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FEDERAL ASSISTANCE TO STATES TO PREVENT
THE ABUSE OF CHILDREN IN CHILD CARE
FACILITIES

WEDNESDAY, APRIL 11, 1984

U.S. SENATE,
SUBCOMMITTEE ON JUVENILE JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:40 am., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter (chair-
man of the subcommittee) presiding.

Present: Senator Grassley.

Staff present: Mary Louise Westmoreland, chief counsel and staff
director; Bruce King, counsel; Ellen Greenburg, professional staff
raember; Lynda Nersesian, counsel for Senator Grassley.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM-
MITTEE ON JUVENILE JUSTICE

Senator SPECTER. Good morning ladies and gentlemen. We will
commence this hearing.

At today’s hearing, we will be considering the proposed measures
to prevent the ail too frequent incidents of physical and sexual
abuse of children which, regrettably, are taking place in a wide
range of settings, including day care, schools, foster and group
homes. We will be considering two bills today which will seek to
deal with this issue—legislation introduced by my distinguished
colleague, Senator Grassley from Iowa, and myself,

The whole problem of child abuse is one of growing magnitude
and growing problem in this country, as evidenced by incidents
where a 19-year-old young man in California was charged with kill-
ing his father, who was involved in sexual abuse of a younger
member of the family, and a guilty plea and a conviction and sen-
tence of public service; a case involving a teenage girl who com-
plained about sexual abuse in her home, proceeds to a trial, refuses
to testify because of the breakup of the family, a contempt citation,
the child winds up in custody, and the alleged perpetrator walks
onut.

There is a wide range of sexual abuse which is ongoing in this
society, ranging from private incidents within a family to larger
group settings.

The recent report of the young child, 10 years and 8 months, out
of Chicago, who was found to be pregnant, having had sexual rela-
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tions with three men, is really appalling and shocking. The Juve-
nile Justice Subcommittee is seeking to explore the underlying
facts on these problems and seeing what might be done by way of
Federal assistance. That is possible in a variety of actions. Federal
legislation is possible, as we shall explore today. It may be that
through the Office of Juvenile Justice and Delinquency Prevention,
that Federal funding can be made available for innovative pro-
grams on the State level.

But there is no question about the widespread nature of the
problem, the seriousness of the problem, and the urgency of some
action to try to cope with this very horrendous situation.

[The text of S. 521 follows:]

(¢
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To promote the public welfare by protecting institutionalized children from abuse.

IN THE SENATE OF THE UNITED STATES

FeBRUARY 17 (legislative day, FEBRUARY 14), 1983

Mr. SrECTER introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To promote the public welfare by protecting institutionalized
children from abuse.

I Be it cnacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the “Juvenile Detention Em-

4 ployees Clearance Act of 1983”. :

5 SEC. 2. (a) The bongress hereby finds that—

6 (1) Government agencies opefating juvenile deten-

7 tion, c(;rrection, care and treatment facilities may

8 employ a former criminal offender because they are not

9 aware of criminal backgrounds and convictions in other

10 jurisdictions;
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(2) employing former criminal offenders convicted
of violent, assaultive conduct or sexual-related offenses
to work in juvenile facilities exposes juveniles commit-

. ted to official custody to abuse and mistreatment;

(8) before hiring former criminal offenders or as-
signing them inappropriate employment opportunities
working with juveniles comihitted to official custody,
Government agencies should conduct criminal record
checks to ascertain whether they committed criminal
acts that bear on specific work responsibilities.

Sec. 3. Add to chapter 21 of title 42 the following new
section:

“SroTION 1. (2) No person shall be employed at a facili-
ty maintained for the detention, correction, care or treatment
of juveniles unless a nationwide criminal record check has
been conducted to ascertain whether the individual has en-
gege] in criminal acts that have a specific relationship to job
performance and whether he poses a sigmificant danger of
abuge or mistreatment of the juveniles.

(b) The Attorney General shall assist State governments
in their efforts to conduct criminal xjecord checks on persons
seeking employment at facilities maintained for the detention,
correction, care or treatment of juveniles by furnishing crimi-
nal identification and crix'x'li.l;al history information on & confi-

dential basis and facilitating the exchange of such information



3
1 through a national index of State records, such as the Inter-
2 state Identification Index.”'.

Senator SPECTER. I am now pleased to call on my distinguished
colleague, Senator Grassley, for his opening statement.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A US.
SENATOR FROM THE STATE OF IOWA

Senator GRAsSLEY. Thank you very much, Mr. Chairman.,

I want to make a statement that I wish I did not have to make. I
will not be able to be here for this hearing because the Budget
Committee is“in session, and I am a member of that Budget Com-
mitteg, and I have a budget proposal that I have to be there to
defend. :

"I want to apologize to all those people who have come to testify
on this very important issue and say that I am sorry I cannot be
here to hear the oral testimony, but I will have an opportunity to
study it in written form, and I have staff present.

But in the process of my apologizing, I do not want that to de-
tract from the compliment that I want to give to our chairman for
the hard work that he has put in not only this bill, by being here
these hours to hear this testimony, but in general. He has devoted
a great number of hours in the 3% years I have known him, into
legislation on behalf of the children” of this country. And I think
the most outstanding effort that I could refer to is his shepherding
through the bill to eradicate child pornography. I think that with-
out his leadership as chairman of this subcommittee, that bill
would never have passed, and most importantly, we would have
never been able to come up with the very strong measure that we
did negotiate. The bill should be just about ready for the Presi-
dent’s signature if the House acts on the measure.

Now, in regard to this legislation, Mr. Chairman, I want to thank
ly)'ou a second time for holding this hearing, and apologize for not

eing here. But I introduced on October 5 this legislation, which
would create a central file of sexual assault and child molesting ar-
rests and convictions. I did this in order to allow businesses and or-
ganizations access to prospective employees’ backgrounds to deter-
mine the suitability of job applicants for jobs that bring them into
regular contact with children.

Now, I introduced this legislation prior to the revelations that re-
cently hit the news out of the State of California of possible sexual
abuse of more than 100 children. Child abuse experts in California
have, according to media accounts, been stunned by the case that
took place there in which prosecutors have charged seven adults
working at the day care center with abusing as many as 125 chil-
dren in the past 10 years. FBI and State investigators are, of
course, looking into charges that the children were photographed

10°
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and filmed as part of a pornography ring and perhaps used as un-
witting prostitutes.

Recognized experts in this area have characterized the child mo-
lestation problem as one which continues to thrive behind closed
doors because the victims, usually through fear and lack of under-
standing, have failed to come forward.

According to a recent report of the nationwide incidence of
sexual offenses against children, it is estimated that in a l-year
period, there were 74,000 reported sexual offenses against children.
Experts in the field of child abuse estimate that the number of un-
reported sexual assaults is at least three or four times the reported
number. '

I introduced this legislation after looking at a recommendation of
the President’s Task Force on Victims of Crime, and for the record,
I would like to acknowledge the Chairman of that Commission,
gois Harrington, Assistant Attorney General at the Department of

ustice. :

Mr. Chairman, I ask that I might be allowed to insert that rec-
ommendation, as well as an insert of the lengthier remarks that I
made.when I introduced this legislation.

Senator SpECTER. Without objection, so ordered.

[The text of S. 1924, introduction remarks by Senator Grassley,
?rﬁl ex]cerpts from the President’s Task Force on Victims of Crime
ollow:

11
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To create a central Federal file of sexual assault and child molesting arrests and
convictions to allow businesses and organizations who hire persons whose
employment brings them into regular contact with children to have access to
such arrest or conviction records for the purpose of determining the suitabil-
ity of job applicants.

IN THE SENATE OF THE UNITED STATES

OctoBER 5 (legislative day, OcTOBEER 8), 1983

Mr. GrASSLEY introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To create a central Federal file of sexual assault and child
molesting arrests and convictions to allow businesses and
organizations who hire persons whose employment brings
them into regular contact with children to have access to
such arrest or conviction records for the purpose of deter-
mining the suitability of job applicants.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Congress adopts the findings of the President’s
Task Force on Victims of Crime and finds that—

(1) the acquisition, cqlleétion, and classification of

D O B W N

arrests and convictions for acts of child molestation in
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a centralized computer data hank would aid law en-
forcement officials in identifying the wrongdoer and
preventing crimes against children before they occur;

(2) child molesters and others who prey on chil-
dren frequently seek employment in or volunteer for
positions that give them ready access to youngsters;

(8) exposure to child molesters and others who
prey on children is harmful to the psychological, emo-
tional, and mental well-being of children;

(4) meny of these individuals have records of re-
peated and exploitative acts against children, but, be-
cause of privacy laws protecting arrest records, their
employers remain ignorant of the danger they impose;

(5) child molesting conduct is purposeful and there
ig little motivation for chs.ngé, and treatment is usually
ﬁnsuccessful;

(6) recent data suggests that this conduct will
continue throughout the life of a child molester and
will escalate as he ages;

(7) current criminal procedures require that the
victim come forward with a defensible complaint that
will withstand extensive investigation;

(8) avoidance of public embarrassment and risk of
further trauma to the child has retarded the number of

cases Teported and prosecuted; and

13
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" (9) this legislation is a proper response to the
urgent need of law enforcement officials to identify and
prevent incidents of child molestation by making arrest
and conviction records available to businesses and or-
ganizations that hire persons whose employment would
bring them into regular contact with children.
Sec. 2. Within one hundred and eighty days efter the
enactment of this Act, the Attorney General shall—
(1) establish within the Department of Justice a
10 centrel file which shall be known as the “Child Care
11 Protection and Employee Responsibility File’; and

© O A & Ot o W N

12 (2) acquire, collect, classify, and preserve, in such
13 file, records of all arrests and convictions in State and
14 Federal courts for all offenses involving sexual abuse of

15 children, including child izolesting, sexual assault of a
16 child, and pornography invelving shildren.

17 (b) Information contained in the Child Care Protection
18 and Employee Responsibility File shall be available to any
19 business or organization that deals primarily with the care or
20 education of children pursuant to the provisions of section 3.
21 The Attorney General shall promulgate regulations for deter-
22 mining whether an organization is eligible to receive informa-
23 tion from the file.

24 Skc. 8. (a) Any qualified child care organization seeking

25 information from the file concerning a prospective employce

14
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may submit the name of the frospectiVe employee to the De-
partment, of Justice for an arrest and conviction search.

(b) If the prospective employee has any combination of
three or more arrests or any conviction on record, the De-
parnneht of Justice shall, within forty-eight hours of receiv-
ing a request for search pursuant to subgection (a), advise the
requesting organization of such arrests or convictions.

SEC. 4. The Child Care Protection and Employee Re-
sponsibility File shall be administered in accordance with the
limitations of the Privacy Act of 1974.

15
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S13638 CONGRESSIONAL RECORD — SENATE

I&“ “ weia's.
P& rieet sexual astault gt
- molesting arrests and convictions to
allow { and
who bire whose i

1

child molesters a8 men who lurk in
dark alleys and along gide streets
rsther, they are to be found in our
homes, schools, and in the of
our own children, In many cases, the
Eulespr is the child'a pl.rem.'uu.l;u.

\ Alrecs us

October 5, 1983

Hence, this legislation would only
apply to those indlviduals who have
been accused, arrested, or mrraigned
for three or more acts of child moles-
tation. I belleve that this Provision
lumcleplly safeguards an individual's ..

driver, or other adult who shares &
special relationship with the child.

Apart from these Zeneralizations
and truisms, we lack concrete informa.
tion about persons predisposed toward
committing & crime that threatens our
children’s health and well-being, Like
rspe, & maJority of these cases are not
rnporied and so the lack of available
{n‘ormation makes it difficult for law
enforcement officials to identify and
prevent this deviant bebavior.

Reco| experts

While X am fully sware of the const-
tutional safequards that restrict public
access to personal records, it (s by now
self-evident that many aspects of our
life are no longer private, Today, the
collection of taxes, the distribution of
welfare and social security tx,
tbe supervision of public health, the
direction of our Armed Forces and the
enforcement of the criminal lawa, all
require the orderly Preservation of
great quantitles of Information, much
of which s personal in character mg

88 Susanne M. 5grol and Dr. David
Finkelhor have ch o this
problem a8 one which continues to
thrive behind closed doors because the
- victims bave fafled to report the of-
fenses. According to these experts, fac-
tors that contribute to the low Inci-
dence of reporting are; fear on the

to the child. According to & recent
report on the nationwide incidence of
sexual offenses sgainst children, it s
estimated that in a 1.year period there
were 74,728 reported gexual Offenses

; experta in the fleld

po or
disclosed.

Additionally, I wish to express my *
concern that the present legal system
functions in ® manner that falls lxl:

our
should be underscored that criminal
sanctions which are available to vie-
tims of child molestation come too Iate
and cannot effectively redress the per
manent damage that result form acts
of child molestation. Becond, the mo-
lested child (s required to come for
ward with & defensible complaint that
will withstand extensive investigation
£nad probling. In the few cases In which®
the victlm has prevalled, the sentence

of child abuse estimate’ that the
of ted i’

sexual
is at least three or four times the
number reported. .
° We must take positive steps to

0 for this deplorable conduct
are alghificantly lower than terms for
sdult sexual aszault. In one such case,
® child was molested by » day care

WS

Insure that our children are protected

ted center employeé and the
atmormal wtisactio Tor  chilaren. t to » month in county fall
These | pose & d In closing, I fear that the pendulum

threat to the physical and mental
well-belrg of our children because
th Miverd

brings them into regular contact with
children to have access to such arrest
or conviction records for the purpose
of d:!emlnlum mt:erluluhmtv of job

on the
Judiclary,
FIDEMAL FILX OF SEXUAL ASSAULT AND CRILD

elr s p and ao-
cording to President Reagan's Task
Force on Victims of Crime, the most

ta suggesta that “this con- “tept

recent da

duct will continue throughout the mo-
lester’s Iife and will escalate a5’ he
ages.

For these reasons I am offering this

ARLEISTS AND

legislation which authorizes the Attor.
ney General to establish s Pederal in-
. ath system for the

® Mr. GRASSLEY, Mr. President, on
July 18, 1982, this Chamb
chlild protection legialat J to
dl child In & con-
tinulng effort to-tnsure the bealth,
safely, and wellare of our Nation's
aintle most important investment In
the future, I come before you and my
colleagues to introduce this bill which
will aid law ﬂdl!nmement officials In
lestation.

chil
Outwardly, we condemn child moles-

. tation a3 & vile and indecent act.

against our children, however, llke
other forms of chlld abuse that remain
taboo subjects, we have falled miser-
ably in our sttempts to prevent it. In
part, our faflure is due to our Inability
lto lden};uy ang¢ understand the prod-
em. i ol
that it is misleading to characterize

ering
purpese of collecting and disseminat.
ing information that relstes to indiyid-
" uals who have been arrested or con-
victed for the crime of child molesta~
tion. Thia Federal %, to which

of criminal justice has awung too far
in favor of the accused—so much so
that the victims of crime have been
transformed into the group penailred
by & system originally designed to pro-
them. This reversal must be cor-
rected; the scales of juatice put back
into balance; and the well belng of oar
children must once again be & pars-
mount goal, .

‘While I do commend those who wark
with children for the fine job that
they are dolng and indeed belleve that
the vast majority are dedicated and
law abidlng citizens, there are & dan-
gerous few who choose occupations
that afford them ready access to their

{J
the States can voluntarily submit per-
tinent information, will exist to supply
much needed information to husiness-
es and at hire

th

whose employment brings them into
regular contact with children. .

In an effort to prevent any vexstions
or vindictive accusations made with
the intent of talnting an sdult's other
wise honorable reputation, the scope
of this bill is narrow)y aimed at {denti-
1ylng only those individuals who have
8¢ least three arrests or one conviction
of sexusl molestation on record.

‘This legislation that I am proposisg
todsy would help stop child moleszs-
tion dead In ita tracks by identifying
those individuals who pose & potential
threat to the well being of our chi-
dren. Only througb this kind of legis-
Iation can we effectively safeguard tre
physical and psychological well belng
of our children and thelr continued
growtd {nto fully matured citizens,

I request unanimous’ consent that
this bil] be printed {nthe Rrcoxd in fis
entirety.
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(EXCERPTS)

PRESIDENT’S
TASK FORCE ON

VICTIMS OF CRIME

Task Force Members

Lois Haight Herrington,
Chairman

Garfield Bobo

Frank Carrington
James P. Damos

Doris L. Dolan™
Kenneth O. Eikenberry
Robert J. Miller
Reverend Pat Robertson
Stanton E. Samenow
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Can't we change the
privacy laws so that
places of employment
can be responsible to
those they serve? Here
we had a known child .
molester working with
children. Surely we
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that.—a victim's
mother

A true pedophile,
whose sexual
preference is the

child, is a danger to
children all his life,
and at least should
not be allowed around
them.—Irving Prager
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Executive and Legislative Recommendation 9:
Legislation should be proposed and enacted to make
available to businesses and organizations the sexual
assault, child molestation, and pornography arrest
records of prospective and present employces whose
work will bring them in regular contact with children.

Pedophiles and others who prey on children frequent-
ly seek employment in or volunteer for positions that
give them ready access to youngsters. Although the
vast majority who work with the young are dedicated
and law-abiding citizens, there are a dangerous few
who choose occupations such as recreation director,
bus driver, teacher, and coach to have ready access to
those they seek to victimize. Many of these individ-
uals have records of violent or exploitative acts
against children, but because of privacy luws protect-
ing arrest records, their employers remain ignorant of
the danger they impose.

As discussed elsewhere in this report, child molest-
ers have a sexual preference that manifests itself in re-
peated criminal acts and that is highly resistant to
treatment (see Prosecutors Recommendation 8 and Ju-
diciary Recommendation 10). For them, any child
might be a potential victim and thus their access to
children must be restricted. It is a profound disservice
to children to fail to take reasonable aud necessary
steps for their protection.

- Relying on the firmly established and commendable
presumption of innocence until guilt is proven, there
are laws of privacy that protect arrest records. Diffi-
culty arises, however, in applying this principle to
child molestation, in which laws relating to child tes-
timony, institutional disinterest in prosecutiug difficult
cases, and parental desire to spare children the ordeals
of testifying have all combined to produce an abun-
dance of arrests for child molestation, but precious
few convictions. As a result, if jurisdiction:lly permit-
tgd, the checking on records of convictions only has

18
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failed to adequately safeguard those who need it most:
children.

The recommended response to this urgent need by
governments is the enactment of legislation that
would carve out a narrowly defined exception to laws
of privacy by making sexual assault, child molestation
and pornography arrest records of prospective and
present employees available to businesses and organi-
zations who hire persons whose employment will
bring them into regular contact with children.”

* * * * #

Schools Recommendation 2:

School authorities should check the arrest and
conviction records for sexual assault, child molestation,
or pornography offenses of anyone applying for work in
a school, including anyone doing contract work
involving regular proximity to students, and make
submission to such a check a precondition for
employment.

Administrators must take responsibility for employees
who come into contact with students. Although the
vast majority of those who work with children do so
from the desire to help and educate youngsters, a dan-
gerous few seek these positions so they will have
ready access to a pool of victims.

The Task Force has recommended elsewhere that
arrest records involving sexual assault, child molesta-
tion, or pornography be made available, without the
necessity of waiver, for anyone applying for employ-
ment-that would bring them into regular contact with
children (see Executive and Legislative Recommenda-
tion 9). Until such legislation is passed, educators
should take the initiative. It is plainly.irresponsible for
schools to hire individuals nnd tzke the risk that they
may be accepting employment in order to victimize
children. A written waiver should be required of
anyone seeking employment that would put them in
regular and close contact with students. This require-
ment would apply to teachers, counselors, administra-
tors, coaches, bus drivers, janitors, and cafeteria staff.
If these positions are filled on a contractual basis

19
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ensures that brokers.
and bonk tellers ore
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embezzlers. yet we
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materiol
possessions?—Bea
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through private enterprise, the contractors should re-
quire similar waivers and file written assurances that
an appropriate investigation had been completed.
Waivers would not be required of privately employed
individuals performing services on an irregular and
short-term basis such as schoolyard paving, building
repair, and spot maintenance.

The waiver would authorize employers to obtain
from local and state police, as well as from the Feder-
al Bureau of Investigation, any record of arrest for
sexual assault, child molestation, or pornography.
This recommendation specifically authorizes discov-
ery of arrest and conviction records, in recognition of
the factors that militate against successful prosecution
for these crimes (sce Prosecutors Recommendation 8).

The Task Force recognizes that these procedures
will place a burden on both schools and law enforce-
ment agencies. However, the potential for victimiza-
tion of school ‘children and the risk of serious harm to
them is substantial; this burden is, simply, one that the
schools and other agencies must bear.
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Senator GrAsSLEY. That is the end of my statement, and I want
to thank you for a third time, because you have really put in a tre-
mendous amount of work for the children of this country, and I
only hope that you get the proper recognition; you deserve it.

Senator SpecTER. Well, thank you very much, Senator Grassley,
for those very generous remarks. I commend you for your efforts.
We have worked together as a team, and I think we are going to
get that bill signed. -

We are very pleased to have with us this morning the Honorable
Ralph Regula, a Member of Congress from Ohio, who has been active
and provided some very decisive leadership in this field and, as I
understand . it,.is about to introduce legislation on the criminal
record checks.

Congressman Regula serves on the Appropriations Committee
and the Select Committee on Aging.

Senator GrassLEy. Mr. Chairman, I would also refer to my
friend, too, Ralph Regula, whom I had the opportunity of serving
with 6 of the many years that he has been there, together with him
in the Senate, and I know him to be a person who is not afraid to
take the floor in that sometimes very wild body, and defend his po-
sition very well, particularly on spending matteys.

Senator SpeCTER. Thank you, Senator Grassley.

STATEMENT OF HON. RALPH REGULA, MEMBER OF CONGRESS
FROM THE STATE OF OHIO

Mr. REcuLA. Thank you, Mr. Chairman, and thank you, Senator
Grassley. I suppose we have some wild exchanges in both houses.

I am pleased to be here, and I want to compliment you, Mr.
Chairman, and also Senator Grassley, on your efforts in holding
this hearing and in sponsoring and in working to achieve a legisla-
tive solution to what is a serious problem. One only need look at
the headlines in recent news stories to recognize the difficulties
that have arisen because of the inability in many instances of
schools and also parents to understand the potential danger to
their children.

There is a story in Time Magazine captioned, “Brutalized: Sex
Charges at a Nursery”; another in the Washington Post, “Pre-
School Investigated,” and I note in other editions of the Post, “Be-
thesda Man Jailed on Sex/Drug Charges Involving Juveniles.”

“Counselor Faces More Gex Charges.”

“Arrest Made in Assaults,” ‘“‘Southeast Teacher Accused of Inde-
cency with Pupil.”

I think these stories point out clearly and graphically the need
for some type of legislative enactment that will allow organizations
to access information to avoid these incidences in the future.

Ironically, it is clear that those who are involved in assaults on
children have an underground network that allows them to com-
municate, and yet, law enforcement does not have an equally effec-
tive way in which to understand what is happening.

I am going to introduce a comparable bill, as you mentioned, Mr.
Chairman, tomorrow in the House, because I think it is something
that needs to be addressed by Congress in order to protect children.

Vi
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More and more, this becomes important because in our society
today, where we have a lot of working mothers. People are more
dependent on day care centers, they are dependent on nurseries,
and they certainly have a right to have confidence in the quality of
those who are working with their children. It is shocking to think
that people would take advantage, as has been the case in Califor-
nia, of innocent small children, nevertheless, we have to address
the facts as they exist.

It is interesting to note that it is rarely strangers that are in-
volved. Statistics indicate that only about 9 percent of adults who
are involved in taking advantage of small children are strangers to
the children. I think that even more graphically illustrates the im-
portance of having legislation that will allow those who are in edu-
cational programs, day care centers, and nurseries to find out
about the people that they would propose to hire and put into this
extremely sensitive position.

I have a longer statement, and with your consent, Mr. Chairman,
I would like to introduce my statement for the record and limit my
comments to what I have just offered, inasmuch as I récognize you
have a lot of other witnesses that want to testify.

Senator SpecTeR. Congressman Regula, we would be glad to have
your full statement be made a part of the record, and it shall be
made, without objection.

Mr. REGULA. Thank you, Mr. Chairman, and again, I congratu-
late you and commend you for having this hearing. I am confident
that you will be successful in moving this legislation. I certainly
will help in every way possible to get further action in the House,
because it is clear from what has happened in the past several
months that something is needed if we are to provide the kind of
protection that children and their parents and society are entitled
to.

Senator SpECTER. Thank you very much, Mr. Regula.

We appreciate your being here, and we look forward to working
with you. :

[The prepared statement of Mr. Regula follows:]
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PrePARED STATEMENT OF CONGRESSMAN RALPH REGULA

Mr. Chairman:

I want to thank you for this opportunity to testlf‘y before your committee today and I
would like to commend you and Senator Grassley for the exccllent work you have done
and for taking such postive action in the defense of our children.

For the past several months, I have been developing legislation that wili shortly be
introduced in the House which, it seems, Is very similar to the bill you are considering
here today. Ihope we will be able to work together for the passage of this much needed
legislation in both the Senate and House.

Over the past decade, the exposure of the heinous crimes of sexual assault, molestation
and/or rape sgainst our children have become more and more prevalent in our soclety.
The American Humane Association's 1984 National Report (table included) stated that
the estimated number of sexuasl maltreatment victims in the United States in 1982, as
reported to child protective services, numbered 56,607, representing an estimated 40
percent of the child population of the United States. This figure is a drastic increase
from 7,559 child vietims in 1976, representing an estimated 27 percent of the child
population of the United States at that time. However, this is not to say these incidents
have increased, simply that they they have been brought out into the open more
frequently.

Contrary to what most of us like to belleve, the stranger is not the most common
perpetrator. In fact, it is estimated that only 9 percent of the perpetrators are
stranzers. Most of these children are abused over an extended period of time by someone
they know and trust, and by someone they are often physically and emotionally dependent
upon such’as a parent, neighbor, teacher or camp counselor.

These Individuals (known as pedophiles — people who are stimulated by sexual activity
with children) have their own underground network of {nformation to assist one another
in accessing children. In the January, 1984 FBI Law Enforcement Bulletin, it was stated
"Or ; article appearing in an underground sex publication explained how a child molester
» ould acquire access to children by volunteering to become involved in programs dealing
~ith children, noting that accegs is not only easy to obtain but such participation by
adults is encouraged." ° .

Dr. Gene Abel, Director of the Sexual Behavior Clinic at the New York State Psychiatric
Institute found that the child molesters or pedophiles he studied were "responsible for
molesting an average of 68.3 victims." Additionally, many of these pedophiles will, as
shown in their underground publication mentioned above, seek out children in the most
obvious places. And what are the most obvious places outside the child's home
environment? Our schools, day care centers, camps, and other child organizations.

The Federal government has a responsibility to protect our children to the best of its
ability and, through the Federal financial assistance given, we have the means to ensure
that access to our children is neither "encouraged” nor "easy" for the pedophiles. It is
time we acted. :

The Childrens' Defense Act of 1984 which I am introducing this week in the House and S.
1924 which you and Senator Grassley introduced here in the Senate will go a long way in
stopping these crimes.

The Childrens' Defense Act will ensure that no individual who has been convicted for a
sexual offense, consisting of rape, carnal knowledge, sexual assault, or any other sexual
contact, perpetrated against a child, shall be-hired as an employee, volunteer, or
consultant in certain agencles or other orgamizations, be they public or private, which
recelves Federal financial assistance established for the primary purpose of engaging in
any activity involving direct contact between the personnel of that agency or
organization and at least 20 children outside their home environments during any seven
day period.
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To achieve this goal, these organizations, known as youth-oriented organizations, must
access the FBI's records through a state funneling agency requested in my legislation.
The state attorney general and the director of the state's funneling ageney have the
option of mandating any other youth-oriented organization which does not receive
Federal financial assistance to aiso access these records through the funneling agency.

For the youth-orleiited organization to avoid unnecessary invocation of formal
enforcement procedurys, which will inelude termination of the Federal financial
assistance granted to that youth-oriented organization, this Act includes provisions that
the organization must first be notified and given a chance to comply voluntarily.
Although the Act does not provide specitic limits of a time period within which voluntary
compliance may be sought, it is clear that requests for voluntary compliance, if not
followed by responsive action on the part of the youth-oriented organization within a
reasonable time, does not relieve either the Federal agency having authority to extend
Federal financial assistance to that organization or that state's funneling agency of the
responsibility to enforce this Aet. Those agencies and/or organizations consistent failure
to do so will be termed derelication of duty and subject to review in court.

A policy of excluding from employment individuals who have suffered a number of
arrests without any conviction is unlawful and, therefore, only those individuals for whom
a conviction has been found will be denied a position in the youth-oriented organization
under this Act. '

This Act expressly disclaimes the intent to provide, by virtue of the cessation of Pederal
cssistance as provided for in this Act, a forum for the youth-oriented organizations to
discriminate or refuse employment to any applicant on the basis of any convietion of
crimes other than sexual offenses, or to discriminate or refuse employment of any
applicant who has been alledged or arrested, but not convicted, of the erimes of any
sexual offenses.

Court records are frequently excepted from confidentiality requirements and concern
over separation of powers usually accounts for the exclusion of court records from the
privacy acts.

I believe that eriminal justice data, although contained in government records, Is
potentially sufficientlly harmful as to require additional disclosure control. Therefore,
the Freedom of Information Aet and public record/sunshine laws shall not negate
disclosure, privacy ete, as provided for under this Act.

Mr. Chairman, banks, the securities and exchange commission and various other finanelal
institutions already use the services of the FBI to conduct this very same type of check
for prospective employees. These fnstitutions are allowed to refuse employment for
persons who were arrested for erimes ranging from shoplifting to murder to ensure that
their money is safe. Can we do any less for the safety of our children? We must stop
this travesty which maims the physical, emotional and psychological well being of the
child,

Again, thank you for the opportunity to appear here before you and I am more than

willing to answer any questions on the legislation I have just outlined or on what we can
do to work together to ensure a speedy passage of our respective bills.

R4
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Estimated Number of Sexual Maltreatment Vietims
in U.S. Reported to Child Protective Services
Provided by American Humane Association

1976 1977 1878 1979 1980 1981 1982
Total #
Victims 7,559 11,617 12,257 27,247 37,366 317,441 56,607
% male .
vlc_tlms 15% 14% 13% 14% °  16% 16% 17%
% female ’
victims 85% 86% 87% 86% 84% 84% 83%
% male 79% 81% 79% 79% 80% 8% 78%
perpetrators
% female 21% 18% 21% 21% 20% 22% 22%
perpetrators

Estimates are based on the following:

# states in
data base 27 28 27 .2 28 23 + 20
% of chlld
population
of US. 27% 36% 43% 42% 43% 471% 40

Senator SpecTER. I would like to call now Mr. Melvin Mercer,
Section Chief of the Identification Division of the Federal Bureau
of Investigation, and Mr, Kenneth V. Lanning, Supervisory Special
Agent, Behavioral Science Unit, Federal Bureau of Investigation.

Welcome, gentlemen. We very much appreciate your being with
us. We have your statement, Mr. Mercer; I understand it is a joint
statement from the two of you gentlemen, and that will be made a
part of the record, without objection. To the extent possible, we
would appreciate it if you would summarize, leaving the maximum

amount of time for questions and answers.

STATEMENT OF MELVIN D. MERCER, JR., CHIEF, RECORDING
AND POSTING SECTIONS, IDENTIFICATION DIVISION, FEDERAL
BUREAU OF INVESTIGATION, AND KENNETH V. LANNING, SU-
PERVISORY SPECIAL AGENT, BEHAVIORAL SCIENCE UNIT,
FEDERAL BUREAU OF INVESTIGATION

. Mr. Mercer. Mr. Chairman, I am Mr. Mercer, and Mr. Lanning
is on my right.

This statement, as you have already mentioned, is a joint state-
ment prepared by both of us. Ken is an expert assigned at Quan-
tico, in the Behavioral Science Unit, ~nd is familiar with the prob-
lem of pedophiles and so forth.

1 am assigned in the FBI Identification Division, where the crimi-
nal history records are stored for national checks, and have been so
assigned for the last 7 years or so.

Now, what I would like to do Mr. Chairman is briefly cover four
areas. First, the problem of trying to identify child molesters that
are going to be working in the areas of employment or in occupa-
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tions bringing them into contact with children; second, go aver the
FBI's current procedures as we can make criminal history records
available to some agencies that arc going to be employirlx_g that type
of applicant; third, touch upon the need for additional Federal leg-
islation in this area; and fourth, mention some problems that
might be involved in Federal legislation addressing these issues.

First, the extent of the problem. A pedophile is a male individual
who usually has a sexual preference l%r children. They have an ex-
cessive interest in children, and they have to find a way to place
themselves around children.

Senator SpecTER. Does a pedophile characteristically have a
sexual interest in other than children, people other than children?

Mr. MEeRCER. I am going to refer that g?uestion to Mr. Lanning,
Mr. Chairman, if that is all right with you

Senator SPECTER. Yes, Mr. Lanning.

Mr, LANNING. The answer is generally not. Generally, under the
definition of a pedophile, we are talking about someone who either
has an exclusive interest in children or, at the very least, children
are the preferred sexual object. They can and do sometimes have
sexual relations with age-mates, but it is usually a small amount of
their sexual activity.

Senator SPECTER. Proceed, Mr. Mercer.

Mr. MERCER. One thing I wanted to emphasize right at the begin-
ning is that most people with this excessive interest in children are
not pedophiles. And, speaking from my own experience, having
coached Little League baseball for the last 6 years, I would not
identify mlyself in any way with this type of individual. So, thei« is
a big problem in identifying the minority who are pedophiles ‘s op-
posed to the majority who are good people. .

Most of the time, pedophiles gain access to children in fou ajor
means: through marriage, through neighborhood associatic -
pation or their vocation.

Generally, it is very difficult to open record checks com, st¢ ..
e.g., if a spouse wants to check on her husband, do you allow Ler 10
make a check of the FBI central records? The same with neighbor-
hood associations. However, when you get into the area of occupa-
tions, employments, or vocations, something more is available to
the public, to the public agencies, and can be utilized.

So, as I mentioned, the problem is attempting to distinguish be-
twegi;n the well-meaning majority of people and the perverted mi-
nority.

Now, to touch briefly on the current FBI procedures, let me give
you a brief understanding of what we have in the FBI Identifica-
tion Divisjon. 4

That Division was formed after the turn of the century and cur-
rently has fingerprint cards representing criminal records on over
22 million people. We receive approximately 27,000 fingerprint
cards each day to check against our criminal records. This is
almost evenly split between new arrest fingerprint cards or old
arrest fingerprint cards—on somebody who already has a record—
and different types of civil applicant cards. It is almost 50/50.

Now, the national system is there to make it possible to do one
inquiry at a central location and determine if there is 2 criminal
record existing anyplace in the country, since our records are built
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by arrest agencies throughout the countries. When they arrest
someone, they take his/her fingerprints, and they send the finger-
print card to us. We use that fingerprint card and the subsequent
information that will be furnished to us regarding the disposition
of the charges and so forth, to——

Senator SPECTER. Out of the 22 million criminal records which
you have, how many of those are criminal records of pedophiles?

Mr. MERCER. Mr. Chairman, we have not been able to keep our
records that way. When we started the system, they were main-
t?lined manually. So mainly, they contain all types of arrest
charges. :

Senator SPECTER. So the answer is you do not know?

Mr. MErcer. We do not know. .

Senator SpecTER. What is the rate of recidivism, repeat offenses,
among pedophiles? '

Mr. MERCER. Again, I will have to refer that one to Mr. Lanning.

Senator SpECTER. Mr. Lanning?

Mr. LaNNING. Extremely high. Generally, in my experience, it is
not a condition which goes away. The sexual interest in children is
always there, and they will continue to repeat the offenses for as
long as theg think they can get away with it.

Senator SPECTER. What has the response of the courts been as a
generalization, if zou can .generalize, on sentencing after convic-
tions of pedophiles? A

Mr. LANNING. It has tended to vary. In some places in the coun-
try, they have recognized the scope and seriousness of this problem;
in other places in the country, nonviolent molestation of children is
considered almost to be a nuisance offense. It was a nice man and
he did not really hurt the child. He was nonviolent, and therefore,
it is' almost considered to be a nuisance-type offense, in the belief
that, “Well, he is sick and there is something wrong with him, and
we should not really give him any harsh punishment.”

Senator SpECTER. Proceed, Mr. Mercer.

Mr. Mercer. Generally, the records that we have for employ-
ment-and licensing purposes are generally accessed through finger-
print cards coming in to us. In other words, we do not make
records available -on name checks for employment and licensing.
We require fingerprint cards, mainly for positive identification and
to avoid easily getting around the system by changing someone’s
name and so forth. ‘

Now, the criminal records t* 'mselves, up until the early seven-
ties were available for licensing and emplsyment purpose. At that
time, we had a court decision iere in the District that prohibited
the FBI Identification Division from ma:iing our records available
for any non-Federal employment or licensing purpose. Shortly after
that, (‘ongress reacted and passed Public Law 92-544, which per-
mits ti.. FBI to exchange identification records if authorized under
a State statute approved by the Attorney General, with officials of
State and local governments for the purposes of licensing and em-
ployment.

So basically, what it comes down to is thai Federal authority,
wiat is, Federal legislation, is in place that would allow us, if a
State passes a law saying that to work in a day care center or oper-
ate a preschool employment-type setup or if a State passes a law
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and says that in order to get into that field in this particular State,
you have to be fingerprinted and have your prints checked with
the FBI, we will do that check and handle that request. So the leg-
islation is in place.

The only thing is that also in the early seventies, there was quite
an emphasis on privacy and care in the handling of these criminal
history records, and to ensure that individuals were not denied em-
gloyment just because they had an arrest record, which may not

ave resulted inn a conviction and so forth. We have a restriction as
far as what information we can disseminate for employment and
licensing purposes, and that is, we can only furnish arrest records
with dispositions if the arrest is over a year old, allowing that first
year to let the case be resolved through the court system, so we
would have a final disposition.

Senator Specter. Well, suppose it is not resolved in a year, as
many cases are not?

Mr. MerceR. This restriction is in the Code of Federal Regula-
tions and we follow that as the way to disseminate information.

Senator SpecTER. You release the records after a year, whether
or not the case has been concluded?

Mr. MEerceR. After a year, if there is no disposition on that
record, we have to withhold the record; we do not release it.

We have ne way of knowing—say, if an individual is arrested in
Los Angeles, with the volume of records we get in, we cannot
follow each individual case to determine——

Senator SpecTER. Well, if a year has elapsed from the time of the
arrest, do you then make that record available where it is appro-
priate for disclosure, and refuse to make it available during the ini-
tial year?

Mr. MeErcer. No. We refuse to make it available after the year.
During the initial year, it is available and wide open, while the
charges might still be pending.

Se‘r;ator SrecTER. You will make the record available and after a
year?

Mr. MerCER. After a year, unless we have a final disposition on
that record, it is withheld for licensing and employment, and that
is pursuant to Federal regulations.

Senator SPECTER. Well, are you able to get dispositions on those
pending cases?

Mr. Mercer. What we try to do—and it is an extra task that we
undertake there in the Identification Division—any time we get a
record that looks like it might be relevant to the employment or
licensing inquiry, we will send a teletype out to the arresting
agency and request that they forward us the disposition. And if we
can get that response within 3 days, we will put it on the record
and disseminate that record. So we are doing everything possible to
make those records as complete as we can and dissemirate them.

Senator SpecTER. Well, one of the grave problems with criminal
records across this country is that they very frequently do not have
dispositions. Arrest records are maintained extremely well, because
they are logged in when people are apprehended, fingerprinted,
and photographed, so the arrest records are in good shape. But
when a case winds its way through the courts, there is no estab-
lished procedure to match up a conviction on somebody’s arrest
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record. Conviction will appear in the criminal court records, but
there is no automatic way of having a referral, once there is a con-
viction, to the original arrest record. :

Hasn’t that been your experience, Mr. Mercer?

Mr. MERcER. That is a problem and has been a problem through
the years. We are working closely with the States, with the courts,
to solve that problem, and one of the initiatives—I also have
brought. with me a letter to all our fingerprint contributors, enti-
tled, “Interstate Identification Index—III—"" which with your per-
mission, I would like to make a part of the written record, also.

Senator SpecTER: Yes, it will be made a part of the rezcord.

Mr. Mercer, have you had an opportunity to review S. 521, which
provides in essence that no person shall be employed in a facility
maintained for the detention, correction, care or treatment of juve-
niles unless a nationwide criminal record check has been conducted
to ascertain whether the individual has engaged in criminal acts
that have a specific relationship to job performance and whether
that person poses a significant danger of abuse or mistreatment of
juveniles? Have you had a chance to review that?

Mr. MERCER. Yes, I have, Mr. Chairman:

Senator SpecTer. What is your opinion on whether that bill
+vzht to be passed?

Mr. MErcer. Mr. Chairman, again, I would say that currently,
we arve doing most of the checks under existing authority that that
bill would require.

Under our enabling statute, it allows us to exchange records with
ang type of criminal justice agency for employment and licensing.

enator SPECTER. All right, then, you are -in a position to make
the records available, but this law would require that wherever
there is, for example, a detention facility, this statute proposal
came out of the investigation ihat this subcommittee conducted
into the juvenile justice syster: in Oklahoma, where we found that
there were many people who had custodial care over juveniles who
had criminal records for juvenile mistreatment. The thrust of this
law is to say that no State may employ someone who has such a
criminal record.

Do you think that is a good idea?

Mr. MERCER. That is a very good idea, becaus¢ what we have now
is a voluntary system, Mr. Chairman, and we have no way of en-
forcing, or making someone fingerprint somebody who is going to
work in that area.

Senator SpecTEr. Have you had a chance to review Senator
Grassley’s proposed legislation, S. 1924?

Mr. MERCER. Yes, I have, Mr. Chairman.

Senator SpECTER. What is your opinion as to whether that bill
ought to be passed?

Mr. MERCER. Again, Mr. Chairman, I think with Public Law 92-
544, that the FBI has the authority to exchange records with the
States as long as there is a State statute.

Now, there are many problems involved with the exchange of
criminal records with individual employers. Most of the States,
when they pass the State statute saying that if you are going to
work in this child care center, or you are going to work in the real
estate business or something else in a State, they set up a State
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board which handles the review of the criminal history records and
makes the decision on whether the information in the record is dis-
qualifying for that particular employment or that particular li-
cense. Making the records available directly to each and every em-
ployer or each and every volunteer group could possibly subject
them to wide misuse and lack of control over their use. -

Senator SPECTER. Mr. Mercer, let me go back for just a moment
to your statement that if you have somebody charged with an of-
fense and there has not been a disposition within 1 year, and you
receive a request for that record, you will not disclose the record of
arrest of that individual absent a disposition on the case.

Suppose you have a disposition on the case which says acquitted;
will you make that available? .

Mr. MEeRcER. That is made available, Senator.

Senator SpECTER. And if you have a record which says convicted,
you will make that available?

Mr. MERCER. Correct. -

Senator SPECTER. But if you do not have a disposition, you will
not make that record available? :

Mr. MERCER. That is correct.

Senator SpecTER. I would suggest to you that that standard ought
to be reexamined. Why not make that record available, even
though there is no disposition, and then the inquiring party can
make a furthe: check to see what the disposition was?

Mr. MeRceR. I agree with you completely, Senator. The Federal
regulations were written long before I became involved with the
system, and that is what is done at the Federal level. We make the
records available to OPM, complete records.

Senator SpEcTER. Well, who is the author of this Federal regula-
tion, which does not seem to make too much sense?

Mr. Mercer. Well, you have got to look at the climate when
those regulations were written. It was about the time of the Priva-
cy Act, the Freedom of Information Act, and everything like that.

Senator SpECTER. Well, I could understand the regulation if it did
not make a disclosure of arrests without convictions, because there
would be a presumption of innocence. But if it does not seek to pre-
clude that kind of a record disclosure, it does not seem to have any
underlying policy justification. :

Well, we will take a look at it. If we were trying to rewrite that
regulation, what procedures would be followed?

Mr. MEeRCER. Recently, the Nuclear Regulatory Commission,
which was also moving to get access to criminal history records for
people who are involved in nuclear power plants and so forth, they
have written their law so that it excludes this particular restric-
tion. In other words, it is writtan so all arrest records are available
fvitt.hout regard-to section so-and-forth of the Code of Federal Regu-
aticns.

Senator SpECTER. What is the answer to my question concerning
who rewrites the regulation, if you know?

Mr. MERCER. The Department of Justice, I believe, Mr. Chair-
man. .

Senator SPECTER. Mr. Lanning, let me pursue for a moment a
subject which you testified to a moment ago, and that is the sen-
tencing issue. You say that very frequently, there will not be seri-
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ous regard taken by some courts on some child molestation cases
where there is no violence involved. :

What kind of a case would you describe—give us an example or
two as to the kinds of cases which are not treated very seriously.

Mr. Lanyineg. This would be the kind of case which, in my opin-
ion, is much more the typical case, because my experience has been
that child molesters typically seduce their kids, seduce their vic-
tims, nonviclently, through attention and affection and gifts and
bribes and so on.

Senator Srectiz. When you say “seduce,” what do you mean?
Vﬁhatvdo they d~ with them? Do they have sexual intercourse with
them?

Mr. Lanning. Well, what we are talking about, what you really
have to :inderstand is that although it is different, in an important
sense, because you have an unequal relationship, it is in essence
the same way a man seduces a woman and a woman seduces a
man. They do it over a period of time by being nice to them, buying
gifts for them, attention and affection, lowering their inhibitions.
They seduce them over a period of time. In other words, they may
be willing to take weeks, months, or sometimes even years, to
seduce the victim they are targeting. :

Senator SpECTER. What is the ultimate act that is involved as a
basis for judging the seriousness of the antisocial conduct?

Mr. LANNING. The ultimate act may vary from simple exhibition
or fondling all the way to anal or vaginal penetration, and then
also into sadomasochistic activity. :

Senator Specter. Well, all right, if you come to the penetration
stage, are you suggesting that there are some courts which do not
treat that seriously with a jail sentence?

Mr. LanniNG. There may be some. In some cases, what they very
often look:at and consider is the behavior of the victim. They con-
sider the fact that apparently, the child did not seem to resist or
fight, and they often even sometimes bring up the issue that the
child may have consented or cooperated, and view that as extenu-
ating circumstances. . :

Senator Specter. Well, if it is penetration, and the child is under
16, which is the common law statutory rape age, there would be an
offense with or without consent.

Mr. Lanning. That is correct. But what I am talking about is—I
am not saying whether or not they will convict the individual.
What I am talking about is how the seriousness of the offense will
be viewed by the court for sentencing purposes.

Senator SpecTER. Have you seen some cases involving, as you put
it, vaginal or anal penetration which do not draw a jail sentence?

Mr. LAanNING. I know of a case—and I do not know exactly what
the sentence was—I know there was a case, I believe in Florida,
where the judge, I believe, dismissed the charges against the de-
fendant because he said the law was designed to protect virginal
children and because the 1l-year-old victim was not a virgin, he
dismissed the charges against the defendant, as I understand it.

Senator SpecTer. Well, did he find that an offense had occurred,
albeit with a nonvirginal child at the tender age of 11? v

Mr. LANNING. I do not know all the details of the case. All I
know is that he indicated that in his opinion, the law was designed
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to protect only virginal children, and the child, who had previously
had sexual relations, was not protected under the law.

Senator SPECTER. Mr. Lanning, how about a situation where a de-
fendant may engage in nonviolent acts which may be, say, at the
level of fondling; is it your experience that an individual who does
that is likely, at a later stage, perhaps with another child, to
engage in violent acts?

Mr. LANNING. There is no clear evidence that these individuals
escalate—that they start with one level of sexual activity and move
to a more violent level. It does happen, but I cannot say for a fact
that it is something we could predict. It does happen in some cases.
Some child molesters continue to fondle and do that type of activi-
tg' for an entire lifetime and never progress into more violent activ-
ity. :

Senator SPECTER. From your studies or your own experience in
the field, what is the nature of the damage to a child who is sub-
jected to fondling?

Mr. LANNING. Again, there are a variety of factors that will de-
termine the amount of that damage, but I have found that general-
ly, it is kind of degrees of negative. I know of nobody who has ever
reported it as a positive experience. It depends on a variety of fac-
tors: Some of which are, what is the relationship between the of-
fender and his victim, how long has the activity been going on, how
the seduction process took effect, and so on. But even nonviolent
sexual activity can have severe traumatic psychological effect on
the victim. :

Senator SpPECTER. Beyond S. 521 and S. 1924, would either of you
gentlemen have any recommendations for Federal legislation in
this area?

Mr. MERCER. I do not have any, Mr. Chairman.

Mr, LANNING. I do not know if you could call it Federal legisla-
tion, but I think some of the things that could be done are in the
area of increasing public awareness, making the people more
aware of the fact that child molesters are not typically dirty old
men in wrinkled raincoats. They can be your likeable nextdoor
neighbor, they can be a popular schoolteacher, they can be a
macho athletic coach. They can be almost anyone. And also, to en-
courage programs in schools, programs which have been initiated,
for example, by the Illusion Theater in Minneapolis, MN, and by
Child Assault Prevention project [CAP] in Columbus, OH, and
other programs of this type that deal with the broad spectrum of
child abuse beyond simply “Stranger, danger.”

Senator SPECTER. What kinds of programs are involved in the in-
stances you have mentioned?

Mr. LANNING. These are programs which are, I think, best ad-
dressed by professional educators who know about child develop-
ment, and these are programs, in essence, to teach children to dis-
tinguish between good touching and bad touching, and also give
children a type of assertiveness training, where children are taught
that they do have the right to say no.

Many of us make a mistake by giving the message to our chil-
dren that they need to blindly obey any adult, particularly an
adult in an authority position, so when a teacher or a camp coun-
selor or somebody like that makes a suggestive proposal to a child
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or attempts to seduce the:child, very often, children think that
they must obey and that they have no right to do otherwise. These
programs teach these children that they do have the right to say
no, that nobody has the right to touch them in certain places on
their body and so on.

Senator SpecTerR. Gentlemen, thank you very much. We very
much appreciate your being with us, and your testimony has been
very helpful.

[Th]e prepared statement of Mr. Mercer and Mr. Lanning fol-
lows:
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PREPARED STATEMENT OF MELVIN D. MERCER AND KENNETH V. LANNING

M. Chairman and Members of the Subcamnittees

I am Special Agent Melvin D. Mercer, Jr., the Chief of the Recording
and Posting Sections of the FBI's Identification Division., Accampanying me is
Special Agent Kenneth V. Lanning of the Behavioral Science Unit of the FBI
Acadany. We are here today at the Chairman's invitation to provide infomation
concerning the problem of child molesters working in child service organiza'-
tions, the FBI's current procedures and responsibilities regarding exchanging
criminal history information for licensing and amployment purposes, and our
views regarding the need for additional Federal legislation in this area. We
will also discuss in a general manner areas of potential. problems which the
Commi ttee should consider in drafting legislation to pemmit the dissemination

of such records with child service organizations.

Extent of the Problem

A pedophile is typically a male individual with a sexual preference
for prepubertal children. Sexual activity with children is the preferred or
exclusive method of achieving sexual excitement. Although not necessarily so,
most child molesters are pedophiles and. most pedophiles are child molesters.
Contrary to lingering myths, the child molester is usually not a stranger or a
dirty old man in a wrinkled raincoat with a bag .of candy. He typically knows
his victim, is not dirty or 0ld, and he dresses and looks like everyone else,
He typically nonviolently seduces children that he has befriended through the
use of attention, affection and gifts. The pedophile is skilled at recogniz-
ing and t};.en taxpora:ilyl filling the emotional and physical needs of childrén.
He is usually willing'to spend as much time as it takes to séduce the targeted
child. However, it must be emphasized that most people with an apparent
excessive interest in children are not pedophiles.

There is only one characteristic of the pedophile which should consis-—
tently bring attention to his seduction activity. He will have an excessive
interest in children. A pedophile mist £ind a way to be around children. This
is typically done through marriasge, his neighborhood, his occupation, or his
vocation.

Some pedophiles gain access to children by marrying women vho already
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have them. These children are sexually sbused and then scmetimes also used to
lure other children. Other pedophiles simply use their status as a "nice" man
in the neighborhood who likes to have the kids at his house. He is more than
willing to babysit the neighborhood ldds and he is especially willing to take
them on weekend or overnight trips. It is important to recognize that being a
nice guy has nothing to do with being a pedophile. As a matter of fact, if you
are involved in nonviolently Seducing children, it helps to be a nice Ruy.

However, Dr. Ann Burgess, a professor at the University of
Pennsylvania and one of the leading experts in the country regarding victims of
sexual assaults, found through her study of child sex rings that the muct
comon Method of access used by offenders was their occupation. A pedophile
may seek emoloyment where he will necessarily be in contact with children
(teacher, camp counselor, hebysitter, school bus driver, etc.) or where he can
eventually specialize in dealing with children (physician, minister,
photographer, social worker, police officer, etc.). Frequently the pedophile
will use a vocation, hobby, or cammunity service to gain access to children.
He may beccme a scout leader, Big Brother, foster parent, little league coach,
etc.

Not only do such occupations and vocations give the pedophile ac;:ess
to childr.-en, but they may also give him access to family records or histories
which can be used to help‘him survey and target vulnerable children. In
addition, these occupstions and vocations give the pedophile a legitimate role
as an authority figure in the lives of potential victims. He uses this occupa-
tional role to impose authority and control on the child and thus make the
seduction process easier and more secure. The use or implied use of this power
and authority makes it more likely the victim will cooperate and less likely
the victim will tell.

A litany of newspaper headlines from all over the United States
confirms the scope of the problem:

"Boys Choir Founder Arrested"

"The 'nice man' next door was too good to be true®

"Charge of aggravated sexual battery sgainst elementary school

principal®

"Friend' lured victims into pornography ring for children®

"Aide accused of Sexual abuse at State school

nCounselor accused of molesting choir boys"

nMiddle school Ruidance counselor admits selling child pornography"

113 year term for molesting Day-Care kids"
nCub Scout leader pleaded innocent to sexual abuse"
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"Minister charged with molesting boys"
"Teacher held on child porn charges"

A police officer, experienced in the investigation of sexual exploita-
tion of children, recently advised that of four cases he currently had under
investigation, one involved the deputy director of the state Boys' Clubs, one
involved a state foster parent and "partner" for delinquent youth, one involved
a memher of the juvenile subcommittee of the state crime commission who mazde a
habit of trying to marry victims' mothers to gain legal custody of them and the
fourth involved a local contractor.

However, the scope and nature of this problem is best illustrated by
the pedophiles themselves. The following is a quotation from a formerly
published "boy-lover" magazine called "Hermes":

"Frem your (the man's) point of view, there are many satisfying

ways of making contact with boys, ways which are not only socially

approved but encouraged! Big Brothers, Boy Seouts, church groups--

the list of organizations goes on...Whether or not you have a

criminal record or other 'problems' in your past, there is very

little chance that anyone will ever know of your interests or

check into your background. And it is rare, no matter what you

have heard, for people to *suspect' the man who is unmarried of

improper activities or thoughts, unless there is glaring evidence

to the contrary."
"Many men think they are easily recognizable as a boy lover, and

that their 'cover' will be blown the minute they walk in the door

of the YMCA to volunteer. Rubbish. Boy lovers come in so many

different types and shapes that no cammon characteristic can be

seen on the surface. Even another boy lover may not recognize

you until you tell him what your interests are."

To reiterate, it must be clearly and unequivocdally stated that most
pecple with an apparent excessive interest in children are not pedophiles.
They are usually well-meaning people with a sincere interest in the welfare of
children. The problem is attempting to distinguish between the well-meaning
majority and the perverted minority. It is difficult to screen potential
spouses or neighbors, but something can be done about screening individuals who
will have formal access to children through their occupation, vocation, or
volunteer work. This is because many pedophiles will have a history of sexual
activity with children.

Current FBI Procedures Relating to the Use of
Criminal Records for Screening Prospective Employees

The FBI's Identification Division was established by an Act of Congress

in 1924, at the urging of the International Association of Chiefs of Police.
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Two developments at the turn of the century were instrumental in the Division's
creation. The first was the adoption by criminal justice authorities of the
use of fingerprints as a positive means of identifying criminals. The second
was the increasing mobility of criminals. Efficiency and economy made it
imperative that there be a national index where a single inquiry could be made
to determine whether a person had a prior criminal record, rather than having
to poll each of the numerous criminal Justice jurisdictions throughout the
United States to make that determination.

The Identification Division operates in the following manner: Federal,

state and local criminal justice agencies voluntarily mail in arrest
fingerprint cards and disposition reports, whioh the Division uses to campile

its criminal history records. Inquiries regarding these records are received
in the form of subsequent arrest and applicant fingerprint cards and name-check
requests. Name-check requests are restricted almost exolusively for criminal
justice agency use. The Division also acts as the national repository for
fingerprint cards taken in connection with employment in the Federal Govern-
ment, service in the U. S. Armed Forces, alien registration, and personal
identification, including missing persons and unidentified living and deceased
persons. As of January 1, 1984, the Division’s fingerprint card holdings
totaled 164.7 million cards, including R2.1 million criminal cards relating to
21.9 million persons, and 82.6 million civil cards; relating to 34.5 million
persons. The Identification Division presently services over 19,000 authorized
users.

In 1972, Congress enacted Public Law (PL) 92-5ul, 86 Stat. 1115,
vhich permits the FBI to exchange identification records, if authorized by
state statute and approved by the Attorney General, with officials of state and
local goverments for purposes of licensing and employment. When a state
statute requiring a check of FBI Identification Division records as a
prerequisite to licensing or employment is enacted, the state agency having
responsibility for implementing the law forwards a copy of the statute to the
Tdentification Division with a request that it be approved as meeting the
requirements of PL 92-5U4. The state statute is reviewed to determine if it
contains specific language requiring a check of FBI criminal histor& records,

and to insure there is no overriding public policy reason to preclude providing
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the service. Once the statute has been approved, the Identification Division
will search fingerprint card submissions against its Criminal File and furnish

all arrest information accempanied by final dispositional data, as well as
arrest information less than cne year old which is not accompanied by final

dispositional data, to the agency which submitted the card.

The Identification Division closely coordinates this "Non-Federal
Applicant Program" with each State Identification Bureau (SIB) since the
fingerprint cards submitted wunder this Program must be initially processed by
the respective SIBs. This is done for two reasons: First, it requires the
state to review the card to insure it is being legitimately submitted and is
correctly filled out; and, second, it allows the state to search the card
through its own data base for disqualifying criminal history information,
thereby eliminating the need for a national record check if such information is
located st the state level. This requirement of having the fingerprint card
searched at the state level is extremely important since nonserious arrest
information is no longer stored by the Tdentification Division, but may still
be stored at the state level. For example, drunk arrests, which are no longer
maintained in the Identification Division, may be extremely relevant when
deciding if scmeone should be employed as a school bus driver.

Another important aspect to remember is that the fingerprint cards
sutmitted under the "Non-Federal Applicant Program" are subject to the Identifi-
cation Division's pnew User-Fee System. At the behest of the Department of
Justice and the Office of Management and Budget, on October 1, 1982, the FBI
began charging a fee of $12 for each fingerprint card submitted for non-
Fedéral, noncriminal justice employment or licensing purposes. Currently, the
system is handling approximately 60,000 applicant fingerprint cards a month.
The money collected by the system is, as the result of special statutory
authority, heing used to pay for .the personnel, equipment, and other casts of
providing the service.

At the present time there are aver 250 state statutes which have been
anproved for access to our records. Frem October 1, 1982, until September 30,
19‘!;!, the Identification Division received and processed approximately 250,000
fingerprint cards submitted by state agencies for licensing and employment
purposes. State utilization varies significantly and the approved state

38



O

ERIC

Aruitoxt provided by Eic:

84

statutes deal with a number of different licensing and employment areas.
Twelve states already have at least ara )" ven utwt o requiring criminal
history record checks on persou. « .1 vee D« gtuyment in businesses or
organizations where their employment would Lring them into regular contact with
children. These statutes include: school bus drivers; employees of school
districts; school teachers; employeer af medaLol o iselons and related
occupations; employees of medical elinics; family/child counselors; employeas
of departments of human services; employees of departments of mental health and
mental retardation; adoption agenoy employees; child-care workers and foster
parents, trainees in youth conselor training programs, employees or volunteers
with supervisory or disciplinery control over minors; and employees of welfare
departments.

In each instance, when a state submits a fingerprint card for a licens-
ing or employment purpose, the Identification Division makes the appropriate
response to the requesting state regulatory agency and that agency then reviews
the record, if any, for disqualifying arrest and/or conviction informatien.
Some of the already approved state statutes specifically set out that the apbli-
cant cannot have any conviction for an offense involving moral turpitude. The
state agency receiving the record has the latitude to either disqualify the
applicant based on the information as it is stated on the record, or the agency
may request additional clarifying data from the subject of the record prior to

employing or issuing a license to the applicant. The decision to hire or
license the applicant is left with the hiring or licensing agency and not made
by the FBI.

Is There a Need for Additional Federal Legislation?

The FBI's view is that the wunderlying purpose, i.e., the protection
of children, of the proposed new Federal legislation is wor thwhile and
commendable; however, both bills, i.e., S8.521 snd S. 1924, may be unnecessary.
The statutory tools needed to accamplish the purpose already exist. FBI
fingerprint checks of employees of Federal and state facilities for the
detention, correction, care or treatment of juveniles, are authorized by Title
28, United States Code, Section 534. In addition, Executive Order 10450

requires a fingerprint check of the Tdentification Division's Criminal File on
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all Federal job mpplicants. Therefore, Federal sqencies operating Jjuvenile
detention, correction, care and treatment facilities should now be conducting
such checks. Furthermore, FBI fingerprint checks of employees of state/local
govermental and business organizations which have regular contact with
children are also authorized wunder PL 92-544, if the states pass statutes
requiring such checks and tke Attorney General of the United States

approves them. Therefore, what may be needed is not new Federal legislation,
but rather a "grassroots" movement to more fully utilize the legislative tools
already in existence. An important part of such a movement might be the
passage of a "Cangressional Resolution" bringing to the Nstion's attention the
megnitude of the problem end the need to fully utilize the legislative tools
that are available to solve it. The FBI believes that a greater public
awareness of this problem, coupled with a program to educate Federal, state and
local authorities on how to utilize the existing legislative tools available to
them, may fully accomplish the intended purpose of S.521 and S.1924,

Potential Problems With Any New Federal Legislation

1f, on the other hand, Congress and the Administration decide that new
legislation is needed, the FBI believes that a study should first be conducted
to address the types of problems set forth below. As the success of any effort
in this area depends on the cooperation of state and local govermmental
authorities, their views would be a vital ingredient in any such study.

First, the creation of a new centralized file of sexual assault and
child-molesting arrests and convictions within the Department of Justice would
result in costly duplication of what already exists in the Identification
Division and the National Crime Information Center's Interstate Identification
Index (III). The III is a Federal/state cooperative effort to decentralize to
the states the collecticn, storage, and dissemination of state criminal history
information and to create a national index for such records. The creation of
a new Federal criminal history file for sex and child offenders would run
counter to the purpose of the III. One ol the prime motivations of this
initiative has been the desire on the part of the states to control the
dissemination of their own records, particularly in the area of employment and

licensing. This is because there is a wide divergence in state laws and
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policies regarding the dissemination of criminal history records for employment
or licensing purposes, ranging from complete unrestricted access to complete
prohibition. Although the use of the III for employment and licensing checks
is currently prohibited, a study is underway to evaluate its use in such
situations taking into account the many questions that will have to be
resolved, e.g., whether fingerprint card checks will be required as opposed to
name checks, which state law will govern record dissemination when more than
one state is involved, whether a fee will be charged and, if so, how much, etc.
Therefore, since tne III's use for facilitating the exchange of state records
for employment end licensing purposes is currently being studied, the FBI would
at this time oppose a legislative directive requiring the exchange of such
records through T7T.

A1l criminal history records furnished by the states to the centralized
file maintained by the Identification Divisimn are disseminated under Federal
laws and policies. The Identification Division disseminates these records to
all Federal, state and local criminal justice agencies for law enforcement pur-
poses, and the states have no quarrel with trose disseminations. However,. the
Tdentification Division also disseminates such records to Federal Goverment
agencies, the banking, securities and commodity futures industries, and state/
local authorities for employment and licensing purposes, and some states object
since their laws and/or policies would preclude such disseminations fram their
own state's files. On the other hand, each state does have the power to control
the Identification Division's dissemination of records to employment and licens-
ing authorities residing within that state's borders. Under PL 92-54li, a state
decides what types of employment or licensing within its borders will receive a
national criminal histery record check by enacting state statutes requiring
such checks. For example, six states permit national criminal history checks
on school teachers, four permit it for school bus drivers, and four allow it
for day-care employees.

Since the submission of criminal history record information by the
states is on a voluntary basis, any number of states may decide against sub-
mitting information to the new file because they believe that it would be
duplicative of files and services already in existence, it would jeopardize the
mavement toward decentralization, and/or it would violate their own state dis-

sanination laws and policies.
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Second, there is the problem of haw a new file on persons arrested for
sexual and child-molesting offenses would be amassed. Existing Identification
Division records and State Identification Bureau records, which can be
accessed via YiI, would be a poor source of such records, since arresting
agencies usually provide only elementary charge information (e.g., "sexual
assault,” "rape," "sodamy,” "indecent sct," or "carnal knowledge"™ without
soecifying that the offense involved an adult or a child. It should also be
recognized thst a large projertion of the crimes against children are committed
by juveriles. #Naither Identification Division records nor state records
accessible via ITI, contain arrest information on juveniles unless the juvenile
was tried as an adult. Moreover, many states seal the records of juieniles,
making then unavailable for employment and licensing clearance purposes. If a
"day one forward" record collection approach is adopted, it would take years to
amass a sizable body of new records. Furthermore, an educational program would
have to be undertaken to train thousands of criminal justice employees to add
the fact that a child was the victim of a reportad offense.

Third, there is the problem of name versus fingerprint checks. The
FBI recommends that fingerprint checks be required as name checks can easily
be defeated through the use of fictitious names. Since employment and
licensing situations do not nomally involve great urgency, adequate time
should be allowed to perform t}?e fingerprint checks. The average time for a
fingerprint’ card to be processed through the Identification Division is about
fourteen workdays.

Fourth, there is the problem of determining whether an o;'ganization
is eligible to receive information fram the new file. Effective accreditation
procedures would be needed to insure that unqualified organizations do not gain
accessy for improper purposes. The accreditation process would be difficult and
costly to administer at the Federal level. It could be better handled at the
state level as part of the state employment and licensing procedures. This
would require the cooperation of the states and perhaps some Federal funding
support to cover state expenses in administering the accreditation process.

Fifth, the FBI would oppose restrictions like the one requiring that
the prospective employee have three or more arrests or a conviction on file

before a dissemination of his/her record would be allowed. Such restrictions
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might prevent relevant and valuable information from reaching an employer ard

‘ rasult in serious harm to a child.

Finally, the file searching task would be substantial. ‘The Department
of Labor (DOL) projected that in 1981, 66,000 people were seeking employment as
kindergarten and elementary school teachers and 62,000 as secondary school
teachers. In 1980, the DOL estimated that 30,000 individuals took employment
as child-care workers. These figures just begin to scratch the surface, as
they do not include many other job categories which have regular contact with
children, e.g., school bus drivers, library workers, doctors, nurses, etc.

Also not included are the many volunteer-type positions placing an individual
in contact with children, e.g., Big Brothers and Big Sisters of America,
Scouting groups, Little Lesgues, etc. Many thousands of people fall into these
categories. The relative size of the searching burden is better appreciated
when it is pointed out that the Identification Division receives approximately
six million fingerprint search requests annually fram all sources, including

both criminal justice arnd employment/licensing requests.
Conclusion

Tt would appear that the more expadient means of protecting our
children fram potential child molesters or sexual offenders is through an
educational process to pramote the use of existing legislation rather than
attempting to enact new legislation without further study. As previously

mentioned, a "Congressional Resolution® could be the spark for this natiocnal
educational program aimed at making the fm.-lblic aware of the magnitude of the

problem, while at the same time stressing the need to fully utilize existing
legislative tools to solve it.

Mr. Chairman, this concludes my prepared statement. I hope that the
information furnished will be of assistance to the Subcommittee. Mr. Lanning

and T would now be pleased to respond to the Subcommittee's questions.
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Senator SpecTER. I would like to call now Mrs. Brenda Smith, if
she would step forward.

Mrs. Smith, as I understand it, you would request not to be pho-
tographed, to protect the identity of your son?

Mrs. SMiTH. Yes, sir.

Senator SPECTER. And you are appearing here under a name
which is not your own name?

Mrs. SmiTH. Yes.

Senator SPECTER. Your reason for that is to protect your son?

Mrs. SmiTH. Yes.

Senator SPECTER. Mrs. Smith, would you tell us something about
yourself—where do you live, what do you do for a living, how many
children do you have?

STATEMENT OF BRENDA SMITH, OXON HILL, MD

Mrs. SmrtH. I am a housewife. I have been married for 16 years. I
have two children, ages 12 and 3. I live in Prince George’s County,
and I attend Prince George’s Community College. I have lived in
Prince George’s County for 13% years.

Senator SpecTer. Would you tell us what happened to your 12-
year-old son?

Mrs. SmiTH. My son was sexually abused by his nursery school
teacher, Robert Anthony McCormick, during the time he attended
Cherub’s Corner Nursery School. He was 5 and 6 years old at the
time.

Mr. McCormick was arrested in May 1982 and charged with 15
felony counts of first degree sexual child abuse which involved my
child and several others.

It is my understanding that when Mr. McCormick was indicted
later, it involved children from Cherub’s Corner and other schools
between the years of 1975 and 1982, when he was a teacher at sev-
eral day care centers and a substitute teacher for the Prince
George’s County school system.

Senator SpecTER. How old a man is the defendant?

Mrs. SmitH. He was 42 when he was arrested.

Senator SpecTER. Specifically, what position did he hold?

Mrs. SmitH. He was a nursery school teacher and a substitute
school teacher in Prince George’s County.

Senator SPECTER. Your son was 5 years old at the time?

Mrs. SmitH. Yes, sir.,

Senator SpecTer. How many other children were involved with
this man?

Mrs. SmitH. When he was indicted, I believe there were seven in-
dictments.

Senator SpecTeR. Specifically what was he charged with doing to
your son?

Mrs. SmitH. There were three counts of child abuse. I do not
know specifically what the charges were. One was for pornography.
He took pornographic pictures.

Senator SpecTER. He took pornographic pictures.

Mrs. SmiTH. Yes. And he fondled my son.

Senator SpecTER. He fondled his private parts?

Mrs. SMITH. Yes, sir.
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Senator SPECTER. Anything else?

Mrs. SmitH. He wrote sexual fantasy books about different chil-
dren, using their names in the book.

Senator SPECTER. Was there any physical contact between the de-
fendant and your son besides the fondling?

Mrs. SmiTH. Not that I know of.

Senator SpecTeRr. And what were the charges with respect to the
other children, if you know?

Mrs. SmitH. I do not know.

Senator Specter. Do you know any of the specifics as to what the
defendant was alleged to have done with the other children?

Mrs. SmiTH. I know that he took several—I mean hundreds—of
pornographic pictures. He would pose the children by themselves
at the nursery school, or he would pose them together with other
children in different ways. And he had a doll at the nursery that
he would attach male genitals to and show the children.

Senator SpecTer. He had dolls that he attached male genitals to?

Mrs. Smitd. One doll, a fairly large doll. And he would also carve
little wooden dolls of naked children with genitals.

Sercllgtor SpecTer. What happened to the defendant? Was he con-
victed?

Mrs. SMITH. Yes, he was.

.Ser;ator SpectEr. And what kind of a sentence, if any, did he re-
ceive?

- Mrs. SmiTH. He received a 15-year sentence, of which he only has
to spend 5 years in jail.

Senator SPECTER. Is he in jail now?

Mrs. SmitH. Yes, he is.

Senator $#ECTER. How old is your son now?

Mrs. SsitH. He'is almost 13.

Senator Specter. To the extent that you can determine, what
have?the consequences been on your son as a result of this experi-
ence?

Mrs. SmirH. Well, he has several of the symptoms associated
with a child who has been sexually abused. He cannot concentrate.
Heul;ives in a fantasy world, according to his teachers. He is a bed-
wetter.

Senator SPECTER. Still?

Mrs. SMITH. Yes.

Senator SPECTER. At 137

Mrs. SMmitH. Yes, sir. He has urinary tract problems.

Senator Specter. Do you think the urinary tract problems relate
to this experience?

Mrs. SmitH. Yes, I do.

Senator Specter. Why do you think that?

Mrs. SmiTH. Because it was at about that time that it started,
and I took him to doctors, and the doctor’s could find no specific
czta)use, but I do attribute it to that after becoming aware of the
abuse. '

Senator SpecTER. Did this man have a prior criminal record that
c?l;‘}'d l;ave been disclosed had a criminal records check been made
of him?

Mrs. SmitH. He did not have a criminal record, as far as I know.

Senator Specter. Did he have any kind of a record?
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Mrs. SmiTH. He had been reported to the county health depart-
ment and the county system on several occasions.

l?enl%tor SPECTER. Prior to the time your son went to the nursery
school?

Mrs. SmiTH. No, not that I know of. During the time, he attended
Cherub’s Corner, yes; he was reported to the health inspector for
P.G. County.

Senator SPECTER. If you know, what has happened to the other
children who were victims of his sexual mistreatment?

Mrs. SmITH. Some have been affected more than my son, and
some, not as much.

Senator SPECTER. In what way were those affected more than
your son?

Mrs. SmiTH. I believe the girls were affected much more than the
boys.

Senator SpecTER. What did he do to the girls, if you know?

Mrs. SmrtH. I do not know specifically. I know that he did get
more physical with them than he did the boys.

Senator SPecTER. Did he have sexual intercourse with them?

Mrs. SmitH. No, not that I know of.

Senator SPeEcTER. What advice would you have for other parents
to try to avoid the kinds of problems which your son has had?

Mrs. SmiTH. I do not know. Checking the nursery schools more
carefully might help. )

Senator SPECTER. How about for a parent to say to a child, “Be
wary?of anybody who wants to take your picture in a naked posi-
tion”?

Mrs. SMiTH. Oh, yes.

Senator SPECTER. It is not something you would necessarily think
of saying, and it would be a rather indelicate thing to say to a 5-
year-old, and not an easy thing to say. But perhaps that is the kind
of precaution which a parent ought to take—do you think so?

Mrs. SmiTH. Yes, I do—to be careful of anyone asking to take
their picture or asking them to go somewhere with them—any-
thing like that.

Senator SpecTER. Do you have a second child?

Mrs. SmitH. Yes, I do.

Senator SPECTER. And how old is that child?

Mrs. SmitH. He is three.

Senator SPeCTER. Three now?

Mrs. SMiTH. Yes, sir.

Senator SpECTER. So he was not yet born at the time this inci-
dent occurred?

Mrs. SmITH. No.

Senator SPECTER. Are there any effects on your 3-year-old as a
result of what happened to your oider boy?

Mrs. SMiTH. No, not——

§enator SPECTER. Are you fearful or concerned that there might
be’

Mrs. SmiTH. I am very fearful. I will not put him in nursery
school, because even if they are licensed, I do not think they check
people out carefully enough. And even when it does come to their
attention, they do not report it to the police.
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Senator SpecTerR. Well, Mrs. Smith, thank you very much for
coming and testifying about this experience. In a sense, I am sorry
that you are off-camera, because I think you have an important
story to tell to other people and to let them know the kinds of prob-
lems that you have had, and a large element of prevention, really,
is in this kind of information. :

Thank you very much.

Mrs. SmitH. Thank you.

[The prepared statement of Mrs. Smith follows:]
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PREPARED STATEMENT OF BRENDA SMITH

Wailing this impact statement on behalf of my son and the acst of
our family 14 one of the most diﬁ‘icut& Lhings 1've evea had o do, ;
To expaess, in words, the anguish, disitlusionment and injustice of what
happened Lo my Littl:'bog when he was only fdve gzana old and what {¢
happening now, as a aesuls of it, 4 veay painful foa me. My only
hope {4 that {t will have some aignLQchnt'meact on the deeisdon you
gace in deciding the gate of Ma. McConm¢ch: . Lo

My son has many of the symptoms aaaoc¢at¢d‘w§th a victim 0§ scxual
child abuse. The guilt 1 have about not Aecognizing these symploms
will remain with me for the rest of my Life. My son {4 now twelve

ears old and gfrom hindeagarten through the sixth grade every one of
KLA Lteachers have expaessed concean ghout hig constant daydneaanﬂ; as
4§ in a world of his own. 1Imagine what his ourg mind had gone thaough,
having o keep this teaaible secaet for the gaat ‘deven gyears, He has
been extaemely telf-conscious with a veay poor self-Lmage. He {4 a
bedwetter, and even undeawent surgery about three years ago Lo Lay Lo
cornect the roblem---Lo no avall, _——. . R .

. The night that the détectives telephoned me and told me that they
had, in theia possessdon, nude photographs of my Litele boy was only
the beginning of the auggcnlng oua ﬁamtly haé had to enduaec.

My son gookcd at photographs that weae obvlously him, and said,
"That'é not mel™ for Ltwo hours, He did, finally, tell one of the

- detectives that the pictures yeare 0§ him but he couldn's aemembea them

being taken. Not until thaee months Latea did he come to me wantin
Lo talk about what had happined, ~ 1% wasd, at this time, that he told me
aboul Ma, McCoamick touchiny him and gondling him in his prdivale paats;
0f the weekly photograph sessions that took place downstains at Cheaubs
Coanea Nursery School. Since the police have onlg thaee photographs
0§ my son, what do you suppose has happened to atl those photogaaphst!
Some of the photos weae taken o my son by himsel§ and in other photo-
gaaphs Ma, McCoamick would have my son posed with othea childxty; both
4n ways Lo salisfy his own peaversions., My son also told me the dott
named Bobbie that had male genitals attached to it; og the thaeats made
by-Mr. McCoamick &4 nY 4on were Lo evea Lell anyone about these Lhinge
[Hommy and Daddy would get mad at him, the other childaen wouldn't
Like zim anymore, that he wouldn'z be Mx. McCoamichs' épecial grlend
anymore, and the Like). 1 am sure thease thinsa would not be considered
Life-Lhaeatening, but.to a fdve.yean.old .chil 7 they weae-veay-aeal and
vea £n¢ght¢n£ng. 1 would also Rike £o make it cleaar that“everything
ZFE% appened Lo my son took place at the nurseay school., Ma, HeCoamick
nevea babysal for my son and nevea Fook him on a”zimping tadp. Why this
was allowed 2o happen, fox ovea two years, withoud anyone noticing, 1
¢ind unbelievable.

To make matters woAde, il wat necedsary o have my son Lransfeared
this zcan énom his assigned school, £o anothea, Because of zondng,
all the chi dren{with the exception of three) that he had been going to
échool with, were assigned Lo a difgenent 4chool. Not until the night
04 the school oalentation, two days begore 4chool was dupposed L0 begin,
did we know this. Hy son became veay, ajitated and upéel and said that
he couldn't go Lo a échool wheae he é;dn't know anyone. Both the coun-
4el0A and myself atiributed these actions to the distaust my son has goa
Leacheas nd the need he hay 2o be around famitian faces. The only way
1 managed to have my son Laansfeared was Lo conéide Lo the Pupils
Transfer Office the details of what had happencd o my son, ?he Laang-
fer was granted, but 1 was ingoamed that the neasons §or the taansfea
would become a peamanent Part of my sons' schoor aecoad, 1 only hope
that this, too, will not caude my son haram in the futune,

The total impact 0§ what Ma, McConrmich
nevea be deteamined, 12 very neaaly baoke up oua family d
predsunes and paoblems involved in this Lype of situation,
a part of my aons' childhood was f£ost Lo him forevea,
adult, in many ways, at the Lender age o five, -

Theae 48 nothing that can change what has happened to my chitd
{0 40 many other children, at the hands of Mx. McCoamick. yn addition
Lo the hoxaendous caimes ﬁg committed againat oun childaen he yiolated
the taust that was placed in him, He yaed this tausted position, as
Leacher to oua children, to uliile his own perverted desines. 14 theae
48 a GOD in heaven, Lhede eadmes will not 80 unpunished; fustice witl
be done, and Ma, McCoamick will Atceive the maximum sentence poasdble,
Even that will not make up for the sugfeain Lhat the chitdaen and
their families may endure foa thein entine fivga....but, at Least, theae
would be justice.

and woase,
He became an

, and
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Senator Specter. I would like now to call Mr. Curt Livesay, di-
rector, central operations, office of the district attorney, Los Ange-
les, CA.

STATEMENT OF CURT LIVESAY. DIRECTOR, CENTRAL OPER-
ATIONS, OFFICE OF THE DISTRICT ATTORNEY, LOS ANGELES,
CA

Mr. Livesay. Thank you, Mr. Chairman.

My name is Curt Livesay. I wish to thank you for the invitation.
Robert Philibosian, who is the district attorney of Los Angeles
County, wishes me to pass on a good morning to you and a special
thanks from him.

I appear today on his behalf. Regrettably, he just could not be
here today, but is anxious to cooperate with you in any way in this
field and others.

Senator SPECTER. Well, we appreciate your being here, and please
give my best wishes to District Attorney Philibosian. I had occasion
to meet with him a little over 1 year ago when we had Juvenile
Justice hearings in Los Angeles. We are aware of the record that
District Attorney Philibosian has made and the excellent back-
ground and reputation and work of the district attorney's office
there.

We look forward to your testimony.

Mr. Livesay. Thank you very much.

I have reviewed the two bills to which you have referred today,
Senator. We support those bills without reservation. We have some
ide?fg of refinement that we would be pleased to share with your
staff.

I have enjoyed the previous testimony this morning, and it has
caused me to reflect a bit upon my experience in cases I have tried,
having been in the office for almost 19 years now.

As you know, Senator, a very difficult problem in the criminal
justice system is the burden of proof faced at time of trial, and that
burden of proof uniformly is beyond a reasonable doubt.

Now, in the case of child molesters and others accused of sexual
assault offense, the difficulty is multifold. It has to do with the
traumatization of the victim. Earlier, you inquired specifically
about the requirements for conviction of child molester. Although
the State statutes differ, in California, touching is required. Al-
though I am constrained by constitutional standards and justice
ethics in not being able to discuss any particular pending case, in
general terms, when there is no touching involved—and believe it
or not, child molesters are sophisticated enough to know that when
they molest children in a group, typically in'a school setting, we
have found that there is no touching of the child, but in some in-
stances, a display of sexual conduct before the children—whether
that is a sophisticated attempt to avoid State statutes, conviction or
not, we are not sure, but there is a great deal of sophistication in
these crimes.

Senator SPECTER. You are saying that under California law, if a
child molester exposes himself or does something to himself, absent
a touching of the child, there is no crime?
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Mr. Livesay. Yes. And typically, the defense is there is no touch-
}ng. There is a crime, but it is just not our definition of child mo-
esting.

Senator SpecTER. Do you have a statute of contributing to the de-
linquency of a minor, corrupting the morals of a minor?

Mr. Livesay. Yes, we do. That is a misdemeanor in our jurisdic-
tion. In the hypothetical you pose, there is a felony involved, and
that could be indecent exposure—a difficult crime to prove general-
ly, but in the specific instance, that would be the offense, as I see
it.

Many of our cases involve allegations of both child molest and
indecent exposure. We have a State statute on pornography, that
is, where one deals in tapes and photos of sexual conduct.

Senator Specter. Mr. Livesay, have you had occasion to work on
the case involving the alleged sexual abuse of some 125 children in
the Virginia Martin Preschool in Manhattan Beach, CA?

Mr. Livesay. Yes, [ have. .

Senator SpectiRr. Tell us about that case, if you would, please.

Mr. Livesay. Well, I would be rather constrained in the details
in the case. We have several adults charged, only one of whom is a
male. The eliegations at this point number in the dozens. It has
been publicly stated before my testimony today that perhaps there
are hundreds of violations, stretching back as far as a decade.

Senator Specter. How many children are alleged to have been
involved? ‘ .

Mr. Livesay. More than 100 children.

Senator SpECTER. And what are the ages of those children?

Mr. Livesay. Those children at the time of the offenses were pre-
school ages, and that is in California younger than the age of 7.

Senator Specter. Without referring to any specific conduct at--
tributable to any specific individual, what in general was alleged to
have been done to those children?

Mr. Livesay. The allegations are child molest, indecent exposure,
and trafficking in pornography. Basically, the allegations relate to
the demonstration of sexual conduct before and in the presence of
the children.

Senator SpectEr. When you say demonstration of sexual conduct
by others—by adults?

Mr. Livesay. By adults.

Senator SpecTER. In the presence of the children?

Mr. Livesay. Yes.

Senator SpECTER. And that was the subject of photography?

Mr. Livesay. That was probably the subject of just a demonstra-
tion for the children. We are now investigating, with the coopera-
tion of the FBI, whether or not there was photography that was
transmitted in the course of interstate commerce.

Senator Specter. What would the point be of the molestation, or
the motives of the individuals who would have sexual intercourse
in front of children? What would they be looking for?

Mr. Livesay. Sexual gratification. Our statutes revolve around
an intent to satisfy a sexual desire, a lewd and lascivious intent.
We believe that demonstration was not for the traditional gratifica-
tion of a sexual desire between or among the adults involved, but a
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demonstration to satisfy a perverted sexual desire by having the
children witness the conduct.

Senator SpecTeR. That would be a perverted sexual desire on the
part of the participants to the sexual act?

Mr. Livesay. Yes.

Senator SpecTer. Was there a touching or an assault on the chil-
dren at any time?

Mr. Livesay. Yes, we have so alleged, and it will be our position
at trial to present evidence to demonstrate that there was on occa-
sion a lewdp and lascivious touching of the various victims.

Senator SpecTer. Was there actual intercourse or attempted
intercourse between the adults and the children?

Mr. Livesay. I would rather not get into the specifics of one case.
That proof would not be required for a conviction under our stat-
ute, however.

Senator SpECTER. How many defendants are involved?

Mr. Livesay. In one case, we have seven. In several other cases
which we have prosecuted within the last few years, we have had
two, three, number of defendants involved.

Senator SpecTER. What kind of a preschool institution is this—
someplace where parents send children and pay to have them
taken care of during the course of the day?

Mr. Livesay. Yes, it is. They are commonly called day care cen-
ters, or preschool centers.

Senator SpECTER. One factor of considerable interest to the sub-
committee would be whether any of these perpetrators, or alleged
perpetrators, could have been identified as a result of any prior
criminal record had there been a record check.

Are you able to give us any guidance on that?

Mr. Livesay. Yes. The answer would be no. Ir the specific cases,
the two or three, I believe, that have come to y.'r attention in the
media lately, no defendant presently charged tas a record that
would have been identifiable with arrests or conv " s that would
have been predictors of sexual misbehavior.

Senator SpecTER. What can be done in your opimw ., }ii. uivesay,
to prevent this kind of conduct? How do we go about dealing with
it from a preventive point of view?

Mr. Livesay. Well, first is do exactly what you are doing, and
that is starting with what I view as a very conservative step, and
that is to require that all persons employed by governmental agen-
cies charged with the custody of children have record checks.

Senator SpecTER. Do you think S. 521 is a good idea?

Mr. Livesay. Without reservation, we think it is ¢+ good idea. We
think it should be broadened, and we appreciate that this might be
an esgential first step, and thereafter, other legislation could be
passe ,

Senator Specter. How would you suggest broadening it?

Mr. Livesay. That we include not just governmental agencies
charged with the custody of children, but any public or private
agencies that deal with children in any custodial setting; that not
only employees be the subject of a record check, but everyone who
is there who might reside there, every volunteer who miggt appear
on the premises ir. any connection with the children who are cli-
ents.
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Senator SpecTER. What do you think of S. 1924, Mr. Livesay?

Mr. Livesay. We support that legislation, as well.

Senator SpeCTER. Mr. Livesay, you have been in the district at-
torney’s office, you say, for 19 years?

Mr. Livesay. Almost, Your Honor.

Senator SpecTER. Have you handled cases in the past involving
sexual abuse, as for example, stepfather to stepdaughter?

Mr. Livesay. Yes, I have.

Senator SpecTER. Have you handled cases of sexual abuse natu-
ral parent to offspring child?

r. LIvesay. Yes.

Senator SpecTer. How widespread do you think the problem is of
sexual abuse in this country, with particular emphasis on Califor-
nia, where you have had your experience?

Mr. Livesay. Extremely widespread. We find that in many cases
of juvenile delinquency, a substantial psychic problem of the juve-
nile offender stems from, or at least has as a contributing factor,
sexual abuse. We find that so in a great many runaways, and espe-
cially so in, shall we say, not delinquents, but victimized children,
status offenders; extremely widespread, practically—I would sug-
gest and estimate that one in every four felonies, we find some-
where in the offender’s background either an indication of some
conduct indicating an inclination toward sexual misbchavior, or
the sexual abuse as a contributing factor in his or her becoming a
criminal.

Senator SpecTer. Now, you are saying that in one of four felo-
nies, the perpetrator of the felonies has in his background having
been a victim of sexual abuse?

Mr. Livesay. Having been a victim, or having in his background
something to indicate that he is inclined to be an abuser.

Senator SpecTER. What would the statistical incidence be, in your
experience, of being a victim of sexual abuse?

Mr. Livesay. I do not know. It is much less than that, but if we
look at a limited number of offenses, let’s say those offenses relat-
ing to what many call victimless crimes, I would suggest that the
incidence of sexual abuse of the victim is very, very high. I speak
in terms of prostitution, in terms of status offenders, runaways, in
terms of juvenile delinquents who are female.

Senator SpecTer. Do you believe in your professional judgment
that being the victim of sexual abuse is a key factor in leading that
victim to a later life of crime himself or herself?

Mr. Livesay. Absolutely; without reservation. We find in child
abusers, that is, natural parents or others who have children in a
quasi-parental setting, that abusers have something in their back-
ground where they have been abused. That percentage is much,
much higher.

Senator SpecTeErR. Do those who have beei: abused in a sexual
context become involved in street crimes, like robberies and burgla-
ries, as well as sexual offenses, or would they limit their involve-
ment, as a generalization, to sexual crimes?

Mr. Livesay. I would not say it is a limitation. The sexual offend-
er is more likely to have some sex abuse in his or her background.
But we find that in our career criminals, that is, ones who are basi-
cally robbers and murderers, that a great many of them have been
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ttl')aumatized in childhood or in penal institutions, by some sex
abuse.

Senator SPECTER. Mr. Livesay, are you familinr with Freud’s
writings on the subject of abuse of young females? There was re-
cently an extensive article in Atlantic magazine where some inde-
pendent research was done. Freud had advanced the theory and
then had withdrawn it. There is a lot of historical controversy as to
what extent Freud really believed it, and Atlantic magazine recent-
ly contained a very extensive research job where the author went
into some detail cxplaining how Professor Freud's daughter did not
want this particular line disclosed.

But Freud's writings go far to suggesting that sexual abuse of
young women is a very, very frequent pattern in the lives of many
young women. Are you familiar with that work?

Mr. Livesay. Yes. I am not personally so familiar as I am with a
vicarious recognition of it through experts who have testified in
cases I have tried.

Senator SpecTer. What is your own judgment as to the—well,
first of all, as a basis, what have the experts in the cases you have
tried had to say about that subject?

Mr. Livesay. Yes, that sexual abuse of females is much more
widespread than ever reported to justice authorities. As a matter of
fact, until the last decade, many jurisdictions had strict limitations
on what information could be shared with police and prosecutors,
and we discovered that a great deal of sexual abuse of females had
been reported to social work agencies and not reported to the
police. Now, in our jurisdiction—and I might say that perhaps in
the last decade in this area, we have advanced more than the hun-
dred or so years that we have had the State of California—that as
more cases are reported, and as people become aware that the jus.
tice system does have a reasonable response to these cases, the fie-

uency of reporting grows. And now, we are at a point where we
think that perhaps one in four of the offenses of severely trauma-
tized children might be reported.

Senator SPECTER. At what ages does this sexual abuse of the
young female child occur? .

Mr. Livesay. It can start, Your Honor, as early as infancy and
carry through into and beyond 18 to 21 years old; it depends. I
have noticed a pattern—and I noted in previous testimony some-
thing that reminded me—1I have tried cases where, in one case, the
natural father had begun molesting his daughters when they were
6 or 7, and as Mr. Lanning stated, it was a process of seduction
over a number of years. I recall one case particularly on a retrial
where a natural father had begun seducing his daughter at about
the age of 6 or T——

Senator SpECTER. When you say ‘“seducing,” what was the con-
duct involved? :

Mr. Livesay. A general parental contact that basically escalated
into the father and his daughters taking baths and showers togeth-
er that is gradually increasing over a period of years to the point
that he would touch with his erect penis her private parts and
other areas of her body.

It was a typical case. I inherited the case on a remand from the
court of appeals, where the father, who had suffered a conviction of
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manslaughter of the mother—that is a lesser degree of homicide in
our jurisdiction—and a conviction of incest. His incest conviction
was reversed; I inherited it, and on the retrial became familiar
with the victim and her school psychiatrist and psychologist. And
the difficult decision for a public prosecutor, Your Honor, as you
well know, in a case like this, is whether to proceed with the crimi-
nal trial and cause this victim to resurrect the trauma of what
happened to her, testify against a father who had been away in
State prison and whom I am sure that she would like to forget, and
thereby erase and eradicate all the good work that had been ac-
complished by the school authorities, the psychiatrist, and the psy-
chologist. We attempted to use a middle ground. I presented the
case, and the defendant was acquitted.

Senator SPECTER. You did not have the victim testify?

Mr. Livesay. We did have the victim testify, but in a way that
was what we thought would be sufficient for the jury to understand
and believe, but not—— :

Senator SPECTER. What did she testify to?

Mr. Livesay. She testified to the offense, but would not testify to
the time, and when I inherited this case, she was 12 years old. And
it was on that basis that the jury would not convict.

Senator SpECTER. Why did you leave out the time? How did that
make it easier for her?

Mr. Livesay. Well, because in the period of the time, the psychia-
trist—and we alleged in our allegation between, and we set within
1 year—the psychiatrist thought that she had repressed the events
surrounding these, and that by going back and at that time,
ihrough hypnotism and other methods, causing her to resurrect
those might destroy forever the good work they had done. So, we
proceeded on the basis, knowing there was some ambiguity in the
period of time, and the jury just did not think that was sufficient.

Senator SPECTER. Mr. Livesay, are you familiar with the case out
of California involving the 19-year-old man who was charged with
killing his father and entered a guilty plea, where the father had
sexually molested a female child in the family?

Mr. Livesay. Yes, I am.

Senator SPECTER. What were the circumstances of that case?

Mr. Livesay. The circumstances of that offense were that——

Senator SpecTER. Was that in your office?

Mr. Livesay. Yes, it was, and it was in the Pomena branch of the
Los Angeles Superior Court.

Senator SPECTER. Is thei: rny correlation luf veen the very
hea\;y incidence of these kinus - cases and yoirr p- > ‘cular Jjurisdic-
tion?

Mr. Livesay. I believe there is, Your Honor

Senator SpecTER. Why do you believe there ic.

Mr. Livesay. Well, when I' was at UCLA, I had a sociology profes-
sor——

Senator SPECTER. I phrase that question in the most nonleading
way possible, or nonconclusionary way possible.

Mr. LivesAY [continuing). Who described California as being pop-
ulated by misfits from the East. And one of his theories was——

Senator SpECTER. Not native born. :
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Mr. Livesay [continuing]. There are only a few, and surprisingly,
not too many of them are identified as pedophiles—one of his theo-
ries was that the misfits go West. He started with the settlement of
America and then pointed to the Pacific, which is only 5 miles
from UCLA. That is our jurisdiction.

We have a very nice climate, we have a great deal of freedom,
and we have the world’s misfits.

I do not know if the incidence of pedophilia is greater there than
in other pogulous urban areas. I know it is far too high——

Senator SPECTER. An assistant district attorney does not have to
run for election under your laws, right?

Mr. Livesay. That 1s correct. However, I Lold an unclassified
civil service spot, Your Honor.

I am familiar with the case that you cite——

Senator Specter. Well, do you reall% feel there is something in
the mobility and in the migration which gives the Los Angeles area
a great degree of problem in this particular line?

Mr. Livesay. Yes, Your Honor. We have a clash of cultures;
members of practically every culture and subculture in the world
are there. It is a highly mobile environment, and that is one of our
problems of identification. It is one of the problems we have when
we submit fingerprint cards to Mr. Mercer ard his group. We have
multiple offenders who offend each time under another name.

Senator SpecTER. Tell me about the specific case.

Mr. Livesay. You asked about the case where a man of 19 was
charged with manslaughter in the death of his father. It started as
a special circumstance case, and in California, the case came to my
attention because I am in charge of all such cases in our jurisdic-
tion. The matter involved a young man who theoretically was lying
in wait. As I recall, his weapon was a shotgun. It cGuid have been a
high-powered rifle, but I believe it was a shotgun. He was waiting
adjacent to a boat as his father returned that day. As the court
records show—and I do not speak from anything that is confiden-
tial or otherwise in the prosecution file—it is just public informa-
tion in the court record—the father had traumatized the family
over the years, by sexually abusing as I recall, two daughters——

Senator SpecTER. How old were they?

Mr. Livesay. The oldest one was an adult and, I believe, married,
and perhaps had a family of her own. She is out of the household.

Senator SPECTER. And the abuse occurred while she was a child
in the household?

Mr. Livesay. Yes, and as she grew up.

Senator SpecTER. What age span?

Mr. Livesay. As I recel]l, Your Honor, the abuse started at about
10 to 11 and continued up through the teenage years.

Senator SPEcCTER. What did the abuse consist of?

Mr. Livesay. As I understand it, sexual intercourse and other-
wise. As she was younger, it was not intercourse at first, but it
became sexual intercourse as she grew and developed.

Senator SpecTER. There was a second daughter who was sbused?

Mr. LiveEsay. Yes.

Senator SPECTER. And the age of the second dwughter?

Mr. Livesay. As I recall, the second daughter was in the area of
puberty, 13 or 14, when the abuse began.
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Senator SPECTER. What was the abuse there?

Mr. Livesay. As I understand it, it was at the stage of sexual
intercourse now.

Senator SpECTER. Was the mother living with the family?

Mr. Livesay. Yes.

Senator Specter. Did she know about this, as you understand it?

Mr. Livesay. As I recall that case, she had suspicioned the con-
duct, had become aware of part of it, but through a series of events,
was unable to do anything about it.

. ng)nator Specter. The young man, 19, was charged with homi-
cide?

Mr. Livesay. Homicide of the offending father.

Senator SPECTER. And he entered a guilty plea?

Mr. Livesay. Yes; he did. :

Senator SpECTER. And he got a sentence #of doing some public
service for 2 years?

Mr. Livesay. Yes. His ple: @~ to manslaughter. He received a
felony sentence with a condstic.: of probation, that he do some
public service with a designated group.

Senator SpEcTER. When I read about that case, Mr. Livesay, I
'wondered two things. I wondered why he was prosecuted. It is a
tough decision for a prosecutor, even with the wide range of discre-
tion that a prosecuting attorney has not to prosecute. Did you con-
sider not prosecuting in that case?

Mr. Livesay. Yes. The prosecution proceeded basically because of
the timing and the manner in which the son killed his father. It
was our theory that the killing did not occur at the time that
anyone was being abused, or precisely at a time when there was
any physical threat to himself, his motiier, or his sister.

enator SPECTER. No intercession to save a life or to stop an as-
sault, and no hot blood?

Mr. LivesAy. That is correct, Your Honor. That was our theory.
Of course, the hot blood could be argued by the defense, even
though there was some delay.

Senator SpecTER. With respect to the sentence, did your office
oppose the terms of probation?

Mr. Livesay. Yes, we did. I believe, as I recall the words of the
prosecutor in that case, after the sentencing and after we had sug-
gested that the offender be referred to the State prison authorities
for a psychiatric 90-day study before the judge mete out any sen-
tence. After we lost that, and the sentence was handed down, our
prosecutor, I thought wisely and reasonably, stated to media repre-
sentatives that we opposed that sentence, however, it is a reasona-
ble sentence.

Se?nator SpecTER. Did you recommend a jail sentence in that
case?

Mr. Livesay. We recommended that at that stage, there merely
be a psychiatric study. That entails a lockup, 90-day jail sentence.

Senator SpecTer. Mr. Livesay, what would you recommand that
the Congress do, if anything, in the problem of sexual abuse of chil-
dren in this country? .

Mr. Livesay. I recommend it do all of the above, and I mean by
that, anything that might have any rational nexus to the identifi-
cation of pedophiles, rmy program that would enhance the freedom
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of parents to deal with children in a rather sophisticated way. I
think that Government should assume the role of sharing the
burden of guilt that parents have when a child i= rnolested, either
by a natural parent, a step parent, or a stranger, or anyone in a
custody setting.

You see, parents have a feeling of nowhere to go, tend to blame
themselves, when it just should not be.

So first, I would suggest the step that you are taking, a concrete
law that would require record checks for those dealing in Govern-
ment agencies and custody settings of children; second, that you
expand that as the time and the environment might be appropri-
ate, and that any program that augments family service communi-
ty care centers be funded and, to that extent, regulated.

Senator SpecTER. Thank you very much, Mr. Livesay. Is there
anything you would care to add? .

Mr. Livesay. Just that earlier it was mentioned about special
classes on teaching children how to avoid sexual abuse. I would
like to share with your staff a Los Angeles Times article of April 8
on the very issue of teaching children how to say no. I think it is
very timely.

And again, thank you very much for the invitation, and we stand
ready to assist in any way that we might.

Senator Specter. Thank you very much for joining us. We very
much appreciate your coming, and thank you for your very helpful
testimony.

The hearing is adjourned.

[Whereupon, at 10:55 p.m., the subcommittee was adjourned.]
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FEDERAL ASSISTANCE TO STATES TO PREVENT
THE ABUSE OF CHILDREN IN CHILD CARE
FACILITIES

TUESDAY, SEPTEMBER 18, 1984

U.S. SENATE,
CoMMITTEE ON THE JUDICIARY,
SURCOMMITTEE ON JUVENILE JUSTICE,
Washington, DC.

The subcominittee met at 9:45 a.m., in room 628, Dirksen Senate
Office Building, Hon. Arlen Specter (chairman of the subcommit-
tee) presiding. :

Present: Senators Hawkins, D’Amato, and Grassley.

Staff present: Mary Louise Westmoreland, chief counsel and staff
director; Scott Wallace, counsel; Tracy McGee, chief clerk; and
Lynda Nersesian, counsel to Senator Grassley.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM-
MITTEE ON JUVENILE JUSTICE

Senator SPECTER. Good morning, ladies and gentlemen.

I regret the delay in beginning these F 11 ~g5 this morning. We
will proceed at this time on our seriey i. .. rigs relating to child
pornography, child molestation, a ver; ... problem which has
gripped our Nation, to see what can bt v sre shoai coping with this
problem in terms of understanding the scope and extent of it, as we
have seen the matter expand and become evidence from one coast
to the other.

During the work which I had done years ago as district attorney
of Philadelphia, I have seen the problem of sexual abuse of chii-
dren. It is my sense that there is more of it today than in the
1960’ and in the 1970’s, although it simply may be that more of it
is coming to light at this time. -

There were interesting proceedings before the House of Repre-
sentatives yesterday, when testimony was offered from Key McFar-
land, who has testified before this committee, and the children’s
caucus akout a child predator network in the United States, and
one of the things which we are trying to do is to see how to cope
with it in terms of identification of child molesters.

I have had legislation before the Senate for 2 years now, S, 521,
which wculd require a record’s check on people who work with
children. an idea which emerged from hearings on abuse of juve-
niles in the Oklahoma Detention Centers. There are other legisla-
tive preposals. Senator Grassley, Senator Hawkins, and Senator
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D’Amato all have ideas. Wa will hear from them during the course
of these proceedings, but we are trying to cope with this problem
and to understand its extent and how we might deal with it.

If it is not possible to see to it that child molesters who are in the
field where they do not have records, so we cannot prevent their
dealing with children, at least once we have identified them, we
can make sure that they do not repeat that kind of an offense.

At this time I would like to turn to two of my distinguished col-
leagues, ladies first perhaps: Senator Hawkins, who has been so
active in the field of missing children and has sat on a number of
occasions with the Juvenile Justice Subcommittee. Even though it
is an extra assignment, she takes on a great many extra assign-
ments. So I am pleased to have her with us today and look forward
to her comments.

STATEMENT OF HON. PAULA HAWKINS, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator Hawkins. Thank you, Mr. Chairman.

It has been a great pleasure for me to work with you over the
last 4 years in the area of children. We have successfully accom-
plished a lot of things, but I feel we have a lot more to do to pro-
tect our Nation'’s children.

For too long we ignored this ugly issue. We pretended it did not
exist or at least did not happen in our city or my city. It did not
happen in my neighborhood. It did not happen to my children, was
the attitude of the public, and if anything positive can be said to
have emerged from: the recent, terrible revelations of day care
child abuses it is that the public’s increased awareness of the prob-
lem has fostered an atmosphere in which I believe reform is now
possible. :

The bill that you filed 2 years ago, and other bills that have been
languishing, probably will now have some impetus becau=> we are
no longer whispering about this issue. Now we are talking sut loud
about the criminality of child abuse.

In this session of Congress, we were able to garner enough votes
to enact your tough, new obsenity laws to protect our children from
sexual exploitation, from pornographers. We restored the disas-
trous cuts in the Child Abuse Prevention and Treatment Act, and
as you know, we are close to enactment in the conference of Miss-
ing and Expoited Children’s Assistance Act, but so much more re-
mains to be done.

The small amount of funding earmarked for sexual child abuse
programs is criminal in itself. It is indicative of the low priority
traditionally given to programs just serving chillren. Children
should be our top priority, and our budgetary priorities should be
realigned to indicate our feeling of importance in our future be-
cause children are our future.

I personally believe that additional funding and additional re-
forms are needed on both State and Federal levels. We should start
working together in a coordinated effort instead of addressing
blame for the terrible situation that faces us today.

Earlier this year, I participated in your corgressional hearings
on the legal rights of sexual abuse victims, and as a child victim of
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assault myself, I was familiar with-the lack of protections afforded
to children 50 years ago, and I am still saddened and astounded to
learn that there is not much progress that has been made in the
intervening years.

Witnesses there testified that allegations of sexual abuse were
not properly investigated; that prosecutors still are unwilling to
take a case to court without adult corroboration. Children are still
harassed and traumatized during the legal proceedings, and a
child’s testimony is still given less weight than the accused adult
molester. These inequities must be corrected.

Rarely a day goes by that we do not learn of yet another case of
sexual child abuse in a child care or babysitting service. Child
abuse and sexual child abuse is not new, nor is it confined to child
care centers. However, I believe that the increase in working par-
ents and single-family households has increased the use of child
care centers and babysitting services and have, thus, increased the
access and opportunity for a child molester to sexually abuse our
children.

Now, we have the responsibility as elected officials to take what-
ever action is possible to protect our children, and I feel that a key
component of any State statutory reform should be the criminal
records check. I know that the chairman of this committee and the
Senator from Iowa, Senator Grassley, share my interest in the need
to run a criminal background check on these individuals to whom
we entrust our children. ‘

In Florida, criminal background checks are required for lawyers,
real estate brokers, liquor salesmen, firefighters and paramutuel
betting officers. Think about that for a moment, and at least the
same cautions should be exercised for teachers, child care employ-
ees, and others who have supervisory positions over our kids.

In Florida, our State legislature recently enacted a requirement
that new teacher applicants undergo fingerprint criminal records
checks as part of their licensing procedure. The reform was
prompted by an exposé about the bad apples in the Florida school
system who held positions of influence over our children despite
their convictions for child abuse or drug trafficking.

But the important thing is that the legislature exempted present
teachers in order to pass that bill. Well, the vast majority of teach-
ers are presently in the system. I think the present teachers, if
they have nothing to hide, should undergo this same criminal
records check.

Now Florida is considering calling a special session to consider
expanding the criminal records check to child care employees, and
this, too, was prompted by tragic revelations regarding convicted
child molesters who were operating babysitting services and child
care agencies and abusing the children entrusted to their care.

As I mentioned, I consider fingerprinting, criminal records check,
and I add fingerprinting because that seems to be something that
we are not putting in the bill by name, but I want fingerprinting
criminal records check to be the key component of any child-protec-
tion legislation that we enact, and I urge my colleagues not to
narrow their focus on this one issue because so many more reforms
are desperately needed.
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This very subcommittee held some disturbing and tragic hearings
on the lack of legal rights afforded to the victims. You heard testi-
mony of families who wanted to protect their children, but were
prevented from doing so by a legal and a judicial system that is
biased in favor of the molester, and does not give credence to the
kids’ testimony, regardless of the truthfulness of the statement.

Now, over 2 year ~ - the Young Lawyers Division of the Ameri-
can Bar Associ.. . ., .erating under a grant for the National
Center on Child /.bu.. and Neglect, reported their recommenda-
tions regarding legal innovations that should be made in order to
protect the rigits of child victims of sexual assault. This report is 2
years old.

Their recommendations were based on extensive research and
analysis of the current legal and judicial system, and although the
need for these reforms is well documented, only a handful of States
has considered or enacted these statutory reforms.

I sponsored a Senate concurrent resolution—Senate Concurrent
Resolution 120—which expressed the sense of the Congress that
State legislatures should develop and enact legislation designed to
provide ‘child victims of sexual assault with . protection and assist-
ance during administration and judicial proceedings. The Senate
Governmental Affairs Committee plans to act on my resolution on
the 18th of this month, and I am hopeful that Congress will go on
record as supporting the need for State reforms before we adjourn.

Similar attention and consideration should be given to the need
for reforms in regulation of child care agencies and providers. A
convicted child molester in Florida who has been operating a baby-
sitting service would not have been caught by a licensing require-
ment for criminal records check because under Florida law and
most State laws child care centers that care for less than five chil-
dren have been exempt from licensing and regulation.

Now, this convict ‘avoided regulation by keeping his services lim-
ited to five kids at a time, but over 200 children had been entrusted
to his care during the 2 years his babysitting service was in oper-
ation. Law enforcement officials are still trying to ascertain exactly
how many children were sexually abused.

Federal standards and guidelines for child care are so controver-
sial. I just left Miami in Dade County where they are discussing
this, and it is vory controversial in that county. But I included this
provision in my child protection legislation, S. 2973, because too
many States are doing nothing. They are not adequately regulating
these establishments, and it is time we realized the main benefici-
ary of child care should be the child.

We should insist on quality of care, as well as convenience:

Your subcommittee has documented the need for reforms in i
area, and I hope that this window of opportunity, this positive a‘-
mosphere for reform will carry over until the 99th Congress where
we can enact the reforms necessary to protect your kids.

I plan to introduce legislation in the next Congress regarding
both child care and sexual child abuse.

Mr. Chairmarn, I want to commend you for your interest and in-
tentions in this area. Our thoughts are very similar. We made a
good team working on the Missing Children Act, the Missing Chil-
dren Assistance Act, the Child Protection Act, Runaway Youth
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Centers, and the reauthorization of the Juvenile Justice and Delin-
quency Act, and I look forward to working with you and your staff
to enact the additional reforms that are necessary to protect our
children in this country.

Thank you for the opportunity.

[The prepared statement of Senator Hawkins follows:]

PREPARED STATEMENT OF SENATOR PAULA HAWKINS

Mr. Chairman, thank you for permitting me to testify today. I know of your inter-
est in the issue of sexual child abuse and of your efforts to protect our nation’s chil-
dren. For far too long, we have ignored this ugly issue, preferring to pretend that it
doesn't exist, or at least doesn’t happen in our towns, in our neighborhoods, to our
children. If anything positive can be can be said to have emerged from these terrible
revelations, it is that the public's increased awareness of the problem has fostered
an atmosphere in which reform is possible. This session of Congress, we are able to
garner enough votes to enact your tough new obscenity laws to protect our children
from sexual exploitation from pornographers, we have restored the disastrous cuts
in the Child Abuse Prevention and Treatment Act, and as you know, are close to
enactment of the Missing and Exploited Children’s Assistance Act. But much much
more remains to be done. The small amount of funding earmarked for sexual child
abuse programs is criminal in itself. It is indicative of the low priority traditionally
given to programs serving children. Children should be our top priority and our
budgetary priorities should be realigned to iadicate their importance in our future.

I personally believe that additional funding and additional reforms are needed on
both the state and federal levels. We should start working together in a coordinated
effort instead of assessing blame for the terrible situation that faces us today. Earli-
er this year I participated in your Congressional hearings on the legal rights of
sexual abuse victims. As a child victim of sexual assault, I was familiar with the
lack of protections afforded to children 50 years ago, but I was saddened to learn of
the little progress that had been made in the intervening years. Witnesses testified
that allegations of sexual abuse were not properly investigated, prosecutors are still
unwilling to take a case to court without adult corroboration, children are still har-
assed and traumatized during the legal proceedings, and a child’s testimony is still
given less weight than the accused adult abuser. These inequities must be corrected.

Rarely a day goes by that we don’t learn of yet another case of sexual child abuse
in a childcare or babysitting service. Child abuse and sexual child abuse is not new,
nor is it confined to childcare centers. However, the increase in working parents
and single-family households has increased the use of childcare centers and babysit-
ting services and thus increased the access and opportunity for a child molester to
sexually abuse our children. We have a responsibility to take whatever action is pos-
sible to protect our children.

I feel that a key component of any state statutory reform should be a criminal
records check. I know that the Chairman and the distinguished Senator from lowa,
Senator Grassley, share my interest in the need to run a criminal background check
on those individuals to whom we entrust our children. In Florida, criminal back-
ground checks are required for lawyers, real estate brokers, liquor salesmen, fire-
fighters and parimutuel betting officers. At least the same caution should be exer-
cised for teachers, childecare employees and others who have supervisory positions
over our children. In Florida, our state legislature recently enacted a requirement
that new teacher applicants undergo fingerprint criminal records checks as part of
their licensing procedure. This reform was prompted by an expose about the “bad
apples” in the Florida school system who held positions of influence over our chil-
dren despite their convictions for child abuse or drug trafficking. Florida is consider-
ing calling a special session to consider expanding the criminal records check to
childcare employees. This too, was prompted by tragic revelations regarding convict-
ed child molesters who were operating babysitting services and childcare agencies
and abusing the children entrusted into their care.

As I mentioned, I consider the fingerprinting criminal records check to be the key
component of any child protection legislation that we enact. But | urge my col-
leagues not to narrow their focus on this one issue. Many more reforms unre desper-
ately needed if we are to adequately protect our children. Thie very Subcommittee
held some disturbing and tragic hearings on the lack of lega! rights afforded to the
victims of sexual abuse. You heard the testimony of families who wanted to protect
their children but were prevented from doing so by » lgal and judicial system that
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is biased in favor of the molester and does not give credence to the child's testimony
regardless of the truthfulness of his statement.

Over two years ago, the Young Lawyers Division of the American Bar Associa-
tion, operating under a grant for the National Center on Child Abuse and Neglect
reported their recommendations regarding legal innovations that should be made in
order to protect the rights of child victims of sexual assault. These recommendations
were based on two years of intensive research and analysis of the current legal and
judicial system. Although the need for these reforms is well documented, only a
handful of states have considered or enacted these statutory reforins. I have spon-
sored a Senate concurrent resolution, S. Con. Res. 120, which expressed the sense of
the Congress that the state legislatures should develop and enact legislation de-
signed to provide child victims of sexual assault with protection and assistance
during administrative and judicial proceedings. The Senate Governmental Affairs
Committee plans to act on my resolution on the 18th of this month, and I am hope-

* ful that Congress will o on record as supporting the need for these reforms before

adjournment.

Similar attention and consideration should be given to the need for reforms in
regulation of childcare agencies and providers. The convicted child molester in Flor-
ida who was operating a babysitting service would not have been caught by a licens-
ing requirement for criminal records checks, because under Florida law, and most
state laws, childcare centers that care for less than five children at a time are
exempt from licensing and regulation. This convict avoided regulation by keeping
his service limited to five children at a time, but over 200 children were cared for by
him during the two years his babysitting service was in operation. Law enforcement
officials are still trying to ascertain how many children were sexually abused. Fed-
eral standards and guidelines for childcare is a controversial concept, but I included
this provision in my child protection legislation, S. 2973, because too many states
are not adequately regulating these establishments, It is time we realized that the
main beneficiary of childcare should be the child, not the working parent. We
should insist on quality of care as well as convenience.

Your subcommittee has documented the need for reforms in this area. I hope that
this window of opportunity, this positive atmosphere for reform will carry over until
the 99th Congress, so we can enact the reforms necessary to protect our children. 1
plan to introduce legislation in the 99th Congress regarding both childcare and
secual child abuse. Mr. Chairman, I know that our interests and intentions in this
area are very similur. We have made a good team working together on the Missing
Children Act, Child Protection Act, Missing Children's Assistance Act, runaway
youth centers and reauthorization of the Juvenile Justice and Delinquency Preven-
tion Act. I look forward to working with you and your staff to enact the additional
reforms that are necessary to protect our children against this heinous crime.

Senator SPECTER. Thank you very much, Senator Hawkins.

I turn now to my distinguished colleague, the Senator from New
York, Senator D’Amato, who has been a leader in so many fields
and recently spearheaded the drive, along with Senator Hawkins,
myself and others, for Federal assistance for prisons. Senator
D’Amato has been very active in the entire criminal justice field
and has some very important ideas on the problem of protecting
children from sexual molestation in day care centers.

I am very pleased to turn to Senator D’Amato at this time.

STATEMENT OF HON. ALFONSE M. D’AMATO, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator D’AMATO. Thank you very much, Mr. Chairman.

Let me commend you for your insight, and foresight, in introduc-
ing legislation before the horror, the monumental horror, of what
we have begun to see reached the present state. You were ahead of
the problem.

Those of us in the Senate who have worked with you are grati-
fied by your leadership and by the strong background that you
bring in terms of your prior legal service, not only as a distin-
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guished attorney, but as a distinguished prosecutor of the great
State of Pennsylvania and the city of Philadelphia.

Let me also commend, Mr. Chairman, the fearless prosecutor
who was unafraid of the establishment that wants to hush this up.
There are those who are nore interested in protecting jobs and
those who are more interested in protecting the status quo than in
saying, “Let’s protect these youngsters.”

I am talking about a district attorney who does not back down to
anyone and who has gone out carefully, painstakingly, and who
has not sought headlines. The facts that he and his staff have un-
covered and the indictments that have followed are indeed shock-
ing. In_his words, they are only the tip of the iceberg. I am talking
about District Attorney Mario Merola from the Bronx.

We need to get the facts out to the American public, then build a
consensus that we are more concerned with protecting our children
than getting into some of the most incredibly dilatory arguments
that are aimed at putting aside these bills and letting the passing
storm, so to speak, go by. “Oh, we don’t want fingerprinting. That
gets into somebody’s constitutional liberties.” Nonsense. “Back-
ground checks, you know, we shouldn’t have background checks.”
Nonsense.

People who have not even graduated the eighth grade, who have
criminal records, who have been convicted of incredible crimes, are
being entrusted with the responsibility of caring for our children.
Yesterday the National Association for Child Care Management op-
posed legislation that Senator Hawkins and I have introduced be-
cause they say it may cost $12 to $38 per employee to screen them.

That is absolutely scandalous. They ought to be ashamed of
themselves, and if their legislative representative is here, do not let
me hear that. It is just an incredible thing.

Twelve dollars for a background check or $38; so, therefore, we
should not do it. What does it take for you to say, ““Wake up. Take
a look at what is happening”?

They testified in yesterday’s House hearings. I am not going to
read my entire statement because I get angrier every time I read
this, but they said, “Well, you know, these centers, they have glass
partitions, windows where people can look in to see that the chil-
dren are not being abused.” Now, come on. Nobody abuses children
in the middle of the classroom. They take them into those areas
where they are not visible. They take them into the bathrooms and
into other places.

What are we saying? Are we really saying that this problem does
not exist? The association ought to be ashamed of yourselves, abso-
lutely, and they represent 250,000 children and hundreds and hun-
dreds of day care centers. I will tell you that that is shocking.

I have worked for day care legislation and worked to prevent the
cutoff of funds and worked with Senator Hawkins and Senator
Specter in this area. So no one is going to accuse me of not. being a
friend of day care, and understanding the needs.

But we had better make sure that we can assure the parents
that their children are going to be protected. So this legislation, S.
521 which Senator Specter has introduced, and S. 2973 that Sena-
tor Hawkins and I have worked on, are long overdue.
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We had better stop quibbling about fingerprinting, et cetera. Sen-
ator Hawkins has pointed out that in some States, that is required
for liquor salesmen. They require it in banks. These are not unrea-
sonable requests: To see to it that there are background checks;
and, if people have committed crimes, that the day care centers are
able to look to a national registry because of the people who move
from one State to another.

This situation is a national scandal, and the legislative proposals
that we have put forth are needed. I do not suggest to you that
there may not be certain amendments that are necessary to make
them more effective and to take care of people’s legitimate con-
cerns, but our basic proposals are absolutely necessary, Mr. Chair-
man.

I commend you for these hearings, and again, I commend you for
being ahead of the problem in introducing your legislation. It is un-
fortunate that the Congress has not adopted your legislation prior
to these events. Maybe some youngsters would have been spared.

I would hope that we move forthrightly.

Let me suggest that the Federal Government make available
about half a billion dollars for day care, and I am very zealous for
States’ rights, but I want to suggest to you that there should be
minimum standards in whatever bill is reported out, and if day
care centers and States do not comply within a reasonable period
of time, we should cut off that money. That is the only thing they
understand, and that is what we have to do.

Let me commend you, Mr. Chairman, for your hearings and for
your leadership in this area.

[The prepared statement of Senator D’Amato follows:]

PREPARED STATEMENT OF SENATOR ALFONSE M. D’AMATO

Thank you for the opportunity to testify today on the National Child Protection
Act. Senator Hawkins and I introduced this legislation 11 days ago to combat an
exploding national tragedy of child abuse at day care centers.

The primary purpose of day care centers is to provide quality care for the chil-
dren of millions of working mothers and fathers. Projections indicate that, by 1990,
more than 80 percent of children under 6 years of age will have working mothers
and that 50 percent of these children will require formal day care.

The fact that abuse of children takes place in day care centers is a bitter irony.
One of the purposes of State-funded centers is to.provide a safe refuge to children
who are abused at home.

It would be monstrous to take a victim of child abuse and put him or her in a
center without doing all that we can to assure that this child is not victimized
again. It is monstrous, but it happens.

The insidiousness of the evil we are confronting is revealed when you look at how
easily the grossest crimes against children are hidden. Those who abuse and sexual-
ly molest children rely on the innocence and the fears of their victims to escape
detection. Far too often, by the hundreds of thousands, they succeed.

In 1982, 929,000 cases of child abuse and neglect, involving 1.4 million children,
were reported. Seven to ten percent of these cases—or between 65,000 and 93,000—
involved sexual abuse of children. If, as the New York State division for youth re-
ports, there are 4 times more cases than are actually reported, then as many as half
a million children are sexually abused each and every year.

I am outraged by the testimony of the Naticnal Association for Child Care Man-
agement at yesterday's House hearing on this sul();ect. The hearing was conducted
by the House Ways and Means Subcommittee on Oversight and the Select Commit-
tee on Children, Youth, and Families.

The association testified that “the imposition of regulations may divert our atten-
tion or worse, falsely assure all of us who care so deeply that we have done some-
thing valuable to protect our children.”
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The association also complains about the cost of a buckpround check on individual
employees, At yesterday’s House hearing, there wus con fNicting testimony over
whether the cost of an FBI background check on day care employees is $12 or $88
per employee. The association claimed that the impnct of these costs on a single
child care center's budget can be “devastating.”

I submit that the cost of failing to conduct these background checks is infinitely
greater and more devastating for those we should care most about, our children. We
cunnot put profit before the sufety of our children, Qur children are definitely worth
the cost—-wﬁcther it be $12 or $38.

An organization whose membership includes 200 for-profit day care companies
serving more than 250,000 children should be the first one to speak up in support of
our bill. Instead, the association's statement seems bent on quibbling about a few
dollars to protect our children.

It also seems intent on missing the essentinl point about child abuse, numely, that
these crimes are committed in secrecy. Let me read you an excerpt from their state-
ment:

“Most classroom doors have windows, partitions are situated to provide accessibil-
ity and easy view for adults, and the floor plan often allows for visibility from one
classroom to another as well as to the playground.”

Do they expect us to really believe that child molesters will choose to commit
their crimes in front of a window? What about the children whn are molested and
abused in the bathrooms, or behind the partitions?

We had better begin to find out the facts. After recent child sexual abuse cases in
Chicago; Minneapolis; Cullman, Alabama; Manhattan Beach, California; and the
Bronx, New York, the time for reliance on guess work is over. :

Because child abuse is one of the most underreported and easily hidden crimes
and because child molestation is one of the most despicable crimes, our bill, the Na-
tional Child Protection Act, puts a premium on reporting, punishing, and prevent-
ing these crimes.

The National Child Protection Act requires that, in order to receive Federal funds
under the social services block grant (title XX of the Social Sccurity Act), a State
must:

{1) Deny « child care license to any individual or provider if that individual or any
employee of that center has ever been convicted of child abuse, or any similar of-
fense, anywhere—not just within the State of question;

{2) Report information on convicted child abusers and child molesters to the U.S.
Department of Health and Human Services (HHS);

() Establiah a toll-free telephone hot-line for reporting child abuse cases; and

(4) Follow newly established HHS guidelines for State licensing and monitoring of
child day care services mandated in this legislation.

The act also requires the Secretary of HHS to:

{1) FEstablish < national file of in ividuals convicted of child abuse, child molesta-
tion, or siri'gr offenses; and

(2) B~ standards and guidelines for State licensing and monitoring of pro-
viders <+ .. - o services, ‘

Fina v, w ' member advisor panel of child protection would be established to
advise K{I5 , -+ necessary standards and guidelines und to propose additions and

changies to the.e standards as they are needed.

The Federal 1usponsibility here could not be more clear. We have tremendous le-
vérage with the States to force them to take decisive action against those who prey
upon our children, HHS estimates that, of the $2.7 billion in the social services
block grant, 20 percent, or $540 million, is spent on day care services. States that do
not enact the protections mandated under our bill would lose their title XX funding,

The children of this country are calling upon us for help. | strongly believe we
can respond expeditiously and in the best interests of our children, By passing the
National Child Protection Act, we can effectively assure that tragedies such as those
at the Praca Day Center in the Bronx and other centers are never repeated,

Again, thank you for affording me the privilege of testifying here toda;,

Senator SPECTER. Thank You very much, Senator D' Amato.

We turn now to our first witness, the distinguished district attor-
ney from the Bronx, the Honorable Mario Merola. District Attor-
ney Merola is the prosecutor handling the cases of the day care
center in the South Bronx where 4 defendants are charged with
molesting some 30 children.
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District Attorney Merola has brought a very distinguished record
to his position. He has been an assistant district attorney, I note.
back in 1960, perhaps as important a job as there is. I was an as-
sistant district attorney at the same tiine. He then served as coun-
cilman, chairman of the finance committee of the city council, and
was elected to the position of district attorney of Bronx County in
November 1972 and was reelected in 1975, 1979, and 1983.

He has an extended list of public service achievements which we
will make a part of the record, and we will make D.A. Merola’s full
statement a part of the record. We welcome him here, and we look
forward to your testimony.

Mr. MEewoLa. May I bring my two colleagues who have done all
of the work in this particular area with me?

Senator SPECTER. By all means, Mr. Merola, please do, and if you
would identify them for the record, we would appreciate that.

STATEMENT OF MARIO MEROLA, DISTRICT ATTORNEY, BRONX
COUNTY, NY, ACCOMPANIED BY NANCY BORKO, HEAD, DOMES-
TIC VIOLENCE BUREAU; PETER D. CODDINGTON, APPEALS DI-
VISION; AND CHARLES BROFMAN

Mr. MEeroLA. Surely. To my right is Ms. Borko, the head of our
domestic violence bureau; Peter Coddington of my appeals bureau,
and Charlie Brofman.

At the outset, Senator Hawkins, Senater Specter, and Senator
D’Amato, I want to congratulate all of you for bringing this prob-
lem to the forefront.

More important, you, Senator Specter, if you introduced this bill
2 years ago, you certainly should be congratulated because I have
got to be quite candid with you. Up until April this year in Bronx
County, we were so inundated with our arsons, with our robberies,
and with our rapes that we did not give this problem much atten-
tion, and it was not until the Federal Bureau of Investigation, in
April this year, came to Bronx County and revealed the problem to
us that we started to focus in on it.

As a result of the work that we have done, together with the
FBI, our sex crime unit, we have reached this point, but more im-
portant, since we started the investigation, we have read all about
Minnesota, about California, about Florida, about New Jersey, but
we have also gotten inquiries from Australia, from Canada, and
from England.

What I am really suggesting is that this problem is probably an
international problem, and I think that at the outset we ought to
have a commission to look into the depth, the breadth, and the
scope of the problem before we even do anything.

But that does not mean in the meantime that we do nothing. I
think thuat while this study is in progress, we must come to grips
with the immediate problem of developing national minimal stand-
ards for the operation, control, licensing, regulation, and monitor-
ing of child-day-care centers which will, at the very least, curtail
and hopefully eliminate entirely the problem of sexual molestation
in such centers.

1 believe that certain national standards can be set today which
will deter continued abuse while we study the entire problem. it is
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based upon the assumption that no adult will sexually molest a
child if he or she thinks that another responsible adult is watching
and ma[\: catch them in the act. There are obviously many ways in
which this can be achieved.

One standard which should be implemented, in addition to any
others, would mandate that all day care centers should allow par-
ents or their designees to have immediate access to their children
at any minute of the day. Inspection by qualified professionals, as
well as visiting nurses services, should be also utilized to examine
both the center and the children. These services certainly help to
deter, prevent, and discover child abuse wherever it may be.

In addition, there should be some effort on a nationwide basis to
educate parents as to what symptoms to look for in their children,
and to teach their children to protect themselves as best they can.

Some method must also be devised by which we can learn more
about the adults that would supervise our children before we en-
trust our children to them.

Let me tell you something about the background of tlie individ-
uals these children are accusing of molesting them. One individual
had a felony conviction for drug dealing. He was on probation and
admitted using heroin regularly during the period that he worked
at the day care center. Another had a misdemeanor conviction.

As to their qualifications for caring for our children, one individ-
ual who had the most allegations leveled against him, something
like abusing 14 children in 83 incidents, brought the following
background of training in child care to the day care center. His
last job was that of a sales clerk at a shoestore for 16 months.
Before that he had managed a drycleaning establishment for 6
months. Before that he had been employed by a fast-food restau-
rant for 29 months. I do not want to name the fast-food restaurant.

Another had been a salesman in a shoestore for 6 months, and
he could not spell the name of the store which employed him or
the title of the position for which he was hired.

Educational standards for day care center workers ought to be
upgraded on a national basis. Right now, in New York City, a
teacher’s aide in a day care center needs only an eighth grade edu-
cation. A teacher’s assistant nzeds only a high school diploma or its
equivalent. Teachers, however, need a bachelor’s degree in early
child development.

Yet to teach or assist in kindergarten in a New York City public
school, the requirements are much greater. To be certified, a teach-
er needs a master’s degree. An assistant needs a bachelor’s degree,
and an aide needs a high school diploma.

I ask you: Should the educational requirements to care for, teach,
and nurture our children be different only because the child is a
year or two younger?

Obviously all employees of a day care center should undergo
background checks before they are hired. I closely scrutinize the
backgronnd of all of my assistants before I hire them. I know that
the Federal Government does the same.

While the background check for those who care for our children
might necessarily be different in kind, I do not think it should be
different in quality. It certainly should be far more thorough than
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apparently it is at the moment. I think the Bronx County experi-
ence proves that. :

An individual facing an allegation of child abuse had been termi-
nated by one city funded day care center for taping the mouth of a
child. Yet he immediately began working at another city funded
day care cnater. Both day care centers are regulated by State and
local chiid welfare agencies. Thus, before he was hired at the
second day cure center, his application had to cross the desk of
someone who should have been aware of the prior termination.

New York State keeps a central registry of all allegations of
child abuse. Although the bureaucraits do not ‘believe the word of
the 4-year-old girl that this individual raped, her complaint was on
file. Why didn’t somebody pull the file and look at it before this
individual found employment at ancther day care center?

The Federal Government should require character and psycho-
logical evaluation of all day care center employees before they are
hired. Furthermore, all prospective day care center employees
should be fingerprinted. While this may not be a panacea, we do
not want convicted criminals working with our children.

In formulating rules and regulations governing day care centers
and family home care, we must do away with the philosophy that
these matters are primarily of social concern and only secondarily
criminal acts which should be prosecuted.- Child abuses, including
sexual attacks of all sorts, child pornography, rapes, sodomies, seri-
ous barns, fractures, and malnutrition must be first viewed as
criminal acts. We must first deal with child abuse as the horrible
crime that it is.

Let us enact national standards that will help to deter, if not
completely eliminate, this cancer from our society, and let us
create an atmosphere of true care and nurturing for our children,
wherever they are, in their own homes or in other’s.

Senators, a house is not a home, and a house in which a child is
abused is never a home.

Thank you.

[The prepared statement of Mr. Merola follows:]
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PREPARED STATEMENT OF MARIO MEROLA
" I thank you for the privilege of testifying before the Sub-
Committee on Juvenile Justice of the Senate Judiciary Committee. In the
past few months I have been confronted with a malignancy that has festered
silently for far too long in the body of our soclety and which cries out for
federal, and perhaps evun international, attention and action.

I have been the District Attorney of Bronx County, New York for
approximately ll' 1/2 years, and, during this time, little has occurred in this
nation that has shocked or surprised me. But, I have been deeply saddeps:
and plsofoundly troubled by ;Nhat‘ appears to be a pattern of events which has
recently. come to light in Bronx County‘and which, I am sorr;y to say, is
probably occuring in almost every community in this nation and is almost
certainly occurring somewhere at this very moment. I speak of the canecer of
child abuse and of our societal failure to listen to those members of our
society who are too‘ young to lie about this cancer a.x;d who are too young to

be heard. I also speak of the long entrenched child welfare bureaucracies

which in most instances are the first to hear the ecr:plaints of our children
but whose institutionsl philosophies and traditional procedures prevent them
frar understanding end acting upon what our children have told us,

One exaniple from the many I could choose will make my point
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clear. The Bronx County Grand Jury recently indicted an employee of a
Bronx éounty day care center for taping the mouth of a five year old girl,
taking her to & bathroom in the day care center, and then foreibly raping her.
The child's complaint was fir3t addressed to the state and local child welfare
bureaucracies who—despite medical evidence of sexual contact—apparently
concluded that the child's complaint of abuse by thfa empléyee was unfounded
merely because the employee denied that abuse had occurred. When
mgormed of these facts, the day care center terminated the employee for
taping the child's moqth only because he admitted that act. My office was
potified pu/rsuant to stat.e 1aw, my staff listened to the little girl, and brought
her before the a grand jury to de:;:cribe her experience. Subsequently an
indictment was retur.ned charging two counts of rape in the first ‘degre’e.. Just
prior to the time he was indicted and arrested, this individual was working at

another child day care center in Bronx County.

This event and others that have occurred in Bronx County since
April of this year haye led me to examin_e similar child abuse cases that have
occurred in California, New Jersey, Minnesota, Florida and other states.
Additionally, inqui;-ies .that my office has received from Australia, Canada
and England have led me to conclude that we are confronted with ‘an

In*ppational problem of child abuse. It is my belief #xt the problem is more
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pervasive than we :vnr thought. At one timne or another it probably has
touched every rily, every town, end every village in every country in the
world. If my belief is correct, and I certainly think it is, the implications'
.boggle the mind.

I do not believe that anyone is fully aware of the breasith and
depth of the problem I am speaking about, but I ecan give you some idea of the
size of the populatioh pool .in this country which potentially could be harmed
by it. 52% of our children under 6 yet;rs of age have. working mothers. 44 1/2~
million ~.‘.ork.ing mothers have children three years ;r age or younger. Women
constitute uver 53% of our total workforce. These numbers increase yearly,
and single parent femilies are also on the rise.

Clearly the need for child day care in a safe, secure, and
nurturing setting is a national concern whicia is just as significant as '
education, health care, social security, defense, full employment or any other
important national issue. Women simply cannot and should not be kept out of
the workforee, and child abuse must not become a part of the cost of earning
an honest living. " The care of our children during the work day is no longer
just a woman's problem; it is a problem that everyone must deel with. It is a
vital national concern, calling for comprehensive national serutiny and for
immediate national uction. I believe that, at least to start, we should have 8

threefold approach.
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First we need an objective and independent national study and
survey of the entire day care frame work which will tell us the scope of the
problem we face, and give us an idea of its ultimate impact on society. 1
stress that the study must be independent because I have no contidence that
the traditionsl child welfare bureaucracies which would normally be asked to
gather this type of information are equipped to do so.

1 am making no broad allegation of bad faith on the part of any
bm-eauéracy. Howweve.r, it is axiomatic that no one can effectively

investigate himself, To ask a day care center or child welfare agency, with

its vested interest in the existing bureaucracy, to repor.t on its own
shortcomings is to create a conflict of interest.

FPurthermore, there are many voices crying out in this world. Iam
concerned that the day care and child welfare bureaucracies are conditioned
to hear only the voice of the past, whispering its nineteenth century views
that such things as sexual abusc of chuéren never happén except in the minds
of the children themselves. I am concerned that such bureaucracies will be
de;:f to the voice of innocence, expreséed in the cries of an abused child, or
the voice of concern or outrage expressed by pagent.s convinced that
something is terribly wrong with their child. I am concerned, in the final
anglysis, that the bureaucracies of which we speak will not know how to do

the right thing, even if they want to.
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The example that I told you about proves this point. If more proof
is needed, I think you should examine the case qf the McMartin Pre Schonl in
Manhattan Beach, California. There, prosecuto.rs uncovered a pattern of
sexual molestation of children which spanned a decade. I simply cannot
believe that over the course of 10 years absolutely no -evidence arose which

could have alerted the appropriate bureaucracies that something was amiss in

that day care center. Sadly, it seems that today only prosecutors have ears
for the cries of vur children. Rather than the screams of a child who has
been molested, the traditional burecucracies and the day care center
e.m‘ployees seem ohly to hear a bawling four year old who, they want to
believe, just woke up afraid of a nightmare.

Senators, this nightmare is the truth. And the fact that the truth
comes from the mouths of bables, who lack the verbal skills to articulate
what has happened to them, means only that we have to work harder. We
must find new metly_ods of learning the trulth from those who are too young to
3 about it, and we must abandon the myth that children are d!sc;usslng a
drea}n, when in fact they have lived through a nightmare.

I pmpo;e that Congress authorize e nationwide study by an

ln_dependent team of experts in the fields of pyschology, medicine, the social

sciences, and law enforcement which will examine the entire spectrum of
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child day care, and which will issue a report icuntifylng thie probiem in its
many subtle, but invariably, hideous forms.

Second, while this study proceeds we must come to grips with the
immediate problem of developing national minima! standards for the
operation, control, licensing, regulation and monitoring of child day care
centers which will, at the very least, curtail and hopefully eliminate entirely
the problem of seiual molestation in such centers. The problem of which I
speak does not require an apprecietion of local geography, ‘economic
conditlons; or individual philosoptv to equitably regulate it. I am aware of
no religion that includes the forcible rape and sodomy of four year olds
among its tenets.

I believe that certain national standards can be set today which
will be as effective in Nome, Alaska &3 in Miami, Florida, and as fair in Santa.
Fe, New Mexico as in Boston, MasSéchusetts. One such standard, which
should be enacted immedia te}y, will deter continued abuse wplle we study the
entire problem. It is based upon the assumption that no adult will sexually
molest a child if he or she thinks that another re'sponslble adult is watching
and may catch f_.em in the act. There are obviously many way; in which this

cen be achieved. But one standard which should be implemented in addition

to any others would mandate that all day care centers allow parents or their
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designates to have immediate access to their children at any minute of
the day.

Inspections by qualified professionals asl; well as a visting nurse
service should also be utilized to examine both the center and the children.
These services wﬁi certainly help to deter, .[)rev;nt and discover child abuse
where ever it may be. In addition there should be £~ -¢ effort on a
nationwide basis to educate parents:as to what symptt;ms to look f9r in their
children, and to teach their children to prote.ct themselves, as best they can.

Some method must also be devised by which we can learn more
about the adults that would supervise our chilé]ren before \;«re entrust our
children to them. Since April of this year, the Bronx County District
Attorney's Office, after receiving information' from the Federal Bureau of
Investigation, joined .wlth the FBI, the sex crimes specialists of the New York
City Police Department, and the Bronx Distrlc.:t Attorney's police detective
squad to form a jolnt. child sex crimes task force which wouid investigate.
allegations of sexual molestation of chi_ldren in day care centers in Bronx
County:

Since then we have interviewed numerous children and have found

sixty of them who have been the victims of about two hundred separate

incidents of sexual molestation, including forcible rape and sodomy-both oral
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and anal. These incidents have occurred in eight separate day care centers in
Bronx County. The oldest vl;tlm is eight years old. The youngest was two
years, eight months at the time of the attack. To date three individuals have
been indicted. It is 'my educated guess that more indictments will follow in
the near future.

Let me tell you @methlng about the backgrounds of the
individuals these children are accusing of molesting them. One individual had
a felony conviction for drug dealing. He was on probation and admitted using
heroin regularly during the beﬂod that he worked at the day care center.
Another had a misdemeanor conviction. As to their qualifications for caring
for our children, you be the judge. One lndlvidual,‘ (who has had the most
allegations levelled against hlm),. brought the following back ground of
training in child care to the day care center. His last job was that of a sales
clerk at a shoe store for 16 months. Before tﬁat he had managed a dry.
cleaning estgbllshment for six months. Before that he had been employed by
a fast food restaurant for 29 months. Another had been a salesman in a shoe

store for six months, and he couldn't spell the name of the store which

employed him, or the title of the position for which he was hired.
Educational standards for day care center workers ought to be up

graded on a national basis. Right now in New York City a teacher's aide in a
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day care cepter needs only an 8th grade education. A teacher's assistant
needs only a high school diploma. Teachers need a bachelor's degree in early
child development. Yet, to teach or assist in kindergarten in a New Y;)rk
City public school the requirements are mich greater. To be certified, a
teagher needs a masters degree, an assistant needs a bachelor's degree and an
aide needs .a_high school diploma. _I ask_you, should the educational
requirements to care for, teach and nurture our children be different only
bécausa the child is a year or two younger?

Obviously, a}l employees of a duy care-center should undergo
bac;.kground checks before they are hired. I closely scrutinize the back
grounds of all my assistants before I hire them, and I know the Federal
governmenf does the same with its employees. While the background check
for those who care for our children might necessarily be different in kind, I
don't think it should be different in quality. It c?ertalnly should be far more

thorough than it apparently is at the moment. The Bronx County experience

proves that.

Remember the first individual I mentioned. He had "L"oeen
terminated from one city funded day care center for taping the mouths of
children. Yet, he immediately began working at ano.ther city funded day care

center. Both day care centers are regulated by state and local child welfare
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agencies, Thus, before he was hired at the second day care center, his
application had to cross the desk of someone who should have been aviare of
the prior termination. New York State keeps a central registry of all
allegations of child abuse. Although the bureaucrats didn't believe the word
of the four year old girl this individual raped, her complaint was on file. Why
didn't somebody pull the file and look at it before this individusl found
employment a.t another day care center?

The Pederal government should require character and
psychological evaiuations of all ¢~y care center employees begore they are
hired. . Furthermore, all p.rospecme day care c:e_nter employees should be
fi.ngerprlnted. While th!s may not be ;a panacet;, we do not want 'cc;nvlcted
eriminals working with our children.

These standards require resources in the form of technology,
training and money, and I believe that the federal government ought to
provide whatever is necessary to do .the job we have to do. The actual
implementation of these stanﬁards should be carried out at the state level but
the resources shouid come from the Pederal government in the form of
grants in-aid-to the states. The entire cost o.f fmplementing these standards
would be no more than .the cost of developiny, *23ing and flying just one of

our space shuttles,
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In formulating rules and regulations governing day care centers
and family home care, we must do away with the philosophy that these
matters are primarily of soci;al concern and are onlly secondarily crlmlnai acts
which should be prosecuted. cﬁlld abuses including sexual attacks of all
sort's, child pornography, and all serious burns, fractures, and malnutrition
must first be viewed as criminal acts, We must first deal with child abuse a's
the horrible crime that it is.

Certainly preventptive measures of a social welfare nature should
be taken, and certainly tiierapy for the victims, their families, and for the
offenders as well must be providgd, whether the case is criminally prosecuted

or not. What's more, no one knows better than.I that a eriminal prosecution is

not warranted or even helpful in every case. However, since April of this
year I know better than anyone that certain cases must be criminally
prosecuted immediately, and that such criminal prosecutions themselves are
an effective child protective measure.

I kxnow of only one abused child who "na.s what it takes to overcome
the outrage thx'.\t was perpetrated against her .and grow up to become a United
States Senator. I know of many, many more who grew up to express their

outrage by committing heinous and sadistic crimes against adults and against
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other people's children as wen as their own. Let us enact national standsards
that will help to deter if not completely eliminate thi» :ancer from our
society, and let us create an atmosphere of true care and nurturing v o
children whether they are in their own home or another.

Svenators, a house is not a home, and a house in which a child is

abused is never a home.

Senator SPECTER. Thank you very much, Mr. Merola.

Let me ask you a threshold question. You have been prosecutor
for a great many years, going back to 1960. Do you think there is
more child abuse in 1984 than there was in 1960?

Mr. MeroLA. Based upon my recent experience, I get the distinct
feeling that these pedophiles have been around a long time. I have
traced them back to some of our earlier times, which I shall not
name because of the fact that we get into some kinds of impres-
sions of ethnic backgrounds, but evidently, I think it has been with
us a long time, but it is only now getting the recognition. I think it
has been with us all along, and I think that is the point I wouid
like to make.

You have had the perception 2 years ago of viewing it. I suspect
that it is widebased within our culture, and that was what I was
saying at the outset. I am saying, hey, we have got to look at this.
Let’s see how widespread this whole problem is.

There are all kinds of alleged studies. One says 1 out of 4 young
girls is going to be molested by the time she is 18. One says 4 out cf
10, and that is precisely the point. I think that this problem has
been with us a long, long period of time. I am talking about
throughout the world.

I think we should have some kind of an independent study by
people who are not looking to sweep it underneath the rug so that
we can look at the breadth of it, the dimensions of it, and begin to
deal with the particular problem.

Senator SpecTEr. This subcommittee had investigated problems
in the Oklahoma detention centers in 1981 and 1982, and we found
that there were substantial problems related to people who had
criminal records for sexual assaults, who were committing more
sexual assaults of juveniles in custody.

There was an obvious inference to be drawn that there ought to
be screening of anybody who dealt with juveniles in a custodian sit-
uation or in a day care center, but my own sense is that there is
substantially more of this problem today than there was in the
past.
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Mr. MEeroLA. I do not want to disagree with you. You may be ab-
solutely correct. I just get the feeling that it is surfacing, that it
has been with us all along. I think we have had heroic statements
made by the Senator to your right concerning her childhood, and I
suspect that all of us who are—I do not want to use the word
“normal ”’ but do not have this aberration, have never looked upon
this proi:l:m other than whenever it surfaces.

Yet #¢ have hud people, I believe, in human resources, health
and welfiive~I an1 now going to get in trouble here—who always
took the position that you could not believe young children, and I
would suspect that we are getting away from that. I would suspect
that we are starting to look at our young people. They are credible.
They are believable, and they are beautiful, and I think that this is
where the change is coming in, in psychiatry and psychology, and
this is exactly what we are experiencing.

As I sit here and talk to you right now, there are about three or
four programs being run on channel 13 on this particular problem
We have all kinds of psychologists calling us day in and day out, in
effect, saying to me, “Where have you been,” giving us their books,
and so on.

So I suspect this is a longstanding problem that has surfaced and
is now getting the recognition that vou ladies and gentlemen are
giving to it, as far as that is concerncd.

Senator SPECTER. Mr. Merola, what effect, if any, do you think
that pornography has on the incidence or the widespread effect of
child abuse?

Mr. MeroLA. Well, certainly there are some indications by some
of the studies that there are certain groups who are utilizing these
young individuals in conjunction with pornography and are cer-
tainly exploiting them in that particular area, but our investiga-
tion, however, to the present time has been limited to day care cen-
ters.

We have been looking at, since April of this year, something like
eight day care centers within the Bronx, and we are looking at
something like 60 victims who have been involved in something
like 200 incidents. It is almost astounding, and I am talking about
something which has just surfaced, has just come to our attention
with the FBI and the local police at this particule= time.

Senator SpecTER. Have you found pornography to be linked to
any of the specific instances of child molestation which you have
investigated?

Mr. MeEroLA. We have not had that experience as yet. I would
not be surprised, but we have not had that experience.

Senator SpecTER. We recently found in Philadelphia the sale of
the hook, “How to Have Sex with Kids,” which in my judgment, is
an astounding thing, in written material, a “how to do it” book, de-
scribing how to meet children, how to entice them, how to develop
a relationship, and how to lure them into a sexual liaison, and in
effect how to molest children.

The pornographic literature is vastly different today than it was
when you and I were assistant district attorneys back in 1960, and
the question which is on my mind is wheit:»» this kind of porno-
graphic material is not a causative factor. gir ¢ ideas to pedo-
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philes who may be about ready to act, but whether that is not a
triggering factor. I would be interested in your judgment on that.

Mr. MEeroLaA. I would think that if you just limit the causation to
that particular group, I think we would be making a serious error.
I do believe they are contributing to the particular problem. There
is such a group in New Jersey. I forget the exact title that they
have. But our experience in the Bronx has been a larger question
of sexual orientation, people who are engaged in this for purposes
of gratification, their gratification at the expense of the child, and
the damage that they ave doing to the child.

So I would not exclude one for the other. I would suspect that we
would have part of that group in it. I would suspect you would
have part of the groups who are just plain child abusers and mo-
lesters and criminals, as such, and again, I think it is a worldwide
problem that we are just coming to grips with.

Senator SpectEr. Speaking to the worldwide aspects of it, we
have noted recently that there has been a heavy influx of porno-
graphic materials from Scandinavian countries, and I would be in-
terested in your professional opinion as a law enforcement officer
as to the scope of problems caused by that influx and what, if any-
thing, you think we ought to do about it.

Mr. MErorA. I certainly think we ought to curtail it. I certainly
think that we ought to restrict it as much as humanly possible, and
to the extent that we can do that within the scope of the first
amendment, I think we ought to do it.

I think that we are talking about America of tomorrow, as the
Senate has indicated. We are talking about our young people, and
we are talking about the future of America, and I think that child
protection, I think, should be the root. I think that up until very
recently the concept held by people within -his entire area has
been to protect the family unit at all costs, the family at all costs,
fo the extent of more or less sweeping this underneath the rug. So
I think we have got to change our philosophical direction. There
has to be child protection at all cost.

Senator SpECTER. Mr. Merola, you made a reference to one of the
defendants in one of your cases having been charged with the rape
of a girl 4 years old, but the matter had not been pursued. Could
you amplify what happened in that specific case?

Mr. MEroLA. It was part of the bureaucracy. I suspect you are
alluding to the one involving the taping of the mouth. It seems
that back on February 19 of this particular year, there was an alle-
gation of child abuse, a rape, against this young girl. It seems that
J days luter the Human Resources Administration, or one of its
subdivisions, closed out the case based upon the fact that allegedly
the abuser was another student there, a 5-year-old.

Subsequently, around April 20 of this year, the doctor who had
made the initial examination called our office and said that that
was hogwash, that that was nonsense, that the abuse perpetrated
upon the child was by an adult.

We subsequently got involved in the particular case. We have ap-
prehended that individuai, and he is one of the individuals who is
under indictment, as far as that is concerned.

Again, I think what that reflects is the inability and the lack of
expertise of people who work with human resources and with the
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welfare agencies. They do not have the necessary expertise or edu-
cation in detecting this type of criminal act.

I am saying to you that this is a highly specialized area. I kuow
that my people here sitting alongside of me have been very, very
frustrate(f in trying to make these particular cases, and 1 think
that these people in these various agencies do not have the exper-
tise.

I can give y2u case after case. One of the cases that we have
presently invoives an allegation of child abuse against one of the
individ 1 's. It was reported to the social agency. The social agency
talked to the child and felt there was nothing to the case.

With that, in view of all of the publicity surrounding this whole
area, he said: “I will give this to the Bronx DA.” He called us up
»ud gave us the case, but we went and spoke to the individual. -
i’hat person made a confession, and that confession is on TV.

So this goes back to the whole concept of how do we deal with
this problem or who should deal with this problem, and the scope
of the problem.

Senator SpecTErR. Mr. Merola, if legislation had been in effect,
say, 2 years ago requiring that there be a records check, finger-
print check of anybody who dealt with juveniles in the custodial or
day care situation, how many of your cases could have been pre-
vented?

Mr. MErora. I would say the one who had the drug conviction,
possibly the other one who had a misdemeanor conviction. If you
had a central registry, probably the third one.

I do not want to give the impression that fingerprinting in and of
itself is a panacea for the problem. I think it is a step in the right
direction which will help resolve it. I think that, by and large, most
of the child abuse cases that I have seen are perpetrated by indi-
viduals who have gained the trust of the young people, havs gained
their friendship, and so forth.

That is why I indicated in my statement that in addition to the
f"m%erprintin tactic, we ought to have a background check. Exact-
!iy ow you do that, I am not quite sure, but I think it has to be

one.

Senator SPecTER. But a number of those cases could have been
prevented had there been precautionary steps taken?

Mr. MEROLA. Absolutely. There is not any question they could be
prevented. As a matter of fact, the city of New York right now is in
the process of fingerprinting people who are working within day
care centers, and I would like to see the rasults of that, if they ever
are revealed. I do not know.

Senator D’AMATO. Are you going to ask for them to be revealed?

Mr. MEROLA. Oh, I suspect the people who have a record will be
fired, probably yesterday.

Senator D’AMATO. Are you asking for them to be revealed?

Mr. MEroLA. Well, we can ask them.

Senator D’AMATO. 1 am going to ask for them to be revealed be-
cause, after all, they are Federal funds, and I think maybe this
panel, Mr. Chairman, might ask that.

Mr. MEROLA. It would be very interesting.

Senator D'AmaTo. Before legislation is passed, a strong recom-
mendation from the chairman, endorsed by a 1xumber of our col-
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leagues, written to the various State day care agencies, asking
them to undertake this on a voluntary basis.

Senator Specter. Would you amplify, Mr. Merola, what you are
talking about here? These are day care centers in New York City?

Mr. MeroLA. Well, in New York City you have a whole variety of
public and private day care centers. My understanding is that in
New York City, we have something like 498 public ds, care cen-
ters. In addition to that, we have 83C private day care centers.

I have to presume, and this is an assumption off the top of my
head, that the private day care centers probably operate a little
more efficiently, probably have a little better quality of people. I
suspect that in the public day care centers, the way I understand
it, certain groups within certain localities get grants. They get
grants and they are permitted, such as in the PRACA situation,
the money is given to a group or a corporation within an area to
have a day care center, and although there are rules and regula-
tions allegedly governing and controlling the day care centers, this
money is given to this group who then seems to be able to do what-
ever they want with that money. There does sl seem to be any
control upon who these individuals are, what their background is,
and so forth, and so on.

I would hope that as a result of the effort now being made by the
Hum:=n Resources Administration that in these 498 public day care
cen..:3, I think it would be quite revealing to see what type of
person works there, who he is, or who she is, and so forth.

Senator Specter. So you would like to see this 498 public day
care centers make disclocures as to the backgrounds, what they
know about their employees?

Mr. MEroLA. I think that is minimal, minimal, absolutely.

Senator SPECTER. As chairman of this subcommittee, I would
make that request and will do so formally in writing. I think that
is ¢ minimal request to make, to see what knowledge those public
day care centers now have as to the backgrounds of the people who
are working there.

Mr. MeroLA. I think maybe you ought to date that back to Janu-
ary 1 of this year because you get a better picture of what we are
experiencing and what is going on in this entire area.

S.nator SPECTER. Do you have reason to believe, Mr. Merola, that
should that informetion be made public, that it would disclose
knowledge on the part of those who were in charge that employees
of the public day care centers had records, which would suggest
problems for dealing with children?

Mr. MeroLA. I think that would be pretty difficult to prove, to
indicate that those people who employed them knew of the record
of that particular individual, but I think you will find that the
people who are employed enjoy a cozy relationship with the people
who are employing them. Whether you could determine that those
people knew of, say, a record, I think that would be difficult to
prove.

However, it would seem to me that if we had that information,
we would have some kind of basis on which to learn where we are,
where we are going, and what we ought to do.
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Senator SpecTeR. If you think there is a cozy relationship and
you think there is probable cause, if it is something which is worth
pursuing in this subcommittee, we will pursue it.

Mr. MErROLA. Thank you.

Senator SPECTER. What about the private day care centers?

Mr. MeroLA. We have only had one allegation against a private
day care center in Bronx County, and we are looking at that par-
ticular one. Based upon our experience, they scem to have a better
type of individual who is working in that particular area, but I sus-
pect, and this is only a hunch, tﬁat child abuse crosses all kinds of
social, economic stratas.

I suspect, and I do not want to mention any particular group
that takes care of children, that this problem is widespread. It has
nothing to do with the socioeconomic basis.

Senator SPECTER. One final question, Mr. Merola. You are of the
view that Congress ought to legislate a naticnal minimum standard
for people who take care of children in day care centers. Do you see
any problem with the Federal Government moving into an area
which is traditionally for State regulation?

Mr. MERroLA. 1 say that the Federal Government ought to set up
standards and provide the wherewithal, sort of a grant-in-aid type.
In other words, if the State wants the assistance, then the Federal
Government would provide the funds, provided the State would
meet these minimum standards. I am nct looking for more and
more bureaucracy. That is the one thing in all of this that has
turned me off, is the bureaucracy.

Senator SPECTER. So you would follow what Senator D’Amato has
suggested?

Mr. MEROLA. Absolutely.

Senator SpecTER. Which is to the extent that there are Federal
fundg involved, they be cut off if there is not local State comipli-
ance?

Mr. MEroLA. Grant in aid tied in, absolutely, and I think it is a
problem that, as Senator Hawkins has indicated, so rruny women
are going into the work force. Percentages are going up and up
every day. There is such a tremendous need for day care centers,
and mothers certainly should not have that feeling that when they
go to work they have got to worry about their young ones being
molested.

I certainly think it is a national problem, just as social security
is, just as defense is, and all of the other probleras. I do not see how
we can talk about the youth of America and ;i:st ignore their prob-
lems. It is part of it. It is part of education, ;’ist the way the Feder-
al Government helps education.

Isn’t this part of the educational proceus, the day care center,
your Head Start Program? I see a Fede:al role from the point of
view of resources because I would suspect that local governments
are having a great amount of difficuity raising the necessary reve-
nues for this particular job, and I think we need to carry it inter-
state.

Senator SPecTER. Thank you very much.

Senator Hawkins.

Senator HawkiIns. Janet Reno, who is the State's attorney for
Dade County, says there is difficulty in using the NCIC-3, the
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interstate identification index that searches criminal records, histo-
ries of potential employees for schools and child care agencies, and
agrees that the concept is excellent, and I think it is wonderful, but
that only a handful of States are cooperating in the program.

They are discovering that several States even have statutes re-
stricting dissemination of any information for licensing or employ-
ment purposes. So even though we are talking about having the
answer, if the State has a statute that restricts them from partici-
pating in this NCIC-8, and I understand only nine States now coop-
erate in this, it seems to me that it may require Federal preemp-
tion or at least incertives for States that our bill does for thein to
refurm their statutes to get in line with the program so that we
can use this NCIC-3 acre:ss the board.

Would that be youv: thoughts as district attorney?

Mr. MeroLA. That weuld he absolutely great as far as that is con-
cerned. We in Bronx County, aud I know Janet very well, and she
is a heck of a prosecutor, and { suspect that she .5 so inundated
with the drug problem in Florida which sometimes you cannot see
the forest for the trees, but we in Bronx County had an Identi-
Child Program, whereby we, the Bronx County’s district attorney’s
office, provided the fingerprinting of any child to help in the event
a child was lost.

So I do not see this as a monumental problem. I do not see it as a
legal problem. I do not see it as a civil rights problem, and I think
none are so blind as those that will not see, as far as that is con-
cerned. I think it is something that just has to be done.

Senator HAWKINS. I hear a lot of anger from parents who are
mad at prosecutors. They are mad at district attorneys. They are
outraged at State’s attorneys for what appears to ke their unwill-
ingness to take these cases to court.

Mr. MeroLA. Well, I can just tell you right here and now that I
have three individuals alongside of me, and if I refuse to take one
case to court, I think they would get rid of me. You have three in-
dividuals here that have worked on these cases since April, I think
we probably have assigned, I would say, in the area of 16 assistant
district attorneys to work on this particular problem, together with
FBI people, local sex crime people. I think that everybody who hasc
worked in this particular area takes on a devoticn, zeal that I have
never seen in an assistant district attorney, and especially the
women, Senat ~ “Tawkins.

If you tell n  nat my women, Nancy Borko, Eileen Koretz, Bar-
bara Brennan, «~hen they get one of these casss, I have never seen
them work as hard.

Senator Hawkins. What about plea bargaining?

Mr. MeroLA. They are so driven. They are so dedicated in this
particular area. It has becomne, and I hate to ¢ay this, but it has
become a cause for them.

Senator Hawkins. I appreciate their dedication.

Mr. MERoOLA. And it is the women more than the men, seriously.

Senator HAwkiNs. That is not uncommon.

Senator D’AMATo. Now, wait a minute. Let’s not go too far h:re.
[Laughter.]H

Senator HAWKINs. Let’s talk about plea bargaining, for instance,
where a child molester plea bargains, and then is released back
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into society. They just go into another county or go into another
State ar.d get employed right again doing the very same thing.
Now, tell .ne how you feel about that.

Mr. MEroLA. I feel terrible about plea bargaining. I feel horrible
ahout plea bargaining. I think it is a disgrace, and yet, on the other
side of the coin, it is absolutely physically impossible to try all of
our cases. We in the city of New York only try something like 10
percent of our cases so that we have to engage in plea bargaining,
and I hate to say this publicly, but otherwise the entire criminal
justice system will collapse.

Senator Specter. What is the point in making the arrest, Mr.
District Attorney, if you do not get the sentences which are war-
ranted? Isn’t it just a colossal waste of time?

Mr. MErorLA. Do not put me into that position. You know I do
not feel that way about it, but I say, hey, it is better to do some-
thing than to do nothing.

Senator SpECTER. Mr. District Attorney, I think it is high time al
of the DA’s of American stood on their hind legs and their assist-
agf.;s, and said, “No more plea bargaining.” I stopped it in Philadel-
phia.

Mr. MEerovrA. But what do you do in those States like New York
where State prisons are filled to something like 116 percent of ca-
pacity? We are overcrowded at Riker’s Island. At Attica we have
these kinds of riots, and thien you put up a bond to build prisons
and people vote it down.

The gublic is very easy to say, “Lock them up, Mario. Put them
away. Stick them away.” But if you say to them, “Hey, how about
taking a nickel out of your pocket to build a prison,” or vote in a
prison bond issue, we do not get that. We -re caught in this par-
ticular squeeze. We are caught in a squeeze which you are obvious-
ly well versed in. You have the experience, and I would love to see
the day where we could all say around the nation, “Hey, the law is
the law. If the legislators want to change what the penal law ought
to be, so be it. Go out and amend it. Lei’s try each and every case.”

1 slgfspect that is a paradise that you and I are not going to see in
our life.

Senator Specter. In California, the origin of proposition 13 —no
taxes—they passed two referenda to build prisons. The National
Commission on Criminal Justice Standards and Goals, 1973, ana-
lyzed this problem and said plea bargaining =hould he abolished,
and we give the Nation 5 Yyears to do it.

I refused to plea bargain, and the backlog: % :p, and we got
50 percent more trial court judges and macds . .. =:ogress on it.
But unless the prosecutors refuse to plea bs:, ;. .« public atten-
tion will not be directed at the problem and *b:- - «ources will not

be made available.

Mr. MEROLA. I am glad you are bringing this, u
. Seretor SpecteR. I'did not bring it up. Senator Hawkins brought
it v

S.v.ewr HAwkins. I brought it up.

Mr. MERrOLA. Very recently, I think in September of last year, we
were called into session by a Federal judge in New York City. He
called us in, and he called in the five DA’s and other people, and
he started around the room. He said the prisons are overcro-sed
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and would we agree to do certain things, and so forth and so on,
and I was the lead off hitter, and I told him just exactly how I felt,
that my job was to put people in jail, that the people he wanted to
put out were not misdemeanants. There ate no people who commit
misdemeanors going to jail in New York City. The people who are
going to jail in New York City are violent people who are robbers,
rapers.

What I am saying is he is arguing about getting more prisons.
He has got a bill in. Don’t you have a bill? I don’t see that bill
going anywhere.

Senator SpecTER. Senator D'Amato and I went to Riker’s Island,
and we took a look at the 613 cases which were released, and a
great many of them did not show up. Those who did not show up
were accused of more crimes, and the answer was not to release
those defendants.

Mr. MeroLA. I agree with you.

Senator SpecTER. The answer is to build more prisons.

Mr. MeroLA. | agree with you.

Senator SpecTeR. Senator Hawkins, Senator D’Amato and ! were
on the Senate floor trying to get $G00 billion in the budget last
year, but it is not going to happen until there is sufficient public
indignation to demand it.

Mr. Merovra. | agree with you.

Senator SpectER. The DA's are going to have to work with the
Senators to bring public awareness to what is happening on plea
bargaining when, as Senator Hawkins points out, they move to an-
other jurisdiction and commit the offenses again.

Mr. MeRroLA. I think we are ready, willing and able to do so. I
would suspect, however, that those of us who have had experience
in the legislative branch of government, and I have had some, that
the only way we are going to effectuate that is by reordering our
priorities. In other words, you are not going to get the public to
pass vond issues for prisons. You are going to have to look within
the scope of your existing budgets and say, “Hey, if this is so im-
portant,” whether it be drugs in international trade or otherwise,
you have got to give it the priority. You have got to reorder the
priorities and do these things.

I would say that within the existing framework in New York
City, I think our budget is something like $18 billion. I think the
State budget is another additional $18 billion, but I think the State
budget together with Federal aid is probably something like $36
billion, and I say that the way to go is within the existing budget-
ary structure.

We are not doing this. We are not doing it for the very simple
reason that there are many special interests out there. I suspect
that crime is the No. 1 issue when it comes to election day in No-
vember, but when it comes to the budgetary process in April or
May, you have got stronger special interests and groups who are
able to get a bigger piece of the budgetary pie than DA's or the
public for more prisons, and I say that is the way we have to go.

Senator SpecTER. Mr. Merola, I understand those problems very
well, but I would suggest to you that the people are prepared to
pay for a criminal justice system which works if they understand
the seriousness of the problem, and a good place to start, along
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with the efforts we threc Senators have made on the Senate floor
last year, we backed legislation for prisons, would be for DA’s to
stop plea bargaining, and let the backlogs build up.

Mr. MEroLA. I am ready to do it this afternoon.

Senator Spectir. Wonderfu). That is some progress.

Senator HAwKINS. Great. That is worth the whole morning.

I get a lot of letters also from parents that are absolutely furious
at probation officers who see nothing wrong with having a previ-
ously convicted child molester operate a babysitting service. and
that is what happened in Miami. Now, are there some guidelines
we write for the probation officer?

Mr. MerorA. I think that is absolutely scandalous just at the
outset. With all that is going on, it just does not make any sense.
The kinds of standards that you want for young people aged 2, 8, 4,
or 5, to be educated or grow up and be nurtured under that type of
a setting, I certainly would not want that.

Senator Hawkins. Well, when we talk about regulations and
reform, which we have been talking about here all morning, do vou
agree that enforcement of any regulations and any reforms that we
make are an important component?

Mr. MtRroLA. Absolutely. There is not any question in my mind
that you should start regulating. We only talk about regulations
and monitoring and licensing when we have got a problem. Up
until the problem comes along, we do not look at it that way, and 1
think we have an obligation to do so.

I think that if we had that, we certainly would clean out a lot of
the garbage that is in the particular area. If we clean up these
people, if we get a better type of individual to work in that particu-
lar setting, we are not going to eliminate child abuse.

Senator HAWKINS. In Florida we have only 37 investigators for
3,500 licensed centers. I mean right there, ar.d in these 3,500 cen-
ters, we have 250,000 children, and those are the licensed centers.
So even if they are the best trained and the most dedicated individ-
uals in the world, those 37 investigators cannot do the job.

Mr. MERoLA. You have got to apply a certain amount of re-
sources. We used to say in the business that the budget is a level of
service. You want a level of service. You have got to apply a
budget. The greater the budget for a particular service, the more
services you are going to get, and I would suspect if you have got
that type of a situation, you have got a problem.

Senator HAwkINs. And you will agree prevention is probably the
best thing we do?

Mr. MeroLa. Absolutely. No question about it.

Senator HAwkiNns. Thank you. I have no more questions.

Senator SPECTER. Senator D’Amato asked me if you really can
stop plea bargaining. I really believe you can. In 1960, 1966, 1967,
1968, 1969 through 1974, we stopped piea bargaining in Philadel-
phia. We built up the backlog of hoinicide cases to 500 cases. We
had a 56-trial bench Twenty-live new judges were added through
legislation.

When I started we had 12 criminal courtrooms. On January 3,
1966, when I finished up 8 years later, we had 45 courtrooms, and
we just refused to plea bargain. ‘
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Mr. MeroLA. Well, let me answer you this way. I do not think we
have that same kind of view in New York. Bills to have more
judges added to the court have been defeated in the last couple of
years. We have what is known as speedy trial issues. If we do not
bring a person to trial within a particular period of time, which
y are well aware of, Senator, we get caught in that crossfire. If
we do not bring that person to trial in a short period, they will dis-
miss the case.

Judges would love that. Judges would love numbers. They love
numbers on plea bargaining. The last thing they want to do is try
cases.

Senator SpecTER. But your administrative judge said last year on
the front page of the New York Times that New York City was a
jungle, that it was anarchy, that there was no law enforcement.

Mr. MeroLA. That is right. :

Senator Spectrr. There is no point, Mr. Merola, in arresting and
prosecuting somr:one if the sentence is inadequate.

Mr. ME20oLA. . am not going to argue with you. You are putting
me in a difficult situation where I agree with you, and yet I say to
you that what you are really saying is let the system come to a
halt. Le.’s have « strike. That is what you are really saying. Let’s
have a strike.

Senator SpecTE:. Let the system come to a halt. If they cannot
try the cases for adequate sentences, there is no point in having a
system unless there is an adequate sentence.

Mr. MEeroLA. We are compromising that.

Senator Hawkins. They do it for the garbage, I notice, in New
York City.

Senator SpECTER. Senator D’ Amato.

Senator D’Amaro. That is one of the things that I always feared
as a local administrator, that if the garbage men went out on
strike, we were in deep trouble. Everything else can quit; they can
strike, and things seem to work.

Let me just diverge just for 2 moment. I believe it is a national
tragedy that we have noit demonstrated the kind of leadership to
inculcate people with the fact that there is a necd, a crying need
for more prison space, and I am tired of all of these organizations
that run around and tell people, “Oh, we do not need more costly
prison space. It's not necessary.” They are just not conversant with
the facts.

The facts of the matter are that there are some very dangerous,
incredibly reprehensible vermin that are being loosed on the street,
and I put it just that way, simply because there is inadequate
space. They are being paroled with no other reason than that there
is no space.

Let w2 tell you sei=othing. When our entire criminal justice
syste:n breaks down, whewr ;50 have Federal courts and State
courts that release 21,000 nationwide last year because there is in-
adequate space; when you have a judge in New York who is more
concerned about the rights of the prisoner and who will let 613 ani-
mals loose on the street who are committing more crimes; when
you huve a situation where people do noi feel safe in their homes,
and they should not; and you know this nonsense that crime has
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dropped 7 percent. So what? So what if it drops 7 percent in New
York? It does not mean a thing.

The fact of the matter is it went up 10,000 percent over the last
20 years. So if you drop it 7 percent, statistically it does not mean
anything. We are kidding the people.

Mr. Merora. Well, I think it means something. To the extent
that prisons are filled to capacity, there is some justification for the
position that you are all taking, that if we put more people in jail
who are criminals and who are career criminals that they are not
on the street committing crimes.

Senator D’AmaATo. Mr. District Attorney, I think it is also impor-
tant to note that we are not talking about the white collar crimi-
nal, but people who are predators on society, who beat people, who
rob them, who shoot them, who rape them, who commit the most
incredible acts of violence on other people.

So we do not need the lectures of those who say, “Oh, you do not
need them.” I have gone and toured State penitentiaries. I have
toured the prison cells with Senator Specter. Let me tell you some-
thing. You speak to the wardens there. You ask them, “Could you
put some of these people in less secure facilities?”

They will tell you, “Senator, maybe 1 or 2 percent, but these
people belog here. They are dangerous,” and when you talk to
some of the people who are there, “What are you here for?”’ Well,
murder.

“Did you commit any other crimes?”

“Well, 6 years ago I was convicted of homicide. I took a plea to
manslaughter.”

“Did you . ‘mmit anything else?”

‘“Well, yeah. I shot somebody.”

I mean these are the kinds of people. You do not let them loose
on the street, and the fact of the matter is that the crime rates
have come down as a result of our filling the prisons, but I think
we have to do more.

We have sponsored some legislative initiatives. At least let pri-
vate sector build business and cut the cost by 20 percent, but, you
know, I sent a questionnaire out to all of the residents of the State,
and I have to tell you something. I have gotten back about 400,000,
in which when you point out to people the need to prosecute vio-
lent criminals and to incarcerate them for an indefinite period of
time and not to let them out simply because there is inadequate
space, and you ask them, “Would you pay and vote for a bond issue
or put up the moneys,” they will tell you no. These people are fear-
less. They are outraged citizens. I understand their outrage, but
%hleirdnﬁxme is there, and they say, “Kii: them. Send them to Devil’s
sland.

We have got to ducate in some way to bring this about, but the
same people you say, “Get the vermin oif the street,” are not will-
ing to support (1.2 construction of additional facilities.

I think we have got to do it cheaper, better. We have got to use
the private sector to do it because we can reduce those costs by 25
percent. We lhave to go to the pnbliz and demonstrate to them that
we arc talking about building cells for violent, dangerous people be-
cause there is another group out there saying, “We do not need
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any more cells,” the so-called educators and these various groups,
and I think that is tragic.

Mr. District Attorney, you have done a great job as far as I am
concerned in bringing to light this monstrous problem, and you
could have very easily turned your head, but you did not do it, and
I want to commend you for that.

Second, I want to raise an issue. Yesterday at the city council,
and I was not there, they held a hearing. I am reading from a
newspaper account. It said:

During the testimony, several Council members voiced concerns that political pa-
tronage muy be a factor in the awarding of some city contracts at the various day

care centers. and therefore, so-called “whistle blowers” fear the loss of their jobs
and may be afraid to report the abuses in the system.

In other words, that day center would be closed down; they
would be out on the street. We are talking about good people, and
so they are afraid to do that.

Do you think that is a factor?

Mr. MERroLA. I do not know enough about it, but I have seen that
allegation. There is some indication that the mechanism which has
been devised for the issuance of some of these grants would indi-
cate that certain vocal, political groups would get these particular
grants, as far as that is concerned. That is certainly something that
ought to be looked at, but I think that if you upgrade it and put in
the minimal standards, and so forth and so on, I think that would
cure some of the more basic problems.

Senator D'’AmaTo. Let me ask you one other question. What, if
any, educational qualifications are there or minimum standards, if
there are any, which you are aware of for the public day care cen-
ters in New York City?

Mr. Merora. Well, I alluded to that. My understanding is that
you need an eighth grade education to be a teacher's aide. You
need a high school education or high school equivalency to be a
teacher’s assistant, and to be a teacher, you need a degree in early
childhood education, but all of these standards are far much lower
than the standards that we apply to people whom we employ
within the kindergarten system. So that should be upgraded. There
is no question about that.

Some of the individuals that we alluded to in the testimony, I
think they were aides.

Senator D’AMaTo. Did any of them have high zchool degrees?

Ms. Borko. Many of the requirements secem to be waived, de-
pending upon how the day care center is run.

Mr. MERroLA. Another wrinkle.

Senator D'’AmATo. Do you mean even the eighth grade require-
ment was waived?

Ms. Borko. We have run across teachers who are group teachers
and do not have college educations but because of their 8 years of
experience within the day care system, they were deemed qualified
to run a classroom.

Senator SPECTER. Would you identify yourself for the record,
please?

Ms. Borko. My name is Nancy Borko.

Mr. MeroLA. She is the head of our domestic viclence unit.

Senator Sprcrrr. Thank you.
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Ms. Borko. We do not know any guidelines for waiving these
standards, but they are certainly waived in most of the day care
centers which we have investigated.

Senator D'AmATo. Pursuing the line of questioning that Senator
Specter undertook, were there to have been standards that were
not waived, would not some of the cases that are presently under-
way now, you would not have had some of those people in that
system? Some of those children would not have been molested; is
that the case?

Ms. Borko. That is correct.

Senator D’AmATo. So we had two obvious situations: minimum
standards which were waived, in which some of the people who al-
legedly have committed these acts are now being charged, came
through the loophole; and second, no criminal background check,
which permitted others to come into that system as well.

So as a result of just two areas, I would like to get the National
Association for Child Care Management to comment on whether or
not they really think an eighth grade educational minimum,
whether they should waive that. That would be a nice qu<stion to
ask them, and I would like to get them before the comm:.cee and
ask them whether they think we should waive that, and whether
they think that they should simply not even have a background
check on the person with respect to any criminal activity that may
have been involved.

But had you had that situation, there would have been a number
of children who would not have undergone these terrible situations.

Mr. MEroLA. Why not? Why not? Isn’t the welfare of our chil-
dren entitled to this?

Senator D'AmaArTo. I believe so.

Thank you, Mr. Chairman. Thank you, Mr. District Attorney. Let
me thank your staff and commend them.

Senator SpeCTER. Thank you very much, Mr. Merola. We certain-
ly do commend you for the outstanding job you are doing. We ap-
preciate your being here, and we appreciate your having your as-
sistant district attorneys here today.

On the colloquy that we have had about the broader problems of
the criminal justice system, that is sort of beyond the scope of what
we are talking about today, and we all understand—I certainly
do—the limitations of manpower and the problems which lead you
to the plea bargaining situation. That is a subject really for an-
other day, but ultimately there will have to be leadership, which
those of us in this room, the district attorneys and the U.S. Senate,
will have to bring to bear on the kinds of responses which Senator
D’Amato’s questionnaires have produced.

You cannot send people to Devil’s Island, and vou cannot kill
them. You cannot beat them, but you can incarcerate them. We
are going to have to build 200,000 additional jail cells in this coun-
try to take care of the career criminals, and my instinct is that if
we work at it hard enough, and we are just beginning in the
Senate, and you bave done a great job as a district attorney, that
we can solve this sroblem along the way.

Mr. MERoLA. I want to thank you. [ certainly agree with all of
your sentiments, and I would just like to leave you with one
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thought. It was a 156th century penologist that said that society gets
the criminals it wants.

Senator Srecter. Well said and deserved.

We would like to turn now to a panel consistin;; - “Ron Smith,”
accompanied by his son, “Ernie,” and “Mrs. Joiics,’ and the re-
quest has been made that the faces not be photographed of these
individuals. This is a public hearing obviously, and when someone
appears here, the most that the subcommittee can do, speaking
through its chairman, is to make the request of the media that
photographs not be taken of the faces of the individuals. That re-
qu;st has customarily been honored, and it is being made here
today.

With that request, we would like “Ron Smith,” and that is not
his real name, and his son, “Ernie,”’ to come forth, and “Mrs.
Jones’ to come forward. Again, that is not the real name.

“Mr. Smith,” “Mrs. Smith,” “Ernie Smith,” “Mrs. Jones,” we
welcome you here. Your full statement, Mr. Smith, will be made a
part of the record, as will your full statement, Mrs. Jones, and for
purposes of our proceeding, we would appreciate it if you would
summarize them, leaving the maximum amount for questions and
answers.

STATEMENTS OF A PANEL CONSISTING OF “RON SMITH,” “MRS.
RON SMITH,” “ERNIE SMITH,” AND “MRS. JONES”

Mr. SmiTH. Senators, ladies and gentlemen, good morning. Thank
you for letting me, the father of a 5-year-old boy who has allegedly
been molested in a day care center recently, discuss this horrible
problem with you.

Some weeks ago, when my son’s day care center was being oper-
ated as a summer day camp, I was able to leave work early on a
Friday afternoon. I phoned my wife, who usually drops off and
picks up our son, and told her that I was going to pick him up at
the center.

I picked up my son at the center and as we were walking out to
the parking lot, he hesitated, swallowed and blurted out: “*Dad, Mr.
M. tickled me.” Mr. M. is the alleged molester at the center, a
young male worker.

I asked my son where Mr. M. had tickled him, and he replied:
“All over.”

I asked him: ‘““What do you mean, ‘all over'?, and he replied, rais-
ing his voice: “‘All over, all over.”

I asked my son: “When did he tickle you?”, and my son replied:
“At nap time.”

I knew that something »as wrong, and I did not discuss this with
my son any more because I did not really know how to talk to him
about the subject without alarming him.

My wife and I had not discussed the topic of child sexual abuse
with him before. I drove my son home. When we arrived, I told my
wife privately what my son had said and asked her to talk to him
about it. We were both concerned because our son has never made
up stories or told lies. He occasionally watches out for his 1%-year-
old baby sister, and sometimes siiows her how to play with her
toys, sings w hcr when she is crying, et cetera.
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My wife is a physician, and she occasionally treats 2- or #-year-
old victims of sexual abuse who have venereal diseases. My wife
talked to our son at appropriate times over the weekend.

On Sunday morning, my wife told me that our son had disclosed
to her that Mr. M had been fondling our son’s genital and anal
areas during the 2-hour naptime at the center for several days.

This alarmed me greatly, and at first we were afraid to do any-
thing about it because we knew nothing about the worker who had
allegedly molested my son, except his first nanie. We were afraid to
go to the police because we did not know if their investigation
would further traumatize our son or frighten him.

I was also afraid to tell the day care center director what had
happened because I did not want her to alert this man as he could
possibly disappear, and come back, and retaliate against my son at
a later date. However, ¢ that Sunday evening, I filed a complaint
with the police,

The next day, a Monday morning, a police detective from the
local child abuse division of the local police called me. I told him
what had happened, and I said: “Please alert the day care center,
but please keep my name confidential because I do not know any-
thing about this man, and I know that you do not have his |, 10to-
graph or fingerprints. I do not want him to run away a... ome
back and harm my son later on,” and he said he would do this im-
mediately.

I called the State and local health departments who regulate day
care centers and day camps, and I asked them to please send me
the regulations, and I told them briefly what had happened, and 1
said: “Please keep my name confidential.”

The regulations arrived in the mail, and I was horrified to see
that the only requirement in our State for a day care aide, a teach-
er’s aide, is that h~ or she be over 16, and that is it. When I later
received the regulations for day camps, which many day care cen-
ters become during the summer, I was even more astounded to see
that the day camp regulations cover all kinds of things, such as
numbers of toilets for boys, numbers uof toilets for girls, types of
garbage, how it is to be disposed of, and so on, but not a word about
the number of workers per child, director and worker qualifica-
tions, nothing.

According to the day camp regulations, two teenagers, two mo-
lesters, or even one molester could look after a whole bunch of kids
w.thout any supervision, period.

The second week after this happened, the day care owner still
did nothing. This day care center is a very expensive, and I am told
one of the best day care centers in the area that we live in. It is
part of a chain of day care centers.

At the end of the first week, the day care .oordinator for the
owner of the center calls me and says, “Why didn’t you tell me
about this on Monday morning when you first found out? Why did
you not tell me that right away?”

I told her, “I was afraid to call you because you might inadvert-
ently notify this man, and he might take off and retaliate against
my son at a later date.” I asked her, “Who owns this day care
center? What is the name of the owner?” She replied, “It's a pri-
vate, nonprofit corporatijon.”
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I said, “Do you have a board of directors that I can perhaps talk
with at the next meeting and tell them that parents are very upset
about these kinds of situations?” I was not nasty to her or any-
thing. I said, ‘“This is something that I feel very concerned about as
a father. I do want to talk to your board of directors and bring this
to their attention.”

She put me off, and she said she did not know when the next
board of directors meeting was.

In the middle of the second week, the day care owner still does
not say a word to any of the other parents about this. In the mean-
time, during the first- week my son had been interviewed by a
police detective, social worker, and by a sexual abuse therapist at
the local hospital.

Senator SpecteR. Is Mr. M continuing to work at the day care
center while all of this is going on?

llVIr SmiTH. He was arrested on the third day after I notified the
police.

Senator SPECTER. 'So he was not working beyond the third day
after the arrest? ,

Mr. SmitH. Not as far as I know. He was released on a small
bond, by the way, because he had no prior conviction.

Senator SpeCTER. And how long ago was the arrest made?

Mr. SmitH. I do not want to give you specific dates. I would say
about a month and a half ago. '

Senator SpecTerR. What has happened with the processing of the
case up to this point?

Mr. Smrth. Sir, I cannot talk about the investigation. There is a
grand jury looking into the matter. That is all I can say about that.

Senator SpecTER. Has your son, whom we are calling “Ernie,”
been asked to testify before a grand jury?

Mr. SmiTH. Yes, sir; he has.

During the first week the detective, social worker, and therapist
had talked to my son and they all agreed that he was telling the
truth. My son had given the detective the names of two other boys
who he said had also been tickled by this alleged molester.

During the second week, as the school was still doing nothing
about it, I went to the center parking lot, and I quietly told any
parents that 1 saw, “Look. This is what has happened to my son.
Please talk to your children and ask them if this man ever tickled
them at nap time,” and they said they would do so.

One or two parents said, “Can you really believe a 5-year-old
child? You know, this is a very serious charge you are making.” I
replied, “It is not just me. There are three other professionals, a
detective, a therapist, and a social worker who believes my son.’

Senator SpecTER. Did the school ever make any inquiries among
the parents of other children who were there to find out if Mr. M
had molested the other children? A A

Mr. SmitH. Not as far as I know, sir.

So I told the parents what had happened, and then I started
hearing stori~s from the parents. .

Talk to Mrs. S¢ nd-so. She withdrew her son suddenly from this place about a
year ago. Talk witi, “'rs. So-and-so. She withdrew her son out of here recently.

This man_pusheC my 5-year-old daughter into the swimming pool one time, and
she is afraid of water. She is terrified of him. and 2 months ago I went up to him
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and said, “Why is my daughter afraid of you?” He just sort of shrugged and
backed away without really giving me any answer. .

Senator SPECTER. Mr. M pushed her daughter into a pool?

Mr. SmiTH. Yes, sir; then another one tells me that Mr. M was
used perhaps-as a sort of boogey man by the other staff. If a child
were naughty, they would tell their child, “If you do not behave
yourself, we will have Mr. M talk to you,” and Mr. M would pull
the child’s ears or spank him. I am told he would also put his
finger down the child’s throat, except I do not know exactly what
that means. Neither do the parents, many of whom are very naive.

Senator SpecTer. What is this about putting a finger down a
child’s throat? Did Mr. M do that to some child?

Mtxi1 StMITH That is what the parents told me. Many parents told
me that. ,

Senator SpecTeR. Do you know whether other parents had com-
1I:I}gined to the authorities at the school day care center about Mr.

Mr. SmiTH. Two of the parents said that they had, but their com-
plaints primarily were about physical abuse like spanking the kid
or sticking his finger down the throat.

Senator SPECTER. Are you satisfied with the investigation being
conducted by the police authorities?

Mr. SmrtH. Yes, sir; they are doing a good job within the limita-
tions and funding and authority that they have. The problem is
that there are many holes in the regulations. The police will do so
much. The social workers will do so much, and the health depart-
ment does so much, and there are just too many holes in the regu-
lations for our children to fall through.

So I finally got the social worker to agree that since the school
was_doing nothing, if I got all of the parents together that she
would come and talk to us on one evening.

The local health officer contacted me, and she was very kind to
me. She told me that she ‘was very sorry that this had happened.

I said to her, ““A lot of the parents are upset about this situation,
and we need to do something about it. Can we meet with you or
can we do something?”’

She gave me the names of various local officials and State offi-
cials. I contacted them and got information about some work that
was being done. I called up the staff of your committee. They sent
me the bills that you have presented, and that is how I am here
before you today.

During the third week, the social services and the health officer
tried to get the names and addresses of the parents whose kids had
been at the school during the summer session. After pulling many
teeth, they were able to obtain these names, and a meeting was ar-
ranged during the fourth week at social services. The detective, the
social worker, and the hospital child abuse Department of Educa-
tion director was there, and they told the parents what the warn-
ing signals are, what you should and should not do, if child abuse is
suspected.

hat is when we realized that there were just a horrendous
number of holes. For day camps, no regulations. For day care aides,
they must be over 16, and that is it. There is no fingerprint, no
police check, nothing.
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Senator SPECTER. Mr. Smith, you say you are satisfied with the
investigation and activities of the police department, but you are
not satisfied with what the day care center has done, correct?

Mr. SMmrtH. Yes, sir, this is a large, nonprofit chain. I heard noth-
ing from them except at the end of the first week when I get this
call, why didn’t I alert them right away. At the end of the second
week, I got a letter from their attorney, which is the most expen-
sive law firm in the locality, and the letter is signed by the No. 2
man on the name of the law firm, and there are 29 attorneys listed
in this law firm. .

Senator-SpECTER. Well, do you know what efforts, if any, that day
care school made to determine what complaints had been made
about Mr. M prior to the time that you complained about Mr. M?

Mr. SmrtH. Sir, it appeared to me that they were just covering
the whole thing up. -~ -

[The prepared statement of Mr. Smith follows:]
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PREPARED STATEMENT OF RoN SMITH

Senators, Ladies and Gentlemen--Good morning/afternoon.

Thank you for letting me, the father of A S5~year old boy who has
recently been allegedly sexually abused by a male day care
center/day camp (hereinafter referred to as the Center) worker,
share this unfortunate experience with you along with the fear,
anguish, pain and anger of this discovery and frustration when I
found that there are many institutional constraints and holes in
the regulations of day care/camp centers for our children to fall
through. I also want to share with you the rage and frustration
I felt and still feel during the apparent ensuing cover up by the
Center owner/operator. and when I was told by other parents that
this male worker may be homosexual/pedophile and that he had heen
physically and verbally abusing the children for some of all of
the 2 yesrs that he had been working at this Center. I reltvvery
guilty because I had not paid more attention to the Center
workers and that I was rarely able to pick up my son after work.
My wife, who also works full-time, usually picked up our son from
the Center because she got there before I could. What really
grieves my wife and I was the fact that we had never warned our
son that he could be sexually abused by adults that he would
otherwise respect and trust and into whoae.care we had placed

him.

My son 1is a young American Hepo because although he and all the
other cnildren in the Center were afraid and some were terrified,
of this male worker, my son was the only one who, even though he
had never been warned and.is only 5'yearq old, instinctively knew
that what this male worker was doing was wrong and he was the

only child who told his father about 1it.
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A8 this case 18 now a police matter, please keep the TV cameras
and photographers from identifying me or my family. For purposes
of this teatimony, I will assume the name of "Ron Smith," my
wife's assumed naée 1s "Mimi Smith™ and my son's assumed name 18
"Ernie Smith." We have one other child, our daughter, who is 1 .
1/2 years old. All the names, locations and dates in this
teatimonyAhave been changed or deleted 8o as not to Jeopardize
the current police investigation. The dlleged molester 18 called

"Mp, M."

My son had been going to this Center for over 1 year. During the
summer (July and August) this day care center operates as a day
camp. This well-known and expensive day care/camp center 1s one
of a chain of day care centers located in two States that are
owned and operated by a private non-profit Corporation. This
Corporation (or its affiliate) also owns and operates a business
institute. I estimate that the annual income of this Corporation
is over 32,000,000 and that it pays little if any taxes. It
appears to me that the Officers of this Corporation are probably
being pald substantlial salaries, benefits and tax breaks while
the workers in the day care centers are pald minimal wages. My
wife and I have pald well over $100,.30 in income tax in the last

5 years out of an annual income of under $100,000.

If you check the telephone directory yellow pages in the Wash-
ington, D.C. Metropolitan area, you will find several corpora-
tions that own and operate two or more day care centers. In this
era of working mothers and fathers, there are now big bucks and
corporate chains involved in the day care business. These
corporate day care centers are supposed to be providing a much
needed service to the public, but, because of a lack of effective
regulations ?ome of them do not appear to be really interested in

the safety and}weltare of the children.
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In Zhe State in which I live, many of these day care centers
operate &8 day camps during the summer. Many of the day care

staff who have a college degree in early childhood education and
are qualified as tsachers and who are dedicated professionals, do

not work in the day care center when 1t operates as a day camp
during the summer. The reason for this 1s that in my State, a
day care center 1s required to have a Director and senior ataff
members who muat bé over 21 and must meet certain minimal
standards of education, training and experiencg, depending on'the
number of cpildren.in the aay care center., The State regulations
for a camp (day or residential) worker, however, havé no require-
ments for age, education, training, experience or worker/children
ratio. As the day care owner usually pays minimum or minimal
wage to the wérkera in the summer camp, most of the qualified
staff leave and seek re-employment when the summer camp 18 over

and the day care operation resumes. The feea remalin the same

when the day care center operates as a summer day camp.

In my apn'a day care center, the children range in age from 2 to
6 years old. ?he children were usually in separate classes
according to age. However, during July and August of 1984, when
the day care center was operating as a day camp, there were only
about 30 children who were combined in one class under the care
of the alleged molester, Mr. M., and one or two female workers,
and a Director who does not appear to have been there for the

whole time.

I understand that from September, 1983 to June, 1984, the alleged
molester, Mr. M., was an alde in the 3 year old class. The only
State requirement for day care center aides is that they be over

16 years old snd that they work directly under a senior staff

. member. The regulations for day camps, however, are completely

. . LN
different. They govern only such 'items as numbers of toilets for
, !
boys, numbers of tollets for girls, types of garbage and how it

is to be removed; etc. Under the current State regulations it is
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possible for a moleater to operate a day camp without supervi-
sion. I understand that during the month of July, 1984, Mr. M.
was often the only worker in the center when it opened at 7:00

a.m. until the other worker(s) arrived.

Some weeks ago, when my son's day care center was being operated
as a summer day caﬁp, I was able to leave work early on a Friday
aftefnoon. I phoned my wife who usually picks up our son and
tcld her that I was going to plck him up at the Center. When I
picked up my son at the Center and as we were walking to the
parking lot, he hesitated, swallowed and blurted out: "Dad,.Hr.
M. tickled me." Mr. M. 18 the alleged molester at the Center. I
asked him where Mr. M. had tickled him, and he replied: "All
over." I asked him: "What do you mean, all over?" and he saiq,
raising his voice: "All over, all over." I asked my son: "When

d1d he tickle you?" and my son said: "At nap time."

I did not discuss this any more with my son as I did not know how
to talk to him about this éubJect without alarming him. My wife
and I had not discussed the toplc of child sexual abuse with him

before.

I drove my son home. When we arrived, I told my wife privately
what our son had said and asked her to talk to him about 1t. We
were both concerned because our son hias never made up stories or
told 1ies. He watches out for his 1 1/2 year old baby sister and
sometimes shows her how to play with her toys, aings to her when
she 18 crying, etc. My wife is a physiclen qnd she occasionally
treats 2 or 3 year old victims of sexual abuse who have venereal
diseasea. My wife talked to oﬁr 5oh at appropriate times over
the weekend. On Sunday.morning my wife told me that our son had
disclosed that Mr. M. had been fondling our son's genital and
anal area during the 2 hour nap time in the Center for several

days.
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We were initially afrald to call the police because we did not
know 1f their 1nvest1gat10n would further traumatize our son or
if this could bring about retaliation against our son because we
knew nothing about Mr. M. I contacted the local police and filed

a complaint against Mr. M., with a request that my name be kept
confidential.

On Monday morning, I received a phone call from a police detec-
tive from the Child Abuse Division. I told him what my son had
told me and my wife. I told this detective that my son was at
home and would b# kept at home until this matter was cleared up,
but that Mr. M. waa prohably at the Centerwith the other chil-
dren. I told thls detective that I wanted my name to be kept

confidential because I was afraid of reprisal against my son from
Mr. M. or others.:

I asked the Detective to piease alert the Center about the
potential danger to the other children from Mr. M.,'and he saild
he would do so immedlately. I also phoned the Local and State
Health Department Day Care Licensing Divisions, mentioned this
incident and askea that the regulations be mailed to me. On
Monday afternoon, a child abuse speclallst from the Social
Services Department phoned me and then came to our home in the
evening. This Soclal Worker first interviewed my wife, son and
me together and then interviewed my son alone. When she )
finished, she told us that she felt that our son was telling the
truth about the alleged abuse.

On Tuesday, my wife, son and I were interviewed together by
another police detective from the Child Abuse Division, who had
been assigned to this case. At this time, my son gave us the
names of two other children who, he said, had alsd been "tickled"
by Mr. M. After talking to our son alone, the Detective told us
that he felt that our son was telling the truth. The Detective
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also said that at this age, children do not usually tell lies
about such things. The Detective then phoned the Sexual Assault

Center in the local hospital and made an appointment for us.

On Thursday, we went to the Sexual Assault Center and were
interviewed together by a Therapist. The Therapist then inter-
viewed my son alone. The Therapist told me that she felt that my
son was telling the truth about the alleged abuse. No, physical
exﬁmination was done at this time because my wife, who 18 a
physiclian, had already made a preliminary visual examination
during the previous weekend. On Thursday, my wife told me that
the Social Worker had phoned and told her that the Detective had

arrested ﬁr. M. on a charge of child sexual abuse.

The State Health Department Day Care regulations arrived in the
mail and I was shocked to See that there was no requirement for a
pre-employment police check of day care workers, just as there 1s

for taxi-cab drivers, bank workers, etc.

On Friday, I phoned the Local Health Department Director, Dr.__.
She expressed great concern for my son and her sorrow about the
alleged abuse. She told me that this Center was one of the best
run in the area and that she was shocked when she found out about
this alleged incident. I told Dr.__ I would like to §uggeat
improvements to the day care regulations to prevent the children
from being abused by the staff. I suggested that as a first
step, a police check should be made mandator& for all p;eaent and
future day care employees, Just as it was for cab drivers. Dr.
__ sald that she would also try to work on this problem and gave

me the phone numbers of several local and state officials and

legislators who could help reform the day care regulations. I

called many of these persons and found that state leglslation was
being prepared to prevent child abuse 1n day care centers. I

advised Dr. __ dbout this draft legislation. Dr. __ thanked me
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and said that if the draft legislation was appropriate she would
reqdeat that the Secretary of the State Health Department
co-sponsor this legislation in order to give it a hetter chance.
of being passed in the State Legislation, On Friday, I phoned
the Detective and he said that he had arrested Mr. M on Wednes-
day. He sald that Mr. M had been released on a small bond and

that Mr. M had no prior record.

On Priday, the Day Care Coordinator for the Corporation that
owned the Center, phoned me and demanded to know why I had not
told her about this alleged incident on Monday. The Coordinator
told me that she only found out about this alleged incident after
Mr. M had been arrested 2 days ago. I told her that a police
detective must have called the Center on Monday, to alert the
Director about the potential danger to the children from Mr. M.
per my request. (I later called the first police detective I
talked to and he said that he did, in fact, call the Center
immediately after talking to me on Monday.) I told the Coor-
dinator that I did not call the Center myself on Monday, because
I feared that Mr. M might get wind of my complaint, disappear and
retaliate against’ my son at a later date. I asked the Coor-
dinator for the name of the owner of the Center. She told me
that the Center was owned and operated by a non-profit corpora-
tion. I asked her if I could ¢alk to the board of directors of
this Corporation at their next meeting and urge them to scru-
tinize all the present and future day care staff to ensure the
safety of the children who range in age from 2 to 6 years. She
put me off by saying that she did not know when the next meeting
would be. She.did not apologize to me for this alleged incident
or express any concern for the welfare of my son. She did not
express any concern for the possibility that Mr. M. may have

sexually abused other children at the Center.

During the second week, I called the offices of the United States

Senators from my State and my Congressperson and asked their
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staff if anything was being done to protect the safety of very
young children in day care centers. I was told about the
legislation that had been introduced and asked that copies of S
521, S 1924 and HR 5486 be malled to me. I spoke to a staff
member of this subcommittee and offered to provide testimony 1if
it would be helpful in this regard. This is why I am here before

you today.

During the first week, my son stayed at home with the lady who
takes care of our 1 1/2 year old daughter. However, he missed his
friends in the Center and repeatedly asked to be with them. When
I spoke to the Coordinator on Friday, at the end of the first
week, she assured me that Mr. M was not going to be at the Center
any more and that the Center S