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USING THE GUIDJE

The gquide is written so that it can be read aloud, but we believe you
will want to make changes and provide your own examples. You should adapt
the material to your personal needs and the needs of your audience.

You a.e equipped with the Presenters' Guide, which contains a script
and suggestions for the conduct of the session. In the back you will find

the following: 1) a list of the legal cases cited in the text, 2) handouts

and 3) masters of numbered transparencies that have been designed to give

visual emphasis to the main points of your presentation.

PRIOR TO THE WORKSHOP

1. Review guide -- the script, transparency masters, and handout materials --
prior to the workshop.

2. Prepare copies of handout materials for each participant.

3. Prepare transparencies from the "masters." These are esp-cially appleai

4, Arrange for meeting room facilities: Idealiy, the facilities wiil offer
places for participants to write as well as areas for breaking up inte
small groups.

5. Arrange to have an overhead projector, screen, three-prong adapter and
extension cord at the meeting room. Insure that the room is equipped with
a chalkboard or flipchart visible to all participants.

6. Arrange for coffee or other refreshments, ~ desirable.
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1.0 INTRODUCTION
On November 16, 1982, an Oregon federal district judge issued a ruling that
may ultimately force an Oregon school district to pay a total of $85,000 in

court costs and damages [Anderson v. Central Point School District 554 F. Supp.

600 (1982)]. The damages and costs assessed against the district were a direct
result of the superintendent's violation of a teacher's First Amendment right to
freedom of speech. The plaintiff argued that a teacher-coach had violated a
policy, established by the superintendent, which regulated school employees'
communication with the school board. Instead of following the policy and fun-
neling his communicatior through the superintendent's office, the teacher wrote
directly to individual members of the school board criticizing their athletics
policy. As a consequence, the superintendent revoked the teacher's coaching
responsibilities, thus setting the stage for the teacher's suit against the
district for violating his First Amendment rights.

1.1 This workshop is intended to help ycu prevent the occurrence of such

suits in your districts.

Transparency #1

OBJECTIVES OF WORKSHOP
To explore and define

(1) Freedom of speech
and
(2) Acedemic freedom

My objectives are twofold. First, I hope to acquaint you with the legal limits
on a public school teacher's First Amendment right, as a ¢ izen, to speak out
freely ca matters of public concern. In addition, I will have a few words to
say about the school board's legal rights to place limits upon a public school

teacher's autonomy in the classroom, or, as some courts have expressed it, upon



a teacher's "academic freedom,"

1.2 As you know, these rights are embedaed in the First Amendment to the

U.S. Constitution which reads as follows.

Transparency #2
AMENDMENT I

Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the
Government for a redress of grievances.

The philosophy behind this amendment reflects some of the fundamental atti-
tudes toward government of those who led the American Revolution. They strongly
believed that gaining freedom from the tyranny of the British government was not
erough. They needed to prevent a new tyranny from developing in the nascent
American government. The Bill of Rights, which includes the first ten amend-
ments to the Constitution,established for all future generations of Americans
the right to be free from certain forms of governmental intrusions.

For most of our nation's history the First Amendment did not apply to state
governments or subunits of the state governments, such as schocl boards.

Note the phrase, “Congress shall make no law ...." The implication, supported by
the Supreme Court until quite recently, was that the First Amendment (and,
indeed, the entire Bill of Rights) applied only to actions by the federal govern-
ment, not to those of state governments. Therefore, the original interpretation
of First Amendment protection would not have included the right of a public
school teacher to speak freely over the objections of the school board. Over

the last half century, however, the Supreme Court has gradually broadened its
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interpretation of the First Amendment so that now both federal and state actions
can be challenged by individuals as violations of their First Amendment rights.

This means that the actions of school boards and school administrators now
fall within the scope of the First Amendment. School board members and school
administrators may not curtail a teacher's freedom of speech without risking a
court suit. Over the last 15 years, awards granted by state and federal courts
for damages incurred by school boards and administrators testify to the risks of
being unaware of a teacher's First Amendment rights.

So we must now ask the question, Just what is meant by the concept of
freedom of speech for public school teachers? Sucely it doesn't mean that
teachers may speak out anywhere, at any time, on any topic they choose to. Or
does it? To help you to think more concretely about this question I have pre-
pared a handout portraying the types of situations that are most likely to

arise in the context of public school teaching.

1.3 Activity: Case Study

Participants may find this exercise somewhat intimidating at
first. Remind them that you do not expect them to know the law in
this area. The purpose of the exercise is to get them to think
about the issues and to create greater interest by having them
compare their ideas with wnat you have to say during the workshop.

Instruct participants to form small groups of 5 to 7 people.
Ask participants to read the hypothetical case study and then
confer on the potential violations of the teachers' right to
freedom of speech and academic freedom under the First Amendment.
Each group should appoint & spokesperson to represent the group.
Allow participants 20-30 minutes to complete the exercise. Then
summarize each group's analysis on sepa.ate pieces of newsprint
attached to the wall.




1.4 Freedom of Speech

Now that we have pooled our knowledge and posted the results for all to see,
let's begin our review of what the courts have had to say about a public school
teacher's right to freedom of speech. Throughout the workshop we shall be
returning to th's hypothetical case study to gain furcher understanding of the
situation.

As I noted at the outset, this workshop will cover two major types of teacher
rights protected under the Freedom of Speech clause of the First /mendment: (1)
A teacher's right, as a citizen, to freedom of speech. (2) Right of teachers to
a degree of autonomy in the classroom ("academic freedom"). The first topic
wily receive more detailed attention because it has been more frequently .iti-
gated. As a result the U.S. Supreme Coyrt has provided some clear standards
regarding freedom of speech. The second topic, academic freedom, has been liti-
gated less frequently and has never been addressed by the U.S. Supreme Court.
Hgnce no national legal standards have been established for determining a public
school teacher's right to academic freedom. Nonetheless, the topic is an
important one, and lower court rulirgs have provided standards that are rela-
tively consistent, I wiil present in Jdetail one such standard
as a means of providing some _uildelines to school administrators regarding
First Amendment protection a te~ 2r's classroom behavior.

2.0 PRELIMINARY CONSIDERATIONS

In considering whether a citizen's rights to freedom of speech have been
violated by some state action, a court must first answer two fundamental prelim-

inary questions.
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Transparency #3
THRESHOLD QUESTIONS

1. Does the incident in question invoulve "speech" and not merely
"conduct"?
2. Even if the action is "speech," is it so outrageous as to be

unprotected by the First Amendment?

2.1 The first question is whether the incident under investigation really
amounts to “speech" as that concept is defined under the First Amendment. The
second i< whether that speech is sc extreme or outrageous that it fa]is outside
the protection of the First Amendment.

Regarding the .first question -- What amounts to speech under the First
Amendment? -- courts have consistently ruled that verbal expression, either
written or oral, constitutes "speech," and is, therefore, protected by the
First Amendment unless it is outrageous.

But what about other types of expression not involving the use of words? In
another landmark case regarding the First Amendment rights of students, the U.S.
Supreme Court ruled that the wearing of black armbands by high school students
to protest the Vietnam War corstituted “speech" under the First Amendment

[Tinker v. Des Moines Independent School District 3v3 U.S. 503 (1969)]. The

rationale for this decision was that, while no words were employed, the armbhand
constituted a 3ymbol with a meaning that could clearly be verbalized. Thus, if
a case can be made for the symbolic nature of a nonverbal expression, then such
expression is protected by the First Amendment. Some kinds of conduct, however,

have been vi-wed as having no symbolic content whatsoever regardless of how sym-

bolic that conduct was to the individual responsible for it. For example,
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courts have ruled that the length o. a student's hair may not be accorded First
Amendment protection - even though we are all aware hw “symbolic" to the student
his or her personal grooming style may be!

There are "gray areas," however, where it is not patently obvious to courts
whether the conduct in question is or is not "speech" under the First Amendment.
A receni federal appellate court examined one such problem when it considercd a
teacher's refusal to comply with a school district's dress code. [East Hartford

Educa:ion Association v. Board of Education 562 F2d 838 (1977]]. The teacher

refused to comply with a rule requiring teachers of academic subjects to wear
ties. He viewed h.s noncompliance as an expression of his indiyiduality and his
refusal io de tamed by "the system." The crux of the debate among che judges
who heard the case was whetier this refusal, while obviously symbolic to the

teacher, constituted “speech" as far as the First Amendment was concerned. In a

very close decisior, the court decided against the teacher and provided this

rationale:

- - - e e ==

As a c¢eneral - , then, if a teacher's conduct is not clearly verbal, at

least in ter.s of the symbolic message it represents, sanctions taken by the

13
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district against that teacher's conduct are unlikely to be held to violate that
teacher's right to "free speech" under the First Amendment.
Refer to Handout #1. Ask ,articipants to consider which of

the bases for the dismissal of Fred Freethinker would be considered

outside the protection of the First Amendment. Note tnat while

refusal to comply with the dress code would, following East Hartford,

likely be viewed as conduct, not speech, the “obscene gesture,” with

its specific meaning, would likely be seen as speech.

2.2 The second threshold question to be considered is whether the speech 1n
question is so outrageous as to be outside the protection of the First
Amendment. Over the last ha(f century the Supreme Court has identified four

types of speech that fall into this cateyory:

'4

Tran~parency #4
TYPES OF SPEECH UNPROTECTED
BY THE FIRST AMENDMENT
1. Obscenity
2. Defamation

3. Incitement to Violence

4, Threat to National Security

The problem for the courts was to determine what is meant Ly each of these
types of "outracaous" speeck. The Supreme Court has rashioned a "standard" or
definition for each type. Since some of these stindards are rather complex, I

will pass out a handout that presents the < .:t standards.

It should be noted, however, that these definitions are not carved in stone.

Rather, they are constantly being reshaped as different situations are brought

14
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before the Court and different justices are appuinted to serve on the Court.
This has been especially true of the definition of "obscenity," a singularly
controversial concept. No doubt that particular definition will go through
several more transformations.

As you can see, all of these terms are quite narrowly defined so that only
rather extreme kinds of expressio~. would be disqualified from First Amendment
protection. This is in keeping with the high value that is placed upon the
right of citizens in this country to express themselves freely without
harassment from the state.

If the conduct under examination qualifies as speech and does not fall into
cne of the four catéﬁories of exception then it is considered speech protected
by the First Amendment. The question now arises, may citizens be allowed to
express themselves wherever and however they please, without interference by the
government, as lony as they are not being obscene, defaming someone, inciting
violence, or presenting a threat to national security? The answer, of course, is
no. The government may still regulate the time, place and manner of the
expression. It simply may not, aside from the above-mentioned exceptions, regu-
late its content.

For example, while a citizen may stand at the local courthouse and read sec-
tions of the Biblz or the Koran to all whc pass by, he or she may not block the
entrance to the c:urthouse in the process. You may recall the old one-1liner,
“Your right to swing your fist ends where my jaw begins." It is this fundamen-
tal notion that guides courts when they assess a citizen's right, under the
First Amendment, to freedom of expression. Thus, a citizen may speak wit hout

censorship but not necessarily without regulation of time, place and manner of

the speech.
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3.0 TEACHERS RIGHTS TO SPEAK AS CITIZENS

Since public employees are in the anomalous position of being both private
citizens and representatives of government, their right to speak freely is sub-
ject to even closer scrutiny by the courts. Public.employees have the contrac-
tual duty to serve the public. In order to serve the public they must behave in
a manner that will not impede the efficiency or effectiveness of the particular
agency that employs them.

3.1 The U.S. Supreme Court, mindful of this dual role played by public
employees, has devised what has come tc be called a "balancing test." This test
helps determine the latitude public employees may be given as citizens under the

First Amendment to speak out on subjects that concern them.

Transparency #5
THE “BALANCING TEST"

Right of Individual Interest of the State
to Freedom of Speech in Performing Public Service

Under this test, it an individual complains that his or her right to free
speech has been violated by a school board, the Court will balance the interest
of the individual in the right to free speech against the interest of the schoo!
board in providing educational services. One state legislature has established

the following bases for the dismissal of permanent teachers:
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Transparency #6

(a) Inefficiency;

(b) Immorality;

(c) Insubordination;

(d) Neglect of duty;

(e) Physical or mental incapacity;

(f) Conviction of a felony or of a crime involving
moral turpitude;

(g) Inadequate performance;

(h) Failure to comply with such reasonable requirements
as the board may prescribe to show normal improvement
and evidence of professional training and growth; or

(i) Any cause which constitutes grounds for the revocation
of such permanent teacher's teaching certificate.

Legislatures, however, seldom define what these bases for dismissal mean in
concrete terms. Instead, local bocrds must establish policies that give speci-
fic meaning to the general guidelines, giving them a fair degree of latitude in
determining the criteria upon which to base dismissal decisions. Presumably
these criteria are established with the "public interest" in mind.

In a situation where a dismissed teacher claims the dismissal violated his
or her First Amendment rights, the court must determine the answer to the
following question: Does the nature of the "public interest” being served by
the dismissal outweigh the right of the teacher to express himself or hersel f in
the particular manner that precipitated the dismissal? The legal answer to this
question can only be determined by the application of the “balancing test."

In the case of Pickering v. Board of Education, the U.S. Supreme Court

described the problem this way.
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Transparency #7

“The problem, in any case, is to arrive at a balance
between the interests of the teacher, as a citizen, in commenting
upon matters of public concern and the interest of the State, as
an employer, in promoting the efficiency of the public services
it performs through its employees." [Pickering v. Board of Educ.
391 U.S. 593, 567 (1978)]

In the context of public education, the State is usually represented by the
local school board. Under the balancing test, it must be determined whether a
contested school board action promotes an efficient and effective educational
system and, if so, whether that interest outweighs the right of a teacher, as a
citizen, to “comment upon matters of public concern.”

So far the discussion has been relatively abstract. Let's make things a bit
more concrete by presenting some situations, based on cases decided by the U.S.
Supreme Court, that illustrate the use of the balancing test.

The first situation involves a teacher who wrote a letter to the editor cri-
ticizing a schecol board's use of school funds and the manner in which tﬁe board
represented that use to the taxpayers. Take a few minutes to read through this

handout describing the situation.

Pickering ultimately appealed his case to the U.S. Supreme Court and won a
judgment that the dismissal violated his First Amendment rights to free speech.
Let's look closely at the reasoning that supported this decision.

In analyzing the situation represented in the handout, the U.S. Supreme
Court first raised some critical questions about the content of Pickering's

letter. The schocl board alleged in its brief before the court that Pickering's

18
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letter was so inaccurate and so malicious in its intent that it constituted

defamation of the school board.

Transparency #8

TYPES OF SPEECH UNPROTECTED
BY THE FIRST AMENDMENT

1. Obscenity
2. Defamation
3. Incitement to Violence

4, Threat to National Security

If the board had been able to convince the court that this was true, then
the court would not have proceeded to an application of the balancing test. As
discussed earlier, it would have ruled that the dismissal was not a violation of
Pickering's First Amendment rights since his letter included speech so outra-
geous or so extreme as to be unprotected by the First Amendment. However, the
U.S. Supreme Court determined that the letter, while containing certain inac-
curacies, did not qualify as “defamation" under the legal definition.

By declaring Pickering's letter within the zone of protected speech, the

court was now ready to apply the “"balancing test." Prior to the Pickering case,
the court had generally placed a great deal of weight on the interests of the
state when faced with criticism by its own employees. Its reasoning had been
that public employees were obligated, in their role as public servants, to con-
sider themselves as less than full citizens when it came to matters pertaining
to their employment. That is, their rights to speak freely on matters related

to their work, even on issues of general public concern, were by definition out-
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weighed by the interest of their employer to maintain the "efficiency of the
public services....” This position reflected the notion that any type of criti-
cism was, in and of itself, disruptive of the desired efficiency.

3.3 Pickering's case gave the U.S. Supreme Court an opportunity to change
that notion. The Court now determined that only under certain conditions could
a public employer dismiss an employee on grounds that his or her speech was
disruptive of the efficiency of the werkplace. Those conditions are summari zed

as follows:

Transparency #9
Does the teacher's speech affect

1. maintenance of discipline by his/her immediate
superiors?

2. harmony among co-workers?

3. proper performance in the classroom?

4, operation of the school generally?

The first element is based on the theory that part of the proper func-
tioning of an organization depends upon the personal loyalty of workers to their
immediate supervisors and upon the confidence that supervisors place in those
they supervise. In Pickering's case, it was ruled that his critical comments
were directed at the school board and the district superintendent but not at the
school principal. Therefore, Pickering's letter "passed" the first element of
the test.

The second element is based upon the theory that harmonious working rela-
tionships are essential to the efficient and effective operation of an organiza-
tion. Tk~ board had charged that the publication of the letter fomented

controversy and conflict "among the Board, teachers and residents of the
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district." However, the record revealed no such disruption among teachers or
residents. In fact the court noted that the letter was greeted “"with massive
apathy and total disbelief." Thus, u.der the second element, there was no basis
for finding that Pickering's letter disrupted the harmony of the working rela-
tionships with his colleagues.

Finally, the court considered whether the publication of the letter inter-
fered with Pickering's proper performance in the classroom or with the regular
operation of the schools generaily. Again, given ine general aoathy with which
the public greeted the letter, there was no basis for asserting that any such
interference had taken place.

If the court had been convinced that any one of the three elements had been
established - an effect on maintenance of discipline by the teacher's immediate
supervisor, disruption of harmony among his coworkers, or interference with his
proper performance in the classroom or with the operation of the school
generally - then it might have determined that the interest of the state in
condemning the publication of the letter outweighed the right of the teacher to
express himself on an issue of public concern.

3.4 While the so-called "Pickering test" provides the core criteria by
which to determine whether or not a teacher's expression is protected by the

First Amendment, there are two related considerations that require some atten-

tion.

Transparency #10

1. What are "issues of public cuncern?"
2. What can be done in the case of a teacher who engages
in both "protected" and "unprotected" expression?

21
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The first consideration concerns the content of the "speech." According to
the balancing test outlined :n Pickering, the speech is protected by the First
Amendment only if it focuses upon '"matters of public concern." Another U.S.
Supreme Court decision attempted to clarify this ccncept in a case involving an

assistant district attorney. [Connick v. Myers 103 S. Ct. 1684 (1983)]

Sheila Myers, angered by a proposal to transfer her from her position as
assistant district attorney to a different section of the Louisiana Attorney
General's office, corducted a survey of her coworkers concerning their views on
the office transfer policy. She also asked questions on related issues, such as
office morale, the need for a grievance committee, the level of confidence in
supervisors and whether employees felt pressured to work in political campaigns.
The court ruled that the survey, while it amounted to “speech" under the First
Amendment, was only minimally about "matters of public concern." Ercept for the
question regarding pressures to work in public campaigns, the survey contained
questions that pertained exclusively to work related matters. Thase matters,
the court said, are of concern only to office workers, not to the public at
large.

Since the survey was only marginally about "matters of public concern," the
court added a fourth element to those provided in Pizkering, one that cun-
siderably weakened the rights of the individual and strengthened the interests
of the state in the balancing test. The court ruled that in such a situatiun
the First Amendment doesn't require that a public employer "tolerate action

which he reasonably believed would disrupt the office, undermine his authority,

and destroy close working relationships." (Connick, p. 1694) Thus, it appears
that the weight accorded to the rights of the individual public employee to

“spzak out on matters of public concern® is considerably reduced when the speech

22
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is merely a grievance regarding the manner in which employees are treated.

Let us review the discussion so far.

This handout outlines the key criteria that we have discussed so far. We
have used the initial handout regarding Fred Freethinker for the application of
criteria 1 and 2. Now let us take a look at how we might apply the Pickering
test (#3) to the situation in the first handout.

Pause and ask if anyone has questions about the content of the handout.

Encourage discussion of the application of the "Pickerin
test" to Fred Freethinker's conduct. Note that the only behavior under
consideration is likely to be the letter, since the use of an "obscene
gesture" to illustrate symbolism is not likely to be seen as a "matter
of public concern." The content of the letter, however, is likely to
be viewed as such, since the curriculum of a school system goes to
the heart of the educational enterprise.

Assume for the sake of the analysis that a court would rule the
content of the letter to be "of public concern." Now turn to the
remaining elements of the Pickering test.

1. Did the letter's publication affect the maintenance of discipline
by Fred's immediate supervisor?

The response is likely to be "no," since the only person criticized,
Dr. Wright, is not Fred's immediate supervisor. In Pickering, the
court made the distinction between the building administrator, with
whom Pickering bad daily contact, and the administrators from the
central office, whom he encountered infrequently.

2. Did the letter's publication affect the harmony of Fred's
working relationships?

There is no evidence of this. 0Only one co-worker even noticed the
letter, and he responded vaguely but positively.

3. Did the letter's publication affect Fred's oerfc:.iance in the
ciassroom or the operation of the school generally?

Again there is no evidence of this. Wright said that the operation
of the central office was disrupted, but such disruption is not the sort
that a court wouid see as affecting the education of the children,
which is the critical consideration from a public policy perspective.

23
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Therefore, on balance, considering all the elements of potential
disruption resulting from the letter's publication, it is likely that

such disruption is minimal and that, therefore, the right of Fred to

puclish that letter outweighs the school's interest in preventing its

publication.
Accordingly the dismissal of Fred, based on rublication of the
letter, is 1.%ely to be found in violation of his; First Amendment

riaht to freedom of expression.

Based on the analysis so far, evaluators may wonder whether they now lack
the authority to discipline a teacher who has engaged in “"speech" protected by
the First Amendment, regardless of what other so.*s of unprofessional behavior
that teacher might have engaged in. Cecnsider the following situation, also

based upon a U.S. Supreme Court decision. [Mt. Health City School District

Bd. of Ed. v. Doyle 429 U.S. 274 (1976)]

By applying the standard developed in the Pickering case to Doyle's
situation, we could easily conclude that Doyle's First Amendment rights had been
violated. The sending of the memo to the radio station is analogous to a letter
to the editor. Indeed, the district court and the Sixth Circuit Court of
Appeals, concluding that the memo incident had played a "substantial part" in
the nonrenewal of Doyle's contract and that none of the mitigating factors iden-
tified in Pickering were present, found Doyle's nonrengwal to be a violation of
his First Amendment right to freedom of expression. The Mt. Healthy School
District was ordered to reinstate Doyle with back pay, pending an appeal to the
U.S. Supreme Court.

The Supreme Court adopted a more critical stance on the matter. It reaconed
that the lower court rulings placed school boards in the untenable position of

being unable to discharge a teacher who had engaged in conduct justifying
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dismissal simply because that teacher nad also engaged in conduct protected by
the First Amendment. A rigid application of the Pickering standard would, the
court noted, "require reinstatement in cases where a dramatic and perhaps abra-
sive incident is inevitably on the minds cf those responsible for the decision
to rehire, and does indeed play a part in that decision - even if the same deci-
sion would have been reached had the incident not occured" (Mt. Healthy, p.
285).

To prevent such rulings in the future, as [ mentioned earlier, the court
added one more element to the standard it had developed in Pickering. Please
read item number 4 in the handout I Tast distributed to refresh your memory.

This element means that even though a teacher's speech may play a substan-
tial role in subsequent disciplinary measures, a court may still ru 2 that
imposing a sanction against the teacher is not a violation of that teacher's
First Amendment right to freedom of expression. The burden is on the School
board, however, to convince the court that it would have disciplined the teacher
in the same manner regardless of that teacher's speech activity. In the case of
Doyle, the court ruled that his dismissal was justified based or his
"unprofessional” behavior.

Now ask whether, in the case of Fred Freethinker, the board

could show that there were enough factors, aside from the writing

of the letter, to merit Fred's dismissal. The only possibilities

are (1) his refusal to comply with the dress code and (2) his use

of the "obscene gesture." Note that the first has already been

analyzed as not constituting "speech" and therefore not protected

by the First Amendment. So it stands as a possible basis for

dismissal, but, by itself, may not be sufficient to merit dismissal.

The other potential basis, Fred's use of an "obscene gesture”

as a pedagogical device may be protected under the First Amendment.

So far, then, we see that Fred's dismissal is unlikely to be upheld. The

substantial factor for dismissing him, the writing of the letter, we have
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concluded is likely to be protected by the First Amendment. The Mt. Healthy
standard (Item 4 in handout #5) requires the board to convince the court "by a
preponderance of the evidence" that it would have dismissed Fred anyway based on
other factors. We have suggested that one of the factors, Fred's refusal to
comply with the dress code, is not by itself a strong enough basis for
dismissal. We must no turn to the other factor, Fred's use of an "obsceie
gesture" as a pedagogical device to illustrate symbolism, and ask whether this
behavior is protected by the First Amendment. That is, we must ask whether this
conduct is considered part of Fred's right, as a teacher, to “"academic freedom."

4.0 “ACADEMIC FREEDOM"

“Academic freedom® is net a precisely defined term, either in common usage
or in court rulings. From a legal perspective, public school teachers possess
no clear-cut constitutional right to academic freedom. The U.S. Supreme Court
has not directly ruled on this issue and is probably reluctant to do so. This
is because courts traditionally have deferred to school boards the right under
state law to set the curriculum. Thus, if a teacher is dismissed or otherwise
disciplined for not adhering to school board directives regarding curriculum,
courts, more often than not, have supported the board's decision. Indeed, the
U.S. Supreme Court, in a case involving the constitutionality of a board's remo-
val of books from the school library, took great pains to distinguish that

action from the board's responsibility to set currictlum. [Board of Educ. of

Island Trees Union Free Schoo! District v. Pico 102 5.Ct. 2799 (1982)] Qunting

from the brief prepared by the school board, the court stated:
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We are in full agreement with petitioners that boards must

be permitted "to establish and apply their curriculum in such a

way as to transmit community values" and that “"there is legitimate

and substantial community interest in promoting respect for

at hority and traditional values be they socia., moral, or political"

(Pico p. 2806).

4.1 Nevertheless, some lower courts have overturned diswissals of teachers
on grounds that the dismissal violated their right te "academic freedom.” I
will briefly discuss the standards that some of these courts have applied
because they suggest that, at the very least, boards should exercise caution in
disciplining teachers based on the contert of their teaching. It is assumed at
the outset that the teacher has been gi en fair warning regarding any prohibited
subjects of classroom discussion, either in the form of clearly specified poli-
cies or a specific directive to cease the teaching of a particular subject.
Without such warning, subsequent disciplinary action against the teacher, based
v the content of what he or she is teaching, might be considered an additional
violatior of that teacher's right to notice under the due process clause of the
Fourteenth Amendment. Discussion of the procedural aspect of academic freedom
is beyond the scope of this workshap. However, the necessity of providing the
teacher with notice of pronibited classroom topics cannot be overstated. A
fundamental precept of American law is that individuals cannot be punished for

violating rules of which they have not been informed.

Turning to the substantive aspect of academic freedom, courts note first

that such freedom has not been specified in the First Amendment. Nevertheless,
they reason that it is implicit in the concept of freedom of speech. The
supreme Court put it this way:
OQur nation is deeply committed tu safeguarding academic
freedom, which is of transcendant value to all of us and

not merely to the teachers concerned. That freecom is
therefore a special concern of the First Amendment, which
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does not tolerate 1:'s that cast a pall of orthodoxy over
the classroom.... The classroom is peculiarly the
"marketplace of ideas." [Keyishian v. Board of Regents
386 U.S. 589 (1967) at 603])

This statement represents the Court's sensitivity to the possibility that
allowing a board too much control over curr’cular matters could impinge upon the
First Amendment rights of teachers. The standard that seems to be evolving from
the lower courts begins with a consideration identical to that regarding a
teacher's speaking out as a private citizen - namely, whether the content of the
class presentation falls into one of the unprotected categories: obscenity,

defamation, incitement to violence, or threat to national security.

Transparency #11

TYPES OF SPEECH UNPROTECTED
BY THE FIRST AMENDMENT

1. Obscenity
2. Defamation
3. Incitement to Violence

4. Threat to National Security

Given the rarrow definitions the courts have attached to these terms, no
court to date has found that the contested clascroom presentations fell into
any of these categories. For example, while the objections often relate to
the use of profanity or vulgarisms, or to sexual references in assigned

readings, such content does not reflect the extremely narrow definition of

obscenity discussed earlier today.

4.2 As an illustration of the sort of situation courts may be faced with
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regarding academic freedom consider the following hypothetical case.

Distribute Handout #7

This hypothetical case squarely asks to what degree a teacher has a right to
"academic freedom" under the First Amendment. The court first acknowledged that
there is no longer any dispute regarding teachers' entitlement to First
Amendment freedoms. Among the cases it cited for support was the Pickering case

previously discussed. [Parducci v. Rutland 316 F.Supp 352, 354 (1970)]. It

then began its analysis of whether the content of the short story constituted
any of the types of “outrageous" speech outlined in Handout #3. The sexual
references in the story might be viewed by some as "obscene" but the court
quickly ruled tkat possibility out. By referring again to the standard for
"obscenity" on Handout #2, I think you can see why. The standard is much too
narrowly drawn to include the short story in question here.

The court next applied a balancing test, but the analy.,is began to diverye
from the one developed by the Supreme Court to assess a teacher's out-of-class
expression. Instead, the balance focused on the impact of a teacher's expression
on the students in the classroom. As the court put it:

The right to academic freedom, however, like all other

constitutional rights, is not absolute and must be balanced

against the competing interests of society. This Court is

keenly aware of the state's vital interest in protecting the

impressionable minds of its young people from any form of

extreme propagandism in the classroom. (Parducci p. 355)

The court then lis.ed the factors it thought should be considered in deter-

mining this balance. These factors were:
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Transparency #12
“ACADEMIC FREEDOM" FACTORS

Does ti.. teaching approach

(1) materially disrupt classwork

(2) substantially disrupt the operation of the school
(3) invade the rights of others

Thus, in examining whether Paraucr 's assignment of "Welcome to the Monkey
House" was an acceptable exercise of academic freedom the court had to examine
the facts in light of these three factors.

Did the assignment disrupt classwork or the operation of the school? To
this the court replied:

Rather than there being a threatened or actual substantial

disruption to the educational processes of the school, the evidence

reflects that the assigning of the story was greeted with apathy

by most students. (Parducci p. 356)

Therefore the answer to the first two questions was "no."

Gid the assignment interfere with the rights of others? The court, in exa-
mining this question, took note of the fact that the few students who had
objected to the assigiment had been excused from having to read the story.
Their rights had not been invaded. Thus the answer to the third question was
also "no."”

The court went on to say that, where First Amendment rights of teachers are
involved, the school board is obligated to provide teachers with prior notice
regarding the standards to be used for the content of teaching. In this case,
the school board had no policies regarding what should not be taught in the
classroom, forcing the teacher to "speculate as to what conduct is permissible
and what conduct is proscribed" (Parducci p. 357). This, the court suggested,

would make the teacher "overly cautious and reserved in the classroom" (Parducci

30




24

p. 357), a consequence that runs directly counter to the notion of academic

freedom.

I need to caution you here that the standard developed by the court in this
case has no legal force outside of the federal district in which it was made,
namely the northern district of Alabama. However, there is reason to believe
that this standard may be adopted widely by courts in other districts and by

higher courts.

Participants may question this assertion. Two facts
suggest this conclusion. First, other lower courts have
already ruled on this issue, using similar standards.

Second, the standard itself was taken from 2 U.S. Supreme Court
decision, Tinker v. Des Moines Independent Community School
District [393 U.S. 503 (1989)]. ~his decision, referred to
eariier in the workshop, was the first to establish the First
Amendment rights of students when it declared unconstitutional
the suspension of students for wearing armbands to protest

the Vietnam War. The Court in Parducci borrowed this standard,
reasoning that for teacher activities within the classroom, the
effects of the teaching approach on students was the critical
issue. It is likely that other courts will follow a similar
line of reasoning.

5.0 CONCLUSICN

Let us now take a final look at the hypothetical situation involving Fred
Freethinker:

We suggested that Since the writing of the letter was likely to be viawed as
protected "speech" Fred could not be dismissed on that basis alone. The
question then became whether, .ven in the absence of the letter-writing inci-
dent, Fred could have been dismissed on some other basis. We concluded that
dismissal based only on Fred's failure to comply with the dress code was pro-
bably too extreme. The only other basis was Fred's use of an "obscene gesture"
to illustrate the concept of symbolism. This now requires the application of

the “academic freedom" standard.
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First, is the use of an “obscene gesture” as a pedagogical tool actually
obscene under the Court standard? This is unlikely.

Second, applying the standard, can it be said that the use of this illustra-
tive technique disrupted the classroom or the operation of the school? Again,
aside from a few calls from "irate parents," there appeared to be no evidence of
this.

Third, did the use of the gesture interfere with the rights of others? No
evidence of this was found either. In fact, several students said they thought
its use was all right since the gesture was not directed at anyone in par-
ticular.

Finally, there was no evidence that Fred had been given any prior notice
regarding standards for the content of his teaching.

Again, let me remind you that the standard for "academic freedom" is only
suggestive since the Supreme Court has not ruled on it. A more conservative
court might rule that a professional teacher should know, without prior notice,
that such gestures are unacceptable in the classroom. A more liberal court
could rule that the gesture was essentially harmless in the context in which it
was delivered and, in any case, juniors in high school are certainly sophisti-
cated enough to deal with a one time use of a gesture commonly employed by many
high school students. We have no way of second guessing how a particular court
might ultimately rule on the non-renewal of Fred's contract. I hope, however,
that we all can carry from this workshop a framework of analysis that will
suggest how a court might approach the issue of whether a particular action by a
school board or official has violated a teacher's right to freedom of expression

under the First Amendment.

Today's workshop has covered only a narrow spectrum of the constitutional
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rights of teachers. Indeed, as was noted at the outset, we have covered in

depth only one of the rights guaranteed in the First Amendment - freedom of

speech, [ hope that this workshop has whetted your appetites for an

increased understanding of the legal rights of teachers,
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Handout #1

Fred Freethinker was known throughout the 3-R school district as one of the
best and most outspoken English teachers at the high school level. He was in his
third year as instructor of junior and senior English courses at Tradition High
School.

At the beginning of his third year Fred was selected by the local teachers'
union to be a member of the district's joint committee on curriculum. At the
committee's monthly meetings Fred soon generated a certain amount of tension
between teachers and administrators by being openly critical of what he con-
sidered to be the 3-R district's "archaic and outmoded" curriculum. He made
numerous and repeated suggestions for its improvement, but the committee as a
whole failed to approve anything that he suggested. Feeiing frustrated at his
impotence, Fred finally wrote a long letter to the editor of the local
newspaper. In the letter he criticized in detail the 3-R high school curriculum
calling it "extremely watered down" and suggested that the Assistant
Superintendent in charge of Instruction, Dr. I.M. Wright, was more interested in
improving his sailing skills than he was in trying to help students in the 3-R
district receive a better education.

When the letter was published Fred expected it to be the focus of staff room
discussion and anticipated that some studeris might want to discuss it in class.
To his surprisa and disappointment only one person made even a passing remark
about it. A colleague from the English department commented vaguely to him in
the hallway: *I saw your letter, Fred. Right on!"

On the other hand, Dr. Wright hit the roof when he saw this letter. He
immediately went to the superintendent, Dr. E.Z. Duzzit, with the suggestion
that the letter provided ample reason for Fred Fraethinker's contract not to be
renewed. Dr. Duzzit agreed but suggested that they proceed with caution.

"Let's keep an eye on this Mr. Freethinker," he said. “Perhaps he'll do
something that will make our case even more sclid.” (It should be noted that,
in the state where the 3-R district was located, while a district could refuse
to renew a probationary teacher's contract "for any reasons deemed in good faith
sufficient by the school board," those reasons had to be provided to the non-
renewed teacher if he requested them).

A few weeks later Fred Freethinker did exactly the sort of thing that Dr.
Duzzit was waiting for. The superintendent received calls from at least three
irate parents complaining that Fred had made an "obscene gesture” in their
children's english classes. Dr. Duzzit interviewed several students in the
classes who confirmed that Fred had indeed used an obscene gesture with the
middle finger of his right hand in order to introduce the concept of "symbolism"
to his junior literature class. None of the students, including the children of
the irate parents, seemed particuarly upset by Fred's behavior. Several said
they thought that what Fred had done was "0.K." because he wasn't really making
the gesture at anyone in particular. Nevertheless, Dr. Duzzit decided that this
behavior was sufficiently outrageous to constitute a second bonafide reason for
the non-renewal of Fred's contract.




Added to this was Fred's persistent failure to comply with the district's
dress code which expressly forbade the wearing of blue jeans by teachers, Fred
frequently wore jeans and, when Dr. Wright had on one occasion drawn Fred's
attention to the code, Fred merely replied that his wearing of jeans was an
expression of his individuality. "I don't want my students thinking that I'm an
Establishment man" he replied to Dr. Wright with a smile.

On March 30 Fred was among ten 3-R probationary teachers tc receive notices
of non-renewal from the school board. Dumbfounded, Fred immediately asked for
reasons, and Dr. Duzzit sent him a memo which read, in part:

The reasons for your non-renewal are based on three incidents
reflecting poor professional Jjudgment and an insensitivity toward
the oducational needs of the community:

(1) Your letter to the editor, dated January 21, containing
extreme and unwarranted criticism of the 3-R curricu.um,
as well as false and malicious Statements about Dr. Wright,
the Assistant Superintendent in charge of instruction.

(2) Your use of an obscene gesture as a teaching device in a
junior English class, contrary to principles of professional
behavior and common decency.

(3) Your failure to abide by the district dress code for teachers.

Fred Freethinker was outraged by these accusations and resolved not to give
up without a fight. He immediately contacted an attorney who assured Fred that
he quite possibly had a strong First Amendment case. He urged Fred to file a
suit in federal court alleging that the 3-R board's non-renewal of Fred's
contract was a violation of his right to free speech under the First Amendment
of the U.S. Constitution.

Do you think Fred has a strong case? In your group, make up two lists. One
list should contain all the reasons why you think Fred's right to free speech
has been violated. The other list should contain all the reasons why you think
the board's decision should prevail despite Fred's alleged right to free speech.
Then, as a group, an agreement about which position you think would prevail in a
court of law.




Handout <2

As conduct becomes less and less like “pure speech” the
showings of governmental interest required for its regulation is
progressively lessened ... . In those cases where governmental
regulation of expressive conduct has been struck down the
communicative intent of the actor was clear and “closely akin
to ‘pure speech’”. ... It may well be, in an age increasingly
conscious of fashion, that a significant portion of the population
seeks to make a statement of some kind through its clothes.
However, [the plaintiff teacher’s] message is sufficiently vague
to place it close to the “conduct” end of the “speech conduct”
continuum — (East Hartford 562 F.2d 838 at 858)




Handout #3

STANDARDS FOR THE FOUR TYPES OF
"UNPROTZCTED SPEECH"

(1) Obscenity

The Standard: It must be established that

Ta) the average person applying contemporary community standards"
would find the work, taken as a whole, appeals to the prurient
interest

(b) the work depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the applicable state
law anc

(c) the work, taken as a whole, lacks serious literary artistic,
political or scientific value.

[Miller v. California 413 U.S. 15 (1973)]

Defamation (1ibel or slander)
The Standard: (1ibel only) It must be established that the printed
statement was made with "actual malice," that is with knowledge that

it was false or with reckless disregard of whether it was false or not.
éapplies only to public officials)

New York Times v. Sullivan 376 U.S. 254 (1964)]

Incitement to violence

The Standard: It must be established that the expression constitutes
Tighting words" i.e., words which by their very utterance inflict
injury or tend to incite an immediate breach of the peace.
[Chaplinsky v. New Hampshire 315 U.35. 568 (1947)]

Threat to National Security

The Standard: It must be established that the expression is directed
to inciting or producing imminent lawless action and is likely to
incite or produce such action.

[Brandenburg v. Ohio 395 U.S. 444 (1969)]




HANDOUT #4

Marvin Pickering, a teacher in the Township High Schooi District 205, was
concerned about the school board's priorities in the allocation of its funds.

He felt far too much emphasis was being placed upon athletics, with huge sums
being spent, for example, to maintain the football program. On the other hand,
teachers were poorly paid, laboratories lacked decent equipmct, many classrooms
lacked doors, and sidewalks were in poor condition. Furthermore, letters to the
editor of the local paper by board members and administrators had, Pickering
felt, misrepresented how the funds were actually being spent.

So Pickering wrote a lstter to the editor in which he voiced many of the
above concerns. The Township School Board claimed tnat the letter was filled
with inaccuracies and, on the whole, was false. It determined that the publica-
tion of the letter and the subsequent furor it provoked was “detrimental to the
efficient operation and administration of the schools of the district," a basis
for dismiss.1 urnder the state statute. The board therefore dismissed Pickering,

who promptly filed suit in state court. [Based on Pickering v. Board of

Education 391 U.S. 593 (1968)]




Handout #5
1. Does the incident involve speech rather than conduct?

2. If it i- speech, is it protected? The answer is "no" if it is:

a. obscene
L. defamatory
¢. an incitement to violence
d. a threat to national security

3. If it is "protected speech” then a court applies a baiancing test in which
it weighs the interest of the teacher in commenting upon matters of public
concern against the interest of the school board in promoting “he efficiency

of the educational system. In weighing these competing intere.ts the court
must examine whether

a. The speech at issue addresses a "matter of public concern." If it does
not, First Amendment protection will not be given.

b. Any of the following has been affected by the speech at issue:

i. maintenance of Jdiscipline by the immediate superior
ii. harmony among coworlers

iii. proper performance by the teacher in the classroom
iv. operation of the sc“ocls generally

If the speech affects any of the above, First Amandment protection
will not be given.

4, Even if the school hoard cannot prove any of the factors in 3(b), the
sanction against the teacher for his/her speech activity is still not
a violation of his/her First Amendment rights if the board can show,
by a preponderance of the evidence, that it would have reached the
same decision regarding the sanction even in the absence of the protected
activity.
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HANDOUT #6

Doyle, an untenured high school teacher, had held two nne-year contracts
with the Mt. Healthy City School Board and was in the second year of a two-year
centract. During the previous year Doyle had been presidert of the local
teachers' association and this year he was on its executive committee.

During the course of the year Noyle was involved in several incidents that
eventually came to the attention of the school board. At one point he got into
an altercation with another teacher who struck him. Both teachers were tem-
porarily suspended. On another occasion Doyle became enraged at one of the
employees in the school cafeteria because his portion of spaghetti was too
small. Doyle had also been overheard to refer to students he was discip]ining
as “"sons of bitches" and was seen to make an obscene gesture at two girls who
ignored his commands as .ifeteria supervisor. Finally, Doyle reacted to a memo
on teacher dress and appearance by sending it to a local radio station, which
treated it as a news item about a new “dress code" for teachers in the local
schools.

A month later the superintendent, in making his recommendations for non-
renewal of untenured teachers, included Doyle on the list. Doyle, upon being
notified of his nonrenewal, requested a statement of the reasons. The state-
ment he received indicated that Doyle had exhibited "a notable lack of tact in
handling professional matters which leaves much doubt as to fhis] sincerity in
establishing good school relationships." References to the incidents descrived
above followed the statement.

The school board voted to approve the superintendent's recommendation not to

renew Doyle's contract. CBased on Mt. Healthy School District Bd of Educ. v.

Drvle 429 U.S. 274 (1976)]
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Handout #7

Marilyn Parducci, a high school English teacher, had assigned as outside
reading to her junior English class a story entitled "Welcome to the Monkey
House" by Kurt Vonnegut, Jr. Mos. of the students read the assigned story but
three students asked to be excused from reading the story because they objected
to its content. The parents of these children phoned the principal, who read
the story and was upset by the references to "free sex" and to the satiric
suggestion that killing elderly people would help solve the population explo-
sfon. He called Ms. Parducci into his office and directed her to cease the
teaching of the storv in any of her classes. Ms. Parducci replied that she con-
sidered it a literary work worthy of study, and that although she didn't want to
cause trouble, she felt obligated, as a profes.'onal, to continue teaching the
story. Shortly thereafter, upon the recommendation of the principal, the school
board dismissed Ms. Parducci on grounds of insubordination fer disobeying the

directives of her principal. [Based on Parducci v. Rutland 316 F. Supp 352

(Alabama, 1970)].
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OBJECTIVES OF WORKSHOP
To explore and define

1. Freadom of speech

2. Academic freedom
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AMENDMENT |

Congress shall make no law respecting an establishinent of
religion, or prohibiting the free exercise thereot; or abridging
the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a
redress of grievances.




TRANSPARENCY #3

THRESHOLD QUESTIONS

1. Does the incident in question involve “speech” and not
merely “conduct”? ’

2. Lven if the action is “speech,” is it so outrageous as to be
unprotected by the First Amendment?



TYPES OF SPEECH UNPROTECTED
BY THE FIRST AMENDMENT

1. Obscenity
2. Defamation
3. Incitement of Violence

4. Threat to National Security
1 48
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TRANSPARENCY 4%

THE “BALANCING TEST”

Right of Individual Interest of the State
to Freedom of Speech in Performing Public Service




TRANSPARENCY #6

Inefficiency;

Immorality;

Insubordination;

Neglect of duty;

Physical or mental incapacity;

o 2 0 T o

f. Conviction of a felony or of a crime involving moral turpitude;
g. Inadequate performance;

h. Failure to comply wiith such reasonable requirements as the
board may prescribe to show normal improvement and evi-
dence of professional training and growth; or

i. Any cause which constitutes grounds for the revocation of
such permanent teacher’s teaching certificate.




“The problem, in any case, is to arrive at a balance between
the interests of the teacher, as a citizen, in commenting upon
matters of public concern and the interest of the State, as an |
employer, in promoting the efficiency of the pubiic services it |
performs through its employees.” [Pickering v. Board of Educ.
391 U.S. 593, 567 (1978)]
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TYPES OF SPEECH UNPROTECTED
BY THE FIRST AMENDMENT

Obscenity
cefamation

Incitement of Violence
Threat to National Security




Does the teacher’s speech affect

1. maintenance of discipline by his/her immediate superiors?
2. harmony among co-workers?

3. proper performance in the classroom?

4. operation of the school generally?




TRANSPARENCY #1u

1. What are “issues of public concern?”
2. What can be done in the case of a teacher who engages in
both “protected” and “unprotected” expression?




FRANSPARENCY #11

TYPES OF SPEECH UNPROTECTED
BY THE FIRST AMENDMENT

1. Obscenity
2. Defamation

3. liicitement to Violence
4. Threat to Nationa™ Security




TRANSPARENCY #12

“ACADEMIC FREEDOM” FACTORS
voes the teaching approach
1. materially disrupt classwork?
2. substantially disrupt the cperation of the schcol?
3. invade the rights of others?




