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THE SUPREME COURT AND ACADEME:
.

1

THE EVOLUTION OF CONSTITUTI1AL DOCTRINES FOR HIGHER EDUCATION

. i I .

."

Persons of'good sense, I have since observed, seldom
fall into-disputation,. except lawyers, university men,
and. men of all sorts that -have been bred.at Edinburgh'.

Ben Franklin
AutobiOgraphy, Ch.l.

,...

It is likely that more has been said and written about legal'

issuesin highgi. education -- alas -- over the past decade or so
.,,

than about general education, or bavic'xesearch, or governance,

or%pedagogy, or just about anything else. This attention may

m0,11 be warranted -- in recent times the "law;. perhaps as much as
I

any single force, has resha.ped relationships of people'wlthill

academic institutions in ways both dramatiC and irreverOblea



ti

If a modern watershed date'could be identified, it might be',

,

the'occasion of a federal court decision in 1967, ,holding that a

4
r-studentonrolted in.a,state-aSsisted. instituion of higher;edd-

2

cati'on could not'be disMissed for disciplinary reasohs without

rudimentary procedur.al protections',this, under the "due.proess'

4

1 Aa
tl.ause" of the, 14th AmendMent to the U.S.Constitution.jhat

followed was,efloodti.de of. litigation over the constitutional

rights of studenits, 'then facu)ty, then everyone else associated'.
.

with college's and universiti.es.

Later, in the ear.ly 1970's, the legislative branches. of

9ovenment b lavish attention" albeit. often. unwelcome

-- upon colleges and niversittes. From the states Cade puni-
.,

tive legislation aimed at campus disruption, public.em(SIOyees'

collective bargain.ing.laws, open meeting laws, statewide regula-

tory. di-governance .systems,. and statutes granting Or withhiping

'power or, influence in governanpeuforicOnStituent groups. From

'the Congress came litie IX the 1972 .Education Amendments, the

Family Educatioh Rights and Privacy Act.of'1974 and, more recentFY,

the "Solomon Amendment," andevery new law breeds litigation.

2
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One measure. of change may well be the number and variety 'of

intramural disputes take.n.L the courts for resdliutiowtoday.
ik

White the courts do o ,welcome-disputes from within

aCademe', they have been compelled pass judgment-. upon almost

every, asPect.of life in the, academy. In recent months, for

eXample, courts have been called :Upon to decide:

*Whether student-athletes receiving 'grants-in-aid.Were

.4

"employees" entitled to workmen's tompensation benefits for their

2

injuries? (holding generally that they -were not).;

Wrher. -fatul-ti member who Was given An additional year

.0

in a' "tenure track" to,demanstrate' scholarship and who thereafter._

. .

.aublished two articles was entitled. to tenure? (it e was);

*Whether a university may ban commercial sales activities

.4
within residence halls? (the courts are split);

*Whether a graduate assistant.wno was having an affair with

an undergraduate student.could successfully challenge4an

grounds of alleged discrimination, a reassignment frail! teaching

5

to rEkarch duties? (her suit failed);

3
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ether a public univers could change funding 1 4

rt of a student ne.wspapn resOnse to he,ppubl ication of

1%, 6

'offensive .material? (it could -not);
44

.*Whether a state legislature-acted properly to change the

name of a state collItge? (it did);'
7

Whether the names and qualifications of candidates for a'

'university presidency. wece subject to a state open records

statute? (in Texas they'were);

*Whether appointments- to positions in student'governance

9

bodies could, be conditioned, on ,race? (they could not);
4.

*Whether a student could .succefully sue an institution and

ts'faculty for conspiracy .in withholding recommendations and

for.the negligent supervision of her graduate studies? (she

- 10
could not);

*Whether a professor.had a*constitutionally-protected

11

interest An remaining a department chairman? (he did not);

. *Whether a college could be successfully sued for lfbelous

statements appearing in a student newspaper, when itowas barred

r

4



by. the- First Amendment. fro.e4rci,si*.fi: editoriWcon6-0 oVe'r,
.,

--12.'

that publication? (it cquid not);
,It

-.-0:.
. _

*Whether a Caiiilty memlier:CaUfd.maAntain a' stiTe4kglrit' ,a
.......,.

.

s

'

college'preSi.d4fit based on a warrahg.letiter.,conCerhiing the

. classroOM discussion o controvet'I.iafcollege maf. ters?..the

*Whether the refusal a university to allow a media
'10

student to ..retake An .examination deprived the ttudent

14

constitutionally - protected rights?''(it did.);

I s .

l *Whether university could prohibit.the use of.

student fees to sponsor the showing.of:& ."x'irated" film? (it

could not).
15.

And this recitation could go on, and on.

It now -seems clear that many,relationships'within academic

institutillons which had been goAterned by tradition or byra-body

of common understandings have since been defined by the law.

These relationships are now essentially contractualor based on

constitutional principles setting forth a citizen's,rights vis-

a =vi s his or her government,' or 'regulatedby statute or rule akin

to those protecting consumers n commereial transactions. FOr

5

.
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better. or worse, and it is probably; some of bothl Ahing,t'are not

What they used to

.

,

,
4

In assessing the impact of.:the laW-du, ing the last three

0 .
. .,.

.

. .

decades in higher education:, we might conSider some the:very

a
.

1,

funsiamental ways which- colleges and universities,themselves,have

changed.

In .that not too dista1nt past, students were. war

..colleges,and universities, our ins,titutionsstanding in

. .

'stead of ,.their parents. /DisCiplinary authority,60*the A.iscre-

tio.n of the institutions were considered nearly 'absolute,

beyond challenge -- likewise, academic policies' and practices.

'Enlightened polic.ies concerning freedom of -eZpreSs.ion on

, camRus are also a surprisingly 'recent phenomenon. "'Speakers

/

rules" and the like.were, langelylunchallended untilthe.1960's.;

'the First .Amendment rights of .academics (and :others). were, not at

all secure from external threat during the 1950's and even

beyond; academic freedom was a European* concept protected'

, 1 it
16

-largely by custom OW conviction rather than force, of law.
r .
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Ifrr,O16h' the 119 L0 s mucti...Ot

1

..liegregateKV'sstems 6dutatio

°Ur rfatio

.

operated

including edu.ca-

tlon. Blac)(s were 'openly excludele-- whether underide facto or

jure ,systems and'women.were securely ".in their places"'-7
f

._wherever that waS. :Th,e academic professions were
.

almost exclu-

sively'all white and all male, and4; one seemed to thinkit'

should be any other way.%

Today it seems accepted that the First Amendment does. not
I

"atop at the schoolhouse gate.,"..And'Aohile"the limits of

academic, freedom -- as protected by the Constitution' are not

yet, clear, it is certain that.the freedoM to teach, to r'ese'arch

and to publiO'one's views are entitled to special Constitutional

protection.

"'The relationships between. faculty and their institutions are

no longer defined only by bundle of traditions or under-
.

standfngs. Rather,, these relationsh s are now much more

formalized -- at least in part in response to'the questions that

'were ahsWered or left unanswered by Supreme Court decisions

betting constitutional parameters.
16a.
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The, reLationships between institutions and' their students are *

now also largely cOntractual. The terms of thete "contracts"

certainly must pass constitutional muster; but they are set
.

.forth in some detail --,perhaps excessive detail. Th4 .right.bf

students to speak, to criticize' and toipublish their views is

now well established; procedurei for arbitrating student rights

whether academic or conduct-related -- are specifically. set

forth in catalogues and student handbooks. And superimposed

over all.ofAhese are.federa and state statutes defining

. glik

aspect of .these rel=ationships in terms of 'consumers' protection,

rather than tender paternalism for learners in hails of i4y.

The United States Supreme Court has, historically, been

Called upon to decide numerous questions arising from the higher

education community. And there' dan be little doubt that.these
.

.40 i

I problems have been among the most v$xing faced by theoourt --

4 16b

,

11 particularly because of the context in hich they-arise.

. ,

II
Recent attention for example, has. ocused on four cele-

,

brafe'd decisiqns rendered during the. 1984 term of the Court.
.

iheSe involved the l imitations. on the federal. regu I at4on of

S.
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programs ay. activItes when :those' programs and activities lid
mip;

j 17 ano receive direct federal fundi.ng,, the ,cbristitutionality.of

a state statute .which excluded .from formal governance `systems faculty.

0,
other than those selected by, a-certified coflett gaining

17a.
'.agent, the constitutionality of an Act of congres.stirequIring

male students. to. verify their compliance with selective service-

registratlon.as a precOndition to eligibility for federal finan7

17b 6

l cial aid programs', and the applicability.of federal alkti-
o

trust laws to .broadcasting agreements for intercollegiate' atbletic:
1

17c,,
events.

O

In consideriN questions from the academy J- over nearly 165I.
.

:111 A

years -- the Supreme Court has consistently demonstrated a unique .

and surprisingly sensitive 'understanding of critical isiues

academic freedom, the rights of indiViduals versus those Of the

institutions, equality of opportunity, the special ature o

institutional governance. Apd these decisions have been of tre-

,

mendous importance in defining academe as it is today, and as it

will be.

9
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Because SupremeCoprt decisions bectnne the most

4

authortt4ive precedent followee-Wlower:Courts and beause

these. det'isions, become ;.the primary basis for the application of

.

constitutional:principl s, a reviewitif.the Gout's treatment of

some kely issuet:arising from the academe may..lend perspective on

18 .

how things.,havecome to th's voint.in history. include

the, de'Velopment of,cqnstituti.onal doctrines for tlle derstanding
. ,

academic freedom, equality of,:opportunity, and rights of due

.preftess- in cadethe'.

Because the Consiitution, and; more specifically the-Birl of

is.46Licable,to institutions of higher education
, .

through thve 14th Amendment, and.bec;ause the'14th Amendment
k

applies to "state oction" the Constitutional doctrines

developed tthrough the cowri's ruli-ng hake facial applioability
1 0

.4

only to statei-supOortedlnstituti4ns of higher education..

Though much has been 4,is.0$:sed about the, public purposes' of

private institutions particcularly Oven ,the various
'`

14

methanismS by which public funding flows to private. institutions

the Courts.,have here,toe;re not held private institutions

.14

10

13
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/
ill . subject°,to the proscriptiOns of the 14th Amendment's equal.

ik
Fr

.

.1"

professional. activities. Likewise; private. institutions --

I' ,
. ,

-

since the time of the Dertmo. h Collep'case .-- enjoy.

1/

protection or due process clauses. The original distinction in

1

this regard, haS been traced i e"ck to Mr. .Justice Marshall's
.

18a
opinion .in the Dartmouth Obllege,cose.

For now, whatever tlme'real or imagined public, purposes of

prite institutions, distinctioll.is a signifiCant'one in the

constitutional law. It should also be noted', however, that

faculty and students at prhiate Institutions as citizens

everywhere o.enjoi the fU 1 constitutioteal protections

..ag'ainst Improper governmental regulation's of, their persona] or

iconstItUtionaLprotection against unwarranted government

intrusion -- particularly' in those areas that dinectlyior

indirectly involve. the exercise of academic freedom.

The analysis which follows, therefore, applicable with ti

fyll force to students, faculty and others at. public

instli,utions of higher education -- where the institution itself.

is.the arm of the' "state," and therefore subject to the

i

14
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there are 'those of, us who love her."), involv$d the charter granted:

IT
to aftvuth College by the British Crown'The Legisfature<of

prbscriptions of the 14th Amendment, The relationship.beteen

faculty and student's and private Institutions for higher

education remains primarily contractual in nature.. 'The terms

and conditions of those cbntractual 'arrangements have to date

ndt.been 'subjected to constitutional requirements.

I. A CONSTITUTIONAir DOCTRINE OF ACADEMIC FREEDOM

/ "Congress shall make no law abridgihg the
freedom of speech, or of the press, or the right of
the people, peaceably to assemble, and .to pettition
the Overnm,eht for a redress of grIevanCes."7
United States Constitution, Amendment 1,.

19
The celebrated ."Dartmouth College case,", reached the

nation's highest Court* in :1819. This contri)versy, which featured

the oratory of Daniel Webster ("Tis a small College sir, but

4

the State. of New Hampshiee provide() fo,r the public takeover of

that institution on the theory; that its charter had been

dated by. the Revolutionary War... The Supreme ,Court, however,

.

held that the legislative act was unconstitutional, and that

this charter was. an enforceable ."contract."' under Article I of

the Constitution.'

12

15
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Webster's arguments in, this case are worth noting in that

they raised squarely the needijor a ,pUblic policy to protect the,
1P.

freedom and indePendence of.suctvinstitUtions. Without such a

policy, donors - such as one Dr%rWheelock, whose ,.benefaction

created Dartmouth -- would be deterred.

Webster,argued that:

"(T)he case before the court is not of ordinary
importance, nor an everyday occurrence. It affects
not this College only, but every college, and all the
literary institutions in thoPCountry. They have flour-
ished, ,nitherto, and have become- in a highdegree
respectable and useful to the community. They all have
a. common pri6Ciple of existence, the inviolabil,ity of
their charters. It will be a dangercius, a most'danger-
ov$, experiment,to hold these institut4ons subject to
the rise and fall of popular parties, the fluctuation
political parties: Benefactors. will have no'
Certainty of effecting the.object of their bounty:. and
men will be deterred from devoting themselves to the
service of such Institutions, from the precarious
title of their offices." Colleges and halls will be
deSerted by all better spirits, and become a theatre,
for th, contention ofjpolitics;.pkrty and fattion
will be cherished and the places consecrated to piety
and learning

Webster also noted that:

"(T)he numerous 'academies in New England have
been established in substantially the same manner.
They'hold their property by the same tenure, and no
Othar. Nor has Harvard,College any surer title than
Dartmouth College; it may today, have more friends,
bk. tomorrow it may have more,ene ies; its legal
'rights are the same. Also at dale College . . . ."21.

The same might be saiA today of others with even fewer

friends than Harvard or Yale.

13



Justice Marshall,-vriting.for the Court, found that ".it
9'

a

probable that no manever was, and no ..man ever will be, a founder-

of a College, believing at the time,. that an oPincorporation

constitutes no security forlipe:institution;'.believIng,'that it
.

is immediately to, .deemed a public institution, whose fiinds

are to be governed and applied, not by.the will of theudOnor,

22 .

but by the will of the Ogislature.".

Thus, the Justices of.the Supreme Court recognized.early

that the academy was something special -- something more than
, Jr.

otheriorganizations, or businesses, something that'served its

purposes only when fre el from political interference or threat of

23.
external intervention.

4

This 'special solicitude evidenced. bihe Court .on behalf of.

the rights of private colleget and universities, first'evidenced

in the Dartmouth- College case, was slow in evolving tO a more

generalized concern for academic:freedom whetheat public or

U

private institutions. What did substquently evolvels a

constitutionaNy-pased protection for therightsof individual's



'within academic institutions -- often.in conflict with those

institutions -- and for such list.ituti.ons themselves.

The Rights of Academics

Oecisioris recognizing the importance, of freedom of'speech

or association in institutions of higher education began to

A emerge from the Court in the 1950's. In Slochower vs. Board'of

24
1igher Education of New York City, the Court was called upOn

to decide whether a'tenured teacher, in apublic college could

be.summarily discharged without notice or hearing' because he

refused to answer a legislative committee's concerning

:his membership i 'the(CoMmunist Party some 15'years earlier.

In holding that Professor Slochower's,constitutional rights

had.been improperly trammeled, the Court ruled that while City

*. authorities,were permitted to scrutinize a person's fitness to

11,

q.

hold a public positiOn, they could not do so without arford

procedural protections. Professor:Slothdwer s.refusal to answer

ouestiOns "a.dmittedly asked for a_purpose wholly unrelated t4

25
his college functions" provided popermissable basis under

-

which'he could be discharged frdm his-aademic appointment.



While the Court did not:specificil-.1y address the

substantive question of Professor Siocho4kr's right to believe

or.teach an unpopulai' political 'and economicdoctrine, the clear

i

implication of its decision was that academics -- or other,

public employees co4.1d not, under the 14th Amenent, be
0

summarily dismissed for the exercise of protected constitutional

rights.

26
Shortly thereafter, in Sweezy vs. New Hamqshire, the

Court was faced with the question of whether the.Attorney-
.;

General of New Hampshire could prosecute an individual
.

4

refusal to answer questions'at a lecture delivered at the state

university or. concerning the. Progressive Party.' off' the United
,.

States. The Attorney General had a clear grant of Legislative

authority'to compel. testimony. The laws in questipn, passed by

the New Hampshire Ot5islature in 1951; provided for a comprehen-

j

sive scheme of regulation of "subversive activities." "Subver-

sive pei4;sons" were made Ineligible for employment by the state

government, including public edUcational 'institutions.

r_ _1.

16
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r eL.

Sweezy: had refused to disclose his knowledge of t)he

. Progressive Party in New Hampshire, and declined to answer

questions as to the subject of his' lecture in a humanitiEts .1

.

course at the University of New Hampshire.. .Specifically, he was
,

asked whether he had asserted in that lecture 'that

was ineiitable, whether he had advaCated Marxism, or whether he

had espoused the th ories of dialectical 'materialism,"

In holding that Sweezy could not be prosecuted for

/ contempt in refusing to answer these questions, Chief Justice
.

Warren, for, the Court, noted that:

"The essentiality of freedom in 1e
community of American universities is almost self-
evident. No one shotild.underestiMate. the vital role
in democracy that is played by those who guide and
train our youth. To impose any straitjacket upon
the intellectual leaderS in our colleges and uni-
versities would imperil the future of our nation.
No field of education is so- thoroughly comprehended .

by man that new discoveries cannot be made.
Particularly is that true in the social scienOW
where feW, if any principles are accepted as
absolutes. Scholarship cannot flourish. in an
atmosphere of suspicion and distrust. 'Teacheri and

,

students must always remain free' to inquire
study and to'evaluate,.to gain new maturity
understanding; otherwise our civilization
stagnate and die.:147.

:
4he-Court found nothing to connect the questions which had

.

been posed to"Sweezy with any legitimate interest of the State.

Moreover, the ClOrt found that before-any .such.intrusion into".

f

1....a10 444 '';'; t A. tie If Salt!' .& .411./..L4

17.

20
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such matters of personal lib

O

y could belegitimate, the State

4

Must be able to demonstrate its "fundamental' interest" -- and

t
1

6 . .

,

..
.

.

.

. .

New HampShire had clearly not done so in this instance.

I

1

In &concurring opinion, Justicejrankfutter, himself
#

former Harvard professor, noted that:

When weighed against. the grave harm
resulting from govenment intrusion into the
intellectual life- of .a unversity, such justifi-
cation for 'compelling.uwitness to discuss the
contents. ofhis lecture appears grossly inadequate

Progress in'the.natural-stiences is not
remotely confined to findings made thelabora-
tory. InSights into.the mysteries'of nature. are .

nbor of liypothesis and speculation. -The more Is
this true in the pursuit of-understandlng*and the
groping endeavors of what.are called the social

b sciences, the concern. of which is'man and society.
The problems that are the. respective preoccupations .

-. of anthropology, economics, law, psychology,.
locialogy'and related areas of scholvship are
merely departmenta4ized dealing', by %Jay of, manage-
able division'of analysis, with interpenetrating

...aspects of holistic perplexities... For society!s
good -- if undprstanding is an.essentlarneed of
society -- inquiries into.these problems,
speculations.about them, stimulation in others of
reflection upon them, most be left as'unfettered.as
posslble. PolitiCal power must abstain froor

. . intrUsionfinto this activity of freedom, pursued.in
the interest of wise government and the .people
well being, except for reasons that'are -exigentland
obv0busly 'compelling. '28

29
Likewise, a feWyeart later, in Shelton vs.*Tucker, the

Supreme Court 'struck down an Arkansas statute which eequired

every teacher, as i condition of employment at a state-supported

'school or college, to file annually an affidavit listing every

18
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1

1

organization to.whichthe or she had belOnged or regularly

contributed in the preceeding five ye' :ars. The contract of

.certain teachers had no ?'been re-employed when they refused to

file such affidavits.

-c

n its decision; the Court carefully observed. that there is

"no reouitement tn the .Federal: Constitution that a teacbler's..
,

classroom'conduct be the sole basis for determining hiS

fitness.... (Citing Beilan vs, Board of Public Education School.. .

District of Philadelphia). Nonetheless, to compel a teacher

to "disclose his every associattopal tie is to impair that

teacher's right to free association, a right closely allied to

freedom of speech and a right which, like free speech, lies at

31
the foundation for a free society." "JuStice.Stewart,.for the

majority, also wrote that:

"(T)he vigilant protection of constitutional
freedomIs is nowhere more vital, than in the community
of American schools. ... Such unwarranted inhibition
upon the free spirit. of teachers'. . . has an unmis-
.takable .'tendency to chill, that free play of the. .

spirit Wqich all teachers ought especially' to culti-
vatel it:makes-for caution an4 timidity in their
associations by potential'. teachers."32

t



if Sweeny vs. New Hampshire was a landMark-First!Amendment

case for,the 1950's, then the Supreme Court's most significant

pronounceMents on academic freedom in the 1960's came in. its

33
decisions in ,Daggett vs. Bullitt 'and Keyis4-lian vs. Bo44 of

34
Regents of the University of the State of New York.

4.

Daggett was. a. clasS' action, brought by members of the

faculty, staff and students-.3,I the Universi'ty'of Washington,

challenging the constitutionality of state statutes which

teachers in public nstitutions to execute a loyalty.

oath asa 'condition of their employment. Particularly

objectionable was a:1955 law which purportedto:bar a "subver-

sive person".from state employment.

under the law:

"subversive person,"'
ti

"Weans any person wholi,.. advocates,
abets, advises or teachers by any means any person
to comRits, attempt to commit, or aid in the
commission of .any act intended to overthrow,
destroy or alter, or to assistin the overthrow,,
destruction Or alteration of, ... the government of
the United States, or the State of Washington,
by revolution, force, or violenCe; oh .who with
knowledge.tnat the orbanization.is an. organization
as described in the gUbsectiont ... hereof, becomes
Or remains a member of a subversiveorganzation

%

.



The same law also declared that the Communist Party was a

subversive organization and that membership therein was a

subversive activity.

. I

4

The PreSident.of:the University, acting at the direction of

. the. Regenti, required:all.employees to take an oath indicating

thatthevhad read the provisions of these laws and .were not

"subversive person(s) as therein defined."

,4 . The Court found'these statutes unconstitutionally vague.

Y.

the Communist *Party or itsmembers'or anyone who supports any

In so doing, it noted that the following reasonable questions

could not be answered by the statute: "Does' the statute reach-

an endorsement or support.for Communist candidates for office?

Does it reach a lawyer who represents the Communist Party or its.

members or a journalist who defends the constitutional of

ro

cause which is likewise supported by the Communists or Communist

35
Party?"

tionir mamaormorre.eartha..A.6-.' 1163.0. A.Mal
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1.

. Thus it, was made nanifestly clear by at least 1967'that

acadethic freedom was a concept embodied.somevhere and somehow

38a
within the First Amebdment-to the United States ConstitutiongeN.

The Constitution, albeit implicitly -- and the public policy

it 'embodied 7- .proteAed academics frOm unwarranted intrusion

into their associati*sor opinions -!.7: a protection, necessitated.

So

by the Natton's interest i,n the free and robust exchange of

rh.

ideas4in the Oassroom, the laboratory, the...library.

IIIke 1-ine was-not-then, and ts-Aotyetlid-raw-ma-sba

where-Andividu401 fatulty member's right to believe or,express

opinions butts against and moves beyond the limits of.Consti-

. tutional protection -- as, for example, when the expression of

NI

opinion becomes axivocacy to action,.or when the ..opinion or issue

, I

discussed is unrelated to or digressive from the academic

subject the state or an institution might properly require be

38b
addressed. ,1

1

For exampLe, the,Court noted in Barenblat vs. U.S.,
39

case involving the refusal of an academic' to respond to /



45'4 4

inquiries by congressional committeeabout alleged Commun4st .

party activities at educational institutions:

"Of course, broadly viewed; inquiries cannot.be.-
made into the teaching.that is pursued in any of our
.educational institutions. When aced is teachijig-
freedom and.its corollary learning-f eedom;.so
essential to the well-being of the ation, are'claimed,r

this. Court Will_ always be on the al, rt against intru-
sion by Congressikinto.tnis.constit tionally-protected
.domain. But this does not Ream th"at.the:.Congret§ is
precluded.from interrogating a witness merely because
he is a teacher. An. educational institution is riot a
constitutional sanctuary from inquiry into mat'er's aat
lay otherwise be within tWrEonstitutiTheiT legrslatTVO
omain merely fiir the reason..that inquiry is made of.
someone withinits-iills." s a ed7-

.

AO .

Another line yet to be drawn is where speech or conduct,

I otherwise constitutionally protected,'so.impairs the effective

work of the institution that the interests of the institution

: may prevail over those of.the individual.' 5uch an issue was

presented in the public school context. in Pickering vs...Board

41

Education. There, a teacher.publishtd a letter in a newspaper

criticizing the Board of Education and the superintendent. The

Board detgrmined the statements were false and Concluded that

the publication of the Letter was "detrimental to the efficient

operation Of the administration Of the schools and that "the,

Iinterests Ofkhe-school veqUired" the dismissal of the teacher.
4

25

26
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0.

The Court, citing keyishian, noted.that "(T)he problem in

any case is
/Th

o arriveat a Walance.between the interests of tht

teacher, as a citizen, and commentingtupon matters of public

concern, aid the interests of the state, 0 An employer,' and

promoting the efficienCy.of the:public services At performs. to.

42
its employees." The criticafindipg was that "the state-,

ments in question were in no way 'directed toward any person with
k

W.

whom the teacher could normally be in contact in the course of

his daily work as a teacher, and therefore, no question of main-

taining that the diScipline by immediate superiors or harmony

43
among co-worikers (was) presented here."

The Court then decided that:

a

'"In.sum, we .hold that, in a case such as this,
absent 'proof of false-ttatements knowingly 'or reck-
lessly made 'by Pim, a teacher's exercise, of his right
to speak on issues of public importance may not fur-
nish the basis for his dismissal from public employ,
ment."44

r (4)

,O the other hand, and more recently, the Cour`t determined

that when a public employee (in this case4,altsistant districtl .

4
I

'attorney). circulated an inter-office quAtipinaire purporting to ,

.-,
,. .

.

. . . ,
,

, . A .

.

assess the level ol confidenceo.f Ighe staff
m
in a'supervisorc the

*? . 0 I 1 0 /

A ',. 0

AO

* #
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the Court noted that the Washington Supreme Court

had indicated that "knowledge" was to be read into: every provision:

0

a, "But whatiliple Court, asked, -"is it that the'
Washihgton professor must 'know'? Must he know that
his aid or teaching will'be'used by another and that the
person aided has the requitite,gUilty intent or is it
sufficient that he know. that his aid or teaching would
or might be useful to others in'the commission of-acts
intendedto overthrow the government? Is it 'subversive
activity, for example,, to attend and participate in
international conventions of mathematicians and ex-
change views with scholars from Communist countries.?
What about the editor of a scholarly journal who
analyses and criticizes the manuscripts of Communist
scholars submitted for Publication?. Is selecting.
outstanding scholars from Communist countries as
visiting professors in advising, teaching, or con3 .

sultiig with them.at the University of Washington a

subversive activity if such scholars are known to be
Communists, or regardless of their-affiliation,
regulArly teach.students who Are members of the
COmmunist party,.which by statutory definition is
subversive and deticated to the overthrow of the
government?

36

This questioning -- and the reasoning it represented --

4

suggested -a genuine sensitivity to the work of the scholar and

hi; or her plight under 'suth a vague statute.
/

In Keyishian ; faculty .members of the State Univers ty of

k claimed that New York's tea.ctier loyalty' laws and regu-

lations were unconstitutional. the university trustees, under

*4

the statutes, had adOpted requireeis that faculty' verify

*

. they werenot communists. and had' they ever been communists

would so advise the university president.

22

28.
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1

1

The' Cburt,'in. a decision delivered by Mr. Justice Brennan,

'struck down he statutes as overbroad and vague, inasmuch as no

.

teacher could really understand what. constituted "seditious"

utterances and acts under the terms of the law.

But,.moLsipportant, the Court once again noted that:.

"(0)ur nation is deeply committed to safeguarding
academi6 freedom, which is of transcendent valve to'
all of usTFt.merely to the teachers concerned.
That freedom is therefore special concern of the
TTTS-tWEiTaeiff,.which does no o erate laws tfill" cast
Tpwri of orthodoxy'ove-FTheFT0Sroom. .777 TE-E
Elassroom is pecullaFTYaTriarketplace of ideas.' The
nations future depends upon leaders trained through
wide exposure to the robust.exchange of ideas which
.diScovers.truth 'out of a multitude of tongues,
[rather] than'through any kind of authoritative
selection" (emphasis added).'

37

Andtagarti, in W itehill vs. Elkins, President,. University of

Maryland': the
4111

Courts struck down, on grounds of vawmettlk a

loyalty imposed upon employees of the University of Maryland.
: itt

Thatoap required applicantstfor employment to certify that

.."" they were not "engaged in one way or another in the attempt to

overthrow the government ... by force or violence. Citing

Sweizy v . New Hampshire, the Court found that the continuing

surveillance'this type of. oath places on teachers is hostile to

38
academ reedom."

23
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4,

interests' of the state, as an employer outweighed, the employee's,

45 4
this 5 -.4 'decision, theinterest in freedom to speak.

Court, per Mr. Justice White, held that:*

"(W)hen a public employee speaks not as a citizen
upon matters of public concern, but instead as an
employee upon matters only of personal interest, absent
the most unusual circumstances, a federal court is ncct
the appropriate forum'in'which to review the wiwiom of
a personnel decision taken by a public agency'allegedly
in reaction to the employee's behavior. ... Our respon-,
sibility is to ensure' that citizens are not deprived of
fundamental rights\by virtue of working for the govern-
ment; this does not require 4 grant of immunity for
employee grievancet not afforded by the FirSt Amend-
ment to those who do not work for the,state.",

46,

Clearly the distinctionbetween a "mere" employment grievance

and more altruistic commentary about institutional policy As not

;..,an :easy one to delineate. We do know, however, that any

individual claiming that his or her employment was terminated

imprsurly because ofthe'exercise of a constitutionally

protected right will haye*to carry the burden of,proving such an

47.

impermissible motivation by the employer.

Lower courts have considered, for example, whether contro-

versial. comMents within an aca6m-ic institution were protected

48
speech or improperly ditruptive behavior. But these cases

have involved MopelesIlycomplex fact al di putes. And most.

4



A

such conflicts ma also involve questions of freedom ys.

responsibility (or, some might say, civility) that ocademits

will have to resolve 7- and can best resolve -- outside the legal

V

arena.

It i8 also significant, however; that the Court used a

1
PP,

. controversy from within the higher education community to

aH

reassert the ,truism that while faculty and others may well havit

a Fligst Amendment right to 'speak,. they are no way guaranteed

ers are under any corollary obligation to listen.. In

4,9

Minnesota State Board for Community..College9vs. Knight, the

Court refused'to accept, the arguments of some independent-minded

faculty that a.MinnesOta statute granting an exclusive right to

participation 'in. fo mal "meet and confer" processes to a

certified bargaining agent violated the constitutional rights of

thi other faculty. The statute in question required public

I,
employers to engage in an la,fficial exchange of views with

professional employees through bargainingjepresentatives% ' In

,

. so holding, Ms. Justice O'Connor nI)ted'that:

28
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"The academic setting of the policymaking at
'issue%in-this case' does not alter this conclusion. To
.be sure, there is a strong, if not universal or
uniform,--tradition of faculty participation in school
governance; and there are numerOUs policy arguments for
such participation. .... But this Court has never
recogni2ed the constitutib-Wil-71-017iffRilty to
participate policy-making in acidiiic instituTions.

. Even assuming that speecNrights
'First Amendment take on a special meaning in an
academic setting, they do not require gvernment to
allow teachers employed, by them to participate in
institutional policy- making. Tbq facultyinvolvement .

in academiC governance. has much to recomlend It as a
matter of academic policy,.but 'finds no basis in the

. rostitbtion." (emphais added)
50

Worthy.of note As the fact that three Justices dissented

from the decision of the Court -- Mr. Justice Marshall noting: .

that "(I)n an appropriate case, 1 would be prepared to include

Within this collection of constitutionally-protected avenues of

4

communication.a measure of freedom on the part of faculty members

as well as 'students to'present to college administrators their

51

ideason matters of importance ... the academic community...."

B. The Rights of Students

As the status of students evolved from their historic.condi-

tion as wards of. academic. institutions, so 'too there. came a growing

0

recognition of their constitutional rights within those institutions.

29

32



But this recognition did not co:Mit early.' /in v

.

52
Regents.of tae Uniyersity.of California, for example, the

...Court found no impermissible deprivation of'"Jiberty," under the

14th Amendment when. the University refused a male citizen the

privilege of attending except upon.the condition that he: take
1

military training. The individual in question, a conscientious

objector, had petitioned the University for exemption from milf-

tary training, and this request was denied:\

The Court found, in 'that 1934 decision, that the student's'

right to "liberty," as protected by the due process, clause of

the 14th Amendment, was not impinged upon by the policy. 'Ines°.

holding, the Court stated: a

"The fact that they (the students) -are able to.
'pay their way in this university but not any other
institution in California is without significance .upon
any constitutional or other question here involved.
California had not drafted or called them to attend the
University. They are seeking education offered by the
State and at the sametiMe insisting that they be
excluded fisom the' prescribed course solely' upon grounds
that their religious beliefs as conscientious
objectors to' war, preparation for war and military,
education. Taken on Ahe basis of facts alleged-4h the
petition,- appellants.' contentions amount to no more
than an assertion that the due.procesS clause of the
FaurteenthAmendment.as a safeguard of ',liberty'
confers the rights to.be students in the state
university free from obligations to take military
training as one of the conditions of attendance.
Viewed inthe light of our decisions that proposition-

`'s must be put aside as untenable." ,}$10
.53 "08

V.
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If , as Mr,:. ,Doaley .o lerved, "NC matter, 'whether* the' consti,

4

4

tution folloeth' flag 'or: not Th' suprerne court fol lows th'

54
i 1 ittion "turns," the Cou'rt no doubt properly read the public

.

mood in 1934. There was doubtless l ittle ,public sentiment for

the proposition that ,those unwilling to bear,..0; ms had a :consti.-

tutionally-protected ."liberty'

55 1

university

interest in .attending a state

In other early precedent, t eCourt:had also upheld a

Mitsisippi statute prohibiting.....stud.ent.Ot .state. c011egois or

1 h ' O ' i'...-.;'.. (... .. % r

universities from niemberShip tn.. Greek ',le:ttetz .sociefi'et. hIv - -
I ` :5 ; s, :::.N'.: .'' ! :;. ! .

Court found no 14th Amendment v olatiorr theri; n that a state

could reasonably determine that such a r'u'l,.e u keep stddepts

safe from being "CliStractiouS'', from that singteries.i.;1 Iiii'fPosi;:..

which the State desired to exist .in its public educi.tiona10'

,56 4
institutions."

0

7he most signifidant modern precedent in -thi.i regard''iti n
4. if

the' landol'ark .decisiptiof Tinker vs. Des Moines Independent

0. 57
'Community School District In holding that a public

ool pupil Could not 'be I atly barred from symbol ic. po1

13 4



expression, the 'Court stressed that the First Amendment did not

.stop "at the tchoolhouse gate.."

With thafprinciple very much.-in mind, the. Court was

58
confronted in 1972 wit:h the case of Healy vs. James. 'There,

a group of students at a state-supported college were denied

"recognition" as a campus 'organization. Such "recognition,"

would have entitled them to the use oficampus facilities, campus

bulletin'boards, etc. The students in. question represented a

'local chapter of'the "Students for a Democratit Society," at the

time considered a radical group; The college pres'ident denied

this "recognition" because he was not satisfied that the group.

was independent from the national "Students for 4 Democratic

Society,'! which, he concluded, espoused a, philosophy of disruption

58a
and violence.

In holding that the College might-properliv deny such

I IIrecwitiOn" to a group which refused egreement,to comply with

59
reasonable campus *regulations, that Court nonetheless concluded

that some mere assumed relationship with another organization

was not a proper basis for.withholding the benefits of .

MP: .tat "WNW. ..Alot*wwwlisetheiw.u. -.4_.t

32
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.

:recognition. The .Court also noted that while A e setting.. -- in

1969-1970 -- was in "climate of unrest on many college.

600 o
campuses in this country" the "prettdents of this,Court leave

no .room for the view that, texause of the acknowledged need for

order, First Amendment protections should apply with less force

1 61,
on ,college campuses 'than in the community at large."

.4
n a pointed concurring. opinion, Mr. Justice Douglat, himself

also a former university faculty member, used the, Occasion tO.

take a, swipe at faculty everywhere. While railing at those in
.6

1

faculty circles who "have. narrow specialties that'are hardly,

relevant to mode'rn times," or who "represent those who withered

under the spressures of McCarthyism and other forces of conformity

and represent but a timid replica of tqose-who once brou0t4dis-

tinctiOn to the idea of academic "freedom," he offered the views

that "without ferment of one kind or another, axollege.or

university (like a federai agency Or other human .institution

II becomes useless apoendaie to a society which raditionally has
"

,111

62
reflected the spirit of rebellion."

A
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Soon ereaft pt Mcid,rpt considered whether a
.

student could be expeVled',OoM'AWillic universy(y for, the,

.44

distribution sp'ublication'allegedly containing .

"indecent speech." A.gridiatestudAnt.at the University.of

Missouri had been expelleCot dittribut.ing a publication

containing a politicaleartoon. in *hiCK4dlicemen were depicted

raping a. statue. of Liberty and the:Goddis:i'Of Justice. The

captiOn under the Cartoonilead "With. Liberty and Justice Nor
4

all." The same issue also Contained an article entitled "M

Acquitted," in which the,Words,represented by. "M-F"

were explicitly spelled out.

The University's "General Standards of Student Conduct"

required students .to. 'observe generallccepted Standards of

conduct," and. specifically prohibited' "Indecent conduct!, or

sPOtch.0 In ruling.t4at ihe,explUsiOn was impermissibli, the

CouA cited HeepY vs. James, noting that,case made it "clear

that t'he mere dissemination of ideas -- no matter how offensive it,.

to goocftaste -- could not bi shut off at a state uni-yersity

1

campus in .the name, alone of 'co:Inventions of decency:'_;."

. .34
1 .
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I.
power to govern. the environment forwhicb they' are. responsible..

It should be rioted,.hOwever, that Chief Justice Burger,

Justice Rehnquist and Mr. Justice Blackmun all dissented from,

this decision on the grounds that universities .needed sufficient

65
More recently, in Widmar vs. Vincent, the Supreme Court.

was called upon to consider.whether a state university could

or mu -- prohibit the exercise of 'religious freedom on campus.

Under the presumed'requIrements of the First A4dment's

proscriptions against "the establishment" of a religion,'the.

(
University of Missouri at Kansas City had refused to grant the

use of its facilities to a "registered student organization" .for

purposes of conducting religious worship or religious teaching.
4

The'students claimed denialof First and Fourteenth Amendment

right's, inasmuch as the UniversLty had permitted other "registered

student organizationi",to use facilities for other p rposes.

The Court found.that once the institution had established a

forum Tor student use, it c'o'uld not thereafter regulate the',

content of any group's speech. that is to say, an "equal access"

policy for the use of the university facilitieknOt Only was

35 .
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permissible under the eitablishment;cjapse of the .First Amendment,'

but also required that the institution tvotd d-fscriminating .because

r
65.a

Ofthecontent expressibn.,,

II

The Court was, however, al*, careful to not the followirlie:
.. .v ,.

II "Nor do we question the ri,ght,of the University to .

.
.,..:

make academic judgments asto tow' best allocate scarce
resources or 'to determine for itselfon.academic

II
grounds. who May teach, what may be. taught, how it shall
be 'taught and who may be admitted to (citing .

Sweezy vs. New Hamp,shire, 354 U.S. 234,- 263-1957)

II

Th-Fliii-Es. for our decision is narrow. Having
created a fOrum generally open to'studen groups, the ,.

University seeks to enforce a ,dontent-ba d exclusion
of religious speech,.

. lts exclusTonary polio violates;
the fundamental principle.that a state regulation of'
speech should be content-neutral, and that the
UniVersity is unable to justify this violation under

II
applicableconstitutional standards."

65

I :1

1. If, then, the Constitution does .not "stop at the-school.-
. .

.

\

1
house gates," i,t is clear.that the authority of a college or

university ove its students has. limits. Questions, of course,

remaik. These are a feW: When does the protected. First Amend-

ment speech or conduct outweigh the reasonable'right of the

.nstitution to maintain order and 'to rotel normal academic and

administrative processes? When should the responsibility of the

institution to control those funds it.collects and administers

override' the right of students .and studeht organizations to use

those same resources to promote their own First Amendment rights?



From all this, however, constitutionally-based authority fclr

the rights of the students as individuals to be free from a

"governmental" regulation of their First Amendment activities

has.-emerged. Any public institutlion's.authoryitY to-ditcipfine,

to regulate, to control conduct is and must be tempered by these

C. The Rights of Academic, Institutions

The Dartmouth College case, was followed in 1844 by the

67
Court's decision in Vidal vs. Girard's Wrs. There, the

.Court was again faced with questions relating. to the 'rights and

interests of a private "college. ". Mr. Girard had bequeathed'

substantial sums to the C.ity../9f fhiladelphia to establish a

"college" for "poorj_white, male' orphans between the ages of 6

and 10." In so,doing, Girard. specifically provided that no

clergy should be permitted.to teach or even visit the

institutionv.-

Girard's.heirs represented, ironically by Daniel Webster

-- sought to void this PeqUest on the grounds that the "college"

Could not be a. charitable. inst/itutAon, given its antipathetic

037
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.PI

approach to charitable (reltgious) values. The Court disagreed,
; 4

oring the arguments of. Webst.e.r and-holding that the will of

`6.

Oe.dontr should be honored.

. 4,,

Here again, the Court' found compelling. the proposition that

private,.char4table institutions dedicated to edt5ration were of
.

such social impartaaee-that they warranted extraordinarY,

. .

40 protection

-,#

.* fotinded in 1869 by an ar,,,t-abolitionist group -- was convicted
.

A
. .' 4442 i*; ;;.:

.4-:;..X.

427 even-Irthose institutions openly espoused some
:

*ValUes that did' comport with more popular religious or.

political thought.' ,

c

Decades later, 904, the Court was less inclined to .

7
f

'protect an.academtc institution from unpleasant, popular

Kentucky had passed a statute forbiddin9 the instruction of blacks

P

and whites in the sameeducatonal institution. Berea College --

.under.that

P

Courts sustained the conviction on

MAI grounds that the State hadin interest in discouragiml iriter-

marriage and riregenting racial dfsharMony.,

-

Thl preme Court affirmod, over cvigordus dissent by

10
..

Atstice,Itiarlan, finding thatthe College could still instruct

4



1

t

both races as 'long as the classes were not mingled. in an apparent,
,

. 4*

deparNare from its reasoning in the Dartmouth' College and Girard
114

cases, the Court ignored the' i4stituti.on's founding purposes and

69a
long Mstory.

.

,

The dbparture, represented by theiBerea College case is a

. .

,

useful remi% nder that. man -made institutigons -- such as the Supreme

4

Court -- can never be fully insulited from the social, and political,

forces around them. The protecti4aYforded Supreme Court

Auttices -- lifetime tenure -- by the framers of the Constitution

has permittid the Court to move out of 'Step with popular opinion
ep,

for a time -- as, perhaps, in the,caie of 'the Warren Court during

the. 1950's, and 1960's -- but rarely for' long.
Or

The decision in Bereo College reflected, no doubt, popular,

opinion on the matter of.racial integration at' its time. The

Court's more general' and longstanding history of protecting the

integrity of academic institutions may well reflect more long-
.

standing if not fully understood -- social values.'

In contrast with the 4erea College casek.is the Court's recent

69b
decision ill the controversial 90b.jones University case,

39
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A

There the petitioner institution sought ax-exempt status under

the' Internal Revenue Code. The Internal Re)nue Service had concluded
A

at it could 'no jo longer justify alto-wing tax-exempt status to-

private institutions that practiced racial discriminationl!

Bob Jones Universibty, while. permitting unmarried Negroes to

enroll as students, refused enrollment to persons who were

partners in interrkcial marriages or were known to advocate

.

interracial marriage or dating. BecaOse of .this policy, the IRS

i

revoked the University's tax-exempt Status.

The sponsors of Bob JonA Universtii were found to

sincerely believe that the -"Bible forbids interracial marriage

and dating.i' Nonetheless, in delving the tot-exempt status to

the University, the Court cited its ong-standing line 'of cases.

establishing beyond any doubt that "racial discriminatioh in

education violates a most fundamental national public policy,

as well as the rights of irtdividuals." And, the Court,

conCluded:, "(R)aci Ily dtseriminatIty education. systems cannot

be: viewed .as conferring a public benefit within ttlecharitakle

concept under they Interdal Revenue code.."6

.
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While generally the'Bill of R'ights and.the 14th Amendment

are applicable only to' individuals, there nonetheless has

evolved a constitutionally-basedprotection for academic

) u

inStitutions themselves. This has. .been evidencedo his rically,

S

by the Supreme Court decisions in the Dartmouth College and

Girard 'cases. It. is found more recently in a variety of other

70
cases, beginning with Sweezy vs. New Hampshire. There, Mr.

Justice Frankfurter referred to the "right of the University" --

even a.public university -- to make certain judgments.:No further

explanation, is made:as to the constitutional basis for this insti-

,

tutional "right" --.and we. are left vnly.to conclude that it arises
V'

from a liberal reading of the First and Fourteenth Amendments.

The institution's authoritt and .freedom to determine "who

may be admitted to study," articulated, by Mr. Justice Frank-

71
furter Sweezy vs. New Hampshire as a vital component of

the institution's constitutional. protection, came squarely before

the Court in the landmark case of Bakke vs.'Regents of the

72
University of California. At issue was academic freedom in

the context a n self-governance rather

10.
41, .
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than the more traditional sense of the individual,'s personal

liberties in teaching, spe'aking and scholarship..

In Bakke, the Supreme Court was called upon to consider the

University of California's special admissions program for the

Medical School at Davis. Under Fourteenth Amendment analysis,'

the Court was forced to conclude (for reasons discussed later).

that the University of California's .preferential admissions pro-.

.gram for.minority students could not withstand constitutional

scrutiny. Because the'program involved the classification of

persons based.on.race classiftcations- suspect" under .the.

'Fourteenth Amendment -- its' justification would require a "com-

peiling" state interest. While the University'.s policies failed

the applicable Fourteenth. Amendment test, the Court did find

.

that the right of an institution' to attain a diverse student body

was a constitutionally permissible goal, one that rose to the

dignity of.a'"compelling" state interest.

And. Mr. Justice Powell (for "a fractured majority), note

that "academic freedoM, though not a specifically%enumerated

constitutional right, long has been viewed as a special concern,

4Z
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oU the _First Ameildment ;" .Further, "the' freedom. of 'a university

to make its own judgments as to education includes the selection

`73
of its student body:".

Citing Sweezy vs. New Hampshire and Keyishian vs. Board of

*74

Regents, .Justice PowelPs opinion noted that "the dtmospiiere

'speculation, experiment and creation' is so essent'ial to

the quality of higher education'-- it is widely believed to be g

_ promoted by a diverse student body." BettAe freedom to select

a student bOdy,.even `pursuant to constitutionally legitimate
.

state objectives, inot absolute. The_COurt,also found that

0
"although a university must have wide. discretion in making the

sensitive judgments as to who should be admitted, constitttional
.

.

75
limitations protecting 'individual rights may not be.disregkrded."

The constitutional Principle that even puPlic educational

institutions are to b 'protected ftoM governAental'tntrusionin

making certain educational .decisions is thus well-written-, if- :

1
only tenuously grounded in a constitutional foundation.

Others have expounded in greater detail upon this nOtio.nof

76
Institutional academic freedom. What remains, however; is'the

m.....111.-,
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qUestipn of how' a public institution- -- the creation .0

#

a state

-- can be said to enjoy constitutionally-based autonomy froM the

4

state itself? The Court's writing in thit regard seems to

ground the institution's constitutional rightS in the 611

76a
rights of the individual academics therein.

In any event, here again, tuestions as to the limits of this

.

institutional' autonomy are rift for,controversy and litigation.

A
How.far may government go, for example, in prescribing the courses

. A

I of stUdy -- whether. degree programs or specific courses or course
. .

. f)

':=.76b.

content itself -- at public institutions of higher- education?

I
t How far may government. go in limiting what a-public institution

, .

! I
"duplicaticse within a system or whatever? How far miy. government 1 r.

may teach whether for fiscal reasons'or the avoidance of

1

1

go in directing or coercing admiissions or academic policies?

Another interesting test concerning the academic freedom :of

a private. institution in kigher education may well come before

) the Stipreme Court in an actionbrought.by an organizatiOn of

4

'homosexual students against. Georgetown University. The-stirdent

orgadization alltged that the' University'S refusal to grant them



'"offiCial reeognitton" for .purposes of the use of UniNersi.ty

.

facilities'and.Acceis. o'student rganization funding votates

the District of Columbia's an Ri4hts. Act,. a 1977 law that

affords homosexuals the:saMe.broad protection it gives to women

and members of racial, ethni.c and religious minorities. The
,e

r
.

I .$:-

University, however, has asserted that- such official .recOg-

nttiOn nia'y well.be -confue& with V endorsem6nt of .positions

taken by these organizations' -- this, running.directly counter

to the position-of the, Roman Catholic Church\on homosexuality.

The issue, then, iswhether a local' law.ean reluire that a
II ,

-private institution of higher education take' a position it

I

II

clause as well as the constitutional doctrine of Academic Freedom.

Recent evjdence of the -Court's reltitance to sanction

76c

believes to.conflict with its fundamental purposes and principles

- a test of the 'First Amendment's "free exercise" of religion

governmental intrusion into colleges and upversities was found

77
again in. Grove'City College vs. Bell. , There, the Court gave a

,

narrow reading to section 901(a) of Title IX -of. the 1.972 Educa-

.

tion Amendments, whith prohibited sex OisCrimination 4n. "any

45
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11 ment that conditioning federal. assistance:on compliance with

program or activity .receiving federal finantal assistance.'

;hile the federal government., bad'attempted. to regulate any and

1
all activities4pithin any institution receiving dirett or

direct federal support -- the Court nonetheless found the regu-

latory authority only "program specific."

The only federal aid received by Grove City College was

indirect financial support provi'd'ed its students; thus the federal

government would be permitted to regulate only the 'financial aid

40
progra'm of that institution. The government could not regulate

employment, activities, or other aspects 'of Grove City College's

P

programs that did not directly receive fedef funding.-- as

for example;jts athletic program, 'its housi g or counselOg or

other support programs.

The Court di'd refuse, however; to accept' the College's trgu-

A

Title. IX infringed upon .the First Amendment rights of'the College.

and its students. As Mr. Justice, White wrote "Congress is

free to attach reasonlible andunamt.iguous conditions to federal

.4



0

financial assistance that educational institutions' are

78
obligated to accept."

The Court was:not similarily reluctant 'to defe
4 ,

organization ph.igher education 'institutions on the marketing

1!

A)f-broadeaSt rights for Athletic events. In National Collegiate

,79 .

Athletic Association vs. Regents of the University of Oklahoma,

the Court found the NCAA's control of such broadcast rights to

constitute horizontal price - fixing and output Limitation --,both
c..

- violations of the Sherman anti-trust law.. Arguments that `the
1

..

unique nature of' intercollegiate football warranted special

exception fser accepted anti-trust analysis_ to help preserve

competition balance or to protect live gate attendance at all

college games_-- were unpersuasive. Only Mr. Justice White,t

h mself a former All-AmeriC,an collegiate,football player, joined

by Justice Rehnquist, objectedto the.Court's analysis of
..

(allege football as a primarily commercial `venture.

DA Conclusions
/

Some have assIxted that the role of the ColistitutflOn in
0

protecting.acade&ic freedom.has.comeAnto some neglect of late.

47



And it may well be true thit in. 1984 contracts, institutional

policies, and campus custom may offer faculty and students'

80
greater protection than constitutional doctrines. But it was

not alwa1ys thus. Our history is replete with instances inIihich

academics ran afoul of the interests of ecclesiastical biodie of

,/

powerful benefactors or politicians, without benefit of any

80a.
effective ototectift.

It is also 1.ikety true, as O'Neilpoints out, that under the

constitutional doctrine of academic freedom "university professors.

e

will enjoy at leastiAs much extramural freedom as do other govern-

meat employees, but not necessarily more.:.... The constitutional

decisions striking down loyalty oaths, intrusive reporting

'requirements, -inhibitions on political activity and other con-

straints have involved professors,as plaintiffs for reasons more

80b
incidental than central." Moreover, "We use terms like

'academic .freedom' with a degree of confidence that may surpass

80c
'our common understanding

ft

The language ofthe Supreme Court in cases involving

academics -- giving constitutional significance to the term

a
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"academic freedom" 11- is, perhaps, of more rhetorical than legal .

value. Stil .the Court has expressed as well as demonstrated a

pecujiardeference to academifs and academic instjtutions. It

-protected Oartmouth.Collegg, as a special kind of.institution,

from governmental intrusion; it drew limits on the power of

tnqUiry by legislative bodies intruding into educlettonal affair's
2

_
1and issues; the Colirt did aote'that_.an institutions interest in.

10 A : %

.......-/a diverse.studeat body -- selected by that institutiom -- was
4

14tompelling.;" the Court did protectthe right of a student editor

to pub l i, vcontrovers ial, material -:-.elevatiAg.the status of her

rights to those of A private publisher; the Court did protect

\ student organizations in a 'public institution from constraints

u on .their associatioaal and expressive rights." A dco4uld it

not 'be that at least some of the policies and.contractual provi-
4

sions enjbyed by academics and students today arose as a. direct

or indirect consequence of ihese legal mandates?

Moreover, as O'Neil poyted,out; today it is not always

clear "whose acadeimic freedoM is at stake." The typioal academic

freedonk in the 1970's and 80's, tends, to be an intramural dispute

e

49



ween administration. and faculty, between' administrat:ion

and students, 'between faculty and their departments or personnel

.committees, between 'unionized faculty. and rugged'individualists,,

betweeh protesters and controversial.speakers. These controver-.

sies blur moral and ,ethical issues -- whose freedom'is at stake?

Whose must berestrained? Overt intrusion by external forces

seems less ominous -- the matter of loyalty oaths are settled,

the HUAC is dormant, trustees like "Big Ed" from Thurber!.s "The

cir

Male Animal" .seem less threatenedor'more preoccupied with inter -

collegiate athletics or the universty'sAfole in economic

development.

a

But while contemporary policies and contractual agreements
A

may well provide more specific or extensive safeguards

whether owing:to..mifiiant unionism or enlightened academic and

political leadership threats remain, albeit more subtle than

those of earlier history. 'And the constitutional-based protec-

tion for freespeech and association,expresed by the Court, in

terms Of great deference to the academic community, has likely

-served as 11.t least an impelps for the develbpment of thee

,53 0
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protective' policielt. It also serves as-'a urfaor' or a "safety

net" beneath which institutional or governmental legislation or

policies or practice may not fall. 'That reas,stir.ancew.as not'

alwayS so clear or so' comforting. And it s likely because it.

is so comforting that it might today,be taken for granted.

II. EQUAL OPPORTUNITY IN THE.ACADEMY

. "(N)or shall any' State ....deny any-person
within its Jurisdiction the equal' protection of
.the laws;" Amendment 14, Constitution:,

Wiile./heliistory of the nation and the Supreme Court

. ;.
relative to the issue of equal opportunity' is not. a.source-of

pride, the modern history of the' court is more noble. Like-
.

w'ise', the earli4r. htstory,of Ameritan iligher education is Rat

particularly noble with respect to equal opportunity.

11

81 4.

As fate as 19,38, .the Supreme. Court was required-ta strike

. down as unconstitutional a Missauri scheme which barred Negroes

from a legal edycation in that state by offering instead tuition

0

to attend sch661s'in other states: The Court held, by 7-2 vote,

that the individua'l's .right to-"equalprotection of the: lawn_

82
must be provided within a state's 'awl borders.

5'1 54,
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1

1

6
,

'Ten years after this dectiion, the .Court was'agaih faced
0,

with a segregation case wising from ttle higher eddcition
4.

. community " this time, ruling that Oklahoma could not admit any
or 0

- additiorial,white studepti-tO a statesupported 104 .schbol unless

83
l first provided'acces to legal education for a black woman.

;00'.

fI

And then, two years later, Oklahoma was

.

41

again called to task

before :the Court this tige'because,:while UniverAity officials

had been forced by a lower 'court to admit a black Man (106 had. a

grduaie.degmee do other appropriate credentialsftO a 'graduate.

program in education, the trappings of 5egregation were still

Imposed,with. a vengeance. This student- was, ftrr example, required

to. sit in, a speclal row in the,ctassroom or at a special table

in.the 16rary. -The couyt,unanimously..held:thatoeven "interble",
. O

e

factors must be considered,"a'od that Oklahoma's actions -0 this
;

,

regard clearly deprived the student of such"eqUality of
:.f P

..t. 4

8

ment.
.

s

,

# ,

And.agafn.prior. to th'e'llhdmark public schools' decision in
el

,
I 4

.

85 =
Brown vs. the. Board of fdueation. the Supreie Court was-Taped

:,I. *
. . -4, .

. . . ,

riith' tht question of whether the so-called "separate- but equal"the
i

II
* .

.- ..
.

.

.
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test --then presumed acceptable under the 14th Amendment -- was 'r

.66

met in a higher education'conte*t. In Sweatt. vs. Painter,

*bedded the same day as McLaurin, the, Supreme Court faced the

question of whether a Negro, who had been, denied admission to

the University of Texas- Law.SChool solely because of his race,

k

was afforded.the "equal protection of the law under the 14th

Ame'ndmen't when he Was granted enrollment at a Separate law

school newly'established by the State for Negroes.

The University of Texak Law School was staffed by, a faculty

of 16 full-time and,3 part-time professors, some of whom were.

nationally recognized in' their field; it had a library of-65,000

'volumes and'approximately 850 students; Students had opportunities

.t -participate 0 a law review; moot court facilities, scholarship
.\

I
fun s, and national. hrary society recognttiorlswere available

to them. By contrast, the law school for Negroes, opened just a
* .

few years before, had no regular faculty or library; it was not '

"{A

accredited.

The Suprenie Court was thus faced with whether the State of,

-Texas provtded 'persons, individually, with the "equal protection

4..

'1
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1

1

I

.1

4

11f the laws." Texas had clearly failed tjle test, and the Court

held that "the equal protection clause of the Fourteenth

Amendment requires that (the student) be permitted to enter the'.

87'
University of Texas, ,aw School.'

Brown vs.. the Byrd of Education, subsequently laid to rest

the judicial doctrine o "separate but,;,, equal" educational

opportunities'under the 'Fourteenth AMendment. That constitutional

issue having been determined, the Supreme Court did not face the

equal dpportunity question in the higher education context until
.11

1978; when it could'noyonger avoid the highly controversial

publ4 policy questions raised by so-called "affirmatnie action".

.admissions and hiring practices.

Earlier, the Supreme Court had declined to reach a. decision

88
on the meritsof DeFunis vs. .0degaard. that case, a white

Applicant to the Untversity of Washington Law School 'had been
l

denied admission in favor of candidates admitted under a special
h.

program for racial minorities. Asserting that his qualificittes

were superior to sevcra.1 admitted applicants, DeFunis persuaded

the courts of.the'State 'of Washington to order temporarily Nos'
44.
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admissidn the University . f:Washington.Law School. By the

time the case reached the Supreme Court, DeFunis had all 'but

completed hi's degree program. The Supreme Court, overIthe

w rigorous dissent of Mr. Justice Douglas, dgclfined to hear the

t

case on the grounds that the controversy was then moot.

-The issue could not, however, be avoided in Bakke vs. the

Regents of,the University f California. 'Bakke had been

denied admission to the University of California at Davis

.

MedicaJ College while, at the same time, a number 'of positions

)

(16.out of-100) in tfe entering class had been set aside for "a

sOcial admissions program for minority applicants. Bakke had

4

not been permitted to"Compete on an equal basis for those partic-

ular %lipftces" in that entering clasl because he was Caucasian.

The Court broke into three factions on theAssues presented.

Pour Justices concluded that the constitultionarquestion of whether

Bakke was denied the equal proteaion of the, laws need riot be

reached, because the program first violated a federal statute --

"
the Civil Rights Act of 1964. Section 601 of that Act provides:

"No person of the United Statel %shall, on the ground of race,

-55

58



color, or national origin, be excluded froth participation in

any program or activity receiving federal financia.4 assistance."

0

Four other Justices found no legal infirmity in the Unimr-
.

sity's program. Theg,cOncluded that:' "Government may take.race

into account when it acts. not to demean or 'insult any racial

.4;

,group but to.remedy disadvantages'cast on minorities by past

racial prejudice .... Claims tfttt law must be 'color-blind' or

itiCt datum or race is no longer relevant to public policy must(

be see4as aspiration rather than description' of reality."

Mr. Justice Powell, standing alone, wrote the opinion of the

Court, holdihg that racial classifications which violate the

1969 Civil Rights Act are the samesas those which violate

the Fourteenth Amendmer. While rejecting the'position that

"racial discrimination agatnst members of the white majority

cannot he.suspect if its purpose can be characterized as benign," 6.

he found that "the attainment of a diverse student body ... is

clearly a constitutionally permissible goal fbr an institution

. .

of higher education."

56
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10

:Powelj rejeCte'd,:hoNver, the arguments that .California also. I.
,

had 4 "compelling interest" in assuring a specified .percent of.

'a'ny's.raciaJ or ethnic grouP.in the. student .body, or in elimina-.

ting the effects of past so9ietal discr mination (when this is

at the expense of others and when there has been no judicial or

administrative findpg specific di'scrim'ination), or fraining

professionals to betler serve a wider minority popuiktion

`OCulatly when there.was no showing that this admissions program

would accomplish that goal.).

The question then came to reconciling Bakke's rourteenth

Amendment rights .with the Univer'sity's interest in promoting a

diversestudent body. Powell concluded that while race may be a

a

.factor -in admissions decisions, the program atethe University. )

S.
of California went too far by utilizi40 race as the only factor

I.

(

1)

determining who would 'compete for.16olaces.CAltslentrint

,class. %In short; while the intereW f-Overstty is compelling

in tt(e ntext of theAJniversiX4' 2Wons program,i.° the

1 ,

specific program, at California: was not Oces.sdry to achieve a

legitimate institution4 0;414

4.i;C '41 11"'.4 1st
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Powell cited a Harva'rd College policy which,. in his opinion

accomplished that end in a constitutionally permissible faction.

The Harvard policy to question "expanded the concept' of diversity

to include students from disadvantmediconomic., racial and ethnic

groups." Thus, race was a factor in admissions decisions,
6

rather than the sole factor.in.any particular decision. While

under the Harvard policy the race of an applicant "may tip the

balance in his'favor, just as 'geographic origin or a life spent

.

on a: farm may tip the balance in Other candidates' cases,"

race..nonetheress. was not the sole determinant In these decisions.

To this approval of the Harvard prinram, Justice Blackmun

acidly observed that: "I am not convinced, .,. that the

, difference between the Davis program and .1 he on. employed by

krYar0. s very profound or-constitutionally significant:...

The tynidal, of course, may say that under a program such as

Aarvord' covertly' what Davis conceives it

91 .

does. ope nly." t
/

Thus. race continues to-be a, "suspect classification" under

the Fourteenth Amendment -- Whether used to benefit or

. 58'
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discriminate' against a race of persons

a "compelling' state.
/interest must be established. At least one

and to justify its use

Justice on the Supreme Court believes that diversity in
11

-student body is. such a compelling interest -- though any program.-.

.

. ,or policy. which is.designed to achieve that goal must be narrowly

drawn toward that end, vid must do minimum vfoltnce to the rights

of.persons whO may be thus disadvantaged.

4

The plUraliiy opinion in Bakke thus left institutions of

higher edugationWith substantial discretion over-admissions

-- albeit with kelear warning that there were

-tions on that discretion when individual constitutional rights

. 4butted.againstAnstitutional Objectives, however salutary those.

miglit be.

In reviewing various statutory programs in the area of equal

opportynity, the Court has been-solicitous. of a university's

interest in control over educational matters. For example, in

92
,Southeastern Community t,olle9e vi. Davis, .the Court refused to'

requi?e, under Section .504 of the Rehabilitition Act of 1973,,

that an institution of higher education substantially.modify an

59
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educational program to accommodate Ahe handicap of an applicant

/ for admission. The college in question hadwdenied admission to a

nursing program to an applicant with a serious hearing disability.

The institution determined that a hearing limitation would inter-
,

fere with patient care.

I . r-

.The statute read that "nccotherwise qualified handic:apped

I individudl sale y by reason of his handicap, be excluded

from participation in any prOgram or activity receiving federal

financial..assistance ...." And while the Court noted that this ..-.

does require an "tven-handed treatment of qualified handicapped

e

persons," it nonetheless held that the reluctance of the insg-

,

tution to "make major adjustments in its nursing program does

not constitute such discrimination."

93
On,. the other hand, in Cannon vs. the. University of Chicago,

the Court concluded that a rejected female applicant,to a 'medical

school who alleged sex discrimination had a right, under Title
411

IX of the Education Amendments of 1972, .to bring a private suit

against the institution -- rejecting the.contention,that such

ilitigatiOn would. pose risk that:"univer4ity administrators w411.

6
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be SD concerned about the ri-sgt of that they will fail

to discharge their important responsibilities in an independeili

and professional manner."

Likewise, institutional policies will not be protected if

they interfere with the, proper exercise of federal policy over

matters not directly reated/to educational questions.. For

R4
example, in Toll vs, Moreno, the Court Meld that the

University of Maryland could not deny aliens the' beriefit'of

resident tuition merely because of their immigration. status.

When the Congress had made explicit decisions as to the status

of non-immigrant aliens in this country,, the State of Maryland

-- through its university was not permitted to render them

ineligible for the binefits of domicile status.
95

As the Bakke case was a landmark in the area of racial

affirmative action, the case of Mississippi Uhiversity. for Women

vs. Hogan will likely. become a landmark for the analysis of

96
sex discrimination.'

In. 1884, the Mississippi-Legislatuhe had created the

I

41ssissippi Industrial Institute :and College for the Education

%
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4M
y

of White Girls in the S t.,44Of Mississippi," subsequently named

the Mississippi University for Women. Even in the 1980's, the

University bad limited entollment in ? 'School ofA4ursing.to'

females.. Mr. Hogan, a registered nurse who was seeking a bacca-

laureate degree in nursing, was denied admission solely on account

of his sex. 'While the State of Mississippi did provide Mr.,Hogan /

with other educational opportunities -- specifically,'.by.traveling

some distance to another institutio *' -- there was no/question but,-
1

that fetal.es had an opportunity .which was not avail ble to Hogan.

While the Supreme Court had never, theretofore held that sex,

was a "Suspect classification" under -the.ksurteenth Amendment,
. .

i

thus requir Og ""comperling state interest" to/withstand'con-
i

.

,

I

1

stitutional attack, the Court had struggled th the standard to:\
.... v . .

. A

, .

,

be.applied in determining whetfrer:sex-based Oassifications by

0 97
states .were permissible. JOese.decisitins had established that

v. 0

such classIfcationt required an "exceedingly persuasive justifi-

cation" a standard somewhere short of the "compelling state

98
interest" applicable in racial discrimination cases. In such

sex discrimination cases, an "important goverpintal objective



must be establisheddinorder to withstand constitutional attack,

'and tM "discriminatory. means employed ... must be,substantially

99
1elated to the achievement of those objectives."

In Hogan, the.COurt concluded that Mississippi's articulated

Justification for maintaining a.single-sex admiSSions policy:at

this School of Nursing -- to compensate forotherdiscrimination

100
against women "unpersuasive:" _ 1ississippijailed to

show that women lacked opportunities to obtain training.in the

field 'of nursing, or to obtain positions- of" leadership in that.

.1

. field.

Justices Burger, .Blackmun, Powell and Re nquist all

II

dissented prinOpally in deference: to .the historical purposes

of single -sex. educational programs. It should be.noted,',by the

way, th4, the 6ase's majority opinion was wr tten by Ms. Justice

I 100a
CrConnor, the first woman appointed to the Uniteriates.Supreme.

Court.
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ConclUsiont

I.

0

And;so, in a Mere30 yeart, higher education has gone from

Sieuel to Bakke, from tIcLaurin to Hogan. The controversies

swirl today. about the future of predominently or historically

black inftitutions -- desegregation at the.state-wide level.

The issues are whether to ditmantle or reorganize Institutions'

initially established as the only postsecondary opportunity for

oppressed' minorities -- other institutions have since been

10.0
opened to minority racial-and ethnic groups.

Today, q/ontroversy also swirls around the means by which

institutions that have historically been:cloted.orhostile to

minorities might now be fully integrated -- the so-called

"affirmative action" plans, most of which .were adopted at the

i4isistence of federal regulatory. agencies.

-Finally, today controversy swirls about whether federal

II-
government may enforce, ,by statute, the provisions of Title IX

c\

of the Education Ardendments -- barring sex discrimination in.

,

educational programs: The utility of the equa rotection

't

p

If 1'
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clause of the- $4th Amendment in this_regard has come before the,

Cou°ht only at the AnOstence of a male.
4

.0Ver the past thirty years the Supreme Court has taught

that the notion of ,liseparatebut equalu'educational'opportuni

ties for the race is no longer cOnstitutianally tenable. But-

the Court has also taught that a state may go too far in

rectifying past injustices, and that that same equal 'protectron.

: clause applies in force to protect the interests of white
.4

,cltizens'whware disadvantaged by state - sanctioned programs on

account oftheir race. While state law neednot,- and perhaps

cannot,, be color blind, the states 'or any state institution,N.
must carry a strong burden,of proof to show that any classifica-

tion basedon race is justified by a. compelling interest.'
,,N 1

Thus, while a state may have a compelling interest in

diversifying its student body -- an interest also. protected /-

under the constitutional doctrine .of academic freedom -- even.

this interest may not be used, alone, to advance t e rights of

one, race of citizens over another.

65
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The .Equal/ PrOtectioh clauWpf the'A4th*Amendment hold's that

eVen,,as:McLiuren and could not be *so, shabbily treated;,

,

likewise,. the discrimination again Bakke solely on account of

* .

..shisrace was an improper and ,discriminatory effort to rectify past
.0 .!

.. ,.

injustice -.- .- however well-intentioned that effort migtg have been...

Likewise, the Cdurt has Little sympathy fop state=based
f

h3 ,

. discrimination based upon sex -- even well- intentioned, as

tt Hogan; case. Distinction beween the "compelling state

n

Anterest" needed, to justify classifications'based ograc and

the "exceedingly persuasive..justification":required-in cases of

classifcaions based on sex, seems little more than A. fine

77 /
point today. (The constitutional doctrine, ev 4lved over a period.

,

of years, makes: it clear tfa"state a5tion which seeks to clirssify'
-

persons.on the basis of race or sex s suspect -- even if the

S

objectives. are 'well-intentioned and crafted to -Advance the rights.

I/

of. ose classes of persons who h ad suffered pre0ous wrong,.
go

And so', pracfices.sommon over'Siome/tbfrtyyears ago are today

. a
. ,d

unihinkabie., The Supreme Court has been credited, in substantial

Y

measure, with 'initiating thi °s great 'soc:Ial 'change first,
V'

a

e



through its landma'rk decision in Brown vs. the Board ,of Educa-

tion, the progelpy of tha ruling. 'Thereafter:progresS was
dlos4t.

gained.through federal enforcemeht of statutory law -:-.?lotably

the Civil Rights Act of 1964, the Education Amendments of 1912,
.

0

and Egecutive Order 11246. Finally, however-Eit came again to

.
the Court to set limits on the dgvices used to promote social

and legal change -- first to rule on the controversial "affirma-

tive -action" policies and the rights of citizens of majority.

.races; and second, to consider the rights of. a male applicant to
gr

a single- sex'educational program..

The checrOlaced.on federal enforcement in the GroVe City

,College case is.based on statutory tonstruction a matter

easily changed by the-Congre'ss ra.theNthan constitutional

doctrine. But tne signal there may also be toward restraint in

0

'federal interference in academic, instil utions.

The word. today seems, to be "equality"*-- for disparate

0

treatment #Ofbany character will be carefully-scrutipized under
er

,

I,

I. the Equal 'Protection. 0ause.of the. 14th Amendment. This

.
, lb

,.
e

t
#

. !

doctrine. -- limitihgeaffirmative action,, 1 miting state support
,0. * \
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4

.

for single -sex or historically black institutions or programs --

seeps at peace with the times in academe. And whit -e specific

controversies and the application of this doctrine may, and

.doubtless will, continue to arise, the doctrine seems generally

settled and provides at least the.Callostitutional fram&work for

the social changes, taking place between the races and the sexes

in higher education and elpiewhere.
.

4

I

PROCELURAL RIGHTS FOR AND STUDENTS
cr.

"(N).or shall any State deprive any person of
1 ire, liberty,.or property, without due process
of law." U,S. Constitution, Article X1V41).

4,

Over' just the past two decades,, several cases have come

before the Supreme Court concaning whether public institutions

of higher education.had dinied individuals the riZ111,, to "life,'

lilerty or property," aindoif so, juit what "dud:process"frreqUire-

ments were "applicable. ,Under; the FoUrteenthAmendment analysis,

the actions of public institutions constitute 'state action,"

and.oirtu.Ch action affects "life, liberty or vroperty" interests

of individualwpr'ocedural protections must be honored.

-r

.t
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In Slocbower. vs. Board of Higher Education of New York

101

.City, the Court considered whether a tenured faculty member at

. the City Uniwirsity of New kork could be summarily dismissed

from his employment because he'exercisAd his Fifth AmendMent

righr-not'toanswer certain .questions. before a legislati4e tom-

(

mittee. Under New York law, a tenured fatulty member was entitled

to notice and hearing.before any. Oscharge. Another New York

statute also' Provided, however, that any City employee who utilized

the privilege'against:self-incrimination before a legislative

committee was deemed to have resigned from his employment. In

..holding the latter statute unconstitutional, the Court Pound

impermissible an.implication,of gUklt based upon the exercise of

a constitutional right. The Court also found that SlochoWer had.

5

been.denied the "protection of the individual against. arbitrary

action," wh+chhad been identified.as the ",very esstnce of

02
(procedural)" due process."'

a.

4.

s 'Noting that while he State has broad powers in:the,.

selection'and discharge of its eployees, and itsaty (have been) ,

' 69
p
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that proper inqu'icy would-have,showed Slochower's tontihued

(4 ,

employment to bel.bcons4stent with :theta .eal. interest of the

state," the Court nonetheless found "there has been no such

5'

inquiry here, and ... th,dismissal of appellant +41,01ate due

103)

procets of law,"

The ,principle restated in Slochower, and, the long line of.

precedent before it, gi'ves rise to. those two persistent questions

applica'ble to a64Ndue process litigation: Was either "life,

liberty or property at i.ssve in any action involving the state?

and, °if so, what process ,was, due?"

104
In 1972, in the companion 'cases of Perry vs. Sinderman

105
and Board of. Regents vs. Roth, the Court was called upob to

determine the procedural rights,of non- tenured,fac°ulty. In neither

instance. -- Prpfessor Sinderman at Odessa Junior ,College or Pro-

fessor Roth at theAniversity of Wisconsin/Oihkosh was either
,

faculty member provided'am explanation of the reasons for his,

1

termination, or a hearing at which this.decision coutd be chal-

lenged.

U. 73



1
rose above the mere' "expectancy"' of re-employment, then he or

.,
c)

1.

In SInderman the Texas system did-not have, q'tehure pol icy.,

-and faculty 'served Under a series of one-yearwritten contracts.
.

Professor Sindermah had been thus. employed for ten consecutive years.

Ih.Roth, therfaculty memberin q4estion was not contracturally

entitled to a statement of-reasons for the nontrenewal nor to 'a

any procedural protection.

The issue, then, in both cases, wa's whether the non-renewal,

of the faculty member's contract somehow constituted, a deprivatIon

of, ,1,1Lberty or "property" Within the meaning 'of the 14th Amendment.

In Sinderman, the Court found that while.aAierely subjedtive,
.5 1

"expectancy" of re-employment right not itself be protected, the

.7"

faft.Omember was at least entitled to an opportunity to establi

in a lower court that the College ,had a de faCto tenure .policy:

If so, and if the facultymember's interest in continued employmeht

1

S.)

I

.7

she would have 'a "property interest" in continued Gmployment..and ,',,,

would be entitled to some procedural protection before termlbation;
,

While a written contract with, explicit tenure provisions
00

1

need not be present to create such pebperty inteiAests, the Coupt-

.71 74
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I.

noted that, proof.Of such an interest in continued employment

6

would 'at.least "obtigatecolTege officials to grant a hearing, at

his reqtrest, where he. could 4 formed o.f the grounds of his
4

106
. non - retention 'and challenge their suff.iciency..!'

.

Jn Roth, where .the Wisconsin statutory law contained. specific

pcovision1 governing tenure or "permanent". employment, non-tenured

faculty had no property interest" in continued emploptenf.-

Professor Roth liad argued, however, that h had- been.depri4d of

"liberty" -- in that the non-renewal of contract created a

stigma' or d isibi l,ity Seek ing other academic 'employment.

The Supreme .Court h d previously defined "liberty" to:

,

include the "right of theindividtial to,contract, to engage rh

any of the common occupatiohs of 11%,

knowledge

.r

acquire useful
. .

d generally to enjoy those prisvileges long

recognized as essential O.:the orderly PurOit:of-hapOiness by

107.

free men:". It had also noted that:., "(I in. a constitution for-

there can be no onokibt that. the meaning of "Ikbeirty!'
7

must be kroadtindged.4
108

72 .10.
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.

.

In Rotti,,A0wever,it was clear that the university did

not damage his standing .and associations within the academic

community. TA Court found that the mere nOn- renewal of-his

contract did not, in itself', call his.good name, reputation,

109
honor or,integrkty into question. The Court observed:. It

stretches the xoncept,t
1

o.far tq suggest that the person is
a

.1 deprived of 'liberty'' when he simply is not rehired in one job

I 110
but remains free as before to seek another."

110a
What now appears obvious was, of course, not always so.

Clearly, tenured faculty ate entitled to pnoce,dural protect on

prior to any disciplinary action4,clearlY non-tenured faculty

4
are entitled only.to what specific institutional policies pro-'

ti

vide. Much, of this now is established by contract

.

OD either

thraugh inst.ituttonal policies or through collective bargaining.

in any eVent,.the basis flithese agreements and policies: arOse1
:

from understandings of constitutional rights as articulated in

the Slochower, Roth amd.Perry cases. 1'

4
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Student Ri9hts

The Court hatlikewfse ,been faced with the luestion of

whether and what student interests must 6p protected by due

111
process. In y andis vs. Klin'e fpr example,.the question

involved studentt who had been deemed non-residents of a

particular state. Connecticut,. like otheestates, requires non-

residents to pay higher tuition to.attendt its public institutions.

Its law also provided : that once a student was classified a non-

resident, an irrebuttable presumption of. non-residency for the

duration of,enrollment was created.

The issue in Kline was not, whetll the'states-couid Classify'.
/.

non-reside'nts for purposes of disparate treatment. That right

Was well-established under the equal protection clause. Rather,

'the students in nuestionAemanded Arightght to establifh that they

had in fact become-residents of the State. And the Court hel)
1

that they were entitled to. such 4 right..

The'Classification An question, and the irrebuttable

' .

presumption it created, were "so-arbitrary aS to constitute a

1 2 . .

,
denial of due pracess of law," stated, the majotify apinjon.

,,-'11*-
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The State had other, reasonable alternatives/ for determining,

bona fide residence -- and. these could "not be ignored merly

/

beCause their applications were burdensome.

While theKline case dealt with the.harrow issues of an

.irrebuttable presumption'and,a clear "property" interest in a

4

financial benefit; it is also (pear that other stuctent interests

1

enjoy constitutional. protection as well,

Earlier, lower court decisions had made it clear that gtu- .

A

( .

dents attending public institutions of higher. .education had a

"property interest" in continued atte-nd-ante, tlatrrtaln

procedural rights attached to that property 'interest during

113
disciplinary actions." In Board of Curators of the

114
University of Missburi vs.Hdrowitz, the Court considered

whether a student dismtssed from the University .of Miss

Medical School fo'r academic reasons was entitle'd to procddoral

protectibns. There, each student's clinical performance was
4.

assessed by a Council of Evaluation 7- a faculty/student body

which in turn recommended actions to the faculty and dean.

faculty'member had expressed.d1atisfaction with the performance

75



of M . Hoeowitz, and this council recommended that s e be placedt
in aprobationary status. Later, this council again evaluated

her vademic progresi and concluded that she should not be Con -

sidered grad.uatiOn. The dean and the university provost

accepted that recommendation.

The.: Court held that Up procedure in. question, whereby the
.

student was advised of faculty dissatisfaction and giVen an

opportunity to improve, fully .met 14th Amendment standards' -- if

any such protections were required at all. Ms. Horowitz had

al,leged that the dismissal deprived her of "liberty," by impairing
.

n

her opportunity to continue. in her medical education .or employment

in the medicallyrelated field. But the Court found no need

to determine whether, any liberty or prokfty interest was at stake,

inasmuch as any such ,interest which might have existedwas properly

protected under .the diSpi sal. procedure.

No forma'l hearing, as might be .needed in a disciplinary action,

was held to be required for academic dismissal. n so holdihg,

the Court also recognize0 that
A.

. )

d



MOO

"(T)he need for flexibility (under thE).14th
Amendment) was illustrated 'by the significant
difference between the failure .of a student tb meet
academic .standards and. the violaticin by the sliodent
of a valid rule of conduct. This difference calls
for far less stringent procedural requirements in the
case of the academic dismissal.."

116

.Mr. Justice Rehnquist, for the Court, further wrote:

"Like the decision,of an individual professor as
to the p oper grade for a student in his course, the

....determi ation of whether to dismisS a student for
academi reasons requires an expert evaluation .of
.cumUlat ve information and is not readily adapted to
.the pro .ed ral tools of judicial or adotinistrative
.decision M ing. Under such. circumstances, we decline
to ignore.t e historic judgment of educators and ,

thereby formalize the academic dismissal procets by
/requiring .a hearing. The educational process is not by
nature.adversary; instead it centeio around a -.

continuing relationship, between faculty and students,.
one in which the teacher must occupy many roles --.
educator, advisor, friend, and, at ti es, parent
substitute."

117 .

In another, even more telling comment, the Court declined " to

further enlarge the judicial presence in the academic community

'And thereby risk. deterioration of many beneficial aspects of the;\
Sk

faculty- student relationShip," observing, "as did the Massachu-

setts Supreme Judicial Courtover 60 years ago', that aipearing

may, be !useless or-harmfur-in finding out the truth as to:scholar-

118
ship."
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Conclusions

1

Aricso, it is settled that, under the Constitution, actions

1r.

by.state-supparted, institutions of higher education are state

actions -- subject to the "due process clause" of the Moth
ma.

Amendment. lit ls also clear that actions by public institutions

. which affect individuals.may-well impinge upon niberty" or
A

r

,
1r

"property" interests, and thus gi.ve rise to procedural protections.
;. .

Clea /ly, students have a "property" interest in.their_conttnued

attendance at public :institutions of higher educatiOn. Likewise;

faculty and other employees have a "property" interest in their

contractual employment rights; and they also may have a "liberty"

interest in actions which advet(seily.affect.their professional

standing.

The "process" that is "due" relates tb the rights affected.

II

II But the 14th AmetAent clearly requires' that in disciplinary

4 ,

actions -- whether against employees or students -- the

individdah have a notice.of charges, an opportunity to face

accusers and offer rebuttable for an objeCtive forum with a'

truth-seeking function.

78
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.While the treatment of those matters of a governmental

nature that is, related to employment or discipline riequtires*

strict adherence to certain J)roceduralrequirementS, the-Courit

'was loath to impose .such requirements or procedures 41 academic

matters. The distinction between the university as a mere public,

agency versus a unique academic community was thoughtfully

recognized and carefully drawn in the Horowitz case.

Again, what now seems obvious -- that a public ;college or

university is. constrained by certain lega (or. constitutional)

requirements in its treatment of students -- was, not always so.

In those halcyonAays of in loco parentis, deans of students

were said to have meted out. justice that was swift and firm

without regard to procedural niceties. .Today, however, those

proceedings of a governmental, nature -- again gen4ral,ly invol7

ving discipline -- require that institutions afford at least

rudiientary procedural protection for students.

And even tough the Courts have been.far less stringent --

indeed, even reluctant -.- in.applying procedural strictures on

academic processes,,Xourt decisions' about the 14th Amendment

79 "i



ghts of 'students have had-t.significant mpact ?the ways In

which colleges and universities relate to their p itchOfile

cohstituency. Indeed, it is Very likely -that.the em e
.

in loco parentis theory i in ho small way related to th,

:b

recognitjon of th

)se,constitutional rights
.,

,

That the rudimenry requirements seem today to make such
I

good sense anct.to embody fundamental institutional.fairness
416

_

.ought not to obsure the faCt t hat they are requirements of

. econstitutional lw..-= protection owed eachAndividu'at by his
. 0..

,

'a matter orAnttitutianal jraCe.
P

or her state -- noy'

111

It,shouldils)knot go unnoticed that Most ihitutiop1

.-policies With respect to disciplihary actions against students,

faculty .Or other employees,. go Well beyond the,minimal require-

, /

*ments'of the 14th Amendment. Indeed, most public 4nstitutions
,

Wive created forums for highly adversari01 proceeding's never.

I

'conteMplated by nor required by. the Caur11.- In that sense,

acader0 may very well haveover-reacted to 'constitutional

4,
doetrIsne.

4.
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a

qutthe Cou.t has made abundantly :clear that -- p6rtic-.. .
.1.

te.

inleattens concerning academic judgment due process

requires only fundaMental fairness not institutional mimickry

of federal:fourt.prOcedures: And if some who argue,_ wit

.
pass-ion and force; that public institutions today are procedure-

IN 7-

at

. bound and that blame might be attributed to 'the ',Supreme Court,,

this criticism is, neit ,well taken,

4

I-V. CONCLUSIONS

Would the redefinitiqn of students' relation.Ships. With
,

a

colleges and universities have occurred but fOr judicial ,

>

VOW
,)

determinations conceroingv. heI.Fourteenth Amendment due 'process
v

, .
clause of First. Amendment prOtections,? ,,. Perhaps -- but mot

, . ?. .

6.

likely'. as rapidly or' as thoroughly.
.

ould institutions have° redefined' the frights and responsit:.
,

bi 1 itiles of faculty and staff with as much Specificity had the

Courts not first established constitutioonal limits and protections
r

$n this regard? Perhaps but not like)f.

-4

0



.

Would r'elitionst!ipt. -- ';on campus or off -- between the races

,ti? .
,.

! :,
, -11 ,

and` skxes have evblveWto theirAiresent state had the

1.1..,./.
.. ,..,

11 .
V

',,, Supreme Coyrt not, persistently arild steadfastly, utilized the
,t 't4.,

..., 1 r) .I: ...,
4.

Fourteenth:dAmeindmeny. tIoAhange
'.s...p.......

dl'ety in fun.damerftal ways?. Not1

,

1

I .

V

..,

likely .--- or ,atAilist. non as rapidly 0 as dramatitally.
t )

.b * k , .., b 0

.

None, of. this is to suggett, of course, that there were not

other events' and other farces _that were might0Y important t

4'

V ,, I''..
, . f J . . ,,, 9 . .

.p i
,

causkng,Oritlapingthe- changes in higher' education over the past1. .

mv .,
. 4 1 -

. ,decades:' demographic. changes, ti consumer protection movement,

'mores- of successive "generations!' or college -age yoth.

,IC
94

tY A...ht. ,

! 001ation4: theoNiebnam watt, the current preoccupation with voca-
..

,. ,

.tionalis*: -These fattors and others all changed and shaped the

111, o 1

aCademy. Bu4tWapplication. of ConstitutiOmal doctripes to, 1-N .
. 1. .( ...,

eluttrpo4r:sielrinvoFvfng..,the academy:-- 'legal theories.emanating,
. ...

- . a
$04 %1P. 4 .*

from tiailpre"meEoitri his aLtcr,played a irgmendously
406. a? *

A

4
1

sfinifitantArodein. tiip redefinition of academic relationships,,

' "
. II !! .4 . .

r 4,

Withiii and 'Without.
v it V.

1 0

-
. * . .

4 4, .. 0 .r.
A :: * .4 'll ) 1

While, a g'reat map7ouestions 4eneVai,),t pe'cific:queirk.

-- remain unanswered, we now gene.ra.11y knoii.tht coilititutional'
. * ..*

4 ,,11. .'' 82'
A

v
.
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,
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omrl(rinciples-which Tern. academic institutions. *Our understanding, ofof

these principles will not make life simpler -- 'guile the-contrary:

viluf:the protection thus rendered to indikiduals.-- a wel1.40 to

b

institutions -- is.likely well worth the price, any price. And

II ,

:,
_.

,

0

if institutions are governed today with greater attention io
,

.1i /- i.

legalities arfd,less. attention to t bditions, the academy .and its

4

citizens are honethele'ss more secure from external forces as
_

.

.0

well as from one another.

'The pervasive influence of the Supreme Court can be,sein

IIthrough most of these changes, and the consequences of that
'101 1

4

influence' have been more wholesome than deleterious. , Whether

the framers of the Constitution envisaged --.or could have

envisaged -- thve-issueso or had in fact any sensitivity tto

4

academic concerns, thb Justices of the Supreme Court, through

the past 1 0 plus. yqart, have.almogt unfailingly given extra-

ordinary Oeferences_andprIfferto academe and to academics'.

This constitutional protectio4, protectiop not specified in the`1
0

p..

'Constitution_Ot inferred therein only through the wisdom of
tAp 11

the.se justices; preterybs for higherlducation

I 86



ft

A

,14

posItion ;--.one ;not yet understood or appreciatelp

Rt

by academics, and kneithatrests uneasily upon the hope that

futuke JUsticesLwill share the principles of Justices pas

O

I

.

lk"

4.
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or in the place of the state." The issue rematns es to what .Asy
an appropriate IradAtion"_oftOnstitatioria,ki.apptication given the
various governMental fgrictions of -"private" institutions.

e#Th

. .
19) Trustees df gartmoutWC011Igejys.:Woodward. 17 Es.
t 1

Ae.

20) Ibid. at 598.

21) Id. at 567.

22) Id. at_645.
.

4,f

-. ',..4.i.

.-----: 23) For an analxits tracing ttretwt-r-0,..a ignificant
theOry.6-This. cave, see: Campbell'; , 0 Kent:(' L.J. 643, ..

i

11 especiallycati704-7d0,5 (1981 - 1982). imp y ed, the
Dartmou 0 College doctrine' was ha e fede a contracts clause

ll proteCted private religOus, quasi-religious inOeculartorpora-
.

tions fro0 arbitrary state legislative attack'.. Jhe Court thus.I partially established for the first time the cohititutional
.principle- of assogiational fteeomand integrlty inAte_mtext._________

. of the rel. ig i au 01 -irnd p.o 1 i trea.11y- .44,.Vrep-s-e7afill 4A-gtripromp.eti tire- ,;

II . early L9th-Century American society."
#' - °

. .

'' ;24) .350 U.S:551. (1956).'

.

,.

25) Ibid. at 558.
4

234,(1957)'.

27) Ibid. at250.
y

261-2p.

29) 364 U.S. 479 (1960).%.

30) 357 U.S:'369 at4!40'6 6956).

31) 364 U.S. at 485-fr:

30; Pict. at 487.

33) 377 U.S. 360,(1964).
1*-

v..

4."41.1.11.

w.

90
87 ...

,

1011.eft



.

34) 385 U.S. 589 (1967)1

35) 377 U.S. at 368.

36) Ibid. at 369-70.

37) 385 U.S. at 603.

38) 389 U.S. 54 (1967)

3,8a) For a review,of legal precedent to 1969, see Aote,.
"Developments in the Law:. Academic Freedom" -- 1968 Harvard L.
Aev, 1045. "The most impOrtant proposition about the jUdiadr
URTrine Of-academic freedom is that it currently appliesialmoW
exclusively to pubic 'veducation..:. A second central J)roposi-;,
lion is that when issues of academic freedom.have'been
pres'ented, the courts have -tended to emphasize procedural.
reularity rather than'reOiew the substantive. basis for
educational de'cision's.';

The Court has also clearly hold that e4Itssiye or
ivatet state regulation of the content'orwwhat ts or may be:

taught is also. unconstitutional. In- E erson vs . Arkansas 393'.
U.S. 97 (1968), for example, the Cbur s ruc U4in .401 Art ansai
statutewhich purported to make it unlawful for any teacher
any state - supported school or university to, teach orluse a' ,

textbook which teaches "that'mankind-Iscended.or descended from
a lower-form of being."

39) 360 '.U.S. 109 (1959).

40) Ibid. at 112. MOreover, the courts have not been:411ing
to find some special privilege -- under 'the guise of "academic
freedoe__.to,Arotect AcAdAmicsTfromludicial compulsion to

. ,ditclose. Oti:dende concerning pee?' reVjevklallfgedinls in personnel
See-e.g.Mn-re:Dinin 661 F:444,1,45th 1981,

cert. den. 102 S.Ct;23-014TT4U717 and alsb"CoMilAt," 68. Iowa L.
Rev. 585 (Mar., 1983). . It has also been noted_ ith he assert-a
7Fivilege" to protect the .confidentiality of Oetr- iew pro-
ceedings likewise prevents plaintiffs from proving .clai s of
unlawful-discrimination. See Mpbilia, "The Academic F 'y .dom
Privilege: A Sword or a Shield,!! 9 Vermont L. Rev. 42 Itif.44).

1.6

-41) 391 U.S. 563 (1968).

42). Ibid. at 568.

43) 'Ibid. at 569-570.

44) ibid. at 574.

45) gomnick vs. Myers,. 103 S.Ct. 1684,

1

.1q

Ae

ti

.88



1

1

1

.1

1

46) Ibid. .See alsoGivhan vs. Western Line Consolidated
School District, 439, U.S. 41Q (1979).

. .

' 47) See Mt. Healthy City School Distri ard of Education
vs. Doyle:, 429 U.S. 274. (

48) See e.g., Jawa vs. FayetteVille-State University, 426:F.
Supp. 218 (E.D.W.C.7T97b7; Crintwood vs. Feaster, 468 F. 2d-359
(4th cir., 1972; and Stasne Vs.' Board iif Trustees 32 Wash. Ap.
239', 647 P. 2(1'496 (19

49.) Supra .N. 17(a).

50),Ibid. It is also clear,,hoWever, that when legal
governing bodies of publi'C institutions are selected by voters,
the Courts will apply the "one-man,one-vate" principle to
ensure appropriate rep entatiOn,-- this under the."equal pro,-
tection" clause of the th Amendment. in Hadle s. Junior
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