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TELEVISED COLLEGE FOOTBALL

TUESDAY, JULY 81, 1084

Housz or REPRESENTATIVES,
- CommrrrER QN ENXRGY AND COMMERCE,
SUBCOMMITTEE ON GHT AND INVESTIGATIONS,
, : , * . Washington, DC.
" The subcommittee met, pursuant to notice, at 10:10 a.m., in
2123, Rayburn House ce Building, on,( Edward J. ey
presiding (Hon John D. Dingell, chairman). ]
Mr. Markxy. This is a hearing of the Subcommittee on Oversight
and mvestigations of the full Energy and Commerce Committee.
are those who might think that today’s subcommittee
hearing to be about re are othtrs who might think it to
be about television. Neither of those views would be accurate. Yes,
much of the discussion will be about the broadcasting of college
foo games, and in fact, it is fhat communications aspect upon
which this subcommittee’s jurisdiction rests. This hearing is about
.much more. Quite simtﬁg, this hearing is about a contribu-
tion to the future of this Nation's institutions of -learning.
"' The Supreme Court of the United States, on June 1984, broke
up a 32-year reign when it ruled that the National Coilegiate Ath- .

+ letic Association [NCAA] may no 1 r serve as sole agent for col-
leges and universities in the sale of television rights for football
fames. Today, the subcommittee will examine the by col-
‘leges and universities and by broadcasters at all levels to that Su-
preme Court decision, and atte&::ft to explore the likely impdcts of
those responses upon colleges universities.

- The entertainment value to our society of college football, and of
the televising of those fall events, is beyond question. Indeed, to
many, that entertainment value has reached a level of obgession.
_ Equally be‘yond‘ dispute is the financial value of football to the
well beintg of most colleges or universities. In many institutions,
the football program is a source of revenue distributed through the

entire athletic department and to other aress of a university.
revenue oftentimes supports women's sports and other nonréven ,

?roducing sports. The income from collegé f is genera
rom television, it is true, but it is also generatetl from many other
sources. Gate receipts normally provide the source of reve- .

nae from football events. Beyond this, the football team and the
televising of its games often acts as the single most important
factor in stimulating contributions from the universities’ friends
and ajumni.

_In deciding the case brought by the Universities of Geottgm and
Oklahoma against the NCAA~the Supreme Court found that the

oll)

-
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college football.” The court held that by curtailing output o

2

practices of the NCAA constituted a restraint of trade in violation
of the Sherman Act. The Supreme Court adopted the findings of
the U.S. District Court, which were that the NCAA acted as a
“classic cartel” with-an “‘alnost absolute control over the supfpl of

00t-
ball games and blunting the ability of member institutions to re-
sgon to consumer preference, the NCAA has restricted, rather
t fan enhanced, the place of intercollegiate athletics in the Nation's
life. .

This subcommittee will not retry the antitrust issues involved in
this litigation or second guess the application of the antitrust laws
b{ the Supreme Court. Qur purpoese is to examine the consequences
of that decision. It would appear from a reading of the Supreme
Cotxr% defisionfthsgacll (1)1f c&? rtgg:n is now the rule égd the tele;;l?i
ing of college football. casters a ing today, we wi
a';i how they will respond to this new chaﬁl;:;land what it will
mean to the consumer—the millions of viewers of televised college
football.- ' :

Of the distinguished representatives from colleges, universities,
and their ‘associations, we will ask what this decision will mean to
them. Will it mean mare or less revenue for college football? If it
means less, how will universities suffer and wqgat p s or ac-
tivities will be sacrificed? Competition should mean that the uni-
versity that fields the most successful football team will command
the highest television revenues. How will this alter a university's
behavior to achieve that successful status? Will professionalism in
college football increase? Will recruiting violations flourish? Will
academic standards be subservient to television revenues®

It has been asked if the subcommittee’s hearing is the first step
in the granting of.an antitrust exemption to the NCAA such as
that enjoyed by major 1 e baseball. That is not the subcommit-
tee’s intent. Neither the NCAA nor anyone-else asked for these
hearings. To discuss ar antitrust exemption or any Federal legisla-

- tion, for that matter, presumes that there is a problem that needs

to be addressed. We make no such presumption at this time.

Today we will m no decisions, The subcommittee will
no conclusions. We. will raise and debate, irf a public forum, issues
of concern to b casters, young athletes, institutions of higher
learning, and the American people.

re there any other members of the subcommittee who wish to
make-an opening statement? '

r. SLatrery. Mr. Chairman.

r. Markey. Mr.Slattery.

Mr. SLaTTERY. I would like to make an opening stajement. ] want
to thank you and the staff for convening what promises to be a
very informative hearing on the consequences of the recent Su-
preme Court ruling regarding the NCAA and the televising rights
of football games. ‘

We will hear from an impressive list of witnesses from the
NCAA, the major networks, and representatives of colleges ‘and
universities.

We will no doubt hear about the free market, the Sherman Anti-
trust Act, the protection of gate attendance, program packaging,
contract negotiations, media markets, and television revenues. It is

6 .



3 .
_certainly. important to review the consequences of the court’s deci-’
sign'on the financial as of college football, Mr. Chairman, but

"*] am .more concerned about what the decision means for the stu-
dent athlete. ‘ - Co.

I represent the second district of Kansas, the home of two Big
Eight Conference schools—the University of Kansas and Kansas
State University. ' ‘

I am concerned about the potential pressure that may be placed
on young men who participate in college football.

e Supreme Court, in effect, de lated the live broadcast of
college football games. The free.market will dictate the most at-
tractive package of games that will be televised. Obviously, a win-
ning football team in a strategic media market will be more in
demand for television time than a less successful team located in

- rural areas of the Midwest.

~ My greatest fear, Mr. Chairman, is that we may lose sight of the
more noble objectives of college athletics.

Will free market dictates force football coaches to produce cham-
pionship teams at all costs because of overzealous alumni?

Will recruiting rules be violated in a search for potential super-
stars?

Will our student athletes become athlete students and will the
profitmaking objectives overshadow educational objectives?

I hope the answer to each of these questions is a firm no. I do nqt
want to dispute the Court’s decision, but what I hope to determi
from this hearing is the potential effect of the NCAA ruling on t
young football players we cheer on fall weekends and who contrib-
ute so much to school pride and—yes—to the profits of colleges and
the local business community. During today's hearings, I hope we
will not lose sight of the individual athlete, of the lessons learned
from sports competition, and of the higher education and brighter
future that collie\%e-promises for both the athlete and student.

In addition, Mr. Chairman, [ would like to give notice that [
would like to ask some questions about the current techniques used
by the NCAA to enforce the violations of rules and regulations
across this country. It has been my observation in the past that of-
tentimes what we have had is a situation where the innocent were
punished. Oftentimes we pursued a course that resulted in mass
punishment of the guilty coaches and players, athletic directors in-
volved oftentimes had moved on to greener pastures, to more pay
to the professional ranks of the 'sports they were participating in
and many times the student athlete that was still on the campus
that in many instances had nothing to do with the violations that
resrlélted in the probation or suspension are left carrying the
burden.

_Mr. Chairman, it is my observation that the NCAA needs to

., make some dramatic changes in the way they currently enforce
their rules and regulations. The present system, it appears to me,
may have worked well in 1940 or in 1950 or in 1960, but I don't
believe under the present situation with the enormous ‘emphasis
and the realization that oftentimes denying a young athlete the op-
portunity to perform on television, dramatically affects that young
athlete’s potential marketability in the ﬁro draft, and it seems to
me we need to do some new thinking in this area. "b*'
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I would hope that the NCAA would seize the initiative. I don’t
believe this is. an -area that the Congress should necessarily legis-
late in, but I do believe that the economic rights and other basic
individual rights of student athletes and of coaches across the coun-
try are at stake and I don’t believe that we have done as good a Job
as we can do in this area.

I appreciate the attendance of thaose gentlemen from the NCAA
coachipg ranks across the country. I know you are all busy- and 1

apg mbe your being here. o

k you.
Mr. MARKEY. The time of the gentleman hhs expxred

Do any other members of the subcommxttee wish to make an-

opening statement?

Then we will groceed with our first panel, which is Mr. Jolgn

Toner, the president of the National Collegiate Athletic Associa-
tion; Mr. Wiles Hallock, former chairman, NCAA Football Televi-
sion Committee; and John J. Crouthamel, director of athletics at
Syracuse University.

1 ask before we begin, we have a uniform practice in the Subcom-
mittee on OversEht and Investigations that all of our witnesses are
sworn. If 1 coul
hand.

Witnesses sworn.]

r. Markgy. Gentlemen, could you move your microphones a
little bit closer to yourselves and identify yourselves for the record.

TESTIMONY OF JOHN L. TONER, PRESIDENT, NATIONAL COLLE-
GIATE ATHLETIC ASSOCIATION, ACCOMPANIED BY WILES HAL-
LOCK, FORMER CHAIRMAN, NCAA FOOTBALL TELEVISION
COMMITTEE. AND JOHN J. CROUTHAMEL, DIRECTOR OF ATH.
LETICS, SYRACUSE UNIVERSITY g

Mr. ToNEr. Chairman Markey, my name is John L. Toner, presi-
dent of the NCAA and athletic director at the University of Con-
necticut.

Mr. -HaLrock. 1 am Wiles Hallock, former chairman of the
NCAA Television Committee, a retlred executive director of the Pa-
cific Ten Conference.

Mr. CroUtAMEL. I am John J. Crouthamel, directdr of athletics,
Syracuse University.

Mr. MARKEY. Mr. Toner? 4

Mr. TonNgRr. Thank you, Chax)man Markey.

Also available today wi CAA Legal Counsel (George
Gangware. wha, is here prepared to answer any questions from
counsel’s side.

Chairman Markey a‘nd members of the subcommittee, as we un-

derstand the purpose of these hearings, it is to assess the impact of
the recent Supreme Court affirmance of the decision of Federal
Judge Juan Burcigga holding that the NCAA’s most recent football
television plan violated the Sherman Act—on the market for tele-
vising football games and on the member institutions and on the
sport of intercollegiate football itself. We are happy to provide
whatever insightg w¢ can on these subjects.

8

ask each of you to rise, please, raise your right
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My pre(ﬁared remarks offer a detailed history of the television
lans leading up to the 1982-85 plan voided by the Supreme Court.
t may be helpful, however, for me at this point to review the 1982~
85 plan in some detail. oL .

e most recent NCAA television plan at isswe in the Supreme
Court was approved by the NCAA membership in May 1981 by a
vote of 220 to 6, with 28 abstentions. The vote in division'1A was 60
to 1, with 26 abstentions. Under the plan, the NCAA negot' ted
separate agreements with two networks, ABC and CBS, an ‘mﬁntp
ed- each network the right to televise 14 live exposures annually for
a period of 14 rs in exchange for right fees totaling
-$263,500,000, $131,750,000 from each network. Each network was -

- authorized to negotiate with NCAA member institutioris for the
ri?h‘t to televise their games with the networks making alternate
selections of the games they wished to televise.. -

In each of the 2-year periods, the plan was to be in effect each
network was required to schedule a minimum of 35 games annual-

.. ly that would include at least 82 different member institutions. No
member institution was permitted to be scheduled by the networks
more than six times, four of those nationally, during each 2-year

cle. The networks also were required to schedule appearances in
the series for each of the NCAA division I-AA conferences over 2
years and annually to broadcast the championsl;iip es for divi-
sion I-AA and division II and the final game of the division.III
championship.

In 1982, $53,799,990 and in 1988, $57,155,000, which comes to
about 80 percent of the available revenues in the package, were re-
ceived respectively by members of the CFA and the Big Tef/PAC
Ten conferences. Rights fees for individual nationa(l;%y televised
gggnses were respectively $1.1 million in 1982, and $1.165 million in
1983. :

Regional .exposures generated about $620,000 and $672,000 re-
-spectively. Program rights in the cable series were $350,000 in 1982
and $475,000 in 1983. No, as noted, the 1982-85 plan proved most
lucrative for those institutions which now comprise the Coll
Football Association as well as members of the Big Ten and Pacific
Ten conferences. CFA members received $36.7 million in 1982 and
42.9 million in 1983. Big Ten/PAC Ten institutions received $14.9
million and $14.2 million in those years also. Other division I-A in-
stitutions combined received $2.1 million in 1982 and eight-tenths
of a million dollars in 1983. The plan also approved attractive for
divisions I-AA, II, and III, providing $6.47 million in 1982 and $8.27
million in 1983. ;

In summary, there were more college games televised in 1983

" than an{‘ previous year and the 1982-85 plan demonstrated it con-
tained the flexibility to handle a myriad of situations as the asso-

" ciation completed its first 2-year cycle on its contracts with ABC

and CBS ‘and completed the first ever contract for a supplementary

series. ) Y
The contracts with the' three networks, ABC, CBS, and TBS, pro-

vided 212 team appearance opportunities for division I-A and I-AA

. lar season, divisions I1 and III regular season, and division I-

, 11, and III championship games for a record $76,068,000.

—
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On June 27 of this year, the Supreme Court, by a 7 to 2 vote,
determined that thé current NCAA plan violated the proscriptions
of the Sherman Act. The court held that the plan constituted im-
proper horizontal price fixing of the,rights fees to be paid for the
televising of games covered by the plan and an imrroper'limitation
on output or the number of games that could be televised. ’

Applying the rule of reason approach by which the procompeti-
tive effects of particular restrictive activity are balanced against its
anticompetitive effects to determine whether the restrictions un-
reasonably restrain competition, the court, on the basis of factual

* findings by Judge Burciaga, rejected the NCAA claim as to the pro-
competitive effects of the plan and held the plan invalid. .
at I would like to point out is that the court specifically de-
clined.to strike down the plan on the miore harsh per se analysis
traditionally aleied ty the courts in cases involving alleged price
fixing and-tort limitation and stated that a fair evaluation of the
character of the restrictions requires consideration of the NCAA's
{%si‘tiﬁcation for these restraints.. It thus applied the rule of reason.
-Why is this sigificant to us? The answer is quite simple because
since the earliest base of the NCAA’s, television plans, the NCAA
has been aware.of the possibility of a claim that the plan might be
subject to scrutiny under the antitrust laws, but it has consistently
heen advised by. counsel retaified by the NCAA that the procom-
petitive purposes of the plan represented a sound basis for justify-

ing the plan’s restrictions. = T

As noted in our prepared statement, the NCAA has been sued
several times on’ an antitrust theory and in each case until the
most recent one its restraints have been/ipheld under the rule-of-
reason analysis. I recite this state of affairs in- order to give the
subcommittee an objective perspective on what I believe to be the
absolute scurrilous claims .of detractors from the television plan.
and their counsel that the NCAA over the history of the various
plans has been engaged in a knowing and willful violation of anti-
trust laws,

Quite the contrary is true. Until the ruling by Judge Burciaga in

- 1982, the NCAA had no reason to believe that its procompetitive
justifications for the restrictions contained in the plan, protection
of live gate, maintenance of competitive balance among NCAA
member instifutions, sharing of revenues among a broader group of
institutions, and creation:of a more attractive product to compete
with other forms of entertainment would not be found a sufficient
base to sustain the plan as not unreasonable. : :

After having found that the NCAA plan violated the Sherman

Act, Judge Burciaga, in his September 1982 opinion, entered a
sweeping injunction enjoining the NCAA, one, from attempting to
enforce the contracts which had been entered into pursuant to the
plan; two, for making any future contracts which purport to grant
any telecaster the right to televize the football games of member
institutions; and three, from requiring as a condition of member-
ship that an institution grant the NCAA power to sell its television
rights.

Judge ‘Burciaga also determined, however, to retain jurisdiction
over the matter on the grounds that the injunction may well lead
to circumstances whicll cannot at this time be foreseen:

’ ' | '10\
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Fouowir'ig an zzgpeal b&the NCAA from Judge Burciaga's. deci-

.~ sion, the Te ircuit Court of Ap in a 2 to 1 decision, af-

‘firmed the trial court’s holding-that the plan constituted, both on a

r se ground and upon rule-of-reason analysis, a violation of the -
herman Act. Most significantly, however, the court of appeals

raised a question as to the validity of the scope of injunctive relief

entered by Judge Burciaga. ’

In. response to our contentions that the order could be read as
rohibiting broadcast of NCAA divisional championship games, a
ess restrictive membershjpwide contract with passover provisions,

 blackout rules, or impbsition of sanctions for violations of non-
A television regulations, the court of appeals stated rﬁardim; the in-
junction that it “‘might be construed to prevent the NCAA from im-
ing television sanctions on schools that violate régulations unre-
ated to the television plan. , . . . 4
“[1t] mi%}‘:fl also be read to preclude the NCAA from prohibiting
games on Friday night. Neither of these effects is warranted by the
. violations found. Furthermorg, [the injunction] appear(s) to investi-
ate exclusive control, of television rights in the individual schools. ’

hile we hold that the NCAA cannot lawfully maintain 'exclusive
controls of the rights, how far such rights may bé commonly 1;?“
lated involves speculation that should nét be made on the record o

the instant case.’

The court of appeals thus remanded the case to Judge Burciaga
for further consideration. Following a refusal by the court of ap-
peals to rehear the matter, the NCAA filed a petition for certiorari
in the Supreme Court. The petition was granted in Oklahoma in

* 1983 and the trial court’s order was stayed pending the Supreme
Court’s hearing.

Under these difficult circumstances, neither the NCAA nor its
members could plan with any certainty for the 1984 season. The
court of appeals decision had left unsettled the basic issue of -the
extent to which, even if the current plan were illegal, the NCAA
could be permitted to formulate and offer a less restrictive plan.

The Supreme Court rendered its decision June 27 and declared
the NCAA agreements .with CBS, ABC, and ESPN invalid. Left
open by the coart's affirmance of the court of appeals’ decision,
however, was the fundamental issue whether in light of-the court
of appeals’ decision and remand, the NCAA was nonetheless au- -
thorized to offer a less restrictive plan and to impose other restric-
tions related to the telev!'lrn‘g of games by its members.

A special division I-A subcommittee conducted hearings in
Chicago on June 30 with representatives of division I-A confer-
ences, independents, and network representatives. The great major-
ity opinion at those hearings favzinconsideration of an NC

plan for 1984 with the inclusion of a]l members of divisioh I. With
that mandate, the Division I-A mmittee - develo an ex-
tremely flexible plan hat was counsel believed could be valid
under the Supreme Court ruling. It also ‘reali the lateness of”
planning for 1984 would be crucial. It thus proyided that any insti-
tution committing to the new plan would released from their
commitments by July 17 to allow them to pursue other football tel-
evision alternatives in 1984 if Judge Burciaga's original order had
not been modified by that date. ' :
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Prompt review of the matter by Judge Burci was crucial. The
new NCAA plan was approved by the Football Television Commit- |
tee on July 2, fallowed by endorsement by NCAA Council on July . .

"-3. A special meeting was arranged for July 10 to consider the new =

plan and to consider other television princiglles. ‘

Despite the fact the June 30 hearing indicated a great majority

Jof division I-A favored a Qlaas this, nature, it subsequently,was

defeated July 10 by a vote of 44 in division I-A. Unfortunate-
ly, there were po otheér plans made available for comparison or con-
sideration by I-A members at that same meeting. : "

After the. NCAA'’s proposed plan was defeated, the division I-
A and I-AA members, including a gajority of division L-A, adopted
three binding principles for the 1 season, of course subject to
implementation only following modification of the district court's

injunction. ' - o

uul'hese principles are, one, there shall:be no televising of collegi-

. ate football games on Friday nights and any afternoon football tele-

s  vising on that day of the week must be completed by 7 p.m’ local
time in each location -in which ‘= program is received. Two, no
member institution shall be obligated te televise any of ifs games

. at home or away. No member institution may make any arrange-
ments for live or ‘delayed televising of any game without the proper
consent of its opponent institution.

: And three, the rights fee paid for each 1984 national tele-

- cast or cablecast shall be subject to an assessment of 4 percent to

be paid to the NCAA by the home institution. The assessment will
be used to fund the costs of the NCAA Postgraduate Schoharship
Rrogram and football-related NCAA services. :

Any hope of a unified action on July 10 among the division I-A
football-playing members of the NCAA was dissipated wherf the
plaintiffs in the original lawsuit, the Universities of Georgia and
Oklahoma, refused to join with the NCAA in agreeing upon a
modification of the trigl court's outstanding’ injunction, even

thou%l;ethe basis for modifying the scope of ,the injunction clearly

had n laid by the ruling of the court of appeals and the Su-
preme Court. ©oe

The terms of the CBS-ABC 1984 NCAA football plan provided
for national right fees of an estimated $1.5 million for a national
ame and more than $700,000 for regional games and more than
360,000 for ESPN cablecasts. The total rights invovled came to ap-
proximately $73.6 million. .o~ bt .

\ In 1985, under the NCAA-proposed contracts, the total rights
would have been $78 million. Now, according to published reports,
the Big Ten, Pacific Ten, has of this date negotiated a contract
with CBS for the 1984 season involving 12 exposures and 18 games
for rights fees of $9.5 million. The CFA, on the other hand, has ne-

otiated a contract with ABC involvix&% games for a rights fee of
§12 million and a cable series with ESPN featuring 14 exposures
for $9.3 million. ‘

. We understand that under the CFA plan, however, there & a

: prohibition against crossovers; that is, a CFA member may not,

« without consent of other CFA members, participate in network
televising of a game against a non-CFA member and that CFA
membe?s are prevented by the ABC contract from appearing on

C 12
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any other network. These restrictions ‘would appear open t\o serious

. question. r

Many of the delegates of the July 10 ;neetin were increasingly
conscious of the depressed market for college football. Several ex-

) rressed a hog that whereas national rights would be substantially
ess,
idn

" dismay and sadness because of a

- the vast majority of football-pldying

.perspective.

the collpges might make up the 1984 financial losses from in-
creased idnal MMevision. Bécause ne{gotiatibn of individual pack-
ages is still incomplete as of the date of these hearriﬁs, no accurate
judgment of aggregate value of these contracts is ly possible...
Based on our experience with the tefevision market and ir a va-
riety of contexts, however, we believg‘the aggregate value of those
contracts im 1984 will not exceed $1¢/million to $18 million. .
So, where do we find ourselves y? For.me it is a time'of
ricern about tRe welfare of col-
lege Potball: Despite what the Uniyersities of Oklahoma and Geor-
gia may say, that football is a p tty right to be used as a busi-
ness tool to make money for theik institutions, it is my view that
members of the yCAA and
with that highly commercial

indeed the public”at large, d

College football is a uniquely American game. It was originated
by the colleges, it is one of our Nation's great traditions. Collége
football has been a part of the fabric (3\ our society ‘for more than
100 years. It is a unique, demanding game for young people to play

.and the more colleges that sponsor the sport, the more people play

the game. .
Until recently, it was never conceived as a money-making tool
for' collegmadministrators, who, unable to raise mone through
S re or through their alumni, turned to football teams
to build{fi§Rries and generate dollars. My dismay stems from the
fact that there is no one now looking after the welfare of college
football as a whole.
Télevision is a unique powerful tool that dramatically affects
sgorts. The judicial system of the United States may not appreciate
that, although Mr. Justice White understands it because he played

 the game from high school through college and§professional foot-

em 4
o

ball. In speaking to this and referring to th traints of the

NCAA plan on Georgia and Oklahoma, he said, “* * * insure that
ey cenfine their programs within the principles of amateurism so
at intercollegiate athletich supplement rather than inhibit educa-

tional achievement.” -

The-Supreme Court extolled niany of the rules and the activities
of the NCAA, but somehow missed the point that unrestricted tele-
visfon on the one hand will give added momentum to prominent in-
stitutions to build all winning teams at whatever the cost in order
to maximize the television dollars they can obtain.

On the other hand, the decision has turned over to the networks
unlimited power to negotiate and obtain college football TV rights
and dictate the terms of the plans colleges may develop. )

College football is in disarray because a minority of institutions
believe they should have unlimited opportunity to use their proper-
ty to maximize the profits and on the other hand because a small

_number of television networks now can manipulate the college foot-

ball markets the way they wish.
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One may also inquire in this conte hether individual institu-
tions in their desire to increase the viewer)popularity of their pro
erty right will not be forced to focus development consistent

winhing percentages.and in ingly to atteggt é:schedule games

with other teams which also have demonstra t capacity.

If these objectives begin ¢{d dominate the game, I suggest .they
will almost inevitably lead to a severe erosion of the conference
- structure as we know it, whigh for many years has been a hall-
mark of college football. I think it not unreasonable in these cir-
cumstances to visualize the eventual development of some sort of
super conference for the titans of the game, a result I am sure the
networks would find attractive but one which will redound to the
benefit of only a small minority of NCAA members. |

There is no doubt that even under the now voided NCAA televi-
sion apparatus we have had a difficult tinfe in atter::f)ting to keep
the game within the corifines of our ‘constitution rpose, to’
mai‘n}ain intercollegiate athletics as an integral part otp -educa-
tional program. - LA ' , -

We confront nevgr-ending battles to establish reasonable and en-
forcihle academic stan as -precgnditions to participation in
athletics. We have been required to increase our enforcement staff
from 10 to 38 in the past b years, to keep tract of and police re-
cruiting violations. The graduation rates of our student athletes is
by any measure unsatisfactory and the pressure to win tends more
and more to dominate the game. Sadder yet, perhaps, is the fact

that with loss of mandated revenue sharing as of our plan, nu-

merous less prominent instjfutions with fine football programs are
now essentially shut out of any significant participation in the
market. for television. of

Nothing in the CFA or Big Ten/PAC Ten plans' make any provi- .

sion for them, and indeed unless ard until Judge Burciaga -modifies
his order, serious doubt exists as o our pwn capacity to provide
revenue to smaller colleges through the marketing of division I-
AA, II and Il championships. .

-Although the new environment may redound to the benefit of

the handfull of college football players destined to become profes- -

sionals, where does it leave the col player who participates for

the love of the game and as_a part of his overall educational experi- -

ence? For many I suggest it will mean a panorama of diminishing
opportunity as many of those i.nstitutions—lpreviously sharing the
revenues from the NCA l;:lan or enjoying live gate protection be-
cause of the plan—find themselves increasingly unable to make
ends meet. This is not to speak of the thousands of student ath-

letes, men and women, who participate in nonrevenue-producing

sports and championships funded at least in part by football reve-
nues. : '
* Although I find no humor in this situation, I am.reminded as I
view the now successful effort to dismantle the NCAA's television
controls, of a line made famous by Gertrude Stein: “And when you
get there, there isn't any there there.”” The “there” that is now
upon us is not very-gpromising. ,

Mr. Chairman, that concludes my statement. Wiles Hallock and
John Crouthamel have short statements. .

[Testimony resumes on p. 68.]

[The prepared statement of Mr. Toner. follows:]

14 y B¢

N

¢

,

2



. 11 .
A \

<

. : STATEMENT OF JOHN L. TONER, PRESIDENT
.o . NATIONAL COLLEGIATE ATHLETIC ASSOCIATIQN
BEFORE N
THE SUBCOMNITTEE ON OVERSIGHT AND INVESTIGATIONS.
COMMITTEE ON ENERGY AND COMMERCE
U.S8. '1!0955 OF REPRESENTATIVES
4 July 31, 1984

! : : Ny n;;=ﬁis 3ohn L. Ton;r. 1 am the current President of
., the National Collegiate Athletic Association, an upincorporated

¢ voluntary association of some 970 four-year colleges’ and

universities and allied members, having its heldquagtCFS at
Mission, Kansas. 1 am also Director of Athleties at the
ﬁniversity of‘Connecticut, A

+As stated in Section 1 of our Constitution, a major
purpose of the NCAA is to initiate, stimulate and improve
inter;ollegiate athletiﬁ programs for student-athletes. The °
fundamental polic§ of the NCAA is stated in Section 2 of the

Constitution, as feollows:

“The competitive athletic programs of the
colleges are designed to be a vital part of
the educational system. A basic purpose. of
this Association is to maintain inter-
collegiate athletics as an integral psrt of
the educational program and the athlete as an
' integral part df the student body and, by so
doing, retain a clear line of demarcation
_between college athletics nnd professional
‘sports.”

. As we inderstand the purpose of these ﬁearings. it is to

assess the impact of the recent Suprems Court affirmance of the
]

decision of Federal Judge Juan C. Burciaga --_ holding that the

L
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~NCAA's most recent football tclcvllion;plan.violated the Sherman !
Act -- on the market for televising college football games and, '
at least incidentally, on the member NCAA institutions and on the
sport of intercollegiate football itself. We are happy fo )
provide vhatever insigptstwo ca; on those subjects. - .
T It would porbqea be most h-1;£u1 to the Subcommittee if
I first outlined the history of the successive NCAA television
pl,nl and gave you some idea of the inéome.g‘nerated under those
plans to NCAA members. 1 would then briefly like to discuss,’at
least from a inymnn': porsps;t}vof'tho.cvolving status of the
plans up to and including.the Supreme Court’'s recent deciliqp,
’and to give you ;ur perspective on what has occurred in the fewv -
short weeks folloving the decision. rinall’ -- and this will Ee

thf principal focus of my oral remarks to the Subcﬁﬁﬁjttee -=1

vant to offer some relatively detajled observations on vhj§ 1 &
perceive to be‘th; most serious area of concern: vhat I fear lies ..
ahead for the game of football as conducted by our member

institutions and as participated in by the students attending ®
thosé institutions, . ’

A. i elevigi

College football television began in 1938, when one of
the University of Pennsylvania's games was beamed from Franklin
Field to Philco, offices-laboratories, also in Phildelphia. As'
far as is known, there were six television sets in Philadelphia;

*
and all were tuned to the game, .
}

b3
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Ten years later, discussion of toloviaion began
occupying a g;eat deal of time at NCAA Conventions. The major -~
' issue vas the adverse effect that televising could ha;; on in-
stadium attendance. Early television had little effect becaus;
signals could be beamed only to local sreas, and there vere fev

L

receiving sets. .

“There were only 7,000 sets in‘usa ngtionvido in 3anunry
1947. By 1955, tperc vere an estimated 30,000,000 sets.
Currently, there are 83.8 million television households (98.1

percent of the nation's hames are equipped with one or more

,f” television sets).:

The concern for in-stadium attendance became an area of
v \

najor interest and concern to the Asnocihglou during the late
1940s. Three studies vere reviewed prior to establishment of the
first television plan in 1952, all examining the effects of

television on attendance:

1, The 1949 Convention received a report from
Crossley, Incorporated, of New York. The
report measured only four Eastern cities and
thus was not fully representative; however, it
did indicate a relationship between

. nonattendance and interest in television. A
portion of the study that specifically
measured nonattendance noted that 21.8 percent
of the television viewers qlestioned did not
attend a game because théy preferred to watch
the event on television.

2. In 1952, a survey was conducted by Jerry N, .
. Jordan of the University of Pennsylvania. His
analysis indicated that college football had
made "a remarkable record in attendance over
the past four years” but that colleges in
television -areas had not fared as well during
that period as those in nontelevision areas.

Q 40-972 0 - 85 - 2 : 1 7
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3. The Natjonal Opinion Research Center (NORC)
vas commissioned by the NCAA td conduct a
nationwide survey concerning the impact of
television upon attendance. A preliminary
report to the 19581 Convention showed that
during the 1949 and 1950“seasons, college
football attendance had declined by 3.5 B
percent. Attendance for colleges in
television areas had dr six percent,

while those outside television areas
- experienced a 2.5 percent increase. -

s

The NORC's final report tor.iasz, relessed on April 8, 1883,

~verified that live !!!;cpsting of college football games again
damaged the gate in Issa'and,thnt this barm was reduced

reciably by the NCAA's exercise of control over telecasting.
of pafticular interest was the fact that in areas vhere there Qas
no toxov}sionréompetition in 1952, paid sdnmissions were 10.5
percent better than in the pre~TV years 1947-48; but where
television competition was present, attendance was down 16.2
. percent. '

‘ That NORC report §a| the b@ginniqg.ot a continuing
documentation of damage caused to in-stadium attendance b§
television of live events. The NCAA television Committee at that
time found some indications that attendance was higher on
blackout Saturdays than when a game was televised, but vas
"unable to find these differences consistently enoughQBr to a
;arge encugh degree to prove the matter mathematically." Severasl

o T
examples of apparent.attendance damage vere cited, including a

MidAmerican Conference game between Miami (Ohi®) and Cincinnati,

to deégide the conference championship. Normal attendance for the

w
.
2N
"~
\
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game had bocn‘so.OOO; in 1951, it vas‘bluyed t)e same-date the
kichignn/Ohio Statf gane wvas teleéast in the Cincinnati area, and
attendance dropped to 16,000,

In addition, at the 1951 Convention, Reaves Peters of
the ‘T} Seven Conference (now Big Eight) reporfed that the
University of Oklahoma had suffered a drop in ticket sales in
Oklahoma City of 15,000°per year in 1989 and 1950 and attributed-

‘thc decline to televising of its faotball ganes.l , . Y
, . Evdlution of the plansg.. The 1951 Convention approved a
moratorium on televised college football games in 1951, increased v
the Television Committee's membership from three persons to six,
and directed the committee to develop a plan whereby the
televising of college football games could be controlled,

The plan, submitted to the 46th annual Convention,
January 10-12, 1952, established the machinery by which NCAA-
controlled television could be implemented. The 1952 season
marked the beginning of the program that served the interests of
college football for over 30 years. The 1952 Plan contained the

followin§ primary objectives and purposes, vhich remained the

i/ Efforts to document attendance damage since 1951 have
followed the specific example approach. Quite rscently, for
example, the NCAA documented apparent damage to in-stadium
attendance in Columbus, Ohjo, related to Warner Cable {Qube)
telecasts of Ohio State football games during 1978 and 1978.
A study of responses vievers gave during these cablecasts. to
the question, "Would you have attended another college
football game if this game had not been televised?" indicated
that 1,138 spectators per weekend in the Columbus area {of an
average Qube viewing audience of 21,500) were lost to college
football because of the Dhio State cablecasts.

19
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guiding principles for the Television Committes until the voiding, g

of the Association's most recent plans

1. To reduce, insofar as possible, the adverse ‘e
effects of live tclovi;icn upon football game -
attendance :an,jn turn, upon the athletic and
education programs dependent upon that
football attendances

. 2. To spread television among as many NCAA megber
colleges as possible; and .

r

3. To provide footbal) television to the public .
to the extent compatible with the other tvo
objeotives. 4

. . : . v
After a year of oper;tion,.thc Tolevi‘ion Committee addo& an -~
important fourth ob}octivcx *To strive for enduring principles
appropriate for utili:ation‘in television plans for future
years.'v As noted, succesding plans have shared the same
objectivcsf ~For tht'SubconnittoJ's purpéica} however, I suggest
‘at this pqint that it vas the second’objective -~ to Q}road
television aﬁong'ns‘n:ny NCAA members &s possible -- which, as °
revenues from the successive plans grew to staggering figures,
ultimately proved to be ﬁoth the principal virtue of the plans
and the source of their destruction.

Th? National Broadcasting Complhy (NBC) vas the original
carrying network of NCAA football, telecasting 12 national games '
in 1952 and a package in 1953 that involved 11 national games and
eight re}ional presentations on tvo daies: In those tvo yeapd® ]
and in the 1354 contract with the American Broadcasting Company

{ABC), a team was permitted one appearance per year on the

&
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series. This appearInce limigrtipn. 1 suggest to you, was the \
feature of the original plan and albiet more liberal successive

- plans, which eventually .led to deep divisions between some of the
more agressive CFA members and the balance of the NCAA Division
.I-A'football-p;la'ying membership, and was the proximate. caull o?
the litigation.vith wvhich the Subaommif e¢e ia concerned today.

' ' : £n 195§, the Association's serig; moved back to NBC 16;"

the start of a five-year relationship. The appearance limit vas

raised to two per year, ard that remained the basic rule for the

next\gi\iears. The 1955 contract also sav the beginnings ;t a

. - nev kindlof rog}onal package, ' Limited regional televising had

been included in the 1953 and 1954 seasons, but the 1955

arrangement expanded the regiong} presentations to five dates.

In addition, tgc format basically permitted each region of the

country to determine its own regional package for those dates,

rather than’'the system used toély wvhereby the carrying network
selects and produces the regional telecasts. One effect of tgis
new regional phildsophy was the tclovfting of col}ege football on
more than one network ;p some parts of the country. The

"independent” regional system remained in effect through 1959,

varying from three to five Saturdays per year,

Beginning in 1960, the NCAA package began to take on
mdré of the features included in today's telecasts., ABC was the
c;rrying'network..-nd the seriesiiéciudod nine national and four

.

regional exposures. For the first time, the rights for the

-
series surpassed $3 million {($3,125,000).

o~
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The character of the series changed again in 1964 when
NBC began a twvo-year contract. At that time, the number of games
within each regional exposure was increased to four, which
resulted in a rise in the number of teams nypearing.on the
series. Generally, about 35 aifferent inatitutio:, had been
lppelring esch yearg vith the npv arrangement, approximately 50
appeared each season. That number remn}ncd rcl,tively constant
through 1977, even though the nupLer of national telecasts in the
package climbed from eight to 13. ) , ¢

In 1966, ABC again took over as the carrying netvlrk,
beginning & rzln;ionship that has extended tﬂ}ough the current
contract. -- although ABC began sharing its rights vit; CBS in
1982: ABC's most recent contract, priof to the 1982-85 contract,
started vith the 1978 sea¥on and marked a new course. It vas the
first four—;ear pact; in addifion. there vas 2 15 percent
increase in the number of telecasts, from 20 to 23 (13'national,
10 regional), and the number of annual team appearanges increased
1.5 percent. The number of games within each regioﬁai
presentation also was increased, with 45 games being required
among the 10 regional exposures. That 4.5 ratio was the largest
in the history of the s;ries. ¢

In 1982, ABC and CBS vere avarded a four-year contract
for over-the-air rights extending through 1985, At the same
time, the NCAA began to experiment with a supplemental cable

series at night, with a two-year agreement with Turner

|
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Broadcasting Sy-tem. The supplemental series vas developed
prxmar:ly for institutions that received limited or no tc.ovition
opportunities éﬁ the network scries. Rightl to these cablecasts
were awarded to ESPN for the 1984 and 1985 seasons. f -
’ Revenues. correspondiﬂg vith the grovth in telecasts
has been a greater growth in the sinnhclnl aspect of the series.
The initial NBC contract provided a rights fee of $1,1484,000, and
through the 1950s the value of the pac;agt remained under orq;ean
$2"million. In 1960, however, ABC providnd an agroeﬂent worth
$3, 125 000 per year, a §1 percent incrcase from the 1959 NBC
agreement. In 1%62, cBS paid 35, 1?0 ,000 for the rights, a gain
of mdre than 63 percent. The neyt three contracts sav increases
to $6,522,000, $7,800,000 and $10,200,000. Thus, by the end o}
the decade, the value of the NCAA football contract stood 226
percent, higher than in 1960. )

The financial gains continueq throughout the 1970s. AsBC
Paid SIBrmillion per year for the 1976 and 1977 rights; in the
1978 Sgreemfnt, the fee jumped to ;29 million per year for the
first two years and $31 million per year the second two yenrlz'
due'in no small part to the increased number of telecasts and the
resultant increase in salable commercial time.

Within the $31 million, a totaf of $750,000 vas paid for
thé Division I-AA footballrchampionship television rights,
$520,000 for the Division II football championship and $150,000

for televisiop rights to the Division III football championship.
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In addition, institutions that appeaxed on the Divisions 11 and
111 regular-season telecasts collecte& $165,000; while the rights
fees for five NCAA championships televised by‘ABC totaled
1250.000./
In the next section of this statement, beginning on page
12, I will discuss in greater detail the features and financial
aspects of the nov-voided 1982-85 plan, for the tvo-year period
that plan remained in effect.
5;45____5;;@;51 The first Bi’A assessment on the

Series rights fees in 1952 wvas 12 percent; after declining to
seven percent in 1953, it fluctuated betveen four and one-half
and six percent over the next 13 years. It vas 7» in 1582 and
1983, and a major portion of the funds’'realized vent to pay
transportation costs for sll stpdcnt-nthlctes participating in
NCAA championships. The basic assessment on the series righés
fees would have been 6.5% in 1984 and would have been 6% in 1985,
The assessment has at various times funded the NCAA postgraduate
scholarship program (90 scholarships in 1983, with a minimum of
25 for Divisions II and I1I), football promotion, television
administration, sports development and general administration --
as vell as most recentfy student-athlete travel for NCAA
championships. .

) Attendance. As mentioned earlier, stadium attendance
was one of the big concerns at thg time contreolled football

television first was being cénsidéred. Several institutions had

24
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reported drops in attendance during the period of uncontrolled
:elevision.

In 1950, collegc {football atte nce stood at 19 million
persoffs nationwide, That figure vas down 3.51 percent from the
'prevxous year; and the atﬂ‘ndancc arop continuved in 1951, the
year NCAA members placed a moratorium on college gpotbnll
television,

Controlled television did not bring about an igmedilte',
reversal in this trend, vith attendance doq;ipins tc{17.3 million
in 1952 (the first year of the plan) and finally to 16.7 million
in 1953. Beginning in 139, though, national attendance started
to climb, first by 2.20 percent to 17 million. since that fir
increase 27 years ago, college football attcndmce has BOre thz
doubled, to an all-time high of 36.5 million during the 1982
season. There have been only two seasons in the past decade in
vhich total attendance dropped from the previous year, 1974 and
1983. The per-game average in 1983'£0r'vaision I-A did
increase, howeveﬁ, and tﬁe Big Ten, Southeastern and Atlantic
Coast cbnfereﬁées, and the SoUthern independents, enjoyed record

.

attendance years. .
L 3

In addition to the revenue generated by the series, NCAA
member institutions rely heavily on income from ticket sdles for
home football éames. It already has been documénted that college
football attendance is essentially at an all-time high; with that

increase in fans has com® a corresponding gain in dollars

25
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generated from ticket sales, a8 primary objective of the NCAA

televisidh controls since the adoption of the first plan.

B. The 1982-85 Plan.

The most recent NCAA television plan, at issue in the
”Supreme Court, vas lpprovod by the NCAA membership in May 1981 by
a vote af 220 to 6, with 28 lbstentions {the vote in Division I-A

Pl

. vas 60 to 1, with 26 abstentions). A substantial majority of the
'mémbers of the College Football Association voted in favor of the
plan. Under the plan, the NCAA negotiated leparate agreements
with two networks. ABC and CBS, and granted each netvork_thc‘
right. to televise 14 live exposures annually for a perigd of four
years in exchange for ;gghts fees totalling.$253.500.000 - ]
$131,750,000 from eachvnetvork. Each netvori v;s authorized to
negotiate vieh‘;cma menmber institutions for the right to televise
their g.mgs, vith the networks making alternate selections of the
games they wished to televise. C
In each of the tvo~y§lr periods the plan vas to be in
effect, each netuorg annually vas required to scheduﬁg & minimum
of 315 games that would include at least B2 different member
institutions. No member institution was permitted to be
scheduled by the networks more than six times (four times
nationally) during each tvo-year cycle. The netwvorks also vere
required to schedule appearances in the series for each of the
NCAA Division I-AA conferences over two years, and annually to A

broadcast the championship games forvDivisions I-AA and Division

11, and the final game of the Division I!I1 championship. )

£
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In 1982 and 1983, Division I-A members received about
$55 million each season, or about 82w of the available revenues,
and members of the CFA and Big Ten/Pacﬁiic Ten respectfully
qnnullly-reneived $51,6 and §57. T‘Eillidﬁ Rights fees for
individual nationally- telowf’eﬂ games wvere reapectively $1.1
million in 1982 and $1.165 nillion in 1983, Regional exposures
generated about $620,000 and $672,000 relpqctivcly. N?bgrnm i
rights in the cable series wvere $350,000 in 1982 and $875, 000 dn
1983.

AN

“u_ As noted, the 1982-85 plan proved noatllucrativc for

those institutions which now conprilo the college Football
Association. as vell- as members of the BRig Ten and Pncifii§SQn
conferqnces. CFA members received $36.7 nillion in 1982 a

$82.9 mxilion in 1983; Big-Ten/Pacific Ten institutions received
}14.9 and $18.2 in those yeard respectively. Other Division A
institutions, combined, received $2:1 million in 1982 and $0.8
million in 1983, The plan also proved attractive for
Divisions I-AA, I1I ind 111:

4382 .3 1383

millions
+ . Division 1-AA $4.34 - $6.01
1-AA Championship 1.10 1223
Divisior 11 0.27 . 0.27
11 Championship 0.52 - 0.52
Division IIl . 0.09 ) 0.08
111 Championshi g,;; . Q.15
TP $6.4 . $8.27

.

It is perhaps instructive to the Subcommittee to note at this

point that none of these revenues to Divi$ions I-AA, 11 and 111

FY
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nu,‘providod for “in the plﬁ;vhieh have nov been announced for- °
the 1984 nuo,ﬁ by the CFA ahd Big Ten/Pacific Ten. Instit'ntjom ' '
in those divisions have been to fend for themselves. ,
Due to revenue-sharing arrangements in most of the major
conferences, in.coln from the n;iu is lprnd’ nc;ng a subut\:nt‘ill
nusber of institupions. In 1982 and 1983, for exaple, the -
$122,111,990 paid by ABC and”CBE to the 113 terng appearing on .
the tvo series actually vas shared by 177 imtit.utitml;ﬁl

sed in

L]

in summary, there vere more collcgo games tel
1983 than any previous year, and thc 198?-1985 Plan demonstrated
it cont¥ined the flexibility to handle a myriad of situations as
the Anociliion completed its gir:t tvo-year cycle on its cbn-
tracts with ABC and CBS and completed 'th} tirst-Sver contract for |
a Supplementary Series. The contracts with the ;hroo' netwvorks --
ABC, CBS and TBS -- provided 212 tou-nppurnnec' opportunities
! for ‘Division I-A and I-AA regular season, Divisions II and 11l
: regular season and Divisions I-AA, 11 and 11X cb:npiomhip ganes ,
' A!or a record $76,068,000. The NCAA Television Committee effec- '
tively administered and approved a record number of applications
for o‘xception telecasts. Teams !ro‘m a ;Otll of 173 institutions
wvere televised in 1983 by the netvorks or on exception and other
telecast opportunities available in the NCAA Football Television
Plan 1983, ' |
During the first tvo years of contracts with ABC and

CBS, each netvork televised games involving 78 different

*
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Division I-A and I-AA' institutions. A combined 102 different
institytions received network exposure and 12 additional teams
* that did not appear on network programming vere cablecast by TBS.

c' ‘

' Oon June 27 of this ytar. the Suprm cam't by a 7-2
vm, doternined that the current NCAA plan viollted the
pro-criptions of the Sherman Act. The Court held that the plan
constituted ihprc:por horisontn price fixing of tbe rights fees
to bg paid for tho ‘u!h of games covered by the phn and an
improper, linltnion on “output,” or the nuxber of games that '
could be televised. nApplying the so-cnncd "Rule of Reason" -

approach -- by' vhich the pro-competitive effects of a particular
reatriqtive activisy lx;e balsnced againat its ant'i-cmpcuuvc
offects to detarmine whether the restrictions ynrassopably
ristuin_ conpotit.ioﬁ, == the Court on the basis of factual . . ' A
tindings by Judéc'surcilia _ujccn& the NCAA'a claims as to the °
L Pro-competitive sffects of the pian and held the plan invalid,
' Although 1 disagree with the result resched by the
. Co‘urt,’ I do not intend by this‘ testimony to criticize the é\;prm
Court's opinion. 1In light of the factusl determinations of the
trial court ncccuuuy (relied on heavily by tho Supreme Court
in rejecting the NCM '8 pro-ccnpetitive justi!icltion for the
.Plan}), our lawyers had advised us in advance that thc legal ba’us
for overturning the trial court's docision, At least to the
.., extent lffirm:d hy the Court of Appeals, wvere sign&!icmtly'
limited. | '

|
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what 1 would like to point out, however, is that the
Court specifically declined to strike down the plan on the more
harsh "per se” analysis traditionally applied by the courts in
cases involving alleged price-élxing and output limitation, and
stated that a fair evaluation of the character of the
restrictions "requires eoq;iue;acién of the NCAA' justific;gion
for these restraints.” It thus applied the "Rule of Reason®
approach. . ‘ ‘ ¥ "_‘
" wWhy is this significant to us} The answer is quite
ginplc: Because since the earliest days of the NCAA's television
pla' L the NCAA hag been aware of the posaibility of a claim that
the plan-might be subjected iﬁ scrutiny under the nn;itrunt lavs,
but has consistently been ldv;;ed by counsel retained by it that,
even if the antitrust lavs were to be applied to the plan, the
procompetitive purposes of the pl;n represented a sound basis for
justifying the plan's r;strictions.

Thus, in 1951, vhen the {irst plan was being formulated,
the NCAA retained the services of a prominent Washington
attorney -- Joseph L. Rauvh, Jr. -- to provide antitrust advice.
Mr.’ Rauh‘advi;;d the NCAA that in his opinion, reasonable
controls on telecasting would not viclate the antitrust laws ‘and
that the controls proposed by the NCAA were reasonable in law and
in fact. The essential features of that plan vere n6 different

than thcse contained in the plan voided 30 years later by Judge

Burciaga. The NCAA took the daditional precaution ©f submitting

3
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the plan to the Department of Justice. The Department took the
plan under stndy.but at no time did the Department formally
inform the NCAA that it entert;ined doubts as to the legality of
the plan. .
" Indeed, during all the early years of the pi& theras
‘exi:ted serious question wvhether the plasn was subject to scrutiny
under the antitrust lavs lfinll. I an advised by our counsel
that at least until the mid-2970's, the Supreme Court interpreted
the S Grmqn Act as boing apbxicablo only to the business world,
-at that as recently as 1970. the federsl court of appeals here in
Washington had declined to apply the shc‘;;n Act to an
edycational sccrediting orsanizat!on vhich refused to accredit a
proprietnry college. |
This situstion apparently changed in 1975 glth.a . f
dccifion involving a mininﬁa fcc schedule o!_tho virginia State
Bar Associastion, in which the Supreme Court made clear that the
professions (and inferentially non-profit educational organiza-
tions such as the NCAA) did not enjoy blanket .xenption from tee
antitrust Izws. Even s0, however, the Court su:gested that the
same ‘antitrust standards traditionally applied to business
organizations might not be applicable to the'prog;ssions.
Since the rendering of this decision, the NCAA has been
sued a number of times on antitrust grounds, and in each case
until this most recent one, the courts have analyzed the alleged

restraint on a "Rule of Reason" basis, and have uniformly
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declined to strike down the NCAA rule or practice as
unreasonable. In many of these cases, the NCAA restrictions
impacted on business interests. Thus, some-five years ago, NCAA
rutrictvions forbidding the commercial mr‘koting of student-
athletes for coliege adnission were uphild.- In 1977, an NCAA
rule restricting the mnf;cr of assistsnt football coaches vas
sustained as not unreasonably restraining competition. More
significant, perhaps, ;'!mul di‘strict court in cmmbiu, Ohio,
just four years ago refused injunctive relief to a cab_h
television systen seeking t‘o televise ohio State football gms'
in violation .“ the then-existing NCAA television plan. Again,

the court reached its decision by application of a Rule of Reason

-

snalysis. . . . A -0

1 roqiée this state of affairs in o;'dc'r to give the
: Su;cdu;ittee an objociivo perspective on vhat 1 bcl;wc'to be the
absolquly scurri],tots el of the detrac from the NCAA
television plan, and their counsel, that the NCAA over the
history of the various plans has been engaged in a knowving and
willful violation of the‘ antitrust lnvs.z Quite the c;ntrary is

true. ' Until the ruling by Judge Burciaga in 1982, the NCAA had

-

2/ Minutes of the CFA Board of Directors meeting held December
3, 1981, record that Mr. Andy Coats, one of the attorneys for
Oklahoma; mdvised on that date that "[in]the past, antitrust
laws did not apply to self-regulatorfy bodies. On the last
ten years, however, the U.S. Supreme Court has ruled that .

reas of ¢ sel{ regulatory bodies cannot be involy
1!n price f%ngng or anti-competitive in the market place.” ‘
{Emphasis added). :
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no reason to believe thlt. its pro-competitive justifications for

the restrictions contained in the plan -- protection of live

gate, maintenance of competitive balance among NCAA ucanr,

institutions, sharing of revenues among a brosder group of
.l?hstitutions,«and creation of & more attrsctive “product® to ‘ v

compete vith other !om of enteruimnt -~ would not be found a -

sufficient basis to :uanin the . phn as not unreasonable.

It is perhaps not'nmrthy that in rnghing its result,
the Supreme Court essentially rejected all of the NCAA's non-

-

economic justifications for the plan and, 1ike the trisl court, &
snslyzed the impact of the plan strictly in terms of tndition;l
economic nntitrus} analysis. Mr. Justice White, writing the
minority 0piniqp for himself and Mr. Justice Rehnquist, commented

on this approach in the foilovinabtlrisz.

'zt_mmmqungu [a_recent Supreme
Court decision {n the srea) did make clear

that antitrust analysis usually turns on
*competitive conditions® and "economic
conceptions.” Ordinarily, the inquiry
mandated by the Rule of Reason is vhether the
challenged agreement is one that pronotu

. competition or one that s esses
competition. The purpose of antitrust
.annlysiz. the Court emphasized, is to form-a
judgment about the.competitive significance of
the restraint; it is not to decide whether a
pelicy favoring competition is in the public -
interest, or in the interest 6f the members of
an industry. Broadly read, these statements
suggest that noneconomic values like the
promotion of amateurism and fundsmental -
educational objectives could not save the
television plan from condemnation under the
Sherman Act. But these statements were made .
in response to public interest justifications
proffered in defense of s ban on competitive
bidding imposed by practitioners engaged in

33
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standayd, profit-motivated coomercial
activities. The frinrny nonsconomic values
pursued by educational institutions differ
fundamentally from the overriding commercial
pur?oao of [the] day-to-day activities of
engineers, lavyers, doctors, and businessmen,

s neither nor any
other decision of this Court s ts that .
associations of nonprofit educational : S

institutions must defend their self-regulatory
restraints solely in terms of their
cun?ct!tivo impact, without regard for the
legitimate noneconcmic values they promote.

When these valuls are factored into the
balance, the NCAA's televigion plan seems
eninently .reasonable. Mo Indy 211y

. As the Court cbse .
NCAA imposes a variety of reatrictions perhap
better suited than the television plan for the
preservation of amateurism. Although the NCAA
does attespt vigorously to enforce these
restrictions, the vast potential for abuse
suggests that measures, like the television
plan, designed to limit the rewards of
professionalism are fully consistent yith, and
essential to the attainment of, the NCAA's
objectives. In abort, [tlhe restraints-upon
Oklahoma and Georgia and other colleges and !
universities with excellent football programs
insure that they confine those programs within °
the principles of amateurism so that
intercollegiate athletics exent, rather
than inhidbit, educational achisveuent.

collate

_ma

_A
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m . These important

a
contributions, 1 believe, are sufficient to
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offset any minimal nnticonpotitive effects of ’,

the television plan.” (Citations omjitted;
euphasis added).

That tvo Justices of the Supreme Court {including the only

Justice personllly experiencing the pressures involved in "big -

time” college football and profoslionnl !ootblll) were prepared

“to sustain the plan -~ even in the face of the factual findings

made by the trial court -- suggests to me that those who publicly
characterize the NCAA as a 30-year knowing antitrust violator
entertain motives not necessarily related to a vindication of the

Sherman Act. . .

D. nts ' cia ci .
After having found that' the RCAf plan violated the
Sherman Act, Judge Burciaga in his September 1982 opinloﬁ entered
& sveeping injunction, enjoining the NCAA (a) from attempting to
enfo;ce the contracts vhich had been entered into pursuapt to the
plan, (b) from “making lﬁy future contracts wvhich purport to -

§rant any telecaster the right to televise the football games of

member institutions”, and (¢} from riqniring as a éondition of

membership that an institution grant the NCAA pover to seli its
television rights. Judge Burciaga also deter‘in;d‘~hovever, to
retain jurisﬁictioh over the matter, on the grbunds that the
"injunction . . , may well lead to Circumstances yhich cannot at
this time be foreseen.”

Following an lppc:l by the NCAA from Judge Burciaga's o

decision, the Tenth Circuit Court of Appeals, in a 2-1 decision,
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affirmed the trisl court’s holding that the plan constituted,
both on per s¢ grounds and upon Rule of Reason analysis, a
violation of the Sherman Act. Most significantly, however, the
Court otlappcall raised question as to the validity of the scope
of injunctive relief entered by Judge Burciaga. 1In response to
our _contentions that the orglcr could be read as prohibiting
broadcast of NCAA divisional championalfip games, a less °
restrictive mexbership-vide contract vigh *opt-out”® or “"pass-
ﬁcr' provisions, blackout rules, or imposition of sanctions for
xiolation q! non-t‘ohvuion regulations, "the Court of Appeals
stateds

*[The Injunction] might be construed to

prevent the KCAA from imposing television

sanctions on schools t violate roguhtim

unrelated to the television plsn, {It] might !

also be read to preclude the NCAA from

prohibiting games on Friday night. Neither of

these effects is warranted by the violstions

found, Furthermore, [the injunction]

appear([s) to vest exclusive control of

television rights in the individusl schools,

while wve hold that the NCAA cannot lawfully

maintain exclusive control of the rights, how

far such rights may be cammonly r ated

involves speculation that should not be made

on the record of the instant case.*
The Court of Appeals thus remanded the case to Juige Burciaga for
further consideration. Folloving a refusal by thu‘Court of
Appeals to rehear the matter, thexu filed a petition for
certiorari in the Supreme Court. The petition was granted in
October 1983, and the trial court's order was stayed pending the.

Supreme Court's hearing of the matter. Under these difficult

]
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circunstances, neither the NCAA nor its members could plan vith
any certainty for the 1984 geason: The Court of Appeals decision
had left unsettled the basic issue of the extent to which, even
~if the current plan vere illeg;l, the NCAA could be permitted to
formulate and offer a less ru'tricuvo plan. o
) Against-this unsettled background, the NCAA Footbail

Television Coomittee conducted a meeting January 11, 1984, in
Dallas, Texas, in conjunction with the 1984 NCAA Convention. At
that meeting, the committee adopted proposed principles t: modify
" the existing contracts with ABC and CBS. It also voted to
eliminate the Supplépantary Series for the 1983 and 1385 geasons,
parmitting inaittutioﬁt'and conferences opfiortunities to
uporiﬁ:e'nt wvith organized local programming outside the network
time period. ABC and CBS subsequently indicated they were not
interested in modifying the existing agreement that would have
qlloved’ conferences and independents to establish 'tboir own
Saturday night packages, unless the rights fees in network ”5\
contracts were renegotiated downward. .

The Football Television Committee's second neeting in
1984 occurred February 22 in Kansas City. It rescinded its
January vote that eliminated the Supplementary Series and
considered options for the Series under provisions of the 1982-
1985 NCAA Football Television Plan. The committee also accepted
certain flexible modifications to the 1982-1985 Plan as offered

-
by the networks as quid pro quos to provide more flexibility to a
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nev carrier for the Supplementary Series. Modifications to the

existing plan were approved by the NCAA Council in an April &,

R A J198%; mail referendum.

Members of the committee's Negotiating and Nonnetwvork
Subcommittees held a meeting March 6-7, 1984 in Chicago to neet
with representatives of ESPN and Turner Broadcasting feglréigg
their interest in rights to the Supplementary Series in 1981-85.
Both .cablc netvorks subsequently submitted bids for rights to the
Supplementary Series in 1984 and 1985. ESPN wvas avarded rights

for £11.1 million and a2 commitment for extensive NCAA promotional

prograsming.

The Administrative Subcommittee of the Football

\Televhion Committee began preliminary discussion for future

television planning in Chapel uin. North Carolina, on May 7 and
8. This meeting vas held to cfhish some basic principlu that
might be applicable under the/anticipated SUPr?ll Court ruling.
A May 25, 1984, meecing of the full committee created an ad hoc
Division 1-A Football Television Subé;:tee that was to develop
modifications in the Football Television Plan that might be
required by the Supreme Court decision.

The Supreme Court rendered its decision June 27 and
declared the NCAA agreements with CBS, ABC, and ESPN invalid.
Left open by the Court's affirmance of the Court of Appeals

decision, however, was the fundamental issue whether, in light of

the Court of Appeals decision and remand, the NCAA was

38
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& nonetheless authorized tc.;' offer a less restrictive plan and to
impose other restrictions related to the televising of games by
" its members. Particylarly was this so in Jight of Mr. Justice

- white's cbqpcnts in his minority opinion:

"As I shall éxplain, in reaching this result,
the Court tra itsel? in commercial antitrust
rhetoric and ideol and ignores the context
in which the restraints have beesn imposed

at neither the Court of Appeals Rno
. AN 24 D 110464 ne LHe ROAN MAY NOT
4 ¥
(1) require. ] member ho televise the;
Iy
e A R 118 ] -t B

e S L 3t [

S RN

NOWR _Oon ) RRQNAD
- blackout rules to avoid head-to-head
ompetition for television audiences. As 1
hall demonstrate, the Co eisely and )
orrect)y does not condemn guch regulations.”
what_the Court does 8ffirm is the Court of
Appeals’' § nt that the NCAA may not limit
the number of games that are broadcast on t

television and that it may not sontract for an
overall price that has the effett of setting
the price for individuasl broadcast N

\ rights.” (Emphasis added). e YW

In s footnote to these statements, Mr. Justice White

commented on the potential impact of the decision on other

. . ———
Y’,_..suigm:nticms:

~ "This litigation wvas triggcred by the
NCAA'S response to an attsmpt by the College
Football Association {CFA), an organization of
the more dominant football-playing schools and .
-conferences, to develop an independent
television plan. To the extent that its plan
contains features similar to those condemned
as anticompetitive by the Court, the CFA may
well haye antitrust problems of its owvn. To
the extént that they desé;o continued
membershiph in the NCAA, moreover,
participation in a television plan developed
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by the CPA vill not exempt football povers
like respondents from the many kinds of NCAA
controls over television a arances that the
Ceurt does not purport to invalidate." |

.

Coincident with the issuance of the Supreme Court

decision, the Division I-\ Subcommittee had scheduled:its first

meeting for June 28 in Chicdgo, in conjunction with the
Division 1-A s\mer LegisXati o Mecting. The Subcth.zn
immedistely bcgin vork on a Ns\ional Football. 'rolevilion Plan to

present Division 1-A

ubip at a special meeting of
members o those divisions on Ju 'y 10 to consider television
options <
Chicago (and vas® authorized by the 1988 NCAA Convention.
The Division I-A Subcommittee éonductod hearings in
Chic;go on June 30 with representatives of Dlvilioq I;A
‘contcrencos, independents and network representatives. The
mnjgrity opinion at ghoao hearings favored an NCAA plan for 1984
and the inclusion of all mesbers of Division I-A. With that

mandate, the Division I-A Subcommittes developed sn extremely

fiexible plan that was believed by counsel to be valid under the .

Supreme Court's-ruling. It also realized the lateness of
planning for 198§ would prove crucial. It thus p;éviduﬂ that any
institutions commftting to th§ nev plan would be released from
their comfitments by July 17, to allow them té pursue other
football television alternatives in 1984, if Judge Burciaga's
original order had not been modified by that date. Prompt reviev

of the matter by judge Burciags vas thus cricial.

'ting also vas conducted in -
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The plan (attached) was abprovo&iby‘tho Football

Television committee on July 2: !oiloung by tndbrlclentAby the

NCAA Council ‘on Juiy 3. The special meeting Qns arranged for

July 10 to consider tie'nev pian and consider other television

principles. Despite the fact the June 30 hearings indicated a

majority of Division I-a !,vbrod a plan of this nature, it

" subsequently was defeated 66 to ¥4. What appears to he a videly

_ accepted aisoslnont’ot that vote came from th; current president
.of the CPA, Otis A, Singletary, prosldegt of the University of ‘<
Kentuckys _ C v
“Don't misread the vote. It's not anti-

. NCAA. ‘'What it shovs is that there vas
. uncertainty and pressure because the NCAA

Leee vould have had to go back to court to get it

approved and the opening game is only six
wveeks off.” ) .

After the NCAA's proposed TV plan vas defeated by
the Div;lion I-A nhnbors in the Jdly 10 special meeting, the
5£visionl I1-A and I-AA members -- inclhﬂing a majfority v;te of
D%vi:ion 1-A -- adopted three binding principles for the 1983
football season: ’ '

1. There shall be no televising of collegiate
football games on Friday nights, and any
afterncon football televising on that day of
the week must be completed by 7 p.m. local
time in each location in which the program is
received. )

2.  No member institution shall be obligated

to televise any of its games, at home or avay.

No member institution may make' any .
arrangements for live or delayed televising of
any game without, the prior consent of its
‘opponent institutdon. ' o

I
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3. The non rtghu fee paid for each 1984 .2
nstional telecast or cablecast shall be .
sudject to an asséssment of fo:; percent to be
- paid to the ECAA by the home indtitution. The
\" 4 assessmant vill be used to fund the cosits of
. the NCAA postgraduate scholagship progran and

faotban-nhud BCAA services. .
. m nce. any hopes of unified action on Jnly 10 among the
nivhion x-A loot\ah-pnyin. m:s o! the leCM m dinipltcd
vhen the plaintiffs in the originsl lawsuit, thc U’ninuh.iu ct

Gcm‘gh and Oklahoms, rctu‘od to join with the NCAA in agreaing

upon a -oduicntion of “the trial court's mannd!ng iujunctioa. ]

¢ven though the basis for modifying m scope of the injmetlon
cleazly had bdsen laid by tbq rulim 01, the Court (o2 Appeals md

the Supreme Court. A copy of thcu RCAA's proposed hodiucatioﬁ is

attached, . % ¢, |
~The plaintiffs’ attorrey, Clyde Muchmore of Oklahoma ,

City, declarsd that it vas the intention of his clieits to ask

the trial court‘ to "fence out® the NCAA organizational structure

from further college football television activities for

\
4

violations of the antitrust lavs. -When asked vhat position he -

2 . : .
had taken with the trisl court concerning a modified injunction,

Muchmore told m_‘:ggu *We took the strong position that the .

NCAA should not beisllowed to have anyl}v plan, becaise they vere
judged guilty of using the pov-r of the NCAA to monopolice. -3

v

-

-3/ The Court of Appnh never reached the mo 1ization claii,
declaring that s "reversal of the court's {moncpolization]
ruling would not affect the ocope of relief granted.”

~
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This posture on behalf of the plaintiffs’ advocate again -,
raises question ss to the CFA's motives in the veeks imdiag.li
following the Sthc-u Court decision, ‘Avnrc of the, Court of
Appeals’ reservations concerning the pcopo’o! Sudge Burciaga's
injunction and the 'limited thrust of the Supreme Court opinion,
the CFA sesmed more intent upon making certain that the NCAA
could not offer a plan for 1984 than upon fostering the ‘
competition among various marketing plans for which it Rhad so
vigoronsly battled during the course of the.lawsuit. » °

The only plan presented to the July 10 neeting wvas f.ho
national _tclcvhion‘ program recommended by tpe ‘HCAA Football
Television Committes. No other plan had been presented -- even
by the CFA, although the efforts wvere made by the NCAA Council to
encourage other imu;uﬂm. conferences and sroups 40 submit
alternate plans. Opponents’ argued that the pcnding injunction of
Judgo,lurciggn could not be-modified in time to permit an NCaa
plan to operate for 1984 and urged ly;pént for an uﬂdeveiopoa

'. c°1i;¢e Football Asiociltion;plan, which Mr, Muchmore and the .
plaintiffs apparently believed could meet the trial court's
requirements or at least could operate in 1988 before being
outlawed by subsequ’nt court decision.

The CFA, reportedly with support from an estimated 60
members, pr;ceeded to market its "plan®; and the B} Ten and
Pacific~-Ten COptcrences} in a joint effort approved by'tha chief

 /

executive officers of the tvo'conferences, also went into

-
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negotiation with the national netvorks. BSoth CBS End ABC

indicated interest in putting together national packages, vheresas

NBC, due to extensive fall baseball cc-utn,nu. said it would be

interested in some games but not in a season-long package.

CBS, through its president, Neal K. an. cleatly .

, indicated a desire to puj together a national puck;gg. and
reports indicated that he hoped to deal with the Big Ten and
Pacific-Ten Conferences to form a nucleus, add key games from
such Eastern football povers as Pittsburgh, Syrnlcun._nostcn‘
College and the service academies, and encourage other CPFA
members ta join the CBS presentations. When reportedly told by a
CFA spokesnan that CFA games vould not be made svailable |
separately but only as z part of tbo‘crA package, Pilson .
responded .that such action would con'ltlt'ut! a "boycott” and would
ba faced vith immediate legal challenge. |

The terms of the defeated 1984 NCAA football plan
p;ovidod for national rights fcclpof an cttiuﬁzod $1.5 million

. for a national game and more than $700,000 for regional games on

ABC and Cgs an& more than $360,000 for ESPN cablecasts. The
total rights involved came to -pproximuly $73.6 million. In
1985, under the NCAA proposed contracts, the total right; vould -
have been $78 million. . ' ,

In kay and June, the CFA leadership predicted that the
CFA package would achieve $50 million 4n 1984 rights and that

there would be $250,000 "passover” payments to all members of the

14
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CFA that agreed to abide by thc_ terns 0of the éu plan. Those
!}!ures were repeated at the pivision 1-A meeting in Chicﬁin
June 28-29, despite contfldiction by repiegont-tivel of thc”tele-.
vision industry and by members of the NCAA Pootbdll Television
Committee. A much, more conservative tone was evident at the

»  July 10 specia® television meeting, although CFA officials
rcportodiy ridiculed ¢ suggested price of $25 million for the CFA
picknge. | | ' .

| According to published reports, the Big Ten/Pacific Ten
has as of this date ﬁcgotiatnd a contract vith CBS for the 1984
‘ season involving 12 exposures nnd_ia‘ganos, for rights fees of

$9.5 million. CFA, on the other hand, has negotiated a contract
vith ABC involving 20 games, for a rigb£l fee of 812 ﬁilxlop and
8 cable geries with ESPN {eaturing 1§ exposures for $9.3

* million ~-- about §§ million less than the amount reportedly
ridiculed earlier tﬁss month, We understand that under the CFA
plan, however, there is a prohibition against 'qroilovnrs', that
is, a CFA member may not -- without consent of other CFA members
- plrticipnic in the netvork t;leviling of a gate againgt a non-~

" CFA member, and thlt‘efA menbers are pravented by the ABC )

contract from appearing on iﬁy other nctvork.' These

restrictions would appear open to serious question under the

4/ Minutes of the November 1, 1982 CFA TV Committee, held

‘ following Judge Burciaga's decdsion, state that *. . . it vas
agreed that any CFA television arrangement must be voluntary
and that non-exclusivity provisions would be helpful in
avoiding the estsblishment of a monopoly."




pr'i'nciplu of Judge purchn'i doc'ilit;n. but perhaps more
importantly, will prevent the vieving public from seeing such
l}gﬂiticunt games as that scheduled betveen Nebraska and UCLA for
September 22. That CFA is avare of these potential problems is
evident from the opinion 1ct;,¢r it received from Oklahoma's
counsel on June 13, attached, |

I believe -- and this viev is apparently ahared by
counsel for the Big Ten and Pacific Tgﬁ -~ that the question of
the. impact of dego Burciaga's docilipn ind fnjunction on the
validity of the CFA plan is a serious one. CFA p‘nber: vere the
dominant beneficiaries of the now-voided NCAA plan, having
received respectively $36.7 million and $§2.9 miilion of the
rights fees paid under the plan in 1982 and 1983. And yet they
nov .appear to be participants in the self-same activities that
vere characterized by Judge Burciags® as involving iliegal conduct
by the NCAA. Although the Court of Appeals declined to follow
Judge Burciaga's reasoning on group boycotz.':hc Judge's
injunction ~~ which at least in major part rested on this ground
and on output limitation -~ still stands and raises the guestion
whethcr-tﬁosc vho vere in privity with the NCAA plan, by virtue
of their IPPTOYII thereof and acceptance of large benefits
thereunder, may simply under another guise participate in actions
that the Judge has enjoined, ’

Many of the delegates at the July 10 meeting were

increasingly conscious of the depressed'mnrket for collegg

N
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" .football. Several espressed the hope that, vhereas national )
rights vould be substantislly less, the cplleges might make up
the 1984 finanéial losses from increased Iegionll television.
Because negotiastion of "individusl packages® is still incomplete
as of the date of these hearings, no accurate judgment of the ‘
sggregate value of these contracts is really possible. Based on
our expcrience‘vith the television market in a variety of con-
texts, however, wve believe the aggregate value of those contracts
in 198§ will not exceed $16 to $18 million ~- one half of which
vill be reteived by Big Ten and Pacific Ten colleges.

In the scramble: now occurrin§ to recoup lost rév-nuo.
through national and regional syndication, the potential for
damage to rev:;uel from in-stadium attendance is manifest.
Protection of in-stadium attendance was a ba;ic principle of the
first and all succeeding NCAA plans. It is curious inﬁced that
the Division 1-A members voted on Julj 10 not to broadcast on
Friday nights in competition with the high schools; one may will
vonder whether protecticn for college'gane attgndance will not be

lost in the shuffle.

So vhere do/ve find ourselves today? For me personally, °
it is a time of personal sadness, because I am concerned about
the wvelfare of college football, e sport with which I haye been
personally associated for most of my adult life. D;spite vhat ‘

the Universities of Oklahoma and Ggprgia may say, that tobtbal{



i
is a property right to be used as a business tool to Rake noné}
for their universities, it is my viev that the vast majority of
football-playing members of the NCAA and, indeed, the public-at-
large disagree with that highly cosmercial perspective,

College football is a uniquely American game. It vas
originated by the colleges and it is one of our nation's great
traditions. Pecple may use the expression *american as apple
pie,” but I submit to you that college football on Saturday
aftcrqoon is as much an American tradition as §ﬂ§thing that has
persisted in this country, and college football has been a part
of the fabric of our socliety for more than 1bo years. It's a
unique, demanding game for young people to play and the more
colleges that sponsor the sport, the more young pecple play the
game. Until recently, it was never sonceived as a money-making
tool for college administrators vho, unable to r,iso money
through their legislstures or tﬁrbﬁgh their alumni, turned to
their football teams to build their dibraries or to hen;;ate
" general funds. ' S .

My dismay and sadness stem from the fact that I'sense
that there is no one now looking after the wvelfare otncolltge
iootbnll as a vhole. Telavision is a unique, poverful tool that
dramatically ntf;cts sports. The judicial system of the united
States may not appreciate that, although Mr. Justice White
understands it because hﬁ played the glme.!rom high school

through college and professional football:

~
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. *{T)he restraints [of the NCAA-plan] on

Georgia and Okiahoms . . . insure that theyr

confine their programs within the principles

of amateurism so. that intercollegiate

athletics mpplc-ntpnmr than inhidit, v
educational achievement.”

@

o ‘ i
The plaintiffs and their lawyer contend that college

football is just like college basketdall, for television
purposes, and since tfzbri are no n‘timx controls in college
basketball, ve do not need any in college football. The trisl
courf, the 10th Circuit of Appeals and the Supreme Court all
accepted or noted that argument. 1 vill not go into the vast
distinctions betveen the two nporﬁn‘ other than té say that o
college football plays 95w of its games on Saturday in open air
atadiums, is an expenslive iport becm;srot tbo number of
participants, dollar income is mch nore governing to footbln
r than to basketball and the pubucity factor in college football
television is critical in the ncruiting process, regardless of
how the nomy say be divided among the coatouncu and other
nrgnnizations. )

Mr. Justice white npprechtnd all of that, but tbe
antitrust experts, cnught up in the plaintiffs’ arguments and the
jargon of antitrust business terms and npplicntion. ignoréd the
fact that national controls on football television are as
essential to keeping a relative balance i.n college football as '
are limits on grants-in-aid, linits on céacﬁing staffs ixid. for

that matter, limits on the number of gaves institutions may play.

-
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’ > _ '
The Supreme Court sxtolled many of the rules and the "

act;v{tics of the NCAA, but somehov missed the point that . -

unrestrlcted‘texevislon on the one hand will glv; added momentum ’

to prominent inltifutlons to build all vigning teams at wvhatever .

the cbct, in order to ma:lnl:e_thc television dollars they can )

odbtain. On the other hand, the decision has turned over to the

netvorks unlimited pover to negotiate and obtain college football

v rights and dictate the terms of the plans colleges may develop

and -- it has been my experience -- the -njdr television netvorks

gcneraliy use their pover in a most aggressive manner. -

1 am djsmayed and saddened because I fesl that college
football is in dissrray because a minority of instltutions‘
belinvo they should bave unlimited opportunity to ﬁic'fhelr l

\'g;operty' to maximize their profits and, on the otP.r hand,
because a small number of television networks that nov can
manipulate the college football market tﬁc‘vay they wish.

One may also inquire ln_thil context wvhether individqfl
institutions, in their dniirc to increase the viever popularkty
of their “property right”, will not b‘i?orcod eventually to focus
on developing consistent winning purcchtages and: increasingly to
attempt to schedule games with other teams vhich have also

rdemonstrated ihc clplciti to vin consistently. If these .
objectives begin to dominate the g:me; 1 suggest, they will "
almost inevitably lead o a severe erosion of the conference “,/‘

structure vhich for many years has been a4 halimark of college
. iyl

i
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football. I think it not unreasonable in these circunstances to’
visu;lizc the eventual development of some Sort of “super-
conference” for the titans of the game -- a result I am sure the
netvorks would findl:Ftructivo but one which will redound to the |
benefit of only a stall minority of NCAA (or indeed CFA) members.

. There is no doudbt that even under the nov-voided NCAA
television apparatus, wve have had & difficult time in ltteup;ing
to xeep the game wvithin the cont{;es of our constitutiqnal

purpose -- to maintain intercollegiate athletics as an integral

'part of the educational program. We confront never-ending

battles vithin our membership to establish razsonable and

enforceable academic standards as pre-conditions to participation

‘in athletics, we have been required to increase our enforcement

staff froh 10 to 38 in the past five years to keep track of and
police recruiting violations, the gradustion rates for our
student-athletes is by any measure unsatisfactory, and the
pressure to vin tends more and more to dominate the game,

Sadder yet, perhaps, is the fact that vith loss of the
mandated revehue-sharing aspects of our plnn; numerous less
prominent institutions with fine tobtbal» programs are nov ‘
essentially shut out of any significant plrticippt on in the
market for television, Nothing in_the'CFA or Big Ten/?agi;ic Ten

plans makes any provision for them and indeed unless and until

-, ’ -,
‘Judge Burciaga modifies his order, serious doubt .exists as to our

own capacity to provide revenue to smaller colleges through the

marketing of Division I-AA, 11 and III championships.
‘ >

ol
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It takes no economist to foresee vith any accuracy wvhat

lies ahead. The networks are nov in control of the market, and

as would any business enterprise, these netvorks will seek to

sell the most attractive product, commanding the highest prices,
at the lovest acquisition cost. Their powsr in lg uncontrolled
football "television market il‘llf.ldy manifest: the CPA and Big
f.nl?u?iiic Ten colleges, cnnprii]h. most of NCAA-Division I-A, *
have sucteeded in soll%ng their "packages® to ;be né¥works at
prices far belov those which they would bave realized under the
now-voided RCAA plan, or what they could have expected under the -
NCAA's modified national plan involving the entire Division 1-a
membership that wvas developed following the Supréme Court
decision. }

tht lllo obviously lies abhead, in responlo'to this
network pover. is an effort a-ong those major institution-
seering to operate football as a business, to sggrandize the
value of their product by creating a more attractive product,
that is, by recruiting only the most talented ith{etet to-their
inst{tution with possibly less than necessary regarditor the
educational capacity and welfare of those athletes.

( Saddest of all to me is the potentill inpact of this
situlgion on the student-athlete. -Although the 'nev environment®
nay redound to the bcnefit of that handful of college football
players destined to become professionals, vhere does it leave the

2

college player vho participptes because of his love for tbe game,

h
s



" and as & part of his overall educational experience? For many, I

-

suggest, it vili'ueln a panorama of diminishing opportunity, as
many of those institutions -- previously shgring‘in the revenues .
from the NCAA plan or enjoying live gate pro%pction because of .
the plan -~ find thenselves increasingly unable to make ends
meet. And this is not to speak of the thousands of student-
athletes, mér and Uou.n, who partxciputc in non-revenus producing
sports and cbmp!omhips funded, lt lellt in part, by tootban
revenues. b .

Although 1 £ind no hwmor in this situation, 1 am

reminded as I viev the nowv-successful effort to dismantle the

" NCAA's television controls, of the line made, famous by Gertrude

Stein: "And when you get there, there isn't any there there.*

The "theure” that is nov upon us is a not promising,

3
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mmuummmumunwtoumz)
to reflect properly the image of wiversities and calleges as educatiomsl
iostitutions; to imomote college foottmll through the use of paticoal
msa,mummmwnumﬁm
athletice. - o

Tote 1: nmum’mmmmmmm&um
meaz all typss of televisicn delivery systess, fmcluding, vithout

limitation, convesticoml broadcast, cable and other ﬁhﬁum
transmissions aod delivery systems.

-

m.n. f‘ ‘

mmzsmumummwumm effect
wm:mﬁuwttuw Seu.l: 1ats
to isplemsnt {t. Such detersizmation h--do

chair of
ECAA FootdallsTelevisicn Committes and tbe NCA) M mj@j
wmm&w .

Y
ARTICLE 3

l. .
. | Admingstratics .
The Flan shall be in sffect frou Sgptember 1, 1985, through the second
Saturday in Decembar of 1984, and shall apply to the 1984/ footiall seascn
only. ]

The Plan shal) de administered by the m:u Foothall Televisian cmn«
(bereinafter referred to as the “committee” ), NI
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RECOENDID RATIORAL'
FOOTRALL TRLEVISION FLAN .
Tage Fo. 2 \

ARTICLE b
Any member instituticn clsssified Yo Diviston I-A foeottall may elect
to participste 10 the oM Foottall Telavisio Series |
IOAA Baries”). Nesbers to participate in the
¥a: ef' 8free to talevise thelr foottmll games culy in sccordance
3 Frovisitns .of the Flan, MNamdaxs of Drvigtons I-A oot

Series shall make such alectlons oz or befors July 12, 1984, by writtes

Afternocn

vision I-A gmer sch
of the seascn.

s, "Qualified WHM' are those mafional netverms or

other television or cahlevision organizations vhich Jdwcadenst- can
televise tq ot lesst 20 millios bomes 4n at lsast 30 states and
tgree to rresent st least 10 Fational Series cmwnw
of 18 to 24 mmwes {ouwber to bde. determined by the commitiee) if
the carrier as the abiligy td récionaldiye. If & darrier caanct
regiocalize, {i SusT sgree IO Dresesy & ~inium of 12 exvesures. -

-

’
N

.
¥

-+

- A
N

-

.

tien on forms submitted to, tham by the coamittes. If,
- JERAR _to isplemeny this Tlan M Yy &/,
QL fheguce sball be deamed withdirawn, m&
3 i ' |
) " amrIctE 3 ' :
. “rapd-of Righte for Homk- ‘Beries S

T



RECOMGCEDED FATIONAL -
FOOTMLL. TILEVISION PLAN
Fage Jo. 3 ‘

Avard—of Rights for 6t Fatioqa] Series Speciil Dates .

In sccordance vith the procedurss and tarms set forth in Article 5, the

comities my identify ooe or sore of the folloving dates,’ sddisiem
tq the 1k Satwrdays, for vhich the qmwlified crgatsstiors

My ¢ ﬁ rights -for—rvighes: Thankagiving, the Jriday afternoon
folloving givingy and labor Day sdi-s-mecte-ofesiruightrescintisg

~
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KECOMOINTED RATIONAL
FOOTRALL TELEVISION FLAN
Page Po. & 1
. . ARTICLY T :
. Covarage Rights and Requiresssts
Iach carrier shall -effes camplste vimulwemesws- covarege of one
& mre mass of for esch #ate and spacia) date

T LSS coverane '3
SHE RN .
Iach carrier sball Beve the right o simltanecusly transmit vis television
ar csdle trunsmissicn the games salected 1y it throughout the werld in
e o shall 2030 The TLEt To Peitane mirile. g
such rights shall §aNe OB &
tasls i Eawmil eod Alssks vithin sewn (7) days followiag the gme,
. mmmwm«ua\mmmnu
day night. .. - .
Te rights grusted to esch carrier shall {sciude the right to use
of any gae yelessed dereudien of suy langtd oo s Galsyed bagis anyvders
in the warld io any Dews ar sports progres within daye of the
conelnsian af the gime, and theresftei axxarpts of two or less
for pevecasts, mm‘mqam-mwm

5

{
‘A

M.dmﬂmunm

The NAA feriess games alall Mo televised
Mﬁm 8 pariod of three and pne-) on sach date
- MM

e
comxittes cu or Ddefore Augnust 1. IThere sdall de Do ‘otber m-?-ua.
Yy par B of dUvisicn I~-A &uring apsounsed three and

t : L e
Bo meiter of NCAA Divisicn I-A”mmy sppear on Ffectdmdi—sedeviesen—dwring
el 'Y 24 are than

F—tiree—asd—one—baif-hour—geriedy T%&Mﬂ_glm ]
four times durisg tde year, provided 3 .One carrier te ses the

. f Frmies mmas Acwing the yesw g 1imit shall be three.

L B
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Nesber Instituticn Osme t
mmmuw . .

mmmmmmmn‘mmmwn
televisicn sppemarancte(s).

ummm-munnmumwamm.
bewe or svay. No mamber izetituticn may make any arrsagemsnts for Jve
nmuunomnmpummqummusuw
iastitution.

. ARSICLE 11
Standards of Presentaticn ‘ .

r o, -
m-msmwa‘m&nwmmwhmnm
gﬁmmu gmes ar otder lwm televised
W(qu.u

Those sponsces umMthMnﬁmﬁMﬁMvhc'
fmroducts and sdvertising are cossistent with the prosoticn of college
tmuumwmm.mumuumpnummm

Mvertising policies estadlisded in- ECAA wn hnhucu 1-1T7 slal2
'791-7 to all _M telecasts.

-

N

Beverage Advertising Restricticns

2
Sponscrs advertising mmlt beverages, deer or vine are lpprv:cd on a limited
tasis for television of a serdes gane, including specisl dats ganes,
Jregame sbovs and poitgaee shovs. Iz each pregame shov, three sush
30-second commercials and, (n esch jostgane shov originsting 'from the
site of a gase, tvD such 30-seccnd commercidls mey de ented. There
shall be po limitaticns witd respect to such ccxmercisls {n postgoe
< origipating fros the curur s bome studio or cther ldcatim cleprly

o  sesT COPY AVAILABLE
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. (SOMGGOM)“”

- () Commercisl a .
{3) - Conmercial
{6)' Commercial

e
(9) Commercisl

(10) Cosmercial
(11) Coumercial

tine
Station tresk {63 seconds)s+
(12) Comwercial®
(13) 2 Comvercisls (60 plus 30)

1
(15) Cosmsercisl . .

{17) Commercisl

Station hresk {83 seconds )«
rars of Pourgh Qumrter
19) Coamtercial
{20) Coumpercial
(1) Commercial
(22} Comxercial
-
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(2b) Commarcials
{(23) Commercial (30 seconds or 60 seccands )%%¢

Bd of Gage
('w'mnmmmmumwm
carrier.) &

) Mn'
m-&muwez—mmwwcmmpsunk. 2.

*SCommercial positions Nos. 1mzsmum;1wmm Doration
ofn:btoh-nrﬂc:cpsun

Mb.”-’mummmw.

Comshercial Positicns Nbe. 23 and 2% may be inserted into the fourth quarter
1f Position Fo. 23 is precedsd ly & matwal ¥imscut used for game commen-
tary, spd if theve are sufficiest ssturel timecuts thereafter to stcomo~
.'4ate them. o addition, 1if the langth of the game telecast vill excesd
mmmnnm.mmmmmm

mcmmmﬂhMQMMntm

~zrmpnqdmmmxmm¢mmcrauﬁn
treaks changes from 63 seconds, the Foorheti—Selevisiea comxittes vill
copsider the changa and vill approve it if reasouable.

Liaiscn Official

For sach such BeAA Extiopel Series game, the sgency vhidh assigns officials
for the Rest imstitut{om shall sppeist s Linisom Offfcial, who shall
serve as cocrifpator betwsen the jroducer and field officials in sssuming
observapce of the commercial format descrided iz Article L. HEis fHwgtions”
-muwummwmemmu.mmamum
savalilahle to sach game officisl, liaison official and  asss agenvy,
.mummtmmmmwumhuu each sexber
mrticipating in the FéAt Eational Series.

The Lisfscon om:m-mum«m..mzwumlwmmum

for use by the avardee for inssrtign of cosmercial oessages uemz.u

to the format Nerein, altbough the referee retains ultimte contral of

the administration of the gaoe. The Liaisco Official shall not agree

to any special format or deviation from the regular format or mrocedres

* for any game.- Ope of his primry goals shall bde the presentatiaa of
the secessary commercials without affecting the flov of the game. .
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A requested to do

Teladursed for his fee and
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to assist the Liatson Official
The Liaiscn Official will de
carTier through NMs assigning

’

i .
mu—mmmN mwmmmmwm .. .wmm | mm
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. ARTICIE 13
Other Bequiramsuts for Awrdess

In the ioterest of promoting intercoliegiate sthletics, each svu-dn\.
shall meet the fallowing requiremests:

nwmumm Anncuncemants

()" During esch_mme presestation harewunder, the NCAA sball be alidtted
M%zmmuu-mma
assmcensnts by or t to the FCAL or the participeting
instituticas slmil do presented Wr the currier. JMatarisls for thess
ansomcensats sheall e provided to the cmriwr Ly the committee .

. o institutico. At lsast 60" seconds of this time oo emch game
ynmunmumumummuum‘

umummmmwmmet -abu-nuemto
soaiety. .

[ ) ?‘Q‘
Dusing such ‘game nucauun :h- tine -uu e’ allocatad a3 followw:
NCAA 239 §O secondst
30-sacond message for asch issticurdion seconda .
MWM 65-oosvnds .

*mmlphumﬁmhdmmnmmumwnwu
sducation.

Videctapes

(d)  Each carrier -uu provide to m-m%ggu_et&_%Tmm g
at their ¢ t &t the coart of the raw Cassette fstock one compliste
set of tBres-quartsr inch vidso cassettas for the progran of each game
talevised as & NGAL Kstiocual seriss game progoes. mmen,
Do _cost to the networks all ar
mmotEth—mwo.mmm:a
trosdcasting or cablecasting,’ sod the NECAA miy use excersts (not
exceeding five micutes in lemgth) of esch IToFTam for any NTIdee,
including television Drosdcasting or callecasting. Ixcept s limited
above, mrsmwuommmuuﬁemumu
do; mmrimwsmum-muu,mdmfw
_with respect to the ITOgraE: to reproduce tbe Frogram; to repre
derivative wvorks Mased on the rogram; to distritute to tdhe public
copies of the program, Yy sale or other transfer ofF ovpersdip, o
by rental, lesse or landing; to- perform wmcly the mogran; and
10 display publicly the wogram. Upon the N¥CAA's request and at.
its expense for any additicmal pcosts ipncwrred, sush video cassettes
shall be made availadle to the NCAA ‘n New York City cn Monday
folloving sach game.

o
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RECOMMERDED KATIORAL ,
FOOTRALL TELEIVISION PLAN
Fage No. 10

———————

Tean Areas

"{e) The carrier OF oo g FCAN Eations) Series game derewnder shall not
,mwsummlwxuqmm~uhummw-dmu
s gae, The cmsrier and { Personnel shall otwerva 8ll rules of
collegw footdall at al) dwing premrstios for profuctica
of & television presentaticn. ' ) » 0

“

Gane Officisls

(8) It is pérmissidle for a éarrier to place & xicropione an the referee
of & guue televised bDereunder. ldentification bty the referes of
;mumwu-uohumrormchsmwu assessed
is authorized by the coamittes, subject to the approval of the host
institution of the game, the rules aof ' Bost 4ostitutions’
ccaferance, 1f 1t s & memder of such an orgeai2ation, and the rules
of the agancy which assigns the Saaw officials.

ARTICLE 14
Nodification of Plan

The coomittee shall lave autBority to mdify this Plas to further its
stated Twrposes, provided any sudstantive change slall be sudject to
spproval of the,Divisicn I-A members of the NCAA Council, and any change
sdversely sffegting the rights of sny carrier must be spproved dy such
carrier. ) . )

Source: /University of Florids, University of Michigen, Undiversity of
/ Sebraske, University of North Carolisa, Chapel E111, Pacific-10
¢ Conference, University of Pittsdurgh, Rice University,  Syracuse
.7 University and Vestern Atdletic Confersnce. :

" - . - -
Intest: To provide a national Divisien I-A foottall televisicn plas
¢ for 1684. .

The Neticnal Collegiate Athletic Association

Miegimm Vaeama NT rre Jetey A 1CRL .
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IN THE UNITED STATES DISTRICT COURT FOR THE

WESTERS DISTRICT OF OXLAHOMA

- . ~
THE BOARD OF REGENTS OF THE !
UNIVERSITY OF OKLANOMA and
the UNIVERSITY OF GEORGIA
ATHLETIC ASSOCIATIOR,

Plaintiffs .

v.
.
NATIONAL COLLEGIATE
ATHLETIC ASSOCIATION,

b‘m—sxuzos-sv

.
Wl Vst sl NP P D T ol Yl P P gl Vsl

pefendant .

. : DEFERD*NT'S MOTION TO MODIFY JUDGMENT

_‘l' R | \.. N
coni‘c"ﬁw defendant, The Natiocnal cm.ycg"hto M.h:l.\tic

Association, and rup‘cci'funy'novn the Court for an order

N\

modifying this Court's judgment in light of the views expressed
in the cpinion of the Court of Appeals as affirmed by the United
States Supreme Court. 1In support of its motion, defendant
further states: ‘ )

1. 1In its opinion on defendant's ap;cil-frca this Cénrt'l
judgment, the Court of Appesls held (707 F.2d 1147, '1162): -

Paragraph four [of ths District Court's judgment] niqfnt be
construed to prevent the NCAA from imposing television sanc-
tions on schools that viclate regulations unrelated to the
television plan. [footnote omitted] Faragraph four might
8180 be read to preclude the NCAA from prohiditing games.on
Friday night. Neither of these effscts is warranted by the
violations founf. Furthermore, paragraphs one and four
appear to vest exclusive control” of television 'rights in the
individual scheols. While' hold that the NCAA cannot law-
fully maintain exclusive rol of the rights, how far such
rights may be commonly regulated involves speculation that
should not be msde on the record of the ‘instant case. The
NCAA's arguments regarding the specificity and self-

~
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sufficiency of the injunction should also ba addressed by the
district court. . : :

We REMAND to permit the district court to consider its
injunction in light of the views expressed in this opinion.
In &ll other respects consistent herewith the judgment of the
dinﬁsict court is AFFIRMED. B

2. The Supreme Court affirmed the Court by Appeals’ direc-
t}on to nodify the remedy (Slip Opinion, p. 1, attached hereto)
;nd:it- remand to the District Court “for an appropriate indi!i-
cation in its injunctive decrse” (Siip Opinion, p. 11).

3. Fed. R. Civ. P. 65(8) providess

tvery order granting an injunction . . . shall be specific in
terms; shall describe in reasonable Getail, and not dy refer-
ence to the complaint or other document, the act or acts
sought to be restrained . . . . i

4. Based on the record of the instant case, considered in
1ight of the views expressed in the Suprame Court's and the Court
‘§f Appeals’ op{gﬁoﬁ-,'this Cburt's j ‘gncnt should b‘ modifiéd so
that if and when it b'con;l effective it vill read subatantinlly-h

N~
" .

as follows: . . . . -
IT IS ORDERED, ADJUDGED AND DECREED:

(1) Ths Natfonal Collegiate Athletic Association's 1982- -
1985 Football Television Plan and the National Collagiate
Athletic Association’s existing football television contracts
with ABC Sports, Inc. and CBS, Inc. violate the antitrust
. laws, are null and void, and may not be enforced:
e ., {2) The National Collegiate Athletic Associatieon and its ..
members are prohibited from jointly adopting or entering into
any football television plad or contract which limits output ..
by restricting the total number of games which NCAA members .. )
may televise, or which fixes the price for individual games.

- {3) The National Collegiate Athletic Annoclnticn and ies
members are prohibited from enforcing football television
csules and regulitions which unreasonably restrain trade.

»
-
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s {4) Noghing herein contained shall be construed as pro-
hibiting the National Collegiate Athletic A--d«intion and ‘its
members from:

(8) Requiring its members who tllovilo their games
to pool and share ameng themselves, and with the NCAA,
the compensation which they receive;

(b) Limiting the number of timea any member may
arrange to have its games shown on television in order

. to increase or maintain athletically ballncod competi-

-

. tion: e(’
(¢) Enforcing reasonsdle blackout Tules to avoid
* head-to-head cowpetition for telavision audiences;

(@) Marketing packages of television rights to its
mambers’' football games when such packages compete with
other ways of showing games and thus increase viewers’

o optionsy '

o {e) Restricting television of its members' football

games on Friday .vtnlng- in order to protect gate atten-~

dance at high schoel football games:

(£f) Restricting televising of a menmbers’' footdall
games as a sanction for a members’ violation of NCAA -
rules and rcqulntionl. .

s. thl decree shall be binding upon the National
cglloqintc Athletic Association, its members, officers,
agents, servants, employees, and attorneys, and upoh those

‘persons in active concert or participation with them who
receive actual notice of this order by personal service or
othorwili

WHEREFORE. defendant, the -National Callcgiato Athletic w

Aulocintion. rcspectfully raquastl that the Court enter an order

modifying its judgment as set out in paragraph -No. 4 above.

James D. D. Féllers

Burck Bailey i ’ s

Fellers, Snidcr, Blankcnship,
Bailey & Tip

24th Floor, Fi t Na:ional Center

Oklahoma City, Oklahoma 73102

George H. Gangwere

Richard K. Andrews

Swanson, Midgley, Gangwere,
Clarke & Kitchin

1500 Commerce Bank Building

Kansas- City, Missouri 64106
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Frank H. Easterbrook
) 1111 Rast 60 Strest
Chicage, Illinois 60637

Attorneys for' Defendant.

CERTIFICATE OF SERVICE

I hereby certify that the foregoing motion was \crv.d on
counsel for all parties by mailing copies thereof by'regular
United States mail, postage prepeid, this _____ day-of\ July,
1984, to the following attorneys for plaintiffs-appell

Mr. Andy Coats

Mr. Clyde A. Muchmore
Mr. Harvey D. Ellis, Jr.
Crowe & Dunlevy

1800 Mid-America Tower
20 N.?Broadway

Oklahoma City, OK . 73102

Mr. Stanley M. Ward

. Office of Legal Counsel
University of Oklahoma
660 Parrington Qval Room 213
Norman, OK 73019 L .
Mr. Philip R. Hochberg
Baraff, Koerner, Olsnder & ﬁochborg
2033 M Street, N.W.
Suite 203 .
-Washington, DC 20036
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’.

-Charles M. Neinas -
“Executivé pirector of the .
College Football Association }
P.0. Box 4148 . :
poulder, Colorado 803106

Dear Chuck:
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lorfy to be so late in responding to your May 310,
1584, letter. It cams while Clyde -and I were DOth on vaca-
tion, and I had soms urgent matters to attend to immediately

vhen I got _back on June 1lth.

!én request a brief explanation of oux po:LtLon"
that the CFA proposed television plan may sot constitute an

illegal group boycottunder Section 1 of the Sherman Act,
although the plan will exclude cextain non-CFA sembers who

are NCAA Division I-A meumbers.

: First, I will prestme Sor the purpose of thie

- axplanation that the membership of the CFA, the Big Ten , o
Conference and the Pacific~Ten Confersnce will have market
power. The inquify. then, bscomes whather the eiclusion

of some scRools from the proposed CFA television plan will

constitute an exercise of market power having an adv

erse’

"effect ypon competition, and irrespectivé of the effect:
upon competition, whether the exclfusion of these schools

*  will constitute a per se illegal boycott. §
| - The clessic definition of a group boyco

is a

concerted refusal to deal with a competitor. The kind of
boycott over which you express conceIn is' that reflected ’
ifn the United States Supreme Court's decisiod in Associated

Press v, United States, 326 U.S. 1 (1945), where the

K
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1

ourt
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held that an assogiation rule forbidding members of the Asso-
cinted $s from selling news to non- rs of the Association
was in\contravention to the proscription of the Sherman Act.
Similarly, in Silver v. New York Stock Exchange, 37) U.S. 341
(1963), a bership rule ZorSIEHIng wire EE%Eups batweaen

members and n bers was held to be an illegal boycott.

Deferring for a moment consideration of any
constraints on participants in the CFA television plan
Preventing them from dealing at all with non-participants
in certain time slots or geographic areas, there is no
spparent legally relevant comparison betwsen the CFA plan

. and the rules condemned in Associated Press and Silver.

: The principle governing in those decisions cannot
apply here because non-participants of the CFA plan would .
be just as free to desl with television broadcasters.outside
the CFA television plan as they would within it. The only
substantial loss to such non-participants by exclusion from .
membership in the television plan would be that they could
- not draw upon the superior bargaining strength resulting

from the combination of participants in the television plan
(which, for example, permits them to each receive a uniform
fee in exchange'for the right of first refusal for their
games). But this cannqt be characterired as a compdtitiéz
injury to non-participants, because (a) presumably they are
excluded on the ground that there is some relevant diffefrence
betwaen their football programs and those of the participants,
and (b) an addition to a permitted aggregate of bargaining
power in st entity (s not procompetitive. w
. o
The first reason, which would be sufficient in
‘itself, is exemplified in the Third Circuit's decision in
Deesen v. Professional Golfers' Assn. of America, 358 F.2d
. where the Court he that the plaintiff's exclu-
. sion from membérship fn the PGA was not a viplation of the anti-*
trust laws because the plaintiff had failed to qualify under
the association's reasonable rules (e.g., ‘requiring a certain
- level of abilities and .frequency of participation in golfing
' ¢ events, etc.). ° ' - . ) v -

: The second rationale, that the Milure to add to a
permitted aggregate of bargaining strength is more procompa-
titive than anticompetitive, is illustrated in a recent
(and as far as I can detprmine, as yet uhpublished) opinion
3, *

* Tt
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by the Third Circuit, Midland South Grizrlies v. Nat'l £

Football League, No. 82-1793, (34 Cir. Nov. 4, 13837,
dlscussed In ATRR 783 (Nov. 10, 1983). There, the Court -

- held that the NFL's denial of a franchise to the. plaintiff

team (the “Grizzlies”) in the Memphis, Tennessee &rea was
not anticompetitive because it left the NFL with a stronger
potential.compatitor should the Grigzlies join.a campeting
leadue. The NFL's aggregate of bargaiming strength was, of -
gourse, specifically sanctioned by Congress, ms the Court
observed. The permissibility of the aggregate of bargaining
strength in the CFA telesvision plan will depend upon 'tha
dispeosition of the Supreme Court in O.U. v. NCAA. GHopefully,
the Supreme Court's opinion will leave croom for such combin-
ations by members of sports associations for commercial
purposes.,

A more substantial question embroiled in your

]

May 30th inquiry, however, is whether the CFA television plan’s )

provision granting exclusivity to the purchaser within certain
geographical areas and certain tise franes creates an‘illegal
boycott of non-participants for thoss time frames and geo-
gtaphical areas. The answer to this very sensitive question
will be wholly dependent upon disposition by the Suprepe
Court in 0.UP v. NCAA. Any disposition upon per se grounds,
would be a mévere jand perhaps fatal) blow to such a contem-
plated provision ifi.the CFA television plan. Howaver, if

the case is decided on rule of reasop analysis, the restric-
tive provisions may be lawful under the following analysis:

: T As appellees conceded in briefing before the Tenth
Circuit and Supreme Cpurt, while football televisian consti-
tutes a relavant submarket for antitrust ptirposes, there may
be & mors broadly defined relevant market {constituting ofher
xinds of television broadcasts, e.g., entertainment, news, 3
etc.) of which football television is a part. Therefore,

if the CFA television plan contains moderate exclusivity pro-
visions for certain time' frames and geographical areas whic
have a favorable ifipact upos the marketability of the plan,
competition may be increased in the broadly defined market,
with smaller degree of anticompetitive consequences in the
submak ket for football television programming. . The net
compdtitive effect, then, may be procompetitive. An even
stronger argument, dependent upon the present state of the
mar ket in college football television, can be made also.

The NCAA has dominated the market practically since its inceps
tion; Thus, some restrictive measures in the CFA television

ptanjray have the substantially Rendficial effect'cf creating a

:\ .
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challenger Yo what would otherwise be NCAA's impregnable

. competitive superiority. This latter justification would
be valid, ofi course, only until the sarket in college foot-
ball television "normalizes®, after having been monopolized
by NCAA for some 32 yaars.

. A final admonition {s in order. Any opinion upon
the validity of the CFA television plan now is nothing more
than an seducated guess. An informed legal opinion as to the
legality of such a plan will have to awasit the Supreme Court's
decision in 0.U. v. NCAA, which wvill most certainly have critical
implications TG any such television plan.

I hope that this letter is of some assistance to
you. -Please call if you have any further questions.

. Sincerely, ] :

’ <22/ y ,é/i ' . ‘
ALY '.

~Harvey D. Ellis - :

For the Firm . *

~ L]
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Mr. Magkgy. I would ask Mr. Hallock and Mr. Crouthamel if you
could summarize your statements so we ¢ould get to the questions
from subcommittee members. = -

STATEMENT OF WILES HALLOCK

Mr. HaLrock. My statement is quite brief and deals with an alto- - -
gether different aspect of the possible effect of unrestricted TY. 1
have been closely associated with college football television for the
greater part of 21 years, going back to 1963.*During 5 years on the
NCAA staff as direct liaison with the networks émﬂiniB‘cgllegef
~football, I have had the opportunity to work with CBS, and .

NBC, and have had similar acquainéanceship, as ‘& mémber of the
NCAA Television Committee for 8 years while serving the Western
Athletic and Pacific Ten Conferences. During this time, I have ob-
served ‘the influence which’ television has had on ‘intercollegiate
football, the influence TV might wish to-exercise in presentation of
the game and the effectiveness with which NCAA as a single entity
has been able to resist the persistent attempts of television to
create its own version of the college game. T

I am not being critical of the networks recognizing that their ap- .

proach is bound to be in terms of their own self-interest in'produc- -

ing what they believe to be the highest degree of entertainment
and the ultimate use of the technology available to turn out the -
‘most sophisticated product, but their, interests often are ‘to do a
great deal more than report what is happening on the field. They
would embellish the game to make a good show, sometimes at the
sacrifice of what the rulemakers feel is best.for the game and to
the detriment of in-stadium attendees. _ e

- The networks do some marvelous things, but constantly pressure
to do more. They need to be held in check. The NCAA has done an
exemplary job in my view of maintain a balance between the
unique spirit of college football and a tendency to‘submit to to al-
teration to serve television's purpose.

Some examples: Encroachment of cameras and microphones into °
team bench areas; locker room displays of coaches’ exhortations
which you see in howl games regulated by thgreromoters and par-
ticipating teams for whom the revenues from TV are the only con-
cern and a practice of professional football which may come into
use to identify the players guilty of violations on penalties.

There are others which the NCAA has resisted through the
years. In the television climate which now exists, 1 have serious
concern for the loss of regulation by the body responsible for the -
state of college football and most responsive to it, the NCAA. It is
an aspect of this committee’s overview which should be noted. 1t is-
an aspect which those selling their product to all varieties of TV
producers should not forget. Preserving the integrity of the great
game of college football is more important than all the money in
the world.

Thank you.

Mr. Markey. Thank you, Mr. Hallock.

Mr. Crouthamel?

+ 72
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STATEMENT OF JOHN J. CROUTHAMEL

Mr. CroutHAMEL. Thank you, Mr. Chairman.
I represent an institution which plays divigion I-A football and is
~ 8 member of the NCAA and the CFA. I am a 5-year member of the
NCAA Football Television Committee, was involved in the initial
ad hoc TV committee to deal with - football television on a contin-
gency basis for the 1983 season, and sat on the special committee to
draft a NCAA plan as a result of the Supreme Court decision.
These associations provided access to the thoughts and ideas of a

marketing and controlling football on television. : :

Frankly, the plan declared illegal by the Supreme Court provided
the best of all worlds to the most number of people. It protected
the gate and generated large dollars for both the football powers
and many other football-playing institutions. That was made possi-
ble because of the leverage of numbers and exclusivity in the mar-
.. ketplace and protected the game of football from overcommerciali-
zation. The fear was, and this has been substantiated by recent .
events, that any fragmentation of division I-A institutions would
place the leverage and controls of college football in the hands of
. the television industry and Jeopardize the protections incorporated

in the NCAA plan. .

With a wide-open marketplace, many schools are in a dilemma.
Television becomes a necessary evil. Despite what some would say,

natives for the spectacle that is college football, but in that wide-
open marketplace, we are forced to appear on television in what-
ever ways we can develop: It becomes a matter of keeping up with
the Joneses.

I am afraid that what is best for college football and the student
at least is not encouraged by the environment in which we find
ourselves today.

Thank you.

Mr. MarkEy. Thank you very much.

We will begin with questions from subcommittee members.

Mr. Toner, you are aware that the inquiry of this subcommittee
[is upon the question of the likely response of broadcasters and uni-
versities to the Supreme Court’s decision and the impact of those
responses upon colleges and universities. Your statement makes
clear, I think, your belief that the new environment will result in
significant adverse consequences to colleges and universities. With
as much specificity and evidence as you possess, could you try to
describe the relative financial positions of colleges and universities
under contracts which have recently been entered into by the Col-
lege Football Association and the Big Ten’PAC Ten coalition as
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compared to the financial positions of those universities under the
now-invalid NCAA television plan?

Mr. TonER. Chairman Markey, I cannot give you specific dollars
on current plans being negotiated by CFA and various conference

. affiliate organizations, but I did in my statement this morning

speak to what has been é)ublicly stated as contracts which they
have engaged in. It would be my estimation that from what has
been published to date and what we can estimate, that individual
schools and conferences may continue to negotiate, the market
may well be cut in half.

N B{g MARKEY. What do you mean by the market being cut in

att’ *

Mr. ToneR. Well, the 70-odd millions of dollars that would have
been a part of the 1984 ABC-CBS and ESPN package in the struck-
down plan of the NCAA may really turn out to be somewhere in
the nelg‘}l]borhood of $35 to $40 million..

Mr. MARKEY. And how many of the participating schools will
enjoy the benefits of that $35 million?

Mr. Toner. Well, the CFA member institutions and the PAC Ten
conferences are the only ones that so far 1 have been able to deter-
mine have contracts, so that it certainly strikes out a group of ap-

roximately 20 to 25 I-A institutions without contracts currently.
1t strikes out all of [-AA divisions, too, as far as in-season capabil-
ity is concerned, and of course it has struck out all of the champi-
onships played in I-AA and divisions II and IIL

Mr. MARKEY. So you have half the money available this year as
was available last year to universities in the country, insteal of $70
million, perhaps $35 million, and you have significantly lower, less
than half the number of schools now participating in the benefits
of that $35 million, so there is less money now available than
would have been if the existing plan stayed in place and fewer
schools participate in that small amount of money.

Mr. TonNgr. Chairman Markey, I do have sxeciﬁc dollar amounts
that were paid in 1982 and 1983 to all NCAA members enjoying
tRe football contract. I would leave this with you, if you would like.
[ do not have those specific figures in regaid to the contrtacts that
are being negotiated currently.

Mr. MArkey. Have you factored in all of the conference and syn-
dication deals that have been enacted or are in the process of being
consummated? A .

Mr. Toneg. In that figure of 50-percent or 85 to 40, yes.

Mr. Markey. You have?

Mr. ToNeg. Yes,

Mr Magrkky. And you think that is the ceiling, that is——

Mr Toner | want to make it plain that that is just my own per-
sonal summation and not that of NCAA or any other group.

Mr. Markgy. Could you try to describe specifically how colleges
and universities will suffer and how and which programs or activi-
ties might suffer or be sacrificed by the loss of revenue or exposure
you envision from the current television football arrangement?

Mr Toner [ am not sure that I can answer you completely, but
I might give yoy an example of an institution very close to your
situation. Boston College. They perhaps have the most attractive
television package or at least among the very best attractive televi-

¥
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sion packages in the upcoming year. As recently as Friday, it was
reported to me by its athletic director that if the current plan that
was struck down had been allowed to exist, that Boston College
could have made as much as $2 million, and that even though they
were one of the few institutions that had a carryover contract for a
game with CBS this year, and even though it was an attractive

rt of the new CFA plan, and a syndicated Flan locally, the best
E:, could hope for was 50 percent or $1 million of that, but he
might have to*fettle for $700,000 or $800,000. So that example is
one that is known to me. o

Mr. Markey. Now, what does that mean? What. does that mean
for not just Boston College, but what does it mean for universities
across the country in terms of their programs, in terms of activities
at the university which might suffer? What, in your experience as
an athletic director with a long history, does that mean?

Mr. TonerR. Once an institution receives revenue from any
source, their programs soon become dependent upon that source of
revenue, and when it is not there any longer, then you have a
crisis. 1 gave you an example of an institution that can survive
with a 50-percent decrease—1984 experience because 1984 would
have been a very unusual year—but there are institutions now in
conferences even at the I-A level that have been used to a confer-
ence sharing ns well as an institutional revenue-producing situa-
tion that no longer is there at all. '

In other words, budgets that are planned to include x number of
dollars from the CBS-ABC-ESPN plan for 1984 and 1984 are not
there at all. This makes a very serious impact on major progsams
that are usually funded by a combination of university support and
income derived at the gate.

Mr. Marxkey. What kind of universities are you speaking about
specifically now? ' ,

Mr. ToNer. I am speaking about predominately division I institu- -
tions. I think a little later you may hear from ot%ers who will refer
to divisions II and III, but the division I primarily has been the re-
cipient of about 90 percent of television revenues from NCAA TV
contracts.

Mr. Markey. Yowindicated your belief that the Supreme Court’s
decision and its responses will give added momentum to prominent
institutions to build winning teams, ‘‘whatever the cost in order to
maximize the television dollars they can obtain.” Specifically, what
are the costs which you make reference to and wm activitie§ do
you envision increasing as a consequence of this effort to maxi
television revenues”

Mr. ToNgR. I made mention of the fact that in recent years we
have increased the size of our enforcement staff for a very definite
need. 1 did make note of the fact that it seems as though the urge
to win has exacerbated enforcement problems and the temptations
to recruit. outside the framework of the rules. | don't think that is
going to go away and 1 don’t think it is going to reach a plateau
and stay there. I think it will continue to get worse as the pressure
to be on that television show becomes stronger.

Mr. Markey. So what kind of $rogram alterations do you see?
What kind of changes in attitude in universities? What kind of re-

1

- cruiting or promotion activities do you now envision?
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Mr. Toner. Well, at the July 10 meeting of division I-A institu-
tions when the television proposal developed by the subcommittee
and approved by the council was considered by the membership,
and was voted down, I reported in a closing statement that the
NCAA Council and its officers would .be _waiting for indications
from the I-A and I-AA members of division I to signal for any kind
of assistance or any kind of an aid they would want‘in puarsuing
further controls for television, and I think in that spirit we are
waiting to see what develops right now from our membership and
we will take our signals from them. -

Mr. MARKEY. Just let me ask one final question on this round.
There are many who believe that the current level of professional-
ism in intercoliegiate athletics is totally out of control. How would
you characterize the NCAA attitude and overall assessment of the
gg;'lroent level of professionalism that exists today in college foot-

Mr. Toner. You have asked me a question for which I could give

ou quite a broad answer because I am very concerned about the
impact of professionalism at our Olympic level and how it may ulti-
mately af?ect amateurism at the college level to a far greater
extent than any professionalism on our campus. To me the most
important thing on our campuses today is to increase our demands
in terms of academic standards for elitgibility to compete in sports
as our primary objective..Now, the enforcement program that con-
centrates on recruiting violations, that is an ongoing thing that
keeps increasing in its need to be exercised each year. That is not
going to go away. | '

I fo not think, though, that professionalism in college athletics is

" the problem. I think that puttin? emphasis on academic progress
0

toward a degree is the solution for a problem we do have in col-

leges. ’

Mr. Markey. Thank you.

Mr. Slattery?

Mr. StatTerY. Thank you, Mr. Chairman.

Mr. Toner, in response to the chairman’s question, you indicated
that in your judgment there would be more pressure on various in-
stitutions to win and this will naturally exacerbate the temptation
to cheat to obtain the edge in recruiting players. Is that a fair char-
acterization of your response? !

Mr. Toner. Yes: I think competition requires that you seek that
winning edge. .

Mr. SLATTERY. Let me ask you, how many division I schools are
currently on some kind of probation or being punished for viola-
tions of existing rules and regulations?

Mr. TonNER. | really don't know how many as of today are on pro-
bation.

Mr SrATTERY. Approximately.

Mr. Toner. | think it is a safe assumption to say that 10 to 15
percent of our membership may be in violation of recruiting rules
at any one time.

Mr. SIATTERY. At any one time? Just give me an approximation.
Do you have half a dozen, a dozen?

r. TONEK. Ten to fifteen percent would put you in the 10 to 20
range.
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Mr. SLaTrERY. How many Pac Ten schoolg? =~ .

Mr. Toner. The Pac Ten has gone thrqugh some excruciating
times recently and I would rather think' that the Pac Ten is
making a great effort. We have a former commissioner of the Pac
Ten to my right. ' , '

Mr. Statrery. How many Pac schools are under some kind of
sanction by the NCAA? :

Mr.. Hartock. T believe there are three institutions under some
kind of sanction. I :

Mr. SLaTTERY. How many from the Big Eight?

Mr. Havrrock. I don't know. :

Mr. Tongr. It would be a guess. I would say one, maybe two.

Mr. StaTreRY. How many from the Big-Ten? .

Mr. Toner. There is at least one that I know of. ‘

Mr. Sarrery. Which one is that?

Mr. TonEr. I am not sure it is public information. It is public—It
is Illinois. 4

Mr. Starrery. How many are currently under investigation? Is it
safe to say maybe 15 percent? ‘ : '

Mr. Tongr. %he Presidént of the NCAA is not privy to how many
are under investigation. It is a highly confidential matter up to the
point where there are findings. |

Mr. Statrery. I will come back to this question in just a few
minutes.

The question I would like to ask is, in light of how this whole
process is changing and in fact it is, and I think we ought to sort of
fess up to that point, we are talking about money here today and

% nothing less; we ‘are talking about money for television, about
money for the NCAA, money for the institutions and we are talk-
ing about money for advertisers and promoters and w talking
about the good of the game. That term is thrown out- loosely,
but really what we are talking about when we talk about the good
of the game in many instances, and I dare say there are probably
many outstanding players and coaches that would be offended by
this, but we are talking about maximizing profits by the good of
the game, how we can generate more money fronf television and
advertisers and what-have-you. ] - ,

I want to focus on what we do to the student at least that gener-
ates all this money, because it-is those young men on Saturday
afternoon, Friday afternoon or evening all across this country that
generate all this money and, as I look at vghat we do, I question
whether these students have any input at all. ‘

It seems to me in many instances they are the pawn of this
whole system protected only by many outstanding coaches in this
country that really have their best interests at heart.

Now, specifically, let's focus in on exactly how we punish the in-
stitutions that are members of the NCAA that you, Mr. Toner, in-
dicate thereiwill probably be more infractions, not less, because of
the pressure that will be brought to bear to get on television to
make more money so that you can build more facilities, win more .
gan';es, get ob television, and make more money in a never-ending -~
circie. '
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We can focus on Illinois. This is all a matter of public record. I ~
don't think we will be saying anything that you couldn't find in the
Illinois newspapers.

First of all, describe for me, if you would, the infractions. We .

~ don't have to {)ick on Illinois. I don't want to do that necessarily_1
1

am curious. All this information I am sure has been in the riews;la-

_ pers, but describe briefly the kind of infractions, how the NCAA re-

sponded to those infractions, describe for me who was punished and

how they were punished.

Mr. Toner. | have just been handed an updated repott on those
NCAA members who are c¢urrently on probation. '

Mr. SLATTERY. Respond to my question first. .

Mr. Tongr. They do number 16. The infractions are not listed

‘here, but having served for a long period of time as chair of the

NCAA eligibility committee which deals with student athlete eligi-
bility specifically whereas our infractions commiftee deals with in-
stitutional infractions, I can say that the great majority of infrac-
tions occur around recruiting violations as it pertains to the
number of contacts, a coach or an institution or a person in the in-
terest of the institution may make to that student athlete’s home
or high school, but perhaps more importantly extra benefits that
might come the way of the student at least. o

he NCAA’s definition of amateurism is that a grant in aid,
which is a scholarship for athletic ability, may permit the costs of
education, limited to those published costs that ghe intitution
makes for room, board, tuition fees, all requires fees and the use of
course-related books is the limit to the recognition, the material
recognition an athlete may receive. i

Anything more than that is an extra benefit and extra benefits
for the most part constitute student athlete violations.

Mr SLATTERY. | understand the basics. I would like you to specif-
ically respond to my questions for the purpose of illustrating exact-
ly how the NCAA currently enforces the rules and regulations to
give us some indication as to how we are going to respond to the
anticipated problems that you yours&f admit you are going to have
to confront.

So 1 would like you to describe how we do it. It is all a matter of
public record, 1 believe. I would just like to get it on the.record
today. -

Mg. TonER..-When an infraction is reported to the NCAA enforce- '
ment department, it may be, reported by media reports or a letter
or phone call received from £ known or unknown source and an
investigation is immediately undertaken.

The schoo!l is alerted, the chief executive officer of that school is
alerted and an investigation is requested to be made by the institu-
tion first as well as by the enforcement staff of the NCAA.

Mr SLaTTERY. Let me interject. We are under a tight timeframe
today. Say your investigation that, is internally conducted by the

NCAA determines that, in fact, the rules have been violated. Let's

make that assumption. Say planes were used to transport people
improperly, say cars were made available to students improperly,
say money was made available to the students improperly and the
superstars were signed up, and the NCAA is able to corroborate all -
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these charges and convince whatever body it is that has to be con-
vinted that the rules were vivldted so you go to the institution.

You have a very popular coach of the institution who has just

roduced a winnex, a big -winner, so you'go to the schgol and say,
K‘!r. Coach, we have found that you have f] rantly violated the
rulés and regulations. What does the NCAA en 'do? What have
they done in the past? '

Mr. Toner. Well, we have a famous case involving that very ex-
ample. It is about 7 years old now. The NCAA asked a member in-
stitution to show cause why the coach of a particular sport in-

volved™in serious violations of NCAA rules and regulations should
‘not be prohibited from being any part of the athletjc program.

The coach involved took it to mg?ate district court——

Mr>StaTTeRY. | am familiar with the case.. ' ' :

Mr. ToNER. And received an injunction and still lives under that
injunction. e -
- Mr. SLATTERY. And still coaches at that institution. P
" Mr. ToNER. And still coaches at that institution. There have been .
efforts made to penalize schools in the dollars. .

+ The NCAA does have the mechanisms to prevent athletic person-

- nel from continuing in their employ in that particular area of at
letics. :

Mr. Statrery. Just the point that I wanted you to make, Tﬂe
question beyond thjs is in your judgment, as you look into the -
future, what kind of tools does the NCAA need to better enfor}&e
the rules in this ever-changir)g environment that you work in?

Specifically—— ) ) k
l\f:c TONER. Unfortunately, the enforcement program does no
~ have subpoena power to g0 in and get records and take sworn\
statements. It takes the absolute cooperation of the ver{ people! -
i 1 ick solution to

Mr. SLATTERY. My point is that what we have here is a question
of big money. It is g question of institutions losing thousands of dol-

in the pro drafts or enhance their sheer enjoyment of
participate in big time intereoliegiate athletics?

~ Mr. Tongr. I might say that the NCAA has legislation that per-
mits a student at least who has been inadvertently involved in an
institutional violation or a violation that rendered that student in-
eligible to seek a waiver so that he or she can play at another insti-
tution. IR '

Mr. SLATTERY. Extremely difficult for a young man in his junior
or segior year. You know as well as | do that is not a very good
remedy.

Mr. ToNER. A very prominent quarterback went from the South-
west (I?;mference to the Big Eight Conference and played a lot of
football.

Mr. StATTery. A prominent basketball player did that, too. I am
saying in many instances that is not a good remedy.

Mr. Tonggr. | agree.

Mr. Srtarrery. | would hope that you are thinking and planning
how you are going to deal with this, but how in the future can we

ing able to
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‘structure the NCAA in such a way to make sure that those people -

who violate the rules and regulations are punished?

The fact of the matter is, right now what we have is a situation
where we oftentimes engage in mass punishment of the innocent.
You know as well as 1 do we are doing that because our system
today lacks the structural and systematic capability to deal with -
these kinds of flagrant violators because you are acting in an envi-
ronment that is really a big business environment, big money in-
volved. _ 4 ‘ :

.. We are pretending like it i8n't and we are saying you are all vol-
untarily involved in this NCAA' organization, which is critical, and
5am not critical of the NCAA in terms of what it has historically

Qne. - o :

I am saying-wa need to start responding to the reality of big time
athletics in Yhis. count which we. are not doing and we are pun-
ishing thousands of athletes, affecting their econpmic future, be-

- cause we lack ility now to punish the coaches and players

-

that have individually flagrantly violated the rules and made thou-

-*sands of dollars in the process for themselves and for the institu-

tions"they work for. -

This system needs to be changed. - :

I am saying that if the NCAA does not change it mternally, then
somebody in this country is going to clobber the NCAA or you are
going to have more problems similar to what you have heen deal-
ing with. - 3 .

[ have oberved this for 10 years and you can tell it is sort of a
pet peeve of mine as to how student athletes have been flim-
flammed around and be the pawns in this game. The Clifford Wil?

. case at KU is a horrible example of this kind of problem and it jus

needs to be.changed. ‘ .

I yield back the balance of my time. '

r. Markey. The gentleman's time has expired and the witness
may respond to any and all points which he feels are necessary to
be dealt with. ' .

Mr. Toner. I am happy to learn that it has been a concern of
yours for 10 years. I know it has been a concern of this committee
for at least 8. I was one of the NCAA witnesses in my rale as chair
of the eligibility committee at the previous hearing of this commit-
tee during the 95th and the 96th Congresses and I would like to
just read for the record what the report on the activity of the Com-
mittee on Energy and Commerce for the 97th Congress did in re-
sponse to the enforcement question of Congressman Slattery.

During the 95th and 96th Congresses the Oversight Committee
conducted extensive hearings regarding the process and procedures
of the NCAA enforcement program. In 1978 the subcommittee
issued a report on the program which found the NCAA wielded
overwhelming power affecting the careers and ambitions of coaches
and student athletes as well as the status of every institution in
the country. .

The subcommittee found there was no observance of the minimal
standards of fairness and due process. The report contained 1¥ rec-
&Tmendaati(>ns calling for self-corrective procedural changes of the

CAA, '
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On May 10, 1952, the subcommittee reviewed the recommenda-
tions. The subcommittee determined that the NCAA has made sig-
nificant progress in attempting to protect the procedural rights of
individuals subject to the enforcement process and still vigorously
investigating improprieties in intercollegiate athletics. :

. Of-the 18 recommendations contained in the subcommittee

report, the NCAA has implemented either the spirit er letter of 17 *
with the remainder determined to be unnecessary in light of proce-
.dural changes.

The subcommittee determined that as a result of the NCAA good

+  faith effort to implement the subcommitteé recommendations,
there exist increased procedural safeguards for institutional coach-
es and student athletes. . .

I know that Congressman Slattery is trying to help us in build-
ing for the future, We appreciate lt?;at very much. 1 do not think
though without a sort of subpoena power we can speed it up, make
it more certain and more thorough. ,
~ Thank you. :

Mr. Markey. The gentleman from Pennsylvania, Mr. Walgren?

Mr. WarcreN. Thank you, Mr. Chairman.

- Mr. Toner, the thought of building for the future and the

thought—the point that Mr. Slattery makes that this system has

broken down indicates there has got to be change of some kind,

“and, as I understand it, there is very little framework now to work

for that change and to try to protect some of the values that the

T NCAA has over the years—what I would like to ask is, what are
the suggestions for going forward? ) _

What attempts were mage between the NCAA and the College
Football Association to try to reach some kind of an agreement, if
angéand do you see any possibility down that line?

fore asking you to respond to those kinds of questions, a couple
of thoughts came into mind that seem to be points that deserve to
be made. o ‘

We talk about money for the NCAA in this operation.and in
your testimony you indicate that about 7 percent of the revenues,
is that correct, 7 percent of the revenues went to the NCAA and
that a major portion of those funds went to very directly transport
students and carry on the conference activities. The question is,

- ~. when we talk about morey and the NCAA's financial interest in
this, is it a substantial financial interest, how much money goes to
the conference, and are there substantial moneys left over for the
particular purpose of the NCAA?

Mr. Tongr. In the CBS/ABC/ESPN contract, in 1982 and 1983, 1
will read figures to you.

('FA schools in 1982 received $36,704 million. Big Ten/Pacific
Ten, $14,971 million. Other division 1A, $2,124,000. All of division I-
A, $53.799,000. Division 1-AA, $4,340,000. Division [ total,
$5%,1:39,990. , \

The NCAA assessment, $4,497.000. “%

Now, that is from a total package of $64 million. The NCAA's%as-
sessment was $4,497,000. It increased to $5,075,000 in 1983, but the
$64 million total increased to $74 million in 1983. So——

Mr. WaLGREN. Am I correct in understanding that the balance of
the monev remained with the schools involved in the games?

. )

}
I
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Mr. Tongx. Yes. In the whole history of the NCAA- televisio
package, the NCAA, | believe the highest percentage assessmerft
was——

Mr. Harrock. I think the highest assessment came right at the
.. very beginning when there was very little money involved and that
was 12 percent.

Mr. Toner. In recent history it hasn’t been higher than 8 and it

has been on its way down.

-~ 'Mr. WarLGREN. But 5 percent can be a lot of money.

Now, what happens to that money?

Mr. ToNER. The prxmari\; purpose of that money was to provide a
base for the support ©of the postgraduate scholarship program for
football graduate stiudents, the enforcement program itself, the
other costs related to football services, and there were moneys to

(F support the championships in terms of travel costs for men

women’s championships in nonrevenu&pmducmg sports.

Mr. WaLGren. Could 1 give you an opportunity: for the record to
break down the amount of money that-went to éach of those cate-
gories in a given recent year" Perha gs you can't do it nght now.

Mr. ToNER. The ones that I just rea

Mr. WALGREN. Yes.

The point I would like to understand is, how- much of thxs money
is going for things that we all instinctively know is for the direct
benefit of students as opposed to some other purpose?

I will letsyou detail that for the record unless you would like to
. comment briefly now.

Mr. ToNer. It is pretty tough for me to answer that accurately
because we pool all of our moneys and budget accordingly, but’ the
total NCAA budget this current year is $37 million an the vital
services to maintain igself as an organization, provide services to its
members, comes to between $10 and $11 of those millions.

The rest is shared with member institutions.

. Now. the division I basketball championship of xt.self earns as
much as 327 million and that is a basketball championship.

The football television package, although it may amount to $74
million. the NCAA assessment is 6.5 nt of that or about $5
million, whereas a division I basketba ehampionqgip that returns
$27 million after the gross expenses of that champM®nship are paid,
60 percent of the net goes to the colnpeting institutions andpm he
other 40 percent returns to NCAA ause of the exacerbated
prices that the television industry ha$ been given recently. The
current basketball contract in force righ\ now hdas made it possible
for the NCAA to reduce its net take to 40 percent, and to give back
to the competing institutions 60 percent. a division I basketball -
and the assessment from the football television package is the
source of revenue that underwrites all the cost of our champion-
ship program.

Mr. WaiLcren My point in this was to give an oppoftunity for
the record to rbflect what the disposition of some of these funds
that are gathered by the NCAA in their assessment was so others
could make judgments about it.

As the College Football Association developed, isn't it also true
- that they certainly reflected substantial interest in the same goals
as tHe NCAA, in particular, protecting high schoo! athletes and is
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itinot true that they also even proposed to the NUAA certain rules.
that wotdd have been effective enforcement tools in protecting high
achool athletes; is that not a fair characterization? '
Mr. ToNER. Yes. ) )
Mr. WarakreN. And the same thing is true with regard to aca-
. demic_requiremgnts of athletes while they are in college. They cer-

- tainly have shown an.interest in that area, have thgy not?

' Mr. ToNER. Yes, they have. .o ‘

Mr. WALGREN. Well then, the question comes, how do we go for-

. ward from this? Have there been suggestions made in efforts to ac-

- cqinmodate these two groups or are we-on a collision course almost

' like the farm problem in this country-where each pursues his owh

individual self-interest, that total self-destructs as is in, as I under-
stand it, the-economics of farm—— ' '

Mr. Toner. If l.may make 'a statement in answer to that ques-
tion, which is strictly mine, and not that of the association, it is my
feeling that a great majogity of the College Football Association
L “has always believed ih the need for the NCAA to retain its ability
' to govern nationally those things importdant to it. I think that
. group will remain, but I think’if the current deregulated football

television situation continues, if the membership of division I-A
% _ does not sense the need for a regulatory effort in college football

I

~

' television in thé same sense that they Teel that all matters of com-
- petition. should be regulated betWeen schools, .then siphoned out
< . :from the group that will always feel that there is a need for a na-

. ‘tional associatipn will remaip a certain few-institutions who have
 not in recent higtory, who seery not to pow, really want the NCAA
at afl.

But [ don't think they want to admit it even to themselves.
‘Mr. WALGREN. Are therg ongoing contacts betwegn all these
schools that might lead to some concrete promises? .
Mr. TonEr. | have never put in a year when there have been
more meetings of the entire membership of division [-A than this
. current, and in each of these meetings great effort has been made
o from every direction to bring together important things, and I
* stressed eaglier the rieed for academic standards, important things
such as standards and such as enfércement control.

I think we have the—I think we right now have a reassurance ‘
from some schools that may have been on the doubting edge that
there is a very great neéd for the NCAA to contirlyre its regulating
capabilviy in alt prpasaes of athletic coz'ﬁ'petit,i?n.v - L
. Mr. Warcren. Thank you, Mr. Chairman’ * 2 ~

Mr. Magrkey. The gentleman’s time has expired. Let me ask a
few brief questions here. ‘ . '

The Supreme Court decision does hot result in the loss or modifi-
cation of ariy .of the NUAA regulatiohg relating to amateurs or re-
cruiting or,ucademic standards nor does it modify or limit any of
', your enforcement tools or sanctions with the possible exception of

: . the television sanction. }s_th:é'nqt correct” . A0
"ol vyt Mr Toner. That is correct: A ,
0TS Mr. MarkEY. 89 you- are'still in a’position to impose tough sanc-
A20 *® {tions on these schools whare there. dre vjolat.io\n's‘.’ SR .
! \ ‘ oy "‘V\M'r.’Tdm:R. _Ag;.yc:u\' have-indicated, yes. ' o
- s e R Yo ey . . s 7 . - -
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Mr. Magrkey. The College Football Association has indicated that
they will expect and honor the NCAA enforcement powers, is that
correct” ‘ . . ' '

Mr. Tongr. | assume that they have. I am sure you can ask that

- of the College Football Association people who are here.
I really would rather have them answer it.
. Mr. MarxEY. We have been told that in fact the CFA will expect
. and abide by the television sanctions through the television p{:xfs
that would be imposed by the NCAA. -
¥ % Mr. Tonger. I have not seen that nor have I heard it until this
time. :

Mr. MARKEY. So those powers, if that be the case, and I am rela-
tively coffident that is the case, those powers would still reside
with the NCAA and you would be given the authority to take those

+ steps if it would be necessary to do so?

Mr. ToNer. That is correct.

A Mr. . Magkey. Is the only way under this new system for a school
to reach football excellence to engage in policies of cheating and
-« sacrificing of educational standards, will there be any other way in_
order to reach this magical 20 or 10 teams that will be able to com-

pete adequately for this pot of gold?

Mr. ToNer. Well, we have very strong hopes-that the effort to
emphasize academic standards as a condition of eligibility for ath-

_letics will carry us a long wajfand to do that we have some unfin-
ished Business that will be considered next January and that is
. that e member. ingtitution’s chief executive officer will certify
: vas to the admission standards of the institution, special admission
standards and where athletes fit and to annually report the normal
proceedings and gradustion rates of the student athletes as com-
pared to the normal progress and graduation rates of the student
body and also of any special programs they might have for special
' students and where athletes fit in those.

: We think that that approach will be an umbrella to capture a lot

of other things and we are very hopeful that it will work.

Mr. Markey. Well, one of the real truths of American college
football right now is that money has become the mother’s milk of
athletic departments and now with the smaller amount available
and each in a Darwinian sense capable of going out there and de-
stroying opportunities of others to gain access to that money, there
is a very great responsibility that now has to be shouldered by the
NCAA and very rigid, téugh enforcement of existing regulations
has to be made the tep priority of the association and a beefing up
of enforcement mechanisms is now more important than ever to
guarantee that in fact the violations which can be rightly anticipat-
ed now given the temptation to scrap for those limited dollars now
available will place upon the shoulders of athletic directors and
football coaches in trying to make their reputations by the amount
of thoney that they can bring into their institutions.

M» Hallock, for many years you were the Commissioner of the
Pacific Eight and then the Pac Ten Conference. Could you tell the
.subcommittee why the Pac Ten Conference ‘and the Big Ten Con-
ference chose not to join the College Football Association at the
time of its formation?
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- Mr. Hatrock. 1 think there are probably 'a number of resasons.
The primary reason in my opinion was the .cqnvictnon the feeling
among Pacrplr‘en and Big Ten members that the College Football As-
sociation was not needed as a separate enfity between the-confer-
ence apd the NCAA.

I think there were some doubts as to the ultimate objectives of
the CKFA. | think‘there were sonie feelings that CFA had some ob-
jectives in terms of conditions of com;wetmon. the numbers of
%runts in gid and so on that the two conferences, Pac Ten and Big

en, did not wish to become involved in in a political wa

There may be other reasons which others may speai to, but 1
think those were the basic reasons. " .

Mr. Markey. Well, this is my final question:

This is for any of the panelists that wish to respond to it.

& Do you have any knowledge of any individual representing the
NCAA who recommended to member institutions of the Big Ten
.and of the Pac Ten Conferences that they not join with the (,ollege
" Football Association in a coalition plan? —

Mr. Harrock. I guess I did not understand the question.

Mr. MarxEey. The question is, were there any at the NCAA that
recommended to Big Ten or Pac Ten schools that they not join with
he College I'ootbalf Association in a coalition television plan to ne-
gatiate with the networks?

* Mr. Harrock. I think perhaps Mr. Tonéer can answer that ques- )
tion. I was notya part of the recent series of meetmgs which .in-
volved the television interests. e

Mr. Toner. No, I am .not aware’ that there was sny such talk or
convetsation or persuasiveness in that direction. '

On the contrary, certainly the leadership of the NCAA's value as
Mr. Crouthamel pointed out in as.many football playing institu-
tions as can get togéther.

There may have been refe:ences to the district court’s injunction
. that raises some serious question on any group representing a ma-
jority of schools in I4A to able to negotiate for television.

Now. I don't know where your information comes from. But the
efforts to bring about a coalition of CFA, Pac Ten, Bxg ten members
has never been thwarted by anyone that I know of in the leader-
ship of the NCAA, « - ”

Mr. Hatrock. I would like to add one thing.

During my tenure as executive director up to last July, the con-
ference had these priorities. - N

‘First choice, the NCAA plan; second choice, a coalition: of CFA,
Pac Ten, Bng Ten; and the third choice, the present course which
they are un. ’

Mr. Magrkry. Thank you.

A couple of quick questions? l

Mr StaTrery. Yes.

First of all. a comment. I wanted to thank Mr. Toner and the
others for appearing here today. 1 don't envy your position, Mr.
Toner” You are in a difficult situation I understand. I didn't mean
by my harsh earlier questions to suggest anything to the contrary.
Y‘:)ur situation is perhaps akin to the sitdation of the chairman of
the board of A’I‘g recently when Judge Greene said Humpty
‘Dumpty just fell off the wall.
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Mr. Toner. He gave him 3 years to fall.

Mr. SLATTERY. | understand that times arg a-changing as the
song says, and I think this is true of the NCAA, and I think the
member institutions of the NCAA need to.recognize this and get on
with making the changes necessary to respond to the problems that
you have.

I have just a few questions that we need to get in the record.

Is it.et=true that last week the NCAA's Committee on Infrac-
tion perhaps because of some uncertainty sffrrounding the Su-
preme Court deeision, indicated that those schools under television
sanctions for 1984 might have those sanctions stayed and be al-
lowed to commit to television football contracts this season?

Mr. ToNgR. That is true. ’

Mr. SLATTERY. Is it also true that should a member institution
choose to make such a commitment and the court allows the
NCAA to maintain its television sanefion authority, those sanc-
tions would be imposed during the 1985 season? '

Mr. ToNER. Yes, that is true. ‘ :
Mr. SLATTERY. Isn't it also'true that those schools under 1984 tel-
evision sanctions were informed that if a court decree precluded
the NCAA from imposing television sdnctions, those schools would
have their penalties reconsidered with the possible imposition of a
substitute penalty? ' ‘ : .

Mr. ToNeR. That is true.

. Mr. Stattery. How many scHools are currently under television
santtions and what is the distribution of those schools between the
College Footba]l Association and the Big Ten and the Pac Ten Con-
farences?

Mr. TonEr. I think the number is eight and—— a

Mr. Siattery. Eight tofal? I think based on your earlier com-
ment —— <

Mr. Toner. Eight total.

Mr. StaTTeRY. I think based on your earlier comment there are
f"c')ur Big Ten, Pac Ten schools¢ three in the Pac Ten, one in the Big
1en.

Mr. Harrock. When I mentioned three institutions being on pro-
bation, one of those instifutions is on for basketball. So there are
two in the Paoc Ten. : '

Mr. StaTTERY. S0 two in the Pac Ten. How many in the Big ten

. then” what is your testimony now?

Mr. TonER. There are two in the Big ten.

Mr SiaTtery. Two in the Pac Ten, three CFA schools; is that
correct”
. Mr. Tongr. There's four.

Mr. StAaTTERY. Four CFA schools? R

Mr. ToNER. Yes, according to my notes, there's four.

Mr. StaTTeRY. Isn't it true that the state of these television sanc-
tions made it possible for the Big Ten and the Pac Ten Conferences

1

. to contraet with CBS for the 1984 season?

Mr. Toner. I don't think that is correct Because there was a Pac
Ten team sanction. . '

Mr. Seatrery. Well, certainly those teams that were not upder
sanction would not have been able to participate; is that correct, so
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by waiving those sanctions for the 1984 season, those teams will
now be able.to play on television; is that correct?

Mr. Toner. Well, the NCAA Infractions Comrnittee did not waive
the sanction. They gave to the institution a choice, so the institu-
tion could pick whichever course of action it wishes. It would either
keep the sanction in place for 1984 for television appearances, post-
pone it until 1985, or in the absence of modification of the injunc-
tion receive a substitute penalty. )

Mr. Starrery. But the net effect was that the schools this year
are given the option to play on tefevision, in effect, and, of course,
by DBeing able to.do that, the conference was able to better negoti-
ate with the nefWork for the telbvision rights for this year if the
institutions elect to postpone thelt penalty?

Mr. Tonkr. Yes, [ think that is reasonable to say.

Mr. Hatwock. Mr. Slattery, I believe the CBS contract was
agreed upon prior to.the NCAA waiver. CBS may be able to answer
that later. ~

Mr. StaTtery. So your testimony is that CBS did, in fact enter
into this contract prior to the waiver of the sanctions?

Mr. Harrock. That is my understanding.

Mr. StAaTTERY. Thank you very much.

Mr. Markey. The gentleman from Qhio.

TESTIMONY OF HON. DENNIS E. ECKART. A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

Mr. Eckart [ thank the chairman. o

My concern is the marketing of what people will tell you is
quasi-professional football already at some levels of the NCAA. Are
we going to see a greater influence of money, as a result of this?

Mr. Toner. Influencing what, sir?

Mr. Eckart. Influencing scheduling, recruitment, athletic depart-
ment budgets. Are we going to the highest bidder now”? ‘

Mr Toner. Yes; [ think in my statement I did express some con-
cern about that in the future. Maybe Mr. Crouthamel may have
some observations being a member of the NCAA Television Com-
mittee and also a member of the CFA. :

Mr. Eckart. Would you respond to that?

Mr. CrouTtHamer. Yes; following up on John's statement earlier
on, I share those concerns. In my statement, I tried to point out the
fact that T think there is a give and take in this ththg. There are a
number of institutions in this country that now, that we have an
open marketplace, really don’t want it. It becomes, as [ have point-
ed out, a necessary evil because we don't run our programs on foot-
ball television -

The spectacle on college fuotball is not perpetuated by football on
television It is perpetuated by the crowds that we get at our
games, and they eat hotdogs and they yell andthey cheer and they
have parties outside the stadium, that is the spectacle of college
football. And if we lose that through too many alternatives, our
athletic programs, not just our football programs, are going to
sutfer. ‘ :

Mr. Eexkawr Are you concerned that you can increase the dispar-
ity bhetween the few successful schools and the less successful

4
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schools and the schools that don’t have major programs? Is televi-
sion going to dictate who is going to be successful in this?

Mr. Toner. Well, that is my view. | am sure you may ask that
. same question of the television representatives over hﬁe, as well
as others. _

Mr. EckarT. Someone once said that where money goes, greed
can’t be far behind.

My concern would be the corollary of my friend from Kangas,
Mr. Slattery’s question. More money 1s more temptation, and more
tﬁmptation leads to either playing on the margins or to breaking
the rule. .

Do you feel that you have now, as a result of the Supreme Court
decision, lost a major enforcément tool? Can you replace that en-
force;ment,tool if y0\can’t deal with people appearing on televi-
sion”

Mr. ToneR. | haven’'t considered it as much of a loss of an en-,
forcement todl as muchas it is a loss of a very necessary regula-
tory requirement, recognizing that television exposure is worth

more than money in terms of competitive recruiting and selections

of schools by individual student athletes.

We are more concerned in that area, the need for a national reg-
ulatory ability in terms of football television and, of course, con-
cerned about the narrowing of the number of schools that can be
seen on television. Those are two big concerns. , ‘

Mr. Eckagr. There have been a number of folks who have called
for a national playoff system for some time. Do you feel now that
there are no constraints on your ability to schedule television and
that the big money in TV may bring about a national playoff
system? .

Mr. Tongr. The I-A championship playoff matter surfaced for
the first time in my experience about ‘Eyears ago, and it surfaced
outside the NCAA Council, its postseason football committee, and
an&,of its television committees. : o

hen the NCAA leadership was asked to address this problem, I
happened to take a role in that and said that until the great major-
ity of I-A institutions decide that they want a national champion-
ship, there would be no effort on the part of the NCAA leadership
to try to create one. Recognizing the tremendous traditional bowl
game atmosphere that we all have, I think you might remember
just a short time ago, at the first ever I-A mid-summer mid-year
meeting for legislative purposes a straw vote of that group indicat-
ed that it did not want to see a I-A championship created.

I think though that this interest in a I-A championship will
exist, and all it would take to bring it before the membership of I-
A would be a minimum of six institutions that feel persuaded that
way to offer it for legislative consideration next January.

Mr. ECKART. ()oulé{it happen without you? . .

Mr Toner. It can't happen without the legislative process.

Mr. Eckart. It is not possible for a major television network to
offer a televised package without you changing the rules regarding
scheduling?

Mr. Toner. It can happen within the membership of the NCAA.

Mr. Eckart. Thank you for your forthright answers to my ques-
tions. I thank the chairman for his courtesy. -

]

88 - .



Mr. MagrkEey. Thank you. :

And I thank this panel for their courtesy. There are many more
questions which we would like to ask you here this morning., Be-
cause of tim# constraints, we will not have the opportunity to do
that. However, what we would like to do is submit to you addition-
~ al questions in writing that you would have the ability to respond
to that we can insert in the record and ask that you be willing to
give the committee the courtesy of your responses to those ques-
tions.

Mr. ToNer. Mr. Chairman, we will be delighted to do that and
also provide more specific dollar amounts to questions asked of me
earlier. -,

Mr. Magrkey. Thank you. And the committee gives its thanks to.
the panel. Thank you very much.

Mr. Toner. We thank you also.

Mr. Magrkey. Qur second panel is a panel consisting of Fred
Davison, Joe Paterno, Charles Young, Edward Robinson, James
Delany, and Charles Neinas.

Would you all please come forward and sit at the table. Before
you do that, I would ask that each of you raise yoyr right hand.

[Witnesses sworn. ] -

Mr. MarkEY. Thank you. '

Gentlemen, would you please go from my left to my right and
please identify yourselves for the record. '

Mr. Neinas. Charles Neinas, executive director of the Coljege
Football Association. '

Mr. DavisoN. Fred C. Qavison, president of the University of
Georgia. < .

Mr. Youna Charles Young, chancellor of UCLA.

Mr. Paterno. Joe Paterno, Penn State University.

Mr. Derany Jim Delany, commissioner of the Ohio Valley Con-
ference.

Mr. RoninsoN. Eddie Robinson, football coach at Grambling Upi-
versity. + g '

Mr. Mankry. We will begin the testimony with Mr. Davison's
. statement, but we will make the request of each of you that ypu
try as best you can to summarize and give the highlights of your.
statement to the subcgmmittee. Because of the nature of the panel,
we could wait an hour’to go through the opening statements before
the question and answer period. : : '

-S0 as,best you can, we would ask that you summarize, so we can °
Ket to the important questions that have to be Answered Here this
morning P )

" We will begin with Mr. Davison. . .

L]
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TESTIMONY OF FRED C. DAVISON, PRESIDENT, UNIVERSITY OF
GEORGIA; CHARLES E. YOUNG, CHANCELLOR, UNIVERSITY OF
CALIFORNIA, LOS ANGELES; JOE PATERNO, HEAD FOOTBALL
COACH, PENNSYLVANIA STATE UNIVERSITY; EDDIE ROBINSON,
DIRECTOR OF ATHLETICS, GRAMBLING STATE UNIVERSITY;
CHARLES M. NEINAS, EXECUTIVE DIRECTOR, COLLEGE FOOT-
BALL ASSOCIATION; AND JAMES E. DELANY, COMMISSIONER,
OHIO VALLEY CONFERENCE

Mr. Davison. Thank you, Mr. Chairman.

I appreciate the invitation from you and others to come to this
subcommittee and participate in this hearing.

The University of Georgia Athletic Association joined the Uni-
versity of Oklahoma Regents in filing suit against the National
Collegiate Athletic Assdciation [NCAA‘Lout of a concern that we
were involuntarily breaking the law. We believed the NCAA was
in violation of antitrust laws in requiring members to assign con-
trol of their property rights to the organization.

It seemed to us that competition was being restrained, prices
were. being fixed, opportunities were being limited, .and sanctions
were threatened against individual institutions. The courts have
agreed with our belief that these actions by the NCAA restrained

. trade unreasonably, inhibited competition in the marketplace and
®  (onstituted price ixing, the classic elements of an illegal monopoly.

Although some institutions in our Nation receive State funds for
intercollegiate athletics, the University of Georgia receives no
State support for its athletic programs. This difference in depend-
ence on self-generated revenues reflects a difference between insti-
tutions in the importance of being able to control the ability to gen-
erate revenues. The University of Georgia Athletic Association has
a long:term capital debt of over §15million which it must retire
from football revenues. , N :

At the University of Georgia, football revenues support all nonre-
venue producing sports and all women's intercollegiate sports. It is
the university's responsibility to meet its financial obligations. The -
NCAA assumes no responsibility for an institutions financial obli-
gations though it has restricted the return from an institution’s
property essential to meet those financial obligations. .

It should be noted here that the NCAA imposes its control over
television broadcasts of college football but no other sport. Basket-
ball and other sports are healthy and fare quite well in an uncon-
trolled market of 'television broadcasts, and there is really no
reason for football to be treated differently. It is vital to our overall
sports program, therefore, that football be competitive irrthe mar- .

v ketplace of attendance and jn television revenues.

By controlling and limiting a major source of revenue generated

by our program, the NCAA imposed an unfair burden in light of

' our institution's responsibilities and financial obligations: ‘As costs

increased for all sports and ‘women's athletics were dramatically

expanded, the weight of this NCAA-imposed burden grew even
sheavier.

Since organigational control of televised footballyrights is a re-
quirement of WCAA membership and sinde competition against
nonmembafs is prohibited by the NCAA, our options were to par-

.
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ticipate under-those conditions or disband our athletic.program.
Our grave concern that the NCAA system violated the Sherman
Act was underscored by our vulnerability to recovery of damages
as a party to this violation, should a party outside the NCAA bring -
* suit. . S
The University of Georgia supports the purposes.for which the
NCAA was formed and continues to exist: Protection of the ama-
teur status of student athletes and college athletics, organizing
play and the avoidance af excesses inconsistent with thé doncept of
athletics performed by Xcholar-athletes. The NCAA’s numerous
rules restricting the number and dollar amount of arships,
setting rules of competition, setting limits on recruiting incentives
and training seasons, and setting academic standgrds for eligibility
are totally consistent with the organization’s true purpose. -
, But NCAA control of the commercial aspects of the property in-
LT terests of its member institutions is not that organization’s pur-
pose, In fact, it is my congern that the NCAA has become preoccu-
. pied with- commercial aspects of college athletics as opposed to its
legitimate, noncommercial purposes. - ' .
Individual institutions should contrpl their property and business
intereésts just as they should bear the total respansibility for meet-
ing their financial obligations by making sound decisions. The gqy-
- erning factors of televised college football shoul good judgment
by colleges and universities, and the conditions in the marketplace
. to which it is made available. J
“That is my belief and that is the position upheld by the Supreme
. *Coust of the United States. - g )
» Thank you. -
' Mr. Magrkey. Thank you, Mr. Davison.
Mr. Young.

-

. . -
TESTIMONY OF CHARLES E. YOUNG

Mr. Younc. Mr. Chairman, I too appreciaté thdPopportunity to

. appear before your subcommittee today to comment on the current
state of affairs with respect to telecasting of the regular season
football games of NCAA member institutions.

I have served since-1969 as chanceilor of the University of Cali-
fornia Los Angeles 1 am also the current chairman of the Adsocia-
tion of American Universities..and the chairman of that associa-

* "tion’s Intercollegiate Athletic Committee. I have served for the past

2 years on both the Intercollegiate Athletics Committee of the

s~ American Council on Education and was a member of the NCAA

! Select Committee on Athletic Problems and Concerns on Higher
Education. It has also been my privilege over the last several. years
ta participate in several intercollegiate athletic media negotiations.
I offered testimony on behalf of -the NCAA in the initial. tria] of
this case, or the Burciaga case in Oklahoma City in 1982. [ said
then, as [ still believe, that the NCAA  football television plan or
one very much like it wgs not only appropriate but essential to the’
maintepance of any dégree of fairness and rationality in the tele~/

«

casting of regular season cotlege football” B
Once the NCAA 'football televisionflan was invalidated I, along
with my ‘colleagues.in the Pac Ter¥and the Big Ten Conferences,
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supported the adoption of a substitute NCAA television plan which
would meet the test of the new legal criteria. When that plan was
defeated by a vote of the N ivision I-A membership, we, in
the Pac Ten, preferred a plan bringing together a coalition of the
‘major. football playing universities and colleges. C :

owever, when advised by legal counsel that the plan progosed
or some 83 universities was probably not in conformity with the
judicial decision, the Pa¢ Ten and Big Ten Conferences offered to
. put forth a two-conference plan leaving open the option of a larger
grouping in the future. o '
- Following that decision, I served as head of the Joint Negotiating
Committee of the conferences which conducted a series of meetings
with NBC, ABC, and CBS in New York during July 16 to July’lZ%.
Meetings that ultimately resulted in an_agreement between these
~ two conferences, thie Pac Ten and the Big Ten, and CBS were a
~ geries of football telecasts in the upcoming fall 1984 season. '

It is clear to me that the fotal cost to the networks in 1984 for
. the regular season college football will be substantially less than

. what it would have been had the NCAA plan remained in effect:
" My -own estimates are that CBS and would have paid in
excess of $64 million under the NCAA plan for 28 foot times,
exposures, between September 1 and December 1984. For, approxi-
mately the same number of exposures under the current Pac Ten,
Big Ten, and College Football Association agreements, as best I can
determine, CBS and NBC will probably ﬁg.less than $25 million.
I these 28 exposure periods in 1984, and NBC will telecast
" a total of approximately 40 games rather than the total of 70,
which would have been required under the NCAA plan. Conse-
quently, not only has ‘there' been a significant reduction in the
amount of the networks’ rights fees, but also a substantial reduc- .
tion in production costs as a result of the fact that 30 fewer games
will now be televised by ABC and CBS combined. -

Unquestionably then, the major television networks, while not -
initiating the legal actions themselves, and indeed I believe not de-
siring the outcome, have benefited economically from the invalida-
. tion of the NCAA football television plan for 1984. .

It could be argued, and has been, that the U.S. television audi-
ence will benefit sinee the 40 games to be televised in 1984 by ABC
and CBS will be the premier college football games that would be
telecast in any event. What is being lost.are the 30 .or so games
between NCAA division I-A teams of lesser national prominence or
between NCAA division I-AA or division II teams that would have
been included to the NCAA football television plan’s requirement
for a minimum number of team appearances and games among
these several groups. - : : ‘

I believe that not only these universities which are no longer in-
cluded in riational television, among them the members of the Pa-
cific Coast Athletic Association, the Mid-American Conference, the
Ivy League, and the traditional black institutions, but also the na-
tional sports audiences will be substantial losers by the reduction
and participation of these important representatives of American
higher education. :

ere has been much speculation as to whether the overall eco-
. nomic effect on the universjties involved w;'ll be positive or nega- .

92
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tive. The combined financial effect of the network and syndicated
television agreements for the Pac Ten Conference are very fortu-
nate for in 1984 we will do reasonably well, probably exceeding by
a gmall amount the amount we received last year. ‘ ‘
owever, if my estimates of the total television income available
to all college football in 1984 are correct, the combined income to
all divisien [ institutions- from television networks, syndicators,
cable companies, and individual televisiop agreemerits will result
in substantially less than the aggregate received last year by these
same institutions. -
g  For other than the Big Ten and PﬁTen Conferences, I believe
this statement will hold true for almoét every conference or inde-
'pendent school in NCAA division I-A and I-AA. Further, the over-
-all negative impact is in the face of a significant increase in the
number of football games that will be televised nationally, region-
ally, and by other forms. Whilé many have theorized as to the
impact such an increase in the number of televised games will
have on in stadium attendance, I believe it cannot help but have a
ve_:I-y negative effect. ‘

.The most troubling part of this matter for me, however, is not so
mmuch the direct impact on college football income, but the longer
range impact of the U.8. Supreme Court decision on the nature of
higher education and the relationship of the institutions which are
the leading edge of higher education in the United States.

For essentially legal reasons exacerbated by timing consider-
ations, the Pac Ten and Big Ten Conferences did not believe it in
their best interests to join this year with the 63 members of the
College Football Association in a voluntary national. coalition to
govern regular season college football television. We did, however,
unsuccesstully encourage the major television networks to bring to-
gether a unified collége football television series by the joint pack-
aging of separately arranged programs. ,

We also attempted to provide for open competition among the
members of the networks’ packages by proyiding for cross-over tele-

- vision arrangements. The complications which have been created
by the Burciaga decision have resulted, I fear, in a series of actions
that appears to be encouraging an environment of antagonism be-
tween some of the leading educational institutions i this Nation.

The litigation initiated by the two NCAA member instituions has
led to a series of judicial determinations regarding the application
of the U.S. antitrust laws to a property right of each NCAA
member institution resulting in the conclusion that such property
rights are to be treated like other consumer products in the Ameri-
gan marketplace. In my opinion, that is a very dangerous prece- -

ent.

Admittedly, college football is net a major element of higher edu-
cation from an economic standpoint. To get that into the proper
context, for instance, at' UCLA the football program, gate receipts,
and television income combined amounts to less than four-tenths of
1 percent of the university's total annual revenue.

However, football is certainly a major element of a university’s
program from the standpoint of community visibility, student par-
ticipation, alumni recognition, and support among many others. It
is for these reasons that we engage in intercollegiate gthletics and
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\botball income is extrinsic to those goals. The mingrity opinion of
~ the US. Supreme Court stated this in a most appropriate fashion..

But .the precedent has now been established that a major extra-
curricular activity program of higher education establishes a prop-
erty right that is to be regarded as a consumer product similar to
those produced for profit alone. This is a new and, 1 submit, dan-
gerous state of affairs for intercollegiate athletics.

College football, as a single category, has been a widely sought
advertising value product since it is a program that as a whole at- -
tracts a higher income level of audience than most other sports
programs on television. But the important fact is that it is college
football as a w,héle that has that claim, not the football program of
any one or an{‘m imited group of institutions.

College football may now become in the public's mind a for-profit
commodity and no longer have the public recognition that it is the
intercollegiate football programs of this Nation which provide the
financial wherewithal for the coaching, training and equipping of

- some of this Nation's leading msts swimmers, track and field
athletes that represent this Nation in the Olympics and other
international competition.

Having - spent manf days, indeed weeks, on this matter during
the past 18 months, I can only conclude by urging reasonableness.
on all concerned in the hope that we will be able to fashion a pack-
age that will meet the legal test of current or fuiure laws while
protecting our ability to continue to provide football programs
which will serve the universities’ basic interests, continue to be at-
tractive to the television viewing public and, therefore, continue to
enable us to provide the support we need at the collegiate level for
the totality of this Nation's sports program.

I thank you for an opportunity to appear before you.

Mr. Markey. Thank you, Mr. Young.

Mr. Paterno.

TESTIMONY OF JOE PATERNO

& Mr. Parerno. Thank you, Mr. Chairman.

In contrast to many of the people who are here, I am not so sure
I am glad to be here. I only have a few comments to make, and I
am very anxious to ask any questions you may have as it rela
the coach and the student athleteé relationship, but my feeling is
the law is the law and there is no sense doing a lot of rehashing
about what has happened.

In my bustness, if you lose a football game and you hang araund
all week crying about how you lost it instead of evaluating the cur- «
rent situation and then moving on to handle it, you are going to
get licked again. We could spend a lot of time this morning, with
everybody giving you bducated guesses as to what is going to
happen and not really knowing what we are talking about. All
these people are people of good intentions.

We have argued for several years now trying to work out a com-

. promige. We now have ourselves in a situation which may force us
’ into a compromise. That-may well be good We may have to stop
worrying about our vested interests aren't as vestedy anymore and
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the interests aren't as good anymore, and we may have to realize

that together is our best way of doing things.

I am a little bit more concerned about the situation that Con-

ﬁressman Slattery presented. I am worried about the fact that the

CAA as it is presently constructed is probably a dinosaur, that we

are not facing up to the reality of the world that we sdre living in
now. There Is tremendous pressure on athletes, coaches, institu-
tions for the dollar. o L
I am concerned with the fact that we cannot regulate recruiting
and. in ‘?X brief tenure-on the CFA Television Committee, which
. .negotiate

gotiations that we do two things: that, No.' 1, every ipstitution in
the gCFA be guaranteed two appearances®every 4 year$ and would

. be ranteed $1 million for the very fact that the Kansas State .

?ad not been on for years and Virginia had not been on television
or vears. ’

| % feeling that you cannot ask a coach to go into a situation and
tell hi

m to win if he does not have sohe money for facilities, and
he does not have the opportunity to say to a kid “You are going to.
have some exposure on television.” I have felt very strongly about:

that, and in my position on the CFA Television Committee I advo-

.cated, “Let’s give the coach a chance to win honestly. Let's not

jump on every younf coach at 35 or 36 that goes into a situation
- where it is impossible to win unless you cheat, unless we start to
- clean that thing ll‘lfp ' ! /[
. Give him a different eénvironment. Allow him the ability to re-
cruit. Allow him the ability to compete. That is all I have ever
been concerned about. I think television dollars can be useful and
television exposure can be useful if we are enlightened enough te
use it to help us eliminate some of the problems we have, and we

. do have tremendous problems. . .

. Enforcement slone is not the answer. We have rules that cannot
be enforced. I mean, we are just kidding ourselves that they can be
enforced. That means to say, well, you have got cheaters in your

. business. We don't have cheaters in our business. We have people
who literally do not have control over alumni and other people who
get involved in their business and cheat for the school without
some of our people even being aware of it. , ’

« 1 guess what I am trying to say, without making the speech I am
making, is that. we have a situation now that nobddy really knows
what will happen. It does, I think, everything that has ever hap-
pened to anybody creates problems, but also creates challenges. |
think we have a great challenge now as reasonable people who, if

~we are genuinely concerned with a student athlete and intercolle-

giate football have an opportunity to sit down and clear up our dif- .

ferences and go, and I leave you with that last thought.
When we went to Chicage for the NCAA Division | television
1 meeting, | had a meeting with my President, Dr. Jordan. I said
there are three things I want you to know, Dr. Jordan. Number
one, we don’t want to be hogs. We are not interested in just how
much we can get out .of this for Penn State football because we
don’t want to be hogs.. We are not interested in getting eve
-dollar, and I want to say that the University of Notre Dame, whi

?- s ..

‘ : a contract with NBC 2 years ago, a 4-year contract .-
which the CFA members refused to ratify, I insisted in-all our ne- -
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: could have made more money than anybady has constantly, Father R

s - Joyce and Gene Corrigan. ‘have constsntly echoed the,same thing: /..
an o The second thmJT said, we' are not going out there’in fear-We - . .

o 4, {? : a.ré not“ gomg aut there w:th the idea we are going to react to ev- . ‘

o ! _,' P ‘P e

2. r’ -~ l%h@’r"third thmg I saxd, and the one that probably made the most :

o j “sehse, is college football is too good, means too much to everybody -
e o)1 that we cam screw it-up in. I year, and we have.a l-year arrang-. )
7 ment now, and I probably would be more happy to be at this ses- " *",
. {-"smn if it were 1 year from, now, because | think maybe we could ..

. hel youahttlebx&murethhwhatyouarglophngfor TR ;
k you: _ , B
" Mr. Maaxmv ‘fhankyau,Mr 'Patemo , . _.~-,;_;';- RS
Mr Robmsoﬂ - B P
VT smmmor BDD]E npdmsos g a
R Mr, Boamaou Mr. Chairman, and distinguished membem ofétw

Subcommittee: on. Oversight nm?shgam‘?s, I am ﬁleaaad 3
an ¢irc Tﬁﬂﬁ-ﬂm 8
dnting .the | atiou&gi‘
1.conthacts- and

tify at your request at this h
the recent U.S. Supreme -Court’s ruling invali
Collegiate Athletic.Association’s televmwﬁ
the consequences it has on the Nation's collgges and uhiversities.
Today1 am attempting to speak for the-4 o mbem who have,. R
not beén included in the television package. hd
Fr t.he outset, let me be emphatic ji saying, that afbet 42 years "f.:‘_.;
of working, I do not feel that there is any other o1 ition that )
has the sensitivity possessed by the"'NCAA for!college athletics. .~ - ../ “ G
I strongly feel that the Court’s decigign, abolishing central NCAA "."»
. control of televmon will destroy the very structure of uollege ath«
letics.
* - This is not a criticism_of the Codrt' on, based on’ law,
rather it is 4 reflection of my experience thh the NCAA college..” "
football televigion pro?ram over the last 30 years, and ifs great .-
common concern for all of its membersh F ’
‘When I speak of common concern for its membership, T am talk:
mg about academic standards, govemmenr,‘mﬂ to athletes, eriforce- . . . -
" ment recruiting eligibility, discipline of members, and ethxcal con-
~ flict. Here are a few facts to support this contention. - o
In 1982, $53.7 million went to division A. We were fortunate be-
cause of the NCAA' organization and its concern about the mem-
bership that we in division I-AA received $4.3 million for television *
appearances and $750,000 for additional semifinals and champion-

ship playoffgames.
Of course, yoi{)zguw that we are not t‘ortunate enough to have
1

_the opportunity lay in the postseason games like the Rose Bowl
and the Sugar et cetera, but this organjzation made provi-
_ sions for us to have playoff games so that after the end of the

! season, those with outstandmg records could take part in the cham-
‘ pionship playoff.
3 In this same year, the schools within division 11 for appearances

" received-$270,000 and $520,000 in playoff money, and the division II
received $90,000 in appearances and $150,000 in playoff money.




Gem en, from the foregoing I have provided an g?ggctive. com-

prehensi% overview of how the NCAA provided accesé to the tele-

- vision marketplace.for all segments of its membership, It was good
for college athletics and was reflective of the Democratic process.

' To some degree, everyone received a piece of the pie. Contrast this
with the present college football division package.

We lost, at a minimum, this is I, II-A, $7,800,000 with the termi-
nation ef the NCAA program and will get nothing in return. _

» everybody loses because television packages negotiated
the networks this year by the largest schools would well
that which was received by the NCAA last year. ‘

; t only do hard times loom ahead for division 1-A, division II
and II1, but members of division 1A schools face some of the simi-
lgr problems. The revenue from television has been the lifeblood
fg( ci)ivision I, I1-A leagues, like our conference. , .

Naturally the loss of these revenues will have a iievastating
effect. It will force curtailment of a number of progams’and create
funding problems for Federal compliance with things like title IX.
We have &g deal with declining student enrollment and reduced .
public funding on college revenues. We will not have an opportuni-
ty to get the good public relations that is typical of a regional tele-
vision game or of the national television' game. So it stands that we
are naturally locked out. '

In our conference, things like basketball tournaments for men
and women, golf and baseball playoff8, tennis and track champion-

- ships all have been funded by television revenues, and we. face geri-

©ous setbacks. o

Indeed money received from television since 1977 has enabled
the Southwestern Athletic Conference to wipe out a $100,000 oper-
ating debt,'build a league surplus of over half a million dollars, and
operate at the level of other conferences our 8ize across the coun-
try. : ¢ : .

Television has been our lifeblood. It was a public relations cgta-
lyst, enabling us to showcase our programs and a boon for recruit-
ing. You have to understand that when you don’t have an opportu-
nity to appear on television, you are not.going to be able to recruit
the same kind of football players or athletes that we have been
within the last decade. .

I go back to the 1960's before we were permitted ¢o be on televi-
sion whenever we would contact the recruits, they wanted ‘to know,
“Will 1 be able to play on television coming to your university?”
But the NCAA gave us help in this, that we were able to haye re-
gional television, and we were able to have playoff games. -

The NCAA program was designed to promote the growth of col-
lege football tﬁrough greater fan interest while protecting, to the
greatest extent possible, the instadium attendance of each football
plaiying member of the association. "

Gentlemen, I would like to say that there is a pro now with
so-called windows, and that is from 12 to 3, from 3/to 7 and the
other networks will carry it from 7 on. Now it is ho protection.
Since the NCAA has handled it, in the last 3 years/ we have dou-
bled the attendance of the instadium crowd. <« -

So I think here that our games and a lot of the ofher games will
suffer greatly. Our conference, in the past couple of years, has*led

40-972 0- 85 - 7 T o :
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most of the conferences in I-AA in attendance. Like many of my
coaching colleagues in division I-AA, my feeling is one of frustra-
tion. So much is at stake and the educational developing of so
many young peoplesis involved. Somehow, some way, something
gxust be done to make certain that all of us share in the American

Schools like ours are not a part of the College Football Associa-
tion's television agenda this year, yet we play an important role in
molding student athletes into productive citizens. ~
 QOuf needs and aspirations are the same as the big schools..And
we do a better job of graduating our athletes. ; .

I am proud that- Grambling, my school, has graduated over 80
percent of its athletes. Few sechools outside the Ivy League can
make this claim. We are proud today that we stand shoulders
above most of the schools. We gradiate more football &layers
‘most schools because we feel that we are dealing with America’s
most precious possession, and I ath really.proud that we do this in
graduating our people. ' ~
~ Note that CBS's 18-game schedule contains no division I-AA

zames. The same can be said for, ABC's 20-game card ‘and 10

PN’s cablevision Saturday night games. ¢ N

We are locked out with seemingly no place to turn. S

Gentlemen, 1 hope that mem of this committee will give
every consideration to our problems and offer constructive solu-
.tions. ' .

I feel now that the tail is about to wag the dog. It is television
today. It will be recruiting tomorrow. It will be academic standards
after that, and then it will be buying athletes next until the whole
college athletic structure tumbles down. .

1 am pleased to have this opportunity to appear before you.

Mr. Markey. Thank you, Mr. Robinson’ :

[The prepared statement of Mr, Robinson follows:]

-
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SUﬂCOMMf“EE ON OVERSIGHT AND IHVESTIGATIONS
COHNITTEE ON ENSlGY AND COMMERCE

-

Honorable John D, Dingcll Ch.iruln. and distingnished
Menbers of the Subcommittee on Oversight ‘and Inmtigatim I

am pleased to testify at ﬁmr_muut at this hclrin; on circu- .-

"college athletics.

0

stances surrounding- the recent U.S.: Supreme Court's ruling
invalidating the National Collegiate Athletic Associatiom's
(NCAA) Tcl.cvuion Football Contracts and the consequences it has
on the Nation's colleges snd miversities. | »
From the offset, let me be esphatic in saying that I do not
feel that there is any other organization that has the sensitivity
possssséd by the RCAA for college athletics.
1 strongly feel that the Court's dectsfon--sbolishing cencral _

’NCAA control of television--will deltroy the _very structure of

A

This is not a criticism of the Court's dacilion. based on .
law, rather it is a reflection ;f my experience with the NCAA
College qutbnll Television program over the last 30 yca:p. and
its great concern for all of ite membership.

The NCAA made provisions for dividing College Television
revenues among Division I-A, Division 1-AA, Division II and

‘Division IIT football playing schools.

NCAA control of the oversll television P-cknge proved a
bonanza for schools outside Division I-A. It enabled many of
us ‘to remain competitive. .

) Here are a few impértant facts to support this contention,

In 1982, schools in Divisiom I-A, the Nation's biggest
football powers; 'receiv%SSZ-million in television receipts

under NCAA control.

4
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E:lgh:;-thru‘uﬁcn of :nu august group--including the . -
College Football Association (CFA), Big 10 ‘and PAC 10 divided
$49.5 million of the $52~n1111m lllocand for Division 1-A
chools that year. o ‘
~ Concurrently in 1982, Division I-AA collages received
§5-million for rquhr S$82S0N appsarances md §750,000 addition-
ally for semi- final and dtqiembip plsy-off games.’ ,

* Television shares for Division II schools amounted to N
$520,000 1n play-off money. Forty-five ‘thousanid dollars vers
paid Division II lchools for . f.our nguhr season tppurtnees

For championship coqutits.on, Divisfon III ndun received -,
$150,000; and’ $22,500 for four regular season games.
Under the NCAA formula, the nine I-AA conferences, the
Southwestern Athletic 'émfomc‘ included, were m;amtn;d two
regional sppesrances each year wotth $620,000 per appearsnce.
This is the same amount paid Division I-A schools for regional .
telecases. . ‘
Last season (1983), teams in Diwfision I-A received $54.6-
million in television revenuss.
Again as in 1982, the payoff for 83 schools--including the
College Football Association, PAC ;.0 and Big 10--amounted to
355.3 million pf the. $56.6-million allocated to Division I-A
nembers . . } |
During the same period in 1983, revenue for Division I- AA .
lchools increased to $6.4-million for rcgionll television.

+ It is important to note that only Division I-A schools make

national television appearances. The only exception, being a

national television game by Crambling and Morgan State in 1870.
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The §5-million received by Division I-AA schools in 1982 and
» . v
the $6.4-million in 1983 came fram regional telecasts,
The NCAA increased its coverage further in 1983 and 1983 for '
DivilLOns I-A and I-AA throdqh addition of a supplementary cdble

television package, amounting to. 5385 000 per appearance. .

Géntlemen, from the for-qoing, I have providcd an objectivn,
comprehenslve overview of how the NCAA provided access to the.
éelevxsion market pluci for all segments of its n&nhcrihip.

It was good for collcqg athletics and was reflective of the
desmsocratic ptocl--. o

To some degree, sveryone received -a piece of th;:pic.‘

Contrast this with:the present college football television

packages. . d}

. We lost at a mininum seven million eight hundred thousand
dollars with the tc:nination ot the HCAA program and will got
nathinq in return. IS . ' @

Indeed, everybody loses, becauss television punkagcs
negotiated with the Vietworks this year by tpe big schools fall
well below what was received by the NCAA last meason.
Not only do hard times loom ahead for Division I-AA,
Division II, and Division IXI programs, but a number of Division
I-A schools face major revenue shor:falls..
The sitvation is disturbing. Greed has replaced sougd judgment.
Revenues from television have been the lifeblood for Divisien
I-AA leagues like the s§uthwestern Athletic Conference.

Naturally, the loss of these revenues will have a devastating

‘effect. It will force curtailment of anp of programs and
create fundin§ problems for federal -compli th Title IX.
¥4
~
4



» . . ) ¢ - . ' LY

« L . L] .

88 ‘

ity

A ]

In our confarencs, bni'gctb‘an toxitmm-nts' 'fo'r men  and wnm?n.'
\ ' golf, baseball, tennis and track and field championships, all
funded from television revenues face uriouc cutbacks. .
_ Indeed, money received from televisicn since ‘1977, has enabled
thg' s::uthqute:n Athletic Conference to wipe out & $100,000
operating dcbt,.builé a league surplus of over half a million.
dollaxs, and operate at the lé\ml of‘ot':het conferences our size
across the country. '

.

Televisidn as bo‘_e'n" .lifeblcod. It was a public relat.ions
catalyst, enabling us_to phowcase oui‘ prograns, and a boon for o
mc\ruiting It mdc possible a vd.ée variety of pmgtm for t

- student participaticm. e . .
’ . The NCAA program was. duigncd to promote the growth of
"eollege football through gteatcr fan interest while pro:ecting,
‘to t.he greatest extent possible, the :ln-stadim attendance of
) sach footbali playing mecber of thc sssociation. A
Gate attendance of collega Eootbnn games have wmore than
doublcd since NCM controls vere instituted some 30 years ﬂgo.

. Our conference, t.he SNAC led the th:ion in Diviaion I AA
attendance last fall with 789,160 fms in 63 gamu, a direct
spin-off of interest created by television. )

\ Like many of my coaching colleagues, in Division I-AA, my
feeling is one of frustrationm. A - '

4

So much is at stake and the educational developing of 'so

, many young people is involved. Somehow, someway, something must
. .
be “done to mhke certain that all of us share in the American

-
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Schools 1ike ours are not a part of the College Football

',' Association's television sgenda, yet we play an important role

in molding student sthletes into productive citizens,
~ Our needs and sspirations are the wame as the big schoals.
And v do a better job of srn_.dml':ing.’m‘nr athletes.’ *
I am proud that :‘gh'uﬁ-ung.‘ my lchbol, ‘hn‘l graduated over

. 80 péfccnt of its_ athletes.  Few schools outsids tﬁc.lvy League

. Y :‘”’Z',’
can make this claim, °

- A .‘ch."dx‘;l- ‘Hating ponib?.e.: gaoes for 1984 t;lqvifion is'
4 ‘shown bglw. ‘, ' _ ' . )
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,\ ., -Note that CBS's 18-game scheduls contains no-Division I-AA.

\[‘ games. The same can be said for ASC's 20-gane card and 10
‘x\ ESPN's Cablevision Saturday night gawes.
’\ We are locked out with suﬂtnsly no place- to turn.
\. .Gentlemen, I hojie that uﬂnrl cf. this_ th vi.ll gi.vo
\\ywxy consideration to our ptob“lul and offer constructive ‘
*olutiom ' . . ' - .
| * The tail is wagging the dog. | B .
‘\ It is television now, it wul be rocmitxni tomoxTod, buyins
athletes next until the whole® eolhga athletic structure tunbles
«  down. S ' " o 3
I appreciste the opportunity to Rppear hfou you and hope
chc: \uy sppraisal offered mingful inn;ht on the television
problea. ' T ’

Allow me to thank you Mr., Chlimtn. and cnch nnninr of the

-

Cotmittee for hearing me out.

Eddie Ro‘bi.nncm
Athlatic Director
cranblins State antey
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STATEMENT OF GHAR.LES M.-NmNAS .
Mr.-Magrkzy. Mr. Neinas. : y
Mr. NeiNas. Mr. Chairman, I thank you for the opportunity to

address the committee on what is a very popular and important

subject as we are gbout’l month away from the start of the college .

football season. . ¢
If the Chair will allow, I am accompaniéd today by Clyde Mouch-

' more, attorney at law, Oklahoma Cj » who was one of the attor-
~ neys involved in the University of rgia and the University of -

Oklahoma versus NCAA case. He may be able to provide more suc-
cinct answers to some questions that may be raised. -
1 shall not read from my premd remarks but try to briefly
summarize and indicate that I think we are all interested in im-
proving the academic standards. Seated to my left at this table are
gentlemen who fought hard to imyrove the academic standards on
the NCAA convention floor. I don’t think there is any question or

doubt about the intense interest in trying to improve the academic

standards of today’s student athletes.

We are all interested in enforcement. We are interested in how -
recruitment goes. I appeared before this committee, I think it was
1978, and at that time I offered some of Imy own suggestions. At
that time, I was the commissioner of the Big ElthA erence. I
offered some of my own suggestions about the N enforcement

e NCAA has been responsive to some of those su‘%gestions; but

I would repeat one that I made then. I think it should be consid-
ered by the NCAA, especiallg' as we discuss the future, the possibil-
it{l of establishing a blue ribbon panel of notable NCAA membpers
which would not only include adminstrative staff but chief execy.

tive officers, faculty representatives, fi officers of the associa-
tion and by all means coaches. , )
When I was here before, I s . Joe Paterno and Dean

Smith, two of the best known and most reputable cogches in the
untry, would be people to serve on that panel.

I think there is a misunderstanding on the part of many that
coathes are not interested in enforcement. In recent years the leg-
islation adopted by the NCAA, which required that an_institution
include in its contract that a coach found in serious violation of
NCAA rules and regulations could be terminated without pay was
stimulated by the coach’s ‘group within the College Foutball Asso-

iation. .

Let me clear up one point. The CFA is not a unidimensional or-
ganization. Our interest is not just ‘television. In fact, we have
spent more time on’ academic standdrds than we have television..

e are interested in recruiting. I, personally, take great pride in
the contribution that the coaches have made in the College Foot- -
ball Association. After all, they are the ones that are in field
and can understand what type of legislation can be effective and
what is practical. . et g i

Our interest in’television started in 1979, concern about the d

~ clihe in ratings and although I don’t wish to step on the toes of m{

- b

friend, Joe Paterno, I do feel some background is netessary to -
ize why we are seated here today. The CFA sought and obtained a

M ! i . -
. .
I i - 8
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lucrative contract with the National Broadcasting Co. for four”
years, as Coach Paterno said, which would have provided a guaran-
teed $1 million to each of the 60 at that time, 61 I believe it was, -
CFA members, plus two guaranteed television appearances over
. the 4-year duration of the contract. .

The NCAA position, which was enunciated in a telephone confer-
ence of the NCAA'’s policymaking council in April 1981, was that
the NCAA through tradition and history controlled not only the
over-the-air television rights of its members, but for the first time
mentioned control of ﬁay, cable ard subscyiption.

Interestingly enough, it was the Univeirsit of Texas, without any
prompting by the CFA, including myself, that fired the first shot
across the bow of the NCAA'’s ship. The NCAA could not seize that
institution’s property rights.

Sd-the argument was very simple: Js it an obligation of member-
ship that you automatically give up your television rights to the-
NCAA, or does the institution have the opportunity to dispose of its
television rights?

Judge Burciaga sk@a'sim ly, those rights belong to the university,
and they mai assign or sell those rights at the university’s discre-
" tion. As we know, the case was appealed all the way to the Su-

reme Court. The Supreme Court has now rendered its decision.
anox‘tunately, the Court’s decision was rendered very late in the
game. '

I would agree with Coach Paterno. If we were-here in 1985, we
could give you a more careful, reasoned.analysis about the future,
but right now the future is clouded, and we need to address what is
going to happen in 1984, which I think everyone agrees is not a.
normal year. « o

This committee may wish to reconvene this hearing sometime in
1985 so that we could better evaluate the future.,

What is the CFA’s interest in college football and television? As
Justice Stevens said in his majority opinion, where the NCAA may
have failed in more than any other area is to fail to recognize your
preference. That the marketplace will determine.

What we would like to do is simpl{xfmvide a national marketing
effort on behalf of our members while also allowing time during
the day for individual institutions and conferences to explore the
television marketplace on their own.

We have attempted to construct a television plan that to the best
of our knowledge will meet the test of the antitrust laws. The
courts found that if the NCAA controls were removed, more teams
would have an opportunity to appear on television.

I think that has already been proven although 1984 remains un-
certain.

For example, it is my understanding in a conversation with Jim
Litvak of the Ivy League that the Ivy League nermally had one
game on television each year and obtained about $600,000.

It is my understanding that the Ivy League will have nine games
i)n television this year and their income will be $300,000 to $1 mil-
ion.

The commissioner of the Missouri Valley Conference mentioned
to me this week that his conference, which also had limited televi-
sion exposure, will have nine games on television this year. The

L ]
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Missourt Valley is primarily a I-AA conference. The Southland

Conference, which is also primarily I-AA, I.understand, is ‘explor-

ing a television arrangement with Premier Productions of Dallas,
And, although 1 am not familiar with the contract which the

Mid-America Conference has entered into with Sports Time, I be-

lieve it will give that conference increased television exposure.
What we need to do is analyze 1984. To be quite candid, the net-

works had us over a barrel. They had & great advantage with the

shbrtness of time and the general disruption in the marketplace. .
Let me clear the record on two points if I may, Chairman Slat-

te!'y. : . ] . Lt -

- . I believe there are three CFA members currently on probation
with television sanctions. Also, I would say that I would probably
find that Mr. Toner’s figures are too low. - T
I am not at this time able to give an accurate assessment of tele-

~ vision income but I believe he indicated $35 to $40 million, )
I'would agree with Mr. Toner that the aggregate amount will

probably not reach what the NCAA plan would have produced this
year, but I believe his figures may be too low.

~ In conclusion, I appreciate the opportunity to appear before you.

Mr. Magkzgv. Thank you, Mr. Neinas. - - Y v

[The prepared statement of Mr. Neinas follows:] =™ . .
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. STATEMENT OF CHARLES M, NEINAS, EXSCUTIVE DIRECTOR, COLLEGE FOOTRALL ASSOGIATEON

" Mr. Chairman, members of the comnittes. . .My nani"ls‘th-r!ss_ﬂ.
- Nelnas and | am Executive Director of the Collags Football Assoclation. '
‘It is & privilags for me to appear hefore you today;. .
The College Football Associition Is not the result of &
‘revolt or a sudden -ovc ot the part of LP- sajar footbal!-phﬂng .

universities to grob more television sxpasure md revenus. Far from It.
¢

- f . - .

The CFA svolved s'!uuly, ovu; s perjod 'of Ayu‘r's and a loog
series of mastings of au\httc and academic: pﬁo?lb who bcncnd thm.

" as now, that they neoded a forum to cunlne m problems.

L

N

.

«  These peopll falt doth concern and frustration...concern over
the direction bcing taken by. the NCAA in both athlatic nnd .adcnlc
matters, _md frustratlon that within thc large struetup -of thc NCM there
was no place for a small group with common pro’blm‘ta. discuss and

resolve their concerns. .

L4 L)

These problems did not center on television. indeed, the
issucf that first caused these major inst‘itqtlcns‘ to meet on thelr own
was the need to strengthen acadenic standards for athletes. The majority
of NCAA members had voted to reduce such_standards whan ths times called

‘ not fc»: retreat E'mt for strengtﬁening t;tose standards. And the NCAA's
mass membership refused to grant the major ;At:‘hoals 8 stronger voice In

determining thelr own destiny. Thus the stage was set for the emergence

of the CFA, .

Q

~
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, In July .of 1976, uprnontctlvn of mry major mfcnnu ud .
the major !ndchduats anutlod and a steering comeittes proposcd a
formal assocliation. A year htor the CFA mductcd ltl ﬂrst mml

ﬂmm, with' €0 charter members. Tha Pacific-10 and g Ton mfcm\m '

N o tlccud not to joln. 7

v i ' » . .

) i i .
From that{ s¥art, the CFA has scted to ,l-prcn thn qu.nty of

: -
- . colfege football. fit has propostd Tegislation sither thmgh Individual

\ members or event !Wthrough tht appropriate.NCAA body for comlduat!on . §
* by HCAA convent . 1 Some of the pmponlbovo resulted In Imm%ts

in such arkas as recrulteent snd audnlc nundards althouth ths GFA hag

no: nhnys reéalved cradit for these propouls. 1. - \'

- f ‘- o
- In ‘the sumser of 1982, GFA -bcn and some other tmﬂtcd
’ Institutions, dcvc!opcd, In two, days af mt!ngs. a nnn!ng?ul scadmmic
" standard propossl. The 1983 NCAA mmtlm adopted tM propau! :hat
, was” gporisored by the Mrlm Lounci? on Education. And_ the executive
vice president of the ACE, perhaps the natlon's llqst prestigious scademic
group, recognized the CFA as providing the‘ ﬁzmdnlm on which It‘s proposal

was built. : ) . \
y

Bx;t, admittedly, we arc‘ bast known for qur involvament in

. , television, becauss that Is where the graatest Intsrest of the public and '
the media, lles. n" 1981, ‘NBC television, ‘m.ogrfl;tng the potential of
the CFA, offered the assoclation a contract tota‘IHng $180 miltion -- (

a contract that would have péid $50 miilion this season. .. .




*  Vhan the RCM 1earasd IM CFA was consldering thu offcr,
thrastenad severs nnetiom = including probation shd ucluslm f‘an
'NCAA mesty and tournaments -- for sny CFA member puticipatlng in the
NBC plan. Fy;.mg that thrut, s n]&rhy of CFA manbers declined the NBC

of fer. - But the MCM‘u sction, more thw .nythlng slse, ﬂnlod the uau-fnous

lawsuit' by tho unlurslﬂu of Gcbrgh and nkhhou against the NCAA that

eventuslly br,ought college’ footbatl to where. it [s today. /

[y -
2

. -

At Jssus; Nﬂuny, was tho qmst!on ef prmrty rlghts. Who o
¢
omnéd o scboo)“s tehvhton thtﬂ The schoo’ or tha NCAA? Md the

sghoo! hava -utonoay or did thc NCAA own not only the Tive tclcvtslon

rights plus -- u i€ was c{n!llng ‘ot chc tln -- the rights to” pay, L .

subscrlpttm and ubl. television? The ba:th tines wars drawn and the

outcoms was more far-reaching than algost myenc had lngln@d

Viom °
. .

- #
) federa) District Judge Juan’Burciage ruled that ‘tho’ i'chools
'dld Indeed, .o their television rights, but he want -ucb flrthcr. He
also ruled that the NCAA was In vk’:htton ‘of antitrust laws ln lts
handling of tclav‘lsicm, and that the NCM shou!d e pcrmncntl; burrod
from such activity. A U.5. Court of A.ppnh‘upf\u!d the jower court and
the’v.s. Supreme Covtt agreed” Following this, the KCAA made one 1ast
ef fant to retain control, asking its members to ratify ; ptan® thag it
would preunt to Judge Burclags for his lpproul The ;;lan'wn rejected:

on a 66- M vote, and the NCAA, for the first time svar, was out'o;\ the ,

)
i

televosion business.

N



The stage then was set for o mmloa af the CFA and the
Pacific-10"and Bl; Ten conferences to ﬁulnp ] phn to prasdnt to the
m:wwks. The coalition plm had been davaloped ln puvlm mtlnss.

attanded by all parties murm _But ia the and, the two mfcnncu

njncua the coalition Sovemant »4 formed a coslitlon of thelr oeh..

- And | want to make It clqr tht the Pacific~10 and Big Tcn laft af thalr

own volition -~ They ware not In any wey pushed. . » -
With littie tine rclitnlng' bafors the 1984 season, and with the

eollm forcas dlvldcd. it was n&vlous that l: woutd bo & buyer's market.

And uhcn the Pacl€1c~lﬂ and Big ‘un qulck!y allowed CBS to chocu selected

gemas rather than fonou 'y mhyc fomh. it furthar daugod the -riu_t

- for the CFA. ' . . .

The CFA adhered’ to Its philosophy and sold ‘packages to ABC end
ESPN for a price substantially below what i€ would have besn In more norme?

‘tines, or with the coalition Intact, ,In short, the CFA did the best It

could under the clircunstances and will work &H-jgﬁt!y In the sonths shead

7

to enhance the marketablility of Its product.

P -

The CFA is dadicated to warking to Improve the qualilty of college

: football and -to recognize the Integrity and sutonomy of Its members. it

‘will continue to support.the NCAA Rinancially but desirss the opportunity to

.

explore new methods of marketing céﬂqc footdall on television.

» : - ' L , ‘- ’
I thank you agaln for this oppartunity to appear and | will be

.

pleased to answer quastlons.

-
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Mr. MARKEy. Mr. Delany.

STATEMENT OF JAMES E. DELANY

Mr. DsLaNY. Thank you, Mr. Chairman and members of the com-
mittee. ) ‘ .

I am commissioner of the Ohio Valley Conference since 1979,
sponsoring' menjs and women's -championships. I am a 3-ysar
member of the NCAA foothall committee. I am president of the
University Commissioners Association which is a coalition of I-AA
‘conferences and basketball only conferences. I am a former attor-
ney with the NCAA enforcement department and former student
at}lxl‘evitfl at the Univerdity of North Cax&h}niA ﬁon N,

attempt to give a perspective of IFAA’s posi reor-
- dered environment. The health of intercollegiate football and
sports in general is dependent in my opinion on a reasonable level
‘of cooperation and competition between and among all of its mem-
bers in order to provide for survival of the whole. This ceoperation
has broken down and threatens the present health of all intercolle-
giate athletics. | : S :

There is a question of reduced revenues. There is pressure on the
central enforcement machinery and scores of midmajor colleges are
under the gun insofar as fo '
with the 3 previous years. , .

I-AA football members suffered a severe financial blow when the
Supreme Court invalidated the "NCAA-CBS-ABC tontract. Specifi-
cally I-AA institutions received approximately $70,000 per year per -

institution over the first 2 years of this con n most cases this
amountéd to between 5 and 10 percent of most operating budgets
for intertollegiate athletics. ‘

In addition, the football championship games involves I-AA. Two
and three were undercut as a result of the Court’s decision. This
resulted in loss of national exposure and attendant rights fees.

In response to this loss of revenue the Ohio Valley Conference is
exploring the possibility of a tiered concept for our men’s and
women'’s programs. ' ‘ '

We know that the revenues will be lost and will not be replaced
b{ revenues generated at the gate. We are looking at the possibilit
of cutting aid in some of our nonrevenue men’s and women's
sports. We are also looking at ibility of cutting aid both in

e men's and women’s baske ' programs and possibly the re-
duction of coaching staffs within all sports. .

In a totally laissez-faire marketplace, it appears that I-AA, 11
and I1I institutions will find TV and cable opportunities few and
far between. :

The NFL enjoys Sunday football without competition from the
colleges. Division I-A institutions will dominate airways on Satur-

-day f late morning through prime ﬁmeandtheeo'l-lbﬁfshm.
traditionally mpecty Friday night as high school foo night.
. Basically you have heard a lot of statéments about the amount of
money through the NCAA football plan. Division I-AA, and .
division III have received collectively about 10 nt of the total
dollars from the television pckage. : :

television revpnues as compared .
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In this reordered environment of college football televigion, there
ap%e‘ar to be some winners and some losers.

‘he 1-A football constituency, or fragments thereof, would
appear to be in.a less favorable bargaining position vis-a-vis the
network and cable companies. - i .

Although some argue that 1984 is not a good test year due to the
shortness of time available to'negotiate and plan, I.would imagine
your committee would find a strong consensus amohg I-A institu-
tions that collective ,rﬁ?ht.s fees available to I-A institutiong gver
~ the next 2 years would be substantially less than were generated
: ., - the 2 previous years under the NCAA plan. Clearly I-Ajinstitu-

‘N tions will be unable to earn the kinds of dollars generatedby their
| participation in the NCAA TV plan. )
« - The frickledown effect will be that NCAA champiinships will

suffer in the men's and women’s nonrevenue areas’The NCAA as
sessment is reduced from 7 percent to 4 percent to fiund this compe-
titton. In addition, these syme sports on I-A and I-AA campuses
* will nefatively txg:racted by the loss of dollars attributable to
the new college football TV marketplace. L
* It would appéar that the network will gay less for the rights to
major college football games. However, whether the reduced rights
fees translate into stronger network profits is conditioned on what
§mpas:lt the loss of exclusivity has on network ratings and advertis-
ing sales. . ‘

A couple of major independent football playing powers will make

~ more money in this environment. The Big Ten and Pac Ten Confer-
ences will improve their financial position compared to the NCAA
payouts of the last 2 years. They have appmximatzly 45 percent of
the TV homes in the country. I would guess that on the ave a’
majority of CFA members will receive fewer dollars under the CFA
arrangement compared with the former NCAA plan.

I have no idea how the consumer, that is, viewer, will be af- |
fected by this new marketplace. With the exception of a few bas-
ketball junkies, most college fans are not terribly excited about the
quantity and quality of college basketball on the airways.

I believe that the explosion of basketball television. on the air-
ways has injured midmajor college basketball programs from an in-
stadium attendance standpoint and placed our institutions at a ter-
rible recruiting and marketing disadvantage.

I believe that the loss of NCAA controls in football will lead to
less rather than more competition on the football playing fields of
this country and be icularly harmful to all but a minority of
the division I-A membership. ' ’ v

Mr. DeLaNy. T think that there is ‘an environment within which
this television struggle occurs. Arguments concerning pﬁrtaporty
rights and antitrust rationale are on the forefront, but beyond that
the struggle over college football television symbolizes a difference
of opinion over which coalition of Division I institutions will set the
philosophical tone concerning the place of intercollegiate athletics
within higher education. For 10. gears, debate at NCAA conven-
tions has centered on who should be allowed to participate and

vote on issues related to division I intercollegiate athletic and aca-
demic matters. C
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‘ . Some 40 colleges #ere wooed out of I~A into I-AA several years
ago with a promise~of revenue and TV exposure. Under the new
TV arrangements, these institutions received no exposure or reve-
nue. In the past 3 weeks, 25 colleges were de facto removed from
division I by being excluded from any major TV arrangement.
The whole brocess: from the initiation of litigation by Georgia
and Oklahoma to the present reality has an ironic tone to it. Politi-

. cal and economic .leverage has been effectively employed by the

CFA to wrestle political power from the moderate majority of divi-

sion I football playing institutions.
It appears that those institutions within the CFA who collective-
%.supported the Georgia and Oklahoma litigation initially and
en voted en bloc to defeat NCAA control and broad institutional
participation will make fewer dollars in 1984 than in previous

years. Y ,

" .On the other hand, the Big Ten and Pac Ten Conferences sought
NCAA control and broad institutional pdrticipation in TV matters.
These two 'conferences lost the vote on NCAA control- yet they ap-
parently will make increased or similar dollars in this new envi-
ronment.

Overall, the midmajor colleges, some 91 I-AA’s and 26 lower I~
Als, are thigeal losers because we will not share in a pie which
-appears to bef $20 million smaller this year. Other apparent ironies
which. have resulted from this process: :

One, prosports organizations may use collective pooling of TV
rights and aining techniques in their negotiations with the
major networks while colleges and universities have somewhat un-
clear limitations in this area.

~ Two, the CFA television agreement contains provisions which.
were roundly critized by CFA members when they were included in.
the former NCAA plan, such as limitations on the number of times
an outstanding team may appear on network TV, the use of guar-
anteed appearances or dollars to enable weaker football playing
CFA members to prosper even though the quality of their pro-
grams precludes them fromi making it in an open competitive mar-
ketplace. ¢ ’ . ‘ : ’

A well-known consumer activist has called practices of this type.
socialism for the rich and capitalism for the poor.

And then, finally, control of 7 hours of broadcast time when CFA
members are prohibited from appearing on TV unless under the
CFA banner. The NCAA received uniform legal opinion to the
effect that a plan controlling and subjugating its members to this
extent would be in conflict with the court’s mandate against con-
trolling the marketplace, and finally an agreement by CFA mem-
bers to boycott the televising of college football games played
against non-CFA members.

It seems to me that of the three major problems facing division
I-A institutions in this country, one relates to recruiting; one re-
lates to academic standards; and one relates to football college tele-
vision.

Of the three, it seems toime the one that is the most susceptible
to solution on a national basis is college football television. In the
areas of recruiting and academics, those issues have been pushed to
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the forefront and the NCAA has been held collectively responsible ,
for not solving them. .

These are problems that are indigenous to each campus. Each 1{'4\-'
stitution must define academically what their mission is and lve
with that mission regardless of the competitive advantages which
occur. . : -

In the area of reckliting, there are no national creative ways to
. solve the problems that accrie as a result of the pressure on
- campus. Those must be solved at the local level.
. Finallg, in the area of television marketing, the most effective
way to do it is on a national level, yet the thrust for the last year
and a half has been to return those rights to the local level.
Thank you. ' N
Mr. SLATTERY: Gentlemen, unfortunately, we are called upon at
_ this time to vote. Wé occasionally have to do that around here. I -
am going to recess the meeting for one hour and give you folks the
opportunity to maybe grab a bite to eat and let’s reconvene at 2
p.m. We will see you then. = )

[Whereupon, at 12:55 p.m., the subcommittee was recessed, to re-

convene at 2 p.m., the same day.] '

AFTER RECESS

Mr. Markey. We'will begin our afterncon session with some
questlions of the panel. Let me ask this question in general to the
panel. ‘

Does anyone believe that schools are going to be better off under
this new arra;gement? If s0, which schools and how are they going
to be better off? _ ' .

Mr. Rosinson. Well, I believe that ¥ schools in I-A, those
schools who will be permitted to appear on television, I think they
are going to benefit more than the other persons who will not be
able—I know in our State if there is a school in Louisiana who
might be on television, they are going to have the opportunity to
recruit the best football players and the fine public relations and
that type of thing. We are out seeking private and public funds for
education and if lyou are unable to show your tgrogr&m——you know
many times people have thought in Louisiana that the fact that we
had a number of football players in professional football had
helped our program, but I think the fact that we had made quite a
few appearances on television, we got a lot of support.

So these people are going to benefit in recruiting. They are going
to benefit with television revenues. X
. Mr. Markey. What about the schools that will suffer financially?
Who are they? .

Mr. Rosinson. Well, I ean speak for the schools in I, II-A. I know
we are going to suffer. For instance, without those television re-
ceipts, the NCAA will not be able to sponsor the playoff for us in
division II and division I; II-A, nor will ,the people in II and III re-
ceive these playoffs. When I talked about sensitivity with the mem-
bership letting some.of the money come down to everybody, realiz-
‘ing ‘that we were playing and we had no place to go when the
season was over, and they created the playoffs so we would have a
chance to play, and within a championship or the division II or the
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other persons in division III, and I think with that exposure, gou
are going to have that type of problem trying to’get money and to

t those persons, and it is pretty tough to go out and get the ath-
etes today, as I reminded 8 moment a%tl).

In the sixties, they would ask me, “Will you make any television
appearances,”’ 5o now we are going to go back to the sixties because
when it is knpwn the top athlete today, he is going to say, “I am
not going to appear on telbvision. I want to get info professional
football and et cetera.” There are other problems, teo, but the im-
mediate g:oblem is the business of recruiting and the revenues to
create other programs. . -

Let me just give you. this: Prior to 1977, we were not able to
sponsor the baseball tournaments, the tournaments for women ath-
letics and golf and this type of thing. With the revénue that we re-
ceived from the NCAA television program, we have been able to
sponsor those programs. We have been able to do something about
title IX, so now we left out—I don’t know what we are going to do.

The thing that is going to really hurt us is protecting that in-
stadium crowd, If you are not going to get the television money,
what about your in-stadium crowd? If a game is being televised,

‘you are going to have a problem. This has always been protected

and the organization tried to include a large participation and we
won't have that now. . .
Mr. MaRxEY. Do you have any football contracts for this year?
Mr. RosinsoN. We dop’t. :
* Mr. MARKEY. Any television? Is your school going to be on televi-

- gion this fall?

Mr. RoBinsoN. We don’t have any now and nobody has talked to
us. I guess it was a very disappointing thing when it was in the
newspapers, they said we could televise any time and those in divi-
sion I-A, II, and III, you can televise any time you get ready, but
thle\% knew we wouldn’'t have any.

r. MARKEY. Mr. Davison? '

Mr. DAvisoN. I am sure it is speculation to think whether it will
hurt or help. I anticipate that it will help the University of Georgia
and schools like the University of Georgia if for no other reason
than it gives me as an administrative officer closer control of our
interest and our business which is my resEonsibilitg'. If it does not
benefit the University of Georgia, that will be my tault. The bene-
fits beyond that are that it is focusing attention on some roblems
and in a sense almost causing a reorganization in the NCAA, one
that we have been trying to get for a long time in which schools
with common interest are being drawn toward certain ends.

I am a little bit surprised at the Chicken Little attitude that the
sky is falling. I think things are going, to be different, but I do
think that we have before us a whole new set of options for entre-
preneurship and one of the things that has brought us to this Foint
isn't television. It is a litany of woes by intercollegiate athietics
over the past few years, all of which developed under the system
that we are leaving. If our problems get worse, we will have made
bad decisions, but when you look at the problems of recruiting, aca-
demics, all of those developed under the system that we are i
about right now, so I think the change itself will be good and
expect the University of Georgia to benefit from it. ’

s
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Mr. MagkEY. Mr. Young? 2 T .

Mr. YoO'c. I hate to, Mr. Chairman, disagree with my friend;
Mr. Davison, but I do not believe it is going to benefit any signifi-
cant number of universities. I think that there are a few universi-
ties, perhaps ours being among them, which could P economic
benefit from this if we chose selfishly to do so. I don't believe we
should. I think the only way that could be accomplished is if - some-
thing substantially smaller than the combined number of the insti-
tutions in the .CFA and the Big Ten/PAC Ten came together and
developed a pm?ram and excluded everyone“else from it and divid-
ed up the loot, I think we could come out better off then we were
before, but I don’t believe that is in the best interests of our own
institutions or in the best interests of college sports ¢r in the best
interests of higher.education. - L

Relatively speaking, some institutions are going to come out
better than others as a result of what has ha hied, but I believe
in the long run and in the short-run as well, higher education,
intercollegiate athletics are going to come out worse than -they
have before and to the extent that that is true; I think that any of
us is a loser as a result of that. -

* Mr. MarkEY. Mr. Paterno.

Mr. Parerno. No. 1, I do think it will help 8everal schools and
not necessarily schools such as Penn State or UCLA or Georgia. I
can give a particular instance in our area. Temple University will
be on television this !ear. Temple University has an arrangement

-with a syndicator and they are going to have a game on television.
Rutgers will have some games televised this year that they would
not have. I think being overlocked is in the Iong run this may be
detrimental to the people that are at the head of the pack because
we have heard that exposure is even more important than the
money and we are creating ow)ortunities for exposure.

- I think regional schools will have an op'portumtgr1 to say to a kid
from Kansas, if he knows Kansas State is going to have four or five

?ames televised even if it is in a very concise market, at least his
riends are going to see him play, the girls back home and the
whole bit, so there is going to be some opportunities for those
schools to benefit. .

The second ﬁoint I would like to make is that I am in complete
agreement with Mr. Delany and Eddie on the.fact that we are in a

ition of creating some damage to their prégrams. However, if, as
“hancellor Young said, we could get the CFA, the Big Ten, and
PAC Ten together to talk, we might be able to put sgmething to-
ether if we work together to help them with their particular prob-
em. But as long as we stay apart, it is very difficult for either one
of uslto give them any relief as they have n accustomed to pre-
viously.

Mr. Markey. Mr. Robinson, what do you think about what he
just said? Are you guys going fo be better off in the long run even
though you don’t have any contracts this year? Will you be able to
sign regional contracts, be very popular in Louisiana and Texas?

Mr. RoBinson. I don't think that we are going to have this oppor-
tunity because you have a lot of schools in Louisiana, larger tﬁgn
we are, and I feel that those persons maybe now, they are going to
make a move to incorporate tﬁgm. I would never give up. I feel if it
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is out there, that we would try to get it, but I like what Joe said
about talking. We would feel good if we thought that other people
were concerned about the other 400 schools. .
There are a lot of schools out there and you have to have an ap-
reciation for an organization that has included you into this and
ﬁas given you an opportunity to operate like the other conferences
and to have the same kind of program. We look at the other gro-
ms and we want to do ®hat the other people are doing and in
act try fo dg it better if we ean. |

Mr. Markgy. Mr. Delany?

Mr. DeLaNY. I think one of the myths that has been destroyed
over the last 4 months is the myth that somehowdivision III, divi-
sion 11, and division I-AA institutions-were in some way trying to
kill the goose that laid the golden jegg. Obviously the golden egg
has been reduced substantially as a fresult of the court decision and
the inability of the I-A institutions to agree on a marketing con- )
cept. So whatever dollars we have lost in the process, I-A institu-
tions have not gained in the process. That is one of the sad and
ironic things about the process, that $25 million has been lost and
our take was less than $6 million a year. - :

Insofar as Coach Paterno’s point about possibly a reconciliation
between the PAC Ten, Big Ten, and the CFA, that is a positive
statement, but my understanding of the coalition TV plan—which
did include CFA, Big Ten, PAC Ten groups—was that it provided
no exposure for [-AA. What is the reason for 1-AA, 11, or I to be-
lieve that the future planwill be any better than the past plan?

Mr. NEiNas. In my comments before the regess, 1 pointed out
that 1984 is going to be an unnatural year and perhaps we will be
ih a better position to evaluate what is geing to happen in 1985. 1
think we have to define the term better off as you used. The 1
League, for example, indicates that they are “going to be better off,
more games on TV, more money.” Other institutions, as Coach Pa-
terno suggested, may be getting more televisiop exposure than they
have enjoyed in the past. , e 7

What do we have to use as a barometer to agsess potential? One
would be basketball. Some will claim that proliferation of basket-
ball on television has hurt the sport and they can make an argu-
ment for it. | would point out that one of the t~gx‘im beneficiaries
of proliferation of basketball on television is the NCAA. Their con-
tract for the tournamert went from $48 million to $93 million over
3 years and there is an executive waiting tq testify who is willing
to pay that amount of money for basketball. v

I submit that even though there is more basketball on television,
{ submit that college basketball attendance is going up. College bas-
ketball seems to be in a healthy state. '

Mr. Toner's own institution has probably benefited as much as
any from the fact that there is a free market lace in college bas-
ketball on teleyision. The one thing that people apparently fail to
overlook is the obvious. We have done some research into what
effect television would have on attendance. We may not have the -
most sophisticated research bureau, but I don’t think it will come
as a surprise that there is one variable that'has an effect upon at-
tendance. That is whether your team will win or lose. ‘

11§ ;¢
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Judge Burciaga poirited out when we talk about protection of in-

stadium attendance that if the NCAA had been interested in lpl'o- ‘
on

tecting that, it would not have haq 9 hours of co footbal
television which they did. This is a long way aro the barn to
say "I think we will know a lot more at this time ekt year than
we do now.” , .

Mr. MARKEY. Mr. Slattery?

Mr. SLaTTERY. Thank you, Mr. Chairman. : .

In summing up my observations of what I have heard togaxl, it
seems we could put division I into four differént categories. ou
would have the big football powers in urban areas, the big foothall
powery in rural areas, and then the schools that gren't football
powers in urban areas and those that are in rural areas. Now,
those that benefit are at the top of that list that | just made and

L]

the benefits derived diminish as you %o down the list.

The losers in terms of the division I schools are those that aren’t
football powers that hapien to be located in rural areas. Those that
are football powers that happen to be located in rural areas are not
going to benefit as much as those that happen to be football powers
that are located in urban areas, in bi markets. . =

I would venture to say that the Ui 8 of the world will benefit
more.under this proposal than the Nebraskas of the world that
happen to be also a t football power. The Iv%vLeague schools,
as we have heard y, are gomi to have more
year and I would venture to say they will gain. Why? Because they
are in a larger urban area and there is &8 TV audience there that

wants to see that football and they will see that football if this pro-

posal and these kinds of measures that we are talking about here
today continue. :

To sum up what I have heard today that would be my conclusion
in terms of shaking out who the winners and losers are, that is the
way | think we can best do it. Beyond that, it seems to me Coach
Paterno put it very well in saying we don’t know for sure who the
winners are going to be over the long term. We do know that we
have la lot of challenges facing us and it seems the fundamental

uestion is whether the NCAA is the institution or can provide the
?rameWork, the direction needed to make sure that we can respond
to the changes of the times, you might say. .

It is goin§ to be a tremendous challenge for those at the NCAA
and the athletic directors and the coaches and the presidents of the
member Universities and colleges to prepare a plan that will enable
them to adequately enforce the rules and regulations. '

I would observe in response to Mr. Davison’s comments that if
we take away with the earlier court decision regarding the Univer-
sity of Nevada at Las Vegas, the authority of the NCAA to impose
any meaningful sanction against the coaches, if we take away the
question of television rights as an enforcement have some
concern as to what is lr;g in terms of what tools the NCAA has to
enforce its rules and lations.

Granted the only tool left is the question of football scholarships,

" but it is interesting, the courts now of course have gotten involved

in saying that this whole question of the football organization is a

proprietary right and controlled by the universitg. That
s t e)anﬁ’t’ of the lawsuit, and the decision that was made. So I'

)
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question whether the NCAA may not even have a right to get in-
volved in tampering with the number of. scholarships. There is a
real question in my mind. * ' ‘ -

. The next point is one about the proprietar{‘ rights and the rights

of the student athletes that are generating the activity that gener-
ates the money involved here. What about their rights and how far
are we in the day when the studerits organize and say, ‘“Folks we
have a new program for you. We are generating millions of dollars
for people and we want a part of the action.” ,

I am saying that as we look into the future, where is all this
taking us? And the challenge to the NCAA and the member insti-
tutions, I don't think the responsibili should be laid at the feet of
Mr. Toner or those running the NCAA, It should be laid at the feet
of every insmtion to come up with a p that is truly
modern and that is capable of responding to the kind of changes -
and challenges that we all face. - .

I have some questions for you, Mr. Neinas, and then I will return
the balance of my time. ‘

Mr. Neinas, could you please describe for the subcommittee and
provide any evidence that you might have that would indicate -
which colleges and universities from your perspective will fare fi-
nanciallg better under the new scheme of things? What is your per-
spective? :

Mr. NEiNas. I would take a little bit of exception with one of
{;our positions. 1 think if you will analyze college football as we

ave attempted to do to try to determine a major factor in why in-
dividuals gravitate toward an institution if they are a good football
player, the one thing that stands out is tradition. Basketball has
fewer numbers, football is a numbers.game, and basically tradition
i;; t{xe foundation upon which the typical strong football program is

uilt. ‘
You have mentioned Nebraska. Nebraska certainly has devel-
oped a football tradition in what you would have to say with 1.b
million population ig a rural State. How will Nebraska benefit?
One way Nebraska will benefit, as you probably know, they have a
NCAA record for the number of consecutive sellout games, so there
is obviously a demand for their product even though the market
may be smaller than others. This will be one way for them to satis-
fy that demand.
“If you analyze institutions located in large metropolitan areas

. where they have competition from professional football, they have

not fared as well as the gate. USC and UCLA would be exceptions
to the rule, but Southern Methodist University- still has trouble at-
tracting a good ‘solid attendance base because of the fact they are
in direct competition with the Dallas Cowboys, which is a popular
team. ‘

Mr. SLaTTERY. Mr. Neinas, I would observe that the analogy that
I made with respect to Nebraska and UCLA and USC, meaning ab-
solutely no disrespect to SMU, is probably more legitimate in terms
of the analogy and the point I was tr{;mg to make. I would like to
know from your perspective which sc ools stand to bene ich -
stand to lose under the new scheme of things with the CFA? What
is your perspective? There are winners an there are losers and I

- N
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think ?ﬁe answer to my question is an obvious one, but I want to
he from you.

Mr. NEiNas. Based upon our &l:ﬁous contract with NBC, if we
had been allowed to implement that contract, the CFA membership
would have been furt
ABC and CBS contracts. - : .

Mr. SrarrERy. Don’t you think that it is fair to say that those
members and those institutions, principal}y the football powers
that initiated this action, this court action, felt like that they were

tting the short end of the stick financially and they truly feit

ike that they would be far better off if they could negotiate their
own television deal separate from the NCAA? Is that——

Mr. NEiNas. Yes. o o, ¢

Mr. SLaTTERY. Pardon me? .

Mr. Nrinas. Affirmative; ¢ .

I})‘:‘.nDavison wants to tag in on that. Before I relinquish the mike
to him—— ' ’

" Mr. 3LATTERY. Before you relinquish the mike, I have more ques-
tions. : L .

Mr. NEiNas. You mentioned about your concern relative to the
Supreme Court’s decision and what impact and effect it would have
upon the operation of the NCAA. I submit—and I think the NCAA
attorneys will concur—thag one benefit of the Stl:rreme Court deci-
sion, althoxhgh it may have been adverse to the NCAA from a tele-
vision standpoint, it strengthened the NCAA position relative to
making clear that the association had the right to establish certain
rules and regulations for the conduct of the sport, for the benefits
of intercollegiate athletics andthe benefit of amateurism.

Mr. StaTrERY. I don’t dispute that goint, but I raise the question
about what that means and once the Supreme Court has mﬁmmd
that the institution has a proprietary interest in its football pro-

gram, which this decision indicated, then I question whether this

atonomous body voluntarily composed dees in fact have the right to

in anmay have the right to interfere with that proprietary inter-

:g(ti. t is an interesting question that we can't speculate on
ay.

In a January 13, 1982, memo, Mr. Neinas, you said in a letter to
the CFA board of directors, you discussed the major football-play-
ing universities’ option similar to what you described as ““financing
a welfate system for intercollegiate athletics.” I would observe that
this comment that you made in this January 1982 memo supports I
would argue the point that I am making, is that there are definite-
ly going to be some winners and some losers in this new scheme of
tfxings and the winners are going to be the big schools in the urban

areas that are big football powers and the losers are going to be in .

my judgment the Gramblings of the country, the Kansas States of
the country and others perhaps and I think that the memo that
you sent probably reflected your thinking certainly at that time
that there were going to be winners and losers. -~

Mr. NeiNas. May | respond?

Mr. SLATTERY. Absolutely.

Mr. Neinas. I think the one thing you have to recognize is that
CFA became involved in television because of the decline in the
ratings. I submit that I thought that Justice Stevens addressed that
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point when he indicated that perhaps the weakness of the NCAA
television plan was a failure to recognize viewer preferénce. .

In terms of having the opportunity to put,your best foot forward,
yes, I think the plan has restrained a 'more 1maginative marketing
approach that could help college football. Your next response is
some people are going to get hurt. There is probably no sport on
television more today than major league baseball because each
team has their own television operation plus two magjor networks
carry major 1 e baseball. Yet based on the information that 1
have read, pro ball attendance is up both at the jor and
minor league level and according to the Collegiate Baseball, which
is the so-called sporting news of college , college baseball
attendance is up. .

- If people are concerned about inperson attendance, let’s evaluate
to see if by more in:;ginative programming and marketing if col-
lege football in general will not improve in popularity. "

r. StaTTERY. Mr. Neinas, what is wrong, or maybe you do wf:ﬁree
with the logic of Mr. Toner that the new scheme of tgings il jin
fact place more emphasis on mntxﬁtlng so that you can get on televi- .
sion, so that you can generate the money &u need to fund your -
q‘rogram and to continue to be a winner? you agiee with Mr.

oner’s logic that this will put additional pressure on institutions
.to win and win at all costs? | . ~

Mr. Nunas. I do not agree with that and I think the person who
is probably best versed to respond to that question is Coach Pa- .
terno. Much of the pressure on coaches is self-imposed and under
the current scheme of things, regardlesg-of what happens to televi-
sion, there is still a pressure on a codch to provide a successful '
team, and coathes live under that pressure and as a matter of fact
even in nonrevenue sports coaches put pressure on themselves to
win.

Mr. SLaTTERY. In response to that, I would observe that there are
probably psychiatrists in this country, many of whom may reside
in the Meninger Foundation in my district, that would say that all
pressure is self-imposed. It seems like to me that Mr. Toner’s points
are somewhat legitimate. There is going to be more visibility, that
is what we are talking about with being on television, more people
aware of what js going on.

Mr. Neinas, 1 was wondering also why did the College Football
Association find it necessary to 150 through this whole operation in
just a couple of sentences? Would you agree that they did this to
increasé the profitability of their football program? Would that be
a fair characterization?

.Mr. NEiNnas. Probably a threefold purpose. That weuld be No. 1.
No. 2, as [ indicated before, I think that it would be an opportunity
to explore different marketing approaches; and, No. 3, to serve a
need in terms of trying to'serve your public through the medium of
television. ,

Mr. SLaTTERY. Wouldn't yowsay on a scale of 1 fo 10 that maxi- -
mizing profitahjlity of the football program was probably 9.9 on a
10-point scale and the others were somewhere below 57

Mr. NriNas. Mr. Slattery, 1 don’t know that I would put ’
number on it, but I understand we live in a capitalist society and I
didn’t know that there is something wrong with a profit.
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Mr. Statrery. | think we ought to be honest in talking about
these issues and the fact of the matter is that these schools joined
together, the University of -Georgia and the University of Oklaho-

ma, wisely recognized that under the existing situation they were .

- on the funding end of a welfare system with intercollegiate athlet-
ics and resentedfayin the tab. They thought they could cut them-
selves a better deal. They probably sought your advice and the
advice of ﬁg:er great minds of this country as to how they should
join toget to im‘grove their profitability. I don't know why we
should duck 'that. We are talking about the big and the best today
getting bigger and even better and we-are going to do that with the
new, revenues they are going to generate by this new scheme of
‘things with television. '

There is nothing wrong with that, but let’s talk about it -as it
really is and I think I have fairly characterized how we have
changed things. )

Mr. NEiNAs. We have two college presidents in attendance. They
could speak to this better than L It is my perception, there have
been - critics of college athletics from day one and always will be.

Mr. SLaTTERY. I am not one of those.

Mr. NeiNas. I understand. Second, the fst
Football Assocjatfon basically do not rely upon State aid and stu-
dent fees to underwrite and finance their program so if the money
is not earned, it cannot be spent. In my opinion, a college president
looks at a college athletic p » in the words of*the president of
Kansas State University, as the doorstep to the university. That is
the first way that many people become introduced. to the university
is throtigh the athletic program. Kansas State has been successful
in basketball and.attracted a lot of attention,

I think a college president can stand the criticism that will be
directed toward him if he is, No. 1, convinced that the people play-

- ing the game are bona fide students and, No. 2, that his program is
being-operated in an above-board fashion, If he can do that, he can
take the heat that they are puttimg too much emphasis on an ath-
“letic program. I o

Mr. SuaTTERY. | appreciate your being here today.

Mr. RosinsoN. I would be interested in knowing whether invita-

tions were extended to-anybody in I, II-A or if any of those teams e

were agractive enough. I address that to Mr, Neinas.

‘Mr. NeiNas. The CFA has a criteria for membership. We enter-
tain any applications for smembership and the board of directors
has to assess the criteria. - '

Mr. MARKEY. Let me ask you this, Mr. Robinson, what role do
you think the television networks should play in helping to ensure
that smaller schools, less well-known schools, or schools outside of
major media markets get an opportunity to have their football pro-
grams exposed as well? Do gou think there is an responsibility
they ha;'e as well or should there just be now some Kind of Darwin-
ian test? . . ) -

Mr. Rosinson. The on!(_‘:' contact that I have had with the het-
works was through the NCAA and they were very cooperative with

us. Now, under a new plan I never had any, but they did on .- -

Monday make the selection as to the team that would appear after
having received the mandate or having been advised by t e NCAA
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that would have one or—I, lI—A.s;:iearances and 1, Nor I, 1L
1 dori't have any other knowledge of the networks. I would hope
that would have thought about it: '
rxEy. Have you been approachied by any local television
stations, by any syndicators, by anyene other than the networks?

Mr. RosinsoN. ‘We haven't. -networks are not paying
money—it is a matter of th%yhepmbablj.v would, {:n“ know, get you to
be a part of a pm&m, But they dan’tthave a plan.

Mr. Markey. They don’t have any money? :

Mr. ROBINSON. Th%vedon't have any money either.

Mr. Markzy. Mr. Delany? e

Mr. Drrany. Mr, i , when it became clear that there was
a possibility that this year would be far different than other years,
a collection. of I-AA administrators started meeting in September -
1983. We went to New York and met with the three networks, na-
tional cable companies, and cgndimton. We met with them again “
in Chicago, held conference calls, fave them a possible inventory of
games, told them we were flexible. Basically we tried to put.our
produ(l:t in its best light in the marketplace and it has not been suc-
cessful. . s ¢ R .

D e eags with tha. poibiity of . regulas

ips as a combin . . y of a
season Thursday night package for I-AA. The reactions have not
been overwhelming from the cable companies or the networks and
geregenﬁl the NCAA is restrained from entering into contracts on-

half of its members with regard to regylar
gion, so unless that injunction is modified, it hecomes very difficult,
Mr. Chairman, for us to sellour rights to a television e.

So there have'been attempts to find out what value our Cproduct

. has by itself, It seems to me to be a matter of degree. The CFA, Big
Ten, and PAC Ten provide for passover payments and guarantees
appeztxnrances f}(g its weaker mﬂe;gebers, but when it comes,
members in the community, passover paym and guaran-
teed appearances become socialism. v E \

My question is, When is socialism socialism and when is it the -
marketplace? It seems to me some of the same vehicles that were
used within the NCAA to ide exposure opportunity
are also used in the present . 1 guess socialism is within the
NCAA, but not within the CFA.

Mr. NeiNas. Under our plan, those institutions which voluntarily

- assign their rights are paid a participation fee in lieu of the fact
that they have assigned their rights..That is of the plan.

Mr. Markzy. Any other comments on that

%r. Pf'gtemo'? MrM; °"n§?nax —and Congressman

r. PATERNO. origi comment on it-
Slattery is not here—is that 1 take exception to the fact that we
are in this omly for profit. As a jnember. of the CFA Televising
Committee, 1 felt that we had an obligation to secure money an
exposure for each member in the best way we could and we negoti-
ated that way. . T '

In response to Mr. Delany’s questiori, what is socialism, hé may
be absolutely right. We may have a.socialistic system within the
CFA that we opposed outside of the CFA, but who do we have an
obligation to first? We have an obligation to Kansas State, we have
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an obligation to Virginia, we have an obligation to those people
?m:h:l’fm are in the same arena that we are in and thé lewl of
I am not indicating that our football is better or what, but we
have joined toiether because_ we have similar problems and we
started out with academic and recruiting problems and television
became a way for us to try—as far as I was concerned, I go back to
“what I said originally—to use television and the exposure that
would come from television to try to offset the inequities of a
school such as Penn State as opposed to a school such as
. State. We are both rural sthools,
I got a kick out of the Congressman—Lawrence, KS, is'the big-
gest rural college. - -
Mr. Marxzy. Would you dispute the contention that the decision
means big money for big winners and that there is an ever bigger
' pressure now placed on schools to win, and that—you know, Vince
Bemba 'usejtosaywinningmaxnotbeeve ing, but I think
now we say it may wnot be the only thing, but it sure will be
profitable if you can win, and that that puts tremendous pressure
not on you necessarily—let’s not use it as an example—not your
‘ . conversations with the presjdent of Penn State.
e Your institution is held o‘éﬂ as a model and Notre Dame and
other schools, but we have other schools out there that have these
renegade piratical attitudes about putting in athletes to bring in
the big bucks for their school, and doesn’t this onjy exacerbate that
pressure and put tremendous likelihood into the whole process
that, ljxn fagwté that is going to become & much worse problem than it
is right po *
. Mr. Pategno. 1 am kind of getting a kick out of the discussions
" that have gone on her€. John Toner is an old buddy of mine from
coaching days. He made one argument that the CFA and
the Big 10 package is peanuts com fo what the NCAA pack-
age would have bean, but the fact that the NCAA package was big
money didn’t necessarily mean that that was bad. .
The money thing has gotten us so fouled up. The big schools are
»going to make less money, Penn State and Notre Dame. You heard
‘> the statement of BC. You can’t e both sides so that the fight
for that buck is not going to maybe be as intense.

I have no idea what is going to happen'dut there. I know what is
happening in basketball. Baaiétball went hog wild because of the
fact that there was supposed to be a lot of money out there and
overexposure. Now the money is coming down but the game bene-

>+ fits by the overexposure. If I were a coach and somebody starting
but again and I had an opportunity to go to someplace where there
" . was no e&’pﬁﬁre. I would rea%ydhave pressure. o
. 1 again-take exception to Eddy sz?mg he could be on bt the
are not offering him any money. You can’t have both. When
! . started  at Penn State, being in the State College area, Yithout a
- "public television station or AP station, I made up my mind there
-7 was some way we were cfoing to'get Penn State in the media main-
*stream. We paid g syndicator'to’ develop a delayed television net-
, ~  work and I gold that as an advertising dollar. We had an $8 million
bugget for ihtercollegeate athletigs and if you were running a cor-
poration you would spend that to advertise your product. We paid
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that to a syndicator to get us put on television where high school
kids in New Jersey and New York could see it.

All I guess I am saying is that this country was built with g\anys
that could figure out how to handle a challenge. Hopefully we have
Keople out there who are going to make this better. I do think we

ave to stop everybody blaming everybogy else and get people ‘to
say I screwed it up, I am sorry, how about you, and get together

-and try to solve the problems.

-Jim doesn't like the fact that we didn't make any arcangements
for the division 1(a). We are trying to survive in 1984, We are
trying to survive for our members without wo ing about some-
body else right now because of the fact that we didn't get a coali-
tion. ment. If there is anybody to point a finger at, it is ABC .
and CBS, because they had a chance to be magnanimous that they
believed in college football, and hopefully in 19856 we are going to
have more cards. . _

Mr. Marxkgy. What did they do wrong? .

Mr. Paterno. They squeezed every buck they could out of it,
which is certainly their prerogative. I have no problem with that.
If I was in their shoes I may have done the same thing, but I go
back to the way we handled the Germans after World War IL

1 think they showed farsightedness in trying to help us get
through 1984 into a more meaningful situation without creating
the problems we have because we have a problem with some of our
membership. Penn State is not going to make more money out of
this, and I don't think there is going to be more pressure on schools
to get on television. Exposure is up, but not the money. Exposure is
more inthportant. ‘ . : _

Mr. MaRkEy. If they are smaller schools, if they are not able to-
gain the access or to have the, collective clout of the organization to
get them on TV once in a while or tp get them a few bucks because
they are ert of a package, that is.all right because that is the wa
the world is and if they can’t hack it—you say that is the way life
is, and you can't have people helping people along, because they
look simidar to the general public.

Mr. PaternNo. There are dollars for athletics. At Penn. State we
have 29 wzports. Twenty-eight of them cost of mone?'. It all has to be
generated by football. If we don’t get x number o dollars we have
to start thinking about eliminating some of our sports. Our athletic
director is hired to handlg the Benn State athletic program, not to
handle Grambling’s. If we deprive 10 girls from playing on a field
hockey team at-Penn State because we want Grambling to be able
to get $50,000 in football, that is a moral problem for me.

here do you start? | don’t know. I haven’t got the answer, but I
know we have to judge every decision we make based on No. 1, we
have 500 athletes performing at Penn State.

Mr. MARKEY. Let me interrupt you. I have a roll call I will have
to make so we will have to recess, but before, I would like Z-min-
utes from Mr. Robinson and 2 minutes from Mr. Young.

Mr. RosinsoN. | wanted to direct this to Joe. 1 realize that no
particular school is obligated to look out for Grambling and let -
your program go beyond the limit, but I do feel that under—this is
why fspoke about the NCAA, because under this formula and
when they were controlling the television, we had this and I think

X _
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that Joe will sﬁree with me that withothhe TV, I don’t even
think that the NCAA has a tool for enforcement. So the thing that
I am saying, we had it and it has been taken away from us,

Now, where we go from here, I feel that I am going to do what
you did, I 'am going to do something, but the fact that we had it
and it has been taken away and the people that are mostly respon-
sible are not concerned, this is the thing. What we have to do now,
and this is why we spoke d that under the NCAA how. we
have prospered and that we had playoffs, we received money, and
now we are out there. without anything. \

Mr. Magrksy. Mr. Younﬁ : o )

Mr. Youna. I hesitate, Mr. Chairman, to get back into this issue
because I said at the outset my real concern is not the financial
aspects of all this but what I think are really more important
issues in the long run." : S , :

I do want to say something about the finances, because I think
you have heard some things which are confusing to all of us. They
are certainly confusing to me. It is true that there are going to be
more games on television than there have ever been before. There
- were 70 games on live television last year plus whatever as on the
supplementary pa . That number is probably going to double
or trgrle this year but they are not going to be on national or re-
gional television, they are going to be in fragmented television
packaiges which in terms of ility is not going to have much .
meaning. ' . .

There are universities that have never been on television before
but in their home areas and therefore competing with home at-
tendance at their games. So while you have the total amount of
money that is going to be divided up among the several universities
involved coming from all live television, whether it is national net.
works, syndication, cable or individual television mangeme%
with a particular station in.a particular area, that is going to
cut from around $756 million to around $45 million—1I that
Mr. Toner’s figures were a little low—to around $45 mﬁ.i‘:ne, and
the number of games are going to be at least double the number of
live television games that are going to be available are going to be
doubled and tripled. ¢ . .

I suspect that is the natural consequence of the decision that this
was an erganization operating in violation of tRe Antitrust Act in
breaking it up, but the consequences of that going to be very,
very hard for the small institutions. Yes, the Ivies now have a
package but it is a package on PBS, not a national network pro-
E'ram that is going to bring the kind of benefits that have been

rought to them in the past. ‘

We have a rollcall on and I don’t want tb hold this panel longer
than necessary. We thank you for your participation. We will
submit to you written questions on the subject and would ask for
your prompt and concise answers to them so we can flesh out the
reonr§ here. We are tryinglto develop the record so we can make
an informed judgment on this subject. ‘

We will take a brief recess and then we will bring back the net-
work witnesses for their testimony.  We will now be in a brief
recess. .

[Brief recess.]
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Mr. MARkEY. We will convene with the third and final panel of
witnesses. Mr. Arthur Watson, Mr. Robert Wussler; Mr. Neal
Pilson, and Mr. Robert J. Wormington. If you could come forward.
I will ask you to please rise. ° : ' ‘

glitneeses were sworn.} . L ,

r. MARKEY. Could yoa begin by identifying, from my left, your-
gelves for the record?

Mr. WorMINGTON..I am Bob Wormington, vice resident and gen-
eral manager of KSHB-TV, a Scripps-Howard television station in
Kansas City, MO. . .

Mr. WATSON. Arthur Watson, president, NBC Sports.

Mr. Puson. Neal Pilson, I am executive vice president of CBS
Broadcast Group. In the abeence of a president of the sports divi-
gion, 1 am still functioning in that capacity.

Mr. WussLer. Robert Wussler, executive vice president, Turner
Broadcasting Systems. oo e L
. Mr. MarkEY. We will begin with your testimony, Mr. Pilson. 1

would ask if it is possible to summarize your testimony and keep
" the opening statements down to 5 minutes. .

TESTIMONY OF NEAL H. PILSON, EXECUTIV E VICE PRESIDENT,
CBS BROADCAST GROUP; ARTHUR WATSON, PRESIDENT, NBC
SPORTS; ROBERT J. WUSSLER, EXECUTIVE VICE PRESIDENT,
TURNER BROADCASTING SYSTEM, INC,; AND ROBERT J. WORM-
INGTON, VICE PRESIDENT, KSHB TELEVISION, KANSAS CITY,
MO. '

observations and comments based on the testimony that has been
given before this subcommittee during the day. I hope I can be
léeggful in explaining the network perspective or at least explaining
's perspéctive with respect to college football. It is a viewpoint
that hasn’t been expressed before this subcommittee up to this
int. ~

As we attempted to measure the impact of the Supreme Court
decision we set up a model for the 1984 season. It wasn’t formal,
just a conception of what we thought might occur. We are faced
with totally new experience, somet%ﬂng that has no precedent in
college football. College basketball is perhaps the closest analogy. It
was an analogy argued by the attorneys for CFA and accew by
the district court and the Supreme Court that the college basket-
ball analogy has some relevance to college football today.

We saw what has happened in college football: that syndicator,
cable broadcasters, local television, regional distributors all have
been active in seeking to secure broadcast rights. We also looked
back and I think the committee should understand that we had an

.unhappy experience with NCAA football over the past 2 years.

Frankly, we migjudged the marketplace. When the deal was negoti-
ated between ABC, CBS, ahd the NCAA, we estimated that we
would do better in terms of ratings than we actually did. That was
alluded to by Mr. Neinas earlier and all three carriers, ABC, CBS
and WTVS have acknowledged publicly that they have lost money
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on college football over the past 2 years. In fact, we were support-
ing college football over the past 2 years. : :

e tried to envision what role should the networks play in this
new marketplace that no one had had substantive experience with.
The role we felt for CBS—and as a result of the negotiations play-
ing out, ABC accepted this role as well—was that for us to contin.
ue, the regional form of distribution didn't make a lot of sense in
this new marketplace. Under the NCAA plan both ABC and CBS

- had done close to 40 games each year and many were regionalized

and we saw”a whole new class of television carriers, the regional
distributors.” :

The role we envisioned was to attempt to provide for our con-
stituencies, which are the yiewers, our affiliates and our advertis-
ers, we-felt we had to provide them with djstinctive games. Other-
wise we were simply going to duplicate what Was already going to

be available in their markets, namely regional gar g -

We felt that the role of the syndicators would be to do what they
are doing, and our schedule in our prepared testimony indicates
thatvthere are numerous syndicators putting into place numerous
deals with conferences, some of which we didn’t reflect in the state-
ment because we weren't aware of them.

CBS is prepared to compete in that new marketplace, however
the markeplace is structured. We agfeared at the invitation of the
NCAA and suggested that with really only one proviso, we were

relpared to purchase ball games just as we did in college basket-
ge.l . We asked, given the peculiarity of college football playing en
Saturday, that the NCAA provide one window for the networks.
Regional conference games could make it difficult for us to do that
in a totally unstructured marketplace.:

In fact, the NCAA adopted some of our suggestions but that was
voted dawn by the colleges. We then were faced with a marketplace
that was determined, structured and formed by the colleges them-
selves. The networks didn’t create this situation. y are not re-
sponsible for it, they didn’t initiate the lawsuit, didn’t appear in-
the lawsuit, and had no influence on what eventually occurred in

- terms of the decision by the Supreme Court.

- What we were gresented with after the turndown by the NCAA
were two groups bringing us plans. The first group was the CFA.
Their plan called for 33 to 50 games, 14 to 20 exposures and they

' were going to-be in the late time period only. They did not want to

go in the early time period and of course they didn’t include Big
Ten or PAC Ten schools. .

We told CFA we couldn’t subscribe to that view. We felt that
would take us back to the kind of regionalization, the kind of mul-
tiple game syndrome that we had experienced under the NCAA

lan and which we found to be unhappy for us. We said we would
ge interested in much more limited number of games consistent
with our overall plan of basically providing major national attrac-
tions and not getting involved in onalization. ‘

We weren’t able to make a deal with the CRA. We ended up
making a deal with the Big Ten, PAC Ten, because their plan was
more consistent with our goals. Their plan referred to a fewer
number of games and a more limited number of exposures. We are
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in a 1 year experimental period. That has been emphasized by
some of the prior speakers, but I think it needs restatement.

We are not even in true experimental season because of the 6-
.week time period within which all of the syndicators and all the
networks and all the colleges need to act before the beginning of

the season. For example, my associate from NBC has said publicl
that they had no time to get into college football this season. Ad)I
" vertisers have said that some of their money is already committed.
"So what we have here is a very limited opportunity to televise and
_exploit college football during 1984 and I think it is unfortunate
that this year is going to be cited as the measuring rod when it is
an awkward year, it is an unusual year and I frankly think more
time is needed to assess the impact of the free marketplace. |

The laws of supply and demand are operating right now in this
_ business and there has been a tremendous increase in supply, a rel-
atively constant demand, and the price per game to no one’s sur-
prise has gone down. But while there will be some dislocations and
inevitably some schools will benefit and some won'’t, the opportuni-
ties are there for those schools that seek to exploit them—and.
Coach Paterno said that in the old days he paid to get on televi-
sion—and there is room for aggressive marketing here on the part
of colleges. - )

There are hundreds of stations out there. There are numerous
program services that have been developed in the last 5 years that
didn’t ‘exist 5 years ago. We think the benefits of the current free
unstructured marketplace will eventually outweigh the disadvan-
tages and that when the 1984 college football season is complete, I
" think we will find more and more games on television than ever
before, more schools being exposed, more schools generating reve-

- nue.

~ We see a healthy, competitive marketplace going for college foot-
ball which will give the viewers more choices and more alterna-
tives. We are not unmindful that some colleges will generate less
revenue but some will earn more and all will have the opportuni-
ties to be exposed on the new media as well as of course on’net-
work televison. ~

Thank you. A

[The prepared statement of Mr. Pilson follows:]
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, Statement by NEAL H. PILSON, .
Executive Vice-President, :
CBS Broadcast Group

July 31, 1984 -

1 appreciate this opportunity to meet with you todsy
to discuss intercollegiate football and the broadcast of .
that. sport.during the 1984 season and beyogd’. .

T .
e '

As you kmv. the Supreme Court decision of June 27
invalidated the NCAA 'l‘alevisioa Pan and t.ha oonmcts
with AEC, CBS and WIBS. This ended the NCAA's 32 yoar
reign as the exclusive grantor of telgviston broadcast
rights to college football games. During that period, the
nusbetr of television appedrances of NCAA mewmber sc’l':ools
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was strictly controlled by the NCAA, The decision marks the
beginning of an era where individual schools and conferences

are free to offer the television broadcast rights to their

games to a variety of communications wedia - over-the-air

" networks, over-the-air stations, tegional networks, cable

' networks, even paﬂger-view. The spectnum of cxistihg'

coomunications ncdié is available to amy college or university
willing to sell the telecast rights which it controls.

cBs! obligat.ion as a br;micaster’ iS to provide the highest
possible qmlity' program service to the greatest mmber of
Averican viewers. In furtherance of that vesponsibility, s
identified its role in this new warketplace and stated its -
interest in btjc.:adcastim a limited mt of nationally
attractive football games. O rétim;eluas that we needed to
differentiate our games from those of the numerous syndicators,
local stations and other packagers who would be entering the
field, We envision’ed a marketplace (as did th; Suprene Court
in the m case) siuilar to that which prevails for college
basketban games, where individual schools and conferences sell
the broadcast vights to theit: games to any of a vgiet.y of

telecast .entities. We are active
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participants in the college basketball marketplace and - -
remaip willing to compete against any broadcaster or B
c&blecast.er in that environlent_.
Events since the Supreme Court's'déci.%ion have, in
large part, borne out the.accuracy of our expactation of -
the market for tolevis-ion rights. 1 hm attached t.o this
statesent a list of the packagers whicb ham antered into
| agreements to bmadcast ‘or cablecast college football
gamys -in the uyconim scason. This data would ceminly
indicate a robust demand for these games and we are
-confident that in 1984 nnre conege football games will be
wailable, and wore viewers will utch college football,
than ever before in the history of ttp ﬁt
Our broadcast schedule for the 1984 season win be
built around the Big 10 and Pac 10 conferences. How this
came about is a matter which might interest this committes,

After the Supreme Court decision, we were tnvited‘u;“
attend hearings held by the NCAA in Qhicago on June 30;
1984 and offered our comments with respect to a television
plan for' Division 1 colleges%.and universities which the s
NCAA might design which would, sllow for free market . ,
competition and pass mstet: undet the Supreme Court |

—
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decision. Following the hearing, the NCAA pmposed‘ a plan
which contained three "windows" or time periods during

" which football games would be broadcast. Onpe of these
time periods wopld have been set aside for competitive
network broadcasts, another for ’symu-:a_tors and the t.hird a
(during the e-ming} for cable m‘:d syndicators. During

| the network window, full competition was contesmplated
{.e., buyers and selle:s.iould freely negotiate the tems
“and conditions, including price, applicable to the sale of
the television broadcast rights. Bxclusivity |:vou_1d be
granted only with respect to the game purchased. The
network bro#dcastefs would .then compete. for sponsorship

. commitments and viewers. That plad uas voted down by the "
NCAA Division I membership. |

After the failure of this NCAA propesal, t.he
remaining forces in the Division I college football
-.marketplace were, and continue to be, two grogxp's‘: the
College Football Ms&cia‘tion, or 'CFA, and the Big 10/Pac °
10 conferences. We negotiated with both parties in an
attempt to satisfy our limited programming needs. Of the
two, only the Big 10 and Pac 10 were willing to deal on
the limited basxs we sought. The package offered by the
CFA was far larger than we were able to accommodate,
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calling for 33 to 50 game telocasts in 14 to 20 axposures
and only in the late afternoon tise poriod. “The CFA

- vejected our offer to acquire broadcast riéhﬁs‘ toa
lisited mmber of gswes. In order to protect our
interests and to resain consistent with our market
strategy outlined sbove, we entered into An agrossent with
msigxommlomuqusmmhtmm a
g expomres. comprised of 14 games. dmu the t;r.o-iw

| season, both in the early and llta tise periods. As
originally agreed with the Big 10 nnd\!‘hc 10, CBS would |

only have had s "€irst él’ciu" position ﬁit.h Tespict to t.he

Big 10 and Pac 10 achadules. mt an-exclusite paaition.
- The Big 10 and Pac 10 midpated scllim tights to oth:r

gms in thetr schedules to other petwork bMusr.ers and

CBSstulhnpedmacaneriehummsbemm .
mesbers not chosen by any other network. Since both CBS
and the Big 10 and Pac 10 wers disappointed ip their
.efforts to scquire, or sell, respectively, these"

| additional rights, we have expanded our schedule of‘
.exposutres to 12 and our relationship with the Big 10 and
Pac 10 is now ontan exclusive basis. Lo

For the benefit of this subcompittce, I have attached

a copy of our anticipated broadcast schedule for the 1984
'co}i'ege football season.

-
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This marketplace has given rise to a new controvcts)’,
that of the "cross-over" gsuq‘e, (a game involving a CFA
mesber and a Big 10 or Pac 10 member). We originally had

Cross-over games on our broedcast schedule wheve,

» Tk bgoadcas.cer. if any, will have the rigits
"'_:. Historically, the negotiation rights to
ts‘vba\re been con,t.rolléd_ﬁy the home team and
‘our schedule was prepared with that experience in nix;d._
We trust that the academic institutions involved will
reach an agrecment along these lines in the pesr future.
' S 4

In closing, it is clgajt to us that the resu‘lt of the
Suprene’ Court's decision will be a move freely competitive
market which will better serve the American ‘tel‘qvision

viewer. That viewer will be ;ffgi'ed 8 greater and more

diverse sample of college football games than he has ever

been offered before.

.
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AGREBMENTS

. © BROADCAST |
L] ’ . - - B V * .‘ j
we . - e |
Neu"mrnyuficator ‘ ~ Licensar o A“,’(“n‘?es
ARC * College Football Association 120
]
Gs. -, - Big 10/Pacific 10 Conferences 15°
. ‘¥8,. w ) lj
L ... Boston College vs. Miami (F1a.) 1
TEW " Gollege Football Assoctation . 15
- -Jefferson Productions Atlantic Coast Confeteﬁce 12
Katz Comunications Big Eigh Eight Conference 118
' te '
- (Boston Concge/ﬂttshngblsynmse 15
. , Hiaml) . ‘
) TCS/Metro Sports Big 10 Conference | 12415
Notve Dame Y :
' Pactfic 10 Confevence - . 12-15 -
Penn Stage. . . 3
- Raycom, _ | Soutimest Conference ™ ’ 8
- SportsTine . Missouri \fane)f Conference " " 8-12
‘_’ . © Mid-Ametican Conference = - 8-12
= WTBS : ‘ Southeastern Conference | 12-14
'Public Broadcasting  Ivy Lesgue "8
‘ - 1983 . o o
- - ..Netvwork/Syndicator Licensor - = SR leues :
“ : ' ! L , .
’ ABC v ; National Collegiate Athletic Association 35 -
CBS National Collegiate Athletic Msociation 35
. WTBS' National Collegiate Athletic Association 19

*As of July 30, 1984
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STATEMENT OF ARTHUR WATSON
Mr. Watson. Thank you, Mr. Chairman.- . :
I appreciate this opportunity to discuss the future of televising
college football, particularly in light of the recent dévelopments
arising from the Supreme Court's NCAA football antitrust deci-
sion. NBC recognizes the status of college football as a special’
American institution. NBC Sports has long held and continues to
have an interest in broadcasting this special institution to our
> viewers. Indeed, were it not for the timing of the Supreme Court's
- decision, I might well be here as a rights purchaser, rather than as
_ a potential bidder for college football in'the near future. :

BC Sports has not been an active bidder for 1984 college foot-
ball rights. Because of our prior commitments to mgjor league base-
ball, including the 1984 World Serigs, and substantial investments,
in prime time programming for the fall season, NBC Sports has
been forced.to stand to the side while the shape of college football
television in 1984 takes form. It is from this unique vantage point
that we appear today. And it is from this unique vantage point
that we invite those who are seeking to crystal Lall the future to
step back*and not jump to premature conclusions based on this
year's experience, ‘ o ] L

One thing is certain, 1984 is a year of uncertainty. For universi-.

ties, broadcasters, networks, advertisers, and the public, the Su-
preme Court's decision could not have .come at a worse time.
Comin% so close, in television terms, to the beginning of the college
football season, it has spawned hasty arrangements, the result of
-which will be unclear for months to come. In those months, all of
the interested parties should'be examining the Supreme Court’s de-
cision and the emerging realities of its effects so that they can
chart the course of college football’s television future. |

It is our belief that a voluntary umbrella organization or system
would serve to assist individual schools, universities, and confer-
ences with the coordination of scheduling, televigion rights negotia-
tions, and review of network, regional and loca] television plans.
We believe that the schools may conclude that such a cdoncept is
worthy of serious exploration. '

Finally, let me say again thd college football is a very special
American institution. For NBC Sports, our participation here °
today and in the marketplace tomorrow is dedicated to making
that special institution’'s future as bright as its past.

I thank you.

Mr. MARKEY. Mr. Wussler?

STATEMENT OF ROBERT J. WUSSLER - -

Mr, WussieR. Thank you, Mr. Chairman.

I appreciate ¥he opportunity to provide you with our views on
the impact of the recent Supreme Court decision in NCAA v. the
Board of Regenis of the Uniuemi?h of Oklahoma. By freeing the dol-
lege football marketplace from the artificial restraint imposed by
the NCAA, new opportunities for ming flexibility: should
have been created. In eliminating the NCAA'’s stranglehold on the
telecasting of college football, the Supreme Court held that "‘by
curtailing output and blunting the ability of member institutions to

-
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respond to consumeér preference, the NCAA has restricted rather
than enhanced the place of intercollegiate athletics in the Nation’s
life.” Thus, what the Court found objectionable was that the NCAA
football TV plan created artificiall Jhigheu' prices and lower output
of product than would have exxsted" in a free marketplédce.
nfortunately, Mr. Chairman, I must report that, desEite the

Court’s decision, there is far less freedom in the new mar fetglaue
than we had expected. While the NCAA decision eliminated the
 competitive bottleneck that the NCAA administered, it merely cre-

a !:d vacuum into which the College F 1 Association has
stepped. .

Instead of exercising a leadership role in leading college football
into & new competitive era, the CFA has instead sought to recreate
the worst aspects of the NCAA'’s restrictions on its members. It has -
thereby pushed against the outermost limits of the Supreme:
Court’s and district court's decisions defining permissible behavior.
We believe that in some aspects it has gone too far. = .

Soon after the Court’s decision, we entered into serious negotia-
tions with the CFA. We were nttemptin&to secure the rights for
the CFA’s exclusive nighttime package. Our negotiations, howgver,
broke down because the CFA insisted on imposing restriction§ on

. - the nighttime package which we found unacceptable and whicly we

3eli_e\_red to be inconsistent with the letter and spirit of the Court's
ecision. ‘ '
The most onerous restriction and the one with, the tont
impact on the workings of the free marketplace, is the CFA's limi-
tation on the number of times any one team can a on nation-
al or regional televisioné;l?xis is precisely the same kind of restric-
tion the Court found objectionable in the NCAA case. For the pack-
age that TBS was negotiating, the limit was one national appear-

an}lgg per team, &er season. :
e impact 6f this restriction can be illustrated by our schedul-
ing preference for the first two telecasts of the season. We had re-
quested that the CFA permit us to kickoff the package with the
g:me between Florida and defending national champion Miami on
ptember 1. In our jueiglment, the best available game the next
week would have been Florida versus LSU, and we therefere re-
uested it. These games would have been very popular with our au-
3ience and were critical to our interest in the package. The CFA
would not permit this alignment simply bscause we would have
aired Florida twice. - ~ "

The focus on two Florida games was not borne of an arbitrary
desire to air Florida football. It was a careful, deliberative decision
based upon our view of the best available games for telecastin
that weekend. We were responding to the -marketplace. The CF
was not willing, however, to allow these market forces to shape the
football schedule. :

Perhaps as serious, the CFA ’naypeam to have forbidden its mem- .
bers tp authorize the sale of TV rights to crossmr_cg;ames, those °
games in which a CFA member is playing a nop-CFA member,
even though the members may otherwise want to sell the rights.
This prohibition on the airinﬁ of crossover games appears to us to -
constitute a group Mggott which, in our opinion, violates the Na-
tion's antitrust laws. Some of these games are among the most in-
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“ teresting to our viewers, and we are very interested in televising

them.
« Our negotiations with the CFA poignantly illustrate the anticom-
petitive effects of the CFA’s ban on crossover telecasts. When the
CFA refused to agree to our potential airing of the Florida-LSU
game on September 8, we proposed as an alternative that we air
the Notre Dame-Purdue game on the same date. This is a crossover -
game since Notre Dame is 8 CFA member and Purdue, a member
of the Big Ten Conference, is not a CFA member. This proposal
was rejected by the CFA, and we were informed that the CFA was
opposed to the telecasting of crossover games during the restricted
"nighttime package. Once again, the CFA's restrictive rules prevent-
ed the marketplace choice.

The CFA also insisted on imposing certain other appearance re-

‘ quirements on its nighttime package. As you may know, the CFA is

composed of schools in five athletic confererces and two groups of
independent schools, one group of Northern and one group of
Southern schools. As a part of the nighttime package the CFA fur-
ther required that each of these seven constituent groups receive at

—}east-two -school -appearances -in - the nighttime telecasts.- Thus, on

any given Saturday night, WIBS might have been required to tele-
vise a less desirable game just to satisfy this obligation. :
' Although the CFA television plan provides for an early afterncon
“window’’ wherein any CFA member school or conference can con-
tract for the telecast of its games, the CFA has im restrictions
on the telecast of these games that make them less desirable for

" telecast than they might be otherwise.

For example, the CFA requires that a central time zone team
kxckoff no later than 11:20 in the morning if it wants to televise its

- game in the early afternoon window. Beginning the telecast of a

col football game at 11 in the morning is not desirable from the
standpolgt of the broadcaster who seeks to televise them or, we
submit, t8 the college which must break Iong-standmg traditions

The CFA\ has further impaired the attractxvenes& of these early
afterhoon es by allowing the broadcasters who have obtained
the rights fo the late afternoon and nighttime gckages the first
and second/choice in the telecasting of these gamed. It is only those
teams whg are not selected to be televwed in the late afternoon
and nighftime games who may seek to sell their games by moving
to the early afternoon slot.

The CFA, then, by all appearances, is attempting to control the

" market just as the NCAA did. These restrictions have all the ear-

marks arid much the same impact that the NCAA's restrictions
had. This is unfortunate. If the CFA’s attempt to reestablish this
control is successful, the worthy efforts by individual schools and
conferences to recapture their own TV rights and to manage their
own games will be nullified. We do not think this was the result

« the Supreme Coiirt intended.

-

Thank you very much.
Mr. Magrgey. Thank you, Mr. Wussler.
Mr. Wormington?

. <
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STATEMENT OF ROBERT J. WORMINGTON

Mr. WorMmINGTON. Thank you, Mr. Chairman. | ,
" 1 would like to clarify that I am here as a member of the board
of directors and former chairman of the board of the Association of
{x&t:lle;:‘;;endent Television Stations, and 1 am here representing the
- Accompanying me is Forrest Hainline III, our antitrust counsel. -
He represented the INTV before the recent Supreme Court hearing. -

ing. . .

I would like to clarify some questions raised about the essence of
broadcasts, because there ‘is a feeling that broadcasting consists of
three major networks. People don't watch networks. They tend to
watch stations, who may be affiliated with networks, but all broad-

-casting in the United States comes over a local station, and yet, a
lot of those stations are not affiliated with any network.

The INTV is a trade association re nting over 130 indepénd- .
ent television stations located everywhere from the Nation’s Iariest
cag‘ital down to Albany, GA, which is the 150th television market.

, o give you an idea of the size and growth the independent tele-
vision industry, the number of independents has dqubled since 1979,
"and we are adding new stations at a rate of nearly 30 a year.

Many of these stations are sprin%ing up and they are serving the

Nation’s smaller cities, where before there only used to be the
A three networks available, and 'now we are bringing additional serv-
Ice to.each of those. ) g -

It ‘is localism and regionalism which is part of the spirit of our
country. While you can understand why we are testifying today,
the single most distinguishing feature of an independen} television
station is that we must purchase or produce every single minute of
our programming ever{ day. ,

e don't have the luxury of ﬂipping a switch and bringing in
Mr. Watson's station or Mr. Pilson’s service. We have to produce it
all ourselves, buying it or putting it on the air, and as such, the
. availability of programming is the No. 1 priority for independent
television stations, whether that station is a WPIX in New York, or
a station in Kansas City or a station in Albany, GA.
~ Mr. Chairman, you said that in your opening remarks, that cépen
competition should be the rule. The NCAA contracts were held by
our entire court system to be illegal, and you just h Mr.
Wussler raise some serious reservations about the legalify of the
new CFA contracts and the other-proposals for college football.
Others who appeared earlier today, including Mr. Toner at the
NCIA, raised exactly the same reservations and I am here because
we have similar and serious questions about the same issue. Are
we simply substituting illegal restrictions by one association with
similar restrictions by another association? . ‘
~ Let explain why we are concerned. Based upon the information
available to us, we think that the very colleges which violated the
" antitrust ' laws as members of the NCAA are now continuing to
engage in anticompetitive practices by simply changing the name?
of their marketing arrangement. '
Whereas at least the NCAA had justification in its historical role
in the preservation and encouragement of intercollegiate amateur
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‘athletics, ngw associations; like CFA, have no reason for existence
except to increase profits by artificially restricting the number of
games that can be telecast.

The Supreme Court held colleges ought to be coméaeting with
each other for the loyalty of the television viewer and individual
schools should be free to televise its own games without restraint,

. and instead, the principal colleges apparently have decided to-keep

the competition on the gridiron, and all but eliminate competition
in the marketplace. * , ‘ ,
We have tried unsuccessfully to obtain copies of the dctual con-

. tracts involved, so some of our statements may n totally accu-

ra;?,gutlamsurelcanbecurmctedbyour ers along the
table here. N ‘ _
Here is what we think are the facts. Is that the QFA signed a
contract with ABC; which gives that network exclusiva rights to all
CFA games on Saturdays from 8:30 p.m. to 7 p.m., eastern time.
Even though the ABC network w:d
game during this time period, the remaining 61 CFA members will
not_(;bg allowed to sell their games to other stations during this time
rioq. ) .
peln short, ABC is demanding not only the exclusive_ rights to -

whatever game it chooses to televise, but also the exclusive rightto _ .

deny coverage by others to all CFA football games during this time

- period. That is tantamount to saying that football is football. If

they were to make the same proposal, for instance, in prime time,
they would say that if they were televising a movie, I cannot tele.

vise a movie, because it would conflict with it, or if they were tele-
vising a sitcom, no one else could televise a sitcom.
Football games have different audiences, different a in dif-

ferent places in the country, and we think they should be it~
ted to be head to head. The fact is that the CFA and the con-
tract has several features which make it difficult for the local sta-
tions to carry CFA games early Saturday morning before the ABC |

’window took effect.

Mr. Wussler addressed some of those. One he didn’t mention was
that ABC will not have to select its game until 12 days before a
given Saturday. For a local station that means we wouldn’t know
what game will be available to us-until less than 2-weeks notice.
This is too short a time period to ad;a%pately promote the game, but
it makes the sale of advertising difficult, because we don’t know

what product we will be selling; and it,creates many technical

~problems of a pickup, because we may have to do an alternate

game hundreds of miles away. We would have the problem of -
moving the window earlier ang' earlier as we go over to other time -
zones. In' the central time zone, it is 11:20; Rocky Mountain time
zone, it is 10:20. X , ] S - -
The attendance problems at colleges, if you had to go on less

- than 2-weeks’ notice, try to work an arrangement with another

school, get it to move its football game that much earlier and

- notify tens of thousands of people, wonder what would hanen to

their attendance? You would never get an alternate game. It is too
eariy, sggi it forecloses any possibility of head-to-head competition
with ABC. - .
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The fact is that the CFA has also signed a contract. with ESPN,
the ABC-owned cable network, which provides for exclusive cover-
age from the end of the.network’s window at.7 p.m., to”10 p.m.
eastern time. * ' : ) ]

* Individual stations would be prohibited from carrying any other
CFA games during this time. Let me make several observations
:_\b.out why independents are really concerned about. this state of af-

airs. - : . ‘

Mr. Marxey. Very quickly, please.

» Mr. WorMINGTON. What we are talking about is a situation that -
falls far short of what the Supreme Court had in mind when it
ruled on the NCAA case. An independent station is a local station,
and it has to serve a local market and what works in one local
market will not work in another.

Joe Paterno mentioned that he would like to see Kansas State or
Virginia on football. It ought to be televised. Kansas City is a good
example. We might be able to work out a schedule to carry PAC
Ten football games. . L

The people in our area want to see Missouri, KS, or Kansas
State. We want the ability to put-a football game on the air that
?eople in our area can see. The networks would outbid us, that is

i

ne, but to prevent independent stations from' running any CFA -

game during a network’s telecast of a national game is not fair.
1 would be glad to take any questions that you have. r
[The prepared statement of Mr, Wormington follows:]
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STAFEMENT OF
ROBERT J. WORMINGTON

- VICE PRESIDENT AND GENERAL MANAGER

) KANSAS CITY, MISSOURI "
., | O B o
A MEGBER OF THE BOARD OF DIRECTORS . .
mmn.mmmmqummﬂex.mm - ‘ |
‘is Robert J. Wormington and I am Vice Prasidant and General Manager
| of KSHB-TV, an indepenfient station in Kansas City vhich is omed by |, .

the Scri‘ppl-md‘m. I am appearing before you',todny in my
role as a mewmber of the Board of Directors and formexr Chairman of .
INTV, the Asscoiation of xndcpudq'nt Television Stations. '

v

.
?

NV {s & trade assoctition repressating m"Q 130 indepenpdest stations -
- ” &
lmt.d everywhare from the ution'l largest markat, New !ork city,

- .to Albany, Georgia, the 150th television markast.. To qiﬂ you an o
idea of the growth and vitslity of the indepéndent side of the tel- ,;:_’
evision industry, the nuaber of independents hay-doubled since 1979, :
and we are adding new stations at a :-Itl. of nearly 30 a year. MNany

- of these new stations are sp:inging up to serve the n:eio:':"l'mnor

towns And cities whoseé residents h.r-tdfon had to nﬁy soley en the
big-thres networks for their ul.vl'ilicn fare. ' , : ‘

° N
. ) -

So that you can understand why we are u‘-tifx!.ng today, you should
appreciate the -mqlo most distinguishing featurs of ipdspandent
: -:auonn an indcpcndcne xust purchase or produce svery single muto

E]

of proqu-inq- for avery single broadcastify day. We do not have th.

luxuty o(&ltppinq a switch and having & mtuork 4 New York provide o o
a steady stream of programming for the bulk ot our hourl of operation.
As such, the ‘availability of programming is the number one priority n
of every indepandant station, whether that station is WPIX-TV in Now

York, KSHB-TV in Kansas City, or WTSC-TV in Albany, Georgia.
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4 Consequently, it should not be surprising that we, p;reiciwtod in the
legal battle vhi.ch overturned tha ic.l!l'- .naopo;y‘ gontrol of major
football telecasts. As we explained in the brief’ we 'filed with tha
Supreme Court (a copy of uh{ch is supplied for the record of this
hearing), college football- is a unique programming prodact. Qn
autiugn Saturdays it miamtly‘eut.dzan any other type of program-
yinq. attracting large auwdiences with ideal dﬁoquphic characteris-
tics for many advertisers. But under the NCAA's football plan,
1nd¢p¢ad¢nt stations were cospletely snut out of the -ukot: anly
CBS and ABC had ths right to carry njor eolhgc £ootbl11 on snunhy
afternoons; any 1ndcp.ndtnt lution -— Or m uftuiau for tbc matter
-~ was prohibited from mqotnmg with any nja: taam for the :1qhts

-

to live coverage. It was this pzovtlion of the NCAA plan -~ the 1n~

ability of Lndivtdun colleges to control thn television rights to
- their indivtdml grwes —~ that ehc Suprene Cmnr:f. mclu&d was a

Y

violation of the anti-trust laws.

»

~

Independents, therefore, were understandably a.uqhm m the Court
announced its decision. ‘At long last, we believed, indnp-ndentn could
also carry Division I college ‘football head-to-head against the et~
. works, True, :hdgnom- Mc power Of the networks might enable
them to.buy the héttest, n:;.:t popular ‘gm or gamas each weekand, but
that would still leave plenty of other games with qruc local or

regional sppeal for independent station audiences. Or so wa thought.

Mr. Chairman, I'll be candid with you. When I heard lbout this
hearing several weeks ago, ny first rcaction was that it was p:mturn.
At that time, the status of this season's college foothall telecasts

was mass confusion. No one .-- the colleges, the syndicators, the

- Q ' 14 B
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findividual stations, the natworks ~~ had any idea of which or how
many games would be available, at what times or under vhat terms and
conditions. In short, there was nothing to impart to this subqommittes
than this sense of confusion -~ a commodity I assume you have more

than enough of lrc_)w hers without us exporting more. .

. Within the past week or so, however , some of the dust has Mun'!\:o
: settle as netwxrk and cable deals have been anndunced in'the pup;rs.
Unfortunataly, it is becoming clesr that the dust i ssttling largely
. on the heads of individual stations - and we dan't like it. As a ,
result, I have come to ses this hearing as an oppo:fus;ity -- for those . . . '
of you whoss responsiblility js to the public interest to ses what is

happening and to take an active role during the formative stages.

Based on the infctlltmﬂ a_um,u mmwm*_.——-m

collcqn which violated the n.ucit.rust: laws as members of ahe NCAA now
continue to engage in Anuimtﬂtiv& practices, nr‘ly qiviaq their
joint marketing arrasgesents different names. And whereas NCAA at’ . ‘r
“least had the justification of its historic role in the preservation
and encourdgement of intercollegiate aiu.uu: athletics, the new ‘
asgsociations such as CFA have no reasan for uistm except to *
increase profits by artificially msc:iqti.nq the mmbor et‘ games that
! can be telecast. The s\ﬁrm Ccmrt hald that colleges cuqht to be
eompceinq with each other for m ioyalty of eho'tclcvision vimr,
that 1ndividu&1- schools shonld be ftu to televise its own games
vithout restrnint. Instead, tha principnl colleges spparently have
dccided to keap “the cowpu;icion stricdtly on the gridiron, and to all
" but olininn:. competitiof in the television market place by uv.nly

e

O
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restricting the number and times during which gemes may be televised.
This b-havior is that ef the classic cartel: restrict outeput, wtth .
the cofisequence that th- ‘px'son will riss. Convenient as that msy be -
to certain college football powers, it happens to b. illegal because

its impact falls on the consumer, who receives fewer g‘;.u than he/

she dui:u. and who wijl often receive games of xun:. interest.

¢

e, Chairman, I would 1{." to stats that we have tried, unsuccessfully,

5

eo abtain copies of thc actual ulwhm contracts ipvolved. 'As a

nnuxt.. aose of the nncqntinnl I nk- may not in faot ba true, but

' vit.h oy network connquu at thu tadle this morning, I hope I will .
be corrected if the nnd arises. In any event, let me explain to

_-you what we believe to be the £uu‘z

.
_ FACT: The 63-member miim Football Association .("CFA®) has signed
s qom\face with ABC which .qlvcs that network exclusive rights to all
CFA games qn Saturdays fyrom 3:30 to 7:00 PM Eastern Time. Even though
ABC will normally televise only m‘ gams during this time period, the ~
remaining 61 CFA members will not'be allowed to sell their games to
. other stations during this time pn'.'iod_. In short, ABC ip mandinq
not only the exclusive :1gt;ts'ta whatever gane it choosas, but .
exclusive rights to deny coverages by others of all CFA college foot-
b311 during this tiﬁ-pcéioe;. . ‘ .
. * K ‘ N
FACT: The CFA-ABC contract has several features which make it more
di{fficult for Ew%at_im to even carry CFA gamas early Saturday
« .afternoon, before the ABC window takes effect. ¥or u:lnpla. ABC will -
not“ h:n,v- to select its ignai of the week timtil N dly‘n before & given

saturday. For a docal station, this means we may not know what game

4]
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* individual stations wouid bu prohibiccd from carrying any other CFA

148 : o :
. ; ‘ .\ ‘ - . * L' -
will be available to us until less thain two weeks in advance., Not '
oaly is this too short a time pariod to adequately ﬁrwosc our game, -

but it will make the sale of advertising difficult since we do not
koow exactly what "product® we are selling. In sddition, there are

many technical probelms for p independant :uticn in changing o o
location on short noti.ci. ‘Such mh!.-u bclnéo neodssary intar- T _ ‘ ]
connect arrangementa, -&cmn construction and re~routing of

television equipment. Independent of problems creatad by last minute

location ch.mq" the iwt ot‘ the ABC window atarting nt 3:20-

Ekstern 'ria- qctl proqnu.tmy BMOX® SAVEre &85 ONE BOVES wyst, In
Kansu cxty, ‘far uuph. an aagly non network CFA game would have

to start at about 11i:30 All in order to be completed priox‘ to 2:30

Central Time start of the AN gaxe, In ‘the Mounthain '&‘i-c :am, thts ‘“._
would um-nu into * mzuu starting tims, which is’ unattactive

to both the school and the hroadcastor. Of courie, this tonclons NN
any possible hud-co-nud compatition with ABC.  Combined with tha e
12 day notice rule, w school woild be faced with notifying tens of PR
thousands of ticket holders that the kickoff has been changed to an o
earlier, less attractiv- tj.-u ' ‘ i . >

-

t

‘PACT: The CFA has aiso signed s contract with ESPN, the ABC-owned -
cable network which provides for mluu'vu CFPA cmng; from the end
of the network's window at 7:00 PM to 10:Q0 PM Eastern Time. Aq‘in.

gane during this window.

FACT: Some, perhaps all, CFA seaber conferences are crutinq‘pﬁr "L '
oW tclcvilion packages for the nuly nfumooa, pré-network window, )

tine period. Reports indicate these packages win further ruttict. nho | ,

LY .



cvaihbutty of CFA ganes durm m-vindau por!.odn. For oxmpu.

the Swt.hc.uwn eonhnm ("SEC") has tcpo:f.adly qnod a cqntuct

with Turner ‘Bro_ndca-tinq giving that cospan} exclusive rights to one .
SEC game a wesk. SEC teams playing opposite the Turner game would
not be allowed to sell television rights. Our chjection to this

type of urmqme is thlt. u: nmou co-aotl.uon. It is- cn; e.h.i.ng
for the SEC or the Big Eight to lnou & syndicator mh as Tuxner
the,right to pick witht it sees as the most popnhr SEC gama each

‘weak} it u quite anounr nt.m to prohibit all the :cm not

selicted from negotiating the broadcast rights to their qmo‘.,

Hr. Chairman, it is our belief that the C8S contradt with the Big
Ten and PAC Ten i{a similar to the CFA~ASC agrasment, and that the
Lo mtircnc'u’ i‘nvb‘ﬁed."ﬁ’a‘vt similar plins to limit ﬁxposnre of
their tcm‘ during the non-network window pericds. However, I have
not seon the gontract no‘tud any deu.uod ptcl; tﬂozu of it,.so

-

~
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I will not address it at this time. / ) ' e,

.

Let me make saveral observationa about wh .tndc;i'n@unt- are distressed

about the developing state . &f lffl‘i!'l. RS

0 [

First, while it is true that in the future, independent stations will
ha\?e the oppottunit‘y to carry somes major college football -- an
opportunity denied us for many years :mdp; the NCAA plan -- the improve-
ment is modest and falls far short ef what we believe .the Suprepe

.

Court has in mind when it ruled on the NCAR case.
. . 5. o

An independent station, as opposed to a network, has to serve a local

market. What works in one local market will not work in another. To
2 ‘

say, for example, that during the 'ABC and ESPN windows for CPA football, ~

,_ ST e N
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independent stations might be able to carry a Big Ten or PAC Ten ‘
qm is little consolnuon for the indcp-ndont stations serving
those areas of the country without Big Ten or PAC Ten teams. In
thase markets -~ and Kansas ctt'y" is a good example -- Big Ten
:ootban is not a viable substitute for one qr nOre cra teams. In
my* nrkot. Missquri or Klnua football will bo far more popular
than Minnesota-Northwestern ox Oregon-Oregon State.

As 1 said before, I fully expect the buying power of a network will
enable it to 6uwt-bid us for the rights ‘f.o the games with the most
nlctic;hal‘am;. ‘That's fine. Bowevar, to prevent independent
stationg from runing any CFA game during the netwoxk's telecast of .
.n national gams is n&se fair, It may ba true thle the Cra ;:cnevcn

-

such nn arungmnt will mm:c its tcievhicm ravenues, bu: t.h-t :
was m same rationale used by th. NCAA and struck down by r.hn Court
~ as ‘unreasonable ‘rnt.:-inc of u;m SimilarPyethe efforts by
b\ ] mdividul eonfcnnccl to restrict the televising o! their ‘menber
. teans’ ganes is equa'uy no.xxous. Al 4 nid earlier, in Kansass ctty. !
I would be extemely interested in big Biqht gsmes involving Kansas

or Missbusi, for exmiples but, if the Big Eight is allowed to parcel
out one qass;e ‘a week, I could be stuck with, say, Colorado and Iowa:
State -- twp fine colleges with g:nt appeal in mi: states, but

L
not pa;ticulatly popular in Kansas City.
' .‘. . - . '
My poinr.; h abte that thc Congress or the Courts ought to award

. me the colleg,e games. I am only asking for the' opportuni.ty to

bid i‘c@thea ¥,xn sofie instances I may be out-bid By &
cmpetitorz‘ in’ other cases, the individual college may decide ’
not to ;el-gvise a game. But at least I will have had a fair shot,
unencusmbered by artificial restraints intended (to pa:aphrané the

- ta -
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the suprm Court) to restrict oueput nnd blunt the ability o!

mdividu-l schools to respond ledunly to consumer prefexencs
‘ -

Ny :mx;u.‘t.h.tl morning have been from the perspuctive of an
independent station general manager. But in the wondexful way the
fres and open market works, I believe I have bean talking for the
consusers as well. My objectivg.is to mh&in the audience of KSEB-
TV. The canly way I can &0 that is co p:ovid- the programming the )
v;cmu in the unuc cttj area wvant to ses., I can tell you that they
don't want t.o b. rastricted to on].y the gams or games the netwolks
put on, nor do they want- t.o watch gaias starting mid-morning in some

" time soses. Given a free and open market, I balisve I can provide
the vhn‘:l with attractive gases gunning opposite tho networks. .
I'm not afraid @ compete with ths networks, so I don't ses why
they'zre afraid to compete with me. 1In the ca_d\‘.' competition is going
to benefit the consumer by :;midinq a wider Gariety of games at ‘au '

times of the day.
. I

The problem, it seems to me, comes from the éollcqﬁn which have grown
up under a television emviornment which was Mttti\m. once

o these schools wore successful 1:} wcifthxwmé t._hc-ltéM'n control,
the only behavior tiey knew was to r-piic:t.q the conditions which
has exhted for thirty years. in sho:t, thuir have simply forqotten
what it is like to competo in a ftn and open market, Coll&qas and
universities compete =11 the time. They compete for .tudontl, for

facitly, for qovernmnc grants, for philanthropic luf.‘;ort. They

© compete for nthletcl.— Colleges and univuruuel compete on the .

football fileds. They cafi compote on the television screen. Our

. antitrust laws dnd free market tradition ‘lund- that they do so.

Ly L] :
Thank you for your ‘attention, and I will be happy tq answer any

questions you may have.

W&o 152 <
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l\‘d’r. MagkeY. Are you thinking of bringing a suit, Mr. Wormqu-

ton’ N . :

. Mr. WorMmINGTON. We are simply taking a hard lock at exactly

what—we have not seen the contracts, and it is difficult to say

- what a position would be until we could have ah opportunity to ex-

amine the contracts. X . A .

Mr. Markgy. Mr. Pilson, comment on Mr. Wormington's com-
ments, the effect it has on the ability of ronsumers to have access
to the other games. K o

Mr. PisoN. The Supreme Court acknowledged a rule of reason,
and a certain amount of exclusivity is contemplated in all of the

. deals that we have talked about. : .

. In point of fact, it is difficult for me to comment legally on what
another network -may have entered into, but the CFe.g- -ESPN
restrictions are quite extensive compared to all of the other pack-
ages in existence. . . ) .

For example, the only limitation that CBS has with its Big Ten,

- PAC Ten arrangement, they won't play apposite the network game,
and also as a result of the crossover iséue, we have another prob-
lem, but the limitations are far less extensive than the CFA-
ESPN arrangement calls for. . . . .

The crossover issue is a particularly difficult one and what it re-
sults in is the unmarketability of some very attractive games, His-
torically, the home team has negotiated for television rights. 1°

“don’t use the word “controlled,” because the visiting team had a
voice in terms of the riﬁhts fees, start time, and so forth. :

What has happened here is ﬂ\:;twth‘e CFA position is that no CFA

. teamh may appear on. another nétwork. So you have, in the case of - .

CBS, three games that we think are extrdordinarily “attractive,
Penn State at Iowa, for example, where the position basically is the-
three teams, Penn State, Nebraska, Notre Dame, cannot on
another network, and even though we have the basic ment
with the home team in each'instance, our position is that there is a
. very simple response here, and that is, the plain element of reci-
procity and home team control, which we think would solve the
crossover issu€ very quickly. | i : .
‘If Notre Dame is playing at Southern California this year, it is a
PAC Ten team under contract to CBS, it appears only on CBS. ,

Next year, Southern California plays at Notre Dame, and it can
appear on ABC. There are numerous crossover games. This cross-
over issue is a very difficult one for us to handle-because it has to
be resolved basically between the schools, and the CFA has taken -
the positipn that the 63 teams have all agreed they will not appear
on anothey network. ' " .

That is the most difficult groblem that we have to face. .

Mr. MARKEY. Mr. Wussler? :

Mr. WussLeR. To add to the crossover situation, as Mr. Pilson so -

wisely pointed out, in those three examples, there are others, there
are in excess of 30 crossover games this year, and at this point in
time, it appears they will not be on national ‘television or any form .
of regional television. : -
, . We are not alone in wanting to get those games on felevision, _

but all of us have been unsuccessful at this point.. '

\\
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Mr. Magkgy. OK, let me ask the panel this question: Do you be-
lieve the broadcasters and the viewers of television football are
better served by some organization administering televised college
football on behalf of a group of football playing institutions. ' .

Mr. Wartson. We do believe that. There has to be one force, one
group, voluntary, that can bring the groups together, market it in
a reasonable way to the benefit of all the parties, so that there is
an ‘opportunity for local and regional telecast and an opportunity
for national telecast; it may be for only one network, maybe for
two. .

Unless a group comes forth, an organization—a system that
serves as a device—you ‘will se¢ a continuation of these problems
not being resolved, and important games not being offered to the
. - total public, being very. restricted to a given city, and a lot of other
- things, so I think an organization is required to do that.
Mr. MaARKEY. But to the extent that such .an oianization limits
its members’ ability to compete against or outside the icular
plan, isn't that restrictive? Isn't that basically limiting the ability
of ghe viewer to have access to these other games across the coun- .
try! T o
* ‘Mr. WatsoN. Those restrictions do not have to be thére in any
organization. They can devise a system that can meet y's mar-
ketplace, because they are, going to have to, if it continues in this
fashion, as we have seen in & very short period of time, and I think ,
the next 6 months will give us & great indication of how chgotic the -
situation is. . B . ;
Unless something is—unless an organization is there in place, to
resolve some of these issues without being restrictive, I don’t think
"I am being idealistic in that respect, you will continue to see an
_ excessive number of games, .conflicts, nothing getting resolved.
Mr. Markgy. Mr. Pilson? (-
Mr. PiLson. Mr. Chairman, the world has changed in the last few.
.years. Over the past 5, you have a considerable number of new dis-
tribution services that are now available and ive. Mr.
Wussler represents one such organization, and ESPN is another, of
‘thte‘ various regional distributors, Katz, Metrosports, and many
others. . ‘ . L,

You now have a totally different broadcast universe and what,
“you. have, in a sense, with the Supreme Court decision, which is
probably consistent with gther deregulatory principals that are
current here in Washington and around the country, you have new |
businesses beginning, flourishiflg, dying in some cases, and we
cannot roll the clock back. :

I don’t think we can go back to the kind of restrictive plans that
have existed. . o ,

I look to the college basketball as an indication of a flourishing,

free market situation, and I would say if an omnibus or one unit is
needed to oversee college football, it should be done in the context
of what we suggested to the NCAA in Chicago, and that is, a unit
set up to structure a marketplace., - _
- And we had suggested the concept of three windows, one for the
networks, which would slide early or late, so it is not a-uniform
time period, and the other window for afternoon syndication, and a
nighttime window for syndication and cable, and that is it. '

154 =
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That is it. Don't structure how many ap nces, how many

'games. Let the marketplace operate, and frankly, the colleges voted

that down, and that is unacceptable to them. We can’t impose on
the colleges what'is best for the colleges, they have to come to that
conclusion themselves. Then I would say, let the free market oper-
ate. There are enough broadcast media out there, enough alterna-

tives out there, so that the schools can operate in that medium.

Mr. WorminGTON. I think that as independent stations, we have

- no objection to a CFA or an. NCAA putting together packages of
games fof national distribution, because of’ the ranking systems,

the ease, the scheduling, there is nothing wrong with that.

We are not in opposition to that. 'What we are in opposition-to
are the windows- which still keep conring up that Mr. Pilson de-
scribes, where you are saying that teams cannot compete -horizon-
tally against each other.. - . .

It has been so long sinceé the schools have.com in a fair and

-open and competitive market, they don't really know what the ad-
-vantages would be.

Over the span of this day, you have heard a lot of conversation
about some of the ﬁ?blems with students, with what happens to
the athletes, what happens™to the schools. What happens is that

~public attention is focused within certain windows,

There is no denying that at certain tihes of the day, ratings are
a lot better than at other times of ‘the day and the networks are
simply looking to exclude certain schools from having an opportu-
nity to be in that window. B

X Kansas State, if it is running in the morning, céin't begin to

compete against a Penn State, and it will never get the exposure,
and yet, the Kansas State within its own area is competing just as
hard as it can for athletes, faculty, endowments and it needs the
ex&mure to say, “Here I am, I am a magjor school.”
" Mr. Priuson. It has been our experience that it is not a uniform
desire on the part of the local schools to have their games tele-
vised. Most of the schools, certainly the conferences that we have
talked to, as a matter of choice, limit the number of games they
want televised in order to protect their gate. The most common
rule has been to have a network game anﬁhen to have a regional
game of the week, one game, which would go to all of the markets
in that conference. There may be instances where schools want all
of their Jocal games televised. ‘ '

Every one of the schools in that conference, we ask only for ex-
clusivity in that time period, but in the other time period, every
one of those schools could televise every one of their games locally,
regionally, however they choose. - . .

n fact, most of them ch to have only one game up as a re-
gional game of the week. - 3 ‘ -

Mr. WormiNGTON. We would say that would be fine, if the
schools were given .the options, as long as there are no restrictions
and we can talk to any school and say, do you want to have your
game televised, yes or no, and let the school make the decision, not
a conference or a network agreement. :

Mr. MARKEY. Let me ask you this, Mr. Wormington. :

We had Eddie Robinson here today, and he was talking about the
fact that he has not had any offers or any contacts from syndica-
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tors, from networks, from local stations, even to broadcast the
Grambling games. o T L

Don’t you think southern independent broadcasters might find -
the Grambling football schedule fairly attractive? - l

Mr. WorMINGTON. They might. 1 don’t hope to speak for the
southern markets. I can take and apply it to some of our own
schools that we wonld like to televise and relate it to that, is that
we have been attempting to work out some schedules of games, and

* while they are division I-A schools, we keep running into road--
blocks to the scheduling. \ ' ' Lt

We keep hearing ng, no because of restrictions. Becauss of all of
this and gecause we Yeally don’t know what is going on with the
network contracts, you will find a lot of individual stations have
pulled in their horns becatise they don't know what they can and
can’t do and that has hurt what happened at Grambling, and .
Kansas State, and the University of Missouri, for instance.

Mr. MARKEY. What is the relationship between ABC Sports, ABC
Video and ESPN? ° ; ' ¥ .

Mr. WussiLer. It is all one company. . o

~ Mr. Markey. Do you have any information about any role played
* by ABC.and receiving the CFA rights paclmg:Lmn

Mr. WussLer. It is hearsay, but ‘'my un
proximately 7 days ago, when ESPN had all but cl
ment with the Big Ten and the PAC Ten, representaftives of
Home Video came in and said no, you are.going to put those two
deals on the side and we are going to make an arrangement with:
the CFA for you, on the nighttime package. _

1 believe -that that is what did happen. There are obvious exam-/
ple of ABC’s ability to marshal their forces both day and night in
this case, and in effect, do several things for their own benefit.

They have a CFA monopoly basically, from 3:45 in the afternoon -
until post-11 eastern time. They also. have the capability of ware
housing certain es by keeping them off the schedule and not
making ABC affiliates unhappy at night by putting a lesser game
on, television than perhape a ‘getter game that might be ayailable,
and .there are numerous examples of where their marketplace
power is quite heavy. ' o X

Mr. WorRMINGTON. May 1 add to thaf; as an interlocking—say, co- -
incidence. We had been explosing with the University of Missouri,
during the Missouri-Illinois night game on September 8, and that
ha;]))pened to be the one night that ABC was flip-flopping with
ESPN on its priorities, so that ABC was taking exclusivity one
night and swapping with ESPN for a daytime window. ,

r. MARKEY. What is a rig‘};lt-io-match provision? .

Mr. WussLeEr. Many football contracts, when they come to the
end of a 1-, 2- or 3-year period, have first negotiation, first refusals.
Some first refusals have a right to match whereby if I am the
holder of the ri§ht, say, ] am dealing with the Southeastern Confer-
ence, they go off and thei"get a big higher than I have offered, and

_if T have a right to match, they bring that offer back to me, and I
have the right to match that offer, and I can then keep the ar-
rangement. 4 : ‘ .

ey are fairly common in the sports world. . -

is that ap-
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Mr. MARkEy. Were you seeking to negotiate such a contract with

the CFA? o : 3

Mr. WussLer. Yes, that is correct.

Mr. Marxey. Was that one of the reasons why your deal fell
through? , . : '

. Mr. WussLea. Yes, it was:

Mr. MARKEY. It was. : :

Mr. Pilson, have you made any representation to anybody, in-
cluding representatives from the University of Nebraska or gyra-
cuse University, about CBS’ ability or willingness to indemnify
those or other colleges from resulting loss, if those universities par-
ticipate _in so-called crossover games, sich- as Nebraska games
against UCLA or loss from CFA achools, such as Nebraska and Syr-
acuse, should they choose to contract for telecast with CBS? )

Mr. . No, sir; we have not. That situation relates to one of
the ¢ r games, which we hope to broadgast.

. -The University of Nebraska was contacted, as far as I know, by

the University of UCLA, and asked to %Iene let them know, wheth-

. er they would allow that game to be televised, whether they would

» participate with them on - -

- In subsequent discussions, we were informed that the University

. of Nebraska was concemeé about losing its CFA el(iggﬂity as a
result of agreeing to appear in the crossover game on |

. We were asked if we could guibly -schedule either additional

games or in some way protect the University of Nebraska from the

onerous consequences of being canceled by—under its CFA con-

tract. o -

We have not responded to that rﬁuest. Basically, we "have

simply asked whether the University of Nebraska-ig prepared to
lay in the crossover-game or not, and we have not received any
indication as to their choice. , ‘
" Mr. MArkeyY. OK. . ‘ . :
Mr. Wussler, Mr. Pilson, Mr. Watson, Mr. Wormington, do you -
- have any concluding statements? Yoy may each have a minute and
a half a piece. We have a roll call which is coming up, and we will
have adjourn the hearing at that point. ’

If you want to make a summation of your most compelling points
about what you want this committee to know about what is going
to hapwn in this field,'and your recommendatjops. L

. Mr. WussLer. In theory, it, would be wonderful if collége football
had some kind of overseeing body that could establish .certain
ground rules. I am not sure that in theorgl that works out. I do
think that college basketball, who has the NCAA as its parent or-
ganization, has worked out very well. AR

The NCAA establishes certain eligibility rules, and they estab-
lish when the season js, a fpostseason tournament which they are
the television contractors for, but if Notre Dame wishes to play °
Purdue on Tuesday, January 27, they can sell that game ta any-

: W{l that they choose to and that has gone on-for some time, and
in the area of college basketball, it has worked out very well.

- - I see no reason down the road that couldn’t suffice for college
football as well. : . -~ o

Mr. PiLson. I share Mr. Wussler's view,.on the issue of what will
happen~in 1984, we can’t look into that crystal b'all.and it is prema-

.
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"‘xa'i'}e? ’“d.f.?dm‘m“‘ mg‘““a‘i"{%m“’é'ﬁ Tree merketplace, the
p out my t the mar op
tunity of the schools to generate their revenue and mske v.ggir
deals eventually will be beneficial for the sport.
Mr. Magkiy. Mr. Watson?
Mr. WatsoN. I concur in that comment that t.hia is an at xcal
ear and time and patience and observation of what is go
iappen this eomiggodym and maybe for another year is the proper
course before anybody takes
oy bomaora, 1 thisk that the specifc aclon that in oot
mg en here is e upreme
urt ruling, thatitnhouldhenfreeand n market. We have no
ob;ecﬁonwletﬁngthepeopleofﬂw United States see the so-called
superpowers of football play every week, but there should be noth:
ingt.hatwould reatrictthelocalamteamsheiuabletocompete

Footbauteamsstartstthanmehmemdiuonallythmughout
the year. It is a limited season, and afternoon. games without win-
dows would be what we would like to televi

lfanchoolchmwtekviae it should t.hatrlghtﬁodoso

o ot o U e e e
pane. y questions w
wﬂ’]bambmxttingtoyou Imttothgnknllofthepanelists
fortheirparum

This is just mnmngofmeprocmWem toﬂeuh
out a.record that be used by the Congrees and committee
as part of its oversigh tandperhapaultimtelyitslagislaﬁvere-

-sponaibilities, but that remains yet to be seen, depending upon
. how, as you gentlemen have pointed out, this year plays out, so we
th‘“keé"’“ for your parumpaﬁonandmththa thmhearmgmad-
journ

_Thank you. _
{Whereupon, at 4 p.m., the subcommittee was adjourned.}
. T O
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