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CHILD SEXUAL ABUSE VICTIMS IN THE
...COURTS

WEDNESDAY, MAY 2, 1984

U.S. SENATE,
SUBCOMMITTEE ON JUVENILE JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:38 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter (chair-
man of the subcommittee) presiding.

Staff present: Mar{aLouise Westmoreland, chief counsel and staff
director; Mike Wootten, staff counsel (full committee); Scott Wal-
lace, counsel; and Tracy McGee, chief clerk .

OPENING STATEMENT OF HON. ARLEN SPECTER, A US. SENATOR
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM-
MITTEE ON JUVENILE JUSTICE

Senator SPECTER. This session of the Juvenile Justic: Subcommit-
tee of the Judiciary Committee will now begin.

We have delayed the start ot the proceedings for just a moment
or two, s0 that we could clear up some ground rules. We are goin
to be having testimony from two women about allegations of sexua
abuse involving their children. The request has oeen made by these
women who will testify that they not be photographed full-face, or
face at all. They will be identified as Mrs. Jones and Mrs. Smith, to
protect their identities, although tl.e testimony that they will give
will be real, and their statements of what has happened in their
family lives.

Similarly, the request has been made of the still photographers
that face pictures not be taken. These are requests; these are not
orders. This subcommittee does not have the authority to make any
directions or any orders, but to the extent that the media will coop-
erate with that, the subcommittee will appreciate it, and the
women will appreciate it.

The subject matter of this hearing is sexual abuse of children,
and it is a second hearing in a current series, and one of many,
which the Subcommittee on Juvenile Justice has held over the
course of the past 3%z years.

The scope of this testimony today will be to examine some prob-
lems which have only recently come to light in the kind of volume
which will be testified about here today. They involve allegations of
sexual abuse by parents or stepparents of children, in rather stark,
and rather dramatic, and rather amazing terms.

n




+)

—

It is a problem which has largely been swept under the rug and
has not been discussed and has not been analyzed. Only recently, it
has come to be written about in an extensive matter.

Today, one of our witnesses will be Judge Younger from the Su-
perior Court in Pomona, Calif,, who will testify about a case where
a 19-year-old individual, Robert Moody, was convicted of voluntary
manslaughter after killing his father, because, as the defendant
said, the father had sexually abused the father’s daughters, had
heat his sons, and had forced his wife into prostitution. The result
of that case was an unusual probationary period, with the require-
ment for 2 years in public service, doing construction work at refu-
gee camps in Hong Kong.

A second case which we will consider today will be through the
testimony of Deputy District Attorney Ken Kobrin, of Salina
County, CA. on a very unusual case where a 12-year-old girl com-
plained of sexual abuse by a stepfather who was a doctor, and then
declined to testify,, fearing that her story would further hurt the
family, and she was fearful of testifying in a roomful of strangers.
When the child refused to testify, she was held in contempt and
held in custody for 8 days, so that the unusual result occurred that
the victim/witness was incarcerated. Eventuallf') the case was
dropped. We are going to be hearing from Deputy District Attorney
Kobrin on that subject.

We are going to be hearing from two mothers in unusual settings
where. in circumstances arising out of custody disputes, the allega-
tions huve been made—and I call them allegations not because I
disbelieve them, but not that I do believe them, because these are
things we have to hear—where the fathers, under visitation rights,
are alleged to have sexually abused the children. There is substan-
tial corroborating evidence about the physical condition of a young
woman-child te corroborate what she has said.

One official from D.C. Children's Hospital Sexual Abuse Program
has recently reported that he has dealt with about a dozen such
cases in the last 6 months. The chief of pediatrics at Baltimore's
Lutheran Hospital and chairman of the Governor’s Task Force on
Child Abuse of Maryland has complained that the courts in that
jurisdiction, which handle divorce and related issues, like custody
matters, have virtually ignored the abuse issue in their treatment
of these cases.

They represent extremely strong charges; if true, or partiaily
true, outrageous conduct. The real question is what is to be done
about them. An attorney who is representing one of the mothers
will be questioned about the current disclosure of such matters, as
to whether this is a recent phenomenon, whether it has been going
on for a long time, or just what the situation is or may be.

I know that from: my own experience as a prosecuting attorney
in Philadelphia in the sixties and early seventies, that while |
heard about just about evervthing under the Sun, not all of which
could b:i' proved, this kind of conduct was not a matter which was
reported.

It seems doubtful if anything is really totally new, but there may
be an issu s as to why these matters are coming into prominence at
this time, but there is no doubt that there is a widespread problem,
that it ought not to be swept under the rug, that it ought to be
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seen for what it is, and correetive action taken, perhaps through
the funding efforts of the Office of Juvenile Justice and Delinquen-
¢y Prevention.

With that intioduction, I would like to call a witness whom we
will identify as Mrs. Smith. 1 would like to ask her attorney,
Donald Bersoft, Esq., to accompany her to the witness table.

Mrs. Smith, as I understand it, it is your preference that you not
be photographed?

Mrs. SmirH. Yes, it is.

Senator Seecter. All right. We appreciate your coming, Mrs.
Smith. We know that this is not an easy matter, but we believe,
after having conducted an investigation of the matter preliminar-
ilv. that you have important testimony which ought to be heard.

Please proceed at this time to tell us just what your situation is
and what happened to your children.

STATEMENT OF MRS, SMITIL ACCOMPANIED BY DR. DONALD N,
BERSOFF, ATTORNEY, ENNIS, FRIEDMAN, BERSOFF & EWING.
WASHINGTON, DC

Mrs. Smird. Thank you.

| appreciate this opportunity to speak to you today about the
sexual abuse of children by their noncustodial parents during visi-
tation periods.

For over 1 year now, my efforts to protect my daughters have
left me totally frustrated and angry. I have been separated from
my husband since December 30, 1982, and prior to our separation,
he was verbally abusive and physically violent toward the children
and me. In the 2 months prior to his leaving the house, he picked
up my older daughter and threatened to kill her, and he knocked
()l:!t my younger daughter. who repeatedly blacks out since that in-
cident.

Senator Srecter. What are the ages of your two daughters?

I;Vlrs. SmitH. My children are at this time 3 years old and 4 years
old.

When my husband left the house, the children were 1% and 3.

Senator SpectiER. And your husband left the house when, again?

Mrs. SmrtH. In December 1982, December 3().

Senator SpECTER. December 1982,

Mrs. SmirH. That is correct.

Senator SeeECTER. You may proceed.

Mrs. Smite. | turned to the legal system for help. I sought legal
counsel to obtain supervised visitation. and I was advised at that
time that the courts would not consider this motion because of the
divorce. No one bothered to consider what was in the best interest
of the children.

Mommy, please make daddy stop hurting me, is a cry that |
cannot ignore. just as I could not ignore the fact that my children
all of a sudden were becoming withdrawn, they were reverting to
fetal positions. they were afraid, they were crying, and clinging,
they were having urinary problems, and nightmares. I had an inci-
dent where my older daughter, upon hearing the word, “Daddy,”
picked up a pen and stabbed through two kitchen chairs. And this
is when she was 3 years old. That is a lot of anger in a little child.
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The children were hitting dolls, and they were violently refusing
to go with their father. They were screaming.

My 3-year-old daughter required prescription vaginal soaks after
each visitation with her father, ana my 2-year-old daughter could
not move her legs after a visit with her father.

Senator SprcTER. What physical signs, if any, did you observe
which led to those vaginal soaks, as you have described them?

Mrs. SmiTH. | noticed that my daughter would come home, and
her vagina was red and swollen. She was unable to urinate for up
to a 24-hour period and then urination was painful.

Senator SrecTER. How old was she at the time?

Mrs. SMITH. She w3 3 years old.

Senator SPECTER. And how frequently did that occur?
¢ x\grs. SMmiTH. This occurred every visitation that she had with her
ather.

Senator SprcTeR. And what did you do for that prcblem?

Mrs. SmiTH. | consulted a pediatrician. Of course, she was seeing
one regularly. He prescribed vaginal soaks for her. So that every
time that child came home from a visitation, she was required to
have 20-minute soaks three times a day in a bathtub.

Senator SPECTER., Was there any statement made by your daugh-
ter as to the cause?

Mrs. SmitH. No; there wasn’t. And that is one of the problems. I
kept asking—my children kept telling me: “Daddy is hitting me,
Daddy is hurting me. Make Daddy stop.”

And I would say: “Tell me what Daddy is doing.” And the chil-
gren would become totally silent. They would become totally with-

rawn. :

I was told that fathers are allowed to hit their children.

I was told that the court would just label this problem as that of
another woman trying to get even with her estranged husband.

No court will listen to you.

And unfortunately, I found that is true. The courts will not
listen to me or my children, or to the expert medical witnesses I
gave to back up the alleged sexual abuse of two very minor chil-

ren.

On October 29, 1983. my oldest daugher disclosed to me what her
father was doing to her. This was the first time she had come home
that I had asked her to: “Show me what Daddy is doing to you,”
rather than saying to her: “Tell me what Daddy is doing to you.”

My daughter walked in from a visitation. She could not stand up
straight. She was doubled over. She was rolling back and forth on
the floor. She could not urinate, and she was lying there, writhing
in pain, saying: *‘Daddy hit me, Daddy hurt me.”

I said: “Where did Daddy hit you?”

She said: “Daddy hit my sissy.”

I said: “That is very hard to do. Would you show Mommy how
somebody could hit your sissy?”"—at which point, my daughter
showed me. She lay back and she spread her legs apart, and she
:‘ook her finger and she showed me exactly how Daddy was hitting

er.

Senator SpecTER. And what did she show you?

Mrs. SMiTH. She took her finger and she began rubbing up and
down on her vagina. And then she just started screaming.
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The childven have had a terrible problem disclosing what has
happened. It has come out that they have been threatened that if
thev talk, Mo.amy will be taken away, Mommy will be killed, they
will be physically hurt, Daddy will come and get them at night
when they are alone in their rooms—the threats are just unbeliev-
able. It is emotional abuse that is impossible for a child.

Senator SpecteR. Did the children complain to you of specific
threats by their father?

Mrs. SmitH. Since October 2Y, the children have definitely com-
plained of specific threats. Until that point, all they could get out
was: “Daddy is hitting me, Daddy is hurting me. Make Daddy
stop.” And then they would sort of gasp and say: “I can't talk.”

Senator SPECTER. Now, as a result of that report, what action, if
any, did you take?

Mrs. SMiITH. As a result of that—well, first of all, I was unable to
take any action at the time, because I was advised by my former
attorney that if I reported this incident, it would be totally ignored;
[ would be, again, another woman in a divorce situation, making
an accusation against the man.

I would like, at this time, to clarify the point that Dr. Donald
Bersoff became my attorney in this sexual-abuse issue on March
16, 1984, which was 5 months after this disclosure was made.

My children were being seen at the time in treatment by a coun-
selor, because 1 was having so many problems with visitation I did
not know what to do.

Senator SpecTER. Did you tell the attorney about the corroborat-
ing evidence that you had, about the physical swelling and the
trips to the doctor?

Mrs. SmitH. Yes; I did. Unfortunately, the doctor did not list
these in the correct way. He would list: “Trouble urinating; urine
culture.” There were throat cultures. We had constant urine cul-
tures and constant throat cultures, constant problem urinating.

Senator SpeEcTER. Did your attorney talk to the doctor?

Mrs. SMiTH. No; he did not.

Senator SpECTER. Did you accept your attorney’s advice?

Mrs. SMmitH. No; I did not accept my attorney’s advice.

Senator SpEcTER. What happened next?

Mrs. SmiTH. | started going from person to person, trying to get
help. I took my children to the counselor that they were seeing. My
daughter pointed out on a doll, with her finger, to the counselor,
what was being done, pushing her finger between the doll’s legs,
back and forth. That counselor reported this to Protective Services
of Montgomery County. Montgomery County Protective Services
came out to the house two times on the day it was reported and on
the next day to talk to the children—who were terrified at that
point and did nothing. They withdrew totally. And rather than con-
tinue seeing them, trying to get a relationship with them so they
would talk, they just stopped.

I was brought into the circuit court before Master James Ryan
on December 7 because my husband had requested specified visita-
tion rights. I had stopped visitation rights altogether as of October
29. I had no court-acceptable evidence to present, and therefore, 1
was forced to agree to visitation.

10
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Senator Seecrer. Did you tell the master about what had oc-
curred to vour daughters?

Mrs. SmitH. I was not allowed to do that. I was advised by my
attorney and by protective services and by the counselor that I was
seeing that I had no evidence that I could present, and therefore, 1
could not make those allegations.

Senator SpecTER. You accepted that advice?

Mrs. SMiTH. No; I did not. When the master asked me to agree to
visitation, I hesitated. And at that point, the master told me that if
I did not agree to this visitation, I would not like his derision.

Senator SpECTER. Mrs. Smith, it sounds surprising to me that
anyone could conclude that you did not have evidence. You had
vour observations. You had the children’s statements to you. You
had the physical corroboration. But you are saying that tKose who
were counseling you discouraged you from bringing this matter to
the attention of the master.

Mrs. SMmitH. That is correct. I was told that mother's words don't
count for anything.

Senator SeectiR. That was because you were in a divorce contest
with vour husband, and the issue was custody and visitation.
Therefore, the credibility was not sufficient even to bring that to
the master's attention?

Mrs. Smirn. That is absolutely correct. That is just what I was
told. And nobody seemed to care about the fact that my children
were in danger, my children were being sexually abused. I did not
understand how this was even a custody issue at this point. It
seems to me the safety of little children is involved here. It has
nothing to do with custody. Unfortunately, in the law, it does.

Senator Serctkr. Well, there is a great deal more than any of
that involved. There is the question of criminal conduct involved.
That kind of conduct, if true, states a crime, and a very serious
crime.

Mrs. SMiTH. Oh, well, further down the line, I have had contact
with what the criminal system will do about this, also.

Senator Seeeter. All right. Proceed, and tell us what happened.

Mrs. SMiTH. On December 16, I submitted a petition to the court
to terminate the visitation rights of the father, with a letter from
the psychiatrist to whom my daughter had disclosed information.
To date, that petition has not been heard. And frankly, the only
comment 1 have gotten about that from everyone, including the
masters, is: *This has never been done in the State of Maryland”—
terminating a father’s rights. And if it has never been done, it is
time it was done.

Senator “eke1ER. Do vou mean terminating a father's visitation
rights on these grounds?

Mrs. SsmitH, On grounds of sexual abuse, that is correct. The
claim that no father's visitation rights have ever been terminated.

Then, on January 26, I was again in the circuit court. This time,
I waus charged with contempt for refusing visitation. 1 was again
seen in front of Master James Ryan. He found me not guilty of con-
tempt: however. he ordered visitation, and he ordered visitation
with the abuser's mother or sister to be present—which is not ade-
guate protection for any child who is being sexually and emotional-
Iy abused. You ure talking about possibly the only two people in
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the world who will never realize or never think that a man would
do something like this his mother and his sister. They would
never adequately protect my children.

And no one took into consideration the fact that my children
were terriblv emotionally abused, and they are unable to handle
visitation at this point.

The next dav, I was in juvenile court in an action brought by
protective services. We were seen by a judge who listened to testi-
mony very shortly, briefiy, from the psychiatrist who kad seen the
girls, and he werminated the father's visitation for 30 days or until
an adjudication hearing.

Senator SpecTER. At this time, protective services was advancing
the evidence about the abuse that you have already testified to?

Mrs. Smite. That is correct—well, no testimony had been
brought in the circuit court yet about abuse. Tlat has not been al-
lowed to date into the circuit court.

nator SpecTER. But protective services had raised the issue
( the evidence was present, if the court would hear it?

Mrs. SmitH. That is correct.

On February 14, 1 was brought back into the circuit court in
Montgomery County, again in front of Master James Ryan, again
charged with contempt for refusing visitation. 1 was found not
guilty. However, visitation was ordered. And how a master can find
that I am not guilty of believing my children are being sexually
abused and then order them out with the abuser is just beyond me.

However, | was also charged with court costs and legal fees at
that hearing.

On February 22, we went back into juvenile court, and this was
the scheduled aciudication hearing. At that hearing, my husband
stood up, and he appealed on a technicality that this would be
changing a law from the circuit court concerning custody. The
judge had the opportunity to accept this appeal or not accept it. He
accepted the appeal, and therefore, no hearing took place. And
now, we are awaiting a hearing in the special court of appeals in
Marvland.

Senator SprcTer. What was the issue then before the juvenile
court? It was not the visitation rights, there?

Mrs. SmirH. Well, yes, it was the visitation rights, and this was
the adjudication hearing for evidence to be presented on sexual
abuse. Protective Services brought them in as children in need of
assistance.

Senator Seecter. Well, Dr. Bersoff, perhaps you can clear that
up. Were there two courts involved here?

Dr. Bersorr. Yos. It ended up being a jurisdictional dispute.

Senator SeecTeR. And the first court had the issue of visitation
rights,

Dr. Bersorr. That is right, and the domestic relations litigation,
generally.

Senator SpecteR. On the divorce issue.

Dr. Bersorr. On the divorce issue. which involved. of course, cus-
tody and visitation.

Senator Srectek. And the second court, the juvenile court, had
what issue?
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Dr. Benrsorr. Well, there was a petition in the juvenile court to
declare the children "in reed of assistance.” The court agreed that,
in fact, they were in need of assistance. They kept physical custody
with my client and issued a no contact order for 30 days, that is,
that the father could not visit for 30 days. But then, what hap-
pened was a jurisdictional dispute between the circuit court and
the juvenile court of Montgomery County, and eventually, *he juve-
nile court decided to give way to jurisdiction to the circuit court.

So there is still a question, nowever, in situations like this, of
who has primary jurisdiction. At this point, at least, it appears as
if the circuit court does, the one that is handling tl.e domestic rela-
tions litigation, so that eventually, that 30-day no contact order
wes dissolved. And right now, the culy entity that has jurisdiction
and is making orders is the domesti~ relations court in Montgom-
ery County.

Senator SpECTER. Mrs. Smith, would you proceed, please?

Mrs. SmiTH. Yes.

On March 20, we were back again in the circuit court, again in
front of Master Ryan, and again I was charged with contempt for
refusing visitation. This time, I was found guilty. I was ordered
intc detention for 10 days. Visitation was ordered, and I was
charged with legal fees and court costs.

Senator Spectri. But you did not serve the detention?

Mrs. Smith. No, I did not serve the detention yet. That is still
coming up.

Senator SpECTER. Is it still an outstanding order?

Mrs. SmitH. Oh, ves, it is.

Dr. BErsor¥F. The master has the right to order visitation, but he
does not have the right to issue a contempt order. He can only
make a proposed recommendation as to contempt.

Senator SPECTER. So the court has not yet ruled on the master’'s
recommendation for a contempt citation with 10 days in jail.

Dr. Bersorr. That is correct. We filed a motion to hear this case
anew in the trial court, essentially, asking for a review and appeal
of the master’s order, and that is still outstanding.

Mrs. SmitH. Two days after that court procedure, my oldest
daughter disclosed to the police on tape. On April 24, last week, we
had iwo more hearings in circuit court. In the morning, Dr. Bersoff
brought a motion to remove Elizabeth Tennerly, the guardian ad
litem for the children. This was brought in front of a judge. The
judge did not even listen to Dr. Bersoif's pleadings. He denied the
removal of this attorney, and again, he ordered me to pay court
costs.

In the afternoon, I was in front of Master James Ryan again, be-
cause the father has requested more visitation with the children
and a reduction of support payments. Master Ryan has ruled that
visitation continue, that he is to have an additional 3 hours with
the children during the week, and child support payments from the
father have been terminated.

The courts have to date failed to protect my children. We live in
a constan. crisis situation. We live under the threat of this man
coming every week to take these children out for visitation.

Senator SpecteR. Is he still coming to take them out for visita-
tion?




9

Mrs. Smiri. He has yet to come to the house and actually try,
since December 11. However, he calls every week, and 1 do live
under the threat of him coming.

Senator Specter. But he has a right, as of this time, to come
each week for visitation.

Mrs. SmitH. He has a right, that is correct. And, even though he
never came to the house and attempted to take the children out, he
has still been able to charge me with contempt for refusing visita-
tion.

I have been told before each court date, except the last one, on
April 24, 1984, exactly what the outcome of the trial will be. I ques-
tion how a court can legally decide a pleading before evidence is
presented. I have not yet been allowed to present evidence into
court concerning the allegea abuse.

I feel that my children and I have been denied due process of
law. The State’s attorney refuses to bring criminal charges against
rl?y husband in spite of the overwhelming evidence available to

im,

Senator SpecTER. Have you filed criminal charges ?

Mrs. SmitH. I am not allowed to file criminal charges in Mary-
land. This must be done by the State’s attorney.

Senator SpecTeER. Well, you have filed a complaint with your
State’s attorney.

Mrs. SnmiitH. Well, yes, this has been brought, and the State’s at-
torney has on tape a disclosure from my daughter.

Senator SpECTER. What is the status of that complaint?

Mrs. SmitH. The State’s attorney Mr. Barry Hamilton, told me
that he is not going io prosecute this man criminally, because after
all, we are talking about a 4-year-old child and a 2-year-old child,
and they could never be legally competent witnesses. And he told
someone else that he is absolutely not going to do this, because it
has never been done in Montqomery County, and it certainly has
never been done to a white-collar worker—which is not very com-
forting to me or my daughters.

Senator SpEcTER. Dr. Bersoff, have you had contact with the
public prosecutor?

Dr. BersorF. The State’s attorney, yes; we have, indicating that
we have reports from protective services, from a psychiatrist and a
psychologist, both of whom have evaluated the children. And essen-
tially, what my client reports is what the State’s attorney said,
that no court in Maryland has ever heard a 4 year-old, and no
court will, and when a father is denying these charges, it would be
a waste of time to take this to a jury, and using his prosecutorial
discretion, has decided, at least at this point, not to do so—-even in-
cluding the fact that there is a statement made by one of the chil-
dren on an audiotape to a female police officer, talking relatively
explicitly about what she believes her father has done. But even
with all of that evidence, the State’s attorney to this point has re-
fused to file criminal charges or consider doing so.

Senator SercteER. Proceed, please, Mrs. Smith.

Mrs. Smrra. Thank you.

This case has been closed and sealed, supposedly to protect the
children. I did not ask for this to be done. The alleged abuser asked
tor this to be done. And in reality, all it has done is to protect the
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;}:h;m-r. It has prevented us from speaking up and from getting
olp.

i\fly children need protection, and all children need protection.
And I am thankful that this subcommittee believes it is important
to help the children who are the tragic victims of sexual abuse.

Thank you.

Senator SpecTeR. So what you are saying is that up to this
moment, you have not been permitted in any court to present the
evidence by the children on the charges of sexual abuse.

Mrs. SmitH. That is correct.

Senator SrecTER. And the visitation rights continue until this
moment, although your husband has not sought to exercise them
since December 1953,

Mrs. SMmiTH. That is correct.

Senator SprcTeR. And that his obligation to support his daugh-
ters under Maryland law has been suspended.

Mrs. SmitH. That is correct.

Senator SpECTER. And why was that done? Regardless of the con-
troversy between a husband and wife, the obligation to support the
children continues.

Mrs. Smith. Well, the father lost his job, accepted another job for
quite a lot less money than he is capable of earning, and he has
gone into the courts and said, “This is all I can earn.” And his
actual request to the court was that he need only pay $400 a month
in total for support of the children.

Senator SpECTER. Well, was that granted, and if so—.

Mrs. SMITH. No, that was not granted. He is still to pay the mort-
gage on the house and the insurance and whatever he was ordered
to pay.

Senator SPECTER. So he does have some continuing obligations to
support.

Mrs. SMiTH. Yes, he does. But in actual fact, the only money that
I received a month coming into the house was the $300 cash that
he was ordered to pay in support of the children.

Senator SPECTER. I do not understand. Is the order in effect that
he will pay some dollars for the children’s support?

Mrs. SmitTH. The master just ruled that he is not responsible for
paying that at this point in time.

Senator SPECTER. So, does he have any obligation to pay anything
toward their support now?

Mrs. SmitH. Well, if you consider where they are living, the
mortgage on the house, yes.

Senator SpEcTER. The mortgage, but that is all?

Mrs. SmitH. He is obligated to pay that, but of course, he has not
paid that as of last month. He told me that he would not do that.
And 1 am now waiting to be evicted from my house, which I am
sure will huppen shortly. He is to be paying medical bills for the
children, but I have $1,600 worth of back medical bills that have
not been paid. He is to be paying all insurance on the house, but I
have had to borrow money to pay for certain insurances. He is to
pay the water, which he has paid, and he is to pay the electric bill,
which to date, he has paid.

Senator SpecteR. All right. Thank you very much, Mrs. Smith.

Dr. Bersoff, you are a psychologist as well as an attorney.

15,
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Dr. BErsorr. Yes, | am.

Senator SrecteR. And you have, as | understand it, substantial
experience in the overall issue of abuse of children, as well as
being a practicing attorney.

Dr. Bersorr. That is correct.

Senator SpecTER. Would you outline briefly your qualifications in
that regard?

STATEMENT OF DR. DONALD N, BERSOFF

Dr. Bersorr. Well, I received my doctorate in psychology about
20) years ago, and have specialized in families, children, and school
psychology, and have done assessment with children and families.
About a dozen years ago, I decided to try to combine my interest in
the legal aspects of psychology. I went to law school and have been
practicing as an attorney for the last 8 or Y years.

Senator SpecTER. Dr. Bersoff, before moving to your generalized
observations on this subject, what is happening in this case? Why
can’t Mrs. Smith get somebody to hear the evidence of child abuse?
It seems incredible to me. A 4-year-old person may be competent
under some circumstances. Have you presented any authority to
the district attorney as to the law on competency?

Dr. Bersorr. [ think the district attorney knows the general prin-
ciples, does not believe that the general principles can be imple-
mented.

One of the basic problems in this case——

Senator SpecTER. But there is authority for a 4 year-old testify-
ing.

Dr. Bersorr. That is exactly right. In fact, I gave him a citation
to a New Jersey case of a 4-year-old who is the sole witness and
victim to sodomy, and that 4-year-old was allowed to testify. The
principle with regard to testifying is whether children have suffi-
cient intelligence and ability to give reliable and relevant testimo-
ny that could be of assistance to the court. And I believe, on the
basis of my knowledge as a rsychologist. and also my experience as
an attorney, that young children in fact can give accurate descrip-
tions of what they have experienced, if the questions that they are
asked are direct, simple, and framed in the language of the child.

Senator SprcTER. Have you interviewed these children?

Dr. Bersorr. 1 have seen the children, and of course, I have been
involved with representing children in custody disputes before.

Senator Specter. What is your legal judgment as to the compe-
tency of these children to testify?

Dr. Bersorr. Well, I think that based on what they have said to
others, what others have reported to me, and what 1 have seen
myself, that these children could be competent witnesses. The diffi-
culty is getting these children heard.

But it is not on'y the courts’ naivete about child development
that is preventing the evidence being presented. In Maryland,
under a recent decision, children who are involved in custody dis-
putes, in which they have seen mental health professionals, must
have an attorney appointed for them as the guardian ad litem. And
for some reason, which I cannot fathom, but which the courts seem
to accept, the children’s lawyer in this case, who has never seen
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the children and never interviewed the children, has decided that
she will not waive for the children the psychologist/psychiatrist pa-
tient privilege. So, since these children have made statements to a
psychiatrist—a very experienced and sophisticated and sensitive
psychiatrist—and to a psychologist at Children’s Hospital in the
Sex Abuse Unit, about this material, the guardian ad litem has
said that she will not allow the testimony to come in in order to
protect the children’s therapist-patient privilege.

Senator SpecTER. Well, is there a requirement that the psycholo-
gist and psychiatrist be available to testify in order to have the
children competent as witnesses?

Dr. BErsorr. No——

Senator SpECTER. So why is the waiver indispensable to the pro-
ceeding?

Dr. Bersorr. Well, the mental health professionals have inter-
viewed these children extensivelf'. The children have made explicit
statements about what they believe their father is doing. In the
face of the fact that the courts are not going to listen to the chil-
dren, the next best evidence is the testimony of these mental
health professionals.

Senator SpecTER. Will the mental health professionals be compe-
tent to testify as to hearsay?

Dr. Bersorr. I would certainly—the basis for their opinions
would be admissible. Strictly speaking, it is not being submitt.d for
the truth of the statement, but to undergird the opinions of the
professionals.

Senator SPECTER. I would think there would have to be an evi-
dentiary base of the children’s testimony before the professionals
could give opinions.

Dr. Bersorr. Well, I am not sure what you are saying, but the
evidentiary basis, as I see it, is the material that they have told to
the psychologist and the psychiatrist.

Senator SPECTER. But if the issue is, were the children molested,
how could the psychologist and psychiatrist testify to that?

Dr. Bersorr. Well, first of alf, they have observed the children,
and during their observations, the children have engaged in very
‘iinﬁrl'equent kind of play with what are called anatomically correct

olls——

Senator SpECTER. But the problem with the testimony of the psy-
chiatrist and the psychologist, it is hearsay, what they have heard
from the children. So that I would not see how they could testify to
the underlying fact as to what happened to the children, what the
children have told them happened to the children.

Dr. Bewsorr. Well, again, I think there are a couple of bases. One
is, as I said, that in order to support the underlying opinions, the
information that they have received would not be hearsay, that is,
it is not admitted for the truth, but rather, to justify the opinions
of the professionals.

Senator Sprcter. Well, what opinions, then, would they be called
upon to testify to?

Dr. Bersorr. Whether, to a reasonable or psychological or medi-
cal certainty, they believe that on the basis of ti‘;eir interviews with
these children, the children, in fact, have been abused.
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I think there is also o second basis for admitting their testimony.
I think that in a divorce proceeding, the children are nominal par-
ties. Their custody and their visitation is at issue; their future is at
issue, and as a party, their statements could be admitted as well.

And also, if the court would like to construct some means to
interview these children, I do not think that my client would object
to their being interviewed. I think there are ways to construct
courtrooms and to construct situations so that the children, in fact,
could be interviewed very sensitively. For example, in some
courts——

Senator Srecter. Well, that seems to me to be the central ques-
tion.

Dr. BERSOFF. Yes.

Senator SpECTER. I do not follow the .estimony of the psychiatrist
and the psychologist; it seems to me to be highly questionable with-
out the preliminary testimony of the children. And the critical
aspect is the testimony of the children, because only the children
can testify firsthand as to what happened. Mrs. Smith can testify
as to corroboration. She can testify as to what she observed about
the reddening and about the physical situation that she saw.

Do you anticipate an effort, Dr. Bersoff, to have these children
testify before the relevant courts in this case?

Dr. Bersorr. | think if it would be permitted, I certainly think it
would be helpful.

Senator SPEcTER. Do you intend to press it?

Dr. BeErsorr. Yes; I intend to do so. The experience with the
State’s attorney has been disheartening.

Senator Specter. Well, aside from the State’s attorney, you have
these other proceedings.

Dr. BersorF. That is correct.

Senator SpECTER. You have two courts that you are in where you
may be able to persuade a judge to listen to you, or at least make a
preliminary determination as to competence.

‘Dr. BErsorF. If the court would allow it, I think that certainly, it
would be very helpful. Whether the court, of course, will believe
their testimony or discount it, or consider it fabricated, of course, is
up to the court. But I think it would be very importanti. I think we
have not taken children’s ability to perceive, to testify, seriously
enough, and I think that that is a major problem in the courts
‘around the country.

Senator SpecTeER. Mr. Bersoff, let me raise a related question
with you. The Children’s Caucus last week held some hearings with
a view to propose television coverage for the Manhattan Beach
child abuse situation, and the issue has arisen as to how to handle
that. It arose in part out of hearings which the Criminal Law Sub-
committee last week held on the Big Dan New Bedford rape case,
about showing the victim on the screen, and the question about the
chilling effects on children who are witnesses.

One of the suggestions which has been made is to have the chil-
dren videotaped outside of the court proceeding and outside of the
presence of the defendants, but with the defendants able to see the
video show at the precise moment the child is testifying. Then, the
cross-examination would be possible, as required under our system
of lew, by the attorney for the defendant, who might be present,
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hut the concern has been expressed about the intimidating aspect
of having the defendants there, and there is an intimidating aspect
about having a father, or a stepfather, or some relative present.

One of the things that we are interested in is the constitutional
right to confrontation, which is a very fundamental right and a
very important right, to assure a defendant’s rights.

What is your opinion or judgment as to the propriety of having a
child testify on closed-circuit television, without the physical pres-
ence of the defendant? Do you think that that would comport with
the constitutional requirement of confrontation?

Dr. Bersorr. Obviously, you have raised a very thorny issue. You
have to balance the interests of the children and of the mother,
who is making the complaint against the interests of the father, or
of the potential defendant.

| think the way you have described it would be pretty much in
tune with what the Constitution demands. I think that probably,
one additional facet might be the father's presence behind—or
whoever the suspected abuser is—behind a one-way mirror, so that
the father or whoever it is, and the attorney, could view the testi-
monv and in a sense be present, without having the children di-
rect,y face the parent. And I certainly think, however, that there
has to be, in order to comport with the right of confrontation or
cross-examination, the opportunity for the opposing attorney to
cross-examine—the children should be examined under oath—and
to see, in fact, whether they know whether there is a difference be-
tween a truth and a lie.

So, if interviewed under oath, with proper considerations for the
rights of the accused abuser, I think that videotaping could be used
in the courtroom, if we have the videotaping done under specially
constructed environments, and being interviewed and questioned
by either sensitive professionals or attorneys who have been guided
by sensitive professionals who are experienced in these matters.

Senator Specter. Dr. Bersoff, you are an expert in this field.
There has been a rash of notoriety recently on issues relating to
child abuse. The two cases that we are going to hear about later
todayv, about the 1Y9-year-old who killed his father because the
father was sexually abusing the daughters in the family; the case
sbout the 12-vear-old girl who was held in confinement after she
comp'ained about sexual molestation by a stepfather; an extensive
article in the Washington Post on March 24 of this year which re-
ports the findings of the D.C. Children’s Hospital Sexual Abuse
Program; the findings of the chief of pediatric’s at Baltimore’s Lu-
theran Hospital; the chairman of Maryland’'s Governor's Task
Foree on Child Abuse; the extensive article in the New York Times
on April {4 of this year captioned, “Sexual Abuse of Children Draws
Experts; Increasing Concern Nationwide”—is this a recent phe-
nomenon, or a phenomenon which has more occurrences now as op-
posed to a prior period?

I had commented carlier about my own experience as a prosecut-
ing attorney in the sixties and early seventies, where these kinds of
complaints were not presented. While a district attorney cannot
necessarily bring all the cases that are presented to him, in a city
like Philadelphia, we hear just about everything. This is not a line
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which I heard, during that period of time. But today, it appears to
be a rampant problem.

Do you think it is of recent origin, or at least in this magnitude
and intensity, is of recent origin?

Dr. Bersorr. Well, as a scientist, I have to say that it would be
hard for me to come out with any conclusions. The prevalence of
abuse is unknown. I know it is more common than is generaily be-
lieved. My guess would be that it is not more rampant, but the re-
porting of it is more rampant. I think that——

Senator SPECTER. We very frequently use the expression, “the tip
of the iceberg.”” But the size of the tip may have some relationship
to the rest of the iceberg. Certainly, if this is a tip, there is certain-
ly more of a tip showing.

Dr. Bersorr. Well, I think that is right. I think there are a
number of factors that I would say—I would certainly think that
generally, the concern about children’s rights which has developed
in the fast decade has been important. Certainly, the women'’s
rights movement, I think legally, the breakdown of intrafamily tort
immunity. I think the breakdown of the parent-child privilege; the
willingness of people like my client to talk about these things,
whereas they were not willing to before—I think all of these things
have led to the statistics that we now have, which in fact show that
it might be the tip of the iceberg. I know there is one report that
only 2 percent of intrafamily sexual abuse is reported to the police.
So if that is true, there is a whole lot more going on that we do not
know.

Senator SeectiR. There is one more factor that I would like your
Jjudgment on. That is, there has been a dramatic change in the ma-
terials available on the newstand, the sexually explicit materials. A
drastic change occurred in the late sixties and early seventies as to
what vou can buy and see: Couples in sexually explicit positions;
children in the nude, in sexually explicit positions. This subcom-
mittee has recently reported out a child pornography bill, and we
have had very extensive hearings. I can recall very well the kinds
of cases which were brought, flimsily, by prosecutors in the early
sixties, which amounted to virtually nothing, and then the whole
stream of movies—"God Created Woman,” “Curious Yellow”—and
then the laws were very materially changed, and today, on any
newsstand. vou can buy all sorts of materials which are not sugges-
tive, but they are uictoral.

The question wﬁich I think would require some analysis, and I
do not know the answer. is to whether that might be contributing,
to suggesting conduct with fathers and children which might not
have been so readily in mind in the past.

Dr. Bersorr. Well, I think that certainly is a reasonable hypothe-
sis. I do not think we know yet what the relationship between ob-
scene or pornographic material and overt behavior is, I think it is
still a guess. I think, rather than seeing the problem more as envi-
ronmental. I believe that it is more related to the person who is
doing the abuse himself. There may be rationalizations—for exam-
ple. pornosraphic material, or hostility toward the mother, or the
failure of the mother to be as loving as the father would want—
those are all excuses that put the responsibility outside the person
who is doing the abuse. My personal opinion is that we have to
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look at the person himself. And as my client has said, in this case,
the tather has not admitted that it is going on, and that may be
correct. But as she has said, one of the things that we do know is
that when the parent does admit the problem and seeks help, that
there is a significant amelioration of it.

Now, I would look to the person who is doing it rather than to
stimuli outside of the person.

Senator SpecTER. Mrs. Smith and Dr. Bersoff, would you keep
your seats? Our second mother arrived shortly after you started to
testify.

[The prepared statement of Dr. Bersoff follows:]
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PREPARED STATEMENT OF DoNALD N. BERSOFF

It 1s an honor to have the opportunity to submit this statement and I

am especially appreciative that the Subcommittee belfeves the {ssue of the

. proper adjudication of sexual abuse of children {s important enough to hold
hearings on the matter. [ am Donald Bersoff, one of the attorneys
representing the mother you have just heard from. In addition to being a
member of a law firm in Washington, D.C., I have taught and practiced
psychology. I received my doctorate in the latter field almost 20 years ago,
specfalizing in probiems related to children, families, and schooling. One of
my major fnterests as both a lawyer and psychologist {s children.
Nevertheless, I rarely invrive myself in domestic relations )itigation and my
client currently has exceileut representation fn that regard. Because of my
background, however, the children's mother asked me to become 1nvolved
concerning the sexual abuse {ssues in the case.

You have already heard from the mother herself concerning the
frustrations she has felt in attempting to get the courts, the state's
attorney's office, and the children's appointed lawyer to take her children's
claims seriously enough to take some actfon. The particular case you have
Just heard about probably epitomfzes every major problem that confronts
children when claims of sexual abuse are made in the context of domestic
relations 1itigation.

First, in the case of very young children, as here, it is one of the
parents who surfaces the allegations. When those allegations are raised in a
divorce situation, tha legal system tends to discount them as a ploy by the
complaining party to gain financial or other advantage over the parent
suspected of sexual abuse. Masters and judges who have become fnured and
cynical as a result of their involvement in emotional, contentious, domestic
relations cases become resistant to these claims and, unfortunately, fail to

. take them -riously. Although there fs no doubt that some complaining parents
coerce their children to fabricate claims of sexual abuse for the parents’ own
ends, there are enough specific psychological, as well as physical,
indications of abuse to separate the genuine from the false ciiims. Some of
the symptoms children exhibit are withdrawal from others, sieep disturbances,

regression to a more infantile level of development, sexually-oriented play
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with dolls, depression, and school problems, In essence, they appear very
much 1ike other victims of severe stress, most particularly like women who
have been raped. As a result of sensitive interviewing by mental health
professionals and their subsequent testimony, judges ought to be able to sort
out the spurious from the genuine claim. However, they have to be willing to
listen to that testimonv and very often they choose not to.

Second, courts are very naive about child development. They do not
belfeve that preschool chlld;en. as in this case, are reliable reporters of
events or can differentiate fact from fantasy, truth from ljes. As a result,
young children are, in almost all cases, not permitted to testify. Many state
statutes hold that children below & certain age, e.9., 10-12, are presumed
incompetent to testify. The basic test for competency is whether children
have sufficient intelligence and ability to give reljable and relevant
testimony that could be of assistance to the court. Social science evidence

indicates that young children can give accurate descriptions of what they have
experienced if questions are direct, simple, and framed in the language of the

child, Furthernore, on certain memory tasks children as young as age 4-5 are
able to perform as well as adults. Certainly, children can look incompetent
in the face of inappropriate questioning by attorneys and judges asking long
and complex questions. But, 1f done with some sophistication about children's
1anguage development, preschool children can be excellent witnesses. Yet,
most states will not allow such evidence if the child is of preschool age.
Like Ralph Ellison's hero, children remain Invisible Persons whose
testimony is rarely credited. For example, in this case, despite the fact
that both of the mother's children talked quite explicitly about the conduct
of their father to two experienced and sensitive mental hesltk
professionals--a psychologist and a psychiatrist--and one of them gave a
audio-recorded statement to a female police officer, the state's attorney
refused to move toward charging the father with sexual abuse in the 1ight of
the father's denfals. His rationale was that no jury would convict the father
based on the children's statements or the testimony of the professionals in
the face of the adult's denfals. Yet one could hypothesize quite reasonably
that children have less incentive to 1ie than do adults. As a Los Angeles

police officer stated in USA Today on April 6th, "When children report
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something, go into any detafl about sexual activities, you'd better believe it
happened.”
Third, Yawyers appointed to represent children {n divorce
* proceedings, ostensibly to protect their interests, often act adversely to or
in fgnorance of those interests. For example, in the case of my client, the
children described explicit instances of sexual abuse by their father to the

two mental health professionals 1 spoke of earlier whom they saw for
evaluation and treatment. A lawyer was appointed for the children to decide

whether to waive the psychiatrist/psychologist-patient privilege. The lawyer
was well aware of those statements as wel) as a report by the Montgomery
County Protective Services Unit recommending that the father should not be
permitted visitation, even under supervision by his relatives. Yet, the
children's lawyer refused to waive the privilege prohibiting the professionals
from testifying at two recent hearings. Jt%t; rationale for blocking the
testimony was that it would be ®e premature to admit 1t and 1t would be
harmful to the children not to visit their father. As a result of this
failure to waive, the mother was held in contempt for refusing to permit
visitation, as the court had earlier ordered, and she 1s now faced with a 10
day jail sentence. Furthermore, the father's attorney has since filed a
motion requesting more time for visitation with the children.
1 do not impugn the motives of the children's attorney 1n this case.
I just think her judgment is seriously faulty and her rationale for refusing
to wafve the privilege {rrational. The privilege is designed to protect
patients who do not wish to disclose personal communications in a legal
proceeding. There is every probabil{ty that a young, sexually abused child
unable to defend herself against an abusing father, would want the court to
hear her testimony. vyet, the children's lawyer has never interviewed her
cltents to ask them whether they wished to continue to visit their father or
. whether their disclosures should be presented to the court. She has merely
represented them in terms she perceives to be in their interest without ever
attempting to discern what, in fact, thefr true interests are. When I moved

to have the children's lawye: reylaced with a more sensitive and sophisticated

one, the court ruled that her judgment was sound 3nd intelligent.




20

Lastly, the law has created a strong presumption in favor of family
privacy and so any investigation into parent-child relationships is often done
gingerly. For example, sexua) activity that does not produce evidence of
disease or forcible entry is reinterpreted as mere fond1ing between a oving
father and his daughter. I wholeheartedly support the principle of minimal
state intervention in family relationships, and we should recognize that the
primary custodians of children are parents, not the government. But, the
Supreme Court recognized 40 years ago that although parents can make martyrs
of themselves, they may not make martyrs of their children. Under that
principle, every state legislature in the United‘States has established child
abuse reporting statutes. Nevertheless, while we have enforced those statutes
in cases of physical abuse, we have not done nearly so well in cases of sexua)
abuse.

I have only briefly sketched major problems gleaned from my
experience. In terms of solutions, ! cen suggest a few, also briefly. First,
1t would be helpful to have specially trained police officers and
prosecutorial staff to investigate allegations of sexua) abuse and interview
children. There 1s a major training role for clinica), school, and
developmental psychologists in this regard.

Second, we should develop specially constructed environments in which
to interview children. It would be very helpful to place children in
comfortable, familiar settings, have them talk to sensitive professionals and
police officers, and have those interviews recorded on video tape. In this
way, the tape could be used several times which would prevent repetitive
{nterrogation in frightening surroundings 1ike a police station or courtroom.

Third, we need to educate those who populate the lega) system that
claims of sexual abuse are not mere ploys by a querulous, se)f-interested
party in a divorce but is a serfous problem that is traditionally
underestimated and underreported. The prevalence of sexual abuse is unknown
but a variety of estimates in the 1iterature indicate that about 20-303 of
females have had sexual contact with males prior to age 16. One study asserts
that only 2% of intrafamily sexual abuse is reported to the police. The
recent revelations of sexual abuse of children in day care centers and nursery

$chools have served to heighten our awareness but it is sti1) trus that
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society has not invested very much by way of resources for identification,
treatment, and prevention.

Finally, we must Yearn to trust children's judgments and pirccpti ons
more than we do. If there i one pervasive myth that seems impervious to
change at the present, it {3 about children's capacity :» perceive, to make
decisions, and to exercise judgment. The Supreme Court has perpetuated that
myth asserting, without evidence, that children, even in adolescence, are
incompetent to make decisions concerning their own treatment. If our most
respected legal body is ignorant of, or refuses to believe, the socia) science
evidence that proves otherwi 'u. 1t wil) be difficult to persuade loca) judges
that children should and, indeed, must be heard. Unti) that happens, we wil)
continue to pay mere 1ip service to our often proclaimed intent to protect
children’s best interests.

Thank you.

Senator SpecTER. 1 would like to call on a woman who we will
identify as Mrs. Jones to step forward at this time.

Would you come forward, Mrs. Jones?

Mrs. Jones, you were not here before we started, but the issue
arose as to being photographed, and there had been a screen ar-
ranged here, which seemed to me to be very cumbersome. The re-
quest has been made that neither you nor Mrs. Smith be photo-
graphed, and it is not a binding order, because this committee has
no authority to give binding orders to the media. But I believe it is
being observed, and the question that I have for you—and it may
be too late to ask now--is that arrangement satisfactory with you?

Mrs. Jones. Yes, that will be fine.

Senator SpecTer. Mrs. Jones, we will not refer to you by your
name, in order to protect to the extent we can your anonymity.-
Would you pull the microphone closer to you and tell us what hap-.
pened to you and your 12-year-old son and 11-year-old daughter?

STATEMENT OF MRS. JONES, BALTIMORE, MD

Mrs. JonEs. Our nightmare began the latter part of 1978. Sexual
molestation of my children was not suspected by me until 1981,
when my daughter at that time was 8 years old, and began to act-
out sexually. She did not come forth with her sexual molesting——

Senator SpecTER. Mrs. Jones, when were you married?

Mrs. Jones. In 1968. December 14, 1968.

Senator SpECTER. And were you separated at some point after
that?

Mrs. Jones. We were separated in 1979, and my divorce was final
in 1981,

Senator SpECTER. Your daughter is now 11, and your son is now
12?
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Mrs. Jonks. Yes; my daughter will be 11 in August, and my son
just turned 12,

Senator Spectek. All right. That sets the chronological scene.
Now, would you proceed?

Mrs. JoNks. My daughter was not able to come forth with what
had been happening to her sexually until February 27, 1983. So |
lived with fears; my children lived in g-eat agony——

Senator SPECTER. She did not report it until February 27, 1983?

Mrs. JoNEs. Yes.

Senator SpecTER. When do you believe that it began?

Mrs. JonEs. She claimed it began in late summer, early fall of
1980, when she had just turned 7 years old.

Senator SPECTER. As precisely as you can tell us, what happened
to her, according to her claim?

Mrs. JonEgs. According to her claim, she would be asked to come
into her father's bedroom to have a talk; the door would be shut.
At that time, he would undress and put his penis in her mouth.
She would then have to fondle his body, while he fondled hers.
There was oral ejaculation. TheK then would go to bed, and he
would try vaginal penetration. When I asked her if he actually had
penetrated I do not think she totally understood, and I did not
want to put any additional words in her mouth. She described him
as rubbing his penis between her legs and trying to force it into
her vagina. When she would scream that it hurt, would he please
stop, he would become angry and would stop.

She did tell me that she would come home and not tell me that
she had vaginal itching; when she went to urinate, it was very,
very sore.

She. as well as my son, had been living under great threats of
being physically abused to the exient where they could not see
anyone. They were threatened to be taken away and never re-
turned home. These threats were carried out during visitation,
with calls being made to me while they were with their father,
stating that they would not be brougnt home.

Senator SPecTER. Over how long a period of time did that go on
between the father and the daughter?

M-s. Jonks. It went on from 1980 through September 1982.

Senator SpecTER. So. from the time she was 7 until 9?

Mrs. Jones. Yes.

) Senator SercTER. About how many times did that occur, if you
now?

Mrs. Jones. It occurred on each visitation time.

Senator Specter. How frequent were those?

Mrs. Jongs. Visitation was ordered every weekend.

Senator SpEcTkR. What, if anything, happened to your son?

Mrs. Jonks. My son, I was aware, had been receiving a great deal
of physical abuse as well as ¢emotional abuse. He had been in ther-
apy since 1979, and by 1951, I vas being told that he was in such a
state that when he became an aaolescent, I should think of institu-
tionalizing him. I was advised in 1982 by a Baltimore City Protec-
tion Service worker, Paul Katz, that Alex was also sexually abused.

Visitation was so traumatic, it got to ¢ point where he was abso-
lutely refusing (o go. The first time he retused to go, he barricaded
himself under the basement steps, barricaded himself with my

)
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daughter’s childlike kitchen sink and refrigerator standing on top
of one another, not allowing anyone in to him. He then would run
up and hide in his room, and 1 would have to drag a 4Y0-pound
young man down the steps, clinging to the bannister, kicking,
screaming and cursing at me. This went on through each visitation
time.

I went to the pediatrician on the sexual acting out of my daugh-
ter; she would hold her legs up in the bathtub, as if she were at a
GYN for an examination, and let warm water run .nto her vagina.

Senator Specter. How old was she when she did that?

Mrs. JonEs. Seven and a half, eight years old.

She then showed my 12-year-old how to have intercourse, and at
one time, paid him to have intercourse with her. I had caught them
one time with their clothes on, and then was told of the other occa-
sions by my son, of what she had done. He said they undressed on
the other occasions.

Senator SpECTER. You say you caught them on one occasion how?

Mrs. JoNEs. With their c{othes on, imitating intercourse.

I also saw her allowing our dog to lick her vagina in her bed-
room. We have a very small dog that sleeps with us; it bed-hops at
night, goes from one bed to the other. 1 had come upstairs several
times and saw this, and I thought, am I seeing correctly, is this
really real, is she coaxing this dog to do this.

I approached the pediatrician about it and he said, “We!l, maybe
she is just more mature for her age than most girls.” I went to the
psychologist about it, with my daughter beginning therapy in 1981.
They again blamed it on maturity. No one would come out and
admit that it could be sexual abuse.

My son and daughter both told me that my daughter was being
french kissed by her father, describing what french kissing was,
putting tongues in each other’s mouths; that she was being forced
to sleep with her father.

My scn and daughter were telling me that my son was being
forced to bathe with his father, as well as sleep with him on occa-
sion against his will; that my son was being punched, kicked,
thrown, slapped, and even bruised, but the bruises were not shown
to me until they were healed, or even told about it for fear of what
might happen.

I made a report to the authorities the first time I heard of my
son being bruised. They said all they could do was make up a sus-
pected report, but nothing would happen.

Senator SpecTER. Which authorities did you bring that t. the at-
tention of?

Mrs. Jongs. 1 brought it to the attention of the police department
in Baltimore County at that time,

Senator SpecTER. What action did they take?

Mrs. JoNEs. They took no action whatsoever.

Senator SpeECTER. Do you know why?

Mrs. Jongs. No, sir, I don’t. I do not know why. As Mrs. Smith
has said, why aren’t our authorities moving to protect our chil-

dren?
If 1 may continue, it gets worse, unfortunately.
Senator SpecTER. Please do, yes.
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Mrs. JoNEs. During our divorce hearing in 1981, with all the chil-
dren were going through and refusing visitation, my son paranoid
at this point, me being told he might be institutionalized, doctors
encouraging the visitation to please the court by saying, ‘‘Force
him out on the front porch. At least have him talk with his father.
Maybe that will appease the father.” My son would come in with
his face picked anc;) gleeding, in fear; my daughter out there——

Senator SpeCTER. You say he came in——

Mrs. Jones. My son would sit on the porch to talk with his
father, if I pushed him out the door and shut it, watching from a
window to make sure they were OK, he would sit there and pick at
his fuce while his father talked to him, and then come in with it
bleeding.

Senator SPECTER. As a result of picking at his own face?

Mrs. Jones. Yes. I brought this to the attention of the doctors
and attorney. Nothing could be done.

When we went to court in 1981 for the divorce, the children
talked with the judge, who happened to be a special court of ap-
peals judge, Judge Allan Wilner, who was sitting in for the
summer. The children spoke to him in his cha.abers, privately, no
witness there, of the physical abuse that had been going on and the
threats that were being made. The judge came back into the court-
room and spoke of what the children said, but said he really did
not believe them. He told my husband to be more cautious with his
actions with the children. :

Senator SpecTER. Did the judge say that in the presence of the
children?

Mrs. JonEs. No; he did not. He told the children that they had to
try to make visitation work. He told them that they had to go for
at least five times, and that if after the fifth visitation time, 1t was
still not working, or if they had any serious problems, he wanted
them to contact him personally, and he would take action. They
later tried, through myself and Mr. Hattaway, to contact the judge,
but Judge Wilner refused to see or hear them.

Senator SpECTER. Did you tell the judge about what you saw your
daughter do, which was corroborative evidence?

Mrs. Jones. [ was told »t that time that was not allowed into
court, because I had nothing to prove it; all I had were actions that
were not considered sexual abuse.

Senator SpecteR. Who told you that?

Mrs. JonEs. I was told that by the attorneys that I had.

Senator SpeECTER. Did your attorneys seek to have your children
testify concerning what happened to them?

Mrs. Jonkes. That is correct. Mr. Brian Hattaway, of Bragel &
Bragel, was representing us then. He had asked the court to mp-

oint an attorney to the children, which the court did, a Mr. Barry

einster. The children had spoken to Mr. Meinster about the phys-
ical and emotional abuse that was occurring at this point, but not
the sexual.

Senator SrecTER. Why not about the sexual issue?

Mrs. Jones. My daughter had not ¢ )me forth with the sexual
abuse that had been going on. All she would say at that time was,
“I have to deal with Daddy; you don’t.” That is all that she would
state.
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They considered french kissing and sleeping in bed with their
father not sexual abuse—not enough that the authorities would
take any action.

Senator SpEcTER. Who considered that——

Mrs. JonEes. At that time, the attorneys. Later protective service
workers and the police.

Senator SpectTeR. The attorneys told you that french kissing and
sleeping with the father was not sexual abuse?

rs. JoNEs. Yes. It would not be handled in court as sexual
abuse. I had not a legal right to stand on—and also, that the physi-
cal abuse was something that they could not do anything about.

Getting back to the fact that the children were appointed an at-
torney, a Mr. Meinster. The children spoke to him of the physical
and emotion1l abuse they were encountering. In coming into court,
Mr. Meinster brought none of this to the attention of the court.
The children did speak. My attorney asked to have them speak to
the judge in his chambers, as I stated; the djudge coming back,
saying he did not believe them. Mg ex-husband is represented, and
has been through our problems, a Mr. Dana Levitz, who is a
State’s attorney in the Baltimore County State’s attorney’s office.
He, I understand, up to a year or two ago, was a prosecuting attor-
ney in child abuse matters. His immediate boss is a Mr. Howard
Merker, who is right under Sandra Q’Connor, and I bring those
names up as they will come out as I talk.

The judge had told the children to go five times to try to make it
work, and if not, to get back to him. My ex-husband was again
granted liberal visitation rights by the judge.

Dr. Robert Blatchley came in behalf of my son, and reported his
emotional state to the court and suggested to the court that my ex-
husband should have therapy if the court decided to order visita-
tion, as well as for my son to continue. The court disregarded his
advice, and did not order therapy for my ex-husband.

Then, in late October 1981, my son was taken on visitation by
force. He was picked up as a sack of potatoes, thrown into the car;
my daughter began beating on the door, “‘Let me in”——

Senator SpecTeER. Who picked him up like a sack of potatoes?

Mrs. JonNes. My ex-husband.

Senator SPECTER. | see.

Mrs. Jones. He threw him in the car, ran around, and got in.

I was upstairs making beds, thinking all was well, until I heard
the screaming outside, in the winter, cold outside. Looking out the
window, I am watching this occur. My daughter is banging on the
door, “Mommy, Mommy, Mommy, please let me in, please let me
in. No, I'm not going with you. Please let me in.” The whole neigh-
borhood could hear, she was screaming so loudly.

He was returned late that Sunday evening—this was a Saturday
morning——

Senator SpeCTER. So the father took only the son, not the daugh-
ter, on that occasion.

Mrs. JoNks. Yes.

He returned and talked about having to sleep in bed with his
father, of being thrown on the floor for about an hour’s time, not
allowed to get up off the floor, being verbally and physically
abused, threatened. He came in Sunday evening, telling me this.
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I contacted my attorney and wanted a hearing with the judge. 1
had had it by then; I could take no more. I said, “I will camp out
on somebody's doorstep, if you don’t.”

Also, there was a custody hearing that was to occur, because my
ex asked for custody during the divorce hearing, and I was told to
obtain an attorney for that hearing.

Only because I protested so loudly did I get an appointment with
the judge. Before meeting with Judge Wilner, I had terminated my
attorney, because he had told me that I should beat the children,
make them go with their father, and discount anything they might
say. | felt he was not hearing us, and this would not be helpful to
us. 1 saw Judge Wilner in his office, along with my ex-husband and

* . his attorney, Dana Levitz. Mr. Levitz was there for some of the

stay, and then left. I tried to explain to the judge the kinds of ac-
tions that were happening on visitation, as far as the physical and
emotional part was concerned. I was interrupted to be told, who
was | to tell him; who was 1? I am just a woman. I am just a
mother. He said, “You are just a mother. I am the judge. Who has
more experience here?”

d I have more experience here, and I will tell you that these chil-

ren——

Senator Srecter. When did this happen?

Mrs. Jongs. This happened in November 1981.

He said, "'l have more experience at this. These children are
lying. Can’t you see they are lying? They are pitting you against
your ex-husband.”

My ex-husband denied all the allegations that I brought before
himi‘and the judge gave him additional visitation rights during the
week.

I then had contacted the woman who was to do the investigation
on the custody matter.

I had obtained an attorney in December, Mr. John Denholm. I
asked him to please get this into a different court, that the judge
was prejudiced and was not hearing what was happening to the
children, and of the emotional state of my son, and now my daugh-
ter involved in it—by this time she is worsening. And he assured
me this judge would not hear my custody case; that that is not
heard of—especially a judge who is just filling in. This was in De-
cember of 1981,

In March 1952, he was notified that Judge Wilner had asked to
sit in on this case and to be the judge in this matter. He was quite
floored at this. He talked with the woman, Mrs. Boyce, who was
doing the custodial investigation, at which time she told him that
she was going to state that she felt that I, the mother, should
continue with custody of the children and that therapy should
continue.

When we got into court, her statement had changed. It was my
attorney’s opinion that—well, it was brought ont in court that
someone had contacted Mrs. Boyce, saying that he was my attor-
ney, and confidential information was exchanged in the conversa-
tion, so her testimony was discredited from court, at which time
she said she felt that the children should go into a foster home and
not be allowed in my custody.
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The hearing went on. [ had three psychologists come at that time
to speak in behalf of the children. I had a Dr. Virginia Blatchley, a
Dr. Stuart Burman, and again, Dr. Robert Blatchley. My daughter
was seeing Stuart Burman; my son, Robert Blatchley, and I was
seeing Dr. Virginia Blatchley, to kind of bring into one focus with
one person the therapy with the children, and how I as a mother,
supporting the children and trying to help them, could handle this
matter.

We went into court in May 1982, They testified in the children’s
behalf, again advised the judge strongly that therapy was needed
for my ex-husband, and again, it was ignored. Again stating there
was no bond between father and children and never appeared there
ever was one. The judge found me to be an unfit parent. He felt
that it was | who was causing the Froblems during visitation.

Ny daughter was not coming forth to the psychologist on the
sexual abuse, even though I brought m]\; suspicions to his attention.
He said without her coming forth with it, he could not come out
with it, either. He said he would need to see my ex and daughter
together before making such a statement.

Senator SPECTER. Your daughter would have to come forward
with the specifics before the psychologist could testify?

Mrs. Jones. Yes; that was what I was being told.

Senator SercteEr. Was she available to testify about it at that
time?

Mrs. Jones. Yes; and Mr. Denholm asked the judge to speak with
the children in this hearing, and the judge said, “No; I do not want
to speak with the children. I already know what they are going to
say. No; I won't speak with the children.”

Senator SPECTER. So the request was made to have your daughter
;eztify about the contacts between her father and herself and the
judge——

Mrs. JoNgs. About the french kissing and sleeping in bed, and
again, the physical and emotional abuse.

Senator SpecTeR. I see, because at that time, you did not know
the rest of it.

Mrs. JonNgs. Yes; that is correct.

Senator SprcTER. Was there ever a point where you knew about
the full range of the contacts, as your daughter had described them
Lo youl.‘ be)tween her father and }‘;erself, and the judge declined to

ear that”

Mrs. JONES. Yes.

Senator SekcteR. When was that?

Mrs. JoNes. That was in February 1983, when she came forth. It
was on a Sunday evening. I called the police department, as |
h}:]xd—-if I may back up to get to that, to show you the consistency of
this.

In May, we had that hearing. [ was on a 60-day probation period,
at which time, 1 learned later that my daughter was sexually
abused during the 60 days, enormously. Both children ‘vere being
threatened that they would never again be returned home to me.

In August 1982, we had the final custody hearing, at which time,
Dr. Leon Rosenberg, who had evaluated the children—he is from
Johns Hopkins—came in their behalf, And after bringing 15 pages
of who he was and what he was, and a written evaluation of the
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children, as well as a verbal report, the judge did grant me custody
of the children, but again stated that he felt that I was the one
who was causing the problems with the children, and not the
father, and that if I did not allow visitation to occur, I would lose
custody of my children. Only hopitalization of the children would
be allowed as a reason for the children not having to go for visita-
tion.

Senator SpECTER. Who told you that?

Mrs. Jones. Judge Allan Wilner.

The children were also threatened in May, that if they did not go
on the 60-day probation period visitational time, which was exten-
sive, that they would lose me as their mother, as their custodial
parent, and under that threat, they went, each time they were told
to go. 1 did come out with custody, and visitation was extensive, as
for a family where parents and children have a fine, good, healthy
relationship—meaning every weekend, Friday through Sunday,
overnight, every holiday, and 2 weeks in the summer, as well as
contact during the week.

In September 1982, my daughter was taken by force. The chil-
dren had been refusing to ,0; their conduct was deplorable. My son
was practically failing in school. My daughter, who is an A student
with a very high IQ, and quite articulate, is stealing since second
grade, getting low marke in school, iapping food off her dinner
plate instead of using her silverware. They are not willing to go on
visitation.

[ asked a minister, whom we knew, to come and talk with my ex-
husband on this visitation day, to help clear this matter up, since I
was getting no help through doctors or the court. My ex, at this
conversation, who appeared very calm, very calmly said, “I am
feeling very violent and angry,’ at which time he grabbed my
daughter. in what has later been described to me as a “Nelson”—
he grabbed her by the throat at the Adam’s apple, and drag her to
the car and sat on her.

Senator SpecTER. Who did that?

Mrs. JoNEs, My ex-husband.

I then was advised to call the authorities. My son ran and hid in
an abandoned yard, as he put it later, “Next to animal poop,” and
lay there for 20 minutes, for fear he would have to go.

[ contacted my attorney——

Senator SeecTER. Were those events called to the attention of the
court?

Mrs. Jones. | called my attorney. My daughter was returned
home late that Sunday evening with bruises and marks on both
forearms. She described the visitation, told me that she had seen
her futher and his girl friend having sexual intercourse in bed
during the day, and had watched it.

Senator SPECTER. Was there any effort by your ex-husband to
have any sexual contact with your daughter at that time?

Mrs. JoNEs. She did not bring it up on that particular visitation,
whether he had sexual contact with her then or not.

I called the attorney and he said to kind of disappear for a few
weekends until he could get it in court. Well, he also was a State’s
attorney, only in the Baltimore City court system. Mr. Kirk
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Schmoke had come into office, and Mr. Denholm was no longer al-
lowed to have a private practice.

I then emploi'ed Rosalyn Soudry, and asked her to please get the
matter into Baltimore City court as soon as possible, that the visi-
tation could not continue this way. Ms. Soudry made a motion to
get it into the city court, at which time, Mr. Levitz contacted her
and said it would not be heard in city court, he would get it back
into Baltimore court. There was no question, Baltimore County
court.

Senator SeecTer. Who said that?

Mrs. Jones. Dana Levitz, the attorney of my ex-husband, who is
the State’s attorney in Baltimore County.

Senator SeecTerR. You are saying the State’s attorney of Balti-
more County was handling this case privately for your husband, in
a private attorney capacity?

rs. JONES. Yes, yes, he was.

Senator SPECTER. And he is the State’s attorney?

Mrs. JonEs. He is a State’s attorney within the Baltimore County
State’s Attorney’s Office. He is a prosecuting attorney for the Balt}-
more State’s Attorney’s Office.

Senator SPECTER. Is he an assistant State’s attorney?

Mrs. JoNEs. Yes, he is.

Senator SpecTER. But they are permitted to have private prac-
tices of law?

Mrs. Jones. Yes, they are, but not to conflict with their job with
the State’s Attorney’s Office. In this case, it is definitely conflict-
ing.

Senator SpecTER. Was there ever any contention raised, formally
or informally, by you or your attorney, of that kind of conflict?

Mrs. JoNEs. Yes; getting to that, we never did get into court. I
filed charges of assault and battery in Baltimore City. I went to the
police department, only to be told to go to district court to get per-
mission of Judge Bundy. '

Senator SpecTER. Assault and battery against whom?

Mrs. JoNEs. Against my ex-husband, for the bruises and the
manner in which he took my daughter in September 1982.

In September 1982, the school had made a report to Baltimore
County of suspected abuse of the children by their father. Weeks
after making this known to the system, the officers from the child
abuse unit of the Baltimore County police department visited my
home, shortly after this incident had occurred in front of our
house, to which I had an eyewitness, the minister. They said there
was nothing they could do on that particular incident. M daugh-
ter then explained the french kissing and the sleeping in bed with
her father. My son confirmed it and also spoke of the physical
abuse he had been incurring all along.

They said there was nothing they could do. Unless my daughter
came forward with actual rape, there was nothing that they could
do. They said they weren’t concerned with the physical or emotion-
al abuse. Shortly after that, Baltimore County Protective Services
worker, Emily Stcimke, came to our house. Again, the children told
what had been happening, my daughter not elavorating any fur-
ther than this. Ms. Steimke also stated there was nothing Protec-
tive Services could do. Baltimore City Protective Services, as well
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as Mr. Ronald Bacon of Ne«lect, came to my house. There was
nothing they could do.

Mr. Ronald Bacon, from the Neglect Department of Baltimore
City, said he was going to have to file papers against me for being
a neglectful parent for allowing the visitation to occur—even
though he understood 1 was under court order to do so.

Senator SprcTeER. What did your attorney say about all this?

Mrs. JonNks. Nothing. At this point, I had spent $13,500 only in
legal hl'ves, not medical fees, which were amounting to $800 per
month.

I went to file the charges on assault and battery by myself. I was
told by the police department that 1 had to go to district court and
get permission from a judge, which 1 did. I came back. They told
me it would only be filed in a drawer. I then went back to Judge
Bundy, and through the judge and the State’s Attorney’s Office in
Baltimore City, was allowed to file the charges. The State’s Attor-
ney's Office in Baltimore City said that they were also going to
charge mir ex with sexual assault. They felt that the french kissing
and the sl :eping in bed warranted that.

Senatur SprcTER. So by this time, the authorities were prepared
to proceed with the charges.

Mrs. JoNEs. So they said, so they said.

Senator Specter. And what happened then?

Mrs. JoNes. Nothing happened. In February, my daughter came
forth with the sexual abuse. I called the detective I had spoken
with in Baltimore County, Detective Mark Bacon, from the Abuse
Unit. | went to see him that Monday evening with my daughter.
Sne went into 2 hours of elaboration of the sexual abuse that had
been occurring. In that interview was also Emily Steimke from Bal-
timore County Protective Services. The officer insisted that 1 get
some sort of order that would prohibit visitation from occurring,
that he had great fears for my children’s safety. He wanted dates
and times of incidences. He insisted on exact dates and times, be-
sides what my daughter had quoted in the interview. All I could do
was—I| had been asked by all the attorneys to keep ledgers, diaries,
of all the different things that were happening over the years,
which I did, and through these, sitting down with the children and
my father, going over visitation as 1 had recorded, the children
would then remember things that had happened, and my daughter
would state that she could remember that to be an incident where
the sexual abuse took place, and 1 gave the dates my daughter’s
statements, and times to the police officer, Detective Mark Bacon.

The police officer did not contact any of the psychiatrists or psy-
chologists involved, nor the Sexual Assault Counseling Unit in Bal-
timore City, where my daughter was then in therapy——

Senator Srectrk. What happened to this complaint? What hap-
pened as a result of your bringing this matter?

Mrs. Jones. My ex-husband was called in for an interview with
the detective. At that time, he brought to the detective’s attention
that he should contact Judge Wilner and Mr. Levitz, which he did.
They are the only people——

Senator SpectER. Was your husband still represented by an as-
sistant State’s prosecutor at this time?

Mrs. JoNEs. Yes; he was.
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There were no other persons contacted in this investigation in
behalf of my daughter, only the judge and the particular attorney
in guestion. My ex was given a polygraph test, which they say he
passed with flying colors. The officer then came to my daughter’s
school that Friday and interrogated her. I understand the ruling in
Maryliand to be that when an officer wishes to speak to a child in
this manner, unbeknownst to the custodial parent, he has to talk
with the principal of the school, have someone present with the
child whom the child knows and feels secure with. He did not do
any of these things. A man who tells me he is thoroughly trained
in this area talked with a secretary, who is only in the school on
Fridays. He had the school nurse come in—the school was new to
my children at this time—they came to IHM in September 1982—
and the nurse did not know my daughter personally. In the inter-
view he started out with, “Heilo. I spoke with your father. I gave
him the test that tells me he is telling the truth. I have canceled
the warrant for his arrest. He is not going to be arrested. Do you
know what that means?”’

Mydduughu-r said, “Yes, I do. It means he is not going to be ar-
rested.”

The officer, knowing the threst she had been under, knowing her
fears of being taken away, of being beaten so severely that she
would not be able to even see, tells her this, and then made her in
front of the school nurse go into explicit detail of the sexual inci-
dences that had been happening since s!e was 7 JYears old.

Then he began, **Are you lying? Are you lying? Are you lying be-
cause vour mommy told you to say these things? Are you lying?
Are vou lying?"

This continued until she felt she could handle no more and final-
lv said, “Yes, sir, [ am lying.”

He said, “Thank you for being an honest little girl,” and sent her
back to her classroom.

Senator SeecTEr. How long did that last, if you know?

Mrs. JoNks. For about a half hour.

I talked with the school nurse to confirm what my daughter had
said about the interview, and she said that was basically how it
waus handled. He had a very sugarsweet tone of voice——

Senator SeecTer. What is the name of the school nurse?

Mrs. Jongs. I do not have that handy. It is in my report which I
gave to Ms. Westmoreland.

The officer called me that evening and told me that the warrant
was not being issued, that nothing was going to happen in this
case, and that he felt I should contact my daughter’s therapist,
that she was very disturbed and needed to see him immediately.

Senator SereTkR. About when was that call?

Mrs. Jonks. That was in the first or second week of March 1983.
The date and time are in the manuscript I presented to this com-
mittee,

Senator Spkceter. Could you summarize what has happened since,
because we are starting to run very long.

Mrs. Jones. OK. Since then, I have been to see Sandra O'Connor
personally. She understands the situation. She admitced that ther-
.-}:p]v for my ex-husband is out of the question because it would not
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Senator Seecten. You have been to see whom?

Mrs. Jones. Sandra O'Connor, State's attorney for Baltimore
County.

The warrant for his arrest was canceled by a Mr. Howard
Merker, who is directly under Sandra O’Connor, and is Mr. Levitz’
boss, immediate superior, and was not canceled through Mr. La-
zero's office, as is normally handled. Ms. O’Connor said that the
case will not be held in Baltimore County, that she will not pros-
ecute a case in her court that is questionable, or one that she is not
100 percent sure of winning.

Through Baltimore City, again—as in Baltimore County—they
were asked by m% ex on that case to contact Judge Wilner and
Dana Levitz, whic the{ did, and that case has been dropped. Their
decisions on abuse totally changed. And from a Mr. Alexander Pa-
lenscar—Baltimore City State's attorney’s office—I have a letter
that states in his opinion that my daughter’s statements could be
impeached.

I have called and been seen at the Governor's Task Force on
Child Abuse and Neglect.

1 have given to the Governor's task force this manuscript, which
I have presented to this committee. I presented proposals of what I
think Maryland might need and askeg them to work on that issue.
I have lobbied on child abuse bills there. Unfortunately, two of the
five bills were not passed into law.

I have written a letter to the Governor, who stated I should con-
tinue through the courts. Judge Allan Wilner has stated to both
Baltimore County and Baltimore City State’s attorney’s offices, as
well as to other officials, that I am emotionally and mentally dis-
turbed and that if I continue my pursuit in trying to protect my
children that I will lose custody of my children, that my ex-hus-
band—the abusive parent—will have custody, and that I will go to
jail. This is stated as also being said by Mr. Levito.

I have been told that if I took proceedings against the attorney—
Dave Levitz as well as the judge—Allan Wilner—that not only
would I go to jail and lose custody of my children, but I would also
lose any possessicn that I might own.

Senator Seecter. Who told you you would go to jail?

Mrs. Jongs. I have spoken to the Maryland Lawyers’ Referral
Services, a Susan Gainan; this was told to me by her. This was also
told to me by the University of Baltimore Legal Clinic, and also by
a Mr. Charles Rand an appelate attorney, and by an attorney
within the Baltimore City States’ Attorney's office.

. _?snator Specter. Did they tell you on what basis you would go to
jail’

Mrs. Jonks. There seems to be political involvement. It has been
stated to me by a States attorney within the Baltimore City States
attorney's office—who has asked to be anonymous because of
threats to his job—and by above mentioned that a false charge of
denying visitation would be charged.

Senator SpecTeR. Well, let me summarize and see where you
stand now, with respect to all the matters. .

No criminal charges have been brought against Kour ex-husband.

Mrs. Jones. They have been refused. I cannot bring them. Nei-
ther Baltimore County or Baltimore City officials will hear them.
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Senator SrecrrR. And does your ex-husband still have visitation
rights with .ie children? '

Mrs. JoNEs. Yes, he does.

Senator SpecTER. And how often does he see your children?

Mrs. Jones. He has not seen the children since the September
incident, September 17, 1982. He has made himself known to us
through phone calls to the children which are quite frightening. He
has made himself known to us by visiting people that we know and
making allegations.——

Senator SpECTER. Does he support the children?

Mrs. JonNes. He pays his child support, but plays the game of
holding it up enough to cause great financial need for me. This is
explained in the manuscript.

Senator SrecteER. How is your daughter now?

Mrs. Jones. My daughter is still in counseling; now with a sexual
abuse counselor. I have found, as many people in my situation
have, that many psychologists and psychiatrists are ignorant on
this particular subject, and because of their ignorance on it, cannot
handle the matter, and they will just push it over and tell you that
it will all go away one day.

Senator SpecTER. How is your son now?

Mrs. JonEs. My son, after counseling with a Dr. Michael Fox, has
done a complcte turn-around since there has been no physical in-
volvement with his father.

Senator SPECTER. He seems to be OK?

Mrs. JonEs. He is doing much better. He is still paranoid, and he
still carries a great deal of anger.

Senator SpECTER. Dr. Bersoff, let me ask you a question, if I may,
at this point. What is your evaluation to tf‘\’e extent that you have
had experience with such matters, as to the long-term impact on
the 3- and 4-year-old daughters that Mrs. Smith has testified about,
and the 1l-year-old daughter and the 12-year-old son that Mrs.
Jones has testified about?

Dr. Bersorr. Certainly, on the short term, there are sc-ious con-
sequences, as both of these mothers have testified. In the long
term, for a large minority of children, there are chronic problems
that stay with them throughout their lives.

Senator SPECTER. Are they likely to become abusers of their own
children?

Dr. Bersorr. Well, that certainly is a possibility, if there is no
intervention and no attempted treatment.

Senator SpecTER. How likely is the treatment to be successful,
given these case histories?

Dr. BersorF. Well, again, in any particular case, you cannot say.
We hope that there will be some help——

Senator SPECTER. In any particular case, vou cannot say. To what
extent can you say that treatment is helpful——

Dr. BersoFr. Well, generally, if you do have treatment with
somebody who does know about the problem, who is not afraid to
confront it and talk about it with children, there can be ameliora-
tion over the long term, although there still are problems with re-
lating to other people; especially children who have been abused
have trouble in their marriages and with sexual relations.

!
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Senator SrectTer. And what is the likelihood of alcohol or drug
dependency?

r. Bersorr. That, 1 do not know.

Senator SrrctER. What is the likelihuod of criminal careers
themselves?

Dr. Bersorr. That is unlikely. The basic consequence is sort of
the same kind of thing that you see when women have been raped.
There is trauma, there is social withdrawal, and it is mainly social
problems and relating to other people that are the major conse-
quences.

Senator SpecteEr. But that is a single incident compared to a
course of conduct that has been described here today, and it is also
different to the extent that it is ordinarily on mature women, at
least women beyond the ages of 3, 4, 11 or 12,

I realize there are no absolute answers. I just wanted to explore
those questions with you.

Mrs. Smith, do you have anything you would like to add?

Mrs. SmitH. Yes, I would like to add one thing. Rape is rape,
whether done one time or 100 times.

It seems to me that everybody is terribly concerned with the
abuscr’s rights, and no one seems to be concerned with the chil-
dren’s rights.

You mentioned that it was unfair for a child to be questioned
without the abuser present and what about the father’s rights.
What about the right of the child not to be emotionally terrorized
and not to be physically abused?

And if it means finding another way to interview children, if it
means videotapes, which I have requested myself and been told,
“Forget it, we won't even use it’-—something has got to be done.

Senator Srecter. Well, that is what we are searching for. We are
searching for some way to protect the victims, to protect the chil-
dren, to protect the women who are rape victims, within the legal
system we have, which does have the right of confrontation, which
[ was discussing briefly with Dr. Bersoff.

Mrs. SMitH. But we are victims, and we are victiminized again
and again and again. And in our cases, we are victimized every
week, whether that man shows up at our doors or not. We are vic-
timized through phone calls, we are victimized through threats,
and our children are emotionally terrorized. They cannot grow
when they are being emotionally terrorized.

Thank you.

Senator SpECcTER. Mrs. Jones, do you have anything you would
like to add?

Mrs. Jonks. Yes. We have also been told in our situation that,
hecause of visitation rights being in effect and the judge refusing to
even consider this matter as what it is, that the abuser has the
right to take the children for 42 hours from anywhere, and not one
soul in Maryland will lift a finger to protect them. Our children
live with this fear every day, wondering if he is following them,
will he come and take them, riding their bicycles, looking over
their shoulders to see if he's there, at the school playground, taking
a letter to the mailbox—normal things that children should be al-
lowed to do, the freedom to move about as a child without this fear
is denied to them.
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Children are still seen as property. They need to be seen as
human beings, regardless of their age. They have the same right to
respect as adults have,

We have talked here, about videotaping. Within my manuscript
is a whole proposal of what I think could possibly help our system
and society in understanding this problem better and handling it
better. To me, it is an ignorance and that people have a need to be
educated in order to understand the severity of it.

Senator SPECTER. Mrs. Smith, Mrs. Jones, Dr. Bersoff, thank you
very much. Your testimony has been very enlightening.

I would suggest to you that you persevere in bringing the evi-
dence to the decisionmakers, and keep pressing to bring the knowl-
edge to the attention of the judges who have to decide these cases
and to the attention of the prosecuting attorneys. Evidence is the
decisive factor in our judicial system; what people say happened to
them. And if you are discouraged by your attorneys, who tell you
that the evidence will not be heard, press on, because cases are de-
cided on evidence. That is the way to get cases decided. And if any-
body in the process, including your attorneys, may be timid, do not
be put off. You have a right to an attorney of your choice, you have
a right to change attorneys, and you have a right to manage your
own legal affairs in the final analysis. And what is the most criti-
cal aspect is to present the evidence, and that is what you have to
get an opportunity to do.

Mrs. JoNES. May I ask one question?

In my case, I have seen just about every attorney in the State of
Maryland, and I have been denied the right to persue, because they
will not handle my case because of its complexity and my lack of
financial funds.

What does a mother do then—and when I can’t get a judge
changed, I have to be heard by the same judge who shows himself
prejudice. What does a mother do then? Again I ask that my manu-
script be read by this committee.

Senator SpEcTER. Well, you cannot get judges changed. There are
rules about that. With respect to recusal of judges, that is a matter
for the discretion of the judge, and it is very hard to get that over-
turned on appeal. Ultimately, it can be done. I understand that you
have been to many attorneys, and it is not easy, and it is very ex-
pensive and very complicated, and the appellate process is enor-
mously involved.

I think that you are pursuing the matter, as you have taken the
matter from one attorney into the hands of another. I am not fa-
miliar with the variety of agencies which are available to you in
Maryland, but I do know that there are agencies, and there are
Iuwy}:'rs. who do take cases and do persevere. Thank you all very
much.

I would like to call now Judge Eric Younger and Deputy District
Attorney Kenneth Kobrin.

Gentlemen, thank you very much for joining us here today. I ap-
preciate your being here, and I appreciate your having heard the
testimony, because you men are experienced in the field and per-
haps you would have some light to shed on some of the issues
which have already been raised.
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Judge Younger, let us hegin with you, if we may. You have had a
very distinguished career, having graduated from the Harvard Law
School. You have practiced with the very distinguished ..'m of
Gibson, Dunn & Kretscher in Los Angeles; 3 years with the Califor-
nia Department of Justice, and appointed to the Municipal Court of
Los Angeles in 1974; elected to the superior court in 1980. You are
the former chairman of the American Bar Association Committee
on Victims, and you are celebrating your 10th anniversary as a
judge today.

S0 we welcome you here, and we would like to hear about the
case of Robert Mondy, the circumstances, and your own sense of the
situation.

STATEMENT OF HON. ERIC E. YOUNGER, JUDGE, SUPERIOR
COURT, POMONA COUNTY, CA, AND HON, KENNETH KOBRIN,
DISTRICT ATTORNEY, SOLANO COUNTY, CA

Judge YOUNGER. Thank you very much, Mr. Chairman.

Near dawn on March 18 of 1983, Robert Ira Moody was raging
and screcaming and very much under the influence of the drugs
that he apparently used nearly every day. He dragged his wi®2 out
of bed and demanded oral sex from her. She refused, apparently,
according to her testimony, due to his condition.

A fight spilled over into the kitchen, and Robert Lee Moody their
son, called the sheriff's department. The son begged the deputies to
take the father away, but the mother basically refused to press
charges, as would generally be required in a misdemeanor situa-
tion.

After the deputies left, at the insistence of the mother, the father
told the son that he was to be out of the house by 6 in the evening,
or that he would kill him. The young man began to make prepara-
tions by gathering up his possessions, but he made other prepara-
tions, too. He prepared to kill his father.

The evidence indicated that Robert Ira Moody began molvsting
his oldest daughter in her prepuberty years. The conduct apparent-
:iy went on for some time, but I cannot be very precise, because she

isappeared years ago. She was not available to testify.

He then began molesting a second daughter, now in her early
twenties, and she did testify to several incidents in front of me.
Only after the trial was over, I learned that Mr. Moody had raped
his sisters as a young man.

On two different occasions, the second daughter went to the au-
thorities after school officials finding out. And an element which I
think shocks the public, Mr. Chairman, but with which your sub-
committee is doubtless familiar, is the somewhat textbook way in
which action by the sheriff's department was thwarted. In each sit-
uation, the daughter was forced to recant her story by an at least

. overtly unbelieving mother, &nd notwithstanding that the deputies
testified in front of me that they had believed the whole thing and
badly wanted to prosecute, they simply had no evidence, because
the daughter ultimately told the detectives that she had made up
the whole story to get her father into trouble,

I would note in passing that the inability of prosecutors to pro-
ceed with a case by impeachment of their own witnesses is not a
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legalistic problem in California, as the Attorney Generals' Task
Force on Family Violence last week indicates that it is in many
States. But I think you as a former D.A. can appreciate the issue of
just how realistic it is to think that a case can effectively be pre-
sented when a person who is the critical witness is denying that
the very conduct occurred. The law is one thing; practicalities are
another. You can appreciate the situation in that case.

A third little girl, now 12 years old, was just being introduced
into the father's sexual practices by fondling and french kissing
her and requiring her to view hardcore pornographic movies with
the father.

Much has been said of the widow, Mildred Moody——

Senator SPEcTER. Could you repeat, Judge Younger, what the sit-
uation was with the father compelling the daughter to view hard-
core pornographic movies?

Judge YouNGER. Yes. The testimony was—and this is bizarre,
Mr. Chairman, but I can tell you that several witnesses testified to
it—the father had a library somewhere in the neighborhood of 400
hardcore pornographic films. Samples were brought to court, and if
you can judge a book by its cover, as it were, they were pretty
rough, even by the standards of my line of work. Family members
were required to attend viewings, and as the young man, ultimate-
ly my defendant, turned to the Bible, as he did at one point, there
were incidents in which he was overtly dragged away from the
Bible and on in for the family porno viewing. That is strange, but
that was the evidence.

Senator SpecTER. What work was the elder Moody in?

Judge Youncer. He was a machinist, and by the way, contrary
to some of these situations, I think, was gainfully employed over a
period of years, and supported his family. This was not a street
people situation. ,

Senator SPECTER. 400 pornographic movies?

Judge YouncGer. That is what the testimony was from several
witnesses.

Senator SPECTER. And you saw some of them?

Judge YOUNGER. I saw the boxes. I did not see the films. In my
line of work, I have really seen about as many as I can handle, but
if the boxes were representative, they were hardcore by anyone’s
standards, I think.

A lot of people have talked about the widow, though, Mildred
Moody, and I think the public often feels that she was the truly
guilty party in the situation. She knew about it, allowed it to go on.
We have to remember that she was beaten more times than you
can count, and threatened with death routinely, by a person who
was probably J;ood for it, one has to realize. She was required to
teach the children, in her husband’s way, by having sex in front of
the children. Her husband had introduced her to prostitution,
which she accomplished on an out-call basis from the family home.
That was a means, interestingly, of earning extra money for family

rojects, such as the boat being built in the front yard of the family
ome.

Whether it has some deep Freudian significance or just sort of a
literary kind of irony, the young man laid in wait with a shotgun
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and killed his futher from that boat in the front yard. That is
where it happened.

Senator SPECTER. How lonig after the incident that you have de-
scribed where Robet Ira Moody was raging and screaming did the
killing occur?

Judige YouNGER. The prosecutor still emerges in that question. It
was about 12 hours, so ‘‘self-defense,” ‘“‘defense-of-others” issues,
and so forth, were not really “live” at that time. He had all day to
deliberate and premeditate, and all of those kinds of things, if I an-
ticipate the significance of your question.

But it would not be correct to say that sexual aberration was the
dominant characteristic of the father here, as much of that as
there was. [ would define that more as a kind of tyrannical control
of everyone he could get his hands on, by violence and threats of it.
It took a lot of nonsexual forms as well. There does not seem to
have been any overt sexual conduct in the violence against his
sons.

One boy, who is now 2 years old and institutionalized, was rou-
tinely heaten with tools and so forth—the press, in some of these
accounts that you or your staff may have seen, indicated that he
wis institutionalized because of having his head bashed in with a
hammer. I cannot honestly say the evidence supported that.

The young man who did the killing was not, so far as I can tell,
significantly physically abused. The word ‘“significanc”’ is impor-
tant when dealing with this man. I am sure he was knocked
around from time to time, but there was not a lot of physical
abuse.

Another element which struck me as very odd about the whole
family situation when I actually heard it—though, again, I think
the subcommittee has heard things like this—is that the famil
members loved the man. Even Robert Lee, within minutes of testi-
fving to me that he killed him with a shotgun, spoke of his love for
his father. Mildred Moody was more than just dependent on him.
She stayed with him for years, and there was a lot more than fear
in that. I have no question about her testimony that she loved him.

In any event, in January, the case or the people of the State of
California versus Robert Lee Moody came to me for trial. The
charge had been reduced to manslaughter by the district attorney,
and both he and defense counsel waived their rights to a jury trial.
I was asked to resolve the single question of whether the young
Moody was insane at the time of the fatal shooting, it being admit-
ted that he pulled the trigger—that really was not an issue.

I found the young man guilty of voluntary manslaughter, but in
setting the matter over for sentencing, indicated that under the cir-
cumstances, I was leaning away from a prison sentence, though an
R-vear term was a legal possibility at that point.

While sending @& voung man with no criminal record whatsoever
who had killed under these kinds f circumstances did not seem
awfully sensible, it was certainly necessary to proceed with very
great caution, lest anvthing seeming to be an endorsement of patri-
cide as a way of solving problems come out of that heavily publi-
cized case.

I had for some time been a proponent of community service sen-
tencing, and as a coincidence, had testified on that subject right
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here at this tahle some years ago, but had certainly never remotely
considered that kind of option in on intentional homicide case
before. If you had asked me 6 months ago it such a thing were pos-
sible, I would have said *‘No,” I suspect.

Every journalist who has interviewed me has asked where 1 got
the idea of having Mr. Moody perform public service in an impov-
erished country, and the answer is terribly simple. I got the idea
from the defendant himself. In his statement in the presentencing
report, he spoke of his newfound commitment to God and his
desilrg,"if he ever got the chance, to “hel~ the poor people of the
world.

Press accounts suggesting that he was sentenced to do mission-
ary work miss a fundamental point, I think. No American court
has any business involving a person in a religious -effort as part of
a sentence. That poses first amendment problems, which are of
course abundantly obvious. My objective was only that he work,
perhaps even suffer for some years, without actually being in
prison. He is now in the middle of about a 5-month training pro-
gram and a seven-day-a-week resident of the Youth With a Mission
Training School in southern California. That is an organization
with some 50 offices around the world, and missions all over the
planet. He sees a psychiatrist acceptable to me once a week, and
although it would be improper, 1 think, for me publicly to discuss
feedback from the doctor, I am not uncomfortable with the way
things are going at this point. :

When he finishes his training program, he will go at his own ex-
pense to the Hong Kong area to work in a camp for Vietnamese
boat people for a minimum of 2 years—that is out of a 5-year pro-
bationary term. | defined the requirement from the bench as “2
vears of blood, sweat, and darned hard work,” and specified that if
he wants to preach the gospel on top of that, that is fine, but that
that was not any part of the court sentence. The head of the mis-
sionary program, has assured me that they will honor that condi-
tion, and that they will assure me that that happens. And I think
they are sound folks; I am quite sure they will do that.

I'think that no one sentencing felons, even in the odd circum-
stances of this case, has any business assuming that everything
will be OK. It is often not, and we take the responsibility for
danger to the public every time we give anyonc 1 minute less than
the maximum sentence. Mr. Moody presents risks. While we all
hope that his behavior was situationally limited, he deliberately
killed a fellow human being with a shotgun, and accordingly, must
be carefully watched.

I think the greater risk from my standpoint, though, perhaps ex-
acerbated by my being in a situation like this today, is that he will
be perceived somehow as being “forgiven” for shooting someone,
and that this very much publicized case will have some sort of re-
verse deterrent effect on troubled young people—in other words,
some sort of notion that it is OK to kill if you pick someone that is
really bad. And that scares me a lot.

In closing, I think a word on the public’s reaction seems indicat-
ed. Due to a mistake in one press account, with which you and the
staff are quite possibly familiar—and it got picked up in a wire
service. so it became more of a problem—the public was led to be-
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lieve that [ was seeking suggestions on how to sentence the defend-
ant. Now, while that was in error, it has been interesting to see
Just what people have had to say, and I have received about 2,500,
give or take a couple hundred, letters at this point from all over
the Westein Hemisphere. In what we would all probably agree to
be a period of concern for violent crime and attendant demand for
stiff sentences, I think, all over the country, I can tell you, Mr.
Chairman, that well over %9 percent of the people who have writ-
ten me have either endorsed the idea of the kind of sentence which
I ended up imposing, or something less punitive; probably 40 per-
cent indicating they did not feel anything shoul(f happen to the
young man at all which, by the way, was never an alternative
which remotely cross my mind.

One might quite properly ask, I think, what Senate hearings on
Juvenile justice have to do with this bizarre case, given that its
combination of events make it so, I hope, unique. And I posed this
question myself to Ms. Greenberg, then of your staff, when she first
contacted me about this testimony.

There may, however, be an answer, and I would try phrasing it
something like this. All the evidence says that family sexual abuse
and violence are common. We have heard a lot about it this morn-
ing. We have heard they perpetuate themselves over generations
and in thousands of settings, which never make any headlines or
any committee hearings. As publicity is given to the acts of young
people who fight back by taking revenge on parents—something
over which the Congress and the courts have no control whatso-
ever—we must assume that this type of violence will increase and
continue, unless the cycle can be broken.

And while the Moody differs from others in dimensions which at-
tract the media, in most which are important from a policy stand-
point to you and to me, it remains a textbook case in that aspect.

I would certainly be honored to answer any questions you have.

Senator SpecteR. Thank you very much, Judge.

Judge Younckr. By the way, might my prepared remarks, which
I did(?’ot, believe it or not, read in their entirety, be entered in the
record”

Senator SpECTER. Yes, they will be made a part of the record, in
full. That is our practice.

Judge YouNGER. Thank you, Mr. Chairman.

Senator SpecTER. The Juvenile Justice Subcommittee is con-
cerned about the Moody case, for a number of reasons. It deals
with the problem of sexual abuse of children, and we have respon-
sibility for oversight on the Ofiice of Juvenile Justice and Delin-
quency Prevention, which has the potential for some very substan-
tial action in this field—Federal grants to work on the problem, to
analy.+ it. to develop answers to the questions of competency of
witnesses and the availability of counsel, which you heard le;lrs
Jones testily ahout. And the consequence of the Moody case is what
happens to someone who is involved in the sexual abuse of chil-
dren, in a sense, Mr. Moody got capital punishment for his offense;
he was executed by his 19-year-old son. And that is a telling cir-
cumstance, if that is one consequence of sexual abuse.

Judge Youncer. I think you put it in an interesting way, Mr.
Chairman, and that is very much how the public has perceived it.
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They see the son almost as a proper instrument of official policy.
“Execution,” | think. is the word for how they feel.

Senator Srectek. Well, I do not see the son as an official execu-
tioner, but what I see is the father having been executed. And the
difficulty comes in that capital punishment is too severe a penalty
for mistreating children under our prevailing standards, but in any
event. it is not up to a 19-year-old son to decide, himself, to be the
executioner.

I have seen cases like this bring first degree convictions and life
imprisonment, and 1 asked you about the passage of time; premedi-
tation under the law, we both know, can be formulated in the twin-
kling of an eyelash. You do not need 12 hours to do it.

One question arises as to the filing of the charges. Of course,
when they come to you as a judge, you deal with the case as it is
presented, and my own sense is that you made a very judicious de-
terminatior of it, in coming up with the public service resolution.

I am sure you—well, let me ask you. How hard did you deliber-
ate on the imposition of a jail sentence?

Judge YOUNGER. Oh, I thought about it a lot, and——

Senator SpecTER. If you are willing to answer, Judge. 1 do not
really have to ask you if you are willing to answer, if you see any
encroachment upon judicial prerogatives.

Judge Youncer. I had to give a lot of “No comments” while it
was going on; now that it is over, I can honestly say that I consid-
ered State prison, although a very modest term, as a very live pos-
sibility right up until the last minute. I had the basic sense that |
think you are reflecting, that no matter what the provocation, you
do not go around cold bloodedly killing people with a shotgun to
try and work things out.

Senator SpecTER. Well, it is a fascinating case, and one which we
will be studying for a long time. But I do appreciate you being here
to give us your own sense of it.

Judge YounGer. Thank you, sir.

{The prepared statement of Judge Younger follows:]
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Prevaren StaTement of Tric E, YounGeR

Near dawn on March 18, 1983, Robert Ira Moody was raging and
screamink - very much under the influence of the drugs he used
almost dually. He dragged his wife from the bed, demanding sex;
when she refused, a fight spilled into tﬂe kitchen and the the
Sheriff's Department was called by Robert Lee Moody, their son.
Deputics pulled the father off his bruised and beaten wife and
the son begged his mother to let the Deputies take the father
awily, but she refused, and the elder Moody told the son to leave
the house by six that evening or he would kill him. The young
man began to make preparations by gathering up his possessions,
bit he made other preparations, too:

Jde propared to kill his father.

The evidence indicated that Robert Ira Noody began molesting
his oldest daughter in her pre-puberty years. This conduct,
apparently, went on for some time, but precision is not posaible,
as she disappeared years ago,

He then began molesting a second daughter, now in her early
twenties, She testified to several incidents; only after the trial was
over, o learned that Mr. Moody had raped his sisters as a young
man,

On two different occasions, the second daughter had gone to
the authorities becuuse of teachers’ finding out about the fncest
situation. An element which has shocked the public, but with
which the subcommittee is doubtless famillar, is the “textbook”
way in which action by the Sheriff's Department was thwarted. In
ecach situation, the daughter was forced to recant her story by an
at least overtly unbelieving mother and, notwithstanding that the
Deputies testified in front of me that they had believed the
cvents had occurred and badly wanted to prosecute, they simply
hid no evidence because the daughter ultimately told detectives
that she had made the whole thing up to get her father into

tronble,

O
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I would note in passing that the inability of prosecutors to

proceed with a case by impeachment of their own witness is not a

legalistic problem under California law as the Attorney General's
‘ Task Force on Family Violence indicates it is in many states.
Just how realistic it is to think that a case effectively can be
presented with a person who is the critical witneas denying that
the very private conduct occurred at all is an issue deserving a
skeptical look, however.

A third 1ittle girl, now twelve, was just being introduced
into the father's sexual practices, by fondling and “french-
kissing" her and requiring her to view hard-core pornographic
movies with him and other family members.

Much has been said of the widow, Mildred Noody. Many people
feel that she is the truly guilty party in the situation, and I'm
certain the subcommittee is hearing a great deal about the impli-
cit cooperation of mothers in many incest situations. Suffice tc

say that she had been beaten and threatened with death innumer-

able times. She was required to "teach" the children, in her
husband's ray, by having sex in front of them. Her husbar had
introduced her to prostitution - which she accomplishe~ an
out-call basis from the family home - as a means of earning extra
money for family projects, such as a boat being built in the
front yard.

Whether it has great Freudian significance or simply a
literary sort of irony, the young man laid in wait with a shotgun
and killed his father from that boat.

It would not be correct to say that sexual abberation was '
the dominant characteristic of the father: I would define that
more as a tyrannical control by violence and threats of it and
note that it took many forms apparently unrelated to sexual
issues.

There seems, for example, to have been no overt sexual
component in the violence against his sons. One boy, now twenty-

five and insti(uti~nalized, was the victim of repeated beatings,
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sometimes with tools and other implements. One occasion invol-
ved an attack on that boy with a large screwdriver. While appar-
ently a serious wound was iflicted on the boy's head, the impli-
cations in various press accounts that thls injury caused the .
institutionalization were not supported by the evidence. .
0Oddly, there was no real evidence of physical violence
agalnst Robert Lee NMoody by the father. There had, indeed, been
problems between the father and this son, and it's hard to say
how much of that was due to drugs: The son, as a mid-teenager
certainly had some problems in that area, but, as the father
encouraged and even occasinally forced drug-use by the children,
1 can't say how much of an issue it was. Robert Lee went to live
in Arizona for a while, and indicates that, while there, he first
formed some interest in religion and began to read the Bible.
Upon his reurn to Southern California, his tather frequently
verbally abused him over Bible-reading and actually demanded
that he put it aside for the porno movies, but I really heard no
testimony that he beat Robert Lee.

Another element which struck me as odd wﬁon I actually heard
it, though I know the Subcommittee is doubtless learning that
it's quite common in child incest situations, is that family
members loved Moody. Even Robert Lee, within minutes of testi-
fying that he killed him with a shotgun, moo his love
for his father. Nildred Noody, too, was far more than Just
dependent on him. She stayed with him, with occasional separa-
tions, over many years. Indeed this was partly from fear of him,
partly from dependence, but I have no question that her testimony
that she loved him was true.

In late January, the case of the People of the State of
California v. Robert Lee Noody came before me for trial. The
charge had been reduced to manlaugher by the District Attorney
and both he and defense counsel walved their rights to a jury
trial; [ was asked to resolve a single question -~ whether the

young Noody was insane at the time of the fatal shooting, it

Q ,f’ S’
ERIC

Aruitoxt provided by Eic:




45

being admitted that he pulled the trigger. It should be noted

that "self-defense" and "defense-of-others" issues were not real-

ly present, as the killing followed the violent confrontation of
) that morning by some twelve hours.

The young man was found guilty of Voluntary Manslaugher and

set for sentencing, but I indicated that the totality of circum-
stances was pointing me away from a state prison sentence, though
an elght-year term was a possibility. While sending a young man
with no criminal record whatsoever who had killed due to such
extraordinary provocation to prison didn't seem awfuly sensible,
it was necessary to proceed with very great caution, lest any-
thing else seem an endorsement of patricide as a means of solving
problems.,

1 was already an enthusiastic proponent of Community Service
sentencing and have testified on that subject in this building,
but I had never remotely considered this sort of term in an
intentional homicide case before.

Every journalist asks where I got the idea of having Nr.
Noody perform public service in an impoverished country as a part
of a probationary sentence. The answar is abundantly simple: 1
got the idea from the defendant, himself. In his statement in
the presentencing report, Moody spoke ol his new-found commit-
tment to God and of his desire, should he ever get the chance, to
"help the poor people of the world."

Press accounts suggesting that he was sentenced "to do
missionary work," miss a fundamental point: No American court has
any business involving a person in religion as a part of a sent-
ence; that poses obvious Firat Amendment problems. Ny ob‘sgctlve
was only thut he work - perhaps even suffer - for some years,
without actually being in prison.

Youth With a Nission, according to testimony in my court-
room, his extensive training facilities and a4 program of mission-

ary operations in some fifty locations around the globe. Its
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staff and facilites seemed ldoal to me in providing a structured
setting for Nr. Moody. This is something a Jjudge oftuon wishes
for, but which resources avilable rarely afford: A place which
is not prison but in which a person is "off the street” in every
meaningful sense. MNr. Moody i8 now in about the middle of a five
month training program and is a seven-day-a-week resident of the
Youth With a Mission Training School in southern California.

He sees a psychiatrist acceptable to me once a week and,
although it would be improper for me publicly t0 discuss feedback
I get from the doctor, 1 have no present reason to be uncomfort-
able about progress.

¥hen Nr. Noody finishes his training program, he will go, at
his own expense, to the Hong Kong area and work in a camp for
Vietnamese "boat people” for a minimum of two years. I defined
the requirement from the bench as "two years of blood, sweat and
darned hard work" and specified that, if he wwants to preach the
the gospel on top of that, he may. The head of the missionary
program assured me in open court that the organization would
agree to such a condition.

No one sentencing felons, even those in the odd circumstance
of this case, has any business assuming that everything will be
o.k. It's often not. VWe take a responsibility for risk of
danger to the public every time we assess one minute less than a
maxi aum sentence. Nr. Moody presents risks. Wwhile we all hope
his behavior was situationally limited, he has deliberately kil-
led a fellow human being with a shotgun and must, accordingly, be
watched carefully.

The greater risk, it seems to me, is that he will be per-
ceived as being "forgiven" for shooting someone and that this
very much publicized case will have some sort of reverse-deter-
rent effect on other troubled young people - some sort of notion
that it's o.k. to kill if a person’'s really bad. That scares me a
lot, but once the District Attorney made the perfectly just
decision to not try this young man for First Degree Murder, we

had jointly embarked on a course of trying to do some sort of
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Justice in a very unusual came even while risking the deterrent
impact issue we normally find so important.

In closing, a word on the public's reaction seems indicated:
Due to a mistake in one press account, which got picked up in a
wire service story, the public was led to believe that I was
seeking suggestions on how to sentence Mr, Moody. While that
was an error, it's been very interesting to see what people have
to say.

1 have received about 2,500 lettere from all over the coun-
try, Canada and the Carribbean. In what we probably all would
agree to be a period of concerr for viclent crime and attendant
demand for "stiff s.atences,” I can tell the subcommittee that
well over 99% of the people who have written me have either
endorsed the 'dea of the sentence which was imposed or something
less punitive - probably 40% advocated letting him go un-
sanctioned altogether,'never an alternative which crossed my
mind.

One may quite properly ask what Senate hearings on Juvenile
Jutice have to do with this bizzarre case - given that its combi-
nation of events make it so unique. I posed this question to the
staff myself when first contacted to give this testimony.

There may, however, be an answer, and I would try
phrasing ifSomething like this: All the evidence -+« family
sexual abuse and violence are common and that shey pr ";o*unte
themselves over generations in thousands of sett.. s which
never make the headlines. As publicity is given to the acts
of young pecple who "fight bark" by taking revenge on parentg -
something over which the Congress and Courts have little control -
we must assume that this type of violence will increase unless
the cycle can be broken, While the Moody case differs from
others in dimensions which attract the media, in most which are

. important to you or to me, it remains a "textbook" case.

I would be honored to answer any questions you may have.
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Senator SrecteR. I would like to call now on Deputy District At-
torney Kenneth Kobrin, who has a distinguished professional
career, having graduated from the McGeorge School of Law, Uni-
versity of the Pacific, with a juris doctor, in 1977. He has been
deputy district attorney of Solano County for some 6 years, with a
wide range of important duties the:e.

We are pleased that you could join us, Deputy District Attorney
Kobrin, to tell us about the case involving the 12-year-old, Amy,
and how you handled it.

STATEMENT OF KENNETH KOBRIN

Mr. KosriN. Thank you, Mr. Chairman.

During the first few months of 1983, Amy, a 12-year-old girl, was
molested on approximately five to seven occasions by her stepfa-
ther, then U.S. Air Force physician Kent David Tonnemacher. Not
allegedly molested—molested, for Dr. Tonnemacher admitted in a
signed statement to Vacaville police officer Pauline Hughes con-
duct by himself that amounted to a violation of penal code section
288(a) of the California code, which is lewd or lascivious acts upon
or with the body of a child under the age of 14 years—a felony pun-
ishable by 3, 6, or 8 years in prison.

The Vacaville Police Department forwarded a copy of its investi-
gation of the matter to the office of the district attorney of Solano
County and requested that criminal charges be filed. That investi-
gation was reviewed by District Attorney Mike Nail, who con-
curred with the police department’s assessment and directed the is-
suance of a felony criminal complaint.

On September 16, 1983, the complaint against Dr. Tonnemacher
was dismissed by the court after it granted a motion to quash the
subpoena direrting Amy's appearance at the preliminary hearin
set for that day. Prior to the dismissal, Dr. Tonnemacher rejec
an offer of a negotiated plea to a misdemeanor violation of section
647(a) of the California Penal Code—annoying or molesting a child
under the age of 18 years. This offer of a negotiated plea was made
by the district attorney’s office to avoid the necessity of calling
Amy to testify against her will.

California law permits the refilinﬁ of a felony complaint one time
after a dismissal. Discussions were held within the office of the dis-
trict attorney concerning the refiling of charges. Due to the fact
that the defendant was a physician and as such held a position of
trust and had occasion to give intimate examinations to female pa-
tients, it was decided that the defendant must be monitored by the
court and probation department. Chief Deputy District Attorney
Michael Smith directed that the case be refiled.

On December 30, 1983, the preliminary hearing was commenced
on the refiled charge. Amy, accompanied by an attorney retained
by her mother——

Senator SpecTER. Why was the decision made to be refiled? Or,
let me make it more pointed. Was there any conduct on the part of
the defendant which led to tiie refiling of the complaint?

Mr. KoBriN. We were aware that the defendant was examining
victims of sexual assault in the interim, as well, and we had con-
cerns about that, in addition.
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Senator SeecreR. That was the only thing?

Mr. KosrIN. That was not the only thing, no. We felt that under
the circumstances, we had to have some monitoring of this conduct
to ensure that he did not reoffend.

Senator SpecTER. But I was asking about whether any specific
conduct occurred on his part.

Mr. Kosrin. On his part, no.

Senator SPECTER. OK. Proceed, please.

Mr. Kosrin. OK. Amy was called to the witness stand and re-
fused to take the oath and was found in civil contempt of court by
Judge John DeRonde pursuant te section 1219 of the California
Code of Civil Procedure. Section 1219 empowers the court to hold
in confinement any person who refuses to obey a lawful order of
the court and who has the ability to obey that order until such
time as the order is complied with, or until it becomes apparent
that further incarceration will not compel compliance with the
court’s order.

After evaluating the limited options available, Amy was taken
into custody and held at the Solano County Juvenile Hall, which is
the only secure detention facility for juveniles in the county. Meet-
ings with Amy in advance of the hearing date were not held, due
both to her having moved outside the county and her attorney’s re-
quest,

On January 2, 1984, JoAnn McLevis, the victim-witness coordina-
tor for the district attorney’s office Victim-Witness Assistance pro-
gram, met with Amy at Juvenile Hall. During Ms. McLevis' con-
versation with Amy, Amy confirmed the belief of the district attor-
ney's office that her refusal to take the oath and testify was due to
improper conduct by Amy’s mother, and Amy’s belief that her
mother would be angry with her if she told the truth.

Although Amy had already told Officer Hughes what her stepfa-
ther had done to her, her out-of-court statement constituted hear-
sav and was not admissible in court. Not one of the numerous ex-
ceptions te the hearsay rule applied to the situation. While the de-
tendant’s statement to Officer Hughes did fall within the admission
exception to the hearsay rule, California law does not permit the
use of a criminal defendant’s admission or confession unless the
prosecution can first establish the corpus of the crime with inde-
pendent admissible evidence. In the case of the People of the State
of Culifornia v. Kent David Tonnemacher, the only independent ad-
missible evidence of the offense so as to permit the introduction of
the defendant’s confession was the direct testimony of Amy herself.

During the following week, Amy was called to the witness stand
each court day. Each day, Amy, in the accompaniment of an attor-
ney, refused to take the oath and testify. Each day, Amy was again
found in civil contempt of court and remanded to custody.

Amy's situation, the propriety of her continued incarceration,
and the propriety of continued prosecution of the case against her
stepfather were evaluated and reevaluated daily, by District Attor-
nev Mike Nail, Chief Deputy District Attorneys Michael Smith and
David Paulson, JoAnn MclLevis, myself and others in the office.

Senator SekcTER. And I take it you thought at some point she
might testifyv.

Mr. KosriN. Yes, and as [——
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Senator Srecm.k. That is pretty tough treatment for a 12-year-old
girl, though.

Mr. KosriN. The situation was not as the press made it out to be.

Senator SPEcTER. Why not?

Mr. KoBrin. OK. We considered views of others in addition to
our own Solano County Probation Department, Solano County Wel-
fure Department; the press and public’s opinions were even consid-
ered. Each time, though, the consensus within the district attor-
ney's office was the same.

Senator SrecTER. How did you consid2r the opinion of the public?

Mr. KosriN. We discussed the public outcry about it and the
views that it was imrroper. We felt, however, that the public was
not aware of the total situation——

Senator SpecTeER. What right did the press have to be consulted?

Mr. KosriN. We were not consulting them.

Senator SpecTER. You mean, you considered their comments.

Mr. KosriN. We considered their comments, certainly.

Senator SrEcTER. You could not bring the case strictly on the
confession. You had to have the testimony of the young woman?

Mr. Kosrin. [t was absolutely impossible to put the confession
into evidence without the corpus, and the only evidence of that
corpus was her statement, period. Without her testimony, there
was no case, there was no prosecution.

It was our opinion—which was confirmed by Amy’s statements—
that her refusal to testify was because of pressure from her
mother—not, as her attorneys were saying, that she did not want
to break up the family. Amy has indicated at one time or another
to JoAnn MuLevis that she hated her stepfather, that she was
afraid her mother would be angry with her if she testified. She was
told by her motber that if she did testify, they would lose her
home, that they would have to move to Fresno, which Amy did not
want to do; she hated living in Fresno. She was told that once this
was all over. if she did not testify, she would get a new brass bed
that she had always wanted, and she would get new wallpaper——

Senator SpecteR. How did she respond to the jailing? 1 mean,
what vou were really on was a tug-of-war between the forces keep-
ing Amy away from testify, contrasted with the pressure of being
in jail.

Mr. KoBriN. Amy's conditions in Juvenile Hall were not harsh at
all. She had a color television set, a radio, candy, magazines. She
had visitors; she had pretty much free run of the place when the
delinquent population was rocked up.

Senator SpecTeR. Did you consider having it not quite so pleas-
ant, as a method of putting more pressure on her?

Mr. Kosiin. We did not consider that, really, within the province
of the district attorney's office. The Juvenile Hall is run by the pro-
bation department, under California law, and we did not deem it
our——,

senator Serceter. Well, you could make a suggestion to the court
about a sanction.

M:. Kosrin. We could, but we did not.

Senator SekcteR. | take it it was a fairly uncomfortable situation
for vou as you evaluated it day by day. Did you spend a lot of time
on it?
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Mi. Kosiin. [t was uncomfortable being the focus of so much
controversy. However, we were confident that we were doing the
only proper thing under the circumstances. The press and the
public were not aware of everything that we were, and it would
nave been improper for us to have commented on the true facts of
the situation.

Senator SpecTER. What was the key factor which led you to final-
ly discontinue the incarceration?

Mr. KosriN. Well, we had been told by Amy on two to three oc-
casions that she would testify. In fact, the Fri ay before the matter
was dismissed, she had indicated she would testify on the following
Monday. She wanted to wait the weekend to see what else she
could get from her mother besides the brass bed and so on, if she
did not testify until then. Amy was, in fact, apparently, using the
situation to get things from her mother.

Senator SrECTER. Did her mother up the ante over the weekend?

Mr. KosriN. I do not know. At that point, her mother was not
having direct contact with Amy. That had been prohibited by the
court when it became apparent that—-—,

Senator SPECTER. So how was Amy negotiating with her mother?

Mr. KoBriN. I do not know at this point.

To ensure the protection of Amy in the future and prevent as
much as possible the sexual victimization of others in the future,
we thought it was necessary that the defendant be under the super-
vision of the court and probation department, and the only way to
obtain that and guarantee that he could not unilaterally terminate
the supervision and the psychological counseling that would accom-
pany it was through a criminal conviction. The only way to obtain
that was if Amy testified.

We were aware of Amy’s conditions in the hall, as I have just
indicated. She had a room of her owa. In fact, later o:. when she
was sent to a foster home at the order of Judge Harris, she indicat-
ed she did not like it at the foster home, that she wanted to be
back at Juvenile Hall. She liked it at Juvenile Hall. She had her
own room there, and did not like being with eight or nine other
children, as she was at the foster home.

Also, her mental and physical state were evaluated frequently by
probation department personnel, social workers, and JoAnn McLe-
vis of our office.

On several occasions during the pendency of the proceedings, our
office received word from Amy that she wanted to testify.

On January 4, 1984, the probation department advised us that
Amy had indicated she would testify on the following day. She did
not.

On January 6, Amy told JoAnn McLevis she would testify if she
could first meet with her mother, and her mother told her it was
all right for her to testify. Amy’'s mother refused to talk with Amy
unless she was first given immunity from prosecution. Amy's
mother was granted immunity for past conduct in influencing Amy
not to testify. Amy's mother refused, however, to tell Amy she
should testify, but agreed to tell Amy she would love her whatever
Amy decided to do. After their meeting, Amy's mother, through
her own attorney. and Amy’s attorneys, indicated they believed
Amy would tesiify. When she took the witness stand, her attorney
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requested # continuance until the following Monday, and the court
granted that.

Meanwhile, the next day, Saturday, January 7, 1984, Amy'’s at-
torney made an ex Xarte request to Judge Richard Harris of the
superior court that Amy be released to a foster home. Without at-
tempting to notify or consult with the district attorney’s office,
Judge Harris granted the motion, ordered Amy’s immediate release
to a foster home, and set January 10, 1984, to hear the district at-
torney’s position.

On Monday, January 9, 1984, Amy took the witness stand and
once again, refused to take the oath and testify. The defendant was
again offered a negotiated plea to a misdemeanor charge of annoy-
:_ng gr molesting a child urder the age of 18 years. He again re-

used.

Discussions within the office of the district attorney resulted in
the determination by District Attorney Mike Nail that further in-
carceration of Amy would not induce her to change her mind and
testify. As a result, the case against Dr. Tonnemacher was dis-
missed. District Attorney Mike Nail has proposed a change in the
law in California, which is along the lines as you have discussed
previously with other witnesses in this hearing—a new exception
to the hearsay rule that would permit the reading into the record
of a statement of a victim of child molest, or the ﬁaying of a video-
tape of that statement in court to establish the corpus delecti
needed to permit the introduction of the defendant’s admission or
confession into evidence. Such a change in the law would balance
the need of society to be protected from child molesters and the
need to protect the victim’s rights with the rights of those accused.

But the case of People v. Tonnemacher, has brought to light in
the minds of many of those who know all the facts of the case, the
need for other changes as well. The need for an evaluation of the
ethics of a national press more interested in sensationalism than
objective reporting of the facts. The need for the setting of guide-
lines for attorneys who represent victims, especially juvenile vic-
tims, who refuse to testify.

Should the attorney merely advise such a victim of his or her
legal obligations and rights and the consequences of violating those
obligations?

Should the attorney advise his client that, in the attorney’s opin-
ion, the client will not be held in custody much longer, thereby en-
couraging the client to continue with his or her course of conduct?

And should the superior court permit a mother who does not
want her daughter to testify against her husband to hire an :* -
ney for that daughter and order that the attorney be permittew to
meet alone with the daughter despite the daughter's insistence
that she does not want to meet alone with the attorney, let alone
be represented by him? ~

Under California law, the charges against Dr. Tonnemacher
cannot be refiled, even if Amy now changes her mind and decides
to testify. The decision to prosecute Dr. Tonnemacher against the
will of his victim was not an easy one. It was even harder to ask
the court to hold Amy in contempt and incarcerate her. But under
:ihe'existing laws and the facts of the case, they were the proper

ecision.
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Senator Seecver. Thank you very much, Deputy District Attor-
ney Kobrin. That is very enlightening, and 1 very much appreciate
your being here and giving us that full explanation and responding
to the questions.

[The following was received for the record:]

PrEPARED STATEMENT oF KENNETH KOBRIN

During the first few months of 1983, Amy. a twelve year old girl, wans molested on
approximately five to seven occasions by her stepfather, then United States Air
Force physicinn Kent David Tonnemacher. Not allegedly molested—molested, for
Dr. Tonnemacher admitted in n signed statement to Vacaville Police Officer Pauline
Hughes conduct by himself that amounted to a violation of section 288(a) of the Cali-
fornin Penal Code—lewd or lascivious acts upon or with the body of a child under
the age of fourteen years—a felony punishable by three, six or eight years in prison.
The Vacaville Police Department forwarded a copy of its investigation of the matter
to the Office of the District Attorney of Solano County and requested that criminal
charges be filed. That investigation was reviewed by District Attorney Mike Nail
who concurred with the Police Department's assessment and directed the issuance
of a felony criminal complaint.

On September 16, 1983, the complaint against Dr. Tonnemacher was dismissed by
the court after it granted a motion to quash the subpoena directing Amy's appear-
ance at the preliminary hearing set for that day. Prior to the dismissal, Dr. Tonne-
macher rejected an offer of a negotiated plea to a misdemeanor violation of section
617 of the California Penal Code—annoying or molesting a child under the age of
eighteen years. This offer of a negotiated plea was made by the District Attorney’s
office to avoid the necessity of calling Amy to testily against her will.

California law permits the refilling of a felony complaint one time after a dismis-
sal. Discussions were held within the Office of the District Attorney concerning the
refiling of charges. Due to the fact that the defendant was a physician and as such
held a position of trust and had occasion to give intimate examinations to female

atients, it was decided that the defendant must be monitored by the court and pro-
ation department. Chief Deputy District Attorney Michael Smith directed that the
case be refiled.

On December 30, 1983, the preliminary hearing was commenced on the refiled
charge. Amy, accompained by the attorney retained for her by her mother, was
called to the witness stand. She refused to take the oath and was found in civil con-
temp of court by Judge John DeRonde pursuant to section 1219 of the California
Code of Civil Procedure. Section 1219 empowers the court to hold in confinement
any person who refuses to obey a lawful order of the court—and who has the ability
to obey the order—until such time as the order is complied with or until it becomes
apparent that further incarceration will not compel compliance with the court's
lawful order.

After evaluating the limited options available, Amy was taken into custody and
held at the Solano County Juvenile Hall—the only secure detention facility for juve-
niles in the county. Meeting with Amy in advance of the hearing date were not held
due both to her having moved outside of the county und her attorney’s request.

On January 2, 1981, Jo Ann McLevis, Victim-Witness Coordinator for the District
Attorney’s Victim-Witness Assistance Program, met with Am% at Juvenile Hall.
During Ms. McLevis' conversntion with Amy, Amy confirmed the belief of the Dis-
trict Attorney’s office that her refusal to take the oath and testify was due to im-
proper conduct by Amy’s mother and Amy’s belief that her mother would be angry
with her if she told the truth.

Although Amy had already told Officer Hughes what her stepfather had done to
her, her out of eourt statement constituted hearsay and was not admissible in court.
Not one of the numerous exceptions to the hearsay rule applied to the situation.
While the defendant’s statement to Officer Hughes did fall within the admission ex-
ception to the hearsay rule. California law does not permit the use of a criminal
defendant’s admission or confession unless the prosecution first establishes the
corpus of the crime with independent admissible evidence. In the case of The People
of the State of California vs Kent David Tonnemacher, the only independent admis-
sible evidenve of the offense so as to permit the introduction of the defendant’s con-
fession was the direct testimony of Amy herself.

During the following week, Amy was called to the witness stand cach court day.
Euch day. Amy, in the accompaniment of an attorney. refused to take the oath and

98




ERI

Aruitoxt provided by Eic:

M

testiry. Fach day, Amy was again found in ¢ivil contempt of court and remanded to
custe:y.

Av s situation, the propriety of her continued incarceration und the propriety of
vont: ued prosecution of the cuse against her stepfather were evaluated and re-eval-
uated daily by District Attorney Mike Nail, Chief Deputy District Attornevs Mi-
chuel Smith and David Paulson, Jo Ann McLevis, myself and others in the office.
The views of others, including the Solano County Probation Department, the Solano
Counry Welfare Department, the press and pubﬁc were heard and considered. Each
time, the consensus in the District Attorney's office was the same. Amy was refus-
ing to testify because of pressure from her mother. To ensure the protection of Amy
ir the future and prevent as much us possible the sexual victimization of others in
the future. it was necessary that the defendant be under the supervision of the
court and probation department. The enly wa{ to obtain such supervision and guar-
antee that the defendant could not unilaterally terminate such supervision and the
psychological counseling that would accompany it was through a criminal convic-
tion. The only way to obtain a criminal conviction, absent a guilty plea by the de-
fendant, was if Amy testified.

The District Attorney's office was aware of the conditions of Amy's incarceration.
Amy’s condition and state of mind were monitored and vssessed frequently by the
probation department, social workers and the victim-witness coordinator. She was
Leld in u room—cell if you so chouse to call it—of her own. In accordance with the
law, her door was locked while the delinquent population of juvenile hall was out
and about, in order to keep her separate from juveniles being detained for criminal
conduct. When the delinquent population was not out, Amy's door was not locked
and she frequently roamed the visiting room and other open areas. She had visi-
tors--juvenile hall staff, her attorneys, social workers, and the victim-witness coor-
dinator from the District Attorney’s office. Her visits were unmonitored and unre-
stricted unlike the usual visiting time rules, although her mother's visitation rights
were suspended when it became apparent she was improperly influencing Amy's de-
cision. Amy was permitted a color television, a radio, and candy in her room and
wirs brought food from area restaurants when she indicated she did not like the food
normally served in juvenile hall. Her conditions were not cruel, they were not
harsh.

On several occasions duringghe pendency of thecrroceedings. the District Attor-
ney's office received word from Amy that she wanted to testify. On January 4, 1984,
the prohation department advised that Amy had indicated she would testify on the
following day. She did not. On January 6, Amy told Jo Ann McLevis she would tes-
tify if she could meet with her mother and her mother told her it was alright for
her to testifv. Amy's mother refused to talk with Amy unless she was first given
immunity from prosecution. Amy’'s mother was granted immunity for past conduct
in influencing Amy not to testify. Amy's mother refused to tell Amy she should tes-
tity but agreed to tell Amy <he would love her whatever Amy decided to do. After
their meeting, Amy’s mother, through her own attorney, and Amy’s attorneys indi-
cated they believed Amy would testify. When she took the witness stand, her attor-
ney requested a continuance until the following Monday. The court granted the
motion.

On Saturday, January 7, 1981, Amy's attorney made an ex parte request to Judge
Richard Harris of the Superior Court that Amy be released to a foster home. With-
out attempting to notity or consult with the District Attorney's office, Judge Harris
sranted the motion, ordered Amy's iminediate release to a foster home and set Jan-
uary 10, 1954 to hear the District Attorney’s position,

On Monday. January 9, 1984, Amy took the witness stand and. once again, re-
fused to take the oath and testify. The defendant was again offered o negotiated
plea 10 4 misdemeanor charge of annoying or molesting a child under the age of
vighteen years. The defendant again refused.

Discussions within the offiee of the district attorney resulted in n determination
hy Instrict Attorney Mike Nail that further incarceration of Amy would not induce
her to change her mind and testify. As a result, the District Attorney's office moved
to dismiss charges against Dr. Tonnemacher. Judge DeRonde indicated that the
court had independently reached the same conelusion and granted the motion to
dismiss,

District: Attorney Mike Nail has proposed n change in the law in Californin—op
new exception to the hearsay rule that would permit the reading into the record of
the statement of a victim of child molest or the playing of o videotape of that state-
ment in court to establish the corpus delecti needed to permit the introduetion of
the detendant’s admission or confession into evidence. Such a change of law would

ok
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balanee the newd of ety to be protected from child molesters and the need to
pritect the victin's rights with the rights of those aceused of eriminal conduct

But the case of People vs. Tonnemacher has brought to light in the minds of
many who know all the fucts of the case the need for other chuanges as well. The
need tor an evaluation of the ethics of a national press more interested in sensation-
alism than objective reporting of the fucts. The necd for the setting of guidelines for
attornevs who represent victims—especially Juvenile victims—of crime who refuse
to testity Should the attorney merely advise such a vietim of his or her legal obliga-
tims and rights anc the conseguences of violating those obligations”? Should the at.
torney advise his client that, in the attorney’s opinion the client will not be held in
custody much longer. thereby encouraging the client to continue with his or her
course of conduct” And should the Superior Court permit a mother who does not
wiant her daughter to testify against her hushand to hire an attorney for that
daughter and order that the attorney be permitted to meet alone with the doughter
despite the daughter's insistence that she does not want to meet alone with the at-
torney, let alone be represented by him?

Under California law, the charges against Dr. Tonnemacher cannot be refiled
even if Amy now change her mind and decides to testify.

The decision to prosecute Dr. Tonnemacher against the will of his vietim was not
an easy one. The decision to ask the court to hold Army in contempt and incarcer-
ate her was even more difficult. But under the existing laws und the facts of the
vime, they were the proper decisions.
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it s District Attorney

COUNTY OF SOLANO
HALL OF JUSTICE
, cnunnnAnn=.
January 9, 1984 .mm«m-

PRESS RELEASE

The Office of the District Attorney of Solano County is
charged with enforcing the laws of the State of California. We do
not maka those laws. When the abuse of a child, be it sexual or
otherwise, comes to the attention of a child care custodian,
madical or nonmedical practitioner or. employee of a child protece-
tion agency, within the scope of his or her employment, that
person must notify the appropriate law enforcement agency, proba-
tion department or welfare department (Penal Code 11166). An
investigation is then conducted and the results forwarded to the
District Attorney's Office if a violation of law appears to have
occurred.

That procedure was followed in the case of People vs. Kent
David Tonnemacher. Based on the evidence, which included a con-
fession by Dr. Tonnemacher to Officer Hughes of the Vacaville -
Police Department, this office filed a felony charge alleging a
violation of California Penal Code Section 288(a).

Before a confession can be introduced into evidence, California
law requires an independent showing by admissible evidence that a
violation of the statute occurred. The only independent admissible\‘
evidence of the violation in the case of Dr. Tonnemacher was the '
testimony of his step-daughter.

The victim refused to obey a lawful Order of the Court that she
take the oath and testify. As a result of her refusal to obey the
law, the victim was found in civil contempt (Code of Civil Procedure
1219) and placed in custody. She was in custody not because she
was the victim, but because she disobeyed the law. This office did
not want her in custody, we were concerned about her welfare. But
this wae the only remedy the law provided. Without her testimony,

a child molester would be able to continue to give intimate exami-
nations to other female minors. Although we are aware of no impro-
priety, this office is aware of at least two incidents, one of
which occurred after the original £iling of this case, in which Dr.
Tonnemacher examined female minor victims of gexual abuse.

When the news media became interested in the case, they
picked up nn defense terminology and, without independent investi~-
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gation, adopted terminology utilized by the defense that was meant
to inflame the public.

The press has utilized the term solitary confinement. Amy
was held in Juvenile Hall in a room of her own. The door was
locked during the day while the delinquent population of the Hall
were out. When the cdelinquent population was returned to a locked
status, her door was left unlocked. In her room, Amy had a color
television and a radio. She was visited by Children's Protective
Services and a social worker. She did not like the food served at
Juvenile Hall so food was brought to her from Pairfield restaurants.
Since she was taken to a foster home on Saturday, Amy has stated
she preferred her conditions at Juvenile Hall over those of the
foster home!

The history of this case is frought with attempts to prevent
a4 hearing on the merits. When the case was first filed, Mrs.
Tonnemacher hired an attorney to challenge the service of subpoena
on Amy. The motion to quash the subpoena was granted and resulted
in a dismissal of the case. Under California law, a felony case
can be dismissed twice before further prosecution is barred. The
matter was refiled and Amy was =erved with a subpoena to be present
at the arraignment. Oefense attorney., Gary Ichikawa, learned of
the refiling and, without notice to this office that he was asking
for an acceleration of the arraignment date, went before a visiting
judge who arraigned Dr. Tonnemacher and set a preliminary hearing
only five court days -later, well in advance of the date Amy was to
appear.

The Office of the District Attorney shared the concern and
outrage over the situation. But it was a situation created by Amy's
parents ~ the step-father who molested hor.'tho mothar who pres-
sured Amy not to testify. It was not until Priday that her mother,
Lupe Tonnemacher, was willing to do anything to end the stalemate
that was created by her own pressures which had convinced Amy not
to testify. At that time, Mrs. Tonnemacher agreed to talk to Amy,
but only to the extent that she would tell Amy she loved her no
matter what happened. She agreed to do this only after the Office
of the District Attorney agreed not to prosecute her for any piit
conduct that might have persuaded Amy not to testify.

As of last Priday, we helieved Amy would testify today. Her
mother conveyed to us, through an attorney, that she also believed
Amy would testify today.

Unf<rtunately, Amy has not testified.

The Office of the District Attorney is convinced that further
incarceration will not induce Amy to testify. We are unable to

proceed without her testimony. We offered the defendant a misde-
meanor plea which he rejected.

We therefore had no alternative but to dismiss the charge.
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PRESS RELCASE

BECAUSE OF WIDESPREAD MEDIA ATTENTION AND COMMENTS
BY THOSE WHO HAVE DISTORTED, OR, AT THE VERY LEAST, HAVE
ATTEMPTED TO SHIFT THE POCUS OF THIS CASE AWAY FROM THE
SEARCH FOR THE TRUTH, THIS COURT FEELS COHPiLLED ™
STATE THE TACTS OF THIS CASE FOR THE PUBLIC BENEFIT.

THIS IS A FELONY CHILD MOLESTATION CASE THAT THE
SOLANO COUNTY DISTRICT ATTORNEY'S OFFICE ELECTED TO
PROSECUTE. IT INVOLVES AN ACCUSED CHILD MOLESTER WHO
tIAS ADMITTED UNLAWFUL SEXUAL CONTACTS WITH HIS TWELVE-
YEAR~OLD STEPDAUGHTER, WHO LATER PLEAD NOT GUILTY WHEN
CHARGED WITH THE CRIMINAL ACT.

AS A RESULT OF THIS NOT GUILTY PLEA, THE DISTRICT
ATTORNEY'S OFFICE WAS COMPELLED TO CALL THE VICTIM OF THE
SEXUAL OFFENSE TO PROVE THEIR CASE,FOR THE LAW DOES NOT
DEEM A CONFESSION SUFFICIENT TO CONVICT A PERSON OF ANY

CRIME WITHOUT SUFFICIENT INDEPENDENT EVIDENCE AS TO THE
OCCURRENCE OF THE CRIME.

THE VICTIM'S MOTHER WAS SUBPOENAED TO APPEAR AT THE
FIRST SCIEDULED COURT HCARING AND WAS GIVEN A SUBPOENA
AND DIRECTIVE TO BRING HER DAUGHTER AS WELL. SHE FAILED
TO BRING HER DAUGHTER AS REQUESTED AND THE PROCEEDINGS
WERE DISMISSBD;

THE PROCECDINGS WLRE REINSTATED AFTER THE DISTRICT
ATTORNEY FILED A SECOND COMPLAINT AND THE CHILD APPEARED
AT THE HEARING THIS TIME WITH AM ATTORNEY, HIRED DY THE

MOTHER., WITH THF ATTORMEY AND HER MOTHER .PRESENT, THE
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VICTIM REFUSED TO TAKE THE OATH AND TELL THE TRUTH ABOUT
WHAT HER STEPFATHER BAD DONE TO HER.

THIS JUDGE WAS THEN PLACED INTO A ﬁOQITION OF DISMISSING
THE CHARGES AND ALLOWING THE DEFENDANT TO GO PREE OR TRYING
TO REMOVE THE CHILD FROM THE INFLUENCE OF TREMENDOUS PSYCHO-
LOGICAL PRESSURE THAT«WAS CAUSING HER TO REFUSE TO TESTIFY.

NO ONE REGRETTZD MORE THAN I THE INVOCATION OF THE
COURT'S POWERS OF CONTEMPT. THROUGHOUT THE COURSE OF THESE

PROCEEDINGS, THIS JUDGE MADE NUMEROUS INQUIRIES INTO THE
CHILD'S EMOTIONAL AND PHYSICAL WELL BEING. INDEED, I INVITED
AND SOLICITED THE AID OF OUR VIC1IM/WITNESS PROTECTION PER-~
SONNEL AND CHILD PROTECTIVE SERVICES TO PROVIDE COUNSELING
AID TO THE VICTIM AND TO SUGGEST TO THE COURT.ALTERNATIVE
PLACEMENT FACILITIES.

AFTER HAVING BEEN INTERVIEWED AND COQNSELBD'BY THE
VICTIM/WITNESS PROTECTION PERSONNEL AND HAVING REMAINED FREE
OF THE INFLUENCE OF THE DEFENDANT'S WIFE FOR A SHORT PERIOD
OF TIME, IT WAS KEPORTED TO THIS COURT LAST FRIDAY MORNING
THAT THE VICTIM WAS GOING TO TELL THE TRUTH ABOUT HER STEP-
FATHER'S SEXUALLY FONDLING HER. JUST BEFORE GIVING HER
TESTIMONY, THIS COURT WAS SERVED ITII AN ORDER FROM JUDGE
RICHARD M. HARRIS WHICH REQUIRED THAT A NEW ATTORNEY, AGAIN
HIRED BY THE ACCUSED'S WIFE, BE ORDERED TO TALK IN PRIVATE
WITH THE GIRL. ALTHOUGH THE VICTIM EXPRESSED A DESIRE NOT
TO SPEAK TO TIE NEW ATTORNEY, .THIS COURT IIAD NO OPTION BUT
TO FOLLOW THE ORDER OF JUDGE [IARRIS FORCING THE' INTERVIEW,
THE DISTRICT ATTORNEY AND THE VICTIM/WITNESS PROTECTION

PERSONNEL WERE NOT ALLOWED TO BE PRESFNT AS A NATURAL RESULT
OF JUDGE IIARRIS®' ORDER.
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AFTER THE INTERVIEW, THE VICTIM WAS TOO DISTRAUGHT . TO
TESTIFY.

ON SATURDAY, JANUARY 7, 1984, TIE ATTORNEY RIRED BY THE
DEPENDANT'S WIFE APPROACHED JUDGE HARRIS WITHOUT NOTIFYING
THE DISTRICT ATTORNEY'S OPFICE AND OBTAINED AN ORDER
RELEASING THE YOUNG GIRL, AN ACT WitlCll EFFECTIVELY ELIMINATED
‘THIS COURT'S CIVIL CONTEMPT POWER AND ABILITY TO PROCEED ANY
FURTIER WITH THE HEARING AGAINST THE DEFFNDANT. AS A RESULT,
THE PROCEEDINGS WERE DISMISSCD.

THUE EFFECT OF THIS DISMISSAL IS AN ABROGATiON OF JUSTICE
AND DENIES THE STATE AN QPPORTUNITY TO PROVE ITS CASE. THE
UNFORTUNATE PLIGHT OF THE VICTIM IN 'PIiii SIIORT RUN HAS OVER-~
SIADOWED AND COMPLETELY ECLIPSED IER ‘PRAVAIL IN Tﬂ! PUTURE.

THE DEFENDANT'S VOLUNTARILY CONFESSING HIS CRIMEé AND
SEEKING OUT COUNSELING IS LAUDABLE, BUT IT DOES NOT DECLARE
HIM INNOCENT BEFORE THE COURT. AS A RESULT HF THE PROCEEDINGS
BEING DISMISSED, HOWEVER, NO COURT WILL HAVE ANY IQPLU!NCB
OVER'THE DEFENDANT'S BEHAVIOR IN THE FUTURE WHETHER HE ELECTS
10 CONTINQE COUNSELING OR NOT.

PERUAPS THE ﬂOST UNFORTUNATE RESULT OF THE CASE IN THEC
LONG RUN IS THAT THE DISMISSAL, MADE TNEVITABLE BY JUDGE
#IARRIS' ORDER, SERVES AS A STATEMENT ‘'O OTHERS, BOTIi DEFENSE
ATTORNEYS AND TIHOSE ACCUSFD OF_§TMILAR SEXUAL CRIMES AGAINST
MINORS, THAT WI'TNESS INTIMIDATTON AND COuRCTON WILL NOT BE

PUNISUED BUT INSTEAD BE REWARDED RY A DISMISSAL OF CHARGES.
THAT LEAVES BUT ONE RESULT, THAT THE ADMITTED CHILD

MOLESTER IS SET FREE, WITHOUT PUNISHMENT OR CONTROLS,
INTO THE COMMUNITY.
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IN CONCLUSION, I FOLLGWED THE LAW AND DID WHAT
THE LAW REQUIRED ONLY TO BE CASTIGATED IN THE PRESS.
AS A CONSEQUENCE A' GUILTY PERSON GOES FREE, TIE CHILD'S
ANGUISH PERSISTS, FUTURE TRANSGRESSIONS MAY DEVELOP
AND THE SYSTEM NOW HAS BEEN MODIFIED TO SANCTION

WITNESS INTIMIDATION BY THOSE THAT CAN AFFORD TO EMPLOY
SUCHl TACTICS.

)

’,"/' ,'./ ted ¥
//EONORABLE JOHN A. DeRONDEC

Judge of the Municipal Court
Solano County

DATED: January 9, 1984




MIKE NAIL
—— District Attorney

CHIEF DEFUTY DA

COUNTY OF SOLANO

HALL OF JUSTICE
400 UNION AVENVE
PAIRFPIELD, CALIFOANIA 94530
TELEPHONE: (707) 429-848¢

January 18, 1984

INFORMATIONAL MEMORANDUM

interest of preserving the context of my conversations
S?tghSIctim AMY HILEAR, I have prepsred and attached a detalled
record regarding those contacts.

"an Me =
2 totip-Witness Assistance Program
istrict Attorney's Office

My first visit witih Amy was at Juvenile lall on donday,

January 2, 1984, tnree days aftar she was remanded into custody

for refusing to take the oatini. The visit lasted for approximately
1y hours from 5 - 6:30 pm. When I first arrived, Amy
acknowladged my presence but seewmed indifferent and distant
to me. While Amy layed facing tue wall, I told her wno I was
and what my rale was in her case, and tnat she inad a riyut to
talk or to not talk with ms. Although Amy agreed to talk wita
me, siie was guiet and rcoclusive for tue first 10-15 minutes
and remained facing the wall.

1 told Amy that I believed her story and that I have worked
with hundreds of kids who have been sexually abused and that
I know that she probably felt very alone, but there arc
thousands of kids who have been sexually abused. I told her
that studies show that less than 2% of reports like tais are
kids lying . . . . that I know how embarrassing this must be
and I wanted to nelp her if I could, but that I neaded her nelp
to do that. I told her that I was not nere to convince ner she
should testify that that clioice and consuguunce was hers.

My job waa to keep ner informed and help her if I could.
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she rolled ovur and sat up in her ved and really looked
at me for the first time. I asked her waat she beliaved would
nappen 1f she testified. She responded tuat Kent would yet
in a lot of serious trouble and probably lose ais job and taat
ner mother would be very mad witu hier. I asked ner what nade
her taink that. Sne said her wother did - - that she (tuu
mother} had told her (Amy) that if sne testified Kent would
9o to jail and lose his job and they would lose their nome
and nave to sell their furniture and move to Fresno. Amy
said she hated living in Fresno where sue uas been in CPS
placement with her maternal grandparents, and she wanted to
return to her home in Vacaville. I asked Amy how she felt
about her stepfather. She stated that she nated him and always
had. She thought ne was weird and was upset when jier motaer
married him. She stated sne even hated aim more for wnat he
had done to her. I then asked her why then was she trying
to protect nim ~ - didn't she think ne was wrong in wahat
ne nad done and would sne want hum to do tnat to ner agyain or
to her girlfriend? She became irritated and responded ane
was not protecting him that she knew it was wrong and she
wanted him to be punished for what he had done. but nher
wother would not ever let her come hiome +f she testified
against “.m because she (Amy) knaew that her mother would try
to reconcile with him. I asked Amy if she wasn't concerned
about the defendant returning home and molesting ner again.
Sha said no because her m m iad promised her that it would
nevar happen adaiu. I informed Amy of orgyanizations who are
there to help her. wWe talked about Rape Crisis, Mental licaltn,
Childrens' Home Society, Victim Outreach, and Parents/Daugliters
& Sons United. Amy sald she had been involved in DsU and

didn't like it and didu't feel she fit in these because snue
never saw the defendant as & father figure due to lhier dislike

of him. I asked Amy if she wanted me to call anyone for her.
She said no that her attorney told her she would be going

‘home eoon and that she expectad it would soon be over witii.

gﬁﬁgnvo her my business card and added my home phone to it for
rone

X
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thex tn call me if she wanted to talk about anything.

wWhen I asked her to rate her relationship with her mom
‘on a scale of 1-10, she responded that before sie came to
Juvenile Hall it was a 2 but since she camu to Juvenile iall
it was a 9. She attributed the improvement to ll the gifts
her mom was bringing her while she was thure.

) Oon Tuesday, January 3, 1984, I was approached by Tony
Finkas about the purpose of my visit with Amy the preceediny
evening. I informed him of my function as Victim-Witness
Coordinator and that I was not attempting to influence her one
ﬁay or the other. The primary purpose of the visit was for
emotional support and to inform her of other victim service
. agencies should she desire their support or assistance.

Mr. Finkas said while he could appreciate the value of the
‘assistance I offered to Amy, hu preferred that I not contact
her again and that he had advlsed Amy in that regard. He
inquired as to whether Ken Kobrin had knowledye of my visit
with Amy prior to the visit. I told him that he did not;
however, I nad called him after the visit. wr. Finkas made
referenca to thne visit as a possible impropriety. Approximately
20 minutes after this c.nversation, Mr. Finkas approacied

me again to apologize for the manner in which ne haniled our
earlier contact.

On Thursday, January 5th, at approximately 10 am, the
case was racessed for one hour and I was instructed by the
Judge on the racord to meet witli Amy. Through her counsel,
Irv Grant, County Counsel, I was told Amy would not see me;
however, she would meet with Jerry Collins from Probation
Juvenilc Divi.aion. Amy again communicated through Jerry she
would not see me. Jerry did get ner to ayree to meet with
Marygie Glideon from tne Probation DLepartment who is an
incest victim herself. After daryie met with her, Amy told
Jerry she did not like Margie and would not see her again.

Margie told me their visit was somewhat intense and that
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Margie had sharcd her own experience witn Amy and Amy became
qduite emotionai.

1 communicated in writing to tne Judge while on the bLeuch
that Amy still refused to see me and that I telt my benefit
had bsen poisoned by the defense. I was instructed to continue
to try to meet with her., Finally, shortly before 1l am, 1
was requested to accompany Ken Kobrin wnile he spoke with Amy.
irv Grant was present. Amy was withdrawn and uncommunicative.
Ken told her tnat she did not have to talk with us, but it
was important to him that she Liear from nim what nis role and
obligations are and that he was trying to do what was best
for everyone . . . hear and other little girls as well, aud
that it was painful for him to have to keep her in Juvenile
Hall and he did not want to but didn't see where ne had a
choilce. This meeting lasted 6 to 7 minutes.

when called to the stand, Amy again refused to take the
oath and was remanded to Juvenile Hall.

At approximately 11:50, Xen Kobrin told me that Judye
?onondo had called and he wanted to see me in aim chambers
E}Qhe avay. I met him on his way out., We returned to his

%ﬁnlb.:l and the Judge discussed with me, off the record,
his grave concern for Amy and what she was going throuyh.

He said he was very impressed with the rapport he had witnessed
in establish with victims and he felt Amy could benefit in
having somsone she could relate with in this time of despair
for her. He said it was most oritical tnat I make contact
with her and open the lines of comaunication so that he would
be assured that she fully understood her lagal obligation to
take the cath and to see if there was a resol¥able conclusion
in this case. We discussed my conversation with Mr. Finkas

and my feelings that Amy had now been prejudiced that my

vi-}en were punitive for her. The Judge felt that given time

I could reach her and she would sense the sincerity and concern
we all felt for her circumstance, and she would at least give

us a valid indication of her position. I was told by the
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Judge to visit fuy that evaning in Juvenile Hall and that I
wasn't to take any “garbage" t;on anyone trying to stop mn - -~
that if I encountered any interfaerence I was to rafer whomever
directly to him. I was to report back to the Judge the next

morning.
That evening I visited Amy at Juvenile Hall for approximately

three .hours, 8 - 1l pm. I was surprised to find that she
sssmed quite ylad to see me. Again I told Amy that sne did
not have to talk to me, but that I was tnere on behalf of the
3udgo and that he was very concerned about her and tuat he
wanted me to see i the reason that she refused to take tne
oath was somethiny we could work out. Again, I asked her to
explain to me why she didn't want to testify. Amy respouded
that she had already told me that it wasn't that siie didn't
want to testify but that she couldn't because her mom would
be angry with her. I asked her why she thought that and she
said her mom had told ner about all tne terrible things that
would happen if sie testified . . . . .Kent going to jail,
loceing the house, furniture and moving to Fresno. Amy said
she hates Fresno and that she lives there now with her maternal
grandparents, wio sne dislikes and tainks they are stupid.

She says, “They are on to her" and she can't do anytuing tnere
and they make her go to church.

She stated she wanted to return to her mom in Vacaville
because she can do whatever she wints to there that she knows
axactly how to 65: ilar way whea she really wants it. When
asked what she meant she stated, "I can be a real little
witch sometimes and I know exactly how to blackmail my mom."
Wwhen I asked her if there was anything to be yained in what
she was doing now she saiu, "well, whan I yo home I'm yatting
a new wood bedroom set, a brass bed I've always wanted, and my
mom has already picked out my new wallpaper from my room."
Then she proudly displayed tne new Sony Walkman T.V. ner mom

"had bought and delivered to Juvenile Hall alony with meveral

‘«boxes of chocolates and other cancies, and a selection of
o

"lnqnzinol. I asked her other than the materialistic gain,
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what else did she think would happen when she went hone?
tad she thought about what would happen wnen Kent came home?
Did she think he would try to molest her agaia and what would

she do if he did? She said shw wasn't worried, because her
mom said they (Mom & Kent) would just see one another and he
wouldn't move back in. I asked for how long did she taink
her mom and Kent would be happy and content with that
arrangemant . . . the expense of two housenolds and that I
felt he would return to the home. She said he was gatting
counselling anyway. I told her it is rare that an offender
who voluntarily initiates counselling will complete it
becauss of the intensity of tne therapy. I told her the.
only way Xent would continue with therapy would be if tne
Court ordered him to do so. She asked me if I could ask
the Judge to dofﬁhat. I explained tiat the Juige did not
have the power to do that unless Kent either admitted Lis
guilt or the D.A. convicted him in a trial. She repliea
that Kent had already admitced his guilt and I said only

to the police, he would have to also admit it to the Judye,
which he hasn't done - - that he had pled HOT GUILTY and

that was why her testimony was so important = - ghat without
it, in the eyes of the law, he goes free as though it never
happened. She became angry and replied, "But he did it!'
lie molested me; he can't get off completaly can ne?*
I told her that he could if sie didn't testify. I asked her
what she wanted to happen. She said that she didn't want
him to go to jail put that she wanted him to be punisied for
what he did. I told her sha and Ler mom would have a right
to have tieir feelinys expressed to the Judge who would naundle
the suntencing and that I could not say that the Judge would
not send him to jail, but Kent could apply for work furlouyh
Lf he were sent to jail.

She told me if I could arrange a supervised visit with
her mom and if n.r mom would asgsure her that she wouldn't get
mad at her if she told the truth, then she would testify.

Amy gked me waat kinds of questions would taey ask her abuuc
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what happened with Kent. We talked about that, and she
expressed typical youthful embarrassment alout saying "thosd
words" and asked if she could refer to them as her “private
spots”. I told-her she could. Amy tolu me tue molests
ocgurred ahout 5 - 7 times beginning in May/June. She had
concerns about whather there would be other people in the
courtroom - - enpecially her family. She wanted averyone out. ‘
She also wanted reassurance that I would be with her when

she testified. I reassured I would support her whataver her
dacision. She asked if she could just le: the Judge know

tomorrow that she would testify, but she wanted to wait until
Mondsy co testify. I asked her why would she want to do
that - = if sie testifies tomo "ow she'll be released from
Juvenile llall. She said she knew that, but she wanted to
etay there for the weekend to see what she might be able to
get from her mom. I told her I didn't think that was a good
idea. We listened to tapes on har radio and played 0Ol4 Maid
and had a scda. We tnen talked about T.V. shows, her dentist,
she sikes cats and big dogs.

The following morning I related my conversation wita
Amy to Mike Nail, Mike Smich, and Ken Kobrin, and in a
separate convarsation tc the Judge. ' I was then instrucied by
the Judge to approach Amy's mother regardiny her willingness
to meet with Amy. The Judge had the bailiff summon
Mrs. Tonnemacher tn his chamburs vhere I was to meet with
her. She entered the room with confidenca and with an air
of hostility. I intro¢ ced myself to hur and thanked her for
mesting with me and I explained our meeting was at Amy's
raquast., I explained that Amy was prepared to tell the
truth and she napded her mother's reassurance that slie
would not be ané:y with her. At this, Mrs. Tonnemacher
baecame furious and wanted to know who had yotten to Amy and
replied that she would not meet with Amy, and that shie no .
l.ager wished to meet with me without her attorney present.
She requested the presence of Mr. Hagler, whom the Bailiff

summoned.
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1 explained to Mrs. Tonnemacher that I was not an attorney,
merely a liaison. She was very concerned about what I planned
to do with the information that she would not meet with ner
daughter. I told her beyond informiny the Judge and Ken
Kobrin that I didn't know what would happen. At this point,
Mr. Hagler appeared displaying theatrical confusion as to

why Mrs. Tonnemacaer summoned him as he did not represent

her. He told her he would be happy to recommend an attorney
for her. WMrs. Tonnemacher responded with insistunce that she
had retained him and expressed bhewilderment at his action.

I offered the phone in the Judge's chambers for Hrs. Tohunemacher
to place her call; however, Mr. Hagler urged her that it

would be better for her to call from a pay pnone and ne would
show her where it was.

I resumed my visit with Amy in which she kept inquiring
about when she would gat to sce her mom. I tried to avoid the
topic, to not have to tell her that her mom refused to meat
with her. We crayoned pictures and talked about T.V. shows
until we were interrupted by Mr. Hagler who stated he had been
appointed by Judge Harris and was requesting that I leave tie
room. Amy becamg upset and told him that she didn't want me
to lecave and th&t she didn't want to talk with him. At this
point, Mr. llaglar ignored Amy and again requested that I
‘eave the room. Amy's protest became louder and stronger and
Hr. Hagler was now insisting that I oblige his request.

[ reassured Amy taat I was not abandoning her, but tnat I
would have to get legal guidance as to whether I coulu remain
with her. I left and got Ken Kobrin who confronted Mr. liayler
with the support ot Bill Denton, Investigator from the L.A.'s
office. Mr. Hayler was told that if Amy wanted me present
that I would not leavas her alone. Amy continued to express
her desire for my prosence with iner and Mr. Hagler continued
to tnsist that no one would be present when he spoke with

her. It was obviously a very heated unresolvable disputc

that a Judye would have to settle. Judye DeRonde deferred the
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dispute to Judye ilarris as the order appointing WUr. iHagler
came from him. Judge Harris concluded that Mr. liagler would
be permitted 45 minutes alone with Amy, regardless of the
cnild's desires and tnat after the 45 minutes the child
could meet with us in whatever association she preferred,
and that I could see her only by contacting Mr. liagler and
he would ingquire of Amy as to whether she wanted tn see ma.
Aftaer the 45 minutes with Mr, Hagler, Amy did not reyuest

to see me again.

when called to the stand to testify, Amy requested to
speak with her §awye:, after which, the Court recessoed.

The issuc was still the supervised visit . . .Amy had not
forgotten it, she wanted her mother's reassurance.

Mrs. Tonnemacher had retained D n Russo as her counsel by this
time. Ilicetings ensued with the U.A., Hr. llagler, and Mr. Russo
to set up the terms of the visit. Mrs. Tounemachcr wanted
immunity from P.C. 136 prosecution and would not agree to

tell Amy she should tell the truth, but would agree to tell
her that she loved her. The meeting lasted approximately

40 minutes. At the conclusion, Amy was recalled to the stand
and for the first time showed emotional stress, at which

time [r. llagler requested an adjournment until Monday. It
was granted. Mr. Russo and ifr. Hagler stated that they felt
Amy would testify on Monday.

Oon Sunday, January , I was informed that Amy nad been
raleagsed to Foster llome Placement. I called Judge Harris at
home to get clarification on the contact ocder. He reaffirmed
his previous order. I called i#r. llagler an. requested that
he contact Amy to gee if she would like me to visit her.

I expressed my concern that she was now amongst total stranyers
again and that she might need me. He refused my request,
stating that Amy had to initiate the contact request. I

told him of my conversation moments earlier witu Judye llarris
regardiny the contact order. lle responded that he would need

to talk witi the Judge personally and he wasn't sure when
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he would have tihe tlm-_to do taat. 1 ayain called Judgye harris
and related Mr. jlagler's refusal to comply with my requeat

and 1 requested that Judge Harris contact Mr. llagler direct.

He agreed. Witnin 20 minutes, dMr. Hayler called me to apoloyize
for the misunderstanding and to say he would contact Amy and
would call me between l:3v pm and 2:00 pm. At 3:30 pm I was
still waiting for the call. 1 was away from aome from
approximately 3.45 - 5:45. I called Mr. ilagler on my retura

at 6 pm and he assured me tiat he tried to call me at 4:45.

I reminded him tnat our ayreument was 1:30 - 2:0U, and ae
stated that nis meeting became more extensive tuan ue
anticipated, but that Any did want to see me. lle provided

me with the address, phons numuer and directions to tihe foster
home. lle also stated there were about 8 - 9 children in the
foster home. I called tne foster liome and spoke with Mrs. boelord
and asked ner if it was okay if I brouynt ice cream and conus
for the Kids, 7Tihe visit lasted for approximately l% aours,

7:30 - 9:00 pm. <Tha visit was strictly social. 1 asked

Amy how she liked the foster home and if everything waus okay.
She suaid it was okay, but she preferred to stay in Juvenile
ilall., She exprossed anger and frustration at the critical
publicity about her conditions there. She commented that she
wished tne press would talk to her about it Lecaise shie would
tell them it's ncot that bad there that she would ratner be

thiere tinan in tue foster home. I asked her wiy and sie stateu.
"They were nice to me there, and I had my own room. Lhere I

have to share a room with other kids and one gyirl steals
everyone's tnian.” My complained tiiat the yirl uad already
stolen all of ner camly tnat she brouygit with ner from

. Juvenile liall.

I yave Amy the pictures shae had crayoned in Court on Friday

and brought her a frame and some construction paper to mount

tne pretared to frames we had ice crean, sodas, and framed
her pictures, We dad not dascuss anytuing about the case or
her testinony as we were never alone. ‘“luere was no privacy

in tae nome with nine caildren and two adults., [ felt Any
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might be uncomfortable witn the subject matter under thoie
circumstancas. We did discuss very briefly sexual abuse
crisis ayencies. I gave her a list of the ayencies aud
their phone numbers and encouraged her to call taem or me aof

she heeds assistance.

KENT DAVID TONNEMACHER

8/3/83 Intake by District Attorney Mike Nail--notation
"Defendant should P.A.C."

H/lu/ 33 Defendant arraigned by Brewer, Deputy
District Attorney Kathy Creen
present. Defendant represented by
Ichikawa. Defendant pled Not Guilty,
Readiness Conference set 9/24/83, Defendant
OR'd,

A/ 24/R3 Telephone call between Ichikawa and Deputy
District Attorney Ken Kobrin. Ken
Kobrin advises Ichikawa no authority to \
neqgotiate due to Mike Nail's P.A.C. note.

Y/.4/83 Readiness Conference (Judge Harris).
Continued to 9/7/83 at defendant's reguest
for Ichikawa to talk with Chief Deputy
District Attorney R, Michael Smith or
Mike Nail re plea bargain,

#4/30/33 Defendant files motion to set a prelim,
motion set for 9/1/83.,

9:1/83 Prelim set for 9/16/83,

9187813 Finkas files motion to quash subpoena issued
for Yictim Amy Millar lue to lack of Personal
service,

DSAn A Motion to quash Victim's subpoena granted., 1

spnke with Victim who advised of her desire

not to testify prior to motion to quash.

vike Smith then okayed a Misdemeanor 647a

offer and advised if rejected to proceed with
2R8({a), After motion to quash was granted court
denied District Attorney's motion to rontinue
and diasmissed case. Defendant rejected 647a
nffor,

1.:19/83 New complaint filed, same charge. Victim and
mother subpoenaed for arraignment date --
1/11/484 at 9 a.m. -

Ichikawa given notice to appear and copy of
complaint,

12723743 Ichikawa tak~ns defendant before visiting
Judge Gurney and, without notice to Distrirt
Attorney, has defendant arraigned and
prelim set for 12/30/83.
Ichikawa later admitted he knew we had Victim
subpoenaed for 1/11/84,

12/27/83 District Attorney files motion to continue
prelim,
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Lir2H/ 83 Motion to continue prelim taken under
submissjon, To 12/30/83 to see {f District
Attorney can get Victim served to appear.

12730783 Preliminary Hearing. vVictim present., Victim
refuses to take oath. Victim remanded for
civil enntempt. Prelim continuaed to next
court date, 1/3/84 over defendant's
objection,

Defendant ordered booked and released.

L] 1/9/84 Preliminary Hearing. Ambrose appears for
Ichikawa, Court calls Linda Lyles as court's
witness re victim, Finkas moves to recuse
District Attorney--denied. District Attorney
moves to sever Finkas' attorney relationship
with victim--denied., Court appoints county
counsel to act on Victim's behalf. Victim
refuses to take the nath. Victim remanded--
no visits from mother or father. To 1/4/84
for Prelim.,

174784 Preiminary Hearing. Defendant with Ambrose.
Victim refuses tn take oath., Victim
romanded. Prelim to 1/5/84 (we had thought
Yictim would testify per info from Jerry
Collins, Deputy Probation Officer).

[T Preliminary Hearing. Defendant with
[rhikawa, Finkas relieved by Court,
transcript ordered to State Bar.

Victim Witness Coordinator JoAnn McLevis
aoruered to meet with Victim. Victim refuses
to take oath. Remanded to 1/6/84.

1'6/44 Preliminary Hearing Hagler has order from
Judge Harris allowing him to act as
co=-counsel on Victim's behalf. -

Mntion to place Victim in foster home denied.

District Attorney agrees not to prosecute
mother for 136 P.C. if meets with Victim as
Victim requests. After meeting, mom says
she thinks Victim will testify.

Victim called to stand, Victim requests
continuance to 1/9/84., Granted.

1/7/84 Judqge Harris orders Victim released to
foster home per OSC on Petition for Writ
of Habeas Corpus. Hearing set for 1/10/84.
No notice of request to release defendant
given to District Attorney prior to Harris
1ssuing order.

179744 Preliminary Hearing. Victim refuses to
be gworn. Defendant rejects 647a offer.
t'as~ dismissed.

1. 10744 Petition for Writ of Habeas Corpus denied as
mont, Victim placed in custody of motion.
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Senator Seecrer. Let me ask both of you gentlemen just one
question. That is, it is one | discussed earlier on the constitutional
right of confrontation. Do you think that it would e permissible to
have a child of tender years, say, 4 or 5, who really needs the pro-
tection of not being undc - the glare of the perpetrator, testify on
closed-circuit television with the defendant watching the television
screen and having counsel for the defendant access to cross-exam-
ine via closed-circuit television, with the only factor absent being
the opportunity, the absence of the eye contact, or the potential for
eye contact between the vietim and the defendant.

Mr. Kobrin, what do you think?

Mr. KosriN. I do not see any reason why there should be any
problems with that. With a simultaneous broadcast, the defendant
can see evervthing that is going on, and I would be strongly in
favor of such action.

Senator Srecter. The one aspect that would not be present
would be the opportunity of the defendant to stare dowi the wit-
ness or to confront in the most direct way.

Mr. Kosrin. T would also suggest that you might want to consid-
er even going a step further and perhaps suggesting that the de-
fense attorneyv—both attorneys, for that matter—have their ques-
tions of the victim or the child brought through the judge, so that
the judge is the one actually propounding the questions, because I
have seen defense attorneys in court tinie and again with the in-
flection in their voice, the manner in which the question is asked,
attack the victim and put the child in a position where she cannot
respond.

Senator SPECTER. | think that is tougher to do, Mr. Kobrin.

What do vou think, Judge?

Judge Youncer. Mr. Chairman, I hate to bring controversy to a
mechanism which everyone seems comfortable with—and I do
think that both Mr. Kobrin and the attorney froin Maryland,
whose name escapes me, certainly made an intelligent presentation
of how you would do it. if you are going to do it.

First, I continue to have some reservations about the lawfulness
of it—and lawfulness of it means getting an appellate court in a
State such as mine to go for ‘i—and you might wonder who really
wins, if a trial judge does it. and then the whole thing gets
dumped. That is one thing.

But vou talked about ti;« and icebergs earlier. The case that ac-
tually gets all the way to the courtroom, as dramatic and as tragic
as the incidents of which Mr. Kobrin has spoken may be, after all,
that is the tip: that is not the iceberg. The far more severe problem
that we all have to deal with is the iceberg of the tremendous
number of cases which never get anywhere near a courtroom or a
videocam, or anything else, because of a lot of kinds of pressures,
both in the fumily degeneration situation that you heard about ear-
lier. or in the “keep-the-family-together” situation we have talked
about now. My feeling is that the courtroom part of the problem is
the tip. and it is noi a very major part of the real world of these
overall problems. A modest proportion of the cases, I have a hunch,
are damaged by that,

Senator SrecteR. Thank you very much, Judge Younger. Thank
vou very much, Deputy District Attorney Kobrin. It is that tip of
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the iceberg which s all we can work with, in the courts or in the
Congress, and by secking to influence the Judicial process and the
way we deal with these problems, we seck to effect a tremendous
quantity of conduct and human behavior that goes on unobserved.
That is what we are up.heére for.
Thank you all very much.
. [Whereupon, at 11343 ami., the subcommittee was adjourned.]




CHILD SEXUAL ABUSE VICTIMS IN THE
COURTS

TUESDAY, MAY 22, 1984

U.S. SENATE,
SUBCOMMITTEE ON JUVENILE JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:40 a.m., in room
SD-438, Dirksen Senate OlEf)‘ice Building, Hon. Arlen Specter (chair-
man of the subcommittee) presiding.

Present: Senators Hawkins, and Grassley,

Staff present: Mary Louise Westmoreland, chief counsel; Bruce
King, counsel; Mike Wootten, counsel (full committee), and Tracy
McGee, chief clerk.

Senator SeecteR. We are ready to begin this hearing of the Sub-
committee on Juvenile Justice of the Committee on the Judiciary
to consider children’s testimony in sexual abuse cases.

Without objection, my prepared opening statement will be made
a part of the record.

{The following was received for the record:]

Prepanen OPENING STATEMENT oF HoNn. ARLEN SIECTER, A U.S. SENATOR FROM THE
STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOMMITTEE ON JUVENILE JUSTICE

This is one of a series of hearings held by the Juvenile Justice Subcommittee to
explore child molestation. Today our focus will be on children's court testimony
ahout being sexually abused.

The molestation of children has now reached epidemic proportions. Even by con-
servative estimates, a young American will be sexually molested once every two
minutes. Yet child sexual abuse is a problem that all too often is pushed under the
carpet. Parents don’t want to believe it. Prosecutors look the other way. Even judges
often prefer not to face the hitter truth. Meanwhile, children are left helpless,
angry, and cymical, convinced that “the system™ simply cannot be trusted.

In recent weeks, the Subcommittee has received f:atters and telephone calls from
parents across the country. Parents from Missouri and Texas have written of pros-
ecutars who will not press charges despite their children’s urgent need for protec-
tion and’ help. We have heard mothers in California, Pennsylvania, South Carolina
and Virginia complain of judﬁes who refused to believe their daughter's accounts of
being raped. The stories in these letters and calls illustrate the widespread skepti-
cism that greets children’s statements about sexual abuse—skepticism that general-
Iy 1 unjustified, sccording to most experts.

As o result of such skepticism, too few cases of child sexual abuse are reported
and too few reported cases are prosecuted. Today’s hearing, however. will examine
what happens when cases do get to trial and children are summoned to tell their
story A< we will hear, testifying can be a terrifying experience for these children.
They often are asked to testify while their abuser sits a few feet away, often after
threateming them if they tell the trah.

What can we do to make children more comfortable nbout testifying without in-
fringing_defendants’ right to expose untruths? Some have suggoeste videotaping
children’s statements outside the courtroom, or placing n one-way mirror between
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the detendant and the child - Others have stressed the need to prepare children
betore then ordeal. o they know what 1o expeet | look torward to discussing these
and other suggestions today

I also am interested m exploring the wsue of children’s competency to testify.
When. for example, is a child too young to be a competent witness? How can we
determmne whether a child's testimony can be relied upon? What standards ought to
be applied” What can be done to help children become better witnesses? Also, is
there a sound basis for laws requiring independent corrchoration of children’s testi.
mony 10 these cases?

In addition. | am concerned about wedia aceess to child abuse trials. A few weeks
ago. | chaired a heanng on media coverage of rape trials. Many of the same con-
cerns apply here. Like rape victims, abused children may experience media coverage
w a form of revictimization. Testifying directly in the fuce of a molester is hard
enough-add o room full of reporters and television can.cras and a child often will
be overwhelmed. If the victim's identity is then publicized. his or her suffering may
wgun be compounded. How et we minimize this suffering while respecting the con-
stitutional reguirements of o, trials?

To help us examine these .- .d other related issues, we have a distinguished and
diverse group of witnesses here today. First we will hear from three people involved
in the Manhattan Beach, California case in which more than 100 preschoolers al-
legedly were sexually abused. Luel Rubin, the chief prosecutor, will begin, followed
by Kee MacFarlane, a nationally respected expert on child sexual abuse and a ther-
apist who hns worked with children in the case. Next, we will hear from a mother
whose (bighter was the second child to reveal the alleged abuses, She requests that
<he not be televised, so | would ask that the cameras be focused elsewhere when she
testifies.

Our next panel will include. first, a girl from Maryland who has testified in court.
She will be ssceompanied by her mother and will tell vs how she felt about taking
the stand. We also will hear from Bill Arnold, who will tell about his stepdaughter’s
experience.

Our final punel includes Gary Melton, a psychologist and legal expert from the
University of Nebraska. Mr. Melton is here respresenting the American Psychologi-
cal Association. Finally, we are pleased to have with us Joyce Thomas, Director of
Child Protection at Children’s Hospital here in Washington.

I want to thank all our witnesses for testifying today. | look forward to a produc-
tive and illuminating hearing.

Senator SprcteR. By way of introduction, this hearing is to con-
sider a variety of questions relating to the competency of juvenile
witnesses and procedures to be utilized in securing their testimony.

The Judiciary Committee has responsibilities for oversight and
legislation on procedures in Federal courts which touch upon juve-
nile witnesses and raise the issues of competency in procedures for
taking juvenile testimony, and the Juvenile Justice Subcommittee
has responsibility for the Office of Juvenile Justice and Delinquen-
¢v Prevention, and it may be that in this burgeoning field, there
ought to be some very substantial attention and study by the Office
of Juvenile Justice and Delinquency Prevention to the issue of ju-
venile testimony in these very sensitive and very difficult cases.

The issue has arisen in the McMartin case about what proce-
dures will be used on testimony by juveniles, whether there can be
videotape transeripts, and it raises a very important considera’ ion
on the defendant's constitutional rights to confrontation, as to
whether the defendant has a right to look his accuser in the eye
and in effect have an opportunity to stare down an accuser, a
standard which may have some greater basis where the witness-
victim and the defendant are both adults and can handle the situa-
tion. or whether it comports with due process of law to have a child
testify on videotape out of the presence of the defendant, but where
the defendant can see and hear fully what the victim savs and
have the defense lawver cross-examine by use of a videotape. It




raises the collateral question as to television coverage of these
kinds of cases. This committee had hearings on the New Bedford,
MA, rape case and considered the balancing of the factors as to the
desirability of acquainting the public with the ve; Yy important
issues which are involved in a rape charge or on molestation of Ju-
veniles, a balancing of the rights of the witnesses to anonymity, not
to be identified, not to be harassed, not to be followed. And there is
an additional factor, more intense in dimension, as to Juveniles, as
to the subsequent effect of any such testimony on their future lives,

I know from the point of view of a prosecuting attorney thrt the
additional consideration on a case is State versus defendant, where
'ae witness-victim does not make a decisjon as to whether the case
will go forward; that is a matter for the State to determine, and
the State's agent is the Prosecuting attorney. It may be that there
is such disastrous_el'fect. on some juveniles that there ought to be

to be brought at all, or where there are a number of witnesses,
whother some ~an be left to carry the burden of the prosecution.
These are all very difficult issues, and they are evolving as we are
coming into an era of seei ng more and more rases of molestatiun of
children and the complex issues which they .resent.

Those are some of the qu.-tions which we will be inquiring into
during the course of the hearings today.

[ am pleased to have Jjoining on the panel the distinguished Sena-
tor from Florida, Mrs. Hawkins, who has been & leader in missing
children’s jssues. She has joined this subcommittee on a nitmber of
hearings in the pasi. authored important legislation on the subject,
and has contributed much to this entire issue when, in the chil.
dren’s caucus a few weeks 270, Senatur Hawkins at substantial per-
sonal risk, made some disclosures which I think have advanced the
cause of juveniles very substantially.

I am pleased to call on Senator Hawkius at this time for an
opening statement,

Senator HAWKINS, In the interest of time, I will also submit my
opening statement in the record. | Just want to commend you, Sen-
ator. for continuing your interest in this subject, for pursuing what
I teel is long overdue, and that is the official right of children in
the judicial systen Obviously, we have a long way to go, but with
your good leadership, we will malke kood strides. [ thank you for
letting me participate here. [ have long been interested in the in-
terests of children.

[The following was received for the record:|

PREPARED OPENING STATEMENT oF HoN. Pavia Hawkins, a US. SENATOR FrOM THE
STATE oF FLORIDA

Mr Chicrman, | appreciate Your permitting me to join vou here taday. Although [
iam not a member of the Senate Judiciary Committee, | have a1 strong personal in
terestan this ~ubject of children, and | am very impressed with your efforts (o in.
crease the public's iwareness of the need for Jjudicial and administrative reforms re.
warding Juventle justice

Farher this month, vou held some very disturhing hearings on the legal rights of
sevual abuse victims Disturbing because when the children and their parents final-
Iv ot the nerve to report the shuse., {he administrative and judicial 8ys' am wouldn't
take them seriously. just dismissing it as wn emotjonal aspect of a bitt »r divorce or
custody battle
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it taok us yeurs to deag the federal government into this issue, to enact legislation
which mandated the repimting of suspected cases of child abuse. But these statutes
are worthless if we don't stringently enforee them and investigate allegations of
sbuse For these child protection statutes to be effective, we must insure that our
judicial and executive branches are responsive to the speciol needs of a child victim
of sexual abuse

| have alvendy had an opportunity to discuss this issue with our first witness, Kee
MeFarland at great length, but 1 look forward to her testimony today as well as the
other witnesses who have agreed to testify today. For many of the witnesses it will
he a painful process of remembering a time of our lives that we would prefer to put
behind us. It was vory difficult for me to speak out, but 1 have heen very gratified
hy the response. People have written to tell me that my public unnouncement nas

helped them | know that your courage in discussing this issue to day will help
others avoid the trauma that you have experienced.

Senator Specrkk. Thank you very much, Senator Hawkins.

I would like to say at the outset that I will have to interrupt the
hearings very briefly for a few moments to go to the floor on the
agent orange case, which the leadership has scheduled this morn-
ing for 9:30, and | have to be present there for just a few moments
to introduce an amendment, but it will not be a long delay.

I\ brief recess.|

Senator Seecter. At this time, our first witness is Ms. Lael
Rubin, the deputy district attorney of Los Angeles, who is in
charge of the McMartin case. She has had very extensive experi-
ence in this field and, I think, can shed considerable light on some
of the very important questions which we would like to address.

[ would like to call at the sume time, Ms. Kee MacFarlane. who
is the director of the Child Sexual Abuse Diagnostic Center of the
Children's Institute International, in Los Angeles, CA. Ms. MacFar-
lane is an expert in this field and is also very deeply involved in
the McMartin Manhattan Beach case.

If vou ladies would step forward at this time, we would be
pleased to hear from you, and we will start with Ms. Rubin.

Thank you very much for coming, thank you for joining us.

STATEMENT OF LAEL RUBIN, DEPUTY DIS'TRICT ATTORNEY, LOS
ANGELES, CA, AND KEF MacFARLANE, DIRECTOR, CHILD SEX.
UAL. ABUSE DIAGNOSTIC CENTER, CHILDREN'S INSTITUTE
INTERNATIONAL, LOS ANGELES, CA

Ms. Runin. Thank you very much.

Senator Specter, Senator Hawkins, 1 am a Los Angeles County
deputy district attorney and the chief’ prosecutor in the McMartin
Preschool case, the Menhattan Beach child sexual abuse case.

During tue forthcoming preliminary hearing and at trial in this
case. we intend to call approximately 35 children who range in age
from } to 10 vears. These children have all suffered psychological
(rama as a result of the acts which have been perpetrated against
them When they testify in these proceedings, subject to cress-exam-
mation by seven defense attorneys, their testimony will no doubt
exacerbate such psychological trauma.

We are utging the California courts and the California Legisla-
ture 1o consider the needs of these children to do whatever is nec-
essiti v and constitutionally permissible, to prevent any increased
psvehological harm to these children without at the same time im-
pairing the constitutional and statutory safeguards afforded these
defendants and all persons charged with crime.
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I urge this subcommittee to do the same.

In the MeMartin case, we are asking that the court allow the
children to testify by way of two-way closed circuit television as an
alternative 1o their testifying in an open courtroom a few feet from
the defendants. Such contemporaneous examination by means of
closed circuit television permits examination of the witnesses b

. both the prosecution and the defense in the presence of the defend-
ants. The defendants therefore will not be deprived of their sixth
amendment rights of confrontation and cross-examination.

Two-way transmission of the testimony will allow the defendants
and each child witness to see and hear each other. As such, the tes-
timony will be presented in a manner which is legally indistin-
guishable from testimony given by a witness who is physically
present in the courtroom.

Further, we will be applying for a court order that the children’s
testimony at the preliminary hearing be preserved on videotape.
Under California law, upon timely application, when a victim is 15
vears of age or less, and the defendant is charged with certain spec-
ified sex offenses including child molestation, the court must grant
our request. Then, if at the time of trial, the court finds that fur-
ther testimony would cause the victim emotional trauma so that
the witnes: then becomes medically unavailable to testify at trial
under the provisions of the evidence code, the trial court ma
admit the videotape of the victim's testimony given at the prelimi-
nary hearing.

Senator SpEcTiR. Ms. Rubin, are you saying that it is a matter of
right under Californja law, where ‘someone is 15 years or less, to
have the preliminary hearing videotaped”

Ms. Rusin. It is a matter of right under California law when a
defendant is charged with sex offenses, including rape and child
molestation. Yes, it is a4 matter of right. It is mandatory if the pros-
ecution makes application within 3 days before the time of the
hearing.

Senator Spectir. Have vou made the application yet?

Ms. RUHIN. Yes, we have.

Senator Seecter. Has it been granted?

Ms. RUBIN. We have not yet had a hearing on our request for
closed circuit television and ‘the application for videotape. But we
certainly expect the videotape request to be granted.

Senator Seeeter. But California law has a_specific provision
which allows for closed circuit television and videotape on the pre-
liminary hearing is what you are saying.

Ms. RUBIN. Well. there are two separate sections. The section
that provides for this two-way closed circuit television is California
Penal Code seetion 68.7. That is a matter which is discretionary
with the court. and the court may allow two-way closed circuit tele-
vision as an alternative to the prosecution’s requesting that the
preliminary hearing be closed.

Senator SeecteRr. But if the preliminary hearing is closed, the de-
fendant would be present., of course,

Mso Remn. Yes: however, it is our intention that if, in our case,
the defense requests that the preliminary hearing be closed. since
two-way closed circuit television testimony is in our view, and ac-
cording to the meager case law that we have as precedent, is legal-
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Iy indistingaishable from a witness physically being present in
court. then it is our belief, and we are going to urge the court that
even if the preliminary hearing is closed to the public that the
- court should allow the children to testify by way of closed circuit
television,

Senator SPECTER. You say the precedent is meager. Do you have
a specific ruling on closed circuit television as being sufficient for
the defendant's right to confrontation?

Ms. Rusin. We have a recent case of the California Court of Ap-
peals in which the request for closed circuit television was not
made. The court speaks of the fact that it is legally indistinguish-
able, but it did not have to rule on that irsue because the request
had not been made.

[n another case coming out of Los Angeles County, we have a
municipal court judge who has granted a request for closed circuit
television. but of course, that iz not binding precedent on another
municipal court judge.

Senator SPECTER. Senator Hawkins raises & question—why don’t
you pose the question, Senator Hawkins?

Senator Hawkins. If the prosecutor decides not to request the
videotape, can the parents of the child request the prosecutor to re-
quest that it be videotaped?

Ms. Rumn. Well, the parents of the children do not have any
formai iegal standing to make that request. They can, of course, in-
formally make that request of us. As o matter of course, we would
be. and we are in this case, requesting that the children's testimo-
ny be preserved on videotape. This is not a new procedure jus.
dealing with children. 1 have had experience in having other peo-
ple's testimony preserved on videotape, for instance, someone who
is elderly or il and may not be available for trial, and courts have
routinely granted the request that that testimony be preserved on
videotape.

Se-aator SreeTrR. Senator Hawkins raises an important question
about the rights of parties to private counsel. There are many
States which do accord private prosecutors a term which is used to
describe as vou know frequently the prosecuting witness. Many
States do accord the witness and the family the opportunity to
have counsel participate—not to take over. because it is the State's
function. and you operate as deputy district attorney, representing
the Stace of California.

Does California give any status at all to private counsel retained
by the victim?

Ms. Rusin. No; California does not grant such status.

Senator SPECTER. So what you are saying is that it is discretion-
ary with the court as Lo whether they will close the proceedings
and discretionary with tie court as 1o whether they will grant
closed circuit television.

Ms. RUBIN. Yes: that is correct.

Senator SeeCTER. And when you say “legally indistinguishable,”
that is a nice phrase. What is your own view us to the element of
the defense contention that the defendant ought to be able to look
the victim in the eve when the victim s testifving?

Ms. Renin. By way of two-way closed circuit television, with a
monitor in the courtroom and a menitor in another location where
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the children will physically be, the defendant will be able to look at
the child on the monitor, and the child then has the same monitor
in another room where he or she can look at the defendant. We
h..ve had cases in California where convictions have been overruled
because there was only a cne-way transmission, or a g>fendant
rould see the child, but the child could not see the defendant. It is
our belief that with a two-way system, that is whet I am referring
to when I am talking about “legally indistinguishable:” they both
are able to and have the right to see one another.

Senator SereTeER. So the only factor absent would be the domina-
tion or the potential intimidation of the defendant in the presence
of the victim?

Ms. RuBIN. Yes: that is correct. And it is our belief that the sixth
amendment right does not grant consti utional status to the de-
fendant being able to intimidate any witness by his physical pres-
ence.

Senator SPECTER. So the victim can look at the monitor if the
victim chooses to, or the victim need not if the victim chooses not
to.

Ms. Rusin. That is correct.

Senator SPECTER. Just as in a courtroom, the victim need not
look at 1he defendant if the victim chooses not to. The defendant
does not have a right to have the victim look at the defendant
when the victim is testifying.

Ms. Rusin. That is correct, that is correct.

Senator SpecTiERr. You may proceed.

M:. Rumin. Thank you.

Whether or not a proceeding is closed to the public, a child
victim must be entitled for support to the attendance of a parent,
guardian, or sibling of his or her own chouosing. Depriving the
victim of that kind of emotional support of = parent or friend de-
feats the purpose of once again considering the needs of the child
in preventing any inc' -ased psychological harm.

It is our belief—and California law once again grants us that
stutus—that if in fact a preliminary hearing is closed to the public,
excelusion of the public should not exclude a support person for that
child victim.

We are also urging the California Legislature to allow us to be
able to use leading questions in examining child witnesses. As you
know, leading questions have been permitted only in very special
circumstances. It is our belief that legislation must permit the use
of leading questions in the examination of voung children.

Senator SpkcTeR. Does California now not permit leading ques-
tions with voung children?

Ms. Renin. That is correet. We have several bills pending in the
California Legislature, one of which if passed will allow for that,

Senator SpeCTER. Because I think vour rule is at variance with
common law on that subject. 1 think tie general rule is that you
can ask i child of tender years leading questions,

Ms. Remn. That is correct. California law, however, does not pro-
vide for that, except for certain specified preliminary kinds of ques-
tions.

Further. as part of this legislation, it is our belief that we shovld
be able to use certain hearsay evidence regarding child victims.
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Fvidense of o statement made Ly a child under the age of 7, de-
seribingz any act of sexual or physical abuse, should not be made
inadmissible under the hearsay rule, provided that the statement
wis made under such circumstances to indicate trustworthiness.

The court should consider, it is our belief, the chiid's age, any
corroborative physical evidence, and the relationship between the
witnoss and the victim and the spontaneity of the statement in de-
termining trustworthiness. The use of such hearsay statemneats
would overcome the present obstacle we face in being unable to
qualify the very young child as a competent witness.

Further. it is essential that every effort be made to ensure that
the same prosecutor handle all aspects of a case from its initial
stages through trial. Child victir's like all traumatized victims find
themselves describing the horrors perpetrated against them to
many difierent people. They are interviewed by the police, by doc-
tors. and/or therapists and lawyers prosecuting a case. They also
must repeat their testimony at least several times in different
covrt preceedings. Providing that one prosecutor follow the case
from beginning to conclusion aids the child in proceeding through
the often bewildering maze of the criminal justice system.

At the present time, there are no sanctions that are imposed
against the media for revealing the name or identity of a child
victim. Courts have taken careful precaution to safeguard the true
identity of juvenile offenders. We have found that there is thus
greater protection afforded juvenile offenders than there is for
child victims.

We urge the legislature and this committee to rectify that inequi-
In conclusion, T urge this subcommittee to consider the proce-
dures which 1 have briefly discussed as innovative approaches
which will recognize the special needs of children who are crime
victims. Such approaches will not interfere with the defendant’s
sixth amendment rights.

Thoank vou very much.

Senator SeecTER. Ms. Rubin, on the subject of the impact damage
to the chiid, are there any circumstances where you would think it
appropriate for the State to decide not to prosecute where the indi-
cations were that there would be very extensive damage to the
victim witness?

Ms. Ruemin. That is something that we do all the time. In fact, in
this case. the children's institute and Kee MacFarlane and her
aaff have interviewed at this point over 250 children. It is our in-
ten*‘on during the course of the trial and the preliminary hearing
to use ahout 35 of those children We have decided that i. would be
far too damaging to use as witnesses in court the many other chil-
drer. who have been interviewed and evalnated and described
sexunl and physical abuse in this case. There are children who
have Lad epileptic attacks, have had asthma attacks, and there is
no purpose to be served hy having them as witnesses.

Senator Seecter. Well, that is a judgment you can come to, as
vou say. no purpose to he served by having them as witnesses
where vou have other witnesses who can carry your case and estab-
lish vour case. But how about when the case would rise or fall on
having one or two chiid witnesses, but the evidence was that they




8o

would sufter enormonsly by being compelled to tell the story as you
have indicated, on so many oceasions; would there ever be a case,
in your judgment, where the prosecution ought to abandon the case
in deference to the impact on the victim?

Ms. Rusin. Yes, absolutely. That is a matter of discretion from
the initial inception of our making a decision to charge a case. We
obviously want to proceed with the case and convict the guilty, but
at the same time. when there are clear indications that proceeding
would cause substantial increased harm to these child victims, and
any other victims, then we would make that decision to abandon
the case.

Senator SpectrR. And Senator Hawkins asks, “And let the mo-
lester 207" The answer is ves.

Ms. Runin. Well, und:1 those circumstances, I think when we
weigh the harm that would be incurred to the child, I think that
that is going to have to be a decision that we will have to make.

One of the provisions of one of the proposed pieces of legislation
in California would allow as, if passed, to use hearsay testimony
when a child is under the age of 7, and it is particularly in that
situation, nut only when there is a child who is too young to qual-
ify —perhaps is age 2% or 3, and would not qualify as a witness—
but also, I think that provision would be extraordinarily helpful
when the child would suffer additional serious psychological harm
and physical harm from testifying in court.

Senator Seecter. Well, T am not so sure you are right about let-
ting the molester go, and | am also not so sure you are wrong
about it. I would say that it would be a significant departure from
what prosecutors customarily think about on prosecutions. I have
not been in the business for a short while, but prosecutors are very
loathe, as vorr well know, to let defendants g0, molesters go, or seri-
ous charges e dropped, in deference to the impact on the witness.
But [ think we are facing a unig.e sort of situation here when you
deal with children and the kind of impact there, and then the fall-
back position to the hearsay evidence is a way which it can make
out a case, but that raises very substantial problems on an issue of
sufficiency of evidence with hearsay only. It may be one thing if
there is direct testimony corroborated by hearsay, as opposed to
having only hearsay evidence.

Would you care to question before we hear from Ms. MacFar-
lane?

Senator HHAwWkKINS. Aren’t you leaving some room for parents to
influence the child in saying, “We are not going to go forward in
this case, because we do not want the family name dragged
through the paper,” and that could cause an awful lot of trauma in
the child, also, to be torn between the prosecutor who wants to
prosecute. and the family who says, “We are not having any more
of this.”

Ms. Rumin. Well, obviously, this is a complex situation, and we
cannot use a child as a witness if we are not going to have the co-
operation and support of the parents. That would be counterpro-
ductive. So our role is really duai. We need to evaluate the child
and make a determination that he or she would be a good witness,
and also enlist the aid and the support of the parents.
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We have that task that we often do not face in other kinds of
CASES.

Senator Hawkins. But isn't it true that you do not experience
that same pull if the child is an offender. The parents have nothing
to say. From the little bit I know about the law. if the offender who
is caught is a child, the parents do not have that choice as to
whether he is brought to trial or not.

Ms. RuniN. That is true, and once again, I think that is a very
astute ohservation because the law protects juvenile offenders or
the privacy of juvenile offenders much more than it does the priva-
¢y of juvenile victims. So there really is a dual standard in that
regard, and 1 think it has only been within the last couple of years
where there has been such support that has mounted for victims
and victims' rights groups that these issues have really come to the
forefront.

Senator HAwkiNs. Thank you.

Ms. Rusin. Thank you.

Senator SpecTER. Ms. MacFarlane, we welcome you here and
look forward to your testimony.

STATEMENT OF KEE MacFARLANE

Ms. iv.. - “ari.ANE. Thank you.

I would like to share a few aspects of this crime and the han-
dling of these kinds of cases that I have learned from working
within various systems in these cases, but probably more that 1
have learned from children who have been through our criminal
justice system, and try to give you a little bit of a snapshot of what
we are up against.

I think that first, we need to consider the crime itself. It is one
that begins with little or no physicsl evidence. It is not like any
other torm of child abuse, where you have something that alerts
people to this crime. Really the only way that we ever find out
about it usually is that a child tells us in one way or another that
something has happened. There is usually a lack of physical force
and violence involved in these cases. There are rarely any corrobo-
rative witnesses, evewitnesses, corroborative evidence. There are
few grounds often even to establish the elements of the crime,
motive. opportunity or fact. There is usually a time lapse between
the abuse and its discovery, which adds to the disbelief: “This
couldn’t have really happened, because the child would have come
and told me, or 1 would have noticed.” More often than not, we
find out about cases long after they have occurred, when there has
heen o loss of evidence, a confusion over time and the memory of
the children as to the facts.

We are up against an incredible problem of low credibility of
these children. We have a striking increase of cases in Californiz
involving children under the age of 5 years old, and I think that is
being reflected elsewhere in the country. The children are regarded
as suspect from the time they open their mouths to tell us what
has he ppened. We have an incredibly strong dishelief system in our
country. from everyone from doctors to parents. It s not somethir,,
that we want to believe can happen.
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As my friend. Luey Berliner, in Seattle, says, “Everyone hates
child molesters until they find out they know one very well, and
then they have a very difficult time; the scales shiit, and suddenly,
their incredulity is aimed at the child.

Children do forget and confuse facts all the time. They forget
fucts such as time and dates of occurrences, and therefore they are
regarded as unreliable. They will tell you things like, “Oh, 1 re-
member exactly when it happened. It happened a long, long time
ago” which does not help us in trying to establish a crime in Cali-
fornia within a 3-month span of time.

On the other hand. I find that they have incredible memory for
things that wre very traumatic and upsetting to them, which we do
not take into consideration.

We also do not tuke into consideration, as Senator Hawkins was
just pointing out, their ambivalent feelings about the people who
abuse them. They start off, usually, by feeling guilty, to blame, and
at_fauly; that is why they are so reluctant to tell.'And they often
minimize what happens to them, and they give the story to you in
very small pieces, so that you start with what they see as the least
terred - thirg thu! huppened to them, and they will tell you that is
o' that huppeied. And then, when they realize that you are not
rowmg to ne shocked or blame them or add to their guilt, they will
give you o hittle bit more. Now, when that happens, we look at chil-
dren ana we say, “Well, they must be lying. First, she told me she
wis only touched with a hand, and now she is telling me there is so
niich more. She s just fabricating and adding to it.” In fact, it is a
ver clear pattern of giving just as much as they think adults can
stand to hear. Oiten, they are right. Often, when they get the reac-
tionis of our shock and disbelief, we do not get the rest of the story.

We underestimate the positive feelings that children can have
tor the peopie who molest them, which is not to say that they in
any way paracipate in or contribute to their abuse, but they get
very. very confused. Over and over, we hear children say, “How
“ould he do that” He was so nice. I really liked him. He gave me
wilipops &nd took me to the park.”

We underestimate how fearful they are of these people. Sexual
abuse, I tnink, is something that is almost always sErou:]ed in se-
crecy and silence, and almost always accompanied by some kind of
threats to children. That is, I think, one of the most underestimat-
ed aspects of this problem when it gets into court. They are so
casily bribed and easily tricked that they come into court—we dea,
with cuses all the time where children come into court truly believ-
ing that the people in that couriroom have magical powers und cen
control the courtroom proceedings. 8o that we have procedures
which we just see as a part of due pi.acess, where children are to-
tally misinterpreting what is going on. OQur prosecutors fought very
hard in Los Angeles tc keep the defendants in this case in priso-:,
without bail. Because of the beliof system of children, still to this
day, 1 have children coming in all the time and teliing me, “That 1s
not geing to do any ,.od. They can walk through the bars. They
can bend the bars. They can walk out of prison.” They do not even
helieve that jails car hold defendants when children ‘have been so
threatened.
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So they are the perfect victims of the perfect crime, in many
ways. And abusers count on their ability to silence children and to
shroud their behaviors in secrecy, and it works very well. What
happens when they become known to our system is that our ac-
tions, our methods, and our due process act to enforce oftentimes
that silence-—or, worse, result in retractions from these children.

So what you can see is that we, in the system designed to help
them and bring about justice, actually contribute to the ability of
child abusers to act with impunity in some ways, because we treat
these cases like they were burglaries or bank robberies, and we
scurry about in the same kind of evidence chase, and we use the
same kinds of measures as we do for adult crimes. We discount the
very things that lock children back into silence. It is the old,
“When all you have is a hammer, every problem becomes a nail.”
And that is what | think has happened with these kinds of cases.
Children, as Ms. Rubin was saying, are exposed to multiple inter-
views and interrogations. When we began interviewing children in
Los Angeles, we were seeing an average of 15 to 2 interviews prior
to the time they came to us. We were ordered by the court. I was
seeing children interviewed as meny as 34 times before they came
to me.

Senator SPECTER. But why so often?

Ms. MackariLank. Some of it is, 1 think, that most of our sys-
tems, they have different mandates to be involved, and they see
themselves as having t.. be the only one that can do their part of it.
The police think they are the only ones that can do a police inter-
view. and the doctors think they are the only ones that can do a
medical one, and the social workers, to do that, and departments of
social services, et cetera. In cities where there are not vertical pros-
ecution units, or in even our cases, where they do not go through
our vertical unit, you end up with three or four different DA’s, just
on the same case, and half the time, the child will meet them in
the hallway on the way into the courtroom.

We have a tremendous territorialism, and we are dealing with
different disciplines. Try to convince an attorney that a social
worker or a doctor can do the same interview that they need to
have done, or vice versa.

And what happens over time is not only jusi the whole shutting
down process of children being less and less willing to tell you this,
but the other thing happens is they lose what you see on the first
interview, What we cap.ture on videotape on firat interviews is an
incredible kind of spontaneity, this eye-opening reality that comes
from children's first descriptions of abuse. What you see in court
and what juries see is somcthing very different—a child with a flat
affect, a lace that looks eniotionless, often because they are terri-
fied, but also because they have siid it over and over and over. so &
Jury sees a child, even in cases where we haver.'t been through hat
much, where they take anatomical dolls and they say. “He touched
me here, here, ard here, and on the other side " Aiad it there are
multiple abusers. children will often say, “Well, they did the saine
thing as the other one.” And they look very blase nbout it. Some of
that has just become a defense, and juries do not beheve them.

The same thing happens in medical abuse, where children are
rcraped in medical systems in the name of trying to get this evi-
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dence, and sedated, and  put through screaming examinations,
where we have just  we will not do them, but I have seen them
done where chiidren come out, screaming, “That is worse than
what happened to me.” Children are still routinely polygraphed in
a lot of States. Have you ever had to try to explain that to a child?
“Your daddy”—or the alleged abuser—"does not have to have this,
because he is a grownup, and he has the right not to have this, but
you are a child, and so you really need to take this test, and it does
not mean that we do not believe you, but it just means we have
this httle machine to tell us if you are lying.” Lots of cases are
dropped after polygraph examinations. I think that is a real clear
message to children. And again, the multiple, uncoordinated court
appearances 1 think in a Juvenile Justice Subcommittee, we need
to, like in all cities, look at the combinations of juvenile court,
criminal court, and divorce court. These cases are simultaneousl|y
going on in all three courts, and many cases are simultaneously
beirg processed through all three, with very little or no coordina-
tion whatsoever,

From the eyes of children in court, I have learned a lot of things.
The first time 1 got involved in a case involving a child, I did not
bring Kleenex. | have never done that since. After I realized that
you had to have Kleenex to help them through crying spells, I real-
ized we had to talk with parents about bringing clean underwear.
Oftentimes with preschoolers, what you do is you get them in, you
sit them on three phonebooks, they sit up in front of an overhang-
ing microphone, they look out over a perch they cnnnot even see
over, they spot the alleged abuser, and they wet their pants.

Even now, after a case last year, 1 would also say we need to
bring towels and things for the times they go in the back room and
throw up all over you, they are so terrified.

We have seen, as Ms. Rubin has said, asthma attacks, epileptic
attacks in court, stuttering, children going mute—and not from
constant. ongoing badgering, which is what you always hear de-
fense attornevs portray it as—as much from the environment of
the court itself.

You listen to children describe court. They will tell you that the
man or womin in the uniform with the gun is there to maybe
arrest them. You try to explain what a bailift is. If you do not get a
chance to do that, they will say, "I am not sure why they were
there, but they had o gun, and they were looking at” me mean."”
Ask them what a judge is for; they will sometimes say, I think he
Is going to put me in jail.”

They often perceive their role in court as that of defendant, re-
gardless of how it may be explained to them on the way into the
courtroom.

We have had children, even in this case, who have refused to tes-
tify because they have thought that one or another of the attorneys
hated them, because of the look on their face. That is one of the
difficultics of nonvertical prosecution, when you switch prosecu-
tors, that relationship is crucial to childrer, that this be somebody
who i< their friend, who is their lawyer, and they can say—there
was o little girl who refused to go into court on a case recently,
whete she just described what happened beautifully up uniil that
pomnt and said. "I think the lawyer hates me.”
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I said. "No. Honey. Why do you think that?”

And she siad, “Well, because she crosses her arms when she
fooks at me.”

They have their own perceptions of the world. When they look
out at even the motions of defendants—that is why we call it the
right to intimidation—there are all different ways to do that. You
do not have to be threatening or menacing as a defendant. You can
sit there and ery. It is probably the most effective one that there is,
to look into the eyes of a child who has befriended you and cry in
front of him.

So my feeling is that the entire environment is set up to silence
these children, just as the abuse itself is designed to silence them.
In the Hippoceratic Oath, there is a phrase that says, "First, do no
harm.” I think it is something that we, involved in the criminal

justice system, should tiake to heart just as much.

I do not mean to say that we need to do anything that impedes
due process. I am not saying that we should tilt the scales all the
way to the other end, and 1 am certainly not saying that because a
child says something, it must be true. Children do lie; they do
make up things. More often than not, what I see them lying about
is to defend themselves and to protect themselves, and to stay out
of trouble. That is how a lot of their lying applies to child sexual
abuse. They lie, more often than not, in my experience, to deny
abuse than they ever do to admit it.

Senator SeecTeR. Are there any generalizations which you have
found which are useful in evaluating when children are not telling
the truth when they make a complaint about sexual abuse?

Ms. MackFarLANE. For me, the ways of determining sexual abuse
are two. The first battle is to get them over their fear; if they have
been abused, to get them to acknowledge that it has happened.
Once vou do that. you get to a level of detail with them that tells
vou whether or not they know what they are talking about. This is
not sui:wthing they routinely get to find out about on television or
in books.

Senator Seecter. Have you interviewed children who have made
complaints about sexual abuse where you did not believe the child?

Ms. Mackaniane. Two children in 13 years, I think, that I have
been able to determine were-—and what they were doing was par-
roting something given to them by an adult.

Senator SeecTER. How many children have you interviewed in 13
vears”!
© Ms. MacFareANE. 1 do not even know. I would say hundreds, cer-
tainly hundreds.

Senator SereTer. And it is your view that only two among the
hundreds did not tell you the truth when they complained about
<oxual abuse”

Ms. MacFaArLANE. In terms of the total, and what 1 have seen a
lot of times is children who describe one thing or another which
may be misinterpreted. may be something else, in terms of children
what vou might say “put up to” relating an experience about
sexual abuse that they themselves even later to acknowledge was
not true. ves By the time 1 see most children, they have gone so
far down the criminal justice system that usually, what they have
seen or deseribed has been established to some degree.
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But I do not find them, especially preschoolers—I do not know
any preschoolers, | think, that I have seen who 1 would say have
lied about sexual abuse. They may describe something which they
totally do not understand, which often may be misinterpreted by
udu}l‘ts. What they describe, they do not even know as sexual a lot
of the time.

Senator SeecTeER. You are attaching a very high degree of reli-
ability, then, based upon your experience as you see it, when you
assert that among the hundreds of preschool children whom you
h:}ve heard testify bhout sexual abuse, that you have believed them
all?

Ms. MacFariank. No; and I have not seen hundreds testify.
Most preschoolers do not ever testify.

Senator Seectek. Well, aside from the issue of testifying. What |
am looking for here is your own personal cvaluation, based upon
the extensive experience you have had. as to what is the degree of
credibility.

Ms. MacFarLane. It is difficult to answer because so many pre-
schoolers cannot describe what it is that has been alleged to have
happened. T see many cases that I come out of saying, “I do not
know what happened. T am not sure.” But of those children who
describe sexual—who are able to describe—sexual acts with adults,
especially preschoolers, T have seen very, very few who I do not be-
lieve they know what they are—they do not know what they are
talking about, but what they are deseribing——

Senator SeecTER. You say you believe them essentially, because
if it were not true, they would not know what to say?

Ms. MacFarLaNE. For most of them, that is true. They do not
even know they are describing—the descriptions we have on tape
over the years of, for example, ejaculation, never comes out as a
description of o sexual act. They do not even know what that is.
What they are doing is often describing somebody going to the
bathroom on them, but describing it in such a way that you know
what they are talking about and they do not. These are descrip-
tions by 3-, {-, and 3-year-olds. The same with oral sex. And they
say, “Why would somebody want to do that?” [ find oral sex to be
probably the most common form of sexual abuse that I see in pre-
schoolers, and it leaves the least visible signs. But children are able
to describe it in vivid detajl without understanding what on earth
the purpose or reason of that could be,

It is very hard not to—I think the graphic descriptions could
probubly be spared the subcommittee, but it is very hard to hear
these descriptions and try to imagine where on earth else they
could come from—tastes, smelis, descriptions like that ! trink in
some ways, that is why listening—all you have to do is eally listen
to preschoolers to understand that this problem in th's country is
very real.

Senator Seecrrr. Did you make a distinction between preschool-
ets and children who have been in school? Is there some point
where their experience is sufficient so they are not necessarily reli-
able in their descriptions?

Ms. MAcKFARLANE. Well, there is cortainly a point in their experi.
ence and thelr cognitive development level where they understand
about sexual matters, and then you are not dealing with the same
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kind of naivete. But again, it is still a matter of their ability to pro-
vide a level of detail that helps you understand what it is t%at they
are saying.

Senator SPECTER. We will take a 10-minute break at this peint,
and I will try to be back at 10:40.

|Short recess.]

Senator Seecrkr. May we have Ms. Rubin and Ms. MacFarlane
back, please?

I regret the delay, and by way of a brief explanation, 1 would say
that each of us in the Senate have a number of committee responsi-
bilities, and they very frequently overlap. And this hearing was set
at a time long before we knew tKat agent orange was going to come
up this morning on the floor; and I am a member of the Veterans’
(ommittee and have responsibilities on that subject, and when 1
was present there, expecting to go right on, there was another
amendment which was supposed to have finished up, but took a
few extra minutes. So I am sorry to have kept you.

We were in the midst of Ms. MacFarlane's testimony, and I
would ask you to continue.

Ms. Mackanriane. Thank you, Senator.

[ just wanted to add a couple of points about what I think we can
do. 1 do not mean to just be the voice of doom. But I think it is very
important for us to understand that a child’s view of the world is
very different from an adult’s and colors the way that they respond
to their world. I believe that children are best understood when
they are often perceived as people who come from another place,
like another planet or another country, and if we brought in some-
one from a totally foreign culture to ours, who spoke a completely
different language, brought them into a courtroom, sat them at the
withess stand. and began to ask them questions without an inter-
preter, and without any knowledge of their culture or their lan-
guage, we would have tremendons communication problems, and
that is just what we have today in court.

Senator Sekcrek. I am sorry, I am going to heve to interrupt for
just one moment. I will be rig{nt back.

[Short reces.|

Senator SpECTER. | regret one additional delay. Please proceed.

Ms. MacFaRriANE. [ think there are several things we can do to
improve the situation in both the short term and the long term.

In the short term, I think probably the most immediate step that
would help what I consider really a crisis in our courts right now,
is to at least coordinate what we have already got. That is what we
are trying to do in Los Angeles. It is noi easy taking systems that
ordinarily rarely even talk to each other and people in professions
that rarely interact. and trying to get them to prevent the tradi-
tional trauma to children by putting out more of themselves to
overcome their turf and their feelings of priorities of where they
belong. I think we have to admit that we are running sort of a
MASH operation right now out in the field, and we think we know
what we are doing. but we are not sure. We are in a very experi-
mental stage. The McMuartin case itself” keeps pointing out to us
that the legal thin ice we walk on, all the issues around videotapes
that we have made, who has the right to them, do they have the
right of possession versus the right of access, who do they belong
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to, who can we make copies of, how are they used in court, can
they be used as some Xind of evidence, can they be used corrobora-
tively. can they be used instead of children, to back up children, et
cetera. It is a whole new world with i lot of the things we are
trving. It takes sticking vour neck out to a certain degree. 1 think
that it is worth it when you cousider what you might be sparing
the children of.

Second, 1 think we need to centralize our efforts around centers
which have the capability and the facility to handle these ceses——
and I mean not just the kinds of psychological evaluations that we
do, but also the medical evaluations in one place, if possible, so
that they do not have to get trucked around town to different sites,
as well as court preparation. There is much you can do to overcome
the fears of children in court. I truly believe that. But one thing I
know about doing it, because it is part of what [ do as a living, is it
takes a lot of time; it takes a lot of extra effort of bringing children
to court and helping them understand how that system works, and
tracking them. hand-carrying them through this system is what 1s
needed. from the time of the discovery of the abuse to the time of
adjudication. That is not done almost anyplace in this country. Ar.d
the only places I know that it is done is where there are specialized
centers for which there is extremely little funding.

In the longer term, I think we need better research and better
training in terms of what are the best ways to elicit information
from children that is valid and reliable; how far can leading ques-
tions go; what kind of effects on children and cases do leading ques-
tions have, and are they necessary. I believe they are, but they are
antithetical to the basic orientation of our criminal justice system.

The court reforms that Ms. Rubin has talked about, I think,
come in many ways from helping trying to see the world from chil-
dren’s eves, and | think that we have got to try to see the court
world tfrom children's eyes. If we do, I think we will find oftentimes
that they take on the role of the child in the fairy tale about the
emperor's new clothes, that if we listen to them, we find out that
th(-]vl are the ones who are seeing the emperor, or the system, as it
really is.

I think that the scales are heavily tilted against children right
now. We have one of the strongest defense bars there is in this
country, and we have very little voice for children. Child perpetra-
tors that I work with, some as young as 7 and 8 years old, who
have molested other children, are far better protected in our
system than the 7- or R-year-olds that 1 work with who have been
molested. I am not in favor of denying anyone a fair trial. I think
we need to examine what is fair.

If we are interested 1n finding the truth in these cases, which I
think that all of us are, we must first set up an environment in
which truth is able to come out. 1 do not think we have that right
now. It is in the details and it is in the context of the descriptions
that children give that the truth, I believe, can be deciphered. And
if we set up an environment where silence and fear—that is condu-
cive to silence and fear—that is what we will get from children.
And I do not think that we can ever get justice in these cases with-
out the ability to bring forth the truth, and I think we are obligat-
ed to do everyvthing we can, if we are going to put children through
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this, to at least he able to say that we think that we have gone
through it for the purpose of eliciting the truth.

We will never be able to prevent the abuse perpetrated by child
molesters, ultimately. We can to some extent, but we will never
prevent it totally. We should be at least able to prevent the abuse
perpetrated subsequently by the system.

1 think that what is in the best interest of children in court is
also in the best interest of justice in these cases, because it allows
children to tell their stories and allows us to be able to hear it.

As 1 said, there are no simple answers. And right now, I think
we must first admit that what we are doing is not working very
well. It is not even a matter of, as you were saying earlier, are we
willing to let child molesters go—we let them go all the time. It is
not working, and I think that additionally, it is causing subsequent
harm. and that is what I think we must work to prevent.

Thank you.

Senator SrecteR. Thank you very much for your testimony, Ms.
MacFarlane.

We were discussing one point that I think there was an interrup-
tion on, about children, somewhat older than preschool children, as
to credibility, based on your experience And you had testified that
vou thought that, as to preschool chudren, what you had heard,
you believed, generally, because the children would not know what
to make up.

At what point in the age span, if at all, does the credibility issue
become any weaker, where children have had an opportunity to
know more, and some experience-based credibility?

Ms. MacFartane. Well, 1 do not think you can really put it on
age, because children develop so differently, and you can have in-
credibly mature, experienced 6-year-olds and incredibly immature
14-year-olds. So that is very difficult. What you do find is that as
the child's, perhaps, ability to describe things that they may have
knowledge of other than firsthand experience——

Senator Sercter. Well, would you have any insights or guidelines
to ‘hul:i finders as to what to look for in evaluating the credibility of
a child?

Ms. MacFarianE. Yes; in fact, I am working on that in a book
with five people right now, and I think it is something we need a
lot of. It is not something that is easy to say in a few words.

I think that it takes very thorough evaluation. You need to look
at possible motives, like you do in any kind of a case or an evalua-
tion; vou have to look at other kinds of motives, what the child's
feelings are about the person they are accusing, how they react to
vour questions, and what they are able to describe.

Really, it is the level of credibility—the level of credibility is
often provided by the level of detail, no matter what the age of the
S

< .or § kR, Let me move to another subject, if I may. The
buzzers just 1.1 for a vote. Whatever we do here is subjr ct to a lot
of interrupt.; - ! regret to say. Let me raise one final question
with the two of vou, if I may, and that is your judgment as to the
issue of televising cases involving juvenile victims on sexual moles-
tation.

What do you think, Ms. Rubin?
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Ms. RusiN. Well. ais vou probably know, that is an issue that we
will be facing in Los Angeles.

Senator SeecTER. Yes, | do know.

Ms. RusiN. 1 have not yet seen the proposal that we are antici-
pating. We are concerned, and as a result of our concern, are re-
questing the use of closed-circuit television. And on the one hand,
it seems to me that if we are concerned about psychological trauma
and harm to children and want to use closed-circuit television, then
that argument would seem to prevail against the use of live cover-
age by a national network.

On the othier hand, we do recognize the public’s need to know
and the interest of the public in this kind of a case: In terms of
mak ng a comment as to what our position is, I really cannot make
an official comment until I see what the request is and what are
the results of our request for closed—circuit television.

Senator SrkcTer. If you work it out on closed-circuit television,
would you think then that there could be an accommodation of the
inte,rests of the child-victim so that television would be appropri-
ate’

Ms. Rumn. [ think that in that situation, television would be
much more appropriate, in terms of having a vehicle whereby to
protect the children, yes.

Senator Srrcter. What is your sense on that, Ms. MacFarlane?

Ms. MacFaRrLANE. T am as concerned about the parents as I am
about the children in this case. Their privacy has been ruptured by
this situation. And I think that while we may solve some of it by
protecting children, the parents will be testifying as well in this
case, and the medical people will be testifying as to the identities of
the children, and so will we. I do not see how this case can be tele-
vised live and protect these children and families.

As many incest victims will tell you, “Big deal—they kept my
name out of the newspaper, but they put in my parents’ and our
address.” That is just as bad.

Senator SpecTER. Do you think it is not possible, with some
delays on television, to delete any inadvertent reference to names
or addresses?

Ms. MacFarlane Well, all I can say is I sat in for almost all of
the grand jury testimony on this case, and I do not see how it
would be possible, because there are constant references to names
and identifying information. I do not see how you could do it.

Senator SrecTER. And to the extent that there is an identifica-
tion, you think that the rights of the victim and the families would
outweigh any public benefit in having them televised?

Ms. MacFarLaNE. Well, all I can say is I sat in for almost all of
report what happened in the courtroom that might on television
without having to expose the people whose lives have already been
shattered by this experience.

Senator Sekcter. Ladies, I thank you very much. There is so
much more that I would like to cover, but we have so many addi-
tional witnesses. We very much appreciate your coming, and the
testimony has been very helpful.

Thank you.

Ms. RusiN. Thank you verv much.

Ms. MacFariaNE. Thank you.
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Senator Seecren. | would hike now to call Deborah Smith. T have
to be careful now as to whose names | use and whose names 1 do
not use. Mrs. Smith's i-year-old daughter was the second child at
the McMartin School to reveal molestation. Her daughter was
interviewed several times by police officers and psychologists who
were not extensively trained in child sex abuse cases, and Mrs.
Smith will explain how her child felt more at ease and responded
better when Ms. MacFarlaae, a trained therapist, becarne involved
in the case.

Our request in Mrs. Smith's situation is that she not be photo-
graphed with her face showing, and obviously, that is a request
which we are relaying to the media coverage. The Senate proceed-
ings are customarily public, so that it is not a matter that the
Senate can order, or that I as chairman can direct, but can relay
the request, and [ think, judging tfrom the affirmative nods, that it
will be respected.

Mrs. Smith, we welcome you here. We very much appreciate
your coming and look forward to your testimony.

STATEMENT OF MRS, DEBORAH SMITH, LOS ANGELES, (A

Mrs. SMiTH. Thank you.

I am here today as a parent, to offer a personal account in the
hope that it will enable you to at least consider a better alternative
for the protection of our children within a judicial system designed
expressly for adults.

Approximately 8 months ago, on the afternoon of Friday, Sep-
tember 9, 1983, we received a letter from the Manhattan Beach
Police Department, notifying us that our daughter’s preschool
teacher had been arrested earlier that week on charges of child
molestation. The letter also requested that we question our child in
order to find out if she had either witnessed anything or been a
victim herself of sexual abuse. Later on that day, I did so, and she
willingly responded with details of her abuse. I knew then that she
was telling the truth. 1 believed her.

Monday morning, I went to the police station to file a report.
Subsequently, our 4-year-old daughter was called in for questioning
on five separate occasions, lasting upward of 1 hour in length, pre-
ceded usually by another hour of waiting for the female detective.

I look back on those first days as a time when I was in a kind of
shock and functioning as such. The peuple we had entrusted with
the most precious thing in our lives, our daughter, had turned out
to be totally untrustworthy. Therefore, the trust you might have
had in vour own judgment is then shattered.

We felt that the more she was questioned, the more she was be-
ginning to withdraw or avoid the question. She showed signs of in-
creased stress, but while at home or in our car, she would relate
the detailed nccounts of 2 years of repeated sexual, physical, and
psychological abuse and demoralizing intimidation, without any
provocation on our part.

in the course of our (rips to the police station, our daughter
asked if she was going to be put in jail, too. Unfortunately, all that
questioning reinforced for our child what her molesters had told
her would happen if she told the secrets—that is, that no one
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would believe her and that it would be her fault, none of which is
conducive to further disclosure.

I called the child psychologist during that first week, only to be
informed that if she was willing to talk with the police, he did not
see any harm in her continued questioning. He was not, however,
in expert on the sexually abused child, which we know now to be a
very specialized field. His advice, for all its good int.ntions, was
wrong.

Many people outside this experience seem to feel that their chil-
dren would tell them, no matter what. At first, while reading our
letter of notification, I was convinced of the same thing. Our
daughter is an outgoing, verbal, loving child. But consider, if you
will, from the child’s viewKoint what it must have been like to be
threatened that your mother, the very center of a young child’s
life, would be killed.

Senator SpecTER. Was that threat given to your child during the
course of the sexual abuse?

Mrs. SMITH. Yes, repeatedly.

Yrom the age of 2% to 4%, my daughter, in addition to the
burden of what amounted to a double life, simultaneously felt re-
sponsible for my very existence.

Senator SpecTER. The sexual abuse allegedly started when she
was 2V.?

Mrs. SmitH. Yes.

Senator SPECTER. And it extended over a period of 1% years?

Mrs. SMiTH. Almost 2 years.

Senator SPECTER. Almost 2 years that she was threatened that if
ihlel té)ld about what had happened, that you, her mother, would be

illed?

Mrs. SMITH. Yes.

While it is true that we had no idea our child was being sexually
abused, we did have other signs. Approximately 8 or 9 months
before receiving any notification, I ha(Y taken our daughter to our
pediatrician for treatment of bronchitis, and informed him at that
time that I had also noticed considerable redness and swelling in
her genital area. He chosz not to examine her at that time, but in-
stead told me she was most likely “wiping wrong.” She was not.
The problem continued, and I took her along with me for the next
office visit, which was for a routine exam of our son, who was at
that time an infant. The doctor again chose not to examine her,
but instead told me to cut out all bubble baths and to have her
wear only cotton underwear. We did that and more, changing
soaps, detergents, toilet paper and making——

Senator SPECTER. An(f two doctors on your request declined to
take a look at the complaints?

Mrs. SMITH. It was the same doctor at that time.

Still the problem worsened. It was obvious she was experiencing
pain and discomfoit, causing a great deal of anxiety for all of us,
especially her. Shortly thereafter, I noticed that she had a vaginal
discharge, and art that point, I asked my stepfather, a general prac-
titioner, to examine her. He did so and diagnosed her as having
vaginitis. He told me it was rare in children of her age and to con-
tact her pediatrician and tell him so. I did. In our phone conversa-
tion, he told me to administer antibiotic cream twice a day. I did
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0, amidst her screams of protest. The irritation was minimized
somewhat, so | continued this treatment for approximately 2
months until we received the letter of notification from the police
department ——

Senator SpEcTeR. Mrs. Smith, I am sorry to interrupt you, but 1
have 4 minutes left to make the vote, and I shall be back momen-
tarily and we will continue. Thank you.

[Short recess.}

Senator SrecTER. [ am sorry, Mrs. Smith, please resume.

Mrs. SMiTH. She subsequently went through two more vaginal
exams and cultures and a blood test for VD, after we received noti-
fication. At this point, I was in contact with UCLA and then, short-
ly after, Kee MacFarlane became aware and involved in this case.
Our daughter was then evaluated and videotaped at Children’s In-
stitute International with Kee, and we were relieved that, at long
last. we were in capable hands. We could begin to trust someone
again, because we knew that her main concern was for our child’s
well-being and ours. Finally, we had the help for our daughter and
ourselves that we so desperately needed.

Our little girl left Kee that day feeling happier than we had seen
her in months, with less of a burden than before.

She is still very much afraid of her molesters and sometimes
feels the anger of betrayal and low self-esteem that accompanies
her victimization.

This case is currently before the court, and it is our sincere hope
for our child and the other children that closed-circuit may be used
as an alternative to a courtroom filled with adult s’ rangers—and,
worst of all, their molesters. With the closed circuit put into effect,
our children would still be cross-examined by as many as seven de-
fense attorneys, and I am not at all sure that my child could with-
stand even that. Whereas, if she has to face ger abusers, I am
almost positive that she would be too terrified to speak. As a
parent, I am not at all sure I would be willing to take that risk
because however badly we want these people locked away from so-
ciety and other children, our first and foremost concern is for our
daughter and what is best for her. She has already been and is still
going through so much more anguish than she should have ever
had to experience in her formative years.

In closing, I would just like to say that as parents, we realistical-
ly know that the crimes of child sexual abuse have always been
within our society and are likely to go on long after this case is
over. But at the same time, we cling to the hope that these crimes
will no longer remain the easiest to commit. We must begin to be-
lieve and protect our children.

Thank you.

Senator SpecTeR. Thank you very much, Mrs. Smith.

How is your daughter now? How is she responding, how is she
hehaving; what is the impact, as best you can tell, on this abuse
situation?

Mrs. SmitH. It seems to come in waves. There are times when
she seems to be doing very well. We are all trying to maintain as
much normalcy as possible. But when she has had a particularly
good day at therapy, where she has worked out a lot of things or is
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remembering things, she tends to maybe have a nightmare or bed-
wetting; anxiety over my safety is very much still a factor.

Senator SpectEr. What therapy is she undergoing?

Mrs. SMITH. Weekly therapy with the counselor who is skilled in
child sexual abuse.

Senator SpECTER. You do not have to face the choice, as I under-
stand the facts of this particular case, as to whether the alleged
molester will be brought to trial, or whether your daughter would
have to testify. But what would your feeling ge if your daughter's
testimony were the only way that a molester coulci, be prosecuted,
convicted, and jailed? Would you seek to have her not testify under
those circumstances, because of the potential damage which you
have described that you fear for your own child?

Mrs. SmitH. In the beginning, we were the second to come for-
ward, and at that time, it looked as if that would be very likely to
be the case. But that was also very early on, when she had not told
her story so many, many times and gone through so much. She
does believe these people to have magical powers, and as much as I
try to counterbalance that with what I can tell her in a positive
way, that they are in jail and that they cannot hurt us, or will not,
and that he has no magical powers, the kind of impact that they
had with her was mixed with terror, and it made much more of an
impact than the positive kind of comforting I can give her. It will
take a long time. So I am not at all sure; I am not sure. I hope
closed circuit is put into eifect. Otherwise, we will have to ma’:e
that decision.

Senator SpectiR. But you just do not know how you would decide
it if you had to make tzat decision now as to whether you would
want her not to testify, if the absence of her testimony meant that
the molester would get away scott-free.

Mrs. SMITH. | would hate to see that happen, but my main con-
cern is for her.

Senator Specter. What is your feeling on the issue of having the
proceedings televised? The considerations are that if there is live
television coverage, there will be extensive understanding by
people about the problems of sexual abuse of children, contrasted
with the issue of privacy of the victims and the families. There are
efforts made to shield the identities, but it is not foolproof. So what
is your own sense as to that?

rs. SMITH. | feel that they could really report what goes on in
the courtroom, and I do not really see that there is a need for them
to photograph it; I really do not. I would feel very unsure, even if
they did promise not to disclose our names and addresses or our
children’s faces.

On the closed circuit, we would have a better opportunity to have
some more control over that, though.

Senator SrECTER. Senator Hawkins?

Senator HAWKINS. In the schoolroom where your child attended,
were the other children aware of how many children were involved
in this trial. to your krowledge? Did the children in school know
that a certain percentage of them were involved in the trial and
others were not?

Mrs. SmitH. Yes.

Senator HAwkiINs. Did that make a difference?
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Mrs. SMiti. Yes, it would —-do you mean wit!. the defendants?

Senator Hawkins: Yes.

Mrs. SMiTH. Yes, yes, it wouid.

Senator HAwkins. Do you feel that it would harm your child if
the prosecution wins this case, or it will be helpful to your child if
the prosecution wins?

Mrs. SMmitH. | think it will be helpful to her, that something has
been done. And 1 think if she is able to testify in some way, it will
help her to know that what she said was believed, and that these
people cannot get away with this,

Senator HAWKINs. And that there is a justice in the system for
children.

Mrs. SMitH. Yes, and that there is fairness.

Senator HaAwkins. Thank you.

Senator Spectkr. Thank you very much, Mrs. Smith. We very
much appreciate your coming.

Mrs. SMitH. Thank you.

Senator SPECTER. The next witness, whom we are calling by an
assumed name because of the effort to maintain her anonymity,
also wishes not to be photographed, and again, the request is made
by the subcommittee, relaying that request to the media, and again
stating that we do not have the power to order anybody not to pho-
tograph or televise in a public hearing, but 1 believe it will be hon-
ored.

[ would like to call at this time a young woman we will refer to
as “Melissa Jones™ and her mother. The mother and the child are
being accompanied by the therapist who is with them at the
present time.

Let me start with Melissa’s mother and ask you to describe brief-
Iy what hanpened to your daughter.

STATEMENT OF MELISSA JONES AND HER MOTHER, MS. JONES
FROM MARYLAND

Mrs. JoNks. My daughter was raped by a juvenile, who was a
very good. close friend of ours.

Senator SeectTer. How close a friend was the juvenile?

Mrs. JoNes. | had known him and his family for over 4 years. We
had gone out with his parents, and his parents had come up to our
home. and we had socialized quite a bit with them.

Senator SrECTER. And how old was the person charged with the
rape?

Mrs. Jongs. Thirteen.

Senator SyrcreR. And how old was your daughter, Melissa. at
that time?

Mrs. JONEs. Seven.

Senator SeecteR. And how did vou find out about the sexual inci-
dent?

Mrs. JoNEs. From my son's girlfriend at the time.

Senator SeecteR. And what did they say at that time?

Mrs. Jones. She said to me, “Ask your daughter what this boy
has done to her.”

I said, "What do vou mean? I do not understand.”
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She turned around and repeated the same thing to me, and 1 was
in a complete state of shock. I could not believe that boy had done
that.

Senator SpecTER. And who decided to prosecute?

Mrs. JoNks. The police officer went to the State’s attorney to find
out if they were going to prosecute the boy or not, with all the in-
formation they had gotten together.

ISenator SPECTER. And the defendant was prosecuted as a juve-
nile?

Mrs. JoNEs. Yes, he was.

Senator SpecTEr. And how was Melissa prepared to testify?

Mrs. Jones. Her therapist talked with her about going into the
courtroom. She was also taken into the courtroom by Victim As-
sistance.

Senator SprctER. And how old is Melissa at vne present time?

Mrs. JoNEs. She is 9.

Senator SpectER. Was Melissa’s competency as a witness chal-
lengad?

Mrs. Jones. No.

Senator Specher. After Melissa testified, as 1 understand it, a
mistrial was declared, because the judge had interviewed a witness
in his chambers without the presence of the defendant’s lawyer; is
that your understanding?

Mrs. JoNes. No. The lawyer was in there. The boy himself was
not in the chambers.

Senator SPECTER. So it was the absence of the defendant which
caused the mistrial to be declared?

Mrs. JonEs. Yes, sir.

Senator SPECTER. And is it your expectation that Melissa will
have to go to court to testify again?

Mrs. JonEks. Yes. They toKi me she has to; yes.

Senator SPECTER. And what has happened to the defendant?

Mrs. Jonks. He is walking the street, scot-free. He is not in ther-
apy, and there was no control over him when we were living there,
and [ am sure there is none now.

Senator SPECTER. Are you able to avoid any contact between that
defendant and your daughter?

Mrs. JoNEes. We had to move from where we were living to a new
area so that we would not have that.

Senator SeecteR. And Melissa, if we may ask a question or two
of vou—we will not discuss the incident with you.

How old are you?

MEeLissa. | am 9 years old.

hSong:t'o)r SercTER. Who told you that you would have to testify at
the trial’

MEeLissa. My therapist, Debby.

Senator SpecTErR. And how old were you when you testified at
the trial?

MEerissa. Eight.

, S(-?utur Sercrer. And what was it like, testifying at the trial?
Lard?

MELissA. Yes.

Senator SeEcteR. Unpleasant?

Menissa. It was unpleasant sitting in front of the boy.
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Senator Sekcrer. You would have preferred to have testified
without seeing the defendant?

MruLissA. Yes.

Senator SpecTeER. And tell us if you can why you found it un-
pleasant to sit there in front of the boy.

MELissa. I found it unpleasant sitting in front of the boy because
Mark, the lawyer, told me I had to point to him, and I really did
not want to be in front of him at that time.

Senator SekcteR. Did you feel frightened by being in his pres-
ence?

MELissA. No, because | knew that my parents were there, and |
was not frightened at all.

Senator SPECTER. You were not frightened at all?

Merissa. No,

Senator SprcTER. But you had to make an identification of him
as the person who did the act?

MELIssA. Yes.

Senator SprcteR. And did you point him out?

MenissA. Yes.

Senator SekcreR. But you did not feel intimidated or frightened
or uneasy being in his presence for that reason?

MEeLissA. Yes.

Senator SrecveER. You did?

MEeLissA. Yes.

Sgnintor Seecter. How do you feel about being required to testify
again’

| Pause.]

Mrs. Jongs. She did not understand the question.

Senator Sekcter. How do you feel about being required to go to
court again? You know that thee was a mistrial declared, which
means that there has to be a new triai for the defendant?

MeLissA. Yes.

Senator SprcTiR. And how do vou feel about being required to go
back into a courtroom and to tell the incident again”

Merissa. T really do not mind, because I would like him put
away.

Senator SprcTER. When you say you would like him “put away,"’
what do you think ought to happen to him, based on your own
sense of justice, what do you think should be done to him for what
he has done to vou, as you see it?

Merissa. I think he should be put away for life for raping a 7-
vear-old girl.,

Senator SprcteR. During the course of the proceedings, how
many times have you been called upon to recount what happened
to you in this incident? Did you have to tell the police about it, did
vou have to tell other people about it?

Mewnissa. 1 had to tell the police in my own words.

Senator SekcTeR. Would it make you uncomfortable if his trial
were to be televised, if you were appearing before a television
camera while he was heing tried”

[ Pause. |

Senator SekcTeR. You have not thought about that question, I
know. but——

Mrs. Jones, She hasn't.
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Senator Sekcrer. Well, those are the questions which we had
been prepared to ask you, and we will not ask you many others. |
know it 1s not easy for you to come forward, but what you have to
say 1s helpful to the subcommittee and may be of substantial aid to
us in helping out other young children.

Senator Hawkins?

Senator HAWKINS. You are a beautiful little girl. Now, tell me,
did vou tell your mother first, after she had talked to you about it;
then did you tell her all about it?

Merassa. My father was present at the time, so I told my mother
and father, both.

Senator HAwKINS. At the same time. And then you told the
pul}i}ce; you told Senator Specter you had to tell it to the police,
right” :

Merissa. Yes. I had to write down in my own words how 1 felt.

Senator Hawkins. Did you then have to tell it again to your
lawver?

ELISSA. Yes.

Senator HAwkins. And then again to the people in the court-
room—how many people were in the courtroom when you were
there? As many as are here today?

MEenissa. No; my mother, my father, my grandfather, and my
therapist, and my lawyer, and the defendant’s lawyer, and the
boy's mother and father, and him.

Senator HAwkins. That's all?

MELIssA. Yes.

Senator HAwkiNs. Did you sit in the witness chair by yourself?

MEwLIssA. Yes.

Senator HAwkins. It was a pretty big place, wasn't it?

MELIssA. Yes.

Senator Hawkins. Do you think any of your friends know about
it?

Menissa. No.

Senator HHAwkiNs. Because you moved away?

MEeLissA. Yes.

Senator HAwkiNns. Does your former teacher know about it?

MEuissa. I do not think so.

Senator HAwkiNs. How about your present teacher?

MELissA. No.

Senator HAWKINS. Your new teacher does not know?

MewLissA. No.

Senator HAwkiINs. Do you and your family have chats about how
to prevent this from happening in the future?

Mepnissa. Yes.

Senator HAwkINS. 1 think you are a brave young girl to come
and share this with us. My questions have been asked by others.
We want to compliment you for being such a competent witness
and having a vocabulary so far beyond your years.

We wish vou good luck in changing the doll’s name. If you need
a lawver, we have a bunch of them around here. OK?

MELissA. Yes: and T would also like to have the laws changed for
all the other children, and I would like you to help all the other
children that are being raped today.

Senator HAwkINS. That is why we are here.
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Thank you.

Senator Sekcrer. One final question. Do you think you are in a
position, as best you can tell, to pretty much put it all behind you
when it is all over?

MEnIssA. Yes.

Senator SpECTER. You think you can, with help from your thera-
pist and help from your family.

MEeLissA. Yes.

Senator SeecTFR. Well, we certainly wish you the best of luck
and thank you for coming forward.

Mertssa. Thank you.

Senator SpecteR. I would like to call now Mr. Bill Arnold.

STATEMENT OF BILL ARNOLD, CROFTON, MD, ACCOMPANIED BY
MRS, ARNOLD

Vi AgrNowp. My wife and I thank you for this opportunity to

ar before you to present a brief, 5>-minute summary of our fam-

ily 5 personal court involvement in a matter of child sexual abuse.
We felt compelled to come forward.

We are residents of the State of Maryland. My wife has two
daughters. presently aged 8% and 1C, by her former husband, who
also resides within Maryland.

Senator SprcTER. Let me just interrupt you for 1 second.

Mr. ArRNoLD. Sure.

Senator SpecTer. As I understand it, you have not requested not
to be photographed, but I just wa:t to be sure that you have no
objection.

Mr. ArNoLb. T*at is correct. We would prefer thai, that is cor-
rect.

Senator SeecteR. You would prefer not to be photographed?

Mr. ArNowD. That is correct. We inadvertently put our name in,
and I apologize.

Senator SprcTER. All right. We will then relay that to the media.

Mr. ArNoLn. Thank you.

Contrary to the popular myths that child molesters are usually
strangers or that incest is most prevalent in poor and minority
families, we discovered that our youngest daughter was sexually
molested by her natural father during his weekly visitations for 4
years, from the time she was 2% until she was 6% years old. Natu-
rally, we immediately denied any further visitation, against the
advice of former counsel.

This committee told the two mothers who testified here at the
last meeting:

| suggest vou persevere in bringing evidence to the decisionmakers. Evidence is
the decisive faetor in our judicial process. If you are discouraged by attorneys saying
:hc- i-\-i'gfl.(-ncc will not be heard, press on. You have the right to manage your own
egal atfairs,

I come before this committee to respectfully submit that while
that statement might be true from a philosophical standpoint, it is
the exception rather than the rule when it concerns the sexual
abuse of children.

After a 2-year involvement with the system, and more particular-
Iy the last 18 months within the judicial process, and after incur-
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ring over $33,000 in legal fees and court costs, I can honestly say
that the system does ot work to protect our children.

The molestation was reported, .investigated, and concluded by
both the child protective services intake worker and the police de-
partment investigator that the abuse occurred, even though the
father denied any wrongdoing.

However, the State's attorney’s office invoked their discretion,
and decided not to prosecute because of insufficient evidence—no
confession, no witness, other than the older daughter, who wit-
nessed several abuses—and instead referred the case back to us as
a visitation matter. The assistant State's attorney sent a letter to
the department of social services which stated, and I quote,

I helieve that this is a serious situation, but one that cannot be handled through

criminal procedures because of lack of evidence. Visitation would seem to be an ap-
propriate tool tor enforcing counseling and monitoring of the father.

It is interesting to note that in our county, of 88 cases of reported
sexual abuse, the State's attorney’s office only prosecuted 7.

The department of social services caseworker filed a report rec-
ommending visitation because, and I quote,

He s not being criminally prosecuted due to lack of evidence. The allegations go
o further than fondiing. No allegations of penetration or attempt at penetration
have been made.

Apparently, the caseworker felt fondling was OK. She further
states in her report:

The State’s attorney in his letter addressed to the intake worker did not indicate

that visitation should not occur, but saw monitored visitation as a necessity. This
worker essentially holds the saume opinion.

Shortly thereafter, the department of social services closed the
case. The father then petitioned the court for resumption of his vis-
itation rights. o

Since that time, our family has endured, emotionally and finan-
cially, a total of eight hearings within the civil court, and finally,
a1 appeal to our State’s court of special appeals.

During the civil hearings, two nationally recognized experts who
specialize in child sexual abuse, including our daughter's therapist,
Linda Blick, with the Chesapeake Institute, testified that cfter the
evaluation and meeting with both the father and the girls, in their
professional opinion, the father did sexually abuse his daughte: .
Also. Dr. Lourie, a noted child sexual abuse psychologist who also
evaluated our daughters and the various reports and psychological
evaluations, testified that in his professional opinion, the father
had molested his daughter. And the police department investigator,
the intake worker, and even the caseworker all gave testimony
that in their professional opinion, the sexual abuse occurred. Fur-
ther, even*ually our counsel was successful in persuading the court
to allow the testimony of the children, as wolras another relative
who, when hearirg of the girl’s abuse, came forward to reveal the
details of her being sexually abused by the father during the years
she was 9 through 12

In lignt of the overwhelming veports and testimony, but with the
total denials of the father, the trial court judge stated, and I quote,

He s a natural father. Thev are his children as well as they are my wife's chil-
dren However, | am going to caution him that he is going to be under surveillance.

109




106

Now. | am gomg to tell vou that if 1 find that you abuse these children in any way.
vou are going to kiss your right way Do you understand that? And | have reason to
believe that you will not do that. And. um, [ do not teel that at least within this 90-
day period that 1 am allowing this temporary visitation that any harm would come
. to those children, unless it was proven to me that he has committed these acts. Tam
not going to terminate him period, until he demonstrates otherwise.

And he summarizes by stating:

I told you when [ got through that nobody would be happy. I mean, you just
cannot satisfy everybody. But I have got to look out for the interesty of those chil-
dren. To foreclose—the futher—from ever seeing those children would be e worst
thing | could ever possibly do.

Throughout the hearings, the judge remarked repeatedly:

The State’s attorney never prosecuted him. He was never prosecuted. The father
aaid he did not do it. You do not want him to admit to something he said he did not
do. What 1 have here is circumstantial evidence * * * no confirmation.

The judge finalized the hearings with:

I have now exhausted everything I have had in the way of testimony. I cannot
find as a matter of fact that these children have been ibused. And 1 don't so find.
And therefore, | am going to order visitation.

From those hearings, we appealed to the court of special appeals.
The court stayed the trial court’s order and filed the opinion find-
ing that the court erred in using the wrong standard of proof and
reversed and remanded the case for proceedings consistent with
the opinion and to take another look.

While many who have monitored this case have stated that our
system of justice does work—after an appeal and over $33,000 ex-
pense—at this juncture, we are again faced with a new trial and
expense, and it is doubtful as to whether the judge will decide any
differently—at least, that is the indication we received from our
recent preliminary proceeding.

We appear here today to express our concern about the legal and
judiciary’s misperception of a child'’s credibility. The majority of ex-
perts agree that children rarely lie about sexual abuse. In fact, sta-
tistics reveal that only 2 to 5 percent of reported sexual abuse cases
are fabrications or embellishment of the abuse. And with younger
children, the percentages are even less. Yet investigators, prosecu-
tors, attorneys, and even guardian ad litems and justices often fail
to protect the child or other innocent children because they them-
selves question the child’s veracity, even when faced with over-
whelming evidence.

Through our counsel, we requested the court to interview the
girls at two of the hearings. But in the court’s chambers the judge,
on both requests, stated that it was within his discretior. and he did
not care to hear from them, that their testimony was included in
the reports.

Finally, after finding “no abuse” on the second hearing, our
counsel petitioned the court for reconsideration or appeal and the
testimony of the children to be admitted, as well as my wife's rela-
tive, who was an adult, at that hearing, a list of questions were
prepared by counsel and the children’s therapist that were to be
asked by the court. The children by then had been involved in
weekly therapy sessions for almost 6 months and were prepared for
court testimony. As a matter of fact, the youngest daughter had
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wanted to tell the jndge all about what had h;;pp(‘e‘ned to her “so he
will believe me and know that iy father is lying.

Senator SpectER. How old are the children?

Mr. ArNoLD. Now, they are 8% and 10. It would have been 1
year ago ' .

The judge remarked, “I am not going through all these questions,
[ can tell you that right now.” The court was cleared of everyone
except both counsel, and the children brought in one at a time. .

Senator Seectkr. When the appellate court reversed and sent it
back, did they admonish the judge for not having heard testimony
from the children? . .

Mr. ArNoLp. The children’s testimony was entered prior to the
appeal. We ultimately got, after eight hearings——

Senator SprcTeR. So he finally did hear the testimony of the chil-
dren?

Mr. ArNoiwp. Yes, but that was before we went to the appeals.
The appeal was the final result, after seven hearings.

Senator SpecTER. You say the appellate court reversed for a;l)ply-
ing the wrong standard. Do you know what standard he applied?

Mr. ArNotn. He was using throughout “beyond a reasonable
doubt,” and the court said that-———

Scnator SercTER. He was using a criminal law standard?

Mr. ArNowLn. That is correct. And he was also justifying that on
the basis that the State's attorney’s office had never prosecuted
him. Whereas the State’s attorney, I might add, had told us that it
was eusier to prosecute in the civil court, and that he was not
going to do so, bepausq it was easier because of standard of proof.

Of the 15 questions involving the abuse suggested by counsel to
be usked of the older child, none was asked by the judge. Of the 13
questions involving the abuse to be asked of the younger daughter,
only 8 were asked by the judge.

The youngest daughter testified that:

“"Her father * * * touched me * * * where | didn't like—in the private
parts— * * * he said if we tell anybody, he'd get us back. And he said not to tell
anybody that he locks my sister in the room and all that.”

The court said, Do you ever examine vour private area”?"

"Yes. That is why he locked my sister in the room.”

The court, “Why is that””

" Canse [ don’t think he wanted her to see what wis happening.”

The court, “When did this all take place””

“During the summertime.”

The court, "This last summer. last summer?”

“I'm not sure When | was 5 and 17

The m':x'rt. “"Would you like to see vour father if somebody else was present?”

“U"h uhh.”

The court. *And why not?”

“Cause Tdon't feel safe.”

The court. “What do you think he will do to vou?”

“Helll probubly punish us and all that and all that . . . because he'll probably
punish us because we told evervbody. ™

The court, “Is that the greatest fear?”

“Uh ahh He'll probably do it again and never take us back to our mom or some-
thime T don’t want to see him any more.”

The court, “You don’t want to see him any more, period?”

“Uh uhh ™

The court. " And why not? It somebody is present. he can’t hurt you.”

“I know, but | just don’t want to see him any more.”

The court. “Is that because your mother told vou that you shouldn't?”

“Uh ubh It s my teelings that T don’t want to see him any more.”
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The conrt, “Ihd vour mother tell you to say anything?"

“U'h uhh Fxcept she told me to say the truth!’

‘The court, "Tell me the truth. Do you ever want to see your futher””

“Um, um umm.”

The court, “Never want to see him. OK. She may step down. You can tell every-
hody to come on back in.”

Mr. ArNoLn. And the judge then summarizes the interviews as
follows:

I have interviewed both children. The older child testified that her father drinks,
throws things at her, he bothers her, he lies to her, and she is rot teo keen on
seving her futher. The younger child states that she is not safe, that he locked her
sister in a room for a long time at one time, and he touched her private parts at one
time, that he walks around the house with his underwear and t-shirt, and that he
did examine her potty area. And she did not want to see him, and the last time
these things happened was when she was either five years or four years of age. And
she is afraid that if she went with her father, he would punish her, and she does n st
witnt to see hin anvmore.

So that is 0 summation of my interview. With that, { would be glad to hear any-
thing else vou have.”

At the final hearing, some three hearings after the children’s tes-
timony, the court in finding no abuse and ordering visitation,
stated throughout,

“Oh. 1 know this case like a book. You do not have to ask me to recall. You know
I have been over it so many times. | was not here to judge whether he committed
that sexunl abuse act. If he did do that act, is he forever deprived of seeing his chil-
dren -no, I mean, who did the indicating. They say it was—they, the investigators,
reached the conelusion that it was—who did the indicating?"

Counsel, "Well, first they interviewed the children. As I recall the testimony, they
went through some play-acting with some dolls. and some other things that they
do "

Counsel, “The court interviewed the children. They both gave testimony support-
ing it. The court heard from the children. Mrs. Arnold's sister testified. The ques-
tion somewhat then becomes mildly acudemic, and that is whether or not the police,
the social services and the experts are not telling the truth, or the father is not tell-
ing the truth.”

The court, "Somebody is not telling the truth. And of course, some of it all rides
together. If vou take it together. you could come up with the same—you know, vou
could come up with whatever they, the children, say, based upon the set of facts.”

It is obvious that the court was not convinced that the children
or the many experts were credible wit nesses.

According to Dr. Gene Abel, director of the Sexual Behavior
Clinic at the New York State Psychiatric Institute, “The majority
of men who commit incest do so because they are genuinely
aroused by children, not because of family dynamics. They are
child molesters who stay at home.”

Further, Dr. Abel’s study of 2:3% sex offenders showed that each
child molester was responsible for abusing an average of 68.3
voung victims.

Although the State's attorney sent a letter to the court over 1
vear ago, stating, "'Please be aware that as a result of a recent re-
evialuation, combined with discussions with many people regarding
the merits of this case, a decision has been made to actively pursue
it from a criminal standpoint.”

As of this date, no charges have been brought. At oral argument
before the court of special appeals, the justices questioned why
charges were not brought. The father has moved to a difterent
home within a different county, and his home is located directly
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adjacent to o children’s summer camp. And society wonders why
child molestation is on the rise.

We request that this committee explore the various avenues
available to the Federal Government to insure the protection of all
children. We cannot emphasize enough the need for this Nation to
adequately train all professionals involved in the investigation and
prosecution of child abuse and child sexual abuse, more particular-
ly judges, prosecutors, attorneys, and social workers,

This concludes our presentation. Again, thank you for-your in-
dulgence.

Senator SpecTeR. Thank you very much for your testimony.

[The following was received for the record:]
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Exrimers FLaom
PRESIDENT’S
maskrorceon  VICTIMS OF CRIME
FINAL REPORT DECEMER M2

President Reagan's Tadk Foace on ttctims of Caime reponted, ¢
“Many prosecutons gail Lo tmeat child molestation cases

with the seriousness they desenve. The profound trauma inglicted on young
victims and the afler effects that may mar iiem fon Life ane sdmply
immeasuneable. Those who impose this activity on childnen are dangeaous
and will continue Lo be s0.....those who engane {n sex with childrnen
do &0 by choice, not as the uncontrollable by-product of some disease.
Because their conduct (s purposeful and there is Little motivadion for
change, treatment (s usually unsuccessful. The most necent data suggest
that this conduct will continue throughout tic molester’s Life and witl
escalate as he ages. These individuals mreprcscnt a continuding threat 2o
childnen....molesters have a better chance than most cniminals of escapin
detection and successdul prosecution...When prosecutons do get such
cases, they may be hesifant Lo charge oa anxccus to plea bargaim because
these cases ane often difficult to try. The prosecutor will often seize
on parental neticence as an excuse not Lo proceed with the case imstead
0§ worhing with the panents Lo deteamine what couase 48 best for the
child and fon the protection of future victims, Judges should recogni:
the profound impact that sexual molestation has on victims....Perhaps

no caime {8 more misunderstood and Less adequately treated by the

justice system than the sexual molestation of children. Everyone who
confronts these cases finds them difficult. Thene {s almost a need Lo §4v

that the conduct {8 the nresult of mistahe, misinterpretation, or psy-
chological abearation. vet denial only exaccrbates a problem that has 2
reached almost epidemic propoations in this ccuntay. Thousands of 4mnocer
children every yearn pay the paice fon this denial. Childnen who are uwicts
ized this way, even i§ they are not physically injured, may be haamed
sevenely, perhaps mone Aevenely.than any other vietim. The effects on the
ane profound....The best psychiatnic findings indicate that these defenda
ane nesponsible for thein conduct, and that ficatment (n this area is rar
successful, Those who engage {n sex with chcldren do &0 because they choo
to, and they will continue to make that chocce as Long as they are {ree
to do 80 with impunity, Those who prey on children must be sequestered
faom them,"
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QUSSTIONS FOR CANVDER) JWTERVIEM

e QOO ’AVOI{TEL '

What is seur name?

Do you have any bhrethers and sisters?

Do they live st heme?

How old ars yeu?

What school €0 you ¢o to?

Do you know the differencs between lying and telling eh'o

* truth? Will you tell me the truth?

When you used ts vieit your father, 4id he walk sround
the houss vithest eny clothss on?

When you waed to visit your fether does he walk arewnd with
his penis hanging out of his wnderwesr?/

Did you ever see yeur fether pley éector vith Wiy
When they werw playiny doctor did you sea your father put
nts nand down GEIIIR ‘e pants in her “privete® sres?
When your father ssvw you watching him, did he stop?

D44 your fsther tell you thet if yos told snyens shbeut
hie pleying doctor with GESNFEED thet you weuld de pun-
1ehed? ’
When you end your sister take 8 beth éoes your Daddy owme
into the bathroon and sit and watch you, and do you close

ths curtein when ha wants to watch you?
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Doss your father go to the bathroom in front of you?
Do you tell your Dad that running azound the house without

your clothes iea‘t very nica, €oea he punish yeu, send you
to your room e¢ tall you to shut uwp?

Do you ever slesp in the same hed with your father?

Wera thers times when your Dad would punish yeu, put you \ !
in your roam amd push furajture Yp agsinst the door so

you csulda’t get gut?

Do you 1ike going to your Ded's house? (m not?)

Nave you talked to Stephania about your Dad playing dootor -
vith her?( What a1 she a1l your)

Nas your Dad’e vifa, Santy, seen WIS risying doctor? -
Now do you feel ahout your father? (Afraie?) (Wy?)

YW"G""NV‘M

Do you havs any brothers and siaters?

Do they live at home?

Now old ars you?

What school €0 you go to? . i
DO you know the difference detween lying and telling tha
truth? Will you tell we the truth?

1 understand that you used to play doctor with your

father. Can you tell me hew you Play the game?

Do you take your father's temperature and heart beat?

Dosa your father ever sxamine you?

What is your name?

Did he aver sxamina your privats sras {potty)?
When you asked your father what ha was doing, €i¢ he stop?
Did your Dad ever say °if you tall, 1'i1 get you'? !
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A\d i @ Doss your fether walk sround the houss 1ithout any clothes
o on?
1N
nNO @ Doss your fether walk around the howss with hie penis
hanging out eof his underwear?
% @ Do y7u ever slesp in the same bed with your fether?
hﬁ't' @D -mn you dc, doss he ele § with nis pinie hang:ng out o1
“ he undervear?

S‘ﬁ” i! @ Do you like vieiting yeur fether? |
f | @8) sow g0 you tear abot your fatnerr (Atreian Omyn) -

N J@ whon WERNIRES wee punished by your Dad, did you ever see
/ him push furaiture asainet the door in his houss €0
b coulda‘t get out?

Senator SpECTER. | commend you for your persistence. I think it
is indispensable. I know it is not easy. But the quotation you read
was my comment, that you can manage your own affairs, you can
select the attorneys, and you do have remedies, although it is very™
difficult to achieve them. And it may be that these hearings and
the attendant focus of attention on child molestation cases will
result in having that trial judge take a closer look at this matter.

You have achieved a significant victory in having the matter re-
versed and remanded to the lower court for further proceedings.

I would suggest to you further that you not abandon the criminal
process as well. How long ago did these acts occur? Has the statute
of limitations expired, is the thrust of my question.

Mr. ArnoLp. No; it has not. The last would be April 1982,

Senator SpECTER. Well, there are an entire range of remedies
which a person has when a prosecuting attorney refuses to act.
When the district attorney refuses to act, and you have run it
through his own office, you then have recourse in most States to
the State attorney general, who has powers to supervene if there is
failure to act. And there are a number of States where you have
the power, if the attorney general refuses to act, to petition the
court to direct the prosecution or to appoint private counsel to rep-
resent the State in a case if there is dereliction of duty and a will-
ful refusal to prosecute.

There has been some notoriety recently on the issue of the spe-
cial prosecutor, where a Federal judge ordered the Attorney Gener-
al to proceed, which is part of judicial supervision over prosecuto-
rial discretion, a field that 1 have had substantial experience in.
And there are ways to proceed if the statute of limitations has not
expired.

I know it is time consuming, and I know it is expensive, and I
know it is difficult. But the kind of tenacity you have shown, I
think, will produce results. But it i8 not easy. It is a tough area,
but your very major interests are involved here, and 1 certainly
think through eight hearings and $33,000 in the appellate process,
et cetera, you have shown your toughness. Just keep at it.

Senator Hawkins.
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Senator Hawkins. | commend you, also, and I do not know how
many average families could afford $33,000. They probably would
have given up by now. I would urge you also to continue to perse-
vere and to stay in touch with this committee. I beljeve this is your
best friend.

Mr. AkNown. Thank you.

Senator SpecTER. Thank you very much.

I would like to call now Mr. Gary Melton, representing the
American Psyciological Association and the Association for the
Advancement of Psychology, and director of the law and psycholo-
Ky program, University of Nebraska-Lincoln.

I regret the delay. This hearing was not supposed to have taken
so much time. Many hearings are not, but there is very important
testimony here, and we have had some interruptions which we
could not avoid.

I very much appreciate your being here, Mr. Melton. Your full
testimony will be made a part of the record, and to the extent that
you could summarize it, we would appreciate it.

STATEMENT OF GARY B, MELTON, ON BEHALF OF THE AMERI-
CAN PSYCHOLOGICAL ASSOCIATION AND THE ASSOCIATION
FOR THE ADVANCEMENT OF PSYCHOLOGY, AND DIRECTOR,
LAW AND PSYCHOLOGY PROGRAM, UNIVERSITY OF NEBRAS-
KA-LINCOLN

Mr. MeLroN. Thank you, Senator.

I am pleased to testify today on behalf of the American Psycho-
logical Association and the Association for the Advancement of
Psychology. I am an associate professor of psychology and law at
the University of Nebraska-Lincoln, and I specialize on scholarship
on issues in terms of children's participation in legal proceedings
and legal decisionmaking. I have submitted three articles to your
staff to be included in the record as an appendix.

What I would like to do is to talk very briefly about two psycho-
legal issues that bear on child sexual abuse victims’ participation
in the courtroom process—first, with respect to children’s compe-
tency to testify, and second, with respect to several procedural and
evidentiary reform proposals which have been made and indeed, as
we have heard, have been adopted by some States.

With respect to children's competency to testify, my own rer.ding
of the literature is that with proper preparation, even very y~ing
children—children aged, 3 and 4—can handle the demands of testi-
mony. A review of psychological research on children’s cognitive
abilities reveals that first, with respect to memory, the recognition
ability of children at age 4 is analogous to that of adults, even for
relatively long periods of time. The longest period that I am aware
of in terms of study is about 1 month, which may not be directly
relevant to some situations.

Second. in terms of moral development, there is a very low corre-
lation. if any, between uge and honesty. Where there is an observ-
able relationship, it has to do with chilydren's reasons for moral be-
havior—for telling the truth, for example—which may not be rele-
vant to the question of the probative value of their testimony. Yet,
it may be relevant with respect to a third point, that is, suggestibil-
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ity, in that young children tend to perceive the morality of acts in
terms of whether they are going to be punished for them and what
authority figures think about whether something should or should
not be done. Even the suggestibility effects, though, I would argue
are weaker and more complex than most people assume. First of
all, for some forms of suggestibility, young children are actually
less suggestible than adults are; for example, with respect to verbal
nuances that are communicated in leading questions. And there is
at least one study suggesting that children in kindergarten and
first grade children are no more vulnerable to leading questions
than are adult witnesses. The caveat to that, obviously, as we have
heard today, is that young children may be asked more leading
questions over the course of their testimony because they have less
spontancous recall and need some prompting to remember.

Fourth, with respect to cognitive development, it is well known
that young children have difficulty understanding complex situa-
tions. However, in the case of sexual abuse, we are talking about
what ultimately may be very concrete descriptions of events. And
to the extent that questioning uses vocabulary familiar to the child
and may include nonverbal means, like the use of dolls, then we
would expect even young children to be able to testify in court
about sexual abuse.

So I would conclude that, as Dean Wigmore suggested, there
would be little risk from the point of view of enhancement of jus-
tic.- in permitting children to testify without the process of quai]ify-
ing them by voir dire, which tends to be lengthy and probably is
invalid, and leave to the fact-finder the job of assessing the child’s
credibility.

I have two qualifications to this proposition, though, both of
which have to do with an assumption that children’s competency to
testify should be seen as an interactive construct, not something
that is inside the child. One is that we are talking as much about
the competency of the factfinder as we are about the competency of
the child. And even if children do use childish logic, it is of little
concern within this context provided that the factfinder can make
proper inferences from the child’s testimony.

The second is that my previous discussion about the developmen-
tal psychology literature is for the most part based on laboratory
studies. Subsequently, the question arises as to the effect of various
situation factors on children’s cognitive and social competence. So
that we would expect, for example, verbal fluency and recall to be
reduced when the child is very anxious in a given situation. This
factor is related to the second broad area addressed in my testimo-
ny with respect to the proposed modifications of procedure and
rules of evidence to permit, for example, special hearsay ex:ep-
tions, as do Washington State and Kansas; videotape depositions, in
camera testimony, and o forth.

As has already been noted, such proposed modifications of legal
procedure raise substantial constitutional issues with respect to the
defendant’'s sixth emendment right to confrontation and to a public
trial. and to the public’s first amendment right, through the press,
to access to the trial process.

The Supreme Court’s 1982 decision in Globe Newspaper Co. v. Su-
perior Court suggests that mandatory aberrations in procedure and
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evidentiary rithes, or at least, those that rise to the constitutional
level, are unlikely fo withstand strict scrutiny. On the other hand,
case-by-case closure to the press—for example, where there is evi-
dence that a particular child may be especially vulnerable—may
withstand constitutional scrutiny, provided that a compelling State
interest has been demonstrated and is narrowly drawn.

A number of psychological considerations also lead me to believe
that further broad procedural reform may be premature. First of
all, while the process of testimony may be traumatic for some chil-
dren, for other children who have been properly prepared, it can in
fact be a more positive experience. There are certainly case reports
in the literature of children who experience the possibility of testi-
mony as being both a vindication, sort of putting things to an end,
and even a cathartic experience.

The second argument I would make is that we really do not
know enough about children’s understanding of the courtroom
process, much less of the effects of the various proposed reforms, to
make a very informed judgment about what sorts of procedural
modifications are necessary, and for which children, and in which
kinds of cases. We do not know, for example, how even children
who are not involved in the legal process understand what an at-
torney does, understand what the courtroom process is, and so
forth. While there has been a burgeoning literature in recent years
on children’s competence as legal decisionmakers, there is a real
vacuum in terms of knowledge about the effects of various proce-
dures on the legal system and child participants. That is true not
just with respect to sexually abused children, but with respect to
children in the legal system generally. We do not know, for exam-
ple, what the experience of children in custody disputes is regard-
ing their own testimony——

Senator SprcTER. But you think that there may be, or you are
testifying that in your judgment, there is some value to having the
child testify as drawing the curtain on the matter and having a
beneficial effect for the child.

Mr. MELTON. For some children, it seems to——

Senator SPECTER. But you cannot generalize?

Mr. MeLToN. Right.

Senator SpecTER. When you talked about competency, leaving it
to the factfinder, as Dean Wigmore says, where do you draw the
line on age?

Mr. Murron. Well, obviously, at some point, children are suffi-
ciently nonverbal that it becomes a moot point,

Senator SpecTer. If the child is verbal, is that child sufficiently
competent in ycur judgment to testify?

Mr. MeLtoN. From what [ understand of the literature, children
aged 3 or 4, for example, for the most part are able to give relative-
ly good descriptions.

Senator SrecTER. What is the earliest age that you know of
where a child has been verbal?

Mr. MerroN. Well, children typically are able to speak in sen-
tences by about age 3. I am aware of cases where children have
been qualified as witnesses at age .

Senator SrecTer. Will you venture the judgment, opinion, that at
age 3, a child should be competent to testifv?




Mr. Merron. | would say that if the jury or the judge, as the case
may be, can judge children’s testimony——

Senator SPECTER. So as long as they are verbal, you would say let
them testify.

Mr. MieLTON. Yes, and leave it to the factfinder. The qualifier to
that is that we really do not have much evidence about how jurors
interpret children’s testimony.

Senator SpecTER. We have some evidence about how judges do.

Mr. MeLTON. Right.

Senator SPECTER. And hearsay, g'our sense is let the hearsay in—
all the way in; no direct evidence? I do not know why I am asking
legal questions to you, sir.

Mr. MeLtoN. Well, I do teach law classes, but I am not a lawyer.

Senator SPECTER. You teach law classes, but you are not a
lawyer?

Mr. MeLtoN. Right.

With respect to the hearsay exception, several issues arise. One
has to do with the issue of psychological unavailability, which——

Senator SpecTer. Well, the real issue on hearsay is reliability.
That is the real issue. The hearsay is admitted without the declar-
ant under oath or subject to cross-examination. Are you represent-
ing. based on your experience as a psychologist, contrasted with
vour being a legal instructor, that there is sufficient reliability so
that it ought to be admissible, hearsay declarations, without the
safeguards of the oath or cross-examination?

Mr. MeLTon. OK. There are obviously different policy issues at
stake. With respect to reliability itself, the reliability of children’s
accounts, given outside of the courtroom where they have been in-
formed about the seriousness of the matter may well be as, great or
better than in the courtroom situation itself.

What I was starting to say with respect to the admissibility of
hearsay is that at least in the Kansas and Washington statutes—
and I am aware of some other States without special exceptions
where there have been attempts to rely on traditional hearsay ex-
ceptions on the grounds of the chila being unavailable to testify as
well as the testimony being very reliable—the understanding of
what psichological unavailability is seems to me not very ad-
vanced.

The o.her issue | would raise is, assuming that in general we
prefer to have live testimony for policy reasons, that there needs to
be an evaluation of the eftects of special hearsay exceptions for ex-
ample, as provided by the Kansas and Washington statutes. Does,
in fact, the availability of special hearsay exception increase the
number of reports, as some have argued that it might? What, in
fuct, is children's experience in terms of this argument that they
are psychologically unavailable? As I have already indicated, there
is some evidence that at least some children find the testimony ex-
perience to be perhaps stressful, but not inordinately so.

Senator SPECTER. Do you have anything further that you would
like to say. Mr. Melton?

Mr. MeLrox. 1 had one more point that I wanted to make, and
that is that under the Federal Victim and Witness Protection Act
and under analogous laws at the State level, there is the opportuni-
tv for what might be thought of as moderate reforms in terms of,
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lor example, separate waiting rooms for children, special provisions
for interviewing, und so forth, that could be attempted. And it
seems to me that given the vacuum that currently exists in how we
understand children's abilities in the legal process, or their compre-
hension of the legal process, or response to it generally, that there
really is a need for a major research initiative here. This may be a
place—for example, the Office of Juvenile Justice and Delinquency
Prevention——

Senator Spectir. How would you formulate that project?

Mr. MerToN, Well, one obvious possibility would be in terms of
identifying some specific questions in the general area——

Senator Sructrer. Would you do this for us—the time is running
very late—would vou write to me about that?

Mr. MeLToN. [ would be happy to.

Senator SprcTER. 1 am very much interested, and we do not have
time to explore it now, o1 the scope of a research project that you
think would be useful in furtherance of what you have testified to.

Mr. MELToN. I would be pleased to do that, Senator.

Senator SekceTer. We would be very appreciative.

Is there anything else you would care to add?

Mr. MeLTON. That was my last point.

Senator Srecter. OK. Well, thank you very much, Dr. Melton,
for coming and for providing the very helpful written testimony
and for your statement orally, as well.

Mr. MeLToN. Thank you.

Senator SpkcteR. The hearing is adjourned.

[Whereupon, at 12:47 p.in., the subcommittee was adjourned.]

lllThv prepared statement of Mr. Melton and additional material
follow:|
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Pxevared STATEMENT o GARY B. MELTON

Mr. Chairman and Mambare of the Subcosmittee, it ia indeed an honor and a
pleasure to be here today to teatify on behalf of the American Peychological
Association on the subject of child sexual abuee victime in the courtroom.

1 am Dr. Gary Melton, Associate Profeesor of Peychology and Lav and
Director of the Law/Paychology Program at the Univereity of Nebraeka-Lincoln. -
1 have conducted extanaive reeesrch in the ares of children'e compatence to
participate in legal proceedinge and would like to eubmit three relevant
articlee for inclueion in the hearing record. While 1 am apsaking on behalf
of the American Paychologiial Aesociation in my capacity ae Chairman of the
Taak Force on Lagal lesuee of the Divieion of Child, Youth, and Family
Services, I would like to atate that the viewe preeanted here do not repreeant
any forual poaition of the Aseociation.

1n oy testimony, 1 will preesut the peychological ieeuse &nd reacarch
knowledge underlying two broad queetione of legal policy relevant to the
participation of aexually abueed children in the legal eyatea. Firet, I will
diecuse children's compitency to teatify in court., Second, attention will be
given to the eeveral proposale for reform of criminal proceduree and
evidentiary rulec to ptotect ctild victime from the trauma which the trisal
procees ie presumed to engender.

Children’e Compatency to Teatify

Although there is ususlly a rebuttable presumption ot children'e
incompetence to teatify in court, it ia well eetabliehed in Anglo-Americar
jurieprudence that the queation of whether children'e taatimony ie
sufficiently relisble to enhance juatice ia to be decided on a case~by-caee
basie. The traditionsl view ie reflectad in the Supreme Court ‘e 1895 decieion

in Wheeler v. United Stltea.l In that caee, the Court held that tu°

five-year-old son of s murder victim vae proparly qualified ae & vitneee.

Rather than invoking s psr ae rule that young children sre, by reseon of their b
imnaturity, incompetent to teatify, the Court hsld that the admissibility of &
child'a teetimony ie dependent upon the trial judge'e determinstion of “the
capacity and intelligence of the child, hie appreciation of the difference

between truth and fsleehood, se well ae of hie duty to tell the forlor."z
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Concretely, children's compatancy to testify ia ueually gessesed through a

vide-ranging voir dire focueed on a veriaty of moral, cognitive, and socisel

#killa: the child's ability to diffarsntiste truth from felashood, to

Comprahend the duty to tall the truth, and to understend the consaquances of

not fulfilling this duty; the child's cognitive cepacity to form a "just

o impression of the facts” st the time of the alleged offense and to communicets
mamories of the event in responss to queations at trisl; the child'e sbility
to orgenize the avant cognitivaly end to differentiste it from his or her
other thoughte end fentesiss; the child's ability to withatand suggestiona by
parents, sttorneys, and othar sdult suthority figures. 1o ceees of sexusl
abuase, the child 1s aleo raquired in aome courte to demonatrets en
underatanding of the mesning of sexusl terme end bshavior.

Although there are scme qualifiere, the available resssrch geancrally
supporte the potential of children ee young as age 4 to prasent testimony
vhich ie relisble, or st leset ss relieble se that producad by adult
cyevitnluu.3 Resssrch on children's wemory is illustrative. 1In gsnaral,
laboratory studias, including simulations of aysvitnase tnakl.‘ auggest thet
four~year-old children's racognition menory ie comperable to that of sdulta.

There ia, howevar, e devalopmental trend in the amount of inforsation produced

on free recell. Nonstheless, that information which is elicited on free
recall is espocislly likely to be accursts, perhape se a result of the
relative lack of interpolation into memory by young children of what they
think they should heve acen, heard, or experienced in o given gituation. In
sum, then, the sveilabla dats suggest that evan young children generslly have
sufficient memory akille to respond to the racall demande of teetimony.
However, their lack of productivity on fresa racell fay meeon that more
extenaive questioning is peeded to elicit their mesmoriea then would ba trus of
adult witnesses.

» Young children's cognitive qbilitise ara more problamatic. Young children
typically have difficulty in conceptuslizing complex avente end ordaring them
in time and apace. 1In particuler, they tend to center their attention on one
aspect of a etimulus rether than on multi le factors in conceptuslization end
reasoning. However, this difficulty may not ba very relavent to the nature of

the testimony which a child mey be requirsd to give in ceses of asxual asbuse.
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That is, the child may be able to give a concrete deacription of what
happened, provided that queationa are direct and in language familiar to the
child. In auch an inatance, the child's difficulty in conceptualizing the
event may not be very important. The aignificance of auch akills ie
eapecially likely to be minimized 4f the child ia able to uae concrete meana
of communication (e.g., pointing to parta of an anatomically corrsct doll) ao
that verbal fluency ia leas important.

Even if children can adequately relate their experiencsa, there atill may
be concerns sbout whether they will do ao truthfully. In fact, however, there

1a 1ittle correlation betwsun age and honeaty. Where there ia a pronounced

developmental trend ia in the feasone children give for moral deciaiona, &

trend which ia arguably irrelevant to the probative value of children's
teatimony. However, young children's immaturity of moral and social reasoning
may make them more vulnerable to adult auggestions.

Young children tend to conceptualize the morality of an act in terma of
the probability of punishment by adult authoritiea. Hence, they may perceive
1ittle actual freedom in decision-making. The directly relevant research ia
adiittedly acant and removed from the problem of “telling on” parenta or other
adulta important to the child. However, at leaat one ntudys found that
children in kindergarten and firet grade were no more avayed by the
auggeations embedded in a leading queation than were adult witneaaer.

In actuality, childrenmay be leaa eaaily influenced than adults by
suggesationa iaplicit in sudbtle changea of wording. On the other hand, when
children lack the cognitive akilla or experience to organize a perception,
they may be especially vulnerable to adulta' explanations of what may have
occurred, The child may be dependent upon adults to clarify the meaning of an
event foreign to the child'a previoua experience. Thua, there may be reason
to be concerned about children'a vulnerability to suggeetion, but even here
the age trends may be weaker, or at leaat more complex, than might be
expected. That is, a blanket atatement that children are more suggeatible
then adulte ia not justified by the available reaearch.

Given the amount of time conaumed by voir dire of child witnesaea, there
may be reaaon, aa Dean Wigmore lrgued.6 to admit children'as teatimony
without eatablishing their competency. In moat casea vwhere th;ro ia a real

question of the child's competency to teatify, the validity of the inquiry on
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voir dire {e quutlomblo.7 Lapecially given the reletively minor affacte
vhich developmentsl fectors are 1ikely to have on the verscity of children's

testimony, @ ressonable policy night be simply to sllow the trier of fect to

. Judge the credibility of the child in the sams wey that eny vitp...'.
testimony must be avalusted.
. Two qualifiers must be mads to this concluaion, howsver. Both are cavasts
sbout misconceptualising the question of children's compatancy to tastify g
on internsl attribute of the child. In fact, children's compatancy to teatify
might be better understood ee en interactive construct, Firet, the issus of
Compatency to tastify is es much an issus of Judges’ and jurors' cepacitiss se
that of the child. Even 1f children’s testimony waras influenced by childiah
logic, the adwission of guch teatimony would etill anhance Juatica 1f the
trier of fact could validly interpret the reslity underlying the child'se
scuount of the avent. Sscond, the lavel of competsancy of the child 1s 1likely
to very with the aftuation. High levels of snxiety sdversaly affact recell
end cognitive functioning. Thus, interventions designed to reduce ambiguity
about the situstion (e.g., vieiting the courtroom prior to teatimony) and the
acariness of testimony iteslf (e.8.s & friendly word from the Judgs) may
improve the quality of children'e teatimony.
Procedursl gnd Evidentiary Reforme
Concern with the lavsl of getreass sngenderad (or ellavietad) by lagel
procedures 1a not, of courss, eoimply @ matter of increseing children’s
Productivity se witnssses. Thers is 0leo & nsad to minimizs atrese for the
child'e own sske. Child edvocates wish to ensurs that the child victim of
sexual .huoo‘lo not victimized agein by the legel process fteslf. With that
goil in mind, there have bsen o oumber of propossls for procadursl gnd
evidentiary reforms tntended to reduce the risk of children being traumatized
by the legal process, while slso parmitting 6lleged child moleators to be
. brought to justice. 1Ip Seneral, thess propossle Provide for limiting the
sudience during child victime’ teatimony and/or pPraveating direct fece-to-face
confrontation by the defendant. Among the procadursl reforms suggested gre
peraitting the child ¢o teatify in front of o one=wey mirror (outeide the
physical presence of the defcndont)9 ond admitting videotaped depositions 1in

lieu of tastimony st triel.l® Alternatively, some heve erguad thet the
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courtroom teetimony of child victims of esxual sbuse should not be necessary.

In that vein, Knnnn.ll

and Washington State™” have recently enacted

statutea peramitting admieeion of hearsay about child victime' etatemente.
These propnesals all raise serioua conetitutional issues. Each arguably

invades one or more of the following fundamental righte: the defendant's

eixth amendment righte to a public trial and to confrontation of witneeses and

the public's firet amendsent right, through the press, to access to the trial

process. Although most of these iesuse have yat to be litigated, the Supreme

Court's decieion in Globe Newepapar Co. v. Supsrior Court13 gives & clear

message that mandatory procedural abarratione in casse involving child sexual

abuse are unlikely to withatand etrict ecrutiny. In Globe, the Court struck

down as violative of the firet amendment a Maseschusette statute providing for
mandatory closure of the courtroom to the preas (and others not having a
direct interest in the case) during testimony by a minor victim of a eex

offense. Writing for the majority, Juetice Brennan acknowledged that

protection of minor victime ie a compelling state intereet, but he found the
Massachusetts etatute to be insufficiently narrow in ite scope. Juetice

Brennsn argued that some minor victime might want publicity of the trial eo

thot they could expose the heinous behavior of the defendant; others might
simply not be bothered by presence of the media. Moreover, the incresental
protection of witnesses' privacy offered by the statute was minimal in that
Massachusetts already permitted publication of the victime' names in the court
record.

The Globe majority wae also unpersuaded that mandatory closure would
fncrease reporting of sex offenses against children. Even if empirical
evidence to that effect were availsble == ae it ie not = it ie hard to
imagine research which would be so overvwhelming ae to permit mandatory
closure. Justice Brennan argued that a mandatory-closure atatute would be
justified on the ground of enhancing the frequeancy and quality of children's
testimony only if it could be shown that “cloevre would improve the quality of

14 an fmpossible task.

testimony of all minor victime,”
Globe indicates that broad proccdhrnl reforms to protect child witneeses
are unlikely to pass constitutional ecrutiny. Regerdlees, such reforme are

premature. Both the need for substantial modifications of procedure end the

ERSC 128

Aruitoxt provided by Eic:

12 N




126

effactivanass of such procaduras in reducing courtroo® trauma ara undocumentsd
and indasd unstudied, Ths Sssusption by the Globe disssnters and othars that
“cartainly the (traumatic) ispact (of trial procsduras) on childrsn must ba

;reatcr“ls

than on adult victims of gexual offsnsas is plausibls. Children
ara lass likely than adults to havs ths cognitiva and emotional ressources for

- undlratnndtni ths axpsriencs, and lsgal authoritiss not ussd to communicating
with children may find it difficult to allay thair concsrns. Hovevsr,
particularly for young children, it is squally plausibls that children's
rasponsss ars lsss savara on avsrags than thoss of adults. Provided that
parents and others do not ovarrsact and that they ars supportive of the child
during tha lsgal process, it ®ay wvell bs that the trial sxpsrisnce will causs
littla trauma. At least for soma child victims, tha sxpsrisncs may bs
cathartic;16 it providss an opportunity for taking control of ths situation,
achieving vindication, and symbolically putting an snd to ths spisods.

Even assuming that the lsgal process is psychologically haraful for soms
child victims, thers is assantially no research litsraturs on which to bass
interventions to pravent such harm or, as Globs pcr-1t|.17 to identify
particularly vulnerabls child victims so that trial procedurss (a.g., accsss
of the press) may be modifisd to protsct them. At prssent, the litsraturs is
virtually barren on these potntu.ls as it 1is to a largs extsnt with respact
to children's involvement in the lagal systsm gansrally. Although thars is a
rapidly burgeoning litsraturs about childran's compstencs as lsgal
decilion-nkerl,19 basic research is lacking on their undsrstanding of ths
legal process. We do not know, for axampla, how young children undsrstand ths
role of an attorney and the nature of tha advarsary process.

Although ressarch on sexually abussd childrsn's responsas to testimony in
criminal trials is hamperad by the small number of children who actuslly
testify 1in such cases, it would bs useful to "dabrief” childran after

’ tsstimony to obtain at least a subjectivs appraisal of the sxperience and the
thoughts it provoked. Such Jata-gathsring ssams to ba a first stsp in

developing t;chntquel of allaying children's anxiaty whils at ths sama tima
mssting ths nesds of the legal systam. Research of this aort would most

likaly bs usaful to police investigators, prosscutors, and mantal hsalth and

social sarvice professionals who work with ssxually abussd children, as well
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es policy makers. Morsover, such knowledge would be helpful in preparing
sexuslly sbused children end others, sspacislly those involved in emotionelly
cherged disputes (e.g., contested custody), to testify in court,

There is slso s nesd to test the efficecy of psrticuler procedursl
reforms. At lesst until euch time es the constitutionality of stste ststutes
providing, for example, s spacisl hesrssy exception is Succeesfully
chsllenged, there is the opportunity for direct study of the effectivensse of
such reforms in incressing the frequency of reports of sexusl sbuse, snhancing
the quslity of testimony, snd diminishing whatever trsuma is engendersd by the
trisl process. Such stste reforms sight legitimately be viewved ss "naturel
experiments” enabling us to learn wsys of ensuring humane treetsent of child
victims by the legsl systes.

In sddition, the Federsl Victis and Witness Protection Act of 1982 end
enslogous Stste victim-protection ststutes provide opportunitiss to tsst the
efficscy of specisl procedures to protect child victims which ere supplesents
to, rether than fundamentsl changes of, existing crisinal procedure. Some of
these interventions designad to provide sssistence to victims snd their
fanilies (e.g., specisl efforte to explein the process) sre intuitively
helpful snd require little slterstion of typicel procedures. Other possible
interventions (e.g., modificetion of the physicsl lsyout of ths courtroom;
involvemant of the child or the family in prosecutorisl decision-making) ers
less cl.lllyld.lillbl.. elthough they msy be very useful for some children.
Careful development end evslustion of such interventions is nesdsd, with
psrticulsr sttention to the sppropristensss of vsrious procedures for the
specific cese involved. Research would elso be useful to deteraine ths most
effective methods of trsining for police, nrosecutors, end judges and
counseling for psrents in prepering sexuslly ebused children for perticipetion
in the legal process and identifying snd sllevisting sny psychologicel {11
effects which msy srise.

In conclusion, the developmentsl psychology litersture gives little resson
to be especially concerned sbout the relisbility of children’s testimony.
Accordingly, s sound policy sight be to admit children'' testimony without
respect to their compstency to testify. Attention nseds to be given, however,

to fectfinders’ comprehension of children's testimony snd to the intersction
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between children's davelopmental lavel and the courtroos context in
datermining the quality of their tastimony. Legal procedures also naed to ba
exasined with respect to their effect upon the child's emotional well-being.
At the present tise, however, thera is insufficient evidence to juatify
substantial wodifications of crisinal procedure on psychological grounds.

- There is a naed for a aubstantisl ressarch initietive to examine the effects
of legzal procedures on children, hoth to ensure.that sexual abuse victims are
not doubly victimizad and, more generally, to provide the information needed
to assist children in making use of, and adjusting to, legal procedurss. The
Faderal government could play a very usaful role in facilitating an asaessment
of the effects of various State procedural innovations to facilitste the
Participation of children es wvitnessea in Courtroom proceedings.

I am vc;y Plessad to be eble to teatify on behalf of the Americen
Psychological Associstion on the critical 1asue of child gexual abusa victima
as witnasaes in tha courtroom. If I cen be of any further assistanca to the

Subcomaittee, please feel free to call upon me. Thank you,

Footnotea
1. 159 U.S. 523 (1895).
2, 1d. at 524-25,

3. There are, of course, wvell-documented vagaries of tastimony by adult
eyevitnesses. See generally E, LOFTUS, EYEWITNESS TESTIMONY (1979).

4. See Marin, Holmes, Guth, & Kovac, The Potential of Children as
Eyevitnedses: A Comparison of Children and Adults on Eyevitness Taaks, 3
LAW & HUM. BEHAV. 295 (1979).

5. 1d.

6. 2 WIGMORE ON EVIDENCE 601 (3d ad. 1940).

7. For example, the series of questions commonly asked about the child's
religious beliefs gnd understending of the aignificance of an oath
probably has little, 1f any, correlation with the child's predisposition

to tell the truth. See Melton, Children'a Competency to Testify, 5 LAW §
HUM. BEHAV. 73 (1981), at 74 n.1 and 79-80.

- 8. See Melton, Procedural Reforms to Protact Child Victis/Witneases in Sex
Offense Proceedings, in CHILD SEXUAL ABUSE AND THE LAW (J. Bulklay, ed.

report of the ABA National Legal Rescurce Center for Child Advocacy
and Protaction); Melton, Child Witnesses end tha Pirst Amendment: A

Psychological DMlemma, 40 J. SOC. ISSUES ~~ (1984).

9. See, e.g., Libai, The Protaction of the Child victim of a Sexusl Offense
in the Criminal justica Systas, 15 WAYNE L, REV. 977 (1969); Parker, The
Child Witness Varsus the Press; A Proposed Le islativc Regponse to Giobe
¥. Superior Court, 47 ALB. L. REV, 408 (1983).
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Ssversl ststss havs ststutory provisions psrmitting sdmission of
videotspsd dspositions in ssxusl sbuss cesss. E.g., ARIZ. REV. STAT. ANN.
§ 12-2312 (1982); FLA. STAT. ANN. 0 918.17 (Wsst Supp. 1983); MONT. CODE
ANN, 0 8 46-15-401 to ~ 403 (1981); N.M. STAT. ANN, s 30-9-17 (1978).

KAN. STAT. ANN. § 60-460(dd) (Supp. 1982).

WASH. REV, CODE ANN. 0 9A.44.120 (Supp. 1982). The Kansss snd Wsshington
ststutss hsvs besn analyzsd in dsteil by ons of sy studsnts, Skolsr, New

Hesrssy Excsptions for s Child's Ststemants of Ssxual Abu L.
REV. __ (forthcoaing). X ss, __J. MAR, L

102 8.Ct. 2613 (1982).

Id. et 2622 n.26.
Id. et 2626 n.7 (Burgsr, C.J., joinsd by Rehnquist, J., dissenting).

Sss Bsrliner & Berbisri, Legsl Testimony b Child Victims of Ssxusl
Asssult, 40(2) J. 50C. ISSUES __ (1 : Pynocos & Eth, Tha Child ss
Witnses to Homicids, 40(2) J. 80C. ISSUES (1984); Rogsrs, Child Sexusl
Abuss snd tha Courts: Empiricsl Findings Tpsper prassnted st the masting
of ths Assricen Psychologicsl Associstion, Montrsal, Sept. 1980).

102 S.Ct. st 2621.

There strs two studiss dirsctly on point. Burgsss & Holmstrom, Ths Child
snd Femily in ths Court Procsss, in SEXUAL ASSAULT OF CHILDREN AND
ADOLESCENTS (A. Burgsss, N. Groth, L. Holmstrom, & 8. Sgroi sds. 1978); V.
DEFRANCIS, PROTECTING THE CHILD VICTIM OF SEX CRIMES COMMITTED BY ADULTS
(1969) (rsport of ths Amsricsn Humans Association). However, both studiss
hsve significsnt methodologicsl 1imitstions snd may bsst be viswed ss
pilot clinicsl intsrvisw studiss ussful primarily for formulsting
hypotheses for mors rigorously dssigned resssrch,

See_generslly CHILDREN'S COMPETENCE TO CONSENT (G. Melton, G. Koocher, &

M. Seks sds. 1983); Mslton, Devslopmentsl Psychology end ths Law: The
Stste of the Art, 22 J. FAM. L. __, __ 11586;.
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Children’s Competency To Testify

Gary B. Melton*

Case law and relevant psychological research on children's competency to testify are reviewed. Memory in
young children is not problematic if direct, simple questions are used. Children's difficulty in free recall,
however, may make them more subject to leading questions. There is no pronounced developmental (rend
in honesty, and attempts on voir dire to assess honesty are probably invatid. Of most concern is young
children's ability to form "just impression of the facts.” Even children's limited conceptual skills may not
be problematic, however, if jurors can discern the objective reality from the child's description, a point as

yet unresearched. Research is also needed on the ways in which the courtroom sciting affects a child's
behavior.

While the age at which the presumption is set varies across jurisdictions,' there is
generally a rebuttable presumption that children are incompetent to testify. Although
recognizing that children may be less likely than adults to give reliable testimony, the
courts have been reluctant to hold that, because of age, children below the designated
age are per sc incompetent to testify. Rather, the competency of child witnesses of any
age must be established on a case-by-case determination of whether the child's
testimony will enhance justice.?

*Institute of Law, Psychiairy, and Public Policy, University of Virginia.

‘In the majority of states, the rule for assensing competency of a child witness is established by case law
alone. In those states where thereisa Statutory guideline, children under age 10 are presumed incompetent,
and children above age 10 are presumed competent. Even in these states, however, with the exception of
Arkansas, these presumptions are rebuttable (Siegel & Hurley, 1977). Courts have held chitdren competent
as young as 4 years old (Stafford, 1962). '

"This principle is well established in case law. For reviews of the scores of supporting cases, see Collins &
Bond (19354), Note (1953), Siege! & Hurley (1977), Stafford (1962), and Thomas (1956). See ¢.g., United

States v. Perez, 526 F.2d 839(5th Cir. 1976); United States v, Schoefield, 463 F.2d 560 (D.C. Cir. 1979),
cert. denied, 409 U.S. 881 (1972).

n
0147.7307/81/0300-0073303.00/0 ¢ 1981 Plenum Publishing Corporation
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This principle has been cstablished in Anglo-American law since the 18th
century.® The traditional view is reflected in the United States Supreme Court’s 1895
decision in Wheeler v. United States.* In that case the Court held that the 5-year-old
son of a murder victim was properly qualified as a witness:

That the boy was not by reason of his youth, as a matter of law, absolutely disquahfied us a

witaess, 1s clear. While no one would thiak of calling as a witness an infant only iwo of three

years old. there 1s no precise age which determines the question of competency. This depends

on the capacity and intelligence of the child, his appreciation of the difference between truth

and falsehood, as well as of his duty to tell the former. The decision of this question rests

primanly with the trial judge, who sees the proposed witness, notices his manner, his ap-

parent pussessiun or lack of intelligence, and may resort (0 any examination which will tend
to disclose his capacity and intethigence as wel' as his understanding of the obligation of an

oath*

In determining a child’s competency to testify, the courts have tended to place
primary emphasis on the child's ability to differentiate truth from falschood, to com-
prehend the duty to tell the truth, and to understand the consequences of not fulfilling
this duty.® This inquiry has often followed a line of questions on voir dire directed
toward ascertaining a child's religious and moral belicfs.! The child need not,
however, understand the legal and religious nature of an oath.® Rather, it is sufficient

'Rex v Braser, | Leach 199, 168 Eng. Rep. 202 (1770). *. .. {Tlhat an infant, though under age of seven
years, may be sworn in a ciminal prosecution, provided such infant appears, on strict examination by the
Couft, 10 possess 4 sufficient knowledge of the nature and consequences of an oath . . . for there is no
precise of fized rule as to the ume within which infants are excluded from giving evidence: but their ad-
missibihity depends upon the sense and reason they entertain of the danger and impiety of falschood, which
s 1o be collected from their answers 1o questions propounded Lo them by the court, but ifthey are found in-
competent 1o take an oath, their testimony cannot be received . . ** 1 Leach 199, 200, 168 Eng. Rep. 202,
203
1S9 LS 523 (189S).

Sid o $24-928
T he vour dire in Wheeler was exemplary. “The boy . . . said among other things that he knew the difference
hetween the truth and a lie; that if he told a lie the bad man would get him, and that he was going to tell the
truth. When further asked what they would do with him in court if he told a lie, he replied they would put
him 1 ja1l. He also said that his mother had told him that morning to "tell no lie,’ and in response to a ques-
tion as to what the clerk said to him, when he held up his hand, he answered, ‘don’t you tell nostory.” " /d.
al 524
1One commentator (Note, 1953) suggested a "typical group of questions'”: ““What is your name? How old
are you? Where do you hve? Do you go Lo school? Do you go to Sunday School? Do you know what
happens 1o anyone telhng a he? Do you know why you are here today? Would you tell a true story or 3
wrong stofy loday? Suppose you told a wrong story, do you know what would happen? Do you know what
an oath 15” Did you ever hear of God?" (p. 362). A somewhat more recent commentator (Stafford, 1962)
also suggested that an assessment of a child's competency should include “*questions about his attendance
at church or Sunday School, including his frequency of attendance, names of his teachers, pastor and loca-
t1on of his chureh™ (p 116). Besides raising @ constitutional issue, these questions are probably of little
probative value today 1n view of changing norms of church anendance. Regardiess, from a cognitive:
developmental perspective, such questions would shed little hight on the child's ability to apply moral prin.
ciples Questions ahout church attendance are nonetheless still commonly used (Sicgel & Hurley, 1977).
See. e g . Brown v United States, J48 A .2d 451, 458 (D.C. Mun. Cu. App. 1978).

See. e g . State 1n Interest of R R, 79N J. 97, 198 A.2d 76 (1979); State v. Manlove, 441 P.2d 229(N. M,

19641, Posey v United States. 41 A 2d 300 (D.C. Mun. C1. App. 1945); State v. Collier, 2) Wn. 2d 678,
162 P 2d 267 (1945), People v Delaney, 52 Cal. App. 765, 199 Pac. 896 (1921). Given that part of the
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that the child have a general understanding of the moral obligation to tell the truth.

While necessary, adherence to the truth is not sufficient to establish competency.
There is also a necessity that the child have cognitive skills adequate to comprehend
the event he or she witnessed and to communicate memories of the event in response
to questions at trial.* If a child's view of the truth bears little resemblance to reality, it
will also have little value to the trier of fact. Thus, competency to testify implies some
measure of competency at the time of the event witnessed as well as at the time of the
trial.' The child must be able to organize the experience cognitively and to differen-
tiate it from his or her other thoughts and fantasies.” Furthermore, the child must be
able to maintain these skills under psychological stress and under pressure, real or
perceived, from adult authority figures to shape his or her responses in a particular
way. Thus, level of suggestibility is an important factor.”® Particular kinds of
testimony may require further specific competencies. Most notably, testimony by
children on sexual abuse may require verification of the child’s comprehension of the
meaning of sexual terms and behavior,"

The implication of the discussion thus far is that assessment of a child's com-
petency to testify may require a rather extensive and formal assessment of the child’s
cognitive, moral, and emotional capacitics on voir dire, Given that time will be con-
sumed in any event and that there is no litmus test for competency, Wigmore (1940,

reason an oath 18 administered is to subject the witness to penalties of perjury if he ur she lies, there has

heen some question whether young children (usually under age 7) could ever be competent because of their

lack of potential criminal liability under common law and, in some states, by statute. Such a view seems
overly narrow, particularly given that the oath itself (and the threat of punishment, whether divine or

secular, for lack of adherence (o it) probably has little effect on behavior. In fact, the argument of a

necessily of potential liability for perjury has generally not been sustained (Stafford, 1962).

**A child is competent to testify if it posscases the capacily to observe events, to recollect and communicate
them, and has the ahility to understand questions and to frame and make intelligent answers, with a con-
sciousness of the duty to speak the truth.” Cross v. Commonwealth, 195 Va. 62, 64, 77 S.E. 2d 447, 449
(1953).

**The standard for competency as a witness at the event itself may be lower than the standard for competen-
¢y to testify. Courts have occasionally ruled children competent who were found to be incompetent at
carlier trials. Apparently the courts assumed the earlier deficit was in their capacity to recollect and com-
municate their impressions rather than in their capacity to observe, encode, and conceptualize their ex-
periences. Cross v. Commonwealth, supra: Burnham v. Chicago G.W.R.R., 340 Mo. 25, 100 S.W.2d 858
(1937) (child found incompetent in prior trial allowed to testify afier dream supposedly refreshed
memory). It is noteworthy that these courts apparently assumed a sequence of psychological development
which is reversed in reality. See discussions of memory and cognitive development infra.

""The child must have been able to form *'just impression of the facts.” “There is the danger that a child will
intermingle iaginution with memory and thus have incorrect statements irretrievably engraved on the
record by a guileless witness with no conception that they are incorrect or that the words should not have
been spoken.” (Stafford, 1962, p. 309)

“"Peopie v. Delaney, supra. Macale v. Lynch, 110 Wash. 444, 188 Pac. $17 (1920). Suggestibility is a par-
ticularly important 1ssue when the defendants are parents or other significant adults in the child's life. See
Gelhaar v. State, 41 Wisc. 2d 230, 163 N.W. 2d 609 (1969); State v. Hunt, 2 Ariz. App. 6, 406 P.2d 208
(1965); Benedek & Benedek (1979); Siegel & Hurley (1977).

“Riggs v. State. 235 Ind. 499, 135 N.E.2d 247 (1936). In that case, the trial court erred in not seeking such
validation of testimony of a |2-year-old girl who was asked simply "'Did you have sexual intercourse with
Hiram Riggs?" She answered affirmatively without any additional details. No evidence was presented of
the girl's understanding of “sexual intercourse.” See also Fitzgerald v. United States, 412 A.2d | (D.C.,
{980) (yury instruction on corroboration of minors' allegations required in sex-offense cascs).
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§509) has recommended abolition of the requirement that a child's competency be es-
tablished before he or she can testify. He would have the trier of fact simply evaluate a
child's tesiimony in context, just as any witness's testimony must be examined for its
credibility:
A rational view of the peculiarities of child-nature, and of the daily course of justice in our
courts, mnst lead 10 the conclusion that the effort 10 measure a priori the degrees of 1rusi-
worthiness in children’s siatements, and to distinguish the point a1 which they cease 10 be
totally incredible and acquire some degree of credibility, is futile and unprofiable . . ..
Recognizing on the one hand the childish disposition to weave romances and 10 treat im-
agination for verity, and on the other the rooted ingenuousness of children and their tendency
to speak straightforwardly what is in their minds, it must be concluded that the sensible way
18 10 put the child upon the stand and let the story come out for what it may be worth. (p. 601)

Wigmore's view has not been adopted by any American jurisdiction.
Consequently, it is useful to examine psychological research which may be helpful to
courts faced with assessing the value of children's testimony.

PSYCHOLOGICAL RESEARCH

Memeory

There has been little research directly related to children’s behavior on tasks like
courtroom testimony. The most germane study was a recent investigation comparing
children’s and adults’ performance on eyewitness tasks (Marin, Holmes, Guth, &
Kovac, 1979). In that study, students aged $ to 22 were placed in a situation in which a
confederate of the expcrimenter interrupted a session to complain angrily about the
experimenter’s using a room supposedly already scheduled. Subjects were questioned
about the incident after a brief interval (10-30 minutes) and after two weeks. Memory
was assessed using free recall, objective questions (including one leading guestion),
and photo identification. Older subjects were superior only on the free narrative task.
Older subjects produced much more material on free recall (mean number of descrip-
tive statements: kindergarten and first grade, 1.42; third and fourth grades, 3.75;
seventh and eighth grades, 6.50; college students, 8.25). However, the youngest sub-
jects were significantly more likely to recall correctly those items which they did
produce (only 3% incorrect). Marin et al. suggested that the results supported the use
even of young children as witnesses in court, particularly given that the objective
questions task most closely paralieled the trial situation:

This addimonal finding {of accuracy on free recall) lends . . . further support 10 the conclusion
that even very young children can be credible eyewitnesses, particularly when comhined with
the other findings that children are as capable as adults of answeting direct ohjective
questions and are no more casily swaved into incorrect answers by leading questions It
appears that chldren are no more hkely than are adults to fabricate incatrect responses. and
that when their testimony 1s ehicited through the use of appropriate cues, 111s no less credihle
than that of adults. (p 304)

Marin et al's findings were consistent with earlier laboratory studies suggesting
that children as young as age 4 or 5 perform as well as adults on recognition memory
tasks (Brown, 1973; Brown & Campione, 1972; Brown & Scott, 1971; Corsini,
Jacobus, & Leonard, 1969; Nelson, 1971, Perlmutter & Myers, 1974, 1975, 1976,
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Standing, Conezio, & Haher, 1970) but that there are marked developmental trends in
free recall ability. The latter trends appear related to developmental differences in
. retricval strategy. That is, young children require direct cues, such as specific, direct
questions, to stimulate recall (Emmerich & Ackerman, 1978; Kobasigawa, 1974;
Perimutter & Ricks, 1979; Ritter, Kaprove, Fitch, & Flavell, 1973).
In sum, the available data suggest that, given simple, supportive questions, even
. young children generally have sufficient memory skills to respond to the recall
demands of testimony. However, two qualifiers must be added to this conclusion.
First, while some studies used lengthy recall intervals (c.g., 28 days in Brown & Scott,
1971), avaitable research has not tested possible developmental differences in recall
over periods of months, as is a common demand in the legal system, Second, available
studies have not involved recal! under stress or in situations of great personal involve.
ment.

Cognitive Development

Even if children have sufficient recall ability to testify, such testimony would be
of dubious value if the memories were based on erroneous impressions. Consequently,
a child’s ability to conceptualize complex events and to order them in space and time
arc of importance. It is a truism of Piagetian theory that ‘‘preoperational’'1 children,
often up to age 7, are unable to “decenter"” from the most obvious attribute of a
stimulus so that they can make use of all of the relevant information, Tocite a classic
example, young children who observe a clay string rolled into a ball and then rolled
back into a string believe that there is more clay present when it is in a ball, which
lonks more massive. This inability to deal with multiple stimulus characteristics and
relationships may affect the child's ability to recite facts accurately.

For example, young children have difficulty in understanding time independent
of distance and speed and may have difficulty in describing the chronology of events.
Piaget (1927/1969) observed three stages in development of concepts of time. In stage
1, common among 4. and S-year-olds, time is defined in terms of spatial stopping
points of objects. The object that stops further ahead is perccived as having traveled
faster, longer, and further. {n stage 2, the child begins to consider other factors, such
as starting points. In stage 3, achieved by age 7 or 8, the child masters the concept of

1979; Weinreb & Brainerd, 1975) have indicated that acquisition of the concept of
time distinguished from speed and distance typically comes even later than Piaget
thought, perhaps near age 10 on the average.

However, some recent critics of Piagetian theory (cf, Sicgel & Brainerd, 1978)
have suggested that, on many tasks, preschoolers may be fess cgocentric and illogical
in their thinking than Piaget betieved. Borke (1971, 1973, 1975, 1978) has found that
children 3 to 4 years old have the capacity to take the perspective of another,"
provided that the specific task is a simple one and involves little use of language.'s

“See Flavell (1963) for a comprehensive review of Piagelian lerminology, theory, and sesearch.
“The classical Pragetian assessment of this ability invokes a 1ask of reproducing the view of a particular
scene {1 e, a model of three mountans) from different vantage points (Pinget & Inhelder, 1956).
. “Bul see Chandler & Greenspan (1972) (Borke's jasks actually involved taking perspective of oneself rather
than of uthers). For a reply. see Borke (1972),
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Sicgel (1978) has argued that the classical finding of young children's inability to pass
“conservation” tasks (like the ball of clay example cited at the beginning of this exam-
ple) is often a manifestation of linguistic deficits. That is, young children may not un-
derstand the words "more,” “bigger,” ctc., but they may be able to demonstrate un-
derstanding of the concepts nonverbally. Furthermore, there is considerable evidence
that preschoolers can be trained in conservation skills (Brainerd, 1978), contrary to
the Piagetian hypothesis of the necessity of cognitive structures which would not be
expected to be developed adequately. In some instances, apparent failures on Piage-
tian tasks may also be the result of recency effects and organizational difficulties in
recall rather than failures in conceptualization (Austin, Ruble, & Trabasso, 1977;
Bryant & Trabasso, 1971.)

While these studies have considerable significance in understanding the nature of
child development generally, they do not moot the point here that young children are
likely to have difficulty in conceptualizing complex events and possibly therefore in
describing them reliably.”” Borke (1978), for example, interpreted previous findings of
cgocentrism on perspective role-taking tasks as resulting from **children’s inability to
perform on tasks which were cognitively too difficult for them, rather than any in-
herently egocentric orientation on the part of young children" (p. 38). Borke also
noted that the cognitive changes in middle childhood do result in significant transfor-
mations in the child's capacity for empathy and reciprocal social interaction. Further-
more, while the work of Brainerd, Sicgel, Trabasso, ct al. indicates that children’s
capacities may be greater than frequently assumed, there is als- little evidence that
these abilities will be demonstrated withcat special training or asscssment. Conse-
quently, given the realities of the courtroom situation, cognitive-developmental fac-
tors remain a problem for cvaluating children's testimony.**

Nonetheless, young children's immaturity of conceptualizaion may have less im-
port for the reliability of their testimony than appears at first glance. First, the ques-
tion at hand is whether children's testimony is so unreliable that jurors would be un-
duly influenced by it. Thus, the question is onc of jurors’ behavior as well as children’s
competency. Specifically, in the present context, can jurors accurately perceive what
the objective reality was from an account of the subjective reality of the child? If so,
the child's cognitive immaturity would be of less significance.

Second, children's lack of ability to comprehend a situation fully may not be so
severe as to render them incapable of the level of observation required by the law. For

“There are other criticisms of Piagetian theory. Information-processing theorists (Klausmeier e1 al,, 1979)
and learning theorists (Brainerd, 197R; Cornell, 1978; Overton & Reese, 1973) have argued thar men-
1ahstic explanation of broad cognitive sifuctures are unnecessary and less parsimonious than traditional
learning principles. The assumption of universal developmental processes has also been brought into ques-
tion hy cross-cultural research on Piagetian 1asks (Ashton, 1975; Hollos, in press). However, as noted in
the accompanying text, while these ctiticisms have considerable import for theory development, they do
not mout the basic point presented here that young children tend to have difficulty in concepiualizing com-
plex events For the purposes of formulating policy on children's competency to tesiify, reasons why there
are deselopmental factors 1n conceptual skills are less importam than descriptions of their existence.

"0 a largely cnitical essay on the phifosophical assumptions of Piagetian theory, Hall and Kaye (1978)
made a simfar point I psychologists are interested in describing the normal course of cognitive develop-
ment, much of Praget’s theory may be of use, If, on the other hand. the theorist is interested in determining

the child’s ulumate capacity at .y given time, he would use the approach exemphfied by Trahasso™ (pp.
168~ 16h)
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example, understanding of sexnality and reproduction requires an understanding of
physical causality and social identity. An accurate concept of the origin of babies is
not reached typically until about age 12 (Bernstein & Cowan, 1975). On the other
hand, there is evidence that by age 4 most children are quite aware of sex differences
and willing to speak freely about them (Kreitler & Kreitler, 1966). Thus, in cases of
sexual abuse, children can be expected to give an accurate description of what
happened, provided that questions are direct and in language familiar to the child.
Children will appear incompetent if the examiner uses technical vocabulary rather
than slang or dolls or drawings. Monge, Dusek, and Lawless (1977) found that even
ninth graders are often unfamiliar with “proper” terms for sexual anatomy and
physiology:

- - [Olnly 38.4% of the students knew the meaning of the word mensiruation; 13.1% knew

the definition of scrotum, 14.1% knew what colius means; 30.3% knew that Fallopian tubes

were part of the female reproduciive system, and 54.5% knew that seminal vesicles were part

of the male reproductive system; the meaning of menopause was known by 27.3% of the
students. (p. 179)

Moral Development

If in fact children can relate their experiences adequately, then the principal con-
cern is whether they will do so truthfully. While the courts have been particularly con-
cerned with this problem in assessing competency to testify, the concern here seems
misplaced. There is in fact little correlation between aps and honesty (Burton, 1976).
Indeed, police experience with child victims confirms the research experience in other
settings. From 1969 to 1974, Michigan police referred to a polygraph examiner 147
children whose veracity about allegations of sexual abuse was questioned. Only one
child was judged to be lying (Groth, Note 1).

Where there is a developmental trend, though, is in the reasons which children
give to justify behavior. As children grow older, they become increasingly more socio-
centric and oriented toward respect for persons (see reviews in Lickona, 1976a).
Several points are noteworthy in this context.

First, the law is less interested in the witness's attitude toward the truth and con-
ceptualization of the truth than in his behavior. Justice will be served if the witness
telis the truth regardless of his reason for doing so. Therefore, such inquiry probably is
superfluous.'*

Second, even if there is some reason to ascertain a child’s conceptualization of
duty to tell the truth, the yes/no and definition questions commonly used on voir dire
are inadequate measures. One of the philosophical underpinnings of current cognitive-
developmental theories of moral development is that a given behavior may be
motivated by vastly different levels of moral reasoning (Kohlberg, 1969, 1971, 1976).%
Similarly, asking a child to tell the meaning of “truth,” “oath,” or “God" probably
tells more about his or her intellectual development than about the child's nropensity
to tell the truth.®

*The correlation hetween moral judgments and moral behavior 1s in fact rather modest (Mischel &
Mischel, 1976).

®For critiques of Kohlberg's theory, see Kurtines and Greif (1974); Mischel and Mischel (1976); Simpson
(1979)

"Adherents to social-learning theory (Mischel & Muschel, 1976), the major competing theory of moral
development. would agree. From their point of view, children's behavior would be influenced primarily by
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Third, understanding of the oath is probably unimportant. Indeed, it probably
has little effect on adult behavior. To the extent to which the oath does have an effect,
1t would be on a primitive level of moral development common among young children:
reification of rules (Piaget, 1932/1965) and avoidance of punishment (Kohlberg, 1969,
1976). '

Where immature moral development may be a factor is in suggestibility. Young
children tend to perceive rules as *morally absolute,” unchangeable, and bestowed by
authority (Piaget, 1932/1965). Therefore, they may confusc the suggestions of an
adult authority figure with the truth, This hypothesis will be considered next. -

Suggestibility

One of the problems which has been noted generally in cyewitness testimony is
witnesses' frequent vulnerability to suggestion by opposing attorneys in leading
questions (Loftus, 1979). That is, even in average adults, suggestibility is a real
problem in credibility and competence of witnesses. Given the greater suggestibility
which is frequently assumed to occur in children,” children's testimony might be so
unreliable that in those instances the courts would not want to take the risk of un-
reliability which inheres in any testimony. In addition to the cognitive-developmental
factors described in the preceding section, it might be expected on the basis of simple
learning theory that children’s behavior would be shaped by their perceptions of
adults’ expectations for their testimony (and hence the kind of testimony which will be
rewarded or punished), particularly given young children's essentially dependent
status.

One of the more reassuring findings of Marin et 2l.'s (1979) investigation was
that young children were no less affected by a leading question than were adults. This
finding needs to be further investigated, however. There was only one leading question
used in Marin et al.’s study, and the interviewer probably had less authority in the eyes
of a child than would an attorney asking what scem to be threatening, challenging
questions in the imposing setting of a conrt-oom.®

There is some experimental evidence for developmental changes in suggestibility,
although the changes are complex ones. In one frequently cited study involving con-
formity to suggestions by peers (Hoving, Hamm, & Galvin, 1969) it was found that
task difficulty interacted with age in the degree of conformity to peer judgments.
Children in grades 2, 5, and 8 were asked to determine which of two drawings shown
briefly by a slide projector contained more dots. In the most difficult condition, both
drawings contained |5 dots. In a medium difficulty condition, onc drawing contained
15 dots and the other 16. One drawing contained 15 and the other 17 in the third and
casiest condition. Before giving their answer, the children heard two other children
respond Hoving et al. found increasing conformity by age on the most difficult task.
In the medum-difficulty condition, there was increasing conformity from second to

the rewards, pumshmeants, and models available in a given situation (On interaction with the child's
cagmtine compelencies)

"ee nate 12 tupra

"yevelopmental change in perceved authornty of court officials is an empirical assumption which is still
largely untested. however.
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fifth grade but decreasing conformity from fifth to cighth grade. Conformity
decreased by age in the least ambiguous situation. Thus, in relatively straightforward
. situations, older children and carly adolescents are willing to withstand peer pressure
and make independent judgments. On the other hand, in situations requiring careful
judgment, young children were actually less vulnerable to suggestion than were older
ones, who presumably wanted some verification of an uncertain judgment. This find-
. ing is consistent with Marin et al's (1979) finding that young children were par-
ticularly unlikely to fabricate or distort memories in response to direct questions.

Perhaps more directly germane to the legal situation is research on adult in-
fluence on children. \gain, though, there is not a simple relationship between age and
conformity. In research involving first, fourth, seventh, and tenth graders, Allen and
Newtson (1972) observed adult influence on children’s judgments to decrease sharply
from first to fourth grade and then to increase slightly in tenth grade. This result was
consistent across several forms of judgments: "visual” (udgment of length of line),
"opinion” (e.g., “kittens make good pets™), and "delay of gratification” (c.8.. I
would rather have 50¢ today than $| tomorrow"). Such a finding is consistent with the
moral development and legal socialization literature in terms of young children's in-
flated perception of the power of authority.™ There is the obvious related problem of
coaching or threat (real or perceived) of punishment for unfavorable testimony when
parents or other adults important to the child are involved in the legal action.

Most directly on point, Fodor ( 1971) found that children who yiclded to the
suggestions of an adult interviewer tended to score lower on assessments of level of
moral judgment (according to Kohlberg's criteria) than children who resisted such
suggestions. Given the prevalence of low-level moral judgment among young
children,* there is some confirmation of the cognitive-developmental prediction of
high vulnerability to adult influence among young children.

It should also be noted that young children’s need for cues to stimulate recollec-
tion may exacerhate the problem of suggestibility in testimony.® Even if (as Marin et
al's data suggest) children are no more swayed by leading questions than adults, that
they are exposed to more of them means that their testimony may be less credible. In
short, while more research is needed, there is some reason to be concerned about the
suggestibility of young children (perhaps up to age 7). This might be evaluated on voir
dire through the use of leading questions on matters not related to the case.

CONCLUSIONS

While there are some gaps in the relevant literuture, the available rescarch in sum
suggests that liberal use of children's testimony is well founded, to the extent that the

MSee discussion infra of moral development; see also Melon ( 1980),
"There s some evidence that young children muy be able to consider intention and other social ethical fac-
. tors better than Praget argued that they could (Austin, Ruble, & Trahasso, 1977; Durley, Klosson, & Zan-
na. 1979) However, there 1v nonetheless the weight of empirical evidence which clearly indicates that
moral judgment 15 *indisputably developmental™ (Lickona, 1976b, p. 239). Young children's moral
idgments. while subject 10 soctal influence. are stirongly affecied by their cognitive limitations.
*Caurts doin fact often allow attorneys greal freedom 1n posing leading questions 1o children so that they
miht give more complete anwwers (Stafford, 1962)
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primary consideration is the child’s competency to testify " Memory appears to be no
more of a problem than in adult eyewitnesses when recollection is stimulated with
direct questions. Children also are no more prone 1o lying than adults. Data on
suggestibility are less clear but seem to indicate fewer age differences than might be
suspected, a finding which needs to be further investigated. Young children’s ability to
conceptualize complex events is more problematic, although it is possible that, with
skillful examination, jurors can follow children's linc of inference sufficiently to
evaluate their testimony. That hypothesis is worthy of investigation, particularly given
that the task of weighing children's competency is currently strictly the province of the
judge.

The conclusions described here could be made more confidently if they were
based on children’s functioniag outside the laboratory. Only Marin et al.'s (1979) in-
vestigation involved a courtroomlike task. Even that investigation involved interroga-
tion under low stress. There are obvious cthical problems in inducing such stress. As
an alternative, recall, conceptual skills, etc. might be cvaluated in situations of
naturally occurring stress, such as hospitalization. Experimentation might also be
attempted in simulations of trials in courtrooms or simulated courtrooms.

Research is also needed on children's perception of the trial setting. No such data
are available for young children (Grisso, in press; Wald, 1976). In the present context,
such research would help to define the psychological demands of courtroom en-
vironments and possible cffects on children's competency to testify. Such rescarch
might also be useful in preparing children for testimony, both to enhance the quality
and probative value of their testimony and to reduce the stress which the legal process
may induce in child witnesses.
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Chapter 10
PROCEDURAL REFORMS TO PROTECT CHILD VICTIM/WITNESSES IN SEX OFFENSE PROCEEDINGS*

Gary B. Melton

I. The Case for Reform

In recent years, attention has been given to the conflict
hetween the rights of defendants and the nceds and rights of victims in
criminal sex offense cases. The entire process of investigation and
trial may result in psychological trauma and embarrassment to victims,
with especially distressing effucts if the defendant sigorously cexercises
his Sixth Amendment right to confront und cross-cxaminc witnesscs against
him. 1In so doing, defense counsel often puts the victim on the defonsive
by suggesting complicity or seduction by him or her.l The continued
victimization may be cxacerbated by the constitutional requirements of
upen trials.

These contlicts are particularly stark when the victim is #
child, Children presumably arc more vulnerable to psychological trauws
than adults, and police interrogation, ropeated intervioews, and the trial
itself miy be particularly confusing and stressful for them,2 Even young
children, sometimes as young as age four, are often competent to testify,
and questions of potential trauma hecome particularly acute, In short,
saciety's interest in punishing child molestors may come into conflict with
its obligation as parens patriae to protoct depondent minors,

Conscquently, there have heen essentially two proposals to
introduce procedural reforms which would reduce the need for the child-
victim to recapitulate the cvent at trial. The first involves removing
or reducine the size of the audience to diminish the scariness and
cmhirrassment of testifying in open court. The sccond proposal involves
preventing the child from having to testify while facing the oftender.

When the otfender as the child's parent, this issuc becomes cven more salient.

The purpose of this article is to review the legal and practical
1 isues anvolved in such proposals, primarily in criminal cases, although
tuvenile proceedings will also be touched upon, Can trauma to the child
be minimized without sacrificing either due process or state aims of bringing
offenders against children to justice?

*ihe original version of this pajler was presented at the First norld Congross
of Victimology and was published in 5 (nos, 3-4) Victimology!: An Int'l, J.
(1980), Copvright 1981, Visage Press Inc.

Achnowledgment i< due Richard J, Bonnie for his hoipful comments on an
carlicr version of this manuscript.

. Froposal, for Reform
A. Reforms 1 Other Nations

There have been no systematic studies which have evaluated
propoesals for procedural reform to protect child victims., There have,
hewever, heen extensive changes in handling child victims of sex offenses
in Isracl and, to a lesser extent, in Scandinavia.  Anccdotal data have
been reported on the effects of these reforms, and they ire worthy of
some attention,

The most radical modification of standard criminal procedure
has heen 1n Israel. A statutory revision enacted in 19554 provides for
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vesting authority in youth cxaminers, who are usually "professional workers
who are connccted in their daily work with aspects of dyramic¢ behavior of

the human mind, such as psychiatric social workers, clinical sychologists,
psychiatrists, probtation officers and child care workers..,.”S In iny sex
offense case tnvolving a child under 14, no intcrrogation or testimony

by the child may take place without permission of the youth ¢xaminer. In
fact, the child testifies in only 11% of the cases.® 1In most instances, the
youth cxaminer talks with the child, and statements made hy the child to

the youth examiner arc admissible into cvidence, Normally, the child does

not testify and only the youth-examiner appears in court. In the United
States, however, as is discussed later, the child's unavailability for
corroboration and cross-examination would violate the defendant'< constitut ional
rights. Morcover, the youth examiner's testimony regarding the child's state-
ments would he considered hearsay in this country unless it fell into onc

of the exceptions to the hearsay rule. Reifen reported an impression,

without supporting dat., that the Isracit statute has resulted in more

reports of sexunl abusce hecause of fewer fears of harm to the child.”

While the Scandinavian countries have preserved defendants!
Tights to confrontation, they have attempted to make police procedures less
stressful for the child through use of specially traincd investigators .8
Unlike the Isvacli system, tho Scandinavian investigators are policewomen.
However, these police officers are given advanced training in psychology,
and in fact in Stockhoim, the speclal police officers are nurses. All of
the child's statements to the investigators are tape-recorded with the goal
of reducing the need for the child to repeat his or her story.

B. Constttutional Limitations Upon the Child's Private Tostimony

In the United States, the principal procedural device yscd
to protect child witnesses has heen some variation of in camcra procecdings.
his has primarily occurred in civil child custody protte

in which the child's interests arguably are paramount, It has been held
permissihle in a majority of states in custody procecdings to have some form
of In camera testimony in which the child is privately intervicwed by the
judge to dctermine the child's prefercuce.  Such interviews usually are
conducied in the judge's chamhers without the parents present. Special
procedures to safcguard the parents’ duc process rights normally are imposed,
one such protection is recording the child's testimony. Some jurisdictions
require consent of the parties for in camera testimony; others leave tho
decision to the absolute discretion of the Judge, at least whon the

testimony is recorded so that the transcript is available for appellate
review, 9

However, in criminal proccedings in which the defendant 's
liherty interest is at stake, testimony in chambers would clearly violate
constitutional guarantces of duc process if the defendant insisted on
invoking his or her right to confront witnesses and to be present at trial.
In juvenile court hearings hased on parental ahuse, in camera testimony may
also be held to vio’ste the ncc?sod parent's due process rights, even with
the parties' attorneys present. However, as discussed later, psychological
trauma to the child is a factor morc likely to he considered in allowing
In camera testimony in child protection cases,

Moreover, in camera testimony may also ~onflict with the
fundamental constitutjonal principle of open trials. The gencral issue
therefore is the degree to which the courtroom can be closed without
violating cither the defendant's or the public's constitutional rights.
There are three constitutional doctrines bearing on this inquiry which
must he balanced with the parens patriae concern for protecting the child
witness: (1) the defendant™s Sixth Amendment right to confrontation of
withesen, {2) the defendant's Sixth Amendment right to a public trial;
amd (3) the Fiest Amendinent rignt of the press and the puhlic to access to
the judicial process,  The scope of ¢ach of these rights and their imblications
tor special procedures in cases anvelving child witnesses are igsues not yet
settled an law.  Broadly, two questions witl be addressed in the following
iectionss Fairst, is there a way in which the child can aveid direct
ronfrontation with tae- defendant without iabridging the defendant's rights?
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Second. 1% 1t constitutionally permissible to hear the child's testimony
while the bublic and/or press is excluded?

Before considering these issues in turn, it is important to
note that there is considerable precedent for taking the interests of child
witnesses into account.!! In order to protect the child and to allow the
¢hild to feel more comfortable (and presumably to he more productive) in
testimony, clearing the courtroom except for those persons having a direct
interest in the case has been held pormissible in criminal proceedings by
at least two federal appeals courts.l2 Indoed, courts holding that the
audience cannot be limited in criminal trials on eccasion have distinguished
in the dicta circumstances of those cases from cases in which children are
witnesss.T3  Nonctheless, the relative weight to he given to the child
withess® intercsts in a balancing test is far from clear.

(1) The Defendant's Right to Confrontation

a. Crisinal Proccedings

In criminal prosecutions, the defendant!s Sixth
Amcndment right to be present at his trial and to confront and cross-cxamine
witnesses has been he.u to be inhcrent in fundamental falrmessl4 and apglicable
to the states under the due process clause of the Fourteenth Amendment. 5
In an opinion for the Supreme Court in California v. Green.lo
Justjce White identificd three principles underlying the right to
confrontatio . the nced to subject the witness to the oath; the
usefulness of cross-examination in sorting out the truth, and the
need for the jury to observe the witness® demeanor in order for the
jury to cvaluate his or her veracity.17 Arguably, it is the nced to
vross-exanine which is most basic to the defendant’s right of confrontation.
Only then can he or she challenge testimony which is mislcading and damaging.
Although this right is not absolute,!B it is so hasic to duc process that
there are few conceivable ways in which confrontation can be preserved in

criminal cases without subjecting the child victim to the stress of facing
the detendant .

The simplest means would he the defendant's waiver of
hi« rights to be ?reeent and confront the proseccuting witness, While this
right i1s potentially waivable,!" it requires an intentional and knowing
wiiver by the defendant, 2V and there are prohably few circumstances in
which it would be in his hest interests to agree to a waiver. Consequently,
this option is scldom available.

h. Family Court Procecedinps

In family court proceedings imv Ivin, pooooal o0
abiise or neglect, the accnsed parents® due process rig r+ to oe presen
it trial and to confront witnewces against them 1lio are . .mally recopnized.
However this right is not ahsolute, In a New York case, the court stated
that cxcluston of a party may be accessary in limited circumstances, indicating

{d)ue process varies with the subject
matter and necessities of the situation.
The sociolegal naturc of the problems
with which Family Court judges deal
requires the exercise of considerable
dizeretion....Tender years, mental health
hchavior in the courtroom, the nced to
shicld some children from the emotional
trauma some disciosures would bhe likely
to produce, these are not the kind of
considerations which Family Court judges
mst or should ignove.., .2

However, a more recent New York case held that unless

the potential for harm to the child from testifying is clearly estnblishedé
the accused parents' due process right to confront witnesses must prevail. 2
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As stated v lier, in camera interviews by the judpe
uutsidq‘thc parents’ rrusvncc represent the majority rule in,fustody
cases. <t It 1s arguable that child protection cases are similar to
custody proceedings, since the best interest of the child is equally
paramount. On the other hand, it may be that parents in an abuse or
neglect case have greater due process rights at stake; not only can
they lose custody, hut they risk a stigmatizing label of being an
unfit parent and the potential of having their parental rights terminated.
Thus, in camera testimony in child abuse proceedings m.r at least require
evidence that the child is likely to suffer emotional harm in order to
outweigh the accused parents' due process rights.,

¢. A Special Child-Courtroom and the Right to Face-to-Face
Confrontation

Libai has suggested a way in criminal prosecutions
of chiminating the audience, including the defendant, which he believes
would preserve the defendant's right to confrontation and cross-examination
without causing great stress to the child victim.?4 He advocates development
of a “child-courtroom.” This would be an informal courtroom with a one-way
mirror behind which would be the defendant, his friends and family, and
representatives of the public.  The defendant could communicate with his
coumsel in vhe anterview room through a "bug in the ear."

L:bai's proposal obviously raises questions about thne
practicality ot building child-courtrooms, Beyond this pragmatic question,
the proposad procedural modifications raise an interesting constitutional
question concerning the scope of the right to confrontation,

Assuming Justice White's analysis in the California
L.oGreen case is accurate, 1t is arguable that the fabai proposal adequately
citeguirds the defendant's Siath Amendment rights. The defendant would be
able to observe and challenge testimony, and the luck of immediate physical
proaimity could be viewed as a minor inconvenience to tae dufendant
balanced hy meetiug the needs ot the child victim,

However, this analysis would not hold if the defendant's
right to be present at this trial ancludes a right to he physically present.
there s not much dipect precedent on this point, but the available case
law wuggests that the right to confrontation under the Sixth-Amendment may
inelude face-to-face meetings. Early cases which developed the principle
of confrontation as a fundamental due process right frequently used language
mentioning the inducement to telling the truth which was provided by meeting
the defendant in face-to-face confrontation.23 ilowever, this language was
in general support of the necessity of cross-examination rather than of
physical confrontation per se and may be weak precedent, in view of the
immabality of nineteenth-century judges to foresee technological developments
permtting cros:i-examination and confrontation without physical presence.

Therv is only one reported case which by analogy is
relevant to the assue raised by Libait's proposal. In a recent Eighth Circuis
cdase anvolving an alleged accessory to hidnapping (United States v. Benfield 6,
an adult victim had suffered extreme post-trauma emotional distross to the
extent that she had been unable to work and had required hospitalization.

Her psychiatrict recommended that she not be required to testify or that
“circumstauces less stressful than a trial courtroom be arranged."27 The
trial court then granted the proscecution’s request for a videotaped
deposttion of the prosccuting witness and ordered that the defendant
could be "present at the deposition but not within the vision” of the
witness . <8

In accordance with the trial court's order, the victim's
testimony was taben an a videotaped deposition aith defense counsel having
opportumty for cross-examination. [he defendant watched the proceedings
on a monitor and was able to halt the testimony with a buzzer so that he
could confer with counsel.  The witnes. was aware of the Jdefendint's presence
in the building.
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The appellate court held that this procedure violated the
defendant's right to con rontation,

The righ: of cross-examination reinforces

the importance of physical confrontation.

Most belicve that in some undefined put

real way recollection, veracity, and
communication are influenced by face-to-face
challenge. This feature is a part of the
Sixth-Amondment right additional to the

right of cold, togical cross-examination by
one's counsel, “hile a deposition neccessarily
eliminates a face-to-face meeting between
witnesses and jury, we find no justification
for further abridgement of the defendant's
rights. A videotaped deposition supplies an
environment substantially comparable to a trial,
but where the dcfendant was not permitted to be
an active participant in e video deposition,
this procedural substitute is constitutionally
infirm,29

The appellate court in Renfield also noted that exclusion of the defendant
from a deposition potentially conflicts with his right to self-presentation.30

It should be noted that it is plausible that face-to-face
confrontution by particularly vulnerable victims (like chi.dren) may actually
diminish roliability of their testimony rather than enhance it, as the Benfield
appellate court implied. While an eopirical question, this assumption is not
easily testable bocause of ethical concerns about subjecting research participants
to undue stress. Nonotheless, the well-established "inverted-u relationship”
between arousal and performance suggests that placing witnesses in great
emotional distress would result in testimony of loss probative value,3l

Libai has made an additional Proposal which raises
Sixth Amendment problems. In order to minimize the time during which

the child and his or her family are in limbo, Libai would require special
pre-trial hearings.32 ‘The child would testify in the child-courtroom soon
after charges were hrought, with the defendant's counsel present for
cross-cxamination. The defendant, however, would not be present.  The
testimony would be videotaped and shown to the trier of fact at trial,33
In the rare circumstance in which the defonse could dcmonstrate that new
evidence had been uncovercd thercafter which made the pre-trial cross-
examination ineffective, the child could be asked to testify at trial.
However, because the right to confrontation is so fundamental, a requiremsent
for carly depositions probably would be unconstitutional if it could be
shown in any way to diminish the quaiitv of cross-cxamination (presumably
through lack of time for the defense to prepare adequately). Accordingly,
pre-trial videotape deposition tuken without the defendant 's presence
would probably require the defensc's stipulation to the procedure,34

In short, while the issue is not settled, the Sixth Amendment may require
face-to-face confrontation at the time of trial, particulary in criminal
proceedings. If so, Innovative proposals reducing the stress of
confrontation will probably be held impermissible.

(2) Public Trial Rights

a, Defendant's Right to a Public Trial
Even if the defendant's presence is required, there

m3y be advantages to the child of limiting the audience so that he or she

s not compelled to recount embarrassing or traumatic cvents in front of
numerous strangers.  The law is in fact mre settled gn the scope of the
defendant's Sixth Amendment right to a public trial.3> As noted earlier

in this article, there is considerable precedent for limiting the audience

1 trials involving child-witnesses, The right to a public trial is a
tundamental right designed to prevent judicial misconduct and use of the
legal system as an instrument of persecution.30 Public trials alse allow
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witnesses to bring torth cvidence unknnwn.to the parties,  However, these
Interests are met by having present, at a minimum, the defendant, counsel,

and the defendant's family and friends.37 Thus, prosecutors may avoid
child-witnesses heing forced to discuss embarrassing and cmotion-laden
matereal an front of large audiences. Furthermore, if “.ihai's child-courtroom
were held not to he violative of the defendant s right to confrontation, there

would not appear to be any rcason that even this small audience could not be
behand a one-way mirror,

h. Public’s Right to Access to Trials

In addition to the defendant's right to a public
trial under the Sixth Amendment, the puhlic has a First Amendment right to
access to criminal trials (at least through the press) "shsent an overriding
interest articulated in findings."38 This principle was just affirmed hy
the Supreme Court for the first time in a highly publicized case, Richmond
Newspapers, Inc. v. Virginia.?? In the opinion for the Court, Chicf
Justice Burger noted the long tradition in Anglo-American law of open
‘rials as a mcars of monitoring the judicial process. He relied heavily
on common law precedent dating to belore the Norman conquest:  “What is
significant is that througgsut its evolution, the trial has been open to
all who cared to obscrve." Essentially, Burger argued, open trials
are hasic to Anglo-American justice, and it has always heen that way,
tonsequently, it was held that defendants could not compel trials to be
claosed hecause of the public's right to access, It is noteworthy that
the concurring opinions of 'ustice Brennan, Stewart, and Blackmun also
relied heavily on comwwn law precedent,

(3) Closed Trials During Testimony of Child Sex
Offense Victims

a. Criminal Proceedings

The import of Richmond Newspapers for attempts
to protect the privacy of child victim/witncsses by closing the courtroom
to the putic in criminal cases is unclear, Given the Court's reliance on
historical precedent, it may he that such efforts are constitutionally
acceptahle because courts have frequently viewed such efforts in the past
A% pecessary to protect the witness.  The Supreme Court itself recently
noted in Gannett v. De Pasymale the frequency of such limtted closnres in
deciding that the dcfendant did not have a constitutional right to open
pre-trial hcarings.dl

In the Gannctt case, the Supreme Court stated
that "the tradition of publicity has not been universal."2 The Court
cited cases in which some memhers of the gen-ral public were excluded

in cases involving violent crimes against children. Further, a numbher of
statc court decis10ns and state statutes in ahout hatt the states allow

exclusion of the puhlic in a variety of circumstances, including rape
ciases; child sex offense cases: cises where emharrassment could prevent
cffective testimony; where evidence is vulgar; or, where the presence of
certain persons would "impair the conduct of a fair trial."¥3 In Richmond
Newspapers, the Supreme Court cxplicitly reiterated that the "First Amendment
rights of the puhlic and the press are (not] absolute."¥d Ip support of
this statement, the Court cited Wigmore on Evidence, which lists the
statutes and court decisions permitting limits upon pubtic proccedings.
The court made clear that a "trial judge [may), in the intcrest of the
fair admlnégtrntion of justice imposc rcasonable limitations on access

to trial."”

Such a limitation was recently upheld by the South
Carolina Suprme C or. in a4 case decided afrer Richmond Newspapers.

State v. Sinclair 46 peld that the trial Judge did not abusc hﬁ; discretiogn
in excluding the public during the testimony of a nine ycar oid victim o
sexual hattery. However, it is important to notc that in Sinclair, the
trial judge allowed rcporters access to the child's rccorded testimony.

At least four states, Arizona, Florida, Montana, and New Mesico,

have statutes specifically allowing videotaped depositions in lieu
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of trial testimony of a child victim of sexunl abuse.47 The depositions
must be taken in the presence of the defendant, dofendant's cou 1sel

and the prosecutor. [np Florida, unliko the other threc states, the
videotaped testimony may be taken only if ehere is a "substantial
Ikelihood such child will suffer sever cmotional or mental strain

it required to testify in open court "4 Moreover, a statute in

New Hampshire provides that in sex crime cases involving a victim

under 16, his or her testimony shall be tuken in camera unless the
defendant shows good cause. -

' On the other hand, some rulings indicate that the
limits of closure may be quite narrow, A stark exumple was a case decidod
¢ week before Richmond Newspapers in which the Kentiicky Supreme Court
reversed a trial judge®s decision to close the courtroom to both the
public and the press, and instead to release n transcript at the end

of the trial, In that case, the |0 prosecuting witnesses, all under

age 12, were the alleged victims of sodomy. The appcllate court held
as follows:

We do not quarrel with the trial

Judge's concern over the embarrassment

and emotional trauma that could be
suffered by the witnesses were they to
testify in an open courtroom concerning
delicate and distasteful matters. The
problem, is however, that by the very
nature of certain trials, civil as well

as cruminal, this cmbarrassment and
emitional strain commonly occur. One

can think of instances in trials involving
riape, incest, paternity, child abuse,
divorce, ete., when the witnesses, child
and adult alike, will be preatly embarrassed
and traumatized by testifying publicly,
Yet this embarrassment and trauma has not
been deemed sufficient to bar the public
from these proceedings. Embarrassment and
cmotional trauma to witnesses simply do
not permit a trial judge tg close his court-
room to the entire public. 1

The language of the Kentucky Supreme Court is
striking. An cven clearer message from the United States Supreme Court
concerning the potential constraints of the First Amendment on attempts
to close trials to the press in order to protect child sex sffense
“ictim,. In a recent per curiam opinion in Globe Newsipaper Co,

Zo Superior_ConrtS, the Supreme Court summarily vacated a decision

by the Masaschusetts Supreme Judicial Court upholding exclusion of

the press during the testimony of three teenaged rape victims,

and remaded ot for reconsideration in light of Richmond Newsvapers,

The Massachusetts court had held specifically that the press shonld

be excluded under a state statute closing trials for sex offense

crimes against minors to all except those having a "direct interest

in the trial.d In upholding the statute, the court cited )
paychological authority rcgurﬁlng the trauma suffered by a child victam
sho va, o effect, victimized again by the criminal justice system,3d

The court cons trued the purpose of the statute as four- fold:  to
cnoourige hild cex offense victime to come forward; to preserve their
ihility to testify by protecting them from undue psychological hirm

4t tvial; ta uphold the state’s interest in sound and orderly administration
Af amctice; and, to facilitate uhtnining_jnst convictions for crimes that
peipetvator frequently have gone free.

While at pemaing to be seen how the Massachusetts
statute will be construed on remand, 1t seems probable that, at a minimum,
Blanket excludions of the press from testimony by child-victims in criminal
sex offense cases will he held to be violative of the public's right of
Actensan tae other hand, courts may he more willing to exclude the
Aeberal pablic than the press in cryminal cases. However, the holdings
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of the Kentucky and South taroling Supreme Courtsa regarding release of
the transcript of the ohytd's testimony after trial roflect conflict
regavding the scope of the press’ right of accens. Allowing the
press access, either at trial or by way of u transcript, provides the
vehacle for informing the public; this should satisfy the public's Fipst
Amendment right to have informat ion regardine the judacial process,

b. anlly.Fou§1>Procccdig§5~

Unlihe a criminal trial, an abuse or neglect hearing

in the family court sceks to protect the child and does not lead to
criminal penaltics for the acensed parent. This factor in part explains
why such hearings traditionally have been allowed to be closed to the
general public.  However, many states allow persons with a “proper,"
"legitimste," or "direct,’ interest to attend juvenile hearings, usually
at the discretion of the judge.56 The press normally has beon considered
fo possess such an jnterest, although the judge gsunlly exercises rcasonable
discretion in regard to their presence in court.?’ s, family court
hearings are not "sccret"; the fact that they are private does not doprive sl
the public of its right to be informed s.nce the press serves this function.

nr. Lonclusions: Making the Present System Moro Rosponsive

While the issues are certainly not settled, there seems to
be ample reason to doubt the constitutionality of attompts to glter standard
criminal procedure in order to protect child victims. BenfieldS9 suggests
that there is  little room for tampering with the dofendant 's right to confront
witnesses. While thore 1s considerable precedent for limiting the audience
in trials involving offenses against children, developing law on the public’s
right of access to trials Suggests that there may be little way, other than

by voluntary measures, of shiclding child victim/witnosses from the oye of
the press,

Thesc legal issues aside, however, thore may be a more
fundamental question of whother substantial proccdural changes to protect
children are in fact desirable in all cases. Arguably, any attempts to
instjtute such reforms are premature, At this point, the behavioral science
literature js bereft of research testing assumptions about ways in which the
legal system induces and cuhances trawma in child victims. Research might
initially best be centered on cvaluation of carefully designed demonstration
projects involving, for example, special youth examiners. It may be that
Assumptions that reducing the audionce in trials, using spccial examiners
for interrogation, etc, will alleviate stress are invalid. Indeced it s
conceivable that for some youngsters the opportunity to "have their day in

voure" would be cathartic and symholically put an ond to the episode in
their minds,

Furthermore, there is a need for basic research on children’s
understandtng of the fegal process. At present, no such data exists for
young children, %0 We do not know, for example, how young children understand
the role. of an attorney and the nature of the adversary process. By examining
“uch concepts, information might he gathered which would be useful in rosponding
direetly to childrents concerns and fantasics in preparation for interrog
ad testimony, Tt would alse be useful to "debricf” children after testi
to obtam at least a subjective anprarsal of the experience and the thoughts
VUoprovebed. Sach datagathering Geems to he a first step in developing
tedhivigies of allaying chitdren's anxiety while at the same ¢ine meeting the
nesds of the legal system.,  In short, we simply do not have data available
teoune In shaping ways of making the system, oven as it i3 presently structured,
more effective and humane. Particularly in vicw of constitutional roguirements
which may nullify any proposal which in any way compromises the defendant's
Dght to cantrontation, such efforts to make the present system more responsive
ta the needy of the ¢hild are clearly desirable.
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Involved in Sexual Offenses: A New Mothod of Investigation in Isracl,
49 J. Crim. L.C. & P.5. 222 (1958) Thercinafter cited as Protection of
Children].

5. Reifen, Protection of Children, supra note 4, at 224,

6. Reifen, Court Proccdures, supra note 4, at 68,

7. Id. at 72.

8. Libai, The Protection of the Child Victim of a Sexual Offense in the
Criminal Justicc System, 15 Wayne L. Rev. 977, 1014-1025.

9. See D. Siegel & S. Hurley, The Role of the Child's Preference in Custody
Proceedings, 11 Fam. L. Q. 1, 42-57 (1977). But see, In the Matter of
5. Children, 102 Misc. 1015, 424 N.Y.S.2d 1004 (Fam. Ct. 1980) (in camera
teatimony in ncglect proceeding requires finding that “child would suffer
a traumatic detrimental cffect if compelled to testify in the respondent’s
presence.")

-

10. Sec, c.g., In the Matter of S, Children, supra note 9,

1. Sec 6 Wigmorc Un Evidence §1835 (1976).

12. Geise v. United States,262 F.2d 151 (9th Cir. 1958); Melanson v. O'Brien,
191 F.2d 963 (1st Cir. 1951). Cf. United States cx rel. Latimore v.
sielaff, 561 F.2d 691 (7th cir, 1977); Aaron_v. Capps, 507 F.2d 685
(5th Cir. 1975); Harris v. Stephens, 361 F. 2d 888 Esth Cir. 1966),
cert. denied, 386 U.5.7964 (1967) (spectators not having a direct
interest In the case may be removed to protect the dignity of testifying
rapc victims).

13. United States v. Kobli, 172 F.2d 919 (3d Cir. 1949); People v. Jelke,
I8 N.Y.S. 56, 123 N.E.2d 769 (1954).

14. Rogers v. United States, 422 1).5. 35 (1975); Snyder v. Massachusetts,
291 0.5,97 (1934)., T T

15. Pointer v. Texas, 380 U.S. 149 (1970).

16. 399 U.S. 149 (1970).
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Id. at 158.

The defendant may be removed from the courtroom if his conduct is
disruptive, Illinois v. Allen, 397 U.S. 337 (1970); Badger v. Cardwell,
587 F.2d 968 (9th Cir. 1978); United States V. Kizer, 569 F.2d 504

(9th Cir. 1978); Carlson v. Hofstad, 547 F.2d 1346 (8th Cir. 1976),

cert. denied, 431 U.S. 914 (1977); United States v. lves, 504 F.2d 935
(9th Cir. 1974). There are also circumstances in which testimony may

be admitted as cxceptions to the hearsay rule and without the opportunity
for cross-examinatlon. See Fed. R. Evid. 804 {(b)(S).

Taylor v. United States, 414 U'.S. 17 (1974); Srookhart v .Janis,

384 U.5. 1 (1966): Diaz v. United States, 223 U.S. 442 (1912); Ellis v.
Oklahoma, 428 F. Supp. 254 (W.D. Okla. 1976); licyton v. Egeler, 405 F,
Supp. 1133 (E.D. Mich. 1973): Fed. R. Crim. Proc. 43,

Johnson v. Zerbst, 304 U.S. 458 (1938); Collins v. State, 12 Md. App.
239, 278 A 2d 311 (1971). )

In the Matter of Cecilia R., 36 N.Y.S. 2d 317, 333, 327 N.E. 2d 812,
§17-818 (1975).

In_the Matter of S. Children, supra note 9.

Sec note 9, supra.

Libai, supra notec 8, at 1010-1017.

Snyder v. Massachusetts, 291 ¥.S. 97, 106 (1934); Kirby v. United States,
174 U.S. 47, 55 (1899); Mattox v. United States. 156 U.S. 237, 243-244 11895).

593 F.2d 815 (8th Cir. 1979).

1d.
1d.
14

. at 821.

Id. at 821, n.8. Scc Faretta v. California, 422 4.S. 806 (1975).

Scc Melton, supra note 3.
Libat, supra note 8, at 1028-1032.

For discussions of the legal and practical issues in use of videoteped
depositions, sce generatly J. Barber § P. Bates, Videotape in Criminal
Proceedings, 25 Hastings L. J. 1017 (1974); J. Shutkin, Videotape Trials:
Legal and Practical Implications, 9 Colum. J. L. § Soc. Prob. 363 (1973).

Onc of the state statutes providing for pre-trial depusitions in rape

and attempted rape cases in fact requires consent of the defendant to

the procedure. Va. Code §18.2-67 (Repl. Vol. 1975). But see S. C. Code
Ann. §5616-3-660, 16-3-670 (Cum. Supp. 1980) (no statutory provisions for
consent by defendant to deposition); see also State v. MHarris, 268 S.C.
117, 232 S.E. 2d 231 (1977).

In the present context, this issue is obviously limited largely to
cases in which the alleged offender is an adult, in that juvenile
courts generally are closed in order to protect the respondent,
However, in states in which the juvenile offender has at lcast a
conditional right to a public trial (or the public has at lcast a
conditional right of access), the issue may still apply. Sce State
ex. rel, Oregonian Publishing Co. v. Diez, _ Or, _, 6is 7,2d 23
(1980); R.1..R, v. Stute, 487 P,2d 27 (Alaska 1971)% Sce also

American Bar Association Institute of Judicial Administration,
Juvenile Justice Standards Relating to Adjudication §§6.1-613,
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36, 1n re Oiiver, 383 1S, 4/ (1944),

3/, 1d. at 272,

38, Richmond Newspapers, lnce v. Virginia, 448 U,S8. __, 100 S, Ct, 2814,
2830 (1940) .

19, ld.

40, 1d, at 2821.

41, 443 U,S, 368, 388 n.)9 (1979).

42, Id. 61 L. Ed. at 626-627 n.19.

43, Sec 6 Wigmore On Evidence §1835 (1976). Examples of states which
specifically allow closing the courtroom in cases involving child victims
of sex offenses are: Mass. Gien, Laws Ann, ch, 278, S§16A (Wost 1972);
State v, Smith, 90 Utah 482, 62 P,2d 110 (1936) ; WNis. Stat. Ann.
§970.03 (4)(1971) (only preliminary proceedings). But see P. 193
infra & notes 52-55 for a discussion of a casc chalTcenging the
constitutionality of the Massachusctts statutc.

44. 100 S, Ct, at 2830 n, 18,

45, Id.

46, No. 2137% (8. Ct. S.C. Jan. 13, 1981).

47. See Fla. Stat. Ann. §918.17 (West Supp. 1980): Mont, Rev. Codes
Ann. §§46-15-401 to -403 (1979): N, M, Stat. Ann, $30-9-17 (1978).

13, Sce Fla. Stat. Ann. §918.17 (West Supp. 1980).
1. N.H. Rev. Stat. Ann. $632-A:8 (Supp. 1980).

50. Lexington Herald Leader v. Tackett, 601 S,W.2d 905 (Ky. 1980).

tl. Id. at 907. Such factors have also been found to he secondary to a

:c;hild's duty to testify. Sec Riggs v. State, 235 Ind. 499, 135 N.E,2d
47 (1956) . ' -

32. 101 S. Ct. 259 (1980).

5% Mass . + 401 N.E.2d 360 (1980); See also Mass. Gen. Laws Ann. ch.

278, ShoA (West 1072).

58. Glohe Newspaper, supra note 52, at 368, 369, § nn. 11-20.
a5, _l(_l. at 369.

56. See, ¢.g., N.Y. Fam. Ct. Act §1043 (1975); D.C. Code §16-2316 (c)(1968)
and D.C. Sup. Ct. Neglect Procecdings, R. 24.

57, Advisory Council of Judges for the National Council on Crime and
belinquency, Guides for Juvenile Court Judges on News Media Relations
(1965), 5-12, in Child Abuse and Neglect Litigation, A Manual for
Judges, National Legal Resource Center for Child Advocacy and Protection,
Amcrican Bar Association (Mar. 1981).

58, 1d.
a0, Sce discussion at netes 22-24, supra,

60.  Sco generally T, CGrisso, Lawyers and Child-Clients: A Call for Research,
in Chifdren and the Law: Theoretical and Empirical Approaches to Children's
Rights (J. Henning ed. in press); M, Wald, Legal Policlies Affecting
Children: A lLawyer's Request for Aid, 47 Child bDevelop. 1 (1976),
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Child Witnesses and the First Amendment s
A Psycholegal Dilemma
Gary B, Melton

University of Mebraska~Lincoln

Abstract

There have been a number of recent proposals for
procedural reforms to protect child victims in their role as
witnesses. The Supreme Court's decision in Globe Newspaper Co.
¥a Superior Court suggests both the constitutional limits of
these reforms and some circumstances in wiuich social-science
evidence is unlikely to be given weight by the judiciary.
Globe is particularly interesting with respect to the latter
issue, because its judgment appeared to turn on perceptions of
empirical data. The Court's use of these data is analyzed, and
suggestions are made for future research about children's
involvement as witnesses. It is argued that attention might be
better paid to making the present system more responsive to the
needs of child witnesses than to attempting major procedural

changes,

In recent years incrcasing attention has been paid to the
problem of victims' being placed "on trial," especially in
sex-offense cases. It is typically arqued that the Pprocess of
investigation and trial results in an exacerbation of
psychological trauma and embarrassment. The victim often must
describe and in a sense relive the traumatic event
repetitively, and defense counsel may suggest that the victim
stimulated or participated in the of fenge (Holmstrom & Burgess,
1975). This emotional fallout of the lecgal process may be
keightehed by the requirement of testimony in open court; the
victim may fecl on display as he or she is forced to recall
painful memories, to defend against suggestions of having

stimulated the of fense, and to confront the defendant. This
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feeling of public humiliation may be exacerbated by the
presence of the press in the courtroom and the spectre of
future publicity.

These untoward side effects of the legal process take on
particularly profound meaning when the victim is a child.
Although there is little direct evidence, the traumatic effects
of police interrogation and courtroom testimony would appear
especially severe for child victims. Children are less likely
than adults to have the cognitive 8kills necessary to organize
the experience. Prosecutors and police may have special

difficulty in communicating with child victims and offering
them emotional support and preparation for the various steps in

the legal process, including testimony. Also, to the extent
that delays in the legal process result in "marking time" for
the child and her family until the event can be put behind them
(Burgess & lolmstrom, 1978), the process may result in a
temporary plateau in the child's development. However, there
may be reason to modify procedures for children's testimony
even if these hypotheses as to especially traumatic effects of
the legal system on child victims are invalid. The historic
duty of the state as parens patriae to protect children may
give special significance to whatever negative e: fects the
legal process has on victims generally. In short, the state's
interest in punishing and incapacitating child molestors may
come into conflict paradoxically with its interest in promoting
the healthy socialization of children and protecting them from
trauma.

Starting from such a premise, there have been a number of
proposals for special procedures in trials of defendants
charged with sex offenses against cnildren. Some proposals
invoive procedures which are supplements to, rather than
fundamental changes of, existing criminal procedure. The
recently enacted Victim and Witness Protection Act (1982), for

example, requires the Department of Juotice to develop specific
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Procedures to make victims more comfortable and less subject to
fear or embarrassment during the legal process (e.g., separate

waiting roome; victim counseling services; specially trained

law enforcement officers; involvement of tne victim in

pProgsecutorial decision making). The provi.ion of special
. Programs and materialg (e.q., Lewis & Gree.. nd, 1979) to
Prepare child witnesses for the legal proc is of a gimilar
genre, Such reforms make the precent syst.- more responsive to
the needs of child victims; they do not chillenge prevailing
criminal procedure,
Several proposals for substantial changes in procedure are
more troublesome, Generally, these proposals aim to make
criminal procedures less stressful for child witnesses by (a)
eliminating or reducing the size of the audience during the
child’'s testimony and/or (b) removing the defendant during the
child's testimony, Thus, for example, some states permit
videotaped depositions by child victims of sex offenses to
avoid the presumed trauma of testimony in open court (Arizona
. Revised Statutes, 1978/1982; Florida Statutes, 1979/1983;
Montana Code, 1977/1981; New Mexico Statutes, 1978)., At its
most extreme, Israel provides by statute (Law of Evidence,
1955) for the appointment of child mental health professjonals
as special youth examiners whose report of the child's
discussion of the offense is admissible as evidence (see
Retfen, 1958, 1975, for a description of the implementation of
this statute)., Under Israeli law, neither open testimony nor
confrontation by the defendant jig required in cases of sex
offenses againgt ch ildren,
. Libai (1969) and Par%er (1983) have proposed less radical
procedures, which they believe are consonant with the American
conititutional system, 7o avoid thg_child's directly facing
the defendant or the public, the Libai-parker proposal calls
for the development of special courtrooms for children, These
courtrooms would be infornal (e.g,., without an imposing

judicial bench) and would be equipped with a one-way mirror,
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behind which could be the defendant, friends and family, and
represcentatives of the public., The defendant could communicate
with his or her attorney by means of a *bug-in~the~ear.® To
minimize the amount of time that the child and the child's
family are in limbo, the judge could order a videotaped
pre-trial deposition, which would be shown to the trier of fact
when the case finally went to trial, The deposition would be
taken in the children's courtroom. Parker's (1983)
modification of the Libai proposal also provides for
prohibition of publication of the child's name and address
(through use of Jane or John Doe appellations on public court
records) and for potential closure of the courtroom. Closure
would occur only if the trial judge found a compelling state
interest in doing go in the particular case.

The American propocals attempt to strike a balance between
tne interests of the child and the rights of the defendant and
the public. However, the privacy interests of the child victim
are likely to carry less weight in a balancing test than the
rights of the d {endant, which are constitutionally protected
and therefore fundamental. Thus, even the "moderate" reforms
\ 1ise a number of constitutional issues, with respect to the
protection of the defendant's Sixth Amendment right to
confrontation of witnesses, the defendant's Sixth Amendment
right to public trial, and the public's First Amendment right
(throudh the press) to access to the trial process (see Melton,
1980, 1981, for detailed discussion). For example, the
praposals for use of one-vay mirrors or closed-circuit
television with electronic communication between the defendant
and counsel aryguably presrrve the defendant's right to
confrontation by providing the opportunity for his or her
indirect participation in cross-examination. Howeverg such a
procedure would fail on constitutional grounds if the Sixth
Amendment requireg face-to-face confrontation {Rirby v. United

States, 1899, p. 551 Mattoz v. United States, 1895, pp.
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243-244; soyder v. Uascachusetts, 1934, p. 106; United States

Y. Benfield, 1979). 1t isg likely that the right to

confrontation applies as an element of due process even in

civil abuse proceedings because of the potential stigma and

loss Of parental rights attached to a finding of abusge,

- although the standard for attenuating the right to
confrontation in family court is likely to be lower than in a
criminal trial where the Sixth Amendment applies (In re S.
Children. 1980).

Preservation of the defendant's right to a public trial is
somewhat less problematic. There is ample precedent for
limiting the cize of the audience when child victims of sex
offenses are testifying (Geise v. United States. 1958; Helanson
Y. Q!Brico, 1951). sSimilar authority exists for removing
Spectators not having a direct interest in the case may be
removed to protect the dignity of tectifying rape victims
{8aron v. Capps. 1975; Harcie v. Stephens. 1966; United states
ex rels Latimore v. Sielaff, 1977). The interests of the
defendant in a public trial may be met by having present, at a
minimum, the defendant, counsel, and the drfendant's family and
friends (In re Qliver, 1948). This small audience could
bresumably be removed from the courtroom itself and placed
behind a one-way mirror so that the child need not face then,

However, the circumstances in which actual closure of the
courtroom to spectators is permissible may be quite limited, as
illustrated by a recent Supreme Court case (Globe Newspaper Co.
Y. Superiox Court) (Globe III. 1982) which considered the scope
of the First Amendment right to a public trial. Globe is

. interesting not only because of its implications for
consideration of reforms in procedures governing testimony by
child victims; it is alro notevorthy because the holding in the
case turned at Jeant superficially on the interpretation of

psychological evidence.
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Globe y. Superior Courk
Globe involved the test of the constitutionality of a
Massachusetts statute barring anyone not "having a direct

interest in the case” from the courtroom during testimony by a

minor victim of a sex offense (Massachusetts General Laws,
1923/1972), The Supreme Judicia) Court of Massachusetts had
twice considered the Globe's objection to being excluded from a
trial of a defendant who had been charged with the forcible
rape and forced unnatural rape of-three girls who were minors
{ages 16, 16, 17) at the time of trial. Relying exclusively on
an analysis of the statute in the context of the common law,
the Supreme Judicial Court in Globe I (1980) held that the
interests supported by the closure statute regduired exclusion
of the press only during the testimony of the victims;
exclusion during the rest of the trial was a matter of the
trial judge's discretion, The court interpreted the statute as
intended "to encourage young victims of sexual offenses to come
forward; once they have come forward, the statute is designed
to preserve their ability to testify by protecting them from
undue psychological harm at trial" (Globe I. 1980, p. 369).
Reyond this general concern with the statute as facilitative of
the administration of justice, the court also identified a
legislative intent to shield minors from public degradation,
The Globe appealed to the United States Supreme Court,
which summarily vacated the judgment of the Massachusetts court
and remanded the case (Globe remand, 1980) for reconsideration
in the light of Richmond Newspapers. Ing. ¥. Yirginia (1980),
which had made clear for the first time that public access to
criminal trials is guaranteed by the First Amendment. On

reconsideration, the Massachusetts Supreme Judicial Court

affirmed its earlier decision, Although acknowledging “a
temporaty diminution® of "the public's knowledge about trials"
{Globe 11, 1981, p. 781), the court held that a case-by-case
determination of the propriety of closure would defeat the

state's leqitimate interests:
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Ascertaining the susceptibility of an individual
victim might require expert testimony and would be a
cumbersome process at best, Only the most
exceptional minor would be sanguine about the
possibility that the details of an attack may become

. public. An examiner would have to distinguish
between natural hesitancy and cases of particular
vulnerability. To the extent that such a hearing is
effective, requiring various psychological
examinations in gsome depth, the victim will be forced
to relive the experience. So, too, the families of
youthful victims will be uncertnin whether the
reporting of a sexual assault will expose a child to
additional trauma caused by the preliminary hearing
as well as to public testimony at the trial {Globe
Il. 1981, pp. 779-780)

Clobe again appealed to the U.S. Supreme Court {(Globe III,
1982). ‘The Supreme Court reversed the Massachusetts court,
6=3. Writing for the majority, Justice Brennan held the
Massachusetts statute to be violative of the First Amendment,
in that mandatory closure was broader than necessary to meet
compelling state interests, Jus' ice O'Connor wrote separately
to emphasize her belief that the holdings in both Richmend
Newspapers and Globe applied only to criminal trials. Chief
Justice Burger, joined by Justice Rehnquist, dissented on the
merits of the case, and Justice Stevens dissented on the ground
that the isgue was moot because the trial in the case at hand
. had been completed.

Justice Brennan began the analysis of the merits of the
case by reiterating the congstitutional basis of the access of
the press and the general public to criminal trials, as
developed in Richmond Newspapers. Having emphasized the

constitutional values at stake, Justice Brennan argued that any
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attenuation of the access of the press must be based on a
"weighty” state interest: "it must be shown that the denial
l[of access] i8 necessitated by a compelling government
interest, ‘and is narrowly tailored to serve that interest"
{Globe IIl, 1982, p. 2620).

The majority analyzed the state interests purported to be
served by the closure statute to be "reducible to two: the
protection of minor victims of sex ~rimes from further trauma
and embarrassment; and the encouragement of such victims to

come forward and testify in a truthful and credible manner"

(pp. 2620-2621). Justice Brennan acknowledged the former
interest--protection of the minor victim--as compelling.
However, he also arqued that the statute was insufficiently
narrow in its scope. While there might be justification for
closure of the courtroom during testimony by gome minor
victims, there was insufficient justification for mandatory
closure. Citing Massachusetts Justice Wilkins's concurring
opinion in Globe II (1981), Justice Brennan noted that some
minor victims might want publicity of the trial so that they
could expose the heinous behavior of the defendant; others
might simply not be bothered by presence of the press.
Moreover, the incremental protection gained by the victim might
be quite small. Massachusetts already permitted publication of
the victims' names in the court record, information available
to the press.

The majority found the second state justification --
facilitation of justice in cases of sexual crimes against
minors--to be without merit, in that "no empirical support® had
been produced to support the assertion that the closure statute
would incrfease reporting of offenses. Indeed, in view of the
minimal shield against publicity offered by the closure
statute, Justice Brennan found the "claim speculative in

empirical terms, but ... also open to serious question as a
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matter of logic and common gense" (Globe 111, 1982, p. 2622),

Moreover, even if the assertion withstood empi+ical scrutiny,

the majority regarded it as insufficiently compelling to
» overcome a congtitutional intcrest, because such a claim "could
be relied on to support an array of mandutory-closure rules
designed to encourage victims to come forward: Surely it
cannot be suggested that m.nor victims of sex crimes are the
enly crime victims who, because of publicity attendant to
criminal trials, are reluctant to come forward and testify"
1Globe I1I. 1982, p. 2622). with regspect to the assertion that
the closure statute would improve the quality of minor victims'
testimony, Justice Brennan noted that the Court has presumed
openness to improve testimony. Starting from such a
presumption, only a showing of improved testimony by all child
victims would justify mandatofy closute in his view.

The Chief Justice, joined by Justice Rehnquist, quarreled
with the majority on a variety of points in Globe III. Most
basically, they criticized the majority's interpretaion of
Bichwoud Newspapers (1980) as uverbroad, Perhaps getting to
the crux of the disagreement, the dissenters also expressed
their disgust at the re¢sult of Globe: specifically, that
while "states are permitted...to maﬁdate the closure of all
proceedings in order to protect a 17~year-old charged with
rape, they are not permitted to require the closing of part of
criminal proceedings in order to protect an innocent child who
has becn raped or otherwise sexually ahused" (Globe IJI. 1982,
P. 2623),

feyond these differences in analysis, about half of Chief
. Justice Burger's opinion was devoted to an attack on the

majority's perception of the empirical realities, He regarded
the Masnachusetts statute as a rational expression of "the
Commonwealth's overriding interest in protecting the child from
the severe--possibl, permanent-~psychological damage® of

testimcn: before reprerentatives of the press (Globe IIl, 1982,
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p. 2626). The Chief Justice claimed further that the reality
of such severe psychological damage was "not disputed™ (Globe
111, 1982, p. 2626) and cited six authorities that he claimed
supported such a view. With respect to the majority's
allegation of the lack of empirical evidence to support the
second intecrest alleged by the state--improvement of reporting
and prosecution of sex offenses against children--Chief Justice
Burger responded with a rather circular argument: only by
permitting experimentation by the states can such data be
generated. Such an argument carried to its logical conclusion
would justify aay state intrusion into a constitutionally
protected zone if there pight he a state interest of compelling
proportion. Regardless, the Chief Justice was convinced that
the "reality of human experience®--"cavalier(ly] disregard{ed]”
by the majyority--showed that the statute would "prevent the
risk of severe psychological damage caused by having to relate
the details of the crime in front of a crowd which inevitably
will include voyeuristic strangers,® perhaps including "a live
television audience, with reruns on the evening news. That
ordcal could be difficult for an adult; to a child, the
cxperience can be devastating and leave permanent scars®™ (Globe
111, 1982, p. 2626). Rejecting case-by-case consideration of
closure, the Chief Justice asserted that the "mere possiblity"
of testimony before the press would be enough to deter many
parents and children from reporting sex offenses (Globe Ill.
1982, p. 2626).

The Use and dbuse of the Soclal sciences
Globe presents an interesting example of the use and
significance of social-scicnce cvidence in an appellate case.
Indeed, if taken literally, had the majority found a
subsitantially stronger link between the closure statute and the
protection of child victims, the result in Globg would have

been different, given the pame analysis. (We shall see,
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however, that no empirical evidence could have met the

majority's standard.)

Moreover, the division of the Court on the interpretation

Y of the social-science evidence is surprising, at least on the
surface. The advocates of greater attention to the social
sciences in Globe are not the Court's liberals but instead
Chief Justice Burger and Justice Rehnquist, neither of whom has
expressed much affection for the social sciences in the past
(see, e.q., Ballew v, Georgia. 1978; opinion of Justice Powell,
concurring in the judgment, joined by Chief Justice Burger
and Justice Rehnquist; Craig v. Boren. 1976, opinion of Justice
Rehnquist, dissenting),

Close examination of the Burger~Rehnquist argument in
Globe I1l shows no new affinity for empiricism, however.
First, the Chief Justice apparently made no systematic
examination of the relevant social-science literature, fhe
extra-legal authorities he cited had all been previously cited
in Globe I (1980) by the Massachusetts Supreme Judicial Court,
and these authorities were cited without critical analysis of
their findings. Specifically, Chief Justice Br.rger cited six
authorities in support of his asgertions concerning the
"devastating® trauma for child victims of testimony in opea
court. Two of these citations (Berger, 1977; Libai, 1969) were
of non-empirical law-journal articles, and a third citation
{Bohmer & Dlomberqg, 197%) was of an unsystematic,
impressionistic law-journal "study.” (In that regard, social
scienticts wishing to disseminate their work to legal
policymakers are reminded of the need to publish their findings
in journals aceessible through the Index to Legal Perjodicals:
see Tanke & Tanke, 1979.) One of the citations was of a
secondary soujce {(Katz & ttazur, 1979), and another citation wasg
of a report of a committee of the American Poychijatric
Associatidn (Hilt.erman, 1976) , which made a series of
assertions abovt the problems of child victims in the legal

rystem without supporting data.
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The only one of the treatises actually prescenting data was
Holmstrom and Burgess's (1978) volume on institutional
responges to rape victims., Burgess and Holmstrom, a
nurse/sociologiut research team, pioneered in the study of s
viceims, including minor victims, of sexual assault. Combining
a counseling program with research purposes, they acted as
participant-observers, and they reported rich anecdotal data.
However, there are substantial methodological problems with
their wotk. The interviews were unstructured and presumably
affected by Burgess and Holmstrom's preconceptions and their
counseling motive, Where quantified data are reported, they
make no mention of the reliability of ratings, even though some
of the categories are quite subjective. Even if one assumes
that failuro to recognize these limitations in Burgess and
Holmstrom's work was a lack of social-suience sophistication
rather than an uncritical eye, the Chief Justice still can be
criticized for citation of their findings as to a(.lks!
responses to the legal system. He overlooked their book on
child victims of sexual assault (Burgess, Groth, Holmstrom, &
Sgroi, 1978), which includes a chapter by Burgess and Holmstrom
on the experiences of child victims and their families in the
legal system. Rather than examine these findings, the Chief
Justice assumed that "certainly the impac. on children must be
greater” (Globe IIl. 1982, p. 2626, footnote 7). Although, as
already noted, such a hypothesis is plausible, it does rot
stand on intuition alone., Indeed, particularly for young
children, there is al:o reason to believe that children's
responges might be less nevere on average than are adults. The

typical cace of sexual abuse is nonviolent (Finkelhor, 1979).

-
Provided that parents and others do not overreact and that they
are supportive of the child during the legal process, it may
well be that the experience will carry little trauma (sece also *

Rerliner ¢ Barbieri, 1984).

second, the "empirical® evidence on which the Chief
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Justice yelied to nupport the gtate's assertion that the
closure statute increased reporting of sex offenses against
thildren was nothing more than his intuition: “the reality of
human experience® (Globe I1L, 1982, P. 2626). It is noteworthy
that the state admitted in oral arqument hefore the Supreme
Court that no evidence exinted to support its claim {(Globe
arqument, 1982)., pespite the lack of data, Chief Justice
Rurqer drew a number of unequivocal psychological conclusions,
as he has  {n cweral othor cases inwolving purvorted severe
harm to minors (c.q., Ha L. ve Matieson. 1981; Patham VY. JaBRaa
1979; see Melton, 1983b, in press-a, in press-b, for
vommentary) . In short, it is likely that the citation of
focial-science authorities was in support of assumptions
already made, Pput in such a light, the uncritical citation of
the extra-leyal authorities is unsurprising. Chief Justice
Rurger prcuably began his analysis with an a priori concept of
minors as extremely vulnerable (and, therefore, properly
subzject to adult authority), a view he has expressed in o
humber of contexts (Melton, 1983a, in press-~a),

Third, the use of empirical evidence which the Chief
Justice recommended in Globe was fundamentally conservative in

that it was intended for the purpose of gupporting the
rationality of ttate action., Particularly when coupled with

the lack of critical anclysis of this evidence, such use of
erpirteal evidence {5 reminiscent of the first "Brandeis
briefs" (appellat  briels citing extra-legal authority), which
were used to establish the existence, not the yalidity. of
focial facts which might have served as the bases for
leaislative action (Posen, 1972). That is, the argunent was
hased on the existence of social-science authority which might
have been ntied by the legislature to provide a rational basis
for poliey, even it the assumptions did not withotand careful
Trrutiny. Consequently, there was no real need for analysis of

the evidence by Chief Justice Burger and Justice Rehnguist,
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because the rcal analysis in their view concerned the
legitimacy of the state's purposes, not the validity of the
assumptions underlying these purposes.

Although the use of the social sciences by chief Justice
Burger appears half-hearted at best, the majority in Globe
seems little more enthusiastic. On its face, Jutice Brennan's
analysis starts from a premise that state infringements on
constitutional rights must be justified by empirical evidence
indicating that the state purpose is indeed compelling and that
the statute narrowly serves this purpose (i.e., that the
purpose could not be served by a more narrowly drawn measure).
In this reqard, the majority opinion is straightforward in
setting forth a strong presumption against reforms which
intrude upon constitutionally protected zones. Nonetheless, on
close reading of the opinion, it is difficult to imagine any
social-science evidence which would have supported the
existence of a compelling state interest served by a mandatory
closure statute. Noting that the JBupreme Court had precedents
for the ptemise that open trials produce better testimony,
Justice Brennan argued that a mandatory-closure statute could
be justified only if it could be shown that "closure would
improve the quality of testimony of all minor victims" [(Globe
111, 1982, p. 2622, footnote 26), an impossible task. Rather
than raise a meaningless call for empirical evidence, the
majority would have been clearer if it had simply indicated
that oper trials are supported by fundamental values inherent
in American criminal justice and that broad attacks on this
tradition will not be sustained. Moreover, the citation to
earlier opinions in which the positive relationship between
openness and quality of testimony had been assumed also clouds
the issue. Because it is consictent with constitutjonal
values, this statement of "fact" has taken on pr2cedential
value of its own (cf. Perry & Melton, 1984). Reliance on

precedent ‘hardly establishes the truth-value of a proposition.
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Again, intellectual honesty demands reliance on the real value
bases of the opinion when in fact the empirical premise is
esgentially unrebuttable,

In short, analysis of the debate in Globe about the merit
of empirical cvidence does little to promote faith that the

Supreme Court will make good use of social~-science data to

examine assumptions about social fact which underlie its
opinjons. Globe does suggest the kind of case in which
social-science evidence is likely to carry little probative
weight. where fundamenta) legal values are at issue, empirical
arguments are likely to be overcome by a priori assumptions.
Such a conclusion does not abrogate the need for intellectual
honesty as to the real bas-:s of judicial opinions; it does,
however, suggent to social scientists areas where their work is
unlikely to influence judicial decision making. fThere may be
some instances in which fundamental jinterests are in conflict
and the courts look to other factors to tip the balance.
However, it is important to note that suh attention to
empirical data is unlikely to occur in Glghe-style cases.
Although the right of the public to access to criminal trials
is fundamental, witnesses' interest in privacy is not
{brecs-Enterprise Co. ¥. Superior Court. 1984). Moreover,
empirical evidence is irrelevant to the question of whether
such an interest merits constitutional protection, at least
within he current framework of the Constitution. Despite the
majority's® call for more data in Globe,. it seems clear that no
data could have becn sufficiently compelling to overcome the

public's intetest if applied to all cases.

Implications for Proceduzal Reform
Having considered the nature of the Globe analysis, it is
fmportant to look at its result. Returning to the issue posed
initially in this article, what lesson doeg Globe teach with

respect to the possibilitiss of procedural reform to protect
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child victims in the legal process? The answer i8 clears

where the interests of child witnesses as a class conflict with
the conastitutional rights of the defendant or the public, the
latter will generally prevail. This principle does not
preclude procedural modifications in gpecific cases where there
is compelling justification, however (cf. Pregg-bntervrige CQa
¥. Suberior Court, 1984). wWith respect to the access of the
press, for example, the Supreme Court had indicated in Richmond
Newgspaperg (1980) that the courtroom could be closed if the
trial judge determined "an overriding interest articulated in
findings" (p. 581). The Court did not specify the nature of
the findings required, however. fThis ambigquity was clarifiec
somewhat in Globe, With respect to child victims, the Court
indicated that “the factors to be weighed are the minor
victim's aqe, psychological maturity, and understanding, the
nature of the crime, the desires of the victim, and the
interests of parents and relatives® (Globe ILL. 1982, p. 2621),
The Court gave no further guidance as to the calculus to be
employed in deciding whether to curtail press access in
particular cases.

Presumably the Globe factors also would apply in other
instances in which an individual child victim/witness of a
crime other than a sexual offense seeks closure Of the
courtroom. If there were reasons to expect particularly
profound trauma and embarrassment, closure might be justified,
at least in the case of children, regardless of the crime.
However, it is important to note that the existing statutory
provisiona in some states for procedural aberrations (e.q.,
videotaped depositions) all apply exclusively to victims of sex
crimes. Also, the broader the class to which such procedures
are applied, the stronger the justification must be.

For the longer term, the Globe holding suggests so.e
directions for research relevant to protection of chilu

victims. First, consistent with the case-by-case inquiry which
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Globe permits, researchers might try to identify the individual
and situational factors determinative of, or at least
correlated with, psychological harm of open testimony. As an
initial step, regressjon studies of the factors accounting for
the reactions of child victims to the legal process at both
debriefing and long-term follow-up points might provide
information relevant to the decision about which cases merit
some procedural aberration. Such data might also suggest
situations of child victimization that particularly demand
preventive intervention.

Second, Globe indicates that broad procedural reforms to
protect child witnesses are unlikely to pass constitutional
scrutiny. Congequently, researchers might better spend their
enerqgy studying ways in which the present system might be made
more responsive., At a minimum, research is needed to identify
children's perceptions of the nature of the criminal process,
the roles of the attorneys, and so forth., Such data are
lacking even for "normal® children without any special contact
with the leqgal system (Grisso & Lovinguth, 1982). 1In the
present context, systematic understanding of children's
experience would seem to be a prerequisite to preparing
children of various ages and backgrounds for the legal process.
Attention needs to be given to children's undecrstanding of the
range of steps in investigation and prosecution of alleged
offenders against children, not just the trial phase.

Irdeed, reports of child sexual abuse rarely reach a
criminal trial. Rogers (1980) tracked 261 cases over a
two-year period in the District of Columbia in which the police
had been called on a complaint of sexual abuse of a child.
Filqghty~-five percent (223) of the cases were referred for
prosecution. Warrants or custody orders were denied by the
prosecuior in one-third (32 adult and 41 juvenile) of these
cases, most commonly because of a lack of corroborating

evidence. Of the cases which ultimately went to court during
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the period of the study, 28% (2 adult and 22 juvenile) were
dismissed, and a quilty plea was obtained in 62% (21 adult and
32 juvenile) of cases. Thus, only eight cases actually went to
trial, and five of these cases were in closed juvenile
delinquency proceedings, Although the data from a single
jurisdiction may be unrepresentative, there is reason to
believe that the national probability of sexual abuse cases
reaching a criminal trial is even lower. Plea bargaining is
ubiquitous in most juricdictions (Pepartment of Justice, 1983).
Moreover, authorities muy choose to file civil child abuse
complaints instead of criminal charges, unlike the apparent
practice in the histrict of Columbia,

Roth the vacuum in relevant data (but see Burgess &
Holmstrom, 1978; DeFrancis, 1969) and the infrequency of open
testinony by child victims suggest finally that attempts at
substantial procedural reform are premature, As indicated
ahbove, even basic descriptive information on children's
responses to attorneys--and vic- versa--are lacking. Moreover,
the assumption that open, confrontational testimony is
traumatic for child victims of sexual offenses has yet to be
validated. At least for some child victims, the experience may
Le cathartic (Rerliner & Barbicri, 1984: Pynoos & Eth, 1984;
Rogerc, 198U): jt provides an opportunity for taking control of
the cituation (cf. Melton & Lind, 1982) and achieving
vindication, Particularly in view of the constitutional values
at stake, would-be reformers have an obligation to 9o beyond
conventional wisdom and to show that reforms are both needed
and likely to be beneficial,

The reasoning of the Supreme Court in Globe would have
been rore c¢legant had it i1imited its analysis to the breadth of
the public's conustitutional right of access to minimal trials.
once that rght war found applicable, the evidence needed to
establich a cempelling state interest in closing trials

involving child viztin-witnesines was much weightier than the
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gscant psychological research literature currently available on
the topic. That is not to say that psychologists have no role
in facilitating the protection of child witnesces, Rather, the
task should be viewed ac one of jinciemental research and
reform, rather than broad attack upon constitutionally
protected interests,

The most effective strategy would be to identify special
vulncrabilities of child witnesses having particular
psychological or demographic characteristics and then to test
specific interventions or procedural changes to reduce trauma
or foster adaptation in those groups. The problem is an
ecological one in the strictest sense (cf. Bronfenbrenner,
1974) . It involves the interaction of the developing child's
psycholoyical characteristics with various legal procedures and
other aspects of the situation (e.q., perceived parental
attitudes). For some children, it may be that minor
interventions (e.g., acquainting the child with the physical
layout of the courtroom; a friendly word from the judge) will
have significant effect on both the quality of the child's
testimony and the level of stress experienced by the child.
without attention to such specific relationships between
psychosocial variables and legal procedures, global assertions
of the harm ¢f the latter are unlikely to provide information
probative for legal decision making or useful for clinical

prevention.
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Footnotes

Chief Justice Purger may have overctated the limits of
privacy in delinquency prcoceedings, In states in which the
juvenile respondent has at least a conditional right to a
public trial, or the public has at least a conditional right of
access, open delinquency proceedings may still be posgible
(ABA/T1JA, 1980, §§ 6.1-6.13; R.L.R. v. State, 197)1; State ex
kel. Oregonian Publighing Co.. 1980). Where privacy of
delinquents has conflicted with the constitutional rights of
the press or of criminal defendants in criminal trials, the
privacy interest has been outweighed (Davigs V. 8lagka. 1974;
Oklabouma Publiching Co. V. Riskrict Courts 1977; Spith va. Daily
Mail Bubliching €Qa. 1979).

Zln that rcgard, care must be taken to ensure that the
reforms are not themselves stréss-inducian For example, the
federal victin and Witness Protection Act (1982) and similar
victim-protection legislation in some states require the
preparation of a victim impact asst ssment as part of the
pre-sentence investigation. The requireé scope of the
assessment -- psychological, medical, social, economic -~ is
such that victims might ultimately be placed under greater
scrutiny than of fenders, even though the purpose of the
asgessment is to consider factors relevant to restitution and

retributior for the vict ims.
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CARL M. ROGERS, Ph,D
DAVID LLOYD, J.D.

NIVISION OF CHILD PROTECTION
CHILDRFN'S HOSPYTAL NATIONAL
MEDICAL CEXNTER

tenator Specter, and other membars of the Juvenile Justice
Subcommittas, 1 want to thank jyou for the opporiunity to testify
hefore you on the issue of children’s testimony in child sexusl
abuse and molastation cases. 1 am Joyce Thomas, Director of the
Division of Child f'rotection of Children's Hospital Nationst
Madical eantar, locatad here in Washington, D.C. Accompanying me
today are Dr. Carl Rogers, Associate Director of the Division and
David Lloyd, Division Lagal Counsel. Childran’s is a private,
non-frof it pediatric hoapital and we serve as the hospital’s
primary program addrasaing tha health, mantal health, and social
services needs of sbused, neglected, and sexuslly-victinized
children.

Lince 1778, when we firet begen providing specialized services to
saxual lysvictinized children and thair familias ve have provided
services to over 1200 children from the metropolitsn sres who have
prasantad with 8 auapicion of saxuel victinization. Wa have
provided consultation on more than 1000 additional coses. The
childran wa hava sean ranga in age from S months to 18 years)
oné- fourth of our victims have been boys. Only about 1/4 of our
casss involva a parant or parantal figura as the allegad of fender
haowever , a8 in other settings, the vast msjority ov of fenders
ara found ta ba individuals wall -known to tha child and his or her
feamily, including extended family wembers, bebysitters, neighbors,
and a0 forth.

In sddition to our direct work with children and their families,
tha Division astrivas to improva our collactive abilitias to both
prevent eexusl victimizavion of children and effectively intervene
whan sueh abudm occure. To thasa ends tha Division has
implenentead o vor ety of programs, includingt »
pravantion-oriantad educational program for alamantary school
childreny an outpstient treatwent program for Juveniles who
sunually abusa childrang threa national conferences on child
sestual victimization Cincluding the Third Notionsl Conference held
April 2620 of this yaar)j ovar 250 training workshops and

am
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canfercncers tor prolensionale {rom virtuslly every discipling; and
closa conprrabiva agraansnte and ralations with alenants of the
18w wnivrcement, yustice, and public c¢hald frotective services
shstmss  In 1281 the sexual abusa Intervention and traatnant
pragrim (then rnown as the Child Sexual Abuse Victim Assistance
Frogocts was odu jnated an Examplary Frojaect by the National
Inttitutes of Justice, Department of Justice.

BINca our progean Bagan, we hava han aibdns s ve tnvalvaemrant with
both civil and criminal court protcecution of child sexual shuse
Casny Wwithin the Dat. Suparior Court o Wa ara acutaly awire of the
inpact that botk anvestigatory and jJudicial procedures can have or
tha awotional and paycholugical wall -baing of thase children and
their fom:lies, These processes often lace 8 trenendous burden
on the child victin,  laquas ralating to tha child's cradibility
and compretenty as o witness becone parawount when judicisl sction,
particatarly criminal prosacution, is contensplated. All taoo
often, chrldren are perce.ved a8 @ither lacking credihility in
thar tastimony or not meating ainisal standards of conpatency to
testify - the result is that ip ey cases no legal action
andunde  In the ramaindar of our tastimony we woutd like to
addrecs the {ollowing 1ssuest  credibility snd competency of child
witnusang, capart of tha court orocesding on child victins, and,
specific concerns o n the District of Columbio.

CREDERTLOVY AND COMPFEVENCY OF CHILDREN ALLEGING SEXUAL ABUSE

Athouah compdarnant credibitity and competency of the child to
Lastify ara sepercaty pasuas, we have chosan .3 traat thae jointiy
here bwtolre, 1n our eéxpertencte, the prolilent are similer. UWhile
both cradibi Lity and competency ara legitinata arads of judican
tnuuir gy, i aur expertente b is duraing the process of screening
for prosacutoridl merit that wost casas are rajactad on thase
arounes,

In cur experience, very few children (2.7%) {abricate sllegations
OF awkual abusa or molestation; iwa., thait complaints ara
tredibiles Thoee few instances we have encnuntered whers the
veraeity of tha chitd’s complaint was guastionouia have basn 1n
“rtuctrons erther involving 8 custody dispute whers the chiild hos
bBoeen prompt.el 4o asks an allagation or situations mvalving an
pduleccent who has invented 8 story to «xcuse nome other srea of
misbehavieor, More comaonly, it 19 aither dua to the bizzarra
nsture of the child’s sllegation, or 8 lack of understanding of
normwal davalopnental procesaas, that prosacutors daam tha child’s
conplaint not credible. First, 8 chitd’s sllenation miy be
rogected or decnnd quastionable meraly Bacauda g1 thar bhe

cire motances or the child’c hehavior are perceived a
unhelivvablas (8 18 generally the parcaption howevar, rathar than
the sllegstion, which 165 tn error.  MNany ¢ ases coaming to Our
sttantion and tha attention of others incorporats traly brcarers
and ctrange elements.  For exampile, in one (ase the of fendur
plaged games with the childran of pratending to baka them in the
tven the would phgsice L) put them in the overn: hefore LT T IR N AT
theo on oral secs ngeaaral, ong cannot as4a493 cradibi bty basaed
upan o gere v el netion o1 plousabr bty without extentive oiiperienge
e dealing with thas canses,

Pt e wlro unfor tunate that il too often the child’s credibility

Ceoueeataoneadd dae o o tar bare o adaguaticly understang tha

cho e wccaunt wathin the content of normel developmentel

ctpes Latvan the ot 3 complaint, and pacticularly the child’g
vior erda ceen g unbiketly to he truse boecouse the individual

1 aasning cradibileto a3 applying adult standards and aduit

rectening to the situctions A chitd’s counitive, enotionsl, «nd

SO0CEAL growth oceurs in dagquential phases of ncraasingly cong e

devolapmente  Frocunceplual, concrete, and intuitive thinking in
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youny childran gradually davalops toward conprahansion of abstract
concepts. Time and space bagin ap personalized notions and onty
qradually ara iduntifiead as logical and ordarad concapts. The
Houng child’s behavior is spontaneous, outgoing, snd occasionally
anplosive Wwith faw Intarnal controls. As tha child gr.vs ha/sha
develops internnl controls and entablishes 8 sense of identity and
Indapandunca,

In our work we Fdve {ound 1t to be of critical importence to
attanpt to undarstand tha child’s allaguetion vithin tha cohAta:t of
his/or her devalopaental tevel. In gener.), we sttempt to asness
cradibility by Llooking at tha fallowing factarst

biist, does the child describe acts or experiences to which he/she
Wwoutd not hava baan normally axposed? For axanple, a3
s13 year old is rat normsll | familiar with adult
araction or ajaculation. Torminalogy is oftan a clua as
well, with nost children needing to describe the
arparianta in tarmne consistant with thair currant
cognitive understanding - for example, many children
dascriba ejaculation in terms of “watting on wn' or
of . n will have difficulty differentisting batween
vaginal and anal opanings. Whila tha dascription of
circumstonces, means of inducing compliance, e¢tc., which
ara consistant with typical casas can hatlp affire
creditality, the obverse ic not necessarily true.

bucond, b e amportant to underatand tha diaclosura procass,
How, and under what circumstances did the child tell
s0mz20na?  Oftan tha ncda of disclaosura serves to anhancs
the child’s credibility - (or éexample the child who
imtiatly confides in a plagmata who later disclosas,
Are there any rdentifiable motives for 1ying? If so,
what ara thay?

fthired, how consistent are the bocit e¢lenents ot the child’s
account?  What pressures axist for tha child to changs
his/her allegutiony Are inconsistencics legitinstely
attributable to tha child’s davalopnental status or to
eaterpal pressures to recent, or do they reflect
untruth 1inagq?

Finslln, of corrobarative informstion or {indings exiat, are they
consitstant, with the child’a raport?!  While consistency
maL) enhince confort reqgarding the child’s cradibility,
'tog aaportant to recogniase that faillure to findg
corroborption need not mean thst the escentisl elements
of thwma chitd’q report ara falasa. Childran, particularly
yavrey chiledren, can have 8 great deal of difficulty
uridarstanding and accurataly reporting tha details of
sexnal contacte with adults, leading to confusion over
quch is3ums a3 whather panctration or ajaculation
occu red,

Cloae by reloted to the nsue of creditality s the 1ssue of
tampsatencg ta baestifye Again, 0 our expariance, tha primery
impic b of this concern is an the screening of cosss in terms of
prosacutnrial marit rathar than as an 1ssua in 9n actual court
proceeding.  The 1seus of conpeatenty works grinerily to the
dutromant of e varg young complainant.  Whita over 20X of casag
involving & child conglarmant over the sge of {ive ysars
ultematoby resutt Iin g convie tion, thiga figura g anly &% for
cases tnvolving children under the age of si1x yesre. fost of
thaaa « 446 arae g9er enaed out at eithar the investingatory stagae or
at the paper tng stage due Yo concerns regarding the chnild’s
comgatancy tao tastify, Tha axisting prasumpstion places the bardan
of groof of conpetenty to testify In cases Involving youny
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chiltan on tha prosscubion, with the primary arfact of mak ing
frosecutors aare reluctant to bring these cpaws to trisl. The
additional qanaral cautionary indtruction to trial juriaa
reqording the relience to be plaoced on tastimony of children
Yurthar “stacks the dack” against tha young comptlainant.

In our experience, we {ind that most children over the sge of
threa ara compatent to tastify, 17 by compatancy wa mesn the
ability to distinquish truth from falsehood, Lo underastand the
maaning of the oath, and to ba abla to comprehend and qiva
intelligent answerns to questions poscd, provided that such
quastions ar« phrased (n actordsnca with tha child’s jenaral lavel
of cognitive and social development, It is primerily in this
ltatter ar+wa that concerns ragard.ng tha child’'s compatancy to
tentify emerge. Thene concerns sre for the most port hesed upon
our ntistenca that childran ba judgad assantially accarding to
adult standards of comprehension, rather than upon sny genuine
daficat an the child’e abilities. (n particular, givan tha
concrete nature of pre-operational cognitive processes in young
childran, thay hava difflculty undaratanding quastions based on
ebstractions rather than sctusl behavior or events (e.g., "Did you
conqaant ' varasus, "Did you tall him to atop?*), Prosacutors, dua
more to Lack of knowledge of normol child development and behavior
than Lo any conacraus biras, oftan arronaously prasuse the child to
he ancomps tent merely hecause the child has not yet attained the
Liewvisl 0 vogevibive deveetopmaent which supports sbatract raasoning,

We belivve that (ar too mermg cases of child sexual atuse and
malestaton are not prosecutad due to concerns regarding tha
thild®s credibi ity and/or competent gy, To sddress this problem we
would proposa the: tollowing reconnsndationgs

1) State snd local jurisdictions should he encoursged to
astablish vartical prosacution vor all child senual
shuse and molestation cases. Suth verticel prosecution
would allow 3 graatar laval aof contact with tha chila
victim over tine to sesess credibility and competencys
it would alse reduce tha likalihood of cases baing
dropped due to differentinl assessment of credibility
and campetency by difrarant prosecutors at diffarant
stages of the prosecutorial process,

2) Whare faasthla, state and tocal jurisdictions shoutld ba
encour aged to develop special prosecutorial units to
handla all child saxual abuse and wolastation casas.
Such unite would henafit from on-going experience In the
assasenant of craibility and compatancy aof child
complamnants, leading to improved decision-mesking in
theae areas, [t 19 unreasonabla to axpect tha
procecutor who haos handled only one or two such cases to
be: highly skilled in such assassmanta,

3) bProcecutors should utilize the services of child mental
health prorsssionals in assaasing tha cradibi ity and
tonpetenty of ctald complainants, JIdeall,, such
protedaionala would Function as an intagral part of tha
prosecutoriol tepm, not os individuels ordered by the
court, 4o peychistricalyy avaluate the conptainant.

4) toraal training should be mode svallable to protecutors
wvhicth atraseas noreal child developanental 1ssuns ag thay
relate to bath coopetenty and credivrlity of chyld
complarnants.

%) the generel (sutionary instruction to jur ies regording
covr ld witnagsag shoulrd b abolishad, This ineatruction
18 e qudiciol to the child complainant end serves to
inhibr b prosacution of child suiual sbusae cases.,
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6) The presusption of incompetency of young complainants
should ba aliminatad dua to ita chilling affact on
prosecutorial decision-eshing.

7)  Euparimantal approachas, consistent with constitutionsl
restraints, which enhance the child complainant’s
ability to provida coupatant testimony, should b
encouraged. for example, the use of experts trained in
child duvelopnent to actually rephrasa and prasent
prosecution snd defense attorney questions to the child
witnaus miyht prova banaficial, Fracadents establishad
In other sreas where communication presents o difficulty
(€.., the usa of sign languanga and foreign lanquage
interpreters) would suggest that no insursountable legal
barriars to such aspproaschas exinst.

THE 1IMPACT OF COUKT FROCEFDINGS ON CHILD VICTIMS

Both invastigatory and judicisl procaedings that a child victin
aunt participate in cen have 8 detrinentsl impact on the child’s
mintal health and anotionsl uall-baing. In fact, they may craaste
8 "second victimization" of the child. In the following sections
wn would Lika to briafly address soma of the common practiceas and
procedures which helghten this detrimental effect.

Firat, tha delay inherant in the ataqas of due procass routinely
neans that the child ceannot put the event out of mind and proceed
with normal davalopmantal issuas. Instead the child is forcad to
renemher , in excrucieting detail, the eavents surrounding his or
har saxusl victimization as rapasted interview and practica
sensions with the prosecutor continue. While some delays are
inharant to duca procass, others asra avoidabla. Dafarse requasts
for continuances are routinely granted with no thought of the
child victin'a intarasts in a spaady trial. Currantly, in thea
Vistrict of Columbia it takes one Year {or a cese to proceed to
trial ~-- for 3 3ix yasr old this repraeseants waiting ona-sixth of
his. or he life, We have had one cese where the trisl occurred
ovar two 4= 'rs after tha initial raport.

Second, the uncoordinsted approsch of the legal system to
invastigation and praparattion axacarbatas tha child’'s problam
with delaye. Tupically the child must disclose initislly to a
parant, physician, police officer or datactive - latar tha dame
information masy be required from the child by the prosecutor, »a
grand jury, and at trial. In our axpariancs it is not uncommaon
for 8 child to have to repeat the initial sccount of his/her
victinization at least Four or fiva times axcluding actual 4rial
proceedings. The spparent necessity of all parties to receive
tharr Information "firast hand" both incrassesd astress tor the child
and leads to additional delays.

A third problem has to do with pretrisl sppesrances on the part of
tha child victine Somm states raquire all crime victimg to

test ity st 8 preliminary hearing instead of using hearsay

test imony from the invastigating officer. Moat status reguire tha
child victin to testify before the grend juryy the Criminsl
Juatica Section of tha Anerican Bar Aassociation has proposed the
virtusl elimination of hesrsay testimony before grand juries. Yet
(t is antranaly strassrul for a child to tell ambarrassing and
palnful details to two dozen sdult strangers, especially when the
child’s parents or othar trustad individuals ara not pareittad to
acc ompravey the child.

Another (roblem has to do with the lack of conriderstion that the

d31 1y achadula af lagal procaadings shows to childrans Typlcally
the child s commanded by subpeona to appesr at court at 8130s8.m,
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and must it and wait In a prosacutnr’s office or barran waiting
room until the testimony starts -~ which may not be until
aftarncon. That is the time that most younn children are frtiguad
and teke nops or get recess breaks for physical activity.

Instaad, tha child victin muat than marshall all of his or har
wantal taculties to concentrate on the questions of the
prosacutor, dxfense attornay, and judgae.

The constitutionslly required confrontation with the defendant
and crods-examination can ba axtramaly strassful to child victias.
These children have been threatened with harm i they tell anyone.
Tha of fendar nay have bmen dalibarataly visibla to thew during tha
pretrial relesse period and frequently sends threatening looks or
Aakas thraatening qgatsuras while seatad at tha defenss tabla. Wae
have had 8 {Bther 1ntaerrupt his daughter’s testinony to csll her
profana namwrs - wa hava also had a derensa attorn2y insinuata
that a 15 yusr old wanted to be reped becpuse she was webring a
rad drass and swilad at tha dofandant, and that a 12 gear old
INcest victin Was fromist uous.

fhe dominant festure of criminal prosecutions is a lack of respect
far the victin’s privacy. Wa have had odarenss lawyars attempt to
subtyeona tne child’s counseling records.  Even it the defendant
pluads yurlty, the proosacutor usually racites a2 suenary of the
potential testimony to all the spectators in the courtroom instesd
of submitting it yn writing or stating it at th: banch. Ona can
IMAG T, e lack of gravacy that would result (romn the proposed
telavisad procaedings of trials invelving child sauual abusea
vittims,

bentencing practices 8lso of ten have detrinental 1mpascts on child
victims, Most jurisdictions, including D.t., do not routinaly
frepare victin 1npact statements as part of the sentencing
proceading, so tha child’as coancerns for justice are ovarlooked.
We have had cases where the child victin adanant.ly vanted the
d=fondant 1mprasonad, but the prosacutor had alread)

flea bargsined away the right to sasu anything at sentencing., We
hava al4o had 8 Faw caseg wharae the child wantad the of fander to
receive treatment due to a {emily relationship but the prosecutor
arqguad for incarceration. Thase practices do little to convince
the child that justice has resulted.

In Light of the abava, wa would propose the followingt

1) FPro=secutions involving child victing should he given
prroraty an achedulimg and Liaits should be placed upon
the number and length of continuences granted,

Jr o Approaches ralying upon videotacing L audintaping of
children’e recounting of Incidents should be used more
fraquantly to raduce tha freguency with which children
wus t repedt the detsils of their victimization.

0t grand ury proceedings an axception to the praferanca
tar darect testimony should be granted, or children
should be allowad Lo ba acconpaniad by trusted adults to
the proceeding,  In pretriel hesr ings, hearssy eviderncs
should ha adwissibla an order to axanpt the child from
teetifying in thess proceedings.,

4) A bustaann b peavi Lenga should b granted Lo saanal
#serault countelors ung other mental hegslth core
providers traating child victims, and tr lavigad
procecdinge should be nonned,
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FROBLEM) SFECIF 0L TOo THE RDISTROLT off CoLUAB LA

In clocing, we would Vike to brietly address somne particular
problams 1n tha District -~ thasa problans way or nay not afrect
other Juraisdictionn. First, we still have the requirement in the
District that tha child’s tastimony ba corroboratad. Tha City
tount 11 hae Jurt introduced legislation to revaoke thie requirement
vapnsad by tha D.C. Lourt of Appuals.  Thae corroboration
requiremsnt 15 the resson {or 64%% of the prosecuturs’ refusals to
provasd sn both criminal and dalinguancly casas,.

becond, there is confusion in the District as to whether the
Fadaral "Victin and Witnusg Frotecticn dct of t7282" appliag to
procecdings in D.C. Superior Gourt. In particular, that Act’s,
"Fadaral Guidelinas for Faie Trasteant of Crima Victins and
Witnesses 1n the Crisial Justice Systen” have not yet heen fully
implanantad.  We would raconmend that tha confusion about tha
applicability of the Act he ended through either D.C. City Council
ur Longrasg.onal iagislation.

Tn s onclusion wa would Like to once sgain thank members of the
SUbt Omie) St 1o aftording us this opportunity to tastiry on this
taporteat -od tinsly 188ue.  We recognize that such more cou.d,
and srould bha said ragarding tha spacific impacts of court and
tnvecd rzatory proceedings on child victing and their families,
itan 1artat .ons hava hovavar precludad a mora thorough
drecussion. Joihing togather we can all ultimately ensure that
children who ara victing of sexual crings recaive compasdionata
angd humane trest -ent within the low enforcement and judicial
wiatama, and parhaps mora importantty that thay ara afrordad aqual
protectiun and stcess to justice ander the laws of our nation.
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CHILD SEXUAL ABUSE
AND THE COURTS:
PRELIMINARY FINDINGS

Carl M. Rogers, PhD

Sexual victimization of children, including incest, rape, and other
forms of sexual molestation, constitutes a social problem of major
proportions in the United States. Estimates regarding the incidence
of such sexual victimization vary greatly depending upon the study
setting, the definitional criteria, and the methodology used for col-
lecting such information. Most studies however would suggest that
perhaps 200,000 to 400,000 children are sexually victimized every
year in the United States (American Humane Association, 1965
Chancles, 1967, Gagnon, 1965). Some retrospective studics would
suggest that the incidence is higher still with one of every five girls
and one of every ten boys (Finkelhor, 1979) or one of every three
children (Landis, 1956) being sexually victimized at least once dur-
ing their childhood.

Sexual victimization of children constitutes a major social prob-
lem not only due to its high frequency of occurrence but also due to
its overall impact on the child victim and her or his family. Studies
suggest that sexual victimization as a child may be related to later
difficulties in psychosocial adjustment inciuding drug abuse (Ben-
ward & Densen-Gerber, 1976), juvenile delinquency (Halleck,
1962), juvenile prostitution (James & Meyerding, 1977), adult clini-
cal depression (Summit & Kryso, 1978), and similar difficulties. In
addition, numerous reports attest to the immediate deleterious psy-
cho-social effects of such victimization on childien (e.g., Forward &
Buck. 1978; Bach & Anderson, Note 1; Burgess & Holstrom, 1978:
Greenberg, 1979; Peters, 1976; etc.).

In addition to the trzuma of victimization wself, mental heaith
professionals have become incre asingly concerned about the roten.
tial for “secondary victimization” of these children a3 the result of
socictal intervention efforts. Particular concern has been focused
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146 SOCIAL WORK AND CHILD SEXUAL ABUSE

upon the possible negative impact of criminal justice procedures
which have been frequently seen as both increasing the degree of
emotional distress experienced by the child victim and decreasing
the likelihood of cither offender conviction or other successful reso-
lution of the problem (cf., Burgess & Holstrom, 1978; Davidson &
Bulkley, 1980; Kirkwood & Mihaila, 1979; Stevens & Berliner,
1980). Although original concerns focused primarily on police and
prosecutorial sensitivity in handling of these cases, recent attention
has focused upon deficiencics or problems inherent in the adversary
nature and constitutional structure of the American criminal justice
process, particularly the rights to open confrontation and cross ex-
amination of witnesses or complianants in a public hearing (e.g.,
Davidson and Bulkley, 1980; Libai, 1969). The perceived degree of
trauma visited upon the child victim by the court system and consti-
tutional barricrs to substantial change of this system have led some
legal experts to conclude that, at least in intrafamily cases, court
action should be only taken when it can be agreed that the child will
emerge from the process better than she entered it and when it is
the least detrimenial alternative available (Davidson & Bulkley,
1980).

Such a standard for proceeding with court action seems ill-
advised. First, it is difficult, if not impossible to predict with any
reasonable certainty the impact of the court process on the child
victim. Too many factors are beyond the control of the prosecution
and unknowable until court action has actually commenced, such as
behavior of the defendant during the proceedings, number of de-
fense-requested continuances which will be granted, the style of
cross-examination, and so forth. Second, this approach requires
consensus between prosecutor, social worker, and other involved
professionals—such consensus is difficult to achieve on such a con-
jectural issue. Third, the standard would suggest that court action
would not proceed even when court action would neither help nor
hurt the child. Finally, and perhaps most importantly, the approach
rccommended by Davidson and Bulkley allows little consideration
to the wishes of the victim regarding whether to proceed with court
action.

Examination of court processing of child sexual abuse cases in the
District of Coiumbia, however, would suggest that while limitations
and procedural barriers do exist, the reaiitiesof criminal justice hand-
hng of these cases are not nearly as bleak or detrimental as often
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portrayed (Conte & Berliner, in press). Cases handled by the Spe-
cial Unit of the Child Protection Center (CPC-SU) of Children's
Hospital National Medical Center (Washington, D. C.) since early
1978 have been followed as they progress within the legal/judicial
system. Prelimiary results would indicate that while criminal justice
involvement may ultimately result in exposure of the child victim to
the full impact of an adversary judicial system, such exposure is in
fact rare and not nccessarily excessively traumatic in nature. Paren-
thetically, these findings are somewhat depressing in terms of the
relative infrequency with which prosecutorial actions result in of-
fender conviction.

Child victims seen by CPC-SU (based on 1978 and 1979 cases)
range in age from 6 months through 17 and one-half years, with a
mean age of 8 ycars and 8 months. Twenty-nine percent of these
children are boys. Slightly over 60 percent of these cases involve
what we consider a more serious form of sexual abuse (i.e., vaginal
or anal intercourse; oral sodomy). Forty-seven percent involve mul-
tiple offenses over time. Alleged offenders are almost invariably
male (97%). forty-one percent are members of the child's immedi-
ate or extended family (23% are parents or parent surrogates).

Of 261 police cascs tracked through the criminal justice system,
223 (85%) were forwarded to prosecutors; the remainder were
either considered unfounded cases (N = 8) or cases with continuing
investigation (N = 25) or cases closed through arrest on a different
charge (N = 5). Ninety-six of the forwarded cases (43%) involved
adult suspects; the remainder were cases with juvenile offenders.

Ot the 223 cases forwarded for prosecution, four percent (N = 7
adult and 3 juvenile) were dropped because the family (i.ce., par-
ents) refused to press charges; most of these were cases involving
extended family members as the abusers. Thirty-three percent (N =
32 adult and 41 juvenile) exited from the system because the arrest
warrant or custody order (juvenile offenders) applications were de-
nicd by prosecutors. An offender was arrested in 63% of the cases
forwarded for prosecution (N = 57 adult and 83 juvenile). In over
fifty percent of those cases where a warrant or custody order appli-
cation was denied the stated reason was lack of corroborative evi-
dence. The second most common reason for prosecutors denying
arrest applications was a lack of consistency in the victim's story
over time (1292).

Twelve percent (N = 3 adult and 14 juvenile) of all cases where
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an arrest was made (N = 140) were “no papered” (i.e., not formally
charged). An additional eleven percent (N = 15 adult) of these
cases were not indicted by the grand jury. At the time of this analy-
sis, three cases were still awaiting a grand jury hearing, and nine-
tecn (9 adult wid 10 juvenile ) were awaiting trial; eighty-five cases
(N = 26 adult and 59 juvenile) had “gone to court.”

Twenty-eight percent (N = 2 adult and 22 juvenile) of those cases
going to court were dismissed, usually at the request of prosecution.
Sixty-two percent of all cases going to court resulted in a guilty plea
(N = 21 adult and 32 juvenile, including S consent decrees). A total
of eight cases (9%; N = 3 adult and § juvenile) actually went to
trial; of these, all but one (an adult offender) resulted in a convic-
tion. Based upon the results presented above, if you are a victim of
sexual abuse whose case has been forwarded for prosecution in the
District of Columbia, the odds are:

—two to one that the offender will be arrested

—slightly less than one in three that the offender will be con-
victed

—less than one in eight that you will have to face a grand jury

—less than one in twenty that you will have to testify at trial

—less than two in one hundred that you will have to testify in
open (i.e., adult) criminal trial

These findings, although somewhat discouraging regarding likeli-
hood of conviction, are encouraging in other respects. They clearly
suggest that having to face the potential trauma of having to testify
in open court and undergo cross-examination is the rare exception
rather than the rule. Second, the conviction rates themselves, al-
though substantially less than the two-thirds of all felony arrests
resulting in conviction in the District of Columbia in 1978 (Joint
Committee on Judicial Administration in the District of Columbia,
Note 2), are substantially higher than the 22% of arr sts leading to
conviction for sexual offenses against children (exclud: i exhibition-
ism) in the District of Columbia from 1971 to 1979 reported by
Williams (Note 3).

In addition to the data presented on processing of adult and
juvenile criminal proceedings, data are recorded on forty-four cases
torwarded for family court action under the District of Colvmbia's
Prevention of Child Abuse and Neglect Act (these were primarily
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cases involving parent or caretaker abusers). Of these forty-four
cases, 10 (23%) were not petitioned (i.c., *no papered™) by pro-
secutors. Of the thirty-four petitioned cases, six(18%) were dis-
missed. At the time of analyses, five cases were still awaiting court
action. The remaining 23 cases were all resolved through parental
stipulation of the facts rather than an adversary hearing. Two-thirds
of these cases (i.¢.. those resolved) resultec. a the placement of the
child in foster care with the remaining one-third remaining in the
home under protective supervision.

Discussion

The findings presented here would suggest that, at least in re-
gard to District of Columbia cases, concerns expressed by others
regarding the impact of adversarial court proceedings on child vic-
sims are somewhat misplaced primarily because so few children
actually have to testify in court. Of those that must testify, most
testify in juvenile court without the publicity attendant with an
adult criminal proceeding.

That a relatively large proportion of forwarded complaints are
dropped due to lack of corroboration is not particularly surprising in
that the District of Columbia, through judicial precedent, remains
one of the few jurisdictions n the U.S. which maintains a special
corroboration requirement for minor (i.c., juvenile) complainants in
rape and other sexual victimization cases. It is interesting to note
that while cther federal courts have held that no special corrobora-
tion requirement is necessary with minor complainants (e.g.. United
States v. Bear Runner, 1978), the District of Columbia Court of
Appeals (part of the federal court system) has ruled otherwise. Cur-
rently 29 states have abolished the corroboration requirement in all
sexual assault cases, while four retain it for all child victims; the
remaining states imposc corroboration requirements under special
circumstances (Davidson and Bulkley, 1980). Although Leahy
(1979) has urged the retention of a special corroboration require-
ment in intrafamily cases, in general it appears that the trend of the
last decade is to remove this special condition from child complain-
ant cases as it has already been removed from adult complaint (i.e.,
adult rape) cases.

The remaiming jurisdictions still requiring special corroboration of
the child victim's complaint highlight the somewhat schizoid view of
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child victims gencrally held by the legal community. On the one
hand, special procedures or protections for the child victim ir. the
court process are resisted on the grounds that child victims of szxual
offenses do not constitute a special class apart from other victims. On
the other hand, many jurisdictions impose specific procedural bar-
riers to treatment of the child victim as if he or she were an adult. I
addition to special corroboration requirements, these barriers in-
clude; the use of lie detectors and psychiatric examinations as mcans
of assessing complainant credibility in some jurisdictions (Legrand &
Chappell, Note 4); permitting introduction of the defense that the
child victim was of “unchaste™ character in at least six states (al-
though prior victim sexual behavior is no longer considered pertinent
for adult victims except to the extent it sheds light on the issue of
consent with a particular defendant; Children's Rights Report, Note
5); and, the almost universal prosecutorial practice of declining com-
plaints initiatcd by minors unless the minor’s parents are also in favor
of prosecution (or the alleged offender is the parent).

Although our experience is that few child victims actually end up
having to testify in court, it is true that for those who do the experi-
ence can be traumatic—we have also found, however, that the court
proceeding can have beneficial outcomes for the child. Children,
like adults, often have strong feelings regarding their victimization
and want the offender to be punished for his wrongdoing. Court
proceedings are the only way that the victim can legally seek retri-
bution against the perpetrator. Older children in particular often
have a strong sense of social responsibility and will choose to pro-
ceed with prosecution even though it may be stressful in the belief
that they are helping to protect other children from being victim-
ized. In many instances, court proceedings also serve to enhance the
child’s sense of personal vindication—-others are treating the child’s
victimization as a serious matter; are tangibly expressing their trust
and faith in the child’s story. Bohmer (1974) in a survey of judicial
op.inions found that while 84% of judges responding felt that it was
traumatic for child rape victims to testify, fully onc-half of these
judges also believed that procedural changes could be made to help
reduce this trauma. Specific recommendations included private
hearings, greater reliance on depositions, and clearing the court-
room of all but involved partics. Currently, three states (Arizona,
New Mexico, and Montana) allow videotaping of the child victim's
testimony (including cross-examination) with the defendant and his
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attorney present for later replaying in the court and at least two
other states (Minnesota and Massachusetts) allow exclusion of the
public in child sexual assault cases. Similar procedures, if adopted
clsewhere woul:d substantially reduce the possibly traumatic impact
of the courtroom proceeding on these children.

Finally, two additional constitutionally acceptable modifications
of the court process could substantially reduce the portential for
traum+ to child victims participating in the court process. First, it
should be established as routine procedure that either the parents of
chiid victims. or other supportive persons of the child's choice be
allowed as a matter of course to be present in juvenile court pro-
ceedings when the child must testify. It is somewhat ironic that the
juvenile court in the interest of minimizing the deleterious impact of
its proceedings on the juvenile offender often enhances the stress
placed on the child victim by barring all but witnesses from the
proceeding.

Second, there appear to be no constitutional barriers to greater
relisnce upon hearsay evidence rather than actual testimony at
stages prior to trial. In the District of Columbia, hearsay evidence is
routinely allowed in these cases in lieu of testimony at the prelimi-
nary hearing but not in the Grand Jury proceeding. In some juris-
dictions the child victim is routinely expected to testify at all three
proceedings (i.e., preliminary hearing, grand jury, and trial). Ac-
ceptance of hearsay evidence in place of formal testimony for all
stages prior to actual trial would further limit the number of times a
child victim is required to give formal testimony. In addition, given
the propensity for cases to either be dismissed or resolved through
pleas, use of hearsay evidence might totally obviate the need for the
vast majority of child victims to publicly and formally testify.

Well-intentioned yet misguided concerns for the safety and well-
being of child victims of sexual assault have led many to conclude
that initiation of court proceedings in cases of child sexual victimiza-
tion puse too great a risk of psychological trauma for the child
victim. The alternative view, presented here and clsewhere (e.g.,
Coate £ Berliner, in press) is that these risks have been over-stated,
amu thein - v event there exist practical and effective procedures
which, if ad», :: 1. will minimize the likelihood that any child will be
harmed by 1. - ourt experience. Our goal should not be to retreat
from involvement with the prosecutorial systems but rather to excrt
our cfforts and influecnce to make law enforcement and judicial
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systems responsive to the needs of these children. To do otherwise
is to both deny the legitimate demands of many victimized children
for justice, and to tucitly decriminalize acts of molestation, sodomy,
and rape when perpetrated upon children.
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BETSY

LES AWOIN

116 F 0 RLRLDG,
1220 SW 3rd
DORTIAND, o 97204

T would like this to be entered into the hearing record as testimony
for the May 15,1984 hearing on sexual child abuse. I understand an

oversight hearing is in progress.

Betsy, Herc is your copy. Ccould you please foreward the other
copies on to Sen. Edward Keannedy and to Arlen Specter.

1 do not have Arlen Specti v's address.

Thank-you,
7‘7:;j§;7 d?f;?ﬁk

INCIDENTS IN 'T'iI5 CASE OF
HOMOSEXUAL INCEST

i, their mother, discovercd my sons were being homosexudlly
molested by their biological father. They were 3 and 4 years of age.
Ihe incest had apparently occurred intermittently prior to this
discovery.
Sexull acts included:
dicital anal penetration
oral sodomy performed on them by their father
forcing of one son to perform oral sodomy on hid father -
the force used was a homemade rifle strap wrapped around the child's
neck causing a shotening of breath, thenthe father used the
rifle to pull the child’'s head down to the father's penis.
sucking on the boys breast nipples
a gun was he=ld to one chil's head forcing him to perform
oral sodomy on his brother
Arfore my sons were to sce the psychiatrist their father had a weskend
visitation granted by the court. They later told me that their father,
while taking them camping, had forced them to cross a railroad bridgs

over a river. He would not assist when they cried for help- even
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when the foll. They remember the bridge as being terribly high.

To this day when they talk about it they say it terrified them.

After the trial was over my sons revealed a little more of the

atory:

Their father had'placnd them naked in a large bureau drawer.
The drawer contained some toys in it that poked into the back of
the younger child. The drawer wae left open a crack. The older

sgnhcguld see his father get one of his guns and do something
wit t.

while shopping for a Christams tree to cut (probably somewhere
in the mountains) one son- the oldest- chose a tree. He held

onto one ~f its branches. His father shot the branch, or the one
aheve it

WHAT Tiil: COURT DID
Increase! vititation privileces slijhtly for the father
vrdered me to not leave the vestern part to the state without giving
t-mir father a five day wiitten notice and getting his approval.
wince I was an avid hackpackrr, this meant to taws my own sons
harckpacking he - the criminal otfender, but not conviited- had the
rignt ros to say yes or nu to recreational activities I normally

shared with my sons. 1 had committed no crima, with the exception
~1 being totally lived with their fathers behavior.

My lawyer said my story waa belieoved - at least part of it - so the

Jurt did rot rrmove custady and give it to the father. Thie had
" en considered.

‘The moet frichtening aspect of our case of sexual abuse ia - had
« ,meon. other than myseclt charged my ex-husbaund of the crimes I
‘harged him with, 1 would have gone to the witness stand in his defense.
«xual Abuse can be sery Jdifficult to pinpoint since:
Ttere rarcly arc witnesses .
Unless tape occurs, thrremay be no physical symptoms
Emotional symptoms vary and may be exhibited only around
thoze clos: st to the “hiild. To a stranger these may

app:ar to be the way many children behave. As parents

we ~ap dertect a chanae in nehavior typical to each particular
child.

Many chillren are afrand to tell for long periods of time
becingse they feel they cooperatnd and were therefore bad.
The abuser in cases nf incest does not always fit the norm.
#e may have 41lvays had steady employment
e may have 1lvays maintained the saie job

He may be very well liked socially
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THE JUVENILE VICTIM
"+ have laws to protect juvenile delinquents, but no laws to protect juven

;wvenile victims - at least juvenile victims of sexual abuse.

ki1ldren have to tell their 8tory several times. Sometimes the
reftioneers are not sympathetjc - even cruel. Social workers

“'mpathetic to the father may dcill the child unmercifully ,or, accuse

Ihm of lying

T oft for video tapes af the child's story Questions may be entered

ror lawyers, judges, gocial workers, sex ot fender specialists, etc.

" “reate a stindard sot of questions that need to be answered in a
curt of law to have a cunviction. These questions need not be asked
‘wrkatim, nor in order. They should be answered at some point during

the eourse »t the tane.

<1nze inforration sometimes comes in Segments from the child additional

tap2s ghould be allowed as evidence and added to the first tape.

“ue3tions ghould be askod by a iriendly, intelligent, sensitive person
tur whom this is their job. This person should be educated on child

texJal abufe and should be aware that each child emotionally handles

‘hat abuse in his own vay.

WHEN VISTTATION SHOULD BE REMOVED
"NY FORM OF SEXUAL ABUSE - if the mother so desires. Frequently
the whole story won't be told until after the trial is over. I only
vas told ahoit all the inst.nces where guns wcre used the day before
*he trial. In fact, some instances weren't told to ma until after the
trial.
THREATS WITHKNIVES OR GUNS OR ANY OTHER WEAPON- even if these be
toward the mother or toward the child. We shouldn't have to live
*.r lives {n foar for one prrgons privileges to see (and abuse) his
“hildrer
ANY TIME A CHILD REQUESTS NOT T GO VISIT HIS PARENT BECAUSE OF THINGS
TIE OTHER PARENT DOES OM YIS TTATION.
HANTTUAL CRIMINAL ACTIVITY
"">B OF HEROIN®

YTOLENCE TOWARD THE MOTHEY
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FAIR SENTENCES
In any of the situaltions listed on the page entitled"when visitation
should be removed" the mother should be given complete control over
visitation. In some cases sho alone can determine if it is better
tor the child to visit occassionally, and when those times are.

Remember, the mother did not commit a crime - the father did.

“upervised vigitations can be very difficult. Satisfactory people
can not always be found. WHis family frequently believes the offendera
story. nobody wants to agroe to give up week-ends for fifteen years

"o supervise a convicted child molester with his children.

The offender should have to underqgo extensive therapy supervised
!'y a tsecialist on sexual offenders. This should be for as many

yrars .as he may need this thorapy - minimum of 2 yaers.

The therapist should determina whether he should be committed to a
detention center in the evenings after work, be in a center for
acxual offender. 24 hours a day, or if just coming in for therapy

snsgions is safe for society.

Sex offenders ar very good mind players - it can be very difficult

As a parent to combat these mind games. I repeat, The yictin along

with the wishes of the non-cffending psrent should be given control

~ver visitation with the uption to remove that visitation when nscessary.
1t s difficult at times to raise children under the best of circumstances.
Ivaling with emotional difficulties from sexual abuse compounds the job

vf raising children beyond what should be expected of a single parent.
After sexual abuse has beun discovered as occuring on visitations

gives us the right to go on with our lives. Give us the right to do

this without the constant upheaval an offender .can create. let us do

this legally. There may not be 8o many "missing children",

To flie and to hide is a terrible thing to live with. But , it is
not ‘as terrible as to live with a child emotionally devasted for

the rast of his life pussibly because visitation continued after the

child reported hia tather was sexually abusing him.




