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Y | ABSTRACT -
This study investigates'the 'fmages of equality
under the 1aw present in two landmark Supreme Court rulrngs

on segregatlonq PleSAy V. Ferguson and Brown v. Board

of Pducatlon. Utilizing Perelman's Eoncept af the "unjiver-
[}

/Mal audlence“ as a method of analysls. the author concludes

that bothde01sionsrelled heav1ly on the prevalllng bellefs

of reasonable persons about the s001a1 status of” the races

v

}egal precedent and leglslatlve history are found to be less

significant than the Court's image o% reality in framing
‘ L]
~1ts opinions. _ L £
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On May 17, 1984, 1ittle attentlon)was paid to the -

¢h1rt1eth'ann1veraary of one of the most lmportant rullngs

N
ever handed dbwn by the Supreme Court, Brown v. Board of

[

P :
Educatjon. 1 In announ01ng that "segregatlon is a denial . .

. of the equal protectron of the 1aws."2 the Court "marked

the turnlng pbint in ‘America's w1111mgﬁess to face the ‘

consequences of/genturles of racial dlscrlm;patlon . . "3

Although three decages after the historic decision, "most o

LY

black children still go to pradominately black schools."u
no one can deny that America has come a long’may since the

days of Jim Crow. Perhaps no greater'testimony exigts to

/
this change than the nation's response to its. first major

e ’
,blaCk pre81dent1a1 candidate, Jesse JacRson. When George-

alﬁace. who once stood Zn the schoolhouse door, shares

a platform w1th Jegsge Jackson. there 1s no doubt that

racial attitudes have changed raﬁically s1nce_the_days of

[
Brown. As Yale Kamisar ‘wrote:s , "Regardless of its practical, -

{
tangible, direct effects . .~ ,  the symbolic qua&xty of the
decision was immeakurable; "' the psycﬁologlcal dimensions of

America's race relations problems were completely recast';

the® ' indirect consequehces"' 'awesome.'"5




£ - . The.Browp decision has‘heen thefsubject of cdnsiderable L

AR ) legal and gocial criticism. Its CrlthS have focused pr1m~
~ Y <
arily on "ifs off hapd dismissal of mountalns of. legal pnd

-:\ hlstorlcal research from both sides and . . ' i%s pragmatlc N ‘ ’
L dependence on the present- d?y results éf separate schools 6 ﬁ :
™
Rhetorlcai scholars haye tended to focus' oh the rhetorlc of
) 7
, the lltlgants in Brown. rather than on- the dec181on 1tse1f

-

DaV1d‘Huhsaker examlnes the rhetoric of Brdwn as’ "paradlgmatlc

of the rhetoric of s001a1 protest,” but hlS actual analys}s

prlmarlly concerns the oral arguments of the plalntlffs 8

Yet, Smprqme GCQurt d60181ons are themselves acts of symbollc

1} N
- - xnducement 'As Don LeDuc points out. ”1ega1 prlnclples h

~
N . - oy

$:
- cogtinue to. evolve.ln large) part because courts have the ‘ » | /7
'capac1ty to‘use each Judic1a1 opinidn not'81mp&y to resolves
a controversy. but also to communlcate\kcntlnually w1th Y

audiences beyond those lltlgantg actually befgre thg court. -9 K

lad

- " The rhetorical nature of* jud}blal opinions is emphasized
by Archibald Cdx, who wrltes: ”[The] capa01ty of Judge- .
-made law to command. free asseht depends upon the proposition

that the dec1sions of judges rest upon pr1n01ples more

enduring than the wills of individual judges . . , 2"10 v -
Justice Frankfurter seemed partlcularly .conderneq, about N S
, ' rhetorical pr1n01p1e8, when he wrote a memo to other members

o of" the Court on May. 27, 1953, statings:: "1 know not how
L . A .
others feel but for me the ultlmate cruc1al factor in the

problem presented by theSe cases is psychologlcal——the




s

adjustment of men's minds and acmions‘to the unfamiliar and
. . . . . B
the umpleasant. .y .":Ll ‘The Court’s audience is as broad

as society as a whole, as Justice Brendan explains:
"These ooinions(are the exposition, not just to lawyers,
legal scholars,and other judges, but to our whole society,

of the bases upon which a particular result rests--why a

. problem, looked ‘at as disinterestedly and dispassfonately as

nine human beings trained in a tradition of the disinterested

and dispassionate approach can look at it, is answered as it

is."12 fhus. a Supreme Court decisidn<;s a rhetorlgal effort |

to gain the assent of our whole society on the basis of

.\

enduring prlnciples.

The generaf and abstract nature of the Court's audience .

requires an approprlate\éonceptual tool for analysls. Chaim

Pere%pan's notion of the universal audience, drawn from the

jurisprudential model, provides such a tool. Perelman writes

oﬁﬂthe universal audience:
»

The appeal to reason is dut an attempt to convince

o/

the members of this audience~--whom common sense would

define as well- informed and reasonable men-—by addresding

them. . .. It is this audiencd‘ w1th fts conv1ct10ns and

aspirations, that the philosopher wants to convince
- l !

starting wd th' postulates and using arguments which he

5] thinks will be acceptable to every one of its members.

. )
To achleve his end, the phllosopher must use a rational

argumentation . . ’Valid for the whole of the human '
. s ‘ .

community. ' : L

-



Perelmalalso acknowledges that "the idea of a rational

argumentation cannot“be defined in abgtracto, .gince it

b

depends on the historically grounded conception of the' T e

. , . ] /
universal audience."lu It 1s this conception--or. image—~ :

of- the universal audience that prov1des the key -to understand- -
ing the,CJurt's rulings on -8segregation, because ag,

Kenneth Boulding points out "behavibr depends on the image. w15

-, Y
'The Court's }mage of its audience, therefore, 1ncludes the {,

’ .

postulates it assumes are accepted by 3ell informed and

b d

reasonable men," who constitute the "universal audience"

. at any given moment in history,

-

The historical nature of the image of the universal

audience is exemplified by 3 comparigon of- the opiniogn e )
in Brown w1th the opinion it overruled. Plessy v, Ferguson, .

4
written in 1896 Since argument directed toward the univer=

. .. ¢
sal audience must proceed on the b381s of postulates accepted *
¢ S\

by that audience, the givens underlying the Couﬂt's opinlons
inform us about the Court s 1mag of the universai audience )
My thesis is that changes in the image of social reality !
will alter the nature of these posgulates apd hence, the

,nature of Judicial argumentation. Despite the desire by ,

~some that the $upreme Court should stand above historical ¢ L
] “ e
circumstance, it is impossibje for this to occur. As Justice "
Burton pointed out during oral Arguments on rown. "the }
|

Lonstitution is a living document that must be interpreted

L

in relation to the facts @f the time in/yhich it .ds interpreted."lé'\'

¢




N

- of the Court's 1ma%p of equality in 1896 and 1954 reveals

L 5

I

The concept” of . "equality under the law" rs the centraLJpol

on which. the Brown and P]egsy oplnlons turn, A comparison:

-

how judicial argumentatlon is hlstorlcally grounded

"

o
o ‘. b T

* IMAGES OF EQUALITY o

P Y

In the case af Plessf\b Fe;éuson, the Supreme Court

reJected the claim of a/black train passenger, Homer
Plessy, that segregatlon on traing deprlved h1m of the equal

protectlon of the law, The Court wrote 1n 1ts majorlty

\

opinion: ; : . N
- ‘ ' ) . :
; ‘_, We conslder the underlylng fallacy of the

\

plaintlff's argument tq;§0n81st in the assumption that

[ 4

the enforced sep%ratlon of the two races stamps the
4
colored race with a badge of 1nfer10r1ty. iIf th1s be so,

it is not by,reason of anything found in the act, but

-
soley becauge the colored race choosas to put that

L] M H
. .
construct}on wpon 1t ' :

- )/ ~ L 2

. Al .
o e H [ . . . . . . o« e . . ’ . ’ . o e . . ’ . . . .

Leéislation'is powerless to eradicate racial instincts

or to abollsh dlstlnctions based upon ph;sical dlffer-

the Constltut;on .cannot put t‘em upon the same plane.17'

3

N

The bellef in the 3001a1 1nfer10r1ty of \he Negro was 1mp11c1t

in the Lourt's oplnkon. Even Justice Harlan, in his ldne

ences.. . , , If one-tace be-inferior to the other socially,

N




Whites are exg¢luded from black cars and blacks from white cars--

‘was a fact of' 1ife, beyond the'purview of the constitutiom.

T
®

idissent,.shared ‘the Court's perception of social reality, =%

as he wroté, "Theowhlte race deems itself to be the domlnant
o R ) ‘
race in this country., And so it is. in prestlge in achLeve-'

ments, in education, in wealth,and, in power\ So. I doubt not;
v

it will contlnue to be for a11 time, if it remains true to
its great herltage and holds fast to the pr1n01p1es of ’k

constitutional llberty."18 THe Court was,merely reflectlng'

\ ~

Lts lmage of social reallty As Rlchard Kluger observes:

"Had the Plessy Court chosen candldly to declare the pre-

'valllng view ofcthe day among white Amerlcans of every statlon,

it would haVe said that no badge was necessary to proclaim what

was self-evident, 'Keeplng blacks separate, everyone understood,

S
~

wou}d prevent contamination of white bloed by the“defectiye
genes of colored people . . . ."19 ?h{e is a pdstulate~that/ .
the Coﬁrt presured was accepted by “well-informed and reason-
able mén“ who constituted the "universal audience.". : o
Equallty 1tse1f was v1ewed in an’emplrlcal or obJectlve
sense. summarized ;n the phrase. separate but equal. " If-
botg races are treaﬁbd “eduall¥g' this-is all that is-requiredn

7

what’ could pe'more "equal?"” The inferjority of lthe black

-t

ﬁp Fifty-eight years later, in ‘the Brown opinion, the

Supreme Court reflecteda broader’ view of equallty. Intangrﬁle

factors, beyond .those of "objective” equality ware considered.
The Brown Court concluded; "To separate them [Negroes]

/( "
\.z “




' age and qualificationssolely because_
;! 4 A )

o{ their race generates a feeling of inferiority as to the1r

'status in the gbmmunity that may - affect their hearts and

'f’iminds in a wa§ unlikely ever to be undone."20 The Court

made a 901nt of emphasizing the accomplishments of Negroes 4f
- in spite of these handicapsz [At the time of the adoption of
the Fourteenth Amendment] Education of Negroés was almost non-
r.eXlStent ‘and, practically all Qf the race were illiterate. In

fact, any’ education of Negroes was forbidden by law in some

[

states. Today in contrast. many Negroes have achieved out-
/

standing guccess in ‘the arts and sciences as well as in'the_

: \ o -
business and professional v»\gorld.-"-21 Thig-guccess was even

more apparent in view of thefpresence of Thurgood Marshall, -
g ’ .

. the chief lawyer'for the_NAACP. The act of segregation was
\ .

viewed by the Brown Court as a denfal o 9f equal pretection of

L 3

the law because it created a perception of inferiority where;

none ex1sted in reality. *The emp1rica1 equality of Negroes™
] - ,] - . .
was not.enough.- ‘The opportunity for social equality must not”

-

be interfered with by arbitrary laws. o

¢

The Brown Court supported its findings by reference to
- 7 . * . »
the finding of a lower court that "Segregation of white ‘

and colored children in.public schools has a detrimental'
e f££e®t upon the.colored children; The impact is'greater'
when it has the sanCtion of . law: for the policy of separating
the races 1s usually interpreted as denoting the inferiority

w22 In addition, reference was made to

V4

of the negro groﬁp.

Y-

P




) psychologlcal«findings. The Court. agsserted, "Wpatever may '

have been the extent of psychological knowledge at the ‘time

-

of Plessy v. Ferguson, Ahis flndlng is amply supported by

modern authorlty."23 This is followed by the Tamous footnote
o .11 to the works of psychologiéts and soc1olog1sts such as
. Kenneth Clark and Gunnar Myrdal ' .

*

-

The contrast between the Supreme Courts images of equallty
. ‘; 1n 1896 and 1954 is striking. Whlle "the Plegsy Court.ls 1nformed
by a narrow "emplrical" view of equality,the: Brown Court operated
on an expanded v1ew. The Plessy. Court's image of its un1versa1
\ audience - -‘takes the - s0C1a1 1Xferior1ty of blacks as a given,
| while the-BroWn Court made the oppos1te assumption. As e

A}

Professor dahn stated, “*For at least twenty years , , . hardly

Hoa

any cultivated person has questloned that segregation is cruel

. v to Negro school children. The cruelty is obvious and o ’
~N Y : ..2’#
/fuev1dentt°} Clearly. Just such cultivated persons were \
y part of the Gourt's image of the unlverSal gudience,
. S ) | . . - .q‘ N
. ' . . EFFECTS ON LEGAL ARGUMENT ‘

¥
-

.The rhetorical 91gnificance of the dlffering views of
the unlversal audience is supported by an analysis of the | ‘
legal argumentatlon eﬂ%loyed ip'the two decisions. TQL -~ "" i
Court cannot merely announce a éeois&on and sexpect éssent.' .

It has no troops or.police and must rely on others to. enforce

‘e . : \ [
its edigts. The universal audience,requires a reasoned opinion,

- . - . ,/ v . ’

r




Y B ' ' . - .
-7&;_;baﬂ$d on universal prinCLples. Archibald Cox explains that

themeffectiveness of the Court . . . is eroded by any failure

:condltion and the reallzatlon of bolder asplratlons nonetheless ﬂ

draw mheir sanctlon from a continuing communlty of prin01p1e."25

This pr1n01p1e of continuity.yis found in the use of leglslatlve

1 3

hlstory and legal Qredecent in justifying de0151ons. In- >

. the broad.sense¢‘these repregent argument from authorlty and

9

&

%,

" Coyrt wrote: "The obJect of +the [Fourteenth] amendment was

‘enforce social, as distinguished from political equality, or "

"not a denial of equality. The unstated premigef, 'Negroes

“#that "whites and blacks are inherently equal." -

4

anangy, respectlvely. _ -

‘The Plessy Court rested its opinion on its 1nterpretat10n
of the intent of the authors of the ?ourteenth Amendment, when  *
.they decreed,. nor shall any State deny to any person within -

b

its Jurlsdlctlon the equal protection of the laws The Plesgy

undoubtedly to enforce the absolute equallty of the two races

before the law, but in the nature of things, it could not have /”—‘\)

been intended to abolish distinctions based upon color, ‘or 'to

- A

a commingling of the two races upon terms unsatisfactory to
eitheg:"26 There was no empirical evidence of this claim but
given the Court's assumption that blacks were inherently

inferior, it was obvious to the Justices that segregation was
are 1nferlor, needed no.more proof than the statement today

v ‘

In the B ;own cage, the Southern lawyers placed a gréat.‘

o L




o S, . | 10
of weight. on argument from authority, e g. legislative
histOry. They citad the practices of the Congress Wthh
had Approved the amendment' and also maintained segregated :
schools in the Capitol, as well as the segregationist prac-
tices of many " ratifying states. ;"7 Althongh the NAACP attempted
to nullify the 1egislative history issue. the best they hoped
for was a standoff 28 'I‘he Court uli.im.ately discounted the
S historical 1ssue. First it denied the clarity of the

.

et ' historical record, as the NAACP had hopeds
" Reargument‘was largely dexoted to the circum- .‘
“ ‘stances surrounding the adoption of the Fourteenth |
Amendment, ., , ., This discussion and - our own inves-
. fi tigation convince ug that,_although these gources cast
| some light, it is not enough to resolve the problem
with which we are faced. At best they are inconclusive,
' : « The most avid proponentq of the. post— r Amendments un-
o _ doubtedIy intended them to remove allwfzggT‘distinctions
among 'all persons born or naturalized in the United : '
o States. Their opponents. Just as certainly. were an-
| tagonistic to both the Ietter and the spirit of the
Amendments and wighed them to have the mogt limiteqd *
effect. What others in Congress and the state legis-
latures Rad in mind cannot be determined with any
degree of certainty.29 ' s
The Court then took aim at the hlstorical differences between -

eduoation in 1868 and 1954:




LY

) ’ 11
An additional reason for the inconclusive nature
-
of the Amendment's history, with respect to segregated
schools, ik thy status ofi%ublic educdtion at that

time, In ‘the South, the movement toward frée common

schools, supported by general taxation, had not yét

v

taken hold. .-% . Education of Negroes was almost non;
existemt, and practically all of the race wgre
illiterate, . . . It . is true that public/school educa-

tion at the time of the Amendment had advanced furtHer

~in the North, but the effect of the Amendment on

Northern States was generally ignored in the Congress-
jonal debates. Even in the North, the conditions. of
public education did not approximate those existing
today. . . ., As a conseqﬁeece, it is not surprising’
thet there should be so_little in the history-of ‘the
Fourteenth Amendment~gglating to its intended effect

on public education.jo

[}

This'paseage is significant beeause the Court was arguing that

regardless of the intent of the framers of the ‘Amendment, the

tation: Despite actg of Congrese and the States in eegregating

\changing ctonditions of education warranted a changed interpre- *

schoolsy which were pointed out by the defendants, these

Thus, the Court stated:

schools did not occupy a ceniral place in American society.




"« = Today education is perhaps the most important

”

function of state and local governments. Compulsory

+

'“schgol attendance laws and the great expenditures for

‘education both demonstrate our recognition of the B

importance of education to our democratic society.31
\

L]

Thus, the Brown Court was free to reinterpret tMe meaning of
"equal prot;ction of the law"” in light of changiné historical
circumftancee. It did not confine itself to argument from
the authority of the framers of the Fourteenth Amendment .

Argument from analogy (legal precedeﬂ*t:>)~l>1‘0du¢9d similar

results. 1In Plessx. various precedents, 1nclud1ng a number

of State®court decisions, are mentioned throughout the case.
. . . \,’Q

There is an attempt to adlgjere to even the remotest precedent

For example, much is made of the case of Roberts v. City ,

of Boston, an 1850 Massachusetts Supreme Court decision,

which is quoted at length. Particulary significance.is _

¢ %
attached to the fact that Massachusetts was an aboli tion-
st State and yet upheld gsegregation. The Plesgy Court

wrotes

L]

The most common instance of thie[segregation of races] -

is connected with the establishment of eeparate schools

for white and colored children, which havebeen held

o«

T . T T




b s 1 | . |
. b ' 13 g
to be a valid exercise of the legislative power even -

.. by courts of States where the political rights of the
colored race have been longest and most earnestly A -
"enforced. : "
One of the“earliee%'of these caees'is,that of {

Roberts v. City of Boston . . . in which thé aubreme

judic1a1 Court of Maesachueetts held tbat the general
of Boston
echool committquhad power to make provisQon for the Z:
ingtruction of colored children in separate schools
‘established exclusively for them. and to prohibit

their attendance upon the other echoole.?2 : : _
™~ .. ' " N
This is a decision from 1850, long before the Civil War and

the adoptlon of the Fourteenth Amendment. .Justice Harlan's

dissent pointed out the inapplicability of Roberte to Plessy. which

was " rendered prior to the adoption of the last amendments
of the constitution,. when colored people had few righ;;p;hich
the dominant race fel#- opliged to respect."33 By relying on
pre-war precedents, the Plessy Court*chose to discount the
impact of the new amendments on the meeping of "equality."
Rather, it retaiqed_tﬁe'old.'narroé‘ defrnipion. which focused o

on a limited, empirical concept of equality. The acceptance.

= —————

-

tution powerless to rectify it,
Yn the Brown case, the Court had the opportunity to
overturn the Plessy doctrine of "ee arate but equal,”" a
—n—-—-—¥,' p| q i )

move it had avoided in several earlier cases. In the years



prior to Brown, the Court had expanded the black's right

to education in graduate and‘professional schools, but  °

~a—

always avoided a‘girect repudiation of P ]essx. Thus,
the Brown Court faced a set of ambiguous and confllcting

precedents. According to Blaustein and Qerguson.'"The nine

.men of l95h strove to aot within the framework of prior pre- ’

_cedente, While Plesgx,v. Ferguson gave Supreme Court acceptance ¢
-to state enforced segregation in trarmportatlon (and, inferen-
tially, educat?on). the Sweatt and McLaurin decisions [dealing
with graduate fducation] denied the validity of racial class- A
-~ ification’ as applled to state ~-gupported collegesdgnd univ- |
ersities OnuMay 17, 1954, the Supreme Court had to decide
whether t:L criteria of equality developed in the Plessy case
. or the é‘$¥§;ig'o¢ equality developed in‘the graduate school
cases should be applied . .\: in the primary and -secondary "

. * ’-
w3 Thus, two. concepts of equality were 3

school disputes.,
available to the Court, depending on which precedents it
1nvoked. No matter which route it followed. the Court wag

\ ) e = ‘ '
bound to violate an earlier precedent.

Perhaps because of the ambiguous situation on precedents,

) little attention is given to them in Brown. Only two para-
graphs &iscuse precedents. and thee% are largely devoted to N

explalnlng why they are 1napplicable "~ The Court dismisses

Plessy%v. Ferguson as "involving not education but transporta-

tion."35 In Cumming v, County Board’of Education and Gong Lum v
Ride "the validity of the doctrine [of separate but equal] itself

>




o . - o 15
J . 6 . - .,
, was not challénged."? In the more rec¢ent graduate school

cases, the Court noted® that'.me quality wag found in that '

spechic benefita enjoyed bthhite students were denied to
'

Negro students of the same educational qualifications

/ Vi ' )
"In none of these caseg was it necessaryfto re-examine the

doctrine to grant relief to the Negro p%ﬁintiff "37 The

- Brown oase, however.‘forced the Court to- dlrectly face the

»

issue of "the .effect of segregatlon itself on public educzatlon."38 \
Thug, the ‘Brown Court ‘showed only a min&mal concern w1th the
long %?gal history of racial. segregation, ' The extent of

~

the minimization ofl precedents id best evidenced by the \’o

treatment of Plegsgy. The_assertlon that it did not appty

because it only dealt with transpomtation ignores the !
Plessy Cowyrt's.reliance oq Roberts, which dealt with educatlon. g

as justification for segr?@ation in tranaportation. This

.omission is notable because the Brown Court footnotes
Roberts ag the origin of the "é%parate but equal" doctrine.-
Thus, the Court ultimately relied very little on argument ////’

-~

from analogy (precedent) in framing the Brown opinion.
~* The comparison ' of the, Plessy and Eiﬂ!ﬂ opinions in
their use of precedents 15 revealing because both decisions
" shaped thelr intempretationfof legal precedent to fit t&eir

image of social feality and the”universal audience, The

Plessy Court relied on precedents clearly outdated by war

and constitutionai amendment. The Brown Court dismissed

Plesgx on queetionable ggdunda, rather than attacking the

)

1

-




th€‘Brown deCision. wheri the;?ourt declares that, "wé€ cannot
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faults of ‘the decision directly.. Both Courts!ppear ‘most
concerned with upholding a definition of equality acceptable

td the. universal audience as constituted at that moment in.

2

history. ~ The concern -for ‘the present is made explicit ig -

S

turn the clock back to 1868 when the Amendment wag adopted,

or even to 1896 when giessy V. Ferguson was - writfen w39

-In short, as Justice-Reed had gritten in an earlier decision.

P

- _wh@n convinced of former error, this qurt has never felt :.

x
Constrained to follow precedent. "b? oY \
\ :

|
]

. ‘ _
The Brown qourt was criticized for relying dn psychological

'and sociological evidence, 1In fact both Plessy and Brown ,

are based on the psychology and sociology of theﬂr erd, although
’

. the Plessy Court felt no need to document the inferiority of

e

TN
blacks. Actually. there is evidence that psychological and

2.

sociologicafyevidence played a far less significant role in

Brown than critics.contended. Chief Jugtice Warren. the
" opinion's author, later stated, "It was only a note after all, "ul

Warren's chief clerk, Earl Pollock, explained: "The only

reason to .have included footnote #11 was as a rebuttal to the
cheap psychology of Plegsy that said that inferiority was only
in the mind of the Negro.""’2 Thus, i€ is the Court's image ‘
of" social\reality that informs its view of equality. While
the gources cited in footnote 11 may have bolstered their
argument for the harms of segregation, there is ample evidence
that the Court was aware of'the evil effects of segreéation

even without the ‘testimony of experts.
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If the Court does not rely on soc1ologica1 and . -
psybhologlcalievidence. then how ?oes one explain the
‘ ‘ ‘ or1g1n of their image of social reality and the universal

audiende? The pergonal views .of the-Justices are riot |
. b \ - .
y sufficient for judicial reasoning. As Justice Frankfurter ' .
{ ' - .
stated .in Denni% v, United ptates, "In finding that Cohgress

has adted within its power, a judge does not remotely imply I

that he favors the lmpllcations that lie beneath the legal T

iggues. . . . ¥ A useful concept in understanding how

the jud-zlciak mind is informed, therefore, is "judicial

? : notice.* Justice Frankfurter employed this device in an

~5

exchange with Thurgodd Marshall during the oral argument in

L 4

" the Brown case:s ’ ' >

]

JUSTICE FRANKFUR’I‘ER: Can we not take judlcial notice
/ -

) : . of wr1t1ng by people who competently deal with these
, problems? Can I not take Judicial notice of Myrdal's .

book [An Americdn’ Dilemma] without hav1ng him called as a
v R ¢
w1tness°

I am merely g6ing to the. point that in these matters

- this Court takes judicial notice of accredited writlngs.
and it does not have to.call the writers as witnesses, -
but I did not know that we could not read the works

. ) ’ . ' &i . Ty
/ of competent writers, *Y | o /

This practice of "taking judicial notice" of writings or /

- - 20
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scommon axioms of the universal audience is more widespread \
than may be readily.apparant It was 1mportant in the BroWn
cas§ and. although not explicitly admltted. the foundation

of much of;the Plessy opinion. In a broad sense, the Court

cannot escape the influentes of the~soc1a1-rea11ty,it

W perceiVes As Justlce,Frankfurter explalneda "Since the

litigation tnat comes before the Supreme: CGourtyis. ,
largely entangled in public 1ssugs. the general outlook
_and juristic phllosophy of the justices inevitably will influ-
ence their views and in doubtful cases will determine them. o5
, One other constraint on judicial dec151on making must
be acknowledged .In framing an opinion, the author must
also address his brethren on the bench One of the great
| accomplishments of Warren 8 decision in Brown is that kF
wag unanimous.  Despite early indications of dnly a flve-
man majority, Warren worked to provi%e an inclusive decision
‘) that all n1ne Jjusgtices could endorses.L+6 The reason for this \\
was plalniy to 1ncrease the acceptance of the opinion by
"the nation as a whole. To some extent this need for unanimi ty
helps to explain the final section of the Brown decision,
which delayed the implementation of desegregation and
requested awrehearing on that matter. Despite the compromise
. 1nherent in galning a unanimous opinion, however .‘.Warren S
opinion "represented fiothing short of a reconsecrftion of

American ide&ls.“u7 And he did™t in an opinion which

was "short ‘enough and simple enough'to appear on the front

S 21
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page of e\;ﬁy major newspaper in the country the day after
A .

Uit wgf

o . CONCLUS IONS
1 2

d down.

L4

The basic finding of this essay lis that the Supreme

- Court 1n .both the Brown and Plessy “optnions relied hea¥ily on

1ts image of social reality 1n deriving axioms representative .
of the universal augience at:a given historical moment. ; .

The concept of equality wag “the central term requiring

defiﬁ{tion. Although the Court utilized 1egielative history

& - (muthority) and precedents (analogy) , these were_secondary to
r the Court's own inage’of social reality. While the Plessy

Court asgumed the inferiority of blacks, the Brown Court
assumed the equ lity of races. Plessy reflected . empirical
defintion of equalityp,_lf both races were treated the same, '
that was all the law could command. ‘éocial inequality was
inherent in race 'and beyond the purview of the Constltutibn.
Brown reflected a less tangible view of equality. Physical
equality of facilities was not enough. Because of” the impact
of segregation oK‘the minds of children, separate facilities'
o | | were 1nherent1y unequal. The remaking of the concept of equality
in correspondance with the tenents of the universal audience
of its day, was the hallmark of the Brown decision. :
Because the conception of the universal audience‘is hie—‘ =
torically grounded, it is not realistic to evaluate one decision

>

’ﬂ

sy
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as better than the other, Both appealed to the beliefg of
"well- informed and reasonable men” of their time', Since

the universal audienoehis'an abstraction, it is not possible|-
to compare theseoonceptionswdth some objective aaaiende

out there" in the world However, this does not preglude
an_evaluative judgment, Perelman reo}mmended tha"ithe
wortp of an argumentation 1is not meaeured solely .by 1ts
efflcacy but also by the quality of the audience at which

it is almed."l+9 Who is to judge these audlences? "It cdn

be said,” writes Perelman. "that audiences pass Jlﬁgxyéns on

" 50

one anbdther, Thus, from our cu¥rent; and hopefully more

enlightened:perspectivek the Brown decision appeals o‘a\

| 'universa'l audience of greater wisdom than that of Pl'e .

The universal audience of today would no doubt rate PBrown
far more reaspnable ‘than P _1g§§x. Yet, it is probab not
approprlate to fault glgggx 'too sevegely xor not a t101pating
the universal audience of more than.a half century later.

The Brown Court is to be commended,. however,’for nut’fallihg
back ‘ort an outdated precedent rooted in a narrow cponception

of equaiity and a presumption of racial inferioridy.

Although only two cases have beem examined, it is not
unreasoriable to-conclude'that they represent a t pical approaoh
to judicial reasoning. On this model, rather t An"objectively”
iconsidering all of the evidence, precedents, and legielative

‘history, the Court'e ming comes to its task alr¢ a@y informed

of the premieee acceptabdb

\

23
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Legal argumqnts are not based on "pure rgﬁpon" but on an

hhlstorically”bonditioned view of reason., While some might

A

.contend that this represents a deviatlon ‘from vthe ideal, it is

_ more likely that it represents an inevitable fact of human

'_reasoning Fortunately we are not forever bound to the ~

r

g;;precedents of the past, regardless of how they fit contepporaqy
gocial reality. Nor are we simply at: the&whlm of the persong{

opinion of nine persons. Rather, gy v1rtue of the nature
L B ' , _ :
of judical/;easoning. we have achjeved "simple justice."51
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