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HEARINGS ON HIGHER EDUCATION CIVIL
RIGHTS ENFORCEMENT

TUESDAY, MAY 17, 1983

HOUSE or REPRESENTATIVES, Suscommirmt ON POSTSEC-
ONDARY EDUCATION, COMMITTEE ON EDUCATION AND
LABOR; SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL
RIGHTS, COMMITTEE ON THE JUDICIARY,

Washington, D.0
The subcommittees met in joint session, pursuant to call, at 9:30

a.m., in room 2237, Rayburn House Office Building, Hon. Paul
Simon (chairman of the Subcommittee on Postsecondary Educa-
tion) presiding.

Members present: Representatives Simon, Edwards, Conyers,
Schroeder, Boucher, Ackerman, Sensenbrenner, Packard, Gunder-
son, and De Wine.

Staff present: For Education and LaborWilliam A. Blakey,
counsel; Maryln L. McAdam, staff assistant; Lisa Phillips staff as-
sistant; Betsy Brand, minority legislative associate; for Jddiciary
Ivy L. Davis, assistant counsel; Phillip Kiko, minority associate
counsel.

Mr. SIMON. The hearing will come to order.
Today the Subcommittees on Postsecondary Education and on

Civil and Constitutional Rights begin 3 days of oversight hearings
on civil rights enforcement in higher education.

This is the first time that both subcommittees have jointly re-
viewed the compliance, monitoring and enforcement activities of
the Department of Education and the Department of Justice under
title VI of the Civil Rights Act of 1964, title IX of the Education
Amendments of 1972, and section 504 of the Rehabilitation Act of
1973.

These hearings will review in some detail the current enforce-
ment activities undertaken by the administration and the impact
of the policies and litigative posture on civil rights compliance at
institutions of higher education.

We are especially concerned about efforts to desegregate institu-
tions of higher education and to enhance the historically black
public colleges and universities.

Today we will hear from the presidents of two of these institu-
tions, and from the secretary of education of the Commonwealth of
Virginia. We hope to learn how these institutions and Virginia are
proceeding in their efforts to comply with the law and fulfill the
congressional mandate for assuring equal educational opportunity
and full and equal access to postsecondary education.

(1)
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It is fitting that we begin these hearings on the 29th anniversary
of the Supreme Court's decision in Brown v. Board of Education.
The Nation still has a long way to go in fulfilling that mandate. I
trust that we are moving in the right direction.

Let me just add one personal note before I introduce my col-
league, and that is, nothing is more vital to the future of this
Nation than that we provide opportunity and justice and see that
that is done for those of our citizens who have not always had
either the opportunity or justice.

One of those who has been a giant in this Congress over the
years, one of those who has contributed the most, is my colleague
whom I am going to call on next, who is the chairman of the other
subcommittee from the Judiciary Committee.

I feel it is an honor to serve with him in the House. I am particu-
larly pleased to have him cochair these hearings, my colleague Don
Edwards.

Mr. EDWARDS. Thank you, Mr. Chairman. I am, indeed, delighted
to join with the very distinguished gentleman from Illinois in hold-
ing these joint hearings on executive branch enforcement of the
civil rights provisions, which prohibit discrimination against minor
ities, women and the handicapped in federally funded programs.

As Mr. Simon remarked, today is the 29th anniversary of Brown,
yet the irony is that we come to this juncture at a time when the
Federal Government's commitment to equality of rights is being
questioned by the very beneficiaries of Federal civil rights legisla-
tion.

The acknowledged changed civil rights strategy of this adminis-
tration is to return antidiscrimination enforcement to State and
local governments. The lesson we should have learned since 1954 is
that barriers to equality of rights have been removed because of
Federal intervention.

In the wake of continued State resistance to meeting the letter
and spirit of civil rights laws, we have also learned that the pace
with which those barriers have been removed has been swift or
slow depending on the degree of commitment from the three
branches of the Federal Government.

The perceived commitment of the legislative and judicial
branches has sometimes been spotty, but until now the executive
branch has been viewed as unwaivering in its commitment to vig-
orous civil rights enforcement.

Hearings before both these committees have established that 29
years after Brown, the executive branch charged with enforcing
these civil rights provisions has adopted a strategy to limit severely
the application of the antidiscrimination provisions.

In so doing, this administration has denied the rights and reme-
dies afforded by Federal laws, which prohibit discrimination
against minorities, women and the handicapped. These groups, the
record will show, correctly perceive this administration .ts realin
ing its allegiance with those who have benefited from discrimina-
tory practices.

Thank you, Mr. Chairman.
Mr. &mom Mr. Sensenbrenner.
Mr. SENSENBRENNER. Mr. Chairman, from the opening statement

of the gentleman from California, Mr. Edwards, it appears that
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these hearings are going to be used as an indictment of the policies
of the present administration on civil rights enforcement.

It is all well and good for the gentleman from California to make
these statements and for the committees to hold hearings on this
subject because it is a subject of great concern.

However, I would like to point out that once again the rules of
the Committee on cne Judiciary have been violated in that as of
the close of business yesterday, no testimony was given to the mi-
nority counsel of the Subcommittee on Civil and Constitutional
Rights.

I also believe that the rules of the Committee on Education and
Labor have been violated because there is a 24-hour advance distri-
bution requirement in that committee's rules.

Now, if those of us on this side of the aisle are to intelligently
respond to statements such as those that the gentleman from Cali-
fornia has made and which I assume the witnesses will be making,
since the majority has put together the witness list for these hear-
ings, then at least we ought to be given the courtesy of getting the
testimony on the afternoon before the witnesses appear so that we
know what they are going to say, and we are going to be able to at
least make some effort to check out the statements and the graphs
in question.

But, instead, the minority has been handed a packet of testimony
as we walk in the door by the majority staff. I think that we ought
to follow the rules that we have set for ourselves to show that this
is a committee of rules rather than of people.

I am not going to make a point of order against the witnesses
that are testifying today because they have all come from out of
town, but I would hope that when we have future hearings, par-
ticularly of this nature, that the minority is given the courtesy of
at least seeing what the majority's witnesses are going to say.

I yield back the balance of my time.
Mr. SIMON. If one of the cochairman could just respond briefly,

and I would be pleased to yield to my colleague, we simply didn't
receive the testimony in time to distribute it. When we do in future
hearings, we will distribute it on time.

This is a practice that has been followed. If I can add, while we
have put together a witness list, we will be happy toand our sub-
committee has always done thishappy to have any additional wit-
nesses the minority requests.

Mr. SENSENBRENNER. If the gentleman from Ihinois would yield,
that is fine. We have had no problem getting our witnesses on and
giving them the opportunity to appear.

But given the tenor of the statement of our cochair, the gentle-
.% man from California, Mr. Edwards, this appears to be the begin-

ning of a series of hearings to indict the activities of the adminis-
tration in this area.

That is your prerogative to do, and I don't quarrel with that, but
I do think that when we are about ready to launch an attack on
the administration or anybody else, we at least ought to give our
side of the aisle as much information in testimony pursuant to the
rules so that we can review that testimony and we can respond
with some research and with some intelligence and with some fore-
sight, and you just haven't give us that, Mr. Chairman.
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Mr. SIMON. Mr. Edwards.
Mr. EDWARDS. Thank you, Mr. Chairman.
I am as sorry as my cochair, and as Mr. Sensenbrenner is, that

we did not receive the testimony until this morning. I still have not
seen any of the testimony.

We will always share testimony upon arrival with our friends on
the other side of the aisle. I am just very sorry that in this situa-
tion today the material just did not arrive.

Mr. SENSENRRENNER. Well, if the gentleman from California will
yield, I would point out to everybody present here that what we
were handed coming into the room this morning is this thick. It is
at least 100 pages worth of testimony, consent decrees, analyses
and memoranda.

Again, you are expecting us to respond to what -these people say
cold, without even having the time to look through all of this stuff
to see what they have got to say. Very honestly, I don't think that
this is the way to do business.

Mr. SIMON. Are there further comments from other members of
the subcommittees?

If not, we will call our witnesses, and unless there is objection, I
will hear all three as a panelDr. Jessie Stone, Dr. John Casteen,
Dr. Raymond Burse.

Our first witness, Dr. Jessie Stone, the president of Southern
University System of Baton Rouge, La.

STATEMENT OF JESSIE STONE, PRESIDENT, SOUTHERN
UNIVERSITY SYSTEM, BATON ROUGE, LA.

Mr. STON,s. Mr. Chairman and members of the two committees, I
would like to express my personal appreciation to you for the privi-
lege and the opportunity of coming before you today to testify on
the matter about which 1 was invited to testify.

I would like, also, to say that my testimony is not to be construed
as being in favor of or against this or any other administration. I
shall simply try to point out to you the facts and circumstances as
I see them.

I have submitted a formal written statement, together with the
necessary copies, and copies of the consent decree, which will be
the subject of my testimony.

Mr. SIMON. They will be entered in the record.
Mr. STONE. I would like to express my appreciation to the people

of the State of Louisiana for the support that they haire given to
Southern University and to those governmental agencies that have
supported Southern University through the years, and especially to
that group of Louisianians that sat down and formulated the con-
sent decree about which I will be speaking here today.

I will make a brief statement, and then I will answer any ques-
tions that you may want to pose for me.

Southern University and Grambling State University on Septem-
ber 8, 1981, jointly signed a document with the Department of Jus-
tice, the State of Louisiana and the public, historically white uni-
versities of Louisiana, which after approval by a three-judge panel
of the Federal judiciary became known in Louisiana as the consent
decree.

7i
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Southern University was created in 1880. It gained land grant
approval in 1890. It is today a three-campus institution with cam-
puses in Shreveport, Baton Rouge, and New Orleans, La.

It is said to be the largest of the predominantly black public col-
leges or university systems in America. It offers programs and de-
greets in agriculture, home economics, the arts, humanities, sci-
ences, education, engineering, architecture, law, and military :xi-.
ence. It has ROTC programs. It does not offer degrees in military
science, but it does commission persons in the U.S. Army, the U.S.
Navy, and the U.S. Marine Corps.

Students come from all 64 parishes of Louisiana, 49 of the 50
States, and from 26 foreign countries. Eighty-two percent of the
students who study on the Baton Rouge campus receive financial
aid of one kind or another, mainly from the Federal Government.

Seventy-five percent of our students on the New Orleans campus
receive financial aid, and 95 percent of the students on our Shreve-
port campus receive financial aid of one kind or another.

We graduate about 2,000 students per year. Many of these stu-
dents go on to become teachers, doctors, lawyers, engineers, govern-
mental employees at the local, State, and National level, judges,
and a few college presidents.

They also serve in the Armed Forces of the United States where
we have four active generals on duty at this particular time in the
Army of the United States, and several others that are likely to be
appointed generals in the very near future, including a woman who
is a graduate of Southern University.

Grambling State University has enjoyed a similar history. It was
created in 1901 as the Colored Industrial and Agricultural School
of Lincoln Parish. By 1928, it had become a junior college with the
designation of Louisiana Negro Normal.

Students of both Grambling and Southern are mainly black. Lou-
isiana was one of the original Adams states, and litigation was
commenced in this action leading to the consent decree on March
14, 1974, because Louisiana refused to file a plan stating that it
was unitary.

The matter, of course, was turned over to the Department of Jus-
tice, who filed a suit. In 1973, Louisiana established a new constitu-
tion, and in its new constitution it took up the question of gover-
nance and created a management board for Southern University,
the Southe 11 University System, which is a management board of
18 members 15 of whom are black, 2 are members of the white
race, and 1 is American Indian.

Incidentally, 12 of those persons who serve on our board are
graduates of Southern University, and one is a student at Southerna
University.

The consent decree assigned subcommittee of 1981 provided,
among other things, for the general enhancement of Southern Uni-
versity or the programmatic enhancement of Southern University
through the institution of new programs that are provided in the
consent decree, and enhancement through the acquisition of facili-
ties.

It contains a number of provisions designed to impact upon the
relationships between Southern University and Grambling State
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University and other universities in proximate location or proxi-
mate to Southern University and Grambling State University.

As of this time in Louisiana, the consent decree, as I have point-
ed out in my statement, is being implemented in many of its as-
pects, and everyone in Louisiana seems to be especially pleased
with the cooperation that exists between the predominant black in-
stitutions and the predominantly white institutions.

There has been an exchange of faculty that has brought white
students to the campuses of Southern University, and I presume
Grambling State University, and black students to the campuses of
the predominantly white universities.

There has been a substantial increase in the student credit hours
generated by "other race" students on each of the campuses, that
is, the Baton Rouge campus, the New Orleans campus of Southern
University, as well as the Louisiana State University campus at
Baton Rouge and the University of New Orleans campus in New
Orleans.

Southern University and Grambling State University have not
received considerable increases in funding, but we have received
substantial funding of the programs that are called for in the con-
sent decree.

Nevertheless, the success of the consent decree will depend upon
the good faith of all of the persons involved in its implementation.
We have had a few instances in which other than good faith has
been manifested since the beginning of the consent decree. One in
particular that I would like to mention is that the consent decree
provides for the assignment of new high-cost, high-demand doctoral
programs on the campuses of Southern University.

Recently, we think that the State of Louisiana, the board of re-
gents, made an error when it refused to assign a Ph.D. degree pro-
gram in computer sciences at Southern University; we think con-
travention of the clear language that the consent decree assigned
that program to the Louisiana State University, Baton Rouge
campus.

This was done despite the fact that the monitoring committee
had voted to set aside the action of the board of regents, which in-
dicated originally that the assignment would be made at Louisiana
State University.

Of course, in that particular instance, the representation of the
board of regents was changed on the monitoring committee and a
subsequent vote of the monitoring committee went the other way.

But, still, this is a matter that does have some prospect of being
brought to the attention of the three judge panel sitting in New Or-
leans which originally signed this decree.

Another instance I might refer to is a situation which the board
of regents has recommended in capital improvements some
$22,100,605 for the predominantly black institutions, and the regu-
lar session 1983 appropriation bills, 459 and 460, indicate a high
probability that for the funding contemplated herein that will only
be $16,635,500, which would make it some $6 million short.

In the final analysis, and in conclusion, I would simply like to
say to you that enhancement of a university is more than the re-
modeling and repairs of the old and the building of new facilities or
the establishment of new programs of study.

13
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Enhancement is the improving of a school such that it provides
in the highest way valuable educational experiences to all who
enroll in it, viable programs and course offerings.

,,. The consent decree must not, I think, be viewed alone as an esti-
mate for the desegregation of higher education in the State of Lou-
isiana, but more as an organ for the establishment of the high edu-
cation experience in the State of Louisiana on a plane where excel-.
lence in performance is commonplace.

If the increasing funding, the program expansion, and the capital
improvements provided by the consent decree are limited in scope
to the mandate of the law to desegregate higher education in the
State of Louisiana, the consent decree is nothing more than an ex-
ercise in futility.

Broader concerns of having ample manpower in the market place
who are all the ethnic types in the State and able graduates of the
State's institutions of higher education, graduates who can improve
the quality of life in the State and create in it a higher social
order, I think, must guide the behavior of the State and its offi-
cials.

There must be, too, a determination by the court, and I think the
Justice Department, as well, to monitor the behavior of State offi-
cials when the consent decree is terminated lest there be a regres-
sion in the gains made by the historically black colleges during the
tenure of the decree.

The court, more than any other agency, has the best chance for
seeing to it that the good faith created by law becomes good faith
by conscience. The filing of the suit itself had an impact, though it
was not prosecuted for a number of years.

Certainly, the signing of the judicial decree itself will have a con-
siderable impact. Federal presence, I think, is necessary.

In addition, great care must be exercised so that there is no rep-
etition of the experiences we had regarding the Ph. D. degree pro-
gram in computer science.

The Louisiana Board of Regents recently approved that program,
as I indicated to you earlier. It now will be assigned to the board of
regents, when we think clearly Southern University was a better
choice.

The consent decree, in the final analysis, is nothing more than a
collection of words. It can become a living document only as its pro-

, visions are administered in good faith, even beyond the active
period of the consent decree.

I will be happy to answer any questions that you may have.
Mr. SIMON. Thank you very, very much. We will hold off ques-

tions for you until we get all through the panel.
(The prepared statement of Jesse N. Stone, Jr., follows:)

1 4



8

PREPARED STATEMENT Or JESSE N. STONE. JR.. PRESIDENT. SOUTHERN UNIVIRStTY
SYSTEM. BATON Roues. LA.

On Septeeber 8. 1981. the Southern University System and Grambling

State University. both public historically Slack universities. joined the

Public historically white universities in the State of Louisiana (Louisiana

State University System. Louisiana Tech University. McNees. StateUniverSity.

Nicholls State University. Northeast Louisiana University. North.* State

University. Southeastern Louisiana University. University of South.*

Louisiana, Delgado Junior College) and the United States Departoent of

Justice in the signing of a Consent Decree to desegregate the public insti-

tutions of hipper ethication in the State of Louisiana and to erase from them

all vestiges of segregation. Southern University. since its creation by the

Louisiana State Constitutional Convention of 1879 and its formation In the

city Of Yew Orleans. Louisiana. has enrolled only Mack students, as provided

for in Act 67 of MO of the G 1 Assembly of the State of Louisiana. The

recognition of the University as a land-grant college by the federal government

under the provisions of the Second Morrill Act in 1890 did not change its

designation as an institution for the education of Slacks. That limitation

remained in force, though Southern University was relocated in iiton Aoups.

the State's Capitol City in 1914.

Gramblinp State University has similar history. Granbling was created

in 1901 as the Colored Industrial and Agricultural School of Lincoln Parish.

1928, it had become a State supported Junior (Illege designated es

Louisiana Negro normal and lndvstrial Institute.- It was not until 1946 that

becane knew: as Cramb 1 ing College of Louisiana. and its clientele renained,

exclusively flack.

15
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Title VI of the Civil Rights Act of 1964, when it became law, became

also the catalyst which caused change In public higher education in Louisiana.

Under its provisions, the courts required those institutions and State higher

education systems previously comprising racially identifiable schools and

programs to readjust themselves in line with the requirements of the U. S.

Constitution and its various federal mandates. Under Title VI, the State of

Louisiana, in i969. along with nine other States (Arka.:as, Georgia, Florida,

Maryland, misstssippi, Horth Carolina, Oklahoma, Pennsylvania, ana Virginia)

were identified by HEW as states operating dual systems of education. HEW

demanded the preparation of desegregation plans, failure to do so would

lead to the termination of federal funds. The State of Louisiana through the

Louisiana State University board and the State board of Education, (the two

management boards for higher educa.:on in the State of Louisiana at that time),

submitted compliance reports, but refused to submit desegregation plans. it

was this refusal which led to litigation and the eventual Consent Decree which

is summarized below.

The litigation which led to the Consent Decree was commenced on March 114.

1974 by the United States through its Attorney General, to enforce the provi-

sions of the Fourteenth Amendment to the Constitution of the United States

and Title VI of the Civil Rights Act of 1964. The United States District

Court for the Eastern District of Louisiana has jurisdiction of this action.

In its complaint. the United States alleged that the defendants have

maintained a racially dual system of public higher education in violation

of the Fourteenth Amendment and Title Vi, and have failed to develop and

implement detailed plans to eliminate all vestiges of a dual higher education

system in the State of Louisiana. The defendants consistently denied these"

allegations. asserting that they were in compliance with the Fourteenth

Amendment and Title Vi.

16
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Southern University's System President, university administrators,

representatives of the Board of Supervisors of Southern University and /1

Agricultural and Mechanical College, and Southern University System's

counsel participated actively and fully In the negotiation sessions.

The other historically Clack institution, Grambling State University, was

represented by its President, university administrators, representatives

of the Board of Trustees for State Colleges and Universities and Its

counsel. Agreement was reached on the provisions set forth in thi Consent

Decrees The Court "ORDERED. ADJUDGED AND DECREED" that the defendants shall

implement in good faith the commitments set forth below and the parties shall

be bound by the following:

Section One: Governance

"The State of Louisiana is committed to representation on each of the

higher education boards without regard to race." The state adopts the goal

of increasing the other-race representation of all the Governance Boards,

except the Southern University Board, so that the composition of the

membership on each reflects the racial composition of the State's population.

The state adopts. as an Interim six-year goal, the increasing of other-race

representation on the Board of Supervisors of Southern University so that

the racial composition reflects inversely the racial composition of the

state. (Page 3)

Section Two: Increased Student Access

"Equal Access...The state adopts the goal that the proportion of Black

high school graduates throughout the state who enter public institutions of

higher education shall be equal to the proportion of white high school

graduates throughout the state who enter such institutions... ."

tri
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"The state also adopts the goal that the proportion of qualified Slack

Louisiana graduates who graduate from undergraduate Institutions in the

state system and enter state graduate and professional schools shall be

equal to the proportion of qualified white state residents who graduate

from state institutions." (Pages 3 and 4)

Section Three: Student Financial Assistance

"In order to ensure that other-race students who are financially unable

to attend college may be afforded, to the extent possible, the opportunity

to do so, state funds administered by the Governor's Commission on Services

to Education and available to undergraduate and graduate students shall be

administered in a manner so as to enable each institution to achieve its

other-race enrollment goals."

"In addition, the state shall establish a scholarship program to assist

those institutions that offer professional programs in medicine, dentistry,

and veterinary medicine to Increase the level of other-race participation

therein. Eligible students will receive a $5,000 scholarship per year... .

(Page 8)

Section Four: Student Attrition and Developmental Education Programs

"The state shall take furthe7 steps to reduce any disparity between

the proportion of Black and white students completing and graduating from

Louisiana public institutions of higher education." (Pages 8 and 9)

Section Five: Equal Employment Opportunity

"The state shall adopt the goal that the proportion of Black adminisra-

tors, faculty, and staff employed at each Louisiana predominantly white public..

Institution of higher education and staff employed by each higher education

board shall be equal to the proportion of Black Individuals with the required

18
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credentials In the relevant labor market. Additionally, the state shall

adopt the goal that each predominantly Black institution of higher education

shall Increase its proportion of white administrators, faculty and staff."

(Other requirements are delineated on Pages 9, 10, 11, and 12.)

A significant part of Section Five add he Southern University

and Crembling State University Faculty Development Program. The purpose

of the program will be to allow faculty members at each institution who

lack the terminal degree to take paid leaves of absence In order that t!.ey

may obtain terminal degrees. The program will be fuaded for six years as

follows: Grambling State University will receive $70,000 annually and the

Southern University System will receive $230.000 annually."

Section Six: Cooperative Efforts of Proximate Institutions

The proximate Institutions in the Lincoln Parish, Baton Rouge and New

Orleans areas shall develop cooperative plans. The cooperative programs

in each area shall include: Faculty Exchenee Programs. Student Exchange

Programs. Dual or other Cooperative Degree Programs, and Other Cooperative

Efforts. (Pages IL. IS, and 16)

Section Seven: Enhancement of Predominantly Black Institutions

Outlined are enhancement procedures for Caddo Parish Area and Enhancement

of Academic Programs. See specific programs (Pages 19. 20. 21. and 22). In

addition. Future Program Considerations will be reviewed for implementation

at predominantly black institutions. New Role. Scope and Mission Statements

are mandated for each predominantly Black institution. The Board of Regents

shall give priority to placing at a predominantly Black institution any of

the programs identified in prior sections for which a need is established

during the term of the Consent Decree. The Board of Regents will give

19,
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special consideration to placing new high-demand, high-cost programs at

A predominantly Black institutions. The board of Regents shall not approve

any new program at a proximate predominantly white institution which

duplicates a program established at or approved for the proximate predom-

inantly Black institution.

Capital Improvements at Predominantly Black Institutions

"The state shall Improve existing facilities and construct

new facilities at its predominantly Black institutions such that

their physical plant will be comparable to those available at com-

parable predominantly white institutions. The board of Regents

shall adjust its five-year capital outlay plan by January 1, 1983

to incorporate the recommendations of the facilities study, assigning

the highest priority to correcting deficiencies Identified by the

study. excepting emergencies, and the state shall provide capital

outlay funds consistent therewi.h." (Pages 24 and 25)

Increased Financial Support

"The board of Regents shall amend the State Appropriation

Formula to include a mechanism by which state appropriations per

FTE law student at Southern University-Baton Rouge will be at

least at parity with state appropriations per FTE law student at

the Paul M. Hebert (LSU) law Center. Additional funds in the amount

of at least $285,000 per year shall be appropriated to Southern

University for a period of six years for enhancement of its law

School. The state shall ensure that Southern University and

Grsmbling State University will receive appropriations reasonably

necessary to fund the requirements of this Consent Decree." (Pages 25

and 26) '

20
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Section Eight: Monitoring and Reporting

"A committee, to be known as the Consent Decree Monitoring Committee,

shall be established to monitor the compliance of the defendants with the

requirements of this Decree."

The Consent Decree Monitoring Committee shall consist of nine members.

Each board shall appoint two members of the committee. These two may be

members of the board or employees of the institutions under its supervision.

The Governor shall appoint a member who will serve as the Chairman. (Pages

26 and 27)

Responsibilities of the Consent Decree Monitoring Committee, In terms

of Reporting, Including Narrative Assessment and Statistic 11 Reports are

described on Pages 27, 28, and 29.

This Decree resolves all issues in contention between plaintiff and

defendants in this lawsuit relating to compliance with and enforcement of

the Fourteenth Amendment and Title VI.

The court shall retain jurisdiction of thiS action to assure implemen-

tation of the provisions of the Decree.

The Decree shall become effective upon the date of its entry by the

Court and shall remain in effect until at least December 31, 1987. On

December 31, 1987, the Decree shall terminate automatically unless the

plaintiff by motion requests the Court to conduct a hearing to determine

whether the defendants are in compliance with the provisions of the Decree.

No party to the Decree admits, by entering into this agreement, tost

there has been a violation of the Constitution of the United States Title

VI, or any other law, regulation, mi., criterion, or executive order. No

such determination has been made by the Court.

Good faith efforts on the part of the defendants are mandated to achieve

and implement: the goals and commitments of this Consent Decree. The goals of

21
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the Decree are not to be construed as quotes and the failure to achieve

any goal shall not in Itself constitute noncompliance.

An Addendum to the Consent Decree wesegreadupoo to settle the unre-

solved issues affecting postsecondary education in the Caddo-bessler ores

following approval of the Co Decree.

The State agreed to make Southern University-Shreveport/bossier City

(SUSIO) comprehensive community college and to provide the funding and

support necessary to ensure attainment of this objective. In addition.

the new positions of vice cheneellor for planning and development and

director of community services and continuing education were crested. M

assisting agency will ho hired for three-year period to aid In the design

of the comprehensive pier. for SUSIO. As a part of the institutional develop-

ment plan, the assisting agency ehall recommend and assist In the preparation

and Implementation of no fewer than twelve exclusive new programs at SUM.

The State agreed to fund new programs at SUSI* at a level to make the

programs viable and capable of attracting students of all . Off-campus

locations will be identified for SUSIO's Instructional programs.

Programs in operation at bossier Parish Community College (IPCC) as of

September I. 101 are not effected by this Addendum. Mow programs recommended

for PPCC :hall be subject to the provisions of the Addendum and shall not

ad ly affect the other -race presence at SUM.

The Addendum further contains provisions for Cooperative Programs, Other-

Race Faculty Exchange. Other-lace tludent Exchange. and Dual or Other Coopera-

tive Progress. Six -year enrollment and employment absis are also Included.

Cooperative efforts are mandated for LSU-Shreveport. ISU Medical Center and

Shreveport-bossier Vocational-Technical Institute. An Inter-institutional

Council was established to effect improved communication, cooperatitil planning
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end coordination of Joint educational and training programs offered by

member Institutions in the Caddo-bossier area.

The Addendum wee emended to revise the timetables for compliance with

the provisions inasmuch as the delayed entry of the documents prevented

hiring the assisting agency on the original date contemplated in the

Addendum.

The Consent Decree as provided for an increase in formula funding for

developmental education for trembling State University and the initItutlens

In the Southern University System for a period of six years. effective the

fall Semester 1942.

The following new academic programs are operatives

Computer Science (11.5.) Hew Orleans campus

The Computer Science Program yes approved March 22, 1982.

The enrollment In this program for the 1912 Fell Semester was

89 in the day school end 91 in the evening college. A 248

increase Is projected for the Spring Semester 1989 based on the

addition of one course in the Weekend College and the unofficial

enrollment count as of January 15. 1989.

Substance Abuse (11.5.) Mew Orleans campus

This program was approved June 211, 1982. At the end of the

fall Semester 1982. this program had 63 majors. Thirty of these

students are other-race students.

The following new academic programs have been approved by the Southern

University board of Supervisors and the Louisiana State Board of Regents:

Health Programs (P.S.) baton house and Hew Orleans campuses
-Center for Small Farm Research - Baton kluge campus
-Print Journalism (CA.) New Orleanti campus
-School of Accountancy - Baton Boucle campus
-Criminal Justice (B.S.) New Orleans campus
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-Technology (1.S.) Mew Orleans campus
-School of Nursing - Paton Rowell come°,

-Environmental Chemistry (1.S.) Baton Roues campus

Scheduled to be Implemented on the baton Rouge campus In August. 1919

are:

Computer Science Program (N.S.)

Rehebilitation Psychology (1.S.. N.S./N.A.)

Speciallaucatlift Programs (N.Ed.)

The specialist and doctoral programs (U.S.. Ed.D.. and Ph.D0 are .

tentatively scheduled for Implementation in August. MS. The N.P.A. Pro-

gram In Public Admin1 ion on the baton Rouge campus and the School of

Social York (mS1d) on the New Orleans campus have been submitted to the

Louisiana State board of Regents for approval. The School of Social York is

to become operative in the 1943-14 session.

Many cooperative efforts In proximate Institutions under the provision.

of the Consent Decree have been successfully implemented at Southern University-

New Orleans.

.The Joint Committee on Cooperative Efforts has been organized.

A statement on the formation and the description of the committee.

requested by the board of Regents. has been developed end signed

by the Chancellors of Southern University-New Orleans and the

University of New Orleans.

The report which follows presents detailed activities relative to faculty

exchange. Jtudent exchange, guest lecturers. CoOperative/Dual Degree Progreo,

and other areas of cooperation.

During the Fail 1982. five Southern University -New Orleans faculty

members (3 Slacks and 2 others) taught at the University of New Orleans.

During the Spring 1982, nine Southern University-New Orleans professors
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(5 flacks, 1 'Atte and ) ethers) are teaching at the University of Mew

Orleans. The Consent Decree teal ter 192.1) Is three.

During the fall Semester 1942, five University of New Orleans pre.

fessers (5vhites) taught it Southern University.mew Orleans. During the

Spring Semester 192, eta Uhlverslty of New Oriesns faculty me bets (6

whites) are teaching at Southern University-Mew Orleans.

Southern University-mew Orleans and the University of New Orleans have

constructed a rotation plan for faculty exchange through the Spririg of 1911.

Outing the fall and Spring Seem ttttt of 1942.12, two guest lecturers

from the University of New Orleans participated In black mlstery activities

at Southern University-New Orleans.

During the fall Semester 1912. )1 Southern University-mew Orisons students

0011ecksand 1 other) generated 92 student credit hours (WO at the

University of New Orleans. During the Spring Semester 191), 6) Southern

University-Mew Orleans students are generating 277 SCms it the University of

New Orleans. at the and of the Spring Semester 1912. a total of )70 Stift

wAll have been generated by Southern University-New Orleans students. The

Consent Decree goal is 150 SCms. Of the 370 $011. 327 wire generated by

black students.

During the fell Semester 1982, 69 University of New Orleans students

(1111ecks. )6whItes end ) others) generated 15) Semi at Southern Uhtworettr

New Orleans. During the Spring Semester 10), 120 University of Mew Orleans

students (29 blocks. 120 whites and 21 others) are generating 522 Stift et

Southern Unlversity-mew Orleans. At the end of the Spring Semester 196),

total of 475 SCMs will have been generated by University of Mow Orisons

students. The Consent Decree goal is 500 SCMs. Of the 675 Stns. 471 were

generated by white students.
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Silk cress will offer Oval boort, regrmos (irb).erCooperative

Degree Programs (COO) between Southern Oniversity.11ow Orleans end the

University of New Orisons. Seth camewtos are continuift, 14 conduct further

discussions. including consultatien with appropriate faculty gram's. in

order to mete detailed plans for further imelementatioft.

Otto, Moos et CwpsratlM

The University et Mow Orieens -Southern University-New Orisons committee

en Joint Cooperative Efforts Is eeplerifts.mony areas of cooperetion not

motioned under the Consent becroe.

A statement to oPPoo, in the 194344 University st New Orisons and

Southern University-Mow Orleans catelega is, "The University et Mew Orleans

Ms established close ties with Its ftelohlwor sister unive7sity. Southern

University in Kew Orleans. Numerous cooperative prostamt watt or are In

the process of being developed. Inclurled boons these progrome error

Art Education
Social Welfare
Engineering

tObss Studies
Journalism
Computer Science

To facilitate crossregistration st the two schools. the respective

registrars` offices have developed *Joliette:me protocols for each university

sod are developing comestible calendar. Students and faculty from both

schools are now exchanged on a regular basis. loth schools are roping lofty

mutual benefits because of this association and are proud of these coopers

tive efforts among the students ant faculty of both universities.

Questionnaires hove been forwarded to sit faculty end student exchange

participant] from Southern University-Mew Orleans and the University of Mew

Orleans. Men the results of this euestionneire are compiled. It will be

recorded In a future bimonthly report.
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The Joint publication of one or more issues of the Observer and the

Driftwood are now contemplated. The two universities are investigating the

possibility of producing one or more combined issues of the student news-

papers, the Observer (Southern University-New Orleans) and the Driftwood

(University of New Orleans), as a feature of the cooperative Journalism

program that will be developed between the two universities.

Identical calendars for both campuses to facilitate cross-registration.

The registrars on both campuses are working on the development of-concurrent

calendars and considerable progress has been made in terms of registration

dates and orientation periods as well as examination periods. Beginning with

the Summer Session 1983, the calendars will be identical.

The Joint Committee held a meeting on November 4, 1982, to which were

invited various student representatives from both schools. A dialogue has

begun between these student representatives that will lead to cooperative

efforts between the two SCA groups and between the student newspapers.

The Caddo-Bossier Inter - Institutional Education Council, mandated by the

Consent Decree, convened on December 7, 1982 at LSU-Shreveport by invitation

from Chancellor E. Grady Bogue of LSUS. Dr. William Arceneaux, Commissioner

of Higher Education, was present and opened the meeting.

By-laws were drawn from the Council to consider and were adopted in

the April 12, 1983 meeting hosted by Dr. Donald A. Webb at Centenary College.

The Council will have three meetings a year -- September, December, and April.

The next scheduled meeting of the Caddo-Bossier Inter-Institutional Education

Council is September 14, 1983 to be hosted by Chancellor Leonard C. Barnes

at Southern University-Shreveport.

Member Institutions: Southern University-Shreveport, Bossier Paiish

Community College, LSU Medical School-Shreveport, LSU Medical Center School
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of Allied Health Professions, Shreveport-liossier Vocational-Technical

Institute, Northwestern State University College of Nursing, Crimpling

State University, Centenary College, and Louisiana State University-

Shreveport.

Southern University at baton Rouge exceeded its Consent Decree Faculty

Exchange goal for the 1982 -83 academic year. The Fall Semester 1982

exchange program includodfive (5) Southern University instructors at

LSU and seven (7) LSU instructors at Southern. In the current semester:

Spring 1983, fourteen (14) southern University professors are teaching in

the exchange program at LSU, and eighteen (18) LSU faculty members are

teaching at Southern.

Fall Semester 1982 faculty exchange personnel from both Institutions

were interviewed at an evaluation session at Southern University on

December-9. 1982. Mo major problems surfaced in the meeting. Minor tor

plaints were registered concerning office space and parking. Some instructors

thought the orientation could be more extensive, and some felt that the

exchange experience could be more effective and meanin;ful through longer

appointments.

The student exchange goals are listed in terms of student credit hours

instead of the number of students who are cross-registered. In the first

year, LSU students should be carrying at least 600 student credit hours at

Southern, and Southern students should be enrolled in a minimum of 300 student

credit hours at LSU. The goals 1 each year so that by the 1986-87

school year, the credit hours required will be 1300 and 1100 for LSU and

Southern, respectively. Approximately 981 student credit hours, including

278 credit hours by Black students, will be earned by Southern student's croft-.

registered at LSU during the 19,82-83 school year.
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Progressive Increases In student exchange goals In succeeding years

may present a problem for both institutions. Included among the measures

being taken to help increase the level of Su/LSu student exchange are:

I. Joint publication of course schedules-future
implementation:

2. publication and distribution of "attractive
course" is on both campuses:

3. development of "magnet tourist":

A. Joint production of SU/LSU cross-registration
procedures.

S. provision of free student transportation under
certain conditions:

.

greater encouragement of cross-registiation
through advisement:

7. scheduling certain courses at strategic times
...ore convenient for cross-registration students: and

111. honoring parking decal, on both campuses.

Addressing the problem of the need to develop strategies to Increase

cross-registration. especially the cross-registration of LSU students

at Southern, the SU/LSU Intercollegiate Coordinating Council appointed

committee to design a "super magnet" course. The class would meet

alternately at Southern and (Su, and free student transportation would

be provided. The course would be a public Issues seminar utilising

guest lecturers with state, national and possibly, international repu-

tations.

Agreement statements for cooperative efforts between Southern University

and Louisiana State University. Baton Rouge have been developed:

An Agreement for Cooperative Activities in Special Education,

An Agreement for Cooperative Activities in the Masters Degree
Program in Public Administration

-An Agreement to Establish Dual Degree Program of Study
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As a result of a mandate from the State of Louisiana Board of Regents

in regard to Southern University-Baton Rouge and Southeastern Louisiana

University-Hammond. the two universities entered into a cooperative arrange-

ment which involves both faculty and student exchange.

During the Spring Semester 1982. one faculty member from Southern

University-Baton Rouge taught one course in compute( science atSoutheastern

Louisiana University. and one faculty member from SoUtheastern Louisiana

University taught one course in computer science at Southern University-

Baton Rouge.

Thirty-two students from Southeastern Louisiana University enrolled in

a computer science course at Southern University-Baton Rouge during the

current semester.

The Consent Decree and the Addendum to-the Consent Decree both provide

for special financial support to aid select institutions in the implementa-

tion of .the Consent Decree as envisioned. The major financial commitments

were to the 'Predominantly Pack Institutions". Go-ambling State University.

Southern Unsversity-New Orleans, Southern University-Baton Rouge. and Southern

University-Shreveport.

The total funds made available through state.sppropriations to all

institutions included in the Consent Decree amounted to $8.4710.588 for

operating purposes during 1982 -83. The predominantly Black institutions

received S4.476.768 of the total funds in 1911243 as shown In Tables I and

The Louisiana State Board of Regents has recommended that the state

provide $9.02.511 in Consent Decree funds during the 1933-34 fiscal year.

Their recommendation includes S7.393.597 for the predominantly Black

institutions which requested 59.497.452 for 1983-34. A summary of the funds
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SUMMARY'OF-GONSENT'OECREE FUNDING

INSTITUTIONS FUNDED
Predominontly Black
Institutions

Actual
1982-83

Requested
1983-84

Recommended by
Board of Regents
for 1963-64

Included in Appropriation
Nouse Bill No. 133
Regular Session 1963

Grambling State University $1,146,097 $1,456,976 $1,466,193 $1,466,193

Southern - Baton Rouge $1,552,964 $5,276,564 $3,466,071 $3,466,071

Southern - Nev Orleans 765,752 1,641,937 1,356,039 1,356,039

Southern - Shreveport 107,955 235,973' 204,294 204,294

Southern - System Office 662%000 662,000 662,000 676_073
Total Southern System $3,326,6/1 $8,0313,474 $5,930,404 0,926.779

Total for Predominantly
Black Institutions $4,476,766 $9,497,452 , $7.396,597 $7,394,972

Predominantly Black
Institutions $4,476,766 $9,497,452 $7,396,597 $7,394,972

Other Institutions 2,650,616 1 L 646 L 669 1,653,914 1,621,222
STATE'S TOTAL $7,127,566 $11,144,321 $9,052,511 $9,016,194

TABLE I

1.
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TABLE II

' CONSENT DECREE FUNDING

Aludgeted Requested -

Page 1 of 5

Regents

Regents

Recommendation
ComparedInstitution/Project 1512.15 158)-14 Difference Recommendation To 1582-85 Bud.

;GramblInt

General Enhancement
S $7$.000 $ 375.000 $ -0- S 373,000 $ -0-

Developmental Education
500,000 500.600 -o! 500.000 -o -

Faculty Oevolopment
70.000 70,000 -0- 78,000 -0 -

Other Race Recruitment
9y.000 35,000 -0- 95,000 -O-

..Professional Services for Program
Development

40,000 -0- (40,000) -0- (60,000)
NAT In Natural Sciences

'-0* 27,500 27.500 15,500 13.500
NAT In Social Sciences

-0-
, 26.500 24.500 17,50. 17.500

NSW In Social Work
-0- 12,000 12,000 6,000 6.000

NBA In lysine's Administration
-0- 16,000 16,000 5.000 5.000

NS In Criminal Justice
-0- 7.600 7.000 11,000 4,000

IISN In Nursing
-0- $7.000 $7.000 173.36$ 173.348

NS in Developmental Education
-0- 100.875 100.575 82,116 82,116

NALS In Liberal Studies
-0- 76,006 74,006 52,612 52.612

Co-operative Efforts 66,057 66,097 -0- 66.097 -0-

Total C.:ambling
--704707 TVWFRI PITIOFT TalCiR 320,094
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TABLE Ii (tont'd)

CONSENT DECREE FUNDING

Budgeted Requested

Page 2 of 5

Regents

Regents

Recommendation
Compared

Institution/Project 1982-83 1983-811 Difference Recommendation To 1982-83 Bud.

Louisiana Tech

Co-Operative Efforts
--11:7657 7.1.-C8T) 66,07 -o-

Board of Trustees

Legal Fees

2 ,000 ---757566 25,000

TRUSTEE SYSTEM TOTAL $1 239 194 $1,558,658 $ 3.19,464 $1,559,290 $320,096

Southern-Baton Rouge

Other Race Recruitment 143.294 172,295 29,001 143,294

Developmental Education
486.5oo

486,500 486,500

School of Nursing 55,833 496,465 440,632 221,232 165.399

School of Accountancy 69,105 616,622 5117.517 167.393 98,288

Center for Small Farm Research 59.805 668,00 60,200 433,430 373,625

Co-Operative Efforts 50,000 60.700 10,700 50,000 -0-

Law School Parity Enhancement 638,427 758,516 120,089 757.780 119.353,

Computer Science -MS Degree 500,809 500,80 473,40 473,40
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TABLE II (Coned)

CONSENT DECREE FUNDING

Budgeted Requested

Page 7 of 5

Regents

Regents
Recommendation

Compared
Institution/Project 1982-83 1 1983 -84 Difference Recommendation To 1982-83 Bud.

Public Administration- (SPA) 371.420 371.420 226.335 226.335

Special Education 178,100 378,100 198,200 198,200

Environmental Chemistry 203.253 203.253 165,7113 165,343

Rehabilitative Psychology 330.079 330.079. 142.938 142,938

Allied Health 235.800 235.800 22,217 22,217

Professional Services for Program
Planning 50,000 -07 (50,000) (50,000)

Total Southern-BR

17552.9 11 5,278,564 T71170:1 3,41117117 1,935,107

Southern-New Orleans

Other Race Recruitment 50.095 50,177 82 50,095

Developmental Education 275.190, 330.419 55,229 275.190 -o-

Professional Services for Program
Planning 70.000 35,000 5.000 (30,000)

Co-operative Efforts 50,000 62,272 12,272 50,000 -0-

School of Social Mork 62.420 398,567 336.1147 288,626 226,206

Computer Science 83,796 172,908 89,112 171,758 87,962

Print Journalism 50,696 163,679 112,983 150,107 99,741

3 4



TABLE II (Cont'd)

CONSENT DECREE FUNDING

Budgeted Requested

Page A of 5

Regents

Regents
Recommendation
Compared

Institution/Project 1,62-83 1943-61 DICerefte Recommendation To 1112-11) Bud.

Transportation 54.376 88,126 53.150 74.214 14.310

Technology 31,267 16,260 51.993 75.216 603.5111

Substance Abuse 68,816 107,095 36.229 51.851 26.034

Criminal Justice 15.4% 69.9311 111.136 71.913 25.117

Urban Studies -0- 57,500 57.50 18.402 111.602

Total Southern-NO ems' 1.611,937 154.185 1.356.031 510.214

Southern-Shreveport

Other Race Recruitment 26.000 55.9601 5.641 26.004 -0-

Dwftlopmentel Education 61.955 102,016 20.061 61.555 -0-

Administrative Positions

fotal Southern -S

-0-

-r67753r-

35.033

MME

96.093 96.339 94.139

111-615 204,254 94,319

Southern System Office

General Enhancement 627,000 627.000 -0- 627.000

Faculty Development 230,000 2)0.000 -0- 230.000

legal Feet 25.000 25.000 -0.. 25.000

Total Southern System Office "grow- 111W-60- ------- -lir .-"r- ---47.-=
SOUTHERN SYSTEM TOTAL 65.528.671 56.0711.121 91.709.801 scold 101 $2.401.733

..
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MILE 11 (Cont'd)

CON12MT Ott122 UNDOSt

iludpetod io4Uestod

Page S ei

Assents

S

Aeponts
Recommendation

ComparedInstitution/roject 1111211) Difference lecodwondations To 102413 Dud.

LSU -Oaten Domes

Co-operatIve CIforts

50,000 51.434 1,434 50,000

University of HOW Orleans

Cooperative Efforts

(17.062) 76700"
Veterinary School

Other Mac. Scholarships

Treasb,
,

War35,000 35.600 20.000

Medical Center
1 1

1.54f,721 ,

1

7)2.617 (6S3.,06) 732.617 (tst.,041
General Compliance

Minority Professional
Scholarships 10.000 140,004 '0.000 1.0,000 fo.000

Total Medical Canter

1.611,221 112,117 :MEE 112.117

LSU-Alosandria

Osvelopmentol Education 1 a
-0- -0-

LSU SYSTEM TOTALS
. 21.506.72) tt.0)2.161 $ (676.532) $1.047.617 t (54.906)

toard of Nonni,
$ 653.000 515.4;00 (1$1,000) $ $15,000 $ (1$8,000)

STAR TOTALS. 57,127.516 $11.111,321, $4,016.735 $1.052,511 $t424.115

1 3G
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requested by the institutions, and the funding recommended by the Soard of

Regents, and Included in the Regular Session, 1982 House 1111 No. 158 for

1983-04 fiscal year Is set forth In Table I. The amount recommended for

etch agency Is shown In Table II.

The Louisiana State Board of Regents has recommended that the state

funds 522,100,605 of Capital Outlay Projects for the predominantly Slack

Institutions. The total Consent Decree projects recommended amounts to

525,600,605; the summery distribution Is as shown In Table III, and the

details of the recommendations appear In Table IV. A comparison of

recommended funding with funding being considered by the Legislature for

Southern University appears .in Table V:

TAKE III

.

Predominantly flack
Institutions:

Crumbling State

bard of
Regents

Recommended

Included in Rouse
gills 459 and 460

Regular.Session 1989

University 8,500,313 S 8,635,000

Southern-University 13,399.813 - . 3,999,500

Total Predominantly $22,100,605 S16,634,500
Slack Institutions

Other Institutions $ 3,300,000 S 1,100,000

Total Consent Decree
Capital Outlay Projects $25,600,605

The benefit of the Consent Decree to Southern University and Grambling

State University is now, and will be in the future, function of the'omod

faith of the State of Louisiana and its officials. If that good faith is

limited to the tenure of the Decree, then, the enhancement of Southern

67
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1 TABLE IV

CONSENT DECREE

GRAMSLING STATE UNIVERSITY

Page I of 3

Construction of the College of Nursing Building

Planning for New Businessand Computing Center

Planning, Construction and Equipment for Phase 11 of the New Physical Plant

Planning and Construction-Repairs to Existing Utility Systwas

Landscape and facilities Master Plan Construction

Demolition of Buildings (900,11.14,15.2G.21.23.27.47,S7, and 103)
. .

$ 4,725,000

552,000

654,000

1,9436,60 Csi

60,000

52,109

Planning for Renovation of Pinchback Hall
100,000

Planning for Renovation of Wheatley Hall 135,000

Planning for Renovation of James Hall
100.000

$ $.500.717

SOUTHERN UNIVERSITY-BATON ROUGE

Construction of the School of Nursing Building 6.251,000

Planning for New Social Selene Building
435,436

Planning for New Architecture Building
47605,

Planning for Small farms R ch Center 156.600

38
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TIME IV CONT

CONSENT DECREE - continued

MINER* UNIVERSITY-SATON Rome

Planning for a Raw Special Education Center

Master Plan these 11. Analysis of Heating and A/C System

Demolition of SuildIngs (1.).$.7,..,00.11.12.13.14,15.17.19.2).)0.41.44.

75E.79410.17.92.34.14,)

Relocation of the Physical Plant. Central Stores and Motor Pool

Renovation of Dormitory SS1
(Planning and Construction)

Planning and Renovation of Physical Education Wilding

Renovation of Harvey Auditorium
(Planning and Construction)

Renovation of AuditoriuKCyonesiun
(Planning and Con Sion)

Renovation of Azalea Dorn
(Planning and Construction)

Planning for that Renovation of Crandison Dorm

SOUTHERN UNIVERSITY -HEY ORLEANS

Continuation of Planning of a Multi - purpose Classroom Wilding

aP

115

Pogo 2 of )

$ $15.$1)

150.000

112.331

2.405.6%

145.485

ISCso

1,1.512

$40.46$

515.704

96.0403

1,i.172

-a

ts



'TAME CONY

CONSENT DECREE - continued

SOUTHERN UNIVERSITY-NEW ORLEANS

Installation and 4o/ovations for Computer E4uipsant

P1ennIne for Renovation of the 014 ScioncequildIng

Renovation of Cafeterin
(Planning and C ion)

Renovation of University tenter
(PlanAlft, ant Construction)

SOUTHERN UNIVERSITY-SMIVEPORTOOSSIER

Purchase and Installation of Computer Equipment

LOUISIANA STATE UNIVERSITY MEDICAL CENTER-SHREVEPORT

Renovation of the Nursing School Oulidinq

40

4 4

Pat. Sr 3

S 55,000

10.000

30.25)

10.)17

116.109

3.500.000

$25.600.4o5



TAILED

COMPARISON OF'FUNOINCRECONMENDEO BY
INIARD OF REGENTS ANDINOUSE 8111 14!

SOUThIRN'UNIVERMY'CONSENT DECREE CAPITAL OUTLAY
PROJECTS FOR 1943-84

Pogo 1 of I

PROJECT

.
(SUSI°

19113-$4.11ecomeendatIons From
Board of Regents' Consent Decree

Five-Year Capital Outlay hen

Mouse Bills 459, 460
Regular Session, 1983

Construction and Equipping of the School of
Nursing Building

'

$ 6,251,000

,,
(include

$ 6
s $600250,000 for Planning,

leaving $5,650,000 for construction)

Planning, Construction and Equipping of the
Nip. Social Science Building

435.1038

' For Planning(Clonstructon recommended for 1984-85)
-0-

Planning, Construction and Equipping of the
Center for Small Farm e h

154,800

For Planning
155.000

for thinning

Planning. Construction and Equipping of the
Special Education Center

319.13
Planningfor Plan

(Construction recommended for 1984-$5)

-0 -

Demolition of lul idings (1,9,4.7,8,9,10,11,

12.13.14.15.17.19.23.30.41.64.75E.754.80.
$7.92.94.149)

112.338
100,000

Relocation of the Physical Plant, Central
Stores and Motor Pool

1 .

2,405,496 245,000

Renovation of Physical Education Building
185

184,000
($2,023,864 recommended for 1984-$5)

185.000

Renovation of Harvey Auditorium 191,512
190.

(includes $20,000 fo000 r Planning)

Renovation of Auditorium-Dyenesium 940,4611 45.000

,
e 4



TABLE V

COMPARISON OF FUNDING RECOMMENDED BY

BOARD OFREGENTS AND 130051'11U 459
SOUTNERN.UNIVERS/TYCONSENT.DECRICAPITAL OUTLAY

PROJECTS FOR 1981-84

a

Page 2 of

4

PROJECT

(SUM% CORI)

1983-84 Recommendation, From
Board of Regent,. Consent Decree

Flve-Year Capitol Outlay Plan

House Bill 459, 460
Regular Session, 1983

Renovation of Dormitories

Azalea Dormitory
Grandison Dormitory
Oormitor, 181

$ '515.708
96,000

145.685
S -O.

Master Plan Phew II. Analysis of Nesting
and A/C Systems Campus -Wide

11.
.

150.000 150,000

Planning. Construction and (quipping of Ii,,
Mn,. Architecture Building

474.159 (For Planning)
(Construction Recommended for 1983-84) -0 -

TOTAL 512,378.217 57,320,000

(4 2



TAKE V

COMPARISON Of 111010104 RfC0111111101111 ST

MORRO OF RESENTS ARO NOUSE SILL 15)
SOUTNERII UNIVERSITY CONSENT DECREE CAPITAL OUTLAY

PROJECT FOR

Pat. of 1

PROJECT
(SUNG)

1,8)411 Recommendations Fro.
board of Ratents. Consent Cescroe

Five-Toor Capitol Outlay Plan

Mew. ally 15).140
Regular &Ration. ISO)

ConstruCtion and (quipping of Mew Multi.

Purpose Oul(ding
$ 1)7.172 (For Planning) - &-

Renovation of Old Science OuildIng
70.000

($7IE.$21 rcoomended for 1)61085) $ 75.000

Ronevation of UnivorsIty Cont., 171.717 17$.000

(includes $15.000 for elonnINE)

Renovation of Cafeteria 7011.177

Installation and Renovationifor Co-outer
(quIpment

55.000 -0- .

TOTAL $1.101082 5550.000

..... 4 --f,
.



TAME V

COMAA1;001 of mom RICOPMEROCO BY
BOARD OF REGENTS AND HOUSE SILL 451

same's* UNIVERSITY CONSENT DECREE CAPITAL OUTLAY
PROJECT FOR I,( )-84

Pogo 4 of 4

PROJECT
(SUDO)

111)-114 Reiemeendatlees Free
Boer( of Revett Consent Decree

FIve.Yeer Cafitei Oetley Plan

Nees. 11111s 159,1441
Resets. sessle., 11BT

Purchase ...4
( ,,, Ipmont

lestslIstiee of Compete. BI16,1161
B12/.500

(ecomissende1 for reeevet)o.s
to accommodate Foopwter eseIgment)

TOTAL 116,801 5129.500

.
.
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University and Grambling State University will fall far short. Enhancement

of a university is more than the remodeling and repairing of old and the

building of new facilities, or the establishing of new programs of study.

Enhancement is the improving of a school such that it provides In the highest

way valuable educational experiences to all who enroll in it through viable

program and course offerings. TM Consent Decree must not be viewed 0004

as an Instrument for the desegregation of higher education in the State of

Louisiana, but more as an organ for the establishment of the higher education

experience in the State of Louisiana on a plane where excellence In perfor-

mance is commonplace.

If the increasing funding, the program expansion, and the capital

improvements provided by the Consent Decree are limited in scope to the

mandate of the law to desegregate higher education in the State of Louisiana,

the Consent Decree Is but an exercise in futility. The broader concerns of

having ample manpower in the market places who are of all the ethnic types

in the state and able graduates of all the state's institutions of higher

education, graduates who can Improve the quality of life In the State and

create In it higher social order must guide the behavior of the State and

its officials.

There must be, too, a determination by the court to continue to monitor

the behavior of the state's officials when the Consent Decree is terminated

less there be a regression in the gains made by the Historically Black

Colleges during the tenure of the Decree. The court, more than any other

agency, has the best chance for seeing to it that the good faith created by

law becomes good faith created by conscious.

In addition, great care must be exercised so there is no repetition of

the experience regarding the Ph.D. program In Computer Science newly created

4



In the State. The Louisiana board of Regents recently approved a Ph.D.

program In Computer Science for Louisiana State University. The State's

Consent Decree Committee had made a commitment regarding new programs which

provides that prior to the approval of any new programs at any predominantly

white Institutions the board of Regents shall assess the impact of imple-

menting the programa on the achievement of other-race enrollment goals at

predominantly Slack institutions. Clearly, Southern University-Salon Rouge

was the better choice.

The Consent Decree is nothing more than a collection of words. It can

become a living document only as its provisions are administered in good

faith, even beyond its active period.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA CIVIL ACTION

VERSUS NO.10-3300
i

STATE OF LOUISIANA, ET AL. SEC. "A"

JOINT MOTION TO APPROVE AMENDMENT
TO ADDENDUM TO CONSENT DECREE

NOW COME plaintiff, the United States Department of Justice, and

defendants, State of Louisivia, Louisiana State Board of Regents and Its

Members, Board of Supervisors of Louisiana State University and Agricultural

and Mechanical College and its Members, Board of Supervisors of Southern

University and Agricultural and Mechanical College and its Members, Board of

Trustees for State Colleges and Universities and its Members, Board of Elemen-

tary and Secondary Education, and Bossier Parish School Board, through under-

signed counsel, and upon showing the Court that the delayed entry of the
.2--

Addendum to Consent Decree on September 3, 19s3' upset the timetable

established therein and that the parties desire the entry of an Amendment to

revise the timetable partially, jointly move the Court to approve, adopt and

confirm an Amendement to the Addendum to Consent Dec ee, a copy of which is

attached hereto and made a pan hereof.

The undersigned hereby authorizes
Barham it Churchill to affix his
signature to the original pleading
embodying the foregoing to be fil-
ed in the United States District
Court.

.../

yl)t./(
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA CIVIL ACTION

VERSUS NO. 80-3300

STATE OF LOUISIANA, ET AL. SEC. "A"

AMENDMENT TO ADDENDUM TO CONSENT DECREE

Inasmuch u the delayed entry of the Addendum to Consent Decree

("Adoendum") on September 3, 1982 prevented hiring of an assisting agency on

August 15, 1982 as contemplated by the Addendum, the parties hereto have

agreed to a revised timetable for compliance with the Addendum without

altering any of their substantive commitments.

THEREFORE, 17 IS ORDERED, ADJUDGED AND DECREED that the

defendants, State of Louisiana, et al., shall implement in good faith the

commitments set forth below and that the parties shall be bound by the

following:

1. Section One (A)(1)(c) (as amended}: The assisting agency shall be employed
no later than Sep-ember I, 1913 and its contract shall extend three
calendar years from the date of employment.

11. Section One (A)(1)(c)(I) (as amended): The six-year institutional plan for
the development of SUSBO shall be submitted to the Southern University
Board of Supervisors for study and appropriate action no later than
September 1, 1984, then submitted to the Board of Regents for comment
by October 1, 1984, and re-submitted to the Southern University Board of
Supervisors and the Board of Regents for approval by November 1, 1984.

c
III. Section One (A)(l)(cX.-) (as amended): The Board of Regents shall adjust its

five-year Capital Outlay Plan by November 1, 1984 to include the
recommendations of the assisting agency as part of its highest priority as
indontified in Part H, Section F.2 of the Consent Decree.

4 8
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IV. Section One (AXI)(d) (as amended): For the duration of this Addendum,
program proposals submitted alter the discharge of the assisting agency,
without having been reviewed and recommended by it, shall include esti-
mated planning costs, including costs of consultants, where necessary, and
estimated cost of special equipment and facilities needed to implement and
operate the program.

V. Section One (15X1)(b) (as amended): The assisting agency :hall give priority
to making operative appropriate programs for the purpose stated in the
Addendum by Spring, ltle.

VI. Section One (C) (as amended,: In order to increase the other-race presence
on their respective campuses, SUSBO and BPCC, in concert with the
assisting agency, shall by the Spring of 1914 establish a common academic,
calendar and a cross-registration program.

VII. Section One (CX2) (as amended): The assisting agency shall develop for
implementation in Spring, 1915 a SUSBO -BPCC interinstitutional coopera-
tive program with those components listed in the Addendum.

VIII. Nothing herein shall be construed to alter any provision 01 the Addendum
not specifically addressed by this Amendment. Those provisions not
specifically amended, including portions at sections and paragraphs wherein
a revision has been made, shall remain in full force and effect. Most
particularly, the commitment of the defendants to comply with the general
provisions of the Addendum during its established term remains unaffected
by the timetable revisions set forth herein.

The undersigned hereby authorizes
Barham & Churchill to affix his
signature to the original pleading
embodying the foregoing to be fil-
ed in the United States District
Court.

xr\

tn..........- ..^14"

yhb/r
, Date
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT Of LOUISIANA

UNITED STATES OF AMERICA cra Acnow
MIMS NO. 10-3300

STATE OF LOUISIANA, ET AL SECTION A

ADDENDUM tS2tIgEmsau

kleshEft

When a Consent Decree was entered In this case on September 1, 1981,

there remained unresolved Issues affecting postsecondary education In the Caddo-

Bossier ;res. It was agreed that a five- member panel of experts would be

appointed to study and make specific recommendations for the structure of public

postsecondary education in the Caddo-Bossier area within seven months of the

entry of the Consent Decree. The parties were allowed 83 days from the

completion of the experts' study to review it and either settle all ow Ming issues

or, at the.option of any party, petition the Court for resolution of the Issues still In

dispute.

On March LS, 1912, the appointed panel of experts submitted its report_

on and recommendationi for postsecondary education in the Caddo-Bossier area

(attached as Exhibit eh triggering negotiations among the parties. Agreement

has been reached on all outstanding issues, as set forth herein. The parties waive

the entry of findings, of fact and conclusions of law, and each party agrees to bear

its own costs.

After reviewing the terms of this Addendum to the Consent Decree, the

Court has determined that it is consistent with the objectives of the Fourteenth

Amendment and Title VI, and that its entry will further the orderly resolution of

this case. It is the specific understanding of the parties and of this Court that

neither this Addendum to the Consent Decree nor defendants' consent hereto

constitutes an &omission by defendants C in adjudication by ti e Court o: any

violation of law by defendants.

THEREFORE. IT IS ORDERED, ADJUDGED AND DECREED that the

defendants State of Louisiana, et al., shall implement in good faith the commit-

ments set forth below and that the parties shall be bound by the following:

30-669 (J-81-4
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Section One: Caddo-Bossier Area

A. Enhancement of Southern University Shreveport/Bossier City (SUSBO) r

1. In keepIngwith the recommendations of the Caddo-Bossier Panel'

of Experts, the parties hereto resolve the issues addressed by the Panel on this

basis:

(a) State Commitment: The State, in accordance with The Master

Plan for Higher Education In Louisiana, agrees to make SUSBO a

comprehensive community college, consistent with an Insti-

tutional plan to be adopted by the Southern University Board of

Supervisors. The State further agrees to provide the funding and

support necessary to ensure attainment of this objective.

(b) New Positions; In 1912 and in each year for the duration of this

Addendum, the State shall provide sufficient funds for the

employment of a vice-chancellor for planning and development

and a director of community services and continuing education,

each of whom shall possess the credentials stipulated by the

Caddo-Bossier Panel and whose duties shall include- those pro-

posed by the Panel, as well as any other duties outlined by the

Southern University Board of Supervisors.

(c) Assisting Agency: The State shall provide to the Division of

Administration no less than $450,000 for the employment of an

assisting agency for a three-year period with an annual appro-

priation of no less than $150,000. The Southern University Board

of Supervisors and The Board of Regents s6tall select an assisting

agency, subject to tI4 approval of the United States and the

Bossier Parish School Board, to be nominated to the Division of

Administration, which may employ the agency or instruct the

parties to select and nominate an alternate agency. The

selected agency shall have at least the following qualifications:

a professional staff having special experience in working with

community colleges and in designing for community colleges

comprehensive plans consistent with the terms of this Adden-

dum; and a demonstrated capacity for completing the required

51-
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work within the time al:owed. Any disapproval of the selected

agency by the United States or the Bossier Parish School Board

shall be based upon reasonable grounds. Any disapproval of 'the

nominated agency by the Division of Administration shall be

based upon reasonable grounds and a statement of such grounds

shall be submitted to the parties at the time of the notice of

disapproval. Any one of these parties who wishes to contest the

selection or disapproval of same shall have recourse to the
Court. The assisting agency will be housed at SOW, and its

contract, to be drafted by the Division of Administration, shall

extend through August 13, 1923. To expedite the emplornom of

the assisting agency, the State agrees that the contract with the

agency shall not be bound by the provisions of La. R.S. 39t14111

The assisting agency shall:

1) Prepare a six-year institutional plan consistent with the

State Muter Plan for the development of SUSBO into a

comprehensive community college. in preparing this plan

the assisting agency shall undertake such manpower

studies and needs analyses as may be necessary. The plan

shall be submitted to the Southern University board of

Supervisors for study and appropriate action, then sub-

mitted to the Board of Regents, the Bossier Parish School

board and the United States for comment by October 15,

1923, and re-submitted to the Southern University Board

of Supervisors and the Board of Regents for approval by

December 15, 1923.

2) Provide such technical and administrative assistance to

SUSBO as may be necessary to accomplish the goal of

SUSBO's becoming a fully viable, comprehensive

community collegc, including the establishment of a

modern information management system for SUSBO.

3) Make recommendations for new programs at SUSBO at

the community college level to address the educational

52



reeds of the Cada-bead* arse. In addressing such

needs, Ilse *alining agency shall be guided by has Meet

of the Calla-Seasier Panel and the previsions of this

Addendum.

As part of the InstItutlenal development plan, the

assisting agency shall recommend and assist in the

preparation and implementation of no fever than twelve

each** new programs at SUSSO an a timetable is be

developed by the agency. In making * pesgramrnatle

recommendations the assisting agency shall amides, but

net** limited is, the following programs already pre-

posed by SUSIO and the following one- and two -year

programs In the allied health, data processing, and

engineering technology clusters, as recommended by the

Caddo-bossier Panel:

Programs already proposed by SUSb0:

A.A. in Legal Assistant
A.S. In Small business
A.S.. in Early Childhood
A.A. In Day Care

Administration
A.S. in Data Processing
A.S. in Computer Science
A.S. in Drafting and Design

Technology
A.A.S. in Electronic Technology
A.S. In Physician's Assistant
Certificate in Emergency Medical

Technician
Certificate in Nursing Assistant

Program dusters recommended by the Caddo-bossier

Panel:

Allied Health Programs-Options

Occupational Therapy Assisting
Physical Therapy Assisting
Respiratory Therapy Technician
Surgical Assisting
Emergency Medical Technician
Dental Assisting
Dental Laboratory Assistant
Medical Records Technician

53



47

StienrA1^11qift
Deli Recessing Operates.
ROY Finching
Data Recessing Foramina.
Data System Analyst

CAMPROI WI* Tedmides

Scientific inelrioneneistion Technician
De inswing Lek:ratery Tochniden
fiethrenic Te.rseier
Civil Ztirworsing Teas Idea

The State amnia Itself to SU31101 *tiering ammo-

Maim community college tarlatan. The State tunas
ORMIlitS Itself to Implementing no fewer than twelve

embalm new progress at SUM under lie terns it this
Adismaint. The programs recommended by the bract
and SUM, al ter oppreval by the Southern University

bard et Simervleers, Sall he spativird by the bail et

Resents In aaanisnce with the State policy relative to

academic quality as modified with respect is the 90-day

notice of intent requirement.

ei ni,. Sate Oral Is knit new programs at SU= as a

level to make the program viable and capable of

attracting students of all races. The Institution shall

prepare a proposal for each new program which will

Include, among other things. a description of the program.

the estkriateili cost of implementing the program

(Includire salaries, for new pommel). and the projected

Implementation date. The proposal shall also include an

estimate of the cost of equipment recommended by the

assisting agency. the cost of any additional facilities

required by the program as well as the cost of operating

any such additional facilities. SUSS° shall work with the

board of Regents in determining the cost of each pro-

grarn.

5



48

5) Recommend such capital improvements as it deems

appropriate for the successful implementation of the

institutional plan for SUSBO. Its recommendations shall

include appropriate new construction, renovations to

existing structures, and for each program a list of

necessary new equipment.

Recognizing the needs as expressed by the Caddo-Bossier

Panel and to encourage other-race presence at SUSBO,

the assisting agency, as part of SUSBO's institutional plan,

shall recommend off-campus locations in the Shreveport

area and identify geographic areas for off-campus

instruction by SUSBO. Such programs shall be in concert

with or in addition to approved programs offered on its

campus and shall be in addition to any SUSBO offerings at

BPCC. The state commits itself to the same Imple-

met.tstion for these off-campus programs as provided in.

Section One Al(cX4) above, and such programs shall be

approved by the Board of Regents ip accordance with the

State policy relative to academic quality as modified with

respect to the 90-day notice of intent requirement. It is

agreed that SUSBO will establish a permanent presence at

a site or sites other than its campus for the purpose of

offering academic programs, and to achieve this commit-

ment the State commits itself to secure, by purchase,

donation or other title, or by long-term leasing arrange-

ment, at least one renovated building for such off-campus

offerings.

The Board of Regents shall adjust its five-year Capital

Outlay Plan by January I, 1984 to include the recom-

mendations of the assisting agency as part of its highest

priority as identified in Part Il, Section F.2 of the Consent
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Decree. As near as practicable, the Capital Outlay

recommendations of the assisting agency, including any

new and renovated facilities, will be funded and con-

structed during the term of this Addendum.

6) The assisting agency shall submit a quarterly written

report to the Southern University Board of Supervisors

briefly outlining the agency's progress to date and a

summary of any problems or obstacles it foresees In

carrying out Its responsibilities. A copy of the report

shall be forward simultaneously to the Bossier Parish

School Board, the Board of Regents, the CDMC, and the

United States. Nothing herein shall preclude more fre-

quent reports to the Southern University Board of Super-

visors as such reports are deemed necessary.

(d) For the duration of this Addendum, program proposals submitted

after August 15, 1925, without having been reviewed and

recommended by the assisting agency, shall include estimated

planning costs, including costs of consultants, where necessary,

and estimated cost of special equipment and.facilities needed to

implement and operate the program. The Board of Regents'

approval of these programs shall be based on State policy

relative to academic program review.

(e) The Board of Regents shall agree to recommend appropriate

funding to the Legislature, allowing for inflationary increases for

programs which will not be implemented immediately. To the

extent that SUSBO has not completed during the term of this

Addendum the implementation of approved programs as

described in Section One A 1 (c) (3) or A 1 (d), above, the State

shall maintain its commitment to develop and fund these pro-

grams.

(f) External Support: SUSBO agrees, to the extent possible, to

reorient its grant under the federal Aid to Institutions Program

(formerly Aid to Institutions with Developing Programs, Title ni)
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to assist the State in meeting the goal of SUSBO's becoming a

comprehensive community c-illege.

B. Bossier Parish Commirilty College

1. During the term of this Addendum the programmatic offerings at

BPCC shall be as follows:

(a) Programs in operation at BPCC as of September 8, 1931,

shall not be affected by this Addendum.

(b) The Bossier Parish School Board, the Board of Elementary

and Secondary Education and the Board of Regents,

subject to state policy, shall approve BPCC's adoption of

two new programs: Certificate in Operating Room

Technology and Associate of Occupational Studies in Data

Processing. The Certificate in Operating Room Tech-

nology shall be a program wherein SUSBO may accept the

credits awarded by BPCC in the clinical phase of the

program from students who enroll in an appropriate

coordinated curriculum at SUSBO. The assisting agency

shall give priority to making operative appropriate

programs for this purpose by fall, 1983. The L.SU Medical

Center shall work with the institutions and the assisting

agency to assure coordination of curricula such that the

Certificate in Operating Room Technology will provide a

basis for an appropriate associate of science degree at

SUSBO. The Associate in Occupational Studies in Data

Processing shall be offered in cooperation with SUSBO in

accordance with Section One C, infra. These programs

may be developed without triggering the provisions of

Part 11, Section Seven E.1 and 2 of the Consent Decree.

(c) BPCC may participate with SUSBO an joint or cooperative

associate degree programs as provided in Section One C,

infra. For the duration of this Addendum, BPCC shall

continue to offer only certificate and associate degree

programs in occupational studies.
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2. For the duration of this Addendum, any new programs proposed

by BPCC shall be subject to the approval of the Bossier Parish School Board, the

Board of Elementary and Secondary Education, and the Board of Regents. Except

as provided in Paragraph 1(b) above, any new programs proposed by BPCC during

the life of this Addendum shad be subject to the provisions of Part IL Section

Seven E of the Consent Decree, shall not adversely affect the other-race presence

at SUSBO, and shall not be programs which according to the Master Plan, this

Addendum, or SUSBO's six-year institutional plan are within SUSBO's mission to

offer.

With the exception of programs provided for in Section One

1(b) above, which programs shall be cooperatively offered with SUSBO, BPCC

shall not propose any exclusive certificate or associate degree program during the

three-year period following the entry of this Addendum.

4. During the term of this Addendum, U BPCC prepares any plan or

proposal for the development or implementation in academic year 198E-89 of new

programs, BPCC shall submit a copy of the plan or proposal to the United States,

all defendant boards and the CDMC at the same time as it is first sent to the Board

of Elementary and Secondary Education or any other authoritative board. Each

such submission shall. include, at a. minimum, the name, the REGIS classification

and a complete description of each program in question. The Board of Elementary

and Secondary Education and any other authoritative board except the Board of

Regents shall respond to any such plan or proposal from BPCC no later than

September I, 1987, and shall send a copy of the response to the United States, to

all defendant boards and to the CDMC 4t the same time as the response is provided

to BPCC. Any proposal which has not been approved by the Board of Regents on or

before October I, 1987 shall be presumed to have been rejected. With regard to

any proposal approved by the Board of Regents, on or before October I, 1987 the

Board of Regents shall forward to the United States, with copies to all defendant

boards, a full report detailing compliance with the standards for new programs set

forth in Section One(BXIXc), supra and Section One(BX2), above.

Any proposal not submitted by BPCC in accordance with this procedure

before July 13, 1987 may not be submitted for approval until after July 31, 1988.

Furthermore, BPCC shall take no steps to publicize or implement any program
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unless and until the program has been approved by each authoritative board.

Programs which are expressly or presumptively rejected by the Board of Regents

must be resubmitted to the Bossier Parish School Board, the Board of Elementary

and Secondary Education and any other authoritative board for approval before

they may be publicized or implemented, but may not be resubmitted before

July 31, 1983.

3. By the fall of 1934 and f;r the duration of this Addendum, BPCC

shall adjust its present tuition structure 'to a point equal to the present tuition and

fee schedule at SUSBO, in accordance with the following schedule:

1-3 hours 4-6 hours 7-9 hours 10-11 hours 12 or more hours

1982-1983 $30 $40 $50 $66 $75

1983-19E4 S46 $65 $15 $103 $135

1934-1933 $62 $90 $120 $140 $197

For the duration of this Addendum, BPCC shall receive through the State Minimum

Foundation Program the funding which that formula yields, but in any event no Is

than the amount of funds it received during the 1981-82 fiscal year ($1.1 million).

6. For the duration of this Addendum, the defendants agree not to

interfere with BPCC's efforts to obtain accreditation.

C- Objectives for Cooperative Programs

In order to Increase the other-race presence on their respective

campuses, SUSBO and BPCC, in concert with the assisting agency,, shall by the f all

of 1933 establish a common academic calendar and a cross-registration program.

SUSBO and BPCC shall further cooperate in student exchange, faculty exchange, in

joint faculty appointments, in the estabbshment of joint or dual certificate and

degree programs and in coordinated curriculum planning. To this end, the assisting

agency shall:

I. Assist SUSBO and BPCC in implementing, insofar as feasible, a

common data information system to facilitate cooperative planning, information

exchange procedures and reporting;

2. Develop for implementation in fall, 1984 a SUSBO-BPCC inter-

institutional cooperative program which shall have the following components:
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(a) Other-Race Faculty Eschante: Each Institution adopts

the goal that, by 1914 25 percent of the white fulltime

faculty at BPCC shall teach at least one course each

academic year at SUSBO and an equal number of black

fulltime faculty at SUSBO shall teach at least one course

each academic year at BPCC.

(b) Other-Race Student Eichanee: Each Institution adopts

the 'goal chef, by fall, 1,34 20 percent of ECPCC's white

fulltime students shall take at least one course each

academic year at SUSBO's campus, and an equal number

of SUSBO's bladc fulltime students shall take at least one

course each academic year at BPCC.

(C) Dual or Other Cooperative Programs: During each aca-

demic year, SUSBO and BPCC shall operate no fewer than

three dual or other cooperative programs. Upon approval

of-both Institutions, no more than two additional coopera-

tive programs may be developed. These programs shall be

identified, planned and implemented by the institutions in

concert with the- assisting agency. The-institutions and

the assisting agency shall make all reasonable efforts to

identify cooperative programs in which at feast 25 per-

cent of the course work will be offered by the supporting

institution, with no more than 75 percent of the course

work being offered by the lead institution. The Associate

in Occupational Studies Degree in Data Processing identi-

fied in Section One B.1 (b), above, and all other coopera-

tive programs shall be subject to the provision that the

supporting institution offer at least 25 percent of the

course work leading to the degree. SUSBO and BPCC

shall be permitted to use each other's facilities for

instructional and related purposes by mutual agreement

ancil in implementing duly adopted recommendations of the

assisting agency. Where a cooperative program leads to
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an Associate of Arts or an Associate of Science degree,

SUSBO shall be the degree - awarding institution. There a

cooperative program leads to an Associate Degree in

Occupational Studies, BPCC will be the degree - awarding

Institutlxn.

D. Six-Year Enrollment and Employment Goals of BPCC and SUMO

1. Enrollment Goals BPCC adopts the goal of increasing other-race

enrollment to reflect the racial composition of Bossier Parish, and SUSBO adopts

the goal of increasing other-race enroUent in step with the other predominantly

black institutions according to the following schedule:

Actual Projected Projected Projected
11-'12 13-16 S4-17 Fall 'S7

96W 1615 ISB 96I9 SW 1615

BPCC 9.0 11.7 14.3 17.0

SUSBO 6.0 9.0 13.3

2. Employment Goals BPCC and SUSBO adopt the goal that the

proportion of other-race administrators, faculty and staff shall be increased. More

specifically, BPCC adopts the goal that the proportion of black administrators,

faculty, and staff members shall be equal to the proportion of black individuals

with the required credentials in the relevant labor market area.

.3. Iti seeking to reach their other-race enrollment goals, BPCC and

SUSBO shall be entitled to take into account student participation in exchange

programs on the following basis: each six credit hours taken by other-race students

as part of an exchange or cooperative program shall be counted as if an other-race

student had enrolled at the institution for a semester of course work. In seeking to

reach their other-race employment goals, an institution shall not be entitled to

take into account faculty members participating in the faculty exchange program.

4. BPCC shall take advantage of the services available through the

Black Faculty and Professional Staff Clearinghouse.

E. LSU-Shreveport (LSUS) Effective at the end of tne spring semester of

1982, !SUS shall terminate its associate degree programs in general studies, office

administration, and criminal Justice and shall accept no new students to these

programs. Students currently enrolled shall be permitted to complete their
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respective programs. LSUS and other public institutions of higher edwuition

offering Instruction in the Shreveport area shall not prop**, to offer in Shreveport

any one- or two -year programs that would be in competition with programs offered

by or proposed for SUSBO and/or BPCC.

F. LSU Medical Center The LSU Medical Center, arid particularly the LSU

Hospital and the LSU School of Allied Health Professions, shall assist and support

SUSBO and BPCC with their allied health programs. More particularly, the

Medical Center shall lend its support to SUSBO arid BPCC in Implementing needed

and two-year programs in the allied health cluster. The assisting agency shall

consult with the appropriate officials of the Medical Center with regard to any

allied health programs that may be proposed or developed by SUSBO or BPCC, or

both.

G. Shreveport- Bossier Vocational - Technical Institute SUM and the

Shreveport- Bossier Vocational-Tedviical Institute, in concert with the assisting

agency, shall seek to establish career ladder linkages as proposed by the Caddo-

Dossier Panel. As reasonable and appropriate, the Shreveport-bossier Vocational

Technical. Institute shall make available to SUMO the Institute's facilities for

instructional and related purposes.

H. Inter-Institutional Council The. Institutions named in this Section,

SUSBO, BPCC, LSUS, the LSU Medical Center, and the Shreveport-Bossier

Vocational-Technical Institute, along with the Northwestern State Univerilty

College of Nursing, shall form the membership of the Inter-institutional Education

Council proposed by the Panel of Experts for the Caddo-Bossier area. The Dean of

the School of Allied Health Professions pt the LSU Medical Center and the Dean of

the Northwestern State University College of Nursing or their designees shall

represent their respective institutions on the Council, with other members to be

represented by the institutions' chief executive officers or their designees. The

Council stall strive to effect improved communication, cooperative planning, and

coordination of joint educational and training programs offered by member

institutions in the Caddo-Bossier area. The Chancellor of LSUS shall convex the

Council no later than February I, 19E3, and the Council may invite the partici-.

patron or membership of other local insututions of higher education.

1. The Board of Regents shall review all freshman and sophomore program

offerings in the Caddo-Bossier area by state institutions outside the area to assure

that there is no urinecessary duplication of programs with the offerings of SUSBO

and that there is no impact on the realization of SUSBO's mission.
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3. Monitoring and Reporting For the duration of this Addendum, the

CDMC shall monitor and shall report to the Court and the United States regarding

compliance with this Addendum as provided In Pan U, !action Eight of the Consent

Decree. The CDMC shall remain operative for the purpose of supervising the

implementation of this Addendum until its termination. In the final report to be

submitted on or before August 13, 917, the CDMC and BPCC shall both submit to

the United States Justice Department and all defendants a Ust of any new

programs which BPCC may have requested for implementation in academic year

1311-13 pursuant to Section One B 4, above. Whenever the board of Elementary

and Secondary Education or any other authoritative Board responds to any such

plan or proposal from BPCC It shall send w copy of the response to the United

States and to the Southern University board of Supervisors,at the same time as the
response is provided to BPCC.

Section Two: Provisions of the Consent Decree Adopted

A. Parts UI, IV, V, VI and VII of the Consent Decree are hereby

adopted as provisions of this Addendum, and shall have the same forte and effect
as if set forth herein.

B. The requirements of Parts IV and V(C) and (D) of the Consent

Decree shall apply to BPCC, the Bossier .Parish School, the Board of Elementary

and Secondary Education and any ether authoritative board in the same manner as

the requirements apply to etch defendant higher education board and the insti-
tution, it governs.

C. Those provisions of the Consent Decree not expressly referenced

or adopted in Section One or Two of this Addendum shall be inapplicable to this
Addendum.

ADDENDUM TO THE CONSENT DECREE entered into and approved at

New Orleans, Louisiana on this day of 1982.
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Mr. SIMON. Next, we are pleased to have John Casteen, the Sec-
retary of Education for the Commonwealth of Virginia.

-3 Pleased to have you with us, Mr. Casteen.

STATEMENT OF JOHN CASTEEN, SECRETARY OF EDUCATION,
COMMONWEALTH OF VIRGINIA

Mr. CASTEEN. Thank you, Mr. Chairman.
Mr. Chairman, my State has a somewhat different relationship

to the Adams case from that described by Dr. Stone in Louisiana.
Virginia had a series of Adams plans, relatively brief, undetailed
plans until 1978, when along with some six or seven other States,
Virginia became subject to criteria developed in 1977 through 1978
by OCR on Judge Pratt's instruction in the Federal District Court
in Northern Virginia, as ways to gage or measure State progress
toward achieving the goals of title VI.

I have been asked today specifically to describe amendments to
the 1978 plan, which we negotiated with OCR during the months
between June 1982 and January 1983; second, to comment Gn our
efforts to implement those amendments; and third, to comment
specifically on enhancement of the traditionally black institutions
in Virginia as an element of both the 1978 plan and the 1983
amendments.

In my prepared testimony, I have provided, first of all, a chro-
nology of the events surrounding Virginia's involvement in the
Adams case, and specifically beginning with February 1982, when
our discussions with OCR on the top of amendments began.

The chronology is essentially continuous without a confusing ele-
ment until March 24, 1983, which comes on page 2 of the prepared
statement.

Prior to that date, specifically on January 27, 1983, the Common-
wealth of Virginia and OCR on behalf of the U.S. Department of
Education subscribed a negotiated set of amendments under which
Virginia agreed to undertake certain enhancement activities in the
traditional black institutions and also to carry out a general pro-
gram of educational improvement directed toward enhancing the
number of black students received from secondary schools to high
schools, and from the point of entry on to graduation, and entry
into professional schools.

The amendments involved a timetable of 3 years. The original
1978 plan, like all the OCR 1978 plans, was a 5-year plan. OCR ad-
vised me in February 1982 that in the judgment of staff, Virginia's
progress between 1978 and 1982 was not sufficient.

OCR raised a number of objections to Virginia's procedures
under the 1978 plan. We had prior to our first session with OCR
undertaken our own review of the 1978 plan and come to the deter-
mination that while the plan had done some good, while it had ad-
dressed some educationally legitimate causes of disparate rates of
entry and so on, the plan, itself, did not provide a sufficient basis
for a comprehensive program to improve the very academic and
social conditions that the plans are designed to improve.

Therefore, we offered in February 1982, to develop a new plan
based on experience since 1978, and specifically attempting to ad-
dress the educational causes of inequality and inequity as they had
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been identified in the years since 1978 by competent scholars who
studied Virginia's own population.

OCR advised us at that point that the agency was not empowered
to accept a new plan or to negotiate one. We continued talking.

In June 1982, Mr. Dodds, who is the Director of OCR's region III
office in Philadelphia, and has been our primary link to OCR, ad-
vised me officially that OCR had found that Virginia's progress
under the 1978 plan was not sufficient, and asked that Virginia de-
velop amendments to the 1978 plan.

The committee will recall, I am sure, as we do that throughout
1982 and continuing into 1983, OCR and the counsel for the plan-
tiffs in the Adams case, the Legal Defense Fund, carried on a series
of legal maneuvers having to do with procedures for enforcs:nent,
for measuring progress and so on.

OCR's approach to us in June 1982 appeared to us to be related
to the maneuvering between OCR and the Legal Defense Fund. In
any event, we agreed to prepare the amendments, and we worked
between June and September 1982 in close communication with
OCR, frequently working face to face with OCR representatives
around the table, but also working with the presidents and chief
academic officers of our State-supported colleges, with admissions
directors, with persons responsible for faculty hiring, with others
able in some way to comment in an expert fashion on the progress
under the 1978 plan to develop a set of amendments that went for-
ward in the form of a supposedly confidential discussion paper to
OCR in late September.

That paper, as perhaps the committee is aware, came into the
hands of the press in Washington and became the subject of consid-
erable public discussion. The paper was predicated on the notion
that Virginia would begin its efforts to improve performance in the
fall of 1982.

I should make clear that acting unilaterally, although with our
encouragement, many of Virginias colleges did begin specific meas-
ures in the fall of 1982, even though the amendments had not been
accepted.

I should say further that early returns from those efforts suggest
that our colleges have done a good job, and that, in fact, we will
show substantial progress as a result of voluntary efforts that they
began in the fall of 1982.

However, for whatever reason, we heard no response from OCR
to those amendments until late December, specifically, until the
day after Judge Pratt in chambers advised OCR and the Legal De-
fense Fund that he was prepared to discuss some kind of enforce-
ment proceedings.

At that point, OCR, Philadelphia and Washington, called me to
indicate that both offices would like to begin negotiating a final set
of amendments.

We worked through the Christmas holidays. We mat with OCR
in Washington, and then for a long period of time in Richmond.

We had very productive working sessions and developed a set of
amendments of which you have a complete copy in your package,
and also a summary that begins on page 7 of the. prepared state-
ment.
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That document was complete and prepared for signing on about
January 18. The timing became very delicate at this point because
Virginia's General Assembly in oddnumbered years meets for a
very short time and considers only emergency supplemental appro-
priations.

We needed to have special moneys appropriated in order to im-
plement the amendments, albeit late in the year for which they
were first designed. We made two attempts to carry the amend-
ments to our money committees.

In the first instance, a Thursday afternoon, I began a presenta-
tion at 4:30 with the understanding that OCR would provide an ac-
ceptance signature by 5 p.m, and that toward the end of my
budget presentation to our House Appropriations Committee, I
would be able to present the OCR funding as part of a general edu-
cational package.

As perhaps you know, OCR was not able to sign the amendments
on that date for two reasons: A minor disagreement as to language,
which we resolved very quickly the next morning by telephone;
more importantly, the late discovery that the Legal Defense Fund
was entitled to a 72-hour review period before OCR could officially
accept amendments.

Consequently, we prepared a new text correcting the issues on
which OCR had objection, resubmitted and went through almost
the same procedure on the following Thursday when the commit-
tees agreed to hold special meetings in order to hear my request
for funding for the amendments.

Sadly, once again, the meetings began without a firm acceptance
from OCR. Midway in the session with our House Appropriations
Committee, we received OCR's telephoned acceptance of the
amendments.

I requested the funding and as, perhaps, the committee is aware,
the legislature appropriated the necessary dollars exactly as re-
quested and as an off -the-top appropriation in such a way that
other educational appropriations do not compete with the OCR ap-
propriations necessary for the fiscal year 1984.

The amendments, themselves, provided for a 3-year timetable, as
I said. We had suggested a 5-year timetable.

Our reason for doing that was essentially educational, because a
major element of the steps that we proposed to undertake in order
to remove inequity and disparity, a major element of that is an at-
tempt to improve the quality of high school curriculum, to see to it
that black students and white students do not move through high
school on differentiated tracks that have, as our studies indicate,
the effect over time of, first of all, diminishing the chance that
black students will enter college; second, if they enter, diminishing
the chance that they will graduate; third, if they graduate, dimin-
ishing the chance that they will enter first professional or graduate
programs after gr'duating.

In each instance, the evidence that we were able to develop told
us that course choices made as early as the eighth or ninth grade
had a major impact on the quality of opportunity available to all of
our students, but especially to our black students in the year fol-
lowing high school.
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So the amendments were predicated on the notion that the State
would commit itself to improving its high schools as one element,
not the only element, but as one element of the State's effort to
address the problems in the plan.

The amendments that begin in summary form on page 7 include
initiatives to improve general education in the State; curriculum
changes; changes in teacher certification; a comprehensive program
of guidance publications, which I should say to the committee,
while not a glamorous element of the plan, is, in fact, an extraordi-
narily successful one as we field test the thesis and discover that,
in fact, properly distributed information that makes clear what a
family's responsibilities and options are, has a beneficial impact on
our students.

Second, programs to improve the rate of entry of nonwhite, un-
dergraduate students in higher education at large, and also to
achieve desegregation on both traditionally white and traditionally
black campuses.

Third, similar initiatives having to do with graduate students.
Fourth, special initiatives having to do with financial aid made

available to other race students moving from community colleges
to comprehensive 4-year institutions.

Fifth, a series of initiatives having to do with faculties, including
a faculty exchange program, faculty development programs provid-
ing the first publicly funded sabbaticals in Virginia's history at our
two traditionally black institutions, and other measures of that
sort.

Sixth, programs to enhance our traditionally black institutions.
Here, I would digress for a moment, Mr. Chairman, because the

background may be useful in comparing our situation to that of
Louisiana.

Virginia has two TBI's, or traditionally black institutions. Vir-
ginia State University in Petersburg is an 1890 land-grant institu-
tion.

It offers a curriculum that features the traditional land grant
programs, agriculture, technology, and so on. About halfway
through its lifespan to this point, the university also became a
major supplier of schoolteachers to the State's public school sys-
tems.

In recent years it has developed new programs in business and
technological areas, in part as enhancement measures under the
1978 plan.

The last 3 years have seen significant declines in enrollment on
the campus at Virginia State The institution is currently underen-
rolled by something like 40 percent its optimal enrollment capac-
ity.

It faces a problem not unique in American education, in that to
some extent a declining student population, the peculiar effect of
unavailable financial aid last fall, and several other factors, many
of them economic, have combined to make it difficult for the uni-
versity to maintain its enrollment.

The ability to maintain enrollment is a major ingredient in a
university's financial well-being, because State appropriations gen-
erally assume that student tuition will support some part of the
cost of education. That is the case of Virginia State.



63

The university suffers, in part, because of the shortfalls occa-
sioned by the absence of students for whom the budget planned.

Norfolk State is a much newer institution. It is an urban univer-
sity. It is in a growing region.

It has held its enrollment steady and increased somewhat in
recent years. Both institutions under the 1978 plan did, indeed,
build new buildings, did, indeed, renovate existing buildings, and
did, indeed, provide new academic programs and enhanced aca-
demic programs.

The 1983 amendments extend that initiative by seeing to it that
the enhancements in the term of these amendments will be de-
signed in such a way as to guarantee specific and measurable out-
comes. For example, the accreditation of a business program by a
given date; acceptance of nursing degrees by the State licensure
board by a given date.

The enhancements include not only faculty positions and sala-
ries, but also moneys for necessary machine support in the case of
programs that use computers and so on, end money for library en-
hancements; neither elements of the 1978 plan.

Seventh, there is a biracial consulting committee to provide
expert advice on how the universities can position themselves
better in the communities they serve.

Finally, there is a section having to do with what the State-sup-
ported universities must do.

I should say that the March 24 order creates substantial prob-
lems for us. For one thing, it is vaguely worded. It calls for sub-
stantial progress to be measured beginning in February 1984.

I have enclosed a letter dated March 29 from me to Mr. Single-
ton of OCR explaining why the timetable contained in the order
creates a problem for us. I should say that based on transcripts of a
February hearing, we understood originally that OCR prepared
that particular order.

I have subsequently seen a draft of the order that OCR did pre-
pare, and I shall tell the committee, as I have told the press, that
OCR did not prepare the order that was delivered.

The problem with the order is that it seems not to address the
realities of the academic calendar. Virginia's amendments were in
place on March 24.

Another five or six States are to have amendments in place by
late June as part of that order, and yet all are apparently to be
measured on substantial progress that must be made in the fall of
1983 toward enrolling larger numbers of students.

That leads to a final observation that may be of some use to the
committee. Title VIand certainly Judge Pratt's orders with
regard to title VImade very clear that the goals and timetables
in Adams orders are there primarily for purposes of management
and primarily for improved performance.

The judge has never called the goals quotas. He has made very
clear that he wants evidence of good faith efforts on the parts of
the States.

A problem in the case is that the Legal Defense Fund in several
of its arguments having to do with compliance, especially the argu-
ments of the last 18 months, seems not to make a firm distinction
between quotas and goals.
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In fact, States that have begun programs, including my own
State, that are producing some results and will produce more re-
sults as they extend over their normal lifespan are sometimes la-
beled as failures because the measurement system used seems
more like that appropriate to a quota than to a goal.

The constant procedural maneuvering has been a constant
source of distress for the States. Those of us who are committed to
title VI believe firmly that equal opportunity is an important in-
gredient in any public educational system, especially those of us
who believe that the public has a vital stake in seeing further en-
hancement of our traditionally black institutions.

Those with concerns of the sort that I have just summarized
have found their work substantially harder to do because of the
constant jockeying in and around the court with regard to how to
measure, whom to measure, and when to measure.

My suggestion to the committee, I think, is that the conditions
that we are looking at have to do with educational disparities, that
one does not address an educational disparity that begins early in
grammar school by imposing simply goals and timetables without
other educational initiatives in the year after high school; and that
a comprehensive approach of a kind never addressed in the 1978
plans and available for the first time, so far as we know, in our
1983 amendments, a comprehensive approach to schooling as a con-
tinuous experience in which students build at one level the success
of the next level is the appropriate instrument of national policy if
we wish to remove the kinds of disparity that we have talked
about.

Other kinds of short-term measures are equally essential as part
of a total program. We are carrying out those right now.

We are carrying on very intensive recruitment programs now,
for example. But the larger approach, I would suggest to the com-
mittee, must be an educational approach that addresses the pecu-
liar fact that students who enter programs regardless of our mo-
tives in inviting them into the programs without a solid academic
foundation for the work required in the program have a poor
chance of succeeding in the work required to graduate from the
program.

The distance in graduation rates between our black students and
our white students tell us very clearly that we have a problem. It
is a problem common to virtually all of the States.

I suggest that good experience at this pointand not just ours,
the college board's experience in the equality project, the kind of
discovery that the national commission on Excellence in Education
made in preparing its report that was released 2 weeks ago, and so
ongood experience tells us that we neglect the high school to our
peril if our purpose is to guarantee equality of opportunity for our
students.

Thank you, Mr. Chairman.
Mr. SIMON. We thank you.
(The prepared statement of John T. Casteen III follows:)
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Statement of John T. Casteen, III
Secretary of Education

Commonwealth of Virginia

Subcommittee on Civil and Constitutional Rights
Subcommittee on Postsecondary Education

Committee on Education and Labor
U.S. House of Representatives

May 17, 1983

My name is John Casteen. I AM Secretary of Education of the
Commonwealth of Virginia. In this capacity, I have since January
18, 1982, coordinated Virginia's efforts to comply with Title VI.
A major component of our compliance is an Adams Case agreement
negotiated in January - March 1978 between Virginia and the
Office for Civil Rights, an agency of the U.S. Department of
'Education. I have come today to provide information on our
compliance, and specifically on amendments negotiated between the
Commonwealth and O.C.R. over the course of some six months prior
to late January 1983, and officially accepted by both parties'on
January 27, 1983. I have attached to this statement the text of
the amendments, as well as other documents related to them.

Chronology

The essential chronology of the events covered by my
. testimony is:

February, 1982 O.C.R. and Virginia begin discussions
over results of the 1978 Plan; Virginia 1'

offers to draft a new Plan; O.C.R.
indicates inability to accept a new
Plan.

June, 1982

September 10, 1982

O.C.R. requires that Virginia prepare
amendments to the 1978 Plan: Virginia
agrees to do so.

Virginia submits discussion paper
detailing proposed amendments: O.C.R.
takes proposed amendments under
consideration.

Late December. 1982 O.C.R. indicates desire to resume
discussions.

January, 1983 With input from Virginia drafts
revised amendments.



January 27, 1983

March 24, 1983

1Tril 1, 1983

May 1,, 1983

July 1, 1983

66

O.C.R. provisionally accepts, Virginia's
amendments; Virginia proceeds to
appropriate funds effectively'July 1,
1983, for first year; Virginia begins
required administrative procedures.

Order entered by Judge Pratt (Deadlines
for application for admission it fall
1983 are past except in open-enrollment
colleges).

Admissions offers go out from colleges
not on rolling system of acceptance
notification.

Uniform Candidates' Response date.

Funding for amendments becomes
available, as per written agreement with
O.C.R.

September-October, 1983 Students matriculate in colleges.

October 20, 1983 Approximate census date for fall 1983
enrollments.

January-March, 1984 Deadlines for application for admission
in fall 1983, except in open enrollment
colleges.

February, 1984 O.C.R. to collect 1983-84 performance
data.

April, 1984 O.C.R. to evaluate data collected in
February, 1984.

May 1, 1984 Uniform Candidates' Response date.

September 15, 1984 O.C.R. to begin enforcement proceedings
where indicated.

September-October, 1984 Students matriculate in colleges.

October 20, 1984 Approximate census date for fall 1984
enrollments.

Background

The context in which these events have occurred, while
complex and difficult to reconstruct, matters. Secretary Bell is
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technically the defendant in the Adams Case. Throughout 1982 and
continuing into the current year, the U.S. Department of
Education has sparred in Judge Pratt's court with the Legal
Defense Fund, which represented the original plaintiffs, and
which came several months ago to represent a new set of
plaintiffs admitted to the case in order to keep it from becoming
moot by virtue of the termination.of studies of all original
plaintiffs. L.D.F. has argued that O.C.R. has not acted with
sufficient vigor in enforcing Title VI. O.C.R. has argued that
it has done as well as it can with limited resources, and that
mere measurement of progress toward numerical goals (a gauge that
L.D.F. has frequently cited) misrepresents the situation by
ignoring both changing conditions of operation and conditions
peculiar to the several Adams states.

None of the Adams states is currently party to the
litigation. Yet all have been topics of discussion in the court
during these months of contention between plaintiff and
defendant. Each side has made and announced judgments about
state actions and about how to deal with the phenomenon that none
of the 1978 plans has achieved its committed ob)ectives. For the
states, this running battle over non-educational matters (yet in
the context of an order that presumably hopes to achieve
educational results) has been more than difficult.

Virginia is firmly committed to Title VI. We believe that
we have good working relations with our colleagues in O.C.R. As
I will explain shortly, we believe that O.C.R. has made progress
in the past several months toward supporting initiatives that
will work, as opposed to those required in 1978. At the same
time, we have no special quarrel with L.D.F., whose many

- contributions to progress in civil rights we respect, and none at
all with Judge Pratt, who has presided over a complex and (no
doubt) frustrating case aince 1969. Yet the continuing contest
on procedural matters has all but obliterated the court's
original purposes with regard to education. On March 24, 1983,
the court issued an order that creates problems for all
educational institutions because its timetables differ with the
academic calendar.

Summary of Events

Our discussions with O.C.R. on the 1983 amendments began in
February 1982, when officials from the O.C.R. office in the U.S.
Department of Education's Region III office in Philadelphia
informed us that Virginia's progress under the 1978 plan was a
subject of concern. At the time, Virginia, too, had concerns
about the 1978 plan.

I ,I



68

Specifically, experience with the 1978 plan hid shown us
several ways to do a better lob, and had born out my own concern
that in certain respects federal requirements imposed in 1978 had
made the job harder than it needed to be. Between 1978 and 1982,
Virginia had indeed made good faith efforts to accomplish what
was promised in 1978, and had made progress -- although less than
either Virginia or O.C.R. wanted -- with regard to the goals
developed in 1978, but 0.C.R.'s criteria for acceptance of Adams
plans had forced Virginia to accept in 1978 programs of action
that had slasequently proved to be counterproductive.

In February 1982, I offered in behalf of the Commonwealth to
prepare and submit a new Adams plan, grounded in experience since
1978, and in particular to attempt to address the educational
inequities and disparities 3n secondary schools that sound
scholarship identifies as the essential cause of what may be
lingering vestiges of segregation. Virginia law and Title VI
clearly prohibit artificial barriers to educational opportunity.
All of Virginia's state-supported colleges and universities
subscribed in 1978 to equal opportunity recruitment plans for
ste1ents and faculty and to other measures intended to eliminate
the possible vestiges of segregation. Sadly, the 1978 plan
included no measures to strengthen secondary school preparation
for college. or did it assign responsibility for linking
secondary school and collegiate course programs in such a way as
to guarantee that students would prepare at one level for success
at the next. or did it set altogether realistic goals for
eshancement of the TBI'S.

(That the 1978 plan included no educational initiatives to
address the causes of disparate rates of entry into college,
rates of progress through college, and rates of progress from
college to graduate or professional schools provoked considerable
skepticism among Virginia's school and college leaders back in
1978. In fact, no Adams plan known to me included educational
measures to address educational inequities until we submitted our
1983 amendments. The O.C.R. criteria address mechanical matters
related to how to count, whom to count, and when to count, not
substantive matters. For reasons unrelated to Adams, students
generally have taken fewer substantive high school courses since
about 1970 than they did before.

Studies conducted in Virginia since 1978 have established
that our white students and black students typically pursue
differentiated courses of study in high school, with white
students more generally taking college preparatory courses and
black students more generally taking *general' (neit.ter college
preparatory nor vocational) courses. Black students who take
rigorous programs in high school enter college at a rate
essentially identical to the rate for white students with the
same courses. but the general pattern of distinction has
guaranteed, especially in recent years, that fewer black students
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than white students were prepared to enter college. Joreover,
studies conducted in open enrollment colleges consistently show
that underprepared students more often than not do not graduate.)

O.C.R. advised us in February 1982 that it had no authority
to consider a new plan, but that we could expect to hear further
from O.C.R. about steps that might be taken to strengthen the
1978 plan.

During_the winter and spring of 082 L.D.F., and O.C.R. made
several submissions to the court, L.D.F. contending generally
that O.C.R. was not doing its job, and O.C.R. responding that it
was doing what it could. On June 3, 1982, following additional
(and productive) discussions, Mr. Dodds of O.C.R. - Philadelphia
wrote to me that "several serious and longstanding problems with
the implementation of the (1978) Plan' compelled O.C.R. to
require Virginia to develop amendments to that document,
particularly amendments having to do with recruitment of graduate
and undergraduate students. Virginia agreed to prepare these
amendments, and negotiations took place throughout the summer,
culminating in our submission of a discussion document or draft
in September 1982.

The September draft resembled the amendments actually
accepted in January 1983 in essential ways. Most or all major
points were actually negotiated at the staff level prior to the
September submission. O.C.R. acknowledged receiving the draft in
September, but otherwise made no response to it.

Throughout fall 1982, L.D.F. and O.C.R. continued to argue
their respective positions in the court. The culmination of this
exchange came in a hearing in chamber on December 17, 1982. In
this hearing, L.D.F.'s lawyer argued for a contempt citation
against Secretary Bell, and Judge Pratt, while expressing doubt
about issuing the citation, set a hearing date in February for
consideration of possible actions against both the U.S.
Department of Education and the several Adams states.

Immediately following this hearing, Mr. Singleton of
O.C.R. - Washington and Mr. Dodds of O.C.R.- Philadelphia both
telephoned to let me know that O.C.R. was ready to negotiate
acceptance of the amendments. We worked on preparations
throughout the Christmas season. With staff members from the
Office of the Virginia Attorney General and from the Council of
Higher Education for Virginia, I met in early January in
Washington with Mr. Singleton, Mr. Dodds, and members of the
O.C.R. staff to agree on ground rules for final negotiations.
Mr. Califa, representing Mr. Singleton, spent several days
working in Richmond with our staff. By about January 18, the
amendments reached what amounted to final form.
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The days between January 18 or so and January 27', when
Mr. Singleton officially signed the amendments in 0.C.R.'s
behalf, were hectic. Our schedule was tight because the
amendments included moneys that the Virginia General Assembly,
which was then beginning its off-year or short session, had to
appropriate. We had agreed with both O.C.R. and our money
committees that we would present the amendments at the earliest
possible date in order to enhance our prospect of gaining the
necessary appropriations. On January 20, I began my annual
budget presentation to our House Appropriations Committee at 4:30
p.m. with the understanding that O.C.R. would accept the
amendments before 5:00 p.m. so that I could request funding as
part of my general presentation. Midway the presentation, we
learned by telephone that 0.C.R, could not, in fact, accept the
amendments, partly because of minor objections to the language,
but primarily because O.C.R. had lately learned that L.D.F. was
entitled to a review period of 72 hours before any acceptance.

On the following day, we reached essential agreement with
O.C.R. on the points found to be at issue on January 20. Late on
the night of January 21, a Virginia State Trooper delivered the
revised amendments to O.C.R. - Washington. As I understand the
events, O.C.R. reviewed the document during the weekend, and
delivered copy to L.D.F. for review early in the following
week.

Thursday, January 27, was the last day to ask for a new
appropriation without also asking for consideration under
extraordinary procedures. The timing was close, but at the last
possible minute O.C.R. received the L.D.F. comments and completed
its review, and Mr. Singleton signed the acceptance. In the

' Governor's behalf, I went late in the day to both money
committees to request funding. Both houses passed the
appropriation without notable dissent.

Finally, the Committee may be interested in the impact of
Judge Pratt's March 24 order on Virginia's implementation of the
1983 amendments. In effect, the order collapses a negotiated
timetable of three years to some eight- ten months, but it does
so without stipulating what the states must do to show the
'substantial* progress required I have attached to my prepared
testimony my letter of March 31, 1983, to Mr. Singleton. In this
letter, I point out that the academic calendar is such that the
order is inherently defective. We originally offered a set of
amendments entailing educational reforms that ought to take place
over about five years. Through hard negotiation, we agreed with
O.C.R. on a three-year time table. The court's action collapses
even this abbreviated timetable, albeit on vague terms, and
thereby makes our job even more difficult.

7
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Surnary of the 1983 Amendments

I. General Initiatives to Improve Education

to increase emphasis on academic fundamentals in secondary
school curricula

to continue review of standards for certification-of
teachers

to-rrview and update standards for accreditation of
schools

to enhance collaboration between the state-supported
colleges and universities and the public schools

to develop a comprehensive program of guidance
publications to support effective counseling at all
levels of schooling, with emphasis on the availability
of choice and on the role of parents in planning

II. Undergraduate students

to develop programs to increase enrollment of black
students in the state-supported colleges and
universities; to increase enrollment of black students
in traditionally white institutions; to increase
enrollment of white students in traditionally black
institutions; to expand the Virginia Community College
System outreach efforts to high schools

in support of these general commitments, to promulgate
goals by which to gauge progress toward increased
desegregation in each of the three years covered by the
amendments (appropriate tables, arranged by
state-supported colleges and universities, appear in
the amendments)

to establish pilot summer transition programs for students
who need intensive academic instruction in the summer
between high school and college at George Mason
University, James Madison University, University of
Virginia, Virginia Polytechnic Institute and State
University, and William and Mary.

to include in the Funds for Excellence (a program
administered by the State Council of Higher Education
for Virginia) a subprogram to support innovative
student recruitment and retention programs

to sponsor at Virginia Commonwealth University a special
conference on relations between white faculty and black
students

m
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to complete a transfer guide for Virginia Community
College System students

to conduct a workshop on student retention

III. Graduate Students

to complete a study of retention of graduate students

toavelop within 30 days goals and timetables by which to
gauge progress in removing numerical disparities in
graduate student bodies (these goals and timetables are
to be arranged by institutions and disciplines)

to establish a state-wide program to recruit graduate
students

to prepare and distribute sundry publications designed to
inform college and university seniors about programs
offered in Virginia's graduate schools

to sponsor local programs of information for prospective
graduate students

to promote close relations between graduate and
undergraduate departments in related disciplines
throughout the state

to double the number of student participants in the
existing summer program for minority Virginians and to
create parallel programs at Norfolk State University
and Virginia State University

To increase the size of the existing annual conference for
prospective graduate students

IV. Financial Aid

to establish a transfer student grant program for students
moving from the Virginia Community College System to
other-race senior state-supported institutions, with
uniform eligibility criteria, the program to be
administered by community college academic faculties

V. Faculties

to require within sixty days detailed affirmative action
plans for the faculties of all state-supported colleges
and universities

79
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to establish a faculty exchange program between the
traditionally black and traditionally white
state-supported colleges and universities in Virginia

to establish visiting professorships for distinguished
other-race faculty

to fund special faculty development programs at Noifolk
State University and Virginia State University

to-F5blicize academic employment in Virginia among black
graduate students and professors, and to inform
Virginia's state-supported colleges and universities
about available candidates for faculty positions

to conduct a detailed study of non-retention of other-race
faculty in state-supported colleges and universities

VI. Enhancement of the Traditionally Black Institutions

to improve management at Virginia State University

to improve physical facilities at Norfolk State University
and Virginia State University (the detailed document
specifies projects)

to continue enhancing high-demand academic programs at
Norfolk State University and Virginia State University
(the detailed document specifies programs and
enhancement measures)

to develop properly justified outreach programs for
Norfolk State University and Virginia State University

to develop plans for a joint Virginia State
University-Virginia Polytechnic Institute and State
University extension program

to develop and implement improved admissions and
recruitment systems for Norfolk State University and
Virginia State University

VII. Biracial Consulting Committee

to restructure the existing committee to include both lay
persons and specialists whose expertise may be of
special value to the Commonwealth in implementing the
Plan

to assign to the committee specific tasks in support of
the Plan

80
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VIII. Actions to the Requested of the State-Supported Colleges
and Universities

to prepare revised student recruitment plane within thirty
days

to prepare revised faculty recruitment plans within sixty
days

Enhancement of the Traditionally Black Institutions

Messrs. Simon and Edwards asked in their letter that I
provide information on measures taken to enhance the
traditionally black institutions (TWO. Virginia has two such
state-supported universities. Virginia State University at
Petersburg. an 1890 Land Grant institution enrolling
approximately 3.400 full-time and 1,12S part-time students. and
Norfolk State University at Norfolk, an urban institution
enrolling approximately 5,900 full-time and 1,400 part -time
students. Both have multiple missions. Their service
regions are, for example, both local and state-wide. Both have
large numbers of commuting students enrolled in comprehensive
undergraduate programs in the major disciplines. loth have well
known specialized programs, including master's degree programs,
that attract students from throughout the state. both offer both
foundation or remedial and conventional credit courses.

The 1983 amendments carry forward enhancement strategics set
in the 1978 plan, but with significant refinements. The 1978
approach included both programmatic enhancements (new or upgraded
degree programs, with sufficient resources to bring on new
faculty) and capital construction. In many respects, the 1178
strategy has worked. Enhanced programs now exist in business,
nursing, and engineering technology, for example. With regard to
programmatic enhancements, the 1983 amendments differ from the
1978 plan in that they target fewer programs for more substantial
enhancements. In each instance, the 1983 amendments detail
specific goals accreditation by a certain date, or
acceptance of degrees by licensure boards by a certain date).
The 1978 plan did not include funds for specific enhancement of
library collections and support services. The 1983 amendments
do.

In certain respects, the 1983 amendments address problems
that became apparent under the 1978 plan. To deal with the need
constantly to upgrade faculty skills and to promote original
research, the 1983 amendments include the first state-funded
sabbatical programs ever created in Virginia, as well as programs
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to support exchange of faculty among institutions. TO deal with
a significant enrollment decline at V.S.U. and with the need for
modern recruitment capabilities at N.S.U.. the 1961 amendments
include specific enhancements of admissions offices. To deal
with a significant management problem that developed at V.S.U.
between 197$ and 1962. the 1983 amendments include funding for
new personnel and for improved computer support.

The 1970 plan provided substantial new construction at both
TBI's. At-AL.S.U., these improvements have taken place on
schedule. At V.S.U., an internal disagreement concerning the
design and use of a building slated for renovation has delayed
completion of the 1978 building program. The 1983 amendments
provide for additional capital expenditures in support of
specific academic programs at each T111 In addition. they provide
that the state will monitor completion of the stalled
Hunter-McDaniel project at V.S.U.

Both TBI's still have substantial needs. N.S.U. faces
rising enrollments, and has several high-demand programs that
will require improved facilities in the future. V.S.U. has lost
enrollmnnt in recent years, and it faces substantial federal
claim with regard to allegedly improper management of financial
aid programs. The staff of our Council of Higher Education and I
continue to work with both TBI's to guarantee systematic
development of comprehensive plans that will justify future
legislative support, and (in the instance of V.S.U.) to assist
campus officials in remedying identified problems and lathing
optimal benefit from the enhancement budgets.

Summary Comments

It is obvious, I think, that many of the initiatives
contained in the 1983 amendments are nothing more than sound
educational policy. The schedules might have been different
without O.C.R. and Adams. but Virginia would have moved in
directions like these regardless of the case. The comprehensive
publications program, for example, was one of Governor Robb's
first educational initiatives. Enhancement of the TBI's makes
excellent sense both as a remedy to past inequities and as a way
to Improve educational services to Virginians.

The time tables are another matter. We proposed a five-year
time table because changing high schools takes time. O.C.R.
apparently felt that L.D.F. uould not accept a second five-year
plar. After long and hard bargaining, we agreed on three years,
which was midway between our preference and 0.C.R.'s, which WAS
one year. Our position on this matter is that the 1978 plans
have failed to achieve certain of their objectives because of the
criteria, including the time tables, and not in spite of them --
that federal requirements made sound educational policy hard to
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develop under the 1978 plans. L.O.F., on the other hand, his
wanted to treat the criteria as though they had the force of law,
and consequently O.C.R. has been unable to accept educationally
re:sonable measures. Obviously, the Mirch 24 order makes what we
see as a short time table (three years) even shorter -- or seems
to.

I should make clear that Virginia's colleges and schools
have cooperated fully in our efforts to implement the 1983
amendments notwithstanding the collapsing of the time tables.
Acting on their own, many of the colleges have continued
recruiting students well after their customary deadlines.
Representatives of all of our four-year state-supported
institutions are visiting community colleges now to seek
additional other-race applicants for transfer admission -- and of
course also to build firmer ties to the community colleges. Many
new students have already been identified. While no one knows
what the court means by "substantial" progress. I am confident
that we have already made substantial progress, and that 0.C.R.'s
review next winter will support this judgment.

Our relations with O.C.R. since February 1982 have had their
high points and their low points. Generally speaking, we have
found 0.C.R.'s negotiators to be diligent and forceful. O.C.R.
has in no respect backed away from requiring full compliance with
Title VI and with the court's orders. At the same time. O.C.R.
has been willing to consider evidence from many sources to show
that better ways exist to do the )ob. The low points of our
dealings with O.C.R. probably came in late September or early
October, when someone in Washington leaked the discussion draft
after O.C.R. had asked us to keep it a confidential document

- pending final negotiations, and on January 20, when O.C.R. could
not provide the promised acceptance signature. The high points
have been numerous. Messrs. Dodds. Singleton, and their staffs
have addressed very complex educational problems with us. They
have worked diligently to understand the peculiarities of
institutional governance in Virginia -- not an easy chore. They
have suggested sources of technical expertise in several
instances.

L.D.F. has sometimes been a problem. I have attached to
this statement a copy of L.D.F.'s comments on the 1983
amendments. along with my response to thoSe comments. From these
documerts. it will be apparent that we believe that L.D.F. missed
the point of the amendments, and in addition criticized them on
invalid grounds. L.D.F. may well have thought better of the
matter. In the February hearing that preceded the March 24
order. L.D.F.'s lawyer omitted many of the less supportable
allecations made in the written comments. Perhaps of greater
impact. L.D.F. has seemed from time to time not to grasp the
distirction between quotas and the goals and time tables
appropriate in Title VI actions. The court has been clear since
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1977 on the purposes of goals and time tables. My own analysis .

of L.D.F.'s various pleadings, as they are reported in the court
documents, is that L.D.F. has consistently argued for enforcement
proceedings on grounds that the numbers have not been achieved.
That L.D.F. continues to construe goals as quotas complicates the
case for everyone.

Ultimately. Virginia has attempted since January 19B2 to
work in partnership with O.C.R. Card indirectly with L.D.F. and
the court, although we have no real link to either) to achieve
genuine erretity of opportunity in our state-supported
institutions of higher education. We find little or no evidence
that de lure segregation has left genuine vestiges in the state.
indeea7 a study done in 1982 as background to our initial
negotiations with O.C.R. identifies several causes of disparate
entrance rates and the like. The after effects of de lure
segregation in Virginia's state-supported colleges and
universities are not among them. Econo.nic deprivation, racially
differentiated course programs in high schools, and other factors
common to all states, not merely to Virginia. are high on the
list.

Our compliance effort is part of a more general effort to
improve schooling in the state for all of our students -- black
and white, college-bound and vocational, rural, suburban, and
urban. The report of the National Commission on Excellence in
Education, the several publications of the College Board's
EQuality Project, and virtually all other current analyses of how
best to remedy the educational ills of recent years support the
essential stance taken in the 198) amendments. We are confident
that we are building more viable futures for all of our children
by working to eliminate the educational causes of educational
disadvantage. We believe that O.C.R. has come to support the
essential thesis that one cannot remedy long term educational
disparities after high school, that instead one must begin early
with sound curricula, clear guidance, and diligent instruction.
We are confident that L.D.F. and the court will also adopt this
approach as results become availaole.
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Preface

The following amendments to The Virginia Plan for reual
Omoortunity in State- Su000 :ted Institutions of Higher Education,
as revised in 1978, are submitted to tae Office zor Civil Rights
in response to a request addressed by Dewey E. Dodds, Director of
the Region III Office for Civil Rights, to Virginia Secretary of
Education Jchn T. Casteen, III, on June 3, 1982. This submission
evidences Virginia's determination to improve the 1978 Plan to
ensure equal educatioral opportunity through educational -sound
and realistic measures.

Due consideration of certain essential features of Virginia's
system of higher education must underlie an effective
plan. Among these essentials are the statutory autonomy of our
state-supported colleges and universities, the distinctive
natures of our two traditionally black institutions (TBI's), the
authority of our General Assembly and of the several boards
created by that body to govern our state-supported colleges and
universities, and the relationship of secondary and
post-secondary education.

Much of what follows derives from a.program of educational
reform and emphasis undertaken by Governor Robb when he came into
office. These amendments proceed on the fundamental principles
that one builds at each level of education for success in the
next, that students make informed choices as to how they will
progress through school and college only when the links between
levels are clearly explained and only after appropriate classroom
instruction and counseling, especially in secondary schools.

Educational and social conditions, in Virginia and through-
out the nation, have changed during the years since the Virginia
1978 Plan was approved. Despite the statistical trends alleged
in Mr. Dodds' letter of June 3, it must be observed that
Virginia's success in implementing the 1978 Plan differs in no
significant respect from experience in other states, and that the
condition of equal opportunity in Virginia's state-supported
colleges and universities differs in no significant respect from
the national record. The current statistical trends are in no
sense a product of a lack of good faith coxanitment en Virginia's
pert or on the parts of Virginia's educational agencies end
institutions. Notably, OCR has made no claim to the contrary.

Access to and success in post-secondary studies have changed
in recent years. Educational opportunity for black students (and
for Hispanic American, blue collar, inner city, and rural
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students) has not greatly Improved in an era of quotas, goals,
and other mechanisms intended to assure equality of access.
National programs sponsored by the College Board, the Ford and
Carnegie Foundations, and others attest a new climate of concern
about the human costs of diminished emphasis on the traditional
academic subjects in America's high schools.

These amendments have been developed over the course of six
months in collaboration with specialists and practitioners in the
field of education. They represent our best collective judgment
as to steps that should succeed in light of changed circumstances
since 1978. We do not believe that immediate or emergency
solutions will reverse the statistical trends in Virginia in any
efficient and meaningful way. Good solutions will address the
essen'ial nature of education.

We propose only the amendments stipulated herein. The
elements of the 1978 Plan shall continue, except as superseded by
these amendments.

We look forward to working with OCR and with the education-
al community in Virginia in implementing these amendments. We
acknowledge and appreciate the assistance rendered us by the OCR
staff while we developed these proposals.
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General Initiatives to Improve Education

Background Statement

Virginia shares the concern of many educators that black
students throughout the country have not gained as much educa-
tional ground in recent years as expected. Proportionally fewer
black students than white students are reported to be graduating
from high school, entering college, graduating from college, and
entering graduate and professional schools.

Educational reform initiatives are widespread at this time,
and Virginia has taken a prominent place in this movement. The
Southern Regional Education Board's Task Force on Higher Educa-
tion and the Schools, the College Board's EOuality Project, the
U.S. Secretary of Education's call for a more rigorous approach
to the academic basics, and sundry other initiatives reflect the
recent realization that the nation must change its educational
philosophy in order to achieve more positive results in our
schools. In general, the formulators of these initiatives

.,..

acknowledge the difficulties that confront black students in
schools where substance, structure, and sequence have lost their
rightful place.

Conditions have changed dramatically since 1978. Neither we
nor OCR can predict the direction of change over the coarse of
the next five years. What we can do, and will do as the Common-
wealth's designated officials, is undertake every reasonable
measure that will by realistic standards improve the statistical
trends and at the same time ensure equal educational opportunity
for all of Virginia's citizens. The following paragraphs de-
scribe efforts recently begun at the initiative of the Governor
Charles S. Robb. They are evidence of the Commonwealth's
commitment to improve educational opportunity for all of its
students. The Governor has identified the pursuit of these
initiatives, as well as the implementation of the more specific
objectives described in these amendments, as priorities for the
institutions of higher education during the 1984-86 biennium.
Accordingly, the Governor will allocate resources to the
institutions commensurate with their commitment to adopt and
implement the objectives identified in this document. The
attachment to these amendments includes materials from the
SecretAry of Education to the institutions outlining the
Governor's priorities fcr 1984-:986.
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Educational Reform in Virginia

Governor Charles S. Robb has set into motion a series of
basic reforms in Virginia's schools and colleges. These reforms
have been detailed at length in a series of major policy
addresses, three of which are attached as an Appendix to this
document. The essential features of these reforms include:

emphasis on early and effective remedial education in our
public schools (an initiative funded in part by the 1982 General
Assembly);

greater emphasis on the core academic subjects for all of
our students, but especially for those who show promise of
continuing their schooling (academic or vocational) after high
school (also funded in part by the 1982 General Assembly);

greater clarity and pragmatism in college admissions stan-
dards with emphasis on telling students in advance what prepara-
tion is necessary to success in college and helping high schools
promote programs of study that work (an initiative already
addressed by several task forces of college and university
faculties);

.

greater emphasis on effectiveness and quality in all college
programs, with an eye toward improving graduation rates (initi-
atives undertaken by the Council of Higher Education);

a new emphasis on sound management in our colleges and
universities;

adequate compensation for teachers and meaningful standards
of competence for teachers (initiatives addressed in 1982 by both
the General Assembly and the Board of Education);

and greater collegiality within education, and between
education and the private sector, in support of joint educational
and economic development.

Of particular importance with regard to the educational
rights of black citizens are the following:

Increased emphasis on the academic basics. The Governor has
pressed for a more complete high school program for all students.
Over half of Virginia's high school graduates continue education
aster high school. Studies completed by the Tayloe Murphy
Institute of the University of Virginia in connection with the
1978 Plan make clear that no more than half of those who go on
have actually taken the recommended courses in high school.

,8 sj
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The disparity between courses needed and courses taken is far
greater for black students than for white students.

Revised standards for certification of teachers. The Board
of Education, acting at the insistence ol the General Assembly,
revised its methods of certifying teachers in 1982. The new
standards put greater emphasis on academic (as opposed to profes-
sional or method-based) training for new teachers, and on peer
evaluations and review.

Revised standards for school accreditation. The State
SuperiElendent of Public Instruction has proposed to the Board of
Education a change from accreditation of schools on the basis of
essentially physical standards (what a school is) to accredita-
tion on the basis of educational quality (what a school does).
The package of reforms includes provision for more and better
courses in mathematics and science, subject areas in which black
students have enrolled less often in recent years, and for a
full-time attendance rule for all students except those excused
by district superintendents. Like most states, Virginia has not
required full-time enrollment in recent years. Consequently,
many students choose to take less than a full load in the juktior
and senior years, and ultimately leave school without mastering
the essential skills.

Expanded programs of collegial action within education. The
Governor and Secretary of Education have promoted collaborative
action to improve education. The Department of Education and
Council of Higher Education have begun this year to sponsor
special training sessions for secondary school guidance officers
as well as seminars that bring together secondary school and
college teachers and administrators in order to improve the
information (including admissions and financial aid material)
given to students from grade six through high school, to upgrade
guidance services, and to make colleges and universities more
responsive to the needs of high schools.

Publications orograms. The Governor and Secretary of
Education have begun developing new publications of a kind not
previously available to students in American schools. Based on
publications used in the schools of France, these publications
will include a basic descriptive poster that will hang in every
school room in the Commonwealth. This poster will show the broad
pattern of education from pre-school through post-doctoral
programs, with emphasis on hcw students can prepare at each level
of education for success in the next. Related booklets will
include one to be distributed to parents when new babies leave

9J



84

the hospital and others aimed at students and their parents at
each point when students make mayor choices of what to study. A
piece now nearly ready for the press standardizes the links
between community ccllege course programs and those of the
four-year colleges so that students can plan their lower division
studies with full knowledge of the entrance and graduation
requirements of the senior colleges and universities to-which
they will eventually transfer. Each publication will stress the
collective responsibilities of parents and children, the links
between study at each level of education and what comes after,
ways to change choices made previously, financial aid, and
support available to students with special needs or interests.

Taken together, the Commonwealth's commitment to expanded
programs of collygial action and publications is intended to
ensure that students and their parents have early access to
educational and career choice materials. To assist in
publicizing the availability of this information, the Council of
Higher Education and the Board of Education will produce and
disseminate public service television and radio advertisements
Intended not only to announce where and how to obtain the
Information, but also to stress the benefits of attending
college.

To inplement the commitment in 1983-1984, the Governer will
request $125,000 for the two activities. At least this amount
will be requested for each remaining year during the life of the
Plan.

91
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Undergraduate Students

Background

Recent years have seen redoubled efforts to recruit
other-race students to Virginia's state-supported colleges and
universities, particularly to the senior traditionally white
institutions. To emphasize its commitment, the Commonwealth
voluntarily agreed in 1978 to establish numerical objectives
under which the state pledged a good faith effort to enroll
additional black students with two primary intentions: to
achieve parity for the system as a whole; and to eliminate or
decrease considerably the disparity in black enrollment at the
traditionally white institutions, taken as a whole: To achieve
the second objective, each TWI committed itself to attempt to
recruit a specified number of additional black first-time
students by the last year of the 1978 Plan (1982-83).

The Commonwealth and the individual institutions have, since
1978, acted in good faith to eliminate the disparity for the
system and to achieve the numerical objectives specified in the
Plan for the TWI's. We have made progress, but slowly, in part
FeFiuse because the pool of black high school graduates who are
prepared for admission to college has not been sufficient to
allow the institutions to meet the numerical objectives. A 1980
study conducted for the Council of Higher Education by the Tayloe
Murphy Institute at the University of Virginia revealed that only
26.8 percent of our black high school seniors were enrolled in
college preparatory programs, while 43.2 percent of the white
high school seniors were enrolled in the college preparatory
track.

To remedy this situation, these amendments include several
proposals to improve the preparation of black (and other)
students at the secondary level and to make certain that all
students, beginning at least at the middle school level, are
better informed about college opportunities (including admissions
requirements) prior to entering high school.

A second, continuing problem for the Commonwealth has been
an inability to resolve with the Office for Civil Rights the

: specific method by which Virginia's progress toward enrolling
additional black students at the traditionally white institutions
is to be measured. The 1978 Plan concentrates on first-time
students. Its numerical objeaTies were developed from a dispar-
ity calculated from base numbers that included first-time in-
state and out-of-state freshman students. Yet the Office for

9
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Civil Rights' Criteria, which were published about the time the
Plan was complTi717-5ecified tLat the disparity was to be
FiTeulated on the basis of first-time, in-state freshmen and
transfer students.

To measure accurately the progress of Virginia's TWI's, the
Commonwealth adopts in these amendments the method specified in
the Criteria, as published in the Federal Register, in revising
the numerical objectives. This method entails counting only
in-state freshmen and transfer students in calculating the
disparities and in measuring the progress of the TWI's toward
meeting their objectives.

The Commonwealth's Commitments

1. Increasing the Enrollment of Black Students in the Statewide
Public System cf Hicher Education

Criterion: For two-year and four-year undergraduate
public higher education institutions in the state
system, taken as a whole, the proportion of black
high school graduates throughout the state who enter
such institutions shall be at least equal to the
proportion of white high school graduates throughout
the state who enter such institutions.

Virginia re-affirms her commitment to the objective that for
two-year and four-year undergraduate public higher education
institutions in the state system, taken as a whole, the propor-
tion of black high school graduates throughout the state who
enter such Institutions shall be at least equal to the proportion
of white high school graduates who enter such institutions. In

re-affirming this and other commitments in this section, the
Commonwealth rejects accepting a "quota' for the system, for any
group of institutions, or for any individual institution.
Instead, the numerical objectives are established as evidence of
Virginia's good faith intention to eliminata such disparities as
may exist and as a means to measure progress toward ensuring
equal opportunity for all citizens.

Virginia had 13,668 black high school graduates and 51,774
white graduates in 1978. In the Fall of 1978, as shown in
Table 1, 4,292 blacx students and 20,749 white students enrolled
as first -time freshmen in Virginia's state-supported colleges and
universities. The proportion of white high school graduates who
enrolled in the state-supported colleges and universities ex-
ceeded the proportion of black high school graduates who enrolled
by 8.7 per cent. To reach parity in that year, the
state-supported colleges and universities would have had to
enroll an additional 1,185 black first-time students.

93
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through these amendments, the Commonwealth will attempt in
good faith to eliminate any disparity for the system as a whole
during the tine covered by the revised Plan. The numerical
objectives set later in this section foe traditionally white
colleges and universities, taken as a whole, will assist the
Commonwealth in meeting this goal. In addition, the Commonwealth
will seek to eliminate the disparity by setting objectives for
the two-year colleges.

In 1978, the two-year colleges enrolled 1,770 black freshman
students to undergraduate study. This number was 41.2 per cent
of the total number of black freshmen in the state-supported
colleges and universities. Had the system enrolled enough black
students to achieve parity in that year, the two-year colleges
would have enrolled an additional 557 freshman black students.
The Virginia Community College System and Richard Bland College
will attempt during the term covered by these amendments to
enroll an additional 557 black atudents. The numerical
objectives for the individual community colleges and for Richard
Bland College are displayed in Table S.

2. Increasing the Enrollment of Black Students at the
Traditionally White Institutions

Criterion: There shall be an annual increase, to be
specified by the state system, in the proportion of black
students in the traditionally white four-year undergraduate
public higher education institutions in the state system
taken as whole and in each such institution; and the
disparity between the proportion of black high school
graduates and the proportion of' white high school
graduates entering traditionally white four-year
undergraduate public higher education institutions in the
state system (shell be reduced). . . by at least fifty
percent by the academic year 1985-1986. However, this shall
not require (the) state to increase by that date Llack
student admissions by more than 150 percent above the
admissions for the academic year of 1978-1979.

The 1978 data reveal a disparity between the proportion of
black and white seniors who graduated from Virginia's high
schools and the proportion who enrolled as first-time students in
the state-supported, four-year, traditionally white colleges and
universities. The Commonwealth will attempt -o increase annually
the proportion of black Virginians enrolling in the state-
supperted, four-year, traditionally white colleges and univer-
sities as first-time freshmen and transfer students.

These colleges and universities had 1,092 'within state
first-time freshmen and transfer enrollees' in 1978 (table 2).
The pool of black high school and two-year college graduates in
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that year was 14.284. The entrance rate fTr black students into
the senior state-supported colleges and universities was 7.6 per
cent. In the same year, these colleges and universities enrolled
16,510 first-time freshmen and transfer white enrollees when
there were 56.876 white high school and two-year college
graduates. The entrance rate for white students was 29 per cent.
The difference in entrance rates between whit and black students
was 21.4 per cent.

To meet its objectives under the OCR Criteria, Virginia must
eliminate at least one-half of the differerTahe 1971 en-
trance rate (10.7 per cent) or enroll 150 per cent more black
first-time freshmen and transfer students than were enrolled in
the TWI's, taken as a whole, in 1978. Actual entrance rates vary
from year to year. Accordingly, one cannot determine in advance
the number of students necessary to reduce the difference by 10.7
per cent in the last year covered by these amendments
(1985-1986). The Commonwealth will, however, attempt to
eliminate at least one-half of the difference (10.7 per cent) by
the end of the Plan, but with the stipulation that it will not be
necessary for tWW-Uommonwealth to enroll more than 1,638
additional first-time freshmen and first-time transfer students
in order to satisfy this particular criterion. The total number
of studerts who must be enrolled in order to meet thrWjective
in the last year of the Plan is 2,730.

The numerical objectives for each institution appear in
Tables 3 and 4. The institutional Objectives are based on (1)
the number of within-state black first-time freshmen and
first-time transfer students at each TWI in 1978, (2) the
difference between the entrance rate of within-state black and
white first-time freshmen and first-time transfer students at
each institution, and (3) the actual number of within-state black
first-time freshmen and first-time transfer students at each
institution in 1982. Since parity exists for the entrance rate
of black first-time freshmen and first-time transfer students at
Christopher Newport College and Virginia Commonwealth University,
the 1982 enrollment level for these institutions was held
constant for the remaining years of the Plan. As a group, the
other TWI's will attempt to accomplish 23 -F;rcent of the total
objective in 1983, 35 percent in 1984, and 40 percent in 1985.

It is important to note here the potential difficulty that
Virginia will face in order to achieve the stated objectives over
a three-year period. According to recent research on Virginia's
high school graduates, only 26.8 percent of the black high school
graduates had been enrolled in the college-preparatory program.
Many of the activities (the Better Information Project, revised
standards for school accreditation, publications program. etc.)
described in other sections of these amendments are designed to
address this problem. Five years is a more realistic period of
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time to increase the pool of students in high school who are
prepared to move into college. Nonetheless, the traditionally
white state-supported senior institutions will make a good faith
effort to accomplish during the next three years the objectives
set forth in these amendments.

To assist the state-supported colleges and universities in
attracting and enrolling additional other-race, in-state,
transfer students, the Commonwealth will establish a transfer
students' sitolarship program. This program will provide partial
support for transfer students who graduate from the two-year
institutions. The proposal is detailed in the Financial Aid
section of these amendments.

The following understandings will be in effect during the
years covered by these amendments:

a. 197$ data will be the base for the calculation of
student enrollment disparities and the establishment of the
numerical goals for the state-supported system as a whole and for
any college or university or colleges or universities in it. The
data to be used in determining disparities and in setting objec-
tives for the state-supported system as a whole are *first-tie
freshman students within state only.' The data to be used it
determining disparities and setting numerical objectives for the
TWI'w, taken as a whole, are 'first-time freshmen and transfer
students within state only.

b. The Commonwealth's central objective is to eliminate the
disparity in entrance rates for black students. The state will
attempt to eliminate the entire disparity in the entrance rate of
black students to the public system. Fcr the TWI's, taken as a
group, the Commonwealth may, by the last yz....e of the Plan,
eliminate one-half of the difZerence In the attendancerats
between black and white students in 1,78 (10.7 per cent).
However. the maximum number of additional black "first-time
freshmen and transfer students within state* to be enrolled by
the TWI's, taken as a whole, in order to satisfy the appropriate
criterion is 150 per cent greater than the number enrolled by
these colleges and universities, taken as group, in 197$.

c. In meeting the numerical objectives specified in these
amendments. the colleges and universities may count first-time
freshmen. regardless of when they graduated from high school, and
(as appropriate) first-time transfer students from the two -year
colleges, regardless of when they last attended the two-year
college.

d. In assessing its annual progress, each college or
university will be given credit for all unduplicated within-
state, first-time freshmen and transfer students who enroll
during either semester (or equivalent term) of the academic year
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The Council of Higher Education will collect data twice each year
in order to measure annual progress. The yearly determination of
Virginia's progress toward meeting the numerical goals in these
amendments will be made in the August narrative report to OCR and
not in the earlier data submission. which goes to OCR in February
or March of each year.

e. In addition to unduplicated students who enroll through-
out the regular session, a college or university may count. in
the Fall sem-ester, all in-state, first-time freshmen and transfer
students who entered the institution during the summer term and
who re-enrolled in the Fall.

f. These amendments will be in !erre for three years.
beginning with the 1981-84 academic year and terminating with the
conclusion of the 1985-1986 academic year. The three-year
period, insisted upon by OCR, recognises that real change takes
time. Nonetheless, it may not provide sufficient time for
Virginia's new educational initiatives significantly to increase
the pool of black high school graduates eligible to enter
college. In this interim period, therefore. the Commonwealth
will focus on increasing transfer of black students from the
two-year institutions.

g. Failure to meet a numerical objective shall not be
...

orima facie evidence that the Commonwealth or any college or
university has not acted in good faith to meet the objectives
specified in this section.

1. Increasing the Enrollment of White Students at the
Traditionally Black Institutions

Criterion: (Increase' the total number of white
stucents attending traditionally black institutions.

The OCR Criteria indicate that 'Increased participation by
white students at traditionally black institutions must be a part
of the process of desegregation of the statewide system of higher
education.' The 1978 Plan committed the Commonwealth to estab-
lish numerical objectives to increase white enrollment at the
TBI's beginning in September 1979. Subsequently, OCR delayed
implementation of this section until the two TBI's could begin to
benefit from the state's efforts toward enhancement.

Because the 1978 Plan has been in effect for almost four
years.'during'which tim he state has provided significant
funding to enhance the TBI's. the Commonwealth will now set
initial numerical objectives for the enrollment of additional
white students in the T3I's. The numerical objectives for white
students at the TBI's are not final objectives, but interim

9/
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benchmark numbers. Additional cbjectives will be established as
the institutions gain strength and attractiveness to all students
through improved facilities and academic programs. The initial
objective for the T4I's, taken together, will be 15.5 per cent of
total first-time freshman and first -time transfer enrollment, a
proportion comparable to the representation of black students at
the TWI's.

The interim numerical cbjectives for each 'MI in the last
year covered by these amendments are shown in Table 6. The
distribution between the two TM's of the additional white
students needed in that year was determined on the basis of 1978
enrollment rates, under which 63.2 percent of the white
first-time students in the :Firs were at Norfolk State University
and 36.8 percent were at Virginia State University.The objectives
for each year covered by the amendments are presented in Table 7.

4. Exoanding the Virinia Community College System Outreach
Efforts to High Schools.

The Virginia Community College System continues to play a
major role toward providing equal access to higher education for
all students of the Commonwealth. In 1978, the VCCS enrolle4
1,730 black first-time freshman students. This number was 40.3
per cent of the total number of black freshman students at the
state-supported colleges and universities. The Virginia
Community College System will attempt to enroll an additional 507
black freshman students by the 1985-1986 academic year (the final
year covered by these amendments).

To help achieve the above commitment, the VCCS will
implement an outreach program to the high schools in Virginia.
The primary components of the outreach program are outlined
below.

1. Ad7issions personnel of each college will visit
every high :,chool in its service area with a substantial
number of black high school students.

2. Students and counselors of the high school (with a
substantial number of black students) in the college service
area will be invited to the college campuses for spezial
tours.

3. -Information on college programs, financial aid, and
career opportunities will be made available to students,
counselors, and parents of high school students (with a
substantial number of black students) in the service area of
the college.

30-669 0-84--7
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B. Developing a Program to Assist in Recruiting and
Retaining Students: The Virginia Student Transition

12111.9al"

The Commonwealth will establish, in the summer of 1983, a
Virginia Student Transition Program at selected senior
state-supported institutions. The purpose of the program is to
provide tutoring, instruction in study methods, and counseling
for black Virginia students who have been accepted as full-time
freshmen or transfe:: students and who have anticipated or actual
academic deficiencies.

Although each participating institution will determine the
students to be selected for its program, the focus will be on
students who might be re-lrded as *high risk* students for that
institution. Typically. a high risk" student for purposes of
this program is one whose Scholastic Aptitude Test (SAT) scores
are lower than the average for the particular institution, whose
high school grades may be slightly less than a *II* average, and
whose immediate family may be economically disadvantaged or have
had no previous college experience.

Initial state funding will be requested for a pilot progress
involving approximately 200 entering students, 40 each at George
Mason University, James Madison University, the University of
Virginia, Virginia Polytechnic Institute and State University,
and The College of William and Mary. The student recruitment
plans of these institutions will provide details as to how each
institution proposes to implement the program. The Council of
Higher Education, which reviews the plans and monitors their
implementation, will continuously review this program and will
evaluate its success at the end of its first year of operation.
The Council's Admissions and Articulation Advisory Committee,
composed of the chief admissions officers of the institutions,
will assist in the review of the program. If the program is
judged to be successful, additional funding may be requested to
extend the program to other senior institutions which might wish
to participate.

The Governor will request $200,000 for the operation of the
program in 1983 and at least that amount, depending on the number
of institutions participating in the program, for each remaining
year of the Plan.

Because the state funds provided will be used solely for the
operation of the program, the participating institutions will be
encouraged to make available summer work- study.opportunities for
the students. In this way, the students will be able to
compensate, in part, for any lost summer earnings and also be
able to meet the student self-help expectation required of
students applying for institutional finatcial aid for the
academic year.

Q C
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6. Assisting Institutions to Improve Their Student
Recruitment and Retention Technioues: The Fund to
Improve Student Recruitment and Retention.

The Council of Higher Education currently administers a
Funds for Excellence Program under which the state-supported
institutions seek special assistance for particular programs
which are already judged to be of high quality or whir:: have the
potential for excellence. The funds are competitively awarded to
the institutions, which submit proposals detailing how the use of
such funds will enhance their programs.

The Governor will'request special funding to establish a
subprogram under the Funds for Excellence Program to encourage
the institutions to put into operation imaginative and innovative
student recruitment and retention programs. Although the
institutions are heavily engaged in both activities at the
present time, the limited state resources do not afford a broad
opportunity for them to test new and different ways to attract
and retain students, especially minority students, in the state
system. The establishment of this subprogram will enable each
institution to draw upon its collective knowledge and wisdom to
prepare and submit proposals which offer alternative solutions to
these problems. The ideas judged to be best can then be tested
and the results shared with all of the state-supported
institutions.

To initiate the program In the 1981-1984 academic year, the
Governor will request $200,000. At least that amount will be
requested for each remaining year of the life of the Plar. The
institutions, in their student recruitment plans, wilTTe asked
to commit to participate in the program.

As part of its responsibility in administering the program,
the Council will widely publicize the program at the institutions
in order that faculty and staff who might have innovative
recruitment and retention ideas will be encouraged to develop
proposals. In addition, the Council will annually sponsor a
dissemination conference at which the proposals which are funded,
and the results of their implementation, may be discussed by
officials from all of the institutions.

If, after funding proposals under this program in any given
year, the Council determines that additional, unallocated funds
remain, the Secretary of Education will approve the transfer of
those funds to other progra:.s under the Plan.

-

7. Holding a Conference on White Faculty and Black Students

The State Council of Higher Education and the Center for
Improving Teacher Effectiveness (CITE) of Virginia Commonwealth

1
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University will co-sponsor a conference during March, 1983. Three
assumptions underlie the conference. First, faculty must begone
cognizant of their own race-related assumptions before they can
teach black students more effectively. Second, faculty must be
willing to treat race-related subject matter in appropriate
courses frankly and directly. Third, if white faculty agree to
help each other address racial issues, they are more likely to be
successful teachers. The participation of key institutional
faculty, particularly full-time senior faculty who are opinion
leaders on campus and who have a personal commitment to the
subject, will be sought. Institutions will be asked to send
teams of two white faculty so that they can help each other
implement the suggestions made in the conference. Such
collaborative efforts to improve teaching will, we believe, lead
to greater retention of black students.

8. Completing a Transfer Guide for Virginia Community
College System Students.

Virginia higher education will publish a statewide guide of
transfer policies between community colleges and senior
institutions. The guide will contain (1) a description of the
policies and procedures governing student transfer, (2) the'.
Virginia Community College System degree programs accepted to
transfer by each of the senior institutions, and (3) a listing of
the VCCS courses accepted by each of the senior institutions.
Publication will be in the Spring of 1983, with broad
distribution primarily through community colleges.

9. Setting a Statewide Workshop on Student Retention.

A statewide workshop on student retention at Virginia's
colleges and universities will be sponsored by the Council of
Higher Education during the Fall of 1983. The workshop will
develop an institutional model for student retention and will
serve as a forum for the exchange student retention information
among institutional representatives. Dr. Peggy Richmond,
President of Research and Evaluation Associates, will assist the
Council staff in planning the workshop. Dr. Richmond's
assistance will be made available under a grant from the Office
for Civil Rights. The initial planning will be conducted in
February 1983.

1 0.
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Graduate Student Enrollments

Background Statement

Black students are disproportionally represented in virtual-
ly all graduate disciplines, with concentrations in education and
certain social sciences, but severe disparities in most profes-
sional disciplines and particularly in the high demand disci-
plines of law, medicine, and business administration. In the
core academic areas, black candidates for the Ph.D. are rare. By
most reports, they are rarer now than they were in the past.
These conditions are not peculiar to Virginia. Indeed, they
persist throughout the nation, and they figure largely in current
national efforts to improve higher education's performance with
regard to the progress of non-white students.

The Commonwealth's Commitments

1. Retention Study. Before July 1, 1983, the Council of
Higher Education will complete its on-going study of graduate
enrollment and retention rates in all state-supported colleges
and universities, and share the results with OCR.

2. Goals and Timetables. Within 30 days following the
acceptance oy OCR of these amendments, the Secretary will submit
goals and timetables by which to gauge progress in removing the
numerical disparities in graduate student bodies. These goals
and timetables will conform to the graduate disciplines
identified by OCR in the Plan.

3. Statewide Graduate Recruitment Program. The Governor
will request $160,000 from tne 1983 General Assembly to implement
a comprehensive plan for the recruitment of students into
graduate programs. The plan which will be developed before
July 1, 1983 will include the following major activities:

. ,
a. the preparation and publication of a statewide

guide to graduate education containing a detailed
description of all graduate programs. It will be mailed to
all third-year undergraduates in Virginia's colleges and
universities by November 1, 1983;
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b. the preparation of a companion publication to be
mailed to all fourth-year undergraduate:. in Virginia's
colleges and universities by March 1, 1984;

c. the sponsorship of local programs of information
for undergraduate students and others interested in pursuing
graduate work at each of Virginia's public senior colleges
and universities; and

d. the implementation of efforts by the public senior
colleges to promote close relations between graduate
programs and departments offering related undergraduate
majors.

The Governor will include appropriate funding in the
1984-1986 biennial budget to implement the plan. The Council of
Higher Education will evaluate the plan and inform the Office for
Civil Rights of the progress in the annual report.'

4. Summer Programs. The Governor will include in the
1984-1986 biennial budget sufficient funds to double the number
of student participants in the existing summer program for
minority Virginians and to initiate an analogous program in 4he
TBI's. This step will bring the total annual enrollment to 54
minority students in the summer program for the TWI's and to a
comparable number in the program for the TBI's. The existing
program, which the Council of Higher Education coordinates,
enriches students' academic experience by placing them in courses
at one of the comprehensive state-supported universities for one
summer term. In excess of 50 per cent of previous participants
have subsequently enrolled in graduate programs in the
state-supported universities.

5. Conference for Potential Graduate Students. The Council
of Higher Education will collaborate with the colleges and
universities to sponsor an annual conference. (The Council has
sponsored a similar program for some five years and will now
increase its size.) This gathering will acquaint potential
graduate students with available programs; provide information
about careers in higher education in Virginia; and explain
graduate school admission and financial aid procedures. This
program will seek to attract at least 400 potential minority
graduate students each year, with participants recruited from all
state-supported colleges and universities. In addition, the
Council will invite students from Virginia's private colleges to
attend. The Governor will request $14;000 in 1983-1984 and a
comparable amount in each year of the 1984-1986 biennial budget
for this activity.

103
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Financial Aid

The educational initiatives recently proposed by Governor
Robb should zisult, within a three to five-year period, in a
significantly increased number of black secondary students who
are prepared to enter Virginia's state-supported colleges and
universities. As these initiatives develop, however, Virginia
will rely on improved articulation efforts between the two-year
and four-year institutions in order to enroll the additional
students necessary to meet the numerical objectives specified in
these amendments.

Virginia has long recognized the importance of student
financial aid as an essential equalizer of opportunity. (The
term equalizer has been, in fact, prominently applied to the
Commonwealth's entire system of higher education by former
Governor Mills Godwin.) With regard to equality of opportunity,
the Commonwealth acknowledges the uncommon success achieved by
states or institutions that have targeted aid specifically for
populations whose needs are clearly documented and whose +
preparation for further study attests their readiness to
progress. At the request of the 1982 General Assembly, the
Council of Higher Education has completed a study of the state
student financial aid programs available to Virginia students.
The Council has recommended modifications in the major state aid
programs and proposed the establishment of additional grant and
student employment programs. The Council's financial aid pro-
posals will be important for all students and will be a crucial
element in the Commonwealth's efforts to enroll additional blach
students.

In view of the critical short-term emphasis to be placed in
this revised plan on the transfer of additional black graduates
from the two-year to the four-year TWI's, the Governor will
support a new program of financial assistance for these students.
A description of the proposed program follows.

The Virginia Transfer Student Grant Program
z :

The program will be open on entry into a TWI to any black
graduate from an A.A. or A.S. program in a two-year state-
supported college. However, to be eligible for consideration for
an award, the student must have a minimum two-year college
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grade-point average (as of the beginning of the student's second
quarter of the sophomore year, fdr enrolled students, or at the
time of graduation, for students who have already graduated) of
2.50 (out of 4.0) and must, in addition, have demonstrated
financial need. For purposes of this section of the amendments,
a student who has accumulated credits sufficient for graduation
from a two-year state-supported college and who has the
stipulated grade-point average will be eligible for an award.

Currently, approximately one-half (about 300 students) of
all black two-year graduates are annually transferring to the
senior institutions. This program should not only increase that
percentage but should result in more black students obtaining
their two-year degrees and considering work on a baccalaureate
degree.

The program will be evaluated in the third year of its
operation in order to determine its effectiveness.

The cost of this program is $500,000 the first year,
$1,100,000 the second year, and $1,300,000 the third year. This
funding will provide for no less than 500 new grants in each year
of the program's existence. The number of renewal grants in any
year will depend on the number of eligible students continuing
into their senior year. To ensure that a recipient of an award
receives the grant, the institutions will include it as the first
award (after the federal Pell Grant, if any) in the individual
student's package of aid.

Approximately 80 per cent of the funds appropriated in a
fiscal year will be distributed to the 24 two-year institutions.
The Virginia Community College System Office will determine the
allocation for each of its institutions, based on the proportion
of black graduates from each institution. The remaining funis
will be retained by the Council of Higher Education, the
administering agency, to make awards to graduates of two-year
institutions, or the equivalent, who are no longer enrolled at
the institutions. All of the funds appropriated for the program
will be used to make awards to students.

The Council will publicize the availability of the program
in the media and at the two-year institutions. In addition, the
Council will contact black social and civic groups and Chambers
of Commerce to inform them about the program. The Council will
use its Admissions and Articulation Advisory Committee to assist
in administering the program and in selecting recipients for the
program who are not currently enrolled in college. The Committee
will also assist any students having difficulty transferring to a
senior institution to find an appropriate institution.

105



99

Special Incentives to Increase White Enrollment in the TBI's

Despite the Commonwealth's enhancement appropriations, the
TBI's have had difficulty enrolling additional white students.
With the establishment of numerical objectives, the TBI's will
need financial aid funds designated for white students. This
program will tarc.t transfer students and provide partial support
for both the junior and the senior years. The awards will be
$1,000 per student per year. Recipients will be permitted to
enter the TBI's from either two-year or four-year TWI's.
Otherwise the requirements for receiving an award will be thi
same as for black students who receive awards to transfer from
the two-year institutions to the TWI's.

The schedule of availability of these awards will be: first
year--Norfolk State University, 20, Virginia State, 15; second
year--Norfolk State University, 30, Virginia State University,
20; third year--Norfolk State University, 44, Virginia State
University, 26. The total cost of the program will be $35,000
the first year; $85,000 the second year; and $120,000 the third
year. The funds for the program will represent new dollars for
financial aid.

Th,t Council of Higher Education will monitor the instil..
tutions' administration of the transfer programs and will issue
guidelines for this operation.
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faculties

Background

Several factors are commonly cited to explain the slow rate
of progress in building larger cohorts of black faculty across
the country:

a nationwide decrease in rates of entry of black students
into graduate programs in most disciplines;

competition with other kinds of employment, especially
business and industry, for new faculty members chosen from a
diminishing pool of applicants;

disproportional concentrations of blank graduate students in
certain disciplines teal, education) to the detriment o! others;

feelings of isolation experien.A by faculty and students in
ocher .-race institutions,

Regardless of causes that may vary from one locality or
individual to another, certain key indicators detail the avail-
ability of applicants and the success of institutions that seek
other-race faculty:

who actually enters, progresses through, and graduates from
' graduate schools in which disciplines,

how effectively institutions support probationary faculty
members while they prepare for tenure decisions;

who fills the most prestigious positions within a department
or on a Cimputij

1.0, extensively faculty members know and respect the work of
profe.,.ors in related fields in other-race institutions.

These amendments include initiatives that have to do
directly with faculty employment, promotion, and tenure and also
that have to do with recruitment into graduate programs and
support for graduate students.
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The Commonwealth's Commitments

On OCR's approval of these amendments. the Secretary of
Education will take the following initiatives:

1. The Conmonwealth Faculix_Exehange Program. sbr
Secretary will initiate a short-term program to increase the
number of other-race faculty in state-supported colleges and
universities. The term other race* refers to black faculty at
the TW/'s and white faculty at the TDI's. The planning for the
program will be completed prior to July 1. 1983 so that the
program can be implemented when funds become available. The
major steps of the program are as follows:

a. The Secretary will establish a clearinghouse to
receive and process applications for five sponsored faculty
exchanges in 1983-1914 and 15 each year thereafter for the
life of the Plan.

b. A brochure to announce and describe the program
will be distributed to the state-supported institutions of
higher education.

c. Policies and procedures describing the standards
for the terms of service. salary supplementation. relocation
allowances. faculty privileges. and other relevant
information will be developed.

d. An average Award of $5.000 and a relocation
allowance of up to $2,500 will be granted to each recipient.
In receiving the salary supplement. the recipient will
provide consultative services to the Secretary of Education
and the institution in the areas of faculty and program
development.

e. The exchange will be for one year but is renewable.
The exchanges will be targeted toward the program
development of the TM's.

f. An advisory committee consisting of institutional
representatives will monitor the program.

The Secretary sill monitor the program to ascertain that the
persons exchanged between T8I's and Twl's are bona fide faculty
members, that each institution promotes the program properly, and
that each institution offers appropriate amenities for exchanged
faculty members. The estimated cost of this program is $37.500
for the 1983-1984 academic year and $112,500 for the subsequent
years during the life of the plan. The Governor will include
funding in the biennial budget.

I a
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2. The Commonwealth Visitiriq Professorships, for senior
faculty. The Secretary will develop a program of visiting
professorships, each for a term of no less than one academic year
and no more than two academic years. This program, which will
seek qualified other-race professors nationally, will be designed
to attract nationally distinguished, professionally established
other-race faculty by offering superior salaries, reduced teach-
ing loads, and funded research time for up to two academic years.
The Commonwealth will establish a pool of 10 senior
professorships in the care of the Secretary of Education, with
salaries fixed at a level competitive with the market. Recipient
colleges and universities will be obligated on receiving a
Commonwealth Visiting Professor to initiate discussion of a
possible permanent appointment at a senior rank. On successful
completion of negotiations, Commonwealth Visiting Professors will
become members of the host faculty, and host institutions will
assume responsibility for their salaries and duties. The es-
timated cost of this program is $500,000 each year The Governor
will include funding in the 1984-1986 biennial budget. A
brochure and a set of policies and procedures will be developed
for the operation of this program.

3. The Commonwealth Faculty Development Program. The
Secretary of Education will develop a long-range program to
enhance the careers of faculty members in the TBI's. Research
leaves, educational leaves, and relief from customary teaching
duties for periods of up to three years will be funded for
faculty. members who may or may not hold terminal degrees. This
program is primarily intended to assist the TBI's to develop the
academic programs identified for enhancement and for future
development. However, faculty from other, more established
programs may also participate as resources permit. The Secretary
will oversee this program, the estimated cost of which will be
$120,000 in 1983-1984 and $250,000 each year of the 1984-1986
biennium.

4. Recruitment Initiatives. The Secretary will establish an
ongoing national effort to identify non-white faculty members for
academic appointments at the TWI's. The national effort will have
several emphases. First, the Secretary of Education will request
assistance from the Southern Regional Education Board and other
consultative resources in identifying the pool of other-race
faculty members in hard-to-locate disciplines. Second, Council
of Higher Education staff will visit conferences, conventions,
workshops, and seminars which are likely to attract large numbers
of black faculty. The Council staff will provide the faculty who
may be potential candidates for re-location in Virginia with a
brochure describing the basic characteristics of Virginia's
system of higher education and with other information which may

10D
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he helpful in attracting the faculty to the Commonwealth..
Council staff will then put prospective candidates in touch with
institutional officials who have appropriate faculty vacancies.

The Secretary or the Director of the Council of Higher
Education will write to the deans of major institutions with
large numlers of black graduate students to notify the of
Virginia's interest in recruiting black faculty. Through this
means, the state-supported colleges and universities can
establishllarIi-contact with larger numbers of potential faculty.
Students who are referred to the Secretary or the Director by
this means will be provided the information descried above and
pieced in contact with app:cpriate officials at Vir?init
institutions.

Finally, Virginia institutions will advertise faculty
vacancies in national media that are targeted to black
professionals.

The administration of this program, as with the three
faculty recruitment and development programs, will be coordinated
with the advice and assistance of the Council's Instructional
Programs Advisory Committee (IPAC), the committee of chief
academic officers of Virginia's state-supported institutions%

The Governor will request $75,000 for the implementation of
recruitment initiatives in 1983-1984. At least this amount will
be requested for each remaining year during the life of the Plan.

5. Ncn-retention Study.

A detiiled study of other-rare faculty retention,
non-retentIo, promotion, and tenure in state-supported
institutions will be conducted by a committee ccnsisting of
representatives of the Council of Higher Education, the
Department of Personnel and Training, and institutional
officials.

The study will begin not later than February 27, 1983, and
will be completed prior to July 1, 1983. On the basis of the
findings, the Secretary will develop such other initiatives as
may be appropriate. The estimated cost of the study, is $2,500
for the 1593-1994 academic year.
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Enhancement of the TBI's

Note: This section has two oarts: a aeneral discussion of
-

enhancement of the traditional black institutions: and a more
derailed sect.:-= having to do with oroarams in su000rt of secon-
der? school outreach. admission of students, and retention.

Backoround Statement

The 1978 revision to"the Plan calls for state action to
enhance the two TB/'s. The Commonwealth has acted in several
ways to accomplish this goal. Host notably, the General Assembly
has appropriated in excess of $25,000,000 to underwrite the cost
of new construction, of renovation of existing facilities, of
capital outlays of other kinds, and of the one-time expenses
incurred when new academic programs are established. In addi-
tion, the General Assembly has appropriated 104 par cent of the
established funding guidelines in support of the operating budget
It Virginia State University and 97 per cent at Norfolk Stat1
University for 1980-1982, years when other institutions received
only 93% of guidelines. In the current fiscal year, when
allotments from appropriations have been :educed by 5 per cent
because state revenues a:e not keeping pace with the projections
on which the budget was based, the Governor has explicitly
excluded the enhancement items and affirmative action programs
from the reduction.

The two TBI's differ in essential ways. They do not require
the same or even analogous approaches. Norfolk State has re-
ceived more favorable reports from its auditors in recent years.
Virginia State has a broadly developed faculty and plant, and the
evidence indisputably suggests that Virginia State will require
enhancement of its financial and managerial systems as a pre-
condition to additional academic or programmatic enhancements.
Development of a management structure able to make effective use
of enhanced resources is at this time a necessary precondition to
continued funding of Virginia State at a preferred level. In the
absence of improved management, the university is unlikely to
make meaningful progress toward enhancement regardless of the
level of state.support.

Both TBI's express the desire to have their roles in
Virginia's system of higher education defined with greater
clarity. The Commonwealth supports this desire. Virginia's
state-supported colleges and universities monitor their own
mission statements constantly and offer programs in support of
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these statements, and the Ccunctl of Higher Education reviews and
approves or disapproves requests for new academic prol3rams and
for changes in mission statements.

Neither TBI is currently authorized to grant doctoral
degrees. Neither is currently requesting of the Council permis-
sio-: to modify its mission statement to permit doctoral-programs.
Yet both have at various times expressed these desires, and

maz_be-.':le in a short time to build its library and other
resources to satisfy the accreditation requirements for doctoral
programs. P.nd either may be able to develop doctoral programs
that will serve useful functions within the Commonwealth.

At the s.tme time, colleges and univc.rsities have missions
oth-ar than to offer degrees, and leaders of both TBI's have
described enhancements that may support more extensive community
service and outreach programs. Both TBI's believe that secondary
education has deteriorated in their immediate commmnities; both
report that they have had in recent years to develop larger
programs of remedial or high school instruction in order to deal
with deficiencies that used to be addressed by the high schools.
Each has in recent weeks shared with the Secretary plans for
intensified efforts to improve local high schools and to achieve
greater effectiveness in campus remedial programs. Each has:
attempted in its own way to improve cohort progression and
graduation rates, which have dropped below those reported by
virtually all of Virginia's TWI's.

Both report local needs for business consulting, consumer
services, in-service and other kinds of advanced, continuing
tr,ining for professional persons (accountants, insurance profes-
sionals, and so oni, and for other services by which the TBI's
can grow in stature in the community and the community itself can
gain needed cultural and economic strength. (Such services
permit the institution to build community service on existing
academic strength while also building future academic programs on
the practical experience gained by faculty in the outreach
activity.)

The Commonwealth's Commitments

1. The Commonwealth, in cooperation with Virginia State
University, recently completed a management study of that
institution. On OCR's approving these amendments, the Secretary
will:

a. advise OCR and the General Assembly of the outcomes of
this survey;

b. request at least $1,200,000 during the life of the Plan
for additional persornel, training, and (where indicated)

1 1 2
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automated support for financial control and central.
zdTinistration in order to rectify the problems identified'in the
management study.

In addition, upon approval of these amendments, the
Secretary will:

a. monitor expenditure of substantial sums for capital
i-provements at the TBI's. (For the 1982-1984 biennium, Norfolk
State Unievosit7 received ;4,665,000 to construct an
Aarinistration Building ana $2,000,000 to renovate G.W.C. Brown
Hall; other capital outlay items bring the total 1982-1984
appropriation to $6,144,520 for Norfolk State University.
Virginia State University received $6,502,100 to renovate and add
to the Hunter-McDaniel Building, $1,053,200 to renovate Singleton
Hall, and $1,149,700 to renovate Johnston Memorial Hospital;
other capital outlay items bring the total 1982-1984
appropriation to $11,924,670 for Virginia State University.
Because the Commonwealth encountered severe financial constraints
following the appropriation of funds for 1982-1984, the Governor
found it necessary in October,,1982, to put a hold on all capital
outlay projects not yet underway or out for bid.
Reapprop :iations, including $4,044,000 reeppropriated in 1912 as
an element of Item C-245 (originally the 1940 capital outlay.
appropriation for constructic and renovation of Hunter-McDaniel
Hall at Virginia State), were not covered by the freeze. Nor
were projects put to bid or begun prior to the effective date for
the freeze. Nonetheless, sundry projects at the two TBI's were
affected by this freeze. The Governor will submit a budget
amendment to lift the freeze on the funds for Brown Hall at
No:folk State and will also release the new funds appropriated in
1982 for Hunter-McDaniel. This action is taken as a good faith
gesture on the part of the Commonwealth and in recognition that
the facilities are necessary to support the academic programs to
be enhanced under these amendments. The Governor will release
other capital projects as the Commonwealth's fiscal condition may
permit);

b. monitor expenditure of substantial sums for enhancement
of academic programs in 1982-1984 ($1,693,500 appropriated to
Virginia State University and $1,271,500 appropriated to Norfolk
State University. The two TBI's will revise their plans for the
.se of their curriculum enhancement funds in 1982-1984 to focus
on strengthening those programs identified for enhancement. The
programs include business and nursing (at Norfolk State
UniyerSity) at)d nursing, engineering technology, and business (at
Virginia State University). Beginning in 1984-1985, the Governor
will request that Norfolk State University-receive additional
enhancement funds for baccalaureate progiams in management
information systems and medical records management. All available
enhancement funds in 1983-1984 will be directed toward

13
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acornplishing the following goals: the accreditation of the
business program and the enrollment of substantial numbers of
additional hite students in both programs identified for
enhancement at Norfolk State University; and the accreditation of
the business and nursing programs, as well as the enrollment of
substantial numbers of additional white students, in all three
programs identified for enhancement at Virginia State-Univeisity.
In 1984-1986, the funds at Norfolk State University will also be

_24 for the management information systems and medical records
tn!ceccnt pi6f:tms);

c. include in the Governor's 19E4-1986 budget $3,971,300 to
:--plate renovation of Brown Hall at Norfolk State University and
$2,443,000 to renovate Colson Hell at Virginia State University;
(completion of Brown Hall will provide quality classroom,
laboratory, and faculty office space, with improvements in
heating, cooling, plumbing, and electrical systems; renovation of
Colsot Hall will provide quality classroom and faculty office
space. with upgraded utility, heating, and ventilation systems
and structural changes, for the School of Humanities and Social
ScienCes, which will occupy this structure following the removal
of the Chemistry and Geology Departments to the renovated and
expanded Hunter-McDaniel Hall). The Governor's 1984 -186 budget
recommendations for the two TBI's will also contain funds. La
approximately the same amounts appropriated for 1982-1984, to
continue the enhancement of the programs identified in these
amendments. In addition, the Governor will request funds to
improve the library collections at these institutions in the
program areas which are being enhanced, particularly those which
are being upgraded to meet accreditation or other appropriate
standards.

d. commit that Virginia State University and Norfolk State
University by 1985 -B6 will have facilities for all their programs
that at least meet state planning space guidelines and are at
least adequate for the needs of the programs. The Governor will
take such steps as necessary to request funds for renovations
necessary to accomplish this.

2. The Secretary will ask the Council of Higher Education,
which has statutory authority to approve requests for new
academic programs, to provide assistance to the TBI's as they
develop proposals for academic programs that show promise of
enhancing them by attracting other-race students. The Secretary
will also ask the Council to identify low demand, low
productivity.programs at the TE:'s in order for the institutions
to re- allocate the resources frre such programs to-those programs
which are to be enhanced under these amendments. In addition.
the Secretary will ask faculty and officials at appropriate TWI's
to provide assistance to the TS/'s in developing effective

- dical, pre-legal, and pre-graduate business counseling

30-60 0-14-8
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?rograns. 3y March 27, 1983, the Secretary (or the Council of
,:ignar Education) will develop with Not folk State University and
Virginia State University a plan for the use of the program
enhancement funds to ensure that these programs, by 1985-86, will
meet accreditation standards in terms of faculty, facilities, and
other material resources.

3. Norfolk State University will investigate the
prrsibil=5, o: requesting federal funds, under the Title III (Aid

Developing Institutions) Program, to support its effort to
obtain accreditation of its business program.

4. The Secretary will invite the TBI's to submit proposals
for state funding of outreach programs built on strengths already
present in the faculties and designed to meet demonstrated local
needs. Outreach programs will be encouraged especially in areas
where the TBI's can build on existing academic strength in order
to enhance their standings in the community, including but rot
restricted to in-service education and other services to be
rendered to public school teachers and support personnel, im-
provement of guidance services for middle and high school stu-
dents, assistance to be rendered to small businesses, and con-
tinuing education for licensed professionals in sundry fields.
The Governor will include funding to support appropriate outreach
programs in the 1984-1936 biennial budget.

5. With Virginia State and Virginia Polytechnic Institute,
t%e Secretary will develop plans for a joint cooperative
extension program. On receiving an acceptable request for
funding a joint program, the Governor will include such funds in
the 1984-1986 biennial budget. The Secretary will request the
two institutions to submit a draft plan for a joint program by
July 1, 1983.

6. With regard to all specified enhancement activities, the
Secretary will report regularly to OCR on progress.

7. The Council of Higher Education will monitor expendi-
tures to ascertain that the institutions have discharged their
responsibility for the proper use of enhancement funds.
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Admissions Enhancements

Background Statement

One major obstacle to enhancement of the TBI's has been the
absence ot-staFi-of-the-art admissions operations. Salaries paid
senior admissions officers need to Le brought to the level of
those paid in the TWI's. Professional and classified staffs need
to made large enough to perform the vital functions of cul-
tivating contacts with high schools, marketing the universities,
counseling students, and linking admissions policy to campus
academic policy. Machine support for admissionsmarketing and
follow-up (word processing, functional data processing, with
effective inquiry systems and capability to perform validity
studies and to generate data of use to academic advisors) needsto be developed.

Institutional budgets for printing, mailing, and travel will
need to be increased to the level of those provided in the TWI's.
The TBI's need to arrange for staff training, for ongoing
improvement of management, and even for attendance at state,
regional, and national meetings of professional societies.

In one recent year, the admissions staff of one TBI was
unable to secure funds from the central university administration
to print applications for distribution in the fall, and subse-

.

quently unable to secure funds for postage.to rail the applica-
tions when once they were printed. Neither office has access to
functional word-processing equipment or the expertise to use such
equipment, which is commonly available to the admissions offices
of the TWI's. Neither TBI admissions office has a large enough
staff to place an admissions officer in every Virginia College
Day/Night Program. Consequently, the TBI's admissions message
reaches only part of the Virginia high school population. In
certain instances, individual admissions officers have paid
personally for the Tars to belong to the national organizations
(the College Board, aai the like) that provide professional
support for admissions :ffices.

The cost of these -ef:aiencies is threefold: The TBI's are
less effective at delivering their message to high schools and at
influencing high schools to promote courses of study that will
pier:are studiiits for success after high school than are TWI's
tat make admissions effectiveness a top priority. The TBI's are
:ess effective in the competition for students and especially for
top students because fewer students know about them and fewer
receive the kind of cultivation that marks the operation's of the
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most successful TWI admissions offices. Students enrolled in t!'e
TBI's do not benefit by the kind of perpetual scrutiny of student
cerformince and success that occurs in properly funded and
managed admissions offices.

The Commonwealth's Commitments

On OCR's approving these amendments, the Secretary will
convene an-cnpeit team of admissions professionals from outside

Virginia. This team will work with the Secretary and the Council
of Higher Education to review operations in the TBI admissions
c:fices, and to propose specific enhancements addressing at least
t.:ese issues:

professional and classified staffing levels. required for
expanded operations;

realistic salary levels for professionals at each level
within the office;

word and data processing needs, including budget commitments
necessary to support effective outreach programs and validity

research programs; . %

adequate budgets for printing, nailing, travel, and periodic
consulting services;

continuing needs for staff training and professional devel-
opment, including summer courses, membership in and attendance at

neetings and training programs of relevant.profes.lional asso-
ciations.

On receiving the team's report, which will be completed by

July 1, 1983, the Secretary of Education will invite the
presidents of the TBI's to develop, comprehensive plans for

enhancement of the admissions and related operations in the

TBI's. The cost of this program is estimated at $250,000 each
year. Up to $10,000 will be used in each year for consultative

services. The Governor will request funding for 1983-1984 and
for each year of the 1984-1986 biennium. The Council will
examine actual admissions budgets, staff lists, and annual

reports to ascertain that the positions and dollars are used in

admissions and are in addition to present expenditures for that

purpose. .

. . ..

1 1 1
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Biracial Consulting/Committee

Ittement

rectr:ites t.e .:v.1 of an independent
cc-.Ait:edtmarced with iron_. -:-y progress and prop:sit; alterna-
: e E.::CtiOOS to proSlems. Such a cor=ittee ought preps:1y to
rir? :: its chi gee lx;ortise and cc:ritrItt. and ought to er.?cy

ZTVIF2 to cN,-.`ar?, Council staff, and Governor.
TI ad7:sorylmtnito.:ing cc...mittee will be
reestaSlishad to p:cvide mere effective guidance. The current
ccmmittee's sire (thirty never:) and essential dependence on re-
quests for assistance from third parties limits its effective-
ness.

The Ccrn.onwealth's Ccrnitment

On OCR's 'improving these amendments, the Secretary will
.

assembll an ad hoc committee of citizens and educators to ,

identify natTSFWay a group cf seven-to-ten leaders who have
demonstrated success it doing what the Plan seeks to do. The
Secretary will incite them to !oin a neriiiconstituted Biracial
Ccnsulting Committee, and to make their cervices available as
paid, expert consultants to the public scheols and to the state-
supported colleges and universities as they seek to implement the
Plan. The Secretary will prepare a plan to assemble this Commit-
tee, to compensate members for their consultative services, and
to broke: their services to the public schools and to the state-
sipported colleges and universities. The Governor will include
sufficient funding in the next following biennial budget.
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Action to Be Requested of the State-Supported
Colleges and Universities

a-

Cn OCR's approving these amendments, the Secretary of
Bd-zIpion will ask each state-supported college and .:mf.e:sity,
inc-17.'dlmg the colleges of the Virginia Co.. 4naty College s:stew,
to develop revised st_deot and faculty recruitment p!ant. The
plans will inclde (bat not necessarily be restricted to) (1)

elaboration of tne methods by wnac): tme state-suppcmtad colleies
and Lni.ersities will attempt to meet thair goals for racrziznen
cf onher-race students and faculty members and (2) a cc-mitment
to participate actively in the programs established by these
ameMdments. The student plans will be submitted within 30 days
folic..ing OCR's acceptance of the amendments, while the ftculty
plans will be due within 60 days. The Council of Higher
Bducation will provide guidelines for the plans. The student
gUidelines are included in the attachments to this document.

As part of their student recruitment plans, each institutio:
will indicate commitment to visit at least once every year for
the life of the plan each high school in its primary service are
which has a high17:ollment of black students. If at the end of
any year during the life of the Plan, an institution fails to
meet its numerical ob3ectiva fcr-ase enrollzent of black
students, the Council of Higher Education will review the
institution's recruitment plan and advise on ways to inp:ove it.
Such ways may include all or any one of the following:

1. Visiting additional high schools with large
populations of black students;

2. Re-allocating institutional funds for recruitment
purposes;

3. Increasing the size of the admissions' staff;

4. improving follow-up techniques in coordinating hig'
school visits.

An institution will amend its plan to take into accent the
Council's recommendations. In the annual report to the Office
for Ciyil Rights, the Commonwealth will advise the OCR of
amendments nacre to the institutional recruitment plans.
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Conclusion

These anendments are not to be construed as antckr:::,s7cLt Vkl!!Ity ts: the concerns, finfinsrs, orconclus!ons of R.
1-,andrents shall not be s:as t ir altar, or mt..;:fy l'a

res;onsCzEiTzies of the Corronwealth, its restective officials,institttions, boards, an! vienoies. it is onde:stood that near'4"--e to reacn a n=trical =cal shall not he evidence of ony.violation of ltv, or of the Pial, as amended.

In these amendments, Virginia has voluntarily o-414-ed theAdams criteria as guidelines only, and does'not acknowledge thatt-e criteria have the force of law as to it.
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Tables and .7..ttachitents

Table 1 -- t:ithin-State. First-Tina Entrants to Undergraduate
Study (Fall. 19721 at Virginia's State-Supported
Institutions of Higher Education as a Proportion of

--nithin-State. High School Graduates.

Table 2 -- Within-State First-Time Free.-an and First-Tire
Transfer Students to Undergraduate Study (Fall ISI2)
at Virginia's Traditionally Whitt. Senior
State-Supported Institutions of Higher Education as a
Proportion of Within- State. High school. and Twc-year
Col:age Graduates.

Talc 1 -- Within-State Black and White First-Time Freshman and
:-sue Tims Transfer Students to Undergraduate Study
(Fall 1928) at Virginia's Traditionally White. Senior
State-Supported Institutions of Higher Education'as a
Proportion of Within-State. High School and Two-ea:
College Graduates.

Table 4 -- Within-State Black First-Tire Freshman and First-Tire
Transfer Students to Undergraduate Study (Fall
1978-£51 at Virginia's Traditionally White. Senior
star.-supported Institutions of Higher Education.

Table 5 -- Within-State Black First-Tire Freshman Students to
Undergraduate Study (Fall, 1978 -19651 at Virginia's
Two-Year State-Supported Colleges.

Tabla 6 -- Within-State White First-Time Freshman and Transfer
Students to Undergraduate Programs at the
Traditionally Black 5tite-5u7ported Institutions of
Higher Education.

Table -- Within-State White First-Time Freshman and First -Time

Transfer Students to Undergraduate Study Mall.
1918 -19551 at Virginia's Traditionally Black, senior
State-Supported Institutions of Higher Education.
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Table 4 .

Within-State Black First-Time Freshman and First-Time il
,I Transfer Students to Undergraduate Study (Fall 1970-85")

*at Virginia's Traditionally White, Senior State-Supported
Institutions of Higher Education

1970 1979 1900 1901 1902** 1903 1904 1905

CNC 62 00 96 106 .156 156 156 156
CvC 6 6 0 0 2 0 15 20
GU 60 G2 00 90 57 110 203 300
JMU 69 38 77 41 96 129 175 225

1.0 10 33 10 27 39 52 70 50
MWC o 14 20 , 10 20 32 40 . 65

rA
rA

ODU 167 224 193 206 104 . 207 239 276 00

HU 39 44 51 55 34 69 1l0 174

UVP 105 139 142 163 113 152 207 269

VCU 404 556 550 517 541 s' 541 541 541

VM1 0 G 11 7 14 16 19 22

Inn 110 160 172 109 103 260 360 490

11414 28 29 . 21 21 20 47 73 102

TOTAL 1,092 1,407 1,455 1,440 1,467 1,707 2,2A7. 2,730

I.
Anto,01 .enrollment in displayed for 1970 and projected enrollmen in displayed for

1903-05. 11J4.,

Preliminary enrollment is displayed for 1902.



Table 5
Within-State Black First-Time Freshman

Students to Undergraduate study (Fall, 1970-1905") at Virginia's
Two -Year Stale-Supported Colleges

Name or College 1970 1979 1900 1901 1902""

Blue 1id9u 15 14 14 13 12
Central Virginia 42 50 19 23 12
Dabney S. Lancaster 3 3 0 1 5
Danville 43 41 45 42 38
Eastern Shore 5 3 31 1 4

Germanna 17 32 26 36 10
J. Sergeant Reynolds 250 337 258 251 313
John Tyler 22 54 30 35 167
Lord Fairfax 15 10 26 12 10
Mountain Empire 3 4 3 3 6
Hew River 23. 30 31 34 17
Northern Virginia 29 57 49 40 72
Patrick Henry 31 61 511' 43 33
Paul D. Camp 139 n3 53 97 94
Piedmont Virginia 29 30 9 75 27
Rappahannock 62 73 77 62 53
Southsidc Virginia 06 109 100 79 84
Southwest Virginia 14 11 7 5 % 12
Thomas nelson 296 310 283 297 315
Tidewater 556 495 342 314 329
Virginia Highlands 2 5 7 2 7

Virginia western 39 44 02 69' 57
Hytheville 9 6 14 19 1

Total -VCCS 1,730 1,070 1,564 1,561 1,606

Richard Bland 40 45 62 66 56

Totol-Two-Year 1,770 1,923 1,620- 1,627 1,742

P,703

14

14
6

43
5

20
353
108
11
7

19
01
37

106
30
60
95
14

355
371

U

64
1

1,902'1,

65

1,967

1904 1985

15 16
15 16
6 7

47 50
5 5

22 24
304 415
205 222
12 13
7 8

21 23 06
.80 96 0-6

'' 40 ", 44

'415 125
33 36
65 70

103 111
15 16

386 417
404 437

9 9

70 ,, 76
1. ', 1

.

2,060 2,237

77 90

2,145 2,327

'Actual enrollment is displayed for 1970 -1901 and projected enrollment is displayed
for 1903-1905.

"Preliminary enrollment is displayed for 1902.
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Table 6
Within-State White First-Time Freshman.

and Transfer Students to Undergraduate Programs
at the Traditionally Black State-Supported

Institutions of Higher Education

li

No. of Additional
White Students

First-Time Freshman Provisional
and Transfer Students Objectives
Needed to Increase for while
the Current White First -Time
Enrollment at the Freshman

White Freshman and TnI's as a whole and Transfer
Transfer Entrants to to 15.5t of the Entrants,,to
Undergraduate Study in Total Freshman and Undergraduate

Fall 1970 and 1901 Transfer Enrollment Study

Fall 1970 Fall 1981

tiSU 65 92 44 136

VSU 19 147 26 173

Total 84 239 70 309
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Table 7

Within-State White PirOt-Time Freshman and First-Time
Transfer Students to Undergraduate Study (Fall, 1970-1905')
at Virginia's Traditionally Black, Senior State-Supported

Institutions of Higher Education

1970 ' 1979 1900 1901 1902* 1903 1904 1905

Norfolk State University 65' 42 61 92 124 128 132 136

Virginia State University 19 92 51 147 07 109 40 t 173

Total 84 134 112 239 211 237 272 309

Actual enrollment is displayed for 1978 -1981 and projected enrollment is displayed for 1903-1905.

Preliminary Enrollment is displayed for 1902.
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CC: ,t.;;;.0NW13.4 1,77-1 of Vi (2, MITA

01 Mr Governor

R.:;rr:nd 23229

December 22, 1952

Rectors and ?residents of Virginia's State-Supported
Four-Year Colleges and Universities

Chairman, State Board for CemmunityColleges
Chancellor,"Virginia Community College System
Chairman and Director, Council of Higher Edrcation

FROM: John T. Casteen, III

The Governor's Guidance Memorandum for 1984-86 (Vircini.: A
Future Worthy of Her Past) sets out the administration's genera
priorities for the upcoming biennium. I write now to begin
carrying forward the Governor's priorities 1:y describing hrw we
will set 1984-16 budget targets for our state-supported colleges
and universities.

Responding to the Governor's detarmination that we will give
priority to reducing higher education's dependence on
enrollment-driven guidelines, we will allocate the funds
available for educational and generalizations in the following
way:

1. Ninety percent of the funds available will be allocated
using the funding guidelines for higher educaticn,
commonly known as Appendix M to the Budget Manual;

2. The remaining ten percent of the available funds will
be allocated on the basis of reasoned and cb7:ertivt
assessrents of he.: adequately and specifically each
program proposal addresses the attached, list of
priorities, which derive from the Governor's Guidance
nangrardum and from his public statementsabout
educational priorities in the Comnonwealth.

The staff of the Council of Higher Education estimates that
the guidelines for 1984-86 are some 60 to 65 percent depe-dent cn
enrollment, ;he remainder dependent on incremental -..-ses
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:*.mrrands.,
zeca: 22, 1612

?age :wo

'cased cn ;nit ossts, scare footage of'physical plant, and falary
es. I a;pla'..d you fc: e.q this so. While one ca:not

calculate ;:%tizely the e".". of the Governor's instructicn
cn this 4ependency, z :judge that the targe, method deselthe!
a:cove :edicts that targets for 19:4-86 are about 50 percent

:ping to minimize confusicn and to distribute vital
as pc,sir.le, : am .s%irg Cosecn tc

a. sass.rn :n co:.:anctizn :::th the .1.1-a.cclazicn of
71rginaa cclas ietinc. :hi: session will include a
ftscussion cf targets and the 19,44-16 budget generally. In the
meantime, I will work with Gordsn to plan tne targets so thit

staffs can *ces::n workang on pcogram pscpo:als.in good lime.

owe thatr .1 those of ysa who ccntrzbuted to the atlached
li:t of s7^-.'.c orities. I expect to use this list in
set"ng t''"ts.
Enc:osure

30-669 0
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PRIORITIES FCR SETTING TARGETS, 1.04-E6
Cffice cf the Secretary of Education

Preface

In preparing presentations for the 1954-e6 Executive Budget,
Virgin:a's state-supported colleges and universities will make
ra)or ccntrib-tions to.a:d meeting the Cor.monwealch's :a:gest
goals 'nose goals include assisting our citizens to develop
tneit'ntapacities to the fullest possible extent, advancing in
both private and public areas of employment.

Each coal assures the Ccrmonwealth's commitmtnt to
naintaini.ng and improving the cuality of co: state-s_ptcrted
colleges and universities, while simultaneously sostiin:ng the
high level of access to higher education that Virginia has
achieved in the past decade.

Priorities

1. Recognizing that the educational needs of Virginia's
citizens in the next decade will become increasin;ly complex, the
Cormaonwealth will

incrove the cuality of her colleces and universities by
surccrtiro innovations to promote soundly menaced trocrans
t4at enhance tae ability of our state-supported polleces an
universities to serve Virginia in teaching_, research, and
37:3TTC service for the remaining years of the century, and
beyond.

2. Because excellent faculties are essential to excellent
colleges and universities, the Commonwealth will

endeavor to provide aVerace faculty salaries that enable
eacn state-sunPorted college and university to recruit and

retain the best cualified available faculty menmers; and
encourace correction of demonstrated salary ineooities.

3. Because state-supported higher education has entered a
period ..nen non-state funds will be essential to maintaining cr
achieving cuality, the Commcnwealtn will

st.ccort institutional development activities: and endeavor
to fund the Enanent Sc-olars Program at 1001 cf tne Counci

of 4.1cner Education's estimate of incone ar.77r7zocs.e

decicaced to tne Procran from endowments.
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4. Because further divelctment of.virginia's industrial
pttential deltinds cn the availability of a :.ell- educated and
highly trained wcrkforce, the CcLmcnwealth will

endea-rcr to ccorantee access tb hither education to all who
t.ant ens can menerit crnm it.

S. Becactse the existing ccmmitment to equal ed tIcnal
oppertuni,zy Cr: all pers,ins, ragardless of race, creed, tax, or
physicariicap, is arrentiel to Virginia's future, the
Common:61711th will

s -tort cn7leres a-d "-i-..rsities in t'sie A"--ts to tvtind
Z1:1=7. for tre ertirt i-s

ocnsiszent tnis tzmmitrent.

6. Because simple financial need must not prevent her citizens
fr.= pursuing higher education, Virginia will

endetvcr to trcvide adecuate fu-ds for student firirciil
asststance.

7. Because spenscred research is equally essential to the
ccntinued cocd health of existing research faculties and to the
de-,.elcpment of new research capabilities in the state-tupptrted
colleges and universities, Virginia will

suttort nrcnosals aimed snecificelly at increasing the
a: cunt sec -scred researc, dore b "t:cin.a cciitct and
university faculties.

8. Because cc-puter and ccmmunications technologies can suppert
increased efficiency and effectiveness in certain ed.:caticnal
applications, Virginia will

sponsor development of state-wide systems for electro-ic
transmission ol higher education courses and nrcgrams.

9. Because the rapid pace of cringe in major centers of
pcpulation creates special challenges for higher education,
Virginia will

h-deaver to -ett d -eeds for ow hither ed.:a:ten
courses o-d Tr rars that s_nnort industrial develcr-t,t cr
raliTilorment, tart icularly in the estiSlished urcan e-o
induatna1 regions.

10. Because the links that connect elementary and seco ndary
education to higher education (vocational or occupaticnal and
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Attachment. B-

es for I-stitutional Student Recruitnent and Fete-I:ism

The Council of Hisher "---.rion staff will work with
c"."4.alsz".:7t1.-e V. -_via Co:-.-_nity College Eystom and _:.e

state-supported ins:itztions to prepare student recruitment

Rig
The pla-s :.i11 ba s-bnitzti to the Office for Civil

Rights hir.-..; dt:s irllo::i-g C.' 's aocetance of tht arendments.
rsrirg Zanuer:t', 15:3, the Council will host a meeting of
ac:-.,issions terse:..-'_ financial aid officers, affirrative actitn
representatives, and institutional counselor& to discuss the
preparation of the institutional plans. Representatives of the
Office for Civil Rishts will be included in this meeting.

Each state-supported institution of higher education will
develop specific, strengthened measures to recruit and retain
black students at the undergraduate, graduate, and
first-professional levels. The plans will incorporate the
firdings and recarcendations made in the five studies compIa%ed
by the Council of Higher Education in :579 and 1980 under the
197S Plan. The studies are the following:

1. "A Corparison of the Retention and Conpletion Rites
of Black and White Freshmen Who Enrolled at Virginia's
State-S_pported Institutions of Higher Education in Fall,
1975";

2. "A Study ,1 Baccalaureate Graduates by Race in
Virginia and Their Entry Into Graduate and
First-Professional Programs";

3. *Virginia's College Bound slack Seniors, 1980';

4. "A Study to Identify ::on-Academic Factors Which :Jay
Positively Influence the Recrulorent and Retention of 'C.ther
Race' Students at Virginia's State-S.:pported Ins-4 -- -sons of
Higher Zd-cat.on"; and

"A St-dy of the Conti ring Education ::cods of
Virginia's Citizens: With a Special Emphasis on th.: .sects

. of BlackS.'
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he plan of each institution will include the.::ollowinp
elements:

Introduction -
Commitment to Programs Contained in the Amendments

...-'

Under.trad.zate Numerical Objectives
........

Recruitment Goals and Strategies for Zntering
"Cthar-Race Students

Admissions Policies and Practices for Entering
"Other-Race Students

Financial Aid Opportunities Available for Entering
"Other-Race' Students

Retention ActiVities

Support Programs Available to Entering "Other-Race'
Students

Graduate Numerical Objectives

Graduate Recruitment Activities

Ii

Internal Review and Reporting Systems

The effectiveness of each activity toward meeting the
objective will be measured by the institution on an annual basis.
As a part of each TWI's recruitment effort, the institution will
have a brochure specifically aimed at black students. he
brochure will contain a card or a form which may be used to
obtain an application for admission as well as detailed
admissions and financial aid information. The institution, upon
receiving a card or form, will send all of the information
indicated above. In addition, the institution will send a
follow-up letter to each student who does not return a completed
application :arm. The letter will encourage the individual to
complete and -_turn the form.

The Council will review the recruitment plans prior to their
submission to OCR. In addition, the Council will monitor their
implementation, and assess, on an annual basis, the progress made
by oactl institution toward meeting its commitments. If deemed
necessary, the Council staff will suggest changes. A status
report on the plan for each institution will be submitted to OCR
as part of the Annual Report submitted in August of each year.
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COMMONWEALTH of VIRGINIA
Offia of the Governor

Rielononil 23211

February 8, 1983

11.r. Harry M. Singleton
Assistant Secretary for Civil Rights
Office for Civil Rights
NHS-Wary Switzer Building
330 C Street. S.W.
Washington. D. C. 20202

Dear Mt. Singleton: -

I enclose comments on Ms. Fairfax's critique of the 1983
Amendments to the 1878 Virginia Plan.

After analyzing Ms. Fairfax's commentary. I think that she
has misunderstood the Amendments and misconstrued their
implications for improvement of education in Virginia. In
summary. Ms. Fairfax argues that the Amendments commit Virginia
to do less than vas required under the 1978 Plan. The Amendments
actually commit Virginia to do much more. The only provisions
eliminated from the 1978 Plan were those found to be
counter-productive. In their place, ye have committed to
measures that reflect the best available educational advice on
how to eliminate disparities that concern us as greatly as they
do Ms. Fairfax.

Our intention in negotiating the Amendments with the Office
for Civil Rights yes jointly to identify weaknesses and strengths
in the 1978 Plan, to ameliorate the former and enhance the
latter. and at the same time to identify educational steps to
make schools more productive for all of our students.

Governor Robb and I believe -- along with all Virginia
educaticnal leaders who have commented publicly on our commitment
to remedy educational problems .through educational reforms --
that the Amendments embody an approach that is educationally
sound. We believe that Ms. Fairfax and her colleagues may
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Mr. Harry M. Singleton
February 8, 1983
Page Two

find, on further examination, that the Amendments merit
thoughtful support, not summary condemnation.

Sincerely,

JTC/dtb

Enclosure

cc: Ms. Jean Fairfax
Mr. Dewey E. Dodds
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NOTES ON THE MENORANDUM FROM JEAN FAIRFA44

Student Issues

A. Racial Disparities in Student Entry Rates

Ms. Fairfax writes that Virginia responde'd to
Mr. Dodds "neither with an analysis of the
institutions' failure to meet goals nor with
corrective measures." Preliminarily, recent.
analysis based on more precise data evinces that
the current annual pool of black high school
graduates who choose to take the necessary courses
to enter college is too small to meet the
numerical objectives adopted under the 1978 Plan. Weknow of no evidence to

the

contrary. Withinag past
year, as reported to the Office for Civil Rights, the
Council of Higher Education and the State Board of
Education have already begun a joint project to
influence more black students at the sixth, seventh,
and eighth grades to prepare for college. And, in
recognition -of the data pool, the Amendments provide
for a number of measures specifically designed to
encourage such black students to select courses that
will qualify them for college matriculation on a
competitive basis.

Mrs. Fairfax also alleges that the 1983
Amendments commit the Commonwealth to lower goals
than have been required under the 1978 Plan.
For documentation, she cites numbers in Virgiirs
1982 Annual Report. Her citation is misplaced and
her conclusion is mistaken. The numbers cited
from the 1982 Annual Report are not the numerical
objectives established under the Plan. The good
.faith commitment under the 1978 Pra7 as well as
in the 1983 Amendments, is to eliWiKate, by the
final year of the Plan, any difference in the
numerical rate at WEEh black and white students
graduate from high school and enter college. The
last year of the 1978 Plan was scheduled to be
1982-83. The final year of the Plan, as amended,
is now 1985 -86. The commitment remains the same,
without any reduction: to wit, to achieve parity
in college going rates between black and white
high school students. The final number of
students who must be enrolled to achieve parity
may be higher or lower than the calculation for
1981-82 cited in the Annual Report.
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Furthermore, the number cited in the 1982 Annual
Report, and referenced by Ms. Fairfax in her
Memorandum, as the goal for the traditionally white
institutions would be valid only if 1981 were the base
year used in the 1978 Plan. In fact, 1981 was not the
base year for the 1978TTEn. Rather, 1976 was IEi base
year and was used in thiFran for setting numerical
objectives for the enrollment of additional black
students at the traditionally white institutions.

The Office for Civil Rights criteria provide that,
to meet their numerical objectives, the traditionally
white institutions, taken as a group, must either
eliminate one-half of the disparity identified in the
base year, or enroll 150 percent more black students.
The 1983 Amendments, which use 1978 as the base year
(the base year was approved by OCR) proposed the
enrollment of 2,730 black first-time students by
1985-86.

In summary, the numbers used by Ks. Fairfax were
never recognized, neither by the Office for Civil
Rights nor the Commonwealth, as the goals under the
1978 Plan. The 1983 Amendments call for the enrollment
in three years of 1,263 more black first-time students
than are currently enrolled at the traditionally white
institutions. The Legal Defense Fund complaint that
this goal is too low totally ignores the realities of
the number of black students who'both intend, and are
prepared in the high schools, to undertake
post-secondary work. It would appear that the Legal
Defense Fund would commit a state to perpetual failure
by requiring adoption of unrealistic numbers as goals,
rather than setting genuine challenges to the states.

Finally, Ms. Fairfax complains about the
enrollment objectives set for Virginia's two-year
institutions. While the 1978 Plan set no enrollment
goals for these institutions, IRCommonwealth
voluntarily agreed, in the 1983 Amendments, to
establish such goals. Again, the numbers used by Ms.
Fairfax in her Memorandum do not reflect commitments
made in the 1978 Plan. She also complains about the
lack of overall annual undergraduate goals, a matter
not even addressed in the Office for Civil Rights
criteria, and about the procedure to be used in
counting students. The concern over the procedure is
totally unfounded; in no way would students be included
to cause "manipulation or inflation" of the statistics.
Rather, the revised procedure allows a more complete
and accurate counting of students actually entering the

139

4



138

system. Not to count students who accelerate their
first-time entry by enrolling in summer school, for
example, would directly encourage institutions (merely
for the sake of being able to count the students for
reporting purposes in the fall) not to begin early
efforts to ensure that "high-risk" students accepted
for admission be given every possible assistance in the
hope of retaining the students in college.

Contrary to Ms. Fairfax's assertion that "there is
no scheduled date for the launching of the Virginia
Transfer Student Grant Program, the largest proposed
program," the Amendments clearly state that "the cost
of this program is $500,000 the first year, $1,100,000
the second year, and $1,300,000 the third year." Since
the amendments propose a three-year Plan, it is evident
that funds will be requested to begiTI-EFe program in
1983-84. While it is true, as. Ms. Fairfax writes, that
"Virginia officials have not indicated alternative
sources of funds if the legislature fails to provide
the requested appropriations" for this program, it
hardly seems fair to denounce Virginia officials on the
basis of pure conjecture over what a legislative body,
may do at a future date. In the first place, there is
absolutely no evidence to indicate that the legislative
body will not fund the commitments. In the second
place, mere failure to fund a given commitment does
not, per se, evidence a discriminatory purpose in
violation of Title VI. It is still unlawful in
Virginia, as it is in most states, to spend funds which
have not been appropriated by the legislature.
Moreover, Virginia's constitution prohibits deficit
spending. There is every indication, however, that
Virginia's General Assembly will, even in the face of
severe economic constraints, provide the necessary
appropriations to implement the programs and activities
contained in the Amendments.

B. Graduate and Professional Enrollment

Ms. Fairfax complains about the lack of progress
in developing numerical objectives for graduate and
professional disciplines. To the contrary, the
Amendments clearly indicate that the institutions'
student recruitment planswill contain specific
measures for the recruitment of black students into
graduate programs. Moreover, the Commonwealth will
submit goals and timetables, by graduate discipline,
within the thirty days as provided in the Amendments.
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II. Desegregating Employment

Ms. Fairfax's account of the exchange of letters
that occurred in November and December, 1981, is

'generally correct. Because the Office for Civil rights
agreed to the development of employment objectives
based upon labor market availability data for each
academic department within an institution, --aiii-7,as no
way that an aggregation of the numbers would produce a
meaningful statewide goal. When the calculations were
completed on a department-by-department basis, a few
small institutions found that, in the aggregate, they
had no hiring objectives. When this fact was
ascertained, Dr. Gilley, Virginia's previous Secretary
of education, aptly decided that no institution should
have an objective of zero and, contrary to Ms.
Fairfax's implication, adjusted the institutional
objectives so that each institution would have an
employment goal.

The institutions' revised faculty recruitment
plans will contain revised hiring goals for black
faculty. Because academic institutions do not
ordinarily classify positions as "doctoral" and
"nondoctoral," it would be illogical and meaningless to
try to set statewide goals for each of these two
categories, as suggested by Ms. Fairfax.

III. Disestablishment of theDual System: Enhhncement of the
Traditionally Black Institutions

Contrary to the implications in Ms. Fairfax's
Memorandum, the enhanced programs at the traditionally
black institutions are not competing for funds. The
enhancement funds are separately identified in the
budget for each traditionally black institution: and,
these funds have been expressly exempted from the
budget reversion required for all other institutions
and agencies. The Amendments further provide that the
traditionally black k-175TiVitions will revise their
current curriculum development plans so that the funds
provided specifically for enhancement will be applied
only toward the programs to be enhanced. Moreover, the
Council of Higher Education is charged with working
with the institutions to identify low-demand,
low-productivity programs whose resources hopefully may
be re-allocated to the programs identified for
enhancement. Additionally, the Governor has exempted
from the freeze on capital outlay certain of the
facilities at the traditionally black institutions
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which will house the programs to be enhanced. He has
also made a commitment to qive priority to'lifting the
freeze, as soon as the economy permits, on additional
construction projects related to program enhancement at
the traditionally black institutions.

M. Fairfax expresses her underlying concern that
the resources provided to the traditionally black
institutions are not comparable to those at the
traditionally white institutions with similar missions.
-Yet, the resource comparability data (which have been
annually transmitted to OCR) reveal no overall
deficiencies for the traditionally black institutions.
There are individual programmatic or activity
deficiencies (such as the funds spent for library books
and periodicals), but these deficiencies reflect
institutional spending decisions and not inequities in
appropriations.

It simply is not accurate to allege that Virginia
has abdicated its responsibility to provide funds to
enable Virginia State University to get its business
program accredited. The Commonwealth, in fact,
identifies this objective in the Amendments as one of'
the major goals for the use of enarW7EF-sentfunds at
Virginia State University. The Commonwealth is
providing, and will continue to provide, substantial
funds for this program.

The Legal Defense Fund continue to believe that-
the construction of a Continuing Education Center is
important to Virginia State University's progress.
However, Virginia State University decided long ago
that the Center was not a high priority item. Not only
Was the project financially unfeasible, but the expense
to maintain the Center would drain away funds which are
truly needed to improve the institution academically
and administratively.

Finally, the decision as to whether Virginia State
University offers a four-year Engineering Technology
Program rests with the institution. The program was
approved by the Council of Higher Education asboth a
two-year and four-year program. the institution has so
far chosen to emphasize the two-year component on the
basis that it has the most potential for attracting
white students. The facilities for the program will be
contained in Hunter-McDaniel Hall, which has been
removed from the capital outlay freeze.
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HEMORANDO

TO: Ada:r.s V. 3s11 Files: VIRGINIX

Fh 3t . Jaen "talrfei."

RE: Crstryents on 1983 2=antserrts Virsicia Plan For Este!. -f0-1.partatity In State-Supportee: Ir.stitutions of 3.ighar..,. Lineation

The Ilo.l.rtr.oat of raw:as40a: (=I /583' kftr.4-
.nents that Virciage' has proposed to irs because, this snbeission.

dated Jeausry 21. 19b3..tails ta-iesposi to speolfic rbvironercts:.-
. 1' " '..for measures end' correcti.vi sctiOn that the 'Offics'of.' Civil Rights--

,

(OCR) had .ands in its evelnatIcin letters of 17 r..:zrereber2981 end.. . . ,

3' Jrale. 1982.
p 4-

. :i.4,:
. - .

I -

1 4 4
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corrramity collapse end did not . . . set forth
spicific.measer.es to increase black er.rollment
at the traditionally white institutions at the
undergraduate. graduate or professional level.
cr to improve the retention rates of black
students (Letter to Dr: John T. Cast...tea, III
3 June 1982 pp. 1-2).

2.' Virginia responded neither with, an analysis 0f7the institn-

tions''failure 'meet goals nor With corrnctivineasirei.
-

". Instead.
,

th e 1993 Anenements.

a. Corr4t the Commonwealth to, lower goilse .

Virginia c.c.-oss to enroll' 1.185 addeltional black

. ' Within-state. first-tine freshiseii beyond ilia 108 -enroll-.
meat to its state-supported postseconSarilrati-tispiss as
a uhole by 1.985-86 (see,Tahle1). The total number

. . - .; : 14; 3'.. ;
first-tins blaCk students by,1989---5.47.714 fiver. cl

, , '1.
`than the enrollment-that would bays bSrxliqutilgt a2a0

the existing Plan-78,754--for Tall 1981s 'ilocordires to." ."1".
' .

Virginia's 1982 hkuicaf rtkepo., that:
_Virginia' needed to saioll;isi .

black first-tine_fieslinen at-its 40:tr.-supported' -
institutions. taken:jui a whole.. in 'order

. had parity in black and white first -tine frash-;,,
man ersolbeent, in 1981 -(1982 Annual Steportc:page','

. 26 and 27),

- Virginia proposes tsi 1,638,adsditiOnel.bleek,
in-state. first-time 1,iresbsen and- tranifei 'students',

beyond the 1978 enrollmeit, to its traditionally white.
4-year institutions' (Till) by 1985 -86 (see p: 10, Table 4).
The total first-tine black enrollment in 1988.-2;730. .:
studentsvould be lciiier than the number of first-time
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bleak stadents--3,620--that would have been required for

Tall 39E1 under the eristiag Plan. according to Virg' inia's
1982 Ismael Report.

Thus, there vas a 2,933 (20.5 perceat) disparity
between the enrollment of black first -ting and
x.hitle first-time highschool and two-year college
graduates at the four7year. traditionally .iustitutione. The 'disparity txualated*.iieto a. `.seed to have enrolled 4,403. black first-tine' ster1; r.
dents at the four-year treesitionaliy u%its'i.asti-
tut.tons in eider to have :thieved parity it 11634
Virginia's objective, however, could bay* been-'
fully net if these, institutions. taken as a group.
hat teem able to enroll 2,3.72 additional black
fiket-tike freshet's tied :first-tisee .isassefee; 11".
'students. :his .vould'have* required a total of
3,620 black students and ,would have represented
an increase of 2,3.72 students over the 1.4443, ,, black first-time serail's* in-1983 (1$12 Masai
Report, pp,' 38-39) e A. r- - ':;

:1 ,A:
Virginia proposes, -toto enroll- as additios;ii357 black first:4:

. ; :.
students"in the 'fliwo-yeiLr *the-108.1. ..7'''*

enrollizeat: for a tOtal:istrolleint of I c 627 firititlioe i
".:<"" :

-bfeck ,freslieeln by 1985 (see'page 0,and :Able 5)..;kccierd-.'
. . ,

$.730; to.the 1901 annual Rergort; (page 26).s- Virgini a mould.:1"?..% %.

have needed a total of 2,116-black frestanea for parity "''
in 1983., oran additional 92A.
The As eachiente. include: no goals for bleCi .ftist-ile;e:

.. .

fr eshmen .(sepserate front transfers) and no overall annual

undergraduate goals for biter students at the TKI..b. Hors tine for lei's: * .

The ArAminerrts propose not only lOyer goals, but km, extended
_

period of tine-to _achieve then: There is oven uncertainty -

whether these lower goals be net by 1985:

30-669 0-84-10
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row the TVZ's. tnXea as a croup. the Commonwealth
t:, by tha lc. year el :17., P1L, eliitatt the-all of the difforance in the ettem!ance rate

between black and white students in 1973 (10.7
percent). (page 11) (emphasis added)

Virginia purports to apply the 150 percent cap to its TU1 pro-

sections for 19E15 -C6. Yet. the Criteria seas clear that this
cv_was- a temporary one. applicable only to the first five

.

ye.lzs eirig 1.9e243. TZ should not acquiesce in this

misinterpretation of tha Criteria..
-

e. .Virginia proposes to altei, drastically bow, students era,. .

counted. Institution: Rey count fr.ihnen regardlass of '
.

when they gr. actuated frets high school, and first-time transfers

regardless of when they last attended ti:'iwolisar College.', .....' ,41?cts"...' C;;
.Insta.i& of repo. sting the' census as' fall ...enrollment.. Viiginia7 a'

. . . ' "4'. r:,:: '
propoies:to-eninit' students;'who enroll at anyi.time.of:tiii .: ';;;*7

**' ., *-* .1`44:1 **,

svaterr Fecal:or yCiald.r.iander

*.: , t.s..t:
less OCR's on-gOing fforts to 1111111111111davolopunts

ina/lysacia 4/5' and tee undortaks'eceapaittiti aialile(With": - '; '1 . N. 's . ' .
other Adams states that follow:OCR s reportlisg;prOceduris, . .

ttiit. how, ba'sn' utilised sines-19,5: _These; procedures' lend

thee:Hawes to-ch. icanipelationsan'a Inflation of stttis.tiii:s.
: - -' ;1:. :

and 'also to within -state /icons is teneies, inasmuch as ' _

institutions Oay' utilise them:,
d. flessuves

Instea1 of providing the seasures;:that OCR has repeatedly

requested. Virginia has 'submitted...a "plan. to plan."
r.

ing approval of the Ameninents, institutions are in the
.-
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fuisrato submit recruit:ou and retention plans desivned
pursuant to very genera. guidelines. Moreover. Virginia .

hes refs:Sea 'OCR'S.request ,to assess why earlier approaches

by institutions and the Commonwealth lave not worked. ?Ai

Ananf--nr.te prcpose enverml yrograms. 'zee of which will
.r.-!only begin,in 1188 if funds -are forthcoming. There'll. se

scheduled data for the launchis3 of ,t-"eVi.rginia Transfer .

?rograii. the lugeat -r.ne4 prop**..., Most
- :

of the funds for studebbprograns would not even be repeated:
.

'before the 1984.-86 biennia*, and the Naval

'
not in:..1.cated alternative stuccos of funds ,if the legisla-
tors fails to provi a tlii requested appropriations,

. ';1. Oraduate and Professionartniallaint. =;:-.-:- ;

IA
' :

Sovenber 1981. 04t8 reminded that-Lalparities;ial-;- . sf,
the 'entering rates into poSt;hiCcalaiireats programs 'otblick.1.:';' .*-
-end, white student` had num LEeatified kri,miaSor fields ..;f

10 institutions;.staidyout.'that onlY 1%.2of, " lo, %tick offer,- f-4
graduate programs' reported tahing Msisnre8 'to recruit blacks

grieluet Movinstittstien rapeirtyl:easosta'
increase black access to professional' programs.. Virgista '

.

vas required to' indicate for each institution and by major, .

field of study'. -the neastiiii. that would be adopted to OA/anat.
the disparities that hal been identified (Dodds -to

pp. 2-3). Virginia )43- aioi" eUbstitted these measures. 'The
' _ _

-8r:en:Seems pre:rase to caspleta the retention sti:dyby July 1.

1983 sod to submit goals end timetables within 30 days.
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some legislative eppropriations will net be requested. until
the 15E4-SS biennium.

D. the Aneminetts do not address, es an urgent.;riority item the

deplorable curt-sag situation. as deeeatet to the fall. left
data praylued by Virginia isee kttg.tr.:4.1=). r -

tasEt=tarammr: or'rms pair. tYSTVIe CcrANCMICCITOP:il.

CitRoi72MLLY MAC% 21=TIINITICIS Uit2f . , -

Dadds° letter to Dr. di lleY of November 17* al called-- h.
-

fer-detailed iaferiatima ceetireieg 'reitource oimpaiebilLt4f..;
resources for new programs* and facilities Anhance.tentifsr-,
Seth Tirgisia State'VeiversitY (yip) and Xorfolksitate
University aad had epecificelit meatiomed iltifeur!Yesr

gineerimg Yidtaei.ogY program, aid; the Continuing Zducatioe 4
, r ,

Cuter at VS0 sad, the accreditation of iclg's bUilaies program.;
e",

:'Doddsi.ilitter" of Julie i912; ispreeeed OCIt's.-coacers with: .- .theE., 4 . i.et, ,
z1..

...rebbebt, of comprehensiee'enhaatementMeesures.,
-Most criticallyt* the Comennwealt10,e Docer-bee'responstr,"

- \did not Kovide complete- enhancement ,Masurpo for
listtieditionallybleck institutionqiincludiegle list of

all necessary facilities isprcreeseptit andof all:re- t
sources needed for ,the development of sett programa sothey will be comparable is quality and scope tt stellar

. degree program, offered at other Ilirgiminestitetioes
(pp. 1-2). .

t
b. The menttents fail in at least the following rCzp:stte

1. While, the Governor exclided enhancement itemifrom the S.
. ,

percent reduction that itt..ordered: lait fall* ,other
lq the :if budgets w'ere Sot protected tram, the tuts. This

hes =test that enhancement and non-enhancenent :tents nose
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` .e in a sub:tan-L:2:y reduce..? b..tdstt. The S

uarz.t r. Lzsa t:::3,C::). It Ls very

difficult for rsu to continua to fund the items in its
enhez.::Cnent budget (5615,000) when the total program at the

.i.trtitution i3 threatened. hn additicr.al cut of 6 per=rt
for the ccmir.g year is now being discussed. Other states--
in the process Cf dier-notling t1 cir deal :raters have totally
creL7t.ed the Till from statewide cute, or are fending en-

har.ccmcat 'off the top' so that enhancement a:4 nocethance-

neat programs are not competing: for limited funds at the '
`.

TB:. -
. . - . ,

...-1-,.
2.. The Governor' s fr *ening of construction funds tha.t had al-

readyready been appropriated has severely hampered the'fecilities.:
. - 7.7. y.'

enhancement, that is tugently neededprioi. to launching, new
. .

pr.ogri...s. Virginia officials should have exempted the TBI;
. . ,

. frCn-the freeze: is a demonstratidn' Of their 'good faith to -

meet their CommitMents Under- their Plan.- . ; k
, .

3. The 1982 Annual Report presented data Cn resource ccmpar- .
. .

*ability, but the.- Amendments- do not provide a schedule with

time frames and estinated.,uost for addressing the defic-..
iencies. There is only a vague commitment that the Ter .Thy

X985-16 will 12n7.fecilitiel for all te::.r pr-";:-..::s that at
)c3:t neat state plan:2%ns 77,c3 guide lines and tr' at last

*.-
sttte..7.ent is clearly unresper.live to the rocuirtnents that
CCR has a:tic:ult.:VI c:zr tL.Z3

a:tact:ate for the needs of the irograzo (2;20). Th.s
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ri.iv

4. The ksendoer.t.s mention "additional enhancement funds for

bacolaureate progress' that the Governor will request
. . .

begie.ning in 1984-8S, but it it not clear Whether these
. :

are the priorities of the 'M. Computer science .P1:4re;s.

thet are high on VS9' s agenda are not mentioned..

spouse to OCR's' query at>oiit the Coemonweelthts:',eforti:"tot::

got autu-reditatiois- of. USI7,',s bitsinass. prograur;' 4-trgini-. has--
thdicated.,,its.reeponux...-47'Lty in th..11''rega.-a."41 Instead,

: . .
Virginia he bow -sisapli;shif-ted, the accredi.taticas bUiaert. to
-"'" s-i;ISO vi ill the ilagges'tio.n,:tbait' seek the.: nicasiarY:ii4ixd.S.".

froze the federal Title III Program., *'' -

S. Secretary Castean's: to consider :in the AUtur

sous state funding of Out:raislxrprograrti: is al scosT1 tie ly

inieleopiite _substitute'. for, the :Coatinttihg;..E1'...4.atiinn Center-

!Fir ysu Previous 1Y:identified' ai' ortant. :
enhalcemerat, of: v sp ,,s; status ai - a. regional: tus..titersity;:. No;

. K u:,:vu,..
mention' is sede of. inch at Canter in'. thin Asaands'euits.1,;.

d. The Arse 06.41 srt i are, a *6 eilentosr:VS17's: foctr.--year; on. campus-
, :4

r.ngineering 'Technology program and the !Or.
:12 '',%%,7", 7 X:

7., Programs that, iscruld be jointly, sponsored _by VSO and Virginia
, ;** - .'? u ;

7.e:1y:technic Institute Dave been disaiissedbrvirvilliai and;
. .

for ye arsi-.-the
;
hisendialuts: Only .cceSit." to' a draft plan

by July. s

8. ether items iuch.. as- the. pioposai:tO upgrade , the adnis sin=
;. - ; 4; 5,, :;P: --.'.-. :..

of:lot:3 of the BI, depend upon' funding ,which is not in hiind.
. _ .If the requesd appropriation '6oet the' legislature' er
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Mr. SIMON. Our final witness is Dr. Raymcnd Burse, president,
Kentucky State University, Frankfort, Ky.

STATEMENT OF RAYMOND BURSE, PRESIDENT, KENTUCKY
STATE UNIVERSITY

Mr. Bussz. Thank you, Chairman Simon, members of the House
Judiciary Subcommittee on Civil and Constitutional Rights and the
Education and Labor Subcommittee on Postsecondary Education.

It is, indeed, my pleasure to be here this morning to give testimo-
ny regarding the status of higher education desegregation activities
and efforts to enhance Kentucky's historically black universities.

Kentucky is like a great many of the Adams States with only
one historically black institution, and yet is unlike a great many of
the Adams States in that Kentucky has a black population which
is less than 8 percent of its total population.

As I stated earlier, Kentucky has only one historically black in-
stitution, and that institution is Kentucky State University, the in-
stitution that I am proud to head.

Kentucky State University was founded in 1886 as the Kentucky
institution of higher learning for blacks. The institution has gone
through several name changes from the State Normal School for
Colored Persons, Kentucky Normal and Industrial Institute for Col-
ored Persons, Kentucky Industrial College for Colored Persons,
Kentucky State College for Negroes, Kentucky State College and,
finally, Kentucky State University.

Kentucky State remained Kentucky's institution of higher learn-
ing for blacks until 1950 when an effort was made to desegregate
the State's other public institutions of higher learning.

Needless to say, what was enacted on the books was not imple-
mented in reality. Kentucky State continued to serve the majority
of the black population in the State.

In January 1981, the U.S. Department of Education cited the
Commonwealth of Kentucky for its failure to desegregate its insti-
tutions of higher learning in that the commonwealth had failed to
enhance Kentucky State University, its historically black institu-
tion; had not desegregated the faculty, staff and administrations of
its traditionally white institutions, and had failed to truly integrate
or desegregate the student bodies in its traditionally white institu-
tions.

Once the U.S. Department of Education's letter was issued to
Kentucky, many in Kentucky blamed Kentucky State University
for the failure of the State to desegregate its institutions.

This happened even though Kentucky State had a student body
of which approximately 50 percent of its total head count enroll-
ment was white and approximately 30 percent of its full-time en-
rollment was white.

This was done at the time when the premier institutions of
higher learning in the State had a black enrollment which was less
than 2 percent of their total head count.

There is no doubt that the 2-year debate on whether to continue
Kentucky State University as a freestanding 4-year institution or
downgrading it to a community college or merging into one of the
State's traditionally white institutions has hampered the develop-
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ment of the institution as a full partner in the Kentucky public
higher education system.

However, on the other hand, there have been some very positive
elements to come out of those desegregation efforts.

But before I mention those, I would like to talk about some of
the negatives.

The U.S. Department of Education has required, or has been
seeking to require, Kentucky State University to have 30 percent
of the student body enrolled in what is known as high demand and
nonduplicative programs. Nonduplicative in that they do not dupli-
cate programs of the traditionally white institutions.

My question to the Department has been, what is a high demand
and nonduplicative program? If in 3 years from now that program
is no longer high demand and nonduplicative, what happens to
Kentucky State University?

Are we then continuing a program which is a white elephant or
something that is educationally sound to be built into that institu-
tion?

For Kentucky State to comply with that mandate and if there
later occurs a sudden change in the market demand it would leave
us with that white elephant to care for for years to come.

Rather than looking at what is educationally sound for the uni-
versity, the approach has been to take or to seek what is most con-
venient and can most easily be obtained. This approach must be
rethought.

The U.S. Department of Education has required that the com-
monwealth develop a comprehensive desegregation plan, which re-
quires Kentucky State to do several things relating to programs
funded by other Federal agencies.

While the U.S. Departmnet of Education, for instance, required
that we revamp, restructure, and strengthen our land-grant pro-
grams, the U.S. Department of Agriculture, on the other hand, has
tried and continues to try to remove the funding for various as-
pects of those programs and to cripple those programs in their de-
velopment.

There is no way that an institution can serve two inconsistent
mandates by two Federal agencies.

There is no coordination between Federal agencies. The incon-
sistency may also run to differences between divisions within the
U.S. Department of Education itself.

On the one hand, the Civil Rights Division of the U.S. Depart-
ment of Education has required that certain actions be taken, for
instance, in the enhancement of the university, while on the other
hand, the facilities management section, the title III program and
Federal student financial aid all appear to counter what civil
rights is requiring.

It leaves an institution grappling for its total existence, while at
the same time trying to meet the differing demands of various
agencies.

It becomes even more acute when one is operating under a deseg-
regation plan with certain time deadlines in which one must take
certain actions or take certain corrective measures.

Other divisions within the Department do not always react to
those timeframes and time deadlines. An example of this is that
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the Civil Rights Division issued its letter to Kentucky in January
1981, and was quite aware of the turmoil that developed in the
Commonwealth of Kentucky.

This turmoil has had an effect on the student enrollment at Ken-
tucky State University. The university last fall found itself in a po-
sition of being unable, because of declining student enrollment, to
meet its maintenance of effort requirement.

A request regarding the waiver of this maintenance-of-effort re-
quirement was submitted last December, and as of today, the uni-
versity is still awaiting the outcome of this request.

The outcome of this request will determine whether or not the
university has additional funds to meet the needs of the State's de-

ation plan.
is is important because the university will not receive any ad-

ditional new funding to meet the plan requirements. Failure to
meet the plan's requirements means the university and the Com-
monwealth of Kentucky will be back where they were in January
1981.

To mention some of the positive aspectsand I think there have
been several:

Kentucky State has gone from a predominantly black or almost
black institution to one in which today 60 percent of its total head
count enrollment is now white; 37 percent of its full-time equiva-
lent enrollment is white; a faculty which is approximately 65 per-
cent white; and an administrative staff which is approximately 30
percent white.

Those numbers are cited not for the mere recitation of numbers,
but to show that Kentucky State University is becoming a fine,
small, liberal studies-oriented institution for all students of all
races who are truly serious about being better educated.

From where the institution was to where it is now, it can prob-
ably not be matched by any other public or private institution in
the Commonwealth of Kentucky. Kentucky State University has
been successful in desegregating its student body, faculty, and staff.

A second positive element is that the desegregation plan or effort
has allowed the university to take a critical review of itself and to
redefine its mission along lines that are dissimilar to the other
public institutions in the State.

For many years, Kentucky State University tried to imitate and
duplicate what was taking place at the traditionally white institu-
tions in the State. The desegregation plan allowed us to redefine
our mission around becoming a public liberal studies institution
with the lowest student-faculty ratio in the Commonwealth.

The liberal arts mission and the lowest student-faculty ratio are
a direct outgrowth of the desegregation effort. This represents sig-
nificant triumphs for Kentucky State University, triumphs in
terms of Kentucky State being the Commonwealth's small public
institution and triumph in that the university is now able to justify
its large expenditure per student.

As I cite later on, Kentucky State, though we only attract 10 per-
cent of the total number of blacks enrolled in higher education
each year, we continue to graduate approximately 25 percent of all
black graduates in Kentucky who receive baccalaureate degrees.
That is quite an accomplishment.
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The plan has also allowed for new efforts and thought about
what Kentucky State University should be and is about. It has al-
lowed us not only to redefine our mission, but to look hard at the
retraining and needs of our faculty, and to provide for the sabbati-
cal leaves, the study leaves, to enhance the skills and qualities of
our faculty.

It has also allowed us the opportunity to be able to do things in
terms of the students who come to Kentucky State. We presently
have agreements with our sister institutions that 3 percent of the
entering class of the medical, dental, and law schools of Kentucky
will be Kentucky State graduates.

This is a significant accomplishment, but an accomplishment
that grew out of a continuing effort of calling to the attention of
Kentucky that it had not taken all the action required of it under
title VI.

The last thing that is done, which I consider to be most notewor-
thy, Kentucky State is located in Frankfort, the seat of the State
government in Kentucky, and for several years, State government
had not noticed that Kentucky State was even in Frankfort.

The desegregation effort has allowed or forced the State govern-
ment to recognize the presence of Kentucky State, to begin to work
on cooperative programs, and these programs have taken several
forms.

We have an intern program where students who enroll in our
public affairs and other programs are employed by State govern-
ment. We have a cooperative education program with the State
government.

In addition, the training arm for State government, the Govern-
mental Services Center, was moved to my campus last September,
and the impact that move has had on the students at Kentucky
State, as well as State employees, is a significant accomplishment.

So I think, in summary, I can say that the efforts involved in de-
segregating, or at least, attempting to desegregate the institutions
of higher learning in Kentucky have met with some successes.

But they met with successes because there has been, as President
Stone said, a constant Federal vigilance, constantly reminding the
individuals that there are laws on the books in which they have to
meet.

Like the rest of my colleagues, I would be glad to answer any
questions that you may have.

Mr. SIMON. Thank you very much.
The Chair is going to use the 5-minute rule, and I will impose it

on myself, also, so that we can move it around and get to as many
members as possible, and I will also alternate between the two sub-
committees in calling on members for questions.

In my second 5-minute period, I am going to get into more specif-
ics about what you have testified on, but first I have a very general
question I would ask of all three witnesses.

Are you satisfied with the direction and support that you are
now receiving from the Department of Education and the Depart-
ment of Justice in your efforts?

Mr. CASTEEN. Mr. Simon, we are involved in my State with the
Department of Justice.
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With the Department of Education, the relationship is sometimes
adversarial, as it must be, because they are carrying out orders of
the court.

I would say that especially since about December the relation-
ship has improved substantially, and I think at this point that our
chief problem is that we cannot control the bickering that goes on
in court, and obviously has some impact on what OCR on behalf of
the Department of Education can do in Virginia.

The fact is that they have addressed the educational concerns
that we raised back in February squarely and systematically.

It is also a fact that in a State whose educational government
system is very peculiar and is unlike those in most other States,
OCR has over the years since 1978 learned a great deal about how
we work.

We have no central governing board, we have no central chancel-
lory, we have no single seat of authority in higher education. Prob-
ably 30 different boards have some impact on education in Virgin-
ia, and it has become a game of musical chairs in recent months in
our efforts to see to it that the educational enterprise that we have
set into motion runs properly.

Mr. SIMON. Yes.
Mr. STONE. Mr. Chairman, the Federal Government is never a

good ally. It is the bast ally that we have. When we sat at the bar-
gaining table with the Justice Department, we were bargaining as
much against the Justice Department as we were against the State
of Louisiana because we thought we saw our interest more clearly
than either the Justice Department or the State of Louisiana.

More frequently, though, we found that our position more closely
paralleled that of the Justice Department than the State of Louisi-
ana. Without the Justice Department, we would not have been able
to reach a compromise, which is a compromise that everyone says
is a good settlement of a law suit, but no one is fully satisfied with
it.

As to the implementation of the consent decree, the Justice De-
partment has just sat on the sidelines since the signing if the
decree. Although our lawyers have been in contact with them from
time to time, they have left it to the monitoring committee in Lou-
isiana.

I am not suggesting that action in reference to implementation
should not be initially left to the monitoring committee, but I do
believe that the Justice Department does have the responsibility to
say at an appropriate time that something is not in keeping with
the consent decree as it views it.

It has not done that yet in Louisiana, to my knowledge.
Mr. SIMON. If I can follow through more specifically, you feel

that the Ph.D. program, as you testified, is not complying with that
consent decree. Do you feel the Justice Department ought to be
coming in and- -

Mr. STONE. I think it should have said that we understand the
clear language of this consent decree to award such a program to
Southern University.

Isiviv, I don't doubt one bit that if we raise that question with the
Federal courts, the Justice Department will be standing with us. I
don't doubt that, but after all, the Justice Department is as much a
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part of this litigation as Southern University's board of supervisors
is.

As a matter of fact, the Justice Department might even be con-
sidered to be more of a party, because it sought in the suit to elimi-
nate what it called the vestiges of duality in higher education in
accordance with title VI and the Constitution of the United States.

Mr. SIMON. You kept the Justice Department informed about the
situation?

Mr. STONE. Oh, yes, yes. We think that we have a rather unique
situation in Louisiana in that our board was a party to the suit and
our board was predominantly black, which meant that we hired
our own attorney, even though the State of Louisiana was repre-
sented by the Attorney General.

Of course, after we did that, then other agencies hired their own
attorneys. We didn't think we had to go along with either the State
or the Justice Department, but we thought it was that we had att
obligation to see that the law was carried out.

I think that that is a little bit different from what happens in
most States in situations like this.

Mr. SIMON. Dr. Burse.
Mr. &TRU. Mr. Chairman, I think I can say I am not completely

satisfied with what we have gotten from the Department of Educa-
tion. At the same time, I am not completely dissatisfied.

My concern with the Department has been basically the time
frames or time lines in which it has required the State to take cer-
tain action. I think in great many instances, those time frames do
not serve the best interests of an educational institution.

It is sort of hard to develop and start a new program in 60 days.
I think the Department has to understand this. In Kentucky, we
took a rather unique approach.

I think in most other States they had moved programs from one
institution to another to implement a new program. Kentucky took
somewhat of a novel approach in that rather than adding a new
program, they redefined the institution around the liberal arts mis-
sion with the lowest student-faculty ratio in the State.

The Department of Education has a tough time grappling with
what that meant, even though I think they were at times being
told by individuals and institutions specifically what it meant.

I think that the Department has to have more sensitivity to what
is taking place in the individual States and the developments
there, and don't try to take the blueprint from one State and trans-
fer it from State to State to State, because I think it ends up being
a disservice to the institutions, in Kentucky it has been particular-
ly difficult.

Beyond the problem with the definition of the institution, in the
high demand and nonduplicative issue, for the most part, the De-
partment has been very supportive.

They have requested that the State do some things that I had
been long in favor of, and in negotiating sessions that I have been
privy to. They have not reneged on the commitments that they
have made.

Mr. Stmort. Mr. Conyers.
Mr. CONYERS. Thank you, Mr. Chairman. I welcome the wit-

nesses. There has been an accusation raised in many quarters
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about the war on civil rights as it is going on in the Justice Depart-
ment, particularly the Civil Rights Division and various depart-
ments of the Department of Education.

Much of it turns or: desegregation orders: voluntary resolutions
of discrimination suits between municipal governments and their
employees, what has been perceived by many equal opportunity
agencies as deliberate understaffing and confusing directives that
go to employers in the public and private sectors, threats on the
part of the Attorney General for Civil Rights to specifically over-
turn established law as in the Weber case with reference to goals
and time tables.

Are there similar problems that exist in the field of higher edu-
cation?

Mr. STONE. I don't think we have had them in exactly the
manner in which you have described them. I do not believe that I
have seen in higher educationand this is what I was trying to say
a few minutes agothe same diligence in trying to achieve what I
have thought of as justice guarantees by the Constitution of the
United States as in some other periods.

Whether this is due to a better understanding of the problems or
a change in the definition of justice, I don't know. But I think I
have seen less diligence, if I may put it that way.

Mr. CONYERS. Well, how serious is "less diligence"? Well, institu-
tional disagreements are something with which all of us have to
abide.

The question that brings two committees here is whether there is
a serious turning away from the commitment under the civil rights
laws passed over these last two decades as it applies to a higher
education opportunity for blacks.

Mr. STONE. Well, I am speaking mainly of the Justice Depart-
ment's involvement in higher education, and specifically about
what I have seen happen in Louisiana. Beyond the knowledge of
what I have read in the newspapers, I don't know personally too
much about the attitude of the Justice Department has been at
other levels, and what the Department of Education's view has
been at the elementary and secondary levels.

Of course, since we are under the desegregation order that was
brought on as a result of the Justice Department's intervention in
that matter, or rather, its filing that suit, I think that we have a
different situation.

My impression is based on some of the utterances that I have
heard and some of what I have read in the newspaper that there is
a backing away from the whole civil rights movement in this coun-
try, but I can't swear to that.

Mr. CortvEss. Dr. Stone, what we are leaving the impression of is
that blacks in your State are receiving better and more adequate, a
higher level education; that their funding and the processes and
techniques are suitable to you; and that outside of a few disagree-
ments with the Justice Department, which I think can be fairly
characterized as minor, the educational opportunity for blacks at
the higher level in your State sound rather fair to me.

Mr. STONE. I am not saying at all that what has taken place in
Louisiana is either adequate or fair.
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Mr. CONYERS. Well, are more blacks getting educational opportu-
nities? My impression, although I am not on the chairman s com-
mittee, but from the universities that I have been to, that there are
huge turnbacks in educational opportunities based on funding, poli-
cies, enforcement procedures that largely stem from controversial
reversals of a traditional position in the Department of Educa-
tion- -

Mr. STONE. That is correct. We have found on the question of fi-
nancial aid that a larger number of our students find themselves
not able to raise the student's share.

Southern University is a low tuition institution. We have, by
design, kept our tuition low. As low as it is, we find that many,
many students cannot contribute reasonably to their education.

We have felt, you see, that the high tuition and the cutbacks on
Federal aid would force many of the black students out of many of
the white institutions with high tuition and they would be coming
back to Southern University.

We think that this is true today. But even those who come back
are finding it difficult to contribute substantially to their own edu-
cation.

We also find that the whole unemployment picture, of course, in
the country has affected us and affected our students in substantial
ways. But I was speaking specifically of the Justice Department's
involvement in postsecondary education.

I was not speaking about the civil rights thrust generally on the
involvement of the Office of Education. I think that as to the han-
dling of financial aid, for example, that something can be done in
that office so that students will know in plenty of time whether or
not they are going to get the financial aid every year.

We have students waiting around until the semester ends and
the second semester has begun who are waiting for their checks.
That is just a poor wayyou know, I don't want to criticize the Ad-
ministrator of that office, but I don't know what he does.

But I know that if I did that, I would be out of business.
Mr. FIMON. Mr. Gunderson.
Mr. CONYERS. Mr. Chairman, could I just get a nominal response

on the one question from the other two witnesses?
Mr. SimoN. Yes; the gentleman from Michigan is entitled to that.
Mr. BURSE. Congressman Conyers, my comments will relate, I

think, directly to the Civil Rights Division in the U.S. Department
of Education because that is where most of my dealings have been.

From my perspective of what they have done in Kentucky, I
don't think there has been necessarily a withdrawing back from
the civil rights laws in my State. Iii fact, they have been very vig-
orous and sometimes, in my opinion, a little bit too vigorous. I
think that they have gone overboard.

But they are constantly requiring the State to do things that it
needs to do.

In terms of educational opportunities for blacks and minorities, I
think the opportunity to get that education is now there. But
having the opportunity is a little bit different from having the fi-
nancial resources to be able to afford that opportunity.

Like President Stone, we at Kentucky State are having problems
with Federal financial aid and how the laws are administered. Just
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one example, the national direct student loan program: Prior to
1972, Kentucky State did not keep social security numbers on bor-
rowers of that program. It is sort of hard in 1982 to try to collect
from a student who I don't have a social security number on.

But the Department never articulated or promulgated any regu-
lations in terms of administering that program, I think, until prob-
ably the midaeventies, so it places us at a disadvantage.

But going much further in terms of how they propose to change
Federal financial aid and in the administering of National Pell
Grant Officewe had commencement at Kentucky State last week,
and I had to give some students blank diplomas for the simple
reason the Pell Grant Office had not processed those students' ac-
tivity records.

Mr. STONE. May I just say this in connection with the collection
of NDSL loans, et cetera, we had a procedure at Southern where
we turn over the collection of these obligations to private agencies,
and without much success. We also turn them over to the Attorney
General, without much success.

Once we go to the private agencies, the collection agencies and
Attorney General, and they fail to collect, we think that we have
done just about all we can do. It doesn't serve any useful purpose
that we can see to have the Federal Government tell us what we
haven't done.

Mr. CAST'EEN. Mr. Conyers, I'll answer your question very briefly.
Let me say that one of the chief concerns that both OCR and Vir-
ginia had in 1982 was evidence to the effect that educational oppor-
tunity for our black students simply had not kept pace with what
was anticipated in 1978.

For example, the calculated numerical disparity in the rate of
progress from high school to college under the 1978 plan went from
about 450 students to almost 1,500 students in the progress of a
plan that was supposed to build equality of opportunity.

The concern we had was we were looking at a lower rate of prog-
ress from high school to college, preceded by a lower rate of enroll-
ment in college preparatory courses in high school, followed by a
lower rate of success in college courses.

We were determined to find educational remedies. Let me say at
the risk of repeating something I said earlier, I think the chief
problem is that in the Statesand there are, I think, six or seven
of us with the 19'78 plans, the criteria that we were forced to use in
developing the 19'78 plans were simply faulty.

They do not understand how colleges work. The people who pre-
pared those criteria were not admissions officers. They were not
academic counselors. They ware not persons conversant with what
it takes for students to succeed.

They were persons conversant with the Adams case. That is a
great deal of the problem. The solution lies, I think, and I suspect
my colleagues today would agree, in school and college classrooms.

The fact is that those 1978 criteria do not address the realities of
what happens as students choose their courses and progress from
one level to another and so on.

Mr. SIMON. Mr. Gunderson.
Mr. GUNDERSON. Thank you, Mr. Chairman.
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Let me begin by saying that as I listen to your comments regard-
ing problems of student financial aid that I believe the chairman of
our committee has some legislation in that is intended to speed up
and clarify that process.

Your colleges are not the only ones in the country that are
having that problem, let me assure you.

I would like to, as I listen to your testimony, see if we can pin-
point the greatest problem with either the Office of Civil Rights or
the Department of Education as they are working with you on de-
segregation efforts.

Is it lack of effort or initiative on their part? Is it mandates that
simply cannot realistically be met in the proper timetable or is it
duplicative and confusing mandates, as I think you suggested in
part of your testimony?

What do you see as the greatest problem in trying to achieve de-
segregation through your efforts with either OCR or the Depart-
ment of Education?

Mr. STONE. I think perhaps the greatest problem that I see is
that the Government sometimes is not persuasive enough in help-
ing to create a proper understanding of the difference in what I
perceive to be the philosophy of blacks and black institutions and
the philosophy that brought on the segregated institutions in the
first place.

I believe in quality and excellence as much as anyone does. I be-
lieve that everyone should have the opportunity, and until my op-
portunity is as good as yours, then I am not likely to have the same
type of success that you have if we are equally talented.

Consequently, I think that if you start out behind, you either
remain behind or you have to run faster, harder, longer than all
the rest.

I think that that has to be understood. I think that what we have
to do is to provide ways and means of helping black youngsters at
every level catch up.

Even the College Board has said that there is a relationship be-
tween achievement on various tests and socioeconomic background
and condition.

I don't think that enough of our educational systems give consid-
eration to this. I think the Federal Government can provide leader-
ship in that, and not worry so much about bodies, white and black
bodies, but worry about the quality of education, the quality of the
experience that students are likely to receive.

To be sure of that, there should be no discrimination based on
race, color, or creed. But it is not important to me whether we get
a large number of whites at Southern University.

What is important to me is that we get the money from the State
of Louisiana and the opportunity, the teaching, the programs and
all of these things to provide the kind of education at Southern
University that will make excellence in the market commonplace.

You do that, you have to do some of this by persuasion. You do
some of it by coersion, through litigation, et cetera. But you must
have, I think, all of these things, and that must be the goal.

I don't think that has been the goal. I think we have missed the
boat on this many years ago by just assuming if you get blacks and
whites at the same place, they would learn at the same rate and all
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of this sort of thing, and nobody gave enough attention to the fad
that they weren't coming out the same residential neighbo hoods
or the same family backgrounds.

Mr. Cas rum Mr. Gunderson, it seems to me the chief problem
we have seenthere are two pieces, I guess. No. 1, I understand
from the people we have worked with at OCR that the States have
generally resisted OCR's participation in developing plans, and
that in some cases the negotiations had collapsed, and OCR has
more or less dictated a plan from time to time.

We went into this discussion in 1982 and 1983 determined to see
better schooling in our State. We went into the discussion with a
fairly solid background in terms of serious study of the State stu-
dents over the course of the years in the 1978 plan.

We operated also in the context of growing national concern
about equality of opportunity as an outcome of schooling. So we
were going into discussions with a thesis, and also with a determi-
nation to deliver more productive kinds of schooling.

That is a piece of it. The States clearly do have to take a more
active role in formulating a philosophy.

Second, especially in developing the enhancement strategies for
the traditionally black institutions, at the State end we went di-
rectly through the institutions, the provosts, the deans, the presi-
dents, actually went away with me and we locked ourselves up in
an isolated house and worked out strategies to enhance what is
there, to try to avoid some of the pitfalls apparent in other en-
hancement schemes.

That process of working directly with the people who have to do
the job, I think, is an important part of it. That is what was miss-
ing, I think, in the 1978 set of negotiations. Political leaders and
employees of U.S. bureaucratic agencies in Washington locked
themselves up in rooms and came up with plans.

That is not how one changes education. It is a constituent oper-
ation.

I think the success that we have on the :wo campuses represent-
ed today and in campuses in Virginia and elsewhereto the extent
that we can be satisfied with their results and in many places we
shouldn't be totally satisfiedresults from this head-to-head col-
laboration from the State people who pay the bills and the local
campus officials who have to deliver the programs.

Without that kind of participation as equals, we don't have a
program.

Mr. BURSE- I think the problem, as I said earlier, has been a lack
of understanding or sensitivity of the U.S. Department of Educa-
tion to what is educationally sound in the State.

When Kentucky's plan was first developed, and one was submit-
ted in March of last year, there was not that much participation by
Kentucky State University.

When we :lied an update in January of this year, there was a lot
of participation by Kentucky State because I requested and de-
manded it. We at Kentucky State went in and looked at what we
required to do and came up with programs and plans that we felt,
based upon our experience, would enhance our institution.
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When those were submitted to the U.S. Department of Educa-
tion, they questioned it: "You said it will do this, it really won't do
that."

At some point the responsibility of the authority for the develop-
ment of those plans has to rest with the people in the State, and I
think the U.S. Department of Education's job is to insure that once
we said we were going to do certain things, they expect that we do
them, rather than coming in to question what we are doing.

Just give you an example. I said earlier Kentucky State has
become Kentucky's public liberal arts institution with the lowest
student-faculty ratio.

In order to define Kentucky State as a liberal arts institution we
did two things. We redefined our general education curriculum at
Kentucky State, and we decided to start a program which we called
the Whitney M. Young College of Leadership Studies.

It is based upon the great books program of St. John's College in
Annapolis, Md. And it is a 2-year program. When we said we were
going to do the second program, they questioned whether or not we
really knew what we were talking about in what we wanted to do.

Quite frankly, I got offended by it. I think if the Department
wants to continue to do a good job and do a good service that it has
to accept some of things that the States or the institutions bring
forward in their effort to desegregate their student body.

Until you get that sensitivity in the Department itselfyou
know, I am not certain that that is something you can legislate or
writebut I think the people in the Department must know that
there are some basic things that are educationally sound for insti-
tutions of higher learning, and that not all knowledge about sound
institutional programs are found in the Department of Education
itself.

Mr. SIMON. Mr. Boucher.
Mr. BOUCHER. Thank you, Mr. Chairman.
I would like to begin by complimenting Secretary Casteen on his

well-prepared and well-presented testimony this morning and ask
him a couple of questions concerning it.

How do the 1983 amendments to the Virginia desegregation plan
affect Virginia's traditionally black institutions? Will those amend-
ments accelerate the process of desegregation there?

Mr. CASTEEN. Mr. Boucher, I think they will. Let me make clear
that the strategy that we are pursuing was begun in 1978 and re-
fined in 1983 The strategy involves essentially what has happened
at Kentucky State, as I understand it, identifying high demand pro-
grams, attempting to see to it that we don't duplicate the program
on several different campuses, that is, that you don't create multi-
ple competitors for the same pool of students.

Enhancing that program by providing the necessary additional
facility positions, sometimes salary increments, other kinds of sup-
port that make for a strong program, seeing to it that the program
that is to be enhanced does not compete for funding directly with
programs that are not targeted in that fashion.

For example, in developing an accredited business program, it is
necessary to pay higher salaries to support a lower faculty/student
ratio, to develop microprocessor facilities, and so on?
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Our experience with programs of this sort under the 1978 plan
has been mixed, but at their bestfor example, the business and
technology programs at both Virginia State and Norfolk State, the
nursing program on both campuses, the program in social work at
Norfolk Statethe high demand programs have, indeed, drawn
students from both races in proportions that are more or less com-
patible with the overall portion of the general population.

Another way to put that is the evidence has shown that if we
provide a good product, identify it in a proper way, place it proper-
ly in the marketplace, we can, indeed, overcome whatever tradi-
tions may tend to separate students by race.

The strategy is sound in concept. The question is how best to
identify the programs that are compatible with the mission at a
given institution.

In the next phase of our compliance, the part that we expect to
run through the 3 years that began in January, we will be develop-
ing additional kinds of excellenceI guess is the termin high
demand programs on both campuses.

We are also working with the management, especially, of Virgin-
ia State. Both of my colleagues have mentioned the problem of
maintaining proper accounts on guaranteed student loans and so
on.

One of our TBI's, Virginia State, is engaged in negotiations with
the Federal Government concerning uncollectable loans adding up
to substantial sums of moneya sum that could be devastating to
the university and taken out of the university budget.

Both universities need enhanced admissions operations. They
cannot compete with the kind of professional and well-placed ad-
missions operators who represents, say, Virginia Tech, William and
Mary, and UVA.

We have provided the expertise to develop the systems for them
and we will provide for staff training and new equipment, and so
on, during the 3 years.

The general approach, I think, has to be to make the institution
independent and self-sufficient. The history of inequitable funding
is a matter of record.

The fact is that the 1890 land-grant institutions, for example, did
not receive equitable shares of the total land grant appropriation.
Clearly it is a Federal interest that such institutions receive what
they are supposed to receive.

It clearly, also, is a State obligation to see to it that it supports
an institution that experiences a time of difficulty, as Virginia
State hasthree presidents, I think, in a year and a half, for exam-
ple. That happens.

We have an obligation as the institution's ultimate owner and
protector to guarantee that the process of education doesn't suffer,
and under the plan, we are also obligated to see to it that it contin-
ues to improve. So we have taken that to be the State's business.

Mr. BOUCHER. I understand that Judge Pratt's ruling requires
that substantial progress be demonstrated by April 1984. That, in
turn, is going to mean that in the fall of 1983, there would be a
rather substantial increase of black enrollment at traditionally
white institutions.
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Do Virginia's TBI's at this point have a sufficient number of
black applicants for the fall of 1983 to show substantial progress by
April 1984?

Mr. CASTEEN. At the moment, Mr. Boucher, I don't have all of
the facts to answer the question. I met on Sunday night with the
admissions travelers for all the 4-year colleges.

About two-thirds of them indicated that they expect to achieve or
exceed the goals that are prepared in the plan. Others indicated
that they are having serious problems.

The pattern is interesting. For example, in the western part of
the State where the black population is very small the institutions
out there report that they are having trouble identifying students
who might be eligible and available.

That makes some sense, because the State is a fairly large one
and there are.distinctive regions. It is the case that students going
to college as the first generation student in their family and also
students going to college from black families typically have more
concern about being close to home than do students whose parents
might have gone to college and so on.

So there are some facts of demography that can make that diffi-
cult. Substantial progress would include the progress on the school
reform programs, on our financial aid programs, on funding from
the general assembly. That is all in place.

My feeling is that we are making substantial progress as the
goals and timetables might measure it because of extraordinary ef-
forts made by the college.

Mr. BOUCHER. So even though the judge's ruling does place some
severe restraints on the State in terms of scheduling, you feel that
Virginia will be able to show substantial progress by April of next
year?

Mr. CASTEEN. Places the strain, and frankly, it raises questions
as to the credibility of those who are determining how we are sup-
posed to do the job, simply because the timetable contained in that
order does not match the school year, and it is necessary at some
point to acknowledge that we are dealing with schools.

Mr. BOUCHER. Thank you, Mr. Casteen.
Mr. SIMON. Mr. Packard.
Mr. PACKARD. Mr. Chairman, how much do you estimate the cost

to either implement the decisions that have been made by the
court or to defend or to represent yourselves in the court actions?
At this point, how much of a cost have you borne and who is sus-
taining those costs"

Mr. STONE. Mr. Packard, the Southern University has spent, I
believe, $125,000 so far for the negotiations and everything leading
up to the consent decree, and maybe one or two appearances subse-
quent to that time. These costs are being borne by the State.

I know you didn't ask this question, but let me also say that
there is a difference as to the amount of money that we think is
involved in the consent decree. The Commission on Higher Educa-
tion says it will cost $50 million for the enhancement of black col-
leges and universities.

We think the sum is closer to $126 million. So I can see the ex-
penditures of additional moneys if we are that far apart.
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The bottomline, Mr. Packard, with usand I don't mean to
change the subject--the bottom line with us is not what happens to
Southern University or Grambling State University, but how the
opportunities for black youngsters in the State of Louisiana to re-
ceive an education have been improved.

You see, they can make Southern University the Harvard of the
South, and fix it so that we could only serve a very limited number
of the people in the State of Louisiana, or not provide opportunities
for other blacks in the State, and we wouldn't think that very
much had been accomplished.

Mr. PACKARD. That was my next question. In your judgment, has
the expenditure of the money and the implementation of the deci-
sion had an effect on the quality of education?

Mr. STONE. I think, first of all, it has had a very pronounced
effect. We now are able to spend $230,000 a year for faculty devel-
opment at Southern University from the consent decree funds
alone.

Since I have been president, about 9 or 10 years, we have never
been able to put more than $10,000, maybe $20,000 in the faculty
development.

We are spending $1 million a year for developmental purposes,
developmental education programs, in addition to the Federal
moneys that we have been spending in those areas. Additionally,
we have provided additional scholarships for students and we have
some $50,000 or more, I believe, for "other race" scholarships at
Southern University.

Mr. PACKARD. The source of those additional- -
Mr. STONE. All State moneys.
Mr. PACKARD. OK.
Mr STONE. In addition to that, we, like the others, redefined our

mission We couldn't get any money at all from the State in past
years for research.

If we did any research, all that money would come from the Fed-
eral Government. We think now with our new mission, we are
going to be able to get substantial money for research.

But more than that, we think that the State now is under an ob-
ligation to see to it that within a certain period of time the num-
bers of blacks who seek higher education approximate the numbers
of whites that seek higher education.

There are some changes in Governors. Governors in Louisiana
today on higher education boards must reflect the racial makeup in
the State, the State's population, except that it must be reflected
inversely for Southern University.

We think that these are substantial gains. They are going to be
worth more to us than the million dollars that we could have spent
for counsel.

Mr Simorl. First, a comment to President Stone. I am going to
check with Chairman Edwards about the possibility of simply
making an inquiry to the Justice Department on their monitoring
of the consent decree as far as your Ph.D. program.

Secretary Casteen, you touched on something that I think is long
range, pretty fundamental, and that is this comprehensive pro-
gram.

I Gri
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I applaud what you are doing there. But let me direct this ques-
tion to all three of you.

Is there some way of developing an intensive summer program,
or some kind of compensatory program for young people who have
gone to schools that, frankly, are not quality schools, who have the
basic ability and who ought to get something more than remedial
math when they enter Southern University or Kentucky State? I
don't mean disrespect for your remedial math programs.

Is there some way that we can be doing something intensive in
the meantime? The difficulty of a comprehensive approach, it
seems to me, is if it is sound, we have to move in that direction,
but we have this time lag here.

If I can direct that question to all three of you.
Mr. CASTEEN. Two or three quick responses. No. 1, the effective-

ness of summer intensive programs in bringing students up to
speed was well demonstrated back in the sixties.

One of the strange phenomena of the Adams orders is that they
rarely include programs that can be shown to work. In the 1983
amendments, we have established three such programs for this
summer. They have enrolled a total of 160 students.

I checked on Sunday evening and it appears to me that all but
about 30 of the spaces have been taken. The model in the program
that has existed at the University of Virginia since about 1968.
Graduation record within 4 years for the students in that program
is between 60 to 80 percent of those who entered.

That program differs from the conventional, remedial program
in that it makes the assumptions that you just implied. That is, the
students are able, that they don't need to have their hands held.
They need a substantial challenge in reading, writing, and arith-
metic.

Largely, they are to,.regularize methods and techniques in doing
things. The 6-week program is designed to provide intensive con-
tact with faculty, not with specialists who are brought in because
the students are thought to need something unusual.

We built that program, in turn, on top of a program that I
worked in about 3 years before we started that program. I taught
at Maryland State College, which was formerly a predominantly
black college on the Eastern Shore of Maryland.

That college was taking students from very weak high schools. It
did not achieve the kinds of graduation rates that a more selective
college would achieve, but it did an extraordinary job in the three
R's. It was literally the three R'sreading, writing and arithmetic.

It was taught systematically and carefully by very demanding in-
structors for 8 weeks in the summer. I suspect that other institu-
tions have had the same experience.

It does work. The irony is that we are late tying that into the
general concept of the Adams plan, and it should have been there
all along.

Mr. SIMON Even the program you have with 160 students is a
drop in the bucket?

Mr. CASTEEN. It is a pilot project. We needed to make sure that
the methodology will transfer from one kind of campus to another.

You can imagine going from a highly selective institution to an
open-enrollment institution.
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One needs to be careful to have a program that will serve the
needs of students with different backgrounds that are represented.
You simply can't export the program wholesale.

The principle that was suggested somewhere else here this morn-
ing about not applying in one State something that necessarily
works in another State is a good one. It works within States, too,
because institutions have different characters and different clien-
tele, and so on.

Mr. STONE. Mr. Simon, I have serious concerns about what I fear
is likely to happen and what may result in a restructuring of edu-
cation in this country. I am afraid that opportunities are likely to
be denied to a large number of students.

Not all of the learning takes place in the classroom, but learning
should take place in the classroom, and I think that all that is
needed for learning to take place in a classroom is the teacher with
the necessary competencies who is determined, and dedicated, and
willing to teach, a good atmosphere, adequate programing, and a
student that is willing to apply himself.

I think in order to get all of these in the classroom so that you
can have the learning that is necessary some leadership is re-
quired. I think that that leadership can come from a lot of levels,
but I think that the Black Caucus, Congressional Black Caucus, is
undertaking some responsibility in this regard, in that they are
concentrating upon the family.

I think that I don't want to get into the argument of which
comes first, the chicken or the egg. We recognize that we are not
all equally talented. Some are dull witted, but may be able to
achieve something.

I think that we must make sure that our elementary and second-
ary schools are structured to deal with helping individuals achieve
whatever potential they have to achieve at that level, and that
they must take into consideration individual differences.

I think they can give us a better student at the college level. We
recognize that not all students should go to college.

But students must be counseled. We must be sure that counsel-
ing at the secondary levels is fair insofar as race is concerned, and
we must also be sure that it is competent.

Counseling is also needed in the colleges and universities. We
think we would rather not be involved in developmental education
at the college level.

But neither do we believe that we should lose a single generation
of our students, and we believe that once they show up, that we
have the responsibility of helping them develop whatever potential
they have, even though they may not meet our standards for grad-
uation.

They should not be graduated, of course, until they meet the
standards that have been set reasonably high until we think they
can succeed in the marketplace, and so on.

I don't normally advocate commissions of various kinds because
usually they conduct studies, they go home, they leave things
pretty much unresolved. But it does seem to me that the Federal
Government could find a way of providing some leadership in the
areas that I have just talked about, and that the best scholars of all
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. of the groups in this country could be called together for the pur-
pose of looking at the problems of education.

Otherwise, I fear that what we will have is a denial of opportuni-
ty for a large number of students who though highly talented don't
score above 700 on the SAT or don't make 15 on the ACT.

I am afraid that a return to the basics will be a return to a
basics with a new definition of what the basics are. I think some
leadership should come someplace, otherwise large numbers of
blacks and other minorities in this country are going to be denied
educational opportunities.

Mr. SIMON. Thank you. Dr. Burse.
Mr. BURSE. Mr. Simon, I advocate the implementation of such a

program. I think there is some validity that those programs, in
fact, do work.

You know, in Kentucky now we are presently getting ready to
start our summer program, but it is for the high-achieving kids al-
ready at the top.

There is a return around the country, I think, to doing some-
thing for those high-achieving kids, and I think that it is good, but
at the same time I think that there are a lot of what I like to think
are diamonds in the rough in many institutions who, if they were
exposed to what is out there and available in such an intensive pro-
gram, they would be able to do that.

Presently on our campus we are in the process of putting togeth-
er proposals to submit to the National Endowment for the Human-
ities. The requested a proposal based upon our new college pro-
gram, and we are going to try to get funding next summer, hope-
fully, for an intensive 6-week training session for kids who we
know are lower achieving, but based upon what their counselors or
teachers have seen, that if given fully the opportunity to be ex-
posed to something for a short period of time could return to the
classroom and do very, very well, so I would say that I do advocate
such programs.

Mr. Snv-oN. Thank you. When you submit that request to NEH,
you let us know. All right?

One final, very brief question to you. I was curious about this 30-
percent demand on you for high demand in nonduplicative pro-
grams, which, first of all, seems to be contradictory because if it is
a high demand program, other schools are going to have it.

What in the world are we talking about?
Mr. BURSE. That is the question I have been asking for the last

10 months. I still don't understand it.
I think it goes back to the Adams guidelines in that if you place

what is considered a high demand program that is nonduplicative
in any other institution in that State on a particular campus, then
you will attract students to that campus based on the program, not
based upon the institution being identified as a traditionally white
or historically black institution.

That is what it is designed to do. I question some of the programs
that have been tossed at us in terms of why don't you implement
this program or try this program when, in fact, we are trying to
redefine an entire institution, not a particular program.

My concern is that people in the Department of Education with
whom I have discussed long and hard don't truly understand what



165

Kentucky is doing and how we figure that what we are doing is
educationally sound as opposed to picking up a program at one of
the traditionally white institutions and transferring it to Kentucky
State or starting a new program.

The other thing that is tied into that is when they come in and
start a new program. They give you 30, 60, 90 days to start a new
degree program. You don't do it that way.

It takes sometimes a year or 2 years to develop a degree program
that you feel comfortable with. It goes back to the sensitivity about
how educational institutions operate, and what is educationally
sound for them.

Mr. SIMON. I think your points are valid.
Mr. Conyers.
Mr. CONYERS. Thank you, Mr. Chairman.
I have three questions I want to raise, and if my time doesn't get

around, we will figure out how to get back to them.
The first is with reference to the statistics in both your schools

and States with reference to the relative ability of black and white
students to enter into the higher educational process and stay in it
and to graduate.

You can speak generally to that now, and submit for the record
any additional specifics.

Mr. CONYERS. The second thing I would like to talk about is
whether or not through the lawyers that represent your schools
you come across any interpretations of title VI or other civil rights
laws with reference to higher education in terms of policies and
practices that have been more restrictive rather than more sup-
portive of the original intentions of that law.

Then, third, I would like to discuss with the commissioner from
Virginia the University of Richmond case, which appears to me on
its face to have an incredibly restrictive connotation, not only
within the States, but eventually if picked up in other circuits, it is
1.,r everybody.

Mr. CASTEEN. Mr. Conyers, on that case I am not competent to
speak. That is a private university.

I am aware that the case is seen in the community of persons
concerned about title VI and title IX and so on to be a major set-
back. But I do not know the details at all.

Mr. CONYERS. Weli, I suggest that we make them available for
you because if I am not mistaken, and I would like counsel to feel
free to involve itself, this case would impinge upon the public
school system, as well as the private school system. Am I right,
counsel?

This isn't a private school decision?
Mr. BLAKEY. Only in the sense that that is who the defendant is.

It will impinge on what the Department's Office for Civil Rights
can and cannot investigate. So in that sense, yes, Mr. Conyers, it
will impinge on investigations affecting all types of postsecondary
institutions in terms of investigating complaints regarding title VI,
title IX, and possibly section 504, as well.

Mr. CONYERS. Thank you, counsel.
Further, I understand that it would allow Federal funding to go

even where there would be discrimination in other areas going on
in the university other than the specific one complained about.
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In other words, it creates a selectivity of enforcement that could
very easily be seen to have far-reaching consequences. I would hope
that you could familiarize yourself with that provision because I
think it may be a serious error to assume that that case has no
consequence to you and the schools under your jurisdiction.

Mr. CASTEEN. Mr. Conyers, let me make clear that it wasn't that
I see the case as having no consequence, it is that I am just simply
not expert on that case. It has not yet come into the area that I
administer and regulate.

I agree with you that my understanding of the decision and my
reading of the newspapers implies that the concerns you have are
probably legitimate concerns, but I just haven't seen it face to face.

Mr. CONYERS. Well, the strategy of enforcement of the law would
apply everywhere throughout this circuit, the fourth circuit, so the
fact that it is in the private area, could not have anything to do
with it.

The interpretation that they are putting on the enforcement
would apply throughout the circuit far beyond your State, for
public and private institutions. Perhaps there are other witnesses
who are going to go into this, and you were probably not asked to
shoulder this burden yourself, but it would sure make me feel
better for all the thousands of people who could be adversely affect-
ed in your State that you would let me know whether this case has
some implications to you and the students in the schools under
your supervision.

Mr. CASTEEN. I will find out and write you a letter, sir.
Mr. StmoN. All right. I will write you back to acknowledge re-

ceipt of the letter. I appreciate that.
Now, what about the statistics?
Mr. BURSE. Mr. Conyers, in Kentucky we presently have a col-

lege-going rate among blacks in Kentucky that is higher than
among whites, but I temper that by stating that Kentucky has the
lowest high school graduation rate of any State in the Union.

Even the low number who are going, the black college-going rate
is much, much higher. The numbers that remain, or are retained
at the institutions till graduation, are very, very low.

My guess isand I don't have the exact numbers on itthat al-
though Kentucky State, which has 10 percent of all black students
in public higher education in Kentucky, and we graduate 25 per-
cent of all black baccalaureate degree recipients, the retention rate
among other institutions is very, very low.

As a part of our State's desegregation plan, we have an intensive
study of retention rates presently going on, and I think this year's
graduating class will give us the first year results of what has hap-
pened in the past.

As to your second question of lawyers and their interpretations
of title VI, we at Kentucky State have only been negotiating with
the U.S. Department of Education. We have not been involved with
Justice or in the court system as of right now.

In those negotiation sessions I have not run across anywhere or
heard anyone give any interpretation to title VI that is more re-
strictive than the true meaning of title VI as opposed to be sup-
ported by the--
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Mr. CONYERS. How many people graduate? This 25 percent black,
what number are we talking about?

Mr. BURSE. That is 25 percentwe graduated this past Saturday,
I think, 260 graduates, of which 230 were baccalaureate degree re-
cipients, and of that 230, probably 175 of them were black, and that
is about 25 percent of the graduates in the State.

Mr. CONYERS. So, Kentucky, the whole State graduates about 600
black students a year, roughly?

Mr. BURSE. Probably not much more than that. That is by the
public institutions.

Mr. CONYERS. That is out of what kind of potential black student
higher ed enrollment?

Mr. BURSE. I would have to get you some numbers on that. I
don't have it right at my fingertips.

Mr. CONYERS. When you said the entry level is higher than most,
how does that compare, though, with the white college student
entry level?

Mr. BURSE. The entry rate among blacks is higher in Kentucky
than it is among whites. I think the last time I saw some numbers,
about 45 percent of the blacks who graduated from high school
went on to college.

Whereas something like about 39 percent of whites that graduate
from high school went on to college.

Mr. CONYERS. Then they don't graduate?
Mr. BURSE. Then they don't graduate, and that is a problem.
Mr. CONYERS. OK. Let me turn to President Stone.
Mr. STONE. Mr. Conyers, my information isand I can't vouch

for the figuresbut my information is that about 65 percent of the
black students who enter high school in Louisiana actually receive
diplomas, either by graduation or they later get the GED.

At Southern University we enroll presently approximately 13,000
students. Our enrollment is down from something in excess of
14,000.

We have a rather highwhat we think is a rather highattri-
tion rate As you well know, all Louisiana public institutions are
open admissions institutions, although there certain specific quali-
fications that an individual must possess to enter certain programs
in the institution.

High attrition rate, according to my best estimates, would be
about 30 to 40 percent. Of the students who enter Southern Univer-
sity, however, about 30 percent actually graduate. We graduate in
excess of 2,000 students per year in the Southern University
system.

We also have graduated, I would think, about 75 percent of the
black lawyers who practice law in the State of Louisiana. Inciden-
tally, our graduation rate of black lawyers that actually pass the
bar is much higher than the rate of those who actually enter and
graduate from Louisiana State University and other universities in
Louisiana, and actually pass the bar.

As a matter of fact, I looked at some figures a year or so ago, and
87 percent of all of the students who had graduated from Southern
University Law School up to that particular time who had shown
an interest in practicing law in the State of Louisiana were actual-
ly members of the Louisiana Bar.
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I looked at the recent figures for the last graduating class, and I
have forgotten exactly what the number was, but only five students
actually failed the bar outright, and if all of those who were ad-
mitted to the bar and who received conditionals actually wound up
passing the bar, 90 percent of our latest class would have passed
the Louisiana Bar.

Some of those who failed the Louisiana Bar, two of them, I be-
lieve, and we had only five, as I said, who failed outright, have
been admitted to the bars of other States.

Mr. CONYERS. Let me just put these questions on the record, be-
cause I don't want to take up any more time.

But I think that we have to put in front of the high school gradu-
ation rate the dropout rate, don't we, to get a true picture of what
that means in terms of black and white entry?

Mr. STONE. I would think so, yes.
Mr. CONYERS. The second thing that occurs to me is that we need

some kind of description, Dr. Stone, that you can provide us with
in statistical terms of the number of blacks as compared to the
number of whites that are going into the systemand I am not
sure whether I should be asking you for your university or for your
overall higher university figures.

Mr. SToNE. Mr. Conyers, I don't have them. I can get those fig-
ures for you from the Office of Education and mail them to you.

Mr. CONYERS. What about the capacity to stay in school after you
get there?

Mr. SToNE. As I say, we have a rather high attrition rate. We
have a large number of students who leave Southern University for
academic reasons, as well as for financial reasons.

We have instituted, as I indicated earlier, some programs that
would help us to determine that we have done, as a matter of fact,
all that we could do for these students before they are actually
forced out of the university.

You see, we don't think that they should leave if we haven't
done our part. I want to be sure we have done our part.

Mr. CONYEFtS. I understand that there are fewer blacks being
graduated in law and medicine than would sustain the present low
level. So this comes as great news that you are doing so well.

Include in your figures you send me the number of white lawyers
and black lawyers in the State so we can compare it with the ratio
of population.

Mr. STONE. I will be happy to do so.
Mr. Conyers, you might be interested in this. A few years ago we

were under an attack because so many of the graduates of the
Southern University Law School failed to pass the bar the first
time they took it. We started to feel very bad about that.

But we did some research, and we looked at the figures around
the country, and we found that blacks graduating from what was
thought of as some of the pretty good, predominantly white schools
in the country were also having trouble passing the bar the first
time they took it.

As a matter of fact, we found that our record was better than
most of them. But, nevertheless, we did some things to improve
upon our records and the statistics, we think, reflect that.

17 b



169

In reference to the second question that you asked about an ex-
pansion of the restrictions of title VI, we notice in the negotiations
with the Justice Department that contrary to what apparently is
taking place in Kentucky, the Justice Department did not insist on
any transfer of programs from any of the predominantly white in-
stitutions to the predominantly black institutions.

That is, there was no attempt to dismantle any of these institu-
tions. I personally am opposed to dismantling any institution.

We also point out that our lawyers took the position that the suc-
cess or failure nr a plan should not be determined by the number of
white faces that happen to show up on the black campuses.

We recognize that our law school is about one-third white, and
we have less than 1 percent of our population coming from the
white race in the graduate school. We realize that this may not ap-
preciably change even though added quality may come to Southern
University overall.

It may not change even if Southern University should become
the Harvard of the South, so long as many of these students can
get the education or the programs that they want in the predomi-
nantly white schools. We think that all this will probably change
over time.

The cooperative programs, we have found, have a better impact
on that. For example, we found that by bringing teachers from
LSU and teachers from Southeastern Louisiana University to
Southern University to offer courses and to teach white and black
students, that some of the students in those schools come over to
Southern University.

We also found our program of cross registration provides an
added convenience both to the white students and the black stu-
dents who find that they may be able to take a course at Southern
University or at Louisiana State University that is not presently
being offered at the other institutions.

We think some imagination can be used to help resolve these
problems. Having said that, we still have a lot that remains to be
done in Louisiana.

Mr. SIMON. We thank all three of you very much for very help-
ful, constructive testimony.

The statistics that were talked about, we will enter in the record.
Mr. Conyers can share them with our subcommittee staff here.

Mr. SIMON. The hearing stands adjourned.
[Whereupon, at 11:43 a.m., the subcommittee recessed, to recon-

vene at 9:30 a m., Wednesday, May 18, 1983.)
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HEARINGS ON HIGHER EDUCATION CIVIL
RIGHTS ENFORCEMENT

WEDNESDAY, MAY 18, 1983

HOUSE or REPRESENTATIVES, SURCOMMITTICIC ON POSTSEC-
ONDARY EDUCATION, COMMITTEE ON EDUCATION AND
LABOR; SUSCOMMITTZIC ON CIVIL AND CONSTITUTIONAL
RIGHTS COMBIETTIZ ON THE JUDICIARY,

Washington, D.C.
The subcommittees met in joint session, pursuant to call, at 9:38

a.m., in room 2261, Rayburn House Office Building, Hon. Paul
Simon (chairman of the Subcommittee on Postsecondary Educa-
tion) presiding.

Members present: Representatives Simon, Edwards, Conyers,
Packard; Sensenbrenner, Petri, Kogovsek, and De Wine.

Staff present: For Education and LaborWilliam A. Blakey,
counsel; Mary ln L. McAdam, staff assistant; Lisa Phillips, staff as-
sistant; Electra Beahler, minority education counsel; Betsy Brand,
minority legislative associate; for JudiciaryIvy L. Davis, assistant
counsel; Philip Kiko, minority associate counsel.

Mr. SIMON. The subcommittee hearing will come to order.
This is the second day of our hearings on civil rights enforcement

on higher education. These hearings are being held jointly by the
Judiciary Subcommittee on Civil and Constitutional Rights and the
Education and Labor Subcommittee on Postsecondary Education.

For the past quarter century the Federal Government has acted
to protect the victims of illegal discrimination and to insure equali-
ty of educational opportunity. We have helped to break down the
barriers that excluded from the classroom students who were
black, or who did not speak English, or who had a disability. The
Congress, Federal agencies, and the courts have insisted that stu-
dents be allowed to reach their full potential, a potential based on
ability rather than the cruel and confining stereotypes growing out
of sex, or race, or national origin, or handicap. We have done this
out of an understanding that education is often necessary in order
to avail oneself of other opportunities that our rich Nation has to
offer.

It is proper and essential that when our Government acts, using
the tax dollars all of us contribute and the authority all of us vest
in it, that it act fairly. Those programs and activities which receive
public funds bear a special responsibility to be free of discrimina-
tory practices.

Nearly three decades ago, the Supreme Court declared that a so-
ciety built on prejudice and division could not be tolerated. Nearly

071)

1 77
30-669 0-84 -1:.



172

two decades ago, Congress affirmed that commitment by mandat-
ing in title VI of the Civil Rights Act that the Federal Government
would not support programs or activities that discriminate on the
basis of race, color, or national origin. One decade ago, Congress ex-
tended this prohibition by refusing assistance to educational insti-
tutions that discriminate on the basis of sex or handicap, through
title IX of the Education Amendments and section 504 of the Reha-
bilitation Act.

These requirements have been put into place and have begun to
take hold, despite years of obstruction and delay. Insuring that fed-
erally assisted programs do not discriminate has involved substan-
tial financial and administrative resources, but simple demar-ds
that we persevere.

We have made important progress. In higher education, many
thousands of students now have access to opportunities previously
denied by restrictive requirements or narrow, stereotyped expecta
tions. We must continue to move forward.

Accusations have been made that in the past 21/4 years, the Fed-
eral Government has stepped back from its responsibilities in civil
rights. Critics have noted increasingly narrow interpretations by
Federal officials of what constitutes illegal discrimination. It is
feared by many that rather than standing with the victims of dis-
crimination, Federal officials have merely stood to the sidenf true,
this is unacceptable. Congress has spoken clearly. We expect that
civil rights laws will be enforced, and enforced vigorously.

Today we will be hearing from the officials whose sworn duty it
is to insure that civil rights are guaranteed in higher education. I
welcome them and look forward to their testimony about what is
being done to enforce the law.

We have three witnesses, and if there is no objection, we will ask
all three witnesses to appear and we will hear from (.11 three. Then
we will have questions.

I will now call the three witnesses, Harry Singleton, William
Bradford Reynolds, and Mary Frances Berry.

Before we hear from the witnesses, let me ask my colleagues if
they have anything to add in the way of opening statements.

Mr. EDWARD. Well, Mr. Chairman, I have nothing to add to the
very excellent opening statement that you made. I think these are
very important hearings in an area that the Judiciary Subcommit-
tee for Civil and Constitutional Rights has not been involved in, so
we welcome the opportunity to participate because we do have an
interest and some jurisdiction here.

We compliment you, Mr. Chairman, for your many years of
splendid work in education and the immense contributions that
you have made to public education in our country Other than that,
I am looking forward to hearing from Mr. Reynolds, and the other
witnesses today.

Mr. SIMON. Mr. Packard.
Mr. PACKARD. Thank you, Mr. Chairman.
I have nothing to say, other than to welcome the panel. I am

looking forward to their testimony. Unfortunately, I will be testify-
ing in another comm.ttee later on this morning so I will not be
able perhaps to remain for the entire testimony, but I am looking
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forward to it. It is obviously a very significant issue to all Ameri-
cans.

Mr. SIMON. Our first witness is Harry Singleton, Assistant Secre-
tary for Civil Rights with the Department of Education.

STATEMENT OF HON. HARRY M. SINGLETON, ASSISTANT
SECRETARY OF EDUCATION FOR CIVIL RIGHTS

Mr. SINGLETON. Thank you, Chairmen Simon and Edwards, Mr.
Packard. I ask that my written statement be included in therecord- -

Mr. SIMON. It will be included in the record.
Mr. SINGLETON (continuing]. And that I be permitted to use my

allotted time to summarize salient information about the policies
and operations of the Department of Education's Office of Civil
Rights.

Mr. SIMON. Fine.
Mr. SINGLETON. There is a widespread perception that the

present administration is not enforcing effectively the civil rights
laws of the land and is openly hostile to civil rights issues and en-
forcement. I do not believe this perception is accurate. This admin-
istration, at least in the field of education, is committed to fair, ef-
fective, and efficient enforcement of the civil rights laws.

Frequent comparisons have been made between the civil rights
policies and activities of this administration and that of the previ-
ous administration by those who claim that we are retreating from
efforts to secure compliance with civil rights laws. Yet a careful
look at the record, as is clearly demonstrated in my written state-
ment, shows that the present administration, far from retreating,
not only compares favorably with the last administration, but is
steadily advancing on many fronts to obtain compliance from those
who violate the civil rights of minorities, women, and handicapped
persons. I have looked forward to this opportunity to shed some
much needed light on this important issue.

Since the last year of the previous administration, OCR's work-
load of outstanding complaints has been reduced substantially. The
reduction, however, is not just attributable to a decline in the
number of complaints received. Part of the reduction can also be
attributed to an increased closure rate. We have made a sizable re-
duction in the backlog of cases inherited from the last administra-
tion, and we have accomplished this despite the fact that the com-
plaints we are now receiving are more sophisticated and substan-
tive.

Complaints alleging handicap discrimination represent the larg-
est block of OCR complaint receipts, including those involving post-
secondary institutions. Handicap complaints are frequently more
difficult to resolve due to complex policy issues and court decisions
which require OCR to treat the cases differently in the various ju-
dicial circuits Also, complaints alleging multiple bases of discrimi-
nation have increased significantly. Last year, 15 percent of the
complaints were multijurisdictional. This is over two times the per-
cent of multijurisdictional complaints received in fiscal year 1981.
These complaints are inherently more complex than the single-
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basis complaints because they usually involve a number of issues
that require separate investigative procedures.

Of the substantive postsecondary complaints received by OCR
that is, those which were not frivolous nor incompletea greater
number and percentage were closed by this administration as com-
pared to the previous administration. Furthermore, in the substan-
tive closures during the present administration, our investigations
found more often for the complainant and produced more correc
tive action than those closures during the last year of the previous
administration.

Probably the most salient factor which affects OCR's compliance
efforts is the continuing application of the so-called Adams order.
Since 1977, the Adams order has imposed a set of rigid timeframes
governing the amount of time OCR may take to process and resolve
discrimination and compliance reviews. These timeframes were ar
bitrarily set and, in my view, are counterproductive to effective en-
forcement of the law. However, while no administration has been
able to fully comply with these time deadlines, this administration
has made marked progress in meeting them. For example, during
fiscal year 1982, OCR met 76 percent of its complaint Adams due
dates, compared with 69 percent during fiscal year 1981, and 61
percent for the last 4 months of fiscal year 1980the only months
for which data is available from the previous administration.

OCR uses three principal techniques to seek compliance with the
civil rights statutes. First, OCR investigates all complaints against
recipients of Federal education assistance which alleges discrimina-
tion on the basis of race, national origin, sex, handicap, and/or age.
Second, OCR conducts periodic compliance reviews of education in-
stitutions using survey data and other information to target those
institutions where probable discrimination is more likely occurring
Third, OCR provides technical assistance to education institutions,
usually in the form of workshops or onsite visits, to inform them of
their civil rights obligations and acceptable methods for complying
with civil rights laws. Although the concept of technical assistance
was begun under the former administration, this administration
has expanded TA efforts to all program areas in an effort to en
courage education institutions to recognize 2nd address their own
civil rights problems.

Each compliance technique approaches civil rights enforcement
from a different perspective. Through complaint investigations,
OCR responds to specific instances of possible discrimination
Through compliance reviews, OCR investigates institutions where
systematic discrimination is most likely to be occurring. Finally,
technical assistance enables institutions to correct discrimination
programs on their own before a complaint is filed or the institution
is scheduled for a compliance review.

A most effective tool we have found to obtain compliance within
the strict parameters of the Adams timeframes is our effort to
achieve voluntary compliance. OCR has successfully implemented a
number of innovative procedures for improving efficiency of case
processing activities through voluntary compliance.

One such procedure, early complaint resolution, encourages com-
plainants and education institutions to reach a settlement prior to
a formal investigation by OCR. ECR has been expanded by this ad-
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ministration and preliminary evaluation supports the viability of
this approach. During the first half of fiscal year 1983, a settlement
was obtained in 44 percent of all cases where ECR mediation was
attempted. Of that 44 percent, 54 percent involved postsecondary
institutions. We will continue to monitor early complaint resolu-
tion to insure that the complainants' rights are protected fully and
that the settlements are consistent with OCR's regulations.

This administration also adopted another procedural innovation
which allows regional offices to begin negotiating a remedy with an
institution immediately after discrimination is found, rather than
wait until a formal letter of findings is sent to the institution.

While the Department has strengthened procedures for enlisting
the cooperation of recipients, we recognize that voluntary compli-
ance is a goal that cannot always be obtained. When compliance
cannot be secured through voluntary means, we are fully prepared
to initiate enforcement action. This administration's record of en-
forcement action matches that of the last administration, both in
the number of cases referred to the Department of Justice for ap-
propriate injunctive relief in Federal courts, and in the number of
administrative enforcement proceedings instituted to terminate a
recipient's eligibility for Federal assistance.

It is also important to note that we terminated Federal funds to
a local education authority last yearthe first time that such
action has been taken in 10 years. The last time Federal funds
were terminated, I might add, was in 1972 during the Nixon ad-
ministration.

Your letter inviting my participation at this hearing posed sever-
al questions about OCR'c activities, which are addressed in my sub-
mitted statement. I hope you have had sufficient time to review
those responses and will permit me to provide more information, if
necessary, to satisfy the inquiries. In this regard, I have with me,
Mr. Chairman, copies of OCR's latest annual report that describes
in more detail many of the items covered in my written and oral
testimony, which I will leave for the benefit of the subcommittees'
membership.

I believe the Department of Education's civil rights record speaks
for itself. We are conducting an effective enforcement program in
the area of education that compares favorably, and in many re-
spects, surpasses the efforts of the previous administration. This
has been accomplished with fewer staff, suggesting improved man-
agement and more efficient use of existing resources. In addition to
traditional civil rights enforcement approaches, we have developed
and encouraged new and innovative approaches to civil rights en-
forcement that foster greater communication between education in-
stitutions and minorities, women and handicapped persons, and we
are utilizing untapped resources such as State education agencies
to assist in the battle against civil rights violations.

On behalf of the Department, we look forward to working with
your subcommittees in meeting the challenge of educational oppor-
tunity. I will be happy to answer any questions you may have.
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(The prepared statement of Harry M. Singleton, with attach-
ments, follows:]

PREPARED STATEMENT OF HARRY M. SINGLETON

NR, SINGLETON: Chairmen Simon and Edwards, and members of the

Subcommittees, I welcome the opportunity to provide you with information

on the policies and operation of the Department of Education's Office for

Civil Rights (OCR) with regard to its enforcement of this country's hard

won civil rights statutes at institutions of higher education.

The nondiscrimination provisions of law enforced by OCR Title VI

of the Civil Rights Act of 1964: Title IX of the Education Amendments of

1972; Section 504 of the Rehabilitation Act of 1973: and though this

hearing will not focus on it, the Age Oiscrimination Act of 1975 -- are

crucial to the fulfillment of our Nation's goal to provide equal educational

opportunities to all our citizens. This Administration is committed to

fair, effective, and efficient enforcement of these civil rights laws.

We estimate that the protections afforded by these laws extend to

millions of individuals who attend thousands of educational institutions

which receive Federal financial assistance. In higher education alone,

roughly 12 million students attend 3200 colleges and universities of which

6.3 million or 52.5 percent are female, 2.4 million or 20 percent are

minority group members, and 672,000 or 5.4 percent are what is known as

"self-reported- handicapped persons. As these numbers indicate. OCR's

enforcement responsibilities are tremendous.
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in the Subcommittees' letter inviting my participation at this hearing,

you asked that my testimony outline the status of compliance and enforcement

actions during this Administration as compared with the compliance and

enforcement record of the previous Administration. OCR's useful data base

reaches back only to the beginning of FY 1980 due to the separation of the

Department from the former Department of Health, Education and Welfare.

Nevertheless, the data collected during the last year of the previous

Administration can be compared with the average of this Administration's

first two years in office with statistical accuracy.

As you requested, 1 will present data for the previous Administration

on complaints received or closed between January 20, 1980 and January 19,

1981, and for pending complaints on the latter date, along with data for

the current Administration on the average number of complaints received

or closed during the following two calendar years ending with the status

of pending complaints on January 19, 1983. in this instance, it is more

important for comparison purposes to match the months over which the

data is collected than the time period covered because of seasonal

fluctuations. For example, more complaints are received during the

active months of the school session than during the holiday seasons in

November and December or during the summer months.

The available data show that more complaints were received under the

previous Administration than under this Administration (3507 to 2130),

as well as, more postsecondary complaints (890 to 551). The largest

block of postsecondary receipts under the last Administration were

P3
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Title VI complaints (31.5%) followed closely by Section 504 complaints

(29.3%). A shift occurred during this Administration with the largest

block of those complaint receipts being Section 504 complaints (30.6%)

followed by Title VI complaints (28.8%).

On January 19, 1981, there were 2235 complaints pending of which 625

(28%) involved postsecondary institutions. While on January 19, 1983,

there were 1187 complaints pending with 384 (32.4%) involving postsecondary

institutions. On both dates, the largest block of pending postsecondary

cases was by far Title IX complaints (44.8% and 32.8% respectively). I

might add, however, that we have not only made a sizable reduction in

the backlog of old Title IX complaints inherited from the last Administration,

but we also expect the proportion of presently pending Title IX cases to

continue a steady decline. One half of these cases as of March 31, 1983

are employment related due primarily to last year's North Haven Board of

Education v. Bell Supreme Court decision that validated OCR's jurisdiction

over these Title IX complaints. This decision allowed us to reopen

employment cases closed since July 1979 after a number of adverse lower

court decisions voided our regulations governing enforcement in this area.

Following the North Haven decision, I immediately instructed OCR's regional

offices to begin processing all complaints involving allegations of

employment discrimination on the basis of sex, and provided the offices

with detailed guidance on the procedures for processing these complaints.

OCR also updated an attorneys' manual and developed a manual for investigators

to expedite enforcement of these cases.

184
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In terms of our ability to effect compliance with the law, a comparison

and analysis of complaint closures are the most revealing statistics.

Under the previous Administration 2886 complaints were closed with 760

(26.3%) involving postsecondary institutions. The largest block of these

closures were Title VI complaints (33.1%) followed by Section 504 complaints

(27.8%). Under this Administration, an average of 2654 complaints were

closed with an average of 671.5 (25.3%)
involving postsecondary institutions.

The largest block of these cases were Section 504 complaints (28.4%) followed

by Title VI complaints (26.5%). Even though more postsecondary complaints

were closed during the past Administration, of
those cases classified as

"substantive," a greater number and percentage were Closed by this

Administration (418.5 or 62.3 % compared to 364 or 47.9%).

Substantive closures are those which follow an investigation and a

determination of findings, whether the findings indicate a violation or no

violation; or those which are successfully mediated through OCR's Early

Complaint Resolution process -- of which more will be said later -- or the

Federal Mediation and Conciliation Service when a complaint contains

allegations of age discrimination. More importantly, of the substantive

closures in both periods, only 138 or 37.9 percent of those in the last

Administration resulted in a finding for the complainant and corrective

action while 170.5 or 40.7 percent of those closures did under this

Administration.
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The most salient factor which affects OCR's compliance program is the

continuing application of what is known as the Adams order. In the 1970's,

civil rights groups sued OCR because they believed the Office was not

ooing a very good job of enforcing the civil rights statutes. A resulting

series of court orders, including the recent order issued on March 11 of

this year, impose on OCR a set of rigid time frames governing the amount

of time OCR may take to process and resolve discrimination complaints.

Essentially, the order requires OCR to investigate every complaint it

receives and to determine whether a violation occurred within 105 days,

and, if there is a violation, to seek voluntary compliance within the next

90 days. If no resolution is reached, the Department has 30 days to initiate

appropriate enforcement proceedings.

The Adams order also requires OCR to conduct compliance reviews.

This means that OCR is not only obligated to investigate complaints filed

against specific institutions, but the Office must initiate compliance

reviews of institutions regardless of whether charges have been filed

against them. The order requires that these reviews be geographically

dispersed, and that they cover all the jurisdictional authorities as well

as a variety of compliance issues. Furthermore, the Adams order stipulates

strict time frames for reviews too, requiring that they be completed within

90 days from commencement of an on-site visit to an institution. If there

is a finding of a violation, OCR has 90 days to negotiate corrective action,

and if corrective action is not obtained, another 30 days to initiate

enforcement.
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Most of OCR's assignment of resources is dictated by the Adams court

order. Almost 98 percent of OCR's staff are utilized in activities directed

at complying with the order. Yet, no Administration has been able to fully

comply with the deadlines imposed by the order. This Administration,

however, has made marked progress in meeting the time frames. During FY 1982.

OCR met 76 percent of its complaint Adams due dates, compared with 69

percent during FY 1981 and 61 percent for the last four months of FY 1980 --

the only months for which data is available. OCR also improved its compliance

review record by meeting 30 percent of its Adams due dates in FY 1982.

compared with 22 percent during FY 1981 and eight percent for the last

four months of FY 1980. Thus, OCR's productivity and compliance activity

is increasing, and. in spite of a 10 percent on-board staff reduction

over the same time period.

The continued application of the arbitrarily set time frames mandated

by the Adams order is cause for concern, particularly in light of our

changing case load. Not only has there been a shift to handicap complaints,

which are frequently more difficult to resolve, but OCR has also witnessed

the receipt of an increasing number of multi-jurisdictional cases where

violations are alleged under more than one statutory authority. Last year

15 percent of the complaints were multi-jurisdictional. This is over two

times the percentage of multi-jurisdictional complaints received in FY 1981.

Likewise. our compliance reviews encompass in-depth examinations of a broad

range of regulatory requirements and more subtle types of discrimination
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such as classroom assignment, or incident rates of disciplinary actions.

In short, we find that the time frames are often counterproductive in our

efforts to resolve cases fairly, within the purview of the law, and, because

they thwart our efforts to negotiate voluntary settlements, more cost-

effectively.

OCR's efforts to achieve voluntary compliance are required by the civil

rights statutes we enforce, and accordingly, form the basis for our compliance

program. Not only is this in the best interest of all parties, but we have

found our efforts to foster cooperation and avoid needless confrontation

to be a most effective tool in obtaining compliance within the strict

parameters of the Adams time frames. In this regard, OCR has implemented

a number of innovative procedures for improving efficiency of case processing

activities.

One such procedure already mentioned, Early Complaint Resolution (ECR),

encourages complainants and education institutions to reach a settlement

prior to a formal investigation by OCR. In such instances, OCR serves as

mediator. ECR, initiated by the former Administration, has been expanded

by this Administration and preliminary evaluations support the viability

of this approach. Of the 53 cases where mediation was attempted during

the first half of FY 1983, a settlement acceptable to both the complainant

and the institution was obtained in 44 percent of the cases and in 54 percent

of the 24 cases which involved postsecondary institutions. OCR will continue

to monitor ECR to insure that the complainants' rights are protected fully

and that the settlements are consistent with OCR's regulations.
t.
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This Administration also adopted another procedural innovation which

allows OCR's regional offices to begin negotiating a remedy with an

institution where an investigation has occurred immediately after discrimina-

tion is found, rather than wait until a formal letter of findings is sent

to the institution. OCR closes these cases with a letter to the institution

and the complainant stating OCR's original determination and describing

the steps the institution has taken or will take to correct the discrimination.

Such techniques save staff time and enable OCR to focus on additional

compliance problems.

I am particularly proud of a class action complaint we were able to

resolve by this process involving the California Community College System

(CCCS). Chairman Edwards (and Congressman Packard), this case resulted in

procedures to insure that women and minorities are not subject to discrimination

in apprenticeship training programs offered by the CCCS. It is also an

excellent example of what can be achieved when State and Federal agencies

cooperate to resolve a problem at the local level. Even the NAACP Legal

Defense and Education Fund, one of the complainants, commended OCR's work

and found the settlement to be "precedent setting."

Technical Assistance (TA) is the third component of OCR's efforts to

encourage voluntary compliance. Most TA involves training and on-site

consultations designed to develop the p-oblem solving skills of Federal-fund

recipients and to resolve issues that hinder compliance. This assistance

extends the range of our impact beyond those recipients that are subject to

a mplaint investigation or compliance review. Moreover, it results in

long-term bene'its by preventing discriminatory practices, and thereby

eliminating the need for costly and time-consuming investigations.
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While the Department has strengthened procedures for enlisting the

cooperation of recipients, we recognize that voluntary compliance Is a

goal that cannot always be obtained. When OCP determines that a recipient

is in violation of the civil rights statutes and compliance cannot be

secured through the voluntary means described, we are fully prepared and

will not hesitate to initiate enforcement action. This may be accomplished

by instituting administrative procedures to terminate a recipient's

eligibility for Federal assistance or by referring the case to the Department

of Justice (00J) to initiate an action for appropriate injunctive relief in

Federal district court.

The effective use of the sanctions authorized ty the civil rights

statutes will remain a fundamental part of the Department's progrIm to

ensure that noncomplying institutions do not receive Federal financial

support. During the last two years of the previous Administration, four

cases were referred to the Department of Justice for enforcement. During

the first two years of this Administration, another four cases -- two in

the area of postsecondary education, the higher educatior system desegregation

cases of Alabama and Ohio -- were also referred to the Department of Justice

for enforcement. Over these same time periods, OCR also initiated three

administrative enforcement proceedings during this Administration, two of

which involve Title IX complaints against postsecondary institutions, and

three during the past Administration, none of which related to postsecondary

institutions.

Your letter of invitation also posed several questions about OCR's

activities under specific statutory authorities. let me respond to

those that I haven't already addressed at this point.

1 0
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TITLE VI

The original 1973 Adana court order required OCR to negotiate plans

to eliminate the vestiges of previously segregated systems of higher education

with ten States: Arkansas. Florida, Georg14, Louisiana. Maryland, Mississippi,

North Carolina. Oklahoma. Pennsylvania. and Virginia. Due to subsequent

OCR investigations, the number of states subject to the order because

their public higher education systems have been round to violate Title VI

has increased by eight: Alabama, Ohio, South Carolina, Kentucky. Missouri,

Texas, West Virginia. and Delaware. These plans are in various stages of

development and implementation, some more successful than others, While I

will not spend time discussing them individually. I will report on the

monitoring activities the Department has implemented in North Carolina and

Louisiana and comment on OCR'S proceSSing of State desegregation plans.

Progress has been made in desegregating the higher education systems

of both North Carolina and Louisiana under the consent decrees entered

with those States in July and September or 1981. Extensive and highly

detailed annual status reports have been riled by both States, and both

reports have been closely analyzed North Carolina's, by OCR; and

Louisiana's by the Department of Justice. To date, both North Carolina and

Louisiana have complied with each of their specific commitments, including

all of their budget commitments designed to further enhance and improve

the traditionally black public colleges in those states. Of particular

note is Louisiana's recent Facilhy Study, developed pursuant to the 1981

decree, which identifies a need for 5100 million in new capital construction

at its traditionally black public colleges over the next five years. The

State college system has committed to request capital construction funds

from the legislature in that amount.
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The time necessary for OCR to ,Irocess acceptable state-wido higher

education desegregation plans may seem protracted but it is not a result of

OCR's lack of responsiveness. Rather, it is due primarily to the nature

of the plans themselves. The plans are state -wide in scope, requiring

States to conduct extensive internal studies and, in some instances, to

rede'tne the missions of institutions and to develop new academic programs.

Inter-institutional cooperation is necessary for the development Of pltrS;

this Is often impeded by the fact that. In general, governance of higher

education in these States is not centralized. The development of these

plans requires a considerable amount of time if it is to be done properly.

Upon receipt of the States' submissions, which are frequently complex

and voluminous. OCR conducts not only a thorough review of the p!ins, but

aTS0 an examination of the situations that the plans address. For example,

OCR must determine whether proposals to eliminate inequities in facult;.

salaries at traditionally black institutions are adequate by evaluating

the proposals as related to salary structures at comparable Institutions,

both traditionally black and traditionally white, within the State. OCR

then conductS negotiations with States following review of their submissions

to obtain revisions of the proposals so that the plans will be acceptable.

19)
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Using Kentucky and :Virginia as examples, OCR provisionally accepted

Kentucky's plan in January 1982, and in most respects, implementation of

the plan began at that time. Provisional acceptance was granted because

Kentucky officials had completed substantial portions of the plan and had

asserted that it was impossible to complete all the remaining specific

steps and make all needed decisions before August 1982. We were convinced

that the development of the remaining portions of the plan plans required

this amount of time. The Kentucky plan has not yet been accepted because

discrete Important matters await resolution,

In 1978. Virginia, on the other hand, had its higher education

desegregation plan accepted. However, it was being implemented with less

than satisfactory results. We negotiated changes to the plan, which were

developed in the context of the existing plan. Currently, we are considering

proposed changes to the underlying institutional measures for student

recruitment, student retention. and employment.

SECTION 504

As mentioned, Section 504 complaints constitute the largest segment of

our case load. The total number of Section 504 complaints received in

FY 1982 was 836, 45 percent of the total received. The number of these

that involved postsecondary institutions was 148, or 18 percent of all

Section 504 complaints. and 8 percent of the total complaints received in

FY 1982. Of the 1,088 open complaints pending on March 31. 1983, 515 were

Section 504 complaints of which 82 involved postsecondary institutions.

While OCR does not presently identify the allocation of staff resources by

the jurisdictional basis of a complaint, it should be noted that Section 504

complaintS comprise 47 percent of OCR's total pending workload. Furthermort.

30-$69
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these complaints tend to be more difficult to settle due to complex policy

issues. and court decisions which require OCR to treat the cases differently

in the various Judicial circuits.

An example of the latter is OCR's ability to process employment

complaints alleging discrimination against otherwise qualified handicapped

Persons in federally assisted programs. it is this Administration's

position that Section 504 does protect handicapped employees from

discrimination, but a series of adverse court decisions repudiated the

Department's Section 504 Jurisdiction over employment discrimination.

Consequently. OCR suspended investigation of complaints in December 1981.

OCR modified its position in May 1982 after the Supreme Court in the Korth

Haven case referred to earlier, upheld OCR's Title IX employment Jurisdiction

.... jurisdiction that parallels that of Section 504. Indeed, two United

States Courts of Appeals. in decisions rendered after the Supreme Court's

decision, have upheld the Department's jurisdiction over Section 504 employment

complaints. We have reactivated suspended Section 504 employment cases

where federal Courts of Appeals have either specifically upheld such

coverage or have not addressed the issue. In the meantime, we are pleased

that the Supreme Court has agreed to review this issue in the fall when

it hears the case. Consolidated Rail Corporation v. LeStrange.

The procedures for an investigation of a Section 504 complaint are the

same as those for a Title VI or Title IX complaint. A complaint must be

In writing and complete; in other words, it must contain the name of the

complainant, address, the institution where the discrimination allegedly

occurred, the dates of the alleged discrimination and a brief description

14



189

of the discriminatory act, before OCR will act upon the complaint (handicapped

individuals may have a friend or representative put the complaint in writing).

Complaints are investigated by the regional offices and should be addressed

to those offices. Of course, if the headquarters office here in

Washington, O. C., receives a complaint, it is referred to the appropriate

regional office.

Once a complete, written complaint is received, OCR then not"ies the

complainant that the complaint was received and that OCR intends to

investigate the complaint. The recipient is notified that a complaint

was received and a data request, pertinent to the nature of the complaint,

is sent to the institution. OCR analyzes the data returned by the

institution and then uses this data to make a compliance determination,

or, as is necessary in many cases, uses this information to plan an

on-site investigation. The Institution is notified of the necessity for

on-site investigation and the dates during which the on-site will occur.

Upon completion of the on-site investigation, the data is analyzed and

findings are developed. A letter of findings is then drafted and sent to

the recipient and complainant.

Ouring the course of processing any complaint, OCR must adhere to the

time frames under the Adams order in responding to the complaint, initiating

the investigation, completing the investigation and issuing a letter of

findings. Through this process, OCR had been able to resolve approximately

99 percent of Its Section 504 complaints without litigation; and in the

last two years, no Section 504 complaint necessitated referra: to the

Oepartment of Justice for legal action.
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TITLE IX

During fiscal years 1981 and 1982, OCR received 347 and closed 474

Title IX complaints and received 185 and closed 318 complaints respectively.

The number of postsecondary Title IX complaints received in FY 1981 was 117

and closed was 159. In FY 1982, there were 56 postsecondary Title IX

complaint receipts and 133 closures. Forty-five of FY 1981 postsecondary

Title IX receipts were employment related as compared to 31 in FY 1982.

The number of closures that were employment related was 61 in FY 1961 and

39 in FY 1982. The number of Title IX complaint receipts and closures

related to the issue of intercollegiate athletics was 35 and 58 In FY 1981,

and 5 and 59 in FY 1982. At the close of FY 1982, the most frequent basis

for Title IX complaints in postsecondary institutions, as for all educational

systems, was the discriminatory treatment of students, principally in

extracurricular activities, especially athletics.

Chairman Simon, in view of hearings you held on Title IX enforcement

and the Grove Cityi:ollege case last year, I know you are particularly

interested in the development and status of the Department's position on

student financial assistance. As was stated at last year's hearing, the

Department holds that Guaranteed Student Loans (GSLs) are a form of Federal

financial assistance that Congress exempted from the civil rights statutes

because Guaranteed Student Loans are what the statutes call "contracts of

insurance or guaranty." That view has been incorporated in a Notice of

Proposed Rulemaking, which is now being reviewed by the Department of

Justice. After it is cleared by Justice and OMB, it will be published for

Public comment.

IDS
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GSLs were a relatively minor part of the Grove City College and

University of Richmond cases. The predominant question on Federal financial

assistance in those cases was whether Pell Grants constitute Federal financial

assistance, and this Administration has consistently taken the position that

they do. The Department argued this issue successfully in the Third Circuit

and expects to argue it when the Supreme Court hears the Grove City cast

this fall. (Grove City College asked the Supreme Court to review the case;

the Supreme Court agreed to hear the case, notwithstanding the Government's

argument against further review.) The Supreme Court will not be taking up

the GSL issue, because the Court of Appeals did not deal with it.

It is my understanding that there is no disagreement with the Department

of Justice on the definition of Federal financial assistance since this

Department concluded that GSLs were "contracts of insurance or guaranty"

and filed its Third Circuit brief in the Grove City case. The Department's

position concerning Richmond in discussions with DOJ had to do with the

breadth of the injunction issued in that case, and with whether the prior

handling of the case made it a good prospect for appeal. The GSL issue

did not come up in those discussions.

Mr. Chairmen, for the benefit of the members of your Subcommittees and

staff, I have with me copies of OCR's latest Annual Report which describes

in more detail many of the items covered in my testimony.



192

I believe this Department's civil rights record speaks for itself.

We are conducting an effective enforcement program in the area of education

that compares favorably, and in many respects, surpasses the efforts of

the previous Administration. This has been accomplished with fewer staff

suggesting improved management and more efficient use of existing resources.

In addition to traditional civil rights enforcement approaches, we have

developed and encouraged new and innovative approaches to civil rights

enforcemeat that foster greater communication between education institutions

and minorities, women, and the handicapped; and we are utilizing untapped

resources, such as State education agencies to assist in the battle against

civil rights violations. The Department looks forward to working with

your Subcommittees in meeting the challenge of equal educational opportunity.

I will be happy to answer questions you may have.

Thank you.

198
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UNITED STATES DE1ANITAENT OF EDUCATION

OFFICE OP TM ASSISTANT SE /OR CIVIL MFRS

3I :C3

The Vice President
The United States Senate
Washington, O.C. 20510

Dear Mr. Vice President:

Pursuant to Section 203(b)(1) of the Department of Education Organization
Act, the Assistant Secretary for Civil Rights is required to submit an
Annual Report to the Secretary of Education, the President, and the
Congress summarizing the compliance and enforcement activities of the
Office for Civil Rights (OCR) and identifying significant civil rights
or compliance problems where adequate progress is not being made. This
Report covers Fiscal Years 1981 and 1982. I have combined the two years
In an effort to ensure that these Reports will be more current (the Report
for Fiscal Year 1980 was submitted a little more than one year ago). From
this point. OCR will submit an Annual report covering each fiscal year no
later than the following March 31.

I believe this Report reflects significant accomplishments in civil
rights enforcement in education. During the pest two fiscal years, OCR has
developed a number of procedural nni::ations which allow for prompt complaint
processing, while protecting fully the civil rights of the complainants. I

hope you will also note that OCR has increased its compliance
review activity and has developed a number of major technical assistances
initiatives which encourage recipients to monitor and resolve civil rights
problems before being reviewed or investigated by OCR.

the Assistant Secretary is required to provide the Secretary of Education
the opportunity to comment on the OCR Annual Report. Secretary Bell has
reviewed the OCR Annual Report and does not wish to append comments. In

accordance with the requirements of the Deparment of Education Organiza-
tion Act, I an hereby transmitting the Office for Civil Rights Annual
Report for your review.

appreciate this opportunity to transmit the second OCR Annual Report.

Sincerely,

rnclosure

ry MJYidglbton
Assistant Secretary

for Civil Rights

114/ AV[AW WASAINGTON.DC

199.
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MN= STATES DEPARTMENT OF EDUCATION
OFICI OF TIC ASSISTANT SWIETARY FOR CIVIL mows

The Honorable Thomas P. O'Neill
Speaker of the House
of Representatives

Washington, D.C. 20515

Dear Mr. Speaker:

MAR 3 190

Pursuant to Section 203(b)(1) of the Department of Education Organization
Act, the Assistant Secretary for Civil Rights is required to submit an
Annual Report to the Secretary of Education, the President, and the
Congress summarizing the compliance and enforcement activities of the
Office for Civil Rights (CCR) and identifying significant civil rights
or compliance problems where adequate progress is not being made. This
Report covers Fiscal Years 1981 and 1982. 1 have combined the two years
in an effort to ensure that these Resorts will be more current (the Report
for Fiscal Year 1980 was submitted a little more than one year ago). From
this point. OCR will submit an annual report covering each fiscal year no
later than the following March 31.

believe this Report reflects significant accomplishments in civil
rights enforcement in education. During the past two fiscal years, OCR has

developed a number of procedural innovations which allow for prompt complaint
processing, while protecting fully the civil rights of the complainants. 1

lipe you will also note that OCR has significantly increased its compliance
re lew activity and has developed a number of major technical assistances
initiatives which encourage recipients to monitor and resolve civil rights

problems before being reviewed or investigated by OCR.

The Assistant Secretary is required to provide the Secretary of Education

the opportunity to comment on the OCR Annual Report. Secretary Bell has

reviewed the OCR Annual Report and does not wish to append comments. In

accordance with the requirements of the Deparment of Education Organiza-

tion Act. I an hereby transmitting the Office for Civil Rights Annual
Report for ytmr review.

1
appreciate this opportunity to transmit the second OCR Annual Report.

Sincerely.

Enclosure

i. ,111

6, Va. n, 1 eton

Assistant Secretary
for Civil Rights

400 MARYLAND A VC S.V/ WASIDOCTON. DC 30X13
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OFFICE FOR CIVIL RIGHTS

SECOND ANNUAL REPORT

This report covers Fiscal Years 1981 and 1982

I. EXECUTIVE SUMMARY

This report is submitted pursuant to Section 203 (b)(1) of the
Department of Education Organization Act. Under this provision the
Office for Civil Rights (OCR) is required to submit an . .annual
report to the Secretary, the President, and the Congress summarizing
the compliance and enforcement activities of (OCR] and identifying
significant civil rights or compliance problems. . . .' OCR submitted
a report covering Fiscal Year 1980 in December, 1961. In an effort
to became more current in the provision of this report, OCR has
combined reports covering Fircal YearS 1981 and 1982 in this Second
Annual Report. From this point, reports will be. submitted by
March 31 following each fiscal year.

The Office for Civil Rights in the Department of Education (ED)
enforces laws that prohibit discrimination on the basis of race, color.
national origin, sex, handicap, and age in all programs and institutions
that receive funds from the Department. Specifically, these laws are:

Title VI of the Civil Rights Act of 1964 (prohibiting
race, color, and national origin discrimination)

Title IX of the Education Amendments of 1972
(prohibiting sex discrimination)

Section 504 of the Rehabilitation Act of 1973
(prohibiting handicap discrimination)

Age Discrimination Act of 1975 (prohibiting age
discrimination)

In addition. OCR helps implement civil rights provisions in several

Department programs, particularly the Emergency School Aid Act, the
Bilingual Education Act, the Education for All Handicapped Children
Act, and the Vocational Education Act, and provides technical assis-
tance to recfpients, beneficiaries, the public and other organiza-
tions in an attempt to obtain voluntary compliance where appropriate
with civil rights laws.

The most Important factor influencing OCR operations is the continuing
application of a combined consent decree resulting from lawsuits
brought by civil rights groups during the past decade, alleging
inadequate enforcement of the civil rights laws. Litigation in
three cases in the U.S. Oistrict Court for the District of Columbia
(Adams v. Califano, No. 3095-70,'Broum v. Califano, No. 75-1068, and
wrxr7. Cifffia:No. 74-1720) rellTad 1n-iT977court order, the
14ii order, which established specific time frames for OCR processing
iii-Fisplaints and compliance reviews. The Adams order will be
discussed In detail later in this report.
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The Department of Education Orient:stint Act clearly signals the
importance of civil rights enforcement by providing the Assistant

Secretary with a certain degree of independence. OCR has the statutory
authority to collect and coordinate the collection of data necessary
for its compliance activities, to prepare an annual report to the
President and the Congress, to appoint and hire its own staff, and

to enter directly into contracts. This express authority did net

exist prior to the establishment of the Deportment of flotation.
In addition, OCR was given separate Opprepriotion states in Edecatiem

appropriation bills.

The OCR organization consists of ton regional 'Ones and three
major headquarters components. Fiscal year 1141 Wept resources
included authorization for 1,094 staff and funding in the amount of

444318.000. Fiscal year 11142.1edget resources included authorization
for 1,024 staff and funding in the mount of tts,ots,mon.

OCR's primary enforcement technique is the investigation and resolu-
tion of complaints filed under its four principal statutes. All

complaints received by OCR eust be processed in occardence with the

requirements of the Adams Order. In Fiscal Years 1941 and 1942, OCR
received 2.887 and 17141flemplaints, respectively, and closed 3.321

and 2.267 co/plaints, respectively.

Through the use of survey and related dote, nct also selects institu..
tions for compliance reviews whir, discrieination is most likely to

be occurring. Investigation and resolution procedures for compliance

reviews are basically the same as for complaints. In Fiscal Tear 1941.

OCR initiated 138 compliance reviews and closed 208 reviews (including

reviews begun in Previous years). In Fiscal Year 1942, OCR initiated

208 compliance reviews and closed 240 mien.. Compliance reviews are
usually more likely to uncover discrimination because of OCR's targeting

system.

OCR attempts 'to/achieve voluntary compliance when discrimination is

found using 'either compliance technique. The Office has initiated

specific procedures to encourage voluntary settlements. For complaints,

this may occur before an investigation begins through the use of media-

tion techniques. After an investigation for either complaints or com-
pliance reviews resulting in a finding of discrimination, recipients are
offered an opportunity to take corrective actions prior to the issuance

of a formal letter of findings. OCR's technical assistance program to ED

recipients and beneficiaries is also designed to encourage voluntary com-
pliance:11th civil rights laws. 'All of these approaches are discussed in

detail in this report.

If efforts to achieve voluntary civil rights compliance fail, OCR
initiates enforcement by administrative proceedings before an
Administrative Law Judge or by referral to the Department of Justice

for initiation of court litigation. Appeals of Administrative law
Judges' decisions by recipients may be taken to a review panel and to

the Secretary of Education. ED action is subject to further review by

the courts. The ultimate sanction under OCR administrative proieedings
for noncompliance with civil rights laws is termination of Federal funds.

2
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Oaring fiscal Tears 1N1 and 19112. mejer compliance initiatives Includal
higher 'location deseeregetion. Title II letercellegiate athletics eel
vocational 'location. If recently. OCR Ms Papa to investigate
approximately 357 camolaints alleging employment discrimination velar
Title It. These cases vere added to OCR's vertiood foliating the Supreme
Court's decision In Math Nevem Mare of [location v. Sell smith ipheld
OCR's regulations Involving employment discrioinetlen Mir Title II.

OCR Ms endertalen a cempronensIve review of its regulations penman to
EmocutIve Order 122,1 which is *sip"' to voice regulatory Portent
Goveramfavide. OCR's approach has been to reams the beret* of regu-
lations es recipients eftheut cemyremisIng the civil rights of partici-
'eats In and teeefIcIaries of the recipients' ediatleft programs. This
subject Is discussed In detail In this report.

oonagenset Initiatives designs. to increase aerating effKtlytOOSS and
efficiency end to cooly with the Alan sever sod 0:101 surrey wire,
ore else discussed In this report.
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II. STATUTOOT RESPOOSIO MIES IIO FEIKVAL CIVIL 114017$ REEATIOMS

A. Statutory Respeesibilitiel

The Office for Civil Rights (OLA) In the Apartment of Education
(I0) is resposeible fee eeforcieg four basic federal civil rights
Igoe prohibiting discrisimatiem in federally &stied( pretreat

soh activities.

.. Title VI et the Civil Right$ AC! et 5N4 prohibits
discriaieatiem em the teed Of rod. calor see eatiseal

oriole. 42 Settles 20000.5 In. (impliheetlee
retulatiame are at 34 CFR Ports MI; I01):

Title II of the Edocatitialmemdmeets of 11172 prohibits
distrialeatiee em the bests if see in **statism program

and ettivitiee. 20 U.S.C. Settles 1641 it lel.
(leplameetleg moieties, are at 34 CirreW-164);

Sec:lom SO4 of the Reftabilitative Act of 1973 prohibits
ditulainatiem egelest 'vilified handicpped people,
20 U.S.C. Sectiee 794 (implameetiet retulatiets are at
34 CFR Part 104); sad

The Age Discrimihatiee Act of 1075 prohibits eiscrimin.
this oft the bests of ate. 42 U.S.C. Settle* 4101 et In.

Latil FT 19412 OCR oefeeced the civil rights prevision of the
Imeresecy Scheel Aid Act (ISM). as shawl grant peeves adminis-
tered by the Office of Elemastary de Seceedary EOucatieh. CO.
Witte virtvally all other greet programs. ESAA detainee
strict civil rights provision that had to be satisfied before

graft could be carded. in fiscal year 11142 the ESAA program wet

cOmselidateol with a AyMbOr Of ether categorical seocatise programs
Ind he leaser retains its identity as a Seperate grant.in.aid

program.

Iv similar facklOR. OCX assists the Office of tilingoal Educatioe
de minority Language Affairs in determining ohich local educe.
tine **Kies are eligible for wares under the 111114141
Educatioe Act (PEA). Eligibility roguireetets under the IlEA

are Identical to ESA*. Unlike ESAA. hoover. PEA has retained
Its separate ideality as on education ermt.in-id program.

I. Pepulatiee Served by Civil Rights Authorities

Civil rights lave extend to a wide range of federal recipients and

boaefialarles. IteciPtints covered by the civil rights authorities

enforced by OCI include SO State eduction agencies. 16.000 local
education wades. 3.200 InstItutlees of higher edecatieh. SO State
rehabilitation agencies and their subrecipiews. as well as other
Institutions such as libraries sod mode's width receive Federal

funds.

204
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OCR carries out its enforcement responsibilities by investigating
complaints filed by individuals and groups, conducting self -

initiated compliance reviews of selected institutions, and by
providing technical assistance to institutions. Recipients found
in violation of the law most be given the opportunity to comply
voluntarily. When voluntary compliance is not achieved, OCR
initiates an administrative hearing or refers the matter to the
Department of Justice. If OCR establishes the existence of
discrimination in the administrative hearing, the Secretary can
terminate Federal funds to the recipient. Whether or not Federal
funds are terminated, recipients have the right to judicial
review. Recipients can achieve; compliance and hove Federal funds
reinstated at any point in these proceedings by adopting a
corrective action plan meeting statutory and regulatory require-
ments. (See Section VI, Compliance and Enforcement Program.)

C. Federal Civil Rights Relationships

OCR works closely with other Federal agencies involved in civil
rights enforcement, particularly the Department of Justice (00J)
and the Equal Employment Opportunity Commission (EEOC). Executive
Order 12250 assigns to the Department of Justice responsibility
for coordinating enforcement of Title VI, Title IX, Section SO4,
and any other Federal law which prohibits discrimination on the
grounds of race, color, sex, national origin, handicap or religion
in prOgraii conducted or assisted by the Federal Government. The
Executive Order establishes a two-tiered system whereby primary
enforcement responsibility remains with the compliance agencies
while leadership and coordination of responsibility, in areas
other than employment, are vested in the Department of Justice.
Korkspecifically, the Department of Justice is empowered, after
consultation with affected agencies, to oversee the development,
coordination and implementation of consistent and effective
enforcement regulations, policies and procedures.

Executive Order:122SO requires covered agencies to submit to the
Department of Justice (00J) plans for implementing their responsi-
bilities under this order. In accordance with this requirement,
the Office for Civil Rights submitted an Implementation plan for
fiscal year 1982 which identified the Office's long- an.: short-range
goals and priorities, and described specific activities to be
undertaken to achieve them. The plan also included a description
of OCR's mission, authority, program coverage, organization, and
staff and budgetary resources. 00J approved OCR's FY 1982 imple-
mentation plan on August 17, 1982. Notice was given in the
Federal Register on November 2, 1982 that the implementation
p an was available for public review at OCR's ten regional
offices and at headqual'ters. Notably, OCR was the first agency
to develop an implementation plan and to publish a notice of Its
availability.
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Under Executive Order 12250, DOJ developed proposed regulations for

the implementation of nondiscrimination statutes by all covered

agencies. In March 1982. 130J requested ED to comment on a Notice
of Proposed Rulemaking (NPRN) consisting of two subparts -- Sub-

part A, regulations to coordinate the implementation of all non-

discrimination statutes; and Subpart 8. regulations to implement
provisions of Section SO4 in federally assisted programs. ED

submitted comments on Subpart A in April 1982 and on Subpart 8 in

Nay 1982.

OCR has a similar relationship. with the Equal Employment Opportunity

Commission (EEOC) under Executive Order 12067 in the employment

area. DOJ and EEOC have published a proposed regulation requiring
Federal fund granting agencies to refer all complaints of employ-
ment discrimination on the basis of race, color, national origin.

sex or religion to EEOC for investigation and conciliation. The

regulation also provides that complaints filed with agencies other

than EEOC will be deemed to be filed under Title VII as well as

other civil rights authorities. This procedure is intended to

eliminate unnecessary duplicative employment investigations.

The proposed rule provides for two methods for a funding agency,

such as this Department, to assign responsibility to EEOC.for

employment complaints received by the agency. First, if an agency

does not have jurisdiction. but. EEOC may have Jurisdiction, the

agency must transfer the complaint to EEOC. Second, the rule

provides procedures for the referral to EEOC of complaints of

employment discrimination covered by Title VI, Title IX, or similar

provisions, if they are also covered by Title VII of the Civil

Rights Act of 1964 or the Equal Pay Act of 1963.

The referral of cases is only for the investigative and concilia-

tion stages of the process. The referring agency will maintain

enforcement authority and responsibility for issuing letters of

findings under Title VI or Title IX if EEOC fails to obtain
compliance after its completion of the investigation and

conciliation efforts.

OCR will refer complaints to EEOC on a limited basis until it can

be determined whether such referrals conflict with orders entered

against OCR by the United States District Court for the District

of Columbia in Adams v, bell. (See Section III. Historical

Perspective.)

2 0 6
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III. HISTORICAL PERSPECTIVE

A. Background

The Civil Rights Act of 1964 was enacted on July 2, 1964. All.

Federal agencies were required to enforce Title VI of the Civil
Rights Act, and issue implementing regulations; however, major
responsibility for enforcement was placed with the Department of
Justice and with the Department of Health, Education and Welfare
(DREW). During the summer and fall of 1964, the CHEW Civil Rights
Compliance Program was initiated. The program waJ initially
operated on a decentralized basis with a small leadership_unit in
the Office of the Secretary. Major compliance activity was con-
ducted by °MEV program operating agencies. Subsequently, the
decentralized mode of administration was reversed at the behest
of Congress.

The Office for Civil Rights (OCR) was established as a result of
Congressional demand that all ONEV activities under Title VI of
the Civil Rights Act of 1964 be consolidated within one operating
unit. In May 1967, OCR assumed the functions previously adnin-
istered by the Office of Education, PUblic Health Service, the
Social Security Administration and the Welfare Administration.

During the late 1960's, OCR's primary activity was the dismantling
of racially dual school systeid in the South. Hundreds of southern
school districts were desegregated, administrative proceedings were
initiated against hundreds of other schools, and funds for many
were terminated. Most of these school districts returned to com-
pliance status immediately as a result of Federal court orders or
voluntary plans negotiated and approved by MEV. OCR also initiated
examination of some school districts in the north during the late
1960's.

with the virtual elimination of the former southern dual school
systems in the late 1960's and early 1970's, OCR expanded Its
Title VI elementary and secondary education compliance program to
deal with issues other than student assignment. In large part,
the newer compliance issues reflected 'second generation' deseg-
regation issues occurring in a number of desegregated school
systems in the late 1970's. Mew compliance reviews were initiated
covering issues such as special education, ability grouping, ser-
vices to children deficient in English speaking ability, student
discipline, vocational programs; migrant education and employment
discrimination. This also increased the emphasis on developing
Investigative and legal strategies to substantiate and document
discrimination becausik of the more difficult evidentiary require-
ments. Also, the newercompliance issues presented more complex
policy issues and the need for continued assistance in clarifying
the responsibilities of recipients.

2Q7
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During this period, Congress enacted comprehensive prohibitions
against sex discrimination (Title IX of the Education Amendments
of 1972), haAdicap discrimination (Section 504 of the Rehabilita-
tion Act of 1973), and age discrimination (Age'Discrimination Act
of 1975) in federally assisted programs and activities. OCR was

assigned responsibility for enforcing these statutes and for
determining the civil rights compliance of applicants under the
Emergency School Aid Act (enacted in 1972). OCR relinquished

responsibility for enforcement of Executive Order 11245, as amended,
to the Department of Labor, on October 1, 1978, as a result of a
reorganization of Federal equal employment opportunity activities.
OCR was also assigned responsibility for enforcing the equal
employment requirements of the'Public Telecommunfrations Financing

Act of 1978. (This authority now resides with the Department of

Health and Human Services.)

8. Litigation Action

In 1970, the NAACP Legal Defense and Educational Fund (LOC) filed
suit against DMEW in the United States District Court for the

District of Columbia. The case, then called Adams v. Richardson,
alleged that MEM was failing to enforce Titli-VTin
secondary and higher education in the 17 southern and border states.
Plaintiffs sought orders requiring mu to process complaints with-
in specified time frames, to complete compliance reviews in progress,

and to begin others.

in 1973, the U.S. District Couit ruled for the plaintiffs, holding
that DMEM was fail:wg to fulfill its responsibilities under

Title VI. During the next few years, the court issued a series
of orders requiring action on a substantial number of specific
cases and ultimately imposing procedural requirements and time

frames for the processing of all complaints and compliance reviews.

The court issued specific requirements regarding the completion
of the agency's higher education desegregation activities (see
Section VIII), pnd required NEM to review every racially identifiable

school.

The OF filed a second suit against OMEM In 1915, alleging pre-
cisely the same failure with respect to elementary and secondary
education in the 33 northern and western states. This case was

called Brown v. Veinberger. in 1975, the court ruled for the
platnet719r7Cmd held that NEM had failed to fulfill its respon-

sibilities in the north as well. The court imposed time frames

on the processing of complaints end the completion of compliance

reviews.

2 8
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Additionally, in 1974, the Women's Equity Action League (WEAL) filed
a suit similar to Adams and Brown alleging that DREW was failing
to enforci Title frarthe alFaion Amendments of 1972 and
Executive Order 11246. This case was never resolved on the merits;
however, the claim was considered in negotiations and all three
cases were settled in a consent order in December 1977.

The basic provisions of the 1977 Adams Consent Order included a
requirement that OCR eliminate thiU-alog of complaints by
September 30, 1979, and established time frames for OCR processing
of complaints and compliance reviews. Specifically, the Order
imposed the following time frames:

a. Eottplaints -- Within 15 days from the receipt of a complaint,
MK must notify the complainant whether the complaint is
complete or incomplete. 4f complete, the complaint must be
investigated and a letter of findings must be issued within
105 days of receipt. In the event a violation is determined,
corrective action must be secured within 195 days. If

correction action is not secured, then enforcement action
(either administrative proceedings or referral to the
Department of Justice) must be commenced no later than
225 days after receipt of the complaint. If all activities
are carried out on time, these time frames break down as
follows: 15 days to notify the complainant, 90 days to
investigate, 90 days to seek voluntary compliance, and 30
days to initiate enforcement.

b. Compliance Reviews -- Once a compliance review is initiated,
it must be completed and findings issued within 90 days from
commencement of the on-site visit to the institution in
question. If the finding is that the institution is not in
compliance. OCR has 180 days to seek voluntary compliance
and 210 days to initiate enforcement. If all activities are
carried out on time, these time frames break down as follows:
specific findings of compliance or noncompliance within 90
days of commencement of an on-site visit; 90 days to seek
voluntary compliance; and 30 days to initiate enforcement.

In order to meet the requirements of the Order, OCR's management
and planning functions were strengthened and realigned, including
OMB and Congressional authorization of 898 additional staff, and
internal OCR reorganization activities fn OCR headquarters and
within the regional offices.

In addition to imposing time frames in which OCR has been required
to carry out its enforcement activities, the Adams litigation
required OCR to take specific action concerning specified institu-
tions. Court orders issued in 1973, 1975 and 1977 required initia-
tion of reviews and enforcement against certain named school
districts and state systems of higher education. The status of
these activities is discussed in Section VIII.

30-689 0 84 -- 14 9
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In 1981, the Adams plaintiffs filed
a contempt motion, alleging

that OCR had TOTid to meet the
time frames established by the1977 consent order. The motion was denied in march 1942 whenthe court ordered OCR to couplets
an internal'study of compliancewith the time frames and

to negotiate a proposed new order withthe Adams plaintiffs.
The stmt., ems completed in June 1942, andOCR Iffiilted through mid- August to negotiate a joint proposed

order. When these negotiations failed, both parties submitted
separate proposed orders for review by the court. OCR's basicposition is that the 1977 time, frames are not realistically
attainable due to a number of tatters

affecting complaint pro-cessing times that are beyond OCR's control. Such factors include
an inability to obtain from recipients

the data necessary tomake a finding and the unavailability
of witnesses (particularlyduring summer months).

210
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IT: OCR PROVISIONS IN DEPARTMENT OF EDUCATION ORGANIZATION ACT (Public
Ira 91-5111

The enactment of Section 203 of the Department of Education Organize -
tien Act was the first time that OCR es an entity was given statutory
authority. Section 203 resulted from a concern, on the part of civil
rights groups. that OCR actin an independent fashion in enforcing
civil rights laws. This Section ws originally proposed by Represents.
tin Benjamin Rosenthal in the 9Sth Congress and, with two exceptions,
was port of the Administration's proposal to the 94th Congress for a
Depertimet of Edscatise. The repertS issued by the Senate Committee
on GovernmeNtal Affairs (Report Mo. 9449) and the Nouse Ccemittee on
Government Operations (Revert Re. 94-143), accompanylne S. 210 and
N.R. 2444, emphasize the Federal commitment to ensurcie equal educa-
tional opportunity and the Department's responsibility for Carrying
out the civil rights laws effectively.

OCR authorities and previsions, pursuent to Section 233 oP the Depart-
ment of Education Organization Act, provide that:

There shall be established an Office for Civil Rights headed
by an Assistant Secretary (Executive level Iv) who shall be
lepointed by the President, by and with the advice and consent
of the Senate, and who shall report directly to the Secretary.

The Assistant Secretary for Civil Rights shall sake an
annual report to the Secretary, the President and the
Congress without prior approve! of any other attic, of the
Executive !ranch. This would summarize compliance and
enforcement activities and identify significant problems
where adequate progress is not being made. The Secretary
will be provided the opportunity to comment on this report.

The Assistant Secretary is authorized to collect or
coordinate the collection of data necessary to ensure
compliance with civil rights laws.

The Assistant Sicretary for Civil Rights is authorized to
select, appoint, and employ such officers and employees
including staff attorneys, as may be necessary to carry
out the functions of the office.

The Assistant Secretary for Civil Rights is authorized to
enter into contracts and other arrangements for audits,
studies, analyses, amid other services with public agencies

and with private organizations and persons to carry out the
compliance and enforcement functions of the office.

Elements of these last two authorities are now performed by the Depart.
ment's Office of management.

2
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V. ORGANIZATION. STAFFING AND GUDGET

A. Organization

The Assistant Secretary for Civil Rightis responsible for OCR's
overall operations and serves as principal advisor to the Secretary

on civil rights. In the performance of his major functions the

Assistant Secretary:

Conducts investigations and negotiations to secure
voluntary compliance; evaluates and accepts or rejects

corrective action plans; determines whether voluntary
compliance can be secured; and conducts administrative
enforcement proceedings to secure compliance.

Recommends. in conjunction with the ED General Counsel.
that cases be referred to the Department of Justice for

judicial enforcement.

Develops and recommends regulation and policies of
general applicability in the area of civil rights.

Conducts a program of civil rights technical assistance
and assists other Departments offices in developing and
Implementing plans to meet civil rights objectives.

Coordinates informatton gathering and collects data
needed to ensure comoliance with Department policies
on civil rights.

The OCR organization consists of a headquarters component. with'
three major functional areas. and ten regional offices. OCR is

decentralized with operational activities accomplished primarily
within the regional offices and with the headquarters components
providing manage/went oversight. legal direction and policy

development.

OCR is currently planning an internal reorganization. focusing

primarily on headquarters operations. While three major fume.

ttonal areas will be retained. the functions within thine areas
will be realigned in a more efficient manner. OCR has agreed to

transfer some functions to the Department to eliminate duplica-
tive or similar functions within the Department. These func.

Lions include automated data professing Services and non.progrem

training. The Department's Office of Ple.aoement will continue

to service OCR in the areas of personnel and contracts. OCR will

report on its reorgani;atlon in the Annual Report for fiscal

year 1963.

21'1
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Staffing

Since the beginning et fiscal year 1941. full-time permanent

staff on beard has decreased free 1.055 to 947 at the end of
fiscal year 1942. a decrees, of approximately 10 portent.
Approximately 24 percent of the total en beard staff were located
in headquarters and approximately 76 percent were divided among
the ten regional offices. Each of the major headquarters ceepenenSS
is heeded by a Service Director. and sat region is heeded bY
Regional Director. Appreximetely 449 Equal Opportunity Specialists
and 80 attorneys handle the bulk of the investigative and enforcement
activities. with emphasis en technical assistance. Direct technical
assistance is provided by S3 headquarters and regieme employees.
The remaining staff provides mentemeent Oversight and centre).
and administrative and clerical support. OCR's clerical to professional
ratio is about 1 clerk to 9 professionals. We primarily to
factors such as the Weertment of Education's hiring freeze (imposed
in fiscal year 1941). this ratio has increased from 1 to S in
fiscal year 1940 to the current ratio.

C. budget

Since the creation of the Department of Education. OCR has been
given separate appropriation status by Congress. This separate
status underscores Congress' intent that OCR operate with some
autonomy. The budget is primarily directed toward support of
complaint processing. compliant, reviews. and civil rights
technical assistance. OCR is not a grantumeking agency.
Therefore. the budget primarily reflects salaries and expenses.

and expenditures associated with surveys and data analysis and
technical assistance contracts.

Fiscal Year 1941 budget resources included 1.091 full-time airman.
ant positions and funding In the amount of 546.915.000. This
position level was not attained primarily due to the Department's
hiring freeze. /Technical assistance contracts were awarded in
the amount of S4.424.358; consultant services contracts were
awarded in the amount of $2.180.1195.

Fiscal Year 1942 funding for OCR was S45.038.000 as provided in
.L. 97.141. the Fourth Continuing Resolution which was in effect
through September 30. 19112. A full-time permanent staffing level
of 1.026 was requested for Fiscal vear 1982. Again. this position
level was not attained primarily due to the Department's hiring
freeze 'which continued through FY 1982. Technical assistance
contracts were awarded in the amount of SSS9.600; consultant
Services contracts were awarded in the Mount of $1.141.600.

The amount of funds uiilized for technical assistance contracts in

Fiscal Year 1982 was substantially less than the amounts allocated
for contracts In previous years. In order to ensure that the civil
rights technical assistance program continues. OCR has undertaken an
initiative to tacos the limited technical assistance contract dollars

2 3
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on the development of curriculum materials for use by headquarters
and regional technical assistance staff. OCR will continue to give
technical assistance to recipients and beneficiaries, but will rely
much more extensively on OCR_staff, rather than contractors, for the
provision cf technical assistance.

MICE FOR CIVIL RIGHTS

Salaries and Expenses

1973

Budget
'Estimate

To Congress
House

Allowance
Senate

..-

Allowance Appropriation

511.061.000 512.618.000, 512.618.000 512.618,000

1974 14.161.000 15.077.0d0 15.077.000 15.077.000

197S 15.521.000 16,301,000 16,301,000 16,301,000

1976 18.094,000 18.852.000 18.594.000 18.356.000

1977 21,954,000 23.310.000 23.310.000 23.310.000

1978 42.317.000 30.737.000 13;081.000 30.081.000

1979 42.245,000 43.238.000 43.238.000 44,245.000

1980 45,847,000 45.847.000 45.847.000 45.847.000

1981 46.915.000 48.915.000 1/ 46.915.000 1/

1982 49.196.000 47.604.000 46.915.000 45.038.000 2/

1983 44.868.000. , 44.868.000 44,868.000 44,868,000 3/

1/ The Senate did not enact an appropriations bill for Fiscal Year 1981.
-Instead. the Congress enacted three continuing resolutions--P.L. 96-369;
P.L. 96-536; and P.L. 97-12. OCR lapsed approximately S7111.000 at the

close of fiscal year 1981.

2/ A final appropriation was not enacted for Fiscal Year 1982. Instead, the

Congress enacted four continuing resolutions.-P.L. 97.51; P.L. 97-85;
P.L. 97-92; and P.L. 97-161. OCR lapsed approximately 5676,000 at the

close of fiscal year 1982.'

2/ This amount is provided by P.L. 97-377 which is in effect through
September 30. 1983.
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VI. :COMPLIANCE AND ENFORCEMENT PROGRAM

A. Complaints

As discussed earlier, the Adams order imposes strict requirements
on OCR investigation of caigints. Complaint investigation, how-
ever, is a complex process involving a number of specific steps
each of which requires precise and accurate'decisions.

In the pre-investigative stages, for example, OCR must decide if
the communication alleging discrimination constitutes a complaint.
Correspondence submitted to the Department of Education is defined
as a complaint if it alleges that a person's or group's rights
have been violated and it impliditly asks ED to seek correction
of the alleged violation.

Within 15 days of receipt ofa complaint, OCR must determine if the
complaint is complete and is within OCR's jurisdictiod, and must
acknowledge the complaint. In order for OCR to establish jurisdic-
tion, the basis of the alleged discrimination must be race, color,
national origin. sex, handicap or age.

In the pro- investigative stage, OCR must also assess the timeliness
of a complaint and determine if the complaint involves other Federal
agencies or the courts. A complaint Is timely If it Is filed with-
in 180 calendar days of the last act of alleged discrimination. An
OCR Regional Director can waive the filing requirement for good
cause. After the requirementsof completeness, jurisdiction, and
timeliness are met, OCR oat determine if investigative activities
are affected by court-imposed legal restrictions or OCR policy
resulting from court decisions.

On completion of the pre-investigative processes, OCR begins the
actual investigation of the complaint. OCR prepares an investiga-
tive plan to ensure that the subsequent investigation (1) focuses
on the allegations raised in the complaint and (2) results in a
legally supportable conclusion concerning the presence or absence
of discrimination.

Under its various enforcement authorities, OCR has the right of
complete access to all information needed to determine compliance
status on the issues under investigation which is maintained by
the recipient. Since OCR, not the recipient, decides the type of
information relevant to a determination of compliance, the inves-
tigative steps include collecting data and gathering information,
often through on-site visits. This ensures that compliance
determinations are supported by accurate documentation.

2 5
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The data that OCR collects are needed in the preparation of an
investigative report. The purpose of the investigative report is
to present information collected during the investioation, to
analyze this information to determine facts relevant to the investi-
gation, to present conclusions and to list recommendations for
appropriate action. The OCR investigator must reach a conclusion

regarding the substantiation of each allegation. The conclusion
of the investigation includes recommendations for issuing a
Letter of Findings of compliance or noncompliance, and corrective
action for findings of noncompliance. The Letter of Findings

notifies the parties o the compliance determination made en each

issue. Letters of Findings, which are prepared 4or all investige-
tions, must be sent no later than 10S days after the receipt of a
complete complaint or the completion of an incomplete complaint (in
accordance with Adams requirements).

If OCR finds the recipient in violation of one of the'regulations
It enforces, OCR must attempt to acquire voluntary compliance
through negotiations within 19S calendar days after the receipt

of the complaint (Adams order). Cases in which voluntary com-
pliance cannot be Tali4ed must be referred for enforcement
through administrative hearings or the courts.

If voluntary compliance is achieved, the final stage in the OCR

investigation is the monitoring of compliance agreements. Through

this method, OCR follows the compliance progress of a recipient
who was found in violation of i law under OCR jurisdiction. In

effect, OCR determines if a recipient is implementing an approved
OCR plan for corrective action and, if so, confirms that imple-
mentation of the plan has successfully corrected the violation.

8. Early Co!plaint Resolution

In an effort to provide complainants and recipients an opportunity
to voluntarily resolve complaints, the Office for Civil Rights has
adopted an Early Complaint Resolution (ECR) process which is
employed prior to the beginning of an investigation. In this pro-

cess, OCR acts as a neutral mediator and assists complainants and
institution representatives in resolving the issues raised 11
complaints, thereby eliminating the need for an OCR investigation.
OCR investigative staff are thus freed for other compliance
activities and technical assistance.

The implementation of Early Complaint Resolution. as an alternative
to regular investigation, has progressed in stages over the past

two fiscal years. During FT 1981, ECR procedures and operating

guidelines were developed. Mediation skill training for regional

and headquarters staff, was provided in fiscal year 1982. Following
the training, the ECR process was officially instituted throughout
the regional offices in November 1981. In July and September of

1982, additional mediation skill training was provided to OCR

regional staff.
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ammericl 4ota is Ming collected throve% se outmost'. system en
those cases processed going the mediation techniewe. Initial nly-
ses show that In ever holt et the cases %Sere (CA wet attempted.
volientry agreement ms reached. A sepplemental narrative system
has also been implemented. The 4et collected thremeh the two
system will provide meteril safficient to describe the }enrol
characteristics et these cases process*. and treads that may be
developing dieing nationwide implommettie. This intonation
will be seed to ',Ovate the process as an eltersatIve to complaint
leveottgetlees.

C. compleint Method

boring fiscal year 1141. OCR received 2,447 complaints. At the
close et the yeer.1.111 complaints were pending, decrease of 21
',meet from the 2.012 complaints pending at the close et fiscal
now 1140. In fiscal year 1142. OCR received 1.140 complaints
and closed the fiscal year with 1,1$1 complaints pending. 27
Permit decrease from the cemplints pending at the close et
fiscal year 1941. The major reason for the re aced complaint
mortised is the drastic docile' in complaint recalpts. Oaring
fiscal year 1940. Ott received 3.97 complaints. The fiscal year
1142 receipts represent 17 percent decline from the fiscal year
1180 receipts.

The following tables illostrt4 OCR complaint receipts and clesores
ter fiscal year 1141 and fiscal year 1142 by jurisdiction and
lAstIR14104 type. Mete that complaint receipts have declined for
all major categories if complaints.
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D. Compliance Reviews

Compliance reviews differ from complaints in that OCR. not a com-
plainant. selects the issues and the institutions for review.
This permits OCR to target resources on compliance problems that
appear to be serious or national in scope, and that may not be
addressed through complaints. The procedures followed in con-
ducting a compliance review are essentially the same as those for
complaints in the investigative and post - investigative stages.

Mondiscretionary reviews are activities requiredb, law. regulation,
or court order. These reviews include the Emergency School Aid Act --

(ESAA) pre-grant clearances. Adams higher education desegregation

and Lau plan monitoring. DisEFiffonary compliance reviews repro -

sent-tre only area in which OCR has flexibility in choosing the
institution to be covered in compliance reviews, the general
subject area. of the reviews, and the dates on which the reviews

will commence.

The general guidelines OCR uses in determining whether to conduct
a compliance review involve several considerations. Initially.

OCR identifies the issue areas.to be covered in a review and the
investigative staff resources assigned to each issue. These steps

are set forth on a fiscal year basis in the OCR Annual Operating
Plan as part of OCR's objectives and in accordance with the re-
quirements of the Adams order.: Each region nominates an appropri-
ate numiwir.of potearir review sites and amount of investigative
staff time the region expects to have available for particular
issues. Selection of review sites is based on survey data in-
dicating probable compliance problems, and information from OCR
complaints, the media, and interested groups and individuals.

Compliance reviews cover broader dIscrisiniiion Issas than com-
plaints and affect significantly larger numbers of individuals
than complaint Anvestigations. OCR has found that compliance
reviews result in corrective action in 74 percent of cases com-
pared to an approximate corrective action rate of 55 percent for

complaints.

During fiscal year 1981. OCR initiated 138 compliance reviews and
closed 205 reviews. including some reviews carried over from the

previous year. Approximately 75 percent of the reviews were of

elementary and secondary schools. Within-school discrimination

was the most frequent issue. Thls included classroom assignment,
tracking and ability grouping, physical education, and school

athletics. Twenty-five percent of the reviews were of postsecondary

education institutions where the primary issues were program
accessibility for the handicapped and graduate school admissions.
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During fiscal year 1982. OCRAnitiated 208 compliance reviews and
closed 240 reviews, including some carryover reviews. Sixty-one
percent of the reviews were of elementary and secondary schools.
while 39 per cent were of postsecondary education institutions.

The following tables show the types of compliance reviews that were
started and closed for fiscal years 1981 and 1982.
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fiscal Tear 1911 tlanntary and Secondary
Ccepliance Minims by Issas Type

1261 gamy
sexvicsig to Limited-

enalish-Proficiency Students 3 14

Within Schaal Oseopregaticm

school Discipline

21 34

Vbcational Iducation a

Special Myna Schools 9 1$

Unnerved Special Dhcaticm 0

School Segregation 1 4

Special Title Ix 0 1

Joint Nowise/Within School
Discrimination and School

Discipline 1 0

Joint Review/Within School
Discrimination and Onsersad

Special tdcation 2 1

Other 0 _a
Total 57 101

Pisr.411 Ysar 19111 Glaventary and Secondary
Ccspiiancs navies. Starts by Jurisdiction

musoraram SLOESA

Title VI 1 37

Title DC 1 5

Section 504 9

multiple 32

Total 57 101

C.L.own figures include resifts that tem started in previous fiscal years.
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?Ural Year 11111 Postasordary Compliance
Navies by Issue Type
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Gnarls and Protessional

School ktfaimide 22 33
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Othic 0 2
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fiscal Tear 1111 Postsecondary
Cceplianos %seise Starts by Jurisdiction

r

JulasolcruN MEI SIMIW
Title vl 4 10

Title IX 20 17

Section 504 27 39

multiple 21 31

Total , 11 104

ammo figures include revises that were started in previcus fiscal years.
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E. PreLOP Neeetietions

In an effort to improve performance under the Adams time frames
and to minimize unnecessary confrontation betweeR and re-
cipients of Federal assistance, OCR implemented a program of
encouraging regional offices to seek settlements prior to the
issuance of a Letter of Fleeted (LOP) for bath complaints and
comeliest, reviews. Through this process OCR affords-institutions
an opportunity to resolve are compliance problems found during
the investigation before forget LOFs are lifted. Draft LOPS are
prepared and some as i basis for OCR's position during negotia-
tions. This new procedure was-first used in Flail Year 1,61 to
resolve intercollegiate athletics complaints. After successfully
resolving capitate probleme'found during several investigations,
the use of the procedure wesgmpanded In October 1981 to cover
complaint investigations sod compliance reviews where.the law and
policy are clear on the issues involved. -

A manual data collection System is currently being designed which
will record the cote* and occurrence of.pre-LOF settlements for
a period of six months. lte data will be used to evaluate the
pro -LOP settlement process.

F. Administrative Enforcement and Judicial Litigation

When efforts to achieve voluntery compliance fall, the regional
office forwards the case to OCR headquarters. which reviews the
use and makes specific enforcement recommendations to the
Assistant Secretary. If headquarters believes that enforcement pro-
ceedings are appropriate, it will initiate.enforamment by
administrative proceedings before an Administrative Law Judge
(ALJ). or by referral to the Department of Justice for initiation
of court action.

where a decision is made to initiate enforcement proceedings. OCR
will serve the recipient with a Notice of Opportunity for Nearing
which states OCR's allegations and provides the recipient with an
opportunity for a hearing before an independent ALJ.

If the ALJ's decision affirms the OCR finding of discrimination.
Federal funds may be terminated upon providing 30 days notice of
such termination to House and Senate committees with oversight
responsibility for the programs whose funds are being terminated.
A discretionary appeal may also te considered by the Secretary of
Education. In addition. the recipient can seek review of the
Department's final decision in Federal court. Some recipients
seek Federal court involvement at earlier stages of the proceedings.
as in cases where theirecipient challenges OCR's jurisdiction
over the institution In question.
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After Federal funds are terminated, if the recipient believes that
it has come into compliance, or adopts a plan it believes will
bring it into compliance, it may petition OCR for reinstatement.
If OCR denies reinstatement, the recipient is entitled to another
hearing on an expedited basis to consider OCR's denial.

Rather than initiate administrative proceedings, OCR may refer a
case to the Department of Justice under the following circumstances:

A lawsuit is already pending in Federal court dealing
with substantially the same issues involved in the OCR
investigation.

Because of the limited amount or type of assistance
received from the Department of Education, it appears
that a Federal district court could provide more
effective relief.

The institution is already operating under an order of
a Flderal district court that appears to cover the
allegation in the ccmplaint filed with OCR. The case
is referred to bring OCR's findings to the attention
of the court, and if appropriate, to seek modification
of the court order.

The recipient in question is in violation of Federal
law because it is following a conflicting State law.
In this situation, OCR would request that the Department
of Justice file suit seeking to enjoin enforcement of
the State law.

It would be necessary for the recipient to transport
school children to a school that is not the closest to
the children's homes. Congressional action has pro-
hibited OCR from requiring tht transportation of students
in such cir5uostances to achieve student desegregation.

very few investigations result in termination of funds or referral
to the Department of Justice. Most Cases are voluntarily settled
by the institution in question pursuant to OCR's encouragement
and guidance.

During fiscal year 1981 and fiscal year 1982,.00R brought administrative
enforcement actions against Perry County, Mississippi; Camden
County,,Georgia; Governor's State University, Illinois; and Chicago
State University, Illinois. The enforcement action against
Perry County resulted in the termination of funds for the first time
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since 1972. OCR else determined erring FT 1942 that administretive
enforcement vlions shoold,be brought against Bemis Unified
Scheel District ,SCO, Ntsseuri; enforcement proceedings did net
commence, however, Fr1943. lee cases, City of teeters,
New York, and Pheinim Union Nigh Scheel District, Artless, were
referred to the Departsent of Justice during fiscal year 19A1 and
fiscal year 1942.

G. Pergency_Schoel Aid Act (ESAA)

ESAA helped school systems meet desegregation requirements by
encevraling the volotary elielnation, reduction, and prevention
of minority greep isolation in-elee:;:rya sad seieedery schools.

ESAA applicants, in fiscal year .461, were required by the statute
and implementing regulation to be eligible intwe ways before
funding could be approved. Ptrst, applicants hod to have e desegre-
gation plan which qualified under the requirements of the ESAA
regulation. Second, applicants hod to be la compliance with
certain racial /ethnic civil rights related prevision in the
Department's ESAA repletion. If on applicant were ineligible
because it violated one of these provisions, It could tier= the
violation and apply to the Secretary for a waiver if ineligibility.

During fiscal year 1941, OCR reviewed the eligibility of 4S9
applicants for ESAA funds. OCR found 4S applicant school districts
ineligible for ESAA funds due to discriminatory practites.

Forty-two of these districts submitted applications for waiver of
their ineligibility to which were attached corrective action ple--.
The Secretary granted 41 of these WYO.' applications after
determining that the plans met legal requirements.

Beginning with fiscal year 1982. the ESAA program was consolidated
with a number of other education categorical grant preir.es, and
no longer retains its identity as a separate grant-in-aid proves.
As a result. OCR no longer reviews school districts for their
eligibility prior to the receipt of these funds.

M. Bilingual Education Act (SEA)

The BEA-Desegregation Support Program. operated by the Office of
Bilingual Education and Minority Languages Affairs (04O A),
Issues awards to eligible local educational agencies (LEAs) that
are implameting qualifying desegregation plans, and to nonprofit
organizations (NPOs) that have received requests for curriculum
development from plan eligible LEAs. The purpose of the SEA
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greets is to develop cortical, for, er to lepleemot. btlimgol-
biculteral.edostiee program to meet the special edostimil
needs 0 scawity Imo stwdeets doted oust edocatioal op.,-
tunity Moose of logos, barriers. The curricula developed and
the instrectteeel programs tolemeeted oder the Ilesegregatio
Support Prom vest be Oilseed is coolant the 12461 qualifying
Noorepstio p1se.

The Secretary of bloottee bee gives CO rogosibility for assisting
Wale deteredeleg the eligibility Of Mood 1110 apPlItalltllo
611gibillty for CIA greets is harmed by the P16, 444 v40114444
eligibility requiremeets ceder the tarleoty SChiel Aid Act (ISO).
In Oder to became $10* eligible. as optima mot 14104464t ewe
p1oe to lepleeeet f deogregetio oleo person to a coot ewe
agog, odor; a plan Opreml.by the ilsoarterat of Motive
oder Title '., of the Civil Rights Act of 1964; or a volvmcary
Oen far tie afeloatio. reductiee. or prevention of elfteeity
weep hustles.

For copilots eligibility. an ...float mot dosestrete that it
hes sM aortae/tee em the bells of rocs le several efteersted
areas loclwdlog the hiring sot assigmmot of Uncloses, assigoent
of students to classes. sod the delivery of equal edwcalemal
eportanitio to limited-toglish-oralcieot studeots. Amy soli .

cant food to be copilots ineligible may apply for a waver of
140191b11141 to the Secretaryf1n occordeoce with ESA& procedures.
A waiver usually cootales a corrective actiem pia leaped to
remedy the discriedmatery utio food, OCR metes recomodetlems
to the Secretary reseeding the sufficlocy of as leellteat'S salver

request.

Fee fiscal year 1941. OCR reviewed the plan and Copilot, eligibility
of 64 LEM and the plea eligibility of 6 NPOs. Two oglicents
were food to be plan ineligible sod 3 were food to be compliame
ineligible.

For fiscal year 1942. OCR reviewed the plan sad copilots eligibility
et S6 LEO and the p1ae eligibility of $ NrOs. Five LEAs were

food to be coollsoce ineligible. unlike the ISAA priers*. the
62A-Desegreestio Swart Preform has rosined a separate. ideetiflole
education grant-In-aid program.

Enforceoot of the Mee Discriminatieo kt

ED roulette'', implementing the 1975 Age Discrimination kt have
been drafted and are currently oderoine intro -fteartmeotal
review. oat the regulation are final. OCR will contioo to
leveetliate age discrtmlettleo coolants wader the ',moral
governmentwide age discrimination regulations (pweltshed by MEV
in 1979). OCR's procedures for investigatio an age dIstrioinatio
complaint. described briefly below. are In iccordafts with. the

requirements of the ',oral regulations.
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After se ago dIscrIeleetloo complaint Is resolved by se Oth reglomil

office god ts Itileeee sod deterdesd to be vItMO OCk's Jerlsdis-
tloe. It is rereorded to the Federal Pedletloe $04 CancIllatIoe
San ice (FRCS) In essbIngton ter regeletloo of the complain by
modlatIss. It FMCS Is secceesfel In modlatleg go agreement Meese
tee somplalesst *ad retloteet. OCR clime the case. If FPCS Is
vesetteesTil. KA woos to Ultima Tact.t1OdIne sod Mot If
essaseery. pats,* to tepee InmeetlgatIoe of the c000latet.

The Fermi lasestlestloe of se age tomelaInt Is teMeettee to the
sass 'my Si for all other tomplalets, wept thet s welsh*
WWI* bee ehtPheillettes toy le MK Seidel* is the Ma ON
frames.

232 - f "'
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'VII. MAJOR COL/AWE-AND-ENFORCEMENT INITIATIVES

A. State Higher Education Systems

In 069 and 1970, the Department of Health, Education and Welfare
(DHEW) found that 10 states, previously requiring segregation in
public higher education institutions by law or other State action,
continued to operate - institutions that bore the vestiges of racial
segregation in violation of Title VI. Those states were asked by
DHEW to submit statewide desegregation plans. All 10 states either
failed to respond or submitted inadequate plans, and MEW did not
initiate enforcement adtion against them as required by Title VI.
As a result of this and the alleged failure to Worm Title VI in
other areas, the NAACP Legal Deftest and Education Fund brought
suit against DREW. This suit, now styled Was v. Sell (discussed
in Section III), resulted in.the series of iMrs ail govern
OCR's operations in this area. Due to additional OCR.investigations,
the number of states subject to these orders, where public higher
education systems have been found to violate Title VI has increased
to 18.

Prior to FY 1981, Arkansas, Florida, Oklahoma, Virginia, Georgia,
and North Carolina (as to its community college system) had sub-
mitted acceptable State system lesegregation plans. South Carolina,
one institution in West Virginia, and three institutions in
Missouri submitted acceptable plans in FY 1981. Also in fiscal
year 1981, North Carolina, whith had been involved in litigation
on the issue, agreed to an acceptable plan for its State University
system. Louisiana and the U.S. Department of Justice also agreed
upon an acceptable plan for its State higher education system in
fiscal year 1981. In fiscal year 1982, !Newer, submitted an
acceptable plan to OCR, and Kentucky submitted a plan that was
accepted provie 'ally. OCR negotiations with Texas and Pennsylvania
continued througnut fiscal year 1981 and fiscal year 1982.
Although involved in litigation with Maryland over the extent to
which OCR may insist on a statewide plan, OCR renewed negotiations
with Maryland in an attempt to receive a statewide plan for desegregating
the State system of higher education. The Mississippi, Alabama,
and Ohio cases were referred for enforcement to the Department of
Justice and remain unresolved. (The Alabama and Ohio cases were
referred in fiscal year 1982.)

OCR has continued to monitor progress made by states implementing
accepted plans. Negotiations with Kentucky, Maryland, Pennsylvania,
and Teas have focused on inadetuacies OCR has found either in
previously accepted plans or in proposed plans.

On January 29, 1982, OCR provisionally accepted a state-wide
higher education desegregation plan from Kentucky. Final
acceptance was predicated on the completion of a number of
programs and activities to be accomplished by August 31, 1982.
Kentucky submitted the remainder of its plan at the end of
August 1982. As of September 30, 1982, Kentucky's submission
remained under review.
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In 1974 OCR accepted a plan from Pennsylvania. However, OCR con-

cluded in January 1961 that-the- plan-had not -been fully implemented.- -
Pennsylvania submitted a draft supplement to its plan in October
1981 and an addendum to the supplement in February 1982. OCR has

found that neither document sufficiently corrected the deficiencies
of the 1974 plan.

On January 15, 1981, OCR provisionally accepted a plan from Texas
until June 15, 1981, by which time Texas was to complete its
desegregation plan. A supplementary plan was.submitted on
June 15, 1981, but OCR found it to be insufficient. Since that

time, Texas and OCR officials have exchanged several documents
and have net several times to attempt to develop-en acceptable
desegregation plan.

On May IS, 1981, OCR issued a letter of findings to the Governor
of Ohio concluding that the State was maintaining Central State
University as a school for black students and had failed to enhahce

the institution. The State was asked to develop and submit to OCR
a plan for further desegregation and enhancement of Central State.
Because of the State's continued refusal to comply with Title VI,
notwithstanding efforts by OCR to achieve voluntary compliance,
the Assistant Secretary for Civil Rights concluded on February 18,
1982, that voluntary compliance could not be attained and referred
the case to the Department of Justice with his request that
enforcement litigation be initiated.

In April 1978, OCR informed officials of the State of Alabama that
the agency would conduct a statewide review of higher education in
Alabama under Title VI. OCR collected information and conducted
on-site investigations regarding the senior level higher education
institutions in the State. eased upon its investigation, OCR
issued a letter of findings to the State on January 7, 1961.
finding that Alabama had violated Title VI by failing to eliminate
the vestiges of its formerly de jcare racially dual system of
public higher education at itrIlriihior level institutions.

Through 1981, OCR engaged in discussions with Alabama concerning
the actions the State should take in order to develop an acceptable
plan for desegregation. These discussions failed to produce agree-

ment on a plan acceptable to OCR. Consequently, on January 4, 1982,
the Assistant Secretary for Civil Rights concluded that voluntary
compliance could not be achieved. The case was referred to the
Department of Justice to initiate a lawsuit in Federal court to
compel .compliance.

The North Carolina State University system settlement remains in

litigation. In March 1979. OCR began administrative proceedings

against North Carolina. In July 1981, OCR and the State agreed
upon a desegregation plan which was filed and approved by the
U.S. District Court for the Eastern District of North Carolina as
a consent order in settlement of a collateral proieeding filed

`



229

with that court by the-State in an attempt to enjoin the OCR
administrative proceedin7. The adoption of the desegregation plan
also resulted in OCR's moving to dismiss the administrative pro-
ceeding. The Adams plaintiffs unsuccessfully attempted to have
the North Caro117lettlement enjoined in the U.S. District Court
for the District of Columbia.

Finally, with regard to the Adams court and higher education system
desegregation, the plaintiffi:Tillay 1982, filed a Notion for
Further Relief alleging that OCR was monitoring accepted plans in-
adequately and failinglo employ its own published Criteria in
accepting state system desegregation plans.

B. Intercollegiate Athletics

In October 1980, OCR began to'resolve long-standing complaints
alleging sex discrimination in intercollegiate athletics programs
at colleges and universities. Prior to this, OCR had not resolved
intercollegiate athletics complaints because of the need for further
policy guidance on investigating these types of cases, Guidance
was issued in December 1979 and training was conducted beginning
in early fiscal year 1981 to prepare regional staff to investigate
the complaints: Training was also provided to assist them in
analyzing the data collected during investigations and in assessing
whether institutions provide students of both sexes with equal
educational opportunities in intercollegiate athletics programs.

On April 21, 1981, OCR issued its first intercollegiate athletics
letter of findings (LOF) to the University of Akron. The investi-
gation found that the University discriminated against female stu-
dents in the operation of its athletics programs. In announcing
the issuance of this L0f, Secretary Bell stated that this use
marked the beginning of a more flexible approach to resolving
Title IX civil rights problems found in intercollegiate athletics
programs. As discussed in Section VI, using this procedure. OCR
emphasized correcting Title IX problems by providing institutions
an opportunity to eliminate any inequities found before formal LOFs
are issued. OCR has successfully used this technique at numerous
postsecondary education institutions.

OCR focused its efforts in fiscal year 1981 and fiscal year 1982
on investigating the accumulated complaints rather than on initiating
new compliance reviews. In October 1980. there were 136 open Title IX
intercollegiate athletics complaints. Between October 1980 and
October 1981, 58 cases were closed. In October 1981, there were
113 open athletics complaints. Between October 1981 and October
1982, 59 cases were closed. Of the 117 cases closed during the
two years, 105 were substantive case closures (i.e., a finding
was made on the merits of the complaint) of which 86, or
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82 percent, were closed with corrective action taken. Twelve
cases were administratively closed during this period for reasons
such as lack of jurisdiction.

In FT 1982 OCR conducted a review of the December 1979 Policy
Interpretation concerning Title IX and intercollegiate athletics.
The review project was undertaken at the direction of the
Presidential Task Force on Regulatory Relief and resulted in the
drafting of a proposed revised Title IX Intercollegiate Athletics
Policy Interpretation.

OCR also developed a guide for.writing LOFs in Title IX intercol-
legiate athletics cases for regional staff. The guide is a
supplement to OCR's Interim Title IX Intercollegiate Athletics
Investigator's Manual. The guide describes the type, scope, and
analysis of information that should be included in an LOF.
Additionally, OCR provided technical assistance to colleges and
universities throughout the country to enhance their ability to
prevent and resolve civil rights problems in their athletics
programs.

OCR's Title IX jurisdiction over discrimination in intercollegiate
athletics was contested by the University of Richmond. The
University, like virtually every other educational institution in
the country, receives no Federal funds earmarked for athletics.

In University of Richmond v. 149, 543 F. Supp 321(E.0. Va. 1982)
the Court found tnat (II FediFiTstudent aid (e.g., Pell grants)
is not''Fedaral financial assistance' to the University and
(2) even if it were 'Federal financial assistance,' it is not assis-
tance received by what thCourt called the 'athletics program.'
The Court concluded that OCR has no jurisdiction to investigate
the complaints received, and enjoined OCR from investigating any
Institution within the judicial district, prior to a showing
that the narrowly defined 'program or activity' at issue received
direct funds.excluding student aid. This prohibits OCR from
investigating virtually all Title IX intercollegiate athletics
cases, as well as many other cases, in the Eastern District of
Virginia.

The decision directly affected negotiations with the College of
William and Mary regarding problems found in its athletics program.
Based on the Richmond decision the College declined to participate
In further negotiations with OCR. As a result of the injunction
against, not and the decision of ,the Department not to appeal the
decision, the case was closed without resolution.

2 1,6
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C. Vocational Education

OCR continued in fiscal year 1981 and fiscal year 1982 a comprehensive
approach in enforcing the civil rights laws as they affect vocational
education. Regional compliance staff in the twoyear period
initiated 56 onsite reviews of secondary and postsecondary facilities
operating vocational programs. At the same time, regional staff
undertook the oversight of State agency compliance programs required
by the Department's Vocational Education Guidelines. Issued in
1979, the Guidelines hold each State vocational agency responsible
for adopti3iWriillementing a compliance program to prevent,
identify and remedy discrimination on the basis of race, color,
national origin, sex, or handicap in those vocational education
facilities it directly operates, as well as those operated by
school systems under its jurisdiction. Authority for requiring
State agencies to develop this compliance program is derived from
the Federal Regulation issued pursuant to Title VI of the Civil
Rights Act of 1964. The Regulation authorizes the Department to
require States to submit methods of administration affecting their
compliance with the law.

In fiscal year 1981, nearly all States had submitted Methods of
Administration (MOAs), and by the close of fiscal year 1982 OCR
had received and approved Methods of Administration statements
from each of the 50 States and 5 other jurisdictions (e.g.,
territories) required to submit them. Although the MOA requirement
applies only to Title VI, the MOAs of all States but one included
provisions for extending their compliance programs to issues
covered by Title IX and Section 504. OCR has prepared proposed
revisions to the Title IX and Section 504 regulations which would
authorize the Department to require States to submit vocational
education MOAs relative to compliance with those laws.

During fiscal year 1981, the Assistant Secretary for Civil Rights
assigned OCR regional offices the responsibility for reviewing
the MOA of each State and evaluating the State's performance as
described in the Annual Civil Rights Report submitted on July 1
by each State vocational education agency. All State MOAs have
been approved by the Assistant Secretary for Civil Rights on the
recommendation of the respective regional office. The MOAs were
reviewed for conformity to OCR specifications issued in 1979.
Under these specifications, each State was required to show how
it would organize its staff and manage its enforcement program.
It was Fequired to describe how It would provide for a desk audit
review of at least 20 percent of all facilities each year (to
Identify those in possible noncompliance) and for onsite reviews

(at least 5 percent each year) of those facilities that appear to
have a high probability of noncompliance. States were not required
to Investigate complaints.
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The 1981 Annual Reports indicated that many State agencies were
uncertain as to their responsibilities under the Guidelines and
the MOA. As a result, a technical assistance ract
to the American Coalition of Citizens with Disabilities to train
State staffs to meet these responsibilities. In 1982. in a series
of six three-day training sessions, State staffs were instructed
in the most effective procedures for identifying possible non-
compliance, conducting reviews and investigations, and providing
technical assistance.

A summary of the Annual Reports for 1981 and 198/.showed that in
this two-year period, State agency staffs completed more than
5,000 desk audits, conducted more than 1,200 onsite reviews, and
sent some 850 letters of findings citing possible noncompliance.
(The total number of publicly operated vocational facilities
over which State agencies have jurisdiction approximates 11,000.)
More than 40 States provided technical assistance to their
subrecipients in the form of training and consultation.

In 1983. OCR plans to continue its monitoring and support of State
compliance enforcement programs, to increase its investigative
activities and to expand its technical assistance to States and
subrecipients. In coordination with State agencies, regional
offices.will continue to conduct onsite compliance reviews in
vocational facilities not yet scheduled for review by the States.
Technical assistance has been fiequested by nine State agencies,
and will be provided by OCR headquarters staff and OCR's Regional
Technical Assistance Staff. Heedquarters staff is analyzing

the need for a data-collection procedure to furnish regional
offices with vocational program enrollment statistics by race/
ethnicity, sex and handicap. This data will assist regional and
State compliance staff in identifying those vocational facilities
that continue to have possible compliance problems.

O. Employment Discrimination

Prior to the Supreme Court's decision in North Haven Board of
Education v. Bell, 102 S.Ct. 1912 (1982), several lower courts had
concluded tharTrtle Ix's prohibition against sex discrimination
did not extend to the employment practices of Federal fund recip-
ients. Consequently, those courts invalidated the Department's
regulations governing employment discrimination, eventually forcing
the Department to suspend enforcement of these regulations pending
the Sudreme Court's ruling on their validity.

In North Haven, the Supreme Court upheld OCR's jurisdiction over
employment pursuant to Subpart E of the Department's Title Ix
regulations (34 C.F.R1 §§ 106.51-61). The Court rejected the
argument adopted by some lower courts that simply because Title IX

2402. :
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was intended to parallel the general discrimination prohibition
of Title VI, the limitation on employment coverage contained in
Section 604 of Title VI applied to Title IX. Specifically, the
Court held that Title IX did not incorporate the Title VI employ-
ment limitation and read the language of Title IX as covering both
students and employees. The Court concluded that the term 'persons.'
as used in Section 901 of Title IX, implicitly covered both students
and employees and that, unless the legislative history supported
a contrary interpretation, the statute must be given Its common
meaning. The Court carefully analyzed both pre.or.actment and post-

enactment legislative history of Title IX and found that the legis-
lative history did not'werrent disregarding the common meaning of
the statutory prohibition.

Shortly after the North Haven decision was rendered, the Assistant
Secretary for Civil Rights requested that regional offices immediately
begin processing Subpart E employment complaints. Asa consequence,
OCR's caseload has increeNtd significantly. According to the fig-
ures compiled by OCR as of November 30. 1982. approximately 1.606
complaints which appeared to have Title IX employment discrimination
allegations were screened. and 347 complaints either had been
reactivated or merited further consideration.

The North Haven decision has had a similar impact on OCR's enforce-
ment of Section SO4 employment actions. The Department's employment
regulations promulgated under Section 504, which prohibit recipients
from discriminating in employment on the basis of handicap. parallel
Subpart E of the Title IX regulations. (See Subpart 8 of the
Section 504 regulations, 34 C.F.R. 44 104.11-104.14.) After several
United States Courts of Appeals concluded that Subpart 8 of the
Section 504 regulations was invalidfollowing an analysis similar
to the one used by courts to invalidate Subpart E of the Title IX
regulations - -OCR suspended enforcement of S-Apart 8.

The Supreme Court's legal analysis In North Haven, which led the
Court to uphold the validity of Subpart E. significantly strenghtens
the argument supporting the validity of Section 504's parallel regula-
tion. The fact that the general prohibition of Section 504 was
intended to parallel Section 601 of Title VI does not necessarily
mean that Section 504 was intended to incorporate the Section 604
employment limitation. Indeed, two United States Courtr of Appeals
have upheld the validity of Subpart 8 of the Section 504 regulations
by applying the premise for statutory interpretation enunciated
by the Supreme Court in North Haven. (Se. Le Strange v. Consolidated
Rail Corporation, 687 F.Zd 767 i3rd Cir. 1982) tition ror cert.
filed No. 82-862 (U.S.. November 22, 1982) Jones v. triTolltlio

IfYiWta Rapid Transit Authority. 681 F.2d 137g-(lIth Cir. 1982).)
Nonetheless, with respect to Section 504, the adverse judicial
decisions that were rendered prior to the Supreme Court's decision
in North Haven remain the law in the circuits in which they were
render' re
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111th a petition for certiorari pending in IA $trAnge, and a split
in the circuits on ailGalliti $04 employment issue. it is quite
likely that the Supreme Court will grant certiorari. OCR has.
therefore. developed an Interim enforcemialiffirpending
final decision by the Supreme Court on employment coverage under
Section SO4. OCR ham reactivated-fell enforcement of Subpart 6
within all jurisdictions in which the controlling United States
Court of Appeals has either specifically upheld general employment
coverage under Settled 604, or net addressed the issue. Mere
Federal appellate courts have taken a limited view of Section
SO4's employment coverage. OCR.hes adapted an interim enforcement
policy. This policy limits investigation to complains where the
alleged discrimination arises In a program or activity receiving
Federal funds for the purpose of providing employment. or where
the alleged employment discrimination might have a discriminatory
Impact on student boseficiartes. These conditions parallel
these imposed by Section 604 of TitlelT. As a result of this
interim policy. OCR's workload has also increased. OCR figures
as of member 30. 1552, indicated that as nay es 7,4 complaints
'etch *peered to contain Section 034 employment allegation were
screened to determine whether further investigation or other
enforcement activity was appropriate.

VIII. AEOMATION REFORM

In February 1,11, President Reagan promulgated Executive Order 12251,
designed to 'reduce the burdens of existing and future regulations,

increase agency accountability for regulatory actions. provide for
presidential oversight of the regulatory process. minimize duplication
and conflict of regulations, and insure well-reasoned regulations.'
In accordance with the goals of the order. the Office for Civil
Rights, in coordination with the Department's Division of Regulations
management. set up a program to manage the review of current regula-
tions, the promulgation of changes in those regulations, and the
issuance of any.ne7 regulations.

The keystone of OCR's regulations review program has been to reduce
the burden of the existing and proposed regulations on recipients
without compromising the rights of participants in and beneficiaries
of the recipients' programs, and to ensure that those regulations are
clearly within the authority delegated by law and are consistent with
congressional intent.

The Office, for Civil Rights enforce, three cats of regulations
which prohibit discrimination in programs receiving financial
assistance from the Department of Education; on the basis of race.
color or national origin (34 C.F.I. Part 100). on the basis of
handicap (34 C.F.I. Part 104), and on the basis of sex (34 C.F.R.
106), Title vi of the Civil Rights Act of 1564. Section SO4 of the
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Rehabilitation Act of 1973, and Title IX of the Education Amendments
of 1972. respectively. Procedural regulations for formal administrative
enforcement activity Implement all throe statutes (34 C.F.I. Part
101). OCR is also in the process of promulgating regulations covering
age discrimination, as required by the Age Discrimination Act of 1975
(see Section VI).

The regulatory review process which begins with OCR's review of a
targeted issue and recommendation for or against regulatory change.
includes the opportunity for interested ersons in the Department to
comment. and concluded with reviestby the Secretary jf Education.
The Department of Justice, which has coordinating responsibility for
civil rights compliance activities under Executive Order 12250, and
the Office ef Management and Budget, which has regulatory oversight
responsibility pursuant to Executive Order 12292, must approve all
Notices of Proposed *Working (SPIN) as well as final regulations.

The primary regulatory reform activities undertaken by OCR in
Phase I are described below and are classified by the appropriate
regulation(:).

Title II:

OCR completed a review of the Title IX regulation prohibiting
discrimination on the bests of sex in the application of rules
of appearance, or dress code. The final regulation revoking
the provision WS published in the federal Register on July M.
1988 and had an effective date of September 17, 1982.

- OCR reviewed the 1979 Title IX Policy Interpretation on Inter-
collegiate Athletics and has identified provisions thet-weuld
benefit fro clarification. OCR has received substantial intra-
departmental comments on the policy interpretation. OCR is
considering those comments.

- OCR reviewed the Title IX regulation which specifies the minimal
requirements a recipient must meet in issuing an initial notifi-
cation of its policy of nondiscrimination. OCR prepared an NPRN
revoking the requirement for newspaper publication. The NPRm,
which has undergone two rounds of intradepartmental clearance.
is being reconsidered in light of the comments from other
offices.

Section 504:

Pursuant to its responsibility under Executive Order 12250, the
Department of Justice is considering the need for new guidelines
to assist other federil agencies in evaluating their current
Section 504 regulations. OCR has deferred all regulatory review
activity on the substantive provisions of this nepartment's current
Section SO4 until the Department of Justice determines whether further

90-669 0-84-16
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guidance to Federal agencies is required or needed. If the Depart -

ment of Justice provides new guidance, OCR will determine whether
the guidance suggests the need for any modification of this
Department's current Section SO4 regulations.

Title VI:

OCR is considering a proposal that would serve as a basis for
requiring recipient school districts to provide special instruc-
t on to national origin group students of no or limited English
speaking ability. (The Secretary withdrew a proposed Language-
Minority NPRM on February 2, 1981.)

Multiple Regulations:

OCR, together with the Office of the General Counsel, reviewed
the definition of 'Federal financial assistance.' Proposed
amendments to the regulation clarify that the Guaranteed
Student Loan Program and the Auxiliary Loans to Assist Students
Program fall within the statutory exemption for contracts of insurance
or guarantee. The NPRM also would make the definition of
the term 'Federal financial assistance' consistent in all three
regulations. It has been forwarded to the Department of Justice.
OCR is awaiting disposition.

OCR drafted an 1PRM to amend the Title IX and Section SO4 regula-
tions to include a provision that State agencies offering or
administering vocational education programs must include in
their applications for continuing Federal financial assistance
'methods of administration' that give reasonable assurance that
the State agency and its subrecipients will comply with these

statutes. OCR has received some intradepartmental comments,
but is awaiting all comments to make a complete reply.

Final regulations implementing the Age Discrimination Act of 1975
have been drafted and circulated for comment in the Department.
OCR is awaiting the coviments frost the Office of the General Counsel.

`3(2
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IX. TECHNICAL ASSISTANCE

A. Policy Objectives of Technical Assistance

Technical assistance (TA) is an essential part of the civil rights
compliance program. Its purpose is to help recipients of Federal
aid to comply voluntarily with the civil rights laws in the most
cost-effective manner. Technical assistance has been provided
by OCR staff in OCR's ten regional offices and through contracts
with private firms and organizations. Most technical assistance
activities involve training and on -site consultations designed
to resolve issues that hinder' voluntary compliadris and to develop
recipient problem-solving skills.

Technical assistance, therefore, complements compliance activities
and extends the range of OCR's interactions beyond those recipients
who are covered directly by a complaint investigation or compliance
review. In encouraging voluntary compliance, the technical assistance
program produces long term benefits to institutions, beneficiaries,
and the Federal government by preventing discriminatory practices
and thereby eliminating the need for costly and time-consuming
investigations.

OCR's technical assistance program takes two forms:

Assistance related to investigation of a specific complaint or
conduct of a compliance review. This intrudes on-site policy
guidance, compliance negotiations, and all other use specific
activities normally undertaken by regional office staff in pur-
suit of what has traditionally been regarded as OCR's enforce_
ment responsibilities. [Set discussion of pre-LOC settlement.
Early Complaint Resolution and Compliance Monitoring.]

Assistance not related to the investigation of a particular case
or the cendect of a compliance review. This mode includes, but
is not timi ed to. conferences, training

workshops, meetings.
consultations and responses to inquiries. Such assistance is
designed to communicate civil rights compliance information
not related to a specific factual context arising from a com-
plaint or compliance review.

In providing the latter type of technical assistance, OCR has
utilized its own staff, both in headquarters and the regions, as
well at outside contractors.

'

8. Regional Technical Assistance Program

The-major focus of OCR's regional technical assistance program
(outside the context of cases or compliance reviews) has been
the provision of Section SO4 technical assistance to Department
of Education recipients. Activities have varied across regions.
reflecting unique regional characteristics, priorities and
resources.
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During fiscal year 1961 and fiscal year 1962, approximately 94.660
people were reached through conferences. on-site visits and workshops

given by OCR's regional technical assistance staff. The staff

identified costeffective strategies for Section SO4 compliance
and provided up-to -date policy infoneation, resource materials,
and information about related Federal and state legislation affecting

the civil rights of protected groups.

The following table reflects the impact and scope of OCR's regional
technical assistance staff activities during fiscal year 1961 and

fiscal year 1962.

Regional TA accomplishments for fiscal year 1981 and fiscal
year 1982 by target population

RESPONSES TO
REQUESTS FROM: FY 1961 FY 1962

ED Recipients 4457 S242

ED Components 459 393

State/local Governments 2101 1685

Consumers 3490 3310

Federal Agencies 1495 681

Other 1417 488

Totals 13419 11999

During fiscal year 1983 regional technical assistance will extend
to the area of non-case specific technical assistance to include
all regions in the provision of technical assistance under Title
IX and Title Vl. as well as specialized TA training and research
to support regional compliance operations.

C. Technical Assistance Contracts

OCR also administered a number of technical assistance contracts.
Although OCR's technical assistance contract budget had been

sharply reduced (FY 1980 58.700.000, FY 1981 SS,248,289.
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FY 1962 SSS9,S22), OCR was able to extend its technical assist.
ance contract program during FT 1911 bawd Section SO4 to Inched*
Title TI and Title II isms.

Contract program issues on selected en The bests of OCR's Annual
Operating Plan, past contract efforts, raceomeedations by OCR and
ED staff, and analysis of complaint wertleild data. The following

issims were addressed thresgh the ego of FT 1981 fumes.

Moor Educatiso Olpperegatism. In states that had desegregation
elins accepted by OCR Iffor-costrsctor developed mod implemented .-

technical assistance ;rejects to help state higher education
officials implement the plans. The technical assistance
incle641 on-site interactions.

Prevention of Student Sex gal wirasposet. The contractor presented

Ion workshops and proparsd a brochure Ter institutions of higher
education which explained sexual harassment ender Title II of the
Education hoendsoritt of 1972.

Solo of Elected Officials In Doplemontino Section SO4.
lecttoe $04 technical assistance wOrshops were lieTt for mayors
and comity officials in each of the ten ED regions; SOO person
days of follow-up technical assistance were provided on Section
SO4 implementation.

al*.rtinuati lEonaducation. Training and tochni.

aii-Tistiitanceas provlde. TZT-State Eduutisn Agency
officials in order to assist them in *Ministering Section ii -a
(oversight responsibilities) of the OCR Vocational Education
Guidelines. M 441Ttlonal objective of this procurement was
the dovolopsont of a technical - assistance menial to assist the
SEAs in complying with the requirements of the Guidelines.

Role of beneficiaries in Nelpint Noc1pionts Comply with
Section SOC. Under this contract, disabled citizens were in.
tonged or their rights and responsibilities under Section SO4
to enable thdo to assist recipients in achieving voluntary
compliance. Over 3000 disabled persons, parents of disabled
students. and representatives of disabled persons in ED's ten
regions were also trained.

Technical Assistance to Mt het Education Institutions on the
Retention of Slack Students. Technical assistance was provided
to predominantly white institutions oh the retention of black

students. In addition, a total of 800 participants were trained
in ten regional workshops and follow-up technical assistance
was provided to administrators and staff in higher education
institutions, to increase the institutions' ability to retain
and graduate black students.

245



240

Publicizing Parent Informetiem Centers mad Issues Affecting' the
T...ETrer Handicapped Children and Teuth. The contractor was
required to devoid, radio and television announcements to explain
the special problems facing hangicaSped students; to help parent
information centers for handicapped children to convey informa-
tive regsrdine.the education of handicapped students to various
groves; and to develop print ads for media managers for use in
adoCatiNg the 'mere public to the special problems facing
handicapped children.

Access Canter, Thicentorprovided a specialized technical
information and Alsistsace resource to ED anjother federally
funded recipients, an cost effective approaches to the removal
of architectural barriers when Necessitated by Section b14.

SUMMARY 017 FT 1941 TECHNICAL ASSISTANCE CONTRACT ACTIVITIES

TotalRecipients beneficiaries

Training Workshops Title VI - SS22,2$41 S 522,788

Title IX - SMOSA 529,058

Section 504 - II35,377 $2,250,214 3,105,591

Oirsct Technical Assistance 4118,91 416,599

Co-funded Interagency Projects S00400 son,noo

Access Center Clearing House St.7S3 S2,000 10a 1S3

TOTALS 52.944,07S 52,302.214 $5,244,289

Projects funded with FT 1982 technical assistance resources
addressed the following Issues:

Technical Assistance to Local Education Agencies,ILEAstland State
rriairr'iin cies SW on the Mem resentation of lack

cuoents n lasses or ne outdo e a y e

11e purpose of this contract was f design and conduct a series
of IS workshops for a total of SOO administrators and staff of
LEAs and SEAs, and develop a pamphlet on the problem of presen-
tation of black students in classes for the educable mentally
retarded. The contractor identified alternative educational
practices, analyzed these practices, conducted workshops, ant
developed and distributed a pamphlet on alternative ed.:stional
Strategies, evaluation and assessment practices.
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The Admission and Recruitment of Mi 'rides to Graduate and
Professional Schools. The purpose of this contract was to
design and implement a technical assistance plan to provide
guidance to graduate and professional schools on the recruit-
ment, admission, and provision of financial assistance to
minority students. The contractor conducted ten training
workshops for a total of 600 participants and developed a
120 page pamphlet.

SUMMARY OF FY 1982 TECHNICAL ASSISTANCE CONTRACT ACTIVITIES

Training Workshops

Recipients Beneficiaries Total

Title Vi - $518,047 $518,047

Title IX - 21,475 21,475

Materials Distribution 10,000 10,000 20,000

TOTALS $549,522 $10,000

------

$559,522

FY 1981 $2,946,075 22,302,214 $5,248,289

FY 1982 549,522 10,000 559.522

TOTALS FY 1981 AND FY 1982 53,495,597 $2,312,214 S5,807,811

In fiscal year 1981 and fiscal year 1982, more than 8,651 people
received triinAng through OCR contracted workshops. In addition,

an estimated 21,628 people were provided training and technical
assistance information through follow-up technical assistance
activities. Technical assistance informational materials disseminated
by OCR were received by approximately 400,000 recipients, beneficiary
organizations and others.

D. Management of Technical Assistance Contracts

During fiscal year 1981, OCR developed and implemented a comprehensive
work plan to monitor more effectively the implementation and
completion of technical assistance contracts. The work plan

emphasized an aggressive Project Officer monitoring role and
included special guidelines for carrying out required activities
as specified in each project's Statement of work. 8y the close
of fiscal year 1982 these efforts had resulted in a savings to
the government of approximately S393,500.
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These contract cost reductions resulted from OCR Project Officers':

close work and frequent contact with the contractors' project
managers, which eliminated potential problems and costly delays;

termination of activities not achieving their intended objectives;

vigilant attention to all direct and indirect charges billed on
vouchers, to ensure the accuracy, reasonableness, and appropri-
ateness of each item, as well as to correct computational errors;

and

constant encouragement to contractors to use the most cost -
effective methods and logistical planning, such as 'super-saver'
coach airfares, and moderation in hotel room, food, and ground
transportation conference costs.

In addition, staff developed and implemented a contractor evalua-
tion procedure, which enables contract monitoring staff to assess
the overall performance of each contract on a step-by-step basis.
The information resulting from this procedure was helpful in
ensuring high quality performance and has also been helpful during

the contract proposal technical evaluation and award processes.

Technical Assistance Activities with Other Parts of the Department

OCR also worked closely with selected program offices within the
Department on the civil rights implications of their program

activities. To increase the exchange of information and coordi-
nation with other technical assistance programs in the Department,
OCR met several times with the Title IV civil rights training and
technical assistance program and with the National Diffusion Net-

work. (The Title IV program has assisted school districts
implementing desegregation plans, by providing grants to the
districts thempilves for technical assistance and training, as
well as to*State education agencies and training institutes.
The National Diffusion Network publicizes exemplary educational
programs and awards dissemination grants to program developers
and to State facilitators to help educators identify and adopt

exemplary programs.) An important emphasis in these meetings was
an attempt to identify model educational programs that could be

used to support civil rights compliance objectives.

Anothet form of intradepartmental coordination OCR carried out in
fiscal year 1981 and fiscal year 1982 was to conduct Joint activities
under memoranda of understanding with the Office of Special
Education and Rehabilitative Services (OSERS) and with the Office

of Vocational and Adult Education (OvAE). With OSERS, under an
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OCR funded and Jointly managed contract, workshops were conducted
for OCR and OSERS staff, school district supsr'.tendents. special

education coordinators, and the staff of *aglow.' Resource
Centers funded under P.L. 94-142. The workshops explained how a
number of local educational agencies had.implemented administrative
options for placing handicapped students in the least restrictive
environment.

With OVAE, OCR's activities cantered on implementing OCR's Voca-
tional Education Guidelines. OCR and OVAE developed and dis-
seminated procedures to help State vocational education agencies
develop and implement methods of edninietration.4110As) to carry
out the Guidelines. OYAE then helped OCR review'and approve the
State MOAs. In addition, under an OCR technical assistance con-
tract, State agency staff were trained to develop effective over-
sight skills to meet their responsibilities: to selpct local
vocational education agencies and schools for review; to conduct
on-site reviews; to negotiate and monitor compliance agreements;
and to develop and implement a technical assistance program for the
Guidelines.

Further, during fiscal year 19til and fiscal year 1942, OCR reviewed
and commented on 24S program regulations for their civil rights
implications; served on a Departmental task forte to prepare for
the Vocational Education Act reauthorization; coordinated the
delivery of its technical assistance with the Title IV program;
and consulted with the Women's Educational Equity Act Program

and the Department's Special Concerns Staff on issues of mutual
interest.
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X. MAJOR PROGRAM MANAGEMENT INITIATIVES

The complex nature of OCR's enforcement responsibilities requires the
development and implementation of sophisticated management systems to
ensure that program and policy objectives are met in a manner that is
cost-effective and protects the rights of minorities, women, the handi-
capped, and the aged. Simultaneously, unreasonable burdens must not be
imposed on educational institutions that receive Federal funds. The
Adams order imposes additional requirements that necessitate constant
motoring and extensive reporting to the court and the plaintiffs.

Current management initiatives include:

A. Management by Objectives (M80) Program

This program was designed to provide management with the capability
of tracking significant OCR'Ictivities. Quarterly rpports and
reviews measure progress in meeting key organizational priorities.
These priorities are continuously reviewed by the Assistant
Secretary and updated as needed.

8. Quality Assurance Program

This program provides a systematic method for measuring the quality
of investigative performance through a continuous assessment of
randomly selected case files. Quality indices are generated, nu-
merical measures of relative strengths and weaknesses of individual
easel are analyzed, causes of demonstrated performance deficiencies
are evaluated, and recommendations are offered for remedial action
and for improvements in cast processing. Recommendations may include
development, modification and clarification of substantive policies,
procedures, directives and training programs. The OCR Investiga-
tive Procedures Manual was revised during 1980, and training was
conducted for all investigators in the procedures for quality
review of cast files. In the near future, OCR will extend its
quality assurance program to such areas as the delivery of techni-
cal assistanci to recipients and the development of policy.

Investigator Reference Materials System

The Investigator Reference Materials System (INREFMAT) project was
initiated during FY 1982 as a management initiative aimed at im-
proving the organization and maintenance of reference and informa-
tion materials covering OCR's compliance activities. These
materials will bq made available to regional staff engaged In
compliance-related activities. INREFMAT is expected to improve
the consistency and quality of work products by ensuring that all
Staff use identical source documents and guidance materials.

C.
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The project addresses 23 investigative categories which encompass
virtually all areas of possible discriminatory practices. Priority
rankings were established by regional managers and six categories
were established in fiscal year 1982. Five of the categories
were completed in draft and will be finalized in fiscal year
1983. The categories dealt with the program assignment of students
with physical or mental impairments; the general program assignment
of students within schools; the program assignment of students
whose primary 1anguegt is one other than English; the administration
of student discipline, awards and honors; and program services
for students with physical and mental impairments. The OCR plans
to develop additional program categories during-fiscal year 1983
in accordance with established priorities.

D. Program Training

During the past several years, complaints of alleged discrimination
have been filed involving increasingly complex educational program
areas, for example, appropriate education for learning disabled
children, program accessibility for handicapped. OCR must ensure
that field investigators are knowledgeable about these new program
areas, and clearly understand the legal and policy parameters
which govern and limit the authority of the Federal Government.
Such a focus is crucial to protecting the rights of complainants
as well as recipient educational institutions.

Training needs are identified through the management review process
and the quality assurance program. This training addresses employee
skill development and improvement as well as the specific program-
matic subject areas noted above. OCR conducted a comprehensive
training needs survey in fiscal year 1981 to determine the extent
of training needs for OCR staff. Training needs were then prioritized
based on the survey.

During fiscal year 1981, OCR presented 20 training sessions to
627 OCR participants. These sessions included subject matter
courses for Title IX intercollegiate athletics, administration of
the Emergency School Aid Act, program accessibility under Section
504, basic complaint investigations, investigative report and
letter of findings drafting, data sources and analysis, and
reviews of student assignment within schools.

On March 1, 1982, OCR relinquished use of the central training
facility (in Denver, Colorado) ,which had been operating since
1977. OCR determined that the facility was no longer the most
cost-effective means of meeting training needs. in earlier years

251-



246

OCR's field organization was cowprised largely of newly hired

investigators. These employees have now received training and,

in addition, have had on-the-job experience. The cost of travel

and staff time away from the regional offices no longer justifies
maintaining such a facility. Existing program training courses

were reviewed and revised where appropriate to accommodate training

through self-study courses and/or courses which can be facilitated

by regional office personnel on -site. Additionally, OCR developed

and presented ten training sessions during fiscal year 1982

to 219 OCR participants. These sessions included subject natter

courses in early complaint resolution, quality assurance training.
a Title IX survey course, investigative reportliid letter of

findings drafting, and mediation skills training.

E. Management Information Systems

For program review, evaluation, and reporting purposes. OCR regional
offices must generate a large amount of data describing the work

performed by investigative staff. In an effort to streamline OCR

data systems (including an automated case tracking and descrip-
tion system, a work measurement system, and a system for tracking
-tests referred to headquarters) and to reduce the data reporting
burden on OCR regional offices, OCR has reorganized its internal
data collection activities so that one organization component has
responsibility for collecting, maintaining and analyzing all

management data. A quarterly' report is prepared for the Assistant

Secretary highlighting regional performance and compliance with
the Adams time frames, and evaluating program initiatives such as
EarlInaplaint Resolution and pre-finding negotiations. (See

Section VI, Compliance and Enforcement Program.)

The work measurement system initiated in 1979, has been simpli-
fied to collect only the data needed for planning and evaluative
purposes, specifically the projection of workloads, given existing

staff leveli, And the monitoring of new program initiatives such

as technical assistance. The headquarters tracking system has
been merged with the general case tracking and description system.
A new system component, covering technical assistance activities,
is being developed and will be implemented in the near future.
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XI. OCR SURVEYS

The Office for Civil Rights is authorized to require recipients of
Federal financial assistance to maintain information necessary to
support compliance determinations by the implementing regulations for
Title VI of the Civil Rights Act of 1964, Title IX of the Education
Amendments of 1972. Section 504 of the Rehabilitation Act of 1973, and
the Department of Education Organization Act. The 1977 Adams order
requires that OCR collect such information in a biennial survey of
elementary and secondary school districts.

The purpose of the survey function is to collect and coordinate data
to (1) ensure civil rights compliance in feSerally funded institu-
tions; (2) determine the extent of civil rights problems associated
with minorities, women, the aged, and the handicapped; (3) aid in the
identification and selection of compliance review sites;.and (4) assist
with complaint investigations.

OCR's data collections include to biennial Elementary and Secondary
School Civil Rights Survey; the Higher Education Surveys, jointly spon-
sored with the National Center for Education Statistics; the 1979
Vocational Education Survey; the 1978 Special Purpose Facilities Survey;
an annual data collection on New York City schools; and the Reports on
Progress in Deplementing State Desegregation Plans. These surveys
collect, or have collected, data by race/ethnicity, sex, and, in some

Uses, handicap status.

The scope of the surveys has been broadened over the years as new civil
rights laws were passed. The earliest urveyi focused on racial/ethnic
problems like desegregation and over- or under - representation of minority

groups in various programs and activities. The issue areas centered
on the provisions of Title VI of the Civil Rights Act of 1964. With

the passage of Title IX of the Education Amendments of 1972 end Sec-
tion 504 of the Rehabilitation Act of 1973, additional issues addressing
the concerns of sexual equality and equal treatment of the handicapped
were added.

A. Survey Findings

Data from the 1980 survey show that nationally- -

minority isolation, in general, no longer stems from within -

district segregation, but from the demographic characteristics
of 'school districts.

Blacks continue to be significantly overrepresented in disci-
plinary actions. While comprising 16.1 percent of the total
enrollment, they receive 29.7 percent of all suspensions and
28.6 percent of all corporal punishment.
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Minority students, particularly Slacks, are overrepresented in
special education programs in which evaluatioc criteria are
somewhat subjective. Programs for the educable mentally retarded
(EMR), considered to have the most subjective evaluation criteria,
have the greatest overrepresentation of Slacks (3$.11 percent tom -
compared with a 16.1 percent enrollment).

Minority groups, other than Asians, tend to be underrepresented
in gifted/talented programs. Hispanics represent 8 percent of
the total enrollment and 4.7 percent of enrollment in gifted/
talented programs; Slacks represent 16.1 percent of total
enrollment and 9.1 percent of the enrollment in gifted/talented
programs.

Services to limited-English-proficiency (LE) students have in-
creased dramatically since 1976. In 1976, 996,669 students
were identified by school districts as LE and 46 percent of
them were enrolled in special language services programs. The

1900 data indicates there were 934,966 LE students and that
89 percent of them were enrolled in special language services
programs.

Thirteen percent of the surveyed schools offering home econosics
had only single-sex classes, 10 percent had all single-sex indus-
trial arts classes, and 14,percent had all single-sex physical
education classes. However, the majority (over 60 percent) of
schools have all coed classes, including those listed above.

According to the 1980 data, 96 percent of the children identified
as requiring special education are receiving it. This compares

favorably with 1976 data which indicated that only 86 percent
of the children identified as requiring special education
actually received services.

Of the 26,692 schools offering DV programs, 7400 or 29 percent
enrolled all of their EMR students in full-time programs. These

7.400 schools enrolled 32 percent of the total natio,ial EMR
enrollment. Schools with only full-time students in programs
for EMR, speech iepaired, and orthopedically impaired are
suspect in terms of their efforts to mainstream students.

In the field of postsecondary education, the racial/ethnic and sex
data that OCR requires is collected by NCES in the Fall Enrollment
Survey most recent available data. 1980) and the Earned Degrees
Survey data available from 1980-1981 academic year).

OCR receives in exchange for funds transferred to SCES data tables
and magnetic tapes of the racial/ethnic and sex data. It also

receives an attrition study which addresses the rate at whiCh
institutions are losing or retaining minority students once admitted.
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Some important findings of the most recent postsecondary surveys
are:

Minorities represented 17.4 percent of the 9,215,349 students
enrolled in undergraduate programs in 1980; however, they
earned only 11.2 percent of the 931,583 Bachelor's degrees
awarded in 1981.

Women represented S1.7 percent of the total undergraduate
enrollment in 1980; they earned 49.9 percent of the total
degrees granted in 1981.

Minorities represented 10.2 percent of the T7094.703 student
enrollment in graduate programs in 1980; they earned 4.3 Per-
cent of the 32,839 Doctor's degrees and they earned 8.6 per-
cent of the 71.273 First professional degrees awarded in
1981.

While women comprised 44.2 percent of the total graduate
enrollment (1,094,703) in 1180. they earned only 31.2 per-
cent of the 32,839 Doctor's degrees awarded in 1981 and
26.8 percent of the 71,273 First Professional degrees
awarded in 1981.

The Reports on Progress in Implementing State Desegregation Plans
are designed to assist OCR in monitoring the progress of 11 states
for their compliance with neghtiated plans for desegregating
institutions of higher education.

The data collected for Survey of a Urge School District (NYC)
assists the regional office in monitoring the memorandum of under-
standing between the New York City Board of Education and OCR.

R. Survey Changes and Future Plans

Every ettempt,is made to design questionnaires imposing the least
possible burden on respondents while providing the data necessary
for OCR to perform its responsibilities effectively. For each
survey cycle. OCR meets semiannually with the Committee on Eval.
uation and Information Systems (CEIS), of the Council\of Chief
State School Officers, as representatives of the respondents. As
a result of these meetings, the Office of Management and Budget's

quest for burden reduction, and careful evaluation by OCR, the
questionnaires have been reduced in size and complexity since the
1976 survey, the most COSOMISOSSVOt survey to date.

A number of reductions have been effected in the Elementary and
Secondary School Civil Rights Survey. OCR decreased the number
of respondents from students with enrollments over 300 to those
with enrollments over 1,500. This reduced the survey universe by
2,000 local education agencies.

OCR modified the question on pupil assignment to classrooms, which
is used to locate classes that are identifiable by race or sex.
It was changed from a sample of all grads levels to grade three

only, thus relieving all secondary schools of the need to respond.
OCR also modified the reporting categories for the question on the
amount of time students spend on special education programs.

The Elementary and Secondary School Civil Rights Survey began as
an annual survey in 1967 and became biennial in 1976, the most
recent data collection having been conducted in the fall of 1982.
Over the period 1978-1902, the universe of school districts with
enrollments over 300 (now 1,500) was covered as a three -survey
rolling sample.
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Mr. SIMON. We thank you very much, Mr. Singleton.
The Honorable William Bradford Reynolds, Assistant Attorney

General for Civil Rights with the Department of Justice. Mr. Reyn-
olds.

STATEMENT OF WILLIAM BRADFORD REYNOLDS, ASSISTANT AT-
TORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT
OF JUSTICE
Mr. REYNOLDS. Thank you, Mr. Chairman. I, too, have furnished

a statement for the committees and would ask that it be made a
part of the record, and I will undertake now to summarize that
statement.

Mr. SzmoN. Your full statement will be entered in the record.
Mr. REYNOLDS. Mr. Chairman and members of the subcommit-

tees, I welcome the opportunity to discuss with you the efforts of
this administration to enforce civil rights statutes in the area of
higher education.

The Department of Justice has several responsibilities under
laws banning discrimination by institutions of higher learning. The
Department has independent litigating authority under two stat-
utestitles IV and VII of the 1964 Civil Rights Act. Title IV au-
thorizes the Attorney General to bring suit in certain instances to
remedy discrimination based on race, color, religion, national
origin, or sex in public educational institutions. The Department
has used this statute both to attack vestiges of racial discrimina-
tion which remain in some higher education systems and to attack
sex discrimination. Title VII prohibits discrimination in employ-
ment based on race, color, national origin, or sex. The Department
of Justice has jurisdiction under title VII over public employers,
and has used this jurisdiction to attack discriminatory employment
practices by institutions of higher learning. In addition, we have
authority under title IX of the 1964 Civil Rights Act, 42 U.S.C. 2000
h-z, to intervene in cases presenting allegations of equal protection
clause violations based on race, color, religion, sex, or national
origin, and have done so in two cases alleging sex discrimination by
colleges.

The Department also has important enforcement authority tied
to Federal financial assistance. Title VI of the 1964 Civil Rights
Act, title IX of the Education Amendment of 1972, and section 504
of the Rehabilitation Act of 1973 all prohibit various forms of dis-
crimination in federally assisted programs or activities. Funding
agencies enforce these statutes by negotiation, administrative fund
termination proceedings, and by referral to the Department of Jus-
tice for commencement of a suit for injunctive relief.

While the agencies which extend Federal assistance are primar-
ily responsible for insuring that the recipients of that assistance
honor the prohibitions of titles VI and IX and section 504, the De-
partment of Justice also has an important role to play. First, we
represent the agencies in court challenges to their enforcement of
these statutes. Such challenges include appeals from fund termina-
tion proceedings, injunctive suits by recipients, and suits by other
interested parties. Second, Executive Order 12250 commissions the
Department of Justice to coordinate all agencies' efforts to enforce
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civil rights statutes tied to Federal financial assistance. Third, as
mentioned above, we have authority to sue recipients of Federal
funds when Federal agencies refer the cases to us.

As my testimony indicates, the Department has done much
under these several statutes. We have attacked the vestiges of
racial discrimination which exist in the higher education systems
of several States. We have vigorously defended the Department of
Education's efforts to investigate allegations of sex discrimination
in the employment practices of several institutions of higher learn-
ing. And while it has been judicially determined that the antidis-
crimination funding statutes do not give the Government the au-
thority always to address the entire range of practices of recipients
of Federal assistance, they plainly do provide the Government with
the ability to reach and eliminate unlawful discrimination in all
federally assisted programs or activities. To that end, both through
litigation and our coordination efforts under the Executive order,
the Justice Department has been, and continues to be, a strong ally
in the Federal agencies' persistent efforts to remove discrimination
from all funded programs.

Since the categories under which we have jurisdiction are easily
severable, I will discuss each separately and try to address some of
the specific questions raised in your letter as I address these differ-
ent subjects.

With respect to title VI, the Department of Education adminis-
ters most Federal assistance to colleges and universities, and so our
litigation in this area depends primarily on the actions of that
agency.

When this administration took office, the Department of Justice
had title VI litigation pending against the higher education sys-
tems of two StatesLouisiana and Mississippi. Both had been re-
ferred to us by HEW some years ago. Each case alleged that the
States had established dual systems of higher education by discri-
minatorily creating segregated colleges and maintaining them as
predominantly white and predominantly black institutions, even
after Brown v Board of Education. Since such systemic discrimina-
tion in the admissions practices, as well as all other phases of col-
lege administration, necessarily segregates students on the basis of
race in all federally funded campus activities, elimination of dis-
crimination in each federally assisted program or activity requires
systemwide relief.

In enforcing title VI we seek to insure quality desegregated
higher education Our goals are twofold: First, to enhance educa-
tional offerings at historically black institutions which have suf-
fered terribly from the discriminatory allocation of public re-
sources. Second, to attract both to traditionally black and tradition-
ally white institutions students of the other race. In this endeavor,
we envision enhanced education and desegregaton as laudible and
complementary aims.

In September 1981, we entered into a consent decree settling the
Louisiana higher education case This decree, copies of which have
previously been provided to the committees, embodies the goals
just mentioned.

Under the decree, the predominantly white institutions employ a
variety of techniques to increase other race enrollments. Consider-

30-669 0-84-17
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able emphasis has been placed on programs designed to inform stu-
dents of available educational opportunities and to recruit other-
race students. Developmental or remedial educational programs
have been utilized to reduce black attrition rates. Cooperative ef-
forts between geographically proximate institutions is required, in-
cluding faculty and student exchanges and joint decree programs.
These and other measures that we have adopted help to insure
equal access for all students, regardless of race, to a quality educa-
tional institution of their own choosing.

We have declined, however, to impose racial quotas for students
or faculty. As in every field, the goal of nondiscrimination in
higher education is paramount. Each individual has a right under
the Constitution to be judged on the basis of his or her qualifica-
tions, background, skills and talents, and not merely as a member
of a particular racial group. Quotas are fundamentally inconsistent
with this principle. As a matter of both law and policy, they de-
serve no place among the arsenal of weapons used to fight the very
evil that they perpetuate.

We are presently negotiating with Mississippi officials in an
effort t... settle that longstanding litigation. Last year, the Depart-
ment of Education requested us to take enforcement action under
title VI against the Alabama and Ohio systems of public higher
education. Pursuant to Congress express policy preferring volun-
tary compliance, we have been actively negotiating with those sys-
tems in an effort to remedy constitutional violations.

The Department's litigation with the North Carolina higher edu-
cation system is styled North Carolina v. HEW A few years ago,
North Carolina sued HEW to enjoin administrative proceedings the
agency had initiated. Following extended negotiations, a compre-
hensive settlement was reached between the State, its colleges and
universities, and the Department of Education. While the Depart-
ment of Education is better suited to discuss details of that settle-
ment with you, I should note in passing that the North Carolina
settlement served in many respects as the model for our higher
education settlement in Louisiana and contained a number of the
same features that I mentioned just a few minutes ago in connec-
tion with the Louisiana consent decree.

With regard to title IX of the Education Amendments of 1972,
that provision, as with title VI, is one that requires that we cooper-
ate closely in the enforcement effort with the Department of Edu-
cation. The principle issue we have addressed is the legal one in-
volving the question of the statute's coverage.

The first major effort of this administration under title IX was
the North Haven v. Bell case. Although the case did not deal di-
rectly with higher education, it was a significant title IX case with
direct impact on institutions of higher education. In that case, we
argued before the Supreme Court that Congress intended to prohib-
it sex discrimination in employment in any federally assisted edu-
cation program or activity, whether or not the primary purpose of
funding was to aid in the employment of personnel for the finan-
cially assisted program. The Court ruled along the lines of our
brief, thereby significantly enhancing title IX as a vehicle for ad-
dressing sex discrimination in employment in institutions of higher
education, as well as other areas affected by title IX.
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In fact, prior to the decision in North Haven, we had sought Su-
preme Court review of two higher education cases in which courts
enjoined Federal administrative action against Seattle University
and the Junior College District of St. Louis. After North Haven,
those injunctions were lifted.

We have also broadly construed the types of assistance which
may subject a recipient to title IX review. We recently filed briefs
with the Supreme Court in Grove City and Hillsdale. In both cases,
the colleges contend that because the only Federal aid they receive
is student aid, the institutions are not "recipients" of Federal aid
and, therefore, are not subject in any way to title IX. We argued
successfully in the lower Federal courts in both cases that the col-
lege's receipt of Federal student aid put the college in the position
of receiving a form of Federal financial assistance within the mean-
ing of title IX. Supreme Court review was sought and the Court
granted the college's petition for a writ of certiorari in the Grove
City case, and briefs are due to be filed by the parties this summer
in the Supreme Court in that action.

In addition to discussing the coverage of title IX over employ-
ment practices, the North Haven decision confirmed that title IX
enforcement activities must be "program specific"that is, they
must address discrimination occurring in the specific programs or
activities receiving Federal assistance. As a result of that directive
from the high court, the Departments of Education and Justice
have worked together to bring the enforcement efforts in this area
in line with the program-specific requirement. The Department of
Education's assurance of compliance regulation, for example, no
longer is construed as having application to an institution as a
whole, but only to those federally assisted programs at the institu-
tion. Moreover, as part of the Justice Department's coordination
role under the Federal funding statutes, we are independently ana-
lyzing title VI and section 504 coverage in light of North Haven
and the circuit court decisions both before and after North Haven
that have interpreted the statutes as being program specific.

In this regard, you have asked that I discuss University of Rich-
mond v. Bell. There, the university sued the Secretary of Education
to enjoin the Department from investigating allegations that the
university discriminated against women in its intercollegiate ath-
letic program. The Government counterclaimed that the universi-
ty's failure to turn over requested information violated title IX and
the university's own assurances of compliance that it had signed
when it received Federal assistance. The district court enjoined the
investigation, holding that no allegation had been made, nor any
evidence introduced, to indicate the university's intercollegiate ath-
letic program did in fact receive direct Federal financial assisua.lce,
and therefore the Federal Government had no authority under
title IX to investigate the allegation of sex discrimination.

Both the Justice Department and the Department of Education
carefully reviewed the district court decision and decided not to
appeal. As the court noted, the university received only Federal
student aid and a Federal library grant. Totally absent from the
case was proof, or even a suggestion, that the alleged discrimina-
tion affected any specific programs which received Federal finan-
cial assistance. This deficiency, in our view, mode Federal investi-
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gation in this case improper under the standard established in
North Haven requiring that Federal enforcement of title IX be pro-
gram specific.

In this regard, it should be noted that Congress did not, in enact-
ing title IX, give the Government unrestricted authority to investi-
gate sex discriminatvon in educational institutions generally. The
plain language of the statut' makes this clear. A comparison of
section 901 and section 904 shows that the latter provision is insti-
tutionwide in scope, in contrast to the program-specific nature of
section 901. The Supreme Court relied on this very comparison in
its North Haven ruling. Morover, the legislative history of title IX
reveals that the program-specific limitation was needed in the stat-
ute in order to secure passage. The intent of Congress was that the
Government assure itself that the action it seeks to investigate
under title IX occurs in a federally assisted program or activity
before the investigation is undertaken.

As you know, after the Government decided not to appeal the
Richmond decision, Clarence Pendleton, Jr., Chairman of the Civil
Rights Commission, and I exchanged letters discussing the case. In
these letters I explained to Mr. Pendleton the basis, in some detail,
for the Government's decision not to appeal the Richmond case.
This determination was, of course, based on the particulars of the
litigation and the specific court ruling. It in no way signaled a re-
laxation of our enforcement commitment under the antidiscrimina-
tion statutes covering federally assisted programs or activities. I
have furnished to the committees copies of my correspondence with
Chairman Pendleton.

In addition, earlier this year, at the request of Secretary Bell, the
Civil Rights Division of the Department of Justice, following discus-
sions with the Secretary and members of his staff, and an exchange
of enforcement information, prepared a memorandum discussing
the impact of North Haven on the scope of an agency's investiga-
tory authority under title VI, title IX, and section 504. This memo-
randum undertakes to deal with the practical implications of the
"program specific" limitation in these statutes in some detail.
Rather than repeat the contents of the memorandum, I have at-
tached it as a copy to my submitted testimony.

With regard to section 504, the issues presented in the enforce-
ment of that statute are similar, but not always identical, to those
presented in the title VI and title IX case. As the statute is drafted,
additional questions have frequently arisen regarding, for example,
whether a handicapped person is "otherwise qualified" for a partic-
ular federally assisted program or activity, or the extent to which
the program in question should undergo needed alteration in order
to accommodate handicapped participants. Whenever such issues
are presented, the Government's responsibility is to see to it that
handicapped individuals are afforded the maximum benefit and
consideration required by law.

Mr. SIMON. If the Chair could just interrupt fi a second, I am
going to continue the hearings. Chairman Edwards has gone over
and he will come back, and then I will go vote. But we will contin-
ue the hearings.

I am sorry, Mr. Reynolds.
Mr. REYNOLDS. I am about through, I think.
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Our enforcement of section 504 is necessarily shaped in large
measure by court decisions interpreting the statute. The lead case
is, of course, Southeastern Community College v. Davis, involving
the Supreme Court's only extensive discussion of section 504. That
unanimous decision offers substantial and binding guidance on the
manner in which the statute should be enforced. Since the case in-
volved a postsecondary institution its effect on the enforcement of
504 in those institutions is apparent. Moreover, certain of the
Court's language plainly has broader implications. Its characteriza-
tion of section 504 as a nondiscrimination, not an "affirmative
action" statute, clearly has general applicability. So, too, does the
Court's acknowledgement that a recipient's obligation to accommo-
date handicapped interests may well not demand program alter-
ations of such magnitude that they would result in an "undue fi-
nancial and administrative hardship" to the recipient.

It is, of course, one thing to state the general principle; it is quite
another to insure its proper application in different factual set-
tings. Our litigation effort has attempted to strike the proper bal-
ance that is fully sensitive to the interest of the handicapped com-
plainants, on the one hand, and faithful to the intended reach of
the statute on the other. We will continue to look primarily to the
courts for guidance in shaping section 504 enforcement, participat-
ing where appropriate, in an effort to assist the judiciary in
making these difficult decisions of statutory interpretation.

You also asked specifically about our coordination activities
under Executive Order 12250. Those activities span the spectrum of
Federal assistance statutes, including more than 50 code provisions
in addition to titles VI and IX and section 504. In light of this wide-
ranging responsibility, our enforcement plans plainly cannot be di-
rected only at institutions of higher learning, but must respond to
civil rights offenses of whatever kind or variety in all programs or
activities receiving Federal financial assistance.

It is true that our regulatory review efforts have, since 1981, con-
centrated most h.lavily on section 504. During the past 18 months,
we have approved 10 different agency regulations addressing the
requirements of 504 in federally assisted programs.

We also undertook an extensive study of .he 5g)4 coordination
regulations for federally assisted programs, at :,:le conclusion of
which it was decided not to issue a notice of proposed rulemaking
soliciting comments on proposed regulatory revisions, but rather toleave in place the existing coordination regulations and seek,
where necessary, to obtain clarification through the courts.

At the same time, we have sent to all Federal agencies a proto-
type regulation for enforcing section 504 in federally conducted
programs. We have previously provided the committees a copy of
the prototype regulation.

Such guidance was desperately needed since most agencies have
yet to issue any regulations in this area, despite the fact that the
federally conducted amendment to section 504 was added in 1978.
Our hope, and expectation, is that, with the prototype regulation,
most executive agencies will be able to publish their own 504 notice
of proposed rulemaking for Federal programs in the very near
future.
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This canvass of our enforcement activities is obviously not in-

tended to be exhaustive. It is, however, representative of the kinds

of things we are doing under the several civil rights statutes I have

mentioned. As my testimony of a little over 1 week ago before the

Subcommittee on Civil and Constitutional Rights substantiated, our

record is an impressive one of which we can be proud. It demon-

strates an unflagging commitment to ferret out and eliminate un-

lawful discrimination in all of its ugly forms, wherever it might be

found. That is the battle for all of us to fight, together, not sepa-

rately, if we are to prevail.
Thank you, Mr. Chairman. I will be happy to answer any ques-

tions.
[The prepared statement of William Bradford Reynolds follows:)
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PREPARED STATEMENT or WILLIAM BRADFORD REYNOLDS, ASSISTANT ATTORNEY
GENERAL, CIVIL RIGHTS DIVISION, DEPARTMENT OF JUSTICE, WASHINGTON, D.0

Hr. Chairman and Members of the Subcoan'ttees, I welcome

the opportunity to discuss this Administration's accomplishments

in enforcing the civil rights statutes that apply to higher

education.

The Department of Justice has several responsibilities under

laws banning discrimination by institutions of higher learning.

The Department has independent litigating authority under two

statutes, Title- IV and VII of the 1964 Civil Rights Act, 42

U.S.C. 2000d and 2000e. Title IV authorizes the Attorney General

to bring suit, in certain instances, to remedy discrimination

based on race, color, religion, national origin or sex in public

educational institutions. The Department has used this statute

both to attack vestiges of racial discrimination which remain in

some higher education systems and to attack sex discrimination.

Title VII prohibits discrimination in employment based on race,

color, national origin or sex. The Department of Justice has

)urisdiction under Title VII over public employers, and has used

this jurisdiction to attack discriminatory employment practices

by institutions of higher learning. In addition, we have authority

under Title IX of the 1964 Civil Rights Act, 42 U.S.C. 2000h-2,

to intervene in cases presenting allegations of Equal Protection

Clause violations based on race, color, religion, sex, or national

origin, and have done so in two cases alleging sex discrimination

by colleges.
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The Department also has important enforcement authority

tied to federal financial assistance. Title VI of the 1964 Civil

Rights Act, 42 U.S.C. 2000c, Title IX of the Education Amendment

of 1972, 20 U.S.C. 1681, and Section 504 of the Rehabilitation

Act of 1974, 29 U.S.C. 794, all prohibit various forms of discrim-

ination in federally assisted programs or activities. Funding

agencies enforce these statutes by negotiation, administrative

fund termination proceedings, and by referral to the Department

of Justice for commencement of a suit for injunctive relief.

While the agencies which extend federal assistance are pri-

marily responsible for insuring that the recipients of that

assistance honor the prohibitions of Titles VI and IX and Section

504, the Department of Justice also has an important role to

play. First, we represent the agencies in court challenges to

their enforcement of these statutes. Such challenges include

appeals from fund termination proceedings, injunctive suits by

recipients, and suits by other interested parties. Second,

Executive Order 12250 commissions us to coordinate all agencies'

efforts to enforce civil rights statutes tied to federal assis-

tance. Third, as mentioned above, we have authority to sue reci-

pients of federal funds when federal agencies refer cases to us.

As my testimony will indicate, the Department has accom-

plished much under these several statutes. We have attacked the

vestiges of racial discrimination which exist in the higher
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education systems of several states. We have vigorously defended

the Department of Education's efforts to investigate allegations

of sex discrimination in the employment practices of several insti-
,,,,I.c....-1

tutions of higher learning. And, while it has beenadetermined

that the antidiscrimination funding statutes do not give the

Government the authority always to address the entire range of

practices of recipients of federal assistance, they plainly do

provide the Government with the ability to reach and eliminate

unlawful discrimination in all federally assisted programs or

activities. To that end, both through litigation and our coordi-

nation efforts under E.O. 12250, the Justice Department has

been,, and continues to be, a strong ally in the Federal agencies'

persistent efforts to remove discrimination from all funded

programs.

Since the categories under which we have jurisdiction are

easily severable,, I will discuss each separately, and will

address the specific questions you raised in your letter as I

address each subject.

1. Title VI. As you know, Title VI states:

No person in the United States shall, on
the basis of race, color, or national
origin, be excluded from participation in,
be denied the benefits of, or be subjected
to discrimination under any program or
activity receiving Federal financial assis-
tance.

The Department of Education administers most federal assis-

tance to colleges and universities, and so our litigation in

this area depends primarily on actions of that agency.
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When this hdministration first took office, the Department

of Justice had Title VI litigation pending against the higher

education systems of two states, Louisiana and Mississippi. Both

had been referred to us by HEW some years ago. Each case alleged

that the states had established dual systems of higher education

by discriminatorily creating segregated colleges and maintaining

them as predominantly white end predominantly black institutions

even after Brown v. Board of Education. Since such systemic

discrimination in the admissions practices, as well as all other

phases of college administration, necessarily segregates students

on the basis of race in all federally funded campus activities,

elimination of discrimination in each federally assisted 'program

or activity' requires systemwide relief.

In enforcing Title VI we seek to ensure quality desegregated

higher education. Our goals are twofold: First, to enhance

educational offerings at historically black institutions which have

suffered terribly from the discriminatory allocation of public

resources. Second, to attract both to traditionally black and

traditionally white institutions students of the other race. In

this endeavor, enhanced educational quality and desegregation are

complementary aims.

In September of 1981, we entered into a consent decree

settling the Louisiana higher education case. This decree, copies

of which I have previously provided the Committees, embodies the
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goals just mentioned. For example, at Grumbling State University

the decree provides for a new school of nursing; for joint degree

programs with the LSU Medical Center in the fields of physical

therapy, rehabilitation counseling, and medical technology; for

masters degree programs in public administration, teachang, social

work and criminal justice; and for an M.B.A. degree program in

cooperation with Louisiana Tech. Similarly wideranging curriculum

enhancements were required for the New Orleans and Baton Rouge

campuses of Southern University.

The decree also includes a faculty development program

designed to improve the quality of instruction at Grumbling and

Southern. Improvements in existing facilities and the construction

of certai r. new facilities at those predominantly black institutions

are mandated under the decree as well. In order to promote funding

adequate to meet the operating needs of Grambling and Southern,

the decree provides for a review of the state appropriations formula

and a special appropriation of Si million to be used for the general

enhancement of those institutions.

Under the decree predominantly white institutions employ

a variety of techniques to increase other-race enrollments. Con-

siderable emphasis has been placed on programs designed to inform

students of available educational opportunities and to recruit other-

race students. Developmental or remedial educational programs have

been utilized to reduce black attrition rites. Cooperative efforts
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between geographically proximate institutions are required,

including faculty and student exchanges and joint decree programs.

These and other measures that we have adopted help to ensure equal

access for all students, regardless of race, to a quality educational

institution of their own choosing.

We have declined, however, to impose racial quotas for

students or faculty. As in every field, the goal of nondiscrimi-

nation in higher education is paramount. Each individual has a

right under the Constitution to be judged on the basis of his or

her qualifications, background, skills and talents, and not

merely as a member of a particular racial group. Quotas are

fundamentally inconsistent with this principle. As matter of

both law and policy, they deserve no place among the arsenal of

weapons used to fight discrimination -- the very evil they perpe-

tuate.

We are presently negotiating with Mississippi officials

in an effort to settle that longstanding litigation. Last year

the Department of Education requested us to take enforcement

action under Title VI against the Alabama and Ohio systems of

public higher education. Pursuant to Congress' express policy

preferring voluntary compliance, we have been actively negotiating

with those systems in an effort to remedy constitutional violations.

Adams v. Bell, cited in your request, is a suit against

the Department of Education. The court's decision requires the

Department of Education to enforce Title VI by negotiating with
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specified states -- including Kentucky and Virginia -- concerning

their higher education systems. The Department of Education

can better respond to inquiries about the status of these nego-

tiations.

Your attorneys from the Civil Division are assigned to

represent the Department of Education in the Adams litigation.

The number of attorneys the Civil Rights Division assigns to

Title VI higher education cases varies with the complexity of

the litigation or negotiations. While on occasion as many as

ten attorneys may work on a higher education case, routinely

about five attorneys are assigned to them.

Finally, your letter asks about the status of the consent

decree() in North Carolina (pursuant to P.E. Bazemore, et al. and

United States of America, et al. v. Friday).' The Bazemore case is

not a higher education cast. It addresses employment discrimination

by North Carolina's agricultural extension service. Officials of

the North Carolina State University were named only because the

agricultural extension service is tangentially connected to the

state's land grant college program. In any event, while the

district court ruled against the Government at the trial level, we

are presently pursuing an appeal in the United States Court of

Appeals for the Fourth Circuit.

The Department's litigation with the North Carolina higher

education system is styled North Carolina v. NEW. A few years
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ago North Carolina sued NEW to enjoin administrative proceedings

the agency had initiated. Following extended negotiations, a

comprehensive settlement was reached between the state, its colleges

and universities and the Department of Education. While the Depart-

ment of Education is plainly better suited to discuss details of

that settlement with you, I should note in passing that the North

Carolina settlement served in many respects as the model for our

higher education settlement in Louisiana and contained a number of

the same features I described earlier in connection with the

Louisiana consent decree. You should also know that the North

Carolina federal district court approved the settlement involving

that State's higher education institution'. However, a separate

challenge filed by the NAACP Legal Defense Fund in the D.C. federal

courts -- which was unsuccessful in the district court -- is

presently pending in the United States Court of Appeals for the

D.C. Circuit.

2. Title IX. Title IX of the Education Amendments of 1972

States:

No person in the United States shall, on
the basis of sex, be excluded from parti-
cipation in, be denied the benefits of,
or be subjected to discrimination under
any education program or activity receiving
Federal financial assistance.

As with Title VI, our enforcement activity under this

provision is necessarily conducted in close cooperation with the
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Department of education. The principal issue we have addressed

is the legal one involving the question of the statute's coverage.

The first major effort of this Administration under Title /0

was the North Raven v. Dell case. Although the case did not deal

directly with higher education, it was significant Title IX

case with direct impact on institutions of higher education. In

that case, we argued before the Supreme Court that Congress intended

to prohibit sex discrimination in employment in any federally

assisted education program or activity, whether or not the primary

purpose of funding was to aid in the employment of personnel

for the financially assisted program. The Court ruled along the

lines of our brief, thereby significantly enhancing Title IX as

a vehicle for addressing sex discrimination in employment in

institutions of higher education -- as well as other areas

affected by Title IX. In fact, prior to the decision in North

Haven, we had sought Supreme Court review of two higher education

cases in which courts enjoined federal administrative action

against Seattle University and the Junior College District of

St. Louis. After North Haven, the injunctions were lifted.

We have also broadly construed the types of assistance

which may subject recipient to Title IX review. We recently

filed briefs with the Supreme Court in Grove City College v.

Bell, No. 82-792, and Hillsdale College v. Department of Educa-

tion, No. 02-1538. In both cases, the colleges contend that
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because the only federal aid they receive is student aid, the

institutions are not 'recipients* of federal aid and therefore

are not subject in any way to Title IX. We argued successfully

in the lower federal courts in both cases that the college's

receipt of federal student aid put the college in the position

of receiving a form of federal financial assistance within the

meaning of Title IX. Supreme Court review was sought and the

Court granted the college's petition for a writ of certiorari in

the Grove City case; briefs are due to be filed by the parties

this summer.

In addition to discussing the coverage of Title IX over

employment practices, the North Haven decision confirmed that

Title /x enforcement activities must be "program specific' -- that

is, they must address discrimination occurring in the specific

programs or activities receiving federal assistance. As a result

of that directive from the High Court, the Departments of Educa-

tion and Justice have worked together to bring the enforcement

efforts in this area in line with the program-specific requirement.

Department of Education's Assurance of Compliance regulation, for

example, no longer is construed as having application to an insti-

tution as whole, but only to those federally assisted programs

At the institution. Moreover, as part of the Justice Department's

coordination role under the federal funding statutes, we are

independently analyzing Title VI and Section SO4 coverage in

light of North Haven and the circuit court decisions both before

and after North Haven that have interpreted the statutes as

being program - specific.
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In this regard., you have asked that I discuss University

of Richmond v. Sell. There. the University sued the Secretary

of education to enjoin the Department from investigating allega-

tions that the University discriminated against women in its

intercollegiate athletic program. The government countefclaimed

that the University's failure to turn over requested information

violated Title IX and the University's own assurances of complisnce

that it signed when it received federal assistance. The district

court enjoined the investigation, holding that no allegation had

been made, nor any evidence introduced, to indicate the University's

intercollegiate athletic program did in fact receive direct

federal financial asststance, and therefore the federal government

had no authority under Title IX to investigate the allegation of

sex discrimination.

Soth the Justice Department and the Department of tducation

carefully reviewed the district court decision and decided not

to appeal. As the court noted. the University received only

federal atudelt aid and federal library grant. Totally absent

from the case was proof, or even a suggestion, that the alleged

discrimination affected any specific programs which received

federal financial assistance. This deficiencp in our view.

made federal investigation in this case improper under the

standard established in North Mayon requiring that federal en-

forcement of Title Ix be program specific.
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In this connection, it should be noted that Congress did

not. in enacting Title IX, give the Government unrestricted

authority to investigate see discrimination in educational insti-

tutions generally. The plain language of the statute makes this

clear. A comparison of Section 1101 and Section 904 shows that

the latter provision is institution-wide in scope. in contrast

to the program-specific nature of section 1101. The Supreme

Court relied on this very comparison in its North Raven ruling.

Moreover, the legislative history of Title Ix reveals that the

program- specific limitation was needed in the statute in order

to secure passage. The intent of Congress was that the Govern-

ment assure itself that the action it seeks to investigate under

Title IX occurs in a federally assisted program or activity

before the investigation is undertaken.

As you may know, after the Government decided not to

appeal the Richmond decision, I exchanged letters with the Civil

Rights Commission discussing the case. In these letters I

explained the basis. in some detail, for the Government's decision

not to appeal the Richmond case. This determination was, of

course. based on the particulars of the litigation and the specific

court ruling. It in no way signaled a relaxation of our enforce-

ment commitment under the anti-discrimination statutes covering

federally assisted programs or activities. I have furnished to

the Committees copies of this correspondence.
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In addition, earlier this year, at the request of Secretary

tell. the Civil Rights Division of the Department of Justice,

following discussions with the Secretary and members of his staff,

and an exchange of enforcement information, prepared memorandum

discussing the impact of North Haven on the scope of an agency's

investigatory authority under Title VI, Title IX. and Section 504.

This memorandum undertakes to deal with the practical implications

of the 'program specific limitation in these statutes in some

detail. Rather than repeat the contents of the memorandum, I

have attached a copy to this testimony.

Another sex discrimination case which VAS pending when

we took office was United States v. Massachusetts Maritime Academy.

That case, in which we alleged that the school refused to admit

women as cadets, was filed under Title IV of the 1964 Civil Rights

Act. 42 U.S.C. 2000c-6. After we put on our case in the summer

of 1982. the court denied defendant's motion to dismiss the case.

The court recessed the trial, and has scheduled it to resume on

May 31.

3. Section 504. Section 504 statest

No otherwise qualified handicapped indi-
vidual in the United States as defined in
section 706(7) of this title, shall, solely
by reason of his handicap, be excluded from
the participation in. be denied the benefits
of, or be subjected to discrimination under
any program or activity receiving Federal
financial assistance or under any program
or activity conducted by any Executive
agency or by the United States Postal
Service.
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The issues presented in the enforcement of 504 are similar,

but not always identical, to those 'resented in a Title VI or

Title Ik case. As the statute is drafted, additional questions

have frequently arisen regarding, for example, whether a handi-

capped person is 'otherwise qualified' for a particular federally

assisted program or activity, or the extent to which the program

in question should undergo needed alteration in order to accommo-

date handicapped participants. Whenever such issues are presented,

the Government's responsibility is to see to it that handicapped 2.

individuals are afforded the maximum benefit and consideration

required by law.

In this regard, our enforcement of Section 504 is necessarily

shaped in large measure by court decisions interpreting the statute.

The lead case is. of course. Southeastern Community College v.

Davis. involving the Supreme Court's only extensive discussion

of 504. That unanimous decision offers substantial and binding

guidance on the manner in which the statute should be enforced.

Since the case involved a post-secondary institution, its effect

on the enforcement of 504 in those institutions is apparent. more-

over, certain of the Court's language plainly has broader implica-

tions. Its characterization of Section 504 as a nondiscrimination,

not an 'affirmative .ction. statute (442 U.S. at 411) clearly has

general applicability. So, too, does the Court's acknowledgement

that a recipient's obligation to accomodate handicapped interests
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may well not demand program alterations of such magnitude that they

would result in an 'undue financial and administrative hardship'

to the recipient (412 U.S. at 412).

It is, of course, one thing to state the general principle)

it is quite another to insure its proper application in different

factual settings. Our litigation effort has attempted to strike

the proper balance that is fully sensitive to the interest of the

handicapped complainants, on the one hand, and faithful to the

intended reach of the statute, on the other hand. To this end,

we argued in Nelson v. Thornburgh, that Section 501 required the

provision of a reader for blind welfare case worker by the State

of Pennsylvania. In another case, Peck v. County of Alameda, we

supported reimbursement to a deaf juror of the costs of sign

langJage interpreter used during the trial in which the juror

participated. And more recently, in Georgia Association of Retarded

Citizens v. McDaniel. we advised a federal appeals court that,

contrary to some lower court decisions, Davis did not require

invalidation of the Department of Education's Section 501 regu-

lations dealing with procedural safeguards available to handicapped

children receiving an elementary and secondary public education.

On another front, we also filed an amicus brief in the

Supreme Court in University of Texas v. Camenisch. No. 80-318,

giving implicit recognition to a private right of action under

Section 504. In addressing the issue in that case - whether
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a deaf college student was entitled under 504 to an interpreter -

this Administration set out its view that complying with 504

may indeed require expenditures by the recipient of federal

assistance, and that interpreter's services are the type of

auxiliary needs which colleges covered by 504 could well, in

proper circumstances, be compelled to provide. The precise

'line drawing' that must take place under Section 504 in such

cases will invariably turn on the facts of particular cases, and

general pronouncements in this area are thus of little value.

We will continue to look primarily to the courts for guidance in

shaping Section 504 enforcement, participating where appropriate

in an effort to assist the judiciary in making these difficult

decision of statutory interpretation.

You also asked specifically about our coordination acti-

vities under Executive Order 12250. Those activities span the

spectrum of federal assistance statutes, including more than 50

code provisions in addition to Titles VI and IX and Section 504.

In light of this wide-ranging responsibility, our enforcement

plans plainly cannot be directed only at institutions of higher

learning, but must respond to civil rights offenses of whatever

kind or variety in all programs or activities receiving federal

financial assistance.

It is true that our regulatory review efforts have since

1981 concentrated most heavily on Section 504. During the past

18 months, we have approved 10 different agency regulations
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addressing the requirements of 504 in federally assisted programs.
4

We also undertook an extensive study of the 504 coordination

regulation:: for federally assisted programs, at the conclusion

of which it was decided not to issue a notice of proposed rule-

making soliciting comments on proposed regulatory revisions, but

rather to leave in place the existing coordination regulations

and seek, where necessary, to obtain clarification through the

courts. At the same time, we haw sent to all federal agencies

prototype regulation for enforcing Section 504 in federally

conducted programs. We have previously provided the Committees

a copy of the prototype. Such guidance was desperately needed

since most agencies have yet to issue any regulations in this

area, despite the fact that the 'federally conducted* amendment

to Section 504 was added in 1978. Our hope, and expectation, is

that, with the prototype regulation, most executive agencies

will be able to publish their own 504 WPM for federal programs

in the very near future.

This canvass of our enforcement activities is obviously

not intended to be exhaustive. It is, however, representative

of the kinds of things we are doing under the several civil

rights statutes I have mentioned. As my testimony of a little

over one week ago before the Subcommittee on Civil and Constitu-

tional Rights substantiated, our record is an impressive one of

which we can be proud. It demonstrates an unflagging commitment

to ferret out and eliminate unlawful discrimination in all of

its ugly forms, wherever it might be found. That is the battle

for all of us to fight -- together, not separately if we are

to prevail.

Thank you. I will be happy to answer any questions.
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War 011. *Saw YAWS Orrif

I. Sonorable V. N. 1.11
Secretary of Oducatin
U.S. Deportment f Oducatis
400 Maryland Avenue, S.W.
Washington, D. C. 32303

Deer Nr. Secreterys

Mwomoa&CMow

March 15, 1922

Inclosed is the Memorandum we discussed ooncerniog
investigatory activities of the Department of 'duration under
?Me VI of the Civil Right. Act of 1004 (43 U.S.C. 5 2000d).
Title IX of the Iducation Amendments of 1073 (20 D.N.C.
I 1111) And Section 504 f the Sehabilitation Act f 1972
(20 U.S.C. 5 794). 2 would be plessed to discuss this matter
with you further if you Nave additional questions following
review of the enclosure.

sea Daniel Oliver
Sorry Singleton
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W. Deperbono siJestIce

avEitishtsDivisioe

WWWOWAMftwAawm700,011 1104sa. AC SUP

March 15, 1913

MIXORANDIP4

The civil rights statutes, Title VI (42 U.S.C. 2000d),
Tits.; IX (20 U.S.C. 1411), and Section SO4 (21 U.S.C. 714),
provide the Department of Education (hereinafter the Department')
with authority to regulate and investigate recipients of
financial aid from the Deportment on program- specific
basis. lased on the Department's.descriptions of its financial
assistance programs, it appears that the Department's funding
statutes fall into three broad categoriess (1) assistance
to a specific program of a recipient, as determined by the
statute's particularised purpose(s) and the use of the federal
financial assistance by the recipients (2) general assistance
to recipients, and (3) assistance for the construction of
facilities. The purpose of this memorandum is to explore
programmatic enforcement procedures within each of these
categories.

Investigatory Responsibilities

The obvious starting point in the Department's
investigatory process is with receipt of an allegation of
discrimination, or upon submission of evidence giving rise to
a reasonable belief that discrimination is occurring at an
institution. In the normal course, it is presumed that the
Department can ascertain from its own funding records whether
financial assistance is being provided to the purportedly
offending institution, and, if so, under what funding program
or programs. The enforcement experience of the Civil Rights
Division under the various Federal assistance statutes confirms
that this basic record information is readily available in
most instances and easily ascertainable.

If the challenged institution is not one receiving
federal financial assistance under Department program, the
alleged discriminatory behavior cannot be investigated by the
Department's Office of Civil Rights (OCR). this conclusion
does not foreclose a private action by the complainant, nor
does it immunise the institution from possible investigation
by another Federal agency (e.g., Office of Revenue Sharing)
if that agency is providing financial assistance.
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Assuming Department funding under one or more of its
financial assistance programs, OCR's investigatory authority
Is shaped by the nature, purpose and use of the particular
kind of assistance pro,vided to the recipient. It is in this
connection that the several categories of funding statutes
become important.

A. Specific Assistance Programs. A recipient receiving
federal financial assistance under specific, particularised
assistance programs of the Deportment may, under the above
civil rights statutes, only be regulated and investigated in
those programs. 1/

ExamPlim of the proper approach to enforcement of
civil rights protections under these statutes includes a
recipient which receives only adult education assistance (20
U.S.C. 1201) say only be regulated and investigated in the
operation of its adult education program; a recipient which
receives assistance only for its library (e.g. under the
College library resources program (20 U.S.C. 1022-24) or the
public library services program (20 U.S.C. 352054)) may only
be regulated and investigated in the operation of its library;
recipient which receives assistance for its bilingual vocational
education program (20 U.S.C. 2411-21) may only be regulated
and investigated in the operation of its bilingual vocational
education program; recipient which receives only work study
funds (42 U.S.C. 2753) or Pell grant funds (20 U.S.C. 1070a)
say only be regulated and investigated in its student financial
aid activities. 2/

1/ A recipient receiving Federal financial assistance under
sore than one program administered by the Department say be
regulated and investigated in all such programs.

2/ For listing of additional specific assistance statutes,
Tee Appendix A, infra.
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A small number of the specific assistance statutes
administered by the Deportment, while not constituting
general grant in aid to the recipient, do encompass multiple
progress or activities of the recipient. In such case, the
recipient's application should delineate the specific programs
for which Department assistance is being requested, and a
presumption thus attaches that all programs so identified
in the application do indeed receive federal aid. Coles'
the Department has independent knowledge that only certain
of these programs are receiving Departmental assistance, or
showing is made by the recipient that listed program is

nonfunded -- which would in either event rebut the presumption --
the Department may regulate and investigate all such programs. 3/

O. General Aid Programs.: When the federal financial
assistance that the Department provides is in the fors of
general grant or general aid that is not earmarked for
particularised programs, all the programs and activities of
the recipient fulfilling the broad purposes of the assistance
statute are presumed to be covered by the applicable civil
rights laws. In order for a recipient in such circumstances
to avoid Department investigation of any of its programs,
evidence sufficient to rebut the presumption as to that
particular program(s) must be forthcoming. Once the Department
is satisfied that the identified program(s) does not in fact
receive any of the Federal financial assistance going to the
recipient in the fora of general aid, further investigation
in that area is foreclosed as being outside the coverage of
the civil rights statutes.

17 An example of a multiple program assistance statute
Is 20 U.S.C. 3231, which provides for bilingual education
assistance to a school district that may be used for, inter
slim, elementary and secondary bilingual education programs,
prat bilingual education programs, and preschool bilingual
education programs, and requires the recipient to list the
activities for which it wishes to receive assistance. If
school district lists in its application only elementary and
secondary bilingual education programs, the presumption is
that they alone receive federal funds and are subject to
Department scrutiny. If, on the other hand, the adult and
preschool bilingual education programs are listed on the
application as well, then all the listed programs are presumed
to be within the coverage of the civil rights statutes,
subject to rebuttal only to the extent it can be shown that
those programs are in fact not receiving federal funds.
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Tor example, if the Department determines that a local
educational agency receives impact aid funds (20 U.S.C. 236-
66), the Department may presume that all of the elementary
and secondary programs and activities of the school district
receive Federal financial assistance. 4/ Therefore, it may
regulate and investigate all such programs and activities
except to the extent that the recipient demonstrates some of
its programs do not receive such funds. A similar analysis
obtains for recipients of Federal financial assistance for
developing institutions (20 U.S.C. 1051, see 20 U.S.C. 1052(a)(1)(D)).
The Department may assert jurisdiction over all academic,
administrative, and student service activities of such a
recipient under the same rebuttable presumption mentioned
above. 2/

C. Construction programs. The Department also provides
construction funds to institutions to assist in the building
or renovating of school facilities. In such circumstances,
the civil rights Federal funding laws permit the Department
to reach discrimination in all of the programs and activities
conducted within the wholly or.partially funded buildings,
whether they were built for athletics or philosophy. The
Department administers a number of such construction assistance
statutes including those under the federal impact aid program
(20 U.S.C. 6311 id. 646)1 Nigher Dducation Act (20 U.S.C.
1132c), and LibriFy Services and Construction Act (20 US.C.
3SSa).

CONCLUSION

Congress undertook through Title VI of the Civil Rights
Act of 1964, Title IX of the Sducation Amendments of 1972,
and Section SO4 of the Rehabilitation Act of 1973 to reach
discrimination based on race, sex and handicap, respectively,

rrOther programs conducted by the local educational agency
beyond the scope of the broad purposes of the impact aid
statute would not be covered.

It should also be noted that Congress did not intend that
the termination of Federal financial assistance under general
aid programs be wholesale in nature. Only the portion of the
general federal aid used in the part of the recipient's programs
where discrimination has occurred may be cut-off. This may
involve pro-rata termination of Pederal financial assistance
if the precise amount of Federal financial assistance involved
cannot be determined.

1/ For a listing of other general assistance statutes, see
Kppendix 5, infra.
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In any program or activity receiving Federal financial
assistance. The Supreme Court held in North Maven bard of
Education v. Bell, SO U.S.L.N. 4501, 4507 (11821, that the program-

1Trrspriatufitif those crosscutting discrimination statutes
must be faithfully observed in their implementation and
enforcement. if

Thus, where, as the court Mad in University of Richmond v.
Sell, S43 F. Iupp. 321 (R.D. Va., 1982), the desired
175Tstigation involves program (i.e., athletics) other than
the one (i.e., student financial aT3T-receiving rederal funds
under a sWirfic assistance statute (i.e., Pell Grants), the
Department cannot conduct such an invilErgation without first
establishing that the challenged program (i.e., athletics)
receives Federal funding. It is only when-1n institution
receives general federal grant that the Department can
indulge the presumption of comprehensive programmatic coverage
for investigatory purpose*, subject of course to rebuttal by
the recipient as to any program not actually receiving /federal
assistance.

One important caveat needs to be added. In the educational
arena, particularly, discrimination in an institution's
admissions' po/icy necessarily infects all programs and
activities of the college or university. In view of this
reality, claims of discrimination in the student admissions
area, if reasonably grounded, provide adequate basis for the
Department to investigate the admissions program even when it
is not funded, so long as any of the institution's other
programs or activities receives federal financial assistance.

114 would not expect this analysis to occasion much
change in the Department's current investigation practicer.
To the extent it b.:Cvaltll necessary to better tailor future
investigatory efforts to discrete funded vocrams -- rather
than launching a broad-based inquiry of the institution as
whole -- that is statutory mandate recognised by the U.S.
Supreme Court, and we can hardly afford to ignore it.

*sistan'. Attorney Genera
Civil Rights Division

8/ To similar effect are* Dougherty County School System v. Sell.
WC. 78-3314 (11th Cir., Dec. 20, 1502)1 Milisdale College v.
SEW. No. 40-3207 (6th Cir., Dec. 16, 11112), Rice v. president
1-0 fellows of Marvard Coll e. 663 P.2d 336-TI1t Cif7,11111Ts
Drown v. lb * , 0 . (Sth Cir., 1081), Board of
NETIc Instruction of Taylor County v. Finch, 4117733-T06O
(Sth Cir., ISM; Men v. Ann Arbor Scr-o-rolloard, S07 f. Supp.
1376, 1313 (R.D. MTEK7-1981), aff'd on ot -r rounds, No. 81-12S1
(6th Cir., Peb. 2, 1583)1 Mandel v. RCN, 4.a . upp. S42
(D. Md. 1576), aff'd en baii67in *Willy divided court, Sll
P.24 1273 (4th Cis.), cert. denied. 435 U.S. 862 (1578).
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APPiNDIS A

Other specific assistance statutes administered by the

Department of Oducatlon Include: grants for the disadvantaged
including those going to local educational agencies (20
U.S.C. 2711; id. 3103(a)(1)(A)), state agency program for

migrants 20 071.C. 3103(a)(2)(A)). handicapped (20 U.S.C.
3403(a) (21(111. neglected and delinquent (20 U.S.C. 3103(a)(2)(C)).

state administration (20 U.S.C. 2044), evaluation and studies

(20 V.S.C. 1226b); migrant education (20 V.S.C. 2161); state
grants pursuant to 20 U.S.C. 3111 et peg.. secretary's discretionary

fund (20 U.S.C. 3111). inexpenslvs-Soadletrlbutlon (20
U.S.C. 3111(b)(1)), arts in education (20 U.S.C. 3111(b)(21),
alcohol and drug abuse education (20 U.S.C. 31S1(b)(3)),
law- related education (20 U.S.C. 3001-031. discretionary
projects (20 U.S.C. 3111(a)); training and advisory services

(42 U.S.C. 2000c-3), Follow Through (Part S. *redstart fellow-

Through Act), Wender Pellowshlps; women's educational
equity programs (20 O.S.C. 3341-41). bilingual education training
grants (20 U.S.C. 3261), bilingual desegregation grants (20

V.S.C. 3261)/ individual Indianreducation programs (20 U.S.C.

241aa; id. 3311'; id. 1211a), individual education for the handi-
capped programs (T U.S.C. 1411; id. 14111; id. 14221 id. 1421;

id. 14241 Id. 14231 id. ,.424a; U. 1451-07 143Tid. 143 id. 631;

Tae 612; Or 634; id. 1431; id. Ii32; id. 143fT id. 1411TI
Sdividuarrshabiltration sergress and Undicapperrimiarch
programs (29 U.S.C. 720(b)(1); id. 730; id. 770; id. 7110; id.

7961 id. 711(c); id. 774, id. 77f); individual vorfElonal ag3
adult-iducation ingrams (I15 O.S.C. 2330-34; id. 2310-141 id.
2303, Id. at 2401-021 id. 2370/ id. st 23101 N. at 2301; 13.

2302(47 id. 11; id. 11331; IndiVadual studenT-ilnancial assistance

programs Tic o.i.e7 1070b) id. 1917aal id. 1070c); individual

higher and continuing education programs (20 U.S.C. 107041; id.

107001; id. 20 U.S.C. 1221-1(b1121; id. 20 U.S.C. 1133; id.

1121; Id. 1130; id. 1134d; id. 1134; N. 1134L, Id. 1114n; id.
113da-IT; librarTis and learning ream-Tires (20 U.I.C. Met
id. 1022-24; Id. 1031-341 id. 1041-44).

APPENDIX II

Other general aid programs include certain assistance
to new community colleges under the Pund for the Improvement
of Postsecondary 'duration program (20 U.S.C. 1135a-2) and

aid to land grant colleges (7 U.S.C. 321 -2a).
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Mr. SIMON. Thank you, Mr. Reynolds.
Our final witness is Hon. Mary Frances Berry, member of the

U.S. Commission on Civil Rights. Commissioner Berry.

STATEMENT OF MARY FRANCES BERRY, MEMBER, U.S.
COMMISSION ON CIVIL RIGHTS

Dr. BERRY. Good morning, Mr. Chairman.
Before I came up here this morning to testify, I was a little bit

disturbed about the civil rights enforcement record of the adminis-
tration in higher education. Now that I came up here, I am greatly
worried and more disturbed than I was. Based on what I have
heard and what I have read here, I have even more serious con-
cerns.

I might say that I have been watching this whole process of civil
rights enforcement in higher education in government and out of
government for about 10 years, in a bipartisan way. I mean, I was
the first consultant to the Office of Civil Rights to organize a
higher education division when Secretary Weinberger, who is a Re-
publican by the way, was Secretary of HEW and when Stan Pot-
finger ran the Office of Civil Rights. I was also on the Democratic
administration as Assistant Secretary and very much involved, and
between that period provost at the University of Maryland, College
Park, and chancellor at the University of Colorado, being out there
in an institution and seeing what it was like on the other side of
the table.

I can say now, with my experience with the Commission, we rec-
ognize that there have always been delays in civil rights enforce.
ment in higher education, and I have seen it in and out of govern-
ment. But this is the first time we have had attempts to change
policy, and to do it in a way that would narrow the scope of the
law without either waiting for the Supreme Court to decide that it
should be narrowed, or asking Congress to change the law. We
have seen a persistent pattern of that happening over the last 2years.

To answer specifically your questionsand by the way, I have
written testimony that I would submit for the record, as well as
documents pertaining thereto.

Mr. SIMON. That will be entered in the record.
Dr. BERRY. To answer specifically your questions that were posed

to us, in sum, the experience of the Commission in gathering infor-
mation on this subject has been either letters that, as it turned out,
do not fully disclose what is going on, or letters that are unrespon-
sive, and repeated attempts to get information, in particular from
the Education Department, and then having to threaten to subpena
information from them before we could finally get a full response.

What is our evaluation of the policies? Based on what we know
about them generally, we again think this is an unprecedented di-
vergence from past practices in Republican and Democratic admin-
istrations that pose a threat to civil rights. What the implications
are generally, we think the people who are relying on this protec-
tion, to keep them from being discriminated against on the basis of
race and sex in higher education, will have their rights under-
mined by this approach if it should ever become validated by the
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court, and now they are having their rights undermined by the De-
partment of Justice and the Education Department proceeding as if
the law has been changed when the law hasn't even been changed.
More about that, Mr. Chairman.

The Department, of Justice and Education Department have been
trying to narrow the instances in which they can subject a school
to civil rights enforcement That is really what they've been doing,
and they have been doing it in a variety of ways. Under title VI,
they talk about these consent decrees that they have. I was dis-
turbed to hear them say they were modeled on the North Carolina
consent agreement, which in fact is going to reduce the higher edu-
cation opportunity available to blacks in that State. It may result
in some desegregation for black institutions, vet", little desegrega-
tion of the predominantly white institutions, and I predict that in
10 years you will have fewer blacks, percentagewise and number
wise, who will be able to go on to institutions of higher education
because of the failure to set goals and timetables for the predomi-
nantly white institutions.

All of this was done in violation of the guidelines which had been
approved by OCR and by the court to be used in civil rights en-
forcement in those States. So I just think that's outrageous, the
Commission thinks it's outrageous, and in the case of Louisiana,
also.

The other thing that they have done is thatwe know the sad
tale, which they didn't mention, last year of the fight over the tax
exemption for segregated institutions of higher education, which
went its shabby little way all the way up to the Supreme Court
having to ask for a special counsel because the Justice Department
refused to defend what we regard as justice in that case. So that
was another effort on their behalf.

But the cockpit of the current battle in higher education is title
IX, and how interpreting title IX narrowly will affect not only
equality of educational opportunities for women, but title VI en-
forcement and title IX enforcement.

We at the Commission have watched very closely as Justice and
the Education Department have tried to decide how many different
ways they can find to narrow the scope of title IX without again
asking Congress to pass a law, or without waiting for a Supreme
Court decision, and ignoring the 1975 regulations.

We watched them as they tried to decide whether to exclude
GSL's as Federal financial as stance, and I came up here at year
and testified in that regarc We noted that in their regulatory
agenda they said they propo r to issue a notice of proposed rule-
making, doing it anyway, al r all the testimony and everything
else.

I was really disturbed this morning to hear Mr. Singleton say, in
reading his testimony, that, in fact, they are planning to issue this
not-,:e of proposed rulemaking, excluding guaranteed student loans,
which is the big bucks, as we know, in higher education, as a basis
of Federal financial assistance for which one can enforce a title IX.
And for them to do that in face of the bipartisan support over the
years for the interpretation that it is financial assistance, I just
consider outrageous This will create tremendous problems in this
area.
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So I am also disturbed because we, as recently as the day before
yesterday, received a letter from the Secretary in which he assured
us that no changes were being made in the regulations. And I come
here this morning and find out that they are planning to issue an
NPRM on this subject anyway. So we will have to assess that
letter.

The other thing we watched and wrote letters about back and
forth, all of which are in the documents which I will submit for the
record, is when Justice tried to decide not to appeal the Richmond,
case, what to do about the Richmond case, and we watched that
and we wrote back and forth as the Assistant Attorney General
has noted, and we watched as they decided not to appeal Hillsdale
College.

And what is wrong with those cases, Mr. Chairman, is not only
that they do not follow the interpretation of the legislative history
on title IX, but they have absolutely nothing to do with how higher
education institutions operate. Anybody who has ever run a college
or a university knows that student aid is the major financial sup-
port that goes in there, and that that money is used for everything
in the institution, which is why all those college presidents come
and argue before your committee and before Appropriations every
time somebody talks about cutting off the money. So for someone
to say that student aid is restricted only to the student aid office
and has nothing to do with anything else in the college or universi-
ty, is just plain crazy, irrational.

In the letters that we got back and forth from the Justice De-
partment, I discover now that we were sort of led down the garden
path. Each time we would get these letters, which would tell us
"we're only discussing these cases on a case-by-case basis; it doesn't
mean any shift in overall policy," and we kept being led down the
garden path, but we were bothered when we noticed in the Justice
memorandum letters to us the cases they kept citing were all the
cases that were opposed to the notion that there was a broad inter-
pretation of title IX. But we kept walking down the garden path.

We noted even one case that they kept citing as being on point
was based on a case that was overruled, the North Hauen case. But
we kept believing them and we kept writing back to them, telling
them that in North Hauen, the Supreme Court did not define pro-
gram specificity and said, in point of fact, that it wasn't defining it.
So please don't keep telling us that the court has already said what
program specificity is. We kept writing that and we kept trying to
say that the court had even approved HEW's use of the "infection"
theory on this matter in North Hauen. But we got these letters,
and now we are really worried and our worst fears were realized
when we got the March 15, 1983 memorandum from the Assistant
Attorney General to the Education Department.

Our worst fears were realized. Here we have title IX slopping
over into title VI enforcement, 504 enforcement, which weren't
even in the North Haven case, all of it based on some argument
about North Haven requiring us to pinpoint exactly this, and then,
in fact, we find the civil rights enforcement in this area is actually
in jeopardy.

The other thing that puzzled me this morning is we worried
about Grove City. which in our opinion is a good case and which
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does affirm a broad view of civil rights enforcement under title IX,
and, by implication, it applied to title VI, and we would worry
about what the Justice Department was going to do in that case.
Were they going to do what they did in the tax-exempt schools
case, either switch sides, drop out of the case altogether, or require
a special counsel?

This morning I am puzzled. The Assistant Attorney General said
that they had already filed their brief. My understanding was it
was not to be filed until July, and we had asked them to tell us
what they planned to do about it. I don't know the answer. But if
they do switch sides, there will be no case, or there may have to be
a special counsel.

In Croix City, or in any case like this, a negative ruling that
would narrow civil rights enforcement under title IXand by im-
plication in title VI and 504what that would really do, it would
mean that women's educational opportunity would be cut off in
certain programs on these college campuses, that access of the
handicapped, for example, to something more than the student aid
office, would be cut off, and about $13 billion of money in the edu-
cation budget of this Government would go to higher education in-
stitutions in student aid without any assurances of compliance to
the Civil Rights Act, and you would have Federal resources going,
in some cases, to support discrimination. This worries us greatly.

There are all kinds of implications, too, Mr. Chairman, for areas
not under the jurisdiction of this subcommittee, in the health area.
What about medicare and medicaid? What do you do there? Is
there some kind of pinpointing theory? What about urban mass
transit systems and a whole range of issues?

We would like to see the Justice Department on the side of argu-
ing, as it always has before, that there ought to be a broad view of
what title IX and title VI and 504 mean, and that these statutes
are designed to see to it in advance that Federal resources do not
possibly go to institutions that discriminate, and in arguing other-
wise, not only is it acting in a way that the law does not require
and it is clearly a matter of policy, as some of the letters that we
are putting in the record will showbut what they are doing is,
and without the Supreme Court telling them that they have to do
it, breaking faith. They are breaking faith with all the people who
fought and died and marched for title VI, and who thought it had
broad implications.

It is the same thing they did in the tax-exempt schools fight.
They are ignoring the fact that the law is there and what it meant
and what all these people struggled to get, and just say "well,
you're going to have to pass another law; we're just not going to
interpret it that way." They are breaking faith with all the people
who struggled and worked for title IX and 504, Mr. Chairman. I
still have some hope, and hope, indeed, that they will change their
mind.

Thank you.
(The prepared statement of Dr. Mary Frances Berry with attach-

ments follows:]
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PREPARED STATEMENT OF MARY FRANCES BERRY, MEMBER OFTHE U S. COMMISSION ON
CIVIL RIGHTS

Chairman Edwards, Chairman Simon, and members of the subcommittees, I

am Mary Prances Berry, member of the United States Commission on Civil

Rights.

The Commission is pleased to respond to your request for testimony on

the enforcement of civil rights statutes in Nigher education, specifically

Title VI of the Civil Rights Act of 1964, Titi, a of the Education

Amendments of 1972, and Section 504 of the Rehabilitation Act of 1973.

These laws, fully enforced, as Congress intended, would prevent diacrim-

Lnation on the basis of race, color, national origin, sex, or handicap

throughout most of the Nation's higher education system. They have not

been and are not being fully enforced.

Inadequate civil rights enforcement is education is not a new problem.

Ve have reported in the pest thAt emcees/fa delays and insufficient re-

sources for aggressive efforts too often have characterized enforcement

of Federal laws to provide equal educational opportunity in our Nation's

schools. What is different about the situation today is that the
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Departments of Education and Justioe have decided, as a matter of policy,

to give up trying to enforce requirements for eliminating the many perva-

sive forme of disorimination in education. Indeed, the polioies they

have adopted, unless reversed, could result in a narrowing of Title VI,

Title IX, and Section 504. In our view, administration initiatives are

leading toward a crisis for Federal equal educational opportunity

guarantees.

Since this administration took offioe, the Cmmaission has been

concerned by efforts to reverse longstanding Federal (Aril rights

enforcement polioies. In one area after another, the administration has

retreated from broad remed.ial interpretations of oivil rights laws

established in regulations and suocessfully defended for many years

during Republican and Democratic) administrations alike. The retreat in

education has been very pronounoed.

In January 1982, for example, the Treasury Department announced it

would abandon its 10-year polioy denying tax exemptions to racially

disoriminatory private schools, including colleges and universities. The

Justice Department, which was responsible for defending that polioy

before the Supreme Court, reversed its position and actually urged the

oourt to nullity lover oourt judgments against two such schools. It

maintained Title VI would have to be amended before it oould withhold tax

benefits to enforce nondiscrimination. As members of the Subcommittee on

Civil and Constitutional Rights may recall, the Commission testified

against this interpretation. We are pleased Congress aharea our view

that the enforcement was inadequate, not the law. Nevertheless, there
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might have been no effeotive voice for established Federal enforcement

authority in the julicial forum had the Supreme Court not taken the

extraordinary step of appointing a special counsel. A decision now is

pending in this case.

By the time the tax exemption issue arose, the Commission had noted

so many initiatives to roll back Federal civil rights protections in

education we felt compelled to write the President about the growing

pattern of threats to equal educational opportunity. If I may, I would

like to submit a copy of this letter for the record at this time.

Two items cited in our letter were the followings

e The Department of Education, in accepting higher
education desegregation plans, waived established
guidelines that have the force of law. In settling
its close against North Carolina, for example, the

Department ignored requirements, issued under
court order, that are crucial to eliminating the
vestiges of segregationist policies. These
requirements inolude meaningful goals for

.desegregating student enrollments, faculties and
administrative staffs and plans for eliminating
duplicative programs at neighboring black and white
colleges. Through the North Carolina consent
decree, the Department may have evaded compliance
with the court order.

e The Department of Education has continued sup-
porting one State higher education system (Alabama)
that refused to make even sinimal commitments to
equalizing opportunities for black students and
educators. Although Congress intended Federal
agencies generally to enforce Title VI by
terminating funds when all efforts to gain
voluntary compliance fail, the Department of
Education ... referred the case to the Department
of Justice instead. As in the pest, this action
further may dole), Title VI compliance.

The Commission continues to believe that the established guidelines

are minimal requirements for dismantling the dual system of higher educa-

tion and that the Education Department is legally obliged to enforce them.
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We, therefore, are greatly oonoerned by mounting evidence of comproaises

and delays and are pleased the subcommittees have chosen to probe the

recent record. Since you have scheduled other test/mom on this specific

issue, however, I would like to spend the remainder of sy time discussing

another area where changing policies jeopardise equal opportunity not only

in higher education, but in other federally- assisted programs.

I first want to summarize established Federal policies and then trace

recent events that show a major reversal is under way. Finally, I All

suggest some implications of the emerging policies and a few of the

unanswered questions they raise. V. believe no policy change should be

pursued while the oonsequences remain so doubtful and potentially detri-

mental.

The Immediate issue is the extent of the Education Department's

authority to enforce Title IZ in higher education. Under policies

codified in the Department's regulations, Title Et covers any education

program or activity receiving or benefiting from Federal funds. This

includes programs supported through the tuition and fees students pay with

Federal grants and loans. It also includes programs supported by funds

authorized for other purposes, such Ls Federal research grants and

contracts. The Department may investigate any unassisted program whose

discriminatory practioes may "infect" an assisted program. It does not

have to determine whether a program receives assistance before beginning

an investigation.

These policies, which parallel Title VI and Seotion 504 policies, were

adopted in 1975. They withstood Congressional scrutiny, including exten-

sive bearings before the Subcoamitto. on Postsecondary Education, and
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attempts to change them through limiting amendments. No definitive court

ruling since them has required the Department to restrict them. Indeed,

in the only WO Title II oases the Supreme Court has decided, it stressed

the need to interpret the law broadly in order to aocommodatu Congressional

objectives. _

The Commission reviewed administrative enforcement of Title II in

1980. W. found history of delays, inconsistonoiee, and failures to meet

commitments necessary to correct violations and encourage voluntary

compliance. Ws did not find an' deliberate policy choice in favor of

significantly narrowing enforcement of the law.

Shortly after the current Secretary of Education took office, however,

the Department began developing proposals to limit civil rights coverage

by exempting schools assisted only by federal student aid. The

Commission's letter to the President, which I already have introduced,

summarised the status a thin effort in Pebruary 1981 as follows

The Department of Education tried to exempt from all
its civil rights requirements over 3,500 post-
secondary institutions assisted by Pederal student
aid ... to prevent a court ruling that way uphold
its enforcement responsibilities. In an effort to
soot the Third Circuit's review of the Department
of Education's Title II enforcement authority [in
Grove City College v. Bell) the Secretary of
Education autaitt.aEr Department of Justice
approval a proposal to (name counting some types of
Pederal student aid as federal assistance for the
purposes of civil rights coverage, even though
oomrt ruling, hold'that schools are assisted by
such aid. Although the Department of Justice found
this proposal also oontrery to law, the Department
of Education pursued it nonetheless. When the
White House rejected the proposal, the Secretary of
Education announced he sight resubmit a modified
version.

As this summary indioates, the Department's efforts to narrow its

regulations were driven by policy preferences, not changes in the law.
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Chairman Edwards and Chairman Simon, I would like to submit f,r the record

at this time copies of departmental memoranda supporting this oonolusion,

including a memorandum from the Education Department's General Counsel to

the Secretary recommending they risk probable adverse oourt ruling to

make "a political point." Although the recommendation was overruled, the

Department oontinued its efforts to narrow oivil rights obligations based

on student aid and now plans to publish a modified proposal in July.

The first sign the Justioe Department would not uphold the Education

Department's established civil rights policies came last April, when it

agreed to drop its defense, in Grove City, of the Department's authority

to terminate Guaranteed Student Loans. In the hearings the Subcossittse

on Postsecondary Education then held, the Commission reviewed the sound

legal bases for the Government's former position and expressed oonoorns

about the polioy change. The Assistant Attorney General for Civil Rights,

however, testified that a sore restriotive polio, had not been adopted; he

merely had made a decision about ;articular case.

Then, in July, Pederal distriot court issued a ruling that severely

restricted civil rights enforcement in education in the Eastern Distriot

of Virginia. Specifically, the decision, in University of Richmond v.

Bell, Baited Education Department Title II investigations to progress

directly receiving P.deral funds specifically "earmarked" for them.

Progress assisted by Pederal student aid, research grants and contracts,

or funds directly received by another program all were shielded from

scrutiny, as were unassisted progress the Department formerly could

investigate under the "infootion" theory. In addition, the Department was
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enjoined from investigating any civil rights violation unless it first

could show that the allegedly discriminatory program directly received

Federal funds. Despite these serious inoonsistencies with the Department's

established policies and prevailing OLIO law, the administration decided

not to appeal Richmond.

Since the decision came down, the Commission has corresponded exten-

sively on these issues with the Secretary of Education, the Attorney

General, and the Assistant Attorney General for Civil Rights. We also

have issued a public statement and written the President about our

concerns. If I may, I would like to submit copies of this correspondence

and our statement for the record at this time.

Rather than summarizing each of these documents, I would like to pre-

sent the basic issuee as we see them. The Commission believes the

Departments of Education and Justice had ample grounds for appealing

Richmond and that their decision to let the ruling stand represented a

sharp reversal of longstanding Federal policies that were frmsistent with

the broad remedial purposes of civil rights laws. We believe the Richmond

court's theories, if adopted as nationwide policy, would decimate civil

rights protections in education under not only Title II, but Title VI and

Section 504. We also believe they ultimately oould jeopardise civil

rights protections in many other federally-assisted areas, such as health

care and municipal and social services, where serious discrimination

persists. The Commission fears Richmond standards will become nationwide

Federal enforcement policy if the preferences of the Justice Department

prevail.
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In his letters to us, the Assistant Attorney General discounted the

policy implications of the decision not to appeal Richmond. As in his

testimony on the Grove City brief, he suggested the decision merely

reflected an eat of a particular oase. His letters, however,

implied approval of narrow interpretations of Federal civil rights

protections, including the Richmond opinion. In conjunction with the

Education Department, moreover, the Justice Department chose not to appeal

another restrictive rul.ng, the Sixth Circuit Court of Appeals decision in

Hillsdale College v. Department of Healthi_Education, and Welfare. This

decision also limited Title IX protections to directly assisted programs.

As a result, higher education institutions satiated only by Federal student

aid in Michigan, Ohio, Kentucky, and Tennessee now may deny women equal

opportunity in perticular courses of study, other professionally related

activities, counseling, health services, housing, or the many other

aspects of campus life not directly targeted by Federal funds. The

Assistant Attorney General endorsed the reasoning in this case and

suggested that rulings upholding the Education Department's broad

enforcement authority, including the Third Circuit Court of Appeals'

decision in Grove City, were exceptional and extreme. His arguments

consistently implied that the Supreme Court's ruling in North Haven Board

of Education v. Bell "pinpointed" Title IX to directly assisted education

programs.

The Commission does not agree. As our letters repeatedly have

stressed, the Supreme Court in North Haven held only that Title IX is

"program specific." It expressly left open, for revolution in future

litigation, the question of the extent of coverage t.is term allows. The

majority said, 'We do not undertake to define 'prof ,. in this opinion."
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It also cited, as consistent with program specificity, Department of

Wealth, Sducatloo, and Welfare statement that any education prograa or

activity is eub:ect to Title IX requirements "if it receives or benefits

from" Federal financial assistance (emphasis added).

There has been no definitive ruling "pinpointing" Title rx or related

civil rights laws to directly assisted education prograue. There is

range of lower court opinions that could form the basis of a position on

the issue. Like the Iducation Department's regulatory plans, therefore,

the Assistant Attorney Cenezal's legal analyses clearly are shaped by a

polioy preference for narrowing Federal civil rigAts enforcement in

education, not controlling precedent.

Despite assurances to the contrary, we believe that recent litigation

decisions were not case-specific, but reflect a substantial policy change.

Oa March 15, the Assistant Attorney General advised the Eduoatioo

Department to adopt standards based on Richmond and Hillsdale for all its

civil rights investigations. Again, North Haven was cited as it it

foreclosed broader enforce. it authority. I already have noted that the

Supra'. Court's reference to program specificity did cot licit Title IX to

directly assisted programs. Nor did the Court in any way limit Title YI

or Section 504, In our view, North Haven is being stretched beyond all

reasonable bounds to.justify a mayor retreachment in Federal civil rights

enforcement at all educational levels.

The Commission wrote the Secretary of iduoatiott and the Attorney

General about the March 15 mmaoraodua. If I may, I would like to submit

copies of the seaorandum and these letters for the record at this time and

then summarise our concerns.
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The Comaission has bees concerned for some time about the possible

administrative impact of Richmond and other rulings limiting Title rx

coverage. We wrote the Secretary of ilucetioa in December retusatisg the

Department's visa* of its civil rifts eafcreemeat authority in light of

thew rulings. After considerable delay, the Secretary informed us that

the Department's civil rights policies were ea-pressed in its reguletiome

as published and indicated they were belay fully eaforeed weeps in the

jurisdictions covered by Richmond and Nilledals. In those ,jurisdictions,

he indicated, only Title /I esforcemest had been curtailed. No further

sodifications would be made, we were told, wales. required by Grove City

or other future Super* Court decisions. This statese0 differs Crsat.

ioally from the paneled§ advanced in the Assistant Attorney General's

semorandue. V* have caked the Secretary to inform us whether the

Deportment intends to stand by its statement or possibly change policies

without awaiting definitive rulicig on their validity. Vs lust received

response and would be pleased to comment further on the Department's

enforcement policies when we have completed our &mimeses% of it.

We also have pressing ooncerns with the Justice Department. In early

July, it is scheduled to file brief before the Supreme Court in Grove

Cia. OW of the major issues in the case is whether Tatle rz covers all

education programs witted by Federal foods, as setabliehed regulatory

policies provide, or only directly assisted progress, an plaintiffs argue

and the Assistant Attorney General apparently would prefer. Ye have asked

the Attorney General to inform us by Hay 23 whether the Mistant Attorney

General represents departmental policy on this issue. If he does, and if

his view prevails, Federal civil rights enforcement in higher education

and other federally-Assisted areas would be in great jeopardy.
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Specifically, another situation like the tax exemption ease might

develop, with the administration refusing to defend enforcement policies

upheld at the appellate level and switching sides to support the plain-

tiffs. Therm is no assuranoe the Supreme Court then would appoint another

special oounsel. Another possibility is that, as at the appellate level,

the administration might offer an incomplete, lukewarm defense of estab-

lished policies in Grove City. We do not know what the administration

will do. No one can predict how the Supreme Court will respond. It seems

fair to say, however, that the policies the Assistant Attorney General

thus far has pursued oould increase the chances of a definitive ruling

"pinpointing" Title II.

Such a ruling certainly would roll back Wend civil rights protec-

tions in higher education. We know, for example, that the restrictions

imposed by Richmond have hampered the ability of the Education Department's

Office for Civil Rights (OCR) to investigate and resolve Title II problems.

Specifically, according to documents provided at our request by the

Assistant Secretary for Civil Rights, Richmond blooked OCR from requiring

William and Mary College to correct Title II violations in its inter-

collegiate athletic program. It also blocked an investigation of possible

sex discrimination in George Mason University's law school admissions

Under Supreme Court ruling Le restrictive as Richmond, suoh

problems would multiply all over the country. Even ruling following the

somewhat less extreme theory of Hillsdale could leave many women no

recourse for denials of equal educational opportunity.

It is impossible to say for certain just how such ruling would

affect minority and handicapped persons in higher education. Title VI and
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Section 504, however, are linked by language, legislative history, and

oase law to Title IX, so the oourts, if not the administration, well sight

tepee. .Ldlar restriotions on enforoement of theme laws. It is not olear

that the Education Department's established higher education desegregation

requirements oould be informed under a ruling "pinpointing" Title VI.

There is another typo of Lepaot in higher education to oonsider. That

is the dollar volume of lodes" assistance that no longer would require

olvil rights complianoe. Aocording to the Project on the Status and

Education of Women, as little as 4 peroent of 1982 authorized Education

Department funds for higher education would have lean tied to civil rights

obligations wader Riohmond-type theory of ooverage. Lf policies advanced

by the Assistant Attorney General's recent memorandum bad b..n in force

last year, nearly 313 billion in Education Department funds could have

flowed to higher education programs with no assuranoe they were not

supporting discrimination. The total volume of /.decal support for

possibly disoriminatcry practices would have b..n much larger because, as

you know, higher education programs receive subetantial assistance through

research grants and contracts from other departments.

In olosing, let me suggest that the implications of the Assistant

Attorney Gesprel's polioies oould extend far beyond higher education. His

lisrch 15 memorandum already has proposed restrictions on Education

Department Lnvestigatioss in elegem:star, and meocodary, as well as higher,

education. V. partioularly are oonoerned about the additional oomplioa-

tions these would create for aril rights enforcement in blook grant

programs, where we already foresee special problems.
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V. also are concerned about how limits the Assistant Attorney General

perceives in the Education Department's civil rights authority night be

applied to other Federal assistance agencies. Certain health care

benefits, for example, are administered in a manner similar to Federal

student aid. V. have asked the Attorney General whether the Justice

Department will seek to restrict Department of Health and Human Services'

civil rights investigations in hospitals assisted by Medicare and Medicaid

U3 the offices that handle those funds. A similar question could be raised

about Veterans Administration enforcement under education and health care

benefits programs. There are additional questions about how 'pinpointing"

would work in urban mass transit systems, public housing, parks and recre-

ation, and a host of other federally-assisted areas. Ve believe these

should be answered before any further effort 13 made to change basic civil

rights enforcement policies.

The established policies, fully enforced, would prevent Federal

financial support for discriminatory practices and provide individuals

effective protection against such practices. The Clmmission believes, as

the Supreme Court ruled in Cannon v. University of Chicago, that this is

what Congress intended. V. fear, however, the Supreme Court may not hear

administration arguments supporting this intent unless current needlessly

restrictive policies are reversed before the brief in Grove City is due.

I would be pleased to answer any questions you may have.
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Statement of U.S. Commission on Civil Rights
on

Administration Decision Not co Appeal University of Richmond v. Bell

September 15. 1982

The U.S. Commission on Civil Rights is disappointed by Che

Administration's decision not co appeal the Federal district court cult:

in University of Richmond v. Bell. No. 81-0406-R (E.D. Va. 1982). Thls

decision is a narrowing of Federal civil rights enforce:moot policy rhich,

if pursued. would roll back civil rights protections from a vast number

of education programs assisted by Federal funds.' We have called on the

Administration co exercise leadership in promoting equal opportunity and

believe. in this case. iC has failed.

The Richmond court ruled that the Department of Education could not

enforce Title IX of the Education Amendments of 1972 in an intercolle-

giate athletics program receiving no direct. specifically "earmarked-

Federal financial assistance. As we wrote Che Steretary of Education and

the Attorney Ceneral on August 10. this ruling reaches far beyond sex

discrimination prohibitions in athletics. If accepted as proper

limns. iC would decimate Title IX protections. Jeopardize protections

against race and handicap discrimination under Title VI of Che Civil

Rights ACC of 1964 and Section SO4 of Che Rehabilitation AcC of 1971. and

put crippling limits on Che Education Department's investigative

authority.
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The Justice Department has said the Education Department "was not

inclined" to appeal this ruling and it went along. Justice also said

there was little room to argue- against the ruling because it -is pretty

sound as a matter of law.- We understand the Department's reluctance to

pursue a case against an affected department's wishes. We, however,

believe that the Department of Education, which is charged with enforcing

civil rights, should have been eager to appeal a decision that so

undermines its authority and that the Justice Department should have

placed its obligation to uphold Federal civil rights laws above its

client's wishes, if necessary.

We further believe, as our letters indicated, that legislative

history and Judicial precedent give ample grounds fo. challenging the

ruling. The decision not to appeal is particularly disturbing because it

ignores a very recent higher court ruling directly contrary to the

Richmond court's theories. the Third Circuit Court's decision in Grove

City College v. Bell, No. 80-2284, 2386 (3d Cir. Aug. 12, 1982).

Specifically, the Richmond court ruled that Federal student aid did

not count as Federal financial assistance for the purposes of civil

rights coverage. By contrast, the Third Circuit, following established

precedent, held that Federal financial assistance- includes student

grants because they benefit the schools students attend and Congress

intended to preclude any Federal support for discrimination in education

when it enacted Title VI and Title IX. Clearly, there is room to argue"

on this issue.

3-68 0-84--2e
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The Richmond court also ruled that Title IX covers only education

programs receiving Federal funds specifically "earmarked" for them. The

Third Circuit, however. termed this approach "illogical" and noted it

could undercut enforcement. It concluded that Congress did not tntend

"program" to mean "separate, discrete, and distinct components or

functions of an integrated educational institution," suggesting that

insofar as educational components are interrelated, they all are covered

by civil rights laws Alen the institution receives general, "nonearmarked"

Federal aid. It specifically held that Federal student grant funds bring

the entire recipient institution under civil rights requirements. Tne

University of Richmond has students on Federal grants.

The Third Circuit's affirmation of the Education Department's broad

civil rights authority. joined with earlier rulings. could have furnished

strong arguments in a Richmond appeal. We believe the Administration

should have seized them to defend long-standing Federal policies and

elementary principles of law rejected by the district court.

We understand the Justice Department still is looking at the critical

civil rights issues Richmond involves and will have further opportunities

to litigate them. We urge that future decisions in this area uphold.

rather than disregard, the broad remedial purposes of civil rights laws.

The Administration thus will send a needed signal that the Federal

Government remains committed to equal oppo-tunity.
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MTV) STATES COINNSSION ON CIVIL RIGHTS

Ia. Aiegas. D. C. 20125

Februhry 12, 1982

The ?mildest
he White louse

Washington. D.C. 20500

Dear Nr. President:

The U.S. Commission os Civil lights wises with iscreasing alarm
efforts to sad federal leadership is prawn's.; equal educetional
opportunity. Seminal:1g is the 1160s, Congress emitted civil rights
laws is reinforce sad extea4 the equal rights

austerities of the
Thirteenth. fourteenth, sad fifteenth Ameadsests.1 These laws
include Title VI of the Civil lights Act of 1964,2 which prohibits
discriainatios coa the basis of race, color. sr ma:lomel otitis to
federally-assisted programs, 1:lauding iducatloa programs, and Title
LI of the Iducatios Ameadmeste of 1972.' which prohibits discriml-
satios ea the basis of es: is federally-assisted

educatioa progress.
Whoa Coagress passed these laws. majorities is both houses were con-
vinced by overwhelaleg seldom. that State ad local authorities
would not provide equal opportunity unless the federal Government
required than to do so.4 When Cosines adopted Title VI. the

1. U.S. CONTI. amend. TAIL XIV, IV. for s full discussion of the
cooatitutiosal basis of federal civil rights lava sad progress and
the problems that secessitated thee.

see. U.S.. Commies:ea on Civil
lights. Civil Rights: A Natioual, Rot Special Interest (June
1181) (hereafter cited as Civil Lights Scat aaaaa ).

2. 42 V.S.C. 52000d-2000d-6 (1976 6 Rupp. III 1979).

3. 20 V.S.C. 51661 (1176).

4. The final vote for passage of the Civil Rights Act of 1964 wes
73-27 is the Senate, 219-126 is the Rouse. 110 CONG. RIC. 14511.
15697 (1964). The vote for passage of Title IX (the Iducatiom
Amendments of 1972) was 63-14 la the White sad 216-160 in the
Rouse. 11$ CONG. REC. 18661. 20340 (1972). for a discuss!** of
hipartissa support for civil rights lave. see, Civil Rights
Statement. pp. 17 -30.
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Civil War Amendments guaranteeing equal rights had been in force for
over 90 years, and 10 years had passed since the Supreme Court ruled
public school segregation unconstitutional.5 Yet State and local
officials in many regions of the country still maintained segregated

school systems.6 lefore Congress passed Title IX, many postsecon-
dary institutions had policies denying Women equal opportunity in
admissions, financial aid, extracurricular activities (Including

athletics), and employment. Elementary and secondary schools
commonly limited women's access to vocational and other education

programs and to administrative positions.?

Over the years, this Commisaion consistently has found that only a
strong Federal coemitsent to enforcing these civil right/ laws can
make their promise of equal educational opportunity reality.8

As enforcement improved, we have noted progress in some areas.9

The problems Congress intended to combat in enacting these laws have

not disappeared, however. Some school systems still are Illegally

segregated.10 Other policies and practices rooted in past and

still persisting prejudices continue to deny minorities, women, and
other victias of discrimination the equal education they need to

5. Irown v. Hoard of Education, 347 U.S. 483 (1954).

6. See. U.S., Commission on Civil Rights, Racial Isolation in the

Public Schools (1967). See also, U.S., Commission on Civil Rights,

With All Deliberate Spee17-107.-19?? (November 1981), pp. 11-14,
18-19 (hereafter cited as With All Deliberate Speed).

2. See. for example, Discrimination Agsinet Women! Hearings on

Section 80S of H.R. 16098 Before the Special Subcoux. on Education
of the House Comm. on Education and Labor, 91st Cong., 2d Sess.
(1970): 118 CONC. &EC. 5803 -13 (1972): U.S. office of Education.

Department of Health, Education, and Welfare, Commissioner's Task
Force on the Impact of Office of Education Programs on Women, A Look

at Women in Education: Issues and Answers for HEW (November 11777-

pp. 4-10, 14-11.

8. See, for example, U.S., Commission on Civil Rights, The Federal
Civil Rights Enforcement Effort-1974, 7 vols. (November 19 4-June

1977).

9. See, for example, U.S., Commission on Civil lights, More Hurdles
to Clear (July 1980), pp. 11-30; Civil lights Statement. pp. 31-32:

With All Deliberate Speed, p. 31.

10. For a discussion of unresolved desegregation Issues in Chicago,
New York City, St. Louis, Kansas City, Missouri, and other major

cities, see, With All Deliberate Speed. pp. 31-34.
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compete for their fair share of eeplorment opportunities-11
Strong Federal enforcement of civil rights protections is education
receipt as vital as ever. We, therefore, ere deeely disturbed by
initiatives that would roll lack these protections.

Efforts in Congress to limit federal enforcement of equal
educational opportunity have been long - standing concern. These
efforts have increased and jeopardize sot only constitutional
guarantees of equal rights, bat the fundamental separation of powers
on which the Constitution is built. They include amber of budget
mends's:its that legislate major changes in civil rights policy
without offering adequate opportunities for Congressional
consideration and public debate.

A Congress egala is coseideriag budget aceadoents
that would keep Federal &gametes from carrying
out their responsibilities for enforcing equal
educational opportunity. for the pest four
years, such amendments preveated the Department
of Wealth, Education, and Welfare and, i.ore

recently, the Department of Education from
requiring pupil transportatioma when school
desegregation otherwise cannot be achieved.12
These amendments have deprived the federal
Government of its most effective tool for
enforcing civil rights protections against
segregation, delayed remedies for violations of
these protections, and jeopardized the

11. For example, from Yebmary through .id-October of 1981 alone,
the Departsent of Education's Office for Civil tights found civil
rights violations in 2E8 school districts and postsecoadary
institutions. Clarence Thomas, Assistant Secretary for Civil
tights, Department of Education, letter to Margaret Cohn, Rational
Coalition for Women 424 Girls in Education. Dec. 28, 1881.

12. The first such amendment, known as the Zaaletoo-Siden
amendment, was added to I.R. 7555, 93th Cong., 21 Sess. (1878),
providing appropriations for the Departments of Labor and lealth,
Education, and Welfare for fiscal year 1878. The current emendnent
vas *meted into law as part of M.1. 7888. cam. REC. R. 7945.
7951, 7971 (daily ed. Aug. 27, 1860). for a diec..elon of the
concerns raised by the Cagleton-iliden amendment, see, Arthur S.
Flemming, Chairman. U.S. Commission en Civil tightss, letters to
President Jimmy Carter, May 16, 18711 and Nov. 21. 1980. See also.
U.S.. Commission cm Civil Rights. Retort to the Presidentiai7the
Congress, January 1981, pp. 10-12.
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Executive's fulfillment of its fuadameatel
obligation to enforce the lay. Congress also has
attempted to licit the Department of Justice's
involvement is school desegregation cases.13
Blocked iy a Presidential veto la 1,80.14 the
attempt has Men renewed this year. The Senate
40V has spproved as aseadeast to Justice's
authorisation that would Depose even stricter
limits on its ability to seek remedies for
Illegal segregation this a similar amendment
earlier approved by the loose." Together with
the lialt oo Department of Education enforcement,
this amendment would require continuing federal
support for uscoastitutioeal school oseregation.
It also would Halt the courts' powers to order
deseeregatios resedies and, thus, laved. their
separate jurisdiction.

other pending budget moodiest. would perpetuate
Waite on Internal Revenue Semi:. activities to
identify racially discrialeatory schools that
should be denied tax exesptions.16 Still

another amendment would prohibit the Department
of Education from requiring schools to establish
the goals and tieetables needed to etiaulate and
sonitor efforts to rowdy the effects of illegal

13. B.R. 7584, 96th Cone., 2d Sass. (1980).

14. Message to the louse of Representative e Returning I.R. 7384
Without Approval, 16 WEEKLY CCPP. AT TIES. rocs. 2809 (Dec. 13.
1980). We urged the President to veto the Department of Justice
appropriations bill because thr restricting amendment would have
endangered gravely the Executive's ability to correct school
segregation and implicated the federal Government in perpetuating
constitutional violations. Si*, Arthur S. Tlemelag, Chairman, U.S.
Commission on Civil Rights, Tiller to President Jimmy Car.er, Nov.
21, 1980.

13. Am/Indent to S. 931, 97th Cong., 2d Sess. (1982). 128 C.
REC. S. 393-415 (daily ed. Feb. 4, 1982). The Rouse measure is an
amendment to B.R. 3462.

16. Ashbrook amendment to I.R. 4121, 97th Coes., 2d Sess. (1982).
This limitation first was imposed by an amendment to the Treasury,
Postal Service and General Government Appropriatioe Act for Fiscal
Year 1980.
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discrimination.17 All these -beck door" limits
on Federal civil rights protections would perpetu-
ate denials of equal educational opportunity and
keep the Executive from fulfilling its constitu-
tional responsibility to enforce the law.18

Congress is considering bills that would limit
the courts' powers to require remedies for
illegal school segregation.19 These would
prevent the courts from ordering measures, such
as student reassignments, that are necessary to
correct deliberate denials of constitutionally
protected civil rights. Some even would undo
court-ordered remedies already in effect. Such
measures would perpetuate violations of the
Constitution and subvert the constitutional
balance of powers.28

17. Walker amendment to H.R. 4560, 97th Cong.: 2d Sess (1982). For
our view that this amendment would jeopardise the Federal Cavern-
ment's ability to enforce significant civil rights measures by
limiting necessary numerically-based remedies, see, Arthur S.
Flemming, Chairman, U.S. Commission on Civil letter to
Richard S. Walker, U.S. House of Representatives, Oct. 50, 1980.

18. For our views that budget amendments limiting Federal civil
rights enforcesent retard progress toward equal educational
opportunity and undo the work of Congress without careful considera-
tion, see, for example, Arthur S. Fleming, Chairman, U.S. Commis-
sion on Civil lights, letter to Birch layh, Chairman, Subcomm. on
the Constitution of the Senate Judiciary Corm., Sept. 16, 1980 and
testimony before the Subccomm. on Civil end Constitutional Rights of
the House Judiciary Comm., Sept. 21, 1981. See also, U.S., Commis-
sion on Civil lights, Statment on the 96th Congress and Civil
Rights, Oct. 15, 1980.

19. H.J. Res. 56, H.R. 2047, S. 328, S. 1647, S. 1760, 97th Cong.,
2d Sesa. (1982). See also, amendment to S. 951, 97th Cong., 2d
Sess. (1982), discussed above.

20. For a full discussion of bow bills :0 limit court-ordered
remedies for illegal segregation threaten the Constitution, see,
Arthur S. Flemming, Chairman, U.S. Commission on Civil Rights,
letter to Lowell Weicker, Chairman, Subcomm. on State, Justice,
Commerce, cad the Judiciary of the Senate Appropriations Com., July
6, 1981.
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The Senate is considering a bill to reduce Title
IX protections.21 It would eliminate all Title
IX requirements prohibiting job discrielmation22
an4 prohibit sex discrimination against students
only in soma directly assisted programs.23 It

thus would prevent Federal enforcement of equal
educational opportunity for women in most programs
assisted b7 Federal funds.24 The sponsor of
the bill has said he does not believe the Federal
Government should be an 'enforcer' in educa-*
tion.23

Executive branch initiatives pose further threats to the Nation's
progress tovard equal educational opportunity. First, there has
been a concerted retreat from full enforcement of civil rights
requirements in education.

The Department of Education halted efforts to
strengthen Title VI compliance requirements
protecting national-origin minority children who
have have limited proficiency in nnglish. Last
February, the Secretary of Education rescinded a
proposed rule that sought to guarantee these
children the opportunity to learn English without
falling behind in other subjects.26 The rule
also would have given schools clearer guidance in

21. S. 1361, 97th Cong.. 1st Sess. (1981).

22. Id. SS1(1), 2. 3.

23. Id. M(4), 2, 3.

24. For a full discussion of the effects this bill would have on
Federal civil rights enforcement and women now protected by Title IX,
see. U.S., Commission on Civil lights, Staff Analysis of S. 1361,
Sept. 22. 1981 (hereafter cited as S. 1361 Comments).

25. 127 CONC. REC. S. 6124 (daily ed. June 11, 1981) (Remarks of

Senator Batch).

26. 45 Fed. Reg. 52053 (1980) (the Department of Education's
proposed rule and rationale); 46 Ted. Reg. 10516 (1981) (rescission
of the proposal). For our views on the improvements this rule would
have effected, see, Arthur S. Flemming, Chairman, U.S. Commission on
Civil lights. letter to Antonio J. Calif*, Office for Civil lights.
Department of Education, June 11, 1981.
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to comply alt! Title V1 sad the trel
Idutatisosl Oportusity Act .f 1074.4

Ti. Departmast of !ducat's., la scceptios higher
advocacies desairegaties plass, waived sotehlished
guidelis that have the force of low. Is
mills' ate tW assiost Perth Corolims,22 for
maple, this ta,ertmest floored requirmosets,

Moved soder Cleft rder,s, that ore crucisl to
slisimatise the emotive of oesiestloolot
policies. These requiremsts !bawds osemissful
14411e for 644s4srodatims 'Rudest esrellmosts,
faculties, and eimisistrative staffs sod pleas
for elielostios duplicative programs st
' slabber:as %lath sad whits collosso.,°
Through the North Corollas cosiest denim, the
Dopertoest mitT bees evaded compliaece with the
court 'order."

The Dopartusot of Educatise has costious4
'mortise .so State higher oducaties spots*
(Alabama) that refuted to oaks sues eisimal
cammitsmsts is equalislog opportuaities for black

27. Pub. L. No. 13-310, tit. IS, 16 Stet. 514 (codified at 20
U.S.C. SS1701-38 (1076 4 Sups. 221 1070).

28. North Caroller .. Dept. of &fut., 141. 70-217-C29-S (E.D.N.C.
J427 17, 19811 (tonosat decree).

21. tritsri Specifyiss the Issredissts of Acceptable Pleas to
Desegregate State Systems of Public Risher tducatios (prepared
pursuant to Second Supplemestal Order), Mama v. Califsea, 430 F.
Supp. 118 (1077).

30. For our views es the imcossistescioa betimes this sottlemest
aid the Mgt after. 844, Arthur S. !!solos, Chairmas, U.S.
Cammississ ea Civil irate, letter to Total I. Dell, Secretary of
tducatims, July 10, 1001 (hereafter cited 48 Desesrosstioe Plea

Utter) sad sclesod 'Bristles ihmooramium se the Curtest Status of
Nigher tducstios beaorregatioe is North Casella.' (July 5, 1911).
For our views is the sand for eves trouser desesrosstios require-

masts, ass, U.S., Commalsolom se Civil Rights, The Slack! Whits
Colleges: Dismastlio; the Dual Spates of Sielannaarres
1081), pp. 12-41.

31. Desesresstise ?las letter. no Federal court that ordered the
dasesressties require/24st doso sot believe it has jurisdicties to
consider vhather the esessst decree complies with thus.
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studeste sad cducstese.32 Although Cesgsess
istended Tolstoi species visors'', to safest,
Title TI by tersiestIag :magi 041 all efforts to
gals volustery timeliest, f 01,33 the Depertaest
at tducellos last with refJsed the case to the
Departsiest of Justice isetesd.J4 As is the
pest, this fctis fusther soy delay Title yl
cospllaste.45

The Departsiest of tdwcaties *salivated It would

',aside, chisels' its rules se that schools it
assists so lesser would here to file ea aaswrasee
of their timeliest, with Civil rights Isve.34
This chase would obscure the %sole priscipls of
the civil right* lbws the Deportsest esfortes.
slate these laws require seadiscrtudeaties as a
(*mettles of Federal iteeletsate. It also would
al/sluts a tool for realise 'Ouster, cow-
pllance31 sad violate a courv-ordered riquire-
sent.311

32. Claresce Thomas. Asaletast Secretory for Civil Lights,
Departsent of Educsilea, letter to Ws. lirodfard leysolds. III.
Mist aaaaa Attorsoy Cesare% Civil Rights Divlsies, Deportsest of
Justice, Jas. 4, 1162 (hereafter cited as Alabess Referral latter).

11. 42 U.S.C. S20006-1 (1176). For legislative kiatory of Title
VI, *es, S. II?. Mo. 672 sad R.I. ST.T. Vs. 614, 64t1 Cosi.. 2d
Sese7mreprlstd la (1644) U.S. an C. 6 AD. REVS 2331. Tor

discussion of Coogresc'esal latest Is Title TI **forcemeat cases.
*se, U.S.. Comeleslos es Civil lights, The Federal Civil Rights
Eafortesoftt Effort--1174. vol. III, To /*sur Equal Edw:atie'sl
413;itunity (Jasuary 1175), p. 130 (hereafter cited as To Savor*
Equal Educatlosal rippertusliy) sod vol. TI, To Extood

Aseletasco, pp. 22-24.

.34. Alalisma gofers/1 latter.

33. Tor di Cos of the damage lees to Title VI eaforcesett sad
visority 'rudest by past failures to use famed torsisatleao. see, To
Ensure Equal Educational upportuallT. Pp. 127-33. Sae, CestorTer--
rational Policy torte++, Justice Delayed, Dented (19715, pp. 66-71
for a dlscusales of the deliys caused by reterriag cases to Justice.

36. Departsest of tducztles Svsleasual tegulstiees Agenda sad
geetav List, 44 r.4. leg. 54376 (1641).

37. S.., Doalei Oliver, General Causes' (Dsolgoate), seeoraadms to
the Secretar) if licatles. Hey 21, 1161, p. S.

36. Alas* v. C.Nlifese News's Equity Attlee League). Ve. 3065-70,

order at 21 (D.D.C. Dec. 25, 1177).
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The Department of Justice settled major school
desegregation use (Chicago) by accepting a plan
it formerly had rejected for failures to meet its
requirements39 and dropped, rather than again
appeal. a second major case (Noustoo).4° In
other Is of Federal civil rights policy.
the Justice Department now is supporting State
efforts, as in the State of Washington to limit
local voluntary desegregation efforts41 and, as
in Texas, to permit denials of equal educational
opportunity to alien children not lawfully
admitted into the country.42

The Department of the Treasury reversed its
10-year policy of denying tax exemptions to
racially discrisinatory schools.43 The sass
day, the Department of Justice urged the Supreme

Court to nullify judgments von against tvo such

39. Joint Statement of the United States and the Chicago Board of
Education, United States v. Id. of Educ., So. 80C 5124 (N.D. /11.
Aug. 28, 1981). For our vies* on this settlement, see, With All
Deliberate Speed, pp. 28 -29.

40. Memorsodum and Order, loss v. Houston Independent School Diet.,
C.A. No. 10444 (S.D. Tex. June 17, 1981), 282 F. 2d 95 (5th Cir.)
stay denied, 364 U.S. 803 (1960).

41. Memorandum for the United States, Washington v. Seattle School
Dist. So. 1, 633 F. 2d 1338 (9th Cir. 1980), prob. Jur. noted, 50
U.S.L.W. 3139 (Oct. 13, 1981). For discussion of Justice's
apparent retreat from the principle, enunciated in Brown v. board of
Education, that separate education is inherently unequal, see, With
All Deliberate Speed, pp. 28-30.

42. Brief for the United States in the consolidated casea of Flyer
v. Doe, 501 F. Sup?. 544 (S.D. Tex. 1980), prob. jur. noted, 101 S.
Ct. 2044 (May 4, 1981) and Texas v. Certain Unnamed Undocumented

Alien Children, 628 F. 2d 448 (5th Cir. 1980), prob. jur. noted, 101
S. Ct. 3078 (June 15, 1981).

43. Department of the Treasury, Treasury Nevi, Jan. 8, 1982.
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private schools in the Fifth Circult.44 In

insisting that Congress specifically must
authorfte Treasury's former policy, the Executive
disregarded its responsibilities under the
Constitution, the Internal !avenue Code, and
Title V/.45

In addition, reduced resources, requirements, and leadership
so ardite voluntar civil rights tom liance and civil rights

enforcement in education.

The education block grant enacted as part of the

1982 Federal budget eliminated funding targeted
to desegregating schools." Successful volun-
tary desegregation efforts that reduce the need
for mandatory transportation may not survive
because funds formerly supporting such efforts
now vill be diluted through distribution formulas
not based on desegregation needs.`] The block

grant also eliminated required pre-grant

44. Memorandum for the United States in Goldsboro Christian Schools
v. United States, No. 80-1473 (4th Cir. Feb. 24, 1981), cert.
granted, 50 U.S.L.W. 3265 (Oct. 13, 1981) (No. 81-1) and Rob Jones
University v. United States, 639 F. 2d 147 (4th Cir. 1980), cert.

granted, SO 3265 (Oct. 13. 1981) (No. 81-3), filed Ti7-8,

1982.

43. For our view that the law requires the Fedeial Government to
withhold tax exemptions, as wall as other support, from racially
discriminatory schools, see, U.S.. Commission on Civil Rights,
Statement on the Administration's Decision to Revoke Its Revenue
Rules and to Grant Tax-Exempt Status to Schools that Discriminate on

the Basis of Lace, Jan. 19. 1982. See also, Hearings on Tax

Exemptions for Segregated Private Schools Before the Sublet)... on

Civil and Constitutional lights of the Rouse Judiciary Comm., 97th
Cong., 2d Sess. (Statement of Arthur S. Flemming, Jan. 28, 1982).

46. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35,
S361(a)(1) 95 Stat. 469, reprinted in U.S. CODE CONC. i AD. NEWS

(Surp. No. 7, Sept. 1981). This act consolidated the Emergency

School Aid program with programs authorized for other purposes and
let school districts decide what programs to fund.

47. The Montclair, New Jersey, school system, for example, will

lose 93 percent of the Federal funds it used to carry out a
voluntary desegregation program and f es the program's

'Impending demise.' Education Week, Jon. 19, 1982, pp. 1, 17.
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reviews,48 which can produce prompt remedies
for civil rights violations.47 It raised
doubts about other requirements that promoti
effective monitoring and enforcement. including
reporting and citizen participation provisions
and provisions that help prevent State and local
education agencies from using Federal funds to
free other funds for discriminatory activities."

Resources for the Department of Education's
Office for Civil lights hove been reduced, con-
straining activities that prevent and resolve
major civil rights problems, notably compliance
reviews to investigate apparently serious and
widespread denials of equal educational opportu-
nity and technical assistance to promote
voluntary coapllance.51 The current operating
plan of the Office for Civil Rights adopts sore
passive role, leaving victims of systiiic

48. Pub. L. So. 97-35, S587()(1), 95 Stat. 480 (1981).

49. For discussion of the usefulness of pre-grant review
formerly required under the Emergency School Aid Act, Pub. L. 95-56l
5606(c)(4), 92 Stat. 2257 (1978), see, To Ensure Equal Educational
Opportunity, pp. 96-97. For our concerns about eliminating
pre-grant reviews, see, U.S.. Commission on Civil Rights, Staff
Comments on Propos/a-Yule (Affirmative Action Requirements for
Goverment Contractors) (issued by the Office of Federal Contract
Compliance Programs. Department of Labor). Oct. 26, 1981, pp. 1-2.

50. Pub. L. So. 97-35 SS5SS(a), 591(b), 95 Scat. 477, 480 (1981).
Coopers, IA.: Pub. L. Jo. 95-561 11269, 92 Stat. 2355 (1978). For
a discussion of the civil rights problems in block grant programs
without these safeguards. see, Civil Rights Statement, pp. 108 -16.

51. Com re 46 Tad. Reg. 5034-39 (1961) (Office for Civil Eights
operating plan an for fiscal year 1981) with 46 Ted. Rag. 47610-13

(1961) (Office for Civil lights proposed operating plan for fiscal
year 1982).
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discrimination less protected." A smaller
budget has been proposed for civil

"
rights

enforcement in education next year.

The Secretary of Education has made public
statements undermining the Office for Civil
Rights and its enforcement nission.54 Such
manifest lack of support for Federal enforcement
of equal educational opportunity will, we
believe, weaken incentives for voluntary
compliance sod the ability of the Office for
Civil Rights to negotiate satisfactory remedial

plans."

Some efforts by the Department of Education to weaken civil rights
protections have been blocked, at least temporarily, because the
Department of Justice found them to be inconsistent with the law.
They, nevertheless, concern us because they show that the Secretary
of Education means, as he said, to test the legal limits of his

32. For our view that the Office for Civil tights eill not be able
to conduct an effective enforcement program without sore resources
for compliance reviews and other activities it can target on major
civil rights problem., see, U.S., Commission on Civil tights, Staff
Comments on Annual Operating Plan for Fiscal Tear 1932 Proposed by
the Office for Civil Rights, Department of Education, Nov. 16, 1981,

pp. 1-), 7-9.

33. See, Office of Management and Budget, Executive Office of the
President, Budget of the United States Coverument, Fiscal Tear 198),
Appendix, p. I-V46.

56. See, for example, Department of Education, press release, April
20, 1981, in which the Secretary of Education announced a new
negotiation procedure because current procedure used by the Office
for Civil Lights made schools feel it wes Federal policy to shoot

first and ask questions later.- For further expression of the

Secretary's opposition to Federal civil rights enforcement in
education, see, Terrel R. Sell, Secretary of Education, letter to
Paul Leash, U.S. Senate, April 26, 1981 (hereafter cited as
Department of Education Civil tights Policy letter), confiding the
Secretary's view that there are some civil rights laws -we should
not have, and my obligation to enforce them is against my own

philosophy.-

33. We found that in the past the Office for Civil Rights did not :::

negotiate plans to - achieve full civil rights compliance when it and
school officials knew there would be no sanctions for noncompliance.
See, To Ensure Equal Educational Opportunity, p. 30) and n. 851.
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authority to withdraw from civil rights enforcement.56

The Department of Education tried to reduce its
Title LX protections against sax discrimination
In employment and thereby halt Supreme Court
review that could hold it responsible for
enforcing them. In July, the Secretary of
Education asked the Attorney General to approve a
proposal limiting the Department's Title LX rules
that generally prohibit sex discriminatory
e mployment practices in assisted schools and to

instruct the Solicitor General to end the
Government's defense of those rules.57 Finding
the proposal inconsistent with Congressional
intent, the Department of Justice would not
approve it.58 The Department of Education has
indicated that it will try again to limit its
Title LX employment rulei if the Supreme Court
leaves coverage to its discretion.59 The
changes it seeks would reduce protections against

e mployment discrimination for well over 3 million
women educators and limit the Federal Government's
enforcement tools.0

The Department of Education tried to exempt froe
all its civil rights requirements over 3,500
postsecondar7 institutions assisted by Federal
stuient ald,61 again to prevent a court ruling

56. Department of Education Civil Lights Policy letter.

57. Terrel N. Sell, Secretary of Education, letter to Attorney
General William French Smith, July 27, 1981. The use is North
Raven Rd. of Educ. v. Dell, 629 F. 2d 773 (2d Cir. 1980), cert.
granted, 101 S. Ct. 3141 (Feb. 25, 1981).

58. Iris' for Federal Respondents, Id.

59. Id. at 37, n. 26. For our views on the need for full Title IX
coverage and Department of Education efforts to preempt court
interpretations of Title IX, see, for example, Arthur S. Flemming,
Chairman, U.S. Commission on CivIl Rights, letters to Terrel R.
Sell, Secretary of Education, Aug. 3, 1981 and Attorney General
William French Smith, Aug. 6, 1981.

60. For our analysis of the effects of a similar legislative
proposal, see, S. 1361 Comments.

61. Department of Education estimate, cited in Education Daily,
Jan. 12, 1982, p. 5.
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that may uphold its eeforceeent responsibilities.
In an effort to soot the Third Circuit's revisit
of the Department of Education's Title IZ
enforcement authority,6! the Secretary of
Education last September submitted for Department

of Justice approval proposal to cease counting

goes types of Federal student aid ss Federal

assistance for the purposes of civil rights
coverage.61 even though court rulings bold that
schools are assisted by such aid." Although
the Department of Justice found this proposal
also contrary to law," the Deparppent of
Education pursued it nonetheless." When the
White House rejected the proposal, the Secretary
of Education announced he might resubmit a

*edified version.67

62. The case is Grove City College v. Barris, 500 F. Supp. 253

(M.D. Pa. 1980), appeal pending, Nos. 80-2383; 2384 (3rd Cir.).

63. Department of Education, Office for Civil Rights, Draft Notice

of Proposed lulemaklog for revision of 34 C.F.R. Parts 100, 104, 106

(Sept. 8, 1981). Specifically, guaranteed studest loans, parent

(auxiliary) loans, sod Pell grants not disbursed by institutions no

longer would have been considered assistance to education programs

and activities. Id. at 2.

64. See, lob Jones University v. Johnson, 396 Y. Supp. 597 (D.S.C.

1974), &it'd per curiae, 529, F. 2d 514 (4th Cir. 1975).

65. Department of Justice, Civil Rights Division, General Counsel

staff memorandum, undated; Daniel Oliver, General Counsel,

Department of Education, memorandum to the Secretary, Dec. 2, 1981

(hereafter cited as Oliver Financial Assistance memorandum).

66. The Department of Education's General Counsel recommended they

pursue the proposal, despite Justice's determination on the law,

because they could make -a political point' outweighing the damage

the Administration might sustain by **amine to pull back on support-

ing the civil rights of minorities.- Oliver Financial Assistance

menorandua, pp. 1-2.

67. Interview, quoted in Washington Post, Jan. IS, 1982, p. A-13.
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Tine.:y. this Coamission is deeply concerned by pending Executive
irranchinitiaeivesthatdeTralc in
education.

The Administration has included in its 1983 budget
a plan to reorganise the Deportnect of Education
that would end Peden' leadership in promoting
equal educational opportunity and ;eopardlse
?Werel civil rights enforcesent." The plan
would consolidate progress now designed to benefit
victim of discrialeatioe into block grants and
eventually turn them over to the States." This
approach would give States full discretion to
eliminate equal educational opportunity require-
ments, including tondiscrielnation requirements
like Title VI. The plan also would transfer some
responsibilities for enforcing equal educational
opportunity to goatee. such as the Treasury
Department, that do mot adequately fulfill the
civil rights responsibilities they already
have70 and provide oo guarantee that'agencies'
resources would be increased to handle their
increased enforcement responsibilities. The
draft bill to authorise this reorganization would
make no adequate provision for civil rights en-
forcesent in the programs remaining with the
foundation that would replace the Education
Department. It would eliminate the Office for
Civil lights without establishing another unit to

68. U.S., Office of Management and Sudget, Executive Office of the
President, Major Theme and Additional Midget Details, Yiscal Tear
1983, pp. 241, 253-55.

69. Ibid; U.S., Department of Education, A Proposal for a Youndation
for Education (a working paper, December 1981), pp. 3-4.

70. Tor our findings on failures to enforce civil rights in General
Revenue Sharing programs. see U.S., Commission en Civil Rights, The
radars/ Civil lights Enforcement Iffort--1974, vol. ri. To Provide
?local Assistance (Yebruary 1975) and Making Civil lights Sense Out
of Revenue Shoring Dollars (Yebruary 1473), pp. 56-69. Tor sore
recent views on civil rights enforcement problems in General Revenue
Sharing, see, Gillian 3.. Taylor. Director, Center for National
Policy Review, testimony before the Subcoem. on Intergovernmental
Relations and lumen Resources of the Rouse Goverment Operations
Cam., March 26, 1980, pp. 8-9.
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carry out civil rights respossibilitles71 sad
would not specifically authorise InvestIgstive
ectivities./2 The Department of Justice would
become responsible for enforcing civil rights in
cases where pshoels refused to correct violations
velustarily.1J but Justice would net be re
quired, and the sew fousdaties would not have
clear authority. to conduct activities to identify
violations. The draft bill would Impose other
limits os civil rights esfercemest is education
as v11.74

The Department ef Justice is essaiderisg chases'
Title /X policy to safest, equal educstiesal
opportunity for women oily is directly assisted
progras,/3 such es student aid programs,
rather then is all the ppograss ef schools
receiving rsderal fusda.4 including intercol-
legiate athletics aid the many vocatie441 aid
profssiossl education programs assisted only by
funds earmarked for ether purposes. The new
interpretation of Title It coverage would levee
ainimal patchwork of protections against sex
discrialeatios is education. permit substantial
Federal support for discrialsatory activities,
and intensify the compliance aid esforceemst

71. Department of education draft bill. 'Foundation for &duration
Assistance Act.' Jan. 12. 1012. 5202, 303(a)(2). The Office of
Management and budget has circulated this bill to agencies that
would be affected by it. La of February 12. the Admisistrtion had
sent no bill to Congress.

72. Id. 5203.

73. Id. 002.

74. For simple. it would prohibit the sew foundation from providing
school districts with assistance for transportation, even on a value-
tary basis, to overcome racial labalance. Id. $423. It also would
prohibit the enforcement of goals for integrating postsecondary
student enrolls/rte. Id. $426(b). The capacity of the sew
foundation to issue civil rightu regulations would be severely
limited. Id. $413.

75. tax I. Lee, Solicitor General of the United States, oral
arguments before the Supreme Court in North Naves bd. of &due. v.
Sell. Dec. 9. 1881 and interview, quoted in &duration Daily, Dec.
10, 1981.

76. See. 34 C.F.I. 4106.11 (1810) (reguletios deflates the scope of
Title I= coverage).
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problems crested by blest greets." Such a
change is Title 12 policy could ferashadev a
rsviev of the Title TI policies sferced by ever
30 Tedral assents*.

Title TI, Title 12, and the policies developed and enforced to carry
out their sosdiscrialsaties requirssests are lasdaarks is the recent
progress toward usdoiss legacy of diocrisinties tolerated, eves
Imposed. by State ad local seversssta. Through them, the Vedsral
Coversmest stressthsed and extended the cosstitutisal amitosis**
of equal slucatinal opportunity established by Brows v. Board of
Lluestiosiv and subesquest rulings by the supreseTiat .176
Nate! Stats.79 Cessressiesal sod Isecutive broach isitiatives
to dissastle the essential Moral civil rights effort is ducstloo
threaten to reverse sore than a seneratios of progress toward equal
educational opportusity ad strip our Vatios's yowls people of the
protections they mot lave if they are to be d as equal rhasc
is education sad, ultimately, asploysst. V. urge you to halt this
*headcount of Tderal civil rights leadership and commit your
Adsinistratios to carryiss es the effort to banish Illegal
discrisinatios from this Mottos's schools.

Respectfully.

Ti* TRL cntegissioms

c1312...1
ARTSUR S. FUMING
Chaisson

77. for our analysis of the effects of restricting civil rights
enforcement to directly assisted programs. see, S. 1361 Comments,
p. 15-21.

78. 347 O.S. 483 (195d).

79. See, Griffin v. County School 11., 377 U.S. 218 (1964):
Croon v. County School 14., 391 U.S. 430 (1568); Alexander v. Solnee
County 14. of faluc.. 396 U.S. 19 (1869): Swann w. Charlotte
Mecklethers 14. of !due.. 402 U.S. 1 (1971): goyim v. School Diet.
No. 1, 413 U.S. 189 (1973): Lau v. Nichols, 414 U.S. 563 (1974):
Colusbus 1d. of /due. v. Penick. 43 U.S. 449 (1179): Dayton 14. of
tduc. v. Brinkman. 443 U.S. 526 (1979) (Dayton II).
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UNITED STATES COINAISSION ON CIVIL RIGHTS

ihdaitio*. D. C. NM

August 10. 1962

Honorable Willis* French Saith
Attorney General
Washington. D.C. 20503

Dear Hr. Attorney General:

I am writing to express Commission concerns raised by the recent district
court ruling in University of Richmond v. Sell. No. 61-0406-1 (E.D. Va.
1962). The theories adopted in this ruling contradict the interpretation
of civil rights laws and departmental enforcement authority mabodied in
existing regulations. We have been informed that these regulations are
under review. 1441, therefore, want to offer our view that the Richmond
court's theories, if accepted as proper netts. mould decimate civi
rights protections in education and underatne the broad remedial purposes
of Title IX of the Education Amendments of 1972. They also would
jeopardize protections under Title VI of the Civil Rights Act of 1964 and
Section 504 of the Rehabilitation Act of 1973.

The court ruled that the Department of Education could not enforce Title
IX in an intercollegiate athletics prograa receiving no direct federal
financial assistance. This in itself is cause for concern because it
would permit sex discrimination in the many athletics programs that, while
not directly targeted by Federal funds, nonetheless receive and benefit
from Federal aid. Our 1960 report Hors Hurdles to Clear concluded that
vigorous Title IX enforcement would71177tialZsry to ensure :mean and girls
equal opportunity in sports. Such enforcement would be severely restricted
if Federal agencies and victims of discrimination no longer could seek
Title IX compliance on the basis of such benefits as recruitment advantages
accruing from Federal student aid and accommodations built with Federal
funds.

The courts's ruling, however, reaches far beyond sex discrimination pro-
hibitions in athletics. First., it would narrow the definition of "federal
financial assistance" so that federal student grants and loans no longer
would confer civil rights obligations on the schools students attend. We
believe, as the Commission testified before the House Education and Labor
Subcommittee on Postsecondary Education in April 1982. that Congress
intended civil rights laws to prevent federal support for discrimination
and that federal student did is a significant fora of institutional sup-
port. The Richmond ruling, in our view, flies in the face of legislative
history, judicial precedent, and practical experience recounted In our

testimony. It also is inconsistent with long-standing federal policy
substantially reaffirmed over the last year by the Department of Justice.
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The ruling further would restrict Title IX coverage to education programs
and activities that directly receive Federal funds "specifically earmarked'
for than. It thus would roll back protections against sax discrimination
in all programs assisted or benefited by the Federal funds other programs
receive. This might include all local education programs assisted under
the Education Consolidation and Improvement Act of 1981 because they will
receive Federal fends through State education agencies, not directly. As
staff comments on proposals to implement the act indicate, we share the
view of the Departments of Education and Justice that civil rights require-
tents extend to the ultimate recipients of block grant funds.

The 'earmarking' restriction could lift Title IX requirements even from
many education programs that directly receive Federal aid because funds
earmarked for other purposes often provide assistance. For example, pro-
grams say use Federal h funds to purchase equipment not restricted
to project uses. Further, many postsecondary institutions may use SO
percent or more of funds granted for research to cover the overhead and
general operating costs of their programs. Under the Richmond court's
approach, these programs, although recipients of Federal financial
assistance, apparently no longer would be covered. by Title IX. Indeed,
according to the Project on the Status and Education of Women, such a
restrictive approach could leave as little as 4 percent of this year's
authorized Department of Education funds for higher education still tied to
Title IX obligations.

Staff analyzed the same basic theory of coverage this ruling adopts in
September 1981 comments on a bill to amend Title IX, now withdrawn, and
concluded it could involve substantial Federal support for sex discrimina-
tory activities, implicate Pectoral agencies in constitutional violations,
and make residual Title IX protections very difficult to enforce. The
sweeping language of the ruling could reach Title VI and Section 504. If
so interpreted, the same basic conclusions would apply.

The ruling is yet more far-reaching because it would curb the Department of
Education's authority to investigate, rather than just its ultimate
authority to enforce. The ruling enjoins the Department from investigating
civil rights violations in any program or activity within the court's
jurisdiction 'Absent a prior showing that such said program or activity is
the recipient of direct federal financial assistance.' The Department
often must make inquiries, however, before it can determine whether Federal
assistance flows to program or activity where discrimination is alleged.
Such inquiries, we believe, will be essential to identify programs assisted
under the Education Consolidation and Improvement Act because the Department
will not have complete records showing where State agencies allocate or how
local agencies use their block grant funds. Civil rights enforcement in
education thus often will De deterred from the start if the Department has
to prove its jurisdiction before collecting any evidence.
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Further, the ruling would prevent the Department from investigating

discriminatory practices in an unassisted program to determine whether they
"infect" assisted programs. This would restrict the Department's ability
to identify links between discriminatory and federallysupported activi
ties. The court's restrictions contradict the elementary principle of
administrative law that agencies do not have to prove they have jurisdiction
before investigating to determine their jurisdiction. The ruling here is
all the more troublesome because it relies on board of Public Instruction
of Taylor County, Florida v. Finch, a Title VI case. As result, its
illogical restrictions on investigations could undermine the Department's
authority to combat race, as well as sex, discrimination.

Title IX was intended, in the words of its sponsor, as a "comprehensive
amendment" banning sex discrimination in 'all facets of education ... with
limited exceptions." The theories adopted in the Richmond opinion would
invert congressional intent, making protections against sex discrimination
in education the exception and Federal support unconditioned by Title IX
compliance the rule. horeover, they would jeopardize Title VI and Section
SO4 coverage and impair enforcement of all ctv:1 rights laws under the
Department of Education's jurisdiction. Wm have opposed these theories it'
other contexts and are gravely concerned they may be established through
litigation.

We continue to follow with interest the regulatory and litigation policies
pursued by the Department of Justice. We, therefore, ask you to inform us
what response will be made to the Richmond ruling. u also would like to
know the Department's specific position on the variot.. issues it raises,
including civil rights coverage under the Cuaranteed Student Loan program.
The Assistant Attorney Cameral for Civil Rights has not yet responded to
staff's April 2, 1982 request for the Department's position 04 this
particular issue. A similar inquiry is being sent to the Secretary of
Education.

Si 1Y.

b.Aett:CE h. PENDLETO , JR.

Chairman
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UNITED SIAM COMNISSION OH CIVIL RIGHTS

roooosso. 0. C. les.73

August 10. 1112

lonerable 'Sorrel I. 1011
Secretary of Education
Usahluetos, D.C. 2402

Dear Mr. Secretary:

1 as writing to express Conaission concerns raised by the recent district
court ruling is University of Lichees! v. Sell. Xo. E1-0401-E (t.E. Vs.
1112). The theorise adopted ix this Paling cestrodicc the isterpretatim
of civil rights loss sad departsestal esforcesest authority Naafisd ix
castles regulation:4. Tou have informed us that these [taut/doe* ars
under revive. W. therefore, vast to offer our vire that the lichee:ad
court's theories. if accepted as proper lialts, would leclasts113117ights
protectises is education and ualermino the bread remedial purposes of Title
II of the Ltscatioa Ameadoacts of 1172. They else would jeopardise pretoc-
does under Title VI et the Civil lights Act of 1144 sal Section 304 of the
&slut:Wades Act of 1173.

The court ruled that the Department of fluted's could not enforce Title IX
la as latercoUsglate athletics praetors receiving as direct Federal fleas-
dal assistance. This is itself is cause for comers because it would
'emit sex discrlainstiss is the may atkletice progress chat, while eat
directly targeted by Federal fuels, semethelass receive sad benefit free
Federal cll. Our 1110 report More Mardis* cc Close coacluded chat vigorous
Title IX enforcement would be secassary co ensure vase. aril girls equal
opportualty is sports. Such eatorceasst would be severely restricted if
Federal agencies sad victims of dlirriminatIoe Ise looser could *sok Title
LX cosellance as the basis of such t,atits AM recruitment 4'4:audios
accrulse from federal studoet aid tail accomsedatioee built with Federal
fume.

The courts's runes, bevever, teaches for hoped sea liscrialutisa pre-
libidos* ia athletics. First. it would "Arrow the definition of 'Federal
flaands1 sssistaace' so ciat federal student greats sad lease so logger
would ccafer civil rights obligstioes ea the schools students attend. Vs
believe, as the Comaission testified before the Isms" td4catlea asd Labor
Subcommittee es tostsetoadacy tducaties is April 1112. that Coast's*
inteaded civil rights laws to pretest Federal support for discrialsatioa
sad that Federal scudssc aid is a sigalEicaat fora of inatitutiosal sup-
port. The lichnoad ruling, in our wird, flies is the face of legislative
history, j47071717rocoesnc, and practical experience recounted in our
tesciaoay. It also is iftcooslatant with long-standing Federal policy

substantially reaffirmed over the last year by the Depart:est of Justice.

327



322

The ruling further would restrict Title IX coverage to eduntiou programs
and activities that directly receive f I fund" 'specifically earmarked'
for thou. It thus would tell back protections against sex discrimination
In oll program, isolated or benefited by the federal funds *their programs
facet's. This sight include all local education tannin assisted soder
no Mantles Cessolidatin owl Isprovesent Act of 1311 because they 'al/
tocsin 'nets' foods tbroush State education agonise. not directly. As
Staff tomcats ea proprmalo to ispleent the act indicate. we share your
view that civil tights tentresento extend to the ultimate reciplests of
block grant fund'.

Tte 'earsatkize restriction could lift Title II reaulresaste eves frost
many nuncio* progron that directly receive federal old because funds
es Harked for other pirpons often provide assistance. for **sepia. pro-
gress may use Federal research tuns to purchase equipment sot restricted
to project uses. further. zany postsecondary institutions ney use 30
percent Of core sr !nods granted for research to cover ch. overhead and
general operatin cis.* of their preoress. Vent she Richeood court's
appnoch, these prograna. although recipients of federilTairicisl
assistance. apparently no longer would be covered by Title IX. Itteed,
cccerding to the fteject on the Status sad Education of Venn, such a
restrictive approach could leave oo little as 4 went of this year's
authertne Dominant of :tunnels funds for disbar education still tied to
Title IX obligettone.

Staff ann:yted the ears basic theory of coverage this ruling adopts in
Soptocber 1551 comments on a bill to nen Title IX. now withdrew's. an
concluded it could involve tub rrrrr tal federal support for sea 41sertains-
tory activities. !splint* Federal agencies to contitutiosal violations.
aid sake residual Title IX p lens very difficult to enforce. Tim
sweeping language of the ruling could reach Title VI on Section 304. If
so interpreted. the one basic cosclusion would apply.

The ruling la yet sore far-reaching because It would curb the Deportsent's
authority to investigate. rather than just ite siting* authority to *s-
tores. The ruling enjoin the Depertsent fro* lowestigotiog civil rights
violstisos is any program or activity within the court's juris4intion
'absent prior shoving that suck said prestos or activity is the recipient
of direct federal tianelal assistance.' The Department often suet sake
'equines, however, before it can !stands* whether federal assistance flows
to a program or activity whore discrislaatics la alleged. Such inquiries.
vs belle's, will be essential to identify programs assistod =der the
Education Consolidation and /OptOresest Act because the Doportnent will cot
have complete records showing where State agencies ellocatu or how local
agencies sae their block graot funds. Civil rights enfercesent is education
thus often will be d d iron the t the Department has to prove
its jurisdiction before collecting any andante.
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Further, the ruling would prevent the Department from investigating
discriminatory practices in an unassisted program to determine whether they
'infect' assisted programs. This would restrict the Department's ability
to identify :.inks between discriminatory and

federally-supported activi-
ties. The court's restrictions contradict the elementary principle of
administrative law that agencies do not have to prove the) have jurisdiction
before investigating to determine their jurisdiction. The ruling here is
all the more troublesome because it relies on Board of Public instruction
of Taylor County, Florida v. Finch, a Title VI case. As a result, its
illogical restrictions on investigations could undermine the Department's
authority to combat race, as well as sex, discrimination.

Title IX was intended, in the words of its sponsor, as a 'comprehensive
amendment' banning sex discrimination in 'all facets of education ... withlimited exceptions.' The theories adopted in the Richmond opinion would
invert congressional intent, making protections against sex discrimination
in education the el.ception and Federal

support unconditioned by Title IX
compliance the rule. Moreover, they would jeopardise Title VI and SectionSO4 coverage and impair enforcement

of all civil' rights laJs under the
Department's jurisdictien we have opposed these theories in otter contextsand are gravely concerned they nay be established through litigation.

We continue to follow with interest the
regulatory and litigation policies

pursued by the 0partment of EducItion.
We, therefore, AS4 you to inform

us what response will be made to the Richmond
ruling. We also would like

to know the Department's specific position on the various issues it
raises. A similar inquiry is being sent to the Attorney General.

Sint
.

CLARSUCE M. PUDLZTON, JR.
Chairman
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US. Deportinect-ajurtice

Civil Rights Division

Offict of Me Awns«, Attwmty Cownd .ve, P C 14330

Swptember 16, 1982

Mr. Clarence M. Pendleton, Jr.
Chairman
U.S. Commission on Civil Rights
Washington, D. C. 20425

Dear Penny:

Out of ac abundance of caution, the Attorney General
has determined that, because of hie nrior mcrtur:Ito on the
Roard of Regents of the University of California, he should
recuse himself from parttctpation in the University of Richmond
case. I have, therefore, been asked to respond to your August 10
letter inquiring about a possihle appeal from the Richmond
decision.

As you know, the Department of rducatton (DOEd) and
the Department of Justice (DOJ) agtccd not to seek appellate
review of Judge Warriner's rulig thlt DOCd lacked authortty
under Tttle IX of the Educational Amendments Act of 1972, and
its implementing regulations, to investigate Richmond's
athletic program. In reaching this conclusion, the views set
forth in your August 10 letter were fully constdered. While
we found ourselves in disagreement with your recommended
course of action on this occasion, the wise counsel of the
Ctvil Rights Commission is always valued and we trust that
you will continue to share your thoughts and analysis with us
on future issues of similar importance.

In Richmond, we were guided principally by the
particulari77£717 case before us and Judge Warriner's
application of existing law to the stipulated facts. The
University's athletic program admittedly received no direct
federal financial asststance. Nor did DOEd seek to initiate
its investigation on the claim that the athletic program was
receiving federal funding indirectly. Rather, the jurisdictions
nexus for sending federal agents onto Richmond's campus was
tied soley to the fact that the University received federal
funds through student financial aid programs (i.e., Basic
Educational Opportunity Grants; Supplementary Educational
Opportunity Grants; Student Worker Wages; Guaranteed Student
Loans) and through a single Library Grant.
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The posit:.'. _d. -..u: L; ±:veztor sf 9CEd'S
Office of Civil Rtghts, aod rejected by the district court,
was that receipt Ly Richmond student, of even a single dollar of
federal funds is sufficient to suh:e.1 :Al or the University's
program; and actt-Jities L. Ti:. 1:. t.cti.1iny evzr. those
programs and activities that receive no federal funds. This
interpretation of the statute effectively removes from Title
IX the 'program specificity' feature that was recognized as an
essential component of the legislation in the Supreme Court's
decision last Term in North haven Icard of Education v. Bell,
50 U.S.L.N. 4501 (19827XF-EgFi-i7.-atia7-"571,77cy's
authority under Title IX both to promulgate regulations and
to terminate funds is subject to the program-specific limitation
of SS 901 and 902. 50 U.S.L.W. at 45n7.

In light of the clear language of Sections 901 and
902, the accompanying legislative htsrory, and the Supreme
Cuurt's recent pronouncement of thu intended scope of Title
IX coverage, we found Judge Warriner's opinion to be both
analytically and legally sound. Its conclusion that only
those University programs and activities shown to be recipients
of. federal funds are within the renal. of Title IX is fully
consistent with the better reasoned

judicial precedents inthe area. See Ricr v. president and Fellows of Harvard
College, 663 F.Ta-135 (1st Ctr. 19111); Pennett v. West Texas
Slate University, ro. 230-0073-f MD. July 27, 1981);,
(Men v. Ann Arbor School noardc 507 F. Sup?. ) 376 (E.D.FM'. '190177

On this last point, the two recent Third Circuit
decisions to the contrary have neither been ignored nor
li'htly dismissed. See Grove City Community_College v. Bell,
No. 81-0406 (July 8, 198Trrllafffr v. Temple No.
82-1049 (September 7, 1982). Dictum in Grove City, which
another Third Circuit panel considered t6-677756Ntiolling

inTemple, states that the University as a whole can he considered
the program' for purposes of Title IX ...vrage once at
least one dollar of federal educational funds goes to any
student enrolled at the school. In seeking to ascertain
from the statute's language and history whether or not Congress
intended so expansive an interpretation of the phrase 'program
or activity,' we were satisfied th' Judge Warriner's opinion
in Richmond had the best of it. Accordingly, there was, tn
Oie-7,Fun7T,T of both DOE4 and DOJ, no cane f...r an appeal of
Richmond to the Fourth Circuit.

I would in closing add only that this no appeal'
decision suggests no retrenchment of our enforcement responsi-
bilities under Title IX -- as some in the political arena have
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been quick to zusutt. V.- La Lwiaiates
sex discrimination in foderafry programs; nor does it
allow DOW to ignore its Title IX inve..tigar.ury responsibilities
upon receipt of a complaint colraintrl f.Al allegations
of sex bias in a directly .11..C.; 0:. 1t yender-
based discriminatory behavior so pervades a nonfunded program
that it 'infects' a funded program, we read Judge Warriner's
opinion as recognizing a DOEd investigatory responsibility
in such circumstances.

It is primarily in this tesFect that we had some
differences with your August 10 letter. The 'far-reaching'
implications that you hypothesized might perhaps flow from the
Richmond ruling do not, as we read the opinion, follow from
TFF-FFFiram-specific analysis used by the district court.
That DOEd must make a showing that the program or activity to
be investigated is indeed a recipienr of federal funds seems
to us to be neither inappropriate nor unAuly h4rachuome.

I hope that the above disenision sati,factorily explains
our decision not to appeal the RLchmonq decision. If you
have further questions, we can pertgtiss further discuss this
mutter on your next trip to Washigton.

CC: John Hope iII

332

SincPrely.

, ,..-f ...

N.... r&$.1._._ -,--Lo
Wn. ara.tto tieVholdt,

Assistaot AeCooci Gei1
Civil Ri,hts Division
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UNITED STATES COsAmiSSION ON CIVIL RIGHTS

feJL D. C. 20425

SEP 3 t; ;332

itoncoable William dradtuid Reynold, lit
Assistant Attorney Genera!
Civil Rights Di,ision
Department of lustice
Washington, U.C 20:3Q

Dear Hr. Reynolds:

Thank you for your letter of September
19:3: explytning the decisi,,n

nut to appeal tie Federal district court .uling to Untversity of Richmond
v. Dell, ho. 81-0406-R (E.D. Va. Jul, 8. t9C2). We appreciate learnln;
the Justice Depoitmeot's reasoning in this do ision. After studying it
carefully, ho.ever, ee cannot AWCC that the Richaton0 oglcion is so
analytically :nid legally wood" on to IVJWy no good groulds fur -defending the broad interorecation at ilvil tight.; loss the Government

ha. maintained in exi,ting renulattno, l
successfully argued In the

courts. Nor do we agree the opinion 'ln ni .ay tolerates sex discrim-
ination in fedetallv toot,' program... aother, we believe the Depart-
ments vie., rejeet..14 the cnttaly th,.ie> aoopted in Ciove City
College v. tlell, No. .10-1,81, 23:14 (i.' Car. log. 12, 1982), represents a
shirp rev. rata at long-s: pol.ey .h,. h, Li aursuud, .111
reduce civil rigott vitae:cho. I'. vaseattoo

Accsrding to you. ICL[lf, tie peach ao.inc,d by OK Departnent of
Education's Utf ice tor Civil gight. vas

riLit receipt of a single Federal
dollar by University of Riehmond students brought all the university's
program. and aztivItie. under Title 1. of the Education Amendoents of1971. You sug,,.t the dist let coot corr,itiy rejected this position 311
inconsistent with th, 'prugram specit.e. nature ul Title (X recognized by
the Supieme Coort in '1,,Pto Haven Ro.,,o .1 V.4a, ttt...0 v. BLlf. L.$.
102 S. Ct. VW (1982). We agree that HavV,n apparently roles out
an list.tut:onal aoproach to Title I'. cavera:e. This it,vroach, however,
w44 not the Government policy rejected ny the district zourt In Richmond.

That polio, codqied in the Depart..t o. Edu,ation's Title IX
regulations, 3+ C.F.R. )10..2. has counted Federal srud.nt aid as
"Federal ftos., lit Ass,sCon:,' t.r o: iit'e IX coverage and
applied Title I% requircant. to any edo.ncto4 program or Ictivity that
'receives or betletits true Fedc,a1 tunds. rch Haven, as you know,
cited the latter provision in 4.1 approving conte\t, 102 S. Ct. at 1927,
suggesttng it is not Inconsistent id,th 'tiogram 1,pecificity"
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Your letter says the Richm.id court, fol'.!ag North Haven, ruled that
"only those Unive.sity pro,, rams ao.1 ictiv.tisi sOon to be recipients of
federal funds are viChin the reach of Tit., IX.- The decision to accept
the ruling would be is tiouhlesome it it actoitly read this way. The
court, in fact, restricted Title IC ovsrae to education programs and
activities that directly receive Federal funds specifically earmarked for
them. This is much mitre stringent "program specificity' than we find in
North Haven.

The Richmond inte'pretat.00 would lift Title IX regoilements from
programs receiving assistance thruujh or benefiting from Federal aid to
other recipients As you, Lefler indicates, it specifically would eaempt
from Title IX requirements ptograms assisted by Federal student aid
funds. It similarly could reduce cove.ag under Title VI of the Civil
Rights Act of 1964 and bection SO4 of the Rehbbilitation Act of 1923,
since the out said such tunas were "not really 'federal ossistance.'"
This, as noted, contradicts Federal regulatory policy upheld in Bob Jones
University v. Johnson, S29 F.2d Sl4 (4th Cir. 675) and, very recently,
in Grove City. Calling the ruling "legally pound,' despite these
P'ecedents, sug,;ests the hoveroment has des,dea to stop enforctnj civil
rights obligmtiols eonferied by Federal sludeot aid

Bone generally, ti, I:tellewta ioteivotation would cell back FedLrai
protection. against sex di.criminatton from programs receiving any
indirect assistause and al..o from proram4 diiectly assisted by funds
authorized for other purposes, such as Federal research grants. As our
August 10, 19b2 letter noted, this cooed insiode all local education
programs assis:ed uncle' (,duration Consolidation and lmprovewent Act
because the/ Federal fund. throutn Stu,: a.:encits, not 'directly.
We also noted it could leave as little as 4 percent of this year's
authorized DCp3r(0011C Of FAUCJlIon 1..,her eaositino fonds still tied to
Title lX obligations. in eodurstog the Siihmood iuling with theae
consequences presented, your letter implies a profound break with the
civil rights policies pursued by every administration since nondiscrimi-
nation requirements Cut federally-assiste pio,tiams were enacted.

The dectston not to appeal RIchmonJ thus has far-reaching implications.
As your expllnailuo shows, it 130.10% OW A4u40,,t1.31.1.1 nn, has adopted a
highly restrictive theory of civil ri,hts covera4e. Nurth Haven does not
compel this polity change, and other court iulings support a broad
reading of clot' rights laws. In addition to Grove City and Hefter v.
Temple University, 60. 82-1049 (3d Cir. Sept. 7, 1982), these include
Cannon v. University of Chicago, 441 U.S. 677, 7U4 (1979). In Cannon the
Supreme Court stated

Title IX. like Its m.pl. :Ale VI, ..ulOwt to
accomplish two related, but nevettheless somewhat
J.flerent. objectival. First. Congress wanted to
avoid the use of federal resource,' to support

discriminatory practices; seeoua, it wanted to
provide Individual sitteeni vtlective protection

those
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both these objectives are (rustrated by the theory your letter espouses.

The Departeent soon w1:1 have oche. oppo.runir.v% to addre.s the major
issues in Richmond. Including a briet due on October 4 in Iron Arrow Honor
Society v. Hufstedier. 499 F. Supp. 496 (S.D. /4a. POO) alf'd 652 F.2d 454
(5th Cir. 1981). judgment vacated and rescinded sub nos. Iron Arrow Honor
Society v. Schwelker, U.S. , S. Ct. J475 (1982), and a probable
appeal in Grove City. Ye again urge that your decisions in these cases
repudiate the policies reflected in Richmond and &canoe the Federal
Government's commitment to interpretations consistent with the broad
remedial purposes of civil rights laws.

Sincerely.

FOR THE GOMH1SSIOUERS

rt:..7t

cuusa H. PENDLETON, JR.
Chairman
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u.. urparsoteot el Peak*

Civil Rights Division

0111 N,ae Aaltsar Altor Gm! 000.+8, DC MHO

October 5, 1912

Mr. Clarence M. Pendleton, Jr.
Chairman
U.S. CosmiSsion on Civil Rights
Washington. D. C. 20425

Dear Penny:

Thank you for your letter of September 30, 1982, in
which you share further with me your thoughts regarding the
decision of the Government not to take an appeal in University
of Richmond v. Bell, No. 11-0401-R (E.D.Va. July 1, 1912).-

It is Perhaps a bit unfortunate that the discussion
regarding 'program specificity under Title IX is being shaped
by the recent Richmond decision and the decision is Grove
City College v-57117-No. 10-2313 (3d Cir. Aug. 12. WITT.
since these two Mings deal with the issue from opposite
ands of the spectrum. As a consequence, most of the debate
has ooncentrated on a recounting of presupposed 'dire
consequences" that might flow from adopting one position or
the other: very little attention has been paid to hard legal
analysis.

The central question to be decided, of course, is what
Congress had in mind in using in Title IX the phrase 'education
program or activity.' The Supreme Court in forth Riven
Board of Education v. Bell, U.S. 102 S. Ct. 1912
(1982), indicated cle4717thil-The phriii-was intended as
sore than more window dressing, and the Court's vacation and
remand in Iron Arrow Honor Society v. Bell, U.S.
102 S. Ct. 3475 (1982), suggested at least some disagreement
with the Fifth Circuit's handling of the issue in that case.

Recognition of those events obviously does not decide
the question, but it does help better to frame it. But for
the Third Circuit's recent nod to an institutional approach
to Title IX coverage in Grove City and Rafter v. Temple
University.. No. 82-1049 (3d Cir. Sept. 17701f2) -- an approach
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that you have acknowledged appears to have been 'ruled out'
by the Soreme Court in North Haven -- the weight of authority
has sided with an interp?eiTErUF-Ot 'education program or
activity' that gives the phrase considerable vitality. See
Rice v. President and Fellows of Harvard College, 643 F.336
1177 Cir. 0111; Bennett v. West Texan State university, No.
280 - 0073 -f (N.D. Tex.. July 117-rficrls Othen v. Ann Arbor
School Board, 507 F. Supp. 1376 (E.D. Mich. 19811. Similar
treat' the issue can be found in decisions dealing
with essentially the same language in Title VI. Board of
Public Instruction-v. Finch. 414 F.2d 1068 (5th cmrai)T
kandei v. HEW. 411 F. MT 542 (D. Md. 1976). aff'd en bane
by eqtrally-Trvided court, sub nom. Mayor and City Council of
Baltimore v. Matthews. 571-7723-127.3 (4th Cir.). cert. denied,439 U.S. 862 (1978); Stewart v. New York universiT77-43U-17--
Supp. 1305 (S.D. N.Y.-MK). Ara-a-has gained recognition
as well in the context of Section 504 of the Rehabilitation
Act. Simpson v. Reynolds Metal, 629 F.2d 1226 (7th Cir. 19601.

It WAS on the basis of that judicial authority, and a_
careful analysis of the statutory language and its legislative
history, that both the Department of Education and the
Department of Justice determined not to take an appeal in
Richmond in light of the particular fACtn of record in that
case htle I apptcciate your continuing reservations about
that decision, I do not believe it is nearly as foreboding
as your September 30 letter seems to nuggest.

We will, of course. continue to coneider the question
of Title IX coverage in the particular contexts presented in
future cases. with every attention to th, concerns you raise.
Let me assure you that no decision will be made here that
does disservice to the Congressional mandate embodied in
Title IX of the Educational Amendments of 1972 or that fails
in any respect to enforce the individual tights protected by
that mandate.

Sin ely.

Wis4sEant Attorney Gen ral
Civil Rights Division
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UNITED STATES COMMISSION ON CIVIL RIGHTS

Yea Lagos. D. C. 2042$

December 2, 1982

Honorable Tercel H. Bell
Secretary of Education
Washington, D.C. 20202

Dear Mr. Secretary:

As you nay know, the Commission has been following legal dovelopeents
affecting civil rights enforcement in education. Last January, for
example, ve coo:anted on the change in Federal policy denying tax
exemptions to racially discriminatory private schools. Ve also have
commented on several cases seeking to limit the Education Department's
enforcement authority under Title IX of tea Education Amendments of 1972,

including University of Richmond v. Bell, SSC F. Supp. 121 (E.D. Va.
1982). We are continuing to study the implications of then* and related
Caste.

We, therefore, would appreciate your cooperation in providing us with the
Department's interpretation of its civil rights enforcement authority.
We are interested in how the Department currently views its authority

both nationwide and in specific geographical areas covered by relevant
Federal district and appellate court rulings. Specifically, we would
like to krov whether, as a utter of national enforcement policy, the
Department belieies that:

o Federal student aid, including both student grants and guaran-
teed loans, constitutes Federal financ!al assistance for the
purposes of Title IX enforcement?

o The Department can enforce its Title IX regulations in all the
components end functions of Pr: education institution receiving
Federal student aid except cnose that nave entirely separate,
cop-Federal funding sources?

o The Department can enforce its Title IX regulations in all the
components and functions of en education institution, except those

with entirely separate, non-Federal funding goatees, when the
institution receives other Federal funds not earmarked for a
sprrific progran--for example, monies for indirect costs included
In Federal research grants?
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o Under Title IX, an "education program" int:odes a complex of sll
interdependent education eomponentu and functions, and all arc
covered by Title IX and the Department's regulations when any
receives Federal aid insofar ns such aid frees other funds that
could be allocated to them?

o The Department may investigate possihle Title
IX violations in

unassisted programs to determine 1.hether they 'infect'
assisted

programs?

o The Department say Investigate possible Title IX
violations without

first establishing that the program in .itch they are alleged to
occur receives Federal financial assistance?

If any of these questions is answered in the negative, please provide the
Department's interpretations and theft basis. That is, please exclaim the
Department's alternative views of its Title IX enforcement authority in
geographical areas not directly covered by limiting court rulings.

Us also ask that you identify Federal COutt. jvIsdIctions
where the

Department believes it currently cannot enforce its national Title IX
policies and provide the Department's interpretation of its enforcement
authority under each relevant ruling on the above points[

Finally, we would like to know whether the Department
believes Title IX

cases have limited in any way its authority to enforce Title VI of the
Civil Rights Act of 1964 or Section 506 of the Rehabililation Act of 1973.
If to, please identify the relevant cases and explain how the Department
believes they apply to its authority under these laws.

We would appreciate copies of any generallyapplicable guidelines or
memoranda on civil rights enforcement issued by the Department or its
Office for Civil Rights since January 1980 and would welcome your views on
related issues.

It would be especially helpful to hear from you by the end of December so
we might be in position to consider your response early next year Your
staff may direct any questions about this request to Deborah P.Seow,
Assistant Staff Director for Federal Civil Rights Evaluation, at 254-6701.

Sincerely,

TOR TUE COMMISSIONERS

CLARENCE M. PENDzETON, JR.
Chairman

BEST COPY AVAILABLE
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UNITED STATES COMMISSION ON IL RIGHTS

1Asilagara. D. C. Nos

DEC : 1982

Honorable Villico Bradford Ileynolds, III
Assistant Attorney Canaral
Civil lights Division
Department of Justice
Washington, D.C. 20530

Dear Mr. Reynolds:

Thank you for your October 5, 1982 letter further explaining the Adminls-
tratioo's decision not to appeal the federal district court ruling in
University of Richmond v. Sell. 534 F. Supp. 321 (E.D. Va. 1982). Ve are
pleased to learn that the lUalce Deportment will continue studying the
issues involved and will connlder our views is developing policy em
future cases. including the brief for the Eleventh Circuit Court of
Appeals now due OA December 3 in Iron Arrow goner Society v. gufstedler.
aff'd 652 F.2d 454 (5th Cir. 1981). Judgment vacated and reaasITITsn
ion. Iron Arrov Honor Society v. Schwelker. U.S. 102 S. Ct. 1475
(1 82). That case, as you know, teats Department of Educatiee's
authority under Title IX of the Iducatioe Amendments of 1972 to prohibit
recipients, of Federal funds, including the University of Masi, free
supporting sex discriminatory activities such as the plaintiff all-male
organization.

After carefully reviewing your latest letter, we remain concermed by the
Departsent's continuing preference fur legal interpretations sarrowiag
long-standing Federal civil rights policies. We particularly are dis-
turbed to see the recent appellate decisions in Crave City College v.
Sill 687 F.2d 654 (3d Cir. 1982). petitien for cert. filed Uov. t. 1982
(S. Ct. Uo. 82 -792), and Wafer v. Temple University, 63$ F.2d 14 (3d
Cir. 1982) again inialzed. in giving so little weight to these rulings
and ignoring others cited in our September 30. 1982 letter, your letter
suggests the Justice Department is building arguments against existing
Federal civil rights protections. It, thus, Increases our concern about
the Covernnenv's position in Iron Arrow and other future actions.

Your letter states that the central question is congtessioual Latent is
using the phrase 'education program or Activity' in Title IX. Slue the
Suprema Court in Uorth Haven Board of Education v. Sell, U.S.
102 S. Ct. 1912 (1962), deferred an answer, one wilrillerge only ISFOugh
proceedings in subsequent cases. The immediate issue in our view.
therefore. is how the Justice Department. implementing Adadoistratiss

policy, will act to influence the outcome of the litigation process.

340



335

As our asthenia of correspondence suggests. the Department has reale of
apialeas it may use to develop Its position on the 'prevail WWI.* In
Tree Arrow and other cases testing the scope of civil rights co,orlp.
ITriUlrlI band. the rulings your letter accords "tho weight of utherlty°
multi be mod to argue that Title IX offer: protections

against sax
diacrlminatim only in the relatively few, scattered parte of education
lastitutleas directly targeted by Federal funds. On the other head.
ether sigelficent rulings. including Grove Clt . support the established
Federal policy that ?We IX cover, al education prograaa receiving er
benefiting free federal funds and that. as the Goverment eucceasfully
argued is /re Arrow. an entire institution is the "education pregrae
specified Ti rmtleaw when it receives general maistence through federal
intik/1st ate. These opinions need not involve the institutional approach
apperestly ruled out In north haven, as your letter amtesta, because
they provide for institution -wide coverage only insofar as the whole
institution receives or eneftte from Federal fuels.

Vs believe these breed rulings have the greater weight. They give Title
UK the sweep its remedial olglue dictate. os Korth Haven Iseult's'. and
accommodate the objectives Congress had In enacting the law. These -
objectives. as defined in Cannon v. Univerait of Chicago. 441 U.S. 177.
704 (1575). were to 'avold the use o federal resources to support
discriminatory practices' and provide individual citizens effective
protections against these practices.' As our September 20 letter stated,
we believe the highly restrictive theories in some of the your
letter cites approvingly would frustrate both these objectives A
eading of 'education program or activity' that would

pinpoint Title IX
protections to Illaary hero, ettrolutry doperteent there Is
1 aaaaa Meat. we believe, with law intended. In the words of its
armee?. to Im 'a strong and comrehanal against 'ma
diecrialmatioa (that) reaches into all facets of education.' Ill COMG.
PLC. 5803. 5804 (1472) (Pasorks of Senator $ayh).

Furthermore. we believe federal declaims' on civil rights litigation
involve sore than the 'hard legal analysis- to which you refer. These
decialmagemetse from a policy process is which the Goverment chooses
whether it wants to pursue a broad jurisdiction offering worlgua
epportumitles for relief from discrimination or accede to retreachmests
is previous policy. This is the contest in which we will view the
positime the Departmeet of Justice takes is Iron Arrow and other cases.

With respect to the pending rase, we nets that enlacement of existing
Title IX policies led the University of Miami to adopt aosdiscrIml -
natio* peltcy bossing am diecrialeatory activities. including the Iron
Arrow Wear Society. The chancellor just reaffirmed this policy is s.
September 23. 1512 letter to Iron Arrow saying the university, contrary
to its position during the trial, would set allow the all -sale society
beck on campus eves if the court ruled it could do so under Title IX. In
those changed circumstaaces. the Department of Justice say decide the
court's ruling no longer would have any practical effect. If the
Depertmat Argues Iron Arrow is mot. we hope it clearly will state that
this position implies no retreat from the substantive policies it
successfully defended ia the district and appellate courts.

We would erpreciate learning the results of your review of Iron Arrow.

Sincerely.

tOe TUE COMNASSIONERS

V7.83X

ClatENCE M. fENDLET0a. JR.
Chairman
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UNITED STATES COmmISSION OW CIVIL RIGHTS

fresi.egesn. D. C. 2053$

January 9, 1993

The President
The White House
Washington, D.C. :05O0

Deer Kr. President:

The Commission on Civil Right* urges you, at the earliest opportunity,
to elfino your adainistration'% coosits.nt tu ealicies requiring equal
opportunity in any education prooen eircti) or indirectly aided by
Federal funds. Your pump' guidance is neve...! because the Adslnistretion
soon say have to IJL4 a position on (dr... Title IX of the
Education Acenedents of l972 bytore thv Court of the enited
S s in Croy. City Collag v. tctl.

Recent Court dectsione have not provided delinitive guidance en the
extent of protections against see discrimination in education under Title
11. The Administration, thetefore, may choose to defend long-estebllehed
policies affording women and ren broad git.ara ***** of equal educational
opportunity or seek to narrow them. Its decision say affect not only
Title IR, but vicel protections against and handicap discrimination
under Title VI of the Civil eights Act ut Oh! and Seciton 504 of the
Rehabilitation Act of 1973.

We are alarmed by Indicetkons that the otartsents of Education and
J...stice are adopting narrow Intcrpretattun* of the law. loth department*,
for exaople, ly endorsed a very r.,tr..tIve district court ruling.
University of Richaond v. tell, and choce cant to ask for a rehearing of
the restrmlie appellate court ruling dtlIsdale Collect v. Department
of Health, Education, and welfare. We Nit.v. these courts' theories, If
adopted nationwide, would allow substantiat federal support for sex

discrimination and possibly race and handicap discrimination as well.
Since these theories are not result...a by any definitive ruling, the
departments' approval appears to be choice to favor of reducing
Federal civil rights guarantees.

There has been significant progress toward educational opportunity for
vases since Title IX was passed. Serious problems regain, however, which
we do not believe will be resolved unless the /Were! Covaroaoot ensures
that taxpayers' dollars is so way support discrimination. We, therefore,
urge you to state your support for the broad Title IX Policies itepublicsn
sod Democratic so:ministrations alike have pursued to carry out the
remedial purposes of the law.

lie would be pleased to share with you nor. detailed analyses of this

pressing issue and would ceicc=e the o,cutturity to discuss it with you
directly.

leepectfully.

rot THE COMMIC6ERS

CLARENCE M. PENDIA Oh. JR.
Cbeirmrn
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UNITED STATES DEPARTMENT OP EDUCATION
wemenearces.t1.c. moo

APR 6 1983

The Wearable Clarence M. Pendleton, Jr.
Chairman
United States Commission on
'Civil Rights

Washington, D.C. 2042S

Dear Mr. Chairman:

JUIRTnUITSIMPATARY
OR CJVIL RIGHTS

Since receipt of your December 2, 1982, letter to Secretary Sell, there
have been many contacts between the staffs of the Office for Civil Rights
(OCR) and the Civil Rights Commission, as well as correspondence from the
Civil Rights Division of the Depertmelit of Justice.

In seemery,:it Is the intentioiiof the Department of Education and OCR to
vigorously enforce Title IX of the Education Amendments of 1972, and all
other civil rights statutes under which we have enforcement responsibility.
It is our intention to enforce these statutes consistent with Congressional
intent, as determined by the courts.

As you know, the issues raised in your letter and in subsequent conversa-

tions are presently under review by the Supreme Court. I believe that the
Court's decision in Grove City v. Bell will provide authoritative responses
to the questions youlii7ipcid concerning direct and indirect aid and
whether financial aid to a college student constitutes aid to academic and
athletic activities which do not receive direct Federal aid. If the Court

consolidates the Hillsdale case with Grove Citi, I believe the resulting
decision would like y provide answers to all the questions raised in your
December 2 letter.

I loot forward to the Supreme Court's resolution of these important issues.
Until the Supreme Court has resolved these questions, this Department and
OCR will follow the controlling decision in the jurisdiction where the case

arises.
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UNITED STATES DEPARTMENT OF EDUCATION
THI3ZOLETAXY

April 12, 1983

The Honorable Clarence M. Pendleton, Jr.
Chairman
United States Commission on Civil Rights
Washington, D.C. 20425

Dear Chairman Pendleton:

I appreciate our telephone conversation of yesterday. This was
folioed up by 4 telephone discussion of our responses to requests
from your office for information. From these discussions, we have
acknowledged that we owe you a response to your inquiry about the
impact of block grant legislation. This will be delivered to your
office today or tomorrow.

Mr. Hope indicated in his conversation some concern about the
need for additional information on a previous response we made in
our letter of April 6 (signed by Assistant Secretary Harry
Singleton). If the telephone reply does not satisfy your needs,
please follow up with further specifics and we shall respond to
those.

You should be are that the Courts are coming down with new
definitions that will reflect on coverage under certain statutes.
When different Circuit Courts of Appeals come up with different
views of the law, we are bound by the Court. Eventually this will
have to be settled by the U.S. Supreme Court. In the meantime,
our task is greatly complicated since we have different jurisdic-
tions that we oust respect. This is very complex and difficult
for us, and you and your staff should be are of this.

Sincerely,

T. H. Bell

400 MARYLAND AV1 S V. WASHINGTON DC 2020:
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UNITED STATES COMMISSION ON RIGHTS

rgAbn. D. C. zoas

APR 13 1983

Honorable Terrel H. Bell
Seo.retary of Education

Washington, D.C. 20202

Dear Mr. Secretary'

Thank you for your April 12, 1983 letter asking whether we need specifics
sot provided in the Assistant Secretary for Civil Rights' April 6, 1983
letter. That letter replied to our December 2, 1982 inquiry (copy
enolosed) about the Department's policies on a number of issues raised by
current litigation under Title IX of the Education Amendments of 1972.

The Assistant Seoretary's response suggested that exchanges since our
December inquiry have at least partly mot our information needs. As
regards the particular questions we raised, it referred to answers the
Supreme Court say provide in Grove City College v. Boll and possibly
Hillsdale College v. Boll. Pending the Supreme Court ruling, the letter
concluded, civil rights will be enforced according to "the controlling
decision in the jurisdiction where the case arises."

As Commission staff discussed with your staff, we do not believe this
letter is adequately responsive to our inquiry. Even if the Supreme
Court consolidates Hillsdale with Grove City, it will not resolve all the
questions w raised. Neither case, for example, involves the Department's
investigative authority, as did University of Richmond v. Bell. Nor will
the court directly rule on the Department's enforoement authority under
Title 'II of the Civil Rights Act of 1964 and Section 504 of the
Rehabilitation Aot of 1973. The bearing of its decision on these laws
will be subject to departmental interpretation.

More generally, we are interested in the Department's current interpre-
tations of specific rulings already in place, since they must guide its
enforcement activities until the Supreme Court finally resolves the
issues. While we appreciate the assurance that the Department is
following various controlling decisions, for our monitoring purposes we
need to know abet restrictions the Department believes have been imposed
and where. We asked for such specifics because we share your view that
conflicting decisions now greatly ocmplioate the Department's enforcement
task. In this regard, the Assistant Secretary recently sent us requested
documents on two cases the Office for Civil Rights has been unable to
resolve because of restrictions imposed by Richmond. Thee*, however, do
not provide full view of departmental policy, and we have had uo other
substantive exchanges on the issues since Last Deoember.
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One of the Commission's principal responsibilitiea is to appraise Federal
civil rights enforcement policies. We believe the Education Department's
policies on the issues v raised may have far-reaching implications for
civil rights protections in feaerally-assisted programs. We also believe
our capacity to evaluate them is limited by lack of a detailed, official
statement of what they are. We, therefore, regard a full response to our
original inquiry, including oopies of any internal guidance on oivil
rights enforcement, as essential to our work.

If you would like additional clarification of the question posed in our
December 2 letter, your staff may call Deborah P. Snow, Assistant Staff
Direotor for Federal Civil Rights Evaluation, at 254-6701.

Sincerely,

FOR THE CCMMISSIONERSt

PEN NI'

CLARENCE M. PENDLETON, JR.
Chairman

Enclosure
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UNITED STATES DEPARTMENT OF EDUCATION

Trig SECRETiJkY

The Honorable Clarence M. Pendleton, Jr.
Chairman
U.S. Commission on Civil Rights
Washington, D.C. 20425

Dear Mr. Chairman:

April 19, 198U

As a result of our meeting Friday, I understand that the Commission would like
a more formal response to the questions set out in your letter of December 2,
1982. An item-by-item explanation of each of these points is provided below.
Please note that with Grove City College v. Sell, and Hillsdale College vs.
Sell, now pending before the Supreme Court, the answers provided here must be
Welied as subject to amendment in light of the Court's forthcoming decision in
these pivotal cases.

1. Does 'Federal student aid, including both student grants and guar-
anteed loans, constitute Federal financial assistance for the
purposes of Title IX enforcement?*

Federal student aid, including both student grants and guaranteed loans, may or
may not constitute Federal financial assistance depending on Mich Federal Court
jurisdiction is in question. This matter has been the subject of extensive
litigation and the conflicting viers are highlighted by Grove City, in one
Circuit Court, and Hillsdale, in another. With respect to the views of this
Department, we steadfastly stand for enforcing the law. Any interpretation of
the law, as you know, is subject to periodic alteration by the Courts through
litigation. We stand by our regulations as published (see your file copies for
more specifics), unless modified by the Courts. When the present litigation has
been concluded, wa may have to modify our regulations, but we are not rewriting
any rules in this area at this time.

2. Can the Department 'enforce its Title IX regulations in all the
components and functions of an education institution receiving
Federal student aid except those that have entirely separate,
non-Federal funding sources?'

The ability of the Department to 'enforce Title IX regulations in all the compo-
nents and functions of an educational institution receiving student aid remains
unchanged, except insofar as Federal Courts have ruled otherwise. Again, please
refer to our regulations. They have not been rescinded, but our ability to
enforce Owe has been modified by Court orders.
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Page 2 - The Honorable Clarence N. Pendleton, Jr.

3. Can the Department 'enforce its Title IX regulations in all the
components and functions of an education institution, except those
with entirely separate, non-Federal funding sources, when the insti-
tution receives other Federal funds not tares/Iced for a specific
program- -for example, monies for indirect costs included in Federal
research grants?'

Where Federal funds have not been earmarked and accounted for a specific purpose
or program--especially indirect costs in Federal research grants--Courts have
held both keys, the assistance may or may not apply to all 'components and
functions of an educational institution." As noted in the other responses, our
regulations apply in those Jurisdictions .Here Federal Courts have not ruled
otherwise.

4. 'under Title IX /does/ an 'education program' include a complex of
all interdependent education components and functions, and are all
covered by Title IX and the Department's regulations Wen any
receives Federal aid insofar as such aid frefs other funds that
could be al located to them?'

The express premise of this question is that Federal aid 'frees other funds'
and Federal authority follow both the Federal aid and the 'other funds.'
The answer is far-reaching and complex; in a rm./RI-campus system, general aid
received by one institution extends this Department's authority only to that
institution. In the history of civil rights enforcement, receipt of Federal aid
in one school district, or campus of a statewide system of education, may
theoretically free money for allocation to others--but this is not necessarily
so. For example, Chapter I of the Education Consolidation and Improvement Act
states explicitly that Federal money cannot be used to supplant State and local
funds.

5. May the Department 'investigate possible Title IX violations in
unassisted programs to determine whether they 'infect' assisted
programs?'

The Department was prohibited by the Federal Courts from doing so at the
University of Richmond. If other Courts should respond in a similar fashion,
our ability to investigate will be sharply curtailed. Absent such rulings, the
Department may seek information about independent administrative units which may
have an effect on the ability of the Federally funded program to operate
nondiscrioinatorily.

6. May the Department "investigate possible Title IX violations without
first establishing that the program in which they are alleged to
occur receives Federal financial assistance"
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Page 3 - The Honorable Clarence N. Pendleton. Jr.

In the Eastern District of Virginia, pursuant to Richmond v. dell, the
Department is without authority to investigate without first establishing that
the program receives Federal financial assistance. There have been no other
similar holdings in other Jurisdictions to date.

7. Are there 'Federal court Jurisdictions where the Department believes
it currently cannot enforce its national Title IX policies?' If so,

I. provide a list of such and an interpretation of the Department's
authority in such districts. Does the Department 'believe Title IX
cases have limited in any way its authority to enforce Title VI of
the Civil Rights Act of 1964 or Section 504 of the Rehabilitaiton
Act of 19737" If so, identify such cases and explain how they apply
to the Department's authority.

There are no Jurisdictions in Mich the Department cannot enforce Title IX. Nor
have any cases addressed the substantive rights of Title IX in such a wey as to
limit the Department's authority to enforce Title VI of the Civil Rights Act or
Section 504 of the Rehabilitation Act.

The documents you requested are enclosed. In essence, we have assumed that your
interest is in receiving copies of documents which reflect a change in OCR's
policy in the last three years such that the present position of the Department
is manifest with respect to each change in policy.

1 hope these answers provide the information you need regarding the Department's
civil rights authority and practice.

Enclosures

Sincerely.

T. H. Bell
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UH1TED STATES CCHAfiSSION ON CIViL RIGHTS

aalAysis, D. C. Nas

AFR 2 I M83

Honorable Terra N. Dell
Secretary of Education
Washington, D.C. 202G2

Dear lir. Seoretery.

Thank you for your April 19, 1963 response to the Commission's December 2,
1982 and follnwup requests for the Departeent's views of its civil rights
enforcement authority and related documents. The information you have
provided will assist us in carrying out our responsibilities for appraising
Federal civil rights policies.

We, howner, will need more of the information. we requested to address-the
critical Dumas ve raised. V. understand the Departaent considers some
information I. sensitive because of pending litigation and perceive limita-
tions in your response related to briefs the Governrent goon must file in
Grove City College v. Bell and possibly Hillsdale College v. Department of
education and Iron Arr7Zionor Society v. Bell. These cases involve bssic
FiWaraliabout the reach of Federal civil rights protections. We, there-
fore, will be following up on the Depirtecnt's positions while continuing
to respect legitimste needs for confidentiality. We also will need more
specific explanations of the Department's understanding of restrictions
imposed in some Jurisdictions and will be identifying for you the points
your response did not fully clarify.

Pending decisions may have a profound impact on the civil rights policy
issues we raised. Ws, therefore, look forward to further discussions about
the substantive concerns that prompted our initial inquiry.

Sincerely,

FOR THE COMISSIORER3

CLARENCE warimmom, JR.
Chairman
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SITED STATES COMMISSION ON CIVIL RIGHTS

114mAingwa., D. C. 20423

Hey 4, 1143

Honorable Villiso French Saith
Attorney General
Wahine**, D.C. 20530

Dear P. Attorney Generals

You will recall the Commisaion's letter to you on August 10, 1962 express-
ing oencerns about the diatriot court ruling in Oniversit7 of Richsond v.
Dell, 534 F. Supp. 321 (1.D. Vs. 1982). Ve conveyed our view that the
court's theories, if aooepted as proper liaise, would deeinate civil
rights protection' in education sod melamine the brawl remedial purposes
of Title If of the Education Amendments of 1972 (20 O.S.C. 11681). We
also cited concerns about related proteotioas against race and handicap
discrimination under Title VI of the Civil Rights Aot of 1964 (42 O.S.C.
12000d) wad Section 504 of the Rehabilitation Aot of 1973 (29 O.S.C.
$791). When the Justice Department decided not to appeal Richaond, we
issued the enclemei Septealer 15, 1982 stateeent,summarisiir-441-5oasible
implications and .aging future deoisions sore supportive of Federal equal
opportunity guarantees.

The Assistant Attorney General for Civil Rights responded, explaining you
had reoused yourself from the Richnond case. His September 16, 1982 and
October S, 1982 letters suggesTR-Tiirruling would not have far-reaching
consequences and that the decision against appealing it reflected no
'ajar change in Federal civil rights enforcement policy, as we believed.
He acknowledged no implications for Title YI or Section 504. Copies of
his Letters and our responses are enclosed.

V. fool compelled to raise our concerns again with you because recent
events suggest that, despite the Assistant Attorney General's assurances,
be now has adopted Richmond standards as Federal policy. Specifically,
in a Merck 15, 1983 memorandum to the Secretary of Education, the
Assistant Attorney General advanced standards for Title VI, Title :I, end
Section 504 investigatioms far more restrictive than those in the
Education Department's regulations. The semorandus raises further doubts
about the Justice Department's comritseet to defending Education's
established authority before the Supreme Court in Grove City College v.
Dell, 687 7.2d 684 (34 C1r. 1982), cert. granted, 103 S. Ct. 1181 (1983),
W-other oases.

The somorandum indicates the Assistant Attorney General does not believe
the narrower standards will require much change in Education Department
investigations. It also indicates any *binges necessary to conform to
tae standards are statutory mandate recognised by the U.S. Supra
Court.' This suggests the Assistant Attorney General expects the
Education Department to make any such changes forthwith. The memorandum
makes no reference to formal ruleesking procedures. It, thus, would
appear to condone, if not require, significant changes in Education's
regulatory policies without public notice or opportunity for convent, as
required by the Administrative Procedure Act.

351



346

Th. Education Deportment's established civil rights regulations repre-
sent longstanding lederal policy successfully defended by the Justice
Department in Republican and Democratic administrations alike. They
cover any precrem receiving or benefiting from departnental financial
assistance and permit investigations of any unassisted progran whose
discriminatory practices may "infect" an assisted program. They permit
the Department to investigate prograa before making a final determina-
tion on whether it receives assistance. We believe these regulations,
fully enforced, would prevent federal financial support for discriaine-
tory practices, as Congress intended.

Under the March 15 memorandum, the Department generally could not
investigate or require remedies for civil rights violations in programs
indirectly assisted by Pederl funds. Tor example, although virtually
all an institution's programs may receive support from federal student
aid monies, the Department could require nondiacrisinasion by schools not
otherwise assisted only in student aid operations. Even acme directly
assisted education progress, such as those supported by research grants
and coat-acts, apparently would be exempt from departmental enforcement
activities. Investigations under the "infection theory" would bo_lisited
to admissions programs, although discriminatory practices in other
programs also any deny equal educational opportunity guaranteed by
Pederal law. This restriction, we note, is narrower than the Assistant
Attorney General's September 16 interpretation of Richmond. ?urther, es
under Riclumnui, VI. Department could not investigate cost cases unless it
first C.MTFFece ?odors/ funds directly to the allegedly discriminatory
program. W. previously commented on the particular problems this
restriction would impose on civil rights enforcement in block grant
programs. The memorandum would extend it from one district court
jurisdiction to the entire Nation.

According to the sesorandum, Voss', restrictions are required by North
Haven Board of Education v. Bell, U.S., 102 S. Ct. 1913 (1982).
!he Supreme Court, however, Zai n3Iimitimg Faerence to Title VI or
Section SOS and expressly reserved the issue of the extent of program
coverage under Title II for resolution in future litigation. lover court
opinions the memorandum cites fall short of being controlling precedent.
Rulings that rejected the restrictions it adopts, including the Third
Circuit Court of Appeals' Grove City decision, are ignored. The semoran-
dus, thus, reflects clear preference for policies far narrower than the
established regulatory policies challenged in that case.

W' believe the Justice Department should defend vigorously the Education
Departaant's civil rights regulations and neither initiate nor approve
new restrictions unless required by definitive rulings. Justice concurred
with this view when, as we recoaseageg, it withheld approval of proposed
changes in regulations that concurrently were being reviewed in North
Haven. The recent secoramilm, however, suggests a restrictive rum in
ra7717 City would be welcoe. Indeed, if implemented, the memorandum
effectively would supersede the Education Department's regulations before
a Supreme, Court ruling that wel eight uphold their validity. As noted,
the memorandum does not suggest the Education Department should carry out
such changes through rulenaking procedures required 'order the
kinlaistrativit Procedure Act.
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According to Justice Departnent documents, the memorandum and other
materials indicatin4 reversals of longstanding Federal civil rights
enforcement policies were called to your attention by an April 13 cecorsn-
duc from a Civil Rights Division attorney. Tour April 21 response said
the Assistant Attorney General "is accurately reflecting" Justice
Department policies. Ws, therefore, would appreciate a clarification of
those policies and pleas for lapilli:outing them.

Specifically, we would like to know whether the Jusrlc, Deps4:-.nt plans
to defend the Education Department's authority to enforce Title II and
other civil rights Laws in programs assisted or benefited by Federal
funds. If not, please explain whether and how the Department believes
this authority, established in regulations, will receive adequate
representation in Grove City and other cases.

An explanation of the circumstances that prompted the March 15 memorandum
and its current status also would be appreciated. We particularly would
Like to know whether the Justice Department expects the Education
Department to adopt the narrower standards at this point and, if so,
whether they will be proposed with an appropriate rationale and oppor-
tunity for public 'comment. In addition, please indicate whether the
Justice Department is considering similar standards for other Federal
assistance agencies. For example, on the analogy of Federal student aid,
will it require the Department of Health and Human Services to restrict
civil rights investigations in hospitals assisted by Medicare and Medicaid
to the offices that administer those funds?

Failure to mount a strong defense of the Education Department's
sstabliehed regulatory policies in Grove Citz would Jeopardise civil
rights protections throughout the Nation's educational system. It also

could undermine protections in many other areas, such as health are and
municipal and social services, where serious discrimination persists.
With a Justice Department brief now due in early July, we view the issues
raised by the Assistant Attorney General's memorandum and your apparent
endorsement of it with some urgency. We, therefore, would appreciate a
response to this inquiry by May 23 so that we can consider it at our June
mooting.

If you have any questions about this request, your staff may call Deborah
P. Snow, Asalsbant Staff Director for Federal Civil Rights Evaluation, at
254-6701.

Sincerely,

FOR THE CWISSIONERS

CLARENCE M.
Chi' nnan

Enclosures

=TON, JR.

3D-669 0S4 23
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MTH/ SIAM COIMISSICH COI CIVIL RIGHTS

Imakopme. D. C. 20123

Key 4, l'el

Smorable Tercel H. Dell
Secretary of Education
Washington, D.C. 20202 .

Dear Mr. Seeretarys

The Commission, ma you know, has been muernel about polier developments
affecting civil rights enforeemeet in education. In December 2, 1442 eat
:ollovup letters, we requested the Giuution Department's views of its
civil rights entareement authority. Tour April 19, 1983 response said
the Department's policies were expressed in its regulations as published.
Tour letter noted they could ut be fully enforced in all federal :mutt
jurisdictions, but indicated they would not be eadified unless peeding.
decisions in Grove City Collet, v. Sell and possibly other Supreme
Court names so required. It also stated that decision., Uniting the
Department's ability to enforce Title IX of the Education Am:Aunts of
1972 had not affected its enfornemant authority under Title YI of the
Civil Rights Act of 1964 or Section $04 of the Rehabilitation Act of
1973. Tour letter, thus, clearly indicated that the Department applied
restrictions imposed by University_of Richmond v. Sell and Hillsdale
College v. 2.11 only to TIVATIntnforcement and ar7-In thr7p771c'e
urte.4 'lima covered by these rulings.

As we wrote you on April 21, the information you provided still left .,one
unanswered questions. V. however, were reassured by your basic policy
statement because we believe the Department's regulations, fully enforced,
would prevent federal financial support for discriminatory practices, ma
Congress intended. Ve also believed, on the basis of your letter, that
the Department intended to enforce the requirements our inquiry addressed
in the vest majority of Jurisdictions unless some future definitive
ruling mandated change.

Since this correspondence, ve hue reviewed a March 15, 1963 umorendue
from the Assistant Attorney General to you advancing standards for
Education Department ciAl rights investigations.. As the enclmed letter
to th. Attorney Genova indicates, these standards, in our view, seek to
extend Richmond and Hillsdale restrictions nationwide and to all the
civil iiihGUve the -D;WES:mt enforce.. If they were implemented,
departeental policies would be far narrower than those in existing
regulations. The memorandum indicates the Assistant Attorney General
does not believe the narrower standards will require such change in
Education Department investigations. It also indicates an changes
necessary to conform to tr... standards are *a statutory mandate rem/Aimed
by the U.S. Supreme Court. This suggests the Assistant ittorney ; General
expecte the Department to sake any such changes forthwith. Assistant
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Attorsey General's treassittal offers to discuss the ameorandus further
*if you have additional questions," but does not suggest discussion about
whether policy changes are needed or advisable without further Supreme
Court guidance This also suggests the Deyertsent is expected to adopt
the standards without awaiting a Grove City ruling.

The major inconsistencies between the Assistant Attorney General's
March IS aamorandua and U. April 19 policy statement you sent us rats*
serious concerns. There is an additional disturbing inconsistency
between your April 19 statement and an April 29 seaorandum from your
Chief of Staff statist that the Education Departaent has not determined
its position on the standards. We, therefore, would like to know whether
the Departannt is reconsider/se its policy of enforcing its civil rights
reollatiaas as published except where expressly prohibited by court
orders. Lt you forges., the possibility of any change unrelated to
pending Suyrese Court decisions, vi would like full explanation.

As we view tale matter with some urgency, we would appreciate a response
by May 23 so that we can consider it at our June nesting. If you have
any tuestioas about this request, you or your staff may call John Hops,
III, Acting Staff Director, at 254-8130.

The Commission continues to follow with great interest the Department's
civil rights enforcement policies and procedures. Ye, therefore, ask you
to inform us of the Department's response to the Assistant Attorno/
General's nesorandum and any followup communications on the issues.

Sincerely,

PCR ViE CCes ISSIONERS

CLARENCE M. DiDLETON, JR.
Chairman

Enclosure
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US. Paramount Idindk

Gra It/Ms Divisios

OpOIMPARWAWARVW,GOMMe IMAM eft IC *I

North 19. 19111

/te honorable T. n. bell
Secretary of 'duration
U.S. DeDaratent of "duration
400 mar:land Avenue. S.M.
Washington, D. C. 20202

Dear Mr. Secretary's

thrice*. Is the Monorsndun we discussed concerning
igstory activities, of the Depertaent of 'duration under

Title VI of the Civil (tights Act of 1944 (42 U.S.C. $ 20000).
%tie IX of the CducatiOn Asendaents of 1972 (20 U.S.C.
9 1401) and Section 904 of the itehanilitetion Act of MX
(29 U.S.C. S 794). 1 would be pleased to disruca this pa:
with you further ft you have additionai questions follows:
review of the enclosure.

crt Daniel Oliver
natty Singleton

Sincerely.

356

istant Attorney
Civil Sights Division
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US. Depart:nest orJustice

Gni ;Gets Division

0rfir A, 4.sr, l41 . 7 a...a Seeov.... DC MN

March 15, 1983

MEMORANDUM

The civil rights statutes, Title VI (42 U.S.C. 2000d),
Title IX (20 U.S.C. 1681), and Section 504 (29 U.S.C. 794),
provide the Department of Education (hereinafter the 'Department')
vith authority to regulate and investigate recipients of
financial aid frog the Department on a program-specific
basis. Based on the Department's descriptions of its financial
assistance programs, it appears that the Department's funding
statutes fall into three broad categories) (1) aoaistance
to a specific program of recipient, me determined by the
statute' particularized purpose(s) and the use of the Federal
financial assistance by the recipient, (2) general assix.mnc
to recipients; and (3) assistance for the construction of.
facilities. The purpose of this memorandum is to explore
programmatic enforcement procedures within each of theie
categories..

Investigatory Responsibilitie

The obvious 'carting point in the Department's
investigatory process is with receipt of an allegation of
discrimination, or upon aubmission of evidence giving rise to
a reasonable belief that discrimination is occurring at an
institution. In the normal course, it is presumed that the
Department can ascertain from its own funding records whether
financial assistance is being provided to the purportedly
offending institution, and, if so, under vhat funding program
or programs. The enforcement experience of the Civil Rights
Division under the various Federal assistance statutes confirms
that this basic record information is readily available in
most instances and easily ascertainable.

If the challenged institution is not one receiving
Federal financial assistance under a Department program, the
alleged discriminatory behavior cannot be inveotigated by the
Department's Office of Civil tights (OCR). 'Elio conclusion
does not foreclose a private action by the complainant, nor
does it immunize the institution from possible investigation
by another Federal agency (s., Office of Revenue Sharing)
if that agency is providing financial assistance.
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Assuming Department funding under one or more of its
financial assistance program*, OCR's investigatory authority
is shaped by the nature, purpose and use of the particular
kind of assistance provided to the recipient. It is in this
connection that the several categories of funding statutes
become important.

A. Specific Assistance Programs. A recipient receiving
Federal financial assistance under specific, particularized
assistance programs of the Department may, under the above
civil rights statutes, only be regulated and investigated in
those programs. 1/

Examples of the proper approach to enforcement of
civil rights protections under these statutes include;
recipient which receives only adult education assistance (20
U.S.C. 1203) may only he regulated and investigated in the
operation of its adult education program; a recipient which
receives assistance only for its library (e.g. under the
College library resources program (20 U.S.C. 1022-24) cr _ht
public library services program (20 U.S.C. 352054)) ma: c-1'
be regulated and investigated in the operation of its lir : a
recipient which receives assistance for its bilingual voc
education program (20 U.S.C. 2411-21) may only be regulated
and investigated in the operation of its bilingual vocational
education program; a recipient which receives only work study
funds (42 U.S.C. 2753) or pell grant funds (20 U.S.C. 1070a)
may only be regulated and investigated in its student financial
aid activities. 2/

f7 A recipient receiving 7ederal financial assistance undeL
More than one prograo administered by the Department may be
regulated and investigated in all such programs.

2/ Tor a listing of additional specific assistance statutes,
es Appendix A, infra.
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A small number of the specific assistance statutes
administered by the Department, while not conotituting a
general grant in aid to the recipient, do encompass multiple
programs or activities of the recipient. In such case, the
recipient's application should delineate the.opecific programs
for which Department assistance is being requested, and a
presumption thus attaches that all programs oo identified
in the application do indeed receive federal aid. Unless
the Department has independent knowledge that only certain
of these programs are receiving Departmental assistance, or
a showing is made by the recipient that a listed program is
nonfunded -- which would in either event rebut the presumption --
ohe Department may regulate and investigate all ouch programs. 3/

B. General ?id Programs.. When the Federal financial
assistance that the Department provides is in the form of a
general grant or general aid that is not earmarked for
particularized programs, all the programs and activities of
the recipient fulfilling the broad purposes of the asstatan-
statute are presumed to be covered by the applicable ctv.1
rights lava. In order for a recipient in such circuea:4--
to avoid Department investigation of any of its programs
evidence sufficient to rebut the presthaption as to that
particular proqyam(s) aunt be forthcoming. Once the Department
is satisfied that the identified program(s) does not in fact
receive any of the Federal financial assistance going to the
recipient in the form of general aid, further investigation
in that area is foreclosed as being outside the coverage of
the civil rights statutes.

1/ An example of a multiple program assistance 'statute
T. 20 U.S.C. 3231, which provides for bilingual education
assistance to a school district that may be used for, inter
alia, elementary and secondary bilingual education programs,
ram bilingual education programs, and preschool bilingual
education programs, and requires the recipient to list the
activities for which it wishes to receive assistance. If a
school district lists in its application only elementary and
secondary bilingual education programs, the presumption is
that they alone receive Federal funds and are subject to
Department scrutiny. If, on the other hand, the adult and
preschool bilingual education programa are listed on the
application as well, then all the listed programs are presumed
to be within the coverage of the civil rights statutes,
subject to rebuttal only to the extent it can ba shown that
those programs are in fact not receiving federal funds.
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For example, if the Department determines that local
e ducational agency receives impact aid fund* (20 U.S.C. 236 -
44), the Department may presume that all of the elementary
and secondary programs and activities of the school district
receive Federal financial assistance. 4/ Therefore, it may
regulate and investigate all such progFams and activities
e xcept to the extent that the recipient demonstrates some of
its programs do not reLeive such funds. A similar analysis
obtains for recipients of Federal financial assistance for
developing institutions (20 U.S.C. 1051, see 20 U.S.C. 1052(0(1)(D)).
The Department may assert jurisdiction over all academic,
administrative, and student service activities of sucb
recipient under the same rebuttable presumption mentioned
above. Ji

C. Construction Programs. The Department also provides
construction funds to institutions to assist in the building
or renovating of school facilities. In such circumstances,
the civil rights Federal funding laws permit the Department'
to reach discrimination in all of the programs and activities
conducted within the wholly orsartially funded buildings.
whether they were built for athletics or philosophy. T-_
Department Administers a number of such construction assist
statutes including those under the federal impact aid ps.
(20 U.S.C. 631, id. 6461; Higher Education Act (20 U.S.0
1132c); and Libracy Services and Construction Act (20 US.C.
355a).

CONCLUSION

Congress undertook through Title In of the Civil Rights
Act of 1964, Title IX of the Education Amendments of 1972,
and Section 504 of the Rehabilitation Act of 1973 to reach
discrimination based on race, sex and handicap, respectively,

4/ Other programs conducted by the local educational agency
beyond the scope of the broad purposes of the impact aid
statute would not be covered.

It should also be noted that Congress did not intend that
the termination of Federal financial assistance under general
aid programs be wholesale in nature. Only the portion of the
general federal aid used in the part of the recipient's programs
where discrimination has occurred may b. cut-off. This may
involve a pro-rata termination of Federal financial assistance
if the precico amount of Federal financial assistance involved
cannot bo determined.

5/ For a listing of other general assistance statutes, see
appendix 3, infra.
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in any program or activity receiving Federal financial
assistance. The Supreme Court held in Worth Haven Board of
Education v. Ball, 50 G.S.L.W. 4501, 4507 (1982), that the program-
ill.WarFF-nature of those crosscutting discrimination statutes
must be faithfully observed in their implementation and
enforcement. 6/

Thus, where, as the court held in University of Richmond v.
Bell, 543 F. Supp. 321 (E.D. Va., 1982), the desired
aWstigation involves a program (i.e., athletics) other than
the one (i.e., student financial arTr-receiving Federal funds
under a siSZFIfic assistance statute (i.e., Pell Grants), the
Department cannot conduct such an inve-Wagation without first
establishing that the challenged program (i.e., athletics)
receives Federal funding. It its only when [Fie institution
receives general Federal grant that the Department can
indulge the presumption of comprehensive programmatic coverage
for investigatory purposes, subject of course to rebuttal by
the recipient as to any program not actually receiving Federal
assistance.

One important caveat needs to be added. In the eeuc tonal
arena, particularly, discrimination in an institution's
admissions' policy necessarily infecto all programs an
activities of the college or university. In view of the
reality, claims of discrimination in the student admissiL.
area, if reasonably grounded, provide adequate basin for the
Department to investigate the admissions program even when it
is not funded, so long as any of the inotitution's other
programs or activities receives Federal financial onsiotance.

We would not expect this analysis to occasion much
change in the Department's current investigation practices.
To the extent it becomes necessary to better tailor future
investigatory efforts to discrete funded programs -- rather
than launching a broad-based inquiry of the institution as A;
whole -- that is a statutory mandate recognized by the U.S.
Supreme Court, and ve can hardly afford to ignore it.

Assistant Attorney Genera
Civil Rights Division

6/ To similar etrect are: Dougherty County School System v. Bell,
Ho. 78-3384 (11th Cir., Dec. 207-1982); Hillsdale College v.
Hew, go. 80-3207 (6th Cir., Dec. 16, 1982); Rice v. President
3171U Fellow of Harvard College, 663 P.2d 336-rat Cir., 1981);
Brown v. Sibley, 650 P.2d 760 (5th Cir., 1981); Board of
TUUTTc instruction of Taylor County v. Finch, 414 F.2d 1068
(5th Cir., 1969); Othen v. Ann Arbor ScE3Er-Board, 507 F. Supp.
1376, 1383 (E.D. Bra 1981), aff'd on other grounds, No. 81-1259
(6th Cir., Feb, 2, 1983); Mande7r-77-fiEN; 411 P. Supp. 542
(D. $d. 1976), off'd on baTirSTan oqUilly divided court, 511
F.2d 1273 (4th Cir.), mart. denied. 439 U.S. 862 (1978).
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Mr. SIMON. Thank you, Commissioner.
The Chair will follow a 10-minute rule, if that is all right with

the other Members, so we can pursue these things but still give all
Members a chance to ask questions.

I guess, if I may address this first question to Mr. Singleton and
Mr. Reynolds, the reason for the hearings is the perception on the
part of many of us in Congress that the administration is dragging
its feet in the area of civil rights in a great variety of ways, fre-
quently in personnel appointed. I happened to spot Joy Simonson
in the audience here, who used to administer the Women's Educa-
tion Equity Act. I recognize that any administration can do with
whatever people it wants. But to appoint people who fundamental-
ly don't believe in the law they are to administer does raise serious
questions.

The argument that GSL's are not aid to institutions becomes
very difficult to follow. If I may quote, Mr. Reynolds, from your
letter of March 15 to Secretary Bell, you say,

Examples of the proper approach to enforcement of civil rights protections under
these statutes include a recipient which receives only work study funds or Pell
grant funds may only be regulated and investigated in Its student financial aid ac-
tivities.

Now, it is fairly clear to anyone who follows the education
sceneand I am sure Mr. Singleton would agree with thisthat
tuition assistance is a major form of aid to colleges and universi-
ties To say that only the student aid office can be attacked and not
the chemistry department or any other department seems to me an
incredibly narrow definition of what we're about. I am curious as
to how you respond to that.

Mr REYNOLDS. Well, I don't think I am the proper individual to
respond to the question about appointments of personnel. I obvious-
ly have- -

Mr. SIMON. No, I just mentioned that--
Mr REYNOLDS. I will pass on that.
Mr SIMON Yes I mentioned that simply because it causes seri-

ous concerns on the part of some of us who want to see this Nation
move ahead in this area.

Mr REYNOLDS. Well, Congressman, I think the issues that you
pointed to really relate to matters that are, have been, and still are
being litigated in the different courts of this country.

We are charged with the responsibility to enforce the laws as you
all hand them to us I would love to have the ability to rewrite a
number of statutes, but that is not within my responsibility or
proper charge I have to look at the statutes as they have been
drafted, look at the legislative intent, look at the court decisions
that have interpreted them, and to the best of my ability try to en-
force the law based on that kind of background.

I think it is clear that Congress included the words "program or
activity" in title IX and title VI and 504 It is equally clear that an
effort to have those statutes passed without any limitation to the
program or activity would not have gotten through Congress.

Now, the Congress, at the time it addressed these different stat-
utes, struggled with this very issue, and in order to get statutes on
the books, the decision was made by Congress that there would be
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a program or activity limitation in section 901 as far as title IX is
concerned and 601 in title VI and 504.

The courts have said you cannot interpret the statutes to read
that limitation out of it. It is now an issue before the Supreme
Court as to whether the Gmue City interpretation, which says that
we will forget about the program or activity but simply suggest
that once a dollar goes to an institution, the whole institution is a
program, the Supreme Court has indicated it is interested in look-
ing at that issue. Our view is, based on the North Haven decision
and the overwhelming majority of the lower court decisions that
have addressed this issue, both in the area of title IX and title VI,
as well as in the areas of 504, that program or activity has a mean-
ing in the statute, that it is not just a superfluous phrase, and that
it is not for the executive branch to rewrite the statute, that that is
for Congress to do.

Dr. BERRY. May I just comment on that, Mr. Simon?
Mr. SIMON. You may in just a moment.
But if I may pursue this, I am interested in how you reach a de-

cision that is so different from previous administrations of both po-litical parties. How
Mr. REYNOLDS. Well, I guess that my decision was reached initial-

ly by looking at the statute and the legislative history, and then by
taking a lead from what the Supreme Court has said about these
statutes.

The North Haven decision by the Supreme Court added some en-
lightenment in this area that we didn't have before, and it said the
statute was a program-specific statute and to the extent that the
regulations have been drafted in broader terms, by whatever ad-
ministration, they have to be interpreted as being program specific.

Now, once the Supreme Court speaks to that issue, until it again
speaks to it, or Congress does something, I am not at liberty to
ignore that It is with that kind of guidance that we feel we need to
look at these questions.

Now, how one defines in any particular case the program is
going to depend on the funding statute, primarily, which is what
the memorandum that I have attached to my testimony addresses.
There are any number of fact situations and variables that are
going to come into play, that the courts are going to have to wres-
tle with on how you define the word "program" or "activity" in a
discrete instance But it is clear, I think, certainly after the Su-
preme Court has spoken to it, that the statutes are program specif-
ic, that the phrase "program or activity" is in the statute for a
reason and cannot be ignored, and simply read out of the statute,
or cannot tolerate an interpretation of a statute that pretends it is
not there.

Mr. SimoN. Without violating executive privilege, how do you
reach such a decision? Do you, within your division, discuss this
and do you just decide what you're going to do? Do you discuss it
with the Attorney General? Do you get a message from the White
House9 How do you make that decision?

Mr REYNOLDS. Well, that decision is made with the input of a
number of peoplethe Department of Education, the Civil Rights
Division, the Attorney General, the Deputy Attorney General, the
lawyers that are in the litigation, the judges that decide these
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issues. We have to, in essence, analyze all of that information and
a judgment has to be made, and then it is the responsibility of the
Department of Justice to proceed with it.

We have made the judgment and thus far it has been upheld in
the courts.

Mr. SIMON. Commissioner Berry, you are eager to say something.
Dr. BERRY. I was very eager, because I couldn't believe my ears

when I was listening to Mr. Reynolds, who I understand is a very
good lawyer. I was noting that every lawyer knows that you may
interpret a statute narrowly or broadly until there are some bound-
aries that you cannot go beyond.

The Supreme Court opinion in North Haven that we keep fight-
ing about and keep writing letters back and forth about, keep talk-
ing about quite clearly saysand I am quoting from the opinion:
"We do not undertake to define 'program' in this opinion." That's
what it says on page 1927. It also says that the Department of
HEW recognized in publishing the title IX regs that the act is pro-
gram specific, and it quotes from what the Department says. It
says,

This interpretation is consistent with the only case specifically ruling on the lan-
guage contained in title VI, which holds that Federal funds may be terminated upon
a finding that they are infected by a discriminatory environment

The Court goes on to say that HEW apparently thinks that ap-
plies to title IX and, as read, the regulations conform with the limi-
tations Congress enacted. "We, therefore, do not define 'program'."
So they approved the argument that "infected by a discrimina-
tory environment" is at least an element in program specificity,
but then went on to say "we don't need to define what program
specificity is; we're just saying that yes, the language is program
specific."

Now, in picking and choosing what theories the Justice Depart-
ment would like to advance on the case, it could just as easily have
picked the opposite theory as to pick that theory. To tell us other-
wise is to assume that we know nothing about how lawyers do any-
thing and that they have no range of discretion in deciding what to
do.

So what we are suggesting is that, as a matter of policy, the Jus-
tice Department has chosen to pick a theory, without the Court
saying it has tothe Supreme Court has not said they have to
adopt that narrow definition of program specificity. To tell us oth-
erwise is to mislead us and that, in point of fact, they decided as a
policy choice to do that, which ignores the reality of what it will do
to students in higher education institutionswhat it will do to
handicapped students, to women, to minorities, what it will do to
the overall purpose of seeing to it that Federal resources don't go
to discriminate, and that was a conscious choice that was made
based on the documentary evidence that I have submitted for the
record.

Mr. SimoN. Mr. Edwards.
Mr. EDWARDS. Thank you, Mr. Chairman. I find the discussion

very interesting today.
Mr. Reynolds, carrying on with Mr. Simon's line of questioning,

you will admit that your theory of enforcing the law, the various
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laws, will result in less civil rights enforcement in these higher
education institutions; isn't that correct?

Mr. REYNOLDS. Less in terms ofI mean, I'm not sure what you
mean.

Mr. EDWARDS. Well, you're exempting a lot of programs from
civil rights enforcement. You have to have a pinpointed Federal
aid before the civil rights laws come into effect.

Mr. REYNOLDS. You have to have a federally funded program,
that's right.

Mr. EDWARDS. What kind of a discussion did you have in the
higher echelons of the Justice Department to come to that conclu-
sion? That's a relatively new conclusion.

Mr. REYNOLDS. Well, what kind of discussions? We discussed the
law, we discussed the North Haven decision, we discussed the statu-
tory language, we discussed the legislative history. I think it prob-
ably was the fullest discussion that one could imagine.

Mr EDWARDS. Was it pointed out that this decision you made fi-
nally is contrary to the general opinion and the writing of the reg-
ulations over the past number of years? Was that brought up?

Mr. REYNOLDS. Well, certainly to the extent that the Supreme
Court suggested that the regulations have been written too broad-
ly, it was, absolutely.

Mr. EDWARDS. In other words, you- -
Mr. REYNOLDS. The Supreme Court spoke to that question, and

one of the central issues that was addressed in North Haven was
whether the regulations were drafted too broadly and, therefore,
were invalid because the statute required that you have a program-
specific limitation The Court said the regulations can survive the
Court's ruling in North Haven so long as the regulations are inter-
preted in a program-specific manner.

Mr. EDWARDS. Thank you.
Mr Singleton, in your August 19 memo to the Secretary, you

stated that Judge Warriner's pinpointing holdingwhat we are
talking about nowwas contrary to Office of Civil Rights regula-
tions, and you emphasized that Judge Warriner's narrow defini-
tions of program or activity, which is the policy that apparently
'' e Justice Department favors, is against the trend of other courts.
is that correct? That was in your memo.

Mr. SINGLETON. That's correct. I don't have that memo before
me, Mr. Chairman, but it sounds familiar.

Mr EDWARDS. Well, you have got an inconsistency there, Mr.
Reynolds. How do you explain the inconsistency? Mr. Singleton
says the courts generally say the narrow definition is not their in-
terpretation of the law, and you say it is.

Is there a political aspect to all of this?
Mr REYNOLDS. Obviously, we're up here, Congressman. There

has got to be a political aspect to all of this.
I am not sure howI guess Mr. Singleton can speak to it, too. I

think it is clear to point out, or it is right to point out, that there is
a third circuit decision, two decisions in the third circuit, that sug-
gest the proper interpretation of title IX is an institutional inter-
pretation; that is, if a dollar goes to a university under whatever
program, the whole university is, indeed, the program. There are
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decisions in the other circuits that take a diametrically opposite
view.

I think the question that is before the Supreme Court really is
whether North Haven suggests that the 3d circuit interpretation is
the one that is correct under the statute, or the interpretation of
the 5th circuit and the 11th and 6th and the 1st circuits is the
proper interpretation of the statute. We do not infrequently find
splits in the circuits on these issues and I suspect that is part of
the explanation for Mr. Singleton's and my differences.

Mr EDWARDS. Well, the Civil Rights Division of the Department
of Justice is supposed to try to nudge the courts along the path of
enforcement of the law in a wide sense of the word, and the paths
of righteousness. Certainly, this narrow interpretation is not going
to result in money being cut off from colleges that discriminate. I
guess that's the bottom line. You have got toas Mr. Singleton
said, this creates a catch 22 situation for Mr. Singleton. Before you
can investigate, it must show direct funding. But it can't show
direct funding without investigating the administrative and budget-
ary structure of the recipient. That s a catch 22 as you described it,
Mr. Singleton, right?

Mr. SINGLETON. That's correct, Mr. Chairman.
Mr. EDWARDS. Thank you.
Dr. BERRY May I comment on the political issue that Mr. Ed-

wards raised?
Mr. SIMON. Commissioner Berry.
Dr. BERRY At least it seems to me that on some of these matters

we have evidence that politics, in the sense of trying to decide how
to advance the ideology of a particular administration, is at issue.
We had last year the issue of GSL's and the definition of "Federal
financial assistance," which I discovered this morning there is
going to be a NPRM on, to my surprise, that we have the memo
from Dan Oliver to the Secretary of December 2, 1981, which we
have submitted to include in the record, that Brad Reynolds, he
says, is going to recommend that they not change this definition
this way based on the law in title VI and title IX, and then they go
on to say that "he and I agree the lawyers, having done their job,
the issue is primarily a political one and the decision should be
made on a strategic political level."

I only point that out because apparently they are not unaware
that there are some political aspects of this whole matter.

Mr. EDWARDS Well, my last questionand I apologize for the
question, but it was asked at our last hearingwas this narrow in-
terpretation any part of the platform of the Republican Party or,
as came out in our hearings last year when you were here, Mr
Reynolds, a part of speeches made in the campaign by now Presi-
dent Reagan?

Mr. REYNOLDS. I don't know. That is something that I would
not-

Mr. EDWARDS. Do you know, Mr. Singleton?
Mr. SINGLETON. No, I am not aware of that, either
Mr. Chairman, if I may add something here, I think what this

demonstrates is the lack of clarity that we have on this particular
issue There is a split in the circuits over what the program-speci-
ficity argument means. What is a program or activity?
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My particular concern about the University of Richmond case
was the broad injunction that results in the catch 22 situation that
I described. The fact is that, in many instances, I cannot tell
whether there is direct Federal financial assistance to a program
without getting in to investigate because a lot of the records we
had to review are not that good. Putting it in context that is the
concern that I have. I think the issue here is clearly one that dem-
onstrates the lack of certainty we have. If it were clear cut, if there
was no split among the jurisdictions and the overwhelming major-
ity of them were all together we probably wouldn't have this prob-
lem.

Mr. EDWARDS. And the Justice Department, in your view, should
have appealed the case?

Mr. SINGLE'TON. From the particular point--
Mr. EDWARDS Yes.
Mr SINGLETON. About the broadness of that injunction, that ties

my hands, yes. I personally have a view that my investigative
powers are rather broad. When we go to terminate funds, that's a
little different.

Mr. EDWARDS. Thank you, Mr. Chairman.
Mr. SIMON. If the Chair could just use the prerogative of taking 1

additional minute here, when we talk about program specific, it
seems to me that if we appropriate and authorize money for librar-
ies, then you have to look at the library situation; when we talk
about aid to students, student aid, through guaranteed student
loans or Pell grants or college work study, you're talking about
something that is university-wide in its application and not simply
to the student aid office. I don't think any court is going to rule to
the contrary on that.

Dr. BERRY. Well, some lower court in Richmond seems to be
saying that, which is absolutely irrational. Anybody who has ever
run any institution, the ones I have run, I have never kept all the
student aid money in the student aid office. If I had, the institution
would have had to close down. The money was used for the whole
campus, as you're saying.

Mr SIMON Even the Richmond case is not that narrow, as I in-
terpret it.

Mr. Conyers.
Mr. CONYERS. Thank you, Mr. Chairman.
I think these hearings are perhaps some of the most important

going on, and they tie in very directly with our colleague from Cali-
fornia, Gus Hawkins, who has been tracking the reversal in civil
rights and affirmative action policy and law that has been going on
in the Department I think these hearings are going to be exceed-
ingly important

I come to this hearing in almost shock at the detail that I now
find I am now going to be required to go into. I am perfectly pre-
pared to spend the rest of this term of the 98th Congress working
on this, because I see nothing more important than the consider-
ations that bring us here There have been so many statements
that appear to be in conflict with each otherand, Mr. Reynolds,
some of yours seem to be internally inconsistent.

The first one that I have to bring to your attention, since you
rnly emphatically deposited here that you are looking to divine,
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the intent of the Congress and the laws that are put forward to you
to enforce, and that you cannot ignore the Supreme Court deci-
sions, and yet you are the same person who has publicly said that
you are looking for an opportunity to overturn Weber.

Now, can you possibly square those two statements?
Mr. REYNOLDS. Well, I was reported to have said that. I never

really said it, but I can still answer your question.
Mr. CONYERS. You are trying to overturn Weber?
Mr. REYNOLDS. Weber does not apply in the public employment

sector, and the briefs that we filed in the cases of New Orleans, for
example, and Detroit, and the one we filed in the Boston case,
make clear in the briefs themselves that the positions we are ad-
vancing requires no overruling of Weber.

Mr. CONYERS. Well, what is it you have said about Weber that
causes the press and those that send me these clips not to under-
stand you clearly as I do here today?

Mr. REYNOLDS. I really wish that I knew what it was that causes
the press not to understand when people talk to them. But I would
suggest that the confusion arose because I was asked for my views
on Weber and I indicated that Weber does not have application to
the public sector and that I did not read Weber as suggesting that
the court would necessarily rule the same way if it got the same
kind of case in the public sector context.

Mr. CONYERS. Which you intended to make available to the
court?

Mr. REYNOLDS. I didn't say that I don't make anything available
to the court. The court is the one that decides what is available to
it and I would not presume to suggest that I make anything availa-
ble to the court.

Mr. CONYERS. Well, just while we're here, so that at least I won't
be one person that will be misquoting you, then can I inferand I
understand everything you have said here this morning and I will
take this as the last word on the subjectthat you are not in oppo-
sition to Weber and you do not seek to have it tested in any par-
ticularity?

Mr. REYNOLDS. Well, Frn--
Mr CONYERS. OK. Then tell me what you really think about

Weber. I hate to go off the track, Mr. Chairman--
Mr. REYNOLDS What I think about Weber I'm not sure is too ter-

ribly relevant, what my personal views are on Weber.
Mr CONYERS Well, they are very important because it is your

personal views that have been determining the policy decisions
that reversed the course of four administrations, sir. I only wish
they were unimportant. They are critical.

Mr. REYNOLDS. Thank you, sir.
I think that Weber is certainly the law as long as it's on the

books, and I would follow the Weber decision fully and not suggest
that, as long as it's there, there is a basis on which to depart from
it I do think the Weber decision is one that the Court very careful-
ly aimed at the prviate sector, which was the issue that was before
it, and made it clear that it was not addressing the separate ques-
tion as to what would happen in the similar context in a public
sector case.
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We have stated that insofar as the public sector is concerned
we stated it in briefs before the Supreme Court and the lower
courtsthat we would not think the Weber rationale would extend
to the public sector because there is a constitutional issue that is
involved in that context which was not involved in Weber.

Mr. CONYERS. We will go into that at another point.
Is there a doubt in your mind that the perceptions of the rever-

sal of at least more than a decade of civil rights law, practice and
policy at the national level is being reversed in the present number
of courses that have been challenged, that you are leading the Civil
Rights Division in?

Mr. REYNOLDS. I think there is a perception that there has been
a reversal. I think it is exaggerated. I think there have been some
suggested changes that we have made with regard to the appropri-
ate remedial approach. We have explained why we made them,
both in policy terms and in terms of what the law now states and
what we think it requires.

Mr. CONYERS. What is it that leads you to move toward this re-
versal, whether it is exaggerated in the perception of it or not?
Why are we in any reversal whatsoever?

Mr. REYNOLDS. Well, to the extent that we have suggested
changes, I think we stated quite clearly that our changes are based
on the legal analysis that is available to us, and that the law does
compel that certain actions be taken and not taken. And as long as
I am in the executive branch, I have to take the laws as they are
handed to us and interpret them based on what Congress said the
laws should do.

Mr. CONYERS. Well, we are Congress, sir
Mr. REYNOLDS. Right, absolutely.
Mr. CONYERS. You're not before a private body.
Mr. REYNOLDS. And that's why I suggest that may be the place to

address the problems.
Mr. CONYERS. The members of these two committees assembled

here and the fuller committee levels are probably the most sup-
portive people of the laws that you are charged to enforce that you
can find anywhere in government.

Now, it seems to me that if we are in a reversal, based upon your
interpretation of the law, and nothing else, are you willing to enter
into a discussion with me about the fact that we are having an ad-
verse impact on the objectives around which these laws and poli-
cies have been built up in at least 10 years or more?

Mr. REYNOLDS. Certainly.
Mr. CONYERS. And if that is the case, then, is there anything we

can do, besides having honest differences of view, that would help
you toI presume, although you haven't said it, and maybe I
shouldn't presume it, but I presume that you regret the fact that it
is your interpretations that have led to these reversals and that
are now having a diminishing effect upon the people who were sup-
posed to have been the objects of this Federal beneficence.

Mr. REYNOLDS. I don't apologize for our interpretations at all,
Congressman I think what we are saying, in the areas of quotas or
forced busing, is the most advantageous change, if you will, for the
minority groups in this country that anybody could come up with.
We have seen, by the record, that quota reli4 has been nonproduc-
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five and counterproductive, that it has not increased the employ-
ment of minorities in the work force, and it has causes a divisive-
ness and the stigma that attaches to it, and that it is fighting dis-
crimination with discrimination, which is the wrong way to get to
the point where we are going to open up equal opportunity for mi-
norities.

We have seen from the record that forced busing has caused
school districts from throughout this country to become resegregat-
ed because of the problem of white flight, and you wind up with
public education in most of these large jurisdictions that is not at
all attentive to the educational aspects and is leaving large groups
of minority people in the inner city with a poor education and no
enhancement in desegregation. I think when you have that kind of
evidence, that it is the responsibility on the remedial side for us to
all collectively, not separately, to put our heads together and try to
come up with better remedies.

This Congress as recently as last year, voted overwhelmingly in
both Houses that forced busing is not a remedy that is working
well or is one that should be made to use. Now, that is Congress
speaking. That is not me. The courts- -

Mr. CONYERS. Please don't remind me of what me and my col-
leagues do from year to year on the subject, sir. I am painfully
aware of --

Mr. REYNOLDS. I understand that. But the courts also are ad-
dressing these issues and the courts are saying, in increasing num-
bers, that quota relief has a discriminatory feature that is not valid
under the law. The courts are saying it is constitutionally accept-
able to have a voluntary desegregation plan that is going to ad-
dress the education rather than the transportation features of the
schoolchildren. I don't think, in light of that, that it is counterpro-
ductive at all for us to be taking a hard look at these remedies and
suggesting alternatives that are going to enhance the opportunities
of blacks to come into the employment and enhance the opportuni-
ties of blacks to get a decent education, so that we can, indeed, get
to the point in this country where we do have a color-blind society

Dr. BERRY. Mr. Conyers- -
Mr CONYERS. Mr. Chairman, I ask unanimous consent that I be

given a sufficient amount of time to ask one more question, and
that Commissioner Berry be allowed to respond.

Mr SIMON. You may ask one more question, and then Commis-
sioner Berry is recognized.

Mr CONYERS This is a lecture that I have long needed, sir, and it
couldn't be coming from a more appropriate source I am going to
value this and heed it Because if you are correct, then I and the
members of the Congressional Black Caucus can perform a valua-
ble service to their constituents and black people in America by
our trying to reach some conclusion on this point.

Now, there are a couple of little parts in here that we have to
reach some further understanding on. We are engaged in a per-
ceived reversal, no matter how exaggerated it is seen in some quar-
ters

Now, I thought we had agreed in an earlier statement of yours
that it was, in fact, hurting the black and the women, the His-
panics, the handicapped and those minorities for whom these laws
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and policies have been devised. Now I understand you are saying,
really, if I perceive this thing from your understanding of the civil
rights struggle in this country, that the real way we are going to
make change and progress is to follow these restrictions, curtail-
ments, interpretations, that now seem to be the policy in your divi-
sion and coming from this administration

It is your argument, as you have just propounded it, that blacks
and minorities, in fact, will advance and benefit from the policies
which we view critically and have brought you before us on this
morning. Is it fair to say that you don't see us being hurt by what
you're doing? You're saying this, in the long run, or short run, or
any run, is going to be of some benefit?

Mr. REYNOLDS. Certainly with regard to my prior remarks I
would say that is absolutely so. With regard to the discrete- -

Mr. CONYERS. Can you demonstrate that?
Mr. REYNOLDS. Well, let me say one other thing and then come

back to that, if I may. I would like to distinguish.
One of the reasons we are here today relates to the title IX inter-

pretation and what the proper interpretation is of that. That deci-
sion that has been made is a legal decision we made based on what
Congress gave us as far as the law is concerned. I am not saying to
you that a redrafting or restructuring of that law by Congress
might be a more beneficial way to approach these kinds of prob-
lems. On that issue, what I am saying is I have a law that is there,
I have congressional legislative history, and I have Supreme Court
decision and lower court decisions, and that is what pertains in
terms of that particular issue.

On the other issues we discussed, I do think that if we can collec-
tively look to alternative remedies in the employment area and in
the school desegregation area, of the sort that we are exploring in
the Department and have been using, that in the long term they
will be beneficial to all minorities in this country.

If you ask me if I can give you empirical evidence, my answer is
that at this juncture we don't have empirical evidence on that We
do have preliminary evidence to show that where we have utilized
these remedies that we have been using over the past 2 years, they
are promising and they do look like they are going to be better
than the kinds of things that we have been seeing in the past. We
do have the evidence that the remedies that have been used in the
past have not been very effective in assisting minorities, either in
the workforce in large numbers, or through the school system, in a
way that gives them an enhanced desegregated educational oppor-tunity I think that with that kind of evidence we collectively could
do well to explore these other alternatives and to move in that di-
rection. But I don't have a body of evidence behind me because
they have only been remedies that we have been working with over
the course of the last 2 years

Mr CONYERS I would like you to document in any way you want
the alternative remedies you keep alluding to. But we don't need
any empirical evidence, sir, to know that vi',-,en you go into the De-
troit decisions, you are going to throw black cops out of jobs and an
agreement that has already been entered into. You don't need to
study what the impact of that is going to be. You don't really have
to pretend you need a research function to determine what the
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Richmond case really means and interpreting narrowly the greatrange of policies that you can.
Blacks are hurting here. You don't really need to go back andwait another 10 months to find that out. And their circumstancesrelative to affirmative action and equal opportunity practices inthis country are being destroyed.
I have been traveling the country in the EEO conferences talkingto the people on the frontlines, and they are all complaining downto the last man and woman in these fields. It seems disingenuous

that you could come before the Congress itself to tell us what ourintent is, and that you keep reminding me about what we havedone and not done. The fact of the matter is that the policies youhave undertaken are having an incredibly harmful and painful, im-mediate and visible impact in this whole struggle for equality inAmerica. There is nothing to wait for. So I respectfully don't seewhat there is to wait for in a turnaround.
The deliberateness and the wide range of offenses have givennearly every commentator of this subject and most of the lawgroups great disturbance about what you are doing in your divisionand in the Department of Justice and in the Department of Educa-tion as well.
I don't know how we can talk back and forth to each other as ifwe're waiting for some kind or returns to come in. More and moreblack kids are being kept out of school because of the directlytraceable wide variety of policies and decisions and options thathave been taken in DOJ and the Department of Education. With-out any question, countless numbers of blacks in the workplace arelosing what little security and entry and promotion that they had.Since I am going to be in this for the rest of the 98th Congress, Iwant to begin to prepare in some detail the record on this I can'tdo it like Commissioner Berry, but I think we can begin to pull to-gether all of these committeesand I do want to thank you foryour willingness to come before these committees because it givesus our very best opportunity to begin to sort out what there is andwhat there isn't.
Now, finally, before we turn to the Commissioner, I want to tellyou the extent of my disturbance, because now that we're speakingto each other, we understand each other, and I won't believe thesepress releases But I want you to know where this Member iscoming from
You see, I reserve your right to have a different view of howequality of opportunity in this country ought.to move forward. Butther are some lines in this business, and when you or your depart-ment, or your administration, cross the lines into improper activity, or any kind of direct overt attempt to reverse these processes,that would leave open whether you are fulfilling your oath I thinkyou would want this Member to move as quickly as he could onanybody that would be undercutting the civil rights progress thathas been made so painfully in the history of this country.I am watching that I am not entirely certain about the legalityof some, if not many, of the practices and decisions that have comespecifically from your Department, but also from a wider rangethat weave inferences that can be made about what is being donehere If these reversals in civil rights practice have a basis, I am
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going to fully prosecute whatever remedies that are available in
our law because I think nothing is more criminal in our Govern-
ment than to find those who are charged with this responsibility to
be overtly or covertly attempting to dismantle this process. I want
you to know that is precisely where I'm coming from on this, be-
cause I am not entirely confident about the propriety and the legal-
ity of what is being done here. That is why I put it in this context
to you very directly.

Mr. REYNOLDS. Congressman, I appreciate that. I would be sur-
prised if you viewed your responsibility any less than that. I think
that is exactly what your charge is and I am perfectly comfortable
with the positions that we have taken. I think they can withstand
scrutiny and I welcome that scrutiny on a regular basis.

Mr. CONYERS. Thank you very much.
Commissioner Berry.
Dr. BERRY. Well, all I wanted to sayand I don't want to start

talking about affirmative action and busing and issues like that,
because that was not the subject of the hearing. But since you did,
I don't want to leave it.

I don't want to leave unrebutted on the record some of the asser-
tions that the Assistant Attorney General made, that he seems to
be making increasingly, in a wide variety of forums, most of which
are based on inaccuracies in portraying what has happened under
affirmative action and school desegregation.

By the way, there is evidence that when a court of law has found
discrimination against women or minorities has taken place in em-
ployment and quota relief is ordered, that some remedy works for
women and minorities; that is, they get jobs. There is evidence that
has happened, over-and-over, time-and-time again. One may not
like that remedy and one may quarrel with it, but to assert that
nothing has happened based on it is just factually incorrect. One
may even argue that one has another remedy that would make
even more of them get jobs, but to argue that nothing has hap-
pened is again factually incorrect.

Also, in desegregating schools, I have often read aboui, the Assist-
ant Attorney General talking about alternatives to desegregation
which will focus on quality. I am reminded that one of the first
things the administration did was to cut out the entire budget for
the Emergency School Assistance Act, which was to provide quality
education in schools that were impacted and were either trying to
desegregate or couldn't desegregate. I wonder how one squares
those two. But there are a lot of things that go on that make you
feel like it is sort of a fantasy land sometimes

Another thing is that I never hear any remedies that are sug-
gested about what to do in schools that are desegregated, where
there are continuing problems, like too many school suspensions,
students not engaged in extracurricular activities, the failure to
employ minorities and the like It is all about how busing hasn't
worked and you can't do that, you have got to have an alternative,
which ignores all the evidence of all the places where busing has
been part of a school desegregation plan as a last resort and where
it has worked

About a month ago there was a big article in the New York
Times Magazine on this very subject. The Commission has lots of
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information available which we have shared and would love to
share again and again with the Assistant Attorney General if he
has some problems on that score.

But to get back to the point of this hearing, of what will be the
effect on people if, in fact, we adopt the notion the Assistant Attor-
ney General has about what the law requires Quite clearly, adopt-
ed that position, handicapped students, if one who needed physical
access would have access maybe to the student aid officeand
that's about allon the campuses. Women could be ascribed to cer-
tain programs on campuses. One might think that's a good thing
I don't knowbut without anybody saying that is discrimination.

In point of fact, it seems to me to keep arguing that North Haven
requires, compelsI keep hearing the word "we are compelled to
do this because of North Haven"it is just patently inaccurate
The Department is not compelled to do anything in this regard
based on North Haven.

It seems to me that the burden of proof ought to be on the Jus-
tice Department and the Assistant Attorney General, if they want
to say that four administrations and all those lawyers we all wrong
about what this required, that the burden of proof is on them to
assert this, and prove it, especially without a Supreme Court deci-
sion to the contrary, rather than putting the burden of proof on
people to disprove what they have asserted.

Finally, Mr. Chairman, it seems to me, when we are in areas
that we are concerned about, like civil rights, we overlook the
broader picture which is thatand I say this from the standpoint
of a person who works in constitutional history and law We have
an administration which, across the board, it seems to me, in a lot
of areas, that believes that rather than asking the Congress to
change a law and seeing if they can get it voted and enacted is
simply appointing people and having them use their discretion to
try to undermine the existing law Those of us who care about civil
rights see it happening in this important area But if you were to
talk to anybody who has jurisdiction over any of the other subcom-
mittees, you would find they were having similar problems

Mr SINGLETON Mr Chairman, I would like to also respond, if I
may, to Mr Conyers' remarks I would like to echo what Mr Reyn-
olds has stated in terms of inviting the scutiny that you suggested

I also want to assure the Member that I, personally, have no in-
tention, either covertly or implicitly, of violating any law I do
want to state, however, that we may have differences of opinion
sometimes in terms of how we might go about obtaining those very
goals we all feel very dearly about I would like to know that you
will give us at least the benefit of the doubt as we begin to investi-
gate whether or not the old policies and procedures that we have
been using for the past 20 years are still valid in the dynamic soci-
ety that we have.

The discrimination we face today is not as overt as it once was It
is much more subtle The types of remedies and procedures and
policies that we need to come up with must be directed toward that
very subtle racism and discrimination

Mr CONYERS There is nothing subtle about what's going on
Mr. SINGLETON Mr. Conyers, if I may, I would like to finish
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As we go about that process of coming up with some new proce-
dures, I hope that we will not be second-guessed as being racists or
somehow trying to turn the clock back on the very important gains
that we have made in the civil rights area.

Mr. CONYERS. Well, sir, this isn't just a personal discussion in a
room in Washington today I am talking about the reports and
studies and examinations and scrutiny that has been visited upon
this subject by a rather substantial number of organizations and
their lawyers who are watching this matter. This isn't just a per-
sonal little quarrel that somebody is picking in a room. We're talk-
ing about the report of the Leadership Conference on Civil Rights;
we are talking about the NAACP studies on this matter; we are
talking about any number of lawyers and civil rights groups that
have been in this subject matter with as much concern as you and
I, and probably for a longer period of time. So it isn't a matter of a
few Members of Congress. We're talking about a ratner substantial
body of opinion that is trying to interpret what you are doing and
what you mean by these alternative remedies that you keep talk-
ing about, as if there is some new period in this country.

We have been faced with racism and discrimination for hundreds
of years. The situation is now being aggravated by the economic
circumstances that we find ourselves in in this country. What we
are trying to find out, with these two subcommittees, and at least
one other in the Education and Labor Committee, is what these
changes that you have been moving about with, in sometimes a
very unfair,, sometimes a very improper, sometimes in a very ques-
tionable way, how they are helping, if you really honestly believe
themand I believe youhow they are helping. And if they are
hurting, as many of us have no question about, what we can do to
make this thing right.

I think, Mr. Chairman, this is a very, very important set of hear-
ings that you and my colleague from California have put together.

Mr SIMON. I thank you.
If I may just direct two brief questions specifically to you, Mr.

Reynolds, and Mr. Singleton may wish to comment
If we find it necessary, in order to make clear that we think Pell

grants and college work study and GSL's have to have an institu-
tion-wide application as far as discrimination, that we say to South-
ern Illinois University, if you are receiving students who have
GSL's, Pell grants, and college work studies, you can't practice dis-
crimination, period, if we feel the only way we are going to move to
make that clear is by passing a law, will you, as the principal advo-
cate of civil rights in this administration, ask the President to sign
such a bill?

Mr REYNOLDS Well, I would certainly be more than happy to
work with the Congress on such a bill. I would have to see what
the bill said But the concept is not one that offends me. I think
Congress certainly can do that, and if Congress were to make that
call, it would be a bill that would be a strong civil rights division.

I mean, I can't speak obviously today for the whole administra-
tion, but if you are asking me whether that kind of legislation is
something that I have any resistance or problem with, or that I
would have a problem supporting, generally speaking, I think the
Congress could do that and that would be one way to address what
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seems to be a limitation now that the courts have found in the ex-
isting legislation.

Mr. SIMON. One final question.
You referred to the Weber case, or my colleague has, and in your

statement you say "We have declined, however, to impose racial
quotas for students or faculty" and so forth We are in a situation
where some people have been handicapped. It is little bit as if Don
Edwards and I get into a race and I break his ankle and I say "All
right, let's race. We'll plow ahead. No additional assistance for
either one of us." I have a slight advantage against Don Edwards
and I need that kind of advantage.

What about racial goals, if I can put it just a little different way9
Do you find racial goals offensive?

Mr. REYNOLDS. I think there is a lot that is lost in the translation
when we get into this subject. How would you define a racial goal
to be different from a racial quota?

Mr. SIMON. I don't know how you define quota here, but I
assume, when you say- -

Mr. REYNOLDS. Well, you give me the definitions.
Mr SIMON. When you say quota, you're talking about something

that is rigid, that you have to have 20 percent black enrollment, or
20 percent Hispanic enrollment, or 20 percent female enrollment
When I talk about goals, I guess I am talking about something that
may not be quite that rigid but that says these are things we ought
to be aiming toward. If you get 19 percent or 18 percent, no one is
going to say you have violated the law.

Mr. REYNOLDS. Well, in our remedies, we do use a goal with re-
spect to the recruitment effort. If your suggestion is you would
have a benchmark against which to measure the activities, the em-
ployment activity, and if you are saying that your goal would not
permit any preference to anybody based on his or her race or sex,
so that your hiring would be on a nondiscriminatory basis, and yoz
would not bring people into the workforce solely on the basis of
that characteristic, but that you would hire the most qualified
people that you had in the applicant pool, and you had a goal out
there as a benchmark against which you were measuring it, de-
pending on how you selected your goal, as long as it's race neutral,
I don't have a problem with that.

It is where your goal or your quota depends on counting into or
including into the equation a factor that says we are going to give
a preference for somebody based on that person's race or sex. I
think when you get to that point you have moved beyond the point
where the law says you can go with regard to discrimination in
this country We cannot give to anybody, black or white, male or
female, based on the immutable characteristic a preference that
advances that person who is not a victim over somebody who is
more qualified and is an innocent bystander.

Mr. SIMON I think the Court has ruled that we need not be race
neutral The Court has not said you have to put in people who are
not qualified, but that once you establish those qualifications, race
or sex or national background can legitimately be taken into con-
sideration.

I guess what we are concerned with is that we sense the Justice
Department is backing off and being as narrow as possible in its
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definitions and its goals, when we want to create a society that has
opportunities as broad as possible. I guess the one thing this whole
hearing is about is an attempt, so to speak, to hold your feet to the
fire and say we are concerned.

Mr REYNOLDS. I understand that. I think the Court said that you
cannot use a goal when it is indicated in the higher education area
in Bakke, that at least one Justice said that you might be able to
factor into the equation the individual's race, but that that would
not tolerate the university setting a goal and using a goal as a
basis for achieving any particular end. That was one Justice, and
there were four on either side of that, four saying you couldn't
even give any consideration at all to race, and four saying you
could give considerably more consideration to race. But Justice
Powell in his Bakke decision came down on the side of saying that,
while a goal was not tolerable, he thought the first amendment im-
plication with regard to a diverse student body in the higher educa-
tion area would for him tolerate the consideration to some limited
extent of one's race. But there again, it was not in the context of a
goal.

Dr. BERRY Mr Simon, I really want to comment on your first
question, but I will just say in passing that the Supreme Court has,
of course, said almost exactly what you said, that you don't have to
be race neutral and you can have goals and you can take race into
account, and that even more, when there is a legal finding of dis-
crimination that has taken place, you may even have quotas and
that there is nothing wrong with it.

But in any case,, my point about your question as to whether the
administration would support a law that would say these student
aid programs are financial assistance, in my opinion that would be
taking us down the road, if we did that, that we are about to follow
on the tax-exempt schools issue on title VI.

If every single time this administration or any other wants to do
something to undermine one of those statutes, we have to pass an-
other law to see to it that they don't do it. Then, if we introduce
the bill and it doesn't pass, "you see, you didn't get it passed; there-
fore, we were right." If you introduce it and get it passed, then the
next time they find some other way of narrowing the statute. They
will say "Well, you have to go get another law passed "

I would hope that the Supreme Court, depending on what hap-
pens in Grove City, if they defined program specific in any different
way than they did in North Haven, that they would adopt a ration-
al rule, which is that student aid programs obviously cover the
whole institution I have every confidence, based on the votes in
North Haven, that they would.

I think it would be premature and in many ways would under-
mine the whole texture of civil rights enforcement to accede to the
notion that we have to pass a law every time something happens

Mr SIMON If I could just comment that I agree at this point. We
may reach a point later where passing a law is necessary, and I
hope to bring up one of my witnesses supporting such a change if it
is necessarythe Assistant Attorney General

Mr CONYERS. Mr Chairman, might I have one moment here on
this question?
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Mr. SIMON We haven't yet let my colleague get a word in edge-
wise.

Mr. EDWARDS. I think the discussion has been very valuable.
Without saying, Mr. Reynolds, that all of your interpretations

and opinions and directions come from court decisions, I think you
ought to tell the committee and the people that you personally, and
your colleagues in Justice and the administration, advocate a more
narrow coverage of title VI, title IX, and section 504; isn't that an
honest statement? You do, as a matter of policy, as a matter of
politics, as a matter of the way you feel?

Mr. REYNOLDS. More narrow than what?
Mr. EDWARDS. Than the last four or five administrations.
Mr. REYNOLDS. Well, I haven't gone back and examined them.

My sense is that the position we are taking row, after North
Haven, is one that is program specific and that that was not ad-
vanced before, so in that sense I think that would be accurate.

I don't know how far back you want to go. My sense is that the
program-specific interpretation of these laws is one that was not
advanced by administrations before North Haven, and after the Su-
preme Court has spoken. That is a position we are advancing.

Mr EDWARDS. Well the heart of our problem is in this next ques-
tionand I will be my last question: What harm is done by a broad
application or coverage of these antidiscrimination prohibitions?
That's what the protectees want; that's what the black people of
America want; that's what the brown people want, that's what the
women want. You see, you are all alone in saying you're going to
have a narrow interpretation. There isn't anybody, except just an
occasional person who works for the administration, who comes in
here that tells us you're on the right track.

Mr REYNOLDS Well, I don't think there is anything wrong at all
with a hroad interpretation of these laws. I do think, though, that
we have a responsibilityand Congress has made it clear in a
number of areas, certainly outside civil rights if not within civil
rightsthat the courts have a responsibility to pay attention to
what the laws said. When you have interpretations of the laws that
are on the books, whether you are talking about a Weber, where
the Supreme Court has spoken, and that has to be followed until
and until it is altered in any way, or you're talking about a North
Haven, or you're talking about a Davis case, or you're talking
about any other Supreme Court decision, the Attorney General of
the United States is not at liberty to disregard those Supreme
Court decisions.

I don't think that suggests they are saying there is anything
wrong with a broader interpretation in the philosophical sense, but
it does mean that the Congress of the United States is the one that
has enacted these laws, and we are a government by laws and we
cannot disregard them, and where the Supreme Court has spoken
to the interpretation, whether we like it or don't like it, we aren't
at liberty to disregard those decisions

Mr EDWARDS But you are at liberty to urge the courts and to
urge the various officers of your administration, and you are
arging them, including the courts, to narrow the application of the
laws.
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Mr. REYNOLDS. We are at liberty to urge them to follow the law
as it is on the books, and we are urging them to do that. Certainly,
if Congress views that interpretation as being narrower than it pre-
fers, then Congress ought to pass another law, such as the one that
Chairman Simon suggested, to treat that problem. But it is not the
executive branch's function to redraft laws, and where we are part-
ing, if you will, from prior administrations, we are taking our lead
from the Supreme Court. Whether one likes or does not like that
decision is a whole different question that is more properly ad-
dressed to Congress than it is to the executive branch.

Mr. SIMON. Mr. Conyers.
Mr. CONYERS. Mr. Chairman, you have raised the most funda-

mental question of the day here. I wasn't sure if I got a response
and I suppose this gets us right to the heart of it. I have to go back
over it because I wasn't sure what I heard.

Now, I came to this meeting this morning with the simplistic un-
derstanding that goals and timetables that are race conscious have
been explicitly affirmed as the law of the land in court decisions. Is
that your understanding, Mr. Reynolds?

Mr REYNOLDS. Certainly in Weber, and I would say where it is
included in legislation in the Fullilove context, that there are two
Supreme Court decisions that have suggested in those contexts thatthat is a proper course.

Mr. CONYERS. Do you have any problems with that?
Mr. REYNOLDS. Do I have any problems with that?
Mr CONYERS. Yes, sir, in fully supporting and enforcing that

theory in carrying out your duties in the Civil Rights Division.
Mr REYNOLDS No; I think if the Supreme Court speaks, then we

are supposed to carry out our responsibility by enforcing those deci-
sions.

Mr. CONYERS. Are you doing that?
Mr. REYNOLDS. We are doing that.
Mr. CONYERS. Then why do you keep raising this old bugaboo

about quotas, since race-conscious goals and timetables can easily
be confusing kinds of language? I mean, if you realize that, why
then would you be objecting to many of the kinds of interventions
that you have been making in education and in employment, both
public and private, even where there are voluntary agreements?

Mr REYNOLDS Well, the area that we have been filing our briefs
in is public education. The cases involve issues different than the
ones that the court dealt with in both Fullilove and Weber. The
issue that needs to be addressed, and that the court has not yet ad-
dressedindeed, it specifically declined to address in those cases
is whether under the Constitution and under title VII, a public em-
ployer can, indeed, enter into a consent decree that has preferen-
tial hiring based on race or sex. That is an issue that the Supreme
Court has not spoken to

Mr. CONYERS What is your view of it as the head of the Civil
Rights Division?

Mr REYNOLDS My view is the public employer cannot enter into
that kind of consent decree, and we filed with the courts briefs in
that regard in Boston, New Orleans, and Detroit

Mr COIIYERS I presume that you- -
Mr. REYNOLDS And in Virginia.
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Mr. CONYERS. I presume that you rely on the Congress and other
court decisions.

Mr. REYNOLDS. That's right. We rely on the Congress and- -
Mr. CONYERS. And it is your view that that will expand the abili-

ties and opportunities of minorities in that regard?
Mr. REYNOLDS. It is my view that the way to expand the ability

and opportunities of minorities in the employment area is to move
as fast as we can in the direction of a race-neutral hiring
system- -

Mr. CONYERS. No; I mean in terms of specific interventions we
have been discussing. Is it your position that your intervention on
that side of the question, in the way you have just described, is
going to be beneficial to the struggle for equality and justice?

Mr. REYNOLDS. I certainly think it would be beneficial for the
struggle for equality and justice, because I think that struggle is
one that pertains to all people without regard to race, sex, or na-
tinal origin, their color or their religion, and it is beneficial to that
struggle to establish firmly in the law, as I think it now is, that we
cannot discriminate whether we are disadvantaging one race and
advantaging another or we flip the coin and we're doing the same
thing with different people on the other side of the coin.

Discrimination is the same evil and the courts have said that
what we protect in this country is equal opportunity, not equal re-
sults, and it seems to me we are definitely advancing the cause of
justice and equality of opportunity by taking that stand

Mr CONYERS. I could imagine an infinite number of circum-
stances in which someone might be hurt, laid off, not hired, as a
result of a race-conscious goal. I mean, it is sort of inevitable in a
shrinking employment circumstance that we find ourselves

Mr REYNOLDS. I don't think anyone should be laid off or termi-
nated or not hired because of a race-conscious goal. We have just
filed- -

Mr CONYERS. That's the unavoidable result in Detroit I mean,
what else can you do7 What are you saying when you say you don't
want anybody to be hurt? Nobody wants anybody to be hurt, but in
our social system we have to chooseand this is what makes it
such a burning issue in the hearts and minds of our countrymen
between a seniority philosophy between a position we took many
decades to fasten into labor relations, and a race conscious goal or
affirmative action policy that might intervene with that Somebody
is going to be disadvantaged. We certainly know of all the blacks
that have been historically cut out of work and education have
been permanently disadvantaged.

You couldn't be looking for a plan that hurts nobody Or could
you?

Mr REYNOLDS I think that what we all ought to be looking for is
a plan where nobody is treated one way or another based on his or
her race or sex.

Mr CONYERS But we just agreed that race-conscious goals and
timetables are the law of the land.

Mr REYNOLDS. No, we didn't agree to that. We agreed that
in --

Mr CONYERS. Well, I thought that you had.
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Mr. REYNOLDS. We agreed that the Court in Weber and Fullilove
suggested that in those discrete areas that was a permissible way
to use it. But the Court also did not say that it is the law of the
land in the area of public employment. That is an issue that the
Court certainly was prepared to take a look at in Boston, which is
the layoff case, that it grantee certiorari on, and then because the
people who had been laid G., had been rehired, the Court sent it
back to determine whether it was still a live controversy. It has
other cases up there presenting that same issue, but the Court has,
on at least two, and I think three occasions now, indicated an inter-
est in taking a hard look at that very issuewhether goals and
timetables of a race-conscious nature are, indeed, an available
remedy in the public employment sector.

On both of the occasions where the Court granted certiorari to
hear that question, events then took place that suggested the con-
troversy was no longer a live controversy and so they dismissed the
cases and didn't hear the issue. But the Supreme Court has made it
clear that that's an issue that it still has not decided and is inter-
ested in deciding.

Mr. CONYERS. But getting back to Don Edwards' question, why do
you always take the more restrictive position in these matters?
Why do you take the one that is sure to accomplish the least,
create the slowest amount of progress, and constitute what is per-
ceived to be a reversal of the study by partisan practices of many
administrations?

In other words, you can't go around looking for language in the
Supreme Court decisions on every point. Rarely are these decisions
ever decided unanimously, and the majorities are hard to discern.

I mean, we are in very, very sensitive, new, difficult legal and
judicial land and territory, sir. I can't believe that you have said
we aren't at liberty to disregard the courts so many times here
today as if there is some inference that there is somebody around
here that wants you to run over the Court and disregard the intent
of CongressI am one of those intenders you keep talking about

Why do you keep looking for the de minimis approach that con-
stitutes the reversal that the civil rights organizations and lawyers
are fairly unanimous in perceiving here? It escapes me, then, that
you can add to it that this is what is going to help black people,
women, Latinos, and students and the handicapped.

Mr REYNOLDS. I thu k a lot dependswell, a lot depends on ex-
actly how one seeks to look at the issue. We brought just last week
a case against a very large apartment owner, having 10 different
apartment complexes throughout California, thousands of people.
That owner was applying a quota to deny minorities entrance into
those units once he got a certain number of minorities in the hous-
ing unit

Now, that ceiling if you will, the use of a quota, which goes on
we see it in employment, we see it in housingthat is as offensive
to the civil rights laws as anything that one can imagine.

Now, you're telling me that I take a position that is restrictive
and disadvantaged to minorities; and yet you disregard the fact
that a lot of the litigation in this area that is challenging quotas is
aimed at the kinds of practices out there where people are using
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these quotas to slam the door once they get the number they are
supposed to get that somebody arbitrarily assigns to them.

Mr. CONYERS. Well, I'm glad that you--
Mr. REYNOLDS. That is what we are supposed to be going after

with a vengence, and that is what we are going after with a ven-
gence. A quota, whether it is used in that way or any other way,
disadvantages someone because of race and is something that
should not be tolerated in the law and I don't think is tolerated in
the law.

I think it depends in large measure on whether one focuses on
that kind of case or you focus on the Boston layoff case, or the De-
troit case, in trying to discuss these issues. My point is that it is the
same kind of discrimination, which ever way you want to slice it,
in those cases. We have those cases more frequently, in fact, than
we have the others, and we go after them and we bring lawsuits.
But nobody says anything about those lawsuits. All they do is they
concentrate on the lawsuit that we bring with regard to the police
department.

The principle is the same principle. You can't use numerical
hiring techniques that are based on race to give somebody who has
not been a victim of discrimination an advantage in getting into
the work force or into the housing unit or into the classroom.

Mr CONYERS I think you have misstated the law on the subject.
You're going to make a constitutional student out of me yet, be-
cause it is incredible to me what you have said here today. I am
not going to comment on it more, but I want to thank you very
much for the willingness which you have come before these com-
mittees and I hope this won't be the last time. I have a sense that
we may have to continue discussing this matter.

I thank you for your generosity of time.
Mr. SIMON. I thank you.
Dr. BERRY. Mr Simon- -
Mr SIMON I don't mean to be cutting this off, but I think we

probably have gone full circle here. I want to thank--
Dr. BERRY. Fifteen seconds, please.
Mr. SIMON. All right. You get 2 minutes here.
Dr BERRY. Two seconds.
I just want to say that quotas, where they are used to keep some-

body out of a place, who has no opportunity to go there, as in the
housing case, are not the same thing, either in the law as deter-
mined by the Court, as a quota where you find that somebody has
been discriminating to keep someone out, and you say you have got
to get at least that many who are qualified to come in. They are
not exactly the same thing and no one ignores what they do in the
first type of case It is just that we know the difference and we rec-
ognize the difference

Mr. SIMON. We thank all three of you
Mr Singleton, also, when you have your rule perfected, if I can

use that word, on the GSL's, we would be very interested in seeing
that as soon as we could.

We thank you very, very much for being here today. The hearing
stands adjourned.

[Whereupon, at 11 45 a.m , the subcommittees were adjourned.]
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HEARINGS ON HIGHER EDUCATION CIVIL
RIGHTS ENFORCEMENT

WEDNESDAY, MAY 25, 1983

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON POSTSEC-
ONDARY EDUCATION, COMMITTEE ON EDUCATION AND
LABOR; SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL
RIGHTS, COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittees met in joint session, pursuant to call, at 9:30

a.m., in room 2261, Rayburn House Office Building, Hon. Don Ed-
wards (chairman of the Subcommittee on Civil and Constitutional
Rights) presiding.

Members present: Representatives Edwards, Simon, Schroeder,
Harrison, Sensenbrenner, Petri, and Packard.

Staff present: For Postsecondary EducationWilliam A. Blakey,
counsel; Maryln L. McAdam, staff assistant; Lisa Phillips, staff as-
sistant; Richard K. Scotch, Congressional Science Fellow; for Civil
and Constitutional RightsIvy L. Davis, assistant counsel; Philip
Kiko, associate counsel.

Mr. EDWARDS. The committee will 'tome to order.
We are continuing this morning joint hearings by the Subcom-

mittee on Postsecondary Education and the Subcommittee on Civil
and Constitutional Rights.

In testimony before these joint subcommittees, Mr. Brad Reyn-
olds acknowledged that the Federal Government is seeking to
narrow the application of the provisions which prohibit discrimina-
tion against minorities, women, and handicapped in federally as-
sisted programs.

Mr. Reynolds admitted that these efforts would exempt thou-
sands of programs or activities from coverage of title VI, title IX,
and section 504.

He suggested the justification for this is compelled by Supreme
Court decisions such as North Haven and Davis, and by the plain
meaning of these statutes and their legislative history.

Mr. Singleton announced the Government's intention to submit
for public comment a notice of proposed rulemaking which would
exempt guaranteed student loans from coverage of these provisions
on the grounds that they no longer constitute Federal financial as-
sistance.

Commissioner Berry warned that the combined impact of this
will be devastating to any meaningful civil rights enfoi-cement. She
said it will deny to millions of Americans the protections of these
civil rights laws.
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Commissioner Berry forcefully argued that the attempt to
narrow the coverage of these provisions is compelled not by judicial
precedence, but by policy preferences of this administration.

Is Congress, as Messrs. Reynolds and Singleton suggested, re-
quired to revisit the civil rights statutes and reaffirm prior broad
interpretations?

Commissioner Berry believes it is not necessary. She suggests
that such a strategy smacks of the position advocated by the ad-
ministration in the Bob Jones case decided yesterday by the Su-
preme Court.

I certainly appreciate Chairman Simon and his colleagues joining
our two subcommittees in this important review and look forward
to continuing these discussions, and I yield to my cochairman, the
gentleman from Illinois, Mr. Simon.

Mr. SIMON. Thank you very much, Mr. Chairman. I will simply
enter my statement in the record. I think these hearings are ex-
tremely important.

I think we clearly have to hold some feet to the fire in this area
of enforcement of civil rights. I hope these hearings will help to do
this.

Let me just add at the beginning that this is one of these horri-
ble mornings where i am being pulled about 12 different ways, so I
am going to be in and out. But that does not indicate any lack of
interest in this subject area that is so vital.

I appreciate the witnesses who have been very heipful. I think
the hearings have been helpful.

[The opening statement of Hot. Paul Simon follows:)

OPENING STATEMENT OF HON PALL SIMON, A REPRESENTATIVE IN CONGRESS FROM
THE STATE or ILLINOIS AND CHAIRMAN OF THE SUBCOMMITTEE ON POSTSECONDARY
EDUCATION

Today is the last of three hearings held jointly by the Subcommittee on
Postsecondary Education and the Subcommittee on Civil and Constitutional Rights
We have heard from State college and university presidents impacted by consent
decrees, and title VI administrative decisions and desegregation plans We have
heard from administration witnesses on the enforcement of not only tide VI but
title IX of the Education Amendments of 1972 and section 504 of the Rehabilitation
Act of 1973 It appears as if the enforcement of these civil rights statutes is less
than enthusiastic on the part of the administration and that the conflicting lower
court rulings need to be resolved with the vigorous assistance of Department of Jus
tice appeals However, this does not appear to be the course of action being taken by
the Department of Justice or the Department of Education

Our witnessr today will speak from the perspective of the courtroom Today's
panel has litig i cases under all three civil rights statates in areas of higher edu-
cation and can sre with us the strengths and weaknesses of the current enforce-
ment policies o administration

The importai of these hearings is to look for patterns of neglect in admimstra
tion policy on civil rights in higher education We. as a nation, have too much at
stake in pr.rviding equal educational opportunity to allow the selectiv' enforcement,
or weak enforcement of the law This policy ex.dudes women, minorities, and hand,
capped people from the opportunity for a higher education and access to all pro-
grams which any individual may qualify to participate in regardless of gender, race,
or disability

Mr EDWARDS I thank the cochairman. I also wonder how this
House of Representatives can operate when we operate on a 3-day-
a-week schedule with all the responsibilities that each of us have.

Does the gentleman from Wisconsin, Mr. Sensenbrenner, have a
statement?

384



379

MT SENSENBRENNER. Yes, Mr. Chairman. As the Chair knows, at
the last hearing on Thursday of last week I lodged a point of order
against testimony that had been submitted by the witnesses that
were scheduled then as not being in conformity with the commit-
tee's directive requiring piefiling of testimony so that it could be
reviewed.

The point of order is now moot. I would like to ask unanimous
consent to withdraw it, but with the admonition that I would hope
the staff on both sides of the aisle in arranging with witnesses to
appear before this subcommittee would be a little bit stricter in
having the witnesses comply with the committee's directive that
the testimony be brought in at least a day before the hearing is to
be held so that everybody will have an adequate chance to review
it.

Mr. EDwARDS. I thank the gentleman, and we have instructed
the staff to instruct and request that all the witnesses comply with
the committee's rules. We thank the gentleman.

Without objection, the point of order is withdrawn.
We are fortunate to have as our first witness, the privilege of

hearing from our colleague from Rhode Island, the very distin-
guished Hon. Claudine Schneider.

Congresswoman Schneider, we welcome you. We are delighted
you are here. Without objection, your entire statement will be
made a part of the record and you may continue at your own pace.

STATEMENT OF HON. CLAUDINE SCHNEIDER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF RHODE ISLAND

Mrs. SCHNEIDER. Thank you. I am very honored to have the op-
portunity to join with all of you.

I would like to commend Chairman Edwards and Chairman
Simon and my colleague, Mr. Sensenbrenner, for your efforts to
bring forward hearings to discuss the very important issue of civil
rights and the cause of equal opportunities in education.

I am here specifically to address the whole issue of title IX of the
1972 Education Act. Title IX, as you know, prohibits gender dis-
crimination in those educational institutions which receive Federal
financial assistance and since its enactment in 1974, it has really
served to guarantee equal educational opportunities for men and
women alike.

Many of you may have heard stories about title IX and how it
actually turned around blatant instances of discrimination, but for
some of you who may not be familiar with some examples, let me
just bring a few to your attention.

In 1972, the New York State College of Agriculture at Cornell re-
quired women to have SAT scores 30 to 40 percent higher than
those of men.

In another instance, in Ohio, an elementary school had a policy
of assigning only male teachers to grades 4 through 7 while female
teachers were responsible to teach kindergarten through grade 3.

Finally, if you need any more fuel for the fire, the Strong Voca-
tional Interest Blank tests, which were utilized by high schools as a
career counseling tool, at one time used pink tests which empha-
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sized traditional female occupations and blue tests which included
th'e so-called male fields of mathematics, science, and engineering.

tories such as these are abundant, many of which are docu-
ented in the National Coalition on Women and Girls in Educa-

tion's 1981 booklet entitled "Title IX: The Half Full, Half Empty
Glass."

Given the success stories that have been associated with the en-
fo ent of title IX, one wonders why efforts are currently under
way to tefThegcope of the regulation.

You may recall tht last year legislation was introduced by Sena-
tor Orrin Hatch whi\Ch, called for title IX enforcement in those
cases where specific educational °grams received Federal funds.

In response, I introduced legislatio , H.R. 268, which reaffirmed
the House's support for the broad coverage of title IX. Over 150 of
my colleagues joined in supporting the legislation.

This year Senator Hatch has yet to introduce the legislation, and
as far as I know, has no intentions of doing so. However, the lack
of congressional opposition does not necessarily mean that title IX
is safe because this year there have been some court decisions that
have interpreted title IX coverage in a much more narrow manner
than has been done since its enactment in 1974.

For instance, in the University of Richmond v. Bell and Hillsdale
College v. Department of HEW, title IX was held to cover only di-
rectly assisted education programs. Despite these narrow interpre-
tations, however, which largely ignore the past 8 years of broad
title IX coverage, those agencies who were designed to oversee title
IX enforcement did not contest the decision.

Litigation involving title IX has also been taken all the way to
the Supreme Court. In the Grove City College v. Bell case, the
Third Circuit Court of Appeals ruled that Federal grants are finan-
cial assistance for the purposes of civil rights coverage and that an
entire institution is the education program specified in the law
when it receives general assistance through Federal student aid.

Grove City College has appealed that decision and the Supreme
Court will render its decision later this year.

One might ask what business it is of the Congress to interfere in
judicial decisions. Well, my response is that Congress has had every
right to keep a watchful eye on the interpretation of those laws
which we so hopefully, cautiously, draw up, and in many cases we
may need to reassert the clear intent of the law.

In the case of title IX, Congress enacted a regulation which
stated, and I quote,

No person in the United States shall. on the basis of sex, be excluded from partici.
pation in. be denied benefits or be subjected to discrimination under any education
al program or activity receiving Federal financial assistance.

The key here is the definition of the phrase "educational pro-
gram or activity." Does educational program refer to each specific
program within the institution or can an educational program be
the institution itself?

Disregarding judicial precedents over the past 10 years which
have interpreted title IX in its broad sense, I feel one has to look at
the original author, Senator Birch Bayh, for the original intent of
the regulation.
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Citing the 118 Congressional Record of 1972, Senator Bayh stated
that title IX will be, and I quote, "a strong and comprehensive
measure ' ' against sex discrimination that reaches into all
facets of education."

Clearly, title IX in its comprehensive coverage has been extreme-
ly effective over the past decade in prohibiting gender discrimina-
tion in education. Is there any need to shift gears and narrow the
scope of the law? I think not.

As one can see from the inequities of the past, title IX can be
credited in large part with many of the gains made by women in
the areas of technical and vocational education, in the areas of pro-
fessional degree programs or school 'hIetics.

For example, in 1972 women comprised only 43 percent of the
total enrollment at 4 year colleges. Today that figure has jumped
to 52 percent.

By 1980, the percentage of female students in federally funded
agriculture, technical trade and industrial programs has risen dra-
matically from 8 percent in 1972 to 28 percent now.

Moreover, female enrollment in dental schools has risen by 101
percent; in veterinary schools by 120 percent; and in law schools by
337 percent. I can't help but mention my own bias that perhaps
much of that enrollment in many of the law schools has to do with
the fact that many women feel that the only way that they can
gain their equity is by going to the courts and becoming familiar
with the laws.

There have also been significant increases in medical schools to
the tune of a 296-percent increase. But while the gains have cer-
tainly been made, let there be no mistake about the long path that
still lies ahead before true equality is achieved in any of the above-
mentioned areas.

The fact that the average expenditure for men's athletic pro-
grams is $1.7 million, while the figure is but $400,000 for women is
a case in point.

Yet no longer will women basketball, softball and volleyball play-
ers need to share the same uniforms as they did in many schools
prior to 1976.

Title IX is very much alive and well and I, with the help of my
hardworking colleagues, intend to keep it that way. I invite all
those members in attendance to join in reaffirming our original
support for this equitable regulation.

I ask my colleagues, as well as Chairmen Simon and Edwards, to
seek prompt approval of my resolution in this Congress, H.R. 190,
in order to send a clear message that the Congress supports the
original comprehensive coverage of the title IX regulation.

I thank you very much, members of the committee, for providing
me with the opportunity to testify on behalf of equal access to edu-
cation for men and women alike.

Thank you very much.
Mr. EDWARD. Well, thank you, Mrs. Schneider, for excellent tes-

timony. We will be operating under the 5-minute rule. The gentle-
man from Illinois, Mr. Simon.

Mr. Simozg. First of all, I thank you. I thank you for the introduc-
tion of the resolution.
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I guess I have one concern and that is if we were to move ahead
with your resolution and it were to be defeated, the wrong message
might get out there.

Mrs. SCHNEIDER. That is a possibility. However, whenever I intro-
duce a resolution or a bill, I always move ahead with the intention
of it passing and winning, and I am currently in the process of ob-
taining cosponsors, and so far I am meeting hardly any opposition.

So I would not suggest that it move ahead for a vote until we feel
confident that we can succeed, and so I would not ask you to do it
next week, but rather a couple of weeks from now.

Mr. SIMON. I thank you for your testimony and your leadership.
Mrs. ScHNEIDER. You are welcome.
Mr. EDWARDS. The gentleman from Wisconsin.
Mr. SENSENBRENNER. Thank you very much. I have one very

brief question to ask of our colleague from Rhode Island.
Many of the colleges and universities, particularly small ones

that are away from metropolitan areas, do have on-campus housing
requirements for their students: One, to keep better tabs on them
and, two, because there just aren't any places to stay in many of
the smaller towns.

Because these facilities might not be constructed equally between
males and females, there are differing numbers of students that
can be admitted by sex in any one year that are determined by the
number of vacancies in the housing that is provided.

Do any of the statistics that you have cited take into account the
fact that there might not be as many girls' dorms as boys' dorms?

Mrs. SCHNEIDER. That is a very good question. I do not have the
answer to that. I don't know what the breakdown is in the majority
of institutes of higher learning, but I will certainly check that out.

Mr. SENSENBRENNER. I suppose the answer to that would be to
turn them all into coed dorms, but some people might not approve
of thatstudents, as well as alumni.

Mrs. SCHNEIDER. Yes. I am not sure that that is the only answer
of going to coed dormitories, because from what I understand now,
there is more of a trend back toward the male and female dormi-
tories.

But in response to your question, I am sure that one of the edu-
cational associations that has surveys of that kind of information
would be happy to assist me in providing the committee with that
answer.

Mr SENSENBRENNER I think that that would be a very relevant
point. I hope that you can dig that information up.

Mrs. SCHNEIDER. I will certainly attempt to.
Mr. SENSENBRENNER. I yield back the balance of my time.
Mr. EDWARDS. The gentlewoman from Colorado.
Mrs SCHROEDER. Well, Mr. Chairman, I hope that it doesn't come

as any great surprise that I am a total believer. I compliment our
colleague from Rhode Island, and I just want to say that the good
thing about the dorms, my understanding is that the universities
have found that women can stay in men's dorms if they allocate it.
You don't have to build them differently.

So they just reallocate the resources equally as that happens,
and you don't have to make them coed. They are done sometimes
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floor by floor if they have to break the building into separate
things, they don't have enough separate buildings.

But it has worked, and I don't think that that is a real road-
block. I really want to compliment you on your hard work and all
you have been doing on this, Claudine.

Mrs. SCHNEIDER. Thank you very much for your cooperation. I
am sure that as a team we could move ahead and succeed in pass-
ing this resolution.

Mr. EDWARDS. Well, title IX has certainly made it possible to
make great progress in a fair treatment of female students. Isn't
that correct?

Mrs. SCHNEIDER. Absolutely. I think that the numbers really
speak for themselves, particularly in the area of offering women
the opportunities to get into what have been perceived as male-
dominated vocations or careers, such as the technical schools, the
dentistry schools, agriculture schools, those kinds of things.

Mr. EDWARDS. Well, in the schools you mentioned, how do you
think that they should operate so as to assist the implementation
of title IX? Do you think that it is appropriate for the schools to
keep careful records and to say that 5 years down the line we
would like to have a much better record than we have now?

In other words, I am really talking about goals and timetables.
Mrs. SCHNEIDER. No quotas.
Mr. EDWARDS. No quotas.
Mrs. SCHNEIDER. As it stands right now, title IX regulations re-

quire that schools that are receiving Federal financial aid to sign
an assurance that they will comply with the law.

But I think there is also the opportunity of enforcement by the
Department of Education to oversee the enforcement of title IX,
and it is the responsibility to make sure that it is implemented.

I don't think that we need to get involved in more paperwork. it
is just a simple signoff of a paper.

Mr. EDWARDS. Aren't the schools or the athletic departments
going to have to have affirmative action programs to let the women
know that qualified women are invited and urged to participate in
sports or to be in particular programs that might lead them into
the professions?

Mrs. SCHNEIDER. Well, I don't know if an affirmative action pro-
gram is reallyI don't know if that is what we would call it or not.

But certainly I know in universities now all curriculum is open
to male and female alike so that the information is there when one
goes to sign up in a particular school.

Traditionally, they have now done away with the pink slips and
the blue slips and any other kind of sex discrimination. So I am not
sure that we need a P.R. campaign or an affirmative action cam-
paign to really promote it.

Mr. EDWARDS. Well, some of the statistics are still appalling.
Mrs. SCHNEIDER. This is true.
Mr. EDWARDS. Apparently the male dominated committees that

recommend tenure for professors are statistically loath to give
tenure to women Ph.D.'s or professors. Isn't that correct?

Mrs. SCHNEIDER. This is true.
Mr. EDWARDS. So it has to be some effort made there to overcome

decades and decades of discrimination.
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Mrs. SCHNEIDER. Absolutely. As to how we get involved in the in-
ternal politics of those universities, you know, certainly title IX
will play a role in that effort.

Mr. EDWARDS. Well, I join my colleagues on the committee in
congratulating you on the bill and the work you are doing. We
thank you very much for your contribution today.

Mrs. SCHNEIDER. Thank you for your attentiveness.
Mr. EDWARDS. The next witnesses will constitute a panel, Ms.

Margaret Kohn, attorney at law, Women's National Law Center,
Washington, D.C.; Mr. Elliot C. Lichtman, attorney at law, from
the firm of Rauh, Si lard & Lichtman here in Washington; Judge
Reese Robrahn; and our good friend and counsel to the committee,
too, off and on, Antonia Hernandez, who is counsel for the Mexican
American Legal Defense and Education Fund.

If you can all come up here.
Without objection, all of the four statements will be made a part

of the record. Ms. Kohn is first.

STATEMENT OF MARGARET KOHN, ATTORNEY AT LAW, WOMEN'S
NATIONAL LAW CENTER, WASHINGTON, D.C.

Ms. KOHN. Chairman Edwards, and members of the subcommit-
tees, good morning. My name is Margaret Kohn, and I am an attor-
ney with the National Women's Law Center. Thank you for invit-
ing me to testify here today.

Our testimony is given on behalf of 12 members of the National
Coalition for Women and Girls in Education. I believe that you
have a list of those organizations, so I will not repeat them.

I am here to talk about title IX and its enforcement, and the way
in which the Department of Education and the Department of Jus-
tice have worked to interfere with the enforcement of title IX, to
cut back on its enforcement, and to reinterpret the law in a
manner that is far more restrictive than has been the case in the
past.

Both Mr. Reynolds, the Assistant Attorney General for Civil
Rights, and Secretary Bell are attempting this reinterpretation
through an effort to change the law in court decisions.

The decisions are then used I think, in an unbalanced way to jus-
tify policy changes which are inconsistent with existing regulations
of the Department of Education, and are inconsistent with the in-
terpretations of the law that the past administrations have made,
both Republican and Democratic.

These actions are frightening to women's groups, teacher and
student organizations because title IX is the one and only compre-
hensive Federal statute that prohibits sex discrimination in educa-
tion.

The same actions are also giving other civil rights advocates
cause for concern because of the similarity of title IX with title VI
and section 504 in language and structure.

As Mr. Reynolds testified, he is interested in cutting back in the
application of title IX and in its interpretation. That was most evi-
dent in the Department of Education's decision not to appeal the
University of Richmond case, a decision that was made by Secre-
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tary Bell in conjunction with the advice that he received from the
Justice Department.

Mr. Reynolds defends the decision on the grounds that the inter-
pretation given to title IX and the authority of the Department of
Education to investigate and enforce that civil rights statute was
the correct interpretation.

He has also stated that that decision is required by the North
Haven Board of Education decision that the Supreme Court issued
in the spring of 1982.

I cannot stress enough that that result is not required by the
North Haven hoard of Education v. Bell decision. The Court in
North Haven said that title IX is a program-specific statute, but it
expressly declined to define the term "program ".

It said that the issue was not addressed by the factual record of
the North Haven situation and would have to be decided at a later
point in another case.

After North Haven, courts have reached differing conclusions on
the proper reading of program or activity. Grove City College v.
Bell and Haffer v. Temple University were both decided after the
North Haven decision was issued.

The implications of North Haven were brief for the third circuit
in both of those courts. Each of them decided that title IX language
of "program or activity" was entitled to a broad interpretation.

Even though some of the decisions which Mr. Reyncids has relied
upon, including Bennett v. West Texas State University, have re-
cently been reversed in the court of appeals. Nonetheless, in March
of this year in a memorandum that he has submitted to you, as
have I, he proposed to Secretary Bell that the Richmond decision
be instituted by OCR nationwide.

This approach would extend a decision which is limited to the
eastern district of Virginia in its application to an enforcement
policy applicable to the entire country, and it would apply the law
in the title IX case to enforcement of title VI and section 504, as
well.

This is a major change. It would also impose this very restrictive
analysis in States in which the courts have accorded the Office f "r
Civil Rights far greater investigative authority and a broader inter-
pretation of title IX.

OCR's reach is clearly broader in the States of Pennsylvania,
New Jersey and Delaware, which are governed by the interpreta-
tion given by the Grove City College court and Haffer court, and
OCR has greater investigative authority in the western ninth cir-
cuit States where OCR's title VI investigative responsibilities have
been very clearly set out by the United States v. El Camino Com-
munity College case and are broader than what Mr. Reynolds pro-
poses to Secretary Bell.

In addition, he has ignored the well established theory of infec-
tion as a basis for investigation and enforcement authority in any
area or practice other than college or university admissions, as is
shown in the memorandum.

The infection theory, which has been articulated especially by
the fifth circuit, provides that the Department of Education may
investigate discrimination in recipient practices outside of a feder-
ally funded program and terminate Federal funding in that pro-
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gram if the practices of the recipient outside the funded program
infect the federally assisted activities.

The infection theory is not limited to higher education. It applies
to elementary, secondary and vocational education, as well.

It is certainly not limited to admissions, since we have the recent
decision in the Iron Arrow Honor Society v. Bell case from the
former fifth circuit, which held that a universitywide honor society
with membership limited to male students and faculty at the Uni-
versity of Miami was unlawful.

The March 15 memo is a good example of the lopsided case law
analysis in which Mr. Reynolds frequently engages. The absence of
any reference to the cases that conflict with the analysis he pre-
sents in the memo, Grove City College, Haffer v. Temple University,
Iron Arrow Honor Society and the El Camino Community College
case is glaring.

It is as if they had never been decided. It is as though the courts
were unanimously supportive of Mr. Reynolds' position.

The memorandum is also startling because it would appear to
suggest dila such major departures from statutory interpretation
can be implemented without changing the regulations.

These new policies are at odds with longstanding regulations and
it would be required under the Administrative Procedure Act that
such substantive changes in the regulations be preceded by notice
and an opportunity for public comment.

Mr. Reynolds does not even so much as mention that in his
memorandum about these new policies. The best information that I
have been able to collect says that the memorandum has not yet
been elevated to the status of departmental policy.

Should it be at some point with the law under its present form, it
is my view that the Department would be abandoning its duty to
enforce title IX, title VI and 504.

I think that it is appropriate to look to the brief that the Govern-
ment will be filing in early July in the Supreme Court in the Grove
City College case as a litmus test for their commitment to a broad
interpretation of the "program or activity" language in the civil
rights statutes.

As far as I know, and I have talked with Justice Department at-
torneys, the brief has not yet been drafted. What position will Sec-
retary Bell take and how will Mr Reynolds advise him?

These are questions of great importance not only to title IX
beneficiaries, but to the beneficiaries of title VI and section 504, as
well.

We think that it is most important that the broad interpretation
given by the third circuit in Grove City be upheld.

I am sure that my colleagues on the panel will talk about the
devastating consequences if a more narrow interpretation were to
be adopted.

I would like briefly to comment on some of the enforcement
problems- -

Mr. EDWARDS. I will have to halt the proceedings for a few min-
utes at this point because we have a vote. We will recess for about
5 or 6 minutes.

[Recess.)
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Mr. EDWARDS. The vote being taken, Ms. Kohn, you may contin-
ue. The subcommittee will come to order.

Ms. KomN. Thank you. The Department of Education's reluc-
tance to vigorously defend title IX and its enforcement authority in
the courts is mirrored in the practical day-to-day investigative and
enforcement work of the agency.

For many citizens, the only hope of redress for the discrimina-
tion they suffer is action from the Department of Education. As
you know, and as Mr. Lichtman, a colleague on the panel, will dis-
cuss in more detail, the Department of Education is under court
order in the WEAL and Adams cases, and has been since 1977.

I think that it is useful to note that Judge Pratt, in his decision
to continue the order in somewhat modified fashion this March, ex-
pressed his concern about the Department of Education's enforce-
ment commitment.

He said, and I quote:
If the Government is left to its own devices, the manpower that would normally

be devoted to this type of thing might be shunted off into other directions, will fade
away, and the substance of the compliance will eventual!) go out the window.

In that case, of course, the Government has had no difficulty in
making a decision to appeal, in contrast to its choice with respect
to the Richmond decision.

I would like to focus on one particular fact, and that is that OCR
engages in what I consider to be wholesale conciliation. It brags
that over 90 percent of complaints are resolved.

But the discrimination often is still there, and I question wheth-
er it has really been eliminated. OCR.settles very large numbers
of cases on extremely good terms for the recipient, requiring
that only some, but not all, of the discriminatory practices be
eliminated.

The corrective action need not be, and in most instances has not
been taken, when OCR issues its finding of compliance. The compli-
ance is based on the recipient's promise to implement a corrective
action plan.

Two problems exist. First, many plans are too lenient, allowing
discrimination to continue, and second, OCR does not perform ade-
quate monitoring of the implementation efforts by the recipient,
and so many recipients never actually implement the plan.

But OCR does nothing about that. Two examples with intercolle-
giate athletics illustrate these practices well. Widespread violations
were identified at Western Michigan University and a corrective
action plan was developed by the university in response to OCR's
findings.

Not only was the plan inadequate, it is not being implemented as
promised. We prepared an analysis of the agency's findings and
conclusions, which were sent to Assistant Secretary Singleton on
January 21 of this year by the National Coalition for Women and
Girls in Education.

We have yet to receive a response. Our contacts at the university
report that numerous provisions of the plan have not been imple-
mented, and they see no visible sign of OCR's monitoring.

Similarly, at the University of Nevada at Reno, massive viola-
tions were conciliated with the corrective action plan that found,
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for example, violations in access to coaching, but required no cor-
rective action whatsoever.

When this was brought to the attention of Education's Deputy
Assistant Secretary for Civil Rights, Joan Stand lee, in March 1982,
she promised that something would be done. To date there has
been no further written demands .or corrective action made on the
university, although we know OCR has learned, as have we, that
the men's athletic program at Reno was enhanced at the expense
of the women's program after OCR had issued its letter of finding
and found the institution incompliant.

Over a year after our meeting with Ms. Stand lee, no action to
terminate funds has been taken. Perhaps they would be more re-
sponsive if there were inquiries from your subcommittee.

We would certainly be delighted if you would inquire about these
two cases.

Finally, it is disheartening to hear that the valuable time and
energy of OCR's staff will be drained away from compliance work
and squandered on security clearance details.

OCR employees have not been subjected to clearances in the past
and we cannot envision a good reason for this undertaking now. If
it actually carried out, it will waste valuable agency resources and
impair staff morale.

The effort to conduct these security clearances for civil rights in-
vestigators and administrators should be abandoned.

In conclusion, I must say that at times like this I am very thank-
ful that the Nation's founders were farsighted enough to design a
system that gave us three branches and a system of checks and bal-
ances because as the agencies that have been given responsibility
for enforcing title IX and the other civil rights laws are abandon-
ing their responsibilities, the beneficiaries of these statutes will
need to look more and more to Congress and to the courts for help,
and the continued involvement of your committee in examining the
actions of these departments is critical.

Thank you.
Mr. EDWARDS. Thank you, Ms. Kohn, for very helpful testimony,

and staff is instructed to write the letters that you suggest.
Our next witness, a part of the panel, is Mr. Elliott C. Lichtman,

attorney at law, here in Washington, D.C. Mr. Lichtman.

STATEMENT OF ELLIOTT C. LICHTMAN, ATTORNEY AT LAW,
RAUH, SILARD & LICHTMAN, WASHINGTON, D.C.

Mr. LICHTMAN. Chairman Edwards, Congressman Sensenbrenner,
I am an attorney with a Washington firm which acts as cooperat-
ing attorneys for the NAACP Legal Defense Fund in a case called
Adams v. Bell. It was first called Adams v. Richardson back in
1970.

It has been Adams versus every other Secretary of HEW and
Secretary of Education ever since. For 13 years, we have been
trying to secure enforcement of title VI of the Civil Rights Act of
1964.

I would like to say a few words today about the higher education
area, which is a major part of this litigation.
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Throughout these many years, the Office for Civil Rights of first
HEW, then the Department of Education, has failed to achieve the
desegregation of our States' systems of higher education.

That has been true despite the issuance over the last decade of
three major orders by Judge Pratt, often affirmed by the U.S.
Court of Appeals here. Judge Pratt is of the District Court for the
District of Columbia.

Despite those three major orders, and the last one was only 2
months ago, desegregation of our higher education system
statewide in the southern and border States is nowhere in sight.

In my opinion, the principal cause cf this continuing tragic viola-
tion of the rights of minority students is the unwillingness, the tra-
ditional unwillingness and the current unwillingness, of the Office
for Civil Rights to utilize the enforcement mechanism mandated by
title VI.

As you know, the statute, indeed, the Constitution, essentially
proscribes the continuing subsidization of segregation and discrimi-
nation by recipients of Federal funds and makes clear that when
the agency finds discrimination and seeks compliance voluntarily
for a reasonable period of time and fails to achieve that compli-
ance, it has no choice but to commence enforcement proceedings.

Over the years, the Office for Civil Rights has simply been un-
willing to do so. The States have been keenly aware of this failure
of will, and as a result, OCR's many entreaties and exhortations to
the recipients of funds to come into compliance has generally
proven to be ineffective.

Let me briefly it 'he few moments that I have this morning re-
capitulate just the highlights of the enforcement efforts over 13 or
14 years by OCR against the State systems of higher education.

As early as 1969 and 1970, letters went to 10 southern and
border States finding that they had not eliminated the vestiges of
their former dual systems. Desegregation plans were requested.

Five States simply refused to submit a plan at all. Five others
submitted totally inadequate plans. HEW really did nothing.

We went to court. Judge Pratt, and as I say, affirmed by the U.S.
Court of Appeals, en banc, unanimously, I would add, in 1973 held
that the agency had discretion, but it didn't have discretion to sub-
sidize the segregation indefinitely.

Once it found discrimination, once it made some efforts to get
compliance voluntarily, where it failed to achieve that compliance,
it had no choice under the statute but to commence enforcement
proceedings and it directed the commencement of those enforce-
ment proceedings within a finite period of time.

That produced some results. In 1974, we had for the first time
plans submitted by most of these States, and HEW accepted all of
the plans that were submitted to it.

In one or two cases, the States were referred to the Department
of Justice where they wholly failed to submit any plan whatever.

Those plans, however, 1974, proved to be wholly ineffective. We
went back to court in 1975, following discovery in a hearing, again,
before Judge Pratt in early 1977, the Judge agreed that the plans
had been ineffective, that desegregation had not occurred, and that
further relief was necessary.
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What he ordered was: First, that HEW should revoke its approv-
al of those plans; second, that it should supply what was missing at
that point, which was a series of criteria which would set forth in
no uncertain terms precisely what the desegregation of higher edu-
cation encompasses.

At that time there was some lack of clarity given the limited ex-
perience in higher education of exactly what higher education de-
segregation in statewide terms meant.

So what HEW did following the court's order in 1977 was to pro-
mulgate a series of criteria setting forth in no uncertain terms
what the terms of an acceptable plan would be.

Then it began the process of negotiating with each of these
States new plans in light of those criteria. Indeed, in 1978, with the
pressure of the court behind it, HEW managed to secure from some
five or six States at that point plans which conformed to those cri-
teria.

These plans had their failings, but by and large, they conformed
to those criteria. Those plans promised to do the job in 5 years.

Between 1978 and this year, the 1982-83 year, there were solemn
commitments by each of these States to fully do the job within 5
years.

Well, it became, unfortunately, clear after a few years when wo
began to look at the data, that again the States were failing to
keep their commitments, were failing to honor the goals and the
particular measures that they had promised under these plans.

So we went back to court still a third time. We went back to
court last fall. We did some discovery and Judge Pratt found just
recently that each of these States have defaulted in major re-
spectsthat is his terminologyin major respects on the solemn
commitments that they had made back in 1978.

Remember, this is the third chance. This is not the first chance.
We read in the newspapers that the States are now being pres-

sured to move quickly, but one should not forget that this process
began in 1969. The court has ordered three separate times that
there be compliance.

Well, basically what Judge Pratt found was that they were out of
compliance, that some tough measures were needed, that enforce-
ment proceedings would be necessary in the absence of substantinl
steps by these States.

I could give examples of backsliding by the States, but it is really
not the point because we are really going forward on OCR's own
findings and Judge Pratt's own findings. The judge here has not
stepped in and made findings.

He has essentially required enforcement based on the agency's,
the Government's, own findings. The Government itself has found
that in many major respects, these States have failed to keep their
commitments and they have not achieved the desegregation which
they promised by the current school year.

As a result, what we have from Judge Pratt's order is a series of
enforcement proceeding deadlines. That is, if the States don't come
up with new measures about this time that will work, they promise
realistically to work, there will have to be enforcement proceedings
in the fall.
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If the States fail to make substantial progress in the next school
year, there will have to be enforcement proceedings next year.

I think the basic problem has beenand we have had the assist-
ance of the court, but that hasn't been enough the basic problem
has been that OCR is viewed as a paper tiger. It makes findings
over and over that these States have not done the job.

It writes letters. It holds meetings, endless exhortations and en-
treaties to these recipients of funds to do the job, to keep their
promises, and over and over they fail to do so.

The reason is that, as I said, OCR is viewed as a paper tiger. The
States know that they can disregard the exhortations of this Feder-
al agency with impunity, despite the mandate of the statute .that
requires enforcement proceedings in the absence of compliance.
After all these years of negotiation, OCR utterly refuses to begin
these enforcement proceedings.

Now, no one wants the cutoff of Federal funds which is the ulti-
mate last step if these enforcement proceedings go forward. Indeed,
one could expect that if these enforcement proceedings were only
filed and initiated and processed, that that would never happen.

We can look at the history back in the 1960's. Between the pas-
sage of the Civil Rights Act in 1964 and early 1970, there were
some 600 administrative proceedings brought by the OCR's of that
day, and in almost every case, all but 4, Federal funds were not cut
off. It became unnecessary to cut off the funds or in those cases
where they were cut off. They were restored promptly because in
each instance with just a few exceptions, the recipients came
promptly into compliance.

So, the instrument of title VI has worked in the past. The prob-
lem is that since 1970, the administrations that have implemented
title VI have been unwilling to use the enforcement mechanism
which is mandated by the statute.

Here the court has over and over required that the enforcement
proceeding be used where appropriate, and hopefully it will happen
this time, but I would urge these subcommittees to assist the court
because the court orders in the past have not been sufficient.

I would think that since it is now almost 20 years since the en-
actment of title VI in 1964, since it is almost 30 years since the
Brown decision in 1954, further delays are intolerable, particularly
the further delays in ending segregation. Further continuation of
subsidization of segregation by Federal money is intolerable.

The time is here for rigorous oversight by the subcommittees as
to OCR's implementation of title VI, and I would urge these sub-
committees to take whatever steps are necessary and appropriate
to insure that this important law is fully carried out.

Mt. EDWARDS. Thank you very much, Mr. Lichtman.
[The prepared statement of Elliott C. Lichtman follows:]
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STATVMVNTi* ELLWITC. 1.1tUTMAN. ATTuRNEVAT LAW. RACII. SHARI) & LICHTMAN.

VVASHIN( :T0N. D.C.

Chairman Simon. Chairman Ed4ards and Members'of the Subcommittees:

I am Elliott C. Lichtman, an attorney representing the plain-

tiffs in Adams v. Bell. a law suit which has sought for 13 years to

achieve enforcement of Title VI of the Civil Rights Act of 1964 with

respect to state systems of higher education. Throughout these

years. the Office for Civil Rights of the Departnent of HEW, and

later of the Department of Education, has failed to achieve the

desegregation of our state systems of higher education. Despite

the issuance over the last decade of three separate ma)or orders

by the Adams Court--the most recent less than two months ago--the

.: :segregation of many of our state systems of higher education re-

mains nowhere in sight.

In my opinion. the principal cause of this continuing teavc

v:olAtIon of the rights of nmority s%uddnts has been the unotIlig-

ness of OCR to utilize the enforcement mechanism mandated by Title

VI. That statute, and indeed the Constitution itself, proscribe

the federal subsidization of racial segregation and discrimination.

Title VI makes clear that where a federal agency has found discrim-

ination. and cannot secure complian^e voluntarily. it must initiate
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an enforcement proceeding. Over the years the Office for Civil

Rignts has been unwilling to do so. The states have been reenly

a,are of this failure of will. and as a result. OCR's entreaties and

exhortations for compliance have generally proven to be ineffective.

Let me recapitulate briefly the sad history of OCR's enforce-

- vent efforts over the last 13 or 14 years. As early as 1969 and
....

1970 dEW sent letters to ten southern and border states finding

that they had failed to eliminate the vestiges of former segrega-

tion by law in their higher education systems. for those systems

remained racially separate in their student bodies and faculties.

Those letters required each of the states to submit a desegregation

plan within 120 days. Although five of the states submitted in-

adeq..ate plans And five others submitted no plan at all. HEW failed

to take any enforcement action while continuing to Advance federal

funds to each of the states. As a result. in 1973 the Federal

Dt.otrict Court in the Adams case directed enforcanent proceedings

within 120 days against any state which refused to sntmit a p:an

in colfu,.ity with Title. Vt. nAt ruling .as a?pcaled to the Un:Led

F.%ates Court of Appeals for the District of C0i,..hia -.Itch. sitting

.s. .....i.nusly affirmed t:it 3:sr.r.ct Court's Or:zr in all

.i.,r:al re...pet-is.

By 1974 all but two states had submitted desegregation plans

to 0Ew which the Agency Approved. The two which refused. Louisiana

and Mississippi. were referred to the Department of Jnstiee for

civil suits.
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When no real desegregation was achieved under the HEW-aPProved

plans. the plaintiffs in Adams returned to court for further relief.

The District Court agreed that no progress had occurred and required

HEW to revoke its approvals of those plans. Eq..aliy importantly. in

its 1977 Order, the Court required HEW to publish criteria setting

forth in clear terms the general desegregation requirements which

would constitute the conditions for the acceptance of new plans

from the states. Those HEM criteria were promulgated in July 1977.

and new plans were approved by most of the states in 1978. promis-

ing full desegregation within a five year period ending in 1982 -83.

Although the 1970 plans were not all that they should have been. the

plans did commit the states to the achievement of important desegre-

gation goals by the current school year.

Unfortunately. as Judge Pratt found in his recent Order issued

Hatch 24, 1983. each of the states has defaulted in major respects

on its plan commitments and on the desegregation requtro'sents of

the Criteria and Title VI." Indeed. in some instances the states

have actually gone t.Nck,ards in their efforts to icscgre;ate. Let

give you two examples.

Uith respect to the State of Arta:its. OCR in a letter to the

state in January of this s -ar found that black students. faculty

and administrators remain concentrated at the formerly black insti-

tutions while white students. faculty rid administrators remain

concentrated at the formerly white institutions: that there remain

significant disparities in the rates at which black and ,htte high
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school graduates enter the state-wide college system; that the gap

in the dropout or retention rates of black and white students has

continued: and finally that the disparity in black -white entry

rates to graduate and professional schools has worsened over the

last five years when under the plan it was supposed to be eliminated.

As OCR found in its letter to the State,, the failure to achieve the

goals of the State's plan has been due. in some instances 'to lack

of vigorous and complete plan implementation.- and in others, because

the plan did not contain sufficient measures to achieve the goals.'

Similarly, in the case of Georgia. OCR 1.. January 1983 found

that black students and academic personnel remain concentrated at

the formerly black institutions while white students and white

academic personnel remain concentrated at she formerly white insti-

tutions: and that the disparity in black and white entry rates into

colleges actually has increased since 1978-79--an enormous 18.8%

gap when the State had agreed to eliminate the disparity entirely.

I would emphasize that each of these conclusions. on which

the 7ederal Court premised its most recent Order. are based on

OCR's own findings and are therefore undisputed.

The cause of these dismal results is not difficult to explain.

1:ith one exception during the Carter Administration. no administra-

tive enforcement proceeding has ever been commenced against a state

system of higher education. Finding over and over that the states

have failed to keep their commitments (or have failed to make the

commitments at all/. OCR has transmitted countless entreaties and
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exhortations to the states to come into compliance with the law.

But OCR is viewed as a "paper tiger." The states know that they

can disregard the entreaties of the federal agency because despite

the mandate of the statute, OCR will not employ the required enforce-

ment mechanism. No one wants federal funds to be cut off, but the

statutory and constitutional rights of minority students will con-

tinue to be violated as long as violations maz occur with impunity.

When OCR has been willing to commence enforcement proceedings,

they have been highly effective for inducing compliance. For ex-

ample, between the passage of the Act in 1964 and March 1970, NEW

began approximately 600 administrative proceedings against noncom-

plying school districts. For all but four of these districts,

federal assistance was continued or restored after the district

agreed to a desegregation plan. In short, the noticing of admin-

istrative hearings has almost Invariably resulted in compliance.

But over the last decade OCR has made it crystal clear that it

will no longer commence such proceedings. The result has peen the

e>pected one of massive noncompliance with Title VI.

Perhaps Judge Pratt's Order of :larch 24, 1983 will change

natters. The Judge has set some strict deadlines for OCR. ne has

directed OCR to commence formal Title VI enforcement pioceedings

by September of this year against any of six states which fails to

submit a plan containing "concrete and specific measures reasonably

ensuring achievement of the state's goals and commitments contained

in its 1978 plan no later than the fall of 1985." And if a state
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falls to make "substantial progress" on its plan during the 1983-84

academic year. the Court has ordered enforcement proceedings no

later than the fall of 1984. In another part of the Order, enforce

ment deadlines have also been set with respect to three other states

which have failed for years to submit adequate plans to OCR.

Title VI is a statute which has been very effective in the

past. It can be effective again if OCR will canifest to the states

that enforcement proceedings will be initiated when necessary.

Almost 20 years since the enactment of Title VI (and almost 30 years

since Brown), further delays in the desegregation of stet* institu-

tions of higher education and continuing federal subsidies of segre-

gation are intolerable. I appeal to these Subcommittees to exercise

the most rigorous oversight of OCR's implementation of Title VI and

to take the steps necessary to ensure that this important law is

fully carried out.
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Mr. EDWARDS. Our next witness will be Judge Reese Robrahn.
Good morning, Your Honor. Good to have you here.

STATEMENT OF JUDGE REESE ROBRAHN (RETIRED)
Judge ROBRAHN. Thank you very much for this opportunity to

appear. I am the former director of governmental affairs of the
American Council of the Blird and the executive director of the
American Coalition of Citizens With Disabilities.

I am a lawyer and a former judge in the State court system in
Kansas, but I appear this morning as a private, disabled citizen,
one who has spent all of my adult life either as a volunteer or as a
paid staff person to secure meaningful programs in civil rights for
disabled people so that we can have equal opportunity to partici-
pate in the activities of our communities to the extent of our indi-
vidual abilities.

By the time of the enforcement of section 504 of the Rehabilita-
tion Act of 1973, which prohibits discrimination on the basis of
handicap in federally assisted programs, institutions of higher edu-
cation and the education community had already established a neg-
ative track record in compliance with title VI of the Civil Rights
Act of 1964, in title IX of the Education Amendments of 1972 pro-
hibiting discrimination on the basis of race and sex.

It was no surprise then that institutions of higher education and
the education community were perhaps the most outspoken group
opposing adoption of the section 504 regulations during the draft-
ing and adoption procedures and at oversight hearings conducted
thereafter.

Their major complaint was the great cost of modifying buildings
and facilities so that they would be accessible to and usable by
handicapped students.

Excessive cost estimates were sometimes contrived but more
often they were arrived at through little or no understanding of
what the regulations required and of what was necessary to meet
the needs of handicapped students.

Examples: A lawyer representing a major university stated that
an examination by engineers and architects of the campus revealed
that it would cost approximately $500,000 to replace hardware on
campus doors with braille markings for blind students so that they
would know what was on the other side of the doors.

As a matter of fact, braille numerals and other raised identifying
letters would cost $1 to $2 per door.

The representative of a small college testified that it would cost
approximately $1.5 million to bring its campus into compliance
with the regulations. Yet a disabled design engineer testified at the
same hearings that a college with similar facilities served by him
would cost less than $100,000, including a small elevator.

There was a failure to recognize that what was required by the
regulations is program accessibility and not total accessibility of
every building and facility.

Subsequent to the effective date of the regulations in June of
1977, recipients of Federal financial assistance, including colleges
and universities, failed to comply with requirements of the regula-
tions for the utilization of the handicapped individuals in the devel-
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opment of a transition plan and of a self-evaluation procedure to
eliminate policies and practices found to be discriminatory.

Thus, discriminatory situations in policies and practices were
unknowingly overlooked and expensive, unnecessary modifications
were undertaken.

There has resulted an inordinately high percentage, about 25
percent, of section 504 complaints relating to accessibility issues.

During the last year, enforcement of section 504 has become vir-
tually nil. Funds and personnel for compliance reviews and en-
forcement have been drastically curtailed.

Programs of technical assistance on section 504 have been discon-
tinued. Funds earmarked by the Congress for the training of de-
partmental personnel on section 504 have been turned back to the
general fund of the Treasury.

Directives have been issued by the Department of Education call-
ing a halt to the issuance of letters of finding in certain kinds of
complaints.

The Department of Justice and Office of Management and
Budget have engaged in a 2-year rewriting exercise of coordination
guidelines on section 504.

Only recently, this was terminated with a decision to let the ex-
isting guidelines stand. The Department of Justice in some court
cases has abandoned former positions of compliance and enforce-
ment policy, and in other cases it has failed to appeal decisions of
lower courts which do not follow the general rulings of the courts
or which represent patent departures from longstanding policies
and practices in civil rights enforcement.

These actions and inactions have served as more than just smoke
signals to the recipients of Federal financial assistance that there
is little likelihood that they will be held responsible for failure to
comply with civil rights laws.

With respect to section 504 more recently, the Department of
Justice circulated to all Federal agencies prototype regulations for
the internal programs and activities of the agencies which contain
many of the objectionable provisions of the draft guidelines relat-
ing to recipient programs.

The decision to let stand the existing section 504 guidelines relat-
ing to recipient programs notwithstanding the prototype regula-
tions for the agencies themselves sends a signal loud and clear to
the recipients that they will not be held to a greater degree of com-
pliance than the agencies themselves.

Two cases have reached the U.S. Supreme Court in which the
court ruled on substantive issues in section 504, Davis v. Southeast-
ern Community College and Raw ley v. Board of Education.

The former case dealt with the issue of postsecondary education
and the latter with elementary school education. In these cases, the
court ignored express statements found repeatedly in the legisla-
tive history of section 504 that it is intended to require the provi-
sion of equal opportunity for handicapped individuals.

While the rulings in each of these cases logically can be read as
turning on the particular facts and circumstances involved in each
case, recipients of Federal financial assistance, department heads,
the Department of Justice in some courts, extrapolate and theorize
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from the rulings in these cases to provide legal basis for whatever
result they desire.

This illogic has resulted in a finding by the Merit System Protec-
tion Board that while the work product and performance of a dis-
abled Department of Education lawyer is satisfactory, nonetheless,
by reason of the ruling in the Davis case, that employee may be
discharged because he is not a "qualified handicapped person."

In conclusion, I commend the efforts of these two committees for
their conduct of these hearings, and urge the Congress to conduct
similar hearings on all aspects of the enforcement of civil rights
laws in order to focus public attention on the lack of enforcement
and to express, once again, the specific intent of Congress.

As a democratic nation, we can't afford to have the progress of
almost two decades destroyed. If those responsible for civil rights
laws enforcement persist in actions to undermine these laws, then
this Congress should take action to express its intent through
cific legislative enactment.

Thank you once again for this opportunity to testify.
Mr. EDWARDS. Thank you very much, Judge.
Our next witness is Antonia Hernandez, who is counsel to the

Mexican American Legal Defense and Education Fund.

STATEMENT OF ANTONIA HERNANDEZ, COUNSEL, MEXICAN
AMERICAN LEGAL DEFENSE AND EDUCATION FUND, WASHING-
TON, D.C.

Ms HERNANDEZ. Good morning. I thank the distinguished mem-
bers here today for allowing me to testify on behalf of the Mexican
American Legal Defense Fund. My name is Antonia Hernandez,
and I am the counsel for the D.C. office.

MALDEF's commitment to higher education is long standing. My
testimony designates the many cases that we have been involved in
and the many studies that we have conducted and which has
brought MALDEF in the forefront of civil rights for Hispanics in
higher education.

In the past MALDEF has been able to rely on the Federal Gov-
ernment to insure some degree of uniformity, support, and progress
in the enforcement of antidiscrimination procedures in higher edu-
cation

It is disheartening to say that the current Federal Government's
commitment to equality of access and quality education for His-
panics in higher education is no longer a priority of this adminis-
tration.

Instead, MALDEF has been forced to use scarce resources to
monitor the Federal Government's actions and to insist in some in-
stances through the courts that it enforce antidiscrimination poli-
cies in higher education.

Today I will address several instances which exemplify the
dismal status of Hispanics throughout the higher educational
system and the failure of the Department of Education and the De-
partment of Justice to take the required initiatives to alleviate this
injustice.

406



401

The Adams v. Bell case has been in litigation for approximately
14 years. Originally, the litigation did not encompass the concerns
of Hispanics.

It was not until 1976 that MALDEF sought to intervene on
behalf of Hispanic students living in Texas. The reason for MAL,
DEF's intervention was simple. The Federal Government failed to
investigate civil rights violations against Hispanics while reviewing
the Texas education system.

In 1976, we became involved in order to insure the protection of
non- and limited-English speaking children as set forth in Lau v.
Nichols.

After some foot dragging, we were able to get some compliance
from the Department of Education and there was compliance with
title VI.

In 1978, the Department of Education undertook a review of
Texas' attempts to comply with title VI and found segregation of
black and white colleges. However, Texas had only focused on
black concerns without any consideration of violations against His-
panics and national origin groups.

Thus, many of the civil rights violations against Hispanics and
the effect of noncompliance with title VI on the Hispanics were not
taken into consideration.

It was not until we and other Hispanic and civil rights groups
pushed for further and more extensive review that the Hispanic
concerns were finally investigated. The Texas plan was resubmit-
ted and was provisionally enacted in 1981. Texas was given 6
months to comply with title VI.

Unfortunately, the June 1981 deadline was not met. The present
Department of Education and the Department of Justice not only
ignored the 6-month mandate, but in the fall of 1982 filed a motion
to dismiss the Adams v. Bell case.

As one of the several States which had not submitted its desegre-
gation plan, Texas finally submitted its plan in May 1982. The De-
partment of Education initially accepted the plan.

Upon further review of the plan by the plaintiffs, the plans were
found inadequate.

The plaintiff's objections and comments were submitted to the
Department of Education and requested that the plans be rejected.
In spite of the valid objections by the plaintiffs, the Department of
Education insisted on accepting those inadequate plans.

The plaintiffs were then forced to seek court intervention. As a
consequence of several court hearings, Judge Pratt found that each
of the States had major defaults in their plan commitments and de-
segregation requirements under the plan.

As a result, the Department of Education and the breaching
States were ordered by the court to immediately comply and the
court also set strict deadlines to be met.

As a consequence, the Department of Education ordered several
States, including Texas, to submit plans by May of this year. Texas
has finally submitted its plan. However, it is still inadequate and
dves not desegregate the Texas postsecondary education.

Once again, MALDEF has been forced to object to the May 1983
plan. The latest plan submitted is not in conformity with he re-
vised criteria specified in the "Ingredients of Acceptable Plans to
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Desegregate State Systems of Public Higher Education" issued on
February 15, 1978, by the Department of Education.

The reasons for our opposition and our objections included: one,
the failure to provide detailed description of the resources ex-
pressed in dollars which will fund any effort set out in the plan;
two, no statewide plan for coordination, monitoring, or enforce-
ment of the plan; three, no plan for increasing minority student
access into graduate or professional programs; four, no plan for in-
creasing minority hiring; five, no plan for compensatory education
instruction, counseling, or financial aid programs aimed to increase
minority student access; six, a failure to upgrade institutions where
large concentrations of Hispanic student! are enrolled; seven, the
lack of sequential goals and timetables for Mexican American stu-
dents that will remedy existing violations by 1990; and the lack of
any plan to achieve a unitary integrated system of higher educa-
tion at all levels by 1990 that would eliminate past title VI viola-
tions.

In my testimony I fully delineate more the reasons for our objec-
tions.

Another example of the Department of Education's failure to en-
force antidiscrimination laws is in the California community col-
lege system. Although there was progress in the Hispanic access to
higher education in the late sixties and early seventies, the rate of
growth in enrollment has leveled off and is now beginning to show
signs of actually decline.

Where enrollment has increased for Hispanics, a closer examina-
tion reveals that this is due to a concentration of enrollment in 2-
year colleges. In fact, Hispanics are more concentrated in 2-year in-
stitutions than any other minority student and far more than the
majority of white students.

For example, in Arizona and California, two of the States enroll-
ing most Hispanics, over 70 percent of Hispanic freshmen and
sophomores are enrolled in 2-year colleges. This overrepresentation
of Hispanics is particularly disturbing since few Hispanics enrolled
in 2-year colleges ever transfer over into 4-year universities.

Not only is the high concentration of Hispanics on community
colleges alarming, there still exists discriminatory practices within
these community colleges which prevent Hispanics from fully uti-
lizing these institutions.

For example, some community colleges engage in contracts with
labor unions and offer vocational education apprenticeship classes.
Yet, in California few women and minorities were allowed to enroll
in these classes.

The colleges would allow the labor unions to screen the students
and would usually enroll only those students recommended by the
unions.

In fact, it was estimated that approximately 73 percent of the
students in these apprenticeship classes were white males. It was
not until MALDEF submitted an administrative complaint on
April 14, 1981, that the Office for Civil Rights for the Department
of Education attempted to correct the situation in California.

This is true despite the fact that the Office for Civil Rights knew
or should have known of this violation since 1979.
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Additionally, although there appears to be a parallel pattern in
Texas and Arizona, the Office for Civil Rights has not taken the
initiative to investigate the problem. The pattern that the Office of
Civil Rights appears to be following is that unless an organization
such as MALDEF forces the Office for Civil Rights to take action
against discriminatory practices in higher education, it will not ini-
tiate any action to alleviate such discrimination.

Therefore, it is clearly breaching its duty to insure nondiscrimin-
atory practices in higher education. Unfortunately, due to this
apathy and lack of enforcement, it is always the minority groups,
such as the Hispanics, who suffer.

I also delineate other instances in my testimony.
But, in conclusion, what I would like to request of the commit-

tees is closer oversight of the Department of Justice and the De-
partment of Education in insuring that the enforcement of our civil
rights are fully taken into consideration.

We believe that the present laws t.re sufficient to eliminate or
curtail discrimination and the problem has been a failure to en-
force these laws.

Thank you.
The prepared statement of Antonia Hernandez follows:]

409



404

PRIPARID STATINENT or
ANTO/4IA HEIMAN-DIM

ANIOCIATT COUNSHEI, MEXICAN

ANVILICAN 1.111CAL DUTNIlt AND EDUCATIONAL
FUND

Good morning. I thank the Honorable Chairmen
Eduard* and

Simons and the distinguished members
here today for

allowing me to

testify on behalf of the Mexican
American Legal

Defense and Educational

Fund 1MAL02.11.
My name is Antonia

Hernandez. the Associate Counsel.

for the Washington D. C. office.
MALDEP is a national legal and

ed4cattonal organization
devoted to protecting

the civil rights of

close to fifteen 115) million mexican
Americana and other Hispanic

Americans.
Currently, we have offices in San

Francisco. Loc Angeles.

Sacramento. Denver. San Antonim.Chicago
and here in Washington,

D.C. Some of our primary
f involvementinclude

education.

immigration. employment
and voting rights.

Thus, we are keenly

of the current
problem* of civil rights enforcement by the

Department of Education and the Department of Justice. I will

address the current lack of enforcment
and the lack of initiative

that these Departments have
extended towards the protection of

Hispanic civil rights.

MALDEF's commitment to higher education is longstanding. Our

involvement over the years with key cotes
such as Dekko. 438 U.S.

269. State of New
Mexico ex rel..Melendez

v. fiur,laga. Sup. Ct. of

n.m, No. 12491,
Garcia v. Hayward.

U.S.D.C.. E.D. Calif.. No. 1 -10-

274 MIS. 1981.
Adams v. 11.11. No.

3035.40. Grove City
College v. Dell.

6117 F.24 684 13rd Cir. 19821SersDr.Anted-
107 S. ct. 1181 119831

as well as studies such rs the MALDEF-Ford Foundation
Nigher Cducation

Project initiated in
1979, has brought

mALDEF to the forefront of

civil rights litigation
for Hispanics in

higher education.

In the past.
futon!' has been able to rely on the federal

,overnment to insure some degree of
uniformity.support and progress

in the enforcement of anti-discriminatory
procedures in higher
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education. It is disheartening to say that the current federal

government's commitment to equality of access and quality education

for Hispanics in higher education is no longer a priority of this

Administration. Instead, MALDEF has been forced to use scarce

resources to monitor the Federal government's actions and to insist,

in some instances through the courts,, that it enforce anti-discrimina-

tion policies in higher education.

Our goal in this area and I would like to emphasize that

this goal should also be that of the Department of Education and the

Department of Justice, is to create a more equitable distribution of

Hispanics throughout all segments of higher education and our society.

There exists a false perception that Hispanic enrollments in institu-

tions of higher learning has greatly increased. Unfortunately this

is not the case.

From 1970 to 1980, Hispanic full-time
undergraduate students increased from only
2.1 percent to 3.7 percent of total college
enrollment. Hispanic college enrollment as
a percent of Hispanic high school graduates
declined from 35.4 percent to 29.9 percent
from 1975-80, and Hispanic college enroll-
ment as a percent of the 18 to 24 year old
Hispanic population fell from 20.4 percent
in 1976 to 16.1 percent in the year 1980.

Rafael J. Magallan, "Insights Into the Needs of a New Source of
Students, Case Currents, Vol. IX, Number 4, April 1983.

In addition, Michael Olivas, Director of the University of

Houston's Institute for Higher Education Law and Government best

summarizes the Hispanic situtation: "Although there is a public

perception that Hispanic enrollments have greatly increased in

recent years, the reality is very different, for Hispanic students

have neither attained access into a broad range of institutions

nor dramatically increased their n Ilbers throughout the system.
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A National Problem

The proper education of Hispanics and the national need to

maintain an equitable distribution of Hispanics throughout all

segments of higher education are and must continue to be bipartisan

concerns. The most recent report by the Commission on Education,

A National at Risk, illustrates the severe problems this nation

is experiencing in all areas of education. However, the Hispanic

experience is much worse since they do not even have access to the

American education system. That is, statistics on Hispanic education

lie well below the national average which is itself an embarrassment

to this great nation. Although A Nation At Risk emphasizeselementary

and secondary schools, it also addresses the needs of disadvantaged

students throughout this nation's education system, including

higher education. Moreover, the Policy Conference on Postsecondary
1

Programs for the Disadvantaged also noted that the education of

minority students in higher education was of "very high priority",
2

of high national need* and "a problem of national concern".

Graduate and professional education of the
disadvantaged and minorities is a very high
priority because of past neglect and present
severe underrepresentation. We call for
strengthened state and federal efforts that
insure more blacks, Hispanics, and Native
Americans complete advanced degrees, including
Ph.D's in the arts and humanties, computer
sciences,, education, engineering, life sciences
and MD's. Low productivity in many of tigese
fields is a problem of national concern.'

1This conference was sponsored by a grant from the Fund for the
Improvement of Postsecondary Educationto the New York State Board
of Regents, with the cooperation of the Johnson Foundation. Wingspread,
Rancine, Wisconsin, June 1982).

2
Id at 7.

3
Id
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Today, I will address several instances which exemplify the dismal

status of Hispanics throughout the higher education system and the

failure of the Department of Education and the Department of Justice

to take the required initiative to alleviate this injustice.

Adams v. Bell

The Adams v. Bell case has been in litigation for approximately

fourteen years. Originally this litigation did not encompass the

concerns of Hispanics. It was not until 1976 that NALDEF sought

to intervene on behalf of Hispanic students living in Texas. The

reason for MALDEr's intervention was simple: The Federal government

failed to investigate civil rights violations against Hispanics

while reviewing the Texas education system.

A brief history is required here to appreciate the inexcusable

and deliberate violation by the cited states, the procrastination of

the Department of Education and the perpetuation of institutions

which violate civil rights. In 1969, HEW (Health, Education and

welfare) found ten (10) southern states had failed to eliminate

segregated higher eductional systems. These systems remained racially

separate in their student bodies and faculties. Letters were sent

to these states requiring each to submit a desegregation plan within

one hundred twenty (120) days. Five(5) states submitted inadequate

plans while the other five (5) failed to submit any plans at all.

without regard to their duty to enforce and protect against such

civil rights violations,, HEW failed to execute any enforcement

action. In addition, notwithstanding the violation, HEW continued

to provide federal funds to each breaching state and thus aided

4
No. 81-1715 10.C. Cir.. 1981).
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and fostered the discriminatory systems with federal moneys. In

1970. the Legal Defense Fund filed a motion to compel the Federal

government to enforce Title VI against these states. As a result.

in 1971 the Federal District Court directed enforcement proceedings

within one hundred twenty (120) days against any state which

refused to submit a conforming desegregation plan. The ruling was

appealed but the United States Court of Appeals for the District

of Columbia affirmed the District Court's order.

In 1976. HALDEF became involved in order to insure the protection

of Non-and Limited-English speaking children as set forth in

Lau v. Nichols.5 In 1977. the court ordered HEN to publish criteria

setting forth the general desegregation requirements. In 1978.

the Department of Education undertook a review of Texas' attempts

to comply with Title VI and found segregation of black and white

colleges. However. Texas had only focused on black concerns without

any considerations of violations against Hispanics and national origin

groups. Thus, many of the civil rights violations against Hispanics

and the effect of noncompliance with Title VI on the Hispanics were

not taken into consideration. It was not until MALDEF and other

Hispanic and civil tights groups pushed for further and more extensive

review that the Hispanic concerns were finally investigated.6 The

Texas plan was resubmitted and was provisionally accepted in 1981.

Texas was given ssx16) months to comply with Title V/.

5 Lau v. Nichols. No. 414 U.S.561 (1974).

sHD: found that Hispanics suffered the same type of discrimina-
tion and expanded its coverage.
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Unfortunately, the June 1981 deadline was not met. The present

Department of Education and the Department of Justice not only

ignored the six month mandate but in the fall of 1982 filed a

Motion to Dismiss the Adams v. Bell case.

Thus, the Adams v. Bell case illustrates this Administration's

disregard for previouscommitments made by the Department of Education

and the Department of Justice and a callous defiance of congressional

and judicial mandates. After 14 years of noncompliance, it is evident

that more stringent oversight of the Department of Education's

Office of Civil Rights and the Department of Justice in regard to

similar civil rights cases is needed.

Texas Plan

As one of the several states which had not submitted its

desegreation plan, Texas finally submitted its plan on May 6, 1982.

DOE initially accepted the plans. Upon further review of the plans

by the plaintiffs, the plans were found inadequate. The plaintiff's

objections and comments were submitted to DOE and requested that the

plans bere)ected. frispite of the valid objections by the plaintiffs,

the DOE insisted on accepting those inaequate plans. The

plaintiffs were then forced to seek court intervention. As a

consequence of several court hearings, Judge Pratt found that each

of the states had major defaults in their plan commitments and

desegregation requirements under the Title VI. As a result, DOE and

the breaching states were ordered by the Court to immediately comply

and the Court also set strict deadlines to be met. As a consequence,

DOE ordered several states, including Texas. to submit plans by May of

1983. Texas finally submitted its plan, however, it is still

inadequate and does not desegregate the Texas post-secondary institutions.

4.15
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Once again, MALDEF objects to the May 1983 plan. The latest

plan submitted is not in conformity with the revised criteria

specified in the "Ingredients of Acceptable Plans to Desegregate

State Systems of Public Higher Education" issued on February 15,

1978 by the Department of Education.
7 The reasons for MALDEF's

objections include:

1. the failure to provide detailed description of the
resources, expressed in dollars, which will fund any
effort set out in the plan;

2. no statewide plan for coordination, monitoring, or
enforcement of the plan;

3. no plan for increasing minority student access into
graduate or professional programs;

4. no plan for increasing minority hiring;

5. no plan for compensatory education instruction,
counseling or financial aid programs aimed to increase
minority student access;

6. a failure to upgrade institutions where large
concentrations of Hispanic students are enrolled;

7. the lack of sequential goals and timetables for
Mexican American students that will remedy existing
violations by 1990; and

8. the lack of any plan to achieve a unitary integrated
system of higher education at all levels by 1990 that
will eliminate past Title VI violations.

Therefore, MALDEF is recommending to the Department of Education that

the Texas plan should not be accepted and compliance proceedings

should begin promptly pursuant to Judge Pratt's March 25, 1983 order.

7 43 Federal Register 6658, February 15, 1978.
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mALDEF's objection specified in el above is based on the

failure to delineate how Texas will account for spending patterns

which will address desegregation. The objections pronounced in

No. 1,4,5,6, and 8 reflect the concerns for affirmative action goals

which can be easily evaluated for compliance purposes. Objection No.7

addresses the concern for proper and efficient promotion of Mexican

Americans, the major Hispanic ethnic group in Texas, throughout the

Texas higher education school system. Lastly, in order to effectively

coordinate and enforce the Texas plan monitoring systems and other

means of data collection must be stTiously executed.

The Mexican American Ethnic Group

The objection noted in No. 7 in the previous pages requires some

clarification. MALDEF strives to protect all Hispanic Americans from

constitutional and civil rights violations. In doing so, MALDEF is

aware and sensitive to the fact that the national origin suspect

class has been overlooked in desegreation plans and compliance

patterns by the violating state, the Department of Education and the

Department of Justice. For example. as already mentioned before,

the Mexican American is by far the major Hispanic ethnic group in

Texas and most of the Southwest. let the Texas plan as well as

other desegregation plans do not provide for specific timetables for

Mexican Americans. Thus, there is no assurance that adequate

representation in higher education system such as Texas veil occur

because a very general 'Hispanic' category is utilized. This is

true despite the fact that there exist several cases in Texas which

hold that the mexican American constitutes a clearly separate and

clearly identifiable ethnic group for purposes of determining whether

417
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there exists a dual system of education.9 The present Texas plan

does not adequately address this fact nor does it adequately reflect

such distinction in its timetables and desegreation plans. With this

in mind, misrepresentations of Mexican Americans will continue to

occur. A good example of this type of misrepresentation already

exists in Texas where there are more Latin American Hispanics than

there are Mexican American Hispanics in professor positions.

Data Collection

Data collection9is an essential tool in monitoring and enforcing

civil rights complaints. This is true especially in regards to

monitoring and enforcing state desegregation plans in higher educa-

tion. A close account of the initial problem can be discovered

and properly addressed expeditiously with the accurate collection of

data.

However, it has long been a problem with the Department of

Education that the data collected in the areas of higher education

have not been reliable or extensive. In fact, the current Department

seems to be reluctant to initiate accurate research on Hispanics

in higher education. In order to properly monitor and discover

violations of Hispanic civil rights, accurate and extensive data

is a must. Data collection is thus an important part of measuirng

asby v. Estes, 342 F. Supp. 945 (1971) and U.S. v. Texas
Education Agenc7-TRUstin I.S.D.), U.S.D.C.,W.D. Tex. No. A-70-CA-80.).

9See generally, MALDEF Complaint No. 2 to the Texas plan.
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compliance with affirmative action. However, the Department of

Education is plagued by data problems. For example, earlier financial

aid packaging studies conducted by the Department of Education have

negatively effected Hispanics." For example, it was not until

LULAC National Educational Services Centers, an 11-city Hispanic

counseling organization, conducted a financial aid study based upon

IRS returns and notorized parent confidential statements that an

accurate study analyzing Hispanic student financial aid awards became

available, The need continues for the Department of Education to

conduct more accurate studies on Hispanics. By conducting these

studies, not only will a better understanding of Hispanic needs be

achieved but more importantly, accurate information will help in

developing wiser and more efficient remedies to alleviate

problems of discrimination against Hispanics. Therefore, MALDEF

recommends that the Department of Educattoli, as a part of its duty

to provide equal access to education, conduct more comprehensive

studies and monitoring system for the proper data collection on

Hispanics in higher education.

Disparity

The disparity between the percentage of the Hispanic general

population and the percentage of Hispanics enrolled in higher education

is discouraging. However, more appauling is the disparity between

Hispanic students in secondary institutions and those in post-secondary

institutions. For example, in East Los Angeles, Ca, approximately

10
See generally, Dr Michael A. Olives, Testimony befdore the

House Subcommitee on POstsecondary Education, Feb 4, 1982.
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80 percent of the students in secondary schools are Hisapnic,

however, there are only approximately 5 percent in post-secondary

schools. In Texas, only 14.5 percent of Hispanic high school

graduates enroll in traditionally white senior Texas colleges,, while

the percentage for white students is 35.711 Again there must be

an effort by the Department of Education to at least examine why

these disparities exist. Similar studies are initiated by other

departments in the government, concerning such areas as the job market

disparities,with success. Therefore, the Department of Education should

also study these disparities to give it more insignt on the matter.

In this way,more rapid enforcement and desegregation may result.

California Community Colleges

Although there was progress in the Hispanic access to higher

education in the late 1960'sand early 1970's, the rate of growth

in enrollment has leveled off and is now beginning to show signs

of actual decline. Where enrollment has increased for Hispanics,

a closer examination reveals that this is due to a concentrated

enrollment in two-year community colleges. In fact, Hispanics are

more concentrated in two year institutions than other minority

students and far more so than majority white students. For example,

in Arizona and California, two of the states enrolling most Hispanics,

over 70 percent of Hispanic freshmen and sophmores are enrolled

in two year colleges. This overrepresentation of Hispanics is

particuarly disturbing since few Hispanics enrolled in two

11Judy Weissler, the 'Plan would add 5,500 minority students
to state 'white' colleges.', The Houston Chronicle, May 12, 1983.
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year colleges ever matriculat onto a four year degree. Moreover,

the disproportionate number of Hispanic students in two year colleges

translates into very low enrollments in four year colleges and

universities. For example, Hispanic enrollment in the University

of California is 4.9 percent, and that of the California State

University System is 8.7 percent compared to an Hispanic secondary

school enrollment approaching 22 percent.

Not only is the high concentration of Hispanics on community

colleges alarming, there still exist discriminatory practices within

these community colleges which prevent Hispanics from fully utilizing

these institutions. For example, some community colleges engage in

contracts with labor unions and offer vocational education apprentice-

ship classes. Yet, in California few women and minorities were allowed

to enroll in these classes. The colleges would allow the labor

unions to screen the students and would usually enroll only those

students recommended by the unions. In fact, it was estimated that

approximately 73.3 percent of the students enrolled in these

apprenticeship classes were white males. It was not until MALDEF

submitted an administrative complain on April 14, 1981, that the

Office for Civil Rights for the Department of Education attempted to

correct the situation in California. This is true despite tho fact

that the Office for Civil Rights knew or should have known that this

policy violated Title vI, Title IX and the Vocational Education

Act of 1963 because the pattern of civil rights violations was

found in 1979 Office of Civil Rights Survey Forms (0S/CR 203).

121
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Additionally. although there appears to be a parallel pattern in

Texas and Arizona. the Office for Civil Rights has not taken the

initiative to investigate the problem. The pattern that the Office

for Civil Rights appears to be following is that unless an organization

such as MALDEF forces the Office for Civil Rights to take action

against discriminatory practices in higher edueation, it will not

initiate any action to alleviate such discrimination. Therefore,

it is clearly breaching its duty to insuro nondiscriminatory

practices in higher education. Unfortunately, due to this apathy

and lack of enforcement it is always the minority groups such as the

Hispanics who suffer.

The Department of Justice and Highor Education

In the past, the Department of Justice has been instrumental

in support and enforcement of civil rights violations. However, this

is no longer the case. MALDEF and other civil rights groups can not

z'ely on DOJ as we once did before this admin: 'ration. In fact,

many times we find ourselves not only litigating to enforce compliance

against violating states, but in addition, addressing actions

initiated by the Justice Department to prolong abuses of civil rights

or to negatively effect desegregation plans to a point of dismantlilg

hard won progress. For example, in the twenty sevsn (27) months of

the present Department of Justice, not one new school desegregation

case has been filed. Moreover, there seems to be willingness by

the Department of Justice to reopen cases wti,h have promoted
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desegregation plane. 12

One main area of concern in higher education desegregation plans

has been the Department of Justice's willingness to accept plans

which foster 'Separate 'wt Equal' education. For example. in

Louisiana and North Carolina. the Department settled for remedies

which called for improvements in black colleges but allowed high

degrees of duplication in degree programs between white and black

schools to terrain. Thus. Da7 failed to follow the remedial principles

which addressed the duplication problem that foster 'Separate but

Equal' education systems noted in Geier v. University of Tennessee,

597 r.24 1054, cert denied. 444 U.S. 814 (1929). In Geier. the court

found that since the state of Tenn eeeee .scting ,:.rough its legislature.

supported the segregation plan of a dual white /black education system.

both schools were required to participate in the desegregation plan.

It is evident that Assistant Attorney General Reynolds in

his November 19. 1981 testimony has taken views on school desegregat.c..

remedies that are dianatrically opposed to the Supreme Zourt legal

principles in Drown v. Board of Education. 349 U.S. 294 11955).

Green v. Board of New Rent County. 391 U.S. 430. 11968). Swann v.

Charlotte-Mecklenburg Board of Education. 402 U.S. 1 11971). Reyes v.

School District. No. 1, Denve', Colorado, 413 U.S. 189 11973).

In his testimony, he stated ,.at the Department will henceforth, on

a finding by a Court of de lure segregation, seek a desegregation

namely that emphasis 'Freedom of Choice' plus 'separate but equal'.
14

rather than court otderet busing.'

12mary Thornton, 'NAACP officer asks abolition of Justice's
Civil Rights Division, The Washington Foot, May 7, X983 at A-3.

12Hearings, Nov 19, 1981.
14 Id.
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Thus. the impact of such a position by thu Department of Justice

and the Department of Education has undoubtedly had a chilling effect

en Hispanic civil rights in education. more importantly, the

nation remain' with segregated higher education systems.

Conclusion

Congress. through forceful legislation, specifically Title VI

of the Civil Right* Act of 1944 and Title IX of the Education

Amendments of 1972. has given the federal government the power and

the tools to eliminate discrimination throughout this nation's

post second *ry institutions. Unfortunately. these laws have not

and are not t.ing fully enforced. Since the passage of these and

other anti-discrimination laws, efforts to enforce them have been

slow and inadequate. Yet,in the Hispanic community there was hope

and a perception that.although minimal, the federal government did

care and was interested in eliminating discrimination throughout

the higher education system.

Since this administration took office. the situation has become

worse. Efforts to enforce our civil rights laws have ceased and both

the Department of Education and the Department of Justice hausadopted

policies which seek to limit and eliminate all preventive efforts

to curtail discrimination. Moreover, the Department of Justice

in collaboration with DOE have taken positions and have argued

against the interests of minorities and Hispanics in cases before

the Supreme Court.
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The problems of discrimination and segregatanfor Hispanics

in postsecondary institutions remain. Without a vigilent and

uniform governmental enforcement and monitoring system, this problem

will become worse. It manifests into an unfortunate tragedy

where equal education opportunity in higher educatin is not yet a

reality for Hispanics. Since higher education is one of the primary

avenues to participation in the mainstream of American society,

Hispanics who are denied access to higher education are being denied

their rightful place in U.S. society. Almost every study on

Hispanics documents that their educational and economic status

falls far below their Anglo counterparts and significant barriers

still exist for Hispanics seeking access to higher education.15

Familiar reasons for lack of Hispanic access in higher education

exist. The lack of academic preparation, financial resources, and

geographic proximity to certain postsecondary institutions have all

been proposed reasons. However, more accurate data collection is

required to make proper conclusions. In addition, institutional

col acency regarding earlier successes has resulted in the reduction

of concern or the slackening of efforts to alleviate the problems

of civil rights violations in higher education. The impact of

questions that were being raised concerning the legality of

Is
See generally, lexas Equal Educational Opportunity Plan for

Higher Education, sumbitted by Governor Nark White for the State of
Texas, June 15, 1981, as amended through May 9, 1983 and the MALDEF
report on the Los Angeles Unified School District (LAUSD)- A Comparison
of School Finance and Facilities between Hispanic and Non-Hispanic
Schools during Fiscal Year 1980-81. Dr. Ruben W. Espinosa (Principal
Investigator t Resarch Director, October 1982.
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of institutional'opportunity programs' by our enforcing government

agencies
16 has undoubtedly had a chilling effect on minority

aspirations and has caused colleges and universities to mark time until

the federal court decisions on key cases such as Grover and Adams

finalize. More importantly, is the often negative attitude of

enforcing these historic civil rights cases by the very federal

agencies which are in charge of such enforcement.

Thus, there is a great need to increase the number of Hispanic

students admitted, retained and issued decrees from colleges, especially

in four (4) year colleges, graduate schools and doctorate programs;

Increase the number and the retention of Hispanic faculty, administrators,

and counselors throughout the higher education system; promote the

enactment of procedures and mechanisms to file complaints by interested

parties and potential plaintiffs; increase monitoring and enforce

speedy recovery of Hispanic representation in the higher education

system; promote and enforce effective and expeditious desegregation

programs; promote the encouragement, funding and support of tri-

ethnic committees to provide input to both the Depurtment of Education

and the respective school systems regarding developing, monitoring and

enforcing desegregation plans and other timetables and systems of

equitable Hispanic distribution; and promote the sensitivity to

respective Hispanic ethnic groups effected by systematic segregation

and discrimination to insure effective, proper and full enforcmeent

of Hispanic representation. It is only in this way that the grave

disparities which mark the Hispanics plight thrmalhomM our society will be

eliminated in higher education.

16
Supra Fn 12.
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Therefore, we urge the distinguished members of this joint

subcommittee to join with HALDEF to hold the Department of Education

and the Department of Justice accountable for providing wholehearted

protection against civil rights violations against Hispanics and to

insure the promotion of equitable representation of Hispanics in all

levels of higher education in this country. We are not only a 'Nation

at Risk", we are a nation which has already gambled away and failed to

provide equal opportunity in higher education for its Hispanic Americans.

Thank you.

Mr. HARRISON (presiding). Thank you very much. Chairman Ed-
wards has asked me to express his regret that he is not able to be
here, and ask the first question, which I am sure he would like to
do to engage in a dialog.

As you have heard, the bells have gone off, and I will have to
excuse myself for a few minutes. However, the counsel to both com-
mittees are with us. I will recognize Mr. Blakey first on behalf of
the Subcommittee on Postsecondary Education.

Mr. BLAKEY. I was struck by your comment, Elliott. The court
orders aren't working and what we need, at least, is an attempt on
the part of the administrative enforcement in order to kind of right
the ship and move things on.

I was wondering whether the other witnesses share that view-
point, and if you do, any specific comments that you would like to
make and then come back to Elliott at the end and see if he has
anything he wants to say.

Margaret, why don't you go ahead?
Ms. KoHN. I agree that the Department of Education's enforce-

ment has been lacking even with a court order. It is distressing
that the advocacy organizations have to keep going back to court
and seeking additional relief when we think that the agency could
do the job if it really wanted to.

In fact, I testified to that effect, that there were good staff on-
board and that they did know how to do the job if they so chose,
last fall.

We would appreciate anything that the committees can do to
help the Department really come through with enforcement. Right
now what we see is all this sort of wholesale conciliation.

I think the example that Antonia described in California is one
in which MALDEF and several of the other advocacy organizations
were really pushing the Department of Education to do this.

The result, I think, is a good result, but it only happened because
the civil rights community pressured the Department and was
there watching all that they were doing in the course of their en-
forcement activities.

Mr. BLAKEY. Thank you, Ms. Kohn. Ms. Hernandez.
Ms. HERNANDEZ. I think what we have at the present time is

that the advocacy groups not only have to monitor the States, but
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we have to monitor the Federal Government. The difficulty and the
frustration is that the congressional statutes are there.

In most instances, the court rulings are there. What we find our-
selves up against is a Federal agency that totally refuses to under-
take the congressional mandate given to it. As Margaret pointed
out, we also believe that there are staffs within the Department.
whether it be attorneys in the Department of Justice or Education,
who are ca ?able, who are experts, but they are being prevented
from doing their jobs.

I really, at this point in time, am at a loss to recommend specific
action.

Mr. BLAKEY. Thank you. Judge Robrahn, did you want to com-
ment?

Judge ROBRAHN. Yes. The Adams case, the order does include
section 504. I just think that if there was strong indication, aggres-
sive indication on the part of the Office of Civil Rights that the
civil rights laws were going to be enforced in our colleges and uni-
versities, then let it be known.

If not, then funds would be withheld. Maybe what we need is a
withholding of funds from some universities. But in one case that
was held moot.

It went to the Supreme Court. It involved 504. Texas University
was quibbling over the cost of $1,500 when they receive $40 million
in Federal financial assistance.

Mr. BLAKEY. Thank you very much. I was wondering, in your
comment, Mr. Lichtman, whether or not you feel, probably not
having had the opportunity to read the opinion from yesterday's
case, whether or not that is, in part, going to strengthen you in
your effort in terms of administrative enforcement as opposed to
opposite remedy, other kinds of remedies.

Mr. LICHTMAN. I haven't read the opinion, but from the newspa-
per reports, it seems to be the strongest rebuke of the administra-
tion's effort to back off well-settled principles. It certainly will be,
in terms of the spirit, if not directly applicable, it will be helpful to
give further sustenance to those who are seeking to enforce the
statute strictly.

I would like to add to your first question the thought that the
problem is really a lack of credibility on the part of the Office for
Civil Rights.

We have had over the years continuing statements by the agency
to these State systems of higher education, speaking in that con-
text, that there will be enforcement proceedings if such-and-such
happens.

There will be a possible cutoff of funds. With one exception, over
13 years it has never happened. These statements are simply no
longer believed by the States.

Until we have some credibility, we are not going to get compli-
ance.

Mr. BLAKEY. Thank you very much. Ms. Davis?
Ms Davis Thank you. Ms. Kohn, you mentioned that the March

15 memorandum from Mr Reynolds to Secretary Bell is not
present Department of Education policy. Do you know that as a
result of some correspondence between Secretary Bell and outside
grou ps?
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Ms. KOHN. No. I have spoken with various staff members in the
department to ask whether the memorandum has been circulated
as established policy, and those individuals have told me that it has
not been.

I would certainly likeif there were such correspondence that
Secretary Bell was not going to take that advice, I would certainly
like to see it because I fear that the department might begin to
adopt those policies, whether or not they are formally stated as the
policies of the department.

Ms. DAvis. When Mr. Reynolds testified before the subcommit-
tees, at page 10 of his testimony he stated that the assurance of
compliance regulation "is no longer construed as having applica-
tion to an institution as a whole."

I wonder if you might comment on the accuracy of this and the
effect this will have on enforcement by the Department.

Ms. KOHN. I believe that he is accurate in stating that the de-
partment has applied the assurance in a different manner. I don't
think that it is appropriate for the assurance to be so limited.

I don't think that that is required by law. The Department has
the ability to enforce the law both with respect to a recipient's fail-
ure to abide by the contract that it makes with the Government in
the form of the assurance, but also under the statute separate and
apart from that assurance, the Department of Education has the
obligation to enforce title IX and prevent recipients from using
funds for discriminatory purposes whether or not there is an assur-
ance that has been executed.

So I think that the department's authority to enforce will not be
restricted by that, but it will give the recipients some impression
that they have limited responsibilities when, in fact, they should be
working to implement title IX and title VI and section 504
throughout their institutions when they receive Federal funds.

Ms. DAVIS. One more question I have for you, Ms. Kohn, is can
you articulate what the Government's position was in Grove City
in the third circuit? Are we to assume that that is going to be the
position that we will take in the Supreme Court?

Ms. KOHN. I wish we were to assume that, but I have no reason
to make that assumption. I have not been able to secure any
formal or official assurance that the Government will continue to
argue that the term "program or activity" should be one that is
broadly construed so that an institution such as Grove City which
receives Federal funds only in the form of Pell grants will be cov-
ered as a whole institution as a result of that Federal funding,
rather than just having its Federal financial aid program under
the obligations of title IX.

In the third circuit the Department of Education argued that
Grove City College was a recipient, even though it didn t directly
receive funds. It also argued that Pell grants made the university a
recipient.

Certainly in oral arguments, they stated that a broad interpreta-
tion of "program or activity" was appropriate. As I said earlier, we
have no assurance at this point that the Government is going to
continue that position.

Indeed, in Grove City College, the Government made efforts to
settle the case before the third circuit heard argument, and indeed,
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the briefs from the Government were delayed a full year while con-
sideration was given to what position the Government ought to
take.

So at the moment we are waiting to see what the Government
will do in the Supreme Court in that case.

Mr. Km). I have a question first for Margaret Kohn. On page 1'7
of your testimony you stated that the OCR does not perform ade-
quate monitoring of implementation efforts by recipients.

You list concerns violated, identified at Western Michigan Uni-
versity. You also note that our contacts at the university report
that numerous provisions of the plan have not been implemented
and they see no visible sign of OCR's monitoring.

What type of contacts are you talking about at the university?
Ms. KOHN. We talked to individuals who work in the athletic

program there and are familiar with the corrective action plan, as
well as the actual activity level and what is going on in the depart-
ment. So they are front-line people who are working in athletics in
the university and know whether or not, for example, there has
been a redistribution of locker room facilities so that the women
students have an equitable division of those resources.

Mr. Km). In response to that, I have got several letters here
from Western Michigan University and the Office of Civil Rights
where it seems to indicate that the Office of Civil Rights is moni-
toring Western Michigan University.

I have a letter here dated January 26 to Damian White, rkssist-
ant Affirmative Action Office, from Christine Hoy les, subject, "Re-
sponse to the Office of Civil Rights, Department of Education," and
I have several pieces of correspondence from Frances O'Shea, Di-
rector, Postsecondary Education Division of the Office of Civil
Rights.

Have you seen any of this correspondence?
Ms. KOHN. I have not. One of the things that we have attempted

to do with the Department is meet with them and find out what is
going on at Western Michigan.

I met with Joan Stand lee and Ken Mines from the Chicago
office, I believe it was in early March, possibly in February, and
asked is anything happening, are there documents, what has been
going on.

I have never been given these letters. They have not been de-
scribed to me.

We submitted an analysis of the letter of findir3 in January to
the Department. We have had no response.

My understanding is that there is some dispute in the agency as
to whether or not the response is to come from the Chicago office
or the Washington office. It gets shunted back and forth.

I would be delighted to see the correspondence. If, in fact, there
is monitoring going on, I would be very pleased.

Mr KIKO. I think Mr. Sensenbrenner would like to have this cor-
respondence inserted in the record if that would be OK. I can give
you a copy of that.

Ms. KOHN. Thank you very much. I would appreciate that.
Mr. HARRISON. That will be done.
(The letters follow)
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tglt:-
UNITED STATES DEPARTMENT OF EOUCATION Sr. 58-7

orr,ce Foe c,v, Ft ICH Is -A (Glom V
',ACM

CHICAGO. o4tu.0,5 e06041

August 20, 1982

Dr John T. Bernhard
President
Western Michigan University
alamasoo. Michigan 49008

Re: OCR PO5720424

Dear Dr. Bernhard:

Orr Ka Or ra
trelC,01

By a letter dated November 19, 1981, the Office for C0,1.1 Rights (OCR) of
the Department of Education (formerly of the Department of Realth, Education
and Welfare) informed you that Western Michigan University had been selected
for a Title IX compliance review addressing its intercollegiate athletics
program The letter explained that the review would include an investigation

of the complaint (205720424) filed with the Office in 1972 and supplemented
in 1974 alleging that Western Michigan University discriminates on the
basis of sex in its intercollegiate athletic program. The complaint

alleged that the University discriminates against female athletes in the
total athletic program. This complaint had been previously investigated
by OCR, however, final determination was delayed pending development of
OCR's policy interpretation.

On April 26 and 27, 1982 and again on May 7, 1982 representatives of the
Office for Civil Rights net with members of your.staff to discuss informally
the proposed findings of our investigation and Co identify any plans the
University may already be implementing which would correct the inequities

that were found. 2

OCR has now completed its review, including an evaluation of the plans
the University is implementing, and has found that Western Michigan University
is in compliance with Title IX in the award of at}letic financial assistance
and in the operation of the other program areas in its intercollegiate

athletics program This letter and the enclosed Statement of Findings
explain the bases for our fiodings.

We appreciate the cooperation that you and your staff extended to our
investigators during the on-site investigation and throughout the course

of the review We are particularly grateful to Mr. Damon White, Assistant

Affirmat'e Action Officer, and Ns Chauncey Brinn, Assistant Vice President

for Government Relations, who coordinated our on-site visit and who have

responded promptly to our many requests for clarification and additional
information.
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Page 2*- Dr. John T. Bernhard

As a recipient of Federal financial assistance administered by the Department
of Education, Western Michigan University is required to comply with the
provisions of Section 901 (a) of Title LX of the Education Amendments of
1972, 20 U.S.C. 1681 et sue., (hereinafter cited as Title IX), which
prohibits discriminat7n against persons because of their sex by educational
institutions which receive Federal financial :ante. Additionally,
Western Michigan University is subject to the provisions of HEW's implementing
regulations for Title IX, 34 CFR Part 106. which became effective on July
21, 1975 and were republished by the Education Department on May 9, 1980.

The Title IX regulation (copy enclosed) sets forth specific requirements
regarding intercollegiate athletics. Athletic scholarships are addressed
at 34 CFR 106.37 (c). The general prohibition of discrimination on the
basis of sex in intercollegiate athletic

programs is addressed at 34 CFR
106.41.

Because the Title LX regulation establishes separate legal standards for
the provision of equal athletic opportunity in program areas other than
financial assistance, OCR has assessed compliance with the two sections
of the regulation individually. As a means of g compliance, we
have followed the directions provided in the Policy Interpretation issued
by the Department of Health, Education, and Welfare on December 11,
1979, 44 Fed. RIA. 71413 et sla. (1979). A copy is enclosed for your
information.

In g compliance with 5106.37, OCR considered 1) whether the
total amount of athletic scholarship aid available to male and female
athletes was substantially proportionate to their rates of participation
in intercollegiate athletics; and 2) whether different types of grant
and non-grant non-athletic assistance were proportionately available to
male and female athletes.

We assessed compliance with 34 CFR 106.41 (c) by reviewing the .overall
intercollegiate athletic program. We reviewed the ten factors listed in
the regulation plus the recruitment of student athletes and the provision
of support services. (As explained in the Policy Interpretation, the
regulation authorizes OCR to consider factors other than those listed in
the regulation.)

In each program area we examined whether the availability, quality and
kinds of benefits, opportunities and treatment provided were equivalent
for both sexes Equivalent is defined as equal or equal in effect It
is important to note that we compared the men's program and the women's
program on an overall basis, rather than on a sport-by-sport basis that
would pair, for example, men's basketball and women's basketball. Where
disparities were noted, we considered whether the differences were negligible
Where the disparities were not negligible, we determined whether they
were the result of nondiscriminatory factors Finally, we determined
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Page 3 - Dr John T. Bernhard

whether disparities resulted in the denial of equal opportunity to male
or female athletes because the disparities collectively were of substantial
and unjustified nature or because the disparities in individual program
areas were substantial enough in and of themselves to deny equality of
athletic opportunity. We recognise that our analysis of each program
area is detailed. However, this level of analysis is necessary to arrive
at the overall determinations as described above.

The regulation at 34 CFR 106.41 (c) provides that "unequal aggregate

expenditures for members of each sex or unequal expenditures for male
and female teams if a recipient operates or sponsors separate teams will
not constitute noncompliance with this section, but the Assistant Secretary
may consider the failure to provide necessary funds for teams for one
sex in assessing equality of opportunity for members of each sex." Where
appropriate, we have considered the level of funding for men's and women's
programs in assessing the equivalence of benefits and opportunities.

SUMMARY OF FINDINGS:

Athletic Financial Assistance.

In 1979-80 the University awarded 79 22 of all.athletic financial aid to
male athletes and 20 82 to women, while men comprised 71.62 of all athletes
and women 28 42 This award of aid vas not substantially proportionate
and this disparity vas significant Additionally, there was still .

substantial disparity when the higher out-of-state tuition vas coraidered.
However, in 1980-81 the University awarded 77.42 of the total athletic
aid to the 73.32 of male participants and 22.62 of the total aid to the
26 72 of participants who were female. This time, when the out-of-state
tuition vas taken into consideration, substantial proportionality resulted.
Thus, the amount of athletic aid awarded to male and female participants
vas substantially proportionate to their rates of participation in inter-
collegiate athletics. OCR also found that the mounts of non-athletic
grants and non-grant monies awarded were proportional Therefore, based
on our analysis, OCR concludes that the University did provide reasonable
opportunities to male and female athletes in the award of financial
assistance in the year 1980-81 and finds the University in compliance
with 34 CFR 1(6 37 fc) of the Title IX regulation.

Other Program Areas

OCR bonds that Western Michigan University is providing equivalent benefits,
treatment, service and opportunities to all athletes in the areas of.
1) provision of equipment and supplies, 2) scheduling of games and practices,
3) opportunity to receive tutoring and compensation of tutors, 4) medical
and training facilities and services, and 5) provision of support services.
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In 1980-81 equivalent benefits, treatment, service and opportunities
were not being provided in the areas of: 1) travel and per diem; 2)
coaching; 3) provision of locker rooms, practice and competitive facilities;
4) housing and dining facilities and services;

5) publicity; 6) recruitment
of student athletes, and 7) accommodation of student interests and abilities.
OCR concluded that these disparities

collectively were substantial and
deny equality of opportunity. However, Western Michigan University, at
present, is implementing plans which will remedy the disparities within
a reasonable period of time. Therefore, we find the University to be in
compliance with 34 CFA 106.41 (c).

Enclosed is Statement of Findings which provides a more complete description
of the general background, scope and

method of investigation of the
review. It states the factual findings of the investigation and describes
the bases for the conclusions. The report is divided into three principal
parts: Athletic Financial Assistance, Other Program Areas, and Effective
Accommodation of Student Interests and Abilities.

This letter of findings addrisses only the-issues
listed above and should

not be interpreted as determination of Western Michigan University's
compliance or noncompliance with Title IX in any other respect. it
should be emphasized that the findings and conclusions in this letter
and the attached Statement of Findings are based on the currently applicable
provisions of the Title IX implementing regulations and the Policy Inter-
pretation described above.

The Freedom of Information Act requires that the Office for Civil Rights
release this letter and other information about this case upon request
by the public. In the event that OCR receives such a request, we will
protect information that identifies individuals or that may constitute
an invasion of privacy and will inform the University if we are compelled
to release information.

Thank you again for your cooperation. We congratulate Western Michigan
University for rxcellence in achievement of compliance with Title IX in
the award of athletic financial assistance Oe are pleased that the
University is implementing plans for the intercollegiate athletic program
which will ensure continuing compliance in the other areas. If you have
further questions, please do not hesitate to Call me or Dr. Mary Frances
O'Shea, Director, Postsecondary Education Division, at 312/353-3865

EncLosures

Sincerely,

-4--"A.CeQ.

Kenneth A. Mines

Regional Director
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Mr. Kixo. I have a question for Mr. Robrahn. In your testimony
you noted that technical assistance funding under section 504 has
been discontinued. What type of technical assistance are you talk-
ing about? Are you talking about all technical assistance?

Judge ROBRAHN. I am talking about formal programs of training
of recipients of Federal financial assistance in what their responsi-
bilities were under the law, and also the kind of technical assist-
ance that would come from the Office for Civil Rights itself as a
result of letters or phone calls and so on.

Mr. Kixo. I have some figures here that Mr. Singleton made a
statement before the Senate Appropriations Committee stating
that for fiscal year 1984, they were going to be allocating $618,000
in technical assistance and for fiscal year 1983, total section 504
technical assistance was $515,000.

He states that they are going to be doing more in-house technical
assistance because the technical assistance that has been offered by
outside contractors has been spotty. Do you have any comment to
that?

Judge ROBRAHN. Originally, the amount of money that was pro-
vided by the Congress for technical assistance in training programs
was around $8 or $9 million. So the amount that they are now talk-
ing about is a small fraction of what was originally felt necessary.

Mr. Kixo. I have no further questions.
Mr. HARRISON. Thank you very much.
If there are no further questions, I think it remains for me to

thank you all for coming and sharing your information with us. It
has been a pleasure to have you here.

This hearing is adjourned.
[Whereupon, at 11:25 a.m., the subcommittees adjourned subject

to the call of the Chair.)

O
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