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Réceﬁ}ly, there has been a'definite shift away from.
United States govermment support for the uﬁrestricted exchange o

new, unclassified scientific and tegpnical information at ‘ S

professional meetings. This has been substantiated by numerous
specific examples of censorship by branches of the government,
‘Scientists in the target.professibnal sociations frequently work on
basic’ research and advanced technicalggistems for the Department. of

. Defenqu Since in no case have the sgjientists soaght judicial relief

. oJ¥rom what is undoubtedly governmental prior restraint, any projection
as to how this conflict between the First Amerndment#and national
security interests would-be resolved must rely on previous.case law.
The Supreme Court has never enunciated a clear description of what
constitutes justification for prior™restraint; nor has it deferred
judgments on the validity of prior restraints to a case-by-case
evaluation. Some minimgl standards have been identified to guide the
judiciary in application of restraints. First, the restraint must be
specifically autfiorized by legislation; and second, the government
must prove that the communication "inevitably, dirextly, and _
immediately" causes serious damage to the government or the . .
‘population. There is serious doubt>as to whether the government could
meet this test of inevitable harm, but given its repeated efforts to
prohibit, presentations at scientific symposia and the mjnimal v
resistagke'the governmént has encountered, this trend is likely to
continueé., (HTH) . S 'j S - _ LN
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Governmental Restraints on the Exchange
'_of_Scientific_ Communications o

\ . By '
The First Amendment's guarantee of freedom™of speech is cardinal

amor/xg our -Constitutional ights. ’mough highly prized, Americans'

freedom of speech is challenged §lmost daily in the courts Wlth cases |
ranging from mstances of alleged obgcenity and defamation of |

character to nat_ional security threats.
of the struggle between the First Amendment's right to freedom of *
speech and the federal government's pursuit of protection of the
nation's security is the repeated efforts to restrain scientists
Vspeaking at professional meetings. |

v
restrictio'n‘ of these

- This paper examines the

governmental uriclassified scientific =

| ccmmum,cations _

According to the &anmittee on Scientific Freedom and
Responsibllity of the American Association for the,Advancement of -
Science (AAAS),, four professional societieshave been the primary

1

focus of government restrictibns\in the last five yéars. These

- socCleties include the American Vacuum Society, the Institute of
Electrical and Electronic Engineers, the SOCiet; of Photo-—Optma],
Instrumentation Engineers, and, the Optical Society “of America. Apart
from sharing the dubious distmction of having been censored 80 many
"times, the scientists in these associati.ons shar‘e another common bond:
they frequently work on basic research and adva_mced tecnnical systems

8 . a
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A garely publmxzed example —
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funded by the Departdent of Defense.
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'In the past, open and unrestricted exchange at professlonal

meetmgs of new unclasmfie& scientific and techmcal information -

.

including information derived from research funded by the Defense

‘ Department - has been the cornerstone of 'U. S. science policy and an

¢

extens1on of the First Amendment's quarantee of free speech. But in
the recent past there has been a definite shift away from goyernment
support for that exchange. On ‘numerous occasions govermnentﬁ;ﬁclal's

have -sought to 11nut partlclpat'ion by scientists in professional

: symposla, conferences anq other snnllar forums accessible to.

s01ent1sts from adversary n::lt:a.onse In 50 doing, the government has
exceeded 1t§ previous restrictions of free speech. *

While th ;‘Ia)efense Department is the most vigorous-champion of
"national securlty," they are by no means the only governmen& agency:
involved in this ‘crusade.3. 'I‘he American Vacuum Society (AVS) Jd
discovered this at its first Bubble Memory Conference in February,
1980, the flrSt of three clashes the Society would encounter with the

goverrment. A few days before the conference, the Comnerce Department-

informed the bresident,- Dr. Jogh Vossen, that the meeting was covered |

by .regulations’ dealing with. exports and that "oral exchanges of

information in the United States with foreign nationals copstitute

'ei.cport' of technical data."4 The DOC implied‘that any Ppresentations at
the AV wéeing would be subject to an export license and failure to '

_ comply would'result in criminal prosecution.. As a result, the soci&?y'

<
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was forced to withdraw nine mvitations to scheduled attendees from

4
' ‘Hungary, Poland and the Soviet Union..

. | .
The AVS oppose-d the goverrnnent again in December of 198l at its

second Bubble Memory Confereﬂce; however, this time the Defen§e

'Department did the government's bidding - DOD Deputy Secretary Frank

o

& .
Carlucc:., in a legter to AAAS Executive Officer William Carey, stated

that "Soviets exploit scientific exchanges in a highly orchestrated"

73
A

from the U. 8.5 As a specific’ example, Mr. Carlucci stated thad
Hungarian physicist Gyorgy 7 immer provided the Soviets the scientific

!mowledge on nlaénetic‘ hubhle memories gained as a result of his
i . \ . . .

 frequemt visits to U. S. laboratories."

-

o
A

 In response to Mr. Carlucci s statjvknts, Dr. Zimmer wrote to the.

@di/tot of Scienge stating that he beli "the unrestricted exchange

of J,deas is .an important driVing force iri the advancement of
'sc1e~nce."7 Ironically, Dr. Zimmer was den/ied participa_tion in the |
conference on the 'basis of a report that hd was a secu'rity risk.. ‘
At the AVS's third confrOntation withfthe government a certain
'degree'of cloak and dagger 'presented itself. In the middle of the
' society's  annual meeting in November, 1983, Alfred Zehe, an East
German physicist and an exchange scholar at the University of Puebla
| in Mexico, was arrested by the FBI and charged with espionage.8 After‘
Zehe was arrested,- -the FBI requested a ‘list of the 2,600 individuals
" who attended the meeting, threatening to subpoena the list if.it was

Ty ’ '
\

and centrally directed efort“ to gain sensitive technical information

N




voluntarily, but that they would comply xpth a. subpoena. ', . "

withdrawn.12

13

.Electronic Engineers (IEEE) has been censored several times.
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_not ‘supplied, The 'society said that the 1ist would not be turned over

’

. In addition to the'vAVS, the ‘lnstltute of EleCtrical and

‘ In fact, “
the institute holds the unglorious.record for‘attemptsbat goyernment
censorship,with'a total of five instancee recorded between February, -
1980 andtNovember, 1983,9 'Wbile'that record may'not fina a place in
the éuinness Book of Recordsh it’ié significantAfor solshort aflength
of time. In February, 1980, ]USt before a laser confeﬁence began, ‘the
Instltute ‘was not1f1ed by the State Department that nlne Soviet o".
801entlsts were proh1b1ted from attendlng. In a tenupus explanation
the State Department cited the open display of certain

-~
could have mllitary potential to ]UStlfy the visa’ rest,rlctlons 10 - -

eq\lpment which \
* For those who seek .a way to end government cengorshlp a%/sson o
can be learned from the IEEE's second encounter with government

<

censors, In September, 1983, prior to a conference on aerospace -

systems, the chairman was asked by the Air Force to:destroy all
records and to cancel all presentatlons of certa1n papers Wthh :rere
consudered to be ccmpromismg nat1onal security. n11 Nhe chalrman ‘
said that he would do sg if the estlmated cost of between $25,000 to
$50 ,0_00 were borne by the Air Force. A day later the request was .
It /yyould appear that Awh'ile :national. security is
‘important’ to the Air Force, $25,000 is just too h‘igh a price.

Governménb censors notified, thz Instltute once again in November,

Y

N




_ '1982 at an ‘international"test c':o\nfer"ence.

| Research Council 1n July, 1983.

: _mthdrawn due to. poss1b1e national security J.rrrplicatlons.l5

y
Soviet Un10n.15

' from the pro;ect

~ paper with a magic nrarker removing:

: 1

has also been suppressed,by the Defense Department,
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At this meetmg three

papers which were prev1ously approved for presentatlon, were asked to

be w1thdrawn due to potential damage to U. 'S, interests. 13 However,

after much advexse publlmtg, ~»the Air Force re-rev1ewed the papers,

' approvmg the Presentatlons at the: conference.“v o T

.-'The IEER wasd censoreg for a fourg tlme in a jomt meetlng with-
thé Polar. Research Board and the National Academy of Science—N{caonal
Six DOD—sponsored papers were .
The "
pers r'emoved ‘mvolved no class:,fied informatlon and concerned toplcs

where the United States hﬂlds a leblOUS or non-ex1stent lead over the
<

The ‘Institute's most recent melee’ with ‘government officials J |

occurred in November, 1983 at a natnonal telesystems conference. Dr.

,wllliam Hurd, of t.he Jet Propulsn,on Laboratory, was___\gld to. delete a

three word" phrase from his paper on digital systerns\mQ Dr. Hurd said‘
that he had never 51gned any contract w1th the Air Force and’ that he
was not aware the Air Force requ1red clearance of artlcles arlsing

Nevertheless, 'Dr. Hurd and/the oonference‘

organizers were obliged to go.throu\gh all nine hundred copies. of the

Jthe phrase.13)

The Society. of Photo-Optical Irstrumentation Engineers (SPOIE)

' The first of two

ins’ances occurred in August, 1982 at an international technical

]

N




~x

A : . | _ . ‘ .Restraints

- L Page 6 S}
'syrrtposimn sponsored by the society, More than one‘hundred papers .
thlCh had been Cleared for presentatlon were wlthdrawn under orders of \
the Pentagon.l9 The papers were removed because they contained

. information that could not be_ exported to America's_adversaries and '.\ ‘

o because of the presence of representetives from the Soviet Union, :

according to ‘the Defense Deparr:nent 20 o

The SPOIE's second censorlng involved a Jomt meetmge with the

\ | . Bmerican Institute of Aeronautics and Astronautlcs' and- the Optical

Society ‘of Amerlca in October, 1982.21 A nunber  of - papers were -
w1thdrawn from the meeting as & result of confus1on over the extent of ..
possxble problems with the DOD.22 : L -

In October, 1982, less than two weeks after the above incident,

(\ "~ the Optical Society of Americe had to _concend with the P'entag'on once
again when the Pentagon ordered.six scientists to withdraw papers from
the society's annual meeting 'based on "netiOnal securit/y pr_oblems."23 |
The papers, dealing with laser communications, had "serious defense ., ]
impli_cat_:ions" according to the Pentagon._ S o ‘.

The examples of government censorship of these\ four socier_ies by

rno means repre:ent all instances of free speech supp. ession; however;
because these societles have all been censored several times by the U.
S government, in partlcular the Defense Department, they /nerlt
| spec1al con81derat10n. Two additional government efforts at
t ! -

censorshlp deserve attentiod. . In January, 1984, ﬁt a UCLA conference -

on arms control the Air Force attempted unsuccessfully to prevent a
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. .politlcal scientist from dellvermg a paper on satellite systems 24

. The All'.' Force faiied because Dr. Jeffrey Rlchelson, ‘the. author of the..
paper, obtamed all of thls informatlon from unclasslfied, publlcly

| avallable sources. ’I'ne Air Force oontends, bowever, that unclassified

o materlal can be put together into a classified whole. 25 .~ x|

Where the Air Force failed, the Navy has appa tly‘ succeeded;

-~ In April, '1984.‘Vi.ce Admiral R. A. Miller,"vlce c iet of naval
materlal, 1ssued a memo proh1b1t1ng Navy 01v1lian employees from.
actlvely partlclpatmg in. non-DOD sponsored symposm, conferences or

2 B othe;r smular forums on weapons and technology related subjects.26

’I’he repeated actions of the the federal g vernment to prevent the
" “ 'presentatlo_n of ﬂpa(pers at professmnal‘meeth is undoubtedly_ prlor
.restraint Rarely have“ the authors of. these paiers been threatened-
w1th subsequent p\mlshment, althopgﬁ their activities may - have . |

Qf,lolated federal leglslatlon. Slnce in no case ‘have the scmntlsts n\-

sought judicial rellef from governmental prior restraints, any
pro;ectlon as to how the conflict between the FJ.rst Amendment and

nat,lonal securltyhinterests would be resolved must rely on previous
. ) . . - N [

{ . v . . ’ N

. case law. : ) b N
. ‘ ' - . 2 .

‘Ihe#posit-ion of ‘the United State Supreme Court on the use of’

v

prior restraints is quite clear, - The ruling in New York Times Co. V.
. Dnited States (quotmg Bantam Books. Inc. v. Sullivan). noted: "Any

system of prior restraints of expression comes to this Court bearing a

heavy pr!hrﬂption against its constitutional validity."27 In most

} ’ : \
. T ? ' .
N
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instances a law serving to rest'rain cormmnica'tion prior to its -

[ ]

presentation would be oonmdered a per se violation of the First

o Amendment Six years after the Nej”mrk Iimes deCision, the Chief ‘
Justice echoed this view in Nebraska Bresa Aasmmtmn Y. Stuark:
"'I'he thread running ‘through all- these cases is that prior restraints

on speech and publication are the most serious and the least ‘tolerab,].é

infringement on First Amendment rlghts."28 . ,

/
'I'nere are, however, exceptions to a prohibition on. prt

'restraints. Justice Brennan, in a coricurring opinion in

mw, referred to "a narrow’ cless of cases in which the First
Arhendment;S ban oh pr_ior'ju_dicial réstraiht.may.be overriden."29 .In
"Near V. Minnesota30 the Co_u}rt provided‘_séy_eral eicainpies of what m'iéht‘ ‘

' qualify as exceptional cases. Examples involved restraining the

sailing of troop, ships. Although.the case at hand involved a
Minne‘sota statute designed to gag the prees from publishing 'n\alicious
orh scandalous' et.atemgnts, the riatig‘:la:l security exampies ‘e'm'ployed in
Near have served as precederit in later Court rulings. '
The Court has neve‘ enunmated a clear description of what
* constitutes ]ustification for prior restraintr, neither has the Court
-deferred JUngI\entS on the validity of prior restraints to a .
case-by-case evaluation. . Same nunimal standards: have been id_entjified
to gu1de the judiciary in application of these restraints. First, ._the

restraint must be specifically authorized by lir=~gis;1ation.3l Given the

»

5.

! . . o K N .
publicat.ion.'of'information concerning the movement - of troops ot the < .
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enormous power of prior restraints to "chill" communication, the Court

will only find them- justified when they are consiStent legisiative .

’

i S

_'objectives. . | , | a ‘ . e
. A second standard for ewaluation of prior restraints requires
fthat the government prove the communlcatlon "inevitably, éarectly, and

1mmediate1y causes sertous damage to the United States government or «

its populat10n.32 ‘At this p01nt the Court is judging whether the rlsk

to national ‘security is intolerably great, thereby prov1d1ng
sufficient justlficatiOn to restrain in advance those communications

| Rie question at hand then is whether prior restraints on the‘
communication of 801ent1fic information at orofe351onal meetings meet'

- these stanéarés; Were the government to be forced to‘broVe-the
Qalidity of'restraints, they would 1ikely rely on one o#tho aote-of
legislation. ‘ghe Export Administration Act of 1979, though primarily
concerned with the licen51ng of exportable technologies, forbids ‘the

- domestic release of information ooncernlng the nanufacture of any "'_\5
mllitary—related~matgr1als.33 A second piece of legiSIation, ‘the Ams

¢
 Export. Control Act, inqluges réktrictions on the transm1551on of any

information relevant to thé development of military hardware.34
Either statute may prov1de grounds for govennmental action to 1mpose
prior restraints on scientific symposiums. To‘date, the Court has hot
been asked to'rule on the constitntionality-of these Statutea. '
| Whether pnior‘reatraints on the presentation of scientific papers

would meet the second §tandard is more questionable. Will- the

K . * . .

. . . . 1} . .
. f \\ B
11‘ L . <]
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in_formtion'available at these scientific meetings lead to inevitable,
direct and inmediate harm to 'this oountry?} The requir t that the

govemment “shoulder the burden of proof on’ this issue was the central

/focus of the attempt to prevent the Progressive frcm publishing

\

'+ details on the oOnstruction of an atonuc\bomb 35 yIn that Case, a

district Judge ruled that the 1nformat10n m the article had the

potential to lead to the thermonuclear annihilation of the nation._

That result would undoubtedly n_ullify the right to free speech' and to

‘ endanger the right to life itself. "35 : .

Whether the contents of the sc1ent1fic papers have equal

potential to damage this natlon is in, doubt The Court's standard

-

if a nation threatening the United States is able to oonvert
theoretical information 1nto weapons applications. Thane GustafSOn of
the Rand Institute .argues that America's primary rival, the Soviet
Union, is' not in a position to exploit this inforr’nation. He cites:

 ...a lack of experienced ‘entreprenqurs who can "sell" the
results of research to industry, a scarcity of new materials

_ and supplies,.and difficulty in obtaining "nonstandard"

’ equipment fram separate mlmstries. Innovation is further
retarded by administrative and physical barriers-research
and design instituteés, pilot plants, and factories are.
seldom under the same roof and may even be in different -
administrative jurisdictions with conflictingoutlooks and
priorities.37

L4

There is then serious -doubt as'to whether the government could meet

14

| ) the test of inevitabld harm. . o o

~ If the Soviet Union is at some point capable of converting the

requires that the damage be inevitable, but: that w1ll Only be the case
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‘ 501entific 4nformation into a potent weapons system, the government' '
will £till not have demonstrated that the threat is inmediate. The
‘ 'ability of the Soviets to make quick use of date is minimal 'l'ne

Nationa* Academy of Sciences named\a?, panel on Scientific'Comrmn
, | and National Securityr to investigate the problem. 'Ihe panel fo,und

...that information acquired through open commm:.cation or
by means of espionage activities on U. S. campuses may not .
soften add supstantially to the Soviet military capacity in -

. " the near term. The designers of Soviet militawy systems are |

V. congervativg; and thus- new scientific advances, whatever - : o
their oridin,. may not be readily adopted in military ‘
systems,38

| . _
The conclusions of the pan‘e.i indicated that there is no near-term
dahger from the release of these ecientifie oomnmicati.ons.' The
requirement of proving immediate harm to this country is also unlikely .
to be demonstrated’'by thé government. L |

. . If the government is unable to prove the inevitability or o

innediacy of damage, s was the case in the New York Times, it may

" rely on other means to stiffle the communications. If the scientists
are full or part-time e#ployees of the federal govermment, then
restraints may be placed upon them as a condition of employment. The
recent cases of former CIA agents Agee and Sneppulustrate this
approach to restraint. In Agee's case, the Court denied Agee a
pass_portf to tr.evei and speek in othet nations. The Couxt found hgee's
statements heo :'the declared purpose of obettucting intelligence )
operations and the recruiting of intelligence pemsonnel.i":”.9 "In Snepp,
the Court upheld the government's power to -impose reaeonable‘-




« Restraints
Page 12

¢ ‘ ., \

restrictions on the oonmunicatlon of infggmation obtained through
| government enployment 0 . | |
) ‘The standard for deciding what 'a goverrnment employee may be o
:strqined from carﬁnun'icating'appears'to be grounded in the earlie o
. case ~.oflRi.s:kngg_ V. Board of ﬁduQanQn In order t':ol be
constitutionallyl{ralid, -the ('iﬁurt ruled,l 4any restrictions’' on a
government employee's “frge.speech riétitsl must be for thq purpose of
preventing actual htpairrtént to the efficient .operation of the
services of the employer.4l Though this may providé looser ériteria
far réstraining the conmunicétion of federally employed scientists; it “
. - is doubtful that the govermment can demonstrate that the sc1entif'ic'
| ) meeting impairs the éperation of .the agencies emplt:ying the )
scientists. | Even theﬁ, only a pbrtion' of ‘those pa s preiribuély" o '/
restrainea would be effected by this justification. -
N Givén the repeated efforts of the féderal govermnent' to prohibit
'presentatlons at scientiflc symposia, it is quite likely that the
trend will contlnue This is particularly 80 in light of the minimal
, o resistanc_e that has, faced the governmg@. To date, no attempt has
B been mad‘e to seek  judicial relief from the reétraints on

communication. This paper has examined the principle issues that the
S | Courts would face in resolving the conflict between .the First ‘ \.

Amendrent and the demands of national security.

{
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