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. ! This document examines a major civil rights decision

handed down by the Supreme Court in Firefighters Local Union No..1784

v. Stotts (X984). The decision is examined for its importance in

determining the extent to which seniogxity systems may or must be

overridden as part of court-ordered relief to remedy discrimination

in employment, and also for its effect on a trial court's remedial,

authority over hiring and promotion. The document: (1) provides a ' .
case summary, including dataigs of concurring opinions of Justices

O'Connor and Stevens and the dissenting opinion of' Justice Blatkmun:

(2) presents the,complete text of the Stotts decision; (3) discusses

the significance of the Stotts decision for the scope of consent .
decrees, for layoffs, seniority and merit systems and preferential R
~relief, and for judicial relief in hiring and promotion; (4)) presents "

a statement of the United States Commission on Civil Rights

concerning the Detroit Police Department's Racial Promotion Quota;

and (6) presents a statement.of the United States Commission on Civil

Rights concerning the Stotts decision. The document ,also includes the
concurring and dissenting statements of individual Commissioners and

an exchange concerning the Stotts decision that was previously

printed in "The New York Times." (RDN) ' )
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. administration of justice; - e . ) /\
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= equal protection of the laws use of race, color, religion, sex, age, handloap, or.' a )

national origin, or in the admigistration of justice; - Coat

® © Serve as a national clearigfghouse for information in respect to discrimination or
denial of equal protection ¢f the laws because of race, color, religion, fex, age,
handicap, or national origin;
® Submit reports, findings, and recommendations to the Presldent and the
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On June 12, 1984; the United States Supreme Court handed down a major civil rights
decision, l"irc/ightg'r.\‘ Local Union No. 1784 v. Stos, 104 S, Ct. 2576 (1984). The decision
has generated public conroversy and fucled already existing debate on a court's authority to
order rclief under Title VII ot the Civil nghts Act of 1964 to remedy discrimination in

criployment. As the introduction in this publication explains, the Court said in Stotts that a-

court may not, under Title VII, order an employer to lay off employees with greater seniqrity

“infavor of employees with lesser seniority, in disregard of a bona/fide seniority system, for the

ERIC

Aruitoxt provided by Eic:

D O

purpose of. preserving a ceftain percentage of a racial minoritg in the work force. There is
dispute about the extent to which this decision applies to other gmployment decisions, such as
hiring and promotion. Many observers have tocused on whethdr the decision spells an end to
the use of quotas and other preferential treatment in court-ardckotb relief under Title VI and
requires that-a court exten rLlicfonly to actual victims of an emp vycr s dlsmmmdtmn Clear
answers to (hc\ie and related questions on this pivotal civil rlghts issuc are nccdcd

The Office of General Counsel prepared this puhhumon I the past,this agency has
disseminated publications dmussmg Jimportant Supreme Court cases, such as Toward an
Understanding of Bakke (M‘ly 1979). This publication is intended to increase public under-
standing of the scope of a court’s dfnhnhty to order relief undey Title VII for discrimination in
employment by making readily available the Lompletc text of the Stotts decision, a brief
introduction to the case, a detailed cascgimmary of the opinion, an analysis of the mcuhing
and significance of the Stotts decision, the Commission’s statement on the Detroit Police
Departmeént's racial promotion quota, and the Commission's statement on the Stotts decision.
The publicatioh also includes the concurring and dissenting statements of individual Commis-

sioners agd an exchange concerning the Stotts decision previously printed in the New York
Times. This publication was prepared in the hope that its widespread dissemination will
contribute to an informed public undersmndmg of the critical jssue of the scope of a court's
authority under Title VII to remedy employment dlsc,nmmulmn
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On June 12, 1984, thc Umted States Supreme Court :
-« issued a major dec:ston in civil rights law. Flreﬁgkters»

* Local Union No. 1784'v. - Stotts congerned an-ispoe that
- has’ recently captured great public interest,. flamely,"‘

E ‘. the extent to which seniority.systemis may or must be’ ..
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ovemdden as part of court-ordered’ rehef to remedy -
~discrimindtion. in" employment A. majority of .the |
. Court held that,. under Title ‘VII.of the Civil nghts

~ Act of 1964, & court may not order gn empl()yer to lay ..
off more senior employees in favor of less senior
_ cmployccs on the basis of race, in derogatnon of a boria

ﬁde seniarity system, for the purpose of preserving a
sPecd' ¢ percentagé of racial ‘minority employees.'

Title VII of the Civil Rights Act of 1964. prohlblts‘_'

“discrimination  in employment on the basis’ of - e, -
color, rehglom sex, and national origin.? - .

The- cagd did fot concern hiring: or %omotnon
: decisions by emiployers. The case, however, is highly

*important becausé the Supreme Court's interpretation

of the: -scope of a tourt’s remtedial authority under Tltle

CVIE significantly affects a. tna}l court’s remedtal au-
thonty respectmg«hmng and -promotions.’ A ptvotal" ’

-basis- for. the: résult teached by the Court in Stotts is
~that, _under 'I‘ttle VI, ‘a* court may extend relief for
past employmém dtscnmmanon only to actual vxctnms
of afi-gmployer’s dtsg\nmmahon Much, debate con-:
cerns_the.effect of this mterpremtlon of Tltle VIl on .

et affirmative action remedies; such as quotas, that- tay

\.

employer 8 dtscnmmanon are -riot perrmssnble court®

. ordered relief for employment dtscnmmatlon in ‘any

. phase of the employmént relatlonshtp~hmng, prome- .

‘tiont,.or.’ layoﬁ’-—~under Title VII. Relief. under TFitle
© VII, then, may include only an. injunction o end all

dlscnlnmatory em.ployment .practices, - make-whole -

- relief for actual victims of an employer’s discrimina-

. tlon, and nondlscnmmatory aﬂ'xrmatl‘ve a(,tnon Such as

mcrcascd recruiting. ST

- :basis of 3 race as a' means. of! preserving a pamaular

remedy for discrimination,’ ‘whether or not.the pefsons i .
bencfited by the preferemtial layoffs had ever ‘Been e
. discriminated ‘against by the employer. Many of these
. orders. are expected to be challenged on the basis of

Stoirs Other cases in which. a court has qrdered hmng

At»the time of the Stotts dectslon, many lbwer court - .
orders. in Title VII. cases provlded for . ]ay(,ﬁ‘s, onthe |

og, promotion of employees on tjie bisis of race, i'

. withqut regard to whether ‘the pérson preferenhally

" hired or. promoted has ever been a victim of discrimi--

“nation, will also undoubtedly be challenged

. "The facts ifi Stotes are important to an understand-
ing of the conclusioms teached by the Court, In 1977
‘Carl -Stotts, a.black firefighter in the Memphis;
- ‘Tennesses, Ftrc Departmeit,” brought a class action

. lawsuit in a Federal district coutt. He alleged that the

- department ‘and vanous city officials had engaged in
discriminatory hmng -and, promotion- practices in

bé ardered. by a-court. A reasoned analysis of .the - violation of Title VII of the Civil Rights Act of 1964
© Court’s decnslon in"Stotts leads to- the- concluslon that **In 1980 the court entered a consent decree (an order

quotas or other dev:ces which beneﬁt nonvlctlms of ar’

v Thc Suprcme Coun revmed ‘the judgment of the court of appeuls’
by &' vote of '6-3. Five of ‘the six Justices Jjoined in the majority .
opinign. The. sixth Juistice, Justlce Stevem, isgued X scpamtc

' V

I : ) '~I e

1 42U8.C. §2000e ef seq. (1982). -

* o which the partneq have agreed) requmng backpay

coneurring opinion, voting fpr reversal or- narrower groudds than

the five other Justices, r
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!%Ir and promotlon of> varlom mderduals. The decree

i also required that. the percentage of ‘black emplOyees _
;in each job. elakslﬁcatton m the depa;tment be in-

croased to the’ propomon of blacks in thg local labor,

- force.: The court  retained junsdlctlon to enter any
,. other orders that would: be necessary. to varry out the

- consent decree. . Thc cohsent ‘Jecree contained no

' provrsmm regardjng Jayoffs or award of seniority. The. -

. 1980 décree paraUeled a 1974 decree that settled a
dlserlmmauon case brought agamst all departments of
the city by the Utiited States.

In 1981, a§ a result’ of budget problems, the city

g planned.to [y off employees of the fire department- on
. the basis of the cuyq “last-hlred first-fired” rule, ,

adopted carlier in a “memorarldum of ‘understanding”
between: the city, and the Firefighters Union. Black

N . firefighters asked the court to_prohibit the layoff of
" black employees., The court ordered the city not to

apply its seniogpy ‘policy in & manner that would
reduce the. percentage of blacks in thé department. On
appeal,- the United, States Court of .Appeals for the

Sixth Circuit‘upheld the' district court order, and the

- gase was then appealed to the Umted States Supreme

Court.

e meaning
and “impact of the consent decree. Thcse issues are
discussed in greater detail in the case summary

. portion of this publication. . PR

-‘o Ca

The Court then n}ldered ‘the Mot far»reac‘ting

cand thoroughly discussed argument .in favor of the - '
‘“lower <ourt's order preventing the city from using its -

senjority policy in a manner that would reduce the
percentage of blacks in the fire "department. The
argument was that if Stotts had proven at trial that the
fire department and city officials had engaged ' in
discriminatory hiring and - promotlon practices, the-.

" court could have ordered the relief it did in- préhibiting
~ the layoffs of less. senior black’ employees ovr more

e — et

" 1A case i3 thoot when there is no longer a concrete oontrovemy or
real dispute between the parties. Federal courts are pot pernutted .
decide moot Laws See, U S (‘,OMt art 1l - ,

.

"~ insufficient basis for judl k

drsregard the seniority \system unless the system. |tself"
- 'was mten“monally discrimyinatory. Moreover, although v
a court could order corhpetitive seniority relief for. . ... -
actual victims of discrinjination in order’ to restore S
ce in the semonty system,:; R
“mere membership in the disadvantaged class was an
relief. The-Court said that
“‘the Memphis- semonty system, Waq not.. mtentmnally _

“them to their nglrtful pl

scmor whlte employeeq The Supreme Court said, - o
“however, that ‘the log court had no authority: to’

(discriminatory and that there was no ﬁndmg that any

“of the biacks who'w
been actual victims
The Court pot
penmts‘vthe routme\lappllcatron of bona fide seniority
systems so long as there is no itttention to discriminate

f discrimination.

on a prohibite
noted that th
seniority only t

behind section

employment relatlonshlp

actual victims of discrimination. The Court cited key
legislative history from the Civil Rights Act of 1964
and the 1972 amendments to Title VI] supporting its

. interpretation. Since none of the rationales supported _

the order of the -lower court,s the. Supreme Court

. reversed that decision and permitted the application 3f.

.the seniority pohcy Its decision, although addressmg

'a layoﬂ' situation, is equally applicable to. mher aspects,
of the” émployment relationship such as hiring ahd ..
promotton Justice White's fnajonty opmlon is: l‘ully .

- discussed in"thé case summary section. -

. The concurring opinfons" of Justices O Connor and
Stevens, and Justice ‘Blackmun’s dissenting opinion,
which ‘was joined by Justites Brennan and .Marshall,
are also described in the casé surmary.

v

that section’ 703(h) of : Tltle \HI"‘

e protected frotn the layof’fs had_-,

g

basis. Significantly, the Court also 7"
conclusion .that a court can’ award
a person’ ‘who' has been a victim of
* . illegal dncnmrrfauon is consistent . with the policy-
706(g) of Title VII, wh;ch governs
remedies available in Title VII cases generaWﬂ_]
ing’ in" the hiring and promotion - phases the =
he Court stated that the -
In an opinion by Justice Whue, the Supreme Court - policy behind section 706(g) is to provide reliefonly to* "

" disposed of several issues, including dete{mmmg that
~.the casp was not moot’ and analyzing th
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Ih 0 “irefighters. Lacal Umon No. 1784 v. Stotts,". five
Justices of the U.S.. Supreme Court? decided that a
'consenp decree "between the city of Memphis and'
. __:black ﬁreﬁghters remedying alleged violations of Title
" “VII"of the Civil Rights Act of 1964 in hiring and

3""-.-,_,,.pr.omot|ons. does not give a district court authonty to
* enjoin layoffs undertaken in accordance with a seniori-

ty system that is ‘‘bona fide” and not adopted and
‘applied with an intent to di§criminate on the basis of
race. Thus, the decision reversed the_judgment of the
Court of Appeals for the Sikth Circuit, which had
upheld a lower court order enjoining the city from

applying its seniority policy in a manner decreasing .

the percentage. of blacks then in the fire deﬁartmenl.
The Court construed section 703(h)’ of Title VII to
insulate such “last-hired, first-fired” procedures from
legal chalienge under Title VII and stated that this
ruling is. consistént with the “policy” behind section
706(g),' which is to provide make-whole relief, such

-

' 104 S.Ct. 2576(!984)
! Justice White wrote the majority opinion, joined by Chief Justice
Burger and Justices Powell, Rehnquist, and O'Connor.
' Section 703(h) provides in relevant part:
[T1)t shall not be an unlawfuf employment practice for an
employer to apply different standards of compensation, or

different terms, conditions, or privileges of employment pursu. .

ant to a bona fide seniority or merit system. . .provided that
such differences are not the result of an intention to discrimi-
+ nate because of race, color, religion, sex, or national ori-
gin. . . . .
42 U.5.C. §2000e-2(h) (I%ﬂ) ,
‘' Section 706(g) governs the rcmednen avatlable. in Title Vll
litigation and provides:
If the court {inds that the reapondcnt has intentionally engaged
in or is intentionally engaging in such unlawful employinent

4

.

s

as awards of competitive seniority, only to the actual

victims of illegal discrimination.

Justice Stevens concurred in the Courtos judgment
based on his reading-of the consent decree at issue, but
did not find that the case required reaching any Title
VIl issues. Justice O'Connor, in addition to joining the
majority’s opinion, issued a concurring opinion. Jus-
tice Blackmun, joined by Justices Brennan and Mar-
shall, dissented on the grounds that the case was moot
and that the district court had authority under both’
the consent decree and Title VII to issuea preliminary
injunction to prevent decreasing the percentage of
black firefighters then employed.

] -

Factual Background ‘ B
‘In 1977 the respondent, Carl Stotts, -a ‘black
firefighter in the Memphis, Tennessee, Fire Depart-
ment, filed a class action. lawsuit-in a Federal district
court alleging that the Memphis Flre Departmient and*®

various city officials had engaged in a pattern andy

practnce charged in the complaint, the court may enjoin the __
respondent from engaging in such unlawful employment °

practice, apd order such affirmative action as may be appropri-
ate, which thay include, but is not limited to, reinstatement or.
hiring of ‘émployees, with or without back pay. . .or any other
equitable relief as the court deems dppropriate. - ‘No order
of"the court shall require the admission or reinstatement of an -
individual as a member of & union or the hiring, reinstatement,
or promotion of an individuil as an employee, or the payment

~ to _him of any back pay, if such individual was refused
admission, suspended, or expelled, or was refused employment

~ or advancement or.was suspended Q:' discha‘rged for any reason -
other than discrimination on accolnt of race, color, rcllgion. .

sex, or national origin or in v1qlation of §704(a) of this mlc
42 U.s.C. §2000°—5(g) (l982) .

8 K . | | l' ! .n
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practice of making racially discriminatory hiring and
promotion decisions’ in violation of Title VII of the
.Civil Rights Act of 1964, Following settlement negoti~
ations, a consent decree, designed to remedy hiring
and promotion practices with respect to blacks, was
approved and entered by the court on April 25, 1980.
Under the decree, the city denied that it had violated
any laws, but agreed to promote 13 named individuals,
to provide backpay to 81 employees of the fire
" department, and to adopt a long-term goal of increas-
ing the proportion of minority representation in each

further orders as may be necessary or appropriate to
effectuate the purposes of this decree.” Firefighters
Local Union No. 1784 v. Stotts, 104 SCt 2576, 2581,
reving 679 F.2d 541 (6th Cir. 1982). ,
The 980 decree paralleled a 1974 consent decrec
that the city had- signed after the United States
brought a suit against it for discriminatory hiring

for layoffs or dcm_otions, or awarded competitive
seniopity. The 1974 decree did require, however, that

© seniority was to be computed: ‘as the total semorlty of
. that person with the City.”” Id. ‘at 2581. Between 1974
"~ and 1980, blacks made up 56 percent of the employees
hired in the fire department, and the overall percent-
age of black employees increased from 3 or 4 percent

" to 1Y, percent, Id. at 2582.
In May of 1981, as a result of ‘expected budget
“deficits, the city planned to' lay off nonessential

.the city's “last-hired, first-fired” rule. The plan
permitted a sentor employee - whose position - was
aboliskied to “bump down” to a lower ranking position
to avoid being:laid off. /d. at 2582. The.layoff policy
was adopted” pursuant to a 1975 “memorandum of -

Union. Id. at 2582, 2585 n.7.
. ' On May 4, 1981,

decrees, intervened. Shortly thereafter,

pOllLy insofar as it decreased the percentage of black
ﬁrchghterx cmployed at that ume The court based |ts

¢

A cnsé s muol when the parties no longer have a ooncrete

interest 1in iy outcome, rendering the Court’s opfmon advisory in

nature rather than decisive of an ‘actual “ca;c or conttoversy”,
. T . R N .t

: that the district court_erred in holding that ‘the city’s
seniority, system was not bona fide.. Nonetheless, it

job classification to approximately the proportion of,
blacks in the labor force in Shelby County, Tennessee. -
The district court retained jurisdiction “for such -

“the City ‘contracted’ to provide ‘a substantial increase’

practices. Neither of the decrees contained provisions

“for purposes of promotion, transfer, and assignment, '

- ees who were’ affected by the injunction were rcstored'

_personnel throughout thé city governmwsed on ..
~ injunction forbidding layoffs by seniority was still in
- force and “unless set aside must be complled with in:

the respondents requested the
district court to prohibit the Jayoff of black employees,,
The union, which was not a party to either of the-
the district
court enjoined the city from. applying its séniority;

« injunction on the premise that, although the seniority-
based layoff procedure was not adopted with any
intent to discriminate, its implementation would have
a racially discriminatory effect (15 of 40 workers to be
laid off would have been black), and that the seniority
system was not bona fide. The city then implemented
a modified layoff plan in conformity with the injunc-
tion, which tesulted in fhree .whites being laid off
while three blacks with less seniority were retained. /d.
at 2852 n.2.

The Court of Appeals for the Sixth Circuit foupd

held that the modification of the' 1980 decree was
“permissible under general contract principles because

in the number of minorities in supervisory positions’
and the layoffs would breach that contract.” Id. at
2582. Alternatively, the appellate court ruled that, due

‘to unforeseen circumstances that created a hardshrp '
for one of the parties to the decree, the district court
was authorized to modify the decree. Finally; the
court of appeals rejected the argument that the™ .
m6diﬁcatior;'w impropet because it conflicted with = * -

the city's séniority plan, allegedly lmmumzed under o

section 703(h) of:f“tle VIL

Mootness

The initial paft of the Supreme Courts analysis
gave several reasons for ﬁndmg that the case was not
rendered moot® eyen though all of the whlte empldy-

_"to duty after 1. month or offered their former positions. .
First, thé Court ruled that the district court’s -~

connectlon with. any future layoffs.” Id. at 2583
Seconq the Court stated that the district coust had
ruled, that the 1980 consem decree must be construed-

understanding’” between the city and the Firefighters . to mean that layoffs were not to réduce the percentage

of blacks employed in the fire department and that the
city’s seniority provisions must be dnregarded for the .
purpose of maintairting such percentages. 'If .these

" rulings were left intact, “the City [would] no longer be

able to promise curfent-or future employees thaf
layoffs will be conducted solely on the basis of
seniority.
tinues to be a Inatter of great concern 0 Amencan}. :

helwcen the parties. chcml courts may not dOCIdc mom L&SM See .
uU. S Const art Lll '

[wh)ch] has traditionally been, and con- -
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workers.” Id. at 25153.—84 n.4. Third, the Court flound
that the judgment would have a “‘continuing effect” on

the city’s management of the department because

white employees.who were laid off or demoted might
have *‘make whole” claims for losses in pay and
-seniority. \Although the amounts involved might be
small, the need to resolve the rights of these individu-
als gives all parties a “concrete interest in the outcome
of the litigation. . . ."" Jd. at 2584. The Court
concluded: “Respondents cannot invoke the jurisdic-

tion of a federal court to obtain a favorable modifica-

tion of a consent decree and then insulate that ruling
from appellate*review by claiming they are no longer
interested in the matter, particularly when the modifi-
cation continues to have adverse effects on the other
parties to the action.” Id, at'2585.

v

..-Authonty to Enjom the Layoffs

The ‘next section=of the Court’s opinion consndered- .

“[t]he issue at the heart of this case[:]. . .whether the’
District Court exceeded - its powers in entering an
injunction requiring:white employees to be laid off,
"~ when the otherwise applicable seniority system would
have called for the layoff of black .employees with less
seniority.” Id. This section “of the opinion first
‘interpreted the decree itself and then addPessed the
district- courts
decree '

v

Interpretation. of the Consent Decree.
.The Court stated that the court of appeals’ mterpre-

express terms. The Court fourid that the decree neither .
»thentioned ‘layoffs nor demotions nor made ‘any
. euggeqtlon that it intended to depart from the existing
_ qemonty system or from the city’s arrangement “with
 the, union. If thé parties had intended the district court”
to depart from ‘the seniority rules with respect to
layoffs, the Ceumstated then it would be reasonable

. 43I U.S. 324 (1977).

- 'The Cotirt noted that a-distttt court's authority to modify a
conisent decree “is not wholly dependent on' the decree.  ‘[Tlhe
District Court's authority to adopt a consent decree comes “only
from the statute whicts the decree is intended to enforce,’ got from
the parties’ conseny to the decree.”” Jd. at 2587 n.9 (quoting an

_ earliér’ Suprcmc Court case). In short, parties secking a consent_
"_decree in'a Title'VII case cannot obtain court approval- of such a °
. decree if it ¢xceeds the relief the coprt melf could grant:

Thus, Title VII ncwssanly dcted as a limit on the District

. Court's autharity to inodify the decree over the objections of

“inherent authdr_ity" to modify the .

. actording. to Teamsters v. United States.*
" 703¢h) of Title VII mrmumzes “bona fide” séniority
systemns; that is, it * ‘permits the routine application vf
tation of the larrguage within the “four corners’ ' of the -
‘consent decrec did more than mere'iy enforce its -

to believe that an express provision concerning the
issue would have been included in the consent decree.

The Court found -equally unconvincing the lower
court’s conclusion that the injunction was proper

- because it tarried out the stated purposes of the 1980

decree, which were to remedy past hiring and promo-
tion practices of the fire department. The Court noted
that the remedy in the decree did nat include the
displacement of white employees with seniority over
blacks. The Court also observed that it was reasonable

.to believe that any remedy in the consent decree would

not exceed the bounds of relief appropriate under Title
VII: “Title VII protects bona fide senioritg systems,
and it is inappropriate to depy an innocent employee
the benefits of his seniority in order to provide a
remedy.in a pattern or practice suit such as this.” /d.
at 2586. The Court reasoned that absent an express
provision in the decree mandating such a ‘‘remedy,”
the city had-no intention to depart from its seniority
system. The Court found that, because neither the
union nor the nonminority employees were parties to
the case when the decree was entered in 1980, it was
“highly unlikely” the city would “bargain away non-
minority nghts under the then- exlstmg seniority sys-
tem,” Id. = ‘e

e

- Authority to Modify a Consent Decree

The Court next considered jugdicial duthonty to
modify the consent decree. The Court explamed that, _
section

a senlorlty system "absent proof of an mtenlmn to
discriminate.”. Id.. at 2581 ACCordmgly, -the Lourt‘
rejected the holding of the court of appeals that the

'dlstrlot court. had  “inherent authority” to modify a

consent decree when an economic crisis unexpectedly

~ ‘reqiired” layoffs undermining the affirmalive action
‘outlined in the decree, even if such modification

conflicts with a bona ﬁde seniority systefn. Id at

2586-877 . “ B .

- the Cnty. the issue cannot bie molvcd solely by reference to the
terms .of the decree and notions of equity, Since. . Title VIl
precludes ‘a district court from displacing a non minority
_employee with seniority under the conmwtually ‘éstablished
_ seniority system absent cither a finding that the seniorify
*  system was adopted with discriminatory intent or a detggming-
" tjon that such a remedy was necessary to make whole a proven
victim of discrimination, the District Court was prcdudcd from

granting such relief over the City's objcctkm in this case. ,

1d. 2 :
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The Court addressed the “three alternative ratio-
nales” that the court of appeals had articulated for the
“inherent authority” of the district court to modify
the decree. First, the court of appeals had stated that
the injunction was proper on the basis of “a ‘settle-
ment’ theory, ie., that the strong policy favoring
voluntary settlemert of Title VII actions permitted
consent decrees.that encroached on [bona fide] seniori-
ty systems.” Id. at 2587. The Court found this theory
was inapplicable because there was no ‘“‘settlement”
with respect to the disputed issue; the parties had not
agreed as part of their settlement to depart in any way
from the seniority system.

The Court nex{ rejected the court of appeals’ second

theory, that -if the allegations in the complaint had-

been proven, the district court could have entered an
order overriding the seniority system and that, there-
fore, authority-existed to override the bona fide
seniority system in order to effectuate the purposes of
the 1980 decree. :

The Court ‘disagreed wnth the premise of the
argument. This approach, the Court said, ‘“overstates
the authority of the trial court to disregard a seniority
system in fashioning a remedy after a plaintiff has
successfully proved that an employer has followed a
pattern or practice hav&ng a dicriminatory effect on
black applicants or employees.” Id. at 12588. The
Court noted that “[i]f individual members of a
plaintiff class demonstrate that they have been actual
victims of the discrimjnatory practice, théy may be
awarded competmve seniority and given their rightful
place on the seniority roster.” Id. Citing Teamsters,
the Court explained that “mere membership in the

disadvantaged class is insuffici¢nt to warrant a seniori-

ty award; each individual must prove that the discrim-
inatoty practlce had an impact on him.” Id.* In this
case, however, “there was no finding that any of the
blacks protétted from layoff had been a victim of
discrimination ahd no award of competitive seniority
to any of them.” Id. The Court concluded: “[I]t
therefore seems. . .that in light of Teamsters, the
Court of Appeals imposed on the parties as an adjunct

‘of settlement something that could not have been

' lndood the Court noted:
Even when an individual shows that the discriminatory
practice has had an impact on him, he is not automaticatly’
entitled to have a non-minority employee laid off to mak®room,
L for him. He may have to wait until a vacancy occurs, ‘and if
there are non- mmonty employees on layoﬂ' the Court must
balance the equities in determining who is entitled tg the job.
1d. at 2588 (citations omitted). The Court noted that **[lJower-courts
have uniformly held that relief [even) for actual victims does not

extend to bumping employees previonsly occupying jobs.” Id. at
2588 n.11. :

Y

ordered had the case gone to trial and the plaintiffs
proved that a pattern or practlce of discrimination
existed." Id. , )

The Court then reasoned that the’ conclusion in
Teamsters ‘'that a court can award competitive senior
ity only when the beneficiary of the award has actual
been ayvictim of illegal discrimination is consnstent
with the policy behind "§706(g) of Title VII, which®
affects the remedies dvailable in Title VII Imganon. ”
Id. at 2588-89 (emphasis added).’ |
The Court continued:

That policy, which is to provide make-whole relief only to
those who have been actual victims of illegal discrimination,
was repeatedly expressed by the sponsors of the Act during
the congressional debates. Opponents of the legislation that
became Title VII charged that if the bill were enacted,
employers could ¥ ordered to hire and promote persons in
order to achieve a racially-balanced work force even though
those persons had not been victims of illegal discriminagionf.
Responding to these charges, Senator Humphrey explained
the limits on a court’s remedial powers as follows: 'Y

“No court order can require hiring, reinstatement, admis-
sion to membetship, or paymerit of back pay for anyane
who was not fired, refused employment or advancément
or admission to a union by an agf of discrimination
forbidden by this title. This is stated expressly in the last
sentence of Section 707(e) [enacted without relevant
change as §706(g)]. . . .Contrary to the allegations.of
some opponents of this title, there is nothing in it that will
give any power to the Commission or to any court £Q
require. . .firing. . .of employees in order to meet a
racial ‘quota’ or to achieve a certain racial balance. That
bugaboo has been brought up a dozen times; but is
nonexistent.” 110 Cong. Rec. 6549 (remarks of Sen.
Humphrey). :

An interpretative memorandum of the bill entered into the
Congressional Record by Senators Clark and Case fkewise
made clear that a court was not authorized to give
prefercntial treatment to non-victims. “No court order can
require_hiring, reinstatement, admission to membership, or
payment of back pay for anyone who was not discriminated
against in violation of [Title VII]. This is stated expressly in
the last sentence of section [706(g)]. . . .” Id, at 7214.!

Similar assurances concerning the limits on a court’s
authority to award make-whole relief were provided by
supporters of the bill throughout the legislative process.-For

* Section T06(g) (see note 4) is that part.of Title VII which provides

~ a court with authority to remedy violations of Title VII, either by

consent decree-or by a judgment entered after trial. As such, it
provides the basis for a court’s authority to provide relief in hiring
and promotions, a8 well as in other aspects of employment. The last
sentence of section 706(g) has served as the basis for the argument
that a rt may provide relief only to attual victims of an
employer’s discrimination. ‘

’
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. cxample, following passage of the Hill in the House, its

Republican House sponsors pubhshcd a memorandum

Hescribing the bill. Referring to the remediul powers given
the courts by the bill, the mcmorandum stated: “Upon
conclusion of the trial, the federal court may enjoin ap
~employer or labor organization from practicing further
discrimination and may order the hiring or reinstatement of
an employee or the ptance or reinstatement of a union
member. But Title
quotas‘in business or unions. .~ ."Id., at 6566 (emphasis
‘added [by the Court}). In-like ‘manner, the principal Senate
Sponsors, in a bi-partisan news letter delivered during an
attempted filibuster to each senator supporting the bill,

explained that “[u]nder title YII/ not even a Court, much '

less the Commission, could order racial quotas or the hiring,
~ reinstatement, admission to membership of payment of back
© pay for anyone who is not dlscnmmated agamst in violation
of this title.” Id., at 14465.

Id. at 2589-90 (footnotes omitted).

The Court also relied on the legislative history of

the 1972 amendments to Title VII, as well as its
rulings in Teamsters and Franks v. Bowmdh Transpor-
tation Co.," in conc"luding that judicial relief under
Title VII can be accorded only to actual victims of the
employer’s discrimination.

The Court then quickly rejected the court of
appeals’ third rationale, that the district court did **
more than that which the City unilaterally could .ha"ve
done by way of adopting an affirmative action
program.” Id. at 2590. Explicitly declining to decide
whether *“a public employer. . .could have taken this
course without violating the law,” the Court said that
the city took no such course and actually objected to
the modification. Accordmgly, that lssue was not
before the Court. Id.

The Court also rejected the argument that the
" consent decree was properly “modified pursuant to
the district. court’s equity jurisdiction” under an
earlier decision of the Court, United States v. Swift &

Co."* The Court stated: “But Swift cannot be read as

authorizing a court to impose a modification of a
decree that runs counter to statutory policy, . . .here
§§703(h) [the seniority provision] and 706(g) [provid-
ing the basis of a court’s remedial authority] of Title
VIL.” Id. at 2590 n.17 (emphasis added).

" 427 U.8. 947 ( 11)76’) -
" This issue raises the constitutional questjon of whether, under
the equal protection clause of the 14th amendment, a péffernment
employer may voluntarily prefer nonvictims of its discrimination at

’

11 does not permit the ordering of racial-

-

Justice O’Connor’s Concurring
Opinion :
Justice O Com;f)?\ who joined the majorlty s opm-

ion, concurredpin the Court’s titatment of these
difficult issugh,” and wished to state her “u'nderetand
ing of what the Court holds today " Id at 2591
(e} Connor, §., concurring). :

She agreed with the Court that the case was not
moot because a controversy continued that could not
“be resolved merely by vacating a preliminary injunc-
tion. As a result of the injunction, she wrote, sonie

black firefighters had obtained added seniority and the .

‘increased job opportunities such higher seniority
entails. If the city does not vigorously defend the
preexisting seniority system, “it will have to cope with
deterioration in employee morale, labor unrest, und
reduced productnvnty " Id. Because these and other

“collateral effects of a dispute remain arid continue to’
affect the relationshiff of ‘litigants, the cdse is not
moot.” Id. (footnote omitted). 4

Turning to the merits of the case, Justice O’Connor

" viewed the place of this case in the history®of the

parties’ litigation as dictating the Court's result.
Although the city was a party to both an ggreement
with the ?m and the consent decree, the respon-
dents neithér sought the llmlon s participation fn the
‘negotiations of their decree with the city, nor included
the seniority system as a subject of the anOtlatl*C
and whived all rights to seek further relief. When the
layoffs occurred, the district court ruled that the
seniority system had not beén adopted or applied with
discriminatory intent, holding instead that modifica-

tion of the decree was appropriate because of the .

system’s discriminatory effects. Justice Q’Connor ob-

. served that, had the respondents presented a plausible

case of discriminatory intent in' the adoption or
application of the seniority system, the Court would
have been “hard pressed” to decide that the prelimi-
nary injunction was an abuse of discretion. /d. at 2592,
But the lower courts rejected the claim that the
seniority system reflected intentional discrimination.
A showing that the seniority system had a dispropor-
tionate effect would have been insufficient to sustain
the preliminary injunction because Title VII “affirma-
tively protects bona fide seniority Yystems, including
.those with discriminatory effects on minorities.” /d.

the-expense of innocent third parties on the basis of race. That issue
was present in Bratton v. City of Detroit, which the Court declined

to hear earlier in 1984, -

ol 280 US. 106, 114-15 (1932),

*




unilaterally nfodify a consent decree. to adjust racial imbal--

Adopting the reasoning of the Court and Justice
Stevens that t&he consent decree itself could not be
fairly interpreted to support the injunction, Justice

O’Connor then stated that a district court cannot: -

ances or*to provide retroactive relief that abrogates legiti-
mate expectations of other employees and applicants. . . .A
court may not grant preferential treatment to any individual
or groupsimpiy because the group to which they. belong is
adversely affected by a bona fide sepiority system. Rather, a
court may use it, remedial powgrs, including its power to
modify a consent decree, only to prevent future violations

and to compensate identified victims of unlawful discrimina- .

tion, .

p!

Id. at 2593 (citations omitted)."

Justic2 O’Connor found ‘“‘persuasive the Court’s.

reasons for holding Title VII relevant to analysis of
the modification issue. . .and the Court’s application
of Title VII's provisions to the facts of the present
controversy.” - Id. at 2593 n.2. Justice O’Connor
explained fhat the réspondents in 1980 could have
goné to trjal, established discrimination in the depart-
ment’s pabt hiring, practices, identified the victims, and

““possibly” obtained limited forms of retroactive se-

? .

niority. Alternatively, in negotiating the decree, they
could have sought the participation of the union,
identified specific victims, and obtained limited retro-

"active relief. Because the respondents did none of these

things and “waived their right to seek further relief,”
to allow them *“to obtain relief properly reserved for
only identified victims or to prove their victim status
now would undermine the certainty of obligation that
is condition precedent to employers’ acceptance of,
and unions’ consent to, empldyment discrimination

. settlements.” /d. at 7593. She found that modifications

requiring maintenance of racial balance not only
would discourage valid settlements of employment
discrimination cases, but also would operate to impede

them. “Thus, when the Court states that this preferen-’

tial relief could not have been awarded even had this
case gone to trial,. . .it is holding respondents to the
bargain they struck during the ¢dnsent decree negotia-
tions in 1980 and thereby furthering the statutory
policy of voluntary settlement.” Id. at 2594 (emphasis
in original) Justice O’Connor’s conclusion wag “[t]hat

w lndecd '[c]ven whcn its remedial powers are properly invoked, a

s

L

district court may award preferential treatment only after carefully ’

balancing the competing interests of disoriminatees, innocent
employees, and the employer. In short, no matter how significant
the change in circumstance, a district court cannot unilatetally
modify a consent decree to adjust racial balances in the way the
District Court dld here.” Id, at 2593 (citations omitted). -

4

?

the District Court had no authority to order the {Fire]
Department to maintain its current racial balance or
to provide preferential treatment to blacks.” Id.

Justice Stevens’ Concurrmg Opinion

Justice Stevens found that the case was not moot
because the district court’s preliminary ‘injunction
remained reviewable dpe to its continuing effect on the

. ®

city’s personnel policies. Justice Stevens concluded’

that the likelihood that the city would have to have
another layoff was not so remote as to give it no stake
in the outcome of the litigation.- Id. at 2594, (Stevens,
1., concurring in-the judgment).

With respect to the Court’s discussion of Title VII,

Justice Stevens stated that it was “wholly advisory.”
In his judgment, the case involved no Title VII issues,
only the administratign of a consent decree If the
consent decree justified the dlstnct court’s prehmmary
injunction, he wrage, the injunction should have been
upheld “irrespective of whether Title VII would
authorize a similar injunction.” Id."

Justice Stevens concluded that the -injunction was
invalid as a matter of construction of the consent

decree: “There is simply nothing in the record to

justify the conclusion that the injunction was based on
a reason onstruction, of the consent decree.” Id. at
2595. HE& also rejected the argument that *“‘changed

_ circumstances” justified the injunction as a modifica-

tion of the decree. Circumstances had not changed;
when the decree was entered, “it was apparent that
any future Seniority-based layoffs would have an
adverse effect on blacks.” Id.

L4

Justice Blackmun’s -Dissenting
Opinion

Justice Blackmun, joined by Justices Brennan and
Marshall, Nted, arguing that the case was moot,
that the Court applied an incorrect standard,in
reviewing the case, and that both the consént decree

and Title VII permit the relief ordcred by the district
court.

Mootness '
Justice Blackmun stated that becayse all laid-off

‘workers had been rehired, the case, although “live” at

¢ Justice Stevens shared Justice Blackmun's’'doubts’ that in Tltle

_ VII litigation “'a consent decree cannot authorize anything “that

would not constitute permisaible relief under Title VIL" Sections

- 703(h) and T06(§), he stated, “do not place any limitations on what

the parties can agree to in a consent decree.” Id. at 2594 95 n.3, The
majority opinion explicitly rejected this view. Id. at 2587 n.9.

Ty



its- start, had become moot, rendering the Court’s
opinion “wholly advisory.” Id. mt 2596 (Blackmun, J.,
dissenting). When a courtfdeclares a case moot, it
! vacates the judgment and reinstates the legal relation-
ship of the parties existing prior to the bcginni‘ng of
the lawsuit. Such an action here, Justicé Blackmun
asserted, would allow the parties to start &gsh should
future layoffs become necessary.

~ Justjce Blackmun rejected the Court's statement
that “even if the preliminary injunction applies only to
the 1981 layoffs, the ‘rulings’ that formed the ‘predi-
. cate' for the preliminary injunction ‘remain undis-
turbed.”” Id. at 2597. Justice Blackmun stated that
wacating the judgmént “would‘also vacate whatevet
‘rulings’ formed the ‘predicae’ for that judgment,’s
since thére is no " ‘ruling’ that has a life independent of
" the judgment.” Id. Justice Blackmun found “equally
remarkable” the Court’s “notion” that the case is not
moot because the respondents still defend the district
court’s ruling. A party need not concede that his case
lacks merit in order to argue mootness, he pointed out:
With respect to the Court's conclusion that the lost
wages and seniority of the white employees keep the
controversy justiciable, Justice Blackmun argued that
the city's ability to make these employees whole is
unaffected by the preliminary injunction and that even
“the Court concedes that there is doubt whether, in
fact, the union possesses any enforceable contractual
rights” against the city. Id. at 2599."

Proper Standard of Review

Justice Blackmun asserted that the Court also
ignored the proper standard of review—whether the
district court abused its discretion—by incorrectly
treating the prelithinary injunction as g' it were a
permanent injunction on the merits of the case.'*
“After taking jurisdiction over a controversy that no
longer existfed], the Court review[ed] a decision that
was nevér made.” Id. at 2600)

$tatement of the Issue .
Moreover, the Court misstated the issué in the case
when it focused on “the District Court's power to
‘ente[r] an injunction requiring white employees to be
laid off.’” Id. at 2602, The preliminary injunction
neither required the city to lay off any employees nor

" Justice Blackmun also noted that the Coutt’s decision in this case
would not provide the affected employees with either backpay or
seniority because both the chy"and the union were petitioners, not,
adversaries. /d, at 2398 '

" Preliminary injunction are issued before a full factual record has

abrogated the contractual rights of any white employ-
ees. Properly stated, the dissent contended, the issue is

the district court’s authority “to enjoin & layoff of
morg than a certain nimber of blacks.” /d. '

District Court’s AutHority

Interpretation of the Consent Decree

Construing the terms of the consent decree essen-
tially as a contract,. Justice Blacktmun indicated that
the district court had authority to egpforce the consent
decree pursuant to a paragraph in the decree provid-
ing that “[tJhe Court retains jurisdiction of this action
for such further orders as may be necesssary or
appropriate to effectuate the purposes of this decree.”
The decree also’ contained a provision requiring
“reasonable, good faith efforts’” to meet the decree's
hiring and promotion goals. /d. at 2603. By treating
the district court's preliminary injunction as'a perma-
nent one, however, Justice Blackmun argued, the
Court first deprived the respondents of the opportuni-
ty to build a factual record demonstraftng that .the
proposed layoffs violated the decree and then faulted -
them for ha‘/ing failed to do so. /d. If the trial court
had determined that the layoffs would “frustrate” the
purposes of the consent decree, *“‘then the decree
empowered the District Court to enter an appropriate
order.” Id. at 2604.

Authority. to Modify a Consent Decree

Disagreeing with the Court’s position on the inher-
ent power of the district court to modify the decree,
the dissenters, citing an earlier Court decision, noted
that a Federal trial court, as a court of equity, has
inherent power “to modify an injunction in adaptation
to changed conditions. . . ." Id. The dissent charged
the Court with overlooking an important distinction
between “individual relief’ and ‘“race-conscious class
relief” under section 706(g) of Title VII. Id. at 2605.
Justice Blackmun, citing decisions by virtually every
Federal appellate court, stated that in addition to
“make whole” relief, which is available only if the
plaintiff can show individual discrimination, the
courts of appeals have unanimously held that race-
conscious affirmative remedies are also appr?triate
under section 706(g). Id. at 2606 and n.10. The dissent

been completed and usually in considerable haste. Consequently,
reviewing courts, Justice Blackmun argued, should not equate the
rulings in these circumstances with a ruling on the merits after a
trial, '

. ' '

14 :



)
_ A WL
" stated that *“[t]he purpose of such [racéconscious)

_relief is not to make whole any particular individual,
but rather to remedy the present class-wide effects of
past-discrimination or to prevent similar discrimina-
tion*in the future.” Id. at 2606. Further, “[blecause
these ‘cases arise out of a consent decree,. . .it
is. . .impossible for the Court to know the exteit and
nature of any past discrimination by the city.” /d.

According to Justice Blackmun, the Court’s reli-
dhce on Teamsters was erroneous. Justice Blackmun
explained that only individual claims for relief were
before the Court in Teamsters because earlier in the
litigation the parties had negotiated a consent decree
with race-conscious provisions settling all classwide
claims; the layoffs in Srorts, however, exclusively
concerned classwide, race-conscious relief. Id. at
2608."  Teamsters, he said, did not address “‘the
naturé of appropriate affirmative class relief that
would have been available had such relief not been
provided in the consent decree between the parties.”
Id

Although he acknowledged that “many in Congress
(int1964] opposed. . .race-conscious remedies,” Jus-
tice Blackmun contended that: !

there s [legislative] authority that supports a narrower
interpretation of §706(g). Under that interpretation, the last
sentence of §706(g) addresses only the situation in which a
" Justice Blackmun added that “fa]ny suggestion that a consent
decree can provide relief only if a defendant concedes liability would
drastically “reduce. . .the incentives for entering into consent
decrees,” thus discouraging the kind of voluntary settlement of Title
VII cases the Court had earlicr said Congress wished to achieve. Id.
at 2607.

-8

plaintiff demonstrates that an em'ploycr has engaged in

unlawful discrimination, but-the employer can show that a -

particular individual would not have received the job,
promotion or reinstatment even in the absence of discrimina-
tion because there was also a lawful justification for the
action. '

Id. Moreover, in 1972 Congress spﬁcif{cully added to
section 706(g) a phrase permitting “any other equita-
ble relief as the court deems appropriate,” and the
Senate specifically rejected an amendment intended to
prohibit employment goals and quotas.' )

Notjag that Justice White and three other Justices
had joined in an opinion in University of California
Regents v. Bakke," which stated that Title VII does
not bar the remedial use of race, and that the

. unanimous view of the courts of appeals was that Title

VII does not prohibit race-conscious remedies, Justice
Blackmun stated his view of the scope of the Court’s
decision:

Because the Court’s opinion does not even acknowledge this
consensus, it seems clear that the Court’s conclusion that the
District Court “ignored the policy” of §706(g) is a statement
that the race-conscious relief ordered in these cases was
broader than necessary, not that race-conscious relief is
never appropriate under Title VII.

. Id at 2610.

*  The majority opinion addressed the argument that the 1972
amendments to Title VII permit race-conscious remedies and came
to the opposite conclusion. /d. at 2590 n.15.

438 US. 265, 353 n.28 (1978) (opinion of Brennan, White,
Marshall, and Blackmun, JJ.). .
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FIREFIGHTERS LOCAL UNION ‘NO.
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« Carl W. STOTTS et al.
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After consent decrees had been en- '0

tered in equal employment opportunity
case against city, worker moved to restrain
city from implementing - layoff proposal in
manner affecting minority firemen. The
United States District Court for the West-
ern District of Tennessee modified the de-
crees and enjoined proposed layoffs and
demotions of mino¥ity firemen. The Court
of Appeals, Sixth Circuit, affirmed, 679
F.2d 641, City and union filgd petitions for

+ certiorari, which were grahted, and the

>

* Together with No. 82-229, Memphis Fire Depanrt-

ment et al. v. Stotts et al.,, also on certiorari to

the same court, .
’

Repginted with permission from*104 S.Ct. 2576-2610, Copyright ,

4
4



I*llll"l"l(.ll'l‘l&llb LOCAL UNION NO. 1784 v. STOTTS

2677

Clie as 104 8.Ct. 2576 (1984) =

casey were ('onsolldat,ed for oral argument.
The Supreme Court, Justice Whlte,' held
that: (1) the cases were nat moot; (2) the
District Court exceeded its powers in enter-
ing.an injunction requiring white employ-
ees W be laid off when an otherwise appli-
cable seniority system would have called
for the layoff of black employees with Iesq’
seniority; and (3) the District Court's order
could not be justified as enforcing terms of
the agreed-upon consent decree, as carry-
ing out the purposes of the decree, as being
within inherent authority to modify the de-
cree, as being consistent with strong policy
favoring voluntary settlement of Title VII
actions, as being within the court’g authori-
ty to award make-whole relief or as a vnhd

~ Title VII remedial order.

.

Judgment of the Court of Appeals re-
versed.
Justice O'Connor filed'concurring opin-
ion. . .
Justice Stevens filed opinion concur-

ring on the judgment.’

»Justice Blackmun dissented and filed
opinion in which Justice Brennan and Jus-
tice Marshall jomed

A

1. Federal Courfs =460

~Where it appeared from its terms that
injunction was still in force and that, unless
set aside, compliance would be required in
the future, and where, in any event, man-
dated modification of consent deeree con-
tinued its impact on parties in that, unless
overtyrned, court rulings would remain in
effect and would require city to obey modi-
fied consent decree ang to disregard its
seniority agreement in making future lay-
offs of employees, case was not mool as
against conention that all white employees
laid off as{result of injunction had been
restored to duty only one month after lay-

off and those who had been demoted had
gince been offered backNheir ojd’positions.
2. Federal Courts =460 '

" Where unless judgment of Court of

Appeals was reversed, laid off or “bumped:
down” employees would have back pay

.
4

‘

claims, judgment would have qontmulng ef-
fect on city’s management of its fire de-
partinent, and case was not moot despite
contention that all white employees laid off
as resull of injunction had been restored to
duty and that those démoted had been of-

fered back gheir old positiond.
gheir old p ,

8. Federal Courls 460

As long as parties have concreto inter-
esl in outcome of litigation, case is not
moot, notwithstanding siz¢ of dispute, and
amount of money and seniority at stake did
‘not determine rhootness though not much
money or, seniority were involved.

v4. Federal Courts 460
Respondents could not invoke jurisdic-
“tion+of federal courtl to obtain favorable
modification of consent decree.and then
insulate that ruling from appellate review
by claiming that they were no longer inter-
ested in the matter, particularly when mod-
ification continued to have adverse“effects
on the other parties to the action.

5. Federal Civil Procedure 2397

Scope of consent decree must be dis-
cerned within its four corners, not by refer-
ence to what might satisfy purposes of vne
of the parties to it or by what might have
been written had party established his fac-
tual claims and legal theorfes in litigation.

6. Federal Civil Procedure 22397

Iixpress terms of consent decree could
not be construed as contemplating that in-
junction would be entered to preclude city,
as employer of firemen, from following se-
niority system adopted by the city and un-
ion.

7. Civil Rights =46(7)
Federal Civil Procedure ¢=2397
It was reasonable to believe that “rem-

edy” which it was purpose of consent de- S

cree to provide would not exceed bounds of
remedies appropriate under Title VII, at
least in absence of some express provision
to that effect, and city no doubt considered
its seniority system to be valid and had no
intention of departing from it when it
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agreed to consent decree, and thus injune-
tion precluding city as emplover fr()m._fi)l-
lowing seniority system adopted by cty

and union was not fustifiable as merely

enforcing agreement of the parties as re-
flected in prior consent decree.  Civil
Rights Act of 1964, 88 701 et seq., 703(h),
as amended, 42 US.C AL 88 2000¢ et seq.,
2000e~2(nh).

8. Federal Civil Procedure €22397
District court’s authority to impose
modification of decree was not wholly de-
pendent on decrec. and Title VI necessari-
Iy acted as hmit on the distriet court's
authority to modify decree over objections
of employer, 1ssue bemng not subject to
resolution solokmehy reference to terms of
consent decree and notions of equity. - Givil
Rights Act of 1964, 88 701 et seq., 703(hf,
as amended, 42 U.S.C.A. 88 2000¢ et seq.,
2000e-2(h). :

9. Civil Rights ¢=9.12
Title VII provision that it is not unlaw-
ful employment practice to apply different
standards of compensation, or different
terms, conditions or privileges of employ-
®*ment pursuant to bona fide seniority sys-
tem provided that such differences are not
result of intention to discriminate because
of race permits routine application of se-
niority system, absent pr:mf of intention to
discriminate.  Civil Rights Act of 1964,
§ 703(h), as amended, 42 U.S.C.A. & 2000e-
2(h).

10. Federal Civil Procedure 2397

“Settlement theory” as support for in-
Junction assertedly based nupon consent de-
cree or modification thereof had no applica-
tion*where there was no "settlement” with
respect to disputed issue.

11. Civil Rights €=46(7)

If individual members of plaintiff class
demonstrate that they have been actual
victims of discriminatory employment prac-
tice, they may be awarded competitive se-
niority, but mere membgmhip in disadvan-
taged class is insufficient and each individ-
ual must prove that the . discriminatory

{ practice had impact,on him, and even if he

« .

€
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shows such impact, he is not automatically
entitled to have nonminority employee laid
off to make room tor him, but he may have
to wait until vacancy occurs, and if there
are r}muninority employees on layoff, court
must balance equities in determining who
i entitled to the Jjob. Civi) Rights Act of
1964, 8% 701 et seq., T03(h), as amended, 42
U.5.C.AL 8% 2000e el]\'q.. 2000e-2(h).

12. Civil Rights e=48(7) .
Judicial  precedent that court can’
award competitive seniority only when ben-

eficiary of award has actually been vietinge ©

of illegal diserimination is consistent with
pohicy behind Title VIl provision affecting
vemedies, available i Titic Vil litigauon,
which policy is to provide make-whole relief
only to those who have been actual vietims
of illegal diserimination. “Civil Rights Act
of 1964, & 706(g), as amended, 42 U.S.C.A.
§ 2000e-H(g).

13. Civil Rights e=46(2)

Court in Title VII case is not authoriz-
ed to give preferential treatment to nonvie
tims. Civil Rights Act of 1964, § T06(g), as
amended, 42 US.C.A. § 2000e-5(g).

14. Civil Rights ¢46(2)
The 1972 amendments of Title VII evi-

dence emphatic confitmation that federal
courts are empowered to fashion such re-

lief as particular circumstances of case
may require to effect restitution, making
whole insofar as possible “the victims of
racial discrimination.” Civil Rights Act of
1964, 8& 703(h), T06(g), as amended, 42 U5,
C.A. 88 2000e-2(h), 2000e-b(g); 42 U.S.
C.A. 5§ 1981, 1983.

15. Civil Rights &=46(7)

Injunctive order precluding city as em-
ployer from following seniority policy man-
dated by seniority system adopted by city
and union was in conflict with policy behind
Title VII provision for relief to be ordered
by the court. Civil Rights Act of 1964,
§ 706(g), as amended, 42 U.S.C.A. § 2000e-
B(g); 42 US.C.A. §§ 1981, 1983,

.

'
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16. Civil Rights ¢=13.4(6) -

Under statute providing for the equal
rights of all citizdns and 1871 civil rights
statute, relief i authorized. only when
there is proof or admission™® intentional
discrimination. 42 UI%.C.A. 55 1981, 1983,

17. Civil Rights &=48(3) _ .
-That city-as employer could have done,
by way of adopting affirmative action pro-
gram, what district court ordered city to do
was insufficient to justify the district
court’s order. Civil Rights Act of 1964,
§8§ 703(h), T06(g), as amended, 42 U.S.C.A.

~ 88 2000e-2(h), 2000e-5(g).

18 “-‘edeml Civil Procedure 22643

Court is not authorized pursuant to its
equity le‘NdlCtlon to impose rmpodification
of decree-counter' to statut,ory(pohcy Civil
Rights Act of 1964, §§ 703(h), 706(g), as"
amended, 42 U.S.C.A. 58§ 2000e%2(h),
2000e~5(g).

Syllabus **

. Respondent Stotts, a black member of
petitioner Memphis, Tenn.,, Fire Depart-
ment, filed a class-action in Federal District
Court charging that the Department and
certain city officials were engaged in a
pgwrn or practice of making hiring and
promotion decisions on the basis of race in
violation of, inter alia, Title VII of. the
Civil Rights Act of 1964:. This actién wgh~
consolidated with an action filed by respon--
dent Jones, also a black member of the
Department, who claimed that he had bheen
denied a promotion because of his race.

“Thereafter, a consent decree was entered

with the stated purpose of remedying the
Department’s hiring and promotion prac-
ticeg with respect to blacks. Subsequently,
when the city announced * that projected
budget deficits required a reduction of city
employees, the District Court entered an
order preliminarily enjoining the Depart-
ment from following its seniority $ystem ih
determining who would be laid off as a

** The syllabus constitules no part of the opinion

of the Court but has been prepared by the Re

~ porter of Decisions for the convenience of the ;

resuliaf the budgetary shortfall, since the

" proposed layoffs would have a racially dis-
ctiminatory effect and the seniority system

was not & bona fide one. A modified layoff
plan, aimed at protecting black employees
80 a8 to comply With the court’s orde, was:
then presented and approved, and. Idyoffs
pursuant to this plan were nrrled ,ouf.
This resulted in whlte employees with ‘more
seniority than black employees. being 1aid
off when the otherwise dpphcable seniority
qystem would have called for the, layoff of -
black employees with less seniority, The:
Court of Appeals affirmed, holdmg that &
although the District Cqurt was wrong in

holding that the .seniority system wa_s not fv e

-bona. fide, it had acted properly in mbdlfy
ing the consent decree.

Meld:

1. These cases are not rendered moot

by the facts that the prehmmary mJunctlon
purportedly dppfued only to 1981 layoffs,
that all white employees laid off as a result
of the injunction were réstored 'to duty only
one month after their layoff, and that oth-
ers who were demoted have heen offered
back their old positions. First, the injunc-
tion is still in force and unleks set aside
must be complied with in connection with
any future layoffs. Second, even if the
injunction applied only to the 1981 layoffs,
the predicate for it was the ruling that the
consent decree must be modified to provide
that the layoffs were not to reduce the
percentage of black employees, and the
lower courts’ rulings that the seniority sys-

tem must be disregarded for the purpose of .

achieving the mandated result rémain un-
disturbéd, Accordingly, the inquiry is not
merely whether the injunction is still in
effect, but-whether the mandated modifica-
tion of the consent decree continues to

. have an impact on the parties such that the

i

cases remain alive.  Respondents have

Hailed to convince this Court that the modi-

fication- and the pro tanto invalidation of
the seniority system are of no real concern
to the city because it will never again con-

reader. Sce United States v. Detroit Lumber Co.,
200 U.S. 321, 137, 26 S.CL. 282 287, 50 L.Ed.
499,

. 19

25"19?'
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'bempla;t_ﬁ; layoffs that-if carried out in ac-
cordagce with the seniority system would
odified decree. Finally, the

. ’ iolate the
\jw‘nent below will have a continuing ef-
v - fect on management of the Fire [Jfpart-

ment with respect to making whofe the
white employees who were laid off and.
thereby lost a month's pay and seniority, or
who were demoted and thercby may have
backpay claims. Unless that judgment is
reversed, the layoffs and demotions were
in accordance with the law. The fact that
not much meney and-seniority are involved
does not determine mobtness. Pp. 2583~
25685.

2. The District Gourt’s preliminary in-
junction cannot'be justified either as a ef-
fort to enforce the consent decree or,as a
valid modification thereof. Pp. 2585-2590.

(a) The injunction does not merely en-
force the agreement of the parties as re-
flected in the consent decree. The scope of*
a consent decree must be discerned within

- its four corners. Here, the consent decree
makes no mention of layoffs or demotions
nor is there any suggestion of an intention
.to depart from the existing seniority sys-
tem or from the Department’'s arrgnge-
ment with the union. It therefregcannot
be said that the decree’s express terms
contemplated that such an injunction would
be entered. Nor is the injunction proper as
carrying out the stated purpose of the de-
cree. The remedy outlined in the decree

- did ngt include the displacement of white
' employees with seniority over blacks and
cannot reasonably be construed to exceed
the bounds of remedies that are appropri-
ate under Title VII. Title VII protects
‘-—'*’\% bona fide seniority systems, and it is inap-
propMate to deny an innocent employee the
benefits of his seniority in order to provide
a reraedy in a pattern-or-practice suit such
an this. Moreover, since neither the union
nor the white emplbyeeg were parties to
h the suit when the consegt, decree was en-
tered, the entry of such decree cannot be
said to indicate any agreement by them to

any of its terms. Pp. 2586-2687.

-«

w
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(b) The theory that the atrQng policy
favoring voluntary settlement of Title VII
actions permits consent decrees that en-
croach on seniority systems does not justi-
fy the preliminary injunction as a legiti-

'mate modification of the consent decree.

That theory has no appligation when there

is no “séttlement” with fespect to the dis-
puted issue, such as_hefe where the con-
sent decree neither awarded competitive
seniority to the minority employees nor
purported to depart from the existing se-
niority system. Nor can the injunction be
8o justified on the basis that if the allega- -
tions in the complaint had been proved, the
District Court could have entered an order ¢
overriding the seniority provisions. This
approach overstates a trial court’s authori-
ty to disregard a seniority systemin fash-
ioning a remedy after a plaintiff has
proved that an -employer hgs followed a
pattern or®ractice having a discriminatory
effect on black employees. Here, there
was no finding thas any of the blacks pro-

" tected from layoff had been a victim of

discrimination nor any award of competi-
tive senionity to any of them. The Court of
Appeals’ holding that the Distriet Court’s
order modifying the consent decree was
permisgible as a valid Title VII remedial
ordér.ignores not gnly the ruling in Team-
sters v. Unsted States, 431 U.S. 324, 97

-8.Ct.»1843, 52 L. Ed.2d 396, that a court can

award competitive seniority only when the
beneficiary of the award has actually been
a victim of illegal discrimination, but also
the policy behind § 706(g) of Title VII of
providing make-whole relief only to such
victims. And there is no merit o the argu-
ment that the District Court ordered no
more than that which the city could have
done by way of adopting an affirmative-ac-
tion program, since the city took no such
action and the modification of the decree
was imposed over its objection. Pp. 2687-
2590. :
679 F.2d 641, reversed.

Allen S. Blair, Memphis, Tenn., or peti-

" tioners. »

15
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Sol. Gen. Rex E. Lee, Washipgton, D.C,,
for the U.S. as amicus curiae, by speciz_tl_
leave of Court, .

Richard B. Fields, Ml-myhi:;, Tenn., for®

~ respondents,

Justice WHITE, delivered the opinion_ of
the Court. ) '
) l'otitionerso}ll_allenge the Court of Ap-
pehls’ approval of an order enjoining the
City of Memphis from fallowing its g€niori-
ty system in determining who must be laid

coff as a result of a budgetary shortfall.

Respondents contend that the injunction
was necessary to effectuate the terms of a»
Title VII consent decree in which the City
agreed to undertake certain obligations in

“order to remedy past hiring and promotion-

al prattices. Because we conclude that the
order cannot.be justified, -either as an ef-
fort to enforce the consent deécree or a5 a

" valid modification, we reverse.. .-
*

1

In 1977 respondent Carl Stotts, a black
holding the position of fire-fighting captain
in the Memphis, Tennessee, Fire Depart-
ment, filed a class action complaint in the
United States District Court for the West-
ern District of ‘Tennessee. The complaint
charged that the Memphis Fire Departinent
and other city officials were engaged in a
pattern” or practice of *making hiring and
promotion decisions on the ‘basis of race in
violation of Title VII of the Civil Rights
Act of 1964, 42 U.S.C. & 2000e et seq., as
well as 42 1.5.C. 88 1981 and 1983. The
District Court certified the case as a class
action and consolidated it with an individual
action subsequently fijed by respondent
Fred Jones, a black fire-fighting private in
the Department, who claimed that he had
been denied a promotion because of his
race. Discovery proceeded, settlement ne-
gotiations . ensued, and in due course, a
consent decre® was approved and entered
by the District Court on April 25, 1980,

The stated purpose of the decree was to
remedy the hiring and promotion practices
“of the Department with respect to

o

*

blacks.” 679 F.2d hd1, 575-576 (CA6 1982)
(Appendix).  Accordingly, the City agreed
to promote 13 rdameq individuals and to
provide backpay to 81 employees of the
Fire Department. It algo adopted the long-
term goal of increasing the proportion of
minority representation in each job classifi-
cation in the Fire Department to approxi-
mately the proportion‘ of blacks in the labor
force in Shelby County, Tennessee. How-

ever, the City did not, by agreeing to the -

décree, admit “any violations of law, rule
or regulation With respect to the allega-
tions” in the complaint. /d., at 5%d. The
plaintiffs waived any further relief save to

2581
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enforce the decree, ibid., and the District

Court retained jurisdiction” “for such fur-
ther orders as may be necessary or appro-
priate to effectuate the purposes of this
decree.” [Id., at 578‘. '

 The long-term Hiring goal outlined in the

decree paralleled the provisions of a 1974
consent decree, which settled a case

_brought against the City by the United
States and which applied citywide. Like

the 1974 decree, the 1980 decree also estab-
lished an interim hiring goal of filling on an
annual basis 50 percent of the job vacan-
tiey in the Department with qualified black
applicants. The 1980 decree contained an
additional goal with respeet to promotions:
the Department was td attempt to ensure
that 20 percent of the prometions in each
job classification be given to blacks. Nei-
ther decree contained provisions for layoffs

. or reductions in rank, and neither awarded

any competitive seniority. The 1974 decree
did require that for purposes of promotion,
transfer, and assignment, seniority was to
be computed "“as the total seniority of that
person with the City.” [Id., at 572.

In early May, 1981, the City announced
that projected budget deficits required a
reduction  of non-essential  personnel
throughout the City Government. Layoffs
were to be based on the “last hired, first
fired” rule under whigh city-wide seniority,
determined by each employee’s length of
continuous service from the latest date of
permanent employment, was the basis for




deciding who would be laid off. If a senior
employee's position were abolished or elimi-
nated, the emplbyee could “bump down” to
a lower.ranking position rather than be laid
off. As the Court of Appeals later poted,
this layoff policy was adopted pursuant to
the seniority system -“mentioned in the
1974 decree and ... incorporated in the
City’s memorandum with the Union.” 679
F.2d, at 549.

On May 4, at respondents’ request, the
District Court entered a temporary re-
straining order forbidding the layoff of any
black employee. ;I‘he Union, which previ-
ously had not been a party to either of
sthese cases, was permitted to intervene:
. At the preliminary injunction hearing, it
appeared that 55 then-filled positions in the
Department were to be eliminated and that

39 of these positions were filled with em-

ployees having ‘bumping’’ rights. It was

estimated that 40 least-senior employees in
_ the fire-fighting bureau of the Depart-
" ment! would be laid off and that of these

25 were white and 15 black. It also ap-
peared that 56 percent of the employees
hired ‘in the Department since 1974 had
been black and that the percentage of black
employees had increased from approxi-
mately 3 or 4 percent in 1974 to 11%: per-
cent in 1980. . .

On May 18, the District Court entered an
order granting an injunction. The Court
found that the consent decree ‘‘did not con-
template the method to be used for reduc-
tion in rank or lay-off,” and that the layoff
policy was in accordance with the City’s

seniority system and was not adopted with

any intent to. discriminate. Nonetheless,
concluding that the proposed layoffs would
have a racially discriminatory effect and
that the seniority system was not a bona
fide one, the District Court ordered that

1. The Memphis Fire Department is divided ifto
several bureaus, including fire-fighting, alarm
office, administration, apparatus, maintenance,
and fire prevention.” Of the positions covered
by the original injunction, all but one were in
the fire-fighting burcau. ~ :
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»
the City ‘“not apply the seniority policy:
- ingofar as it will decrease the percentage of -
blagk lieutenants, drivers, inspectors and '
privates that are presently employed. .. ."”
On June 23, the District Court broadened
its order to include three additional classifi-
cations. A modified layoff plan, aimed at
protecting black .employees in the seven
classifications so as to comply with the
court’s order, was presented and approved. -
Layoffs pursuant to the modified plan were
then carried out. In certain instances, to -
comply with the injunction, -non‘minority
employees with more seniority than minori-
ty employees were laid off or demoted in
rank.? '

On appeal, the Court of Appeals for the
Sixth Circuit affirmed despite its conclusion
that the District Court was wrong in hold-
ing that the City’s seniority system was not
boria fide. 679 F.2d, at 551, n. 6. Charac-
terizing the principal issue as “whether the™

district}court erred in modifying the 1980
Decree to prevent minority emp Q'y.menti-:._,"'
from being affected disproportionately by =

unanticipated layoffs,” *id., at 551, the
Court’ of Appeals concluded that the Dis-
trict Court had acted properly. After de-
termining that the decree was properly ap-
proved in the first instance, the court held
that the modification was permissible un- .
der general contract principles because the
City “contracted” to provide “a substantial
increase in the number of mjriorities in
supervisory positions” and the layoffs
would breach. that contract. [d., at 561. ~
_ Alternatively, the court held that the Dis-
trict Court was authorized to modify the
decree.because new and unforeseen circum: -
stances had created a hardship for one of -
the parties to the decree. Id., at 562-563.
Finally, articulating three alternative ra-
tionales, the court rejected petitioners' ar-
gument that the modification was impropet .

2. The City ultimately laid off 24 privates, three
of whom were hlack. Had the seniority system
been followed, six blacks would have been
among the 24 privales laid off. Thus, three
white employees were laid off as a direct result

- of the District Court’s order. The number of .

whites demoled as a resull of the order is not
clear from the record before us.
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because it confhcted with the City's senlorl-
_ ty system, which was immunized from Title -
VI dttack under § 703(h) of:; that Act; 42
US.C. § 2000e-2(h). L

The City and the Umon flled separate-
petitions for certiorari:

77 L.

. consolidated for oral argument.

o tions,

_fore moot. "

L

S

f1]
these cases are moot. Respondents submit
- that the'injunction entered in this case was
a prcllmmdry injunction dealing. only Wwith
~the 1981 Iayoffs that all white employees
laid off as a result of’ the injunction were
restored.to duty only one month after their
layoff, and that those who were demoted
have no¥ been offered back their old posi-

has force.or effect, and.the cases are there-
For several reasons, we find
the submnssnon unt,enable

First, the’ lnjunctlon on lts face ordered
“that the defendants not apply the seniori-

-ty -policy proposed jnsofar as it will de--

" crease the percentage of black” employees

in specified classifications in the Depart-
ment.. The seniority policy was the policy
adopted by the City and containéd 'in the

,collective bargaining contract with the Un-

~ion.

The injunetion” was affirmed by. the
Court of Appeals and has never been vaeat-
ed. It would appear from its terms that
the injunction is still in force dnd that un-
less set aside must be ‘complied with in
conrection with any future layoffs.

3. The Court of Appeals, recognizing that the

District Court had done more than temporarily
. preclude the City from applying its senjority
system, stated that the “principal issue” before it
was “whether the district court erred in modify-
ing the 1980 Decree to prevent minority employ-
ment from being affected disproportionately by
unanticipated layoffs.” 679 F.2d, at 551.
4. Of course if layoffs beconte necessaf¥yp both
the City and respondents will be affected by the
modified decree, the City because it will be
unable to apply its scnlori‘ly system, respun-

_ The two petitions 'j
" were granted, — U.S. —, 10%5.Ct: 2451,:
ud.2d l&.il (1983) and the case% were -

We deal first with the claim’ that

Assertedly, the injunction no longer -

Second even if the _injunction |tse|f ap- e

.plied only td the 1981 layoffs, the predicate
for ‘the so- caIIed preliminary mmnctlon was
the ruling that'the consent.decree’ must be

‘construed-to meah and, in any event, must_

be modified to provide that Iayoffq were
not to reduce the percentage of blacks em-
ployed in -the fire department. Further:

.more, both’ the District: Court and the (lourt S

of Appeals, for dlfferent reasons, held that
the seniority"provisions’of the.City’s ¢ollee-
tive bargaining contract must be disrégard-

. ed for the purpose of achieving the mandat-.™

ed result’ These rulings remajn undis-

'turbed “and we see no mdlcatlon that re.

spondents concede in urging. mootness that

‘these rulings were in error and should be
_“reversed To the contrary, they continue
" Yo defend them. Unless overturned, these " -

rulings would require the City to obey the
nfodified consent’ decree and to disregard
its semox_'lty agreement in maklng future

- layoffs,

Accordmgly, the inquiry is not ‘merely
whether the injunction is still in effect, but
whether the mandated madification of the
consént decree cantinues to have an lmpact B

on- the ‘parties such that #the cASe remains’ o

- alive.$ - We'are quite: unconvmced—and it is
the re%pondent,s burden to. convince us,
County of Los Angeles v. Davw, 440"U. S..
625, 631, 99 5.Ct."1379, 1383,:59 L.Ed,2d
642 (l979)—-that ‘the. modification, of the -

- decree . and the pro. tanto mvahdatlon of

the semorlty systein is of ‘no real concern
to the City because it will. never again
contemplate Jayoffs that if carried out in
accordance with the seniority system would
violate the modified decree.* For this rea-
son alone, the case ig not moot.

dents because they will be given greater protec.
tion than they wosld otherwise receive under
that system. - Morcover, the City will be immedi-
ately affected by the modification ¢ven though
no layoff §§ currently pending. If the lower
courts’ ruling is left intact, the City will no
longer be able to promise current or future
" employees that layoffs will be conducted solely
on the basis of seniority. Against its will, the
City has been deprived of the power to offer its
employees one of the benefits that make em-
ployment with the, City attractive to many work. -
ers. Scniority has traditionally been, aqd con.

<)
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2] Thlrd the- Judgment below will have

‘g continuing efféct ‘on the (‘lty 8 inanage-

mqnt of the Department:.in still another
way. Although the City has réstored or
offered to reqbore to their former positions
“all white employees who were laid off or
demoted those ‘employees. have.not been

fost a mofith’s pay, a8.well as seniority that
has- not been resbol‘ed‘ and those employ-
ees why “bumped down’"and accepted less-
“er positions will.also. have bick-pay claims

if their demotions were unjustified. Unless. -
~ the ‘judgment of the Court of Appeals is:
'"- reversed, ‘however, the layoffs and demo-

tnons were m accordance with the law, and

‘it ‘would be quite unreasonable. to expect"'

the City to pay out monédy ‘to:which the

R employees had o legal«right.. Nor would
it "feel free to respoind. to the- seniority - 89 S.Ct., at '1950-1951; Bandv Floyd 385
~ claims of the three white employees who, US 116, 128, n. 4,87 SCt -339, '345 n 4,
as the City pomts out, lost comipetitive se- .-

niority in relation to’ all other. individuals

who were not laid off, |ncludlng those mi-
nority employées who would have been laid
off but for the injunction.s On the other
hand, if the Court of Appeals’ judgment is
- Teversed, the City would be free to take a

B wholly different position with respect to

backpay and seniority.

(31 Undoubtedly, not much money and
seniority are involved, but the amount of
money and seniority at stake does not de-

y .

. .
tinues to be, a matter of great concern to Ameri-
can workers. “[M]orc than any other provision

of the collective [bargaining] agreement ... se-'

niority affects the economic security of the indi-
vidual employee covered by its terms.”  Franks
v. Bowman Transportation Co., 424 US. 747,
766, 96 S.Ct, 1251, 1265, 47 L.Fd.2d 444 (1976)
(quoting Aaron, Reflections on the Legal Nature
and Enforceability of Seniority Rights, 75 Harv.
L.Rev. 1537, 1535 (1962)). 1t is not idle specula-
tion to suppose that the City will be required to
offer greater monetary compensation or fringe
benefits in order to attract and retain the same
caliber and number of workers as it could with-
out offering such benefits were it completely
free to implement its seniority system. The
extent to which the City's employment efforts
will be harmed by the loss of this "bargaining
chip” may be difficult to measure, but in view of

the importance that American workers have tra- -

ditionally placed on such benefits, the harm

»
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' (1969).
made whole those who were laid off have

wrmme mootness
have @ -concrete- ml.erest in‘the outcome of
the litigation, the case is not moot nowath
standing the size of the dispute. Powell v,

As long as the parties = s

McCormack, 395 U.S. 486, 496-498, 89~

1950-1951,
_Moreover, a month’s.pay is not a
negligible item for those affected’ by the
sinjunction, and the ‘loss of a month's ‘com-

S.Gt. 1944,

9" petitive senlonty may later:determine who

gets a. promotion, who is entitled to bid for

transfers or who is first lald off if there.is .
sanother reductjon in force. '

'I‘hese are. mat '
ters of substance,” it seems to us, and

enough so.to foreclose any claim of moot-'-.';.‘.-_.

23 LEdz2d 491*

‘ness. Cf. Franksv. Bowman Transporta-

tion- Co., 424 U.S:. 747 756, 96 S.Ct. 1251,
1260 47 LEd‘Zd 444 (1976), Powell v.
McCormack supra, 395 US., at 496498,

17 L. Ed.2d 235 (I966) _
_[4] In short.lryespondents successfully

x

.attacked the City’s initial layoff plan and

"sécured a judgment modifying the consent

decree, ordering the City to disregard its
‘seniority policy, and enjoining any layoffs
that would reduce the percentage of blacks
in the Department. Respondents contipue
to defend those rulings, which, as we have
said, may degrmine the City’s disposition
of back pay ®aims and claims for restora-
tion of competitive seniority that will affect

cannot be said to be insignificant. Certainly, an
cmployer's bargaining position is as substantial-
ly-affected by a decree precluding it from offer-

ing its employces’ the benefits of a scniority

system as it is by a state statute that provides
economic benefits to striking employces.  Super
-Jire Epgineering Co. v. McCorkle, 416 U.S. 115,

=125, 94 S.C1. 1694, 1698-1699, 40 L.EA.TT ™

(1974).

5. Sinct the District Court's order precludes the -

City from reducing the percentage of black em-
ployees holding particular jobs in the event of a
layoff or reduction in rank and since competi-
tive scniority is the basis for determining who
will be Jaid off ar bumped down, there is some?
question whether, in light of the judgment be-
low, the City cpuld legally restore to the laid-off
cmployees the compeltitive seniority they had
before the layoffs without violating the order.

19
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respondents themselves. It is thus unreal-
T istic to claim that there is no longer a
SO dispute between the City and respondents
with respect to the scope of the consent
decree.  Respondents * cannot invoke the
jurisdiction of a federal court to obtain a
favorabte modification of a Tonsent decree
and then “insulate that ruling from appel-
late review by claiming that they are no
- longer interested in the matter, particularly
when the modification continues to have
adverse effects on the other parties. to- the
action '

I

The issue at the heart of this case is
, whether the District Court exceeded i

powers in entering an injunction ‘req,ulrmg

. - . white employees to be laid off, when the
otherwise applicable senjority system?
would have called for the layoff of black
employees with less seniority.® We are
conviniced that the Court of Appeals erred
in resolving this issue and in dfflrmmg the
District Court.

6. The-present casc is distinguishable from Uni-
wversity of Texas v. Camenisch, 451 U.S. 390, 101
S.Ct. 1830, 68 1..Ed.2d 1®5 (1981), on which the,
dissent relies in that the defendant in Camen.
isch was not a party to a decree that had been
modificd by the lower court,  When the injunc’
tion in that case expired, the defeadant was in
. all respects resgored to its pre-injunction status.
’ Here, the City is faced with a modified consent
% decree that prevenss it from applying its seniori.
ty system in the manner that it chooses.

7. Respondents contend that the memorandum
of understanding between the Union and the
City is umenforceable under slate law, citing
Fulenwider v. Firefighters Association Local Un.
ion 1784, 649 SW.2d 268 (Tenn.1982). " How.
~ever, the validity of that memorandum under
state law is unimportant for purposes ot the
tssues presented in this case. First, the Court of
“Appeals assumed that the memorandum was
valid in reaching its decision! 679 I¥.2d, at 564,
n. 20. Since we are reviewing that decision, we
arc* free to assuine the same. Morcover, even if
the memorandum is unenforceable, the City's
seniority systern is still in place. The City uni-
laterally adopted the seniority system citywide
in 1973. That policy was incorporated into the
memorandum of undérstanding with the Fire.
fighters Union jn 1975, but its cit c effect,
including its application to the Fir rtinent,

4
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15,61 The Court of Appeals™ first held o

_ that the injunction did no more than eh-
" force the terms of the agreed-upon consent
decree.  This  specifie-performance ap-
proach rests on the notion that because the
City was under a general obligation to use
its best efforts to increase the proportion

. of blacks on the force, it breached the

decree by attempting to effectuate a layoff
policy reducing the percentage of black em-
ployees in the Departmen{ even though
such a policy was mandated by the seniori-
ty system adopted by the City and the
Union. A variation of this argument is
that since the decree permitted the District
Court to enter any later orders that “may
be necessary or appropriate to effectuate
the purposes of this decree,” 679 F.2d, at
578 (Appendix), the City had agreed in ad-

vance to an injunction against layoffs that”

would reduce’ the proportion of black em-
ployees. We are convinced, however, ghat
both of these are improvident LOHSU‘UCUOHS
of the consent decree.

continues irrespective of the status of the mem.
orandum.

injuncidon that it abused its discretion, post, at
2600, overlooks what  the District Court
did in thjs casc. The District Court did not
purport to apply the standards for defermining
whether to issuc a preliminary injunction. It
did not cven mention them. Instead, having
found that the consent decree did “not contem
plate what method wonld be used for a reduc
tion in rank or layoff,” the court considergd
“whether or not .. it should exercise its author.
ity to madify the eonsent decrec...." Petition
for Certiorari. at A73. As noted above, the
Court ol Appeals correctly recognized that more
was at stake than a mere preliminary injunc
tion, stating that the “principal issue” was
“whether the district court erred in modifying
the 1980 Decree to prevent minority employ-
ment from being affected disproportionately by
unanticipated layoffs”” 679 F.2d, at 55, By
deciding whether the District Court erred in
interpreting or madifying the consent decreé so
as 1o preclude the City from applying ifs seniori-
ty system, we do mot, as the dissent shrills,
attemnpt to answer 8 quédion never faccd by the
lower courts,

20
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It is to be recalled that the * ‘scope of a,
consent decree must be discerned within lts

" four cornets, and not by reference to what

- with any provisions’

. promotion,”
on to provide the agreed-upon remedy, but.

might satisfy the purposes of one of the
parties to it” or by what “might have been
written had the plaintiff established his
factual claims and legal theories in litiga-
tion.”

402 U.S
29 L.Ed.2d 256 (1971). Here, as the Dis-
trict Court recognized, there is no mention
of layoffs or demotions within the four
corners of the decree; nor is there any
suggestion of an intention to depart from
the existing seniority system or from the
(,ltye arrangements with the Union. We
cannot believe that the parties to the de- *

cree thought that the City would snmply

disregard its arrangements with the Bnion
and the seniority system it was then follow-
ing. 'Had there been any intention to de-
part from the-seniority.plan in the event of -
layoffs or demotions,’it is much more rea-
sonable to believe that there. would have
been an expregs provision to that effect.
This is pdrtncu’laﬂy true since the decree
stated that it was not “intended to conflict
' of the 1974 decree,
679 F.2d, at 574 (Appendlx) and since the
latter decree exprf};sly anticipated that the
City would recognize seniority, id., at 572,
It is thus not surprising that' when the City
anticipated layoffs and demotions, it in the
first instance faithfully followed its preex-
isting seniority System, plainly having no
thought that it had already agreed to de-
part fronr it. It therefore cannot .be said
that the.express termsof the decree con-
templated that such an'tnjunction would be
entered.

[7} The argument that the injuncti:)n
was proper because it carried out the pur-
poses of the decree is equally unconvincing.
The decree announced that its purpose was
“to relnedy past hiring and promotion prac-

‘tices” of the Department, id., at 575-576,

and to settle the dispute as to the “appro-
priate: and valid procedures for hiring and
id., at 574. Thp decree went

»
. ~

United States v. Armour & Co., ™
. 673, 681-682, 91 S.Ct. 17562, 1757,
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as we have indicated, that remedy did not
include the displacement of white -employ-
ees with seniority qwer blacks. Further-
more, it is reasonable to believe that the
“remedy”, which it was the purpose of the
decree to provide, would not exceed the
.bounds of the remedies that are appropri-
“ate-under Title VII, at least absent some
"expresds provision to that effect. As our
cases have made clear, however, and as
will be reemphasized below, Title VII pro-
tects bona fide seniority systems, and it is
_inappropriate to deny an innocent employee

the benefits of his seniority in order to.

proyide a remedy in a pattern or practice

JSuits such as this. We thus have no doubt
that the City considered its system to be
valid and that it had no intention of depart-
ing from it when it agreed to the 1980
decree.

Finally, it must .be remembered that nei:
"ther the Union nor the non- minority em-
ployees were parties to the suit when the
- 1980 decree was entered. Hence the entry
of that decree cannot be said to indicate

any agreement by them to any of its terms. .

Absent the presence of the Union or the
- non-minority employees and an opportunity
for them to agree or disagree with any
provisions of the decree that might en-
croach on their rights, it seems highly un-
Ilkely that the City would purport to bar-
gain awa§ non-minority, rights under the
then-existing seniority system. We there-
fore conclude that the injunction does not
merely enforce the agreement of the par-
ties as reflected in the consent decree. If
the 'injunction is to stand, it must be justi-
fied on some other basis. '

B :

[8] The Court of Appeals held that even
if the injunction is not viewed as compel- .
ling compliance with the terms of the de-
“cree, it was still properly entered because
the District Court had inherent authority to
modify the decree when ap’economic crisia
unexpectedly required layoffs which, if car-

ried out a8 the City proposed, would under-

mine the affirmative action outlined in the

26
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decree and impose an undue hardship on

respondents. Thig was true, the court.

‘held, even though the modification conflict-
ed with a bona fide seniority system
adopted by the City. The Court of Appeals
erred in reaching this conclusion.?

191 Section 703(h) of Title VII provides

.that it is not an unlawful employment prac-

tice to upply different standards of ¢ompen-
sation, or different terms, conditions, or
privileges of employment pursuant to a
bona fide seniority system, provided that
such differences are not thé result of an

intention to discriminate because of race.!?.

It is elear that the City had a seniority
system, that its proposed layoff plan con-
formed to that system, and that in making
the settlement the City had not agreed to
award competitive seniority to any minority
employee whom the City proposed to lay
off. The District Court held that the City
could not follow its seniority system’sin
making its proposed layoffs because its
proposal was discriminatory in effect and
hence not a bona fide plan. Section 703(h),
however, permits the routine application of
a seniority system absent proof of an inten-
tion to discriminate. Teamsters v. United

9. The dissent seems to suggest, poss, at 2604-
2605, and n. 9, and Justice STEVENS expressly
- states, Agst, at 2594, that Title V11 is irrelevant in
determining whether the District Court acted
“properly in modifying the consent decree.
However, this was Title VII litigation, and in
affirming modifications of the decree, the Court
of Appecals relied extensively on what it con-
sidered to be its authority under Title VII. That
is the posture in whidgh the case comes to us.
Furthermore, the District Court's authority to
_imposc a madific8tion of a decree is not-whglly
dependent on the decrec.  “[T]he Distfict's
Court’s guthority to adopt a consent decree
comes only from the statute which the decree is
intended to enforce,” not from' the parties’ con-
sent to the decree. System Faderation No. 91 v.
Wright, 364 U.S. 642, 651, 81 5.Ct. 368, 373, 5
1.Ed.2d 349 (1961). In recognition of this prin-
ciple, this Court in Wright held that when a
. change in the law brought the terms of a decree
into conflict with the statute pursuant to which
the decree was entered, the decree should be
hodificd over the objections of onc of the par-
“tles bound by the decree. By the same token,
and for the same reason, a district court cannot
enter a disputed modification of a tonsent de-

L

States, 431 U.8. 324, 352, 97 S.Ct. 1843,
1863, 52 L.Ed.2d 396 (1977), Here, the
Distriet Court itself found that the layoff
proposal was not adopted with the purpose
or intent to discriminate on the basis of
race. Nor had the City in agreeing to the
decree admitted in-any way that it had
engaged in intentional discrimination. The
Court of prea“]s was therefore correct in
disagreeing with the District Court’s hold-
ing that thé layoff plan was not a bona fide
application of the seniority system, and it
would appear that"the City could not be
faulted for following the seniority pfan ex-
pressed in its agreement with the Union.
The Court of Appeals nevertheless held

“that the injunction was proper even though

it conflicted with the seniority system.
This was error.

[10) To support its position, the Court
of Appeals first proposed a ‘“settlement”
theory, i.¢., that the strong policy favoring

voluntary settlement of Title VII actions .

permitted consent decrees that encroached

- on seniority systems. But at this stage in

its opinion, the Court of Appeals was sup-
porting the proposition that even if the

cgcc in Title VII litigation if the resulting order
is inconsistent with that statute,

Thus, Title VII necessarily acted as a limjt on
the District Court's authority to modify the de-
cree over the objections of the City;- the issue
cannot be resolved solely by reference 1o the
terms of the decrec and nofions of equity.
Since, as we nole at ——, infra, Title VII pre-
cludes a district court from displacing a non-mi-
nority employce with sgniority under the con.
tractually ecstablished seniority system absent
cither a finding that the seniority system was
adopted with discriminatory intent or a deter-
mination that such a remedy was necessary to
make whole a proven victim of discrimination,
‘the District Court was precluded from granting
“such relief over the City's objection in this cage.

10. Section 703(h) provides that "it shall not be
an unlawful employment practice for an em.
ployer to apply different standards of compen-
sation, or different tgrms, conditions, or privi-
-legges of employment pursuant to a bona fide
seniority or merit system ... provided that such
differences are not the result of an intention to
discriminate because of race, color, religion,
scx, or Aational origin., . ." 42 U.S.C. § 2000c¢-
2(lh).

R
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injunction was not merely enforcing the

"agreed-upon terms of the decree, the Dis.

trict Court had the authority to modify the
decrce over the objection of one of “the
parties. The settlement theory, whatever
its merits might otherwise be, has no appli-
cation when there is no “settlement’” with
respect tos the disputed issue. Here, the

. agreed-upon” decree neither awarded com-

petitive seniority to the minority employeas
nor purported in any -way to depart from
the seniority system. '

[11] A second ground advanced by the
Court of Appeals in-support of the eonclu-
sion that the injunction could be ‘entered
notwithstanding its conflict with the senior-

ity system was the assertion that “[i]t .

would be incongruous to hold that the use
of the preferred means’ of resolving an
employment discrimination action decreas-
és the power of a court to order relief
which .vindicates the policies embodied
within Title VII, and 42 U.S.C. §§ 1981 and
1998 679 F.2d, at 566. The court con-
cluded that if the allegations in the com-

"plaint had been proved, the District Court

could have entered an order overriding the
seniority provisions. Therefore, the court
reasoned, “|t]he trial court had the authory

niority provisions to effectuate the pur
of the 1980 Decree.” 679 F.2d, at §

The difficulty with this approach is that '

it overstates the authority of the tfial court
to disregard a seniority system in fashion-
ing a remedy after a plaintiff has success-
fully proved that an employer has followed

a patbern or practice having a discriminato-

ry effect on black applicants or employees.
If individual members of -a plaintiff class
demonstrate that they have been actual
viskims of the discriminatory practice, they

may be awarded competitive senjority and”.

given their rightful place on the seniority
roster. This much is clear from Franks v.

. .
11. Lower courts have uniformly held that relicf
for actual victims does not extend to bumping

employees previously occupying jobs. See cg..

Pattersop v. American Tobacco Co., 535 F2d
257, 207 (LM) cert. denied, 429 Ub 920, 97

LN, .
. Bowman Trangportation Co,

424 1.8,

747, 96 S.Ct. 1251, 47 L.Ed.2d 444 (1976) .

and Teamsters v. United States, 431 US.

324997 S.Ct. 1843, 52 L.Ed.2d 396 (1977). ¢
Teamsters, however, also made clear that :
mere memnbership in the disadvantaged '
clags is insufficient to warvant a seniority

award; each individual must prove that the
discriminatory practice had an impact on

him. 431 US., at 367-371, 97 S.Ct, at

1870-1872.  Fkven when an  iudividual

shows that the discrimipatory practice has '

had an.impaet on him, he is not automati-

cally entitled to have a-non-minority em-

ployee laid off to make room for him. He

may have to wait until a vacaney occurs,!

and if there are non-minority employees on .

layoff, the Court must balance the equities

Zin determining who is entitled to the job.

Teamsters, supra, 431 U.S,, at 371-376, 97

S.Ct., at 1872-1875. See also Ford Motor .
Co. v. EEOC, 458 U.S. 219, 236-240, 102 o
S.Ct. 3057, 3068-3070, 73 L.Ed.2d 721 :
(1982). Here, there was no finding that

any of the blacks protected from layoff had

been a victim of digerimination and no

award of competitive seniority to any of

them. Nor had the parties in formulating

the consgpt decree purported to identify

hy specific employee entitled to particular

lief other than those listed in the exhibits

Aftached to the decree. [t thercfore seems

to us that in light of Teamsters, the Court

of Appeals imposed on the parties as an

adjunct of settlement something that could

not have been ordered had the case gone to

trial and the plaintiffs provéd that a pat- Lo

tern or practice of discrimination existed.

(12,131 Our ruling in Teamsters that a -
court can award competitive s omorltv only
when the beneficiary of the award has ac-
tually been a victim of illegal discrimina-
tion is consistent with the policy behind
§ 706(g) of Title VII, which affc('ts’tho

. S.Cr 314, 50 1.Ed.2d 286 (1976); local 189,
United Papermakers and Paperworkrs v. United
States, 816 F.Zd 980, 988 (CAS 1089), cert. de.
nied, 397 U.5. 919, 90 $.Ct. 926, 25 L.Ed.2d 100
(1970). e
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remedies available in Title VII l‘itigation."
That policy, which is to provide make-whole
relief only to those who have been actual
victims of illegal discrimination, was re-
peatedly expressed by the sponsors of the
Act during the congressional debates. Op-
ponents of the legislation that became Title
VII charged that if the bill were enacted,
employers could be ordered to hire and

“promote persons in order to achieve a ra-

cially-balanced work force even though
those persons had not been victims of ille-
gal discrimination."® Responding to these
charges, Senator Humphrey explained the
limits on a court’s remedial powers as fol-
lows: -

“No court order can require hiring, rein-

statement, admission to membership, or

payment of back pay for anyone who

An interpretative memorandum of the bill
entered into the Congressional Record by
Sepators Clark and Case'* likewise made
clear that a court was not authorized to
give preferential treatment to non-victims.
“No court order can require hiring, rein-

statement, admission to membership, or

payment of back pay for anyone who was
not discriminated against in violation of
[Title VII). Thiy is stated expressly in the

last sentence of section [706(g)]...."” Id.,

at 7214.

[14] Similar assurances concerning the

" limits on a court’s authority to award

was hot fired, refused employment or -

advancement or admission to a union by
an act of discrimination forbidden by this
title. This is stated expressly in the last
sentence of Section 707(e) [enacted with-
out relevant change as § 706(g)] ..,.
Contrary to the allegations of some oppo-
nents of this title, there is nothing in it
that will ine any power to the Commis-
sion or to any court to require ... firing

. of employees in order to meet a
racial ‘quota’ or to achieve a certain ra-
cial balange. That bugaboo has been
brought up a dozen times; but is non-
existent.” 1T Cong. Rec. 6549 (remarks
of Sen. Humphrey).

12.. Section 706(g) provides: "“If the court finds
that the respondent has intentionally engaged in
or is intentionally engaging in such unlawful
employment practice charged in the complaint,
the court may enjoin the respondent from en.
gaging in such unlawful employment practice,
and order such affirmative action as may be
appropriate, which may include, but is not lim-
ited to, reinstatement of hiring of employees,
with gr without back pay ... or any other
equitable relief as the court deems appropri-
ate.... No order of the court shall require the
admission or reinstatement of an indlvidual as a
member of 8 union or the hiring, reinstatement,
or promotion of an individual as an employce,
or the payment to him of any back pay, if such
individual was refused admission, suspended, or
expelled, or was refused employment or ad-
vancement or was suspended or discharged for
any reason other than discrimination on ac

4

make-whole relief were provided by sup-
porters of the bill throughout the legisla-
tive process. For example, following pas-
sage of the bill in the House, it§ Republican
House sponsors g}xblished a memorandum
describing the bill;" Referring to the reme-

dial powers given the courts by the bill, the .

memorandum stated: "Upon conclusion of
the trial, the federal court may enjoin an
employer or labor organization from prac-
ticing further discriminatiqq.and may order

the hiring or reinstatement 0f an employee .

or the acceptance or reinstatement of a
union member. ‘But Title VII does not
permit the ordering of racial quolas in
business or ynions...." Id., at 6568 (em-
phasis added). In like manner, the princi-
pal Senate sponsors, in a bi-partisan news
letter delivered during an attempted fili-

count of racé, color, religion, sex, or national

origin or in violation of § 704(a) of this title.”

42 U.S.C. § 2000e-5(g).

13.. Sce H.R.Rep. No. 914, 88th Cong., Ist Sess.
72-73 (minority report), US.Code Cong. & Ad.
min.News 1964, 2355; 110 Cong.Rec. 4764 (re-
marks of Sen. Ervin and Sen. Hill); id, at 5092,
7418-20 (remarks of Sen. Robertson);, id, at
~8500 (remarks of Sen. Smathers); id., at 9034-
35 (remarks of Sen. Stennis ayj Sen. Tower).

14. Senators Clark and Case were the bipartisan
“captains” of Title VII. We have previously
recognized the authoritative nature of their in.
terpretative memorandum. American Tobacco

. Co. v. Patterson, 436 U.S, 63, 73, 102 S.Ct. 1534,
1539, 71 1.Ed.2d 748 (1982);, Teamsters, supra,
431 US,, a 352, 97 S.Ct., at 1863.
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buster to each senator supporting the bill,
explained that “[u]nder title VI, not even a
Court, much less the Commission, could
order racipl quotas or the hiring, reinstate-
ment, admission to membership or puyment
of back pay for anyone who ig not ‘discrimi-
nated ‘against in violation of this title.”
Id., at 14465.'% o

(15,18]) The Court,of Appeals holding
that the District Court’s order was permis-
gible as a valid Title VII remedial order
ignores not only our ruling in Teamsters
but the policy behind § 706(g) as well. -Ac-
cordingly, that holding cannot serve as a
basis for sustaining the District Court’s
order.'® |

(17,18] Finally, the Court of Appeals
was of the view that the District Court
grdered'no more than that which the City

nilaterally could have done by way of

15. The dissent suggests that Congress aban.
doned this policy in 1972 when it amended
§ 706(g) to make clear that a court may award .
"any other equitable relief” that the court decins
appropriate.  Post, at 2609-2610. As support
for this proposition the dissent notes that prior
10 1972, some federal courts had provided reme-
dies to those who had nbt proven thal they were
vidtims. 1t then observes that in a section-hy.
scction analysis of the bill, its sponsors stated
that “in any arcas where a specific contrary
intention is not indicated, it was assuined that
the present case law as developed by the courts
would continie to govern the applicability and
construction of Title VIL" 118 Cong.Rec. 7167
(1972).

We have already rejected, however, the con-
tention that Congress intended 16 codify all ex-
isting TitlaVII decisions when it made this brief
stateinent.  Sce Teamsters, supra, 431 U.S, at
354, n. 39, 97 S5.Ct.. at 1864, n. 39. Morcover.
the statement on its face refers only to those
sections not changed by the 1972 amendments.
It cannot serve as a basis for discerning the
effect of the changes that were made by the
amendment.  Finally, and of most importance,
in a later portioa of the same section-by-section
analysis, the sponsors explained their view of
existing law and the effect that the amendment
would have on that law.

“The provisions of this suhsection are intend-
cd to give-the courts wide discretion exercising
their equitahle powers to fashion the most com.
plete relief possihle. In dealing with the present
§ 706(g) the courts have stressed that (he scope
of relief under that section of the Act is intended
to make victims of unlawful discrimination
whole, and that the attainment of this objective

[
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adopting an affirmative action program.
Whether the City, a public employer, could
have taken this course without violating
the law is an issue we nged not decide.
The fact is that in this case the City took
no such action and that the modification of
the decree was imposed over its objection.!?

We thus are unable to agree either that
the order entered by the District Court was
a justifiable effort to enforce the terms of
the decree to which the City had agreed or
that it was a legitimate modification of the
decree that could be imposed on the City
without its consent. Accordingly, the judg-
ment of the Court of Appeals is reversed.

It is so ordered.

Justice O’'CONNOR, concurring.

The various views presented in the opin-
ions in this case reflect the unusual proce-

rests not only upon the elimination of the par
ticular unlawful cmployment  practice com.
plained of, but also requires that persons ag-
grieved by the consequences and effects of the
unlawful employment practice be, so far as pos
sible, restored to a position where they would
have been were it not for the unlawful discrimi-
hation.” /d., at 7168 (emphasis added).

As we noted in Franks, the 1972 amendments
cvidence “emphatic confirmation that federal
courts are empowered to fashion such relief as
the particular circumnstances of a case may re-
quire to effect restitution, making whole insofar
as possihle the victims of racial discrimination.”
424 U.S,, at 764, 96 S.Ct., at 1264 (cmphasis
‘added).

16. Ncither does it suffice to rely on the District
Court’s remedial suthority under §§ 1981 and
1983."' Under those sections relief is authorized
only when there is proof or admission of inten.
tional discrimination. Washington v. Davis,
U.S. 229; 96 S.Ct. 2040, 48 1.1:d.2d 597 (1976);
General Building Contractors  Association v,
Pennsylvania, 458 U.S. 375, 102 S.Ct. 3141, 73
[.1d.2d 835 (1982). Neither precondition was
satisfied here, .

17. The Court of Appceals also suggested that*un:
der United States v. Swift & Co., 286 U.S. 108,
114-115, §2 8.Ct. 460, 462, 76 1..Ed. 999 (1932),
the decree properly was modified pursuant to
the District Cowrt's equity jurisdiction.  But
Swifr cannot he read as authorizing a court to
impose " modification of a decree that runs
codtet to statutory policy, see n. 9, gupra, here
§4 703(h) and 706(g) of Title VI

25
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dural posture of the case and the difficul-
ties inherent in allocating the burdens of
recession and fiscal austerity. [ concur in
the Court’s treatment of these difficult is-

sues, and write separately to reflect my
-understanding of what the Court holds to-

day.

[

To appreciate the Court’s disposition of

the mootness issue, it is necessary to place -

this case in its complete procellural per-
s1 ~cetive. The partien agree that the Dis-
triet Court and the Court of Appeals were
presented with a-“case or controversv™ in
every sense conlemplated by Art. 111 of the
Constitution.  Respondents, as trial-plain-
tiffs, initiated the dispute, asking the" Dis-
trict Court preliminarily to enjoin the City
from reducing -the percentage of minority

- employees in various job classifications

within the Fire Department. Petitioners
actively opposed that motion, arguing that
respondents had waived any right to such

“relief in the consent decree itself and, in

any event, that the reductions-in-force were
bona fide applications of the citywide se-
niority system. When the District Court
held against them, petitioners followed the
usual course of obeying the injunction and
prosecuting an appeal. They were, how-
ever, unsucgessful on that appeal.

Respondents now claim that the case has
hecome moot on certiorari to this Court.
The recession is over, the employees who
wre laid off or demoted have been re-
stored 'to their former jobs, and petitioners
apparently have no current need to make
seniority-based layoffs. Thc_L res judicata
effects of the District Court’s order can be
dliminated by the Court’s usual practice of
vacating the decisign below and remanding
with instructions to dismiss. See' United
States v. Munsingwear, Inc., 340 U.S. 36,
39, 11 S.CL 104, 106, 95 L.Ed. 36 (19560).
Thus, respondents conclude that the validi-
ty of the preliminary injunctioh is no longer
an issue of practical significance and the

1. This case is distinguishable from University of
Texas v. Camenisch, 451 U.S. 390, 101 S.Ct.

2591

case can be dismissed ha;moot. See Brief
for Respondents 26-28.

[ agree with the Court that petitioners
and respondénts continue to wage a contro-
versy that would not be resolved by merely
vacating the preliminary injunction. As a
result of the District Court’s order, several
black employees have -more seniority for

- purposes of future job decisions and en-
. titlements than they otherwise would have
‘under the city’s seniority system. This
added seniority gives them an incressed

expectation of future promotion, an in-

creased priority in bidding on certain jobs
and jobtransfers, and an increased protec-
tion from future layoffs. These individu

als, who are members of the respondent

class, have not waived their increased se-
niority benefits.

those Individuals’ claims in the very litiga-
tion in which they were originally won. As

~the Court of Appeals noted, if petitioner-

——

employer does not vigorously defend the
implementation of its seniority system, it

‘will have to cope with deterioration in em:

ployee morale, labor unrest, and reduced
productivity. - See Stotts v. Memphis Fire
Department, @99 F.2d 541, 565, and n. 12
(CA6 1982); see also Ford Motor Co. @
EFOC, 458 11S. 219, 229, 102 S.Ct. 3057,
4064, 73 L.Ed.2d 721 (1982). Likewise, if

petitioner-union accedes to discriminatory

employment, actions, it will lose both the
confidence of its members and bargaining
leverage in the determination of who
should ultimately bear the burden of the
past (and future) fiscal shortages. See
ante, at 2584, and_n. 5. Perhaps this ex-
plains why,-in respondents’ words, “the city

and union have expended substantial time .

and effort ... in [an] appeal which can win
no possible relief fglthe individuals on
whose behalf it hag OBtensibly been pur-
sued.” Brief for Respondents 44.

When collateral effects of a dispute re-
main and continue to affect the relationship
of litigants,! the case i8 not moot. See,

1830, 68 1.Bd.2d 175 (1981), where the Court
found that a petitionet's objections to a prelinil.

3i

4

¥

Therefore, petitioners
have a significant interest in determiniug
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e.g9., Franks v. Bowman Transportation
Co., 424 1).8. 147, 755757, 96 S.0t. 1251,
1265-1260, 47 L.Ed.2d 444 (1976), Super
Tire Engineering Co. v. McCorkle, 416
1.S. 115, 121-125, 94 S.Ct. 1694, 16971699,
40 1.Ed.2d 1 (1974); Gray v. Sanders, 372
U.S. 368, 375~376, B3 S.Ct. 801, 805-806, 9
LEd2d 821 (1963). In such cases, the
Court does not hesitate to provide tgial
defendants with “a definitive disposition of
their objections” on appeal, Pasadena City
Bd. of Education v. Spangler, 427 U.S.
424, 440, 96 S.Ct. 2697, 2706, 49 1.Ed.2d
599 (1976), because vacating the res judica-
ta effects of the decision would not bring
the controversy to a close. See Note,
Mootness on Appeal in the Supreme Court,
83 Harv.l.Rev. 16'f2, 1677-1687 (1970). As
the Court wisely notes, “|litigants] cannot
invoke the jurisdiction of a federal court
... and then insulate [the effects of that
court’'s] ruling from appellate review by
claiming that they are no longer interested
in the matter.” Ante, at 2585. '

.

11

‘ B "
My understanding of the Court’s holding -

on the merits also is aided by a review of

the place this case takes in the history of

the parties’ litigation. The city entered
into a consent decrge with respondents,
agreeing to certain Hiring and promotional
goals, backpay awards, and individual pro-
motions. The city was party both to anoth-

er consent decree and to an agreement with-
the union concerning application of the se-

" niority system at the time it made these
concessions, Respondents did not seek the
union’s participation in the negotiation of

. their consent decree with the ¢ity, did not

include the seniority system as a subject of
negotiation, and waived all rights to seek
further relief. When the current dispute

nary injunction, which required it to pay for the
respondent’s sign-language interpreter, were
~ moot. In Camenisch, the propricty of issuing
the preliminary injunction was really no longer
of concern to the parties, and the real issue-—
who should pay for the interpreter-—was better
handled in a scparate proceeding. /d., at 394~
398, 101 S.Ct., .at 1833-1835. In this case, be-
cause the partics are in an ongoing relationship,
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arose, the District Court rejected respon-
dents' allegation that the seniority system
had been adopted: or applied with any dis-
criminatory animus. It held, however, that
“modification’’ was appropriate because of
the seniority system’s discriminatory ef-
feets.  Unde@r these circumstances, the
Court's conclusion that the District Court
had no authority to order maintenange of
racial percentages in the Department is, in
my view, inescapable.

Had respondents present'ed a plausil le
case of discriminatory animus in the adop-
tion or application”of the seniority system,
then the Court would be hard pressed to
consider entry of the preliminary injunction
an abuse of discretion. But that is not
what happened here. To the contrary, the
Distriet Court rejected the claim of discrim-
inatory animus, and the Court of Appeals

did hot disagree. Furthermore, the Dis-.

trict Court's erroneous conclusion to the
contrary, maintenance of racial balance in
the Department could not be justified as a
correction of in employment policy with an
unlawful disproportionate impact. Title
VII affirmatively protects bona fide senior-
ity systems, including those with discrimi-

. natory effects on minorities. See Amert-

can Tobacco Co. v. Patterson, 466 U.S. 63,
6h, 102 JS.(JL 1534, 71 L.Ed.2d 748 (1982);
Teamsters v. United States, 431 U.S. 324,

352, 97 S:Ct. 1843, 1863, 52 L.Ed.2d 396

(1977).

Therefore, the preliminary injunction
could only be justified as a reasounable in-

" terpretation of the consent decree or as a

permissible exefte. of the District Court's

authority to modify that consent decree’

Neither justification was \présent. here.
For the reasons stated by the Court, ante,
at 256862687, and Justice STEEVENS, post,

they have a continuing interest in the propriety
of the preliminary rclief itself, Camenisch ex-
pressly distinguishes cases like this one, where
the partics retain “a legally cognizable interest
in the determination whether the preliminary
injunction was properly granted(.]" /d., at 394,
101 S.Ct., at 1833; sce also id., at 397, and n. 2,
101 8.Ct., at 1834, and n. 2.

27



al 2595, the consent decree itself cannot
fairly be interpreted to bar use of the se-

, % niority policy or to require maintenance of

./-

racial balances previously achieved in the
event layoffs became necessary. Nor cah
a distriq court unilaterally modify a con-
sent (RJW to adjust racial imbalances” or
to provide retroactive relief that abrogates
legitimate expectations of other employees
ahd apphicants.  See Steelworkers v. Web-
er, 443 US. 193, 205-207, 99 S.CL. 2721,
27282029, 61 L.kd.2d 480 (1979); Pasade-
na City Bd. of Education v. Spangler,
supra, 4271 US,, at 436-438, 96 S.CtL., at
2704-2705. A court may not grant prefer-
ential treatment to any individual or group
simply because the group to which they
belong is adversely affected by a bona fide
seniority system. Rather, a court may use
its remedial powers, including its power t
modify a consent decree, only to prevent
future violations and to compensate identi;

A5

fied victims of unlawful diserimination.

- See. Teamsters v. United States, gupra,

431 U.S., at 367-371, 97 S.Ct., at 1870-1872;
Milliken v, Bradley, 433 1.8, 267, 280281,

07 S.CL 2749, 2757, 53 LNd.2d 745 (1977);
see also University pf California Kegents:
.1 Bakke, 438 U.S. 205, 307-309y and n. 44,

98 S.Ct. 2783, 2757-2758, and 'n. 44, ‘57
[.15d.2d 750 (1978) (POWELL, J.. announc-
ing the judgment of the Court). Even
when its remedial powers are properly in-
voked, a district court may award preferen-
tial treatment only after carefully balanc-
ing the competing interests of diserimi-
naleds, innocent employees, and the em-
ployer. See Ford Motor Co. v. EEOC, 458
LS., al 289-240, 102 S.Ct., at 3070; Team-
sters . (/nih'd-".‘;éutes,"supru, 431 UJ.S,, at
371-376, 97 S.Ct., at-1872-1876. In short,

= 2, Unlike the dissenters and Justice STEVENS, 1

find persuasive the Court's reasons for holding
Title VII relevant to analysis of the modification
issie, see ante, at 3587, and n. I’Z,l'and.'-lhc
Court’s application of Title VII's provisions to
the facts of the present controversy, L

‘3. "Absenit a judicial c'Iclcrmina'ii(m.
. pany
agreement without the Union's consent.”” Wik,
T Grace & Co. v, Local 759, 461 US., ——s, e,
103 S.Ct 2377, 2179,.76 LEA2{ 298 (1983)

© Mie Capy; 7
. cannot alter the collective-bargaining

'
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no matter how significant ghe change in
circumstarnce, a district coygt cannot unilat-
erally modify ayconsent decree to adjust
racial balances/in. the way the District
Court did henf. '

2

To be sureXin 1980, respondents could
have gone to $hial and established. illegal
digerimination”in the Department’s past hir-
ing practices, identified its specific vicﬁms,
xd possibly obtained retroactive seniority
fOr those individuals. Alternatively, in
1980, in negotiating the consent decree,
respondents coull have sought the partici-
pation of the union,® negotiated the identi-
ties of the specific victims with the union
and employer, and possibly obtained limited
forms of retroactive relief. Butl respgy:
dents did none of these things. They chos
to avoid the costs and hazards of litigating
their claims. They negotiated with the em-
ployer without inviting the union’s partici-
pation. They entered into a consent decree
without establishing any specific victim's
wdentity.  And, most importantly, they
waived their right to seek further relief.

To allow respondents to obtain relief prop-

erly reserved for only identified vietims or
to prove their victim status now would
undermine the certajnly of obligation that
is condition precedent to employers’ accept-
ance of, and unions’ comsent to, employ-
ment discrimination settlements.  See
Steelworkers v. Weber, supra, 443 U.S,, at
211, 99 S.Ct, at 2731 (BLACKMUN, J.,,
concurring) (employeYs enter into seftle-
ments to avoid back pay responsibilities
and to reduce disparate impact claims).
Modification® requiring maintenance of ra-
cial balapce would not encourage valid set-
tlenients ¢ of employment discrimination

Thas, ¥ innocent employees are to be required
to make any sacrifices in the final consent de-
eree, they must be represented and have had
full participation rights in the negotiation pro-
. Ce8s. .

- 4. 'The policy favoring voluntary scttlemdnt does

not, of course, countenance unlawful discrimi-
“nation against éxisting cinployees or applicants.
"Sec MeDonald v, Santa Fe Trail Transportation

-

Co., 427 US. 273, 278296, 96 S.Ct. 2574, 2577

2586, 49 l..l{(l.Zd 493 (1976) (Title VI and 42

w!
ot
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cases. They would impede them. Thus,
when the Court states that this preferential

. relief could not Have been awarded even

had this case gone to trial, see ante, at
2689, it ig holding respondents to the bar-
gain they struck during the consent decree

. negotiations in 1980 and thereby furthering

the “statutory policy of voluntary settle-
ment. See Carson v. American Brands,
Inc., 450 1.S. 79, 88, and n. 14, 101 S.Ct.

+ 993, 998, and n. 14, 67 1.Ed.2d 59 (1981).

In short, the Court effectively upplies the
criteria traditionally applicable. to the- re-
view of preliminary injunctions. See Do-
ran v. Salem Inn, Inc., 422 U.S. 922, 931,
95 S.Ct. 2661, 2567445 L.Ed.2d 648 (1975).
When the Court disawproves the prelimi-
nary injunction issued in thig case, it does
so because respondents had no chance of
succeeding the merits of their claim.
The District TCourt had nd authority to -or-
der the Department to maintain its current
racial balance or to provide preferential
treatment to blacks. It therefore abused
its discretion. On this understanding, I
join the opinion and judgment rendered by

the. Court today.

Justice STEVENS, concurring in the
judgment. .
The District Court’s preliminary injunc-
tion #emains. reviewable because of its con-
tinuing effect on the city’s personnel poli-
cies. That injunction states that the city

US.C. § 1981 prohibit discrimination against
whites as well as blacks); Sreelworkers v. Weber,
443 U.S. 193, 208-209, 99 S.Ct. 2721, 2729-2730,
61 L.Ed.2d 480 (1979) (listing attributes that
would make affirmative action plan impermissi-
ble), cf. i, a1 218, 99 S.Ct., at 2733 (BL.ACK-
MUN, J., concurring) (“seniority is not in issue
because the craft training program is new and
does not involve an abrogation of pre-existing
seniority rights”). : '

»

1. See also supra, at 2581-2582, n. 6. There
were actually three injunctive orders entered by
the District Court, each applying to different
positions in the Memphis Fire Department.  All
usc substantially the same language.

2. In thif'respect, thig litigation is'similar to City
of Los Angeles v. Lyons, 461 US. — ——, 103
S.Ct. 1660, ~—, 75 L.Ed.2d 675 (1983). There,

4
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'may “not apply the seniority policy pro-

posed insofar as it will decrease the_ per-
centage of black [persons] in the Megphis
Fire Department.” ' Thus, if the city faces
a need to lay off Fire Department employ-

ees in the future, it may not apply its

seniority system. I cannot say that the
likelihood that the city will once again face
the need to lay off Fire Departmgnt em-
ployees is so remote that the ¢V has no

_stake in the outcome of this litigation?

In my judgment, the Court’s discussion
of Title VII is wholly advigory. This case
involves no issue under Title VII; it only
involves the administration of a consent
decree. The District Court entered the
consent decree on April 25, 1980, after hav-
ing given all parties, including all of the
petitioners in this Court, notice and oppor-
tunity to object to its entry. The consent
decree, like any other final judgment of a
district court, was immediately appealable.
See Carson v. American Brands, Inc., 450
U.8. 79, 101 S.Ct. 993, 67 L.Ed.2d 59 (1981).
No appeal was taken. Hence, the consent
decree became a final judgment hinding
upon those who had had notice and oppor-
tunity to object; it was and is a legally
enforceable obligation. 1f the consent de-
cree justified the District Court's prelimi-
nary injunction, then that injunction should
be upheld irrespective of whether Title V1I
would authorize a similar injunction?

an injunction against the usc of chokcholds by
the city's police departmont was held not to be
moot despyte the fact that the police board had
instituted a voluntary moratorium of indefinite
duration on chokeholds, since the likelihood
that the city might one day wish 1o return to its

" former policy was not so remote as to mool the

case. Sce also Carroll v. Princess Anne, 393 U.S.
175, 1782179, 89 S.C1. 347, 350, 21 L.Ed.2d 325
(1968).

3. The Court seems to suggest that a consent
decrec cannot authorize anything that would
not constitute permissible relief under Title VII.
Ante, at 2588. 1 share Justice BLACKMUN's
doubts as to whether this is the correct test.

See post, at 2608, n. 9, 2606-2607. The'

provisions on which the Court relics, 42 US.C.
§§ 2000e-2(h) and 2000e-5(g), merely state that
certain senjority arrangements do not violate

29
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Therefore, what governs this case is not
Title VII, but the consent decree.?

There are two ways in which the District
Court’s injunction could be justified. The
first is as a construction of the consent
decree. If the District Court had indicated

" that it was merely enforcing the terms of

the congent.:decree, and had given some
ndjcation o-f‘ what portion of that decree it
as mt,urpreung I inight be hard pressed

fto consider the entry of the injunction an
A".dl)US(F of discretion.
‘Court neverstated
"thé decrée, nor dj

owever, the District
at it was construing
it provnd& ‘even a gough
indication of thé portion of’ ‘the decree on
which it relied. There is simply nothing in
the record to justify the conclusion that the
injunction was based on a reasoned con-

struction of the consent decree.b

The second justification that could exist
for the injunction is that the District Court
entered it based on a likelihood that it
would modify the decree, or as an actual
modification of the decree® As Justice
BLACKMUN explains, post, at 2602, 2605,
modification would have.been appropriate
if respondents had demonstrated the pres-
However,

Title VII, and define the limits of appropfiate -

relief for a Title VII violation, respectively,
They do not place any limitations on what the
parties can agree to in a consent decree. The
Court does not suggest that any other statutory
provision was violated by the District Court.
The Court itself acknowledges that the adminis-
tration of a consent deeree must be tested by the
four corners of the decree, and not by what
might have been ordered had respondents pre:
vailed on the merits, ante, at 2586, which makes
its subscquent discussion of Title VII all the
more puzzling.

4. |l the deeree had been predicated on a finding
that the city had violated Title VH, the remedial
policics underlying that Act might be relevant,
at least as an aid to construction of the deerce.

But since the scttlement expressly disavowed®

any such finding, the Court's exposition of Title
VII law is unnccessary. )
5. Justice BLACKMUN cxplains, post, at: 2603-
2605. how the consent decree could be construed
to justify the injunction. 1 find nothing in the
umul indicating that this is the theory llu
bistrict Court actually employed.  While T reg
ognize that preliminary injunction praceedings

AT6.

the only “circumstance’” found by the Dis-
trict Court was that the city’s proposed
layoffs would have an adverse e‘ffecL. on
the level of t')la('k employment in thefire
department.  App. to Pet. for Cert. AT3-
This was not a “changed” circum-
stance; the percentage of blacks employed
by the Memphis Fire Pepartment at the

time the decree was entered meant that =

even then it was apparent that any future
seniority-based layoffs would. have an-ad-
verse effect on blacks. Thus the finding
made by the District Court was clearly
insufficient to support a modification, of the
consent decree, or a likelihood thereof.

Accordingly, because I conclude that the
District Court abused its discretion in en-

tering the -preliminary injunction at issue

here, 1 conclir in the judgment.

Justice BLACKMUN, with whom Justice
BRENNAN and Justice MARSHALL join,
dissenting.

Today’s opinion is troubling less for Lhe
law it creates than for the law it ignores.
The issues in these cases arose out of a
preliminary injunction that prevented the

are often harried affairs and that district courts
need substantial leeway in resolving them, it
nevertheless remains the case thatthere must be
somcthing in the record explaining the reason-
ing of the District Court before it may be af.
firmed. That is the purpose of Fed.Rule Civ.P.
65(d)’s requirement thay “[e]vety order granting
an injunction and every restraining order shall
set forth the reasons for its issuance. . "

6. It scems likely tha this sccond justification
was the actual basis for the entry of the injunc-
tion. The District Court's phrasing of the ques.
tion it faced was whether “it should exercise its
authority to modify a Consent Decree,"\App. to
Pet.- for Cert. A73. The focus of the € of
Appeals’ opinion rcvuwlng the preliminary in-
junction was the “three grounds upon which a
Consent Decree may later be modified,” Stotts v.
Memphis Fire Dept., 679 F.2d 541, 560 (CA6
1981). ‘Most important, the practical effect of*
the District Court’s action indicates  that it
should be treated as a modification.  Until it is
reviewed, it will effectively govern the proce
dure that the city must follow in any finture
layoffs, and that procedure is significantly dif
ferent from the seniority system in cflect’ when
the consent decree was negotiated- and signed.

35 - ¥
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city of Memphis from conducting a particu-
lar layoff in'a particular manner. Because
that layoff has ended, the preliminary in-
junction o longer restrains any action that
the city wishes to take. The Court never-
theless rejects respondents’ claim that

these cases are moot because the Court

concludes that there are continuing effects
from the preliminary injunction and that
these create a cop¥inuing cohtroversy. The
Court ‘appears oblivious, however, to the
fact that any continuing legal conse-
quences of the preliminary injunction
would be erased by simply vacating the
%n of Appeals’ judgment, which is this

rt's longstanding practice with cases

- that become moot.

Having improperly asserted jurisdiction,
the Court then ignores the proper standard

_of review. The District Court’s action was

a preliminary injunction reviewable only on
an abuse of discretion standard; the Court
treats the action as a permanent injunction
and decides the merits, even though the
District Court has not yet had an gpportu- -
nity to dq so. On the merits, the Court
ignores the specific facts.of these cases-
that make inapplicable the decisions on
which it relies. Because, in my view, the
Court’s decision is demonstrably in error, 1
respectfully dissent.

I

Mootness. ‘“The usual rule in federal
cases is that an actual controversy must
exist at stages of appellate or certiorari
review and not simply at the date the ac-
tion is initiated.” Roe v. Wade, 410 U.S.
113, 125, 93 S.Ct. 705, 712, 35 L.Ed.2d 147
(1973). In the absence of a live controver-
sy, the constitutional requirement of a

““cage” or “controversy,” gee U.S. Const., .
‘Art. 111, deprives a federal court of juris-

diction. Accordingly,,a case, although live
at the start, becomes moot when interven-

ing acts destroy the interest of a party to

the adjudication. Defunis v. Odegaard,
416 U.S. 312, 94 S.Ct. 1704, 40 L Ed.2d 164
(1974). In such a situation, the federal

- practice is to vacate the judgment and re- -
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mand jhe case with a direction o dismiss.

United States v. Munsingwear, Inc., 340

U.S. 36, 89, 71 S.Ct. 104, 106, 95 L.Ed. 36
(1950).

Application of these principles to the

. present cases i3 straightforward. The con-
troversy .underlying the suits is whether -

the city of Memphis’ proposed layoff plan

.violated the 1980 consent decreé. The Dis-

trict Court granted a preliminary injunction
limiting the proportion of Negroes that the

‘city could layoff as part of its efforts ‘to
-solve its fiscal problems. Because of the
injunction, the city chose instead to reduce ,

its workforce according to a modified lay-
off plan under which some whites were laid
off despite their greater seniority over the
blacks protected by the preliminary injunc-
tion. Since the preliminary injunction was
entered, however, the layoffs all have ter
minated and the city has taken back every
one of the workers laid off pursuant to the
modified plan. Accordingly, the prelimi-
nary injunction no longer restrains the
city’s conduct, arid the adverse relationship
between the opposing parties congerning
fts propriety is gone. , A ruling in this
situation thus becomes wholly advisory,
and ignores the basic duty of this Court “ ‘to
decide actual controversigs by a judgment
which can be carriéd into effect, and not ‘to

give opinions upon mbot questions or ab-

stract propositions, or to declare principles
or rules of law which cannot affect the
matter in issue in the case before it."” 01l
Workers v. Missours, 361 U.S. 863, 367, 80
S.Ct. 391, 894, 4 L.Ed.2d 373 (1960}, quot-
ing Mills v. Green, 159 US. 651, 6563, 16
S.Ct. 182, 133, 40 L.Ed® 293 (1895). The
proper disposition, therefore, is to vacate
the judgment and remand the cases with
directions to dismiss them as moot.

The purpose .of vacating a judgment
when it becomes moot while awaiting re-
view is to return the legal relationships of
the parties to their status prior to initiation
of the suit. The Uourt explained in Mun-
gingwear that vacating a judgment

“clears the path for future relitigation of

the issues.between the parties and elimi-

v
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nates a judgment, review of whiech was
prevented through happenstance. When
that procedure is followed, the rights of
all parties are preserved; none is preju-
diced by a decision which in the statutory
scheme was only preliminary.” 340 U.S,,
at 40, 71 8.Ct., at 107. .

Were the, Court to follow this procedure in

these cases, as clearly it should, the legal

rights of the parties would return to their

status prior to entry of the preliminary

injunction. In the event that future layoffs

became necessary, respondents would have.

to seek & new injunction based on the facts
presented by the new layoffs, and petition-
ers could oppose the new injunetion on any
and W grounds, including arguments simi-
lar to those made in these cases.
Struggling to find a eontroversy on
which to base its jurisdiction, the Court
(gers a variety of theories as to why these
ses remain live.  First, it briefly sug-
" gests that the cases are not moot because
the preliminary injunetion continues in ef-
fect and would apply in the event of
future layoff. My fundamental disagre&

ment with this contertion is that it incor- -
rectly interprets the preliminary injunc-

tion.! Even if the Court's interpretation of
the preliminary injunction is correct, how-
ever, it is nonetheless true that if the judg-
ment in these cases were vacated, the pre-
liminary injunction would! not apply to a
future layoff.

The Court's second argument agdmst
mootness is remarkable. The Court States
that even if the preliminary injunction ap-

- plies only to the 1981 layoffs, the “rulings”
that formed the “predicate” for the prelimi-

| PO (LS rcndll\ apparent from the terms of .the

preliminary injunction that it applied only to™

the layoffs contemplated in May 1981, and that
the union would have to seek a new_ injunction
il it sought to stop layoffs contemplated in the

futnre.  The preliminary injanction  applied -

", only to the positigns- —lientenant, driver, inspec-
“tor, and private—in. which demotions or layoffs
“were then planned.
- interpret this preliminary -injunction 10 apply to-

Tutare layoffs that might invelve different posi
tions. -In addition, the minimnum pereentage of

It makes little sense to

Negroes-that the city was to retaindwas thag of .

nary injunction “remain undisturbed.”
Ante, 'at 25683, The Court then states:
“[Wle see no indieation that re%ponde-nt%
concede in urging mootness that these
rulings were in error and shoyld be re-
versed.
to defend them. Unless overturned,
these rulings would require the City to
obey the modified consent decree and to
disregard its seniority agreement in mak-
ing future layoffs.” Ibid. °
Two aspects of this argument provoke com-
ment. [t is readily apparent that vacating
the judgment in these cases would also
vacate whatever “rulings”  formed the
“predicate” for that judgment. There sim-
ply is no such thing as a “ruling” that has

a life independent of the judgment in these .

cases and that would bind the city in a
future layoff if the judgment in these cases
were vacated. The Court’s argument,
therefore, is nothing more than an oxymo-

“ roni¢ suggestion that the judgment would

somehow have a res jydicata effect even if
it was vacated—a complete contradiction in
terms.

Moreover, and equally remarkable, is the
notion that respondents must coneede that
the rulings below were in error before they
can argue that the case is moot. To my
knowledge, there is nothing in this Court's
mootness doctrine that requires a party
urging mootness to concede the lack of
werit. in his case. Indeed, a central pur-
pose of . mootness doetrine is to avoid an
unnecessdry ruling on the merits.

The  Court's I‘thir(l argument  against
mootness focuses on the wages and seniori-
ty Iov.t by white employees during the peri-

blackx p:c;«*ntlv (mplnvgd in Ihmt pasitions,
a standard that has no pertinence if applied 10
fuure layofls when minority employment levels
would be higher than in 1981, App. to Pet. for
Cert. in No. 82-229,-p. A77. Finally, the reason:
ing of the District Court in granting the prelimi-
* nary injunclion was based cxpressly on Mthe
effect of these lay-ofls and reductions in rank.”
Id.. a1 A78 (cmiphasis supplied).. Thus, it is clear

that the District Court viewed ‘the preliminary.
injunction as a response to the problem present. “
cd by the May 1981 layoffs rather than to the

problem of layoffs generally,

Py ! ¢
N B

To the eontrary, they}continue-
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od -of their layoffs—and it i3 undisputed
that some such pay and seniotity were lost.
The Court does not suggest, however, that
its decision today will provide the affected

workers with any backpay or seniority, It

48 clear that any such backpay or retroac-
tive seniority for laidoff workers would
have. to come from the city, not from re-
spondents.? But the city and the union are
both petitioners here, not adversaries, and
respondents have no interest in defending
the city from liability to the union in a
separate proceeding. For that reason,

these suits jinvolve the wrong adverse par-

ties for r‘os&htion of any issues of backpay
din-seniarity.

The Court, nevertheless, suggests that
the backpay and seniority issues somehow
keep thest cases alive despite the absence
of an adversarial party. The Court states:

“Unless the judgment of the Court of

Appeals is reversed, however, the layoffs

and demotions were in accordance with

the law, and it would be quite unreason--
able to expect the City to pay out money

to which the employees had no legal
right. Nor would it feel free to respond
to the seniority claims of the three white
employees who ... lost competitive se-
niority in relation to all other individuals
who were not laid off, including those
minority employees who would have been
laid off but for the injunction. On the
other hand, if the Court of Appeals’ judg-
ment is reversed, the City would be free
to take a wholly diffeyent .position with
respect to back pay and seniority.”
Ante, at 2584 (footnote omitted).

Although the agtful ambiguity of this
- passage renders it capable of several inter- &

pretations, none of them provides a basis
on which to conclude that these cases are
not moot. The Court may mean to suggest
that the city has no legal obligation to
provide backpay and retroactive seniority,

2. In the event thal the laidoff fircfighlers were
to bring a successful action for backpay against
the city, the city would have no claim for reim-
bursement against respondents for securing an
allegedly erroneous injunction.  No bond was
posted for the preliminary injunction, and “(a)

¢ [

. R
but that it might voluntarily do so if this
Court opines that the preliminary injunc-
tion wus improper. A decision in that situ-
ation, however, would be an advisory opin-
ion in the full sense—it would neither re-
quire nor permit the city to do anything
that it cannot do already.

It is more likely that the Court means
one of two other things. The Court may
mean that if the Court of Appeals’ decision
is left standing, it would have some kifY of
preclusive effect in a suit for back pay and
getroactive seniority brought by the union
against the city.’ Alternatively, the Court
may mean that if the city sought voluntari-

ly to give unidn members the back pay and

retroactive seniority that they lost, the re-
spondents could invoke the preliminary in-
junction to prohibit the city from doing so.

Everr if both of these notions were cor-
rect—which they clearly are not, see infra,
at 2683-2584, and nn.'3, 4, and 5~they are
irrelevant to the question of mootness.
The union thas not filed a suit for backpay
or seniority, nor hag the preliminary injunc-
tion prevented the city from awarding ret-
roactive seniority to the laidoff workers.

_Accordingly, these issues simply are not in

the cases before the Court, and have no
bearing on the question of mootness. In
01l Workers v. Missouri, supra, for exam-
ple, the Court declined to reviéw an expired
antistrike injunction issued pursuant to an
allegedly unconstitutional state statute,
even though the challenged statute also
governed a monetary penalty claim pend-
ing in state court against the union. The
Court stated: * ‘[T]hat suit is not before
us. We have not now jurisdiction of it or
its issues. Our power only extends over
and is limited by the conditions of the
case now before us. " 361 US., at 370, 8O

'S.Ct., at 396 (emphasis added), quoting

American Book Co. v. Kansas, 193 U.S.
49, 52, 24 S.Ct. 394, 895, 48 L.Ed. 613

party injured by the issuance of an injunction
later determined to be erroncous has no action
for damages in the absénce of a bond.” W.R.
Grace & Co. v. Local Union 759, -— U.8. ——,
-, n. 14, 103 S.C1. 2177, 2185, n. 14, 76
L.Ed.2d 298 (1983).
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(1904). By vacating this judgment as moot,
the Court would ensure that in the event
that a controversy over backpay and retro-
active seniority should arise, the parties in
these cases could relitigate any issues con-

cerning the propriety of the preliminary

injunction as it relates to that controversy.
Thus, the Court today simply has its- rea-
soning backwards. It pretends that thege
cases present a live controversy because
the judgment in them might affect’ future
litigation; yet the Court's longstanding

practice of vacating moot judgments is de- °

signed precisely to prevent that result.

By going beyond the reach of the Court's
Article 111 powers, today’s decision improp-
erly provides an advisory opinion for the
city and the union. With regard to the
city’s ability to give retroactive seniority
and backpay to laidoff workers, respon-
dents concede that neither the preliminary
injunction nor the Court of Appeals’ judg-

3. It was the city's layoff<policy, nol the prelimi-
nary injunction, that prevented the laidoff work-
ers from accruing seniority during theirtdyoffs.
Paragraph 6B of “Benefits” of the cjfy$*written
“Layoff Policy,” adopted unilaterally by the city
in April 1981, states: “Employees shall not re-
ceive seniority credit during their layoff period.”
App. 95. If the laidoff workers are to receive
retroactive seniority, it will be because 1the city

¥ chooses 10 change this policy—which they al-

-ways have been free to do—not because the
~preliminary injunction has been invalidated.
Although the Court feigns uncertainty on this

matter, ante, at 2384, n. S5, as does Justice

O'CONNOR in her separate opinion, ante, al
2581, there is signply no indication in these cases
that the city w&\to give the laidoff workers
retroactive senioriWg but is unable to do so be-
cause of the preliminary injunclion.

.4. It appears that if the union enjoys any con-

tractual rights at all, they derive from the
“Memorandum of Understanding” between the
union and the city, which indicates that layoffs
shall be made on the basis of seniority. App. to
Pet. for Cert. in No. 82-206, p. A81. The Ten-
nessee Supreme Court recently has confirmed,
however, that the Memorandum of Under-
standing confers no enforceable rights, Fulen-
wider v. Firefighters Association local Union

1784, 649 S.W.2d 268 (1982), because of state

law limits on the authority of municipalities ¢o
contract with labor organizations. Thus, the
likely reason that the union has not filed a suit
for backpay is because it has no enforceable
rights.
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ment prohibits the city from taking sach
action,’ Brief for Respondents 30-31. The
city has not claimed any=confusion over its
ability to make such an award; it simply
has chosen not to do so. Thus, the opinion
today provides the city with a.decision to
ensure that it can do something that it has
not claimed any interest in doing and has
not been prevented from doing, and that
respondents: concede they have no way of
stopping.

With regard to the union, the Court’s
imagined controversy is evan  more
hypothetical. The Court concedes that
there is doubt whether, in fact, the union
possesses any enforceable . contractual
rights that could form the basis of a con-
tract claim by the union against the city.!
It is also uncledr how the propriety of the
preliminary injunction would ,affect the
city's defenses in such a suit® In any

* [ am at somewhat of a loss trying to under-
stand the Courl's suggestion that the District
Court’s preliminary injunction somehow pre-
vented contract liability from arising between
the city and the affected white employees. As is
explained more fully, infra, the preliminary in-
junction did not require the city to’ layoff any-
one. The preliminary injunction merely pro-
hibited the city from laying off more than .a
" certain proportion of Negroes. In the face of
that constraint, the chty decided 10 proceed with
layoffs and to lay off whites instead of the
protected Negroes. If in so doing the city
breached contractual rights of the white em.
ployees, those rights remained enforceable. See
W.R. Grace & Co. v. Local Union 759, supra
{employer could be held liable for breach of
collective bargaining agreement when, because
women employees were protected by as injunc-
tion, it laid off male employees with greater
seniority).

8. An cnjoined party is required to obey an in-
junction issued by a federal court within its
jurisdiction even if the injunction turns out on
review to have been erroneous, and failure to
obey such an injunction is punishable by con-
tempt. Walker v. City of Birmingham, 388 U.S.
307, 314, 87 S.Ct. 1824, 1828, 18 L.Ed.2d 1210
(1967). Given that the city could have been
punished for contempt if it had disregarded the
preliminary injunction, regardless of whether
the injunction on appeal were found erroneous,
it seems unlikely that a defense to a breach of
contract would turn on whether the preliminary

" injunction is upheld on appeal as opposed to the

39
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- event, no such claims have been filed.
Thus, today’s decision is provided on the
theory that it might affect a defense that
the city has not asserted, in a suit that the

union has not brought, to enforce contrac-
tual rights that may not exist.

II

Because there is now no justiciable con-
troversy in these cases, today’s decision by
the Court is an improper exercise of judi-
cial power. It i8 not my purpose in dissent
to parallel the Court’s error and spéculate

on the appropriate disposition of these nof- .

justiciable cases. In arriving at its result,
however, the Court’s analysis is misleading
in many. ways, and in other ways it is
simply in error. Accordingly, it is impor-
tant to note the Court’s unexplained depar-
tures from precedent and from the record.

A

Assuming arguendo that these cases are
justiciable, then the only question before
the Court is the validity of a preliminary
injunction that prevented the city from con-
ducting layoffs that would have reduced
the number of Negroes in certain job cate-
gories within the Memphis Fire Depart-
ment. In granting such relief, the District
Court was required to consider respon-

dents’ likelihood of success on the merits,
the balance of irreparable harm to the par-

city's obligation to obey 1he injunction when
entered.

6. The Court’s attempt to récharacterize the pre-
liminary injunction as a permanent onc is whol-
ly unpersuasive. Respondents’ request for in-
junctive relief specifically sought a preliminary
injunclion, and carcfully iaid out the standards
for the issuance of such an injunction. App.
20-22. Pectitioners’ response in opposition
to the request for injunctive relief was devoted
cntirely to cxplaining that the standards for a
preliminary injunction had not been met. /d,
at 25-28. The District Court's order grant.
ing injunctive relief- was entitled an ."Order
Granting Preliminary Injunction,” gnd a.later
order expanding the injunctive relief to include
more positlons was cntitled an “Order Expand.
ing Preliminary Injunction.” App. to Pet. for

Cert. in No. 82-229, pp. A77, A82. . The Court of -
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ties, and whether the injunctipn would be in
the public interest. .University of Teras v.
*Camenisch, 451 U.S. 390, 392, 101 S.Ct.
1830, 1832, 68 L.kd.2d 175 (1981); Doran

v. Salem Inn, Inc, 422 US. 922, 931, 95~
- S§.Ct. 2561, 2567, 45 L.Ed.2d 648 (1975).

The question before a reviewing court “is
simply ‘'whether the issuance of the injunc-
tion, in light of the applicable standard,
constituted an abuse of discretion.” /d., at
932, 95 S.Ct., at 2568. N

The Court has chosen to answer a differ-
ent question. The Court’s opinion does not
mention the standard of review for a pre-
liminary injunction, and does not apply that
standard to these cases. Instead, the
Court treats the cases as if they involved a
permanent injunction, and addresses the

" question whether the city’s. proposed lay-

offs 'violated the consent decree.® That
1ssue was never resdlved in the District
Court because the city did not press for a

" final decision on the merits. The issue,

therefore, is not properly before this Court.

- After taking jurisdiction over a controversy

that no longer exists, the Court reviews a
decision that was never made.

In so doing, the Court does precisely
what in Camenisch, supra, it unanimously
concluded was error. - Camenisch involved
a suit in which a deaf student’ obtained a
preliminary injunction requiring that the
University of Texas pay for an interpreter
to assist him in his studies. While appeal

Appeals cxpressly defined the nature of its in-
quiry by stating: . . ‘

“We must weigh whether the plaintifts have
shown a possibility of success on the merits,
whethee the plainiiff or defendant would sulfer

irveparable harm and whether the public inter-

cst warrants the injunction.... The slandard
f{appcllalc review is whether the district court
abused its discretion in granting the preliminary
injunction. ..

“{The District Judge} did no1 abuse his discre-
tion in grarting the preliminary injunction.”
.679 F.2d 541, 560 (CA6 1982).

It is hard to imagine a clearcr statement that the
issuc considered by the Court of Appeals was
the propriety of a preliminary injunction. In
any cvent, cven if the Court of Appeals went
beyond the scope of its appropriate review, it

follow it.

O " S

(3 \
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would be our. duty to correct that error, not lo-
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of -the preliminary injunction was pending

 before the Court of Appeals, the student

graduated. The Court of Appeals affirmed

* the District Court. In so doing, the appel-

late court rejected Camenisch’s suggestion
that his graduation rendered the’case moot
because the District Court had required
Camenisch to post a bond before granting

the preliminary injunction, and there re-’

mained the issue whether the University or
Camenisch should bear the cost of the in-
terpretor. This Court granted certiorari

-and vacated and remanded the case to the~

District Court. The Court explained: .

‘“The Courtyof Appeals correctly held
that the case as a whole is not moot,
since, as that Court noted, it remains to

be decided who should ultimately bear

the cost’of the interpreter. However,
the issue before the Court of Appeals
was not who should pay for the inter-
" preter, but rather whether the District
Court had abused its discretion in issu-
ing a preliminary injunction requiring
the University to pay for him.... The
two issues are significantly different,
since whether the preliminary injunc-

tion should have issued depended on
the balance of factors [for granting pre- .

limin&ry injunctions], while whether
the University should ultimately bear
Lthe cost of the interpreter depends on a
Sfinal resolution of the menrits of Cam-
enisch's case.

e

7. The distinction between the preliminary and
final injunction stages of a proceeding is more

than mere formalism. The time pressurcs in- -

volved in a r¢quest for a preliminary injunction
requirc courts to mdke determinations without
the aid of full briefing or &cluab devclopment,
" and make all such “detcrminations necessarily
provisional. Likg the proccedings in Camen-
isch, those in thikditigation “bear the marks of
the haste characteristic of a request for a pre-
liminary injunction.” 451 U.S., at 398, 101 8.Ct,,
at 1835. The hearifig on the preliminary injunc-
tion was held four days after the layoffs had

been announced. With the exception of a single .

no discovery. In opening the hearipg, the trial
judge noted: "Onc of the probl ith these
ipjunction hearings centers-around the fact that

deposition the day before the hcaring,!therc was

-

Until [a trial on the merits] has taken
place, it would be inappropriate for
this Court to intimate any view on the
merits of the lawsuit.” - 451 U.8,, at 393,
398, 101 S.Ct., at 1835 (emphasis added).

Camenisth makes clear that 4 determi.
nation of a party’'s entitlement to a prelimi-

_nary injunction is a separate issue from the

determination of the merits of the party's
underlying legal claim, and that a review-
ing court should not .confuse the two.
Even if the issues presented by the prelimi-
nary injunction in these cases were not
moot, therefore, the only issue before this
Court would be the propriety of prelimi-
nary injunctive relief.” See, also, New
York Slate Liquor Authority v. Bellanca,
462 U.8. 714, 716, 101 S.Ct. 2599, 2600, 69
L.Ed.2d 357 (1981); Doran v. Salem Inn,
Inc., 422 U.S,, at 931-932, 934, 95 S.Ct., at
2667-2668, 2669. It is true, of course, that
the District Court and the Court of Appeals
had to make a preliminary evaluation of
respondents’ likelihood of success on the:
merits, but that evaluation provides no ba-
sis for deciding the merits:

“Since Camenisch’s likélihood of suc-
cess on the merits was one of the factors
the District Court and the Court of Ap-
peals copsidered in granting Camenisch a
preliminary injunction, it might be sug-
gested that their decisions were tanta-
mount to decisions on the underlying
merits and thus that the preliminary-in-
junction idsue is not truly moot. ...
This reasoning fails, however, besause

the lawyers don't have the usual time to develop
the issucs, and take discovery, and cxchange
information, and to call on cacgl other to state
what they think the issucs arc ... 1 got an idea
from the lawyers—I am not sure that they were
finally decided on what route they were go-
ing...." App. 30. It is true that the District
Court made a few of what generously could be
described as findings and conclusions, but, ‘as
the Court in Camenisch pointed out, "findings of -
fact and conclusions of law made by a court
granting a preliminary injunction are not bind- .
ing at trial on the merits.” 451 U8, at 395, 101
S.Ct, at 1834, Accordingly, there is simply’no
proper basis on which this Count legitimately
can decide the question whether the city's pro.
posed layoffs violaged the consent decrec.

-,
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it improperly equates ‘likelihood of suc-
cess' with ‘success,’ and what 8 more
important, because it ignores the sig-
nificant procédu;zljhfferences between
preliminary and=permanent injunc-
tions.” 451 US,, at 394, 101 S.Ct., at
1833 (emphasis added).”

B

After ignoring the appropriate standard
of review, the Court then focuses on an
issue that is not in these cases. It begins
its analysis by stating that the “issue at
the heart of this case’ is the District
Court’s power to “ente[r] an injunction re-

quiring white employees to be laid off.” -

Ante, at 2685, That statement, with all
« respect, is simply incorrect. On its face,
the preliminary injunction prohibited the
city from conducting layoffs in accordance
with its seniority system "insofar as it will
decrease the percentage of black[s] ...
presently employed” in certain job catego-
ries. App. to Pet. for Cert. in Nq. 82-229,
p. A80. The preliminary injunction did not
. require the city to lay off any white em-
ployees at all. In fact, several parties in-
terested in the suit, ineluding the union,
" attempted to persude the city to avoid
layoffs entirely by reducing the working
hours of all fire department employees.
See Brief for Respondents 73. Thus, al-
though the District Court order reduced
the city's options in meeting its fiscal crisis,
" it did -not require the dismissal of white

employees. The choice of a modified layoff

plan remained that of the city.

This factual detail is important because it .

makes clear that the prelimingry injunction
did not abrogate the contractual rights of
white employees.
plan. proposed by the city to comply with
the District Court's order abrogated con-
tractual rights of the union, those rights
remained énforceable. This Court recog-
nized this principle just last Term in W.R.
Grace & Co. v. Local Union 759, — U.S.
, 108 8.Ct. 2177, 76 L.Ed.2d 298 (1983),

8. Judge Martin's opinion concurring in part dénd
dissenting in part from the Sixth Circuit's deci-

If the modified layoff-

-similar to the one here.
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which presénted a situation remarkably
In that case, an
employer sought to conduct layoffs and
faced a conflict betweén a Title VII concil-
iation agreement protecting its female em-
ployees and theseniority rights of its male
employees. Th¥®-employer chose to lay off
male employees, who filed grievances and

obtained awards for the violation of their -

contractual rights. In upholding the
awards, this Court explained that the di-
lemma faced by the employer did not ren-
der the male employé¢es’ contractual rights
unenforceable: '
“Given the Company’s degire to reduce
its workforce, it is undeniable that the
Company was faced with & dllemma: it

could follow the conciliation agreement
as mandated by the District Court and

risk liability under the collective bargain-
ing agreement, or it could follow the
bargaining agreement and risk both a
contempt citatiofy and Title VII liability.

. The dilemma, however, wag of the Com-

_ pany’s own making. The Company com-
mitted itself voluntarily to two conflict-
ing contractual obligations.” /d., at
-, 108 S.Ct,, at 2184,

. . .
. It is clear, therefore, that the correctness

~of the District Court’s interpretation of the

decree i irrelevant with respect to the
enforceability . of the union’s contractual
rights; those rights remained enforceable
regardless of whether the city had an obli-
gation not to lay off blacks.® The question
in these cages remains whether the District
Court's authority pursuant to the consent
dectee enabled it to enjoin a layoff of more
than a certain number of blacks. The issue
is not whether, the District Court could

‘require the city to layoff whites, or wheth-

er the District Court could abrogate con-

tractual rights of white firefighters.

1
Assuming, as the Court erroneously

- does, that the District Court entered a per-

manent injunction, the question on review

sion is based on precisely this point.

Sce 679
P.2d, at 569. t-

K
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then would be whether the District Court *
had authority to enter it. In agfirming the
District Court, the Court of Appeals sug-
gested at least two grounds on which re-
spondents might have prevailed on the mer-
its. .

The first of, thege derives from the con-
tractual characteristics of a consent decree.
‘Because a consent decree “‘is to be con-

“ptrued for enforcement purposes essential-
ly as a contract,” United States v. ITT
Continental Baking Co., 420 U.S. 223,
238, 95 S.Ct. 926, 935, 43 L.Ed.2d 148
(1975), respondents had the right to specific
performance of the terms of the decree. If
the proposed layoffs violated those terms,
the District Court could igsue an injunction
requiring corgpliance with them. Alterna-
tively, the Court. of Appeals noted that a

court of equity has inherent power to modi- -

fy a consent decree in light of changed
circumstances, 679 F.20 541, 560-661
(CA6 1982). Thus, if respondents could
show that changed circumstances justified
modification of the decree, the District
Court would hive authority to make such a
change. ~Jg

Respondents based th(}'ir reqy@yt for in-
junctive relief primarily ‘on t irst of
these grounds, and the Court'sfanalysis. of

this issue is unpersuasive. The District
Court's authority to enforce the terms and
purposes of the consent decree was ex-
pressly reserved in 1 17 of the decree itself:
“The Court retains jurisdiction of this ac*
tion for such further orders as may be
necessary or appropriate to effectuate the
purposes of this decree.” App. to Pet. for
Cert. in No. 82-229, p. A69. Respondents
relied on that provision in seeking the pre-
liminary injunction. See Plaintiffs’ Supple-
mental Memorandum in" Support of a Pre-
liminary Injunction 1. The decree obligat-
ed the city to provide certain specific relief
to particular individuals, and to pursue a

long-term goal to “‘raise the black represen-

tation in each job classification on the fire
department to levels approximating the
hlack proportion of the civilian labor force
in Shelby County."” - App. to Pet. for Cert.
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in No. 82-229, p. A64. The decree set more
specific goals for hiring and promotion ‘op-
portunities as well. To meet these goals,
the decree ‘“require{d] reasonable, good

. faith efforts on the part of the City.” Ibid.

In support of their request for a prelimi-

. nary injunction, respondents claimed that

the proposed layoffs would adversely af-
fect blacks significantly out of proportion
to their representation.  Supplemental
Memorandum in Support of a Preliminary
Injunction, pp. 1-2. They argued that the
proposed layoffs were “designed to thwart
gains made by blacks” under the decree. Id,
at 2. Their argumegtnemphasized that the
Mayor had “absolute discretion to choose

- which job classifications” were to be affected

by the layoffs, ibid., and that the “ranks
chosen by the Mayor for demotion are those
where blacks are represented in the greatest
number.” JId, at 4. Respondents claimed
that such a layoff plan “violates the spirit of
the 1980 Gonsent Decree.” Id, at 3. Had re-
spondents been able to prove these charges
at trial, they may well have constituted a
violation of the city’s oblgation of good
faith under the decree. On the basis of
these claims, the limited evidenge presented
at the hearing prior to the issuance of the
preliminary injunction, and the District
Court's familiarify with the city's past be-
havior, the District Court enjoined the city
from laying off blacks where the effgct
would have been to reduce the percentage
of black representation inycertain job cate-
gories. By treating the District Court's
injunctién as a permanent one, however,
the Court first deprives respondents of the
opportunity to substantiate these claims,
and then faults them for having failed to
do so. But without determining whether
these allegations have any substance, there
'is 8imply ne way to determine whether the
proposed layoff plan violated the terms of
the consent decree.

Even if respondents could not have
shown that the proposed layoff plan con-
flicted with the city’'s obligation of good®
faith, 117 of the Ducree also empowered
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the District Court to enter orders to "“effec-
tuate the purposes’ of the decree. Thus, if
the District Court concluded that the lay-
offs would frustrate those purposes, then
the decree empowered the District Court to
enter an appropriate order.  Once again,
howaver, on the limited factual record be-
fore the Court, it is improper to speculate
about whether the layoffs would have frus-
trated the gains made under the consent
decree sufficiehtly to justify a permanent
injunction. . '
,The Court rzvjects the argument that the
injunctive relief was a proper exercise of
the power to enforce the purposes of the
decree principally on the ground that the
remedy agreed upon in the consent decree
did not specifically mention layoffs. Ante,
at  25686.
is inadequate. The power of the District
Court to enter further orders to effectuate
-the purposes of the decree was a part of
the agreed remedy. The parties negotiated
for this, and it i€ the obligation of the
~courts to give it meaning. In an ideal
- world, a well-drafted consent decree requir-
ing structural change might sueceed in pro-
viding explicit directions for all future con-
tingencies.  But particularly in civil rights
litigation in which implementation of a con-
sent decree often takes years, such fore-
sight 18 unattathable. Accordingly, parties
to a consent decree typically agree to con-
fer upon supervising courts the aathority
to ensure that the purposes of a decree are
not frustrated by unforeseen circumstane-
e, The seope of such authority in anh
individual case depends principally’ upon
the intent of the parties. Viewed in thig
light, recourse to such broad notions as the

“purposes” of a deeree is not a rewriting of

the parties’ agreement, but rather a part of
the attempt to_implement the written
termns. The Distriet Judge in these cases,
who presided over the negotiation of the
consent decree, is in a unique position to
determine the nature of the parties’ orig-
nal intent, and he has a distinetive familiar-
ity with the circumstances that shaped the
decree and defined ita purposes.  Aecord-
ingly, he should be given special deferepee

This treatment of the issue
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to interpret the general and any ambiguous

terms in the decree. It simply i8 not a

sufficient response to conclude, as the

Court does, that the District Court could

not enjoin the proposed layoff plan gerely

because layoffs were not specifically men-
tioned in the consent decree.

I this regard, it is ugeful to note the
limited nature of the injunctive relief or-
deréd, by the District Court. The prelimi-
nary injunction did not embody a conclu-b
sion that the city could never conduct lay-
offs in accordance with its seniority policy.
Rather, the District Court preliminarily en-
joined a particular application of the senior-
ity system as a basis for a particular set of
layoffs. Whether the District Court would

enjoin i future layoff presumably would

depend on the factual circumstances of
that situation. Such a future layoff pre-
sumably would affect a different propor-
tion oft blicks and whites; the black repre-
sentation in the fire department presum-
ably would be higher; the layoffs presum-
ably would negate a smaller portion of the
gains made under the decree; and the
judge would have worked with the parties
at implementing the decree for a longer
period of time. There is ho way of know-
ing whether the District Court would con-
clude that a future layoff conducted on the
basis of seniority would frustrate the pur-
poses of the decree sufficiently to justify
an injunction, For this reason, the Court is
wrong to attach such significance to“the
fact that the consent decree does notypro-
vide for a suspenaion of the seniority- sys-
tem during all layoffs, for that is not what
the District Court ordered in these cases.

B

The Court of Appeals also suggested
that respondents could have prevailed on
the merits because the 1981 layoffs may
have justified a modification of the consent
decree. This Court frequently has recog-
nized the inherent “power %of a, court of
equity to modify an injunction in n'dnpulti(m

e

to changed conditions though it was en-

tered by consent.”  United States v. Swift

3
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_Clte as 104 8.C1. 2576 (1964)

& Co., 286 U.S. 106, 114, 52 S.Ct. 460, 462,
76 L.Ed. 999 (1932); accord, Pasadena City
Board of Education v. Spangler, 427 U .S.
424, 437, 96 S.Ct. 2697, 2706, 49 L.Ed.2d

599 (1976); United States v. United Shoe,

Machinery Corp., 391 US. 244, 261, 88
S.Ct. 1496, 1500, 20 L.Ed.2d 562 (1968).
“The source of the power to modify is of
course the fact that an injunction often
requires a continuing willingness to apply
its powers and processes on behalf of the
party who obtained that equitable relief.”
_System Federation v. Wright, 364 US.

642, 647, 81 S5.Ct. 368,/ 371, 5 L.Ed.2d 339

(1961). The test for ruling on a plaintiff’s

request for a modification of a consent -

decred is “‘whether the change serve{s] to
effectuate ... the basic 'purpose of the
original consent decree.” Chrysler Corp.
. United States, 316 U.S., at 562, 62 S.Ct.,
at 1149,

- The Court rejects this ground for affirm-
ing the preliminary injunction, not by ex-

amining the purposes of the consent decree

and whether the proposed layoffs justified
_ a modification of the decree, but rather by

reference to Title VII. The Cburt con-
cludes that the preliminary injunction was
improlger because it “imposed on' the par-
ties as an adjunct of settlement something
that could not have been ordered had the
case gone to trial and the plaintiffs proved
that a pattern or practice of discrimination
existed.” Ante, at 2688. Thus, the Court
has chosen to evaluate the propriety of the
preliminary injunction by asking what type
of relief the District Court could have
awarded had respondents litigated their Ti-

9, The Court’s analysis secms to be premised on
the view that a consent decree cannot provide
relief that could not be obtained al trial. In
addressing the Court's analysis, | do not mean
to imply that I accept its premise as correct. In
Steelworkers v. Weber, 443 US. 193, 99 S.Ct.
2721, 61 1.Ed.2d 480 (1979), thisx Court con.
sidered whether an affirmative action plan
adopted volumtarily by an employer violated

4 Title VI because it discriminated against
whites. In holding that the plan was lawful, the
Court stregaed that the voluntarinesg of the plan
informet the nature of ils inquiry. /d, at 200,
99 §.C1, at 272%;. see also id., at 211, 99 5.C1, at
2731 (voncurring opinion). Because & consent

tle VII claim and prevailed on the merits.

Although it is far from clear whether that

is the right question,? it | that the
Court has given the wrong answer.

Had respondents prevailed on their Title
VII claima at trial, the remedies available
would have been those provided by
§ T06(g), 42 U.S.C. § 2000e-5g). Under
that section, a eourt that determines that
an employer has violated Title VII may
“enjoin the respondent from engaging in

such unluwful employment practice, and .

order such affirmative action as may be

. appropriate, which may include, but ts not
limited to, reinstatement or hiring of em-
ployees, with or without back pay ..., or
any other/équitable relief as the court
deems appropriate” (emphasis added).
The scope of the relief that could have been
entered on behalf of respondents had they

" prevailed at trial therefore depends on the
nature of relief that is “appropriate” in
remedying Title VII violations.

In determining the nature of “appropri-
ate” relief under § 706(g), courts have dis-
tinguished between individual relief and
race-conscious class relief. Although over-
looked by the Court, thig distinction is high-
‘ ly relevant here, In a Title VII class-action

suit of the type brought by respondents, an
individual plaintiff is entitled to an award
of individual relief only if he can establish
that- he was the victim of discrimination.
That requirement grows out of the general
. equitable principles of “make whole" relief;
an individual who has suffered no injury is
not entitled to an individual award.
Teamsters v. United States, 431 U.S. 324,

decree is an agreement that is onforceable in
court, it has qualities of both voluntariness and
compulsion. The Court has explained that Con-
gress intended to encourage voluntary settle-
ment of Titte VII suits, Carson v. American
Brands, Inc., 450 U.S. 79, 88, n. 14, 101 S.C1. 993,
998, n. 14, 67 1..Ed.2d %9 (1981), and cooperative
private efforts to climinate the lingering effects
of past discrimination. Weber, 443 US,, an201-
207, 99 S.Cu, at 27262729,
clear, therefore, that the permissible scope of
rclief available under a consent decree is the

same as could be ordered by a court after a

finding of Hability at wrinl.

See

It is by no means |

!
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347--348, 364-371, 97 S.Ct, 1843, 1860-1861,
18691872, 2 L.Kd.2d 396 (1977). If vic
timization is shown, however, an individual
is entitled to whatever retroactive seniori-
ty. backpay, and promotions are consistent
with the statute’s goal of making the vie-
tim whole. Franks v. Bowman Transpor-
tatiqn Co., 424 U.S. 747, T62-770, 96 S.Ct.
1261, 1263-1266, 47 1. Kd.2d 444 (1976).
In Title VII class-action suits, the Courts

of Appeals are unanimously of the view ™

that race-conscious affirmative relief can
also be “appropriate” under & T06(g).'°
See University of California Regents v.
fAkke, 438 118, 265, 301-302, 98 S.Ct
T3, 27563-2754, 57 1.Kd.2d 750 (opinion of

OWELL, J.); id., at 353, n. 28, 98 S.CL, at

80, n. 28 (1978) (opinion of BRENNAN,
WHITE, MARSHALIL, and BLACKMIUN,
JJ). The purpose of guch relief is not to
make whole any particular individual, but
rather to remedy the present elass-wide
effects of past discrimination. or to prevent
similar discrimination in the future.  Be-
cause the diserimination sought to be allev-
mted by race-conscions relief is the class-
wide effects of past digerimination, rather.
than discrimination against identified mem-
bers ofithe class, such relief is provided to
the class as 8 whole rather than to s
individual members,  The r(\‘liuf-muy take
many forms, but in class actions it fre-
quently involves  pereentages—--such — as
those contained in the 1980 m)(m(-ut decree

“between the city and respondents - —~that re-

quire race to be taken into account when an,
employer  hires or promotes  employees.
The  distinguishi feature  of' race-con
seions relief s
of the disadvantaged class has a cldim to it,

10. Sce e, Boston Chapter, NAACPE, Inc. v,
Beechar, S04 F.2d 1017, 10271028 (CA) 1974),
cerl, denicd, 421 118, 910, 95 S.Ci. 1561,,43
L.Ed2d 775 (1975). Riov v. Fnterprise Assh

- Steamfitters Local 638, 501 F.2d 622, 629 (CA?
1974); L L.O.C v American Tel & Tel Co., 550
F2d 167, £74 1077 (CA3 197D, cert. denied, 438
.S, 915, 98 S.C1. 1145, 57 LLE.2d 1161 (1978);
Chisholm v, United States Postal Serviee, 665
1.2 482, 499 (CA4 1981); United States v. City
of Alexandria, 614 F2d 1358, 1363 1366 (CAS
1980): United States v. 181 W., Local No, 18,
A28 F2d 144 (CA6), cert. denied, 400 118, 943,

ut no individual member
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and inditidual beneficiarles of the relief
need not show that they were themselves
victims of the discrimination for which the
relief was granted. ”

In the instant case, respondents’ request
for a preliminary injunction did not include
a request for individual awards.of reteoac-
tive seniority——and, contrary to the impliea.
tion of the Courl's opinion’ the Distriet
Court did not make any such awards.

Rather, the Distriet Court order required

the city to conduct its layoffs in a race-con-
scious manner;  specifically, the prelimi--
nary injunction prohibited the: city *from
condueting layoffs that would “decrease
the pereentage of black|s]” in certain job
categories. The ¢ity remained free W lay
off any individual black so long as the
pereentiage of  black r(.-p'rcmmultiun wils
maintained.

Because these cases arise out of a con-
sent deceree, and a trial on the merits has
never taken place, it is of course impossible
for the Court to know the extent and na-
ture of any past discrimination by the city.
For this reason, to the extent that the
scope of appropriate rehef would depend
upon the fagts found at trial, it is
impossible to determine whother the relief
provided by the preliminary injupetion

“would have been appropriate following a

trinl on the merits..  Novertheless, the
Court says that the preliminary injunction
was inappropriate because, it concludes, re-
spondents could” not have obtained similar
relief had their cases been litigated instead
of settled by a consent deeree,

The Conrt’s conglusion«does not follow
logically from its owy analysis. »As ghe

91 8.C1 245, 27 1L.ED2d 248 (1970);, United
States v. City of Chi@igo, 663 F.2d 1354 (CA7
1981) (en banc), Firefighters Institute v. City of
St Louis, 616 F.2d 350, 164 (CAR 1980), cert,

. denied, 452 US 938, 101 S.C1 3079, 69 1. Fd.2d
951 (1981); United States v, lronworkers Local
A6, 443 1:.2d 544, 553 554 (CAY9), cert. denied,
404 1.5 0R4,. 02 5.1 447, 30 LEd2d 367
(1971), United States v. Lee Way Motor Freight,
Inc., 625 F.2d 918, 944 (CA10 1979), Thompson
v Sawyer, 2119 L1LSApp.D.C. 393, 430, 678 F.2d
257, 294 (1982). .
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- tiff class.
~.claimed that. he and the class members that

. would have
_ whether the uty had engaged in unlawful
- discrimination; if sd, the case Would pro--

- "their rightful place on t! .
- Ante, at 2688, Were respondentnww pre-

Lo X

"‘ll!lul“l(lll’l‘blts LOCAL UNION NO. 1784 v. STOTTS
Clte as IMSC( 2576 (1984)

~Court pomw out the consent: decree aroae
- out of a Titlé VII suit broyght by Tespon-

dents alleging, inter alia, that the city had

~engagtd in & pattern and practice of dis- -

crimindtion igajnst members of, the plain-
Mr, Stotts, thte named plamtlff

he. representgd had been denied prdm()l,;ons

solely hecayse of race, and that because of:

that dmcrm\man;)n he and other members
of the class hud-been denied their ¥ightful
rank in the Memphm Fire l)epuru%nt
See Lomplamp of” prondents in” No. #2- *
929, W9 andj 10, App 10.. Had respon- -
dents’ ‘case Jctually proceeded to trial,-

. therefore, it would have involved the: now
» . familiar two-sfage procod.ure established’ in’

Teamsters and Franks' The first stage
been “a trial* to- determine

ceed to the second ytage, during which the
individual mérhbers of the class would have
the opportunity to establish'that they.were
victims of discrimination. Teamsterq, 431

U.S., at 371, 375, 97 .S,Ct., at 1874. The

Court itself correctly indicates: “If individ-
!
ual members 'of a plaintiff -class dermon-

- _strate that they have been actuai vnctims of
~ thg» diserfmindtory practice, they’ may be

awarded compemww;)rmy and gwen
emonty rosber

vail at trial on thejr claims. of ‘discrimina-
tion, therefore, they would havehedn enti-

tled to individual awards- of* relief, inclading -
_ Appropriate retroactive semorlty

Thus,
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imwead'of gettling their claims of discrimi-

nation. 'I‘hus, the Court's conclusion is re--

fated by, |t.s ‘awn logic and by"the very

cuges on® wh'lch ltﬁrelles to come to its

<

even treating the District Coyrt's prelimi:

. nary injunction aa if it granted individual

awards' of retroactive senjority to ‘¢lass
members, it is relief that- rqspondem,a
might have obtained had they’ gone to trial

11. The Codrl’s opinion is sufficiently ambiguous
to suggest another interpretation. Thé ‘Court
concludes that the preliminary dijunction was
improper becayse it gave re

tion existed," Ante, 81 2588. It is possible,
therefore, that the Court i# su edting that the
limit on relief available under a ¢onsent decree
is that which could be awarded if a plaintiff

v

ndents some- .
thing they could not have obtaifed had they
proved that “a patiern or practice of discrimina-: "

rcsult n

’

' For reuhona never expiained, the Court’s *

o;\)ip'i(m ‘has focused entirely on what re-
‘Lp(mdont.% hiwve actually shown, instead of
wllat they m)ght have shown 'had trial en
sued, Irm& improper and unfair to fuult
respondents for failing to show “that any
n( the blacks prutected from layoff had
beenta- vietjm of discrimination,” ante,
2588, for thesimple reason that the cl_aims
oh wftich such a showing would have been
"ppade never went totriai. The whole point

A - » » .
of the consent decree in thege rases—and .

Mideed the point of most Title VII consent
decrees—is for both partipa”to avoid the
_time and expense of litigating the question
of liability and identifying the victims of
discrimination. ; In the instant consent de-
cree, the city expressly denied having en-
gaged in any discrimination at all. Never-
theless, the .consent decree in this case
provided severgl persons with both promo-
‘tions and backpay. By definition, all such
relief went to persona never determined to
be victims of discrimination, and the Court
does not indicate that it means to suggest
that the original consent. decree in these
cases was invalid. Wny suggestion that a
consent decree can provide relief only if a
defendant concedes [Jiability would drasti-
cally reduce, of coufse, the incentives for
entering into consent decrees. Such a re-
sult would be incongruous, given the
Jourt's past statements that “Congress ex-
“pressed a strong preference for encourag-
ing voluntary settlement of employment
discrimination claims.” Carson v. Ameri-

-

can Brands, Inc, 450 US, 79, 88, n. 14,

prevailed in “stage 1" of a case but failed to

:' proceed 1o “stage 11" during which the plamtiff
secks 1o identify actual victims of discrimina-
tion. But the Court has failed to provide any
support for this odd notion. The rationale un.
derlying its opinion seoms to be that the limit of
the District Court's remedial power is that

_which could have been ordered following a trial
on-the alleged discrimination, not just the first
stage of such a trial, e

~

47




P

2608

101 S.Ct. 993, 998, n. 14, 67 L.Ed.2d 59
(1981); see Alexander v. Gardner-Denver
Co., 415 U.S. 36, 44, 94 5.Ct. 1011, 1017, 389
L.Ed.2d 147 (1974)."

The Court's reliance on \Teamsfc,s is mis-
taken at a more general level as well, be-
cause Teamsters was concerned with indi-
vidual relief, whereas these cases are con-
cerned-exclusively with classwide, race-con-
scious relief. Teamsters arose out of two
piattern-or-practice  guits filed by the
Government alleging that a union and an
employer had discriminated against minori-
tios in hiring truck drivers.
finding of liability, the Government entered
into a consent decree in partial resolution
of the suit. In that decree, the defendants
agreed to a variety of race-conscious reme-
dial actions, including a requirement that
the company hire “one Negro or Qpaniqh
surnamed person for every white person”
until a certain percentage of minority rep-
resentation was achieved. 431 U.S., at
330-431, n. 4, 97 S.Ct., at 1852, n. 4. The
decree did not settle the clajms of individu-
al class members, however, and allowed the
individuals whom the court found-to be

* victims of diserimination to seek whatever

retroactive seniority was appropnabe under
Tltle VII. /bid.

In Teamsters, therefore, all class-wide

.claims had been settled before the case .

reached this Court. The, case concerned
only the problems of determining victims
and the nature of appropriate individual
relief. Teamsters did not consider the na-
ture of appropriate affirmative class relief
that would have heen available had such
relief not been provided in the consent de-
cree between the parties. The issue in the
present cases, as posced by the Court, is
just the reverse. Respondents have not
requested individual awards of seniority,

~ and the preliminary injunction made none.

Thus, the issue in these cases is the appro-
priate scope of classwide relief-——an issue
not present in Teamsters when that case
came here.  Teamsters therefore has little
relevance for these cases,

tence of § 706(g).

. of Title VII.

Prior to a

LY : .
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The Court seeks to' buttress its reliance
on Teamsters by stressing on thegast sen-

statement, or promotion of an individual as
an employee . .. if such individual ... was
refused - employment or advapgement or
was suspended or discharged for any rea-
son other than discrimination” in violation
The nature of the Court’s
reliance on that sentence is unclear, how-
ever, because the Court states merely that
the District Court “ignores” the “policy
behind § 706(g)." Ante, at 2588, 2‘390
For several reasons, however, it appears

‘that the Court relies on the policy of -

§ 706(g) only in making a partlculanzeqi
¢onclusion concerning the relief granted in
these cases, rather than a conclusion about
the general availability of race-conscious
remedies.

In discussing § 706(g), the Court relies
on several passages from the legislative
history of the Civil Rights Act of 1964 in
which individual . legislators stated their
views that Title VII would not authorize
the imposition of remedies based upon race.
And while_there are indications that many
in Congress at the time opposed the use of
race-conscious remedies, there is authority

. that supports'a narrower interpretation of
" § 706(g).

last sentence of §. T06(g) addrésses only the
_situation in which a plaintiff demonstrates

that an emiloyer has engaged in unlawful -

Under that interpretation, the

discrimin , but the employer can show

received the job, promotion or reinstate-
ment even in the absence of discrimination

- because there was also a lawful justifica-

tion for the actlon . See Palterson v.
Greenwood School District 50, 696 F.2d
293, 296 (CA4 1982); £ E.0.C. v. American
Tel. & Tel. Co., 556 F.2d 167, 174-177 (CA3
1977), cert. denied, 438 U.S. 915, 98 S.Ct.

'3145, 51 L.kEd.2d 1161 (1978); Day v. Math-

ews, 174 U.S.App.D.C. 231, 233, 530 F.2d

1083, 1085 (1976); King v. Laborers Int'l.

Union, Local No. 818, 443 F.2d 273, 274~
279 (CA6 1971). See also Brodin, The
Standard of Causation in the Mixed-Mo-

That sentence states
- that a court.cannot order the "hiring, rein-

.&“'

that a parlicular individual would not have

B
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tive Title Vi Actwn A Social Policy

"Perspective, 82 Colum.L.Rev. 292 (1982)..

The provision, for example, prevents ~a
court from granting relief where an em
ployment "decision is based in part upon
race, but where the applicant is unqualified
for the job for nondiscriminatory reasons.
In that sense, the gection merely prevents a
court from ordering an employer to hire
someone un§ualified for the job, and has

- nothing to dp with prospective class-wide

relief. P

. Much of the legislative histm'y supports
this view. What, is now § 706(g) had its
origin in § 707(e)lof H.R. 7152, 88th Cong.,
1st Sess. (1963). That original version pre-
vented a court ;from granting relief to
someone “that had been refused employ-
ment, denied promotion, or discharged “for
cause.” The “for cause’ provision presum-
ably referred to what an employer must
show to establish that a prticular individu-
al should not be given relief. That lan-
guage was amended. by replacing ‘‘for
cause’” with “for any reason other than
discrimination on account of race, color,
religion or national origin,” which was the
version of the séntence as passed by the
House. The author of the original version

and the amendment explained that the .

amendment’s. only purpose was to specify
cause, and todlarify that a court cannot
find a violation of the act that is based

“upon facts other than unlawful discrimina-

tion. 110 Cong.Rec. 2667 (1964) (remarks
There is no indication
whatever that the amendment was intend-
ed to broaden its prohibition to include all
forms of prospective race-concious relief.

In any event, § 706(g) was amended by
the Equal Employment Opportunity "Act of
1972, 86.Stat. 107. The legislative history

of that amendment strongly supports the;

use of race under Title VII. The amend-
ment added language #b the first sentence

~of § 706(g) to make clear the breadth of

the remedial authority of the courts. As

amended, the first sentence authorizes a

court to order “such affirmative action_as
may be appropriate, which may include,
but is not limiteq .to, reinstatement or
hiring. of employees, with or without back-
pay ... or any other equilable relief as
the court deems appropriate.” 42 U.S.C.
§ 2000e-5(g) (emphaswed language added
in '1972).

In addltlon during consideration of the, .
amendment, Congress specifically rejected =
an attempt to amend Title VII to prohibit

the 'use of prospective race-coliscious en-i
ployment goals to remedy discrimination.
Senator Ervin proposed an amendment to
Title VII intended to prohibit government
agencies from requiring employers to
adopt goals or quotas for the hiring of
minorities. 118 Cong.Rec. 1663-1664
(1972). Senator - Javits led the debate

-against the amendment. /d., at 1664-1676.

- Significantly, Senator Javits stressed that

view that Congrens endorsed the romedlal

12. Thc ‘two cases placed in th(Congrcssmnal
Record were United States v. Ironworkers Local
86, 443 F.2d 544 (CA9), cert. denied, 404 US.
984, 92 S.Cr. 447, 30 L.Ed.2d 367 (1971) (a
percentage goal for black participatisn in” ap-
prenticeship program as part of remedy for
Tiile V11 violation), and Contractors Association
of Fastern Pennsylvania v. Secretary of labor,

" the ‘amendment would affect not only the

activities of federal agencies, but also the
scope of judicial remedies available under
Title VII. He referred repeatedly to court
decisions ordering race-conscious remedies,

and asked that two such decisions be print- -

ed in the Conﬁssional Record. /Id., at
1665-1675.' He stated explicitly his view
that '{w]hat this amendment seeks to do is
to undo ... those court decisions.”
1665. The amendment was rejected by a 2
to 1 margin. [Id., at 1676,

With clear knowledge,
courts’ use of race-conscious remedies to
correct patterns of discrimination, the 1972
Congress rejected an attempt to amend Ti-
tle VII to prohibit such remedies. In fact,

442 F.2d 159 (CA3), gert. denied, 404 US. 854,
92°S.Ct. 98, 30 1..Ed.2d 95 (1971) (upheld lawful-
ness of a plan rcquiring contractors on federally
assisted projects to adopt goals for minority
employment).
Juslice Departmeni's practice of sceking consent
dccrccs in Title VII cases containing percentage
hiring goals, 118 Cong.Rec. 1675 (1972).
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‘Id., at

therefore, of

Senator Javits also noted the
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‘the Conference Committee stated: “In any
" area where the new law does not address
itself, or in any areas where a specific
contrary intention is not hdicated, it was
'assumed that the present case law as devel-
oped by the courts would continue to gov-
crn the applicability and construction of
- ‘Ttle VII" 118 Cong.Rec. 7166 (1972).
Relying on this legislative history of the
1472 amendment and other actions by the
Fixecutive and the courts, four members of
thig Court, including the author of today’s
upinion, stated in University of Culifornia
Reyents v. Bakke, 438 11.S, 265, 353, n. 28,
- OR S.Ct. 2733, 2780, n. 28, 57 LoEd.2d 750:
“Executive, Judicial, and congressional ac-
tion yubsequent to the passage of Title VII
conclusively established that the Title did
net bar the remedial use of race” (opinion
of BRENNAN, WHITE, MARSHALL, and
BLACKMUN, JJ.). As has been observed.
supra, n. 10, moreover, the Courts of Ap-
beals are unanimously of the view that
race-conscious remedies are not prohibited
by Title VII. Because the Court’s opitrion
does not even acknowledge this consensus,

it seems clear that the Court’s conclusion.

that the District Court “ignored the policy”
of § T06(g) is a statement that the race-con-
scious relief ordered in these cases was
broader than necessary, not that race-con-
scious relief is never appropriate under Ti-
tle VII. .

L]

IV

digsenting, I do not mean glibly to
sust that the District Court’s prelimi-
nary injunction necessarily was cortect.
Becauag it seems that the affécted whites
have no contractual rights that were
breached by the city’s modified layoff plan,
the effect of the preliminary injunction was
shift the pain of the city’s fiscal crisis
innocent employees, This Court has
nized before the difficulty of reconcil-

rec

ing. dompeting claims of innocent employ-
ees who themselves are neither the perpe-
trators of discrimination nor the victims of

it. “In deviging and implementing rgme-
dies under Title VII, no’ less than in formu-
lating any equitable. decree, a court must

104 SUPREME COURT REPORTER

draw on the 'qualitie§ of mercy and practi-
cality [that]) have mgade equity the instru-
ment for nice adjustment and reconciliatiofi
hetween the public interest and private:
needs as well a8 between competing private
claims.””  Teamsters, 431 U.S., at 375, 97
S.Ct., at 1874, quoting Hecht Co. v. Rowles,
321 U.S. 321, 329-330, 64 S.Ct. 587, 591~
592, 88 L.Ed. 764 (1944). If the District

. Court’s preliminary injunction was proper,

it.was because it correctly interpretdd the
original intent of the parties to the consent
decree, and equitably enforced that intent
in what admittedly was a zero-sum situa-
tion. If it was wrong, it was because it
improperly interpreted the consent decree,
or because a less painful way of reconciling .
the competing equilies was within the

rcourt’s power. In either case, the District
Court’s preliminary injunction terminated
many monthe ago,-and I regret the Court's
insistence upon tinnecessarily reviving a
past controversy.

’d-.'
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The Stotts case dldr not lnvol\!Z) a_court: nprdemd"

§ hlrmg“ or promotlon‘al quota bastd trace or gender.. " i
* .. Nor ditl the case involve other cpi -oi‘dered rélief fige < pelim&t

_ nonvictimg ¢ of an employers dxsonmmatxon at ‘the
" expénse of innocent third parties”in’ the’ context, of
hiring or promotions. The Court's dOQlSIOn) hdwevcr.

which is based on its mterpret;&lon ‘of:.both section

- 703(h)-and sectiorl 706(g) of Titlg’ vﬂ forbjds fhatse”
of such court,»ochrcd preferentlal’toc)mmdes in hiring

'*Haqf this matter been resolved in a contrary fashion,

I'relief in a consent decree need not be
by the relief available under the statute the
. decree is ‘designed to enforce, the significance of Stotts
wduld ‘have been reduced. Such a contrary result
would permit partles who agreed to preferential relief
for noffyictims of the employer's discrimination—un-
- like the{parties in Stotts—to obtain the imprimatur of

0 |t.}] B

.8 ;ourt on tHeir consent decree, even though the court -

or promotlons in a Title VII case. The ¢l Mmport of"' "cohld- not order the same preferentlal relief if the

’ Stottsis that, under Title. V]I the.omly-ralief courts
jmay provide for mdwnduals or classes of lndw“iduals is'

« pake-whole relief for' victims of ar mnployer'§¢ergal

disctimination. A court may not.,bj‘lvcoqsem decrce Or- .

' b y ‘nopvicgims’ of *ah cmployers dlscnmmamon. whether

L4

, .Yy imposing g, quota or. any othe}.

ﬁnﬂns. at’-the
éxpense of innocent- third parties in Any part of the

4

drﬂploymcnt,relat;onship ¥ :’.’ o ;'; S
e
Scope of - ..Consent Decrees uu Y

An imbertant prehmmﬁry sklrmlsh m the"case was

resolved "in footnote nite of Justice W}nte“s apinion.

' ”L'Here. the Court made cfear tha(, a consent deétee
: #purpartedly ‘simed- at enforcmg Ny °sfalme catiot

exceed the scope, of Ll‘bhef avallable, urddet: the statuté.

A “Ristriet Coud authorﬁy to- "atlopt “a consent
decree gomes "on)§ from the statutq whigh'the decree is
mtcnded to ‘enforge, not from (hc par(rps' ‘cqnsént to
the decree.” [04 S. Ct. at 258'7 1\9 (cltatioh ommed)

+ e »A.l PPN

J flhc district wuﬂ‘s mjunclion did not {eqmre anyorip to be’ lmd
off. lt r‘cqu:red that the ily,n scmonty poucy, not be- uaed in a

":..

 pagtied were in dispute.

" ‘Although Justice White does refer to a court’s lack
Toff authonty to enter a “disputed”’ modification of a
cohsent decree if the decree is inconsistent with the

~

- Judﬁment afterftnal ;order prefer uai trt;ayne.nt ‘of *“'statute, his discussion, taken as a whole, clearly means
: ‘_‘thaft a court cannot enter any consent decree inconsis-
-tent with Title VIL. His reference to the disputed

nature ,of the modification is descriptive of the facts .
before hlm. rather than a pronguncement permitting a -

" ‘court to enter mutually agreed-upon consent decrees

even when they conflict with the statute.

-Layoffs, Seniority and Merit

Systems, and Preferential Relief

This case involved layoffs of more senior employees
in'favor of less senior employees on the basis of race,
in derogation of an employer’s bona’ fide seniority
system. These racially preferdgtial layoffs were under-
taken {6 preserve the percent(’% of black employees in
the work force.! That percentage of black employees

/

manner that would reduce the percentage of blacks in the work:

b




undoubtgdly - resulted, at least nli’n part, from the
impleméntation of an garlier Title VII consent decree.
" The Supreme Court struck down this racially prefer-
ential layoff gcheme because it violated both-section

703(h) and the policy underlying section 706(g). Court

orders that currently provide for racially preferential
layoffs in favor of nonvictims of an employer’s illegal
discrimination ar¢ now legally infirm and will be
challenged.’ '

~ Moreover, section 703(h) protects bona fide merit
systems as well as bona fide seniority systems,
Further, even if the city in Stotts had sought to comply
with the lgwer court’s injunction by reducing every
firefighter’'s workweek in order both to' retain the
percentage of minority firefighters and to avoid laying
off anyorie, it is cleat under Storts that th®lower
court’s injunction still would be invalid as conflicting
with Title VII. That is, any court-ordered racial or
gender preference in favor of a nonvictim of an
~ employer’s illegal discrimination at the.expense of an
“innocent third party in detogation of a bona fide
seniority or merit system under Title VII is impermis-
sible under Srorts. This flows from the Court’s
interpretation of sections 703(h) and 706(g). Thus,
even had the Memphis Fire Department required a
nonvictim of its discrimination to suffer a loss less

_onerous than a layoff, such gs/}1 reduced workweek, in
order to preserve the racial composition of its work

force as a remedy to alleged ‘discrimination, the Stotts
de¢ision would bar such action. )

It is also worth noting that an employer who is not
currently utilizing a seniority system or ‘merit system
is-just as free after the Stotts decision to install either
system as he or she was before Stotts._

" force. Following entry of the injunction, the city undertook race-
conscious lgyoﬂ's in order to maintain the racial composition of its
work force. .

1 Tndeed, the Department of Justice and scparate private partics
have successfully sought to overturn lower court orders providing
for racially prefé);enlial layoffs of public employees in Cincinatti and
Newark. Both orders have been vacated, following Sfofss, by the
Federal district courts that originally entered them. See Vulcan
Pion
United'States v. City of Cincinatti (July 3, 1984).

' The Court repeatedly rested its decision in this case on both
provisions. E.g., Firefighters Local Union No. 1784 v. Stotts, 104
S.Ct. 2576, 2587 1n.9, 2590 and n.17. Indeed, these citations make
reasonably clear that the Supreme Court found it néc -to
address the scope of a court's remedial power under Title/ VII
because of its understanding \lhat the minority firefighters. might

. Inc. v. New Jersey Dep’t of Civil Serv. (June 26, 1984) and

Stotts’ Effect on Judicial Relief in

, Hiring and Promotion

Although the facts ‘of this case did not involve
preferential treatment on the basis of gender or race in
hiring or promotions, as mentioned earlier, the
Court’s decision relied on both section 703(h) and
section 706(g).’ In premising its decision in part gn
section 706(g), the Court has profoundly affected the
judicial relief available under Title VII in hiring and
promotions, as well as in layoffs.

‘Section 706(g), as the Court acknowledged, is the
basis for a court’s remedial authority in Title VII
litigation.*  That authority encompasses remedial
action pertaining to hiring and promotions. The last
sentence of the section, which expressly limits this
remedial power, specifically mentions hiring and .
promotion of individuals: "

.

No order of the court shall require the admission or
reinstatement of an individual as a member of a union or the
hiring, reinstatement, or promotion of an individual as an
‘employee, or the payment to him of any back pay, if such
individual was refused admission, suspended, or expelled, or
was refused employment or advancement or was suspended
or discharged for any reason other than discrimination on
account of race, color, religion, sex, or national origin or in
violation of §704(a) of this title. 42 U.S,C. §2000e-5(g)
(1982). .

Accordingly, when the Supreme Court interprets’
section 706(g) as “‘provid[ing] make-whole relief only
to thosd who have been actual victims of illegal
discrimination” in the context of a layoff, the signifi-
cance of that interpretation in the layoff context
cwnnot logically be separated from its significance with
respect to hiring and promotions. )

Indeed, the Court’s heavy reliance on the legislative
history of Title VII clearly demonstrates the relevance
of the Court’s opinion to the scope of a Federal court’s

have prevailed in this case even in the face of a bona fide seniority
system if they were being provided make-whole relief as *proven”
victims of discrimination. ‘That is, the Court may have permitted the
minority firefighters to be “slotted” into the bona fide seniority
system ahead of incumbent employees, as in Teamsters and Franks
(Teamsters v. United States, 431 U.S. 324 (1979); Franks v.
Bowman Transportation Co., 424 U.S. 947 (1976)), to remedy the
employer’s discrimination against them. Whether the Court, would
permit such make-whole relief for actual victims if it would ‘tause
other employees to be laid off is an issue the Court did not resolve.
It appears, however, that the Court looks with disfavor on a make-
whole remedy with such an effect. 104 S.Ct. at 2588 and n.11.

The Court’s discussion of section 706(g), set forth, not in cursory
fashion, but in detail over sever ges as an integral part of its
opinion, is no mere surplusage. See especially 104 S.Ct. at 2587 n.9.

' 104 S.Ct. at 2588-89.
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Title VII remedi8ll authority in the context of hiring
and promotions. The Court’s discussion of, and
citations to, the legislative‘ history of section 706(g)
make clear that its interpretation that a court can only
award make-whole relief to actual victims of an
employer’s illegal discrimination is of general applica-
bility.* The Court quoted at.length the 1964 legislative
history of Title VII, which explains that a court’s
remedial authority under section 706(g) extends only
to affording relief for actual victims of discrimination
in hiring and other phases of the employthent relation-
ship: The majority opinion quoted portions of the
legislative history, for example, that specifically dis-

claim any authority for a court to enter an order.
requiring guotas.

In one such citation, the Court made prominent. use
of remarks by Senator Humphrey in explaining a

court’s authority under section 706(g). 110 Cong. Rec.

6549 (1964). The Court quoted only part of one
passage from Senator Humphrey’s' remarks. The
passage in full follows; those portions that the Court
left out have been emphasized: ‘“Contrary to the
allegations of some opponents of this title, there is
nothing in it that will give any power to the Commis-
sion or to any court to require hiring, firing, or
promotion of employees in order to meet a racial
‘quota’ or to achieve a certain racial balance. That
bugaboo has been brought up a dozen times; but is
nonexistent.”” /d. This full quote, of course, is.cumula-
tive in light. of other extensive citations to the
legislative history. It further indicates, however, that

" the Court’s interpretation of judicial authority to

provide a remedy for individuals or classes of individ-
uals as extending only to the granting of make-whole
relief to actual victims is applicable not only when
“firing” (or laying off) employees is at issue, bdt also
when hiring and promotions are at issue. Clearly, the
Court could hardly attach interpretive significance to
one word in one clause of its quote ‘from Senator
Humphrey while distinguishing the significance of the
rest of the same clause that it chose not to cite for the
purpose of resolving the layoff case actually before it.

'y

N Of course, actual victims of an employer's discrimination can
include nonapplicants for a job or promotion who can meet “the not
always casy burden of proving that he would have applied for the
job had it not been for those [discriminatory] practices.” Int'l Bhd.
of Teamsters v. United States, 431 U.S. 324, 368 (1977). When the

‘nonapplicant meets this burden, he or she is in a position similar to

that-of an applicant. /d.
¢ 431 U.S. 124 (1979).
" 424 U.S. 947 (1976).
* It should be stressed that the bar against prefcrenunl relief is

”, .
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. underlying consent decree, however, was not at issue

The Court also cited passages from the legislative

" history of the 1972 amendments to Title VII and .its

earlier opinions in Teamsters v. United States® gnd
Franks v. Bowman Transportation Co.’ in support of
its conclusion that the only relief section 706(g)
affords to individuals gr classes of individuals is make-¢

~ whole relief to actual victims of an employer’s illegal

discrimination.®  The reference to the legislative
history o‘[ the 1972 amendments is particularly strik-
ing. Advocates of a court’s authority to provide relief
for nonvictims have frequently cited the language
added to Title VII in 1972 and its legislative history as
ratifying such judicial authority.’ Th¢ Court dis- -
missed this argument—the linchpin of the case for
preferential relief under section 706(g)—m a footnote.
104 S.Ct. at 2590 n.15.

It might be argued that, since the Court did not
invalidate the underlying consent decree creating the
race-conscious hiring and promotion relief, the
Court’s ruling has no import for Title VII relief in the"
context of hiring and promotipn. The validity of the

in the case. Rather, the Court was faced with an
injunction that was creating the harm complained of
in the case, i.e., layoffs. The failure of the Court to
that the underlying consent decree is illegal, then
no way undermines the impact of Stot{s in the
and promotion contexts.

It also might be argued that Stotts addresses only
retrospective “‘make-whole” relief, which is necessarily
limited to victims, and does not limit prospective race-
conscious class relief aimed at remedying the purport-
ed classwide effects of the employer’s prior discrimina-
tion. Accordingly, this argument holds that Stotts
affects only seniority and layoff situations, but not
situations invo'ﬂing hiring and promotion. This argu-
ment is bolstered by two observations. First, the
majority opinion made no reference to earlier cases
from virtually every appellate court upholding race-
conscious remedies for nonvictims under Title VII.
Thus, it might be said, it would be unusual for the =~
Court to overturn the virtually unanimous view of the
appellate courts without making a reference to those

equally applicable to a court’s entry of a consent decree, or a
judgment after trial. 104 S.Ct. at 2587 n.9.

* See EEQC v. AT&T, 556 F.2d 167, 177 (3d Cir. 1977), cert.
denied, 438 U S. 915 (K978); United States v. Int'l Union of Elevator
Constructors, 538 F.2d 1012, 1019-20 (3d Cir. 1976); Patterson v. -
American Tobacco Co., 535 F.2d 257, 267 (4th Cir. 1976), cert.
denied, 429 U.S. 920 (1976); Boston Chapter, NAACP, Inc. v.
Beecher, 504 F.2d 1017, 1027-28 (1st Cir. 1974), cert. denied, 421
U.S.910(1975).
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decisions. Second, the last sentence of section 706(g)
‘can be intarpreted merely t0o mean that, even if an
employer has discriminated, a particular individual is
got entitled to a job, promotion, or reinstatement if he
or she would not have received such job, promotion,
or rqinsté'tement even in the-absence of the emplo'yer’s
discrimination. . _

These arguments, however, are an uripersuasive
effort to liniit the meaning of the Court’s°decision: (1)
they were all raised by three Justices—in Justice
Blackmun’s dissenting opinion; the majority clearly
was not persuaded by them; (2) moreover, ' the
majority opinion is quite clear and uﬁamb’jgvods', as
. previously noted, in its interpretation of sectiatn 706(g)
as extending individual or class relief only to victim$

of an employer’s discrimination. In short, the rationale -

of the Court's decision clearly renders preferential
relief for nonvictims of an employer’s discrimination
under Title VII impermissible in a// employment
contexts and not just layoffs.

1 The constitutionality of a publi¢ employer’s voluntarily engaging
in preferential treatment in employment, such as the use of quotas at
issue in the Detroit Police Department case (Bratton v. City of
Detroit), remains unsettled at the Supreme Court level. ‘Although
the Court denied certiorari in Bratton, it lias long been recognized
that a denial of certiorari by the Supreme Court does not speak to
the merits: Hughes Tool Co. v. Trans World Airlines, Inc., 49 U.S.

363, 365 n.1 (1973); Brown v. Allen, 344 U:S. 443, 492 (1953) -

(Frankfurter, J., in an opinion on this issue expressing the view of a
. majority of the Court, 344 U.S. at 452); United States v. Carver, 260
. U.S. 482,490 (1923). ' j ' :

The Supreme Court also has not ruled on whether a court may
order tace-conscious remedies preferring nonvictims of an employ-
er's discrimination in an employment discrimination case brotight
under the equal protection clause of the 14th amendment or the
equal protection component of the due process clause of the 5th
amendment. Morcover, the Supreme Court has not addressed this
‘issue under 42 U.S.C. §§1981 or 1983. 42 U.S.C. §1981 provides:
.. All persons within. . .the United States shall have the same
right. . .to make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all laws and
proceedings for the security of persons and property as is
enjoyet by white citizens, and shall be subject to like

_education programs. After

¢

What the Stotts Decision Does y‘{ot
Do | - -
The Stotts decision affects only a-court’s remedial
authority under Title VII. Stotts does not disturb in
any fashion the use of both an “intent” test and an
“effects” test in- Title VII litigation, and the estab-
lished burdéns of proof under both tests remain
unchanged. Class action and “pattern and practice”
lawsuits on behalf of classes of actual victims of an
employer’s illegal discrimination remain available. Of
course, courts may still enjoin the use of discriminato-
ry employment practices, in addition to making actual
victims whole. Further, courts still have authdrity to
order nondiscriminatory affirmative action rémedics
such as increased recruiting, training, co_unselihg, and
totts, however, a court
lacks authority under Title V1I to approve a consent
decree or to drderﬂrelief in/favor of nonvictims of an
employer’s illegal discrimination at the expense of
innocent third pgrties, whether in the hiring, promo-
tion, layoff, or other context.'

punishment, paing, penalties, taxes, licenses, and exactions of
.. cvc\ry kind, and to no other.

42 US.C. §1983 provides-shat “{e]very person who, under color of
[law] subjects, or causes to be subjected, any citizen. ..ot other
person. . .to the deprivation of any rights, privileges, or immunitics
secured by the Constitution and laws, shall be liable to the party
injured. .*. ." : )
The Court has established, however, that section 1981 reaches only
purposeful discrimination and not practices that “merely result in a
disproportionate impact on a particular class. . . ."»Gen. Bldg.
Contractors Assoc. v. Pennsylvania, 458 US. 375, 182-91 (1982).
The Court similarly has concluded, with respect to sedtion 1983
actions, that a plaintiff must show an intent to discriminate in order
to establish a violation. See Firefighters Local Union No. 1784 v.
Stotts, 104 S.Ct. 2576, 2590 n.16. THe courts do have various
remedies available in section 1981 and section 1983 cages, including
compensatory damages, backpay, reinstatement, and other forms of
injunctive relief. As mentioned ecarlier, whether remedies under
these two statutes, which are triggered only in a case of intentional
discrimination, may extend to preferential relief on the Yasis of race
or gender at the expense of innocent third parties in employment
discrimination cases has not been determined by the Supreme

Court.
! q
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'Memphis Did Not Kill
Affirmative Action

By DOUGLAS F. SEAVER

fT month, the Supreme Court ren-
u

+dered one its most important

decisions on discriinination law
since the Civil Rights Act of 1964. The
Court, withi a six-to-three majority,
ruled that the terms of a bona fjde
senjority system take plecedence
over an affirmative action plan when
layoffs are involved. The court’s deci-
sion cleared the way for the City of

Memphis to dismiss firefighters ona °

last-hired, first-fired basis,> which
would " disparately impact minority
firefighters, even though the City had
signed a consent decree in an earlier
class action discrimination case
agreeidg to percentage goals - for
black hires and promotions,

Many civil rights leaders have con-

demned the decision as the death
knell for affirmative action. A cloge
analysis of the case, howgver, sug-
gests such dire tonclusions' may be
premidture. Nevertheless, the deci-
sion means minorities and women
‘will have to be much more careful
aboyt the terms of their employment
contracts,

Initially, a class action was begun
in the United States District Court for
the Western District of Tennessee in
1977 by Carl Stotts, & black firefighter

Douglas F. Seavér is a partner in
the Boston law firm of Gaston Snow &
Ely Bartlett and specializes in civil
rights and employment law.

Copytight © 1984 The New York Times Company. Reprinted by

permission,
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. captain. He charged that the Mem-

phis Fire Department and other city
officials were discriminating against

- blacks in hirings and promotions. Be.

fore the case reached trial, the par-
ties negotiated a consent decree that
established percentage goals for hir-
ing and promoting blacks. The con-
sent decree, however, made no provi-
‘sion for layoffs or reductions in rank
or the award of competitive seniority
to black firefighters. Furthermore,
the firefighters union, which had a
collective bargaining agreement with
the City of Memphis, was not made a
party to the consent decree.

When the Ciy of Memphis an-
nounced proposed layoffs in May 1981
based on the last-hired, first-fired
provisions of the union contract, the
black firefighters were quick to re-
spond. They brought a weesitn for a
preliminary injunction - préventing
layoffs on a seniority basis, contend-
ing that any seniority-based layoff

- would violate the affirmative action

provisions of the consent decree, The
District Court’s order granting such

‘an injunction was the subject of the

Supreme Court’s review.

The Supreme Coult held that the
central {ssue in the case was whether
the district court exceeded its powers
in entering the injunction requiring
white employees to be laid off when
the otherwise applicable seniority
System would have called for the lay-
off of black employees with less sen-
49rity. The high/[Court reasoned that it
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was inappropriate to affirm the in-
junction on a contract theory because
the consent decree never addressed
the issue of reductiofis in force or the
application of the senlority system.
Furthermore, since neither the union
nor the non-minority employees were
parties to the suit when the 1980 de-
cree was entered, the decree could
not be held to indicate any agreement
by them to any of its terms,

The Supreme Court went on to hold
that Section 703¢h) of Title VII per-
mits the routine application of a sen-
lority system absent proof of an inten-
tion to discriminate, and the s€®ority
Previsions of the union contract were
enforceable where there was no evi-
dence by members of plaintiff's class’
that they had been actual victims of a
discriminatory practice and should

be awarded competitive Senjority.

The short-term effects of the deci-
sion are clear — in the settlement of
any-race or sex.discrimination case

A

involving unton hiring or promotions, .

employees must seek the union’s par-
Hcipation in the negotlation of any
conseit decree, must include the sen.
fority system as a subject of negotia-
tion, and should obtain where possible
the award of competitive seniority to

specifically identified victims of dig- -

crimination. Where defendants are
unwilling to award retroactive sen-
lority in settlements — possibly in
fear of reverse discrimination claims
by white unioh employees — plain-

tiffs will have to try their case in or- °

der to obtain rulihgs that they were
subject to discrimination and de-
served retroactive geniority.

Y I l | 8
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ing sessions will be caught in a
very delicate position. Female
and minority union members will de-
mand that affirmative action goals be
tied to laypfts and that ¢ t sen-
lority provisions be modified. Such
changes, however, would impact
negatively on the unions' largest con-
stituency — white male workers —
and will be the subject of fierce de-
bate. ’
It must be remembered that the
seniority exemption to Title VII is a

UN ION leaders in future bargain-

principle of statutory law — and as .

such can d& amended by Congress.

.

Perhaps the greatest impact of the
court's decision will be the attitude of
the Reagan Administration regard-
ing affirmative action. No sooner had
the Supreme Court's decision been

., issued than Willlam - Bradford

Reymolds, head of the Justice Depart-
ment's Civil Rights division, an-
nounced that he would #rder the re-
view and assess the validity of hun-
hreds of court-ordered affirmattve
action programs where the courts
:had employed racial quotas and goals
'in hiring to effectuate appropriate re-

: lief.

Mr. Reynolds has adgpted a broad

Once civil rights leaders have had an ;' interpretation of the court’s decision,

opportunity to review the Sup i publicly stating that the dectsion went,
Court decision, they may bring st . beyond seniority questions to rule out
pressure on Congress to amend Title ' all court-mandated preferential
VIl ! treatment of minorities and womert in

Where union or nonunion employ- ; employment. This interpretation
ers have not adopted seniority sys- | seems overly broad. However, it is

tems in the past, they wili find it diffi-
cult to do so in the future. An em-;
;goyer who has relied on a merit sys-|
tém for making promotion and termi-|
nation deci8ions will have to articu
late important, objective buslnesg
consideratiorts for adopting the mor
arbitrary and discrimjnatory sen-
lority -system. It is expected that
courts ang agencies with the respop-
sibility for*enforcing Title V11 will ge-
view with suspicion any employer
who jettisons the merit system—n
favor of a seniority system for lay-
offs. . :
Many experts in discrimination la
believe that the affirmative action
programs adopted in the late 1960's

and during the 1970’'s are sufficiently

old now that most female and mi-
nority employees have accrued suffi-
cient seniority to give them appropri-
ate protection during any layoffs.
Even if many female and minotity
employees have some protection, the
court’s decision makes it clear that
employees must identity any dis-
crimination in -hiring, or promotion
early and bring suit for a determina-
tion of their seniority rights.

4

clear that plaintiffs and the courts
will have to be careful to distinguish
the court’s ruling in the Memphis
Fire Department case in seeking and
formulating remedies in future class
discrimination cases.

« ~Those who have been the past bene-
ficiaries of court-ordered affirmative
action are left to wait for Mr.
Reynolds’ next shoe to drop. [}

.
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THE NEW YORK TIMES, SUNDAY, JULY 29, 1984

LETTERS -

Affirmative

Tothe Editor: :

In considering the impact of the Su-
preme Court’s Memphis decision on
affirmative action (“‘Memphis Did
Not Kill Affirmative Action,” Busi-
ness Forum, July 1), one must first
carefully define the term. .

. If one defines affirmative action in

what Morris Abram, Vice Chairman
of the United States Commission on
Civil Rights, calls its “‘original and
undefiled meaning," then the Mem-
phis decision has no impact on af-
firmative action. Affirmative action
in its original sense means increased
recruiting, training, counseling and
educasional opportunities, targeted to

minorities and women, but open to

all. This nondiscriminatory affirma-
tive action is aimed at breaking down
the ‘‘old-boy’’ network in hiring and
promotions and providing for equal
employment opportunity without re-
gard to race or gender and without
contracting such opportunity for any-
one else.

Preferential affirmative action
seeks to reward persons for member-

" ship in a group, even if an employer

did nqt discriminate against those
persond, at the expense of innocent in-
dividuals. The Memphis decision
deals a sharp blow to this-discrimina-
tory form of affirmative action.

The writer, Douglas F. Seaver, sug-
gests that ‘“where union or nonunion
employees have not adopted seniority
systems in the past, they will lind it
difficult to do so In the future.” 1 do
not believe this will be the case. As he
notes, Section 703(h) of Title VII pro-
tects an employer’s use of a bona fide
seniority system (as well as a bona
fide merit system) which is neither
adopted nor applied with an intent to
discriminat® on the basis of race or
gender.

Indeed, the Supreme Court permit-
ted such a seniority system to govern
thé order of layotfs ‘¥ Memphis, not-
withstanding an adverse impact on
minority firefighters. Given the cen-
tral role seniority plays in the work-
force, its traditional .mportance to
unions, and Title VII's express pro-
tection of seniority, there is no reason
to expect ‘‘that courts and Agencies
with the respousibility for enforcing

'
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Title VII will review with suspicion
any employer who §ettisons the merit
system in favor of a seniority system
for layoffs.’”” Employers are*just as
free to adopt a bona fide séniority sys-
tem today as they were prior to the
Memphis ruling, notwithstanding the
adverse impact such a system may °
have on monorities in the layoff con-
text — 80 long as the employer nei-
ther adopts nor applies such a system
with an intent to discriminate.

The Memphis case did not involve
hiring or promotions. But the Court,
in reaching its result with respect to
layoffs, made a crucial interpretation
of Section 708(g) of Title VII. The
Court repeatedly rests ity decision in.
this case on both Section 703¢h) and
Section 706(g).

Section 706(g) 1s the basis f8r a

court’s remedial authority generally

under Title VII, including the author-
ity to order affirmative action and
equitable relief, as the Court ac-
knowledged in Memphis. That re-
medial authority encompasses hiring
and promotions.

Accordingly, when the Supreme
Court interprets Section 706(g) as
“providfing] make-whole relief only

to those who have been actual victims

of illegal discrimination,” ome cannot -

logically separate the import of that

_Interpretation in the layoff context of

Memphis from its import with re-
spect to hiring and promotions.

Indeed, the Court's heavy reliance
on the legislative history of Title VII
clearly demonstrgtes the relevance of
the Court’s opinion to the scope of a
Federal court’s Title VII remedial
authority in the oogloxt of hiring gnd
promotions. The' Court’s discussien
of, and citations to, the legislative hig-
tory of Sectiort '706(g) makes clear
that its interpretation that a court can
only award make-whole relief to ac-
tual victiths of an employer's illegal
discrimination is of general applica-
bitity. The majority opinion quoted
por:zu of the legisiative history that
specifically disclaimed any authority
on the part of a court to enter an order
requiring quotas, R

The Court, for example, tited re-
marks of the principal Senaté spon-

sors: ‘‘{ujnder Title VII, not even a

Court, much less tho][ ual Emp}oy-
ment  Opportunity on,
could order racial quotas or the hir.
ing, reinstatement, admission to

membership or payment of back pay
for anyone who is not discriminated
against in violation of this title. . . .
House Republican sponsors made
similar remarks. The Court also
quoted Senator Humphrey as stating:
“‘No ocourt order .can require hiring,

reinstatement, admission to mem-

bership, or payment of back pay for
anyone who was not fired, refused
employment or advancement or ad-
mission to a union by an of dis-
crimination forbidden title.
This is stated expressly in the last
seatences of [ on 706(g)]."

Thus, there is much reason to be-
liove thwt court-ordered preferential
treatment on the basis of race or gen-
der in favor of non-victims of an em-
ployer's illegal discrimination and at
:h;hupcnn of innocent persons -:

48 quotas — are as imperiniss
ble under Title VII in hiring and
&8 they are in layoffs,
is a vindication of individual
rights and a victory for the cause of
civil rights for all.
MARK R. DISLER

ungel
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Statement of the United States Commission
on Civil Rights Concerning the Detroit

Police Department’s Racial Promotion | o

Quota :

January 17, 1984*

- v »

»

‘the U.S. Commission on Civil Rights commends
. the city of Detroit for its desire to eradicate racial
‘discrimination in its police department’s employment
practices and' fo increase the number of blacks in its
police force. However, the Commission -deplores the
city's use of a racial quota in ltF promotlon of
sergeants to lieutenants as one of the methods for
achicving its laudable objectives. '

“The courts examining the validity of the promotion
quota concluded that the Detroit Police Department

(DPD) engaged in pervasive discrimination against -

bluacks from at least 1943 to the 1970s in all phases of
its operations, including the hiring and promotion of
employees, job- assignments, and the treatment of
black citizens. In July 1974 the city voluntarily
adopted an affirmative action plan. One of the
~elements of the plan alters the, method whereby
sergeants are promoted to lieutenants. Prior to 1974,
candidates for promotion who scored a minimum of
70 on a written test were ranked on a single list. Each
. candidate was accorded a numerical rating based upon
a number of factors, including their score on the
written examination, length of service, performance or
~service ratihgs determined by supervisors, degree of

. I1w C ommluion uluptcd the atatement concerning the Det[oit
- Police Department’s raclal -promotion quota on Januaryl 17, 1984,

b : \

)

. college educatton or credlts. ‘veterans’ pomts. ‘and an

oral interview. Promotions were given, w the highest

ranking candidates on the list in numerical Qrder until
all available.positions werg filled. :
The affirmative action plan doés not change the

rating system in effect prior to 1974. Promotions are

basic cmena for determining which sergeants receive Yo
promotions to licutenant. The plan, however, requires

_that two separate lists be. compiled—one for black
" sergents and the other for.white sergeants. Rank on
: both lists is determined by uge of the same numerical

made alternately from each list so that ¢ne black *

officer is promoted for each white officer until 50 '»

percent. of the licutenant corps is black, an event not
expected to occur until 1990, Purbuant to the plan, a
numbser qf black sergeants have been promoted instead
of white sergeants who would have ranked aliead of -
them if a single list had been used. The Supreme Court
decided last week not to hear the case (Bratton v. City
of Detroit).

The DPD's promotion quota is factually similar to

one currently at issue in the case involving the New

Orleans Police Department (Williams v. City of New }

Orleans), pending before the full US. Court of

by a 6-2 vote. Commissioners Mary anm lkrry and Blandina
Cardemu Ramirez dissented,
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Appeals for the Fifth Clrcult It differs from the
Memphis  Fire Department case now before the
Supreme Court. The Memphis case involves seniority-
based layoffs that would reduce the prelayoff percent-
age of black employees, a number of whom were hired
and promoted following the city of Memphis’ carlier
agreement to two consent decrees, )

In the Commission’s view, enforcement of nondis-
crimination law in employment must provide that all
of an employer's discriminatory practices cease and
that any identifiable individual who has been the
direct victim of discrimination be returned to the place
he or she would have had in the work force in the
absence of the employer's discrimination. Thus, each
identifiable victim of the employer's discriminatory
employment practices should be made whole, includ-
ing the provision of backpay and restoration to his or
her rightful place in the employet’s work force at the
next available opening. Such relief should also, when
appropriate, accord a seniority status to the victim of
discrimination higher than that of an innocent em-
ployee who would have been junior to the victim of
discrimination in the absence of their employer’s
discrimination (here the innocent third party properly
must.share the burden of his or her -employer's
_discridhnation against identifiable victims in order to
‘afford an adequate remedy to those victims). These
kinds of relief, of course, must be available in cases

mmvolving a whole class of actual victims of discrimira- '

tion, as well as cases involving only one such victim

In addition, the use of affirmative action techniques,
us toolg to enhance-equal opportunity for all citizens
rather Exan as devices to penalize some on account of
their nonpreferred racial, -gender, or other status,
should also be required of employers found to have
discriminated, and encouraged for all employers who

wish to improve the quality of their work force. These

techniques include: (1) additional recruiting efforts,
aimed at increasing the number of qualified minority
(or fcmalc) applicants from which the employer
““undertakes’ nondiscriminatoty, race- and gender-neu-
. tral hiring; (2) training, educational, and counseling
pmgrmm for applicants and employees, targeted to
-,attract thinority (or female) participants and to
enhance thelr opportunities t& be hired or promoted

't . an the basis of merit (rather than race or gender), but
"% ‘ppen to,all on an equal basis.

" “Simple justice” is not served, however, by prefer-
ring nonvictims of an employer’s discrimination over
innocent third parties solely on account of their race in
tmy qmrmatlve action plan, Such racial preferences

‘ '

merely constitute another form of unjusified discrimi-
nation,-create a new class of victims, and' when used in
public employment, offend the constitutional principle
of equal protection of the law for all citizens. The
DPD’s promotion quota benefits nonvictims as well as
victims of past illegal discrimination in promotions in
derogation of the rights of innocent third partics,
solely because of their race. Accordingly, it is a device
that should be eschewed, not countenanced.

The Commission believes that the use of racially
preferential employment techniques, such as quotas, is
not properly viewed as a situation pitting the interests
of blacks against the interests of whites. Rathar, cach
specific preferential plan favors members of the
preferred group—of whatever race or gender—at the
expense of the nonpreferred group, which inevitably
includes persons of diverse ethnic, religious, or racial
groups, and sometimes includes females. Members of
these groups have often been subject to past discrimi-
nation. Thus, in the New Orleans Police Department
case, separate 8Loups of Hispanic and female police
officers, in addition to a group of white officers,
intervened to object to the promotion quota favoring
black males.

The Commission also rejects an “operational needs”
justification for racial quotas, as Detroit advanced i
favor of its promotjon quota. The city asserts that it

- needs to increase black police officers at all ranks, in

,order to achieve more effective law enforcement and
reduce discriminatory treatment against black citi-
zens, and that the promotion quota was a necessary
means of meeting those objectives. This justification
amounts to little more than a claim that only black
police officers can effectively provide law enforcement
services to black’ citizens or supervise lower ranking
black police officers. Such a claim has no place in a
free, pluralistic society made up of mny diverse
cthnic and racial groups striving to achieve fully the
goal of becoming one nation. If accepted, it would
Jjustify a claim that members of a .racial or ethnic
group can be properly served or treated only by fellow
members of that group, e.g., only black teachers can
teach black children—or that only white teachers can
teach white children. This claim would, in the words
of Chicf Justice Earl Warren, “turn the clock back"
(Brown v. Board of Education (1954))*to the “scparatc
but equal” days of the past, when public entities
dispensed benefits, cntitlcmenm, and pcnaltlcq of all
kinds on the basis of a person’s skin color. Such a
claim, in short, would ultimately divide the Nation
rather than unite it,




The alternatives to racially preferential employment
policies that a police department can use to meet its
needs for more effective, and nondiscriminatory, law

enforcement include: (1) vigorous enforcement of.

policies of nondiscriminatory treatment of all citizens

by its members, including the disciplining or dismissal _

Q of offending officers, and ) pmvmlon of training and

counseling programs for its officers to instruct and

counsel them in the requirements of nondlscnmmato-
ry law enforcement.

Nearly 25 years ago, Arthur L. Johnson, cxccutlvc

secretary of the Detroit branch of the National

testified about the poor relations "between black
citizens and the DPD before this Commission’s
predecessor. He said, in part, “At absolutely no point

v

a

..

Association for the Advancement of Colored People,

in 4heir experience do Negroes in Detroit see the law

enforcement agency as being truly color-blind. . . .
- Unfortunately, the DPD’s use of racial quotas
demonstrates that it is still not truly colorblind, at
least with respect to its employment practices. *

Because the issues in the Detroit cade are of such
importance, the Commission is disappointed that the
Supreme Court has declined to hear the case. The
issue of racial quotas in promotions, as well as ‘in
hiring, will undoubtedly be presented for Supreme
Court review in the future. The Commission hopes the
Court will resolve the issue by reaffirming the princi-
ple of nondiscrimination and forbidding preferential
treatment based on race, color, gender, national
origin, or religion in favor of nonvictims of discrimina-
tion at the expense of innocent individyals.

.
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Statement of the United States- Commission .
on Civil nghts Concermng Firefighters v. .
Stotts

July 17, 1984*

The U.S. Commission on Civil Rights applauds the
decision of the Supreme Court in Firefighters v. Stotts
(June 12, 1984)—the, Memphis layoff case. Cantained
in the Court’s opinion on section 706(g) of Title VII
and in the legislative history of the 1964 Civil nghts
Act is a reaffirmation of the princ e that race and
gender are not proper bases to reward or penalize any
person. The decision retains the strong relief available
for actual victims of an employer’s illegal discrimina-
tion,*including entire classes of such victims. More-
over, it leaves intact nondiscriminatory affirmative
actlon methods favored by the Commission such as
increased recruiting, training, coumelmg, and educa-
tionalprograms. It properly denies a court, however,
the authority under Title VII to use discrimination in
order to remedy discrimination. '

In the decision, the Supreme Court held that, under
Title VII, an employer may lawfully a p[y bona fide
seniority rules to govern the sequencg¢ of employee
layoffs rather th n forego the use of such rules in
order to preserve the percentage of racial minorities in

the work force when those minorities were not the *

actual victims of the employer’s illegal discﬁmination

s on July 1, 19R4 the Coramission adopted- two statcmcntu The
statement on Jirefighters. v. Stoss.was adopted by a 4-2 vote, with
Commissioners Pendleton, Abram, Bunzel, and Destro in favor and
. Commissioners Berry and “Ramitéz opposed. The Hishon v. King
_ and Spalding statement was adopted by a 4-0 vote, with Commis-

- ’

- In so holdihg. the Supreme Court élso stated that a
court can order make-whole reljef under Title VII

.only for actual victims of an employer's illegal

discrimination. The Court, then, not- only préserved
the validity of bona fide seniority systems, but also
vindicated the important general principle that rights
inhere in individuals, not in groups. The Court's
pronouncement in- Stotts is fully consistent with
Cominission policy that. make-whole relief to actual

victims and nondiscriminatory affirmative action are

the proper remedies under Title VII and that “prefer-

ring nonvictims of an employer's discrimination over °

innocent third parties solely on account of their race
[or gonder is inappropriate] in any affirmative action
plan.” (Statement of the United States Commission on

Civil Rights Concerning the Detroit Police Depart-

ment's Racial Promotion.Quota, January 17, 1984.)
dn Stots; blz)ck firefighters sued the Memphis,

Tennessee, Fire Department and other city officials

under “Title VII and other statutes alleging a pattern
and practice of racial discrimination in the fire

~department’s hiring and promotion decisions. The city

agreed to. a consent decree in 1980 providing, among
other relief, hiring.and promotional goals. The city did

sioners Pendleton, Abram, Bunzel, and Destro in favor. Commis-
sioners Berry and Ramirez supported lhe Court’s decision but -
declined to vote. Commissioners Guesa and Buckloy did not mlcmj
the mectmg and did not vote.
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not admit that it had discriminated against anyone.
Under an_ carlier, similar consent decree applicable
citywide, the percentage of black employees in the fire
department increased from approximately 4 percent to
11"/, percent in 1980.

In May 1981 a budget deficit led the city to seek to
lay off some of its firefighters. The city sought to
conduct thd layoff according to its seniority rules,
which werefhlso part of an agreement it had with the
Firefighters Union.

The black plaintiffs obtained a court order enjoining
the city's use of its seniority rules in a manner that
would reduce the percentage of black firefighters then
employed in the fire department. '

Thereafter, the city laid off some white ﬁreﬁghters
with greater seniority than some black firefighters who

" were rctained in the work force—in derogation of the
“city's seniority policy.
The U.S. Court of Appeals for the Sixth Circuit

“affirmed thc lower court’s entry of the injunction, The

Supreme Court reversed the appellate court’s decision.
In holding that the city may apply its seniority rules
despite their adverse impact on less senior black
firefighters, the Supreme Court relied, in part, on
section 703¢h) of Title VII, which specifically protects
an employer's bona fide seniority system.! Under the
~ Court’s holding, an employer need not disregard its
bona fide seniority policy and lay off, on the basis of
- race, more senior employees in order to preserve the
jobs of less senior employees who were not actual
victims of an employer’s discrimination. .
~ Indeed, as tHe Supreme Court’s description of its
carlier decision in' “Teamsters v. United States makes
clear, a court .may only provide gompetitive seniority
to actual victims of an employer’s illegal discrimina-
tion under ‘Title VII, even there, as in Teamsters,
layoffs were not at jssue. - S k

' Sulmn 7()3(!1) pruvudes that it shall not' be an untawful
employment pyictice for an employer to apply different standards of
compensation,” or different terms;  conditions, or privileges of
cmployment: pursuant to, a bona fide seniority or merit sys-
tem. . provided that such differences are not the result of an
intenition th discriminate because of race, color, religion, sex, or
national origin. * 42 U.8.C. §2000e-2(h).

! Section 706(g) ulTecn the remedies available in Tnle Vil

litigation, and provides:

1f the conrt finds that the respondent bas intentionally engaged *

in or is tentionally engaging in such unlawful employment
practice charged m the complaint, the court may enjoin the
respondent  from  engaging in such unlawful employment

pra( tice, ang order such affirmative action as may be apptopri-

. which may include, but is not limited to, reinstatement or
In ing of employees, with or without back pay.
cqmmhlc relief as the court deems appmpﬁato s

. = t0 Bny court to tequire hiring. firiy, or promotion of employ

.or any other’

In determining that a court’s remedial authority
under Title VII extends only to actual victims of an
employer,s illegal discrimination, the Court interpre-
ted section 706(g) of Title VIL? Section 706(g)
governs a court’s remedial authority generally under
Title VII. The Court stated that the last sentence of
this provision limited a court's remedial authority as
reaching.only actual thlms of an employer’s lllcgal
discrimination. ™~

In coming to this conclusion, the Court relied
extensively on Title VII's 1964 legislative history and
also relied on the legislative history of the 1972
amendments to Title VII. For example, the Supreme
Court cited Senator Humphrey's 1964 remark that:

*No court order can require hiring, reinstatement, admis-
sion to membership, or payment of back pay for anyone
who was not fired, refused employment or advancement
or admission to a union by an act of discrimination
forbidden by this title. This is stated. expressly in the last
sentence of Section 707(e) [enacted without - relevant
changd as §706(g)]. . . .Contrary to the allegations of.
some opponents pf this title, there is nothing in it that wilt
give any power to'the Commission or to any court to
require. . .firing. . .of employees in order to meet a
racial ‘quota’ or to achieve a certain racial balance.’ That
bugaboo has been brought up a dozen -tinles; but is
nonexistent.”” 110 Cong. Recc. 6549 (remarks of Sen.
Humplirey). '

The. Court also cited other examples of wngrcsslo-
nal intent: :

An interpretative meémorandum of the bill entered into the,
Congressional Record by Senators Clark and Case [who
were the bipartisan floor captains of Title VII and whose
memorandum we have previously recognized as authorita-
tive] likewise made clear thit a court was not authorized to
give preferential treatment to non-victims. “No court order
can require hiring, reinstatement, admission to membership,

. br paygent of back pay for anyone whio was not discrimi-

natcd against in violation of [Title VII]. This is stated

v

-No order of the court shall require the admission or reinstate-

ment, or promotion of an individual as an employee, or the

payment to him of any back pay, if such individual was refused

admission, suspended, or expelled, or was refused employment

or advancement or was suspended or discharged for any reason

.+ other than disgrimination on account of race, color, religion,

" aex, or national origin or in violation of 704(a) of this title.
42 U.8.C, §2000e-5(g) (1982). .

1 Indeed, Senatim Hymphrey's complete remark in this sentence

"reads: “Contrary t the allegations of some opponents of this title,

there is nothing in it that will give any power to the Commission ¢

older 10 meet a racial "quota’ or achieve & rertain racial ba

. (l’mphasis Supplied t¢ thu portion of. the remark not citet by the
(,()uﬂ ) (
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' cxpresqu in the last sentence of section [706(g)]. .
7214

" Id, at

Similar assurances doncerning the limits on a court's
yuthority to award make-whole relief were provided by
supporters of the bill throughout the legislative process. For
example, following "passage of the bill in the House, its

 Republican House sponsors published a . memorandum -

describing the bill. Referring to the remedial powers given
the courts by the bill, the memorandum stated: ‘‘But Title
VII does not permit the ordering of racial quotas in business
or unions.” Id. at 6566 [emphasis added by the Court]. In
like manner, the principal Senate sponsors, in a bipartisan
news letter delivered during an attempted filibuster to each
Scnator supporting the bill, explained that *'[u]nder title VII,

‘not even & Court, much less the Commission, could order

racial quotas or the hiring, reinstatement, admission to
membership or payment of back pay for anyone who is not
discriminated against in violatgon of this title.” Id. at 14465.

We believe the cause of equal justice under law is

- well-served by the Stotts decision. While more needs to

be achieved, we trust that the tide has begun to turn
decisively against preferential treatment, such as
quotas, on the basis of race, national origig, and
gender, and in favor of evenhanded civil nghts
enforcement for @/l American citizens.
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It is plain nonsense to say that the Supreme Court's
decision in Firefighters v. Stotts is a setback for civil
rights and therefore another victory for those who
want to dismantle affirmative action. Nor is the

Court’s decision, as some would have us believe, a -

triumph, of backward-looking conservatism over pro-
gressive liberalism.

To speak in these terms is to substitute polemics and -

sloganeering for careful thought and analysis.

Senator Hubert Humphrey, throughout all of his
life one of the Nation’s leading activists in the civil
rights movement, would have found in the majority
opinion of the Court confirmation of his own position
when the Civil Rights Act was debated and passed in
1964. Senator Humphrey made it very clear that,
among other things, the intent of Congress in Title VII
was to protect bona fide seniority systems.

What the Supreme Court has now done is reaffirm
what Senator Humphrey, along with the liberal-labor
alliance and his other colleagues from both political

¥
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parties in Congress, expressed in unambiguous lan-
guage 20 years ago. o

- The Court has also reaffirmed a fundamental
principle embodied in the Civil Rights Act and one to
which liberals and conservatives have long been
committed—namely, that in our democratic society
rights belong to individuals, not to groups.

The great majority of our citizens support nondis-
criminatory -affirmative action for the same reason
that they oppose quotas and ragially preferential
treatment in hiring, ffing, or promotion: they believe
that a person should be judged on the basis of
individual merit and not because of his or her race,
color, or background. That is what equal opportunity
is all about. It is not a liberal or conservative
proposition, but an American idea and promise.

If the Supreme Court continues to build on its

~decision in Stotts, it will bring closer the day that race
‘will become less, and-not more, of a factor in our

search for equal justi¢e for all Ameticans under the
law. o :




I concur .in the Commission’s statement on the

Memphis firefighters case (Firefighters v. Stotts, 104 °

S.Ct. 2576' (1984)), but write separately to highlight

two additional concerns that have largely been ignored -

in the aftermath of the Supreme Court’s decision: the
contribution of bona fide seniority plans to the
protection of all workers generally, and the constitu-
tional duty of [ederal courts to apply the law as
Cpngress wrote it.

/ There has been much criticism of the Supreme

Court’s decision in the Stotts case. Most of it, in my
judgment,

has not been justified. The Memphis
seniority system was expressly found by the Court of
Appeals for the Sixth Circuit to have been nondiscri-
minatory. As a result, the  individuals who had
acquired rights under that seniority system were
entitled to protection in the courts by the express
language of Title VII. The Supreme Court’s opinion
can be characterized as a *‘defeat” for civil rights only"
if one accepts the proposition that courts may ignore
the law as written whenever the subject matter of the
litigation is civil rights.

Bona fide, nomtliscriminatory eniority systems are

-critical to the job security and advancement of

millions of American workers and their families,
mclu«dmg many minorities $hd women. 'I'he right to
bargain collectively was recognized in this" country

«ofly after thedblood of American workers had been

shed in the streets, G@vernment antipathy towards the

' 110 Cong. Rec. 7213 (1964), quoted in Teamsteru v. United -
. States, 431 U.S, 324, 350 (1977).

collective bargaining rights of workers was a promi-
nent feature of that unfortunate period of American.
labor history. Thus, it was not surprising that one of
the leading arguments against enacting Title VII was
that lt would destroy seniority rights. The consistent
response of the supporters of the bm was to deny that
Congress intended to subordinateibona fide seniority
systems to racially preferential hifing or layoff plans.

Senators Clark and Case, the 'fbipartisan captains”

who were responsible for guid”g Title VII through

the Senate, stated that “Title VI would have no effect
on established seniority rights.’/' Similarly, the Justice
Department stated that Titlf VII “would have no

effect on seniority rights” and gave the following

example:

J |
If, for example, a collectiv?/ bargaining contract provides
that in the event of layoffs, th

owing to discrimination/prior to the effective date of the

least by Title VII. This wqold be true even in the case where,
Title, white workers ha(iz:)rc seniority than Negroes.

The record, there{ore, is clear: Title VII was a
compromise that allowed for an award of retroagtive

seniority for proven victims of discrimination, but did -

not allow for the elimination of seniority rights.

The reasons for this compromise should be appar-
ent. Nondiscrimination. laws and labor laws that
protect collective bargaining contracts are comiple-

1110 Cong® Rec. 7207 (1964), quoted in Teamsters v. United
States, 431 U S. at 351 (1977).

_ ose who were last hired must
be laid off first, such a provision would not be affected in the .




mentary facts of the Nation’s labor policy. Title VII
was (and is) needed to protect the working person
against unlawful discrimination on the basis of race,
sex, treligion, or national origin. The labor laws are
needed to protect the rights of the worker to bargain

collectively and avoid unfair labor practices. A senior-

ity system, collectively bargained for and fairly admin-
istered, has a social value and utility all its own. '

Becguse seniority is not inconsistent with affirma-

“tive action, properly understood, the Stotts case is not
a defeat for affirmative actionAffirmative’ action
seeks to foster greater minority involvement in the
work force at the entry level, and seniority systems
operate above'the entry level to protect all workers.
Seniority systems will, in time, assure that the gains
that are made through affirmative action will not be
lost through discrimination. It would be foolish indeed
to sweep away one of labor s greatest protections on
the ground that it may sometimes operate to the short-
term disadvantage of minorities and women. Unfortu-
nately, “last hired, first fired” is a short-term disad-
vantage that is infierent in seniority systems, but this
does not make seniority systems unfair. Once above
the bottom rungs, safely protected by seniority, an

~ employee's position s secured by both seniotity and
Title VII from the kind of discrimination that infects
other more “unstructured” workplaces. The trade is
not unreasonable, and all workers who attain seniority
benefit fromit. .

The frustration of the minority community, how-
ever, is well-justified. Thé Stotts case is a reminder that
vestiges of the discrimination openly practiced against
it remain a problem in the workplace. In addition,
unions have not historically been the champions of
minority and women workers. Unions as well as
nlanagement often slammed the window of opportuni-
ty in any face that was not white or male. This is what

affirmative action and antidiscrimination laws were

designed to remedy and prevent. In my judgment,
unions have a moral obligation of fairness to all
workers in the Nation that springs not only from
notions of solidarity in the workplace, but also from
their legally protected position as the bargaining

. Agents ‘of their members. They, along with rhanage-
©~ ment and government, have the responsibility of
assuring that all workers are treated equally, regard-
less of race, sex, creed, or national origin. Organized
labog, therefore, has a critical role to play in the
process of breaking the barriers of present and past
discrimination. But destroying seniority systems that
are not in and of themselves discriminatory will not

power beyond that whi

" rights of all. *
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further that role. They protect workers, regardless of
race, sex, ethnicity, or creed, and are the foundation
stone on which most collective bargaining agreements
rest.

We ghould be wary whenever government—in this
case a Federal court—claims that power to deprive
workers ‘of such an important right in a manner
inconsistent with written law. American society is held
together by formal and informal agreements among
the citizenry: constitutions, laws (which represent
legislative compromises), contracts, and - collective

bargaining agreements. All are, ideally, designed to

further justice and the Pubhc welfare. Title VII is one
of those agreements embodied in a legislative compro-
mise. For a Federal court simply to “decree” that a
worker's contractual rights are to be set aside on the
basis of his or her race, in the absence of a showing
that an identifiable- victim of discrimination must be
compensated, perverts not only our system of justice

““under law,” but turns the traditional notion  of

equality before the taw on its head.

This brings me to the role of the.judges in this
debate. The duty of a judge is to apply the law as it is
written, and this is especially true of the civil rights
laws, which are carefully crafted to address specific
needs and rights. In the employment discrimination

context, the power of the courts is derived from Title -

arguments I have read‘ and heard in varioys academie
anch’ of the Feder
deral courts, has “inherent”

the Constitution and {gws of
. The Supreme Court wisely
faced this ‘important §ssue squarely and rejected
arguments that Federaly courts have “inherent” au-
thority to enforce their decrees in ways that are
inconsistent with the statute upon which their authori-
ty rests. This is no defeat for civil rights; it is a
reaffirmation that justide, in our system, is ‘“‘unde
law"” and that civil rightsflaw is designed to protect

VII of the Civil Rights Act of 1964 \z(:ntrary to

and legal circles, no Govern-

ment, including the

the United States conf

Whelier we like it orinot, protection of civil rights
in this country depend} on the commitment of the
American people to the constltutlonal ideal of individ-
ual equality before the' law. This is not to say that

‘majorities define what is morally sourfd, for they are
‘often misguided and need reminders that certain

values are too important to be left to politics-as-usual.
The Constitution is such a reminder. It limits the
power of majorities to impose their will on minorities,

. el
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and it limits the power of Federal judges to substitute
their judgment for the law written by Congress.

- As Justice White's opinion for the Court makes
clear by quoting the late-Senator Hubert Humphrey,
the operative sections of Title VII were a legislative
compromise. Promises were made to obtain votes that
otherwise would not have been there for passage. That
compromise defines the *‘consent of the governed,”
and no unelected court has the right under our
Constitution to substitute its judgment for that con-

sent. If it did, there would be no need to have a

" Congress that is often mired in messy political

squabbles and unseemly compromises concerning the
public interest. All we would need would be a friendly
magistrate who would “do- justice.” What could be
easier? Nothing, but democracy as we know it would
be gone. . : :

- It is for these reasons that I concyr and join in t_hé
Commission’s statement.’
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As we consider the Hishon decision, we continue to
be dismayed at the shoot-from-the-hip pattern of
decisionmaking in which our colleagues indulge.
There is nothing in the work of the reconstituted
Commission to substantiate any change in our previ-
ous policies concerning Title VII of the Civil Rights
Act of 1964. We have yet to convene hearings to listen
to affected persons or from the public at large about
the impact of any possible change in policies or the
continued viability of existing Title VII remedies.
Conversely, there is abundant evidence in studies by

the Commission, including the 1981 statement, Affir-

mative Action in the 1980s: Dismantling the Process of
Discrimination, that makes us ‘‘satisfied’’ also with'the
Hishon decision. , -

In their statement concerning Stotfs, once again our
colleagues in the majority insist on putting blinders on
society cohcelfmg the tragic present and past effects

of discrimination. Civil rights laws were not passed to

give civil rights protection to a/l Americans, as the
majority of this Commission seems to believe. Instead,
they were passed out of a recognition that some
Americans already had protection because they be-
longed to a favored group; and others, including
_blacks, Hispanics, and women of all races, did not
because they belonged to disfavored groups If we are
ever to achieve the real equality of opportunity that is
the bright hope and promise of America, we must not
deny our history and present condition by substituting
illusion for reality. '

The Commission majority applauds the Court in
Stotts for doing what it did not do. Nowhere does the

"+ Supreme Court decision state that preferential treat-
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ment cannot be used to remedy past discrimination for
a class in nonseniority cases. In fact, the Court, after
Stotts was decided, refused to hear an appeal from the
Buffalo school desegregation decision that required
the local school board to hire one minority, teacher for
every white teacher until the schools’ faculties reflect-
ed the city’'s 21 percent minority population: The
Court’s refusal left s&anding a lower court order, even
though the hiring violated the seniority system estab-
lished by State law and collective bargaining. Coming

-on the heels of the same Court’s refusal to grant

cettiorari in the Detroit Police Department case, it is
unclear what the Court will decide in seniority cases
on a different set of facts. But it is clear that statistical
remedies to address discrimination have not been
rejected by the Supreme Court. The Court may reach
such a conclusion, but despite the Commission majori-
ty's preference, it has not yet.

Even more interesting is that in Stotts, the Court
majority made the novel pronouncement that if .a
seniority system was adopted with discriminatory
intent, a nonminority employee with seniority can be

.displaced in order to make whole a proven victim of

discrimination. This means that if civil rights lawyers
can absorb the costs of litigation involved in a full-
scale trial proceeding, they can prevail. %'

It is true the Court in Srofts decided that, in the

~ absence of proof of intentional discrimination in the

adoption of a seniority plan, seniqQrity takes prece-
dence over protecting the gains made as a result of an
affirmative action consent decree. In addition, the

- Court majority opinion does include some disturbingly .

ambiguous language about Title VII remedies helping
L '
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only “actual victims." The discussion is ambiguous
bécause “actual victims” of discrimination include
people who never applied for jobs because they knew
employers did not even accept- applications from
blacks, for example. For the Commission majority to
seize on the ambiguous language as if it were the

holding in the case betrays an unseemly eagerness to .

further delfilitate the struggle for equal employment
opportunity in our society.

We will have to wait for later cases to see what the
Court means by its amblguous statements concerning
victims and make-whole relief. In particular is this so
because the majority®lid not overrule the Bakke case.

The writer of the majority opinion in Stotts, Justice

White; joined three other Justices in a concurrence
supporting Justice Powell's opinion in Bakke that
_Title VII does not bar the remedial us¢ of race. Also,
the legislative history of the 1972 amendments to Title
VII _{shows bipartisan support for courts to order
classwide remedial relief for Title VII violations.
Furthermore, the original consent decree underlying
the, litigation in Stotts, like most Title VII consent
decrees, did not require the identification of individual
victims or for the employer to admit discrimination.
By definition, therefore, as the dissenters pointed out,
promotions and backpay went to people who were
never shown to be “actual victims.” The majority
opinion does not challenge this result at all. - The better
part of valor is to avoid overdrawn generalizations
from Stotts.
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But if, as the Commission‘majority and President
Reagan, prefer, the Court should prohibit all race- or
sex-conscious affirmative action remedies, that should
be cause for dismay rather than glee. Commission
studies\ including Socig! Indicators of Equality for
Minorities and Women and Unemployment and Un-
deremployment Among Blacks, Hispanics, and Wom-
en, underscore the fact of continyed’ employment
disparities even for women and minorities who are
educated and trained. Our studies, including the l9§l
affirmative action statement, emphasize the cfﬁcae*;l)f

statistical remedies, goals, and timetables, and in the
most egregious cases, ensuring actual hiring and

promotion of women and Minorities. Just as businesses
measure progress in production and other areas by °
numerical targets, so should they measure progress in

- affirmative action.

If as a .natlon we forsake the commitment to
ble affirmative action, | erode our
current efforts to ensure real equ employment
opportunity. Under such circumstances, we will be
abandoning the quest for Martin Luther King's dream
that by acting 1M this generation we would speed up
the day when people “will nqQt be judged by the color
of their skin but thé content of their character.” As
King acknowledged, the Constitution is colorblind,
but the people weremot and arc not. If afﬁrmatlve
action is to mean nothm/g more -than what “our
colleagues believe, let us heéar no more about its empty

promises and‘let us end the hypocrisy here and now..

!
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