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WOMEN IN THE WORK FORCE: PAY EQUITY

TUESDAY, APRIL 10, 1984.

CONGRESS OF THE UNITED STATES,
JOINT ECONOMIC COMMITTEE

Washington, DC.
The comm_ttee met, pursuant to notice, at 9 a.m., in room 2203,

Rayburn House Office Building, Hon. Olympia J. Snowe (member
of the committee) presiding.

Present: Representative Snowe.
Also present: Deborah Clay-Mendez and Mary E. Eccles, profes-

sional staff members; and Lesley Primmer, legislative assistant to
Representative Snowe.

OPENING STATEMENT OF REPRESENTATIVE SNOWE, PRESIDING

Representative SArOWE. I welcome you to the third hearing in a
four-part series before the Joint Economic Committee on women in
the labor force. This series began last November with an examina-
tion of the special analysis, "American Women: Three Decades of
Change," .prepared by the Census Bureau. Although the report's
title underscores the dramatic change in women's lives since 1950,
today's hearing will focus on one area where tragically little. has
progressed. Today, as 30 years ago, working women earn less than
two-thirds the wages of working men.

The first two hearings examined the .gro4rig proportion' of
women and children hi poverty, the difficulty women have in find-
ing affordable child care that would allow them to work, and the
lack of incentives for women to move from welfare to low-paying,
traditionally female jobs, foregoing the security of, among other
things, medical care for their children. And throughout these hear-
ings one thing has been clear: The common theme that dominates
women's labor force participation is the earnings gap between men
and women.

Today's hearing will address the problems of wage discrimination
and examine specific means of eradicating this injustice. Wage dis-
criminatioh exists in many forms. For example:

The Census Bureau cited study done in 1981 that looked at 91
occupations where there were enough men and women to compare
earnings. In each of the 91 occupations, women's median earnings
were below those of men. Even in traditionally female occupations,
like cashiers and food service workers, women's wages were lower;

In Washington State, the AFSCME case which we will hear
about in more detail today, found significant disparities in closely
related, but segregated, jobs such as barber and beautician; and

(1)
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The 'most widespread wage discrimination exists in those low-
paying,' dead-end jobs where the majority of women remain segre-
gated. The National Academy of Sciences summarized the problem
this way in their 1981 report: "The more an occupation is dominat-
ed by women, the less it pays."

The causes of the wage gap and occupational segregation are the
subject of heated debate among some economists. A consensus on
the direction public policy need take is similarly lacking. The eco-
nomic implications for women's lives, however, are clear. American
women will not secure tr,.e economic equity until they are guaran-
teed a fair wage for the work they do. Freedom from d,scrimina-
tion in employment is the law of the land, and the lack of pay
equity for the women of this country is the most urgent problem
facing women in the labor force.

I am pleased to have a number of the leading spokespersons on
the question of women and wages here today, and I want to thank
each of you for participating in this hearing. I am particularly hon-
ored to welcome Senator Dan Evans, who as Governor of Washing-
ton in 1974, commissioned the first study of comparable worth in
the country. Senator Evans has continued to serve as one of the
primary advocates of pay equity in the U.S. Senate.

Heidi Hartmann,, the coeditor of the National Academy of Sci-
ences landmark report on "Women, Work, an Wages," and cur-
rently the study director of the Committee on Women's Employ-
ment and Related Social Issues at the Academy is with us today as
well. I am also pleased to have two other leading economists here
today, Cotton Mather Lindsay and Mark Killingsworth, who have
examined the implications of various means of implementing pay
equity for the economy. And finally, I want to welcome two leaders
in the rapidly growing effort to eliminate sex-based wage discrimi-
nation: Winn Newman, who litigated the Washington State pay
equity case for AFSCME, and Brian Turner, the director of legisla-
tion and economic policy for the industrial union of the AFL-CIO,
who will be representing the National Committee on Pay Equity.

We will hear first from Ms. Hartmann.

STATEMENT OF HEIDI HARTMANN, STUDY DIRECTOR, COMMIT-
'TEE ON WOMEN'S EMPLOYMENT AND RELATED SOCIAL
ISSUES, NATIONAL RESEARCH COUNCIL, NATIONAL ACADEMY
OF SCIENCES

Ms. HARTMANN. I am Heidi Hartmann, study director of the
Committee on Women's Employment and Related Social Issues,
within the Commission on Behavioral and Social Sciences and Edu-
cation, one of eight major divisibris of the National Research Coun-
cil. The National Research Council is the prinCipal operating arm
of the National Academy. of Sciences/National Academy of Engi-
neering. In accordance with the Academy's congressional charter,
enacted in 1863, the National Research Council responds to re-
quests from executive branch agencies and the Congress for advice
on scientific and technical questions, and on occasion, takes the ini-
tiative. in proposing studies on topics of national concern.

The Committee on Women's Employment and Related Social
Issues is a continuing committee that has as its goal the examina-
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tion of scientific evidence regarding' women's employment and the
marshaling of this evidence to co to the policymaking proc-
ess. The Committee, chaired by .,nman, president of Sarah,
Lawrence College, consists of m( ers who are experts on
women's employment issues and as volunteers. It is.currently
completing a report on the extent, causns, and effects of job segre-
gation by sex in the labor market; it recently held a seminar on
research needs in the comparable worth area; and it is curently_es-
tablishing a panel to undertake a study of how technolOgic I

change is affecting women's employment opportunities. Its Work

supported by a variety or Federal agencies and private foundations.
The committee's ongoin, work in the area of women's employment
builds upon the work completed in 1981 by the Committee on Occu-

pational Classification and Analysis regarding comparable worth. I
served as research associate with that committee and I am pleased
to be here today to summarize its findings and respond to your
questions.

The committee's full findings can be found in its report,
"Women, Work, and Wages: Equal Pay for Jobs of Equal Value,"
published by the National Academy Press. The committee was es-
tablished by the National Academy of Sciences in 1978 at the re-
quest of the &ial Employment Opportunity Commission to under-
take a study of the issues involved, in measuring the comparability
of jobskssembled to serve on the committee were experts from
psychology, sociology, statistics, and economics chosen for their ex-
tensive knowledge in issues related to measuring and evaluating
the content of occupations. the operation of labor market, and sta
tistical methodology. In addition, several members had expertise in

labor and industrial relations, personnel policy, and equal employ-

ment opportunity. The committee was chaired by Ann R. Miller,
professor of sociology at the Population Studies Center, University
of Pennsylvania.

I want to point out that, as you said, there are many individual
economists and there is much controversy and there are malty dif-
ferences of opinion. I want to stress that one of the things about
the National Academy of Sciences report is that a committee is es-

tablished that represents many different viewpoints and it is hoped
that that committee will come to a consensus on the issues at
hand; essentially that is what this committee did. It represented
many different viewpoints, and so I think its conclusions should be

iheld in somewhat greater respect than the opinions of individual
economists which, like my own, differ from those of other individ-

ual economists.
The committee reviewed a large portion of the social science lit-

erature regarding sex-based wage differentials, the effects of dis-
crimination, the ,operation of labor markets, and the usefulness of
job evaluation as a methodology to compare jobs for the purpose of
determining equitable pay rates. Several issues, such as the legal
status of comparable worth claims, the cog. to the economy of im-

plementing comparable worth, or the administration of a potential
comparable worth policy, were not addressed by the committee.
The committee also limited its discussion of comparable worth to
reducing wage inequities within the context of a single firm or em-
ployer. An economywide governmental regulation of wage rates is
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specifically excluded from consideration. The committee's report
discusses comparable worth in terms of orderly change at the es-
tablishment level.

In brief, the committee found, after reviewing the evidence, that
there is substantial discrimination in pay; that job segregation is
pervasive and not entirely the result of women's chOices; that
women are concentrated in low- paying jobs that are low paying at
least partly because women do them; that, because discrimination
has in many instances been institutionalized, it is difficult to ascer-
tain the appropriate remedy, but that job evaluation methods hold
some promise aF aids in adjusting the wages of women's jobs in an
equitable mannee. I would like to append to my oral statement
today the conclusion 'of the committee's report.

Let me briefly review some of the evidence leading to the com-
mittee's conclusions. It is well-known that on average the earnings
of women who are employed full-time are approximately 60 percent
of those of men who are also employed full time. It is also well-
established that sex segregaition in the labor market ie extreme and
has not changed much since 1900. Fully two- thirds of men or
women would have to change jobs for their distribution across oc-
cupations to be similar. Job segregation also contributes to
women's lower earnings. The committee performed several statisti-
cal analyses to demonstrate the connection between sex segrega-
tion and the earnings differential, which 'you have already referred
to, Representative Snowe.

For example, in one exercise we show that 35 to 40 percent of t e
earnings gap could be attributed to sex segregation. The committee
pointed out, however, that our measures of sex segregation and of
the earnings ,differences attributable to it are both likely to be Un-
derestimates because we simply do not have sufficiently detailed
information to measure the extent and consequences of sex segre-
gation fully. Sex segregation occurs within and between firms and
industries, as well as within and between occupations, but most of
our data are at the occupational level.

In another exercise, we calculated the average loss in annual
income to the incumbents of female dominated eecupations. Each
extra percentage point in the proportion female of an occupation
lowered its annual average wage by $42. This meant that in 1970
women's work paid on average about $4,000 less per year than
men's work,

So far these exercises only further establish the fact that female
occupations are low paying. They do not explain why that might be
the case. Therefore, we also tried to estimate how much of this
lower pay might be due to factors that could be regarded as legiti-
mate, factors such as differences in the average education or expe-
rience of the incumbents or in other attributes of the jobs, as meas.
ered by the Department of Labor's Dictionary of Occupational
Titles. If female dominated jobs pay less because women in thJm
have less education, training, and experience or because the .jobs
require less skill, complexity, or autonomy, then their lower earn-
ing might not be cause for concern. We found that the association
between earnings and percent female was still quite strong$28
less for every percentage point increase in proportion femaleeven
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when differences in human capital and job requirements were
taken into account.

These results on earnings differentials among occupations were
quite consistent with the findings of a substantial body of evidence
reviewed by the committee; namely, the social science research of
the last .25 years on earnings differentials. The committee conclud-
ed that the studies available at the time could not explain more
than one-quarter to one-half of the earnings differential. While the
commitee took cognizance of the controversy surrounding the inter-
pretation of this unexplained differential specifically, whether or
not it could be attributed to discriminationit did conclude that
discrimination in pay is widespread and that, in particular, the
wage rates of jobs traditionally held by women are depressed. The
committee based its judgment on the statistical evidence coupled
with knowledge of the extensive and openly acknowledged past dis-
crimination against womensuch as that found by Winn New-
mann in the IUE cases against Westinghouse and General Elec-
tricresearch on how labor markets work to institutionalize and
perpetuate pay setting practices,.and evidence from the few compa-
rable worth investigations that had occurred by 1980; namely,
Winn Newman's work and the salary survey of the State of Wash-
ington civil service. In other words, the committee concluded that
the wage rates of women's jobs are depressed because women do
them. Women are concentrated in low-paying jobs, not solely out of
choicethough choice may play some roleand not because these
jobs would be low paying regardless of who did them but rather as
the result of earlier traditions of discrimination against women
that have become institutionalizedas well as, possibly, current in-
tentional discrimination; for example, the committee reviewed sev-
eral studies which indicated that when women and men with simi-
lar educational an work backgrounds entered firms, they were
placed in different starting positions, with far-reaching effects for
their subsequent promotional opportunities and wage-earnings pro-
files. It is important to note that, for the committee, the use of the
term "discrimination" does not imply intent but refers only to out-
come.

Past discrimination is perpetuated by a labor market in which
various institutional features predominate. Both workers and em-
ployers generally seek stability of employment and create person-
nel practices that encourage it: rewards for seniority, eligibility re-
quirements for promotion, investment in training. Generally nei-
ther workers nor employers make full use of alternative opportuni-
ties: Employers fill many jobs from within rather than considering
outside applicants and workers seldom engage in extensive job
searches. For whatever reason these practices have arisen, and
there is considerable debate about them, they tend to insulate
many employment practices from market forces; hence, the effects
of whatever discrimination has occurred in the past tend to be per-
petuated in the absence of conscious efforts at change. Consequent-
ly, current wage rates of men's and women's; jobs are likely to in-
corporate the effects of discrimination. Wage rates, then, are not a
bias-free standard of job worth; a job is not necessarily paid what it
is worth. The committee next examined job evaluation systems as

9



6

aids in determining appropriate remedies, but before turning to
that issue, I want to comment on pay equity for minorities.

The committee notes in its report that, although it emphasized
pay equity for women, the pay equity issue applies in principle to
any group that has been discriminated against and whose members
are concentrated in particular jobs. The concentration of minority
races or ethnic groups into particular jobs is not especially evident
in national data on occupations, although there are some dispro-
portions. In fact, in national-level data, race segregation has de-
clined substantially since 1940largely because black women are
no longer entirely restricted to domestic serviceand the black-
white earnings gap has narrowed. Nevertheless, it is likely that
whenever blacks or other minorities are concentrated in particular
jobsand such concentrations may be more apparent at the local
and- regional levelthe wage levels of those jobs are depressed be-
cause of discrimination. Realigning the wage rates of such jobs to
eliminate discrimination would be an appropriate remedy.

Is job evaluation a useful aid in determining appropriate reme-
dies for wage discrimination? The committee's answer was a quali-
fied yesthe methodology has potential. The committee was less
than enthusiastic about present-day job evaluation plans because of
a number, of-weaknesses it had identified in its interim report. "Job
Evaluation: An Analytic Review." Simply put, our existing job
evaluation systems do not reflect advances in social science meas-
urement techniques that have been made in the last 40 to 50 years
since job evaluation systems were first developed. And many indi-
vidual instances of probable bias were discovered in its review of
existing plans. For example, one job evaluation plan used "length
of time to become fully trained" to measure skill and rated typing
as requiring 2 months and truck driving as requiring 1 year. The
committee also noted that many job evaluation plans are developed
by using market wage rates to identify and weigh the features of
jobs that are to be valued. Such a procedure tends to perpetuate in
the job evaluation plan the discriminatory effects of existing wage
rates.

Job evaluation plans have be n widely used in U.S. industry
since the 1930's. These plans ar used to order jobs hierarchically
on the basis of judgments regar, ing their relative skill, effort, re-
sponsibility, working conditions, et cetera, and on this basis to
group them into pay classes. The job features that are measured
and valued in job evaluation plans are often called compensable
factors. The scores on each of the compensable factors are com-
bined to provide a total job worth score for each job that is then
associated with a pay class. These plans make the criteria for com-
pensation explicit. Their goal is to bring consistency to a firm's in-
ternal wage structure. Since these plans reflect what employers
value in jobs, they have obvious potential as a standard for deter-
mining whether jobs are paid what they are worth to their employ-
er and whether wage rates of various jobs need to be realigned.

In its report, the committee stresses that there is no strict scien-
'Hie basis for determining the standards of job worth. What should
be valued about jobs is not a scientific question. Rather, once that
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question has been answered by a process that elicits value deci-
sions, social science measurement techniques can be used to meas-
ure the extent to which various jobs incorporate the characteristics
valued. That is, it is not up to a scientist to decide that the degree
of responsibility that a job entails should be valued for the pur-
poses of determining its pay level. But once an employer, perhaps
in conjunction with employees has made that determination, scien-
tists can help ensure that factors identified to measure the
degree of responsibility of jobs ..ire indeed good indicators of respon-
sibility. For example, if responsibility is to be valued, a social scien-
tist can identify. factors that fully reflect various kinds of responsi-
bility and,that fully reflect the range of variation inthose factors

--If responsibility were only to be measured by number of people su-
pervised and if the rating scale took into account only whether the
number supervised were over or under five, most people would
probably agree that responsibility was not being adequately meas-
ured. The social scientist can develop a fuller range of measures
with appropriate rating scales. For example, responsibility for -co-
ordinating and scheduling can be included and appropriate meas-
ures can be devised. The process of improving job evaluation sys-
tems is, of course, an ongoing one, and progress has been made. In
the committee's judgment, however, presently availab!e job evalua-
tion plans were deemed to be behind the state of the art.

The committee offered specific suggestions for methods to elimi-
nate the effect of discrimination in wage rates from factor weights.
Those plans that use existing market wage rates to develop factor
weights can be modified by taking into account the fact that wages
are correlated with percekt female. That is, if percent female of an
occupation. has an effect 4n the wage of the job independent of the
substantive characteristic\ of the jobsuch as complexity, skill re-
quired, responsibility entailed, and so forththen this effect should
be eliminated before it is incorporated into factor weights. The
committee suggested that experimentation with several different
methods of elimination be carried out.

Regardless of whether job evaluation plans are modified in their
details, they do have the merit of making explicit and consistent
the criteria for compensation. In doing so, they have the potential
to eliminate pay differentials based solely on the sex or minority
status of the incumbents.

It is important to note, however, that the committee's qUalified
endorsement of the value of job evaluation systems in resolving dis-
putes over pay equity did not lead it to recommend enforcement
standards for job evaluation. The committee did not offer prototype
guidelineS to the Equal Eniployment Opportunity Commission for
their use ill regulating the design and implementation of job eval-
uation plans. No particular type of job evaluation plan was en-
dorsed by the committee for universal use in the United States. To
the contrary, the committee stressed that appropriate job evalua-
tion plans must be worked out withiti each firm or industry. Nor
was the widespread adoption of job evaluation plans recommended.
The committee believed that although they have potential, more
research and development needs to take place before job evaluation
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systems could be wholeheartedly recommended. With sufficient re-
search and development, though, job evaluation tools may well
take their place alongside a host of other remedies thought neces-
sary to insure equal employment opportunity in the United States.

[The conclusions of the report referred to by Ms. Hartmann
follow:]



Excerpt from

Women Work and Wa est Equal Pa far Jobs of E ual Value*

rr

Chapter 5, Conclusion.

This report has been concerned with two questions: To what extent
does the fact that women and minorities are on. the average paid less

than nonminority men reflect discrimination in the way jobs are com-

pensated? If wage discrimination exists, what can be done about it?

On the basis of a review of the evidence, our judgment is that there

is substantial discrimination in pay. Specific instances of discrimination

are neither easily identified nor easily remedied, because the widespread

concentration of women and minorities into low-paying jobs makes it
difficult to distingthish discriminatory from nondiscriminatory compo-
nents ofcomiensation. One approach, which needs further development
but shows some promise, is to use existing job evaluation plans as a

standard for comparing the relative worth of jobs.
This chapter summarizes the evidence leading to these conclusions.

..In reviewing this material three considerations should be kept in mind.
Pint, discrimination, as the term is used in this report; does not imply

intent but refers only to outcome. Wage discrimination exists insofar as

workers of one sex, race, or ethnic group are paidless than workers of

another sex, race, or ethnic group for doing work that is of "compa-
tible," that hi, equal, worth to their employer.

Second, the report has focused most intensively on sex discrimination

because the issue of comparable worth arises largely in connection with

job segregation, the propensity for men and women csnd for minority

and nonminority workers to hold different sorts of jobs, and job segi
Fellation is more pronounced by sex than by race or ethnicity. Moreover,

. 91

*1981; National Academy Press, Washington, D.C. 20418, 0.95.
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92 WOMEN. WORK, AND WAGES

while most available data are at the national level, minorities, because
of their numbers and geoiraphical distribution, are more likely to be
concentrated in particula ;upations at a local level. We have therefore
not been able to examine Jiffirentials by race or ethnic group with the
same procedures we used to examine differentials by Sc':. In addition,
most of the available 'studies of patterns of employment within firms
refer to differences between men and women. Finally, the available
analyses relating to the relative worth of jobs pertain almost entirely to
sex discrimination. In this context, the fact that we focus mainly on
discrimination based on sex should not be interpreted to mean that the
committee has judged discrimination based on race or ethnicity to be
of lesser importance.

Third, we have not bee:. able to make any assessment of what the
social and economic consequences may be of implementing wage policies-
based on the printiple of equal pay for jobs of equal worth. This is an
extremely complex question, with no clear answers, which goes well
beyond the' charge to the committee. We do, however, want to call
attentionio the need to give careful thought to the possible impact of
impleiz{entation of a policy of equal pay for jobs of equal worth on the
economic viability of firms as well as on employment opportunities for
women and minorities.

THE EXTENT AND THE SOURCES OF PAY
DIFFERENTIALS

It is well established that in the United States today women earn less
than men and minority men earn less than nonminority men. Among
year-round full-time workers, the annual earnings of white women in
the late 1970s averaged less than 60 percent of those of white men, while
the earnings of black men averaged 70-75 percent of those of white

men.
Such differential earnings patterns have existed for many decades.

They may arise in part because women and minority:, men are paid less

than white men for doing the same (or very similar) jobs within the
same firm, or in part because the job structure issubstantially segregated
by sex, race, and ethnicity and the jobs held mainly by women and
minority men pay less than the jobs held mainly by nonminority men.
Since passage of the Equal Pay Act of 1963 and Title VII of the 1964
Civil Rights Act, legal remedies have been available for the firs, source
of wage differentials. Although the committee recognizes that instances
of unequal pay for the same work have not been entirely eliminated,

1. 4
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Conclusions 93

we believe that they are probably not now the major source of differ-
ences in earnings.

With respect to the second source of wage differentials, the disparate
distribution of workers among jobs and the concentration of women
and minority, Lien in low-paying jobs, the data are clear. Women and
minorities are differentially concentrated not only by occupation but
also by industry, by firm, and by divizion..within firms. Moreover, the
evidence shows that this differential conce ,*rttion has persisted, at least
with respect to women, over a substantial priod of time. In the face
of this differential concentration, then, the question of whether pay
differentials are discriminatory can be stated quite simply: Would the
low-paying jobs be low-paying regardless of who held them, or are they
low-paying because of the sex, race, or ethnic composition of their
incumbents?

To be able to state the question simply, however, is not to be able
to answer it simply. In the 'committee's judgment, a correct response
recognizes that both elements account for observed earnings differen-
tials. Our economy is structured so that some jobs will inevitably pay
less than others, and the fact that many such jobs are disproportionately
filled by women and minorities may reflect differences in qualifications,
interests, traditional roles, and similar factors; or it may reflect exclu-
sionary practices with regard to hiring and promotion; or it may reflect
a combination of both. However, several types of evidence support our
judgment that it is also true in many instances that jobs held mainly by
women and minorities pay less at least in part because they are he'd
mainly by women and minorities. First, the differentials in average pay
for jobs held mainly by women and those held mainly by men persist
when the characteristics of jobs thought to affect their value and the
characteristics of workers thought to affect their productivity are held
constant. Second, prior to the legislation of the last two decades, dif-
ferentials in pay for men and women and for minorities and nonminor-
ities were often acceptable and were, in fact, prevalent. The tradition
embodied in such practices was built into structures, and its effects
continue to influence these structures. Finally, at the level of the specific
firm, several studies show that women's jobs are paid less on the average
than men's jobs with the same scores derived from job evaluation plans.
The evidence is not complete or conclusive, but the consistency of the
results in many different job categories and in several different types
of studies, the size of the pay differentials (even after worker and job
characteristics have been taken into account), and the lack of evidence
for alternative explanations strongly suggest that wage discrimination
is widespread.
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94 WOMEN. WORK. AND WAGES

IDENTIFYING AND ELIMINATING PAY
DISCRIMINATION

The identification and correction of particular instances of pay dis-
crimination are, however, not easy tasks. One procedure that has been
suggested is to,compare the actual rates of pay of jobs with the relative
worth of jobs;, wage discrimination would be suspected whenever jobs
are not paid in accordance with their relative worth. This I iative (or
comparable) worth approach in turn requires a generally acceptable
standard of job worth and aleasible procedure for measuring the relative
worth of jobs. In our judgment no universal standard of job worth exists,
both because any definition of the "relative worth" of jobs is in part a
matter of values and because, even for a particular definitionvproblems
of measurement are likely.

One approach to the relative worth of jobs avoids the issue of values
by equating the worth of jobs with existing pay rates. In this approach,
no comparable worth strategy is needed to adjust the pay rates of jobs,
because the pay rates themselves reflect the relative worth of jobs. The
belief that existing pay differentials between jobs provide a valid meas-
ure of the relative worth of jobs depends on the view that the operation
of labor markets is freely competitive and that pay differentials primarily
reflect differences in individual productivity and are not substantially
influenced by discrimination. While there is a good deal of controversy
about the nature of labor markets; in our view the operation of labor
markets can be better understood as reflecting a variety of institutions
that limit competition with respect to workers and wages and tend to
perpetuate whatever discrimination exists. As a result of these institu-
tional features of labor markets, existing wage rates do not in our judg-
ment provide a measure of the relative worth of jobs that avoids dis-
crimination.

Several of these institutional features are inherent to the current op-
eration of labor markets and cannot easily be altered. Substantial in-
vestment in training makes it difficult for workers to shift from one
occupatiocteranotherlif Search of higher pay: Moreover; even within
specific occupations, workers are not generally free to sell their labor
to the highest bidder; they are constrained by geographical location and
imperfect information as well as by institutional arrangements designed
to encourage the stability of the work force by putting a premium on
seniority. Nor do employers generally seek labor on the open market;
a large fraction of all jobs are filled thrOugh internal promotions or
transfers. Finally, both the supply of and demand for labor and the pay
rates offered are strongly affected by still other forcesparticularly

6
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union contracts and governmental regulations. Whenever jobs are rel-
atively insulated from market forces, traditional differences in pay rates
tend to be perpetuated over time. Hence, insofar as differences in pay
between jobs ever did incorporate discriminatory elements, they tend
to be perpetuated.

JOB EVALUATION PLANS

Although no universal standard of job worth exists, job evaluation
plans do provide standards and measures of job worth that are used to
estimate the relative worth of jobs within many firms. In job evaluation
flans, pay ranges for a job are based on estimates of the worth of jobs
according to such criteria as the skill, effort, and responsibility required
by the job and the working conditions under which it is performed. Pay
for an individual, within the pay range, is set by the worker's charac-
teristics, such as credentials, seniority, productivity, and quality of job
performance. Job evaluation plans vary from firm to firm; both the
criteria established and the compensable factors and relative weights
used as measures of the criteria differ somewhat from plan to plan.

!r, our judgment job evaluation plans provide measures of job worth
that, under certain circumstances, may be.tued to discover and reduce
wage discrimination for persons covered by a given plan.. Jobevaluation
plans provide a way of systematically rewarding jobs for their content
for the skill, effort, and responsibility they entail and the conditions
under which they are performed. By making the criteria of compensation
explicit and by applying the criteria consistently, it is probable that pay
differentials resulting from traditional ster.:otypes regarding the value,
of "women's work" or work customary done by minorities will be
reduced.

But several aspects of the methods generally used in such plans raise
questions about their ability to establish comparable worth. First, job
evaluation plans typically ensure rough conformity between the meas-
ured worth of jobs and actual wages by allowing actual wages to deter-
mine the weights of job factors used in the plans. Insofar as differentials
associated with sex, race, or ethnicity are incorporated in actual wages,
this procedure will act to perpetuate them. Statistical techniques exist
that may be able to generate job worth scores from which components
of wages associated with sex, race, or ethnicity have been at least partly
removed; they should be further developed.

Second, many firms use different job evaluation plans for different
types of jobs. Since in most firms women and minority men are con-
centrated in jobs with substantially different tasks from those of jobs

37 -237 0 - 84 - 2
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held by nonminority men, a plan that covers all jobs would be necessary
in order to compare wages of women, minority men, and nonminority
men. The selection of compensable factors and their weights in such a
plan may be quite difficult, however, because factors appropriate for
one type of job are not necessarily appropriate for all other types.
Nevertheless, v xriments with firm-wide plans might be useful in mak-
ing explicit the elative weights of compensable factors, especially since
they are already used by some firms.

Finally, it must be recognized that there are no definitive tests of the
"fairness" of the choice of compensable factors and the relative weights
given to them. The process is inherently judgmental and its success in
Generating a wage structure that is deemed equitable depends on achiev-
ing a consensus about factors and their weights among employers and
employees.

The development and implementation of a job evaluation plan is often
a lengthy and costly proCesg. The underdeveloped nature of the tech-
nology involved, particularly the lack of systematic testing of assump-
tions, does not justify the universal application of such plaqs. In the
committee's judgment, however, the plans have a potential that deserves
further experimentation and development.
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Representative SNOWE. Thank you very much, Ms. Hartmann,
for your very informative and valuable testimony here this morn-
ing and also for giving us more ,insight into the report that was
done by the National Academy of Sciences.

Let's begin with the final point that you just made concerning
job evaluation studies. What research would you recommend to im-

prove methodology so that the job evaluation studies could be more

universally applied?
Ms. HARTMANN. W4011, I think one of the more important factors

is trying to eliminate 'the effects of market wage rates on the factor
weights. If you were valuing something on the job evaluation plan
that's been associated with female jobs and has a low wage rate
and therefore g is a low weight in the plan, that's a serious prob-

lem. And the c mittee offered several suggestions which really
built upon the e onomic and sociological research on discrimina-
tion, what we kn w about what causes discrimination and can be
used to try to eli inate discrimination from the process of weigh-

ing those factors.
I think there ar other issues as well, though, such as the study

of whether or not evaluators are biased when they look 'at a' job

that has female i cumbents. We found absolutely no research of a
field nature in w ich psychologists, who would be the people who
would ordinarily do this, go out into a workplace, have different
raters rating jobsnoting in the study where women do them, and
noting in the study where men do themand then testing whether
or not their ratings of jobs are biased by the sex of the incumbents.

We did review some literature of other experiments which show
that in fact observers generally are biased by the sex of the incum-
bent and yet there is not any study that is definitely applied to the
field of job evaluation.

So there is actually an enormous field here for social science re-

search and, unfdrtunately, Federal budgets are not very conducive

to the undertaking of this kind of research. Neverthless, the Com-
mittee on Women's Employment, the successor committee, is

coming out with a report this spring that will talk about research
needs in the comparable worth area which we hope will encourage
further research. ,

Representative SNOWE. Would that be a role, though, which Con-

gress could play provided we had additional resources or sufficient

resources?
Ms. HARTMANNWell, I_WOUId.certainiy_hope_sot
Representative SNOWE. I know the report was finalized.in 1981'

and as you mentioned the report did not recommend legislative ini-
tiatives or guidelines to the EEOC nor did it suggest that' job eval-
uation plans could be universally applied. But my question is, how

different could the NAS report be if written today or would there
be any other recommendations today vis-a-vis what was written in
1981?

Ms. HARTMANN. Well, that's an interesting question, the answer
to which of course reflects my personal opinion, since the commit-

tee is not here to answer that.
Frankly, I don't think it would be much di ferent. I don't think

that in the last 2 years sufficient amounts of research have been
done that would change the conclusions ver much. The major
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studiesWinn Newman's work and the State of Washington case
were cited in the report and were a substantial input to the com-
mittee's decision.

I think that we have a great deal more public awareness and a
great deal more public agitation, but I don't really think we have a
great deal more knowledge on the issues that, would substantially
change what the committee said at that t'!ne.

Representative SNOWS.' I will make this my final question, I
know you have to leave at 9:30. There still seems to be a lot of con-
fusion about some of the terms that are used interchangeably; for
example, comparable worth. I know you testified 'to that before. the
Post Office Subcommittee here in the House, explaining the fact
that people use the term suggesting that wage regulations would be
set 'throughout the country.

How can we avoid this confusion? And I'm hoping through this
hearing, for example, to make it clear that comparable worth does
not suggest that. Your report suggests,, or it indicates, that we are
talking about wages within one firm, within one employer. How
can we get around this confusion to make it clear that comparable
worth doesn't mean setting wage rates nationally ?.

Ms. HARTMANN. Well, that is a good question. I 'thinkand I
must note 'that this is my personal opinionunfortunately, it is in
the interest of some people to create this confusion, to create a
kind of an alarmism about what is being discussed.

I think that the transfer, in a sense, among women's groups to
the term "pay equity" is an effort to get away from confusion sur-
rounding the notion of comparable worth; that comparable worth
and pay equity is an issue that comes about because of two illegal
phenomenaJob segregation by sex and wage discrimination._
Those are already illegal and people know that and , understand
that, and yet when the concept is applied to the fact that women's
occupations are underpaid, because women have been illegally con-
centrated in those occupations, somehow it changes the way we
think about -it. And I think what activists in,the comparable worth
or pay equity movement are trying to do is get us back to those
basic principles, that we are really talking about job segregation
and discrimination, and that, like other issues of discrimination,
the single employer 'is responsible within the establishment.

Now the report certainly does try to clarify that and I hope these
hearings will as well, but I do not think,we should .lose_sight_of the-.

---fact-that-a-great deal of confusion and alarmism is in the interest
of some people.

Representative SNOWS. Thank you very much.
Ms. Hartmann, I appreciate you taking the time from your busy

schedule and I know you have other. engagements today. Than
you for being with us.

Ms. HARTMANN. Thank you very much. And thank you, Senator
Evans, for allowing me to go first. I know it's a matter of great
privilege.

Representative SNOWS. Our next witness is Senator Dan Evans
from the State of Washington, who, as was mentioned earlier, 'was
the first Governor in this country to initiate a comparable worth
job evaluation study. So I'm pleased that Senator Evans could be



17

with us here today to share his thoughts and expertise with the
committee.

STATEMENT OF HON. DANIEL J. EVANS, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator EVANS. Thank. you, Madam Chairman. I'm delighted to
be here. In fact, it was very pleasant and informative to have had
an opportunity to listen to. Ms. Hartmann. This morning, I'd like to
talk briefli and informally from the perspective of history. I'd like
to dispell some of the myths which have grown about comparable
worth, particularly those which have been tossed around recently
as far as the ter marketplace is concerned.

I believe pay or comparable worth as many people call it,
is a valuable tool for in vial alignment within an organization of
various jobs. Comparable worth or pay equity doesn't, in itself,
raise or lower wages, however, it can and does create some orderly
and equitable alignment internally of wages.

Now no method of accomplishing such order or equity is perfect
and certainly, in spite of the protestations of some, neither is the
famed marketplace.

Let me start with the history of Washington State. We have
become more famous than I hoped we would. As far back as the
early 1970's, shortly after I came into office as Governor, I found
that the senior department heads and senior exempt personnel
were being paid at rates that I felt were not adequate. We could
not attract the kind of people I wanted as senior leaders in govern-
ment and there was no apparent consistency between departments
in their wage-setting practices at that time in the State of Wash-
ington.

I think it is significant to note that I sought advice from leaders
in private industry in my State. My first association.with the meth-
ods of job evaluation, which are now at stake in this comparable
worth controversy, came from those leaders in private industry.
They were methods which had been used for years in private indus-
try to create the internal alignments within companies and within
industries for their own salary-setting purposes. So this is no meth-
odology which came out of either academia nor out of government.
Job evaluation came out of private industry itself. Furthermore,
it's astonishing to me now that so many opponents 9f comparable
worth look on the whole method of job analysis as being some new
and strange device that has not been used over the years. That
simply is not true.

We found, as I suspected we would, when these evaluations were
made, that there was a scattering all over the rot based on the
then-current salaries of various office holders. Frankly, it was easy
to identify who the incumbents in those offices were, especially by
the difference between the ones who appeared to be way above a
central pay line and those who were way below. The disparity was
amplified by those jobs which, at least in comparison with others
were overpaid as well as by some which were grossly underpaid,
and it should be fairly obvious who might be filling those positions.

We acted on the basis of that study. We realigned positions. We
raised salaries for some positions rather substantially, and we froze

21
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salaries in other positions for some period of time until they came
back to alignment as a result of these studies.

We then extended the study to the classified personnel of the
State to see whether that alignment was valid as it was compared
with those who held the exempt positions, and it was during that
study that we discovered the interesting phenomenon that those
job classifications filled primarily by women appeared 'to be outof-
line in comparison with those job classifications which came out
with the. same point analysi3 filled primarily by men. It is impor-
tant to emphasize that we were not seeking to prove that there was
.a disparity. It was almost by accident that we discovered the dis-
parity in a, much broader analysis of the job alignment.

We discovered some rather interesting things. For instance,, that
animal techniciansI guess a glorified term for zookeepersre-
ceived more at all levels than child care specialists. We paid more
for the people who took care of our animals than those who took
care of our children.

We discovered there was a wide variety of differences and em-
barked on a second study looking specifically at a series of job clas-
sifications filled almost exclusively by men comparing them with a
wide range of job classifications filled almost exclusively by women.

The results, when presented to me, were astonishing. They were
illustrated by two curves, one ranging from lower salaries' to higher
salaries and the other from the lower point system to the higher
point system. These two rather discrete curves were about $150 a
month apart and were drawn as evenly as one could imagine any
theoretical curve that was to reflect an actual case. The curves
showed that those jobs filled almost exclusively by men were about
$150 a month higher in salary than those jobs filled by women
based on the same point system.

Having discovered that, we embarked on a -third study which was
to establish some fundamental ideas of how we could correct this
wage disparity, what it would cost, and how we would go about it.
We got a much better picture from that study and then embarked
on a fourth study which was to create a plan for implementation,
one which had sufficient alignment points within the more than
2,500 job classifications we had in State government. Based on the
fourth study, I presented to the next session of the legislature a
proposed budget with $7 million set aside for a gradual transition
from the prevailing wage system we were then using to a new
system.

Unfortunately, I guess, I left office at that same period of time
and my successor in office didn't choose to follow through and it
took the legislature several years before they carried the concept
forward.

I then became president of Evergreen State College and helped
establish a similar job evaluation for the college's exempt person-
nel which were the only ones we had control over. We are still
using the system and have found that it works very well. There are
a few problems with it however. There is little difficulty with
people in terms of the point scores and, the internal alignments of
jobs at Evergreen, but I must point out that there are still more
women in some of the lower paid jobs at Evergreen than there are
in the higher paid jobs. However, we do, at least have the' align-
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ment of jobs in a better circumstance than we had before. The Ev-
ergreen experience is just a comment on the fact that no job eval-
uation system will reflect perfect equity.

Let me turn then to the question of market validity because
there are many, some from the private sector and some from aca-
demia, who suggest that the marketplace itself is the most valid

and in fact the only necessary tool for achieving pay equity.
First, I believe that the complexity of salary setting within a gov-

ernmental body, particularly one as large as either the Federal
Government or a State government, with several thousand job clas-
sifications, probably containing a wider variety than most private
enterprises, makes salary setting extremely difficult.

The State of Washington and most other States in the Nation
use what is called a prevailing wage analysis whereby salaries are
set to reflect the outside marketplace with little to no accommoda-
tion of internal factors. In reflecting solely the outside market-
place, however, such analyses reflect ab normalities and the distor-
tions which are present in that outside n arketplace, and, let me de-
scribe several of them to you.

Many years ago I worked with the Associated General Contrac-
tors and part of my responsibility was in negotiating labor con-
tracts. It is an unnatural contest between the labor unions repre-
senting the crafts on one side and an organization representing
contractors on the other. Those representing the workmen obvious-

ly have a strong personal interest in higher wages. Those repre-
senting the contractors on the other hand have a very strong inter-
est in continuing work, getting the job done and avoiding at all
costs, work stoppages or strikes.

The person who pays the wages is not represented at the bar-
gaining table, for its the owner of the building or a home or a fac-

tory 'who will ultimately pay by the negotiated contract, the wages
of those who are working. Thus, you do not have the person who

pays and the person who receives at opposite ends of the bargain-
ing table, which I believe in part explains the reason that construc-
tion wages are as high as they are.

Another abnormality in the marketplace is a public utilitya
monopoly, made so by governmental action. Their intent need is to
continue to provide the service of that utiliptywy management
raises salaries for those who seek higher wages, itPtan return to the
public utilities commission and have pay raises passed along to the
consumer in terms of higher rates. In fact, management's underly-
ing rationale is that a higher wage base and a higher cost provides

a broader base upon which too apply a rate of return and in fact
will bring greater, rather than lesser, rewards ,to that utility.

Over the years, there has been unquestioned and special discrim-
ination in the entry of women into certain jobs and occupations.
The difficulty of entry into various apprenticeship programs for the
crafts is indisputable. The difficulty of entry and' the subtle and
sometimes not so subtle discrimination in occupations such as
police and fire organizations is rather well known. Although we
are overcoming some of these barriers, we still have a long way to
go. In fact, efforts to overcome discrimination in and of themselves,

are abnormalities in what otherwise might be a perfect market-
place.

23



20

I suggest there are alternatives which come under the ending
"comparable worth" or "pay equity" that are responsible a d rea-
sonable ways for Government to decide the internal alignm nts of
jobs within its organization. I suggest, as I did at the begi ning,
that this does not necessarily incur extra costs to Government, nor
does it mean that all wages will be raised. The findings may show
as we found in the Washington State job classifications of manage-
ment level positions, that some are being paid more than they ac-
tually should be.

This type of internal alignment can and has been done repsonsi-
bly to bring equity to a pay system. I must emphasize, however,
that we need go no further. I do not believe that Government
should get into the business of reco..ing or setting the method of
job classification in private industr. ,-)r in individual companies. I
think that's a perfect place for the marketplace to work.

If Government decides to lead in a new system and if because
leading in a new system raises the job classifications and salaries
of positions filled primarily by women, and if the result is that the
best qualified for those positions choose to work for Government, I
think industry will have to respond in the marketplace. And I sug-
gest that would be the most appropriate and effective way to begin
a major realignment in this country.

We don't need to go as far as some would suggest. We need go
only as far as to enable Government to provide the same leader-
ship it has provided over many, many years in the step-by-step
progress we have made from where we were a century ago to
where i.t. re today in eliminating discrimination.

I supp.6e in the perfect world of academia, charts, theories and
of papers written for publication, the market works perfectly and
no other restrictions need be imposed. But if that were the case,
then my extensive reading of the history of some interesting con-
gressional hearings held in 1945 and 1963 would lead me to agree"
with those academicians. However, if the marketplace was perfect,
then we would have had no need for Government intervention to
establish child labor laws; we would have had no need for Govern-
ment intervention to establish the Davis-Bacon Act. The Taft-Hart-
ley Act, the Fair Labor Standards Act, and a whole host of other
acts which were enacted to restrict the abnormalities of the mar-
ketplace to helP_Proinote a better._arena_for _the_marketplace to---
work, all would have been unwarranted interferences with the op-
eration of market forces.

And it was in congressional hearings of 20 years ago that a con-
cept of equal pay for equal work was bitterly fought over, one we
have long since passed. At the time, however, Members of Con-
gress, some of my former colleagues in the Senate particularly,
argued that it was an invalid concept. 'It was their view that
women in a particular job were simply not worth as much as men
in the same job: they would not be in the job as long; they had fam-
ilies to consider; they wouldn't be as productivethere were all
sorts of explanations offered then as to why equal pay for equal
work was an invalid concept. And. I suggest, Madam Chairman,
that people reading the records of this 'meeting and others in 1984,
20-40 years frOm now will find some of the arguments against
equal pay for equal worth just as ludiOrous.

2 4
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Thank you.
Representative ,SNOWE. Thank you very much, Senator Evans.

The committee certainly appreciates the benefit of your expertise
and experience with this issue and clearly you have a unique per-
spective among Members of both the House and Senate because
you have watched the development of this issue of comparable
worth over at least the last 10 years.

Can you tell me if the debate has changed at all since the time
you were involved in this issue in 1974 in the State of Washington?

Senator EVANS. Yes; I think it has changed. In 1974, we appeared
to be moving toward an analytical measurement of alignment
within State government and, in fact,- by 1976 had developed what
I had felt and other leaders in State government felt and those who
represented the employees of State government through the munic -'
ipal employees' union, all felt was a reasonable process for that re-
alignment and for doing something we thought at that time would
be unique and would be leading the country. As I say, that was in
the budget of 1976 and I didn t stick around to ensure that that
budget was carried through and it, unfortunately, was not.

I think that history might -have been vdry, very different if we
had been able to move as we were attempting to do then in. a step-
by-step method. We would by now have fully implemented that
concet)' and I think we would have done so with little of the rancor
and t le disruption and some of the arguments which have since
grow up around this issue. A

resentative SNOWE. Would the costs have been different for
the E. Ate of Washington had they implemented it at the time that
the study had been completed and at the time when you incorpo-
rated the $7 million in your budget in 1976?

Senator EVANS. Weil, it's a little difficultof course, 1976' dollars
are considerably more precious than 1984 dollars, so we would have
to do some kind of reanalysis as to the, comparative costs then as
compared to now.

Frankly, I think that if we had moved in this field we very
likelybecause we were on the leading edgewould have attracted
the very best candidates for positions and I at least would have
hoped that we would :lave been able to do our job in State govern-
ment more efficiently and better than the average and probably
would have seen efficiency grow to at least take up part, if not all,
of the extra costs from raising wages through comparable worth.

Representative SNOWS. What was the reaction of the people of
the Strive of Washington at the time the job evaluation study was
conducted or had been completed, as, well as the legislature? Was
there any feeling of being threatened because of the job realign-
ment or any difficulties involved /in the process at the thought of
implementing that study?

Senator EVANS. Well, it's a little hard to say with accuracy. We
had done this series of studies, as I mentioned, over a period of sev-
eral years and it had been a ateP-by-step process, each 'one 'develop-
ing a broader set 'of measuring points and moving toward an imple-
mentation plan. I think it would be accurate to say that there was
not the intense discussion, probably not even as great or broad an
awareness at that time as there is now, but by the same token,
there was no apparent and loud opposition to the concept and,
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feankly, I think the legislature, given sufficient leade4ip from the
Governor's office, would have adopted and Carried forviard the con-cept.

Representative SNOWE. Would the realignment have been com-
pleted by now?

Senator EVANS. Yes; it would have been essentially completed by
now.

Representative SNOWE. Senator Evans, I certainly appreciate
your testimony, and I would like to invite you to join me in asking
questions of the subsequent witnesses if your time schedule per-
mits.

Senator EVANS. I'd be delighted.
Representative SNOWE. Thank you very much for being here and

sharing your very important perspective.
Next we will have Winn Newman, who litigated the ease for the

State of Washington and AFSCME.

STATEMENT OF WINN NEWMAN, COUNSEL; WINN NEWMAN LAW
OFFICES, ACCOMPANIED BY LISA NEWELL, ASSOCIATE COUN-
SEL, ON BEHALF OF THE. AMERICAN FEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOYEES CAFSCME1
Mr. NEWMAN, Thank you, Madam Chairman. I am accompanied

by Lisa Newell, who is associate counsel with me in Washington
State in several other sex-bas, ed wage discrimination cases.

AFSCME has actively pri5inoted pay equity for many years. Im-
mediately after the Supreme Court's decision, AFSCME instituted
its litigation program to eliminate sex-based wage discrimination,
by filing wage discrimination charges with EEOC against the city.
of San Jose. AFSCME has been a leader in pushing for studies to
be done by various municipalities and States.

It now has filed more than a dozen charges against various
States and cities, and has also filed two lawsuits. It has more law-
suits in the planning stages.

At the outset, I'd like to commend the Chair. I'm particularly
pleased with your opening remarks and your regular and consist-
ent contribution to the eradication of sex-based wage .discrimina-
tion. I think the testimony of the two prior, speakersboth Heidi
Hartmann and Senator Evansbasically represent . views. I
would commend Particularly Senator Evans for having moved
before the law people got after him, although Vmight say that
there were lawsuits filed earlier than 1974. I filed a lawsuit alleg-
ing sex-based wage discrimination back in 1971. The example he
gave of the zookeeper and child care really is worth just this one
comment. We really learn which is more important, taking care of
animals or children, rather early in life. We learn it when the kids
go out to mow the lawns and the other kids go out and take care of
babies arid we know which sex gets paid for taking care of the
grass as compared to taking care of the babies.

I would like to incorporate by reference my recent testimony at
hearings before the Manpower and HOusing Subcommittee of the
Committee on Government Operations chaired by Congressman
Barney Frank, and then talk about some of the issues.
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There has already been much comment about comparable worth
virus discrimination. Basically, comparable worth is not the issue
that should be involved in any of these discussions. Discrimination
is the issue. The law, title VII of the. Civil Rights Act, prohibits dis-
crimination in compensation on the basis of sex or race, and we
know also that law dogs ,ot refer to, discuss or even contain the
words "comparable worth:'Comparable worth and pay equity have
become -popular but not legal terms and indeed is now being used
as a red herring, if you will, to avoid the issue of sex-based wage
discrimination.

Title VII and Gunther prohibit .an employer from paying its
women and minority employees a lower wage for the work they
_perform-- because of their sex or race. I stress the discrimination
issue. I think the discrimination issue here is no different from
what is in the Equal Pay Act. It means you don't look at the worth
of jobs. The worth of jobs has nothing to do with this issue. It has
nothing to do with whether a man of a particular employer in a
man's joo is being paid $10 or $2 an hour. What this issue requires
is that women working for that' same employer be paid, the same
rate as those men. It matters not what the employer across the
street pays. It matters not what all other employers in the country
pay. I emphasize this because this argument has become the scape-
goat that, is being usedlargely by economists and many others
that comparable worth will result in a Federal wage rate. Nothing
could be farther from the truth.

But I do think it's important to recognize that this is a discrimi-
nation issue. Then one has to think in terms of bringing women up
to the level of the men working with that particular employer.
There is no basis, as a legal propositionwhatever the other merits
may be--for lowering any wages. If there are to be changes in the
wage rate, that would have to occur, from the standpoint of the
law, after the discrimination has been eliminated.

The state of the law is clear. What did AFSCME do? I think basi-
cally what the AFSCME v. State of Washington case did is really
put meat on the Gunther br nes. it demonstrated the kind of evi-
dence that will convince a court that discrimination really exists,
because all Gunther did is say where there is discrimination it's il-
legal. AFSCME put in a whole host of evidence to show that the
wage rates resulted from discrimination.

That evidence addressed the State's role in creating a segregated
work force-which' exists everywhere.-Every employer, segregated its
work force then and, as just stated by Heidi Hartmann, still does.

It's now well established that segregation breeds discriminatory
wages, just as we learned 20 years ago in the, Supreme Court that
segregation breeds discriminatory education and we learned that
separation of the races or sexes in the workplace !emits in inequi-
ty in wages and other working conditions.

Washington State was no different from any other public or pri-
vate employer, at least then. Indeed, then-Governor Evans mad )
Washington State the first to take a genuine look at the issue an I

as he's already said, the claim of sex discrimination was
brought to his attention by AFSCME and other groups, he was one
of the few public officials who chose not to hide and deny its exist-
ence but instead to do something about it, and he decided to put

7
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his money or at least the State's money and maybe his political life
to some extent where his mouth was.

Unfortunately, the legislature chose to return to traditional lip-
service but no money.

I suggest that only a bigot would contend that cost or the market
authorizes an employer to engage in race discrimination or race-
based wage discrimination. Judge Tanner held that sex discrimina-
tion is equally invidious and devastating, but he's hardly the first
court to have held that sex discrimination is the same as race.

I think it's critical that those who wish to perpetuate wage dis-
crimination against women be treated and looked at no differently
from those who advocate the perpetuation of race-based wage dis-
crimination. I think sex bigotry has to be recognized as equally in-
vidious as race bigotry.

Now with due respect to the economists, particularly those who
follow me today, I respectfully submit that economic theories of
how wages are established and the alleged difficulties of comparing
relative skill and effort required by different jobs and the cost of
eliminating discrimination are now quite irrelevant. Such economic
theories may have been legitimate concerns when the Civil Rights
Act was under consideration by the Congress two decades ago, but
such theories are not relevant today after the Federal Government
determined that sex-based wage discrimination was inimical to the
welfare of the United States and passed a law to eradicate sex dis-
crimination.

I really think that all the emphasis on the economists is totally
misplaced at this stage of the game. Once a law has been passed.,
the effort should be to see how to comply with that law, and to the
extent the economists want to present ideals as to how we can im-
plement the law and how we can do a more successful job evalua-
tion to measure the extent of discrimination, that is relevant, but
not the basic issue of whether we can deal with sex-based wage dis-
crimination as a legal proposition.

EEOC has joined the Justice and Labor Departments and the
Civil Rights Commission in what appears to be a clear coverup of
the Reagan administration's failure to enforce our laws against dis-
crimination in compensation. Basically EF" " has had a long sleep
and its time for it to wake up.

In September 1982, when called upoi. . xplain the Commis-
sion's failure to act upon sex-based wage uiscrimination charges,
Chairman Thomas testified that wage discrimination was, in his
words, "a high priority of the EEOC." A year and a half later, a
couple weeks ago, he testified before the Frank committee that
EEOC was still formulating a policy on comparable worth. The
EEOC comparable worth task force was established only after
EEOC received notice of the Frank hearings. The committee did
not meet until after his first scheduled appearance, which he post-
poned, before the Frank committee.

Now clearly EEOC is playing what must be vi, wed as a shell
game. Testimony of its chairman and general counsel before the
Frank committee show the need for truth in advertising. EEOC has
refused for 3 years to follow its own procedure establithed in
August 1981 for the investigation of sex-based wage discrimination
charges. It has relabeled the charges "comparable worth." And

()
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now it asserts that no sex-based wage discrimination charges exist;
there are none before that Commissionor so it claims.

That claim is distorted and I think has to be knowingly inaccu-
rate. Denying that any pendinr charges fall under the Gunther um-
brella will not make them go away. In their testimony before the
Frank hearings, Messrs. Thomas and Slate referred to the con-
structive role played by the Commission in the handling of sex-
based wage discrimination cases in IUE v. Westinghouse, Gunther
and other pre-Gunther cases.

I agree that the pre-Reagan Commission, which they really were
referring to, is entitled to such credit. Unfortunately, they failed to
explain why this commendable progress c ,me to a screeching halt
under the present Commission. One woulu have expected that the
Supreme Court's Gunther decision would have encouraged the in-
creased filing of Gunther and IUE type charges. It is not credible to
believe that the victory in Gunther caused a cessation of those
charges. We must ask also what happened to the pre-Gunther sex-
based wage discrimination charges that the Chairman of the EEOC
stated "were sitting" in his words in the Commission files? Appar-
ently, they were also ,relabeled and repackaged as a comparable-
worth charge.

Those charges are pending and I think it requires lookingwe
can't sweep this under the ruglooking at why EEOC has refused

. to investigate and act upon those charges. The Chair of the Com-
mission stated that AFSCME v. State of Washington is a straight
Gunther case. Why then did they not participate in the case? That
case was personally discussed during a meeting with the Chair and
his staff, in a meeting with the representatives of the National
Committee on Pay Equity, while it was pending before the lawsuit
was filed. It was also discussed at a small conference at Williams-
burg attended by the Assistant Attorney General for Civil Rights,
the Solicitor of the Labor Department and the Director of OFCCP,
the Chair, Vice Chair and Acting General Counsel of EEOC and
their top staffs on October 14 and 15, 1982, a few months after the
lawsuit was filed. Each of those agency representatives was ada-
mant in their view that the Washington State case did not come
under the Gunther umbrella and that it would have no effect on
future cases.

It is clear that the ri,vision not to participate in Washington
State resulted from the philosophy and lack of concern for sex-
based wage discrimination by -the Reagan appointees, and that it
was not until after AFSCME was decided that anyone concluded
that it was "straight Gunther."

Because the Commission may not reveal the identity of charging
parties, I thought I would list for you some charges that I'm per-
sonally familiar with as counsel or former counsel in those cases.

AFSCME has filed charges identical or similar to those filed
against Washington State against the States of Connecticut,
Hawaii, and Wisconsin. A lawsuit is pending against Connecticut.
It has filed charges against the cities of Chicago, New York, Los
Angeles, and Philadelphia, Nassau County, NY, Reading, PA; Rock-
ford, IL; and others.

EEOC has also issued a decision against Michigan Bell. In that
decision it found that Michigan Bell had engaged in sex-based wage



.16

26

discrimination. A private lawsuit has been brought by the individ-

ual charging parties and it's Scheduled to go to trial this year. Al-

though EEOC issued such a decision, it has apparently chosen not

to participate in the lawsuit in support of its own decision made by

the pre-Reagan Commission. It does not appear to include the case

in its inventory.
A national charge was also filed against Westinghouse Corp. in

1973 by the International Union of Electronics
Workers,. IUE, on

behalf of all employees in all predominantly female jobs in all

Westinghouse plants represented by IUE. Other charges by IUE

against at least six individual Westinghouse plants have been suc-

cessfully !'tigated or settled, including the landmark case of IUE v.

Westinghouse
which was a companion case to Gunther.

The national charge is based on the same company job evalua-

tion and other facts which resulted in substantial benefits for the

victims of discrimination in these six Westinghouse plants. But the.

EEOC has apparently discarded this charge from its inventory and

has made no effort to end the wage discrimination in the remain-

der of the Westinghouse
plants which, as I said, are identical to

those where relief was obtained by private parties.

In our National Capital's backyard, wage discrimination charges

have been filed against Fairfax County, .VA, on behalf of county li-

brarians, a predominantly female occupation. As in Washington

State, they received and they are required to have a master's

degree in library science, but receive less pay than male-dominated

professions requiring only a bachelor's degree.

Nor has the EEOC chosen to do anything about wage discrimina-

tion charges filed by the American Nurses Association against the

Str.te of Illinois. The ANA plans to file a lawsuit in the near

future.
With the exception of the 1975 finding in the Michigan Bell case,

the EEOC has failed to act on these charges, has ignored its own

investigative guidelines and has labeled everything "comparable

worth,' basically to avoid, its responsibility to enforce the law.

It states that of 266 comparable worth charges
pending, 26 cases

are involved. Each of the 15 cases that I've just mentionedthe

AFSCME charges, Michigan Bell, Westinghouse, and Fairfax

County and the nurses in Illinoisinvolve multiple chtirges and

total approximately 160 charges. Most of them do not appear to be

included in EEOC's inventory.
We have previously advised the Commission of the existence of

all of them and have urged them to investigate. We would urge

this committee or the appropriate congressional committeelo

quest EEOC to provide a status report on each of the 266 charges

they can find and the additional cases that I've mentioned here. I

think such a report should include the dat the Commission began

and completed each of these investigation's, if it did commence

them, together with its analysis as to whether the facts in each

case support a claim under Gunther.

Finally, I think an independent pilot study such as that which

the Chair has introduced and that Senator Evans has introduced is

essential to determine whether wages paid to Federal employees in

predominantly female occupations are discriminatory and in viola-

tion of title VII.

'30
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Many public and private employers model their wage practices

on the Federal Government. Investigation of wage discrimination
in the Federal sector would be invaluable in the drive to eradicate
wage discrimination throughout this Nation.

A pilot study does not even require new legislation, although if
legislation is the, way to go, fine. But any appropriate congressional
committee could authorize a. study by an independent consultant.

I believe that a pilot study will demonstrate congressional will-
ingness to put its own house in ore: er and to move beyond rhetoric

to action.
Thank you very much.
[The prepared statement of Mr. Newman, together with addition-

al material referred to, follows:]
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PREPARED STATEMENT OF WINN NEWMAN

I. Introduction

My recent testimony at hearings held .before the Manpower

and Housing Subcommittee of the Committee on Government

Operations, chaired by Congressman Barney Frank (here-

inafter, 'Prank hearings') on February 29, 1984 is

incorporated by reference.

II. The Law is Clear: Sex and race based Wage discrimination is

illegal.

A. 'Comparable worth' is not the issue.
Diacrisination is the issue.

B. Title VII of the Civil Rights Aot of 1964 prohibits

discrimination in compensation on the basis of sex and

race. Title VII does not refer to, discuss or even

contain the words 'comparable worth". "Comparable worth"

and "pay equity' are popular, not legal, terms.

C. "Comparable worth' is a red herring now being used to

32
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avoid the issue of sex-based wage discrimination.

D. Title VII and Gunther prohibit an employer from paying

its women and minority employees a lower wage for the

work they perform because of their sex or race.

E. AFSCME v. State of Washington, put meat on the Gunther

skeleton -- demonstrated the kind of evidence that will

convince a court the disparity in pay between

different jobs is discriminatory and in violation of

Title VII, because 'At is based in whole or in part upon

sex.

F. The courts have held that the "market" is not a defense.

There is no "free market."

G. The courts have held that cost is not a defense.

Congress did not place a price tag on the cost of

correcting discrimination.

H. Only a bigot would suggest that cost or the market

authorizes an employer to engage in race discrimination.

Judge Tanner held that sex discrimination is equally

invidious and devastating.

I. Telling victims of discrimination to get a better job

does not excuse the Department of Justice from enforcing

the law.

J. By contending the law should not be enforced because it

allegedly result in bad economics, economic

theorists basically become irrelevant. Economic theory

regarding the market place and the cost of eliminating

discrimination may have been a legitimate concern while

. _

the legislation was being considered

37-237 0 - 84 - 3
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4V

theories are not relevant after the Federal Government

had determined that sex-based wage discrimination was

inimical to the welfare of the United states and passed a

law designed to eradicate such discrimination.

III. EEOC Chairman Thomas has joined the Justice and Labor

DepartItents and the Cl.1 Rights Commission in a

cover Up of the Reagan administration's failure to enforce

our laws against discrimination in compensation.

A. EEOC HAS HAD A LONG SLEEPI

1. In September, 1982, when called upon to explain

EEOC's failure to act upon sex-based wage

discrimination charges, Chairman Thomas testified

that wage discrimination was a "high priority" at

EEOC.

2. In February,-.1984, Chairman. Thomas testified that

EEOC was still formulating a'policy on "comparable

worth."

3. The EEOC "Comparable Worth" Task Force was estab-

lished only after EEOC received notice of the

Frank hearings.

4. The EEOC Task Force on Comparable Worth met for the

first time after Mr. Thomas' first scheduled .

appearance at the Frank hearings.

B. The Reagan Administration through its Justice and Labor

Departments, tbeCivil Rights Commission and EEOC is
,

playing a shell game.

The teetimeeY...CCec44AFMen,And..cOMS41,9VDA.41,., .

before the Prank Committee show the need for "truth in

34
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advextising." EEOC has refused for three years to

follow its own procedure for the investigation of sex-

based wage discrimination charges, relabelled the charges

"comparable worth," and now asserts that no sex-based wage

discrimination charges are before the Commission. This

claim is distorted and knowingly inaccurate.. Denying

that any pending charges fall under the Gunther umbrella

will not make them go away.

1. Chairman Thomas testified that there were 266 wage

discrimination charges pending before EEOC, but

that they were all "comparable worth" cases, not

"Gunther" cases.

2. Thomas admitted that his Commission has been

"sitting" on the charges and that the conclusion

that they were all "comparable worth" charges was

based on a hasty review of the files immediately

preceding his testimony.

3. No responsible lawyer could determine without a

thorough investigation whether wage disparity

results from discrimination and, therefore, comes

under the rubric of Gunther.

4. EEOC has failed to follow its own investigative

procedures, adopted in August, 1981 by Carter

appointees, but renewed every 90 days thereafter by

Reagan appointees. This procedure requires

"...identifying and processing sex based wage dis-

---------------crimination-Charges under Title VII.-.-."---
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5. In his testimony before the Frank Hearings, General

Counsel Slate referred to the constructive role 4

played by the Commission in the handling of sex-

based wage discrimination cases in In v.

Westinghouse, Gunther and other pre-Gunther cases,

but-asserted that no such cases are now pending.

One would have expected that the Supreme Court's

Gunther decision would have encouraged the increased

filing of Gunther and IUE-type charges. The

Commission admits that such charges were filed prior

to the Gunther debision. Is it credible to believe

that the victory in Gunther caused a cessation of /I

such charges? And what happenedto the pre-Gunther

sex-based wage discrimination charges that were

°sitting in the CoMmission files?

C. Sex-Based Wage Discrimination Claims are Pending Before/

the Commission. ay has EEOC Refused to Investigate anH.

Act upon, such Charges? ,

Chairman Thomas testified that A ?SCME v. State of

Washington is "straight Gunther."

2. The Washington-State charge was filed An 8epte7(her

1981 and the lawsuit was filed in July, 1982.

3. The Washington State case was. personally discussed

during a meeting between representatives of /the

National Committee on Pay Equity and with the Chair

and staff of EEOC long before the lawsuit was filed.

It was also fully discussed at a small cqnference

attended by the Assistant Attorney General for Civil

3 6



Rights, the Solicitor of, the Labor Department and

the Director of OFCCP, the Chair, Vice Chair and

Acting General Counsel of UGC and their top staffs

on October 14 and 15, 1982, a few months after the-

lawsuit was filed. .Each of these agency representa-

tives were adadant in their view that the Washington

State case did( not come under the Gunther umbrella

and that it would have no effect on future cases.

It is clear that the decision not to partici-

pate in Gunther resulted from the philosophy and

lack of concern for sex-based wage discrimination by

the Reagan appointees, and that it was not until

after AFSCNE was decided that anyone concluded that

it was "straight Gunther.

4. Because the Commission may not reveal the identity

of charging pactiea, the following discussion of

sex-based wage discrimination cases now pending

before the Commission is limited to those for which

I personally filed charges as counsel for the

:barging parties.

(a) APSCME has filed charges identical or

similar to those filed against Washington

State, as follows:

Connecticut (lawsuit by AFSCME also pending)

Hawaii

Chicago
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New York City

Nassau County, N.Y.

Los Angeles

Philadelphia

Reading, Pennsylvania school District and

Rockford, Illinois, County Housing Authority.

(b) In 1975 EEOC made a finding of probable

cause in Gerlach V. Michigan Bell, a private

employer, that "...we conclude that because of their

sex, Respondent is paying its female Engineering

Layout Clerks less than it.pays its male Field
,

Assistants for duties requiring substantially the

same effort, skill and responsibility." A private

lawsuit brought by the individual charging parties

is scheduled to go to trial-this year. Although

EEOC issued a determination. against the company, it

has apparently chosen not to participate in this

lawiuit, and does not appear to have included the

case in its inventory.

(c) A national charge was filed against the

Westinghouse Corporation in 1973 by the Inter-

national Union of Electronics WorkerslIUE) on

behalf of the employees in all Westinghouse plants

represented by IUE. Other charges by IUE against at

least six individual Westinghouse plants have been
. .

successfully litigated or settled, including the

landmark case of IUE v. Westinghouse, a companion
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case to Gunther. The national charge is based on

the same company job evaluation and other facts

which resulted in successful settlements, but EEOC

has apparently discarded this charge from its

inventory, and has made Ro effort to end the wage

discrimination in the remainder of the Westinghouse

plants.

(d) In our National Capitol's backyard, wage

discrimination charges have been filed against Fair-4

fax County, Virginia, on behalf of County librar-

ians, a predominantly female occupation. Librarians

are required to have a master's degree in library

science, but receive less Pay than male dominate&

professions requiring onlya bachelor's degree.

5. With the exception of the 1975 cause finding An

Gerlach,'EEOC HAS NOT ACTED1ON ANY OF THESE

CHARGES.* It has ignored its own investigative

guidelines and labelled everything *comparable

worth* to avoid its responsibility to enforce the

law.

EEOC states that,its \266 pending charges

involve 26 cases. Each of the cases mentioned here

-- the AFSCME charges, Gerla h, Westinghouse and

Fairfax County --- involve multiple charges and

-total.approximately-150..chariies,,moat_e_thea_09_hqt_______

appear to be included in EE0c's inventory. We have

wThor has EEOC investigated wage
discrimination charges filed by

the American Nurses Association against the state of Illinois.



previously advised the Commission of the existence

of these charges and urged them to investigate.

We urge the appropriate Congressional

Committee to request EEOC to provide a status report

on each of the 266 charges and the additional cases

mentioned here, including its analysis as to whether

the facts in each -case support a claim under

Gunther.

IV. ederal Employees

A independent-pilot study is essential to determine whether

wag s paid to Federal employees in predominantly female

occu &time is discriminatory and in violation of Title VII.

A. A pilot study does not require new legislation. Any

appropriate Congressional committee could authorife a.

study by an independent consultant.

B. A pilot study will demonstrate Congressional willingness

to put its own house in order and to move beyond rhetoric

to action.

C. Many public and private employers model their wage

practices on the federal government. 'Investigation of

-wage discrimination in the federal sector would be

invaluable in the drive to eradicate wage discrimination

throughout the nation.

0



37

STATEMENT'OF WINN NEWMAN

ON BEHALF OF

AMERICAN FEDERATION OF STATE, COUNTY AND MUNICIPAL EMPLOYEES

BEFORE THE

MANPOWER 6 HOUSING SUBCOMMITTEE

OF THE

COMMITTEE ON GOVERNMENT OPERATIONS

HOUSE OF REPRESENTATIVES

Febr...ery.29, 1984

Introduction

My name is Winn Newmen. I am an attozney in private

practice specializing in employment discrimination law. I appear

here today as Special Counsel for Minority and Women's Rights for

the American Federation of State, County and Municipal Employees

(AFSCME). I am also General Counsel for the Coalition of '',abor

Union Women and Americans for Democratic Action. I have

previously served as General Counsel fo+FSCME and the

International Union of Electrical, Radio and Machine Workers

(ICE), and - two decades ago - served as Assistant Executive

Director of EEOC.

In my testimony today we would first like to discuss the

leadership role of AFSCME in the fight to eliminate wage

discrimination.

Second, we would emphasize that existing fed ,1 laws --

Title VII of the Civil Rights Adt of 1964 and Executive Order No.

1126 - expressly prohibit discrimination in compensat4on on the

basis of sex. Race and sex-based wag. discrimination ars both

clearly illegal.

Third, we would note that employers admit that sex-besed

wage discrimination is rampant throughout the nation but for the

most part defend the maintenance of discriminatory wag.

structures.

Fourth, we will discussWe failure of the Equal Employment

Opporignity-C-oilisaion and other executive agencies to carry out

their legal and statutory obligation to enforce the lawn passed by

Congress.

ti
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Finally, we will make certain recommendations for improved

enforcement of our laws prohibiting wage discrimination fo le

consideration of this committee.

I. AFSCME'a leadership in the fight, to eliminate wage

discrimination.

AFSCME has truly taken the lead or, pay equity. The

Washington State case is the culmination of a ten year struggle to

remedy sex-based wage discrimination in pv lic employment. This

effort began in 1973 -- long before the 14xue had attracted

national attention.

It was at the urging, Of AFSCME Council 28, representing

employees in State service, that the first pay equity job

evaluation study was order.4 by then Governor Evans. When that

study and later studies showed sex-based wage disparities, the

uniut tried repeatedly to get the legislature to appropriate the

money necessary to correct the inequities. After the Gunther

decision in June of 1981, AFSCME filed EEOC charges and

subsequently a lawsuit. APSCWO,has filed EEOC charges against

other recalcitrant employers who refuse voluntarily to correct

discriminatory pay practices.

Obviously, the road to economic justice will be extremely

long for APSCME's 400,000 women members if all claims must wait

for the courts to act. Collective bargaining offers the best hope

for prompt correction of pay discrimination. In the absence of

litigation, it pay also allow employers to avoid back pay and to

phase in the equity adjustments over several years.

Indeed, thousands of AFSCME-represented workers in

traditional women's jobs have already received substantial pay

4 2



equity adjustments at th bargaining table. In San Jose,

California, Spokane, Washington and the State of Minnesota pay

equity is being phased in to correct the underpayment,of women's

jobs identified by job evaluation studies. In St. Paul, Minnesota

and the State of New York, AFSCME and the employers have negotiated

job evaluation studies. Any disparities uncovered will be dealt

with through negotiations. Without doing formal studies, AFSCME

affiliates in New York City, Los Angeles and San Mateo County,

California have negotiated upgrades for female dominated

classifications which both parties have agreed are underpaic'

AFSCME has strongly supported state and local legislative

pay equity initiatives. A number of states and localities now

have legislatively mandated pay equity studies under way and bills

have been proposed in many others this year.

AFSCME will continue its efforts at the bargaining table and

in the courts to eliminate wage discrimination.

Vigorous enforcement by the responsible federal agencies is

necessary, however, if private enforcement is to be credible and

wage discrimination is to be eliminated.

U. The Law

A. Sex-based wage discrimination is illegal - even where

the lobs are totally different. This concept is no longer

debatable.

Title VII of the Civil Rights Act, as well as Executive

Order 11246, expressly prohibit an employer from discriminating in

compensation.
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Nearly three years ago,, MI Supreme Court declared that

sex-based wage discrimination is illegal, even if the jobs, being

compared are entirely, different.1/ The Supreme Court found that

if a differential in pay results in whole or in part from sex

discrimination, such wage diffMrential is-illegal if.the skill,

effort and responsibility of the different "male" and "female"

jobs is equal or if the difference in skill, effort and

responsibility does not support the amount of the differntial. A

fair reading.of Gunther and.ofithe Court's refusal to ,Mview the

favorable IUD V. Westinghouse Afecision, 2/'a companion/Case which

vow; pending when Gunther was /Being considered and was implicitly

approved by the Court, is /that the Supreme Ccurt/held that sex-
/

based wage discriminatign is no less illegal than wage

discrimination based ooh race, national origin oc celigion.3/

These Supreme curt decisions banning discrimination in

compensation in noway require that the comparison be restricted

to similar oc comparable Jobe. In Lat'v. Westinghouse, the jobs

being compared were'not similar, e.g., female assembly

1/ County, of Washington v. Gunther, 101 S.Ct. 2242(1981).

2/ 631 P.2d 1094(3d Cir. 1980),.cect.den., 452 U.S. 967(1981)

3/ "(The Supreme) Couct...refer(s) to discrimination on the
basis of race, religion, sex oc national origin as they are
equally nefarious and equally prohibited." MB v.
Westinghouse, 631 P.2d 1094, 1100(3d Cir. ATV), cert.den.

-452 U.S. 967. See also Los An eles Department of Water a Power v.
Wanhact, 435 O.S. 702',701739 t nottlaT771Rerrnson 4130717
321, 329(1977); APSCN8 v. State orGiErniTOR733Fiegases 808 at
82S n.22 (W.D.Wail=83T.

4
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line workers, inspectors and quality control workers were compared

with male janitors, shipping clerks, manual laborers and other

dissimilar jobs.

Although the Supreme Court in Gunther made clear that wage

bias is illegal, it did not spell out the kind of evidence that

must be presented in other cases.
4/

The recent holding in AFSCME

v. State of Washington showed in detail the kind of evidence that

would generally result in a court finding of discrimination. The

AFSCME case put meat on the Gunther skeleton. As"will be shown

below, the evidence relied upon by the AFSCME court, which

resulted in a finding that the evidence of discrimination in

compensation was "overwhelming,* is typical of the practices of

virtually every employer, private and public, including the

federal government. Such evidence included:

Statistical evidence that there is a statistically

significant inverse correlation between sex and salary.

For every It increase in the female population of a
classification the monthly salary decreased by $4.51

for jobs that the employer evaluated to be worth the

same. A 100% female job.is paid, on average, $5,400 a

year less than a 100% male job of equivalent value.
The chances of such a relationship occurring by chance

is less than 1 in 10,000.

Deliberate occupational segregation on the basis of

sex. The employer placed classified ads in the "male

only' and 'female only' columns until the newpapers
stopped accepting such ads because it violated Title

VII. The employer also used classification
specifications which indicated a preference for male or

female emploYees."

Disparities in,wages between closely related but
segregated jobs .acch as Barber and Beautician,

Institution CounOlor and Classification Counselor,

Souse Parent and. roup Life Counselor, and Duplicating

41 This is standard practice for the Court, which usually

restricts its rulings ho tho facts of a particular case.
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Service Supervisor and Data Processing Supervisor. The
predominantly male jobs in each set were consistently
paid more than the predominantly female jobs requiring
similar duties.

Disparities in salaries between predominantly male and
predominantly female entry level jobs which require the same
qualifications. Predominantly male entry level jobs
requiring no high school were paid an average of 101 more
than predominantly female entry level jobs requiring no high

school. Predominantly male entry level jobs requiring a
high school degree are paid an average of 22% more than
predominantly female entry level jobs requiring high school.
Predominantly male entry level jobs requiring one year of
business school are paid an average of 19% more than
predominantly female entry level jobs requiring one year of
college. Predominantly male entry level jobs requiring two
years of college are paid an average of 13% more than
predominantly female entry level jobs.

A series of job evaluation studies performed by the state
which show a 20% disparity tietween predominantly male and
predominantly female jobs which require an equivalent
composite of skill, effort, responsibility and working
conditions. The disparity increased by 1983. The state
updated the studies but took no action to correct the
discrimination. On the eve of trial, the state pissed a
bill calling for LO year phase-in of comparable worth.
The judge did no . ke an independent determination of job
worth.

Admissions by top officials of discriminatory practices.
Successive Governors admitted that the job evaluation studies
performed by the state showed discrimination in
compensation. Reports by the personnel Boards, the
Governor's Affirmative Action Committee and others
documented discrimination in a variety of personnel
practices.

Discriminats in the adminIstration of the state's
compensation a4 stem. The Campus Police Assistant position,
which had to be filled by a woman, was indexed to the
clerical benchmark instead of the security b.nchmark, a male
classification. Reclassification actions favored male
employees over female employees.

Judge Tanner found on the basis of this and similar evidence

that there was overwhelming evidence of historical discrimination

against women in employment in the State of Washington, and that

discrimination has been, and is, manifested by direct, overt and

institutionalized discrimination. Be fouA the State had acted

1: (3
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in bad faith and had violated Title VII by engaging in both

disparate treatment (intentional discrimination) and disparate

impact.

Between the time the Supreme Court decided Gunther and

the APSCME decision, there have been other decisions consistent

with the AFSCME ruling. AFSCME members recently won $15 million

in back pay in a race-based wage discrimination suit. Liberles,

AFSCME v. County of Cook, 31 PEP. Cases 1537, 1549(7th Cir. 1983).

The Coutt found that theCounty had discriminated in compensation

on the basis of race by paying black Case Aide Trainees and Case

Aides less than white Caseworkers. The Courr found that "...a

disproportionate number of black workers were paid less than white

workers who performed the same work," and ordered back pay and

prospective relief.5/

In a case tried with evidence similar to that used in

APSCME v. State of Washington, the trial court found that the

employer had segregated its employees on the basis of sex and paid

'women less for jobs requiring similar work. Tula v. Charley

Brothers, 25 PEP Cases 602(WD Pa. 1981). The trial court made

detailed findings of fact regarding discriminatory intent,

including deliberate segregation on the basis of sex,

discriminatory probation procedures, discrimination in the

creation and assignment of new classifications, sexist comments,

the similarity in duties between the male and female jobs, the

-v-Such a case could not be bought under the Equal Py Act

(EPA) because the EPA does not cover discrimination on the

basia'of race.

4 7
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histocy and consistency of the wage differentials between male and

female jobs, and the failure of the employer to undertake any

evaluation of the jobs. 4f

In Melani v. Board of Higher Education 31 FEP Cases 648

(6.0.M.Y. 1983) the court found intentional discrimination in

compensation based solely on a statistical analysis of the

salaries of male and female instructional staff. The university

was unable to rebut the employee's statistics or otherwise

explain the discriminatory pattern.
7/

The consistent holding of these cases is that a pattern of

disparities in wages between male and female jobs is highly

persuasive evidence of discriminatory intent. A disparity between

a single male and a single female job may on occasion be explained

away for idiosyncratic, reasons. But a consistent pattern of

disparities is difficult to explain, on an ground other than

discrimination. By analogy, if Jack is selected instead of Jill

for a promotion, in the absence of any circumstantial evidence of

discrimination it is difficult to infer discriminatory intent.

But if the Jima, Johns, Joss and Jacks are regularly selected

-7-6'llalecsion in the Charley Brothers case-was
issued just before the Supreme Court's GaiNE3Weision was
rendered. A motion for reconsideration by Defendants filed

after Gunther was denied. Charieyy Brothers was settled for
approximately S1 million in ck pariliiran appeal was filed

but before a decision was issued.

7/ See also Boa ne v. University, of Washington, 642 7,2d

1157(9th Cir. )1 CArponter v. Stephen F. Austi'
Universit , 706 F.2d 666(5th Cir. 1983)1
UTIverm ty of Houston, 654 F.2d 388(5th C1171311T7 vacated 6

remanded 103 S:Ct711j, affd on remand, 659 F.2d 114(5TE-67.
1903)1 and Langan -Grimm v. Libclys, Ass'n of Porti!and, 560

P.Supp. 486(D.Ore. 1983).

0
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\
\ instead. of the Janes, Joans, Joanne and Jilla, the inference of

discrimination is unavoidable.

S. Occupational segregation and wage discrimination go

hand-in-glove

In the AFSCME case, the court relied heavily on the evidence

showing that the State had deliberately segregated its work force,

e.g., placing classified ads in the "male" or "female' column, job

descriptions that limited a job to one sex; state "protective"

laws which prohibited women from doing certain work.; and

references in employer records to "pigeonholing" female employees,

to average earnings for "men's" and "women's' jobs, to polls of

supervisory and other employees to ascertain\their reaction to _-

opening "male" jobs to female employees, etc.

. , There is asymbiotio relationship between occupational

segregation and wage discrimination. More importantly,

occupational segregation practiced by nearly all employers leads

to and is evidence of wage discrimination.

The initial assignment and subsequent wage practices

derive from a common set of biases about women and minority . _

workers. The employer who assigns women, for example, only

to assembly line jobs because it believes they are not suited for

heavier jobs, also inevitably believes that the jobs performed by

women are of less value than the "physical" jobs performed by men.

Put another way, the same employer who believes that women should,

not be placed in jobs of importance and responsibility, because of

the employer's conception of the role of women in our society or

of the 'innate" abilities of women, is almost certain to believe

r

that the jobs women are permitted to perform have less value than
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the jobs performed by men. (E.g, zo keepers who take care of

animals typically are higher paid than emale employees who engage

in child care.) A prestigious study by e National Academy of

Sciences and commissioned by EEOC conclude *...the more an

occupation is dominated by women the less it aye."'

Virtually every employer that hired wome prior to the

passage of the Civil Rights Act deliberately sex segregated its

work force, and paid its female employees a:discri inatory wage.9/.

With few exceptions these employers are piobably pay ng an illegal

wage today,'in violation of the Civil,RightS Act and E O. 11246.

The Supreme Court told us three decades ago that

segregation .nd equality cannot coexist. In'its landmark

school segregation case, Brown v. Board of Education, a.

unanimous Court held that (s)eparate educational facilities

are inherently unequal, and that racially separate

educational facilities result in inferior education because

"separating the races is usually interpreted as denoting the

inferiority of the Negro group. lg

5f Treiman and Hartman, Women, Work and Wages: Equal Pay for
Jobs of Equal Value, National Academy of Sciences, National
Academy Press (Wash. D.C. 1981) at 28.

V Thi iiiTcWall'ite *protective laws required some degree
. of segregation; thoSe laws did not, however, require paying
women a discriminatory wage. Although most of these laws have
been superseded, by Title VII and are no longer in effect, the
continuing effects of such discrimination constitute evidence of
discrimination today.

10/ 347 U.S. 483, 494, 495 (1954).

50
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The Supreme Court's/holding that segregation is

"inherently unequal" applies with equal force to race and sex

segregation in the work place; i.e., a racially or sexually

separate job structure inherently results in inferior wages

because such structure 'denotes the inferiority of the

(female) group.
11/When an employer hastsagregated the work

force, wage discrimination invariably follows.
1

C. Failure to pa equal:pa for equal, work is and l one

limited forr of wage discrimination

Although the Gunther case clearly 141d that Title VII was

broader than the Equal Pay Act, some apologists for wage

discriminatidn'continue to profess commitment to the goal of equal

pay for equal work but oppose efforts to eliminate other forms of

wage discrimination. It is sheer hypocrisy to oppose one type of

discrimination and support another. As the Supreme Court held in

Gunther, the limitation of the Title VII to equil pay cases*

"means that a woman who is discriminatorily underpaid could

obtain no relief - no matter how egregious the
discrimination might be - unless her employer also employed

a man in an equal job in the same establishment, at a higher

rate of pay. Thus, if an employer hired a woman for a

unique position in the company and then admitted that her

salary would have been higher had she been Male, the woman

would be unable to obtain legal redress under petitioner's

interpretation. Similarly, if an employer used a
transparently sea - biased system for wage determination,

women holding jobs not equal to those held by men would be

denied the right to prove that the system is a pretext for -

discrimination.'

4i2 U.S. at 178-179.

al For a more complete discussion of this issue, see "Separate

But Equal" - Job Segregation end Pay Equity in the Wake of

Gunther, Newman and Vonhof, University Illinois Law Review,

November, 1981, copy of which is appended as Att. A.
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The Equal Pay Act applies generally to cases where men and

women are doing the same job and would not apply to segregated

jobs. Those who argue that the law applies only to equal pay for

equal work indirer.Uy encourage employers to sex-segregate the

work force, thereby permiting discrimination on the erroneous

theory that neither the EPA not Title VII applies. The most

substantial component of the me 212 is attributable to

discrimination in compensation for the work women now perform.

Even opponents of the elimination of wage discrimination

admit that one half of the total wage gap is attributable to

discrimination. Dr. June O'Neill, a vigorous opponent of efforts

to eliminate wage discrimination, testified on behalf of the

unsuccessful Defendants in the APSCME case. Dr. O'Neill testified

that there is an approximate 400 wage gap between predominantly

female jobs and predominantly male jobs. Approximately one-half

of that disparity, according to Dr. O'Neill, can be attributed to

non-discriminatory factors such as eduCation, training,

experience, etc. She admitted that the other half of the wage gap

cannot be explained y any factor other than rim. Ironically, Dr,

O'Neill's testimony is remarkably consistent with the wage gap

identified in the State's job evaluation studies. Dr. O'Neill's

testimonvis also consistent with that of Dr. George Hildebrand,

witness for Defendants, and Dr. r: Ray Marshall, former Secretary

of Labor, witness for Arscm.

D. 'Comparable worth' is not the issue.

Title VII prohibits discrimination in compensation. It does

not refer anywhere to 'comparable worth."' "Comparable worth" and

'pay equity' are popular terms, not legal ones. The Supreme Court
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.
in Gunther found that it was not necessary to consider "comparable

worth* in order to resolve questions relating to sex-based wage

discrimination. It is, therefore, clear thari,ti cases involving,

wan discrimination should be resolved by EEOC on the basis of the

statute, with no reference. to "comparable worths,"

The ultimate issue in a wage discrimination case is whether

sex or race was elector in wage setting. A comparison of the

duties of different jobs with the same employer, ise.of course,

relevant evidence of discrimination. In ths.absence of

discrimination, one would expect jobs whiCh,require a greater

composite of skill, effort, responsibility and working conditions

to be paid more. See PF.27-29 infraIn Washington State, job

evaluation studies found that theie were two separate salary

practice lines -- one sale and one females male jobs which

required greater skill, effort and responsibility were.paid more

than other male jobs and female jobs that required greateiOskiR,,,

effort and responsibility were paid more than other female jobs --

but on a two track system. The simple establishment of a unirail

wage system for all employees will end wage discrimination.

For purposes of Title VII, it really doesn't matter what a

job is "worth,' or what an employer chooses to pay. What does

matter is that an employer may not discriminate against its female

employees who perform work of equal skill, effort and

responsibility by paying them less than it Chooses to pay the

occupants of\traditional male jobs.

" Comparable worth" has become a red herring to obfuscate the

real issue of discrimination and the clear holding of Gunther,. To

avoid the force of Gunther, EEOC appears to have labelled every

53
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wage discrimination case 'comparable worth", and therefore outside

the holding in Gunther. In fact, any wage discrimicatiOn case

which is based in part on a comparison of job duties may be tried

on the basis'of disparate treatment or disparate impact, or both,

depending upon the facts.

Sex bigots generally refuse to talk about discrimination.

They prefer to use the "comparable worth" tag to create the

erroneous impression that all employer, would be required to pay

the same wage rates and that this would bring about national wage

controls. But the Title VII yardstick measures discrimination on

the basis of how an employer treats its female and male employees.

Any comparison of job duties. or, wage rates in support of a claim

of wage discrimination must be based on a comparison of the wages

an employer pays the occupants of its male and female jobs.

I suggest that we put aside the popular terms "comparable

worth" and 'pay equity" for today and concarate on the

requirements of the law.

III. The Executive Branch'has failed and refused to enforce the_

civil rights'law.
.

The Equal Employment Opportunity Commission,` the Department

of Justice and other executive agencies are obligated to enforce

the law, not to substitute their political judgment or ideological

philosophy for the decisions of Congress and. the Supreme Court.

A deliberate refusal to.enforce the laws constitutes malfeasance

in office and warrants appropriate action.

President Reagan did not nominate any EEOC Commissioner

until after August, 1981. 'Until that time, EEOC had followed a
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consistent pattern, interpreting Title nits prohibition against

discrimination in compensation to incorporate more than the Equal

Pay Act. A brief chronology makes this readily apparent

1. Starting in 1966, EEOC issued Decisions (findings of

'cause') applicable to both race and sex-based wage discrimination

where jobs were different. EEOC made at least 10 "probable cause"

findings in wage discrimination cases between 1966 and 1970, e.g.,

Planters Manufacturing Co. in 1966 .(disparity between black

foundry workers and white production workers.) The joint brief of

EEOC and the Justice Department in the Westinghouse case

(attach%lent B pp. 27-28) points to this record with pride:

...the Commission issued a number of decisions which showed

that it did not deem a finding of "equal work" necessary to

state a claim of Wage discrimination based on sex. Case No.

66-5762 (decided June 20, 1968), 1973 CCM EEOC Decisions
56001, n.22; Decision No. 70-112 (Sept. 5, 1969), 1973 CCH

EEOC Decisions 56108; Decision No. 71-2629 (June 25, 1971),

1973 CCH EEOC Decisions 56300. Tn these cases the
Commission found lower pay scales for jobs held

predomincntly by females in sex-sear4cted workforces to be

discriminatory. Thus it has been Commission's
consistent position that ETI TigFeas..n of wages for females

in sex-segregated jobs because sua pielTbs are occud by.
liMales constitutes a violatfoii-61 Title VII (emphasis added)

2. congress reaffirmed its intent to broadly prohibit

discrimination in employment on the basis of sex and race .n

enacting the 1972 amendments to Title VII:

Discrimination against women is no less serious than other

forms of prohibited employment practices and is to be

accorded the same degree of social concern given to any type

of unlawful discrimination.

H.R.Rep. No. 92-238, 92d Cong., 1st Sess. 5(1971). See also

S.Rep. no. 92-415, 92d Cong., 1st Sess. 7-8(1971).

3. Regulations issued by EEOC in 1972 were consistent with

congressional intent to apply the same standards to sex-bared wage
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discrimination claims as to race based wage discrimination claims

unfettered by the equal work standard. 29 CPR 1604.8(a) provided

theta

The employee coverage of the prohibitions against
discrimination based on sex contained in Title VII Ai
coextensive with that of the other prohibitions contained in
Title VII...

4. In 1979 and 1980 EEOC played a leading role in Gunther

and IDE v. Westinghouse. After the district court 1ni.tially

dismissed the Westinghouse case, EEOC Chair Norton, to show the

importance of this issue, assigned the then EEOC General Counsel,

Issie Jenkins, to urge the district court to permit a special and

expedited appeal to the Court of Appeals. Norton then requested

Jenkins' successor, General Counsel Leroy Clark, to argue the

case in the Court of Appeals. The Justice Department and EEOC

nlayed major roles in both the Court of Appeals and the Supreme

Court in rebutting defenses mad* by employers --- defenses whiwh

were designed to permit the perpetuation of sex-based wage

discriminationY

5. Within two months after the Supreme Court issued Gunther, -

EEOC, in August 1981, had adopted a procedure:to:provide "Interim

Guidance to Pield Offices on Identifying and Processing Sex-based

Wage Discrimination Charges under Title VII and the EPA." The

_ .

12/ Shortly after the Gunther decision was rendered, the National
Academy of Sciences published a study earlier commissioned by EEOC
on wage discrimination and job evaluation. The study concluded
that "...jobs held mainly by women and minorities are paid less
because they are held mainly by women and mnorities." The studycoed that, "In our juslatkiint job evaluation plans provide
measures of job worth that . dy be used to discover and reduce
wage discrimination..." Tre man & Rartman, Women, Work & Wages:
Equal Pay for Jobs of Equal Value, National Academy of Sciences,
National Academy Press (Wash.D.C. 1981) at 93, 95.
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stated purpose was to provide 'interim guidance in process-

ing...elaims of wex-based wag, discrimination in light of the

...recent Supremo Court decision in County of Washington Gunther.;3/

The EEOC memorandum set forth comprehensive procedures for

"investigating" and 'evaluating sex-based wage claims" and also

provided .that scounseang of potential charging parties should be

expanded to reflect the scope of Gunther.'

The memorandum also states:

...Title Vit is not limited by the equal work standard found
in the Equal Pay Act.

...the decision brings sex-based wage discrimi nation claims
into conformity...with the Commission's consistently held
position in this regard when the charge is based on race or
national origin.

Gunther now makes it clear that Title VII is also applicable
to. sex -based wage claims other than those involving equal
pay for equal work.

The female telephone operator...could compare herself...to a
male who worgs in an entirely different job classification
(i.e., a male elevator operator).

...Title VII principles apply to the processing and
investigating of wage discrimination charges regardless of
whether they are based on national origin, race, sex, color,

or religion.

It should be noted that this earlier Commission memorandum

was addressed to the "Processing of Sex Based Wage Discrimination

Charges' and does not refer to the processing of "comparable

worth' charges.

President Reagan's appointees to EEOC lost no time in

expressing their opposition to correcting sex-based wage

13/ The memorandum of August 25, 1941,, was unanimously adopted by

the Commission which then included: J. Clay Smith, Acting Chair;
Daniel E. Leach, Vice Chair and Armando M. Rodrigues. A copy of

the memorandum is appended as Att. C.
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discrimination.14/ Their strategy was simple: call everything

"comparable worth" and claim that the Supreme Court did not

approve.a *comparable worth" theory in Gunther. See pp. 13-15

supra.It came as no surprise, therefore, that the Commission

dragged its feet, failed to carry out its mandate to 'enforce the

law's prohibition against wage discrimination and made clear to

employers they had nothing to fear from the Commission.

Nevertheless, the Reagan Commission has renewed the guidance

procedure each 90 days -since its adoption. On the other hand,

in our discussions with the Chairman and EEOC Commissioners, as

well as the regional office staffs, it is clear that the procedure

has been totally ignored; on several occasions, we have sent the

procedures to EEOC staff because they were totally unaware of the

procedure. Indeed. in 1982, at the time of the hearings before

three subcommittees of the Souse Post Office and Civil Service

Committee, the Commission was on the verge of formally adopting a

new policy statement which did not even acknowledge the existence

of the present procedural regulation and which would have required

the dismissal without investigation of all pending sex-based wage '

discrimination charges 1s' At the present time, 18 months later,

the Commission is still talking about adopting a "comparable

worths guideline, refuses to investigate charges of sex-based wage

discrimination and continues to ignore its investigatory procedure.

liTiralifirst Reagan-appointed EEOC General Counsel Michael
Connolly announced that he believes an the "market" concept
and that he would not bring " comparable worth" lawsuits
because the remedy would'result in "severe economic
hardship" for the discriminators. The present Ch.Ar and
Vice Chair of the Commission expressed similar um'avorable
views and indicted.their_lack of support for "comparable .

worth."

15/ See next page.
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EEOC and Justice are actively seeking, to raise from the dead

legal issues that the Supreme Court put to rest Al the Gunther

caee.164tr example, in commenting upon the AFSCAS v. Washington

State case, one Justice Department official queried, 'Bow do you

compare thepoet and the plumber?' (N.Y. Times Jan. 22, 1984).17/ In,

Gunther, thS Supreme Court agreed with the position of ES= and

the Justice Department that Title VII was not limited to cases

involving equal pay for equal work. The joint EEOC and Justice

Department brief argued then that:

When Congress amended Title VII in 1972, it confirmed the
intent of Title VII to broadly proscribe all forms of
discrimination in compensation,, against not merely those
that are most blatant...The complaint alleged that women
were paid less because they were women. That states a cause

of action under Title VII.' .

Attachment B at 9 a 28.

15/ After being criticized at the hearings, the new policy was not

adopted, See testimony of Newman, Pay Equity: Equal Pay for Work

of Comparable Value, Joint Hearings Before the Subcommittees on
Human Resources, Civil Service i Compensation a Employee Benefits
of the Committee on Post Office a Civil Service, House of
Representatives, 97th Cong., 2d Sees., September 16,21,30 and
December 2, 1982, Part I, hereinafter "hearings.'

16/ A favorite technique is to cite cases decided before the
Supreme Court'llugecision in Gunther,. Citing pre-Gunther cases is
like Citing 011111y v. Ferguson, 163 U.S. 537(1895) inif Brown v.

Board of Education, $47 U.S. 83(1954)(separate but equal ri--

TWETiently unequal). Pre-Gunther cases are only instructive 4
insofar as they are consisiiiiWrth Gunther. Even before Gunther,

there were successful wage discriminiiIiiClaims, see, e.g.,
Evriazi v. Western Electric, 461 F.Supp. 894(DNJ 1978); Laffey v.
Northwest Airlines, 567 F.2d 429(D.C.Cir. 1976) and 642 F.2d

578(D.C.Cir. 1980).

17/ As discussed at pp. 13-15 socra: proof of wage discrimination
claims involves comparison of male and female jobs with the same

employer only. We know of few employers who employ both poets and

plumbers.
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William Bradford ReynoldsP/ without hairing read the opinion,

stated that, "If the women with low paying jobs had an equal

opportunity to work at the jobs with higher salaries but never took

the opportunity, where's the discrimination?" (N.Y. Times, January

22, 1984). The best response for Mr. Reynolds is to be found in

the Justice Department brief filed by his predecessor with the

Supreme Court in Gunther:

Petitioners suggest.'..that the purposes of Title VII will he

satisfied if women are protected only against discrimination

in transfers and promotions. But such opportunities may not

always exist and some women, although. qualified for the

underpaid jobs that they presently hold, may not have the

skills necessary to secure other employment. That women may

theoretically be able to, move to jobs in which sex-based

compensation practices are not present is irrelevant

inasmuch as (the Act) prohibits discriminaiM7i5i-Enly in
promotions and transfers, but also in compensation.

Brief for the United States and the Equal Employment Opportunity

Commission as arnica curiae in County of Washington v. Gunther, at

10-11, n.5.

We assume that Mr. Reynolds was aware of Gunther and of the role

his agency had played in that decision. In view of this direct

and blatant contradiction of the former Solicitor General,

Attorney General and MK General Counsel, serious questions can

and should be raised with respect to this administration's

commitment to enforcing existing civil rights laws.

18/ Mr. Reyaolds-WII6 stated that, "I have absolutely no doubt his

decision is wrong.' (N.Y. Times, Jan. 22, 1984) The transcript

of the trial is not even available yet and Mr. Reynolds made this

statement without review of any part of the record. Reynolds has

admitted he was accurately quoted.

0
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EEOC Chair Clarence Thomas correctly analyzes AFSCME v.

State of Washington as a "straight Gunther' case. 'Who am I to

challenge the Supreme Court?' Thomas has asked rhetorically.
19/

Whileithe Chair correctly recognized, unlike Mr. Reynolds, that he

should not question the Supreme Court (and his Democratic and

Republican predecessors at EEOC), he neglected to ask 'Why did

EEOC not even investigate the Washington State charges? Why has

EEOC not investigated the duplicative charges filed against other

states, counties, cities and school boards?'

Mr. Thomas expressed similar worthy sentiments in

congressional testimony a year and a half ago. Re agreed that:,

comparable worth is an issue of discriminatiodW and testified

that:

The Commission does place high priority on comparable worth
issnes.211..The members of the Commission have shown no
hesitancy to use class action litigation as an enforcement
litigation:* 22/

...You have my commitment that we will pursue very
vigorously tho inequities and discrimination in the federal
work force.23/

Unfortunately, despite Mr. Thomas' testimony a year and a

half ago, and his favorable comments about the AFSCME case, EEOC

has taken no action onwage discrimination issues. According to

EEOC's submissions to this Committeein preparation for these

hearings, there are currently 254 charges alleging some form of

19/ 1984 Daily Labor Report, 25, AA:7.

20/ Hearings at 401.

21/ Hearings at 377.

22/ Bearings at 402.

23/ Id., p. 403.
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wage discrimination pending at EEOC right now?41 EEOC has not

brought a single wage discrimination case to trial since the

Gunther decision was rendered three years ago, nor has it

investigated and referred any public employment cases to the

Justice Department.

An obvious candidate for EEOC litigation is the national

charT! filed against Westinghouse 10 years ago. Charges agianst

six individual Westinghouse plants have been settled, including

the cane of tUE v. Westinghouse which was before the Supreme Court

with Gunther. The same discriminatory wage :etas are in effect in

other Westinghouse plants across the country. Settlements of wage

discrimination cases'in the electrical industry have reaped tens

of millions of dollars for the victims of discrimination. Yet

EEOC has taken no action on the pending national charge against

Westinghouse. This charge has been brought to the attention of

the current Chair and his staff on at least two occasions.
25/

Similarly, the Justice Department declined to testify today

because it had "had no occasion" in the past three years to

initiate a wage discrimination case. AFSCME alone has had at

least half a dozen wage discrimination charges pending against

public employers in the last three years, including the Washington

State case which would have provided an "occasion" for Justice'

24/ The EEOC statistics underestimate the number of charges
pending. '4e understand that the estimate does not include AFSCME
charges ..:.c.!)st Connecticut, Hawaii, Wisconsin, Los Angeles,

,lticago, University of California and New York City.

25/ The Commission has shown a similar lack of interest in the case
of Gerlach v. Michigan Sell, which will probably go to trial this

Year_ on an amended.comprila without benefit of. EEOC..
participation:
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Department litigation.

The Labor Department under the current administration is

also retreating from prior government policy. Former Secretary

Marshall recognized the need for vigorous public enforcement of

civil rights laws on federal contractrograms, as well as the

need to support and complement private initiatives. Former

Assistant Secretary of Labor Don Eliaburg, who had overall

authority for the Office of Federal Contract Compliance Programs,

stated that the Department of Labor would requ4e equal

compensation for women's and men's jobs whenever the jobs 'which

may be different in content...required the same skill, effort and

responsibility." As stated by Elisburg, The concept,sounds so

simple, one can only wonder: what has taken it so long to, catch

hold.'
26/

26/ Daily Labor Report, No. 230, November 29, 1978
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But here, too, the Reagan administration's Labor Department:

sold out the victims of sex-based wage discrimination. In 1978,

the Department of Labor brought charges against Kerr Glass

Manufacturing Corporation, based on the first Gunther-type

complaint of sex-based wage bias filed by a federal agency. The

complaint alleged that Kerr had skewed the evaluation of its male

and female jobs in order to maintain sex discriminatory wage rates

(e.g., under the Kerr plan maximum physical effort was allotted

twice as many points as maximum mental effort.)

Despite a 122 day trial in 1979, Reagan's Department of

Labor settled the case on August 13, 1982, by washing out the wage

discrimination claims and all related back pay, and agreeing that

the Department would not take an action based on the Kerr job

evaluation plan (or changes made therein) until at least 1986.27/

Since most of the remedial aspects of the settlement focused on

allowing women to compete for predominantly male jobs, it appears

the administration is following the Justice Department line of

telling women in underpaid jobs that they should simply "get a

man's job, otherwise *where's the discrimination?*

BROD, the Justice Department and OFCCP all have the

authority to investigate and litigate suspected wage

discrimination claims even without a charge by a union or

employee. We know as a fact that the Westinghouse pay structure

exists throughout that company and the rest of the electrical

manufacturing industry. And we know as a fact that the practices

27/ Consent Decree, Case No. 77- OFCCP -4, U.S. Department of Labor

(August 13, 1982) at 3,5,6,12.

0 1
'
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of Washington State exist throughout puibli employment. surely

there is one case of wage
discrimination which even this

administration would consider a violation of Title VII.

IV. Bigotry, is Not Defensible

Ronald M. iturtZ, President of the the International

Personnel Management
Association, testified at the congressional

.hearings held a year and a half ago, that

As an association of personnel professionals, IPMA

recognizes that discriminatory
compensation systems continue

to exist in the public sector. Numerous studies hnve

documented the pay inequity problem. Our association urges,

all employers to eliminate discrimination from their

'compensation systems...

Our association believes that job evaluation systems exist

which enable an employer to compare jobs within an

organization. IPMA supports the use of well designed job

evaluation systems as an effective management tool which

will assist in the elimination of discrimination.

Failure to undertake a study of the value of jobs held by mein

or women also has been held to constitute proof of an

employer's intent to discriminate against women by setting

their wages at rates lower than the salaries paid to men.

(Citing Taylor v. Charley Brothers Co., 25 FEP Cases 602 (W.D.Pa.

1981))
28/

In the face of such an admission of discriminatory wage

rates by one of the largest associations of personnel specialists,

is difficult to understand why EEOC cannot find what employers

openly admit is wide-spread. Despite these admissions of wage

discrimination and judicial findings of such discrimination,

defenders of exisu.ng wage discrimination, including public

officials, continue to pervert the issue, by raising irrelevant

issues as a smokescreen for their failure to comply with the law,

hardly a defensible position for those who urge "law and order.

2 Bearings, p.225, 228-229, 230.

37-237 0 - 84'- 5 5
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They use four basic excuses: a) "apples and oranges": b)

c) "cost' and d) "blame the victim."

A. Apples and oranges is not a defense

The apples and oranges argument is that it is not possible

to evaluate dissimilar jobs. But this is exactly why job

evaluation was developed. As stated by Arbitrator Bertram

Gottlieb

From the very beginning job evaluation plane were developed
for the-purpose of devising a yardstick for measuring
dissimilar jobs: for determining "Bow much one job is worth
compared wit /other jobs" (Occupational Rating Plan of the
Industrial nagement Society, IMS, Chicago, 1937). If alljobs were Wier there would have been no need for jobevaluat n plans. 29/

Virtuadly every large employer uses some method to evaluate the

hiernal relationship of different jobs, based on an objective

evaluation of the composite of skill, effort, responsibility and

working conditions required by the jobs. 40/

For more than 50 years, employers have been praising job

evaluation. Employers themselvee upheld the job evaluation

concept when it was in their own interest, during passage of the

Equal Pay Act-(EPA)31/ Consistent with that legislative

history, judges have been comparing "apples and oranges' under the

29/ Testimony of Mr. Gottlieb, who specializes in job evaluation
cases, before Carol Bellamy and Andrew Stein, President of the New

,York City Council and Borough of Manhattan, respectively, on
February 7. 1984.

30/ \"Almost two-thirds of the adult population in the USA are pay
graded by job evaluation schemes.' Job Evaluation, Patterson,
Thomas T. (London Business Books)(1972) at p.717-3aul Katz,
"Comparable Worth", Federal Service Labor Relations Review,
Spring, 1982, 38,39.

---31/ See next page.
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EPA for 20 years. Frequently a judge must determine on the basis

of job content or job evalbation whether men's and women's jobs

are "equal'or substantially equal" within the meaning of the EPA.
a

Thus in Thompson v. Sawyer,' 678 P.2d 257 (DC Cir. 1982). a case

involving the Government Printing Office, a legislative agency

whose rates are set by the Joint Committee on Printing, the judge

compared the female job of journey bindery worker with that of

the male job of bookbinder, and found that the federal government

was paying women a discriMinatory wage.32/

Male'and feiale lobs can be compared without a formal job

evaluation plan, e.g., male barbers v.. female

beauticians,' male liquor store clerks v. female school teachers,

male toll collectors v. female medical stenographers, male tree

trimmers v. female nurses. Similarly, it does not take an expert

evaluator to recognize that discrimination exists where the

qualifications for entry level jobs are the same (e.g., high

school graduation is thesole requirement), and the rates for the

'female" jobs are consistently 201 below the male lobe, as in the

APSCME case.

31/ In Corning Glass Works v. Brennan, 417 U.S. 188(1974), the
Court Eidd that the Taithaffirmative defense in the Equal Pa.

Act ('any other factor other than sox") had been added to protect

bon tide non-discriminatory job evaluations. See discussion of

logflativo history in Newman and.Vonhof, 'Separate but Equal - Job

Segregation and Pay Equity in the Wake of Gunther," 2 Univ. of

Minot' Law Review(1981, Att. A at 314,N.2d4.

32/ See Laffey v. Northwest Airlines, 567 P.2d 429(D.C.Cir. 1976),

cert.den. 434 U.S. 1086(1978), vacating and remanding in part,

affirming in part, 366 P.Supp. 763(D.D.C. 1973) and 374 P.Supp.

1382(D.D.C. 1974). See also Hod son v. Brookhaven General

Hospital, 436 P.2d 719(5th Cir. ). ("Nurses" and

"Oreirli(s").
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I.

See .p. 7 supra,.
3y

8. The market is not a defense. The "market" argument is

that wages are established by supply and demand, not discrimination.,

We do not discriminate," employers protest. "We just pay the

going rate." There are severa4 fallacies in this argument.

First, the market itself ks distorted by discrimination.

Supply and demand does not work for traditionally ft jobs.

The well known and long-time shortage of nurses in t,, grossly

underpaid profession Vividly demonstrates that supply and demand

appear to have little effect on the wages of female-dominated

professions.

Second, most wage discrimination in industrial employment'is

a product of "initial assignment discrimination," as it was in IUE

v. Westinghouse and APSCME v. State of Washington. Initial

assignment discrimination occurs when entry level unskilled

applicants or applicants with equal skills are assigned to

different jobs on the basis of sex, and female employees are paid !

less.'

Third, the courts have consistently refused to sanction

"law-breaking" because "others do it." The Supreme Curt and

lower courts have specifically rejected the market defense.

33/ A formal job evaluation may be required in order to structure
an appropriate remedy, but not to determine liability. Many kinds
of cases -- antitrust, school desegregation', etc. require
technical support at the remedy stage.

"kW



65

-kW-lough Corning
Glass34/involved the'Equal Pay Act, the Supreme

Court's comment is equally applicable to
broader claims of wage bias:

The differential...reflected
a lob market in which Corning

could pay women less than men for the same work. That the

company, took advantage of such a situation may be

understandable as a mattereconomfaTTut its
different al

became illegal onceCongress

enacted into law the principle of equal Any for equal work.

The whole purpose of the Act was to require that these

depressed wages be raised, in part as a matter of simple

justice to the employees
themselves, but also as a matter of

market econ3WIcs, since Congress
recognized as well that

discrimination in wages on the basis of sex 'constitutes an

unfair method of
competition'." (At 205,207, emphasis added)

In Norris v. Arizona Governing Committee, 671 F.2d 330 (9th Cir. 1902),

at 335, afd in part, rev'd in part 51 U.S. Law Week 5243(1983),

the Court states:

Title VII has never been construed to allow an employer to

maintain a discriminatory practice merely because it

reflects the market place.

Our society has advanced to the point where only a bigot would

publicly state that because of the 'market" Blacks and Hispanics

should be hired for less money, or that because of the tragic

unemployment rate of black workers they should be hired for less

money.

The Civil Rights Act was designed to eliminate discrimina'qun.

'Following the market' is designed to perpetuate discrimination.

C. Cost is not a defense. The 'cost" argument asserts that

we must perpetuate wage discrimination
because the 'cost" of

correcting it would destroy the eco,,omy. Congress did not place

34/ 417 U.S. 188(1974).
In accord: Brennan v. City Stores, Inc..

479 P.2d 235, 241 n.12(5th Cir. 1973); Hi-dgnon v. Brookhaven

General Hospital, 436 F.2d 719(5th Cir.
1910); Laffey v. Northwest

NITITnis, Inc.;-567 F.2d 429(h.C.Cir. 1976), c.ert.dent 4.31 U.S.

1086(1978), vacating fi remanding In part, affliii174-In pact, 366

P.Supp. 763 (D.D.C. 1973) and 374 P. Supp. 1282 (D.D.C. 1974).
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price tag on the cost of correcting discrimination.

In Los Angeles Department of Water and Power v. Manhart, 435

U.S. 702(1978), the Supreme Court stated:

In essence the Department is arguing that the prima facie
showing of discrimination based on evidence of different
contributions for the respective sexes is rebutted by its
demonstration that there is a like difference in the cost of
providing benefits for the respective classes. That
argument might revail if Title VII contained a cost-
lusti6C atron e ense comparable to the affirmative defense
in a 011-Ci-eiiiUtinigation suit. But neither Congress nor
the courts have recognized such a defense under Title VII.'
435 U.S. 702, 716-717(1978)(Emphasis added)

As Judge finer commented in AFSCME v. State of Washington,

"Defendants' preoccupation with its budget constraints pales when

compared with the invidiousness of the ongoing discrimination..."

33 FEP Cases 824.

D. The victims are not to blame.

As discussed, supra, the Reagan administration attempts to . .

blame the victims by suggesting that the 'cure" for sex-based wag?

discrimination is for women to chanr jobs. Again, only a bigot

would tell black workers who are receiving a discriminatory wagel

rate that if they don't like it, they should get a higher-paid

job. As Judge Tanner eloquently commented in the AFSCME v. State

of Washington case

...this court can see no realistic distinction between
discrimination on the basis of race or sex. The resultit are

just as invidious and devastating. There is nothing in
Title VII that distinguished between race and sex in the
employment discrimination context.

33 PEP Cases 825 n 22.

The suggestion to 'change jobs' is another one of thfis

Administration's "blame the victim' tactics. Reagan offktialS

have already blamed the hungry for "voluntarily' going to twp-
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kitchens and blamed the unemployed for being without a job when

they could *read tP...s. classifieds.' Telling women whose jobs are

illegally underpaid that they can work elsewhere is like telling a

mugging victim to move to another neighborhood.

Michael. Horowitz, counsel to the director of the Office of

Management and Budget, apparently believes that comparable worth

would help middle class white women at the expense of blacks.

(N.Y. Times, Jan. 22, 1984). The OMB official ignores the fact

that black women will be a major beneficiary of the eradication of

sex-based wage discrimination. Significantly, however, OMB

appears to assume that the victims, rather than the lawbreakers,

should make restitution and that reliet -au be obtained only at

the expense of the victims of discrimination.

V. Recommendations.for Action

Based upon the foregoing discussion, we respectfully suggest

that the Committee consider the following recommendations.

A. New substantive legislation is not needed. Existing laws

-- Title VII and Executive Order 11246 -- prohibit discrimination

in compensation. No new legislation is needed. Vigorous

enforcement is needed.

B. put the Cohgressional House in order. CongCess is not

only a legislature but an employer. Thousands of people work in

the legislative agencies that report directly to Congress

Library of Congress, Government Accounting Office, Government

Printing Office, Botanical Gardens, Cohgressional Budget Office,

etc. Many of these employees work in predominantly female jobs.

As mentioned above, at least one legislative agency, GPO, has

already been fo nd guilty of gross discrimination in compensation

"f
JL
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on the basis of sex351 As an employer that should be concerned

about discriminatory wage rates, we urge you to encourage the

appropriate House Committee to retain an independent job

evaluation expert to study wage discrimination within one or more

legislative agencies.

Such a study would not only provide the basis for removing

discrimination in those agencies, but would set an example for the

rest of government and private industry. New leg+ an is not

needed to do such a study. The proper congress committee can

appropriate the funds. This can and should be ccomplished during

this calendar year.

C. Exercise. vigorous oversight

The federal enforcement agencies should be reminded, through

hearings like this, congressional resolutions and regular

oversight, that the people of the United States, acting through

their elected officials, expect our laws prohibiting dissamlita

tion to be enforced. We applaud the resolution introduced by

Congresswoman Schroeder, condemning the inaction by the federal

agencies, and the bill introduced by Congresswoman Oakar imposing

detailed reporting regu:l.rements. EEOC should not be allowed to

make promises to Congress, as it did a year and a half ago, and

then totally ignore their promises between the time they leave the

hearing room and the time they are called back before another

committee. As stated, Chairman Thomas made a firm commitment' t.o

the House Post Office Subcommittees to *place high priority on

comparable worth issues." In view of the total lack of prOgress

3s/ Thompson v. Sawyer, supra.
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on such a "high priority" issue, one can only wonder what if

anything has been accomplished with other issues of discrimination

which come before the Commission. EEOC should be required to

report back to this committee within a limited number of days on

what action it has taken to enforce the law, as it promised the

Post Office Subcommittee in 1982, and presumably will promise this

committee today.

We urge this committee to make known to EEOC its opposition

to the issuance of any further guidelines and broad policy

statements regarding comparable worth. The adoption of

guidelines and policies have long enough served as an excuse for

inaction. EEOC can and should develop policy on a case-by-case

basis by carrying out its present - at least on paper - procedure

for investigating sex-based wage discrimination, and leave in

abeyance its proposed "comparable worth' guidelines.

finally, as EEOC has apparently never requested that'ita

budget allow for litigating sex-based wage discrimination, it

should not be allowed to plead now that budgetary limitations

prevent it from litigating such claims. Indeed, this committee is

urged as part of its oversight function, to insist that EEOC

earmark funds to litigate race and sex-based wage discrirination.

Since the Commission has expressed concern over the cost of

litigating such claims, this Committee is urged to use iti best

efforts to a'sure that ESOC will have sufficient funds which are

earmarked for litigation.

D. Encourage constituents to use the laws Already on the books.

Members of this committee and other Members of Congress

concerned about discrithination have worked long and hard for the
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pass...0 of laws outlawing such discrimination. Private enforce-

ment was designed to be part of the scheme for enforcing these!

laws. Members of Congress can be of special help in educating

their constituents - including unions, feminist and other civil

rights organisations and individuals - as to their rights under

the law and in encouraging them to utilize the law fully to

exercise those rights. Specifically, Members of Congress should

encourage the filing of charges and lawsuits based on wage

discrimination.

E. Urge EEOC and Justice to tile an amicus brief on behalf

of the plaintiffs in the appeal of the AFSCME case.

Members of Congress should urge the EEOC and the Justice

Department to file an amicus brief or to intervene on behalf: of

the victims of discrimination on the appeal of the AFSCME case.

As Chairman Thomas has said, this is a straight Gunther Title VII

Case. EEOC and Justice have a legal duty to enforce the law as

interpreted by the Supreme Court. Therefore, they are duty-bound

to join in opposing the unlawful discrimination condemned by the

district court.

VI. Conclusion

Finally, we've had 20 years of resolutions and rhetoric

since the Civil Rights Act was passed. Advocates of equal pay for

work of equal value have won the significant legal battles in the

courts --- and we need to act. In the words of Judge Tanner, "It

is time, NOW --- RIGHT NOW --- for a remedy."
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Representative SNOWE. Thank you, Mr. Newman, for your testi-
mony. We appreciate your participation s hearing today.

You mentioned in your testimony that comparable worth has
become a red herring to obfuscate the real issue of discrimination
and the clear holding of Gunther. It's my understanding that
Chairman Thomas of the EEOC testified recently that EEOC is
ready and willing to investigate Gunther-type cases but at this time
has no policy on comparable worth.

I'm a iiale confused about the difference between Gunther-type
cases and comparable worth. Is there a distinction and how rele-
vant is the distinction to sex-based wage discrimination.

Mr. NEWMAN. Well, I'm not sure What the words "comparable
worth" mean any more. I thought I once knew, but it seems to be
distorted in such a 'way as to make it impossibleI think deliber-
atelyto make it impossible to enforce. However, I think it's suffi-
cient to state that the Washington State wage policies are no differ-
ent from the Connecticut wage policies and if Washington State
was straight Gunther, then so is Connecticut; then so is Wisconsin,
then so is Hawaii, then so is Chicago, then so is Philadelphia, then
so is Los Angeles, and I could go on.

Now either he's wrong when he says Washington State is

straight Gunther or he doesn't understand or hasn t investigated
those other cases. And from my own :.iiowledge and Miss Newell's
knowledge, we know they basically haven't investigated them,
which is why we are urging you to call for an investigation.

But he's also said in some of his other testimony that the reason
for Washington State were admissions of violation. Well, no one
can read that decision, no one could have been in that courtroom
and concluded that the sole issue was that the State admitted that
there was discrimination. Because if in fact there wasn't discrimi-
nation as a matter of law, it would matter not that an employer
stood up and said, "I believe I'm discriminating." If the facts don't
show discrimination, there'is no legal violation.

I think we're going through a tremendous distortion as to what
this issue is all about. The news interview of Assistant Attorney
General Reynolds in which he said he's absolutely sure the judge is
wrong when he's had no review of the transcriptthe transcript
isn't even available for anybody to review. The judge made a deter-
mination based on the facts.

Now as I indicated, segregation and segregation policy was a
heavy part of this issue and I think it will be in every other case.
Let me go one step further in answering. I'm sorry to be so long-
winded in this answer, but one step further is that a determination
that the wage rate disparity resulted in discrimination cannot be
made by looking at a piece of paper that's called a charge. It can
only be made after an investigation. And I think until they are pre-
pared to say that they have conducted a thorough investigation,
which we know they haven't, then that kind of statement just falls
on its own weight.

Representative SNOWE. But in your mind,. there's no distinction
between Gunther-type cases and comparable worth? I mean, they
are one and the same?

Mr. NEWMAN. Well, I don't want to to use the term because 1
think it's subject to such distortion. I prefer to talk as a lawyer.
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The law prohibits discrimination in compensation and we don't
have to deal with comparable worth. All we have to deal with is
the question of whether there is discrimination in compensation. It
may be there are some other things out there that won't be held to
be in violation of the law as a matter of fairness and equity we
might want to reach, but we're so far from that issue and sex-based
wage discrimination is so blatant throughout the country which
exists with virtually every employer, that I don't think we need to
worry about what else there is that isn't covered by the existing
law.

Representative SNOWE. I agree with you. I think that comparable
worth has become a buzz word and it's not a question of the worth
of the employment, as you suggest, but one in which discrimination
exists or doesn't exist, and I think that is the crux of the issue.

Can you explain to the committee, because I think it's important,
what are the implications of the failure of the EEOC and other ex-
ecutive agencies to enforce existing civil rights laws? What are the
implications for the charges that have been brought before the
EEOC and other cases that are pending in the courts?

Mr. NEWMAN. Well, so far, the implications are that they permit
the discrimination to continue. I think the officials of these various
agencies are guilty of malfeasance in office in not enforcing the
law. I think its very serious conduct on their part.

In terms of victims of discrimination, clearly it will perpetuate.
These lawsuits do cost a lot of money to bring. It'S very difficult for
institutions to bring them and it's impossible for private parties to
bring them because they are not simple lawsuits. It's not like an
equal pay case where you have to have two people working in the
same job and you can look at one wage compared to another. Here,
the basic violation is established by looking at the pattern of dis-
crimination that you could consistently show, as Senator Evans
said before, that as you went up that evaluation line and you com-
pared the men's jobs to women 113,, you found a consistent pattern of
discrimination. It might not be enough to compare a nurse with a
toll collector by itselfcomparing Jack versus Jill may not be
enoughbut it becomes enough when you can then also compare
all the Jacks and all the Jims and all the Johns against all of the
Jills and Janets and Jeans and so on. That's what makes this an
issue and that does take a little work. It will take money on the
part of the agencies to do it and they have to be prepared to ask for
a budget. They can't come' around and explainat least I don't
think they should be allowed to come around and explain to con-
gressional committees that they could not do anything about the
issue because they don't have the budget to do it.

They have an obligation to get the budget to carry out their mis-
sion or at least to fight for it.

Representative SNOWE. From your experience in litigating the
case for AFSCME v. State of Washington, what facts outside of the
particular case in question were very important to your position?
For example, in the Washington State case, June O'Neill testified,
as you mentioned in your testimony, in opposition to the compara-
ble-worth theory. When this case was being litigated, was that tes-
timony relevant? Is that something that the court took into consid-
eration? Or, was it more important that there was a job evaluation

/
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study? Was that more essential to the case than testimony from

the outside?
Mr. NEWMAN. Well, we argued that what goes on in the market-

place is really not relevant to whether this particular employer, in

that case Washington State, engaged in discrimination. The judge
determined to let the evidence in and we therefore-,--so I am giving

my basic position and then I will comment specifically on what you

said.
We had as our expert witness fOrMer Secretary Ri..y Marshall,

who's a noted economist aside from being Secretary of Labor, and
the State had two economists that it put on; June O'Neill was one
of them. Basically, I'm saying their testing is not relevant, but;
nevertheless, all of them agreed, all three of themHildebrand
was the third one put on by the Statethat the market does dis-
criminatelet me correct that in a secondthat part of the differ-
ential between the 59 cents and the dollar is explainable by train-
ing, education, length of time in the work force, but that at least
half of the differential was unexplainable.

Now Ray Marshall says if it's unexplainable in all the years it

has been studied, it is reasonable to call it discrimination. But June
O'Neill says we just can't explain it. It's because we're ignorant
that we can't explain, itand she was ignorant when she did the
study in 1973' and she's still ignorant in 1983although she claims
to be an expert in this field, she will not concede that the reason
for any .part of the disparity is discrimination.

Nevertheless, as I said, at least half of that differentialin other
words, roughly 20 percent of the actual differentialresults from

discrimination. At least nobody can explain it on, any other basis.

So I think that what goes on in the market is irrelevant. I think
the real issue is what happens with a particular employer, not the

marl t. But even if you consider that, you get to the same place.
As again Senator Evans once said, the Washington Statecor-

rect me if I'm wrong, Senator Washington State mirrors the
market because they did a market survey, but the market is dis-

criminatory.
Representative SNOWE. Thank you.
Senator Evans.
Senator EVANS. Winn Newman has been a skillful advocate over

the years and, of course, we have worked very closelyor I did
during my previous responsibility as Governorwith the union
representing the State employees in I think a most productive and
cooperative way. There was seldom any of the typical adversarial
relationships that sometimes creep into labor-management rela-

tionships.
Winn, as you probably know from some of my recent comments,,

I'm not even all that sure that the Tanner decision is right or none
of us is absolutely sure whether it will be upheld. Anyone who can
accurately predict what courts will do is a better predictor than I
am, certainly. But I guess regardless of the court decision, or leav-
ing aside for the moment the question of discrimination in a legal
sense, clearly there is all the evidence which you have pointed out
'nd which we all know that shows the differential existing in the
marketplace. And the question is whether it can be explained.
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Some suggest that, as you say, they're ignorant of the difference.
Others suggest that that proves there is discrimination. But leav-
ing aside the legal approach, do you believe that just for internalalignment purposes some scheme such as this is a legitimate wayfor Government to set their wage scales? I presume you do.

Mr. NEWMAN. Well, first, let me say I enjoy our role reversal.The last tune we were together I was asking the questions whileyou were a very excellent star witness.
I guess part of the answer, aside from my opinion on this, is thefact that most every large employer has used job evaluation, as youknow, Senator, for the last 60 years or more. It's a well-accepted

practice. More than two-thirds of the employees of the UnitedStates are covered by some formal kind of job evaluation and everyother employer who doesn't use a formal job evaluation uses someway of looking at jobs to know that the forklift operator gets morethan the janitor and the typist gets more than the file clerk and. soforth. So clearly it is what industry has been doing.
I think what the problem is is that you took a standard methodof doing job evaluation that many people aside from Willis havebeen using over the years, and then you did this terrible thing, ofthinking you should implement it. Now that's where the problem

came in. Employers have used it but they have used it on a twO-track system. Basically, they do pay more for skill, effort, and re-sponsibility for all jobs, but they do it with respect to men's jobs onone track up here and with respect to women's jobs down here andthey do go up as the skill, effort, and rer n"nsibility goes up.What really has happened here is tnat the employers werealways defending job evaluation and the unions were always fight.'ing them because the unions frequently did not want a scientificsystem for evaluating wages. There has been a role reversal againonce we've gotten into the discrimination area. So once really theemployers' method of evaluating jobs began to be used to show dis-crimination, many employers started to run away from it, but Ithink they're really hoisted on their own petard to that extent.This is an accepted theory. Granted, there are different ways ofdoing it, but it certainly is an accepted theory.
Senator EVANS. Giving a correction, I wonder if you have anycomment on the thesis I \tried to bring forth that rather than horri-

fying people with the thought of nationwide job evaluation groupsthat would invade every industry and every company, that Govern-ment has a legitimate right to determine its internal alignment ofjobs. Since governmental salary setting, if applied broadly, is apretty important part of the marketplace, that that in itself wouldallow the market to work and would more rapidly than some wouldsuggest change the whole landscape in the private sector and
would be sufficient to get the job done.

Mr. NEWMAN. Weil, I would totally agree. The Governmentreally becomes a pace-setter. It's a little hard for Government tosay I only pay what the market pays. It's a major market. It's alittle hard in Washington, DC, for the Federal Government to say,"I only pay what the market pays," as it was in Olympia, WA, forthe State to say, "I pay what the market pays." In a way, theychase each other around in circles because clearly the largest em-

Li
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ployer is the leader and it's the largest employer that basically gets
followed to a very large extent.

So there's no question in my mind that a change in government
is going to have ramifications throughout public employment and
private employment. Particularly if you change the Federal
system, I think that becomes the grandmommy of them all and all
the State actions ha' some relationship to it, and it really sets the
whole pattern. I totally agree that that's a key. Everything comes
tumbling down if you change things at the Federal level.

Senator EVA1S. I might just comment, Madam Chairman, that
all of the ;controversy and all of the complaints are not confined in

my experience to the whole concept of cc ,reparable worth. We used
;.o get a large number of legislative and private citizen complaints
about the prevailing analysis which we did to attempt to reflect the
marketplace as it then existed, each by any of them as we would go
through the pi wess of establishing from the broad survey as we
did what wages were being paid in the other governmental units
and in the private sector, we found just as many complaints about
that and its validitylegislators saying, "What do you mean, a
legal secretary should get this much? I don't pay my legal secre-
tary anywhere near this much"the difference between being a
single practitioner in a small farm community as opposed to a legal
secretary for a large law firm in a major city in the State. There
are just all sorts of disparities in attempting even to reflect the
marketplace.

I suggest that as we're going to get all the complaints anyhow,
we might as well do it by leading the pack rather than reflecting
the pack.

Mr. NEWMAN. I might say with respect to that, that during the
Washington State trial the Director of Personnel, Leonard Nord,

who the Senator knows well, testified as to the fact that bringing
in these increases by implementing the comparable worth system
would be disruptive to the work force because some people would
get big increases and that would upset somebody else. There, we
were dealing with the kind of wage surveys the Senator was just
talking about. We had particular examples where particular classi-
fications, as a result of the market survey that the State did, got
exactly the 25more than thatI think about a 27- or 28-percent
increase and that happensnot in every classification, but typical-
ly that kind of thing happens. That was not disruptive, you see, be-

cause people expected that based on the market survey, but it
would be disruptive if you did it in order to institute some sort of
comparable worth s, stem.

I think it. becomt 4, to some extent, a question of what people are

used to.
Representative SNOWE. I just have a couple more questions. You

mentioned in your statement that AFSCME has filed other cases
with the EEOC. Are these cases similar to the AFSCME v. State of
Washimton?

Mr. NEWMAN. Yes.
Representative SNOWE. So there is nothing unique about them?
Mr. NF,WMAN. The State of Connecticutas a matter of fact, the

same evaluator is doing the State of Connecticut as did Washington
State, Norman Willis. Approximately the same number of job clas-



sifications are involved, about 3,000. I have been told by him thatthe evai nations come out about the same way, very close, eventhough they're different and use different committees to do it, it'sreally very hard to say that's a different case.
Representative SNOWE. You also note in your statement thatAFSCME affiliates, in New York and Los Angeles and San MateoCounties negotiated upgrading for female-dominated classificationwithout doing a formal study.
What considerations were taken into account in these negotia-tions and how important are job evaluation studies? I was interest-ed to note what Ms. Hartmann said and how the National Acade-my of Sciences viewed' job evaluation studies that are behind thestate of the art, in her words. Could you comment on that?Mr. NEWMAN. Well, they do differ. There are variances. What Ithink you will find, however, is whichever one you use, you findroughly the same results with minor deviationsI lost the pointgive me your quegtion again. I'm sorry.
Representative SNOWE. First of all, talking about the cases, theAFSCME affiliates who negotiated upgrading female-dominatedclassifications.
Mr. INTEwmAN. OK, I haire it. They would do that on the basissometimes of just looking at LI. job. It has not been uncommon inthe industrial world for a union come in and say this job is un-dervalued, anybody looking at that job can tell it should be higher,and sometimes results come about in that way without any formalevaluation. Sometimes it's formal. Sometimes the union and an em-ployer will get.together and say, OK, we disagree, let's get an eval-uator and let's agree on who that is. Sometimes it comes aboutthrough a grievance that gets filed and it may go to arbitrationand the arbitrator may hear evidence from both asides and make adecision. This, by the way, is done in equal pay cases as well, wherejudges hear testimony and they may hear a job evaluator fromboth sides and he decides where they're coming out.I think it's important to stress that you don't need job evaluationto show that discrimination exists. I think when you get into theremedy stage of how you remedy the discrimination you're going toneed to look at things more carefully, but let me give an example.Without the job evaluationand again Washington Statewenoted, for example male barbers were getting higher pay thanfemale bc,tuticians. Now you don't need a job evaluator to knowwhether you need more skill to take care of Lisa's hair with per-manents and so on than to take care of mine. The judge sat upstraight when he heard that. We looked at entry level jobs wherethe requirement was high school. That's all the State required andthere were 35 jobs requiring high school, roughly 35 or so, and thejobs that were predominantly women and the jobs that were pre-dominantly men were segregated, and we found the same 20- to 25-percent wage spread. Next, we took those jobs that didn't requirehigh school, without looking at job evaluation. This was the Statestandard of what did you have to have to get that job. No highschool over here [indicating}, you have that same 20- to 25-percent

spread. Those kinds of things were there and I think they are goingto be there anywhere. They're in the Westinghouse case where
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women were hired at grade 8 and men were hired at grade 13. I
could go on with that.

Another Washington State one, retail clerks were one category
and about 10 years ago they decided to split them into categories,
retail clerks and another one, liquor store clerks. There's still a
market survey. It's interesting how you can play with a market
survey. They then compared them with a different group of people,
the grocery store clerks and the retail people compared with de-
partment store people, and the result was a 28-percent spread. So,
it happened that the retail clerks were women and it happened
that the liquor store clerks were men.

There are those kinds of things where the State itself at one
point put them together and then, purely for arbitrary reasons, you
have one particular group going before a personnel board causing
that change to be made.

So, I underscore that while job evaluation is clearly helpful, it
(lead-, is a way to really do this, and I would advocate that, but I
would not suggest that one can show discrimination in a courtroom
without the job evaluation and a court might then order and has
orderedcourts have ordered job evaluations to determine the
remedy, and to the extent people don't want a court o do it, which
I think most people don't, then it militates in favor if people doing
things on a more voluntary basis.

Representative SNOWE. Is it difficult for an e ployer to prove
the fact that they are not discriminating? For ex mple, the four de-
fenses used under the Equal Pay Act and the fense that's incor-
porated in title VII says, using any other facto other than sexis
that so difficult for an employer to prove?

Mr. NEWMAN. No; I don t think so. But/ there are threeof
course, merit.

Representative SNOWE. And seniority.
Mr. NEWMAN. And quality or quantity of production. But any

other factor other than sex is for an employer to show why there is
this disparity. If' the employer has a valid reason for showing this
disparity, it can show it.

Again, in Washington State, reasons were offered. The judge did
not find them acceptable, but clearly they could be shown.

Representative SNOWE. If the employer is not discriminating,
then it shouldn't be so difficult to prove why a certain job is ac-
corded specific pay?

Mr. NEWMAN. I would not think so, no, but if' the defense isthe
main defense in Washington State was that they followed the
market. That was basically saying that if' other people discrimi-
nate, we will, too.

Representative SNOWE. Thank you very much, Mr. Newman. I
appreciate you being here today.

Mr. NEWMAN. I appreciate you having me.
Representative SNOWE. Next we have a panel of economists,

Cotton Mather Lindsay, professor of economics at Emory Universi-
ty, and Mark Killingsworth, p .ofessor of economics at Rutgers Uni-
versity. We welcome both of you gentleman. Why don't you begin,
Mr. Lindsay.
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STATEMENT OF COTTON MATHER LINDSAY, PROFESSOR OF
ECONOMICS, EMORY UNIVERSITY, ATLANTA, GA

Mr. LINDSAY. My.name is Cotton Lindsay. I'm a professor of eco-
nomics at Emory University in Atlanta, Ga.

I have been involved in, research on topics related to the effect of
discrimination on wages for about 6 years. I might add that my
wife is a professional-reading therapist, my mother is a corporation

_president, one of my sisters is a chemist and another sister is a
CPA. So my interest in the topic of pay equity for women is, there-
fore, more than purely academic.

I would like to discuss two issues relating to the implementation
of the comparable worth doctrine. The first concerns whether there
is a pay equity problem to be addressed with such a policy. Certain-
ly we know that women make less than men on average. The ques-
tion that is raised by the pay equity debate is far more difficult to
answer than this. That question is whether the wages of women
are less than men would earn in the same circumstances. There is
far less agreement on this question than on the existence of a wage
differential.

Second, I would like to discuss the effects of universal enforce-
ment of the comparable worth doctrine. In my view, too much at-
tention in the recent debate over comparable worth has been di-
rected toward the alleged defects and injustices it is intended to
correct. Too little attention has been paid to what this untested
doctrine will do to the American labor market. Comparable worth
is not the only way to achieve pay equity. Vigorous enforcement
equal opportunity rights for women, already on the boo ry, will
ensure that women are not barred from economically mgr reward-
ing careers. Reliance on this established and proven'remedy will
entail none of the undesired side effects ofo-mparable worth.
TI- se effects extend far beyond the question -6f whether employees
can or ought to be required to raise the additional money to pay
women comparable wages. I am convinced that implementation of
this policy on an economywide scale would create severe incentive,
employment, and productivity problems for the American economy
to the detriment of both female and male workers.

The first hypothesis at issue maintains that a substantial portion
of the large observed pay differential between men on average and
women on average is due to discrimination. Surprisingly, given the
intensity of research here over the past decade and a half, very
little evidence has been brought forth to support this view. On the
contrary, many otherwise clearheaded social scientists seem to
regard the existence of pay disparity as proof that this disparity is
the result of discrimination. One might, with equal legitimacy
prove that the pay gap is simply the reflection of women's inferiori-
ty to men in work. Few would find the latter argument convincing,
and let me hasten to add that I find it totally unappealing. My
point is that documentation of a pay gap does not permit us to
assess the superior prediedve power of either hypothesis.

Nor are we limited to these two alternative explanations. A
number of quite plausible explanations for the pay gran have been
advanced in recent years which are also consistent tl observe-

.")
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tions on men's and women's earnings. Let me briefly discuss a few
of these which have been studied by economists.

The first is an application of one of the aldest, principles of eco-
nomic' theory, the division of labor..Main Smith argued _that the
productivity of each worker may be increased through specializa-
tion in a few tasks that may be practiced until they are perfected.
We observe this principle in practice in the organization of family
households. Typically, the husband specializes in work outside the
home, while the wife specializes in home-based activity. Husbands
bring home the bacon, and wives cook it, so to speak.

This division of labor has important consequences for wages of
each sex among married men and women who hold jobs. Married
'women who work outside the home seek different sorts of jobs than
their spouses. As husbands are specialists in wage fiarnhig, their
jobs and careers dominate family location and moving decision.
When husbands move to better their prospects, wives must also
move, often to the detriment of their careers. Married women,
therefore, seek careers for which the requisite skills are transferra-
ble from one location to another. For similar reasons, working
mothers value jobs with more flexible hours and shorter commut-
ing distances.

Why do jobs with these characteristics attractive to married
women pay less? A second time-honored economic principle tells us
that one rarely gets something for nothing, and this applies to at-
tractive jobs, as well. Married women will not accept work involv-
ing expensive retraining, rigid schedules, and long commutes at. the
samc. wages offered in more attractive jobs. On the contrary, they
will offer their services in the more attractive jobs at lower wages
than can be earned in the less favored occupations. This same fea-
ture of the labor market explains why jobs involving risk of injury,
physical or mental stress, and extensive time away from home pay
more to members of each sex.

This division of labor hypothesis has been tested by James
Gwartney and Richard Stroup 0973). These economists reasoned
that, both single women and single men are similar in their inabil-
ty to exploit the gains from the division of labor within their
households. Factors which make certain jobs more .tractive to
married women are less desirable to single workers of both sexes.
The wages of single men and women therefore provide a natural
experiinent. If discrimination is responsible for wage disparity, it
should operate with equal force on the wages of si,igle women, too.
The wages of single women should be depressed relative to single
men to the same extent as one finds, between married men and
women, if' discrimination iC '-'c cause of this wage gap. Yet, when
wages were compared among this unmarried group, virtually no
difference was observed. This finding is inconsistent with the dis-
c;:mination hypothesis.

Now let. us turn to a second hypothesis for the wage gap. Accord-
ing to this view, the wage gap reflects different effects of experi-
ence on earnings. Experience is associated with increased earnings
because workers invest in training both on and off the job. This re-
lationship between experience and earnings is conditioned by four
principlei.: One, for any given level of experience., the more intense
has be n ihr investment in i!saining, the higher will be the wage
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rate. Two, tend to diminish and become obsolete over time.
Therefore, the more ..ecent has been the experience, the less time
skills will have had to atrophyi and wages will '..gain be higher.
Three, work interruptions interfere with the try 'ping process and
make it more costly. Four, as workers must be employed to obtain
the benefits of training, investment in job skills will be less attrac-
tive to workers who expect to be only inte..mittently employed over
their working lifetime.

These four principles taken together explain a wage gap without
discrimination. Because most married women leave the labor force
for some time to bear and care for children, investment in training
costs them more and is less attractive. They will rationally invest
in it less intensively, and for given. levels of experience, they will
have less. For given levels of experience, women will have accumu-
lated less training, and this training will have depreciated more
than will be true of men with the same experience. Women with
the same experience will earn less.

Unlike the division of labor test performed by Gwartney nd
Best.Stroup, this so-called human capital hypothesis is difficult to est.

An effective test requires the researcher to include a variable for
anticipated intermittency in labor force, and such a variable is un-
derstandably difficult to construct from existing survey data. Find-
ings have therefore been mixed, but there is no disagreement on
the fact that women experience more intermittent employment
than men. Women college graduates have a lifetime labor force
participation rate of only 41 percent, and this rate is even lower
among women with less education. Findings supporting an effect of
intermittency on wages have been reported by Jacob Mincer and
Solomon Polachek and by Elizabeth Landes. Mary Corcoran and
G.W. Duncan have found a much smaller effect, and analysis of
this hypothesis is continuing.

In my view at this ,knoment, however, one can conclude that at
least some of the observed difference in wages is not the result of
anything more than the fact that men and women with equal expe-
rience ao not, on average, have equal skill. Experience is thus a
biased measure of skill, and it is skill differences that are responsi-
ble for wage differences.

A third hypothesis concerning the wage gap is that it represents
nothing more than a statistical artifact. According to this hypothe-
sis, women and men with equal education and training are paid
equal wages, but when one or both of these factors is measured
with error, a bias is introduced giving the appearance of a wage
gap. This will be true even when the measurement error itself' is
biased so long as the explanatory variables are themselves correlat-
ed with gender.

Masanori Hastijmoto and Levis Kochin have examined the effect
of this bias in explaining the wage gap between h!ack and white
males with encouraging results. Virtually, the entire observed gap
between these groups---22 percent disappeared when a procedure
was used which eliminated the effects of this statistice.1 bias. Sup-
port for this interpretation of the gender gap may also be found in
the results of Richard Karnalich and Polachek.

Iii 5ummurv, there are several hypotheses grounded in economic
principles that are consistent with the observation of an apparent
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gap between the wages of women on average and men on average.
Statistical tests of the explanatory power of these hypotheses is
generally supportive, and there are others that remain untested. I
am not familiar with any similar tests of the discrimination hy-
pothesis. On the contrary, I have never :seen formulated a method
for a direct test of the proposition that discrimination accounts for
any of the observed wage gap.

One of the reasons for this dearth of testing of the discrimination
hypothesis is that it is very difficult to develop from standard eco-
nomic principles a theory in which race or sex prejudice can
produce a wage gap. On the contrary, standard economic theory
suggests that the presence of discrimination by employers or male
workers leads to segregation of workers among employers with no
difference in wages. The reason for this is quite simple. As long as
workers are free to choose their own employer, employers have no.
control over the wage they pay to any worker. Competition in the
labor market prevents employe, s from paying any employee less
than he or she is worth. If women workers are equally productive,
and a prejudiced firm seeks to ply them less than men, women will
offer their services to other firms where they are appropriately
paid. The end result is segregated employment. Men only are em-
ployed in prejudiced firms and are paid what they are worth in

jobs. Women and men will both be employed in unprejudiced
firms and will be paid what they are worth in those jobs. Wages
will be equalized across the two sets of jobs by men. These workers
who do not suffer the effeets of prejudice will shift from one em-
ployer to the other until the same wage is paid in both.

It is sometimes argued that the wage gap is the result of the fact
that women are "crowded" into low paying jobs while men fill all
the higher paying jobs. This view rests on an ambiguous and un-
usual usage of the word "crowd" as a transitive verb. Economic
theory recognizes no such distinction as intrinsically high or low
paying jobs. The wages in each occupation are determined by the
demand for workers and the numbers seeking employment in each.
The wage structure across occupations reflects the flows of workers
into each. Some occupations pay more than others because quali-
fied workers of either sex cannot he induced to accept these jobs at
the same wages paid in occupations offering better working condi-
tions or lower entry costs. Is this "crowding" in any meaningful
sense?

It may. of course. be argued that women have no choice; that
they are excluded from the occupations which pay more, but I find
this argument difficult to credit. Elsewhere, I have calculated that
if' the lull wage gap is the result of discrimination, the typical cor-
poration could increase its profits by (ii percent each year by
merely replacing all male employees with females. Such a firm
would suffer no loss of productivity and COUld lower its wage bill by
3:i percent for each male worker replaced. While it may he true
that some,' perhaps many, firms are willing to pay such a price to
discriminate, I am convinced that most would find the attraction of
Hich an entrepreneurial coup irresistible,

Competing private firms are unable to pay workers less than
they it worth to other firms. Some employers are in a position to
pay 440i mw' ` than they are worth, however. It is here and
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here alone that standard economic theory provides scope for .wage
effects of discrimination. If wages are above the competitive level,
an. excess supply of workers will seek these overpaid jobs, and a
prejudiced employer may pick and choose. Few such havens from
competition exist in the private sector, hoWever. Competition and
the profit motive influence firms to pay each worker no more than
is necessary to keep him or her. Only in Cases of wage regulation
such as the minimum wages set under ti. ',.Davis Bacon Act is dis-
crimination by private firms protected in this way.

There is reason to believe that Government employers have
greater scope for discrimination from this source. There is httle in-
centive to restrict wages for Government jobs to the minimum re-
quired to attract qualified applicants. The cost reductions achieved
through such stewardship are not paid out in dividends to clamor-
ing investors; government managers receive as their reward only
the gratitude of a remote and insensitive electorate. In some cases,
the attraction

consideration
association with workers of his Or her own kind

may outweigh consideration of that gratitude. .

If prejudice does produce wage effects in these cases, the pre-
ferred solution is not the comparable worth formula of raising the
wages of women Govntnent workers to parity with the wages of
men. Why should scR women be overpaid simply because some
men are? The efficier soiution is to eliminate overpayment for all/
If wages in all Go, ornment jobs were lowered to competitive levels,
managers of Government enterprises would no longer have scope
for discrimination, and taxpayers would receive a bonus besides.

If wage parity is all that matters, we can certainly achieve it.
One way to ensure equal pay is to enact legislation requiring that
all employees of all organizations, both public and private, be paid
the same wage. This is the ultimate comparable worth formula.
The only compensable factor under this scheme would be appear-
ance at the workplace during specified hours. Such a system Would
create chaos, of course, but it would eliminate wage disparity.
Clearly, this proposal would never be adopted in any country be-
cause its cost far exceed any perceived benefit.

It is not a silly example, however, for it contains all the defects
of the comparable worth doctrine, while admittedly exaggerating
them. The defects are the result of the inability of the job evalua-
tion studies to measure and incorporate all factors important to
market wage determination. No proponent of the job, evaluation
process would claim that any job evaluation system accurately
measures all factors that determine what wage the market would
set for each job. On the contrary, sopie proponents of a comparable
worth argue that market conditions contain a residue of discrimi-
nation's wage effects and should be ignored in a job evaluation
process. The effects of equalizing all wages and of adopting a stand-
ard comparable worth plan, therefore, differ merely in degree. Con-
sider., therefore, the results of perfectly comparable pay.

The first effect would be that no one would collect the garbage.
Why would anyone accept this exhausting and unpleasant job han-
dling society's debris when easier work earned the same pay?
Being a lifeguar d at a country club or a crossing guard at a busy
intersection would pay the same wage. A free labor market allows
these wages to adjust until adequate numbers itre willing to do so-

(
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ciety's dirty work. Perfectly equal pay merely exaggerates the
problems that would beset attempts to use job evaluations to make
wages comparable.

Job evaluations cannot be so finely scaled as to admit precisely
the correct weights and measurements for all working condit 'ins.
Too many applicants will seek jobs that are overpaid and too kw
will seek those for which insufficient weights were assigned. A
sirhilar story could be told describing a wholesale migration of
workers from the North and West where the cost of living is high
to the Sunbelt where living is cheaper. Certainly no one would live
in Alaska if wages were equal everywhere.

Another effect would be that no one would change jobs. As tech-
nical change opened tip new opportunities and made some occupa-
tions obsolete, no one would leave his or her old job for the stress-
fui uncertainties of settling in to a new .one. New jobs would
remain unfilled or fill up very slowly as young workers trickled in.
New plants opening up in new locations would have difficulty per-
suading workers to pick up and move to the new facilities. Similar-
ly, I see no means by which job evaluations can incorporate.. factors
permitting dy, amic adjustments to changing market conditions
like these. .

No one would develop skills. If entry level jobs paid the same as
jobs requiring extensive and difficult training, who would bother?
Who would ever become a master electrician, a concert pianist, a
cabinetmaker, a doctor, or an accountant? Lekning these skills is
costly in time taken away from the labor force and in schooling.
Job 'valuations give points for education, but do they give the
right, number of points to the types of education that the market
values? Job evaluations occasionally award points for experience,
too, but experience by itself is worthless. It is the skill obtained
through years of on-the-job training that increases _productivity
and, -therefore, market- evaluated worth. Can job evaluations distin-
guish between skill and experience?

Finally, and perhaps most importantly, with perfectly equal pay,
no one would work. If wages are calibrated strictly on the basis of
job characteristics rather than performance, who, indeed, will put
forth the effot to:achieve anything but the bare minimum neces-
sary to stay employed. Under a market wage system,. effort is re-
warded with raises and promotions. Underachievers remain under-
earners. With comparable worth the focus of attention 'in determin-
ing wages is shifted from performance and productivity to points
and weights. By rating jobs rather than people, job evaluations
dilute the incentive to be a productive worker and encourage in-
stead the accumulation of factors important to the job_evaluation
itseic. Statistical indicators of qualifications-take precedence over
the _bservations of foremen and managers who themsleves have an
important. stake in worker productivity. If nothing but paper quali-
fications are required for securing and holding a job rated at a par-
ticular wage, then paper is aii that will be produced.

Admittedly, their? effects have been exaggerated by my example
of perfectly comparable pay. Make no mistake about it, though, the
differences are merely matters of degree. Comparable worth will
cause shortages in some occupations and queqes of unemployed
workers in others. It will discourage job mobility and investment
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by workers in improving their skills and, finally, it will reduce the
incentive to put forth effort and to compete. At a time in which
American labor productivity growth is lagging far behind that of
\workers in other countries, we cannot afford compr cable worth.

Representative SNOWE. Thank you, Mr. Lindsay.
Mr. Killingsworth.

STATEMENT OF MARK R. KILLINGSWORTH, PR011'ESSOR OF
ECONOMICS, RUTGERS UNIVERSITY, NEW BRUNSWICK, NJ

Mr. KILLINGSWORTH. Thank you. I am a labor economist at Rut-
gers University in New Brunswick, NJ, and I can't help but think
of a story which is a true oneI'm changing the namesthat goes
back to the days when virtually all economists were male. We're
now doing better than that. Btr% back in the days when virtually all
the economists were male, two couples, the husbands of which were
economists, met and one couple was moving to take an offer at a
new university and the wife of the couple was complaining that the
house they had sold had seven rooms, two bathrooms, and a large
garage. The house they were buying in the new town had three
bedrooms, one bathroom, no garage, and cost them twice as much
money. And she just couldn't get over that; and the husband of the
other couple, whom I will call Paul, said, "Wel,l, that's obvious. The
reason is just simply that in relation to supply, demand in the area
that you're moving to is a lot higher and that explains it." Paul's
wife at this point interrupted and said, "Oh, .Paul, just for once
can't you think like a human being instead of like an economist?"

On the comparable worth issue, I am reminded of the line in
"1066 and all that" about the difference between the Cavaliers and
the Roundheads in the English Civil War. The Cavaliers were
wrong but romantic, whereas the Roundheads were right, but re
pulsive, and I want to try to avoid being repulsive but also try to
be right.

The problem to be addressed by comparable worth, as I under-
stand it, is discrimination against women and, in particular, two
kinds of discrimination. No. 1, a concentration of women in a rela-
tively small number of very low wage jobs and, N. 2, a situation
where people feel that pay in these jobs is "artificially depressed"
and atthough it may seem and in fact I think to many people does
seem tliat those two statements are just different ways of saying
the same thing, it strikes me that those mai, actually be different
complaints in a certain sense which I will acidress later.

Now as -a proposed solution to that problem, comparable worth is
essentially involved, as I understand it, with the following: a direct
intervention into the setting of pay not in some sort of uniform na-
tional way but rather on an employer-by-employer basis looking at
what goes on within a given firm, to require a given firm or em-
ployer to raise pay in predominantly female jobs where those jobs
are found to be ,mparable to higher paid predominantly male
jobs, and compur would be defined or measured in terms of a
job evaluation that would award paints to j, ;,s according to skills,
effort, responsibility and working conditions, generally defined.

Now I think that although I warmly share the conception of the
problem to be addressed and in particular think that the alleged
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.manifestations of discrimination indeed are, I think it's important,
to ask is comparable worth necessarily the solntion? Was prohibi-
tion necessarily the solution to the drinking problem that this
country had and in fact still has?

I think that althoughione may quarrel about the evidence of the
existence of a problem and what it means, one could also legiti-
mately say we agree that we've got a problem, but the question re-
mains, what's the solution?

Well, it seems to me that's considered as a solutiorsto these prob-
lems, which in my view undeniably exist, the whole concept of com-
parable worth is simply fallacious. Let me explain what I mean by
that.

.No. 1, even in a society where all employers were literally gender
blind, there's absolutely no reason on earth to believe that jobs
that job evaluation finds to be comparable are necessarily going to
get the same pay.

I guess an example of that comes from Sharon Smith, who's a
former colleague who's now at the Federal Reserve Bank in New
York. Her example is the following: imagine that we have two
translators, one who translates French into English and the other
translates from Spanish to English. Suppose we do a job evaluation
of those two jobs end I think a priori both of them require essen-
tially the same sort of training. Both of them, I would think, a job
evaluation would say required the same efforts and had the same
responsibility, and unless the employer in question was kind of un-
usual., it would be kind of surprising if they didn't also require the
same working conditions.

So the job evaluation would rate these two translator jobs as
comparable and therefore would require that they be paid the
same wage at this given individual employer.

Well, suppose we discover that the employer that we're talking
about is located in Miami, or perhaps to take an example closer to
home, in Boston. Is there any real way to be sure that even if all
employers were literally gender blind those two jobs would in fact
pay exactly the same wage? I don't think we have any idea at all
whether that would be true.

To take the Miami case, it might very well be true that there
would be a large supply of people qualified and able to be Spanish-
English translators. That would mean that the pay flr Spanish-
English translators would probably be lower than the pay for
FrenchEnglish translators in Miami. On the ether hand, Miami is,
of course, the center for business with the S1 .finish- specking world
so therefore it might very well be true that the demand for Span-
ish-English translators in Miami would be a good deal higher than
it would he in other parts of the country even in relation to the
supply. If that were tree, then the Spanish-English translators
might very well be making more money even in a society that was
completely g ,nder blind.

So it seems to me, No. 1, that there is simply no reason for think-
ing that jobs that are comparable in terms of a job evaluation
would necessarily get the same pay even in a society where all em-
ployers were literally gender neutral.

Thy reverse case of that is that I also see no reason to believe
t hat jobs that job evaluations find are not comparable would neces-
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sarily get different pay. Here an example is that of the police. I
think many of us would agreeI do because I'm not a policeman
that being a policeman is a dangerous and arduous sort of job and I
think it not unlikely that a job evaluation might very well award
more points .to police work than ti.) various kinds of clerical jobs for
precisely that reason. So then, under comparable worth, paying a
premium wage for police officers would be justified, justified in
terms of the comparability study that was done.

Well, now let's ask would it in fact be necessary if the employer
of these police and these clerical workers, let's say State govern-
ment, would it in fact be necessary for State government to fill all
police jobsin order to do that, would it be necessary to pay a pre-
mium wage? I don't think we have any idea whether that' in fact
would be necessary, and in particular, if enough people think of
office jobs as boring and police jobs as exciting, then they might
very well be willing to take less and be police officers rather than
take clerical jobs.

As an example of that, every 2 or 3 years in New York City
when they give the police exam, the city has to rent auditoriums at
high schools and set aside space in various city office buildings.
There's a mc'.) of people, something like 20,000, who take the police
exam to qualify they hope for 1 of appr .ximately 500 openings. So I
think there may be a good deal to this example. It's not I think
entirely hypothetical.

Now since one often hears debate/about does the market or does
the market not justify paying various different jobs different
wages, I think the second difficulty' with comparable worth is that.
to the extent that it simply gays,' the market is invalid or tainted
because although Killingsworth comes up with these hypothetical
examples about .41at would go on in a gender blind society, we
don't have a gender blind society. We know that there are plenty of
employers who discriminate, and I agree with that, but I think the
difficulty is that, although it's certainly true that what we see in
the marketplace now is clearly influenced quite heavily by employ-
er discrimination, at the same time, comparable worth in saying
we need to do something without reference to the market, is
making a serious error. And the reason is that in a sense the prob-
tem about employer discrimination is not that it makes markets in-
capable of functioning but rather that they function all too well. In
particular, if' you simply raise the pay in low wage jobs of a given
employer, then you are going to reduce opportunities for employ-
ment in those low wage jobs without creating additional opportuni-
ties for employment in higher wage jobs. And to the extent that
comparable worth simply says raise the pay in these low paying
jobs, that's exactly what's going to happen.

Again, unfortunately, the market works and in many respects it
works only too well, better than in fact the advocates of compara-
ble worth recognize, unfortunately, but again, I think one has to
deal with facts and the way markets actually work. One ignores
the operation of actual markets at one's peril.

Now the final thingand I'll be brief' on this because Mr. Lind-
say has already alluded to itemployer discrimination is. not the
whole story. It seems to me that an awful lot of concern about
recent Supreme Court decisions reflects that view. I don't think

A
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one is being silly in saying that employer discrimination is not the
whole story. There's an awful lot of discrimination that goes on
before men and women or boys and girls ever get into the labor
markets that shapes. the choices that people make before employers
ever get to them. Employers have to deal with the labor force as it
gets created and as it enters the job market for the first time, and
a lot of the differences between men's and women's outcomes in
the labor market can be attributed to those kind of phenomena
rather than to direct discrimination by employers.

Now I have mentioned or at least alluded to consequences of im-
posing comparable worth. I have some lengthy and I suppose from
the standpoint of this committee ratified discussion of what eco-
nomic analysis leads one to think would happen, but sweeping all
that aside, as I think nany might want to do, what we're left with
is the question,, well, do you really know in fact whether these aca-
demia nuts c macadamia nuts and their predictions would actual-
ly be borne out? We need to ask, is there any actual evidence that
all these dire consequences would in fact ensue?

I'm afraid the answer is yes, for basically the reasons I have
given. If you look at the experience in Australia where they've had
comparable worth now for approximately 12 yearsthey call it
equal pay for work of equal value, but it boils down to essentially
the same sort of thingwhat has happened in Australia, at least
for the period .that the two Australian economists studied it, was
that the relative rate of growth of employment for women was cut
by a. third. In other words, the rate of growth of employment for
women relative to that of men was cut by a third, from roughly 4.3
percenta!!,e points down to something like 3 percentage points a
year in excess of men. That's not a trivial effect of the comparable
worth policy. That's the effect as of 1977. If it were studied from
1977 to 1984, as it hasn't yet been, then it might very well prove to
have had a greater effect over the longer period of time. I don't
think that's something that one can afford to ignore.

The second effect of comparable worth in Australia was to put
approximately a half of a full percent, that is 0.05 of a percentage
point, onto the existing unemployment rate for women in Austra-
lia.

I want to emphasize that these are, other things being equal ef-
fects, meaning that abstracting from just the normal trends and
cycles in the ,inployrnent and unemployment pates of women, what
comparable worth does is to aggravate on the one hand the unem-
ployment effect and. on the other hand, to modify or attentuate the
growth oremployment. In the absence of comparable worth in Aus-
tralia, the graph of women's employment growth would have been
higher and the graph of women's unemployment rates would have
been lower.

Now if comparable worth is so badand I do think it's so had for
the reasons I've indicated and discuss at somewhat greater length
in my prepared statement -I think it's incumbent upon me to say
a little something about .1ternatives.

No. 1, I think the old-time religion, the old ideas if you like, of
title VII and other kinds of conventional anti-discrimination meas-
ures are worth looking at. The fact that they are not now enforced
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may mean that it might be a good idea to get different enforcers,
but it doesn't mean that if they are enforced those laws can't work.

In particular, the essential difference between comparable worth
and title VII sorts of remedies it seems to me is the following:
What comparable worth does is make it more expensive for em-
ployers to employ low wage predominantly female labor with I
think predictable consequences. What title VII does is to make it
more expensive for employers to treat identical men and women
differently and provided a titl VII remedy is pursued, employers
are therefore finding that it becomes more costly for them to ex-
clude women from higher 'wage jobs, to pay men and women doing
the same jobs .differently. Wages rise for both reasons. Women get
paid more for doing the same job and, second, they also can mi-
grate if they are qualified from low paying jobs to high paying jobs.

There's a third indirect consequence because as women leave low
paying jobs for high paying jobs, the supply of labor for low paying
jobs is reduced and provided wages adjust to that scarcity wages in
the low paying jobs are going to rise too as a consequence of con-
ventional title VII type remedies.

Now I said provided, and that goes back to what I said at the
beginning; namely, people feel or hove said with striking regularity
that they think that pay in low paying predominantly female jobs
is artificially depressed, and when they say that, some of them may
mean it's artificially depressed because of discrimination, but it
strikes rte that, they may also be saying that may be a wedge that
the artificially depressing of wages in some of those low wage jobs
may be :4.ue to something quite different from discrimination;
namely, to what I would call cartelization or monopsonization of
the labor market, a situation where employers far from competing

. with each other for labor and find they don't do very much compet-
r ing because there's a large oversupply, in fact, instead, conspire
and collude together to keep wages down in a formal wage fixing
agreement which in principle is very little different from the sort
of price fixing agreement that producers often collude to work out.

Now there has been some testimony in prior hearings that there
may in fact. be various kinds of collusive employer wage fixing
agreements and those agreements, if they do exist and if there has
been that sort of collusion, monopsonyif those agreemrnts exist,
then Milt they are doing is quite clearly to hold wages down and
prevent them from adjusting. That, in turn, may help account for
the stories that one hears about widespread shortages in various
jobs and yet wages don't go up in those low paid, predominantly
Cemale jobs where there are such shortages.

So I guess the conclusion I come up with is that title VII and per-
haps also very different remedies that nobody has really tested or
though If very much may be far preferable to comparable worth.
And tin, intested remedy that I will simply conclude on is more.
effectivf .'nforcement and possibly an amendment to the antitrust
laws to prevent the sort of collusive employer wage fixing that, if it
exists, can clearly have an artificially depressing effect on tilt
wages of women.

iThe prepared statement '01 Mr. Killingsworth.

I .1



PREPARED STATEMENT OF MARK R. KILLINGSWORTH

In my testimony today I want to focus on the following points:

"Comparable worth" is conceptually flawed. It embodies a

fundamental misunderstanding of how real world labor markets

operate and how employer discrimination harms women. Even if

employers were completely gender-blind, there is no reason to

expect either (i) that "comparable" Jobs Would necessarily receive
the same pay, or (ii) that non-"comparable" lobs wo6ld necessarily
receive different pay. Indeed, "comparable worth" may well serve

to justify and protect pay differentials between jobs that are a
consequence of employer discrimination.

Requiring equal pay for jobs of "comparable worth" will make the.
economic lot of many women worse, not better. Comparable worth
will raise women's unemployment rates, reduce the rate:at which
women are entering predominantly male jobs, and reduce employment
in predominantly female jobs.

Although it would be a serious mistake to adopt comparable worth
legislation, it would be an even more serious mistake to ignore
what its proponents are saying: that pay in female-dominated jobs

is artificially and unjustly low. The real question is how to

tackle this problem, not whether it exists. Conventional
antidiscrimination measures (e.g., Titles VII and IX of the Civil

Rights Act) can raise pay in predominantly female jobs without

giving rise to the adverse side-effects that would occur under 1
comparable worth policy. Serious thought should also he given to
an unconventional, antidiscrimination measure that may have great

potential: vigorous enforcement and, if necessary, amendment of

the antitrust Lows to attack employment cartels that seriously

disadvantage women workers.

1. Conceptual Flaws in the Concept of Comparable Worth

According to Ahe comparable worth doctrine, two jobs are said to be of

comparable worth" if they are comparable in terms of skill (e.g., education and

training requirements), effort, responsibility and working conditions. For

example, if one must acquire more training in order to perform job A than job B,

or if one experiences less pleasant working conditions while doing job A than

job B, then iob A might be said to "cost" more and therefore to be "worth" more

thdn job B. How would this definition of comparable worth he made operational?

The answer, according to almost all proponents of comparable worth who have

adopted this definition, is to us" job evaluations that award points to

different ibs on the basis of characteristics (sometimes Called "compensable

factors") such AS education and training requirements, working conditions and

th. like. A iob's compos.te point score measures its "worth"; jobs with the
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same composite point score are "of comparable worth."

There nits been rather little discussion of the nuts and bolts of how

comparable worth would be implemented. However, there does seem to be agreement

on two mi:in points. First, comparable worth would be required of and applied t.a

individual employers; no attempt would be made to engage in wage-setting on a

uniform, economy-wide basis. Second, enforcement would focus on cases in which

an employer pays lower wages to a predominantly female job than to a

predominantly male job judged to be comparable, and would consist of requiring

an increase in pay for the predominantly female job.1

With these definitional preliminaries out of the way, I now consider

conceptual problems in the concept of comparable worth. In my view, comparable

worth suffers from three basic conceptual flaws. First, the fundamental premise

of comparable worth -- that jobs of comparable worth would, or should, receive

the same pay if employers were gender-neutral -- is unfounded. A second fallacy

is closely related to the first: although many employers are manifestly not

gender-neutral, and although employer discrimination does indeed distort the way

in which labor market supplies and demands determine wages for different jobs,

the proponents of comparable worth are wrong in thinking that the solution to

such problems is to set wages for different jobs without reference to the

operation of supply and demand. Third, to an appreciable extent, the

concentration of women workers in low wage jobs -- the central problem that

comparable worth seeks to address -- may be attributable to factors other than

employer discrimination.

l Various details are left unspecified. ''or example, suppose two jobs are paid

different wages and are judged to he of comparable worth, but females

constitute the same percentage of the incumbents in each job: would

comparable worth require a rise in pay for the job with the lower wage?

Likewise, if job A has a greater proportion of minority workers and a smaller

proportion of female workers than does job B, and if job A is found to be

,ompernble to but lower-paid than job B, would comparable worth require a

rise in pay for job A? Finally, if A and B are judged comparable but both

pity and the proportion female are lower in A than in 8, would comparable

worth require a rise in pay for job A?



91

A. Does the Premise of Comparable Worth Hake Sense?

The basic conceptual flaw in comparable worth is its central premise; that

jobs of "comparable worth' would (cr should) receive the same wage. In general,

that would not (or should not) occur even if all employers were gender-blind.

The basic reason for this is simple. Inolviduals' tastes and preferences

differ; "comparability" is in the eye of the' beholder. Suppose that a given

individual considers jobs A and B to be comparable (i.e., would have no

eference for one over the other if they hot paid the same wage'. Is there

1

any reason to suppose that all other individualls would feel just the same way?.

I

Would it be at all surprising if, at given wag s, some individuals preferred A

ltto B while, at the same time, other persons pe ferred B to A? Obviously not.

Thus, even if the two jobs are "comparable" according to a formal job evaluation

scheme, there is no reason to suppose that all individuals will in fact view

them as "comparable." There is likewise no leas° to suppose that supplies and

demands for the two jobs would be equal if the wo jobs paid the same wage.

Hence, there is no reason to suppose that jobs that are "comparable" in the eyes

of a given indivieal or job-evaluation firm would lin fact pay the same wage --

even in .; gender-neutral lal,or market.

To see this point in concrete terms, consider the foll&qing example,

provided by Sharon Smith (see Gold, 1983, pp. 43-4 an employer asks us to

evaluate the comparability of the jobs of Spanish-English t.. , lator and French-

English translator. A priori, it would seem difficul to argue that either of

these two jobs requires more skill, effort or responsi fifty than the other; and

it would be ;;urprising if, at a given firm, the workin conditions for the ,wo

jobs were appreciably different. Presumably, then, most job-evaluation schemes

would rate the two jobs as comparable. If so, comparable worth would require

2 A lahor economist, author of Equal Pay in the Public Srctor: Fact or Fantasy
(Princeton, N. J.: Industrial Relations Section, Princeton University,

17 ;71, now employed at the Federal Reserve Bank of New York.

(1 !_:.
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the employer to pay the same wage to persons in each ofrthe two jobs.

Would such a requirement make sense? Perhaps; 'but now suppose we learn

that the employer in question is located in Miami. Would it be reasonable to

expect that, in the absence of such a requirement, Spanish-English translators

in Miami would get the same pay as French-English translators in Miami, even if

the employer were entirely gender-blind? Almost certainly not. Would it even

be possible to predict Catch job would receive the higher wage? Again, :almost

certainly not. True, one would expect that, in Miami, the supply Orqvarified

Spanish-English translators would he greater than the supply of qualified

French-English translators. Other things being equal, that would mean that the

latter job would pay more than the former. However, Miami's demand for Spanish-

English translators might well be greater than its demand for French-English

translators. Other things being equal, that would mean that the latter job

would pay less than the for.aer.

To put the point somewhat differently, suppose that, afthe moment, the

Yrench-English translator job is paid less than the Spanish- English translator

job and that the proportion female in the former excee* the proportion female

in the latter. If the firm were required to reduce/pay in the "male" Spanish-

English translator job to the level it pays persons in the "female" French-

English translat_r job, it would begin to have difficulty attracting applicants

for for retaining employees in) the forme If the firm were required to raise

pay in the "female" French-English trantaator job to equal the level prevailing

far the better-paid "male" Spanish-,".nglish translator job, it would have little

trouble attracting applicants for, (or -retaining incumbents in) that job.

However, it would also experienrA an increase in 140)or costs. As noted in

Section 2 below, that will tend to reduce the firm's ability to employ not only

French-English translators, but Spanish-English translators as well.

1 want to emphaiLne that this certainty does not mean that determination of

wages by market supplies and demands is inherently "ju-A," 'equitable,"

I
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"desirable." etc. In particular, market demands may be affected by

discrimination, employer wage-fixing agreements and the like.' The point is not

that the determination of wages by market supplies and demands should be

regarded as sacred, but rather that one ignores the fact of wage determination

by supply and demand at one's peril.

In sum, even when employers are gender-blind, wages are determined by

market supplies and demands rather than by "worth" -- which may have lit le or

nothing to do with wage determination.' The reason is that supplies- and demands

summarize the tastes and preferences of all individuals, whereas "job worth"

merely indicates the tastes and preferences of one individual or of a single

entity (e.g., a job-evaluation firm). Even if you and I can agree that two jobs

ace "comparable," does that necessarily mean that everyone else in the economy

will too? If not, there is no reason to expect that they would pay the same

wage, even if all employers are entirely gender-neutral.

Similarly, there is no reason to believe that non - "comparable" jobs would

necessa-ily receive different wages. For example, police work is generally

regarded as arduous and dangerous, and it would hardly be surprising if, in

recognition this, a job evaluation were to award more job evaluation points

to police work than to clerical work. Under a comparable worth standard, then,

police work might well be entitled to a higher rate of pay than many kinds of

clerical work. But would such a pay differential really be necessary? If

enough individuals think of police work as exciting and regard clerical work as

I Likewise, market supplies may be affected by collective bargaining,
discrimination in the school system, etc.
A difficulty with the translators example is that one must assume that the

two jobs would in fact be found comparable. Although plausible, this
assumption is still only an assumption. However, the real world provides

estrations of the same point. For example, Gold (1910, pp. 48-9) re?orts
results of a 1976 job evaluation undertaken for the gtate of Washington.

. lob of Park Ranger received 181 evaluation points, whereas the job of
Hoe,maker I received 182 evaluation points. But would these two supposedly
"comparable" jobs necessarily receive the same pay, even if gender were
altogether irrelevant to employer behavior?

,) - F,.1
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dull, it would be 0\3ssible to fill all police jobs without paying any wage

premium at all. In such a case, comparable worth would serve to justify and

protect the practice of paying premium wages to police work -- a job Still held

mostly by men -- despite the absence of 4 marAtt justification for such a

differential.'

Having said this much, I also 'cant to stress that the conceptual 'law in

comparable worth has nothing to do with the alleged ease or difficulty of

comparing apples and oranges (which, for reasons best known to themselves, both

proponents and opponents of comparable worth have pondered at great length). On

the one hand, we compare apples and oranges, and tree - trimmer jobs and nursing

jobs, all the time using the measuring-rod of money. On the other hand, the

idea that a nutritional evaluation of apples and oranges or a job evaluation of

tree-trimming and nursing will have anything useful to say about the liehavior of

a properly functioning market -- for fruit or for labor -- is sadly mistaken.

Would anyone seriously expect that apples and oranges would sell for the

same price even if they did indeed have the same nutritional, caloric, etc.,

content? This question is not entirely rhetorical. At recent hearings on

comparable worth (Committee on Post Office and Civil Service, 1983, p. 69),

Nancy D. Perlman, Chair, National Committee on ray Equity, argued the apples-

In this connection, the comments by Thomas R. Donahue, Secretary-Treasurer of
tha American Federation of Labor and Congress of Industrial Organizations, at
recent hearings on comparable worth (Committee on Post Office and Civil

Service, 1983, p. 184) are worth underlining: "We in the labor movement have

long had an often bitter experience with job evaluation. We know that

typically such evaluations have biasing factors built in; we know that the
standard Job evaluation schemes were created not in the interest of serving

some abstract justice, surely not in the interest of the workers, but to
Justify the pay practices of the employers." Donahue -- who organization

has endorsed the general principle of comparable worth -- went on to add
that "at the same time, experience shows too, that where both management and
labor agree on using job evaluation, the product will be less biased and may
he of real value to the parties and consequently to the employees involved."
All in all, this is a less than ringing endorsement of job evaluation.

Moreover, the assertion that collective bargaining may lead to "less biased"
job evaluntions will hardly reassure those workers who are not covered by
collective bargaining agreements -- who constitute about 80 percent of the
total U. S. work force.

J
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and-oranges que-tion as follows:

It is true that any particular apple may not be equal .to any

particular orange, .but there are general characteristics of fruit

such as the number of calories, the vitamin and mineral content which

make it possible to compare specific apples with specific oranges. In

some of these ways, nutritional value for example, the apples and

oranges may be equivalent. In the same way, dissimilar jobs may not

be identical but may be comprised of tasks and characteristics. that

are equivalent or comparable. Job evaluation systems analyze jobs in

terms of prerequisites, tasks and responsibilities in order to

determine wages. The comparable worth issue emphasize(si the need to
design job evaluation systems that are free from sex bias. Systems,

if you will, that will pay the orange and the apple equally for giving

us the same amount of energy, Systems which will not pay the orange

less than the apple because it is not red.

It is impossible to be certain, but it seems likely that orange-growers would

have difficulty persuading Congress to peg orange prices at a level equal to

apple prices even if the two fruits were found to have same nutritional,

caloric, etc., content. The case for comparable worth is equally specious. In

bOth examples, the fallacy is the same. Unless all consumers regard apples and

oranges as 'comparable, there is simply no reason to expect that both fruits

would fetch the same price, even if all consumers were colbr-blind. Likewise,

unless all workers regard treel.trimmirig and nursing as comparable, there is no

basis for supposing that both jobs would pay the same wage, even if all

employers were gender-blind. Unless all individuals have identical tastes and

preferences among jobs, the notion that assessments of:the "comparability" of

'
jobs provide useful information about pay is simply erroneous.' When tastes are

heterogeneous, jobs not only do not have any intrinsic absolute "worth"; they do

not even have any intrinsic relative "worth."

The skeptic may ask: If the usefulness of job evaluations is limited or

nonexistent, why do firms undertake them" One answer is that such

evaluations at least provide a starting point for use in setting wages, even

if one might later on want to depart from the wage rates implied by the

.evaluations in order to respond to shortages or oversupplies of applicants

for different jobs. Indeed, some job evaluations attempt to add a "market

factor" to the evaluation- points awarded for skill, effort, responsibility,

etc. This is simply an attempt to guess at the shortages or surpluses that

would develop if wages were set only on the basis of skill, effort,

responsibility and workin ;; conditions -- and to adjust wages accordingly.
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B. Can the Market Be Ignored?

As just noted, there is no reason why the operation of supplies and demands'

in a completely gender-neutral labor market would necessarily generate either

equal pay for jobs of comparable worth, or different pay for jobs' of different

"worth." To many advocates of comparable worn, however, this is all quite

beside the point. Isn't it true, they ask, that many employers in the real

world labor markef'are manifestly not gender-neutral; and isn't it true that

employer discrimination distorts the way in which supplies and demands in the

real world labor market determine wages for different jobs?

The answer to these questions is an unequivocal yes. But the conclusion

that comparable worth advocates draw from these premises -- that the solution to

such problems is to devise a standard for wage determination that is independent

of the operation of supply and demand -- is unambiguously erroneous. Inleed,

this conclusion betrays a fundamental misunderstanding of how the real world

labor market operates and how employer discrimination harms women.

To the economist, gender discrimination by an employer amounts to an

employer preference for having a man rather the!, an equally qualified woman in

any given high wage job. In a situation of this kind, employers act as if men

produced not only actual output -- steel, legal services, tree-trimming -- but

also an intangible that may be called "maleness." Relative to a

nondiscriminatory environment, discriminatory employers' demands for men for

high wage lobs are higher and their demands for women for such jobS are lower.

Some women will therefore tend to be excluded from high wage jobs; moreover,

those women who are (still) able to get work in such jobs will earn less than

equally qualified men (because women in such jobs are rewarded only for the

output they produce, whereas men are rewarded not only for their contribution to

output but also for being men). Thus, employer discrimination leads to unequal

pay for equal work and to exclusion from (or reduced access to) high wage jobs.

finally -- and of central concern to the advocates of comparable worth -- these
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aspects of employer discrimination have further, indirect, consequences: faced

with fewer opportunities for work at high wages, many women crowd into low wage

jobs. The result is a greater concentration of women in low wage jobs, and a

wider gap between high and low wage jobs, than would exist in the absence of

such discrimination.

Thus, comparable worth advocates are quite right to reject the arguments of

discriminatory employers who try to justify their existing wage levels by

A appealing to "market realities." However, compatable worth advocates are

entirely wrong in thinking that le economic lot of women can be improved merely

by attacking one of the aymptt s of employer discrimination -- the artificially

widened gap between high and low wage jobs -- while leaving employers free to

exclude women from high wage jobs.

To see why, suppose that literally all of the difference in pay between

high and low wage jobs is the indirect result of employer discrimination (even

though, as noted already, this is quite unlikely to be the case). Even in this

setting, fixing wages 'without reference to the functioning of supplies and

demands in the labor market, as comparable worth would do, would be a grave

error. In a sense, the problem with labor markets in which employer demands are

affected by discrimination is not that such markets do not function, but rather

that they function all too well. Imposing-comparable worth on discriminatory

employers will not end their exclusionary practices; it will simply cause

exclusion to pop up in different guises. Merely requi.ringdiscriminatory

employers to raise pay in low wage jobs, without also roq4iring them to give

equal access to HO wage jobs to equally qualified men and women, will simply

reduce employment opportunities in low wage jobs without increasing employment

opportunities elsewhere. 1s explained in Section 2, this will make the economic

lot of many women (in low and high wage jobs) worse, not better.

C is Employer DiScrimination the Whole Story?

The central problem that motivates many comparable worth advocates is that
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women have been and remain heavily concentrated in a relatively small number of

low wage jobs. Many comparable worth advocates appear to want to make employers

bear the full burden of addressing this problem. However, employer

discrimination is not the only reason (though it is certainly a very important

reason) why low wage jobs are usually predominantly female and vice versa.

The National Academy of Sciences/National Research Council Report on

comparable worth (Treiman and Hartmann, eds., 1981, p. 53) -- which, it should

be noted, endorsed the general concept -- provides an admirable summary of many

of the reasons why women may be bver:spresented in low wage jobs:

First, women may be socialized to believe that some types of jobs are
appropriate and that others are inappropriate for women; socialization
may be so effective that for some women that it never even occurs to
them to consider other types of jobs. Second, women may have pursued
courses of study they thought particularly appropriate to women and in
consequence may not have the education or training that would suit
them for other available jobs. Third, women may lack information

about other available jobs, their pay rates, working conditions and

access to them. Fourth, women may be aware of. alternatives, but

because of actual or expected family obligations may structure their

labor force' participation in particular ways !that reduce their

earnings possibilit4es). For example, they may be unwilling to invest

a great deal of time, effort or money in preparing for jobs because
they do not expect to remain in the labor force after marriage pr

after childbearing... Fifth, women may be aware of alternative types
of jobs but believe them to be unavailable or unpleasant because of
discrimination; their labor market preparation and behavior may be
affected in many ways by this perception! the course of study they

take; the time, money, and effort Invested in training; thal-r

willingness to accept promotion, etc.

For example, Folachek (1978) investigated the college majors of young men

and women. As one might expect, his data showed considerable gender differences

in college majors: business and engineering, among the young men; education,

home economics and medically related fields such as nursing, among the young

women. What is striking and rather unexpected is that these differences persist

even after sta, cal adjustment for such factors as Scholastic Aptitute Test

(SAT) verbal and mathematical scores and a set of attitudinal variables

(measuring, e.g , individuals' asse:sments of the lifetime importance, to them,

of steady work, money and friends). That is, young men and young women tend to

choose different college majors, even when other thillg (abilities and

][
')
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attitudes) are the same.

Similarly, in analyzing a large travel and insnrancf

Abowd (Graduate School of Business, University of

ompany,, John

.bo) and I found

substantial male-female differences in the nature of the work experience that

these employees possessed at hire (Abowd and Killingsworth, 1983). For example,/

among employees with no more than a high school education, 39 percent of the men

but only 25.7 percent of the women had rrior experience in managerial,

professional, technical or sales occupations (analogous figures for male and

female employees with some college education are 56.3 percent and 29.9 percent,

respectively). Likewise, among employees with no more than a high school

education, 60.6 percent of the women but only. 19.5 percent of the men had prior

experience in clerical jobs (the figures are 46.3 and 21.6 percent,

respectively, for female and male employees with some college education).

If factors such as these are important determinants of one's current

occupation and earnings, one would expect that male-female differences in such

factors would explain an important traction of the overall male-female pay gap.

As David Bloom (Department of Economics, Harvard University) and I have noted

(Bloom and Killingsworth, 1982), many empirical analyses of the pay gap suffer

from potentially important methodological problems. This caveat

notwithstanding, it'would be fair to say that such analyses provide credible

evidence that as much as half (or even more) of the pay gap between men and

women can be attributed to factors other than discrimination by the firms that

currently employ them, including such things as the level and type of

educational attainment; the total amount, occupational characteristics of and

discontinuities in prior work experience; etc. For example, Abowd and I found

that lactbrs such as these, rather than employer discrimination, were

responsible for a male-female difference in pay of about $60 per week at the

company we were analyzing (Abowd and Killingsworth, 1983, esp. p. 390).

I want to emphasize that these remarks should in no sense be interpreted as
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an attempt to "blame the victim," and that discussion of gender differences in

"choice" of college major, work career, etc., need not (and in this case does

not) entail the assumption that such "choice" is "free." As all economists

realize, the essence of choice is constraints, including constraints that

individual decisionmakers may bear quite unwillingly. For example,

socialization within the .family, rather than any inherent gender-related

attitudinal difference, may explaf.1 most or all gender-related differences in

career choices. Likewise; discrimination in the educational system -- from

grade school to graduate school -- rather than innate preferences of women may

account for most or all gender-related differences in both the level and type of

educational attainment.

Finally, it should be noted that, whether free or not, women's "choices"

simply do not account for literally all of the male-temale pay gap, even if they

do account for a substantial portion thereof. For example, at the company we

analyzed, Abowd and I found that although "choices" (in the sense just given)

accounted for about $60'of the total male - temale weekly pay gap, there remained

a difference in pay of about $240 per week between men and women who wore the

same in terms of the factors considered in our analyses. These factors included

age, years of company service, educational attainment, years elapsed since

completion of education, total work experience, years elapsed since start of

first job ever held, number of previous Jobs held, duration of prior jobs held,

military service, discontinuity of work history, and the. amount, timing and

nature occupational and industrial category) of prior work experience,

(See Abowd and Killingsworth, 1983, pp. 389-90.)

In sum, one cannot dispose of the problem of the concentration of women in

low wa60 occupations by treating it as the natural and entirely benign

consequence of "choices," Employer discrimination is indeed an important source

of wage differences between men and women. However, it is equally important to

note that choices made by women, rather than discrimination practiced by the

")
I. %.,4
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firms currently employing them, are an important source of the pay gap and of

the concentration of women in low wage occupations. In focusing exclusively on

the pay practices of employers, comparable worth simply ignores this aspect of

women's economic disadvantage altogether. To the extent -- which in most

empirical analyses has been found to oe considerable -- that factors other than

current employer discrimination are responsible for women's economic

disadvantage, comparable worth is entirely misdirected Effort devoted to

legislation and enforcement of a comparable worth pay standard is effort

diverted from legislation and enforcement of other antidiscrimination measures,

both inside the labor market and elsewhere (e.g., in school systems).

As an examaie of the misdirection of comparable worth, it is instructive to

consider some recent remarks of Congresswoman Patricia Schroeder (Committee on

Post Office and Civil Service, 1983, p. 349):

One of my first cases as a lawyer was against a medical school with a
young woman who had two small children, her husband had died and left
her. She wanted to get into medical school and had very high grades.
They said, "No, you should stay home and take care of the children."
She said, "That is an option I don't happen t have. The question is
whether I take care of them at a doctor's .trofession or whether I

continue on at a nurses' 'level," which was the education that she had
at the ime, The question is, How do you raise the pay of the nurses'
profession so that it is fair and so that people don't have to get
through th6se kinds of considerations? I guess that is [one) of the
real challenger.

Congresswoman Schroeder has drawn precisely the wrong conclusion from this

experience. The real problem is to remove the artificial barriers and

constraints that inhibit women such as her client, not how to implement a

distinctly second-best strategy that entails tacit acceptance of such barriers.

Of course, if raising pay in jobs that women now hold (instead of breaking

down barriers to entry into higher-paid occupations) would in fact produce

substantial economic benefits for women, then the conceptual objections to

comparable worth that have been noted In this section might well go by the

board. Unfortunately, as I now explain, comparable worth will also inflict real

economic harm on substantial numbers of women.
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2. Adverse Economic Effects of Comparable Worth

In this section, I discuss both what economic analysis predicts and what

empirical studies veva found regarding the economic consequences of comparable

worth. This discussion may be summarized as follows: the available empirical

vidence strongly confirms the predictions of economic analysis. Although

introducing comparable worth will certainly mise wages in predominantly female

jobs, it will also reduce employment and raise unemployment rates for women. At

best, comparable worth will proye a decidedly mixed blessing.

A. Economic Effects of Comparable Worth: Economic Analysis

To analyze the likely economic effects of comparable worth (including, in

particula7 its impact on labor market opportunities for women), I have

construct d a formal general equilibrium model of labor market supplies and

demands for two different jobs: a high wage job, "B," and a low wage job, "A."

I have explicitly assumed that employers discriminate in favorof men, in the

sense that they would be willing to pay men doing job B more than they would pay

women. In consequence:women tend to be underrepresented in the high wage Sob,.

8, and overrepresented in the low wage job, A, relative to what would be

observed if employers were nondiscriminatory ("gender-blind"). Both jobs have

comparable requirements in terms of skill, effort and responsibility, and both

have comparable working conditions. Details of themodeland further discussion

may be found in a paper (Killingsworth 1983) that I prepared for a National

Academy of Sciences/National Research

research; what follows is a brief but, I

Council seminar on comparable worth

hope, reasonably comprehensive summary.

If comparable worth were applied t.1) a labor market of this kind, employers

would be required to raise pay in the/low paid, predominantly female job, A.

The benefits of increasing the wage for job A are obvious: the A wage will rise

both in absolute terms and, of perhaps equal significance, relative to wages (of
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both man and women)/ in the high wage job, B. In other words, not only will the

comparable worth policy raise wages in low wage jobs; it will also narrow the

pay gap between low and high wage jobs. In addition to these benefits,

however, the policy also has costs. Although they are perhaps less obvious than

its benefits, they are no less important.

First consider the consequences of comparable worth in the "short run,"

i.e., when the supplies of labor to the two jobs are essentially fixed. Since

-the A wage rises (because employers are required to pay the same wage to the two

"comparable" jobs), 'firms' demands for A workers will fall, leading to

unemployment for some workers now in job A -- who are disproportionately female.

Second, the increase in the A wage raises labor costs and therefore prices; so

consumers' demand falls. As consumers' demand falls, 'employers' output will

contract, leading to uecreases in the demand for job B (and, thus, to decreases

in the demands for both male and female workers in job B).' In turn, the decline

in the demand for job B will lead to unemployment and/or lower wages for both

men and women initially'in job B. In particular, because employers discriminate

in favor of men, the wage of men in job B will fall by less than the wage of

women in job B, thereby widening ttl gender differential in pay within job B./

Now consider the effects of increasing the wage in job A.in the "long run,"

i.e., allow fo'r the fact that, given sufficient time, supplies of labor to the

7 Because employers are assumed to discriminate in favor of men in the high

wage job, B, women who succeed in entering Job B will be paid less than men

in job B, i.e., there will be unequal pay for equal work as well as unequal

access to different kinds of work. Thus, there are really two "job B wages"

-- one for men, and one for women -- rather than one.
This decrease in demand for workers to fill job B will be offset by an
increase in the demand for such workers, to the extent that it is possible to
substitute the work done by persons in job B for the work done by persons in

job A. In the nature of the case, however, the scope for such substitution
is likely to be rather small; for example, it is probably somewhat difficult

to substitute the work done by tree-trimmers for the work done by nurses.

In intuitive terms, this is because the comparable worth policy forces an

increase in the A wage, so that the portion of the discrimination against
women that used to show up as a reduced A wage will now show up as a wider

male-female differential within job B.

1
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two jobs will adjust to the changed wages prevailing for those jobs. As in the

short run case, the comparable worth policy will raise the A wage both

absolutely and relative to the B wage (of men or womelt).. ;However, in the long .

run as in the short run, it will also have several adverse side-effects.

First, as in the short run case, firms' demands for workers for job A will

fall as the A wage rises. This will reduce employment of workers in job A,

leading to unemployment for some individuals who would -othe+wise be. 1n job A.

(Since women are overrepresented in job A, this unemployment will hit women

herder then men.) Second, the increase in the A wage relative to the wage for

both men and' women in job B attracts workers towards job A and away from job

B.' This reduces employment of both men and women in job B. In the absence of

any restraint on the A wage, this increase in the supply of labor to job A would

drive the A wage hack to its original level. However, the comparable worth

policy" prevents the A wage from falling; instead, the increased supply to job A

turns into more unemployment. Finally, since total employment in job A declines

and employment of both 'men and women in job B Aso declines, production drops.

The drop in production leads to an increase in the price level,

One implication of this analysis is worth emphasizing, since it rOns

completely contrary to the notion, popular among some comparable worth

advocates, that comparable worth will encourage men to enter predominantly

female jobs by raising par in such jobs. At best, this is a half-truth. To be

sure, comparable worth will increase the number of men who want to work in

female jobs (here, "job A"). But the wage increase that attracts men to such

jobs will also reduce employment opportunities in such Jobs, thereby reducing

employment (of men, and of women) in such jobs. You can lead a horse to water,

but what can you do if the well hasgone dry?

'° That is, some workers now in job B will try to swi,ch to job A, and some
individuals now choosing a career will drop any plans they might have made to
train for Job B and will seek training for and employment in job A instead.
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B. Economic Effects of Comparable Worth: Empirical Evidence

Are these predictions about the effects of comparable worth policies

supported by empirical evidence? The U. S. has not implemented comparable worth

to any considerable extent, but Australia's experience with its policy

enforcing "equal pa' for work of equal value" is illuminating. Under t

polio', which began in 1972, Australia's federal and stcte wage tribunals have

set the same rate of pay (regardless of the gender of the majority of

incumbents) for all jobs judged to be comparable in terms of skill, effort,

responsibility and working conditions. The tribunals fix minimum rates (not

actual le.els) of pay and have considerable latitude in determining whether

different jobs are in fact comparable (Gregory and Duncan, 1981, p. 408). These

potential loopholes notwithstanding, Australia's comparable worth policy had a

substantial effect on the aggregate female/male earnings ratio: that ratio (for

fulltime nonmanageria4adult workers in the private sector) rose from .607 in

1971 to ,766 in 1977 (Gregory and Duncan, 1981, p. 409). Given the.gradual pace

at which most social change typically occurs, a reduction of the pay gsp'of this

magnitude in so short a time is truly remarkable.

For purposes of the present discussion, however, the most interesting

aspect of Australia's experience is that the policy's side-effects appear to

have been generally adverse, as implied by the above' analysis. Gregory and

Duncan (1981, p. 418) found that increases in women's wages attributable to the

comparable worth policy reduced the rate of growth of female employment (below

the rate that would o'herwise have prevailed), relative to the rate of growth of

men's employment, in (i) manbfacturing, (ii) services and (iii) overall (i.e.,

in all industries combined). The comparable worth policy had a negligible

effect on the relative employment growth rate of women only in the public

authority and community services sector.

For the Australian economy as a whole, the Gregory-Duncan results imply

that, as of 1977, the cumulative effects of comparable worth served to reduce

103
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women's relative_ employment growth by about 1.3 percentage points per year, on

average and other things. being equal. Now, the actual annual relative

employment growth rate for women during 1972-7 was about 3.0 percentage points

(that is, the annual rate of employment growth or Women exceeded that for mon

by about 3.0 percentage points). Thus, the re,..uction attributable to comparable

worth was about 1.3/4.3 = 0,30. In other Words, Australia's comparable worth

policy reduced the rate of growth of women's employment, relative to that of

men, by almost one - third, Moreover, these figures may understate the actual

effect of comparable worth, because among the things Gregory and Duncan

controlled for in deriving their results was the male unemployment rate (which,

as indicated above, may also be affected by comparable worth policies).

Gregory and Duncan also analyzed the impact of the policy on the female

unemployment rate. Again, their results indicate that comparable worth

adversely affected labor market opportunities for women. For example, they

report (1981, p. 425) that, according to their results, the cumulative impact as

of 1973-4 of the wage tribunals' actions regarding relative wages of women was

an increase in the female unemployment rate of 10 percent. Since the actual

female unemployment rate in August 1974 was 3.5 percent, this means that in the

absence of the wage tribunals' actions the female unemployment rate would have

been between three- and four-tenths of a percentage point lower, i.e., would

have been about 3.1 or 3.2 percent.

In sum, the Gregory-Duncan study indicates that Australia's "equal pay for

work of equal value" policy adversely affected both the rate of relative

employment growth for women and the female unemployment rate. The. Australian

experience does not necessarily provide an exact forecast of the consequences of

introducing comparable worth in the U. S. However, it should certainly give

II Without implying that he necessarily shares the opinions expressed in this

testimony, I would like to thank Gregory for a most helpful discussion of the
findings and implications of the Gregory-Duncan study.
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pause to anyone who imagines that comparable worth will lead to an unambiguous

improvement in the economic status of American women,

Unfortunately, proponents of comparable worth in the U. S. are either

unaware of the Australian experience or, worse yet, have drawn inferences from

the Gregory-Duncan results that are precisely the opposite of the ones that are

in fact warranted. For example, the National Academy of Sciences/National

Research Council report on comparable worth (Treiman and Hartmaru, ads., p. 67,

n, 10) interprets the Gregory-Duncan findings this way:

Gregory and Duncan (1981) investigated the relevance of labor market

segmentation theory to Australia's recent efforts to increase the

wages of occupations filled mainly by women. They suggest that the

wage increases did not negatively affect the number of women employed,

in part because many employers of women were sufficiently insulated

from competitive market forces to absorb the higher costs.

Similarly, Eleanor Holmes Norton, former chair of the Equal' Employment

Opportunity Commission, recently testified as follows (Committee on Post Office

and Civil Service, 1983, p. 44; emphasis added):

During a 5-year petiod beginning in 1969, Australia removed explicit

differentials for pay based on sex. Using a combination of first

equal pay and then comparable pay principles, Australia reduced the

pay gap between full-time male and female workers from 58 percent to

77 percent.

There are differences between wage setting in the U. S. and Australia,

including wage minimums for all occupations in Australia. But

precisely because the Australian action affected the entire economy,

it should be studied to see why dislocation and other disruptive

economic changes regularly predicted when this subject is discussed

here, did not occur there.

What accounts for the remarkable discrepancy between. the actual findings in

the Gregory-Duncan research and the conclusions that such U. S. observers have

drawn from that research? Part of the answer is that Gregory and his colleagues

(Gregory, 1980; Gregory and Duncan, 1981; Gregory, McMahan and Whittingham,

1983) have described their work in terms that, quite unintentionally, have

seriously misled many of their readers. For example, in discussing his work

before the Equal. Employment Opportunity Commission, Gregory (1980, pp. 613-4)

testified as follows:
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In response to such a change in the wages of females, relative to
males, (occurring as a result of Australia's policies,) one would,
expect some employment consequences...In fact, our history has been ,
since 1969, up until the last 12 months at least, that employment of
females in the market place has continued to grow faster than male
employment.

Furthermore, we have found that the unemployment of females relative
to males has continued to fall, as it had been doing right throughout
the sixties and seventies,

(For similar statements to this effect, see Gregory and Duncan, 1981, esp. pp.

426-7; and Gregory, McMahan and Whittingham, 1983, esp. pp. 32-3.)

In statements of this kind,Gr,gory et al, are referring to simple

descriptive statistics on the behavior of women's (relative) employment levels

or unemployment rates over time, not to their research findings on the other-

things-being-equal impact of Australia's policy of "equal pay for work of equal

value." In other words, in stating that women's relative employment levels did

not fall and that women's relative unemployment rates did not rise after

implementation of the policy, Gregory simply means that the graph of women's

relative employment was. rising (and that the graph of the relative female

unemployment rate was falling) over time both before and after Australia's

comparable worth pulicy took effect. However, that is of little or no value for

understanding of whether the policy reduced women's employment or raised women's

unemployment rates. To address that question, one must ask whether, in the

absence of the policy, the graph of women's employment over time would have been

higher or more steeply sloped. The answer to that question is affirmative, In

other words, the Gregory-Duncan results imply that Australia's policy reduced

the growth in women's relative employment (and raised the female unemployment

rote) reIative to what would have been observed in the absence of the policy.

It is worth noting that the Gregory-Duncan results also indicate that

comparable worth had no appreciable effect on women's relative employment growth

in the public authority and community service sector, In contrast with the

private sector, the government sector will have little or difficulty -- at least

in the short run -- in maintaining the demand for its "output" at existing

()L As
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levels despite policy-induced increases in labor coats. To cover the' increased

labor costs, government can (e.g.) simply compel the rest of the economy to pay

higher taxes, keeping its real revenues unchanged. At least in the short run,

then, declining demand for public sector output (and hence for public sector

workers) is unlikely to be substantial. However, maintaining comparable worth

in the public seator in the long run will necessarily require either higher

taxes, or a larger deficit, or reductions in other expenditure categories.

In sum, both economl- analysis and empirical research suggest that

comparable worth will have serious adverse side-effects on women's employment

and unemployment rates. Even' in the abs'.,ice of the conceptual defects noted in

Section 1, se practical considerations provide strong arguments against

comparable worth.

3. Are There Alternatives to Comparable Wor!fli

Rejecting comparable worth certainly does not dispose of the basic issues

that have motivated many of the proponents of comparable worth. If comparable

worth is not the answer'to these problems, what is?

In this sect,,n, I first discuss conventional antidiscrimination measures

aimed at ensuing equal pay for equal work and equal access to different kinds

of work. To the extent that wages for different jobs do indeed adjust to

changes in labor market supplies and demands, equal-pay and equal-access

remedies will reduce the artificially widened gap between low and high wage jobs

-- as comparable worth seeks to do -- without any of the adverse side-effects

that comparable worth would entail.

There remains, however,' the possibilit' that in some circumstances wages

for different jobs will not adjust to changes in labor market supplies and

demands. This suggests a second and quite unconventional kind of

antidiscrimination remedy that may have great potential: vigorous enforcement

and, if necessary, amendment of the antitrust laws to attack employer cartels

tha; seriously disadvantage women workers.

r3
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A. Equal-Pay and Equal-Access Remedies

The essential difference between comparable worth and conventional

antidiscrimination measures is very simple. Conventional antidiscrimination

measures make it costly for employers to treat equally qualified men and woman

differently. Comparable worth makes it costly for employers to employ low wage

labor. As shown in Section 2, com-srable worth "solves" the problem of the

artificially wide gap between low wigs predominantly female jobs and high wage

predominantly male jobs only to create others, including, imparticular, reduced

opportunities for women in both low end high wage jobs. In contrast,

conventional antidiscrimination measures compel discriminatory employers to

provide greater opportunities for women workers (by making it costly for such

employers to deny equal pay or equal access to women with the same skills and

qualifications as men).

To the extent that conventional antidiscrimination measures are Actually

implemented, the wages of woman rise for three distinct reasons. Two of these

are obvious. Equal pay' requirements raise the wages of women within given11221,

and equal access requirements make it possible for qualified women to switch

from low wage to high wage jobs. A third reason is more subtle: to the extent

\at wad respond to changes in supplies and demands (a matter to which I will

return presently), the fact that some women are able to leave low wage jobs for

high wage jobs will reduce supply to the low wage jobs, leading to wage

increases for low wage jobs.

No do conventional antidiscrimination measures lead to the kinds of

adverse side-effects that are fostered by comparable worth. True, each type of

antidiscrimination remedy makes certain forms of behavior more costly. But

whereas comparable worth makes it more costly to employ low we labor,

conventional antidiscrimination measures make it more costly to treat equally

qualified men and women differently. In particular, such measures in effect

force employers to incur costs (back pay, front pay, etc.) whenever they do not
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treat equally qualified men and women as equals. Depending on how stringent

these requirements are and how vigorously they are enforced, the pecuniary costs

they impose on employers will offset the nonpecuniary or intangible factor of

"maleness" that makes discriminatory
employers want to treat equally qualified

men and women differently. In consequence, stringent conventional

antidiscrimination measures, stringently applied, will reverse all of the

effects of employer discrimination
described earlier." The dismal equations of

discrimination can be worked backwards as well as forwards."

B. Antitrust Laws\and the Problem of Employer Cartels

As noted earli \ r, conventional
antidiscrimination measures can be expected

to raise pay in low age predominantly female jobs (as well as providing higher

pay in given jobs though equal-pay provisions, and
permitting qualified women

to leave low wage job's for high wage j '.)s) if pay in such low wage jobs responds

i

to the changes in demand and, in particular,
supply that will be set in motion

by antidiscrimination measures.
However, as many supporters of comparable worth

have been quick to point out, that does not always happen; shortages in low

wage jobs, particularly in predominantly female
low wage jobs, do not always

lead to higher wages for such jobs.

Many comparable worth advocates
point to nursing is a particularly dramatic

example of the failure of wages to respond to supply and demand." For example,

It

11

To the extent that such measures are not stringently enforced, and to the

extent that litigation and enforcement are difficult and expensive, the

impact of antidiscrimination
measures will obviously be reduced.. However, do

comparable worth advocates really imagine that an unsympathetic

admInistratiop ,wonld be more likely to enforce comparable worth than.

conventional antidiscrimination
measures, or that it would be easier and less

expensive to litigate and enforce
comparable worth than equal-pay and equal-

access requirements?
For a formal derivation of the propositions argued here in intuitive and

heuristic terms, see Johnson and Welch (1976).

In the interest of full disclosure, I feel obliged to state that I have been

retained by the American
Nurses' Association (ANA) to serve as a consultant

in connection with
possible litigation concerning wage discrimination. At

the same time, I want to emphasize that the opinions expressed in this

testimony are entirely my own. They have not been reviewed or approved by

the AN , any other organization.or any individual.
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Winn Newman, a lawyer who is widely regarded as a leading advocate of comparable

worth and who has represented plaintiffs in a number of comparable worth cases

before the courts, recently testified as follows (Committee on Post Office and

Civil Service, 1983, p. 148; emphasis original):

Supply and demand does not work for traditionally female jobs. The
well known and long-time shortage of nurses in this grossly underpaid
profession vividly demonstrates that -apply and demand appear to have
little effect on the wages of female-dominated professions. For
example, at St. Luiels Hospital in Milwaukee, Wisconsin, a severe
shortage of nurses did not inspire any increase in wages. Instead,
the hospital appropriated a large sum of money for recruitment of
nurses from England, Scotland and Ireland. A search committee was
authorized to travel to these countries and to engage in an expensive
advertising program for nurses.

The Immigration and Naturalization Service was persuaded to grant
special exceptions to permit the nurses to enter and work in thiscountry. The hospital did not of!er the foreign nurses more money,
allegedly because it did not wish. to disrupt "the domestic labor
market." The same pattern has been repeated in Little Rock, Dallas
and other cities.

Thus, although wages in nursing are' said to be low, hospitals and other

employers of nurses are said to suffer from severe shortages. Yet these
1.

shortages are alleged not to have led.f.O wage increases for nurses; about all

that has happened is a stepup in recruiting efforts, either of foreign nurses

(as in Newman's discussion)
or via one-time-only inducements (a year's country

club membership, a few months' paid rent, etc.) for first-time domestic

recruits. Unfortunately, most comparable worth advocates have simply pointed

out the seeming paradox inherent in situations of this kind, without asking how

and why such situations could have arisen or what can be done about them.

The paradox begins to make sense, however, once one considers the

possibility that markets for some kinds of predominantly female jobs (e,g.,

nursing).have been cartelized -- that, for example, hospitals and other large

employers of nurses in major metropolitan areas have agreed not to compete with

each other by offering higher wages to attract nurses. In effect, such

cartelization amounts to a set of informal or formal area-wide wage-fixing

agreements. If this accurately describes the labor market for nurses, then it

1 '
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explains not only the alleged low pay of nurses, but also the alleged shortages

of nurses, the failure of nurses' wages to rise and the almost eAclusive

reliance on non-wage forms of competition for new recruits. With wages held at

an artificially low level, it is not surprising that individual hospitals would

like more nurses than they are able to attract (i.e., face "shortages"); that

individual hospitals do nut raise pay in an attempt to attract more nurses; or

that competition in the nursing market takes the form of foreign recruitment,

one-time-only signup bonuses, etc.; rather than higher wages just as

competition. in air travel centered on non-price matters (seating, food, etc.)

when air fares were regulated.

Is there any evidence (as opposed to mere conjecture) that markets for

nurses and other predominantly female jobs have in fact been cartelized? The

nursing labor market is quite literally a textbook example of a cartelized (or,

in economic jargon, "monopsonized") labor
market.(Hurd, 1973; Link and Landon,

1975; Ehrenberg and Smith, 1982, pp. 65-6). For example, Devine (1969, P.

4

declares flatly:

Nurses' wage rates are set by collusive agreement among private

hospitals in Los Angeles. Host private hospitals belong to the

Hospital Council of Sourthern California, which establishes wage rates

based on the recommendations of the personnel consulting firm of

Griffenhagen-Kroeger, Inc. In a 1962 report to the council, this firm

urged members to subscribe formally to an apparently effective

unwritten agreement to avoid attempting to hire employees of other

members, and to refrain from offering better salaries, benefits, or

more rapid advancement to employees seeking to change jobs [references

omitted].

542)

According to one witness at recent Congressional hearings, hospital

administrators in Denver have also colluded to fix wages" Similarly, another

witness "testified that .employers-of.
clerical-workers- ..incities- such As.Boston

See Committee on Post Office and Civil Service (1983, p. 70). According to

another witness, the emergence of a shortage of graduate nurses in Denver,

coupled with union organization, recently led to rapid increases in nurses'

salaries there. (See Committee on Post Office and Civil Service, 1983, p.

706.) Whether pay would have increased in the absence of the unionization is

unclear, however.
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and San Francisco have formed organizations, euphemistically known as consortia

or study groups, whose true purpose is to engage in wage-fixing, in much the

same way that producer cartels engage in collusive price-fixing. (See Committee

on Post Office and Civil Seivice, 1983, pp. 88, 96.)

To the extent that labor markets are indeed cartelized and I should

emphasize that this is something about which, in general, there is very little

hard evidence -- then forcing wage.increases in such markets need not have any

adverse impact on employment. However, none of this has anything to do with

whether the jobs in question are "comparable" to predominantly male jobs, be

they pharmacists, tree-trimmers or parking-lot attendants. Indeed, raising

wages in cartelized predominantly female jobs to a level above the one that

would prevail in the absence of cartelization will reduce employment in such

jobs, whether or not the higher wage level exceeds or is below the level

prevailing in supposedly comparable predominantly male jobs.

What the possibility of labor market wage-fixing cartelization -- does

suggest is the advisability of a remedy that is quite different from both

conventional antidiscrimination measures and comparable worth: enforcement and,

if need be, amendment of the antitrust laws to ensure that employers cannot

collude to depress wages. The existence and importance of cartelization merits

serious study by researchers. Use of the antitrust laws as a remedy for

discriminatory wage fixing deserves serious consideration by legislators and

litigators.

J
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Representative SNOWE. I want to thank you both very mush for
your thought-provoking statements and I'd like to ask several \ques-tions.

Mr. Lindsay and Mr. Killingsworth, first of all, I'd just lik\e to
establish, do either of you or both of you agree or disagree that 'sex-
based wage discrimination exists in the marketplace?

Mr. KILLINGSWORTH. To me, it depends on how you define dis-
crimination. If by that you mean do people with identical qualifica-
tions wind up with very different rates of pay, promotions, and soforth, and have the same sex, my answer to that is "Yes."

Representative SNOWE. But you're talking about equal pay forequal work?
Mr. ,KILLINGSWORTH. No. I'm talking about equal pay for equal

people, people who have the same characterisVeq, the same types,the--
Representative SNOWE. Same skills, same expe.-ence, same edu-cation--
Mr. KILLINGSWORTH. And also none, no experience as a form ofprior experience.
Representative SNOWE. And you, Mr. Lindsay?
Mr. LINDSAY. I am convinced that discrimination is rampant inthe economy, but I think it's important to make a distinction be-

tween the existence of discrimination and whether that discrimina-
tion has effects on the wages of women. I don't think that the evi-
dence indicates that. I haven't seen any evidence that I find con-
vincing that wage effects of discrimination are present in the wagestructure that we observe and, secondly, as I mentioned in myformal statement, there's no theoretical mechanism that would
generate wage differe,1 for men and women.

As I said, when emeioyers are prejudiced, the result you get inthat sort of a model is a segregation of workwomen over here'king for one employer or set of employers and earning what-
.e they're worth there, and men working over here for the preju-

diced employers. Unless there's some sort of massive conspiracy onthe part of all employers to keep the wages of women down, I don't
see a mechanism that will produce that.

Representative SNOWE. You probably heard the testimony thismorning of Ms. Hartmann from the National Academy of Sciencesindicating in their-report that-indeed-there-was diScriiiiination andthat the fact of wage discrimination existing in the marketplace.
Mr. LINDSAY. Yes.
Representative SNOWE. Do you agree or disagree with that

report?
Mr. LINDSAY. I disagree very strongly with that report,
Representative SNOWE. Would you say there's no basis or what?
Mr. LINDSAY. Well, there are different interpretations that, of

course, one can read off the same data, the same set of studies. I've
read the studies that have been surveyed in the NAS report. There
are a lot of studies that were performed that were not surveyed inthe NAS report which came to different conclusions. I simply dis-agree with it.

I think it's certainly true that there's an unexplained residual,
that when you put in experience and education and put in occupa-tion you can't explain about half of the existing pay gap, but as I

120
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said, there are other things that you can explain it withthis job
atrophy explanation that Sol Polachek advanced explains part of it.
Elizabeth Landis did a study in which she explained the entire
wage gap between men and women was due to the turnover rate.
The statistical artifact explanation I think is compelling.

The existence of a pay gap, al I said, is not proof that there is
discrimination; it's evidence that there's a wage difference.

Representative SNOWE. And that would not be classified as dis-
crimination?

Mr. LINDSAY. It could be classified as any number of things.
That's the point.

Representative SNOWE. Well, how is it then that the average edu-
cational level among year-round full-time male workers is 12.1
years the same as fbr women. Women with college education earn
less than men who have only high school education. Women with
high school education earn less than men who have never complet-
ed elementary school. A secretary with 18 years of experience
earns less than a parking lot attendant. Liquor store clerks with
only high school education and 2 years' experience earn more than
teachers with a B.A. and specialized training and 2 years' experi-
ence. Nurses earn less than sign painters. In one California hospi-
tal a job evaluation study revealed that a registered nurse earned
only $7.90 an hour while the maintenance worker with no experi-
ence earned $1 .53 an hour.

If we can j itify this kind of wage structure, then we are in
effect saying at women should forgo professional training and
educatic i and pursue other jobs such as has been suggested. How
would you explain that? I would like to hear from both of you.

Mr. LINDSAY. Well, let me say this, that in these wage studies,
Ron Mahoka did perhaps the first and most comprehensive of these
studies, in which he had about .40 different variables, not only edu-
cation and experience but he had region, the size of the town that
the worker was employed in, and he ati,empted to explain the vari-
ation of wages of white menhe did it for all races and sexesbut
he was able to explain only a third of the variation in white men's
wages on the_basis of these variables,

The market produces a lot of variation in Wages which we can't
explain when you're looking only at white men, so there's no possi-
bility of discrimination affecting those wages at all, and you can
still only explain about a third of the variance in men's wages.

Representative SNOWE. Mr. Killingsworth.
Mr. KILLINGSWORTH. Well, I think there's a distinction to be

made here between differentials or differences and discrimination.
Discrimination clearly leads to a difference, but not all differences
are the result of discrimination. Let me. give an illustration of what
I mean.

Reference has been made to the so-called atrophy hypothesis.
which is related to the willingness of women to acquire work expe-
rionce in valuable occupations. Well, in fact, a colleague of mine
and I tested that, among other things, in a study that I mentioned
very briefly in my prepared testimony and, among other things, we
found at least the company we were studying, not necessarily the
whole economybut in the company we were studying, the atro-
phy hypothesis just didn't account for what was going on at all. In

1 1
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fact, if you believed in the atrophy hypothesis about the impact of
future dropping out of the Ivbor force, future intermittency, thenthe women behaved more like the way the theory predicted than
the men. They behaved' more like the men I guess than the menact_ lly did by the lights of the theory. In other words, you
wouldn't have known if you hadn't labeled the results by sex thatit was in fact the women who were behaving in this way if youcould believe the theory and hadn't known the gender of the
people.

On the other hand, not all differencesand incidentally, the dif-ference in pay at that company after correction for a quite longlistI think we got up to 150 variables or thereaboutswas about
$240 per week difference between men and women who were iden-
tical in terms of the factors which were considered.

I think that although there may be some residual unexplained
amount that isn't attributable to 'discrimination, I don't hesitate in
saying that's discrimination based on gender.

On the other hand, not all, differences are a product of discrimi-nation. I have studied a different employer, a major metropolitan
----newspaper that says it prints suitable news, if I may modify their

mottoand for a recently hired cohort of people, there was abso-
lutely no difference in pay at all between men and women who
were the same in terms of the same sorts of factors that economists
consider. There was what people call a raw or unadjusted differ-
ence, but literally all of that could be accounted for in terms of
things like educational preparation, prior work experience and
other sorts of factors that were literally beyond the, control of this
particular newspaper, that could not in any way be pinned on thebehavior of that newspaper.

So I think it is important to recognize that many employers dis-
criminate, but not all do. And the ones we see in court are the ones
that in some sense may have been most egregious about it because
they are in fact the ones that got hauled into court.

Representative SNOWE. Mr. Lindsay, you wrote an article pub-
lished in the Supreme Court Economic Review in 1982 that the
wage gap results not from discrimination against women but from
favoritism toward men. Is that not a form of discrimination or
were you suggesting that we should reduce the wages for men in
those areas where it appears that favoritism does exist?

Mr. LINDSAY. Well, what I had reference to in the paper you areciting there was that if discrimination were going to have wage
rate effects, if discrimination were going to produce a wage gap,
that the mechanism by which that would be introduced would have
to be that employers would raise wages of men above the competi-
tive level because if they tried to reduce the wages of women, the
women would simply go to work for somebody else. If there is com-
petition and mobility, and there is in most employment markets,
there. is a wage rate that exists out there that you are looking at
whenever you accept a job and if you do not get that from your
present employer you go somewhere else.

I am doing that right now. I am changing employers. I am leav-
ing Emory University and going to Clemson University because
Clemson University is willing to pay me more, and this sort of
thing limits the ability of employers to do this sort of thing that we
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read about when we read the typical discussions of discrimination,
somehow depressing the wages of women. No single employer can
depress the wage of anybody because an employee will simply go

somewhere else.
So what I was saying is where discrimination exists or where dis-

crimination produces wage rate effects, it has to be that male em-

ployees or white employees if it is race discrimination, are going to

be paid more than they are worth.
Representative SNOWE. Well, getting to your point that an em-

ployee can simply move to another employer that perhaps may not
be prejudiced, the point that I think the National Academy of Sci-

ences was making in its report and other statistical evidence that I
think was also docUmented in the case of the AFSCME versus the

State of Washington, is the fact that the more the occupation is
dominated by women, the less it pays.

So are you suggesting that women can go elsewhere to find a po-

sition where prejudice again might exist. I do not think that is a
very good solution to a problem that has wide ranging implications.

Mr. LINDSAY. Well, the fact that we know that on average
women make about 40 percent less than men, so obviously occupa-
tions in which there are more women are going to be paid less on
average than occupations in which there are mostly men. It is sta-
tistically a truism.

So the question really boils down to the fact of whether it is de-
sirable to try and increase the wages in these occupations that
women fill and, as Mr. Killingsworth pointed out, you may think
by doing that you're going to increase the wages of women and you

will to a certain extent to the few women who remain employed,

but by and large, what you are going to do is eliminate those jobs.

You cannot force employers to pay women more than what women

are worth.
Representative SNOWE. Should women assume men's jobs?

Mr. LINDSAY. I believe that women should fill the jobs that they
want to till, I don't think women are being forced into jobs right
now that they do not want to fill.

Representative SNOWE. Thank you.
Senator Evans.
Senator EVANS. It has been fascinating testimony. I would like to

ask each of you to begin with to give me a very brief rundown, just

so I understand who you are better, of your experience since gradu-

ate school.
Mr. KILLINGSWORTH. I will start. I will probably get the dates

scrambled because my memory is deteriorating the older I get.

Mr. LINDSAY. Atrophy. [Laughter.]
Mr. KILLINGSWORTH. That is just decay: Starting in 1969, I

worked until 1975 at Fisk University in the economics department.
From 1975 to 1976, I was a visitor at Princeton's Industrial Rela-

tions Section. From 1976 to 1978, I was at Barnard College, Colum-

bia; and from 1978 on, I have been at Rutgers. I have had leave
appointments of one sort or another, but those are the major posi-

tions held.
Mr, LINDSAY. I went to the University of Virginia as a graduate

student and from there I went to the London School of Economics

for 1 year on a post doctoral. From London School of Economics, I

I. 3
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went to UCLA and I went through various stages of academic ad-
vancement there, from assistant professor to full professor, and I
was made full professor there in 1980. I moved to Emory in 1980and, as I said, this summer I moved to Clemson.

Senator EVANS. OK. Mr. Lindsay, I find it difficult to let a coupleof statements,,gn as being descriptive of today. The first one yousaid on page "that one might with equal legitimacy prove thatthe pay gap is simply the reflection of women's inferiority to menin work. Few would find the latter argument convincing, and let
me hasten to add that I find it totally unappealing."

You did not say that you found 1.t totally wrong. Do you?
Mr. LINDSAY. I do not entertain--
Senator EVANS. Certainly it is unappealing to suggest that

wo,,,en are inferior to men, but you haven't said that you find that
wrk. j.

Mr. LINDSAY. No. I think it is wrong. I cannot prove it is wrong.That was the point of that paragraph, that given the fact that
women make less than men, the fact is consistent with both ofthose hypotheses; one, that there's discrimination; also that it is
consistent with the hypothesis that women are simply inferior to
men.

The question presented then is, how do we test those two compet-
ing hypotheses? And there are five other hypotheses that are also
consistent.

Senator EVANS. I understand all that. I was just interested in the
word "unappealing," as a description.

You go on to say that, "Typically the husband specializes in work
outside the home, while the wife specializes in home-based activity.
Husbands bring home the bacon, and wives cook it, so to speak.
And then the next paragraph goes on to expand upon that.

I suspect that I could find the references, but that sounds almost
identical to the description of the labor market and the circum-
stances of men versus women in the testimony given before this
Congress in the concept of equal pay for equal work in 1945.

I suggest that there is a lot happening in the world outside aca-
demia that is changing rapidly and that I rather suspect that itwon't be too many years before we may well find that then
just as many women as tnt,n full-time in the marketplace, the
will make their transfers and moves just as often on the baslb
wife's needs as a husband's. I'm not at all sure that when that day
comes that we will come even close to eliminating the differences.which now exist in pay scales. But I find it interesting that youit
seems to me that you're describing a past rather than a future.

Mr. LINDSAY. Well, I certainly don't have any numbers in front
of me, but I would be willing to bet that the majority of households
in the United States in 1984 are organized along those lines.

Senator EVANS. Would you suggest that there's been any year in
the last 20 in which the movement hasn't been in the other way,however?

Mr. LINDSAY. Certainly in the past 20 years there has been anincrease in the labor force participation rate among womenStill,
as I said, even among women with college degrees, it's only about41 percent, which means that they spend more than half of their
time not fully occupied and that's college-educated women.
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Senator EVANS. What would you guess the 41 percent was 10 or
.15 years ago?

Mr. LINDSAY. I don't have any basis to guess. Do you?
Mr. KILLINGSWORTH. No. However, I think it's very important

not to lose sight of a very important distinction; namely, the behav-
ior of employers and the behavior of other people, and part of the
anguish and rage and push for title IX and the feeling of intensity
in the Grove City decision is precisely because people know full
well that employer discriMination is not the only reason that ac-
counts for differences between men and women workers or for the
fact that there are an awful lot of women out there who think that
it's ladylike to be a nurse and it's not ladylike to be a riveter or an
architect or a biologist or a lawyer. Unfortunately, it seems to me
that in assumingas comparable worth in effect does -that the
entire locus of women's economic disadvantage is the behavior of
employers is just a mistake. And to put resources into comparable
worth is going to mean taking resources out of title IX and title
VII and other sorts of measures that I call conventional antidis-
crimination efforts.

Senator EVANS. I certainly will buy the idea that comparable
worth cannot substitute nor should it for other measurements and
other factors involved in a very complex marketplace. I guess I'll
buy that if you'll buy the concept that the marketplace is a long
way from being perfect.

Mr. KILLINGSWORTH. I don't think there's any incompatibility be-
tween those two notions. Unfortunately, the market works very ef-
ficiently, at least frequently, in response to higher wages and in
raising the wage of low wage female jobs the market will do its
best, believe meand it's not just a theory, we've seen it happen in
Australia. I do not think one can ignore evidence of that kind. It's
going to make an awful lot of women worse, not better. I certainly
share the objectives. The question is, is this the means to that end?

Senator EVANS. In another place and another time, that's worth
arguing about because I find that an arguable thesis. If the market
worked perfectly, you'd have a fine example, Mr. Killingsworth, in
the police exam in New York City. If the market works as you sug-
gest it does and New York City each time it advertises for new po-
licemen it has thousands of applicants, shouldn't they promptly
lower the wage of policemen?

Mr. LINDSAY. Absolutely.
Senator EVANS. And of course, that doesn't happen. It's an indi-

cator of an imperfect marketplace and we could go on for a sub-
stantial period of time and indicate in the doing of that that the
marketplace isn't perfect. ICS a long way from perfect for those
who are out there in the marketplace that are trying to work it. It
doesn't happen. Wages stay high, but I can guarantee you it is still
darned tough for a woman who desires to be a policeman to get. in
the door. It's still darned tough for a woman, probably tougher, for
a woman who wants to be a fireman to get in the front door, even
though there are a lot of them trying, and the wages are high and
there are well qualified applicants. The market isn't working in
that case.

Back to Mr. Lindsay, again ID your testimony you say, "Married
women will not accept work involving expensive retraining, rigid
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schedules and long commutes at the same wages offered in more
attractive jobs." Of course that's true, but I think it's equally true
for men.

Mr. LINDSAY. Absolutely.
Senator EVANS. So why make the statement? It's everyone.

That's so basic that anybody will take the more attractive job over
the less attractive job.

Mr. LINDSAY. Sure. But the point is, if there is this specialization
that I described going on within the household, then men will take
these jobs because they are specializing and working full time.
Women have to be able to pick up and transport their style of em-
ployment from one place to another because husbands move.

Senator EVANS. Really? In fact, I'm curious about your own situ-
ation. I hate to get into personal situations. But if you're moving
from Emory to Clemson, you said in your statement that your wife
is a reading therapist, is she giving up her job to move?

Mr. LINDSAY. She's very unhappy about the move.
Senator EVANS. You're both working at Emory. What if your

wife had received a splendid offer as a reading therapist in some
other city. Would you have given up your job at Emory to travel
with her?

Mr. LINDSAY. We probably would have worked something out.
The fact is, that even though my wife is a reading specialist, like
many married women who have raised a family she's been out of
the labor force about 20 years and she doesn't make as much
money as I do yet.

Senator EVANS. I suggest that if you watch what's happening
around you that there are many, many, many more young couples
where both are working, both may be professionally trained, and
are equally sharing the responsibilities in the household, so that
the thesis that somehow women are not well trained or as ade-
quately trained or remain as long in the marketplace, we are even
finding that maternity leave for fathers is getting to be as common
as maternity leave for mothers, which you may find it an aberra-
tion, but I think it's just as logical.

Mr. KILLINGSwORTH. Senator, those are not the people whom
comparable worth is trying to help. Those are people you see Wear-
ing tennis sneakers and business suits walking down K street.
They're not people in low wage jobs. It is precisely those people
that comparable worth supposedly is going to help whom it's going
to hurt.

Senator EVANS. As I say, we probably don't even have time
enough today to get into the arguable thesis, but that's not always
the case. I think that in spite of that fact and in spite of the move-
ment that's coming in that direction, and in spite of perhaps equal
backgrounds and education and equal sharing of home responsibil-
ities, we still find, I would bet on the overall, a substantial differ-
ence between the wages earned by the husband and the wages
earned by the wife under those circumstances, whether it's the
high end or the low end of it. Because you find a lot of couples who
find it necessary, if not desirable, for both to work, neither one of
'them maybe even graduated froir high school. They're not working
at professional jobs. They're working at jobs at the low end of the
income scale. There's still a major differential between the two.
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I guess you're both aware of the common use of job evaluation in
industry over many. many years, at least some professionals have
made quite an industry out of that operation. Do you :Ind that to
be a valid method within a private industry for internal alignment
of various jobs within that particular company?

Mr. KILLINGSWORTH. Well, I said I think in the paper that to the
extent that job evaluations are successful by the light of the enter-
prise who use them, they are essentially just attempts to guess at
what supply and demand would actually generate and frequently
such evaluation systems are modified. They lug in something
called a market factor when they discover that they either have too
many applicants or too few. So that in some sense job evaluation
systems when they work well by the lights of the firm, not neces-
sarily anybody else's, work best when they mimic what the market
is going to generate.

There's a quote also from Thomas Gleason of the AFL -CIS) to
the effect that labor has found that job evaluation systems can
often be quite biased and he says that results also show that when
labor and management get together things are less biased. And I
think the problem with that is that 80 percent of the work force
isn't represented in collective bargaining. What do they do?

Mr. LINDSAY. Let me add to that, Senator. One of my best
friends, an old fraternity brother of mine, that I got back togethee
with when I moved back to Atlanta, worked with the Federal Gov-
ernment for about 20 years. He was a fairly high executive in GSA
before he resigned and went into private consulting. But we were
talking about this one day and, as you know, civil service is a job
evaluation system. And he said that one of the biggest headaches
that he had in hir job at GSA was monkeying with these job de-
scriptions of employees under him in GSA, trying to add bogus re-
quirements or whatever to the job description in order to get the
pay rated for those positions up to a level where he could hire
people. And I think this is indicative of the problems that most em-
ployers will have with a pay evaluation system, is that the market
is going to determine what wages have to be paid in jobs, not the
job evaluation, and to the extent that the job evaluation comes up
with the correct number, then it's going to be OK. But whenever
the job evaluation comes up with a number which is different than
the market determines ought to be paid, it's going to be the pay
evaluation system that has to be modified, not the market wage.

Senator EVANS. Well, that suggests again that the market is
working perfectly and I though we had established here sometime
ago that. I would give on the idea of the comparable worth to do the
whole job if' you would give on the idea that the market worked
perfectly.

Mr. LINDSAY. Certainly to the extent that you have something
like the city of New York determining wages, they can set their
wages for policemen as high as they want to.

Senator EVANS. No; I'm talking about the private marketplace. I
don't know if' you were here when I was presenting testimony earli-
er, but I know very well from personal experience in negotiating
labor contracts in the construction field that that is done without
equal forces on both sides of the bargaining table. The interest of
the labor unions or the craftsmen is to get the highest wage possi-

1,?
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ble for their work. The interest of the contractors who are negotiat-
ing for the other side is to get the job done, but not necessarily at
the lowest cost possible. They want to get the job done, but they're
not paying the wages. The wage is being paid by the owners of the
building or the ones who are ultimately going to hire the contrac-
tors. And I am thoroughly convinced that that is at least partially
responsible for the abnormally high wages in the construction in-
dustry.

And the same thing I think is true when you talk about a public
utility as a monopoly. Their interest is in keeping the lights on or
the utility going. If there's a threat of a strike, its hardly an even
contest. Besides which, if they pay more, they pass it along to the
ratepayers and the ratepayers have little choice except to reduce, if
they can, the use of that particular utility, and the utility with a
larger cost basis then gets a rate of return on top of it and prob-
ably ends up better off than if they paid smaller wages.

I think there are just scores of examples where the marketplace
has barriers and all sorts of aberrations in it that make it not quite
the perfect measure that I think you're suggesting.

Mr. LINDSAY. Well, I'm certainly willing to admit that the
market probably doesn't work with the precision that economists
frequently describe in their models of general equilibrium or what-
ever, but on the other hand, when you see what happened in the
auto industry a couple years ago when the inflation rate fell and
the built-in escalators in the auto workers contracts where so high
that the Chrysler was about to go out of business and a number of
automobile companies were laying workers off left and right, and
the auto workers went back to the bargaining table and renegotiat-
ed those wages. They realized the wages were set so high that they
were causing jobs to be eliminated.

Senator EVANS. Getting back to the internal alignments as an al-
ternative for government, I guess we're maybe arguing more than
we really should, because I had the opportunity as president of a
college to implement, which I did, for all of the exempt employees
of the college, an unusually large number because our State does
not classify many of the employees that are at colleges and univer-
sities,nleaving aside the faculty, We used a-job evaluation system.
They were quite disparate jobs. It was quite difficult to know pre.
cisely what the marketplace was in some of the jobs that are fairly
unique, but we were able to accommodate market factors very
readily.

We created a salary grid which had a whole series of ranges on it
and there were 50 steps in each range 1 percentage point apart,
and the job classification merely established a range. It said range
H or range K or range L was the appropriate pay for that particu-
lar position, and any income in that position would be paid at that
range. But while the target point was the midstep, the 25th step,
the hiring authority was perfectly able to reflect either unusual ex-
perience or unusual market factors within that fairy broad range
along the steps and was able to hire or advance people along those
steps as long as the same ranges were maintained.

,Mr. KILLIINGSWORTH. But it strikes me that to the extent that the
job evaluation system is able to accommodate market factors, then
it can essentially just become an excuse for following the market.

12 .J
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And I think one has o ask, can we imagine how all this would ac-
tually look in the real world once a comparable worth law is passed
or once a policy of car.nparable worth is promulgated. The company
will hire a company oriented job evaluation firm and get a job eval-
uation done its way. A bunch of people will start to feel that's
being done unfairly. They will hire a plaintiff job evaluation firm
and do a job evaluation their way.

Senator EVANS. Our job evaluations are done by a committee of
the college, including people at all levels, from the bottom to the
top, who are trained in doing it. So it isn't a management tech-
nique any more than it's an employee technique. It's a joint effort
and it worked very well.

OK. I guess we've established differences (If opihion.
Mr. KILLINGSWORTH. We don't know if they're due to discrimina-

tion.
Representative SNOWS. I just have several more questions. Mr.

Killingsworth, regarding your comments to Senator Evans when he
was describing a two-wage-earner family trying to secure jobs, I
think you said in the case of the woman that the comparable worth
policy would not assist that woman but rather would help some-
body who walks down K Street in a tennis outfit. But yet the
Bureau of Labor Statistics would indicate that 80 percent of the
women in this country occupy 20 out of 427 occupations identified
by the Department of Labor and they are generally occupations
that are undervalued and underpaid.

We are not talking about passing any legislation on comparable
worth; we're talking about stronger enforcement of existing laws,
not only the Equal Pay Act, but also title VII of the Civil Rights
Act upon which the Gunther case was based; and the Supreme
Court established, had a broader interpretation than just equal pay
for equal work. So we're talking about stronger enforcement of the
laws, what our position should be as ,Members of Congress in ensur-
ing that discrimination does not exist in the workplace, and eradi-
cating that discrimination.

So how then would comparable worth help out in a situation like
that?

Mr. KILLINGSWORTH. Well, let me back up. First, I didn't say
comparable worth would help these yuppies.

Representative SNOWE. No. You said it wouldn't help--
Mr. KILLINGSWORTH. I said it wouldn't help the people that it

was actually intended to help; namely, people-
Representative SNOWS. It's intended to help anybody who's being

discriminated against, even in the professional categories, whether
women lawyers, or women engineers, or women administrators or
women in management. They're all discriminated against. They all
earn less than their male counterparts. So it's not a question of the
higher income scale, middle income scale, or low income. The ques-
tion is discrimination.

Mr. KILLINGSWORTH. All right. The counterparts within the same
job, as I understand it at least, are protected by the equal pay for
equal work standardequal work, not comparable worth. Compa-
rable worth, as I understand it, seeks essentially to raise the pay in
predominantly female low wage jobsthe 80 percent of the people
who are in the 20 lowest paid jobs which is the figure that you
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quoted. And the reason why I said it's not going to help, it's notgoing to help precisely because if you simply raise the cost of lowwage labor without doing anything to opportunities, then you'resimply going to dry up some of the employment opportunities thatthere are for low wage labor without creating additional opportuni-ties elsewhere.
Now that, as I understand it, is essentially what comparableworth is about, to raise the wage of people in low wage jobs.
Representative SNOW E. Not in low wage jobs necessarily, wherev-er discrimination exists in the workplace.
Mr. KILLINGSWORTH. All right. Then take a medium-level jobthat iL predominantly female and is paid less than an upper-leveljob that is predominantly male.
Representative SNOWE. Where favoritism exists, as Mr. Lindsaysuggested, perhaps we should reduce the 'wages of men. Is thatwhat you're saying?
Mr. KILLINGSWORTH. That's right. That certainly ought to be con-sidered and, as I say, the experience with the New York City policeexam may be a very good example of that.
Representative SNOWE. Well, as you know, an employer's evalua-tion of one's ability, the employee's ability, is based on some subjec-tive evaluation and it's very important that that evaluation be ob-jective. But how objective can an employer be when you includerace and sex?
Mr. KILLINGSWORTH. In a job evaluation?
Representative SNOWE. Right.
Mr. KILLINGSWORTH. Well, essentially, including race and sexrace and sex are extraneous, so including them in a job evaluationobviously, as far as I'm concerned anyway, is not allowed. I don'tknow that employers have in fact explicitly includedyes, I dothere are some examples I think from Westinghouse I rememberreading, an example quite a while agoWestinghouse explicitlyhad quite different job evaluation systems for the different sexes,and that's perhaps a flagrant example of how evaluation .can bemanipulated. Clearly, an employer who wants to discriminate andwho has to use a job evaluation system would have to find a some-what more subtle way of doing it, but clearly employers who wantto discriminate can exercise a great deal of ingenuity in doing that.I don't think there's any reason to suppose that simply because wehave a principle called job evaluation that we're guaranteed get-ting something that is objective. Job evaluation is inherently sub-jective. Hay Associates, one of the big job evaluation firms, will sayso. It's inherently subjective and they don't see any way around itand I don't think anybody else does either.

Representative SNOWE. Well, in looking over the four defenseF,included in the Equal Pay Act, and incorporated into title VII, itsays that except as such payment is made, one can establish a cer-tain wage salary and if they can explain the difference based onseniority, a merit system, or a system which measures earnings byquantity or quality of production, r a differential based on anyfactor other than sex, illegal discrimination cannot be shown. Isthat so difficult for an employer to prove?

Ij
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Mr. KILLINGSWORTH. Well, the question is, How would you justify
a difference in pay if there were a job evaluation system in place?
Have I understood correctly?

Representative SNOWE. Yes. If an employer would be questioned
on his or her hiring practices and these are the defenses that an
employer is allowedbasing the salary on anything other than sex,
a merit system or seniority system, or something that's objective
and can be explainedit seems to me very reasonable.

Mr. KILLINGSWORTH. Yes; and I think the difficulty is that an
employer who wants to discriminate is going to hire a firm that
will get a reputation for having done job evaluations that tend to
produce what the customer wants and they will bring in an expert
who will testify, "Yes, we considered this factor and that factor and
the other factor and we put it in our job evaluation and; lo and
behold, because of what the company was doing was just fine by
the lights of that evaluation."

But I think the notion that there's such a thing as an objective
sort of platonic kind of job evaluation that sort of comes down in
tablets from the mount is simply a mistake.

Representative SNOWE. Well, I just don't think it's as difficult as
you suggest. I know in my own office I make similar decisions and
they are based on a number of criteria and I just do not see what
you are suggesting is so difficult to obtain as far as an employer is
concerned, when you consider the fact they they can account for
pay disparities based on these four defenses, and not sex or race. I
just do not see how difficult that could be in making that decision.

Mr. KILLINGSWORTH. Well, the difficulty is job evaluation can be
used, just like all sorts of other things, as a pretext, as a subter-
fuge, and I think the experience with job evaluations suggests that
it can indeed be done in that way. In the old days, it was done very
crudely. Employers didn't even bother to disguise their tracks. Now
it can be done in a more sophisticated way.

Representative SNOWE. Any other questions?
Senator EVANS. No; just a comment. If in fact that is widespread,

it just suggests that discrimination is far more pervasive than
anyone thought. I'm not sure that that really is the case. I suspect
that a good many who are employers and who hire job evaluation
firms do so because they want to get some information from some
who are expert in the field, and it's not that they're necessarily
predetermining what the results should be any more than either of
you would predetermine the results of research that you're doing.
That's the whole nature of research, to find an answer which we do
not yet know. And I suspect that's the case of far more employ -
ers--I would hope at leastthan those who would deliberately seek
to discriminate and use these systems as a method of doing so.

Representative SNOWE. Thank you very much for being here
today and for presenting testimony and participating in this hear-
ing. We certainly appreciate it.

Next, we will hear from Edwin Clarke, who's a private business-
man from Illinois, who's a personal consultant on personnel admin-
istration and employee relations. Go right ahead.

' . y.
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STATEMENT oF EDWIN R, CLARKE, PRESIDENT, E.R. CLARKE
ASSOCIATES, INC LAKE FOREST, IL

Mr. CLARKE. Thank you, Madam Chairman. Let me `begin by stat-
ing that I apologize for the fact that you do not have a complete
text of what I'm going to say. I got the invitation to come late yes-
terday. I have adapted something I had prepared previously. It re-
lates to the subject, The original was focused on two bills that I un-
derstand are being considered by the Congress, H.R. 4599 and H.R.
5902. But realizing that this was a different committee, I have read
the two concurrent resolutions that exist, as I understand it. I've
also read S. 1900, the Senate bill, and my remarks therefore are
going to be more generalized and yet they still are going to focus
somewhat on H.R. 4599.

Representative SNOWE. Well, the full text of your statement and
the previous witnesses' will be included in the record.

Mr. CLARKE:. Thank you.
As a representative of U.S; business and industry with a career

spanning more than 30 years in the competitive, profit-seeking, job-
providing private sector of this country's economy, I am; most
grateful for the opportunity to submit this statement in connection
with the committee's consideration of the several important.' pieces
of proposed legislation on pay equity. Taken together, the proposed
pieces of legislation will impact both the public and private sectors
of the economy. My remarks will deal with the general question of
comparable worth, or pay equity, and also with certain specific as-
pects of the concept that have not been brought out in the public
debate to date, so far as I know.

My name is Edwin R. Clarke. My present occupation is that of
providing consulting services in all phases of employee relations
and personnel practice, including union relations, compensation
plans, employee benefits, and so forth. My statemeq today pre-
sents my views as a professional with extensive experience in em-
ployee compensation systems. I also speak for the American Feder-
ation of Small Business, a national organization with more than
25,000 members, headquartered at 407 South Dearborn St., Chica-
go, of which I am -a member.

From 1946 through 1983, I worked in the employee relations and
personnel administration function in several U.S. manufacturing
companies and w -s in charge of the activities of my employers for
this function mitinuously since 1955. Throughout my career,
though my responsibilities encompassed many other aspects of the
employee relations function, I was personally involved with posi-
tion-classification systems and wage-setting procedures. The specif-
ic activities included negotiating and administering the organiza-
tion of job duties into job classifications, the application of job eval-
uation criteria to job classifications, the assignment of job classifi-
cations to wage grades, the determination of the wage rates to be
paid for each wage grade, and so forth; and the same for office and
management classifications except that no union was involved.
Careful attention to eliminating and avoiding sex discrimination in
all wage system design and in the wage rates pursuant to these
systems has been a high-priority aspect of my involvement in this
activity.
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The purpose of all these bills dealing with comparable worth,
namely to seek out and eliminate sex-based wage discrimination, is
laudable and noncontroversial. However, the bills state the premise
which has not been proven, that wage differentials are discrimina-
tors, per se. My experience, however, is that employers strive to
pay market-level wages and salaries regardless of the gender com-
position of the population of the various job classifications. No em-
ployer today has the intention to discriminate between the sexes in
wage rates.

The wage differentials that exist between jobs reflect many
forces; for example, oupply and demand for particular skills. Quan-
tifying the several components of a wage differential is imprecise
and controversial at best. As a result, I have come to the belief that
marketplace wage rates indicate the best and faireot measurement
of the value of a job' classification, representing the composite of all
the forces which determine that value. Any wage-setting proce-
dures that may be devised should be required to convert job evalua-
tion point values to marketplace wage rates.

One purpose of this family of bills is seeking out and eliminating
sex-based wage discrimination in the Federal Government. Howev-
er, H.P. 4599 seems to apply only to that portion of Federal em-
ployees covered by the General Schedules, which we usually talk
about as the GS schedules. Why that bill was not written to apply
to the crafts and the other classifications of that nature, another
very large group of employees covered by the Federal wage system,
is not clear, and seems inconsistent.

It is true that the GS evaluation system and the FWS evaluation
system are quite different. The GS system is a nine-factor point
evaluation system which converts to one salary structure that is
applied uniformly -ationwide. FWS, the Federal wage system, uses
a whole-job evaluat..n approach which relies basically on area sur-
veys of prevailing n rket rates for 39 benchmark classifications.
There are 187 different areas wage structures. However, there is no
reason that I know why two systems should not be treated alike in
se '3king out sex-based wage discrimination.

The GS system of classifying jobs is the system which .the Office
of Personnel Management created in implementation of the 1978
Civil Service Reform Act, only 6 years ago. One provision of the
Act is that there must be equal pay for work of equal value. Other
key provisions are section 2301(b)(3)that pay rates are to be de-
termined "with appropriate consideration of both national and
local rates paid by employers in the private sector," and section
5301(a)(3)that "Federal pay rates comparable with private enter-
prise pay rates for the same levels of work." Certainly, therefore, it
must be presumed that the grade assignments of the classifications
and the wages paid complied with the act, especially the require-
ment that there should be equal pay for work of equal value; in
other words, regardless of whether the classification populations
were predominantly male or female. It will be unlikely, then, in
my opinion, that the Office of Personnel Management will discover
classifications which have been incorrectly graded. The review will
be beneficial nevertheless. However, section 2(b)(1) of H.R. 4599,
which seems to call for changes in the present system of evaluating
General Schedule jobs, seems unnecessary in view of the fact that
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the present system was insitituted under the "equal pay for work
of equal value" directive.

At this point it is appropriate to state my conviction, developed
over many years of working with wage-setting systems, that all sys-
tems of job evaluation are inadequate to the task of establishing
true relative values for job classifications. Basically the reason is
that the values indicated are the result of factor selection and
weighting as determined by the person or group that had a certain
objective in making the factor selection and assigning the weights.
Perhaps the objective was to match marketplace wage rates. Per-
haps the objective was to prove that sex-based wage discrimination
was present. Whatever objective there may be can be pretty well
achieved by the designers of the system. Therefore, a requirement
that job evaluation point values be translated to marketplace wage
relationshipswhich is actually required in the present Federal GS
systemis a good means of minimizing, the weakneSses of job eval-
uation systems. I believe it is the best method available for giving
job evaluation realistic validity.

When job evaluations are performed with deliberate disregard
for marketplace information, the results are invalid, troublesome
and costly. An example of such is a recent study involving a
sample of State of Illinois jobs commissioned by the Illinois Com-
mission on the Status of Women. The job evaluation system chosen
gave an average of approximately 75 percent weight to "knowledge
and problem solving,' 20 percent weight to "accountability," and
the rest of the weight to "working conditions," which, in that
system of evaluation, encompassed "physical effort, environment
and hazards." The five jobs in the sample of 24 jobs that required
out-of-door, all-weather work involving physical effort and relative-
ly hazardous conditions ranked far below their relative rankings in
marketplace wage rates. The job evaluation system chosen happens
to be described in the interim report to the Equal Employment Op-
portunity Commission of the Committee on Occupational Classifica-
tion and Analysis, National Research Council, entitled "Job Eval-
uation: An Analytic Review" in the following quoted words: *

used primarly for the evaluation of executive and professional jobs
* * language used in factor definition emphasizes subjective judg-

ments to an even greater degree than most job evaluation systems
* virtually no weight is given to working conditions.' As a

result of this study one "charge" has already been filed with the
Equal Employment Opportunity Commission against the State of
Illinois citing the relative rankings in this study, which I regard as
completely invalid as evidence that sex-based wage discrimination
exists. Court proceedings have been promised as soon as the EEOC
completes its phase of the handling of the "charge."

I wish to emphasize that the Illinois study intentionally disre-
garded marketplace information and did not attempt to relate the
rankings produced by the job evaluation process to the realities of
the job market. But the mere fact that a study was made has
become the basis of litigation and a possible monetary penalty as-
sessed against the State of Illinois and its citizens. Incidentally, the
study, a so-called pilot study, was not one ordered by the legisla-
ture. It was a result of the deliberations of the Illinois Commission
on the Status of Women.
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Any one of several, other job evaluation systems that exist and
are well known could have been used in the Illinois study. Each
one would have produced a different relative ranking of the jobs in
the sample depending on the factors used in the evaluation process
and the weights assigned by the designers of the system. Without
doubt, however, each of the designers of these available systems
woulizi give assurance that his system design is free from sex bias.
Which system should we use then? Which one should be relied on?
Would it be possible to determine the existence of sex bias and the
extent of its impact on wage rates in any such circumstances?

My career has been in the manufacturing industry, always striv-
ing to make and sell a product competitively and profitably. A good
profit on sales, after tax, is measured in pennies per dollar-3
cents, 4 cents, 5 cents, or in a few cases more.

My discussion this morning has not yet talked about selling
prices for products. Yet in manufacturing industry it is the selling
prices that determine what levels of wages and salaries can be
paid. The selling price must be sufficient to cover material costs,
wages and galaries, other manufacturing expenses, and investment
in plant and equipment. Unless the product can be sold competi-
tively and profitably people will not be employed and it will be un-
necessary to determine any wage rates or salaries.

Sex discrimination against women in wages and salaries should
not exist but the methods employed to avoid it should not be per-
mitted to interfere with the competitive capability of the enter-
prise.

In fact, of course, we have an innumerable variety of enterprises
competing in an innumerable variety of market situations. Even a
very large company accomplishes its manufacturing in any plants,
some large, some small. Each has the necessity of competing suc-
cessfully in its product market.

To be unsuccessful means to close down. Even the large compa-
ny, therefore, may not be able to pay the same rates for the same
job in plants that make different products and compete in different
product markets. The accounting clerk in the plant that makes a
product which competes with imports from Singapore 'may have to
be paid less than the accounting clerk in the plant that competes
with other U.S. manufacturers. Any system intended to eliminate
sex discrimination, such as a companywide or industrywide job
evaluation system, or a comparable worth law, that would impose
restrictions on a company's freedom to compete, would be destruc-
tive and should be 'avoided. Sex discrimination in wages and sala-
ries, if found, should and can be, and in my opinion must be, over-
come without interfering with the ability of the plant to compete
successfully in its product market.

Maintaining the vigor and competitive strength of our free enter-
prise system is of great importance to all citizens including women.
A vigorous and successful business climate means job opportuni-
ties. Successful business requires freedom to manage and do the
things that may be necessary to serve customers with competitive-
ly-priced goods. The business that is competing against imports
probably will not be able to pay the same wag-1 for the same job in
a company that has only domestic competition to worry about. The
imposition of wage scales by outside authority, especially wage

:3 5
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scales derived in a system of job evalus-,,ion designed to meet a
social goal, would be most unfortunate and would certainly have
an adverse impact on the vigor of business in general and on the
availability of jobs. Furthermore, the imposition of artificial, non-
market rates in the public, sector will strongly and adversely
impact the private sector.

Elimination of sex-based wage discrimination, if in fact it exists,
ill certainly be assisted by focusing attention on it, rooting it out

ikherever found. However, other measures, different from imposing
artificial wage rates, and so forth, should be emphasized in the
effort: Among measures of this type that I suggest are: Much great-
er publicity about job openings, rates of pay, and job requirements;
training programs and facilities in which females can learn the
skills that the marketplace is rewarding best; counseling programs
in which 'females can survey their own interests and talents, learn
what steps are required to become employed in kinds of employ-
ment they decide upon, and make career plans.

Thank you, ...ery much for the opportunity to make this state-
ment.

Representative SNOWE. Thank you, Mr. Clarke.
You mentioned in your testimony that the marketplace wage

rates are the competitive, mark place rates for any job classifica-
tions today. Yet, I would s that market rates today as well as
market surveys would reflect long-held prejudices. Women up until
the mid-1960's, for example, were not allowed to hold certain jobs
and in addition to that, many of the occupations were advertised in
the newspaper§ 4inder different classifications based on gender. So
that e. eluded women from seeking those jobs. The entry level posi-
tion; vomen originally started lower than men. So they started
out v~An a disadvantage and that discrimination and those disad-
vantages have compounded themselves over time.

So I am not so sure that marketplace wage rates would accurate-
ly reflect the discrimination that has existed previously and has
just been built into the system.

Mr. CLARKE. I am sure this is the essence of the problem and you
are right. There were some practices in the past that were not cor-
rect. I do think that today all companies are trying very hard to be
sure that those practices no longer exist, no longer impact the
wage structures that they have. I really do believe that companies
have gotten the message and the effort is being made not to do
that any more.

But the question really is, how much is this wage discrimination
effect that you're talking about? My point in this whole presenta-
tion is that you can't tell. Therefore, we really shouldn't devote lots
and lots of dollars and hurt ourselves by spending a lot of time and
effort to try and find out. I think that kind of problem is being
eliminated and certainly some of the things we're talking about
focus on the problem, talking about it, being sure that today title
VII is being enforced, that there's loth of publicity about opportuni-
ties, that they are not related to sex whatever, I think that's the
way we really should try to do it.

Representative SNOWE. But there's sufficient statistical data to
indicate otherwise. Women not only are segregated into certain job
occupations but, in addition to that, are paid less than their male
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counterparts, even in those jobs which are traditionally held by
women. In addition, in professional occupations we have seen that
women earn less than their counterparts, even if they have more
education and more training; they earn less than their male coun-
terparts. I think that's the problem and it is not a problem that
previously existed but it exists now and I suspect it will just be fur-
ther exacerbated in the future unless something is done to correct
it, including ri orous enforcement of the existing laws, including
title VII, which .ovides a broader interpretation of the Equal Pay
Act based on the inther decision in 195".

Mr. CLARKE. Brut what you are leaning to inevitably is some
effort to measure this discrimination effect.

Representative SNOWE. It's already been measured.
Mr. CLARKE. I don't think it has at all.
Representative SNOWE. By the National Academy of Sciences.
Mr. CLARKE. Well, it's an unknown and we can't say exactly

what it comes from. I don't think that is a measurement of the dis-
crimination impact.

Representative SNOWE. Well, in your considerable experience
and certai 'y you've had much of it with companies, have you
come ecru. discrimination in some of the clients that you have
had to deal %,:th over time?

Mr CLARKE. Not recently.
Representative SNOWE. What would you define as recently?
Mr. CLARKE, 1 know of practicesI really haven't known of any-

thing that I would call discrimination since about 1967 about,
shortly afte. the title VII became law, and everybody had a chance
to react and take a good look at what they were doing.

You had mentioned that there are women sort of segregated in
job classifications as though they were being discriminated against
in that fact., that they were all in the same job classification, and I
really don't think that's the case.

Representative SNOWE. Those jobs are typically undervalta 1. as
wel! as underpaid and there's certainly a question. As I indicated
eal lior in the litany about various positions, you can start compar-
ing. I think in your position it probably is even easier to make that
determination as to whether or not discrimination exists. So I
t,iink that is the issue. I think you can compare somebody, for ex-
a nple, a secretary with years of experience compared to a liquor
store clerk. I think that you can make that determination in your
position and in your consultations with employers.

Mr. CLARKE. Well, what I would like to do in any such case is to
look at that particular situation, and I. agree with you that if this
should turn out to be in my professional judgmentor let's say if I
see it and I tell the employer there's something wrong, the employ-
er -ought to correct thatright then. That's exactly right. But I
think yau approach that on a case-by-case basis.

Representative SNOWE. I think that's all we're actually suggest-
ingvigorous enforcement of the existing laws. As you suggest in
your earlier testimony before another subcommittee, which I guess
you didn't have the opportunity to presentthere are a number of
bills to correct the problems that might exist within the Federal
Government in various Federal agencies. For example, I have a bill
and Senator Evans has a bill to establish a bipartisan commiq-ion
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to examine one of the agencies that Congress is responsible !'lr in
the legislative. branch to determine the magnitude, if any, of wage
discrimination. So that's the sort of approach that's being taken at
the Federal level. But in spite of all that, thei is a problem out
there in the private sector and the public sector as well. As you
know, there are a number of cases, in particular AS.FCME v. The
State of Washington.

So hat's the kind of approach we're trying to take. A Supreme
Court decision in 1981 indicated that title VII is broader in its in-
terpretation than the equal pay for equal work statute. So that's
really where we stand.

It is .so difficult then for an employer to provide an objective
evaluation of a particular person in their employ doi. g a particular
job?

Mr. CLARKE. Well, it all relates to the system of measurement,
theoretical, that would be attempted, and because it nas to be theo-
retical and it has to be largely a product of human beings, you get
very much concerned to make sure that it isn't the end-all of the
whole thing. You should come back finally to the realities and
there you get to the question of, well, ..,.hat is the amount of wage
impact, let's say, that arises from discrimination? There are lots
and lots of forces that determine what companies are going to pay
and when you talk about discrimination you really are worrying
about what you pay for one job in that company as compared to
what you pay for another job in that company. I think we've said
this more that the thought really is n lw that we're not going to
try to establish a relationship that will pervade the whole econo-
my.

Representative SNOWE. Exactly,
Mr. CLARKE. And yet I do want to say that I pi worried about

whether you can really, for the Federal Government with its 2 mil-
lion and some employees, establish a relationship that such and
such a classification will be paid such and such a percentage of an-

r classification always and forever, and not have that spill over
into the private economy. I think it will and I really think it would
Le very Unfortunate if because it did that it then inhibited private
employers.

Representative SNOWE. As I've asked other witnesses, under the
Equal Pay Act as well as title VII, there are four defenses for an
employer. One is the seniority system; a second is the merit
system; the third is a system which measures earnings by quantity
and quality of production; and, finally, a differential based on any
factor other than sexis that difficult for an employer to prove in
explaining a wage disparity?

Mr. CLARKE. Well, let me try and say what an employer has to
lo. He has really a job that he's talking about, and he has to decide

what's a proper wage to pay for that job in relationship to the
other jobs that already existin other words, in his hierarchy of
jobs, what is the right rate of pay. The real question is, where does
he turn to get the information on which he can make a judgment?
He can use a system of the kind we have been talking about, yes.
That system is going to be based on these theoretical things except
that he's able to go into the marketplace and find what the job is
paying in the marketplace, and Senator Evans earlier engaged in

1. a J
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some discussion about the marketplace is imperfect, and this is cor-
rect; it is really quite imperfect; and I believe it is the best thing
we've got. I think I'd much rather rely on the information and the
judgments I can make coming out of the marketplace than I would
on the pure theory. Of course, the larger the group of people you're
trying to cover in your theoretical system, the more likely you are
to do something wrong. The smaller the group you can deal with
and the more closely you can relate to the marketplace, the better
off you're going to be. Most systems in small companies are prob-
ably 100 jobs or 200 jobs. The States which are bigger, of course,
have several thousand jobs. But most systems are reasonably small
and are sort of local and when you're dealing with that range of
job classifications, you can be reasonably good about it. There's no
doubt that historically most employers have two or three such sys-
tems. They have the one that has grown up with their bargaining
unit and they have the one for their management, the exempt
people who are not covered by the wage hour law, and then they
have the one for the clerical people and the technical laboratory
people and people like that, who are covered by the wage law, but
they very often will have three separate systems.

Representative SNOWE. You mentioned employers are doing
something now. Could you tell me exactly what from your experi-
ence employers are doing now to rectify any existing problems as
far as discrimination is concerned?

Mr. CLARKE. Welland this is the result of suggestions from the
Equal Employment Opportunity Act I should sayemployers are
actually going into their work forccs and recruitingI shouldn't
say it that wayI should say publicizing first of all, opportunities
for female employees to advance in the organization so that really
amounts to recruiting because not only do you publicize by putting
notices on bulletin boards but you also look at your roster of people
and their skills that already exist and you then go and talk to indi-
viduals and say, "Well, are you aware that you might really be
considered for this particular job if you want it?" And then I could
mention one other development out of that kind of approach, that I
know of, in which a company having found a person who said,
"Well, yes, I would be interested but there's got to be a period in
which I train for this," so the company worked out training ar-
rangements for the particular individual. As a matter of fact, the
physical demands on the particular job that I'm thinking of were
considerable. In other words, it involved moving some heavyor
doing some work that involved turning things on where it would be
hard to turnand so forth. So some special tools were designed
and that happened to be a very happy result in that particular sit-
uation. It's that kind of thing that I think is really the best avenue
for a good solut, . n.

Representative SNOWE. Thank you very much, Mr. Clarke, for
being here today and sharing with us your experiences.

Mr. CLARKE. Thank you.
Representative SNOWS. Our last witness is Brian Turner, director

of legislation and economic policy of the Industrial Union Depart-
ment of the AFL-CIO. Mr. Turner will be testifying on behalf of
the National Committee on Pay Equity.

1,
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STATEMENT OF BRIAN TURNER, DIRECTOR OF LEGISLATION
AND ECONOMIC POLICY, INDUSTRIAL UNION DEPARTMENT,
AFL-CIO, ON BEHALF OF' TIIE NATIONAL COMMITTEE ON PAY
EQUITY, ACCOMPANIED BY CAROLE WILSON, TREASURER, NA-
TIONAL COMMITTEE ON PAY EQUITY

Mr. TURNER. Thank you, Madam Chairman. We have a whtten
statement that has been prepared. I request that that be recbrde'd
in the record. I would just like to touch the highlights of that/ as
my oral statement.

My name is Brian Turner. I am directior of legislation and eco-
nomic policy for the Industrial Union Department of the AFL-CIO.
I'm here today on behalf of the National Committee on Pay Equity __ _

on which I serve as a board member. Lam accompanied by Carole
Wilson, associate general counsel -o rthe International Union of
Electronic, Electrical, Technical,,Salaried & Machine Workers, who
is also the treasurer of the National Committee on Pay Equity.

We would like to start of 'by stating what a pleasure it is to
appear at a hearing called to "address the problem of wage dis-
crimination and examine specific means of eradicating this injus-
tice." It's not all congressional hearings which are so pointedly
geared to such a laudable' goal.

The National Committee on Pay Equity, founded in 1979, is the
only national coalition working exclusively to achieve equal pay for
work of comparable value. The committee has over 170 organiza-
tional and individual members, including international labor
unions and major women's and civil rights groups, as well as edu-
cational and legal associations.

. In our testimony we will first discuss the extent, pervasiveness
and causes of the wage gap between women and men and minori-
ties and nonminorities. Second, we would like to describe how the
goal of pay equity is rapidly becoming realized as a fact of life as a
result of the efforts of unions, women's and civil rights organiza-
tions and State and local government initiatives.

Third, we would like to debunk some common myths about pay
equity.

Fourth, we will discuss the failure of the current administration
to enforce the civil rights laws to achieve pay equity.

Finally, we will discuss what needs to be done if pay equity for
women and minorities is to be obtained and we will make certain
recommendations for congressional action to help achieve pay
equity.

As you noted in your discussion with the economists, Madam
Chairman, the wage gap between women and men is not new. It is
one of the oldest and most persistent symptoms of sexual inequal-
ity in the United States. Women working full time, year round
earn approximately 61 cents for every dollar earned by their male
counterparts, and a woman with a college degree earns an average
of $2,000 less per year than a male high school dropout.

While many people believe that the situation of employed women
has improved markedlyparticularly with the influx of women
into nontraditional jobsthe facts indicate otherwise. The wage
gap between women and men has varied little over the last 30
years Old the degree of that gap is actually wider today than it
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was in the 1940's or at the end of the 1930's. None of the major
economic, demographic and political changes of the past 20 years
has made any real dent in the wage gap.

The single biggest reason fo... this gap is that women, overwhelm-
ingly, do not work in the same jobs as men, but are instead concen-
trated in a narrow range of sex-segregated occupations with wages
well below those paid to men for comparable work.

The 1981 National Academy of Sciences landmark study on
Women, Work and Wages: Equal Pay for Work of Equal Value,
concluded: "Not only do women do different work than men, but
also the work women do is paid less."

Jobs traditionally held by womenin so-called women's work--
pay less, regardless of the skills and expertise required. As one
commentator has noted: "It's 'Catch 22.' Women's work historically
has been paid poorly because women were doing it, and women
work for less because they cannot get more."

The cost of this discrimination to families and to society as a
whole is devastating. Along with the dramatic increase in the
number of households headed by women, more than 9 million
American family households, about 1 in 6, are maintained today
solely by women. There has also been a rise in the number of fami-
lies headed by women living in poverty. Almost 1 in 3 female-
headed households is poor in contrast to 1 in 18 families headed by
men. Of women in the labor force, 66 percent are either single, wid-
owed, divorced, or have husbands earning less than $15,000 an-
nually.

The principle of pay equity, or equal pay for work of comparable
value, requires the elimination of wage discrimination among jobs
which, although not equal, are comparable based on skill, effort, re-
sponsibility and working conditions. The majority of pay equity ac-
tions to date have been efforts to reach sex-based wage discrimina-
tion. However, in those workplaces where job segregation and low
wages are associated with race or ethnicity, the principle of pay
equity is equally applicable.

In the last several years there has been a proliferation of actions
aimed at eliminating sex-based and race-based wage discrimination
involving jobs which are not identical. In addition to ongoing edu-
cation and research, there are four main strategies being used.

First, collective bargaining: Labor unions have been among the
leaders. of the movement for .pay equity. Indeed, since 1883, which
was very nearly the inaugural year of the American Federation of
Labor, now the AFL-CIO, the policy was adopted that "equal
amounts of work should bring the -same price, whether performed
by men or women." Labor unions are actively pursuing pay equity
issues through the adoption of pay equity policies, union-conducted
wage and job studies, negotiated joint labor-management job eval-
uation studies, negotiated wage equity increases, the use of griev-
ance and arbitinticn procedures to correct wage-rate inequities, po-
litical action and, if necessary, litigation.

A major strategy to promote pay equity is the organizing of
women into unions. Currently, womel who belong to unions earn
on the average over a third more than nonunion women. In fact,
white-collar women union members earn an average income 44 per-
cent higher than nonunion women. The issue of pay equity has

/
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become a powerful stimulus for organizing women workers as more
and more women are realizing the need to have an organization to
go to bat for them in combating sex-based and race-based wage dis-
crimination in the workplace.

Second, organizing women outside the union context: Working
women such as clerical workers and librarians who may not be in
unions are organizing for pay equity raises with the assistance of
working women's groups, professional associations and organized
labor.

Examples can be found in the work of 9 to 5: National Associa-
tion of Working Women, and The American Library Association.

Third, enforcement of Federal laws: Efforts to see title VII of the
Civil Rights Act enforced are increasing with the filing of adminis-
trative charges and lawsuits. Several Federal court decisions such
as IUE v. Westinghouse on which my associate worked as associate
general counsel for IUE, and the Supreme Court's decision in a
companion case, Gunther v. Washington, explicitly state that title
VII of the Civil Rights Act does apply to wage discrimination cases
in which men and women do not fill exactly the same jobs. These
decisions are important sex-based wage discrimination victories be-
cause opponents of pay equity arguad that the application of title
VII was restricted solely to equal v it situations. The decisions are
also significant because they make nr that sex-based wage dis-
crimination is as illegal as wage discrimination based on race, na-
tional origin, or religion.

Among the cases which have been pursued and surveyed in the
written statement by unions are the IUE v. Westinghouse, Gunther,
and AFSCME v. Washington State. This latter decision, the leading
current pay equity case, is the culmination of an 11-year struggle
beginning in 1973 to remedy sex-based discrimination in public em-
ployment. The AFSCME v. Wasp. ,igton State case showed in detail
the kind of evidence that would generally result in court finding of
discriNination and in that case the court found that the evidence
of discrimination in compensation was overwhelming and constitut-
ed, "direct, overt and institutionalized discrimination,"

The fourth avenue for closing the wage gap is actions by Federal,
State and local government.. The Federal Government is just now
beginning to examine its own evaluation system for sex bias
against its female employees. GAO is undertaking a study and the
results are expected to be useful. In State and local government,
many more actions have been reported in recent year9. Currently,
the National Committee on Pay Equity is completing and will soon
publish a survey which has identified over 100 Government initia-
tives undertaken by school districts, counties, municipalities and
State legislatures and agencies in at least 30 States.

Generally, the surveyed initiatives take the form of new laws or
amendments, enforcement efforts, or executive branch policy deci-
sions and fall into the categories of information and data collection,
job evaluation studies, pay equity policies and implementation, and
enforcement of existing laws.

In our prepared statement, we talk about several myths about pay
equity which we dismiss and refute in much the same terms that
the Chair has in these hearings today, so I won't burden you with a
repetition of those. Basically we show that the apples and oranges

2
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argumentcomparing different jobs on a comparable scale is im-
possiblereflects current practice in business, as well Lis attempt-
ing to overturn the rules of logic. Second, that the free market is
no defense, which indeed has been found by the courts. Third, the
argument of cost: while we feel that it is important to be sensitive
to issues of cost and to be realistic in economic terms in examining
pay equity problems, in fact our recommendation is that the least
costly method for employers to correct these problems is to act
early in concerted action with their employees; because if they wait
and they're taken to court they will end up with a very hefty retro-
active settlement. So if they're really interested in costs, let's try to
go to work right away and resolve these problems.

I note finally the words of Judge Tanner in the AFSCME v. State
of Washington case on the economic side that, "Defendants' preoc-
cupation with its budget constraints pales when compared with the
invidiousness of the ongoing discrimination." In effect, the judge is
arguing very clearly that economic constraints really bear little
weight when compared to the violation of rights which is already
proscribed by law.

Perhaps the most painful aspect of our review of ongoing efforts
is the failure of the Federal Government under the present admin-
istration to enforce civil rights laws to achieve pay equity.

While private parties have enjoyed some success in eradicating
sex-based wage discrimination, the Federal agency charged with
enforcement of title VII, EEOC, has made no effort' to eradicate
this type of discrimination. Shortly after the Supreme Court issued
its decision in the Gunther case in 1981, EEOC adopted the recom-
mendation of its Office of Policy Implementation to "provide inter-
im guidance to field offices on identifying and processing sex-based
wage discrimination charges under title VII and the Equal Pay Act
in light of the holding" in Gunther. The EEOC memorandum set
forth comprehensive procedures for "investigating" and "evaluat-
ing sex-based wage claims" and also provided that "counseling of
potential charging parties should be expanded to reflect it is still in
effect." Yo' .00 has done nothing to implement this 1981 direc-
tive. In fa -. DC has refused to investigate the hundreds of sex-
based wage discrimination charges that have been filed with it and
continues to ignore its own investigatory procedures for processing
such charges. I would like to refer again by reference to Winn
Newman's testimony and the facts that he put together for the
committee this morning.

Moreover, EEOC has refused to adopt any of the recommenda-
tions put forth by the National Committee on Pay Equitysugges-
tions that if implemented would demonstrate EEOC's commitment
to this issue and result in a more aggressive pursuit of pay equity
charges.

With regard to AFSCME v. State of Washington, the leading cur-
rent pay equity case, which EEOC Chair Thomas has called a
"straight Gunther title VII case," Assistant Attorney General for
Civil Rights Bradford Reynolds has statedwithout having re-
viewed any part of the record--"I have absolutely no doubt his
the judge'sdecision is wrong."

Linda Chavez, the new Director of the U.S. Civil Rights Commis-
sion, has indicated her opposition to comparable worth and has
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characterized it in the press and in private meetings with our
group as a "radical idea.'

The Reagan administration's Labor Department in August 1982
accepted a totally inadequate settlement of a pay equity case that
had been brought by the Carter administration against Kerr Glass
Manufacturing Corp., the first Gunther-type complaint of sex-based
wage bias filed by a Federal agency. Despite a 122-day trial in 1979,
the Reagan administration's Department of Labor Office of Federal
Contract Compliance Programs accepted a settlement involving no
backpay and no upgrading of female-dominated jobs, and agreed
that the Department would not take any action based on the Kerr
job evaluation system until at least 1985.

Finally, we come to some recommendations for congressional ac-
tions to help achieve pay equity. First, we note that the issue is one
of increasing importance and concern to working women all over
the country and they have begun to search for and demand new
solutions to this unrelenting economic discrimination.

We are aware of the many efforts taken by this Congress to take
steps to achieve pay equity. We are grateful for the support that
many Members of Congress have shown and their willingness to
help eliminate the serious wage disparities between men and
women and minorities and nonminorities. We hope to be able to
work closely with you to devise the best and most concrete solu-
tions to these problems.

However, the biggest obstacle to eliminating discrimination and
achieving pay equity is the lack of adequate enforcement of title
VII of the Civil Rights Act and Executive Order 11246, the Federal
statutes that prohibit wage discrimination on the basis of sex, race,
or national origin. The problem at the national level is not one of
needing more legislation; that is, legislation in the sense of new
rules and standards. The laws are clear in their applicability to pay
equity and the courts have certainly strengthened that clarity in
recent years. To provide guidance to those ,Members of Congress
who would like to express their commitment to working women by
taking pay equity action, we present some suggestions which were
adopted by the members of the National Committee on Pay Equity.

We need to ensure that those agencies responsible for upholding
the laws do so. To this end, there must be the appointment of staff
and officials who are committed to full enforcement of the Civil
Rights Act and the Executive order to positions in enforcement,
personnel, and budget in the U.S. Department of Justice, Office of
Federal Contract Compliance Programs, Equal Employment Oppor-
tunity Commission, and the Office of Personnel Management.

Without congressional insistence on the appointment of officials
strongly committed to upholding the law, the wage gap will contin-
ue to exist and, in fact, may worsen. In addition, Congress as part
of its oversight function, must demand that EEOC enforcement
agencies earmark funds to litigate race and sex-based, wage dis-
crimination cases, something which is not now happening.

We also urge this committee to make known to EEOC its view
that EEOC should immediately implement its existing directive on
investigating pay equity charges and should develop its pay equity
policy on a case-by-case basis as it has done in many other areas.
The issuance of guidelines and broad policy statements concerning
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some theoretical outer parameters of the Supreme Court's Gunther
decision is totally unwarranted and unnecessary. EEOC should con-
ventrate first on the thousands of sex-based wage discrimination
cases that fall well within the confines of the Gunther and IUE v.

tinghouse decisions. Guidelines are merely a smokescreen for
doing nothing.

Members of Congress, themselves, can take important steps by
appointing expert legislative and administrative staff who are
knowledgeable about relevant economic, employment and training
issues relating to pay equity.

The National Committee on Pay Equity believes that a sincere
commitment to pay equity requires the establishment of a policy of
pay equity in all employment and training programs to insure that
female-dominated and minority-dominated jobs receive appropriate
salaries. It should be a goal of all' Members of Congress to see that
equal pay for work of comparable value is institutionalized in such
programs

Labor unions and advocacy groups should be involved in all en-
forcement agency efforts to eliminate wage discrimination. These
organizations represent the men and women who have been vic-
tims of discrimination.

Members of Congress can also take an important role in encour-
aging private employers to undertake voluntary compliance pro-
grams to achieve pay equity. Lawsuits become necessary only when
voluntary compliance fails. In addition to their lawmaking powers,
including for instance mandating studies and reports, Members of
Congress have at their disposal an enormous capacity to educate
the public about pay equity and the need for enforcement of wage
discrimination laws through the media, hearings such as this one,
speeches, publications, and conferences. They can also encourage
their constituents to use existing law by filing charges and lawsuits
based on wage discrimination.

Congress should also ensure the implementation of pay equity
for Federal employees as mandated by the Civil Service Reform
Act of 1978, in conjunction with Federal labor unions.

As an employer itself with authority over various legislative
agencies, including the Library of Congress, the Government Print-
ing Office, the Government Accounting Office and the Congression-
al Budget Office, Congress should be concerned about discriminato-
ry wage rates in these agencies. I tl.:.nk these have been addressed
in your bill. We therefore urge this committee to encourage the ap-
propriate congressional committees to have Congress set an exam-
ple for the rest of the public sector and the private sector by retain-
ing an independent job evaluation expert to investigate possible
wage discrimination within these legislative agencies.

Finally, Members of Congress should urge the EEOC and the
Justice Department to file an amicus curiae brief or to intervene
on behalf of the victims of discrimination on the appeal of the
AFSCME v. State of Washington case. EEOC and Justice have a
legal duty to enforce the law as interpreted by the Supreme Court
in Gunther and IUE v. Westinghouse.

Let me conclude briefly by saying that the National Committee
on Pay Equity urges the Joint Economic Committee to issue a
report on pay equity documenting the devastating cost of sex and
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race-based wage discriminationcosts\ to the workers, their fami-
liesand let me underline the families=, -and to society as a whole.

This administration has shown its total contempt for strong en-
forcement of civil rights and antidiscrimination laws. We therefore
urge that the Joint Economic Committee make clear that this ad-
ministrator's abdication of its statutory obligation to enforce the
civil rights law will not be tolerated and that Congress will exer-
cise a vigorous oversight role to ensure that th laws of the United
States will not be flagrantly violated without se ere consequences.

In the face of the total refusal of the execute e branch of the
Government to care about discrimination, the Nati nal Committee
on Pay Equity salutes those members of the legislate e branch who
are doing more than giving lipservice to women's a minorities'
wage issuesthose who are taking concrete steps to nd and get
rid of sex-based and race-based wage discrimination.

Thank you very much. We'd be happy to try to answer ny ques-
tions.

[The joint prepared stat ..,ent of Mr. Turner and Ms: Willson, to-
gether with attachments, follows:]

1,d
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JOINT PREPARED STATEMENT. OF BRIAN TURNER AND CAROLE WILSON

Introduction

My name is Brian Turner. I am the Director of Legislation and Economic Policy

for the Industrial Union Department of the AFL-CIO (IUD). I appear here today on behalf

of the National Committee on Pay`Eciulty of which the IUD is a board member. I am

accompanied by Carole Wilson, Associate General Counsel, International Union of Electronic,

Electrical, Technical, Salaried and Machine Workers, AFL-CIO, Who Is also the Treasurer

of the National Committee on Pay Equity.

The National Committee on Pay Equity, founded in 1979, is the only national coalition

working exclusively to achieve equal pay for work of comparable value. The Committee

has over 170 organ atIonal and Individual members, including international labor unions

and major women's and civil rights groups, as well as educational and legal associations.

A list of our organizational members is attached to this statement.-
1/

The purposes of the National Committee include:

Providing leadership, coordination and strategy direction to members and

other pay equity advocates:

Providing assistance and information to the growing number of public officials,

labor unions, women's groups and other organizations and individuals pursuing

pay equity:

Stimulatinfo new pay equity activities: and

Bringing national and local attention to the issue.
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In our testimony today we would first like to discuss the extent, pervasiveness

and causes of the wage gap between women and men and minorities and non - minorities

In the United States.

Second, we would like to describe how the goal of pay equity is rapidly coming

realized a fact r life as a result of the efforts of unions, women's and civil rights organizations

and state and local government initiatives.

Third, we would like to explode some common myths about pay equity.

Fourth, we will discuss the talure of the federal government to enforce the civil

rights laws to achieve pay equity.

Finally, we will discuss what needs to be done if pay equity for women and minorities

is to be obtained, and we will make certain recommendations for congressional action

to achieve pay e,Axiity.

I. Extent, Pervasiveness and Causes of Wage Inequality

The wage gap between women and men is not new. It is one of the oldest and

most persistent symptoms of sexualjaesuality in the United States. Women working

full-time year-round earn approximately 61C for every dollat{ earned by their male counterparts
r

in the U.S., and a woman with a college degree earns an aveiage of $2,000 less per year

th -1 a male high school drupout.12-/ (n state and local goverr4nents, women earn 7 IC

for every dollar earned by mes1.3/ In the federal governmen4, the ratio is 63C to one

dollar, while in the private sector, employed women earn 56C for each dollar men

earn.V
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While many people believe that the situation of employed women has improved

markedly particularly with the Influx of women Into non-traditional jobs the facts

indicate otherwise. The wage gap between women and men has varied little ever t'

5Rlast 30 years.- None of the major economic, demographic and political changes of

the past 20 years has made any real dent in the wage gap. The growth of white collar

industries and the accompanying demand for female labor, the massive entry of women

into the labor force and the passage and development of anti- discrimination laws, particularly

the Equal Pay Act (EPA) and Title VII of the Civil Rights Act of 1964, have all been

inadequate to break down this barrier to equality.

' ;The single biggest reason for this gap is that women, overwhelmingly, do not work

in the same jobs as men, but are instead concentrated in a narrow range of sex-segregated

occupations with wages below those paid to men for comparable work. Although there

have been some changes in the types of jobs men and women hold, the degree of job /A

segregation has remained essentially the same since the be g *nning of the century:..,

1

In the 1970s, more than 40 percent of all women worlOrWe're ernployedIn110 I

L'i

occupational categories: secretary, retail trade salesworkaga,boolskeeper, private household

worker, elementary school teacher, waitress, typist, cashier, sewer and stitcher, and

registered nurses. In 1982, more than 50 percent of all female employees were found

in only 20 of a total of 427 occupations.W More than half of all employed women in
I

1982 worked in occupations which are 75 percent female, and 22 percent of employed

7/women were in jobs that are more than 95 percent female.-

it

The degree of job.segregation is slightly higher for Black women than for white

women. Fifty-four perent of Black women are in two of the 12 major occupations,

clerical and other service,workers, whereas 51 percent of white women are in those
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occupations.
8/ Black women are more likely to be found in service (29.E percent) or

blue collar jobs (17.2 percent) than are white women (19.6 percent and 12.8 percent),2I

On the other hand,'Blacli women are less likely to hold white collar Jobs (clerical, saes,

professional, managerial) than are white women.12/

In 1981, the National Academy of Sciences released a landmark study entitled

Women, Work and Wages: Equal Pay for Work of Equal Value, which concluded: "Not

only do women do different work than men, but also the work women do is paid less,

and the more an occupation is dominated by women, the less it pays."11/ The study

added that "only a small part of the earnings differences between men and women can

be accounted for by differences in education, labor force experience, labor force commitment,

or other human capital factors believed to contribute to productivity differences among

workers."1-3/

Jobs traditionally held by women.-- in so-called women's work -- pay less, regardless

of the skills and expertise required. As one commentator has noted: "It's 'Catch 22':

Women's work historically has been paid poorly because women were doing it and women

work for less because they cannot get more.
H13/

The cost of this discrimination to families and to society as a whole is devastating.

Along with the dramatic increase in the number of households headed by women more

than nine million American family households, about one in six, are maintained solely

by women--
14/ There has also been a rise in the number of families headed by women

living in poverty. Almost one in three female-headed families is poor in contrast to

15/one in 18 families headed by men. Of women in the labor force, 66 percent are either

single, widowed, divorced, or have husbands earning less than $15,000.16/
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Twenty years of wage corrections required by the Equal Pay A .t which mandates

equal wages for men and women performing the same work for thr flame employer

have brought higher wages for thousands of women, but have not reduced the wage

gap because relatively few women hold the same jobs as men. Similarly, although affirmative

action measures have created many new Job opportunities for women, they have not

reduced the wage gap because the movement of women into non - traditional jobs has

not matched the growing number of women workers in traditionally female occupations.

It has been suggested that the wage gap would decrease ii nurses, teachers, secretaries

and social workers, for example, were to leave their fields and find jobs in higher paying

male-dominated occupations. Suggestions of this type are an extremely limited remedy

for several reasons. First, they fail to address the basic of wage discrimination

against people in predominantly female jobs._Women and minorities have a legal right

to be paid fairly without discrimination for the work they perform. Indeed, employers

tear a heavy burden for having "locked" women and minorities into their jobs and perpetuated

illegal segregation for 20 years following the passage of the Civil Rights Pct.

Second, they call on women and men who labor alongside them in traditionally

female jobs to give up important work and years of training and experience. Third,

particularly in times of high unemployment, the overall shortage of jobs makes it unlikely

that this job integration approach to reducing the wage gap can succeed. Finally, these

suggestions ignore the need for society to continue to have workers filling these important

jobs in some of the fastest growing occupations.

The principle of pay equity, or equal pay for work of comparable value, requires

the elimination of wage discrimination among jobs which, although not equal, are comparable

based on skill, effort, responsibility and working conditions. The majority of pay equity
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actions to date have been efforts to reach sex-based wage discrimination. However,

In those workplaces where job segregation and low wages are associated with race or

ethnicity, the principle of pay equity is equally applicable. For example, in New York

State's $500,000 pay equity job evaluation study -- the largest to date both race and

sex are being studied as bases of discrimination.

Job value can be mecasured by a consistent set of criteria, including factors such

as skill, effort, responsibility and working conditions, but in practice job evalution systems

often contain built-in biases. The best-known study of the discriminatory potential

of job evaluation systems is contained in the National Academy of Sciences' 1981 report,

Women Work and Wa es: E. I Pa for Work of E al Value. The NAS study did not

find all aspects of Job evaluation inherently discriminatory, and it specifically encouraged

reliance on such procedures as the only acceptable method of exhibiting fairness and

equity in a wage system.

II. Pav Equity As An Emerging Fact Of Life

Pay Equity has become more than an interesting concept. In the last several years

there has been a proliferation of actions aimed at eliminating sex-based and race-based

wage discrimination involving jobs which are not identical. In addition to on-going education

and research, there are four muin strategies being used:

(1) Collective Bargaining. Labor unions have been among the leaders of the

movement for pay equity. Indeed, since 1883, it has been the policy of the

AFL now the AFL-CIO that "equal amot.nts of work should bring the

same price, whether performed by men or wo:T. Labor unions are actively

pursuing pay equity issues through the adoption of pay equity policies, union-

1
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conducted war and job studies, negotiated joint labor-management job evaluation

studies, negotiated wage equity increases, the use of grievance and arbitration

procedures to correct wage-rate inec,,iities, political action, and, if necessary,

lltigation.17/

A major strategy to promote pay equity is the unionizing of women.

Currently, working women who-belong to unions earn on the average over

18a third more than non-union women./ In fact, white-collar women union

members earn an average income 44 percent higher than non-union wo 9/

The issue of pay equity has become a powerful stimulus for organizing women

workers as more and more women are realizing the need to have an organization

to go to bat for them in combating sex-based and race-based wage discrimination

in the workplace.

(2) Organizing. Working women such as clerical workers and librarians who

may not be in unions are organizing for pay equity raises with the assistance

of working women's groups, professional associations and organized labor.

9 to 5t National Association of Working Women has used public pressure

to win pay entity increases. In Boston, the John Hancock insurance Company

agreed to a 10 percent wage increase for clerical workers in 1981 after 9

to 5 organized a public pressure campaign exposing Hancock', low wage structure.

The American Library Association has worked with its members to

win pay equity for librarians. Two studies performed by the Fairfax County

(Virginia) Library Association documented that librarians are. the victims

of sex-based discrimination. To date, the County of Office Personnel has

7 0 - in
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not complied with the studies' recommendations to raise the wages of all

undervalued jobs, and the librarians have 'now filed EEOC charges.

(3) Enforcement of Federal Laws. Efforts to see Title VU of the Civil Rights

Act enforced are increasing with the fUing of administrative charges and

471'
lawsuits. Several federal court decisions such as WE v. Westinghouse and

the Supreme Court's 1981 decision in Gunther v. Washington explicitly state

that Title VII of the Civil Rights Act does apply to wage discrimination cases

in which men and women do not fill exactly the same jobs. These decisions

are important sex-based wage discrimination victories because opponents

of pay equity argued that the application of Title VII was restricted solely

to equal work situations. The decisions are also significant because they

made clear that sex-based wage discrimination is as illegal as wage discrimination

based on race, national origin or religion.

The international Union of Electronic, Electrical, Technical, Salaried

and Machine Workers, AFL-CIO (WE) has been a leader in pay equity litigation.

In early 1970, IUE filed the first pay equity lawsuit. in addition to the IUE

v. Westinghouse case referred to above, which was affirmed by the Supreme

Court at the same time it issued the Gunther decision, IUE has filed five

other Title VII pay equity lawsuits against Westinghouse and one against

General Electric. Five of the six suits filed against Westinghouse and the

one against General Electric have resulted in settlements which include

hundreds of thousands of dollars in back pay awards, and upgrading of the

wages for predominantly female electrical assembly jobs, resulting in millions

of dollars in future wages.

it X
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The American Federation of State, County and Municipal employees,

AFL-C10, (AFSCME) has also been a leader on the pay equity issue in the

courthouse.\ The AFSCME v. Washington State case, the leading current

pay equity case, is the culmination of a 11-year struggle beginning in 1973

to remedy sex-based discrimination in public employment. The AFSCME

v. State of Washington case showed in detail the kind of evidence that would

generally result in a court finding of discrimination. In that case the court

found that the evidence of discrimination in compensation was "overwhelming,"

and constituted "direct, overt and institutionalized discriminationK We

submit that the practices found in that case are typical of the practices

of virtually every employer private and public where women have been

traditionally employed.

(4) Federal, state and local government actions. The federal government is

just beginning to examine its own evaluation system for sex bias against

its female employees. At the request of Congress, the General Accounting

Office is studying the federal compensatiot, system and analyzing the factors

involved in determining salary grade levels. The results of this study are

expected to be useful as a tool for detecting discrimination in other kinds

of compensatlik systems. But it is in state and local governments that major

solutions for correcting sex-based and race-based wage discriminator are

being pioneered. In a survey by the National Committee on Pay Equitly,

to be published soon. we have Identified over one hundred governmen

undertaken by school districts, counties, municipalities and state legl

and agencies in at least 30 states.

initiatives

laturet

Generally, the surveyed initiatives take the form of new laws or amendments,

1
",*., t
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enforcement efforts, or executive branch policy decisions, and fall into the

four following categories;

(I) Information and Data Collections

(2) Job Evaluation Studies;

(3) Pay Equity Policies and Implementations and

(4) Enforcement of Existing Laws.

Ill. Exploding Common Myths About Pay Equity

Although pay equity is rapidly becoming a reality, it faces substantial resistance.

This resistance focuses on three major pay equity myths;

I. You cannot compare dissimilar jobs for the purposes of setting salaries (this

is know a, the "apples and oranges" argument);

2. You cannot interfere with the free market system by establishing comparable

salaries (this is known as the "free market" or "everyone does it" argument):

3. You cannot pay women workers or minority workers what thair Jobs are worth

because it will cost too m'ich.

(I) Apples and Oranges; For decades, employers have been comparing dissimilar jobs

for the purposes of establishing salaries. Modern employer - initiated and administered

job evaluation systems were developed some 47 years ago to evaluate managerial jobs.

These systerns were used to aeate organizational hierarchies and to Justify wage structures.
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They were later used, with some revisions, to evaluate blue collar, service and clerical

jobs.

Almost every large employer uses some method to evaluate the internal relationship

of different jobs based on an objective evaluation of certain prerequisites or characteristics

of the jobs relating to skill, effort, responsibility, and working conditions. Indeed, two-

thirds of U.S. adult workers are paygraded by job evaluation schemes.2221

judges have been comparing "apples and oranges" under the Equal Pay Act (EPA)

for over 20 years. Frequently, a judge must determine on the basis of job content or

job evaluation whether men's and women's jobs are "equal or substantially equal" within,

the meaning of the EPA. In Corning Glass Works v. Brennan, 417 U.S. 188 (1974), the

Supreme Court specifically noted that employers had urged the protection of the job

evaluation concept during passage of the EPA by insisting on the addition of the fourth

affirmative defense in the EPA ("any other factor other than sex") to protect bona fide

non-discriminatory job evaluation systems.

The federal government has also been involved in evaluating dissimlar jobs for

the purpose of setting salaries. The U.S. Department of Labor has published the Directory

of Occupational Titles (DOT) for decades. This is a ranking of jobs from what tne Department

believes to be the most important and most valuable to the least important and least

valuable. The DOT has been offered to and used by thousands of firms as an aid in setting

salaries.

It is interesting, therefore, to have the same employers who have been happily

comparing diisimilar jobs for years suddenly say that job evaluation systems cannot

be used to compare male-dominated and female - dominated jobs. They say that it is

17 7
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impossible to compare apples and oranges. The Nationi 1 Academy of Sciences In its

study on pay equity, It is important to note, parts ways with these opponents in concluding

that, difficulties aside, such comparisons are feasible as long as care is taken In collecting

and analyzing information about jobs.

The pay equity issue ..:mphasizes the need to design job evaluation systems that

are free from sex or race bias: systems, if you will, that will pay the orange and apple

equally for giving us the same .mount of energy: systems which do not pay the orange

less than the apple simply because it is not red.

(2) The "free market" or "everybody does it": The concern that social reforms will

destroy our economic systems is not new. In the 1880s employers testified in the Massachusetts

legislature that a proposed law would lead to chaos in the productive process, that employers

would move out of the State, that the law would destroy the excellent relationship between

employers and employees, and that it would lead the country into socialism. What was

this terrible and dangerous legislation? It was a child labor law prohibiting children

from working more than eight hours a day.2I/

Employers opposing pay equity invoke a similar list of potential disasters, which

primarily focus on the inviolability of the tree market system. Essentially, employers

claim that the free market system always has and always should determine wages; if

it does not, economic havoc will ensue.

"Free market" or "everyone does it" is a bankrupt argument for the following reasons:
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(a) There is no such thing as a pure free market.

As a society, we interfere consisteetly in the market place. Sometimes

we interfere for economic reasons to protect employees because we have certain

social values. For example, we have child labor lavA because we think that it

is more important to educate children than to employ them. We have wage and

hour laws limiting the number of hours people are allowed to work and setting

minimum wages because we feel that the life of our citizens should include a certain

amount of leisure as well as a living wage. And, we have anti -discrimination laws

that ay "thou shalt not pay women or blacks or Hispanics less simply because

you can get them cheaper, because they are desperate for jobs."

It is not just the government, however, that "interferes" in our so-called

"free market." Employers also actively interfere. In Boston, 9 to 3 discovered

the existence of something called the Boston Survey Group. Thl a group of

employers of clericals which met to fix the wages of clerical jobs in order to keep

clerical salaries artificially low. The law of supply and demand, supposedly sacrosanct

to employers and often used to fight the concept of pay equity, was conveniently

ignored in this process.

(b) Sex bias in "market wage rates.!

The most common way of establishing a salary is by paying what other employers

pay for a similar job. This is called paying market wage rates. The use of these

rates, however, does not reflect the value of the job relative to other jobs in the

same firm and may well reflect prior discrimination by other employers or by

society as a whole. In effect, reliance on the market wage rate is one important



156

way through which the depression of wages of women and minorities is transferred

from employer to employer.

Supporting this concept, a main conclusion of the NAS analysis of labor markets

in its pay equity study was that "observed market wages incorporate the effects

of many institutional factors, including discrimination.

(c) Biased response to the market place.

Employers often respond differently to market situations depending on the

.sex or race composition of the jobs for which they are setting wages. According

to market theory, when there are shortages in occupations, the salaries of these

occupations should rise. There is a great deal of evidence, however, to suggest

that this often does not occur when the occupation is female-dominated or dominated

by minorities.

The well known and long-time shortage of nurses in this vastly underpaid

profession vividly illustrates that supply and demand can have little effect on

the wages of female-dominated professions. Some hospitals have gone to the extent

of recruiting nurses in the Phil Alpines rather than paying nurses a fair wage.

The courts have repeatedly declined to sanction the defense that "others

do it" as an excuse for law - breaking. The Supreme Court and various lower courts

have specifically rejected the market defense. The Supreme Court's comment

concerning EPA claims in Corning Glass supra, is Just as applicable to claims

of sex-based or race-based wage discrimination in different jobs.
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I

The differential ... reflected a job market in which Corning
could pay women less than men for the same work. That
the company took advantage of such a situation may be
understandable as a matter of economics, but its differential
nevertheless became illegal once Congress enacted Into
law the principle of equal pay for equal work.

The whole purpose of this Act was to require that these
depressed wages be raised in part as a matter of simple
justice to the employees themselves but also as a matter
of market economics since Congress recognized as well
that discrimination in wages on the basis of sex "constitutes
an unfair method of competition." (at 203, 207, emphasis
added)

In Norris v. Arizona Governing Committee, 671 F.2d 330, 335 (9th Cir. 1982),

affd. in relevant part, rev'd in part, 51 U.S. Law Week 5243 (1983), the court states:

Title VII has never been construed to allow an employer
to maintain a discriminatory practice merely because it
reflects the market place ...

(3) Cost. The third pay equity myth involves the issue of cost. According to opponents

of pay equity, increasing women's salaries would lead to economic chaos. Employer

advocacy organizations have estimated that the cost of implementing pay equity would

range from $2 billion to $150 billion. This is quite a range, the high estimate being 75

times larger than the low estimate. It is an estimate that makes us question the accuracy

of employer predictions.

We note that the same cost arguments were raised at the time of the passage

of the Fair Labor Standards Act, the Equal Pay Act, and the Pregnancy Discrimination

Act. We are not aware of any employers who have gone out of business because they

had to comply with these pieces of legislation.

Pay equity advocates are concerned about cost. But we are interested in dealing

with accurate figures In a reasonable manner. In the state of Minnesota, for example,



the Council on Economic Status of Women prepared a report on pay equity. This report

induded.specific figures for the cost of achieving pay equity and identified a variety

of salary,pools which could fund pay equity increases. Contrary to employer cost predictions,

the hard data in Minnesota indicated that pay equity increases would only amount to

between 2 and 4 percent of the total budgeted for state salaries.

Convincing evidence was presented regarding the costs in litigation tees for fighting

a similar reform within the Minnesota State university system. In that case, the litigation

cost more than the amount needed to raise the salaries of women's wages. As a result

of this information and the pressure of AFSCME and women's organizations, the legislature

passed a bill establishing a process and timetable for dosing the gap.

New York State and the Civil Service Employees Association (AFSCME) are also

dealing with the cost question responsibly. Their pay equity study will include economic

forecasting to project State revenues as well as to assess' potential costs of closing any

wage gap related to sex or race segregation. In addition, the National Committee on

Pay Equity is embarking on a survey of those employers who have done job evaluation

studies and adopted implementation plans in order to determine actual costs so that

cost discussions can be dealt with on the basis of facts and figures rather than ideology.

Those employers who are voluntarily implementing pay equity are making the

wise and fair decision. Our history of economic reforms makes it dear: adjustment

is easier for employers who voluntarily comply with our laws. If employers wait to be

forced to pay non-discriminatory wages, they will not have the opportunity to cooperatively

phase in salary increases, no matter how expensive these increases may be. Washington

State has learned this lesson the hard way, as a result of not voluntarily implementing

its own study in 1974. It now faces an estimated $1 billion price tag as the result of

court order in order to achieve pay equity.



159

But, finally it is critical to remember that the cost of correcting discriminatdry

practices is no justification for violating the law. Women employed by the Los Angeles

Department of Water and Power filed suit in Los Angeles Department of Water anti

Power v. Manhart, 435 U.S. 702 (1978), because their employer required them to cpntribute

more than men to the pension plan since according to actuarial tables women

live longer and so receive more in pension benefits. By requiring women to contribute

more than men, Los Angeles was arguing that it was recovering its anticipated costs.

In 1978, the Supreme Court ruled in this case that the cost of correcting diScriminatory

parctices is no justification for violating Title VII. In its ruling the Supreme Coin stated

that the argument of the employer:

might prevail if Title VII contained a cost justification
defense comparable to the affirmative defense in a price
discrimination suit. But neither Congress nor the courts
have recognized such a defense under Title VII. 435 U.S.
702, 716-717 (1978).

Finally, as the court emphasized in AFSCME v. State of Washington, 33 FEP Cases

808, 824, (1983) "Defendants' preoocupatlon with its budget constraints pales when compared

with the invidiousness of the ongoing discrimination ..."

IV. Failure of Federal Government to Enforce Civil Ri hts Laws to Achieve Pty Equity

_While_private parties have enjoyed some success In eradicating sex-based wage_

discrimination, the federal agency charged with enforcement of Title VU EEO

has made no effort to eradicate this type of discrimination. Shortly alter the Supreme

Court issued its decision in the Gunther case In 1981, EEOC adopted the recommendation

1
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of its Office of Policy implementation to "provide interim guidance to field offices

on identifying and processing sex -teased wage discrimination charges under Title VII

and the Equal Pay Act in light of the holding" in Gunther. That EEOC memorandum

set forth comprehensive procedures for "Investigating" and "evaluating sex-based wage

claims" and also provided that "counseling of potential charging parties should be expanded

to reflect it is still in effect." Yet EEOC has done nothing to implement this direction.

In fact EEOC has refused to investigate the hundreds of sex-based wage discrimination

charges that have been filed with it and continues to ignore its own investigatory procedures

for processing such charges. 47

Moreover, EEOC has refused to adopt any of the recommendations put forth by

the National Committee on Pay Equity suggestions that if implemented, would demonstrate

EEOC's commitment to this issue and result in a more aggressive pursuit of pay equity

23/charges.

With regard to AFSCME v. State of Washington, the leading current pay equity

case, which EEOC Chair Thomas has called a "straight Gunther Title VII case," Assistant

Attorney General for ivil Rights, Bradford Reynolds, has stated -- without having reviewed

any part of the record "1 have absolutely no doubt his (the judge's) decision is wrong.41/

Linda Chavez, the Director of the U.S. Civil Rights Commission has indicated

her opposition to comparable worth and has characterized it as a "radical idea."

The Reagan Administration's Labor Department, on August 13, 1982, accepted

a totally inadequate settlement of a pay equity case brought by the Carter Administration

under the leadership of Labor Secretary Ray Marshall and Assistant Secretary for Employment

Standards Don Elisburg against Kerr Glass Manufacturing Corporation the first Gunther-

1 C
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type complaint of sex-based wage bias filed by a federal agency. Despite a 122-day

trial in 1979, the Reagan Administration's Department of Labor Office of Federal Contract

Compliance Program accepted a settlement i.ivolving no backpay and no upgrading of

female-dominated jobs, and agreed that the Department would not take any action based

on the Kerr job evaluation system until at least 1985.25

V. Recommendations for Congressional Action To Achieve Pay Equity

Because of the persistence of the wage gap between men's and women's jobs, despite

significant economic changes and despite t,.,; enactment of important anti-discrimination

legislation over the past 20 years, working women all over the country have begun to

search for, and demand, new solutions to this unrelenting economic discrimination.

1The link between pay equity and the gender gap is significant. Simply put, pay equity

the major economic issue that women confront today -- appeals to and unites working

women. More ana more women in 1984 will be voting their pocketbooks and demanding

solutions to the wage gap, and the related issue of the "feminization of poverty."

We are aware of the many recent efforts taken by this Congress to take steps %

to achieve pay equity. We are grateful for the support that many of you have shown

and the willingness to help eliminate the serious wage disparities between men and women

and minorities and non-minorities. We hope to be able to work closely with you to devise

the best and most concrete solutions to these problems.

The biggest obstacle to eliminating discrimination and achieving pay equity is

the lack of adequate enforcement of Title VII of the Civil Rigl,ts Act and Executive

Order 11246, the federal statutes that prohibit wage discrimination on the basis sex,
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race, or national origin. The problem at the national level is not one of needing more

legislation. The laws are clear in their applicability to pay equity. To provide guidance

to those Members of Congress who would like to express their commitment to working

women by taking pay equity action, we present the following suggestions which were

adopted by the members of the National Committee on Pay Equity.

We need to ensure that those agencies responsible for upholding the laws, do so.

To this end, there must be the appointment of staff and officials who are committed

to full enforcement of the Civil Rights Act and the Executive Order to positions in enforcement,

personnel and budget in the U.S. 0, irtment of Justice, Office of Federal Contract

Compliance Programs, Equal Employment Opportunity Commission ...id the Office of

Personnel Management.

Without congressional insistence on the appointment of officials strongly committed

to upholding the law, the wage gap will continue to exist, and in fact, may worsen.

In addition, Congress as part of its oversight function, must demand that EEO enforcement
t

agencies earmark funds to litigate race- and sex-based x/age discrimination cases. We

also urge this Committee to make known to EEOC its view that EEOC should immediately

implement its existing directive on investigating pay equity charges and should develop

its ; y equity policy on a case-by-case basis as it has done in many other areas. The

issuance of guideline's and broad policy statements concerning the theoretical outer ,...,A.

parameters of he Supreme Court's Gunther decision is totally unwarranted. EEOCit

should concentrate first on the thousands of sex-based wage discrimination cases that

fall well within the confines of the Gunther and 111E v. Westinghouse decisions. Guidelines

are merely a smokescreen for doing nothing.

Members of Congress, themselves, can take important steps by appointing expert

legislative and administrative staff who are kmwledgeable about relevant economic,

employment and training issues relating to pa) equity.
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The National Committee on Pay Equity believes that a sincere commitment to

pay equity require; the establishment of a policy of pay equity in all employment and

training programs to insure that fern ale-doT.inated and minority- dominated jobs receive

appropriate salaries. It should be a goal of all Members of Congress to see that equal

pay for work of c )mparable value is institutionalized in all such programs.

Labor unions and advocacy groups should be involved in all enforcement agency

efforts to eliminate wage discrimination. These organizations represent the men and

women who have been victims of discrimination.

Members of Congress can take an important role in encouraging private employers

to undertake voluntary compliance programs to achieve pay equity. Laws,;. ..come/

necessary only when voluntary compliance fails. In addition to their lawmaking powers,

Members of Congress have at their disposal an enormous capacity to educate the public

about pay equity and the need for enforcement of wage discrimination laws through

the media, hearings, speeches, publications, and conferences. They can also encourage

their constituents to use existing law by filing charges and lawsuits based on wage discrimination.

Congress should also ensure the implementation of pay equity for federal employees

as mandated by the Civil Service Reform Act of 1978, in conjunction with federal labor

unions. To this end, Congress must provide necessary funds to implement pay equity

in the federal government. A fundamental step toward pay equity is a joint labor-management

study of the Federal Civil Service.'

As an employer itself with authority over various legislative agencies, including

the Library of Congress, the Government Printing Office, the Government Accounting

Office and the Congressional Budget Office. Congress should be concerned about discriminatory
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wage rates in these agencies. We therefore urge this Committee to encourage the appropriate

congressional committee to have Congress set an exal.., for the rest of the public

sector and the private sector by retaining an independent job evaluation expert to investigate

possible wage discrimination within these legislative agencies.

Finally, Members of Congress should urge the EEOC and the Justice Department

to file an amicus curiae brief or to intervene on behalf of the victims of discrimination

on the appeal of the AFSCME v. State of Washington case. EEOC and Justice have

a legal duty to enforce the law as interpreted by the Supreme Court in Gunther and

IUE v. Westinghouse.

Conclusion

The National Committee on Pay Equity.urges the Joint Economic Committee to

issue a report on pay equity documenting the devastating cost of sex- and race-based

wage discrimination -- costs to the workers, their families and to society as a whole.

This Administration has shown its total contempt for strong enforcement of civil

rights and anti-discrimination laws. We therefore urge that the Joint Economic Committee

make clear that this Administration's abdication of its statutory obligation to enforce

the civil rights laws will not be tolerated and that Congress will exercise a vigorous

oversight role to ensure that the laws of the United States will not be flagrantly violated

without severe consequences.

In the fat.,9 of the total refusal of the executive branch of the government to care

about discriminata,n, the National Committee on Pay Equity salutes those members

of the legislative branch who are doing more than giving lip service to women's and

Minot-ties' wage issues -- those who are taking concrete steps to find and get rid of

sex-based and race-based wage discrimination.
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HIGHLIGHTS OF RECENT LABOR UNION EFFORTS

TO ACHIEVE PAY EQUITY/

Labor unions have been among the leaders of the movement

for pay equity. Twelve international unions, the Coalition

of Labor Union Women,
the Coalition of Black Trade

Unionists, the Industrial Union Department of the AFL-CIO,

and the George Meany Center for Labor Studies are members

of the National Committee on
Pay Equity, the only national

coalition working exclusively
to achieve equal pay for

work of comparable value.

Listed on the following pages
are examples of the types of

initiatives unions have takon around pay equity. The

categories are not mutually
exclusive and the List is by no

means exhaustive either in the types of initiatives taken

nor in their number. The following categories are included:

Labor Union Policies
Union Conducted Wage 4 Job Studies

Negotiated Joint Labor Management Jol Evaluation

Studies
Wage Equity Increases
Legal Action
Political Activity

/Almost all of these examples axe
excerpted directly

from the testimony submitted by indtvidut unions to the

Congressional Pay Equity
Hearings in September 1982.

1
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Labor Union Policies

The AFL -CIO, many international unions, locals, and other
organaraTIas of working people have passed resolutions
in support of pay equity.

The American Nurse's Association reports that five state
nurses' associations in Florida, Massachusetts,
Pennsylvania, New York, and California, are now taking

the bargaining positions that specific comparable worth
provisions must be included in all their contracts with
health care employers.

The bargaining recommendations of the Newspaper Guild

urge that "Locals should give Special attention to wage
improvements in clerical wage classifications to bring

thecae ratet up from substrdard levels where necessary."

Another recommended bargaining goal is that "Locals

should establish minimums reflecting the true differentia-

tion in job content..."

More directly, equal pay for equal work or work of equal

value is a mandatory collective bargaining proposal which

must be made each time a Local enters into negotations.

Union Conducted Wage and Job Studies

The American Federation of Teachers (AFT) representing
university of California librarians, conducted a study

comparing librarians with comparable academic, non-teaching

jobs in the university system.

In 1975, the Communications Workers of America (CWA)

established a Job Value Analysis Committee to examine the

content of Bell System jobs. The committee paid special

attention to clerical jobs, many of which may have been

undervalued by the Bell System over the years through job

segregation and wage discrimination. The committee found

a lack of uniformity in job titles, an excessive number

of job titles, and an overly narrow clustering of pay

rates, especially for clerical jobs.

Some of these problems were righted in 1977 and.1980

bargaining when CWA eliminated most of the unoccupied

titles, reduced the number of clerical wage groups and

upgraded the Service Representative and Operator classifi-

cations.
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Pay equity has become the focus of activities for members

of the Associated Clerical Office, Laborato and Technical

Staff ( , par or t e a ne eac ers ssocia on,

an National education Association (NEXT-I177711R57Rinety
percent of the 1,000 "classified" employees who work at

the University of Maine's seven campuses are women.

An employee sponsored job survey at Orono, where over half

the classified employees work, revealed in 1979 that two -

thirds of the employees in the ten lowest wage categories,

were female. No woman held a job in-the top eight wage

categories at the university.

Support staff at this university are planning further

.investigations into some inequities. They are now proposing

to compare their wages with those of other state employees,

whose salaries are higher in a number of job categories

which are the same, or are substantially similar, to those

Jobe held by.the university employees.

.
Negotiated Joint Labor Management Job Evaluation Studies

The Civil Service Employees Association (Asscrin),
representing 100,000 New York State employees, has negotiated

$500,000 to do a pay equity study. The study will examine

both sex- and.race-based wage differentials. Tt will also

include an economic forecast for the State of New York, so

that the parties can plan for orderly implementation of

the results.

One outcome of the 1980 national collective bargaining

agreement. between CWA and the Bell System aimed at

addressing the issue of comparable worth was the formation

of a joint national CWA/AT&T
Occupational Job Evaluation

(OJE) Committee, comprised of three Union and three

management representatives.
The Committee was charged with

the responsibility to research, develop and make recommenda-

tions concerning the design and implementation of a job

evaluation plan for non-management Workers in the Bell

System. Once a plan is developed, the Committee will

jointly recommend the plan to the CWA and AT&T national

bargainers, who will make the final decision to accept,

modify or re at the plan:

The joint OJE Committee has been working to develop-a job

evaluation plan that will achieve an equitable wage

structure for all workers, both male and female, compen-

sating for many of the
inequities caused by technological

change.
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Wage Equity Increases Through Collective Bargainins Greivance
Procedure and Arbitration

AFSCME has won pay equity increases in San Jose California.
giFt7Use municipal employees, members of AFSCME Local 101,
struck for 9 days is July 1981 and then ratified a contract
which provides for across the board wage increases for
2000 city workers of 7.5% the first year and 8% the second
year. Also won were wage equity increases of $1.5 million
for 60 predominantly female and mixed jobs ranging from 5
to 15% over two years.

In 1979, over 200 clerical workers, members of Local 101 in
San Jose, held a "sick-out" and the city agreed to a joint
labor-management job evaluation study. Study results
showed that predominantly female jobs were paid 15% less
on the average than traditionally male jobs of comparable
worth. In negotiations, the city was reluctant to
implement the study results and sought to take equity increase
from general salary raises. Rallies, educationals,
testimony, a march, public pressure, the filing of EEOC
charges, and eventually the strike were necessary to bring
victory.

In the State of Illinois, AFSCME Council 31 was able to
obtain Icre"T-11.m1gartratonfa.payor word
processing equipment operators. The state evaluated the
job and decided it should be raised one grade. The union
felt that was insufficient and hired its own job evalua-
tion specialist, who compared the job to a variety of other
jobs and determined that it was still undervalued. The
arbitrator in a 1981 ruling agreed with the union's expert
and as a result about 300 word processing equipment
operators received about $1,000 more than they wou?4 have
received had the state's position been upheld.

The 1981 contract between the State of Connecticut and
the New En land Health Care Employees Union, District 1199,
RWDSU, ca Is or the State to establish a pay equity fund

Nalent to one percent of the healthcare workers' payroll
with stipulations that it be used in the first year to
begin to correct internal inequities.

In 1971 The Newspaper Guild set a priority wage goal of
achieving wage parity for inside classified telephone
salespersons, historically women, with the top wage
classifications. Those top classifications include outside
classified and display salespersons who sell advertising
in person. The inside classified salesperson uses the
telephone to sell.
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In 1970, the average weekly wage of inside classified
sales was 62.2% of the outside display sales weekly
wage. As of August 1982 the average weekly wage of
inside classified sales rose to 67.5% of the outside
sales.

To date one publisher, the Maui News, has agreed to wage
parity in the inside-outside advertising sales under
the Hawaii Guild contract. Several others have narrowed
the disparity. For examples, the Pacific Northwest
Newspaper Guild reached an agreement with the Tacoma
Tribune in 1981 which boosted the inside classified sales
wage to within 90.3% of the outside sales. In 1970 the
inside classified sales was 57.2% of the outside sales.
And the San Jose Newspaper Guild increased the inside
sales wage to within 76.9% of the outside sales wage in

a 1980 agreement with the San Jose Mercury & News. In

1970 inside weekly earnings was 64.8% of the outside

sales.

In 1972 in negotiations with Kaiser hospitals, SEIU Local

399 won significant catch-up wages and successfully
aiOnstrated that "light cleaners"--a classification
primarily for women responsible for cleaning rest rooms
and offices-- and "heavy cleaners"-- a primarily men's
classification responsible for waxing floors--were
equivalent jobs. The "light cleaner" job was upgraded
so that women no longer receive less money .cor work
requiring comparable skill, effort, and respsessiblity.

Last summer in Pennsylvania, 2,000 clerical and technical
members of SEIU Local 585 went out on strike to fin an
across-the-board increase of $1,032.00 which brought

their wages closer to comparable jobs elsewhere in county

employment. SEIU members received the support of sister

trade unions in demanding wage increases which w 3%

above those received by other county units by p ing out

the need to catch up to decent wage standards.

Legal Action

Almost 10 years ago. AFSCME Council 28 persuaded the State

of Washington to investigate whether female-dominated jobs

paid less than male-dominated jobs requiring comparable

skill, effort and responsibility. The study -- the first

pay equity study -- showed that female-dominated jobs
paid on the average about 20 percent less than comparable

male-dominated jobs. The state refused to comply with

the recommendations of its own Personnel Board and raise

wages. AFSCME filed sex discrimination charges with
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the EEOC, and o" July 20, 1982, a multimillion dollar
lawsuit was filed in federal district court, The case - --
the first of its kind --- will be heard August 29, 1983.

In addition to the case in Washington, AFSCME has pending
charges or lawsuits against the States of Hawaii, Wisconsin
and Connecticut and the Cities of Los Angeles, Chicago
and Philadelphia.

At its 1972 convention, the International Union of
Electrical Workers(IUE) initiated a Title VII Compliance
Program because it found that collective bargaining was
often not sufficient to remedy sex discrimination. The
program involved educating members and staff, and research
on jobs and wages by sex and race.

Under this program if the employer refuses to bargain,
the IUE has filed 'Ational Labor Relations Bohrd charges
along with complaints under Title VII and/or Executive
Order 11246. In addition, the IUE has worked closely
with federal agencies. Under the Carter administration,
the EEOC adopted a "Resolution on Title VII and Collective
Bargaining" which encouraged union participation in
affirmative action.

The International Union of Electrical Workers has been a
leader in comparable worth litigation. In addition to
the ir" v. Westinghouse case, the union filed 5 other
Titl; pay equity 1w4suits against Westinghouse.
Five ne 6 suits filed have resulted in settlements
which ...allude substantial back pay awards and signifi-
cant upgrading for predominantly female el trical
assembly jobs.

Political Activity

The American Federation of Government Employees (AFGE),
National Federation of Federal Employees (NFFE) and
National. Treasury Employees Union (NTEU) testified before
Congress in September i982 about wage discrimination
against women in federal employment.

AFSCME gave strong support for the passage of legislation
allignesota that establishes pay equity as policy for
state employees and requires that a part of the funds
appropriated for salary adjustments for state employees
be used to correct pay disparities for female-dominated
jobs.
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AFSCME is also a member of the Minnesota Council on
the Status of Women which conducted the study that
exposed pay inequities in the State's pay structure
and that led to passage of the pay equity bill 1982.

This past year, the Los Angeles Unified School District
was asked by the United Teachers of L.A. (NEA/AFT) and
other organizations to conduct a comparable worth study of the
district's wage scale. An options analysis paper prepared
by the school district's Commission on Sex Equity demon-
strated that even a superficial assessment would reveal
systematic underpayment of traditionally female job
categories.

The school board voted 5-2 to defeat the proposal. The
two votes in favor of the study were cast by the only
females on the Board. While these two women had been
political opponents on many issues, apparently their own
experiences gave them a sensitivity to the issue of
undervalument of job worth that their male colleagues
did not share.

The United Auto Workers (UAW) has expressed much of its
support for pay equity through its political activity
and its leadership in coalitions. The UAW participated
in a broad coalition which struggled seventeen years
for the passage of the 1963 federal Equal Pay Act, which,

in draft, originally included comparable worth language.
The UAW has also been active in a state-wide pay equiJcy
coalition in Michigan.

177
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4mere the effect of an apparently sex-

neirral wage poli-ly disproportiwataly low f-m- women.

EF::7 Actifns

whi'e the lower courts have acted promptl; and decisively

7,, answer' the plestions .eft open by Gunther, over the past year

trie KECC nas faile to provide the guidance and leadership which

Title VII demands of it in the al.:d ,: sage discrimination.
Before GuntNr, the EEOC commissioned a study by the National

Academy ot sciences to determine both the manner in which con-,

ventional age-setting practices operate to discriminate against

women and tne feasibilicy of creating bias-free wage-setting
Techanisms. The results of that study were published in tne fall

of 1581, shortly after the Gunther decision, and provide a sound

basis upon Nhl:n the Commission could rely in investigating

:harges of wage discrimination. Equally important, this pre-

frilrent NAS study should serve as the basis for policy development

by the Commission in this important area of discrimination. To

date, however, the Commission has largely ignored the findings

of the study.

Similarly, the Commission held a series of hearings on wage

discrimination and job segregation in the spring of 1980. These

hearings provided a wealth of information for the Commission to

utilize to processing individual charges, developing systemic

targets for investigation and litigation, and formulating sound

policy in this area, Again, however, the Commission has merely

published the transcripts of these hearings: it has taken no

action to date in the form of issuing findings from the hearings

o r implementing any new initiatives based on the hearings or

-he :IAS study.

From a litigation perspective, the Commission participated

as amLcus In Gunther, tilt v, Westinghouse, and Kouba v. Allstate.-'-

:t is our further understanding that the Commission may have
parnicipaied in sme way in a few other wage discrimination cases

O ,er tne past three years. This participation was not publict=ed.

Thus, as was true with the National Academy of Sciences study and

41th the wage discrimination hearings,
the EECC has dropped the

nall in the area of litigating wage
discrimination cases, The

Liupreme Cnut has spoken in Gunther, several circuits have rendered

fivoraole decisions, and a number tf lower court cases are pending.

:n light of the developing case law,
and keeping in mod that in

os Angeles Department of Water and Power V. Mannart,-, the Scpreme

.,urt was critical of the Commission for its failure to provide

Liatte, it Ls incumbent upon tne Commission to assume the leader-

ship in tnis area.

rnJee..!, cite 7h:v 171ve enfrtement action which ':he mmiSCiOn

"'VA .7.KE'r, in the ,a,ce of 1]anther was is :ante In 'ieptember i5,

i 1"-1a'i 7-7.7,.2e 72 -pr7vile interim T.11::ar.ce in pr7cer,s'..n.]

.. \C". :f ze,1 .1.11e 5-:;-- t

7.:n. 7-V7 r.15 7een reny,ed every lava it me

and rapren"s . 7



176

the EECC has committed _`self with tc processing wage
discrimiation claims. while the Nati.. al :ommit:ee believes

tnat certain sections of the )0-day notice carrant furtner con -

:aeration and fleshing out, it represents for the most part a

sound document and policy initiatie upon which the Commission

should continue t:o rely. Hvwever. It is on;./ a first step and the

time for additional action by the Et.20 LA long overdue.

National Committee an Pav Equity Pe commendations to the EEOC

The National Committee for Pay Equity strongly urges the

Commission to undertake the following steps immediately to assure

that wage disLeimination investigations. litigation and policy

development under Title VII again move forward promptly, decisively

and eguitablq. we. recommend that the Commission consult with the

National Committee on Pay Equity on an ongoing basis.

(1) the Commission should vigorously enforce the policy

embodied in the 90-day notice issued on September 15, 1981. Wage

discrimination charges should be investigated fully, in accordance

with the instructions supplied under the heading -investigating

Charges. The Commission should, on an on-going basis, review the

90-day notice to determine where and how it may be enlarged

upon and clarified in order to provide more precise-guidance

to the regional EEOC offices which perform the initial investiga-

tion of charges. As part of its review of the 90-day Notice, the
Commission should determine the manner by which the findings of

the MAS study as well as its own hearings will be integrated into

this basic policy document and form the basis for further guidance

for the field.

.2, Because the development of wage discrimination policy

and litigation is still embryonic, It is essential that cnarges

filed in the field offices receive careful and specialized review

to determine the appropriate
processing mode. Under present pro-

cedures the Commission treats
potential lawsuits, charges against

public institutions. and preliminary relief cases in this manner.

The Commission should live all wage discrimination charges such
attention. This means that EEOC intake staff should be trained

in the identification of wage
discrimination charges; lawyers

or cage specialists should assist in the intake inte'veews,

where possible. of cage lisc:Imination olalman:s; the intaKe

supervisor should carefully review all charges designated as

,ae charges prior to assignment to anv processing and.

here apprcpriate, nign-level management in each field tfiice

shoule neco me in,eled at critical sages of jeC1.51011-Mar7 ctth

to wage discrimination charges.

Tigat time frares sncull ce lestitt:ted ie the reylw

pr.:ceslieg cf ,age tear;es. 7he 7cemissi:e
-71e pr:cess at -?ace. icep ._ .e3_;r.'
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In addition. 'he sncull provtae to tne Nacional

2omnittee on ,a,/ :7:gulty Information -h a reguar bA5D5 about the

numoer of ,age disoriminatin triarg,:s filed and :he number 14

those cases that tne :ommission has decided to pursue. ro the

e r ent that this information cannot be provided without a cnange
the 2ommission'3 reporting system, the :ommittee would recommend

that the reporting system ee

(3) 7)-e 3.1 -day notice requires that wage discrimination charges

be referred to Headc.;arters for review in trier to enable the

Commission to develop uniform law and policy In this area. How-

ever, the experierxe of many constituent members of the National

Committee who assist individuals in filing rifle VII charges

engage in monitoring of field offices has shown that, contrary
to the policy embodied in the 90-day notice, individual field

offices have fa. led or refused to refer :harces tO Headquarters.

The Commission snould establish a mechanism for assuring that all

wage discrimination charges received b--r-ield off.tces are

referred to Headquarters.

16) A Headquarters task force, similar to the Pregnancy

Lit_oation cask Force, should be established for the purpose of

reviewing wage discrimination charges; developing investigative

techniques; and formulating wage discrimination policy. The

task force should be composed of representatives from those units

most directly affected by and expert in the area of ame discrim-

ination, t.e.. the Office of Program Operations, including specifi-

cally the Systemic Unit; the Office of Program Research; the

Office of Legal Counsel; and the Office of General Counsel,

includin, specifically the Appellate Division.

In addition, the National Litigation Plan recently proposed

by the General Counsel should include wage discrimination as

one of Its priorities. Those developing the Plan should work :n

coniuncti.:n with ")is Task fore so that a wage 1scrimination

litigation strafe , will ~ctually be implemented. District offices

shout') be assesseu on the basis of the number of wage Jiscrimlna-

tion uses ,hicn are processed.

'S) Each appropriate unit in Headquarters should be assigned

acecifl,.: tasks in the area of wage liscrigilnati:,n. thus, for

axample, the Systemic Unit ancul oe directed to develop systemic

targets, with an eye to engaging in systemic litl,ation of wage
::aims. The :ffice of Program Research shouZi Alder-

tsite research and planning in the following areas: tne manner

Lh ghL:n the so- called -free' market affects wage-settlrm now

the market may Oe manipulated or uscd to create or J

j:SCrtitlnatOrr wage str'icture.- the sources of 0135 or

e va:.iatitn And other dage-setting mechanisms. in Aertif::att:n

:n.1%istz'les and ':C5. that whi:h 7:*e 04,r.M1J;j::1! Jr.,Jer-

)..7.-r.al Pay Act. where wages at- lepre,;,1

::JO:11,5.2 of Ind or r-We
.hl; .1

..o :r_ :1: tr
-1

f rim pqra--r, 1. 0

Or :).r :1),-4,11 r': . I
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NOTICE ADOPTED BY THE EQUAL EMPLOYMENT OPPORTUNITY
CONIMISSION TO PROVIDE INTERIM GUIDANCE TO FIELD OFFICES

ON IDENTIFYING AND PROCESSING SEX BASED WAGE
DISCRIMINATION CHARGES UNDER TITLE VII AND THE EQUAL PAY

ACT

(ADOPTED FOR 90 DAYS ON SEPTEMBER 15, 1981)

I i \
C4 I

or

EQUAL EMPt.0TmENT OPPORTUNITY COMMISSION
WASHINGTON. O.C. 20506

AUG 2 E 1.96I

M1210RANDUM

TO: J. Clay Smith, Jr., Acting Chairmen
Daniel E. Leech Vice Chair

Armando M. .odd plot, Commissioner

MAU: !sal. L. Jenkins
Acting Executive Director

Office of Policy Implementation
Frederick D. Dorsey, Director T-DDe.'s1FROM:

SUBJECT: Ninety-Day Notice on
County of Washington v. Gunther

The attached Notice was jointly drafted by the Office of Polity
Implementation and the Office of Field Services. it Ls intended to

provide interim guidance to field offices on identifying and processing
- so based-welt -discrimination charges under Title 711 and-the Equal- -Ply

Act in Light of the holding in the recent Supreme Court case of County

of Washington-v; Gunther. The subject matter of this Notice will be
fully treated in an upcoming compliance manual Section.

The attached Notice was circulated to Headquarters offices for review
and dormant and presented to SCE?. :his document redacts their comments

and suggestions.

NOTICEINNV CJICflif0 Nt#01/111 001,11

4vmeem

QA re

1. SUBJECT, interpretative Memorandum: Countv of Washington v. Gunther,

D.S. No. 30-429 iU.S. quo. C.:, June d, 1980.

PURPOSE. 7' I
notice to intended to provide interim guidance in

proceseinv 'Ltle VII and Equal Pay Act :Jaime of sex-based ege
diScrinination to light of the recent Supreme 5ourt lealsion in County

of Washington v. 3unther.

1., ORIGINATORS, )fi',ce of Policy implementac.,,n and )f!tce of Field

Services.
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EITECT TV 5: DAVZ .

VISTRUCTIONS.

County of Washington v. Gunther

to Count, of '4ashington v. Gunther, female jail matrons contended that
:net: Title /I: rights had been violated because 32 intent tonal sex discrimi-
lac ton in that the :ounty set their wage stela, but not the ma le guards wage

scale, at a lower level than its .own survey of outside :market s and the worth
of the jobs warranted. At the district court Level, the court found that the
jobs performed by the female matrons are not substantially equal to those
per formed by the sale guards; therefore, LC dismissed the action concluding
that sex-based wage discrimination claims could not be brought under Title nt
without satisfying the equal work standar., of :he Equal Pay Act, the court of
appeals affirmed, and the female "matrons did not seek review of the

determination chat the jobs ware not substantially equal. The court of
appeals, however, reversed the district court's finding that sex -based wage
discrimination claims must satisfy he equal work standard, and remanded
holding that such claims can be brought under Title VII even though the _lobs
are not substant Lally equal. The Supreme Court grant ed certiorari and ruled
that ale ims of sex-based wage discrimination can be brought under Title VII
sub jeer to the Equal ?ay .ket 's four affirmative defenses, I/ but that ritle
'/TI is not limited by the equal work standard Sound I.n the Equal Pay Act.

Therefore, the female matrons' claim of intentional sex-oesed cage

iiscrtmiration was not precluded under Title merely because they did not
perform work equal to :he male guards.

Thus, while pointing out that traditional concept s of equal pay for

equal. core under the Equal ?ay Act are sti11 applicable Co sex-based wage

claims, ',Limner stresses that title is applicable to cla las of sex-based
wage disparity without :he necessity of showing that the loos 'In pueic ton are
substantially equal (l.e , non-Equa I Pay Sec compensation cases). in this
respect, the decision brings sex-ht,sed wage discrimination claims Into
conformity (save far the applicability of the Equal. Pay Act's affirmative
defenses) with the Commission's consistently held post: ion in this regard when

the charge is based on race or national origin.

The Gunther court, in its narrowly drawn decision, did not rule on

whether Ina .`tease Matrons were the victims of 'intentional sex discrimination,
nor did It address the manner in "which a prima facie case of aage

ilscr :mina t ton on the basis of sex could be shown under title VII. The Court

decided only .1 :hat sex-based wage compensac ton can be brought under

both %tie 711 Ind the equal Pay Act and 2 ) that, as incliest ed above, Title
s coverage Is broader than the 'Equal ?ay Act's coverage. 'without deciding

cne probable success or Sal lure of what It termed "comparable worth" claims
when they eventvaiiy lo cone before it, the :ourc noted that the concept

encompasses :la LOS by women for Increased compensation on the basis of a
:asloar lson ;4enersily +I th reference to market wage race or a job evaluation
1.1.1tdmi of the ins le worth or difficulty of :heir ;ob with that of ocher

ions In the same organizac ton or :osomunitY

The 3etnnec: amendment to :I :le 'II: found in 5-03(h) of Title '/T: provides
that It is not unlawful for in employer di: er ant tate between employees )n
the basis of lex with regard to wages oald lo long as sun Oi: ter ent lac ton 1..3

norized be the Tour 1 ?ay Act ]aced upon the :eels :at toe its tory of :

Ill, tae :our: Inc etrerec ad tucho!' zed Is subjecting "Life VIZ sex-based wage
:'_alms to the f ollowlng tour Tqual Ply Act a2firaactte le:Senses seniurtto
1,grem, nevi: systlo, swiss )41e a or vlantt:y of product' an, .r

any other factor' ot net' t 'Ian sex,
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IDENTIFYING 010 P? :r 2SSING :2HARGES 2!

3ocr, TLela VII and the Equal, Pay Ac'. cover sex -bused wage

113ct itrin.ac ion claims brought under the equal pay for equal work standard.
4icher now makes LC clear that Tit Lk '/IL is also applicable to sex-based wage

.;alma ocher than :hose Involving equal pay for equal work. The SOS should,
vlerefore, recognize :he iiml la r It les and differences between the :o statutes
Ind Se able to advise char; Lng parties of tne ir rapes on this regard. ,7.1aLms

orought under :no equal pay for equal wock srandard involve charges by women
.,hat their' Jobs are substant Lally equal wlen regard to the factors of akin ,

effort, responsibility, and working conditions In the same establishment, but

re pa Lot at a lower wage than Jobs held by nen. ?or example, a female

:alephone operator would compere herself with a male telephone operator, or

other sate performing substant Lally equal work regardless of Job hole, , 3/ in
:ne same establishment. The traditional Equal ?ay Act comparisons and methods
of proof, however, may not be applicable to Title VII charges of sex-based
..age d lscrimina: ion where the equal pay for equal work standard is not

involved, in a charge brought under Title VII, a charging party could,
lace: ore , attempt he ocher scans to prove that her wage rate is depressed

because she is a woman or is in a traditionally female Job. She may

lot even al lege tnat jobs are or acre ever held ny Isaias for comparison
)ur30109; that the jobs are substantially equal ; or that the establishment is

ine Name. ai The f emale telephone operator ref erred to aoove could

tone e ivab ly disregard comparing herself Co stales tf sne is Ln a female only

;ob cat egory, , she could compare herself to a .ale telephone operator wno
oorks In another estab Lsnment of the same empinyer, , as well as to a ma le who

docks Ln in entirely different job classification f L.e., a male elevator

'aerator ),

It is extremely unlikely that a charging party could take out a case of
iage iLecrialnat ion simply by comparing herself to a ea le in the some Job, but
employed by another employer, In some cases, however, such a comparison might
3* probative evidence of discrimination. For example, tf Employer A secs the
cages of hie/her employees by a comparison to Employer 3's wage scale, an
employee of A may show that:

f.a She works in ha all- female job category:

At Employer 3, ten per form the identical Job;

.ee women IC Employer A are pa id less for doing the same work chat
men at Employer 3 perform; and

A) ALL °trier male employees at Employer A are pa id tee same .amount Is

all ocher Hale emplcyees at Employer 3.

he oreced ing fact situation would be relevant to a ihowing coat

A 'sad depressed the women' 3 cages because if their sex.

The ZOS should accept and investigate thele charges Indoor Title III.
!ee :nvescigat long charges section below. '-lowever, If the ,urging par t;

As noted inove , llt le VII or nc Oleg spell co the orocess ing tnd

.vesclgst ing se cage a (Act- imiroac ton charges ?otgarilees of whether :hay Ia

4sed in net tonal origin, race, sex, ?olor, , or rel ig I on. dowever, , .onder

,eleett Amendment, :he four Equal Act af:lrmati,e defenses ore and;

bailable to lexoesed wage flier Laoinat idn Leas .

81

.1- la the ,00s ire sub scant La 1 I 41,611. ?av kct lamparloons "31

1.1dq 4necletr :lyre ore come i fereocee ,on Intent ,r

ne-ner the ;oh ::ties are 11.??erenc,

irk !mv )ver an 7e tn ant:: such l9 I ; ounc / or tcCcl 40 v,!r lmeir

_near: II:el :an laae eforweee e 'of er grit 14eitzt.,1q )r
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compares herself co a male employed by another employer, the Offtce of ?olicy
Implementation should be contacted prior to determining how the charge should
be processed.

In the future, since it is not always easy duving Intake to determine
whether the equal pay for equal work standard can be met, counseling of

potenclal charging parties should be expanded to reflect the scope of Gunther.
Emphasis should be placed on the coverage of Title VII and the Equal ?ay Act
in :he ;articular case and, tf appropriate, the advantages of filing under
both statutes, including the procedural and substantive differences between
the two statutes. Unless the charging party specifically elects co proceed
only under the Equal ?ay Act, sex-based rage dtscrtm(aacion Cialms should be
concurrently processed. At a Later stage of processing, beyond the tnittal
intake, 4 determination should be made whether the claim should continue to be
processed under the Equal ?ay Act, title VII, or both. If the Equal Pay Acs
processing is discontinued because the equal work standard cannot be met, the
charge should be referred to the :IC unit or the fact flndtng unit, As

appropriate, for further processing under Title VII.

INVESTIGATING CHARGES

To aid Ln evaluating sex-based wage claims, the following imformacton
should be secured for respondent's work force or an appropriate regment of he

work force, Ln documentary form, where available, and analysed using
investigative prtnctples developed In equal pay cases (OPI should be contacted

prior co 'tnvesttgation far asniscance In deflates the scope of the 'Request

For Information'):

I/ A breakdown of the employer's work force by sex in rerms of job

classtfications, asstanments, and dkittes;

2) eltten detailed job descrlptlions and, where appropriate,
triformacion gathered from an on-etEn inspection and tncerviews In

which actual job tat lea are described;

3) 'Jags schedules broken down In terms of sex showing Job

claselftcations, asslgnmancs, and duties;

.1 Any documents which sh, the history qf the employer's wage

schedules such as collective bargaintng Agreements which were

peviously Ln effect;

5) All employer juscletcacion of, or defenses to, tae sex -based rage

itsparlty;

1) :f A job evaluation sysem Ls the baste for che sex-based wage

linpartLy, :he SOS should )btain copies 5f the evaluation and,

AvallanLe, an analysis of tcs purpose and operation;

71 If market wage rate Is Lhe baste for the sex-based rage itspartty,
determine the underlyir.g factors relied ucion by the employer and

the methode the employer used to determine the eae,lec rage rata;

:f union collective bargaining Agreements Art the baste for :tie

sex -bleed rage Itsparici. Ine SOS should oetaln coolas af chine

Agreements; And

l) Inv 4./tJelce Anows :nat. the .ir;o1)ter 5r ''.ne 4mbl)ver Ind

JAL:trt 14V Ascanitened Ind naiacataed )ex-segrquc4d :lo

:1CegOtive.

'10N-.:0? ISSUES

The ;uncher ;our: referred to (te lee.let:ct :o three :sues which Are

:srrancir ion.:DP. The fleet 119,11! 1 tee *.`le requirements ortma
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facie'Case of sex-based wage discrimination Ln claims brought under Title VII.
The second issue concerns the application of the !our Equal Puy Acc
affirmative defenses, with particular emphasis on the effect of the fourth
defense ("any ocher !actor other than sex"), to sex-based wage discrimination
claims brougnc under Title Vti. For example, once a prima :aria ,:4312 has been
escaolished, 'does reliance by the reepondenr on the open market wage rata
constitute a !actor ocher than sex. so as to render the respondent's action
nondiscriminatory? The third non-COP issue concerns claims of sex-based wage
discrimination -brought under Title VII chat may be based on the concept
sometimes referred co as "comparable worth.' The following examples are
representative, though not exhaustive, of the types of practices involving
sex-based wage claims under Title VII, including those :Alien come under the
concept sometimes referred to as "comparable worth.'

Example I - R segregated its Labor Jobe by sex into two
categories, assembly line (female) .nd craft (male), The
Jobe were then "point raced' bas i on a Job evaluation
system. Although, the Jobs primarily held by females
received the same "point rating' as the Jobs occupied by
'males, R nonetheless sec wage raced lower on the Jobs

primarily held by females. CP, a female Ln a primarily
female Job category, filed a charge under Title VII alleging
that she and ocher females de R's facility Were intentionally
discriminated against because of their sex.

Example 2 - R uses a Job evaluation system chat looks ac
several compensable !actors to aid in decerming the worth of
j004i The factors of experience and extent of trade

knowledge ate rated exceptionally high, while education is

raced exceptionally low. CP, a female with substantial

education and relatively little experience or trade

knowledge, files a Title VII charge of sex-based wage

discrimination. She alleges that the result of the weight
allocated co the !actors is that women who are relatively new
co the once sex - segregated industry are paid less than men,
She alleges, based on Job duties, chat education should be
rated at lease ae heavily as experience or trade knowledge.

83
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National Committee on Pay Equity
1201 Sixteenth Sheet. Northwest Room 422 WashIncrdii. D C. 20036 202 / 822-7304
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American Association of University
Professors (AAUP)

Elaine Clever
Barton Hall
Temple University

'Philadelphia, PA 19122

Americans for Democratics
Action (ADA)

Stina Santiastevan
1411 K St N.W.
Washington, DC 20005
(202) 638-6447

American Library Association (ALA)
Margaret Myers
50 East Hbron
Chicago, IL 60611
(1121 944-6780

Business and Professional Women's
Foundation (BPW1

Lori Cooper
2012 Massachusetts Ave., N.W.
Washington, DC 20036
(202 ) 293-1200

Coalition of Black Trade Unionists
William Lucy
L625 L St., N.W.
Washington, DC 20036

(202) 452-4800

Civil Service Employees Association
(CSEA)

William L. McGowan
33 Elk St.
Albany, NY 12224
(518) 434-0191

Comparable Worth Project
lirginia Dean
488 41st St,
Oakland, CA 94609
(415) 658-1808

Center for Women in (:overnment

Nancy D. Perlman
TUY - 1400 Uashinaton Ave.

Albany, NY 12222

(518) 495-6211

ieore Meany Centr for Labor

Studies
Lisa Portman
101(00 New Hamp,,hire
Jilver Spring, MD 2.1,4.1

(3011411-6400
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American Association of University
Women (AAUW)

Dr. Johanna S.B. Mendelson

2401 Virginia Ave.,' N.W.
WalAington, DC 20037

1202) 789-7760

American Federation of Stair?, Count,,

and Municipal Employees (AFSUME)
Catherine Collette/Marilyn Do Poy
1625 L St., N.W.
Washington, DC 20036

(202) 452-4800

American Nurses Association (ANA1
Cynthia Dittmar
1101 14th St., N.W., Suite 200
Washington, DC 20005
(202) 789-1800

Capitol Area Sociologists for Woman
in Society (SWS)

Melanie Martindale
Dept. of Soc./University of Maryland
College Park, MD 20742

(301) 454-5571/434-7013

Coalition of Labor Union Women
(CLUW)

Ellen Wernick
2000 P St., N.W, #612
Washington, DC 20036
(202) 296-3408

Communications Workers of America

(CWA)
Lela Foreman/Florine Knob
1925 K St., N.W.
Washington, DC 20006

(202) 728-2300

District 1199
Joanna Miller, Ed. Director
310 W. 43rd St.
New York, NY 10036

(212) 582-1890

Federally Employed Women (ruw)
Brenda Harper
10)0 Vermont Avi!,, N.V., 4821

Washington', uc
(202) 6)8-7141 (41

f)



Briln Turner
Industrial Uraon Departmi.nt,

415 16th Si., N.V.
l.!ashington, DC 20006
(202) 842-1800

TPLAURER'
Int,;-rational Union oflAe. tti.2.31
Workers (10E1

Carole Wilson
1126 16t1 St. , '.:.W.

WilAind'on, DC 20016
(292 296-1206

National ._balition for 190 Black
Women
c/o N. Joyce Payne
729 Decatur St., N.E.
Washington, DC 20017
(202) 812-7128
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Institute on Women ;. Work
Ann': Nolaon
1 East 41rd St.
New York. NY 10017

CHAIR
1.0aque 01 Women Votor,i
Nancy Reder/Maurcen Thornton
1730 M St., N,W.
Washington, DC 20036
(2021 296-1770

National Committee on Household
Employment

Carolyn Reed
500 E. 62nd St.
New York, NY 10021
(212) 310-9260

National Association of Put- ,o Rican National Council cl Negro Women
Women Dorothy Height.

Gladys :leda 815'2nd Ave 9th floor
5913 Arlington BlvA. New York, NY 10017

Arliniton, VA (2121 687-5870
1703) 522-1160

9 to 5: National Association of
working Women

Sue Est'y
128 W. Franklin St.
Baltimore, MD 21201
(301) 837-3830

National Federation of Federal
Employees iNFFE)

Susan Gilbert/Elayne Tempel
1916 16th 6t., N.W.
Washington, DC 20036
12021 862-4400

National Federation of Bnainess
Professional Women's Clubs

Judy Schubilrma Beassoau
2.112 assachusetts Ave., N.W.
Washington, DC 20036

` National Organization for Women
Miry lean .:',11 ins :Jiholson

, . , /2

WAS :tn,t..m, Pc 2 P0,4
2021 34--22-9

National Education Association (NEAT
Barbara Stein
120). 16th St., N.W.
Washington, DC 20036
(202) 831-4000

National Federation of Federal
Employees Local 997

Barbara Silva
774 Carmel Ave.., #2

Sunnyvalle, CA 94086
14151 965-5270

Nat tonal Institute for Women
of Color

Shaeon Parker
1712 N St., N:.
Washington, DC 20036
(202) 466-2377

National "rban League
Owen Goree-Willis
501) E. o2nd St.
New York, NY 113121

(2121 319-9009

National Poison's Pol) 1:c11
(NWPC)

Linda And,rson Fan':

1411 I? St., N.W, dlllu
Wa:;h1ngton, DC 20005
1202; 14/-4456
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N.braska Commission on the Status
ot Women
Jean O'Hara, Director
101 centennial Mall So.
p,ri. pox 94985
Lincoln, Nebraska 68509
(4021 471-2039

New England Health Care Employees
Debbie King
0:strict 1199
158 Temle
New Haven, CT 06510
,2031 787-5046

Office for Women's Rights
City of Seattle
Donna Stringer-Moore
400 Yesler Bldg., 5th floor
Seattle, WA 98104
(2061 625-4374

Service Employees International
Union (SEW)

Cathy Schoen/Pat Thomas
2020 K St., N.W.
Washington, DC 20006
(202) 452-8750 Ext. 260'

United Auto Workers (UAW)
Priscilla YoungiCharlone Kniiht
8000 E. Jefferson
Detroit, MI 48214
(3131 926-5269

United Faculty of Florida
Phyllis J. Hudson
1510 Glastonberry Rd.
Maitland, FL 32751
13051 -339-4860

D.moctoti(.. Club
''u()!0 Polic: Committee
ry.) !ohnson
1526 New 11.1m,4(Thir Avo., (1.( .

'.'ashinaton, DC 21016

Wom.n tor E,-onomi).: Justice
Juan Entine
145 Tremont t.
BoN..on, MA 02111
(6171 426-9-)34

Newspaper Guild
Anna Padia
1125 15th St 835
Washington, DC 20005
(202) 296-2A40

NOW um'
Anse t;tmon
112 43rd St., 2nd floor
New York; NY 10016

(212) 354i-1225

Organization of Pan Asian American
Women

1Jo Uehara
1725 K St.\, N.W., Suite 408
Washington DC 20006
(202) 887 -G377

Sex Discrifination Clinic
Georgetown University Law Center
Laura Raybu n
605 G 3rd floor
Washington, DC 20001
(202) 624-8171

United Elect ical Workers (CE)
Lance Compa
1411 K St., t.W., 4410
Washington, C 20005
(202) 737-055

united Methodcst Churen
Women's Division
Chiguita Smith
47:5 Riverside Dr., Rm 1502
New York, NY 10027
(212) 870 -3766\

Wisconsin Women s Network
Anna Biermeir
625 W. Washingt,n
Madison, W1 53/01
(608, 255-9809/2)6-0507

Women's Dwity A, t1'.)11 League
Jeanne Atkins
'105 15th St., N.)", , 4822
Washington, DC 21006
12021 638-1961
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,.omen's Loyal Defense Fund (WLDP)
Donna Lenhoff
2000 P. St., N.W., 4th floor
Washington, DC 20036
(202) 887-0364

National YWCA
Helen Perulla, Public Policy
_.35 west 50th St.
New York, NY 10020
(212) 621-5189 '

National Commission on Working women
Janice DeGooyer
2000 P. St., N.M., Suite 508
Washington, DC 20036
(202) 872-1782

Maryland Commission for Women
Barbara Kreamer/Martha McIntyre
1123 North Eutaw Street
Baltimore, MD 21201
(301) 383-5608

State of Connecticut, Clericals
Inc.

81 Summerset Dr.
East Hartford, CT 06118

Women N Employment
Chris Weiss
1217 Lee St.
Charleston, WV 25)01
(104) 345-1298

Indiana State Employees Association
Larry Kemp
Suite 1328
17 W. Market St.
Indianapolis, IN 46204
(317) 632-7254

Virginia Commission on the Status
of Women

Carolyn Clay Oliver
8007 Discovery Dr.
Richmond VA 23288
(804) 281-9200

Women in Communications
Louise Ott
800 18th St., N.W., Suite
Washington, DC 20006
(202, 347-4422

Women's Rights Project - American
Civil Liberties Union (ACLU)

Isabelle katz'PinzleriMary Heim
132 W. 43rd St.
New York, NY' 16036
(212) 944-9800

YWCA of National Capitol Area
Helena Madison
2701 Bel Pre Road
Silver Spring,'MD 20906
(301) 460-?900

Women Employed
Ann Lodky
5 S. Wabash Ave.
Chicago, IL 60603
(312) 782-3902

State University of New York
Librarians Associations

Thomas J. Larson
Penfield Library
State University College
Oswego, NY 13126

PG City Commission for Women
Bill. Gordon
:.4741 Gov. Oden Bowie Dr.'
Upper. Marlboro, MD 20,712

Office & Profession/ Employees
International Unyon

265 W l4 St..' N.M.
New York, NY 16011

(212) 675-3210'

National T(easury Employees Union
Lynne Rovo-Cohen
1730 K Street, N.W., 41101
Washington, DC 20006
(202y785-4411

Mexican American Women's National
'Association
Ronnie Collazo
1259 Deleware Ave., S.W.
Washington, DC 20024
(202) 727-6416

New Mexico Commission on the Stati3
of Women

300
Toshia Young
600 2nd St., N.W Suite 809
Albuquerque, NM 87102

841-8888
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County of Santa Clara,
Commission on the Status of Women
Norma K. Menacci
70 W. Bedding St., 5th floor East
San Jose, CA 95110
(408) 299-3131

')hio Bureau of Employment Services.
'omen's Division
Katie Whelar
145 Front St.
Columbus, WI 43216
(614) 466-4496

Oregon Public Employees Union
Thomas Gallagher
P.O. Box 12159
Salam, OR 97309
(503) 581-1505

American Association of University
Mr, Gerie B. Bledboe
1012 14th St., N.W., Suite 500
Washington, DC. 20005
(202) 737-5900
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Representative SNOWE. Thank you. I appreciate your statement
and the full text of it will be included in the record.

Obviously there's no substitute for strong enforcement of existing
laws and that is a problem which you mentioned. Because of the
recent activity here in Congress, including a number of hearings,
and the fact that Mr. Thomas, Chairman of the EEOC, has testified
at several of these hearings, do you assess that there's been a
change of attitude in the EEOC? Can we expect to see any change
in approach or direction in the EEOC in the coming months?

Mr. TURNER. Well, it's hard to tell whether it's a smokescreen or
something more substantial. Chairman Thomas says that there is
no change in policy, while at the same time he's announcing very
different directions for future activity in the Commission.

Ms. Wilson, you might want to comment on that.
Ms. WILSON. Well, he did say on the eve of the hearing before

Congressman Frank that he was forming a task force on the issue,
but he's been telling the National Committee on Pay Equity that
,he's been trying to target cases on this issue for about 2 years now.
So it's hard to take anything he says seriously in this area.

Certainly we would welcome some action in the, area, but we
have yet to see it. There are hundreds of charges there that we
know are very strong cases. We met with Chair Thomas on these
and told his people to focus on and to bring just one casejust
bring one case and make a beginning, and yet he's refused. Instead,
they re still talking about guidelines and broad policy changes.

So I think we have waited long enough at this point and any crit-
icism is totally justified.

Representative SNOWE. How many cases are before the EEOC? I
know somebody earlier testified that there were about 254 cases
pending before the EEOC. Is that an accurate count?

Ms. WILSON. Yes. We got that count because he refused to coop-
erate with the National Committee on Pay Equity, despite his pro-
fessed desire to do so, in giving us voluntarily the pending charges.
We were forced to make a Freedom of Information Act request,
and it's as a result of that that we were able to find out how many
pending sex-based wage discrimination charges they had before
them.

We still have not been able to determine how many of those in-
volved pay equity charges. We think an overwhelming number of
ones that we know about do. He is still yet to comply with our re-
quest for refining what exactly these charges involve, whether they
involve different jobs which would be pay equity or substantially
equal jobs which would be Equal Pay Act charges. But that's where
the figures come from, and he was forced to give those to us under
the law. When we've pointed out the ones we've known about and
asked him to investigate them, Ile has completely stonewalled us.

Representative SNOWE. I understand he testified recently and
suggested that he would be willing to prosecute Gunther-type
cases. Is that true? Is that something that we can expect?

Ms. WILSON. Well, we know that there are pending a number of
Gunther-type cases. The AFSCME cases which Mr. Newman de-
tailed to you this morning are all Gunther-type, and WE-Westing-
house cases, where the State or public body conducted their own
study and then failed to implement the results of their study.
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That's the case in Fairfax County involving' the librarians. That's
the case in Nassau County. That's the case in Wisconsin. And that
fact has been pointed out to EEOC repeatedly, that these are all
Gunther-type charges.

So, as you can tell from what I'm saying, we are totally frustrat-
ed.

Representative SNOWE. What is their response? Do they have a
policy on pay equity at all?

Ms. WILSON. When you pin them down, they say, well, it's the job
of the general counsel to bring these cases forward to the Commis-
sion and he has not done that and so we're forming this task force;
and then 'you talk to the general counsel and the general counsel
says that its the job of the field staff that's under the EEOC Com-
missioners to bring these cases up to the general counsel for his at-
tention. No one wants to take responsibility for doing nothing.

Mr. TURNER. I think that has to add up to the conclusion that
they do not have a policy of moving these cases forward; yet they
say they do, which has to mean that they will have it. It's hard to
say what's going to happen in the future. Certainly we hope thatthe increased public pressure will produce some forward move-
ment, but it's difficult to tell.

Representative SNOWE. What about' the private sector? What is
happening there? Do you se-..i any activity or upgrading of occupa-
tions held by women? And, in the States, has the committee been
monitoring those activities?

Mr. TURNER. As we mentioned, we have just conducted a survey
of State and local government initiatives in that regard and I think
the results are fairly impressive. I'm sorry we have not been able
to complete publication of that before these hearings. We would
have been happy to turn over those results to you, and we will for-
ward them to your office as soon as they are available.

In the private sector, more generally, Ms. Wilson?
Ms. VI/Lwow Well, most of the action is taking place in the State

and local area. There's been far less in the private sector and we
attribute that largely to the failure of the Equal Employment Op-
portunity Commission to do anything in this area. No matter how
altruistic an employer is, if they do not fear the threat of legal
action or cannot persuade their superiors that unless we do some-
thing we're vulnerable under the law, then there is not much impe-
tusespecially in hard economic termsfor them to do anything.
That is what has happened repeatedly. I've talked with manage-
ment attorneys who said that we can't get the employees to move
in this area because they say, "What are our chances of getting
sued?" And when they tell them almost next to none, then natural-
ly they are reluctant to do anything.

In the public area, by contrast, you do have more of the force of
public opinion. You have the fact that the State and local legisla-
tors, the State and local government executives, are up for reelec-
tion repeatedly. They are sensitive to the gender gap and they are
therefore more responsive to the issue that's most important to
women, and I think that's why we're seeing much more in the
area.

Westinghouse doesn't have \to fear the ballot box, and except for
people suing them, they haven't had to fear from anybody else; and

2''JU
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most of the large employers in the country, I'm afraid, are the
same way.

So if you just had a little enforcement by the Government agen-
cies entrusted with that function, it would go a long way to provid-
ing substantial pay equity in the private sector.

Mr. TURNER. We've seen an unfortunately comparable develop-

ment before the National Labor Relations Board where a refusal to
make decisions on cases has resulted in fewer charges being filed.
After all, there are only limited resources that people have in the
labor movement or in the women's or civil rights movement to

pursue cases of this type. And we also see the same lack of desire
or lessened desire by employers to comply with the underlying stat-

ute, because they feel that they will not be pressured.
I think the number of cases that really are out there possibly far

exceed the 254 that were discovered in the Freedom of Information
request, but the lack of effort on the part of the EEOC is substan-
tially undermining progress out there in the rral world in terms of
achieving pay equity and having workers be able to assert their

own rights. That's the real cost. It's not just unfortunate delay.
Representative SNOWE. You heard earlier from some of the wit-

nesses who happen to be economists, and who were talking about

the comparable worth policy. They said that in f ct it might hurt
women rather than help them by increasing une ployment or cre-
ating increased competition for those jobs and t erefore deflating

their salaries.
From your experience on the Committee on ay Equity, have

you seen any indication that the comparable wo h type policy or
the job evaluation studies, would, in fact, hurt women rather than
help them?

Mr. TURNER. Let me answer that very generally as the Industrial
Union Department's director of economic policy, if I could put on
my other hat for a moment, and then ask Ms. Wilson to comment
on results in specific cases.

As we state in the testimony presented today, the setting of
social standardsa case we are very familiar with, is the Fair
Labor Standards legislation in this country and in lots of c',her
countries over the course of the last century or :porehos been
done to achieve minimum norms; norms that are considered to be
socially necessary. It is not-the job of policies P.ke that to achieve

full employment. They are policies and statements about standards
and values and what we believe in as a society.

The maintenance of full employment is a set of policies at quite
another levelof budget and taxes and monetary policy and inter-
national trade and so forththat is meant to regulate the quantity
of jobs. The result that one would get from setting social standards
would be a more equitable distribution of opportunities and in-
comes within whatever level of employment or lack of employment
for the society as a whole that would obtain.

Now I think it's probably true that if, in some disastrous future
that one could imagine, we had many tens of millions of unem-
ployed in this country, for instance, there might be people who
would be willing to work at some fraction of the minimum wage
and the argument can be made: Well, the minimum wage needs to
be lowered so that we can move back to full employment. And jobs

r,
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that you could have in this country at $1 an hour aren't here when
the minimum wage is $3.35, but those are jobs which we say we
don't want. It's not the kind of society we want to live in. We want
to have a society with a minimum of equity and that's why we
have policies of this other type.

The maintenance of full employment as a goal for the society as
.a whole, not any particular activity, is addressed by full employ-
ment policies and it's really irrelevant as e matter of national
social policy to the question of pay equity.

Representative SNOWS. Well, thank you very much for sharing
your insight and what the Committee on iy Equity is doing. I ap-
preciate it. Thank you for being here.

I'd like to include in the record a written opening statement by
Senator Jepsen as well.

[The written opening statement of Senator Jepsen follows:]
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WRITTEN OPENING STATEMENT OF HON. ROGER W. JEPSEN

AS A FATHER WITH THREE WORKING DAUGHTERS, I HAVE A PERSONAL INTEREST

IN SEEING THAT LAWS REQUIRING EQUAL PAY FOR EQUAL WORK ARE ENFORCED.,

AND ENFORCED WITH VIGOR. SEX-BASED DISCRIMINATION IN EMPLOYMENT OR

PAY IS AGAINST THE LAW. EQUAL PAY FOR EQUAL WORK: THAT IS THE LAW.

RECENTLY, BARRON'S FINANCIAL MAGAZINE CITED A STUDY WHICH SHOWED

THAT WHEN AE GROUPS ARE USED TO COMPARE MEN'S AND WOMEN'S AVERAGE

PAY,THE YOUNGER WOMEN'S CATEGORIES SIGNIFICANTLY EXCEED THE

MUCH-QUOTED 62-CENT PAY COMPARISON. I BELIEVE THIS REFLECTS THE

INCREASING INCENTIVES WOMEN HAVE IN OUR CHANGING ECONOMY TO STUDY

LONGER, WORK HARDER, AND CONCENTRATE ON CAREERS OUTSIDE THE HOME

IF THEY SO MOSE. THESE CHOICES OF WOMEN ARE INCREASING THEIR

EARNINU SOWER.

1

'OTHER STUDIES SHOW THAT WHEN SINGLE MEN'S AND WOMEN'S PAY AVERAGES

ARE COMPARED, THERE IS NO SIGNIFICANT PAY GAP. THUS, MARRIAGE

CAN BE SEEN TO AFFECT THE EARNINGS OF MEN AND WOMEN IN DIFFERENT

WAYS. MEN HAVE A GREATER INCENTIVE TO INCREASE THEIR EARNINGS

WHEN PROVIDING FOR FAMILIES AND MANY WOMEN CHOOSE TO HAW PRIMARY

RESPONSIBILITY FOR THE HOUSEHOLD. THE CHOICE OF WOMEN TO WORK IN

THE HOME TO CARE FOR THEIR HUSBANDS AND CHILDREN CAN AFFECT THEIR

1.
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EARNING POWER IF THEY DECIDE TO GO INTO THE LABOR FORCE. SUCH .

CHOICES SHOULD BE RESPECTED AND ENCOURAGED.

FOR THOSE WOMEN WHO CHOOSE TO WORE OUTSIDE THE HOME, I AM

ENCOURAGED TO SEE MORE YOUNG WOMEN ENTERING FIELDS THAT WERE

PREVIOUSLY "FOR MEN ONLY". BETWEEN 1970 AND 1980, THE PERCENTAGE

OF WOMEN MANAGERS INCREASED FROM 18 PERCENT TO 30 PERCENT,

ACCORDING TO THE BUREAU OF LABOR STATISTICS. THE PROPORTION OF

MEN AND WOMEN WORKING IN SEX-NEUTRAL OCCUPATIONS -- OCCUPATIONS

IN WHICH MEN AND WOMEN ARE REPRESENTED APPROXIMATELY EQUALLY --

ALSO INCREASED.

YET I CAN APPRECIATE THE IMPATIENCE THAT SOME WOMEN MUST FEEL.

AS LONG AS YOUNG WOMEN ARE TAUGHT THAT THERE ARE SOME JOBS THEY

CANNOT OR SHOULD NOT ASPIRE TO, AS LONG AS EMPLOYERS ASSIGN JOBS

ON THE BASIS OF SEX RATHER THAN QUALIFICATIONS, AS LONG AS THERE

CIS UNEQUAL PAY FOR EQUAL WORE, MORE REMAINS TO BE DONE. AND

IT IS BECAUSE THERE IS MORE TO DO THAT I QUESUION WHETHER WE CAN

AFFORD TO SQUANDER OUR LIMITED RESOURCES I,flD ENERGIES ON THE

CONCEPT OF COMPARABLE PAY FOR JGL\S OP COMPARABLE WORTH.

WHAT IS "COMPARABLE WORTH"? HOW DOES A COMPUTER PROGRAMER COMPARE

TO A PROFESSOR OF FRENCH? DOES IT MATTER IF THERE IS A SHORTAGE

OF COMPUTER PROGRAMERS AND A SURPLUS OF FRENCH TEACHERS?
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HAVE WE CONTRIBUTED TO THE CAUSE OF EQUALITY IF WE REMOVE THE

INCENTIVES.WOMEN NOW HAVE -- FOR THE FIRST TIME -- TO ENTER

NONTRADITIONAL FIELDS?

HAVE WE SOMEHOW ACHIEVED "FAIRNESS" IS WE 1EGISLATE HIGHER WAGES

FOR SECRETARIES AND THEN FIND THAT THEIR EMPLOYMENT OPPORTUNITIES

HAVE FALLEN?

WE MUST WORK AGGRESSIVELY TO OPEN NONTRADITIONAL FIUDS TO WOMEN

WITHOUT DISCOURAGING WOMEN WHO CHOOSE TO BE PRIMARY HOMEMAKERS.

JOB POSTING MUST BE USED TO ENSURE TEAT WOMEN IN LOW PAYING

JOBS ARE AWARE OF OTHER JOB OPPORTUNITES. SCHOOLS AND GUIDANCE

COUNSELORS MUST WORK TO MAKE YOUNG WOMEN AWARE OF WHAT DIFFERENT

CAREER CHOICES WILL MEAN. AND OUR NATION'S LAWS AGAINST.SEX

DISCRIMINAT.ON IN EMPLOYMENT MUST BE VIGOROUSLY ENFORCED SO THAT

INDIVIDUALS COMPETING IN THE LABOR MARKET WILL HAVE THE SAME

OPPORTUNITIES REGARDLESS OF SEX.

EFFORTS, HOWEVER WELL INTENDED, TO LEGISLATE THE WORTH OF DIFFERENT

OCCUPATIONS WITHOUT REFERENCE TO THE MARKET AND THE CHOICES OF

WOMEN ARE LIKELY TO PROVE A COSTLY FAILURE AND WILL BRING HARDSHIP

ON THE VERY WOMEN IT IS SUPPOSED TO HELP.
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Representative SNOWS. This concludes the third i stallment of
our hearings. We have one more to go. So I appre iate your pa-
tience.

[Whereupon, at 1:10 p.m., the committee adjourned, subject to
the call of the Chair.]
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