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Mative Mncrican socictics are held by the courly ol the Unitoed States to
postens pights of sedbtegovermment. where these rights have not been explieitly
wit hdrawn by (.‘.‘un«‘;x:u:,;s;.' This most fundamental pranciple of Tadian taw in

stated by Fo l.(\x chhen in the following way:

a% . ' ' ) @
Thoe wh(&L: course of judiciul decision on'the nature of Indian
tribal powc:k-\ iy marked by adherence to three fundamental -

principles: ¥ An Indian\tribe possesses,, in the flrs= instance,
all the powers of any sovereign state. (2) Conquest renders the
tribe subject to the legislative power of the United States and,

in sybstance, terminates the external powers, of sovereignty of the
tribe, i.e., its power to enter into treaties with foreign nations,
Lut does not by itself affect the internal sovereignly ot the tribe,
i.e., its powers of local sclf government. (3)  Thuese powers ave
subject. Lo qualification by treaties and by express legislation of

Congress, but, save as thus expressly qualified, full/power:s of
internal sovereignty are vested in the Indian tribes/;nd in their
' . 4
, duly constituted organs of government, . )
One of the important consequences of this principle has been that the
federal courts have held, with few excéptions, that the Bill of Rights, does
not, operate as a restraint on tribal governments unless Congress has explicitly
: ] : .
held to the contrary. For example, in the case of Talton v. Mayes. in 18496, the
. ’ ¢ o ] 1
United States Supreme Court held that the Fifth Amendment was not. a limitatlon
/ i
' on tribal governments.,  The Thirteenth Amendment to the federal Constitution,
outlawing slavery, was held te apply against tribal governments because it is
an sthsolute ban on slavery, applicable aqaiﬂat all governments and persons in
the United States.
- . d
In 1959, the toth Circuit Court of Appeals ruled that the First Amendinent
. .
protections for religiouvs frecdom were not restraints op tribal action.  In 190Y,
fhe 9th Crouit court of Appeals ruled that a federal court had jurisdiction to
Cooue o owr it o of habeas corpus against oa tribal council; althoughl the court Jdid

, SV
noi rule on the merits of the case, 1t expressed doubt. about the "present
val ity of the propostition that "the Congtitution applies to the Tndiong, in
e conduet ot trihal atfaivs, only when ft expressly binde thewm, or iy Mmoo

Borrnhvo g Jey treaty anoart of Cangrens,

ERIC S

Aruitoxt provided by Eic:
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Aruitoxt provided by Eic:
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o totd, tollowing seven yeors of hearingns held by a subcommiltiee of the
Semate Judn tapy Commi Ctee headed by Senator Sam Brvin (bemocrat. ol mwal”[-/’

Carolina) the Congres:s passed the Indian Clvil Rights Act, as partoof the Civil
o A

borghtag Act ot that year.  The act «:ont,a\'n.ucl the following provigions relevant to

this question, in addition to a section defining "indian tribe," "powers of self-

gquvernment, " and "Indian cowrt,”" and several other gections applying to tribes,

Section 202 0f Title [ stdles tLhat .

No Indian tribe in exerciging powers ot gelt-qgovernment whall

(1) make or enforce any law pxothittnq the free exercise of religion,
o1 abeidging the freedom of speech, or of the press, or the right of
the -people, peaceably to assemble and to petition for a redress of
qrievangers .

(2) violate the right of tho people to be secure in their persons,
houses, papers, and effects against unrcasgonable search.and seizyres,
nor issuc warrants, but upon probable cause, supported by oath or
utllzmaljon, and particularly describing the plact to be searched and
the purson orthing to be sc1&ed1

Iz ' °

(3) subject any person for the same offense to be twice put in jeoparxdy;

'?( y ' 13 i3
' (4) compel any person in any criminal case to be a witness against himself;

(5) take any private property for a public use without just compensation;

(H) deny to any person in a criminal proceeding the right to a speedy .
and public trial, to be informed of the nature and cause of the accusation,
to be.gonfronted with the”wit;x‘xe'sses against him, to have compulsory process
for obtaining witnesses in hls favor, and al his own expense to have the
aussistance of counsel for his defoense; '

fal

(7) require excessive bail, impose excessive fines, inflict cruel and
wneiial punishments, and in no event impose for convicltion of any one
of tense-any penalty or punishment greater than imprisonment fgt a term of
‘1’,< months or a fine of $5%00, or both;

(4) deny to any person within its jurisdiction the edqual protection of its
laws or depnive any person of Liberty or property without. due process of law;

() pans any bill of attainder or ex post facto law; or

(1 ddeny 1o any person accused of an ol fense punishable by imprigonment.
the raght, upon request , to o a trial by jury of not Jess than six persons,
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Secbage 202 in offoct applicd the protections for cilvil liberties countained

in various pactys gf the foderal Constitution’ to individuals subject to tribal
" . -t
.
qovernment.s, with the following principal exceptions:
. ‘.' s . Il

L. the prohibition of "an "establishment of religion" was not
included becauge it was recognized that this would deﬂtroy‘certain
Native governments with a theocratic structure; N . ¢

. . ¥
2. 'the right tc be indicted only by a grand jury was omitted;

3. The guarantee of a jury trial was provided only for offenses '
"punishable by imprisonment" apd the number of trial jurors guaranteed
was enly six; ‘ - .

. 4. Trlbalbpunhﬁhments werehlimited to imprisonment for six months
and/or a fine of $500; ‘

5. The right to counsel was provided only at the defendant's expense:

Soction 203 of Title II provided that "The privilege of the writ of habeas

‘
'

corpus shall be évailable_to any person, in a court of the United States, to test

the legality of his detention By order c¢€ an Indian .ribe."
Section 30l of Title TII directed‘the Secretary of the Interior to develop,

. , v S . .
by July 1, 1968, a."modcl code to govern the administration of justice by courts
ol Indian of fenses on Indian reservations." Such a4 code was regquired: to include
provisions to "(l) assure that any individual being tried for an offense by a
. , % ) : '
court ot Indian offanses shall have the same rights, privileges, and immunities

under the Gni;ed States Constitution.as would be guaranteed any citizen of the

United States being tried in a Iederal court for any similar offense’ and to
"(2) assure that any individual being tried for an offense by a court of Indian

offenses wi;l be advised and made awara og his ridﬁts under the United States
Cconstitution, and under aﬁy'tribal constitutiog applicab%e to' sugh inﬁiviﬁpal can
The ultimate effect of Section 30l.rbmains uqclear. ;he'Department of the
N .
fnterior hug not 90t developed the model code required by the section., On ;ts
tace, the section meany that thu"mmdel code will apply only‘to Courts of Indian

,
[




y ) 4
Ot funses, which are no longer very nwnerous in Indlan country) most courts ave
4

viatablished voder the authority of tribal constitutions. However, the Suprému

Court, in a footnote of Santa Clara Pueblo v. Martincz, suggested that "Althqugh

$ 1311 by its terms refers only to courts of Indian offenses, ... the Senate
Report makes clear that the code +4s intended to serve as a model for use in all
. tribal courts." If this is the ¢ase, such a code could be the means for a 1

general upgrading of rights of the accused. However, tribes cannot be compelled

to accept such a model code. Furthermore, it is not clear what the meaning of

»

) +

"Lhe same riqhts, privileges, and immunities under the United States Constitution
as would be quaranteed any citizen of the United Stétes ..." is. The question
here is the extent to‘which court-deter%ined ‘elaborations of basic constitutional
guafantees must be included in such a cod%. This is an important issue, since

' tribal courts are much more informal.institutions than state or feéeral courts.,
gnd would have to change substantially to attain the same degree of formality as
other courts in this country. |

There has been substantial litigation under the Indian Civil Rights Act.

ceveral issuecs have been raised and/or decided by this litigation. In 1969, a
federal Distri.t Court in Arizona concluded that perséns who were non~members of
the tribe were protected by ﬁhe Act.r Courts disagreed about whether the Act
authorized cballenqes to tribal determination of membership, an area hitherto

free from judiclal determination. Two closely interrelated points produced con-

flicting decisions until the decision of the United States Supreme Court in

|
A

santa Clara Pueblo v." Martinez. One was the quesition whether the Indian Civil

pights Act, by implication, eliminated the immunity from suit previously enjoyed
by Lribal governments absent any specific authorization for such suits by Congress
or a treaty.  The other major question was the naturc of the remedies available .

to persons challenging tribal actions under the Act. The extreme position in one




. : ’ : 5 -
Jirection was'taken by the Amcrican Civil Liberties Union, which argued in an
alieus durian brief buforé the United States Supreme Court that, by implication,
the Act had incorporated all of the remedies aballable to the federal courts for
rodressing violations of rights by state and federal courts. The extreme position
in Lhe other direction was that, since the only remedy specifically mentioned in

the Act was the writ of habeas corpus, this was the only remedy available.

Santa Clara Pueblo v. Martinez decided, in 1978, that Congress had not

intended to eliminate the traditional immunity from suit of tribal governments;
the same case also decided that habeas corgus was the only remedy avaiiable under
the Act. The Court based these findings on éeveral assertions., First, it cited
evidence from the extensive hearings which led to the Act that Congréss had had

in mind in passing the Indian Civil Rights Act nbt only protecting the rights of
) ¢
individuals but also protecting the Native right to self-government. The Court

gaid that "Iwo distinct and competing purposes are manifest in the provisions of

the ICRA: In addition to its objective'of strengthening the position of

»
'

individual tribal members vis-a-vis the tribe,.Congress also intended to promote
the well-established federal 'policy of. furthering Indian self-government.'"

Evidence cited to support this coriclusion included the facts that the Act had

-

not made blanket application of the Bill of Rights to tribal governments,

although this had been the approach at first suggested by Senatonr Ervin.
Ifnstead, the Act had :;electively Incorporated and in some instances medified

)
the safegnards of the Bill of Rights to fit the unique bolitical, cultural, and
ucunomLC'nccds of tfibal governments, " °

o

further, other parts of the Act, such as provisions requiring tribal consent

‘ .. [°Y . ; , .
for the assumptiou by states uvf jurlesdictlion over reservations and provisions for

1] *
]

nLrunathuninq tribal courts, supported this interprctation, Consequently, the

court. concluded, "epcation of a federal cause of action for the enforcement of

-—
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v ’ ! '

. .6
rinhts created"” by the Act "plainly would Lo at odds with the congressional goal

of protecting tribal sclt-govermment® because such an interpretation would not

only "undermine the authority of tribal forums" but would also "impose serious
. . ,

1 L3

financial burdens on already 'financially disadvantaged' tribes."

Second, the majority concluded (although this conclusion was disputed in a

dissent by Justice White) that ghe "specific %egislative history" of the Act

¢

supported the conclusion that habeas corpus waié the only remedy contemplated.

Ir support of this conclusion were cited the facts that the original proposal

courts of-.all convictions in tgibal courts but that this

had been rejected on
-~

the ground that it would undermine sribal sovefeiqnpy, thag'proposals to allow

.

‘the Attorney General or the Secretary of the Interior to act on complaints of

P

civil liberties violations were considered and rejected, and that Congress had
concluded that "the most ser

ious abuses of tribai power had occurred.in the ,

adnihistration of criminal juséice." u v !

,Thira, the absente of other remedies than habeas éorpgs availagle to the
federal courts did uot mean that thefe were no other means oﬁ'uphqldinq individual
rights aéainst tribal governmenﬁs. The Cburt\?binted out th;t "Pribal forums

are avalilable éo,vindimate rights cre%ted by the ICRA, and [the ICRA] has the
substantial and ihtended effect of changing the law whichlthqgé forumg are

obliged to apply.” '

4
'

Further, in a footnote it was suggested that, where tribal constitutions
provide that tribal ordinances can not take effact withaut approval by the

Department of the Interior, "pe;éons aggrieved by tribal laws may, in additicn

to. pursuing tribal remedies, be able to seek relief from the Department of
Interior.”

N \d
T
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Santa Clara Pueblo v, Martinez recoynized that Congress. hay the authoxdity

to'"authorize clvil hctions for injunctive or other relief to redress viclations
of 8 1302, in the event that the tribes themselves prove defilcient in applyihg

and enforcing its substantive provisions." Howpver, in the absence

i LIS

of such
(3

aaction, and sa far Congregss has shown no desire to amend the Indian Civil Rights

act "in this direction, the principal“responsibility for enforcing the Act lies

with tribal governments. This papér deals with cne aspect of this situation;

)

the provisions in written tribal constitutions dealing with civil libertieés are
. : * ] ’

ob .

_examined to determine the extent of such provis{ons and their character. The

. & : R
paper will end with some speculation about’the future of.both civil liberty
. e . &

’

against tribal governments and the survival of Native_self—government.)

All of the written documents comprising the constitutions of Native American"

governments in the United States, exclusive of those iﬁ}Alaskq, were .examined

as these existed in September, 198l. The Bureéau of Indian Affairs counted, as
. ; . . T

“of July 21, 1981, 280 federally recognized Indian entities (exclusive of 49 in .'

T

Alaska), in three categories: st - , . I

Nfficially Approved Indi@n.Qrganizations Pursuant to Federal Statutory
Authority (Indian'Reofgqnization Act .or Oklahoma«;ndian Welfare

: Act) . L N AN 154

. ] ) « .‘_._-“,' ‘ ..‘ . '-. . ' . :‘ . ‘\.

Officially Approved Indian Organizations ‘Outside of‘Speéxfic Federal
statutory Authority , . e ' : 55 §

Traditibnél Indian Organizations (Recognition Without Formal'Appfoval of
Organizational Structure)’ : ' ' 71

v v

A classifiecation by w@bthér;br not the Native American,society haa a
‘ . . | : Py i
written constitution plus also 'the nature of that constitution produces the

L} . 1

followin, totals: - o v . : o "

Written constitutions adopted under the authority of the lndian Reorganization .
Act ] SR RS ; : 129

" Written constitutiéns adoptéd undef‘phe authority of the Oklahoma Indian
Welfare Act - “ : 24 .




. ' . tr : oo : . . e r 8
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]

. ‘ ' Written constitutions. not adopted under, authority of any federal '~

Cstatute _ ‘ x 63
, Written constitutions embedied in state statutes ... S )
, : > :
. _ g _ \ \ |
| ' ' Basic Principles ' T L

h few const;tutions state Basic theorles of’ constitutional government, in

preambles or3515ewhereh ' For example, Article Iv of the Constitution of the

“Gila River Indian Community of Arizona states that . L oL

All’ political power is. inherent in the people.i Governments
-~ derive their powers’ from the conbent of the governed, and are,
"o tablished to protect and mainUain individual’ rights.

L

A frequent reciirrence to fundamental principles is essential to
the seturity of - lnleldual rights and the perfectibility of free
govdrnment. ;@ e 7 T '

L]
A}

The COnstitution of the Colorado River Indian Reservation (Article III,

Mo

Section 2) states that‘"All members of the Colorado Fiver Indian Tribes have o

;tentain inherent right ' namely the enjoyment oﬁ Life, Liberty, and the acqiiring

_and 6wnership of p0488$510ns, and pursuing happiness and safety These rights_

cannot ‘be protected unéess the membe s reGOgnize the1r corresponding obl&gations

and responsibilities.' The preamble to the Constitution of the Fort MOjave

[
s

Iﬁdian Tribe states that "We, the. members of the Fort Mogave Trlrd,-ln order

PP o BN en]oy dnd maintain our.- rights and® priVileges as Citizens under the

L]

Constitution and laws of the United States of America, do ordain and establish

this Constitution and Bylaws ced” £ S

The Constitution of the Chickasaw Nation states the basic right to alter or ’

abolish forms'df government, in these words: “All political power is inherent

;

in the peopie,_and all free governments are founded on their‘authority and

o~
T

Jnstituted for their henefit, "and they have at all times the inalienable rightm

* .

to'alter, reform or aholish their form of qQVPrannt in HUCh a manner as they

4

may think expedient;'provided, such action is takcn pursuant (to this Constitution."

’ ' .
) ' .

~d
-




" The Constitdtion of the Yankton Sloux Tribe (Article IX) states that
‘ o o g . .' S . .«

by W Y : 50Ltion 1. All operations under this Constitution shall be free from

.+ any system‘of collectivism and/or HULJdll;m under any and all circumstances.

ey , . ‘e
. . . . . N
P -

L ‘ Section 2. ThlS Constitution shall stress to Lhe fullest extent oi
1’ : . ity authority, at all times, recognltxon of and operatlon under Lhe
a/ private entorppl se systen and democratle way of 1life. : P

Presumably, the ge provistong do not have much praatlcal effect in dellneatxng

. * ' v
. . » .
. . . . . ~

' and protecting Specific iights of individualsl

v . , . - .

v L]

' . Tribal Rights S :

J‘ []

A number of .constitutions state that the purpose of the document is to

.

preserve tribal rights and/or a distinétive cultural inheritdnce. For example,

. s

the Constitution of thﬁ Confederated Tribes of Siletz Indians of Oregon (Article

e I1) s;dée s~that "Fech duly enrolled nmember of the Confederated Tribes ... shall

. - ‘
have the followmnq rlghts: cee the right to exercise tradltlonal rlghts and

¢ privileges of members of the'Conﬁederated Tribes ... qnere not in conflict with'

-

other provisions of-this Constitution, tribal laws and ordinances, or the laws

of tne-United Stetee.", The "Purpasesf section of'tne same constttution, says
that "the constitution is adoptee and trinallgevernment established "in order to:
. D Continne forever, wﬂtn the help ef God,\our unique identity as Indians and
) : . & b ' ‘ .
. %5 the Confederated Tribes ... and to protect that identity from' forces that

" threaten to diminish it; (2) Protect our inhexent rights as Indians and as a

L4

sovereidn Indian tribe; (3) Promote our cultural and religious beliefs and to
h i p .
pdsé them ‘on in our own way to our children, grandchildren, and grandchildren's’

[y
.

children forever ..." T ‘ﬂ\$
¥
- ’ ' e '
Article I, Section 1 of the Constitution of the Burns Paiute Indian Colony

states that one of the purposes of the document ig "To exercise and protect any

individual or colohy rights ﬁrising'from any sodrce including but not limited

o tradition, Federal Statute, State Statute, common law, or otherwise." ’
b ‘ .

’

Q | ‘ ‘ | . - .1;1

e




—

ERIC

Arue proviaea oy enic 8

.

1

The: €onst itution of the Crow Tribal Council slales, in section 8 of
1

Article VI, that the Crow Tribe will make its own decisions "withoat Tadian

N [

Burvau interferende or advice..." and that. "f’llu,- Crow Prcbhal Council, regavdlens
’ . ¢

of same, hereby reserved isic] unto ftself the rlght to initiate moves loofing

to the protection of the Crow tribal rights and ‘Interests undex thedr treatiou

v

€y v

and under the American constitufion-guarantecing all bdsic human rights to all

who live Junder the American flag, and to the equal protection of the laws of

»
.

v . ‘
our country&" Section 2, Article IV of the Congtitution of the Fort Mojave

. ' , L J
(hdian Tribe states that "The members of the Fort Mojave Tribe shall continue

undisturbed in their customs, culture, and their religious beliefs ircluding but

.
!

not limited to, the customs of cremation, ceremonial dancing and singing, and
. ) t +

. . ' . . ’ i
no one shall interfére with these practices, recognlzing thapk we have been a

people and shall continue to bhe a people whose way of life has been different.”
- . ) ] .
Thé’ponstitution (Article IV, Section 1) of the Spokane Indian Tribe states
.
N , .

that "hvery tribal member shall haveé ... the right to excrcisec traditional

rights and privileges of members of the tribe, where not in conflict with other
> . ]

provisions of this Constitution, Tribal laws 'and ordinances, or the laws of the

United States,"
N

The ponstitutian of the Fort Si}l Apache Tribe of Oklahoma, in Section 4 of

Article VITT, refers to treaty rights, in these words: "The treaty rights of

~

the Fort $ill Apache Tribe ... shall not in any way De altered, abeidged or

otherwise affgcted by any provision of this constitution and bylaw:.'

The

brairice tand of Potawatomi Indians, in Article -7 of itg Constitution, utatoes

thal. "We, the Prairie Band of Polawatolmi, do not aceept o diminishing of ow

soveroign status as a hation and of our vested and inherent rights by the act
X .

of adopting this constitution." Article I,‘tJnu statement. of Parpose of the

Constitution of the Spokane Tribe, states that "our purpose shall be to

: 15
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- " 11

!

A ‘ . .
promote and protect the sovereignty, rightg, and intuerests %f the spokane
\ ' !

-

Tribe of Indiang.” : ‘
{

. Incorporation of the ICRA

A
Twenty-two tribal constitutions incorporate the Indian Civil Rights Act

into éhe document, but do not go beyond it or change it in any way. For example,
Art&uie VIII of the Constitution of theﬁhlturas Indian Rancheria statesvthat "Thé
protecti&n Quaranteed to persons by Title II of the Civil Riglits Act of 1968 ...
against actions of a tribe in exercising its powers of self-government shall apply
to the Alturas Indian Rancheria, itg officers ané all persons within its jurisdic-
tion." Similar wording is found in the constitutions of 17 other tribes, with
only'minor variations (such as omitting "its officers and all persons within its
jurisdiction.") Five constitutions accomplish the same thing by specifically . -
ML¢$tL9g the rightb\huaranteed by the Indian civil Rights Act. For example,
Article X of the Cbnstitutioﬁ of the Miséissippi Band of Choctaw Indians states
that the tribe, "in exercising powers of self-government shall not..." violate

any of the specific rights spelled out in Title II. The Constitution of the
Chitimacha Tribe of Louisiana states that Title II of the Civil Rights Art

"shall apply where appropriate" to tribal members. The meaning of this qualifica-
tlbn is not apparent.

Forty tribal constitutions incorporate the Indian Civil Rights Act into the
document. but go beyond this to add other guarantees. Most consg}tutions do not
contain any language indicating the relationship between the ICRA guarantees and
the other provisions, but the Apache Tribe of Oklahoma, in Section 4 of Article X

, :
of ftg Conatitution, states that "The endmeratién of any rights in this article
shall not be interpreted to limit the righty otherwise guaranteed by the Civil

»

Rights Act of 1968.,." Similar language iu contalned in the constitutions of

{

1!
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the Delaware Tgibe of Qesturn Oklahoma and the Fort Silixhpachc Tribe of
Ok lahoma. Tﬂémﬁunutitu31on of the Colorado River Indiﬁﬁ'Resmrvation (Section 3,
Article ITI) says that members of the tribe are to have all rights sécured by
the United States Congtitution “and such other rights as may be protected. by
effective legislation of the Congress of the United States of America." .The
COnstitutién of the Las Vegas Tribe of Paiute Indians contains *a similar state-
ment.

One constitugion, that of the Pueblo of Isleta, makes changes in the Indian
Civil Rights Act. Article‘III of this congtitution reproduces the specific'
.provisiénn gf Title IT but omits the provision guaranteeing a jury trial by at
least six jurors where the penalty ;ay involve imprisonment: changes the wording
of the provisions in several minor ways which do not appear to change the meanings,

and adds a provision denying to the Pueblo the right to "Enact any ordinances

diseriminating against individuals specifically named." ’

Guaranteeing ﬁights of other Citizens

Pifty-nine tribal constitutions contain language asserting that members of
ﬁhe tribe enjoy rights as citlzens of the United Stateg and/or a state and
pledging that the constitution does not disturb these rights. Tor example,
Article IX of the Constitution of the Alabama-Quassarte Tribal Town statesfﬁhat
"phig Constitution shall not in any way be construed to alter, abridge oxr other-
wise jeapordize the rights and privileges of the members of the Tribal Town as
citizens of the Creek Nation, the State of Oklahoma or of the United States."
Aother formnlation of this provision is Article VITI of the Constitution of the
“ Chehal iy Reservation, which says that "No member shall be denied any of the
rtqth or quarantces enjoyed by non-Indian citizens under the Constitution and

Statutoey of the United states..." The Constitutlon pf t.ha Cherokee Nation of
'.

14
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ik Lahoma (Articlu I) states that "rhe, Conntitution of the United States is the
. ) ) )
Superme laws of the land; therefore, the Cherokee Nation shall never enact any

]

law which is in .conflict with any PFederal law." While not specifically referring

to ¢ivil liberties, this statement would presumably include the guarantees of
the Bill of Righty ag law which the Cherokee Nution pledges itself not to

violate. The Constitution of the Pueblo of Laguna (Section 1, Arﬁlcle VIII)

states thau\"Each member of the Pueblo of Laguna is hereby:assured of his

rights as a‘citizen of the United States and no attempt Ehall be made by tge
Couneil or the officers of the Pueblo to enforce any order which shall deprive
him of said riqhts;" In 21 cases, a genecral statemqrt of this nature is followed-
by a listing of specific rights which the tribe cannot violate, sometimes with .
the statcement that the righté guaranteed by the United States or state

constitutions shall not be violated, "including but not limited to" certain

5pacifiud rights,

r

Reference to Rights not Named
The yoverning documents of six tribes parallel the wording of the 9th
Amendment to the United States Congtitution. For example, Scection 3 of Article
' /

v of the Constitution of the Jicarilla Apache Tribe says that "The enumeration

~of certaln rights in this congtitution shall not be construed to deny or

¢

disparade others retained by members of the Jicarilla Apache Tribe." ﬁractically
th? same lanquage is contained in constitutions of the Ak-Chin Indian Community,
the Gila River Indian Community, and the Pueblo of Tsleta, plus the Bylaws of

the Salt River-Maricopa tndian Community.  The Constitulion of ht.nhu Colorado

River Indean Reservation combines sucﬁ'a declaration with a gtatement of basic

1

philosophy.  Scction | of Article IIT of thig constitution states that "All ~

)

political power of the tribes fu inherent in the mambers.  This constitution
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v and bylaws is the expression of the will of the medbers and enumeration of
rights and privileqos herein shall not be construed to impair or deny others

retained by the members." , J

Specific Rights

The provisions of tribal constitutions noted to this point have beon general,

not. identifying specific rights of persons against tribal governments. Many
. ‘ |
tribal constitutions, however, either in addition to these more general -

. : . . e
references or without them, list specific rights whichzﬁembers and/or persons
e

have against tribal governments. The number of such_specific rights is less
for almost all constitutians than for the United States Constitution, but the
pattern of rights which authors of tribal constitutions saw fit to include in

their documents is interesting.

1. First Amendment Rightsg

4

rights, A total of 89 constitutions lists réligious freedom~ and freedoms of
L)
expression and association together, while there aré numerous additional

guarantees of First Amendment rights. Of the ones combining various First

Amendment rights, there are several patterns. Thirty~seven constitutions con-

tion of the Apache Tribe of Oklahoma, which states that "All mempers of the

Apache Tribe of Oklahoma shall enjoy, without hindrance, freedom of worship,

!

1

tution of the Chehalls Reservation, which gtates that "freedom of religion and

!
L)

BEST COPY punyany | "
Q ~l‘3

The most numerous specific guarantees are those protecting First Amendment

tain a statement essentially the same a® Section 1 Of Artigle X of the Constitu-

consclence, speech, press, assembly and assoclation." Another nine constitutions
contain essentially the same wording except that "may" is substituted for “shall,"

Twenty=-nine congtitutions contain wording gimilar to Article VITI of the Consti-

conscience, freedom of speech, the right to orderly associatlion or agsembly, the
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r1ght to petltion for actlon or redreus of grievances..." shall not be abridged
\ . a . ‘
by the tribal government. AYnumber of constitutions provide an incomplete list

. S .
of First Amendment rights. For example, the Constitution of the Burns Plaiute

Indian Colony, in Section 3 of Article X, lists "freedom of worship, specch,

press and assem&}y" only, and the constitution of the Sauk-Sulattle Irdian Tribhe
-,

(Article VIII) 1ists "freedom of speech, the right to orderly agssociation or

»

aﬁsembly, the right to petition for action or the redress of grievances..." but

not religious freedom.

Overall, a tabulation of specific First Amendment rights among the consti=-

! rs

tutions having a generxal First Amendment provision shows the following pattern:

Freedom of réligion (and/or conscience and/or worship: 55
Freedom of speech and/or to speak:* | ', 88
rreedom of the press or to write:*‘ 56
rreedom of association and/or assembly, sometimes qualified with °

the word "orderly" . ’ 88,
Freedom of petition (sometimes for redress of grievances) 34

*The Bylaws of the Salt River-Maricopa Tndian Community (Section 3,
Article IV) state that "Every member of the Salt River-Maricopa
tndian Community may freely speak, write and publish on all
subjects, being responsible for the abuse of that right."

i addition to this general First Amendment provigion, various other

specific provisions of tribal constitutions apply to First Amendment freedoms.

A number of provigions on religious frgédqm obviously were written specifically
for the situation of the tribe. lor e&gmp&e, seyeral refer to traditional Native
\ : 4
religious holicfys or practices. Forx exumplui Article VI of the Constitution f
Lhe Mituunukue Tribe states that "The members of the tribe shall continue
undisturbed in helr religiovs beliefs and nothing in this constitution and '
by laws will authoxize ul%yer tho General Council oy Lhu-Uuuinunn Council to
interfere with these trAditional religinpu practicos accordlng to thelr custom,”

[hoa similar fashion, Avticle 1€ of tho Constitution of the Seminole Tribe ot

P 1oy tda declares that "ho momber o ot tho tribo shoall continue undisturbed in their

voligious bolicefu and nothing in this constitution aud bylawo will authorize the

S 1"
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’ \
trabul counci) to intdfere with these traditional reliyious practices according tg

¢

B | | | ‘ \ N
their custom."  The Constitution of the Sisgeton~Wahpeton Sioux TrilWe (Article TX)
] . f

4

Voopractically idenviocal wiLh this provision.

On the other hdnd{ several constitutioua; provisions which do not follow
standard wording with regard to freedom of religion guarantee religious diversity,
For example, Sectlon 2 of Article VIII of the Constitution of the Pueﬁlé of

Laguna states that "All religlous denominations shall have freedom of worship in

the Pueblo of Laguna, and each member of the Pueblo shall raspect the other ‘

mgmbers' religious beliefs." The Constitution of the Alabama-Quasgsarte Tribal
Town (Article XI) states that "No member shall be treated differently because he

does or does not believe 13 or take part in any religion or religious custom."

Article VII of the Constitution of the Cngpah Tribe states that "The members of

the tribe shall continye urdisturbed in their religious beliefs and nothing in *

[

this Constitution will authorize the Tribal Council to interfere with religious

)

practices." Section 7 of Article IV of the Constitution of the Gila R ver Indian

Community of Arizona states that "Freedom of religion or conscience shall not be

P

abridged,"” and Section 2 of Article IX of the Constitution of the Menowminee

Indian Tribe éf Wigcongin forbids the Tribe to "make or enforce any 13 ...
prohibiting the -free exercise of ;eligion or of the dictates of conscience..." ’/
An unugsually detailed provision on.rcliqioug fréedom in Section 7 of Article IV

of the Bylawg of the Salt River Pima-Maricopa Indian Community states the.

prifnciple of rcligious freedom but limits it, in the following manncr:

The liberty of conscience secured by the provisions of this
constitution and bylaws shall not be construed as to ecxcuse acts of
licentiousness, or justify practices inconsistent with the peace and
safety of the Salt River-Maricopa Indian Community. Persons who are
not. members of the galt Mdver-Maricopa Indian Community may not act.
a5 migssionaries or ministers of religilon within the boundaries of the
Salt River-Maricopa Indian Community except upon proof satisfactory to
the community council that they are of good moral 'character and that
thelr presence within the reservation will not disturb peace and

qood order,

18
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A wore limlted but similar provision is part of the Constitution of the'
Cherokee Tribio of North Carolina. :Section 18 of Chapter 207 of the Private Laws

of North Carolina for 1897 gtates that "Free exdrcise of religion, worship and
. ) N
manner of serving God shall be forever enjoyed; but not contrued [sic) as 'to

' . AN
excuse acts of licentiousness."

The, Indian Civil Rights Act does not contain a prohibition on the establish-

\

Tent of religion, because Congress recognized that some Native societies have
1 '

governments which are inextricably intertwined with religious institutions. ‘

chertheléss, a few tribal constitutions contain at leest pdrtial bans on
t‘. ! \
established religions. The Constitution of the Menominee Indian Tribe of

¥

Wisconsin (in Section 2 of Article IX) states that the Tribg “shall not ces

establish an official governmght religion..." The Constitutiqn of the Chickasaw
. \ ! *

1 '

Nation (Section 3 of Artdcle IV) states that "No religious test shall ever be

required-as a qualification for ‘any office of public trust in this Nation,"

. i

and this ldnguage is repeated almost.exagﬁly in Section 2 of Article IV of the
Constitution of the Choctaw Nation of Oklahoma. Article IX of 'the Constitution

of the Quechan Tribe requires that "The Council shall at all times be non-
- ‘ .

partisan and non-sectarian in character{" -

The one provision in a tribal constitution which can be construed as to some
¢

deyree establishing a religion is part of Section 18 of_Chapter 207 of the Private

/
Laws of North Cdrolina for 1897, which serves as part of the constitution for the

] .
Cherokee Tribe of North Carolina. This section states that no person is
\ .

€

eligible tc an "office or appointﬁgnt of honor, profit or trust" within the Tribe
"who deniey the existence of a God\$r a future state of rewards and punispments."

However, the Bylawd of the Salt River-Maricopa Indian Community (Section 7 of

Article TV) puimit gome support of religlous activities, in these words:
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No public money ahall be appropriated for or applied to any
religicus worship, exercise, or lnstruction, ‘or to the support of any:
religious cutubl ishment; put this shall not prevent the community
council in ity discretion from setting apart dreas of tribal land for
use rent free as sites of houses of worship or other religious

. . activities. No'religious qualifications shall be required for any
' public office or employment... ) '

The same ﬁylaws (section 7 of Article 1V) contain a unique provision stating that

*a

no person shall be "incompetent as a-witness or joror in gonsequence of his

opinfon on matters of religion nor be questioned toughing his religious beliefs

: i
1

in any court of justice to affect the weight of his testfﬁony."
geveral constitutions have separate provisions dealing with various other

First Amendment freedoms. The Constitution of the Chickasaw Natiop (Section 4,

* ¢

"Article 1V) states that "Every citizen ghall be at liberty to speak, write or
publish his opinions on any subgéct, being responsible for the abuse of that
privilege, and no law shall ever be passed curtailing the liberty of speech, or

offthe pf@ss.g‘ section 3 of Article IV of the Constitution of the Gila River
i :
Indian Community of Arizona states that "Every person may freely speak, write,
and publish on .all subjecfs, being reéponsible for the abuse of that right." '
Two constitutions restrict freedom of expression to tribal activikies. The =
Cconstitution of the Choctaw Nation of Okléhoma (Section 3 of'Article.IV) states
that "The right that every member hag to speak, write or publish his opinions on
matters.relating to the Choctaw Nation shall'never be abridged," and Section 10
of Afticle V}I of the Cons£itution of the Crow Tribal Council states that "Every
\ ’ member of the Crow Tribe, outside of the'exqeption herein provided for, shall
kavn equal opportunities to discugs any and every question of tribal concern
\ : before tiie council, and to participaae, without interference, in a}l votes taken
k upon any suéh questiona." (The council is the entire Tribe, but it is not ¢lear

{

what the "exception" is.) . {

'
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The cogstitutions of the Chickas@w Nation and the Choctaw Nation of

Oklahoma contain virtually identical prowisions to the effect that "The citizens

shall have the right, in a peaceable manner, to assemble together for their

unm&nxgood'and to apply to those vested with powers of government, for redress .

of grievances or other purposes by address or remonstrance." (Section 5,

s
'Article 1v of the Chickasaw Constitution; the corresponding Choctaw,provision is

Sectlon 4 of Article IV.)
A unique provision regarding freedom of speech appears in the Constitution
" of the Quechan Tribe; Section’z of Article IX of this constitution states that
“'Nothing herein stated in this‘article shall serve to prevent the exercise of

[
free speech and action in any matter not having to do with the deliberations of

13
“

the Council."

The Constitution of. the Gila River Indian Community of Arizona contains a
unique provision (in Section 6 of Article IV) to the effect that "All elections
shall be free and equal, and no EOWer shall at any time interfere to prevent the
free exercisé %f the right of suffgége.“ (A number of constitutions ‘include

provisions specifying who may vote in tribal elections in Bills of Rights; these

have not been included here because they do not directly. create rights of

N

individuals against tribal.governments. However, they do so indirectly, since

[} ]
a failure to allow a- tribal member to vote who met constitutional .qualifications
would constitute a violation of the constitution.)

»
2. Guarantees of Equality

After Firgt Amendment rights, guarantees of eqLality are most common in .
n tribal consgltutions. A total of 73 tribal constitutions contains some guarantee
Of equality, usually more detailed tha; the equal protection phrase of the
Indian Civil Rights Act and the 5th and l4th Amendments to the United States

Const itution. A guarantee of "equal protection of the laws" occurs in 11 constitutic
f 4

Q | e = . 231
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, /
however, the Constitution of the Menominee Indian Tribe of Wisconkin (Section

2ot Article IX) qualifies thisg by saying "this clause shall not be interpreted

/
to grant to non-tribal members those rights and benefits to which the tribal

§

members are entitled by virtue of their membership:in the Tribe."

v M

Twenty-seven constlitutions contain a provision for equality of economic
participation in tribal activities, of which Secticn 2 of Article VIII of the

. Constitution of tﬁé‘qlacifeet Tribe is t{pical: "All members of the tribe shall
e 3 '
he accorded equal opportunities to participate in the economic resources and

[}

activities of the reservation." A very similar statement, but including L

"political ﬁighté;" i found in eleven ooligtitutions. Am example of this = -
approach is Article VII of the Constitution of the Cocopah Tribe, which readé:
RO "Al]l members of the tribe shall be accorded equal political rights and e@ual

opportunities to participate in the economic resources and activities of the

-
.

N + *
tribe." Still another very similar provision is found in six.cgnstitutions,'of

which Article VIII of the Constitution of the Ely Indian Coldny is an exampl :

"All members of the Ely Indian Colony shall have equal rights, equal'protection,

’

and equai opportunity to participate in the economic resources, tribal assets,
and activities of the Colony." §till another form of such a constitutional

. " ' ’
provision guarantees life, liberty or pursuit of happiness to members. Three

1

constitutions contain such clauses., )g |
\ | Twelve more constitutions contain a pr;Qision esséngiaily like Articie X
of the Constitution of the Absentee-~Shawnee Tribe of Indians pf Oklahomé, which
states: "All members of the ... Tribe ... shall be accorded equal rights
pursuant to tribel law." .
Iinally, several o%her congtitutions contain pledges of economic equality

more specific than any of those clited above. For example, Section 7 of Article

»
1T of the Constitutlon of the Cheyenne-~Arapaho Tribes of Oklahoma states that:

ERIC N
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"All enrolled mcmbérs df the t;ibes shdll'be eliyible for dl1l rights, privilegéﬁp
" and bencfits &ivcn by thﬁs_conshitutidh and by-laws, such as claims, credifs,
abquiéition of land, all;educational grants, and any other ﬁuture benefits."
The Constitutionuqf the Pueblo of Santa Clara, in Section 1 of'Article VII,
states that "all lands of the pdeblo.... shali forgver remain in the pueblo
itself and nSt in the individdal memkers thereof" bqt that “All the members of
the pueblo are declared po have an equal right to make beneficial use, in
accordancg with ordinances of the council, 6f %ny land of the pueblo which is
. not hﬁretdfore or hereafter assigned to individual members,"
A provisiqn which seems to be a negative kind of guarantee of equality is
. \ .
Section 5 of Artigle IV of the Bylaws of the Salt River-Maricopa indian'Co;mqnity,
which reads: "No law granting irfercébly any privilege: franéhise, or immunity:
shall be enacted." |
o A number of the eyquality provisions‘allow for egceptions specified in the constity
tion. For, instance, the Constitution of the Lovelock Paiute Tribe (Artic%e.lx)

guarantees "equal rights, equal protection and equal [economic] opportunity"
X
"except as provided in Article ViI, Section 2." Thig section refers to assign-

ment of tribal lands and states that "preference shall be giQen first po members

" of the ... T:ipé who are heads fohousehdld..."_ ,

3. Rrotectioh for Property Rights : '
C | R .
Protection for individual property rights, in some cases specifically allotted

¢

lands, is provided for in thirty-five constitutions. In fourteen cases, the
L] ' » .

wording of the provision is essentially the same as Article 1X of the Constitution

1

of the Alabama-Quassarte Tribal Town, which reads: "The individual vested |

property rights of any member .of the Tribal Town shall not be alterqd, abridged,

VAR
! ‘ or otherwise affected by the provislons of this Congtitution and By-Laws without

i the condtent of such individual member." Another fiftcen constitutions contain
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essentially the same wording except for omission of the word "vested." Other

brovisionu saying essentially the same Lhing'include Section 2 of Article III of

or

the Constitution of the'Cheyenne"A;apaho Tribes of Oklahoma, which declares that
"Individual rigyhis 'in allotted and inherited lands shall not be disturbed by

anything contained in this constitution and by-laws," by Section 7, Article II of

. \ :
the 'Constitution of the Santee Sioux Tribe, which states that "Nothing contained

" .in this article shall be' construed to deprive any Santee Sioux Indian of any

vestéd right,".and by Section 2 of Articie IT of the Constitution of the Tuld
' fﬁ,‘River‘fhdian Trig: of California,‘which states that the Council has the authority

- : . '

\ to provide for future memberships and adoption into the Tribe, "providéd that
‘property rights shall not be changedlby any action under this section." Sectioﬁ
3 of Article IV of the Constitution of the Yankton Sioux Tr%be provi@es that ;All
ailotted_lands including heirship lands, belonglnq to any member of the Yankton
Sioux Tribe ... shall continue to be held as heretofore bQ their present owners...
The rights of the individual Indians-‘to hold their lands under existing law shall

v

Section 4 of the same article provides that "In the process of negotiating a

’ .

Finally, two constitutional provisions require tribal governing bodies, in

' making'ass;gnments of tribal lahn, to respect individual property rights.
Article X of the Constitution of the San ¢arlos Apache Tribe states that tribal
4

land may not be-allotted to individuals "but éssignment of land for private use

may be made by the council in conformity with ordinances which may be adopted on

e this subject, providqg, that the rights of al; members of the tribe be not
. .
¢ violated.". Almost identical ig Article VIII of the Constitution of the Southern
Ute Indlan Tribe.

not be affected by anything dontained in this Constitution and By-Laws." Further,

! lease all heirs shall be'ﬁotified thereby indicating rights will not be violated."

”~
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4, Due Process of Law . - . \\
. 1 + .

. Due procoss of law 18 guaranteed by 33 constitutions. In all but five
‘ ' ‘ '

cases, .the constitutions mérely gsay that "no bénson shall be denied ... due

M '

process of law." In the cases of the Gila River Indian Community and the Rosebud , 

Sioux- Tribe the terminology is the same as that of the Due Proceégwglauses of the

. \

United States Constitution: "No person shall ... be deprived of life, liberty,

v " or property without due process of law." The Constitution of the Skokomish
. . 2 \
Indian Tribe (Article IX) refers only to "liberty" and "property," while the

.Bylaws of the Salﬁ'Riﬁbr-Mar%copa Indian Community (Section 1 of Article IV)

v,

state that "No persons shall be deprived of life, liberty or property,‘or be
expelled from t#e Salt RiVetiMaricopa,Indian'Communit9 withéut-éue progess of

law." Section 2 of Article IX of the Constitution of the Menominee Indian Tribe

of Wisconsin states that the Tribe will not "Deprive any person of liberty or

property (1) without fully complyiqg with procedural processes of tg@bal law “or

(2) application of tribal laws which have no reasonable relation to the purpose
. 4

for which they were enacted."

5. Discrimination by Gender .

N

b No constitution prohibits aiéc;imination by sex, but. one constitution

prohibits discrimination by sex in filling tribal offices. <$Section 4 &f Article

IV of the Constitution of the Sac and Fox Tribe of the Mississippi in Towa

W . , N

states that "No person shall be disqualified on account of sex from holding any

office created by this Constitution."
' L]

Four tribal constitutions discriminate by gender in establishing membexship
, in the tribe. Section 4 of Article II of the Constitution of the Cachil Dehe Band of
wintun Indians provides that "If a female member marries a non-Indian, she will

automatically lose her membership and will be required to leave the Community

within nincty days after written notice has been served upon her by the Business
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Committee:. Pmovided, That the provisions shall not apply in the case of any

mareiages consumma ted prior to the

approval of thb

3 Constitution and By- Imwz

Sect.ion l of Article

II of the Constitution of the HOpL Tribn of Ari

izona pro-

vides

that members shall be those.

]

on a tribal roll takey in 1937, thoge born of

mothara and fathérs who were on thig roll, and "All children born after Docembur

1,

mumber of

/’

the Kiahlagee Trlbal Town provxded that

N

‘a male membor of the Klahlagee Tribal

-
¢

1937y whose mother isg a membor of

some other trlbe."

Town by applying for adM1ss10n, when ac

Lho Hopi ®ribe, and thEe fdther is a

Yedtion«3d of Article JIT of the Constltutlon of
s
* . ! I
Town or. Trlbe may hecome memberq of the

#

"All adult"offsprinq of a marriaqé Lbetween

cepted and appYoved by .8 majority VOtL or

,the membery prpsent at any regular Kiahlagee Tribal Town membprshlp meetlng t

~\one of the cateqories of possible membership in Laguna Pueblo, as stated in :

L]

[}

’

Section 1 of Artlcle II of the Constxtut:on of. the Pueblo,

is "All" per song of

L

'L

one-half or more Laguna Indian blood born aftd..approval of thig rOV1§ed

Constltutlon'

tather is a member of the Pueblo of Laguna,

t

lock."
1 Y

Two constitutions discriminate by gender in setting minimum age

in tribal elections.
[ ]

states that

provided,

council, provided the females are 18 years old and the males 21l years,"

regsolution of thewﬁuapaw Tribe

" Lion,

N

(1) whose mother is a member of Lhe Puoblo of Laguna,

provided the child is born in wed-

.

L]

Article IIT of the Constitution of. the Crow Tribal Council

states that "it is.the deiire

"Any duly enrolled member of the Crow Tribe,

adopted in 1956, which functions as

of the individual male members,

except as herein

shall be entitled to engage in the deliberations and voting: of the

A
its constitu-

21 yeary of

vage and over, and female members, 18 years of age and over, to establish a

responsible administrative body.to represent

memboers of the Quapaw ijbe on matters affecting Lho

]

gpeak and act for the individual
p:opuxtjes and general

s for votiny

or {2) whoge
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1]
business of the Tribe." Presumably this language specifies the voting rules
tor the Tribe,

6. Rights of the Accused ¢

"A relatlvely small number of constitutions provide explicitly for rights

of the accused. One form of a provision in thi: area, which is essentially the
’J
game in four other constitutions,.is Section 4 of Article VII of the Constitution
of the Confedorated Salish and Kootenai Tribes of the Flathead Reservation, which
reads:
Any member of the Confederated Tribes accused of any offense shall

have the right to a prowpt, open, and public hearing with due notice

of the offense charged, and shall be permitted to summon witnesses in

his own behalf and trial by jury shall be accorded, when duly requested,

by any member accused of any offense punishable by more than 30 days'

imprisonment, and excessive bail or cruel or unusual punishment shall

not be imposed.
Essentially the same provision, except that "Trial by jury may be demanded" is
substituted for "trial by jury shall be accorded. when duly xequested," CHE
found in eight constitutions. These provisions pet different penalties which
will require a jury trial; 4in ten cases, a jury trial is required if an offense
ig puhiﬁhuble by more than 30 days' imprianment, in two cases trial is required
if punishment may exceed 30 days' imprisoament or a fine of $45, and in one case
trial by jury is required if the .punishment exceeds 60 days' imprisonment or
545, Section 2 of Article X of the Constitution of the Rosebud Sioux Tribe
states that "Any Indian accused of any offense shall have the right to the
agsistance of counsel and to demand trial by jury." Also, criminal defendants
have the right to "a speedy and public trial." Section 2 of Article IX of the
Constitution of the Menominee Indlan Tribe of Wisconsin provides a right to a
jury trial ot not less than si® members for anyone accused of a "major offense

anodetrined in the Bylaws of the Tribe, but the person accused must request the

trial and mast pay the expenses of the trial {f the penalty for the offense

27
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daeg not 1Aclude the posuiblility of lmprisonment, Soction 3 of Article III of
the Constltution of the Colorado River IndianuTribos of the Colorado River Indian
Reservation guarantees the rights enjoyed under the Upitud States Constitution,
including the right to "expeditious trial after legal indictment or charge with
op&ortunlties for bail and protection against excesgive punishment,.." Section 5
of Article IV of the Constitution of the Gila River ;ndian Community of Arizona
pﬁovides that "Justice in all cases shall be administered opeﬁly, and without
unnecessary delay." The Constitution of the Menominee Indian Tribe of Wisconsin
essentialiy repeats the protections for persons accused of c¢rime in the sixth
paragraph of Title IT of the Tndian Civil Rights Act, but with slightly different
wording. The Bylaws of the Salt River-Maricopa Indian Community provide,in
Section 8 of Article IV, that "Excessive pail shall rot be required, no excessive -
fines imposed, nor cruel or unusual punishment inflicted." Section 10 of this
Article p;qvides that "All persons charged with crime shall be bailable by
sufficient gq;eties." Section 11 of the same articl&® provides a more complicated
Pl
set of guarantees for the accu' . with some significant variations from the
pattern of the Indian Civil Rightg hct., This provision states that
In prosecutions for offenses against the Salt River-Maricopa Indian
comnunity, the accused shall have the right to appear and decfend in
person and to have some member of the Salt River-Maricopa Indian
Community act as his counsel, to be informed of the nature and cause
of the accusation against him, to testify in his own behalf, and; to
have a speedy public trial; and in no instance shall any accused

person be compelled to advance money or fees to secure the rights
herein quaranteed.

Two constltutions protect a right of privacy. Section 4 of Article IV of
the Constitution of the Gila River Tndian Community of Arizona states that "Nog
person shall be disturbed in his privare affairs, or his home invaded, without
authority of law," while Goctlon 4 of Artlcle IV of the Bylaws of the Salt River

Plma=Maticopa Indian Communlty gtates that "No poerson shall bu disturbed in his

[
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private affairs or his home invaded without authority of law." The Constitut.ion
of the Monominee Indian Tribe of Wisconsin provides elnboraée protécgions against
illegal searches and selzures, in this provision, which prohibits the Tribe to

permit secarches and seizures unless a Tribal Court igsues a

vV Wwarrant upon a sworn gtatement presented to the Tribal Court showing
reasonable grounds to believe that an offense against tribal law has
been committed and that the person or place to he gsearched holds
evidence of the offense or that the person to be seized.sommiéted
the offense; or that the thing to be seized is evidence of the offense,
and describing specifically the person or place ta be searched or the
person or thing to be seized; provided that, searches and seizures
may be pérmitted without a warrant where justified by compelling
circumstances as shall be defined by ordinance.

The privilege against self-incrimination is guaranteed by only three govern-
ing documenty, the constitutions of the Rosebudgsioux Tribe and the Menominee
Indian Tribe of Wisconsin plus the Bylaws of the salt River-Maricopa Indian
Community. The Menominee provision (Section 2 of Article IX) states that

In any criminal proceeding against any persorn, [the Tribe shall not)
compel gsuch person to be a witness against the person's own interest
including any instance where the person's testimony reasonably mighc

lead}to the institution of criminal proceedings against that person.

The brotection against double jeapordy is provided only by the same three
yoverning documents Only the Constitution of ‘the Blackfeet Tribe (Section 4 of

Article VIII) states that anyone accused of a crime shall have "the right to a

bond," and only the Constitution of the Menominee Indian Tribe of Wisconsin

(section 2, Article IX) and the Bylaws of the Salt River-Maricopa Indian Community
' /
prohibit "excessive fine@.“

7. Miscellan:zous Provisions <

There are a number of provisiony protecting civil liberties which are found
Sin ouch gmall numbers of congtitutions that they must be grouped together,
Six constitutiony provide a right of tribal members to examine tribal records.
Gection 4 of Article X of the Constitution of the Cold $prings Rancheria states

that "rribal members shall have the right to review all tribal records, including
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Throe gdvurning documents have speclfic provisions ayainst ex post facto
laws.  Sectdon 8 of Article V of the Constitution of the Cherokee Nation of
Oklahoma states that "No laws passed by the Council shall have retroactive effect
or operation,” and Scection 2 of Article IX of the Constitution of the Menominee
Indian Tribe of Wisconsin says that the Tribe shall not "enact any law which makes
an action a crime which was not a érime when such action was committed, or which
increases the punishment for a crime committed before the effective date of the
law, or which deprives a person in any accusatory proceeding of any substantial
right or ilmmunity to which the person was entitled before the effective date of
the law." Scction 12 of Article IV of the Bylaws of the Salt River-Maricopa

‘Ind;an Community provides that "No ... expost-facto law ... shall ever be enacted."
mhe Salt River-Maricopa Indian Community is unique in prohibiting laws
impairing the obligation of a contfact. Section 12 of Article IV of the Bylaws of
this tribe states that "No ... law impairing the obligation of a contract shall
ever be enacted.”
. 3

The 7uni Tribe (Section 1 of Article III of its Constitution) is alone in
quaranteeing that "no member shall be denied ... the right to bear arms."

One constitution embodies protections for employees in the conatitution.,
Gection 6 of Article IV of the Constitution of the Chickasaw Nation states that
"No empLd@ee having served in a position for at least one (1) year shall be
removed from employment of the Chickasaw Nation except for cause. The employee

p

shall be given a hearing.under the rules and procedures prescribed by the Tribal

Council."
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CONCIUSTONS

Tha problem of providing protections for civil liberties
against tribal councils is unique in the American poli%y because
of the necessity to balance the right to a culturally different
self-qgoverning existence of tribal societies against such protections.
My view is that "the right to be different" should continue to be
recognized by our legal system, and indeed should be acknowledged to
have a constitutional basis, rooted in the history of Native Amer-
ican-EuroAmerican interaction and the necessity to protect religious
frcedom. Consequently, even though human rights have a universal
chavacter, a civil iibertarian cannot simply advocate that the '
protections for civil iiberties against tribal action should be
exactly the samg as they are for individuals against action by the
national and/o; state (including local) governments. The necessity
to protect both types of liberties to the maximum extent possible
has been recognized by the American Civil Liberties Union, which has
as its sole objective the advancement of individual liberty. The
ACLU "supports the rights of Indian peoples to: 1) .A tribal land
bas¢ and appurtenant natural resources; 2) Tribal self government;

3) Retention of their cultural and religious heritage and;'4) Enforce-
ment of the commitments made to them by the United States in treaties,\
compacts, and by other governmental actions." At the same time,

the ACLU recognizes "the right of all individuals to be free from
governmental abuse of power, whether the offending government be
federal, state, or tribal." Consequently, when dealing with civil
liberties complaints against tribal governments, "the ACLU must

roemain sensitive to, and be prepared to defenmd, the needs of the
tribe, which neceds are expressed in the statement of general policy
[quoted ‘above.] Thouyhtful investigation of %the countervailing
interests must precede any action which may affect basic tribal

values and wnstitutions.” In my judgement, this general position

i one which should be adopted by all civil libertarians.

The axamination of provisgions in tribal wunstitut&ons.rélating
to civil liberties leads to a Lew conclusions relovant to the problem
of maximizing both the tribal right and the rights of individuals
aftected by tribal actions, PFirst, while there are relatively few

constitutiong which explicitly gtate that Native cnltures are

32

-




different from the culture of- the gencral Aucrican society, there
is eVidoqcu in these provisions of the existence of such differcnces.
when both the general statements of the need to preserve tribal
cultures and the provisions dealing with reliyious freedom are examlned,f
it is clear that many tribes assert "the right to bhe different."
Furthermore, the very large emphasis on provisions guarﬁnteeing
equality- and the nature of the provisions dealing with rights of the
accused both clearly reflect societal values which emphasize diff-
erent values than .those of the general American society. At the
same time, most tribal consﬁifutions do not contain anything which
suggests that the rights which the members of these societics are
~c¢laiming are different ffom the rights of other Americans.

One type of provision regarding civil liberties might undermine
claims of cultural difference. This is the provision which states
that all members of the tribe are to have the same rights as all

other American citizens or as non-indian citizens. While it is pot .

known how theae prov1n10ns have been 1nterpreted they would seem
on their face to incorporate the Bill of Rights of the United States
and/or state constitutions into tribal constitutions. If this inter- .
pretation is followed by the courts, 59 tribal constitutions contain
a provision which could be used to apply against tribal governments
the ful! panoply”of individual liberties, without even the modifi-

/ cations made by thé Indian Civil Rights Act, Such a result could
be a sorious threat to "the right to be different,”

Few tribal constitutions recognize explicitly any difference

hetweeh the rights enjoyed by members ana those enjoyed by non-

nembers. It is probably crucial for the survival of such societies

that they be able to control Qhelrulcs establishing membership in

the society and that they be able to engage in economic practices
which dre not those of the surrounding society, among other things.
Ix:luxu to state 'a tribal right to treat members differently from
non« mumburs in several areas could lead to serious difficulties

for Native American socicties in the future. AL the same time,
thore would appear to be a need .o reassure that. the rights of
non-members, though different in some respocts frofm the rights of

momboers, will be respected and protected by tribal governments,
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Probably the most important issue regarding civil liberties
iy the Lribal gsetting is the question of the nature of the remedie
available to individual Indian or non-Indian, who believe that their,
rights have been v1olated by tribal governments. The decision of the .
United States ' buprpme Court in the Martinez c\se has prevented a
result which could have been disastrous for tribal self- ~government ;
few tribes, if any, coyld afford/(he legal support necessary to
deal adequately with the p0551ble ramifications of a holding
that tribes may be sued without thelx consent or that individuals
challenging tribal actlons are entitled to use all of the weapons
fashioned by Congress and the judiciary to defend individual rights
through litigation. Probably no Native societies e¢ould avoid having
their goJernmental-legal systems remade in the image of the general
society were they to be subjected to the type of legal assault that
could result from wrong decisions regarding the question of remedies,
At the same time, it seems clear that habeas corpus suits alone are {
an inadequate means of protecting civil liberties.

i One of the important questions here is the nature of tribal
mechanisms for correcting abuses by governments. Tribal courts are
being increasingly studied, but the thorough evidence for meaningful
conclusions regarding the adequacy of the courts to protect civil’
Jiberties while not undermining tribal cultures does not seem to
~exist. It should also be képt in mind that tribal constitutions
contain many other mechanisms for protecting against abuses of
authority, ranging from specific appeals procedures for persons
who wish to appeal membership decisions through elaborate means
.of rnral]1nq tribal officials to the devices of direct legislation -
the initiative and the referendum. A full study of the way by
which tribal .onstitutions protect individual libertigs would have
Lo include some attention to thesc various devices, as well as to
tribal courts,

One of the largest gaps in our knowledge of the state of civil
lTibertics on Indian reservations is that we do not know the extent
ot the problem; that ig,'we dn not know how often tribal councils
violate individual libertics in waya which shouldrbb‘prevonted or
corrected. The extensive investigativis which led to passage of
the lndihn Clvil Rights Act, surprigingly, do not provide muych
hord evidenee on thig quostion,  Mursh of Lho test imony at these
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hearings was general in nature, dealing with the means to protdct

civile liberties or the relationship between the tribal right to exist
and individual rights; specific evidence of actual abuses of tribal
authority is rare. . Moreover,  these hearings dealt also with several -
other ruestions unrelated to civil Jlbert1es for 'individuals, such

as the question of state jurisdiction over reservations. Nothlng
like a quantitative estimate of the extent of civil liberties abuses
at the time of these hearings is possible; moreover, the hedrlngs
were. concluded ycars ago. ‘

Given these conclusions, some‘recommendations may not be entirely
out of place. Human rights are the concern of all, and also the
right to tribal existence should be the concern of all. The following
recommendations are offerpd in the hope that they mayv help advance
both liberties, . :

1. Native Americans themselves, perhaps with assistance
from one of the existing natiemal Indian organizations (such as the

Association) should undertake a serious study of how to strengthen

National Congress of American Indians or the Nationgl Tribal Cheirmen's
constitutional protection for individual‘liberties/;ithout under-
mining tribal self—government Such a study shou pay special
attention to two gove*nlng documents, the Constitution of the Menominee
Indian Tribe of Wisconsin and the Bylaws of the Salt River- -Maricopa

Indian Community, which contain unusually detailed bills of rights

but which are also obviously adapted to the circumstances of Native
cultures. Such a review should consider: y

a. Advising more tribes to include in their constitutions
statements that tribal members wish to preserve their cultural dis-
tinctiveness. The statement of Purposes of the Siletz Indians of
Oregon and the more detailed specification of religious rights by
the Constitution of the Fort Mojave Tribe might be considered as
mode g, _

) b. Considering whether blanket incorporation of all
constitutional rights of non-Indiansg is wise
T, ‘Beinq more explicit about richts of members as

against rights of non-members, and extending explicit protuct/en
to non-members in a manner which will not weaken tribal auntonomy.

d. beveloping a tribally-developed alternative to the

model code of eriminal procedure which the Interior Department is *

—_—
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supposed to be developing,

2. 1Indians and friends of Indiaﬁs concerned with civil
liberties should seek some way to survey the state of civil liberties
on reservations today. Bes1des documentlng the extent tw whlch
civil liberties violations are now occurring, the study could identify
the areas which provide the most dlfflculty, both from a civil
liberties viewpoint and from the standpoint of tribal autonomy, and
could identify tribes with especially good civil lib- ¢ties records,
to determine why this is so. The study should include traditional
societies operating without benefit of written governing documents
as well as those whose constltutlonal provisions were reported, here.

3. The question of prov1dlng remedies beyond the writ of

habeas corpus for civil liberties vxolatlons should be explored ///

carefully by Natlve gocieties. Development of remedies which would
not interfere wlth cultural distinctiveness or the right of self~
government would help reassure non—fndlans and reduce the chance of
Congres ssional extension of remedles some day.

4. The Supreme Court, in the Martmnez case, suggested that
the Bureau of Indian Affairs might use its authority as trustee for
tribes to protect civil liberties of individuals, Attempts by the
Bureau to move in this way have resulted in charges of paternalism,
but the idea is still worth’ sLudylng. The Bureau appears to be in-
creasingly staffed by Indians at top as well as low levels and
rnorefaxe may be more ovmparhetlc with the right of Native Amer-
icans to be culturally different than was the case previously.
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