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N PREFACE

b

N ) when one has sinned and become guilty, he shall restore what he
’ took by robbery, or what he got by oppression, or the deposit which
was comnitted to him . . . he shall restore it in full, and shall add

a fifth to it « « . . .

< g Leviticus 6:4-5

Throughout history man has always managed to find an excuse and a

method to practice his inhumanity and oppression on his fellow man. But

even as man fashioned newer and mfre sophisticated ways to prnctice

injustice, he has, as the Biblical passage above suggests, at the same

time tried to correct his past injustices.' President Lyndon B. Johnson,

in his now-famous 1965 Howard University commencement address, pointed out

that "equal opportunity is essential, but ‘not enough,” as he'urged the

nation "to move’beyond opportunity to“echievement.” .o ' S

statement when he said, "We seek . . . equality as a fact and equality as

w a result,"” it was President John F. Kennedy who first used the term

waffirmative-action" in Executive Order #10925 in 1961. Within the

context of the executive order, the term was meant to suggest that the

nation must take (affirmative) action to seek to avercome the present
effects of past racial discrimination. ' '

The term affirmative action" was first used by an. American president

to describe an American phenomenon, but the practice ‘had 9een used in

many different countries for many vyears ‘before Exec tive Order #10925.

Although very little is known in the United States

of other countries,.the’ fact is that methods we /would term "affjirmative
action"” are used around the world. These methois involve seiected prac-
tices that take into account race, national origin, sex, handiéhp, pover-

ty, or sometimes other characteristics, thus subordinating the role

of so-called objective criteria such as grades, scores; education and

) experience.

-

While President Johnson made what was thought to be a far-reaching

about the experiences .
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The 6.8. Supreme Court has, \in each of its past 12.terﬁs, had a major
affirmativ- ‘action case to ,decide and programs .have been adopted and
disputed. in ;:;tually .every state without reference to the lessons that
might have been learned from the considerable experxence in other lands.,

In August 1982; Columbia University School of Law and the Social
Scxences Division of The Rockefeller Foundation convened a four—day

International Conference on Affirmative Action. - Twenty-seven distin-

guished scholars, lawyers, educators, and civil rights practitioners from.

ten countries met at the Bellagio Study and Conference Center on Lake
Como, Italy, to explore the ways in which various countries depart from
conyentional eelecxion éritesia. and procedures in education and employment
in order to promote a range of social and political purposes. ‘These
purposes includéh power eharing; gtoup reparations, redistribution,
social integration,.and increased immigration. The beneficiaries of the
programs discussed were members of racial, religieus, or ethnic groups,
and women. '

This working éaber consists of the eight .papers written for the
conference and a sumrary by Mr. Jack Greenberg: The countries whose
policies were selected for consideration and the individuals invited to
write and pfesent were: The Federal Republic of Germany, Prof. Klaus
Hufner; India, Prof. B. Sivaramayya; Israel, Dr. Natan Le:ner; Malaysia,
Prof. Mah Hui Lim; Nigeria, Prof. L. Adele Jinadu;- Peru, Prof. Susan
Bourque; Sudan, Dr. Dunstan M..Wai; Yugoslavia, Prof. Trivo Indjic; and
the United States, Mr: William Taylor. '

Each scholar was asked to prepare 5;25-to-30-page paper that examined
the experiences within the country and to describe: 1) the policies
and programs of the country; 2) the standards, laws, constitutional
provisions, and court decisions to which the policies conform; 3) a brief
historical background; 4) the rationale or philosophical undérpinnings of
the policy, e.g., compensation, previously flawed selection criteria,
social utility; S) how the policy and programs actually operate; 6) the
extent of success; 7) the nature and extent of opposition; and 8) the

expected duraticn of the program.
ﬂ;‘
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All of the papers were disseminated to the conference participants
prior to the opening session and each presenter was asked to give a
brief overview before the paper was discussed at one of the conference
sessione. This procedure facilitaced discussion and al‘lowed the conferees

to move quickly into examination of the characteristics of the ecountry

being presented. ' The discussions were lively and wide-ranging and dealt

with many of the questions and issues always raised about affirma{tive
action.' ’

The first thing that had to be ilecided for discussion purposes was to
arrive at a working definition of "affirmative action.” Agreement wae
reached to use the definition put forth by ;Iack Greenberg: "specifal
preference for members of a group deflned by race, ‘color, religion,
lanQuage, or sex for the purpose of providing access to power, prestige,
and wealth."

The conferees debated such perennial questions as: "Should the
beneficiaries of such programs not only be members of a specific group
but also be dlsadyantaged economically?” "Are such programs Justlfied~
once the barriers and the discrimination and all the artificial impedi-
ments to a group have been removed?” "Should the beneficiaries of af-
firmative action programs be individuals who have not themselves been
the victims of discrimination?" These gquestions and, many more occupied
the time of the participants and were discuss.ed in"an international
context. '

This conference could not have taken place without the special
efforts of a number of individuals. First, thanks “should go to Mr. Jack
Gxeenberg, Director-Counsel of the NAACP Legal Defense and Educatlonal.
Fund, Inc., who first suggested the idea of an international conference;
to Mr. Albert J?Rosenthal, Dean, Fatulty of Law, Colpmbia University, who
agreed to co-sponsor this event; and to my colleagues at the Rockefeller
Foundation, Dr. Bernard E. Anderson, Director of the Social St¢iences
Division, and Dr. Phoebe H. Cottingham, Assistant Director of the Social
Sciences Division, for their wise counsel and advice during the planning

process. Special thanks to Ms. Deborah Greenberg, who served as co-

vii



. . - M
o . ] A

[}
.

conference coordinator and.who contributed immeasutrably.in all phases of

the conference.

, ' Brute E. Williams
’ . "Assistant Director

' + .Social Sciences Division

The Rockefeller Foundation
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MALAY SPECIAL RIGHTS: “AFFIRMATIVE ACTION" IN MALAYSIA
' Mah Hui Lim .

Introduction

The concept of affirmative action norﬁally is associated with pro-
grams designed to assist minority groups that have been dis‘criminated
against and left behind in the course of the development of a society. A
minoritQ is not.simply weak in number, but, more important, it is dis-
advantaged socially, economically, and politically. Clear examples of
minorities are blacks and Asian-Americans in tte United States, or sched-
uled castes such as harijans in India.

In the Malaysian case, affirmative action is aimed at improving the
economic position of Bumiputras (literally, “princes of the soil")), who
consist of Malays and other indigenous commun:Ltj.es.-1 Bumiputras are not
a minority in the conventional sense of the ‘'word as they not only constij
tute the'hpmerical majority in society but also enjoy political ddmiﬁance,
even though they are egonomically disadvantaged. On the other hand, the
non—Bumiputras--Chinese: Indians, and others who form 45 percent of the
p~pulation--are economically better-off but politically subordinate
0 the Bumiputras. The members of the group that receives the benefits of
affirmative actions are the ones who have the political power to legislate
them. Here we find that the economically disadvantaged are politically
power ful and vice versa. ' Given the ambiguity of who constitutes %l
minority, the concept is not offlcially employed in Malaysxa.

while the above situation may seem a bit strange, it is by no ‘'means
unique and can be found in countries such as Kenya, Uganda, and Indonesia.

These countries share a few fundamental characteristics: they are

This research is part of a project which has been partially funded by the
Social Science Research Council and is gratefully acknowledged( The
author also wishes to express his gratitude to the Institute for the Study
of Social Change, University of California, Berkeley, and particularly its

. director, Troy Duster, for the facilities provided.



postcolonial societies with ethnically divijded populations, ;nd the
distribution of ecopomic and political' power runs along ethnic lines.

| The indigenous community holds, political poéer while the 1local
immigrant gnd*foreign communities enjoy economic power. This separation
of économic and political power is a result of colonial policies:,and
practiceé that were meant to keep the colonized population weak and
divided. Under colonial rulg, while the colonial power enjoyed political
and economic dominance, it élso nurtured separate sets of political and
economic elites among the local population. Often the local political
elites yere former members of the indigenqus aristocfacy, while the
.economic eiites came from the immigrant communities; both were, however,
subordinated to the colunial rulers. But with independence-this dichotomy
'aqgerted itself. The economicaldly disadvantaged political elites set in
motian policies and programs to ;edress this awkward imbalance andlin the
process brought about economic, political, and etnnic conflicts. The

affirmative action programs of Malaysia can only be understood in this

A’ ~

context.

-

L4

Constitutional Status of Malay Special Rights ) -

!
Malaysia's affirmative action program is guaranteed under Article 153

of the Federal Constitution, which states.that it is "the responsibility

of the Yang di-pertuan Agong (i.e., the Paramount Ruler) to safeguard
the spec1a1 position of the Malays and natives of the States of Sabah
and Sarawak and the legitimate interests of other _communities."z It

further stipulates thét the Yang di-Pertuan Agong shall reserve for

Malays and other natives a reasonable proportion of positions in the.

public service and educational institutions, scholarships, and trading
or business permits or liesenses (Malaysia, 1979:151-52).“ Article 89
also empowers state governments to declare certain areas as Malay reser-
vation land; where only Malays are entitled to ownership (Malaysia,
1979:85-86) . A proviso is,_nowever, added that the total area under
Malay reservation shall not exceed that available for géneral alienation,

and the act shall not affect any land that is presently occupied by

~
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non-Malays (Malaysia, 1979:85-.¢). These rights are not only guaranteed

in the Constitutaon, but their existence is also securely entrenched by
the .provision that they cannot be amended through the Aﬁrmal legislative
process, which requires at least two-thirds majority sﬁpport in the
Parliament; in addition to this, the consent of the Conference of Rulers
is required. Consequently, this provision makes it more difficult to
amend the “pecial Rights Act than the Constitution itself. The one time
when an amendment to Article 153 was made, in:ﬁ971, it only sekved to
strengthen the constitutional status of Malay‘sﬁecial‘nights. Under this
amendment: (a) the status of article 153, inter alia, is removed from the
domain of public discussion. It is seditious to quyestion the principle
and status of Malay Special Rights, and this' appl}es even in Parliament;3
(b) special Rights wére extended to the other natives of Sabah and Sara-
wak; (c) the Yang -di-Pertuan Ac¢ong is entitled to increase the number of
pcsitions reserved for Malays and other natives in colleges, universities,

and other tertiary educational institutions (Lee, 1978:380-81).

Historical Background4

The concept of Malay Special Rights originated with British colonial
rule in the Federated Malay States in 1874. The philosophy underlying
this idea is that even though colonialism was imposed on Malaya, the myth
thgt Malays were still the rightful owners of the country 8should, and
could, be maintained by grantiné'them special status and “protection.”
There would be two layers of "protection": the Malay rulers who would
continue to "protect" their Malay subjects, and, in turn, the British:
colonial government, which! would "protect" the interests of the Malay
rulers and the popula.ion from being overrun by non-Malays.

Britain had estu>lishhd colonial rule for purposes of trade and
acquisition of raw material. The producfion of tin and rubber required
wage labor that was not forthcoming from the Malay peasantry. Thus,
foreign labor, as well as capital, was imported, thereby threatening to
disrupt the life of the Malay peasantry. To minimize these disruptions,

and to maintain a form of colonial rule that could still be viewed as in



the interest of thée Malays, the concept of "protection" was created.
Mal;y peasants and fishermen woulé be “protected” in their traditional
modé of existence. By the same token, this "protection" prevented
them_from engaging in modern economic activities an§ consequently left
them behind in the process of economic development. The Malay ruling
elites were also "protected" in matters of governance by allowing them

to retain symbolic sovereignty and offering them handsome eéonodiq

“

compensation.5
The whole philosophy of British colonial rule in Malaya was, there-
fore, to set itself up as the "protector" of Malay rights. Colonial rule

was seen as a fdérm of trusteeship for Malaya, and this concept found

expression in British colonial agricultural, educational, and employment

policies.

.

™
Land Rights *

© ’ .

Land in precolonial Malaya was a factor of production, not a commod-
ity with market value. Peasants had rights to land as long as they
cultivated it and met the exactions required by the Malay aristc'zcracy
(Lim, 1977:17; Wong, 1975:chap. 2). ©Under this system, foreigners were
regarded as infidels and were not entitled to land rights. With the
introduction of estate agriculture and mining operatjons, the British
introduced the concept of private property that was later formalized under
the Torrens Land Laws. Under the berens system, all land was treated as
crown land, and Malay rulers had the power to lease it to private individ-
uals upon payment of taxes. Land titles were issued providing the land-
holders with permanent, heritable, and transferable rights to land. These
tizles took precedence over customary proprietary rights, and foreigners

were now permitted to own land. The main beneficiaries of this new land

code were, no doubt, the British and Chinese miners and planters. Rubber

companies 2xpanded their operations and bought Malay peasants' land
extensively, causing concern among the Malays as well as the colonial

government, which preferred to perpetuate a Malay yeoman peasantry. In

1913, the Malay Reservation Enactment was passed that designated certain

N
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areas to bé regserved for Malay ownership only.6 The act al#o prohibited
non-Ma}ays from holding mortyages on Malay reservation lénd-. .

while this law protected Malays from kgiing land to ﬁon—Malayi, it
also worked’ against their eccnomic welfare. First, the value of Mélay
re§§:Vation land was éepiessed, as it was not acceptablgagé collateral
by

peasants. Second, it did not' protect the poor Malay peasants from losing

on-Malays; this aggravated, the problem of credit supply'fqr Malay

their land to richer Malay*péasanés and landlords, many of whu were

1] .
aristocrats. In other words, it strengthened the position of Malay

v ™
landlords vis-a-vis the poor.r peasantry and .promoted increasing differ-

entiation within the Malay population. Finally, the-Ricgfband Act,.

= §

relatga to the Maiay Reservation Act, prohibited Malay peasants from cul-

tivat ig- any cash crop other than rice on reéervation land. Ostensibly,

these laws were meant to "protect"” the interests of the Malay peasants;

in fact, they were meant as much to keep the Malay'beasants,from plénting
N L]

rubber and becoming a threat to the British plantation industry. °‘The

British intended for the Malays %@ continue as padi planters, providing

cheap rice for the burgeoning labor force in the estates and tin mines.’

This was well articulated by the director of agriculture in' 1934:

Our trusteeship for the Malay pedple demands that we administer
the country on lines consistent with their welfare and happiness, not
only for today but for the future ages. That end will be attained by
building up a sturdy and thrifty peasantry living on the 1lands they
own and living by the food they grow than by causing them to forsake
the lifeé of their fathers for the glamour of new ways which put ‘money
into their pockets today but leave them empty tomorrow, and to
abandon their rice-fields for new crops which they cann~t themselves
utilise and the market for which depends on outside world conditions
beyond their orbit (cited in Roff, 1974:125).

Education Rights and Public Employment

. This concept of "protection" extended into the fields of education
and public employment.: 'To increase the effectiveness of colenial rule,
the British nurtured a “local ruling class, in this case the Malay aris-
tocracy, to be junior p?rtners in administration. A Malay College

in Kuala Kangsar was established in 190% to provide English education

~
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and upper-class énglish culture to children of Malay aristocrats who

w
would supply the pool of subprdinate administrative officers in the

" bureaucracy {Tilman, 1969:230). The colonial administration was dominated

by the Malayan Civil Service (MCS) and supported/éy a lowqr-echelon
bureaucracy,. the Malayan Administrative Service (M}S) The former was
filled almost completely by British with a few Malays promoted from tLhe
MAS; the latter was exclusively Malays, recruited mainly from Malay
College. Both MCS and MAS were inaccessible to nonfgglays- The declared
policy was to favor the employment of Malays in governménc“édministration.
This not only lowered the cost of administration but aléo served to
mollify the Malay aristocracy who had lost poliéical‘power. This ‘ethnic
imbalance in public employment was reflected in the composition of central
government officials in the Federated Malay States -in 1931: 61 percent
were Malays, 20 percent Europeans and Eurasians, and 19 percent non-Malays
(Loh, 1975:110).

‘While Malay aristocratc and their\childrencwere given a good English
education, the ordinary Malays were provided with poof-quality Malay

education to continue in their occupations as peasants. This was con-
i

firmed by a British official who declared:

The ;im of the Government is not to turn out a few well-educated
youths, nor yet numbers of less well-educated boys; rather, it is to
improve the bulk of the people and to make the son of the fisherman
or pcasant a more intelligent fisherman or peasant than his father
had been, and a man whose education will enable him to understand how
his own lot in life fits in with the scheme of life around him (cited
in Loh, 1969:173-74).

Despite the meager investment in Malay education, it can still be
said that the government had assumed "special responsibilities" for
educating the Malays. Malay schools were the only ones that were fully
finariced by the colonial go&grnqgnt (apart from the English-medium Malay
College) . Chinese education wds almost completely funded from Chinese

)
private donations, while English education was sponsored mainly by

.Christian missionaries with partial government subsidy (Loh, 1975;

f)lman, 1964:60).7 Tamil education, even poorer in quality than Malay

educat}on. @as provided by estate owners with some government aid.

lu
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To eum up, British policy of Malay Special Rights wes born out of
the need t& assuage the Malay populace into whose life they had rudely
intruded. According to official rhetoric, these rights were meant to
protect Malays from the disruptivelinfluence of economic development and

to compensate the Malay rulers for their partial/loss of political power.

By dividing the population into two compone s--indigenous (Malay) and

immigrant (non-Malay) communities--and setting themselves up as the

“protectors” of the Malays, the British were able to sow seeds of suspi-

cion and separatism between the two communities. The extent to which they

succeeded in doing this is ev1dent from the fact that the Malay elites_

preferred the continuation. of British colonial rule, after the defeat of

the Japanese, in order tg ward off possible challenges from non-Malays.
N ®

Effects of Protection and Special Rights

Far from promoting the interests of the ordinary Malays, these
special rights and protective policies kept the Malays behind while the
other communities made economic progress. This is evident from the
distribution of occupation, income, and ownership by ethnic division at
the end of colonial rule. Examining table. 1, we find that Malays were
concentrated in the lowest-paying occupations--agricultural workers and
fishermen: 73 percent of the Malays were in this categpry, compared
with 38 percent of the.Chinese and 44 percent of the Indians. Only 3
percent of the Malays were sales workers, whereas 16 percent of the
chinese and 9 percent of the Indians were in this catedory. Similarly,
we find that 10 pergent of Malays were industrial workers, compared with
28 percent of the Chinese and 22 percent of the Indians. The percentage
of Malays, Chinese, and Indians in the professional and administrative
categories were about equal--3 percent, 5 percent, and 5 percent respec-
tively. This uneven distribution of occupational status resulted in
ethnic income inequality. In 1957, the mean income per Malay household
was $139 per month, compared with $300 per month for Chinese and $237 for
Indians (Snodgrass, 1980:83). (All dollars here refer to the Malaysian

ringgit.)
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’ ’ Table 1 ‘

* Distribution of Occupation by Ethnicity--1957, 1970, 1980
. 12

[l
)

o //"—:‘k‘m"‘\\\ 1 ) __" " ‘(‘ )
. \ 1957 s - 1970
. e “—r(:ﬁ . . i !
M C I&0 M C I&0 .
Professional and .
technical . 2.6 ‘302 3.7 . 4.3 . ) 5.'2-. 506
Administrative and
managerial Co 0.4 . 2.0 . 1.3 0.5 1.8 12 ©
Clerical and related . ‘
workers , 1.6 3.7 4.4 3.4 6.3 8.1
. A
Sales and related ' _ : . ’
workers 2,8 15.6 8.9 4.7 15.3 9.1
Service workers 4.7 _ 7.9 13.4 6.8 8.6, 1.0
Agricultural workers  72.8  37.7 44.4 62.3  21.2  41.6
Production, transport,
and other workers 10.4 27.8 21.7 18.0 41.6 23.4
£ 100.0 100.0 100.0 100.0 100.0 100.0

4,

N

L]

Sources: Federation of Malaya, 1957 Census, table 14,
Malaysia (1981), Fourth Malaysia Plan, p. 59.

Note: 1. Foi '957, the percentages add up to a little less than 100%.
M= . lays; C = Chinese, 1&0 = Indians and others.
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In terms of ownership of the ecopomy; Malay ownership was concen-

trated in the subsistence agriculture sector, with 67 percent of it owned

. by Malays (Puthucheary, 1960:5). Their participation in the.modern sector

was dismal. In 1957, Malay busjness constituted only 10 percent of the
89,000° registered business est?blishments and accounted for"bnly 1.5
percent of the capital invested in reéistered companies (Malay Mail,
February 8, 1960).8 ¢ '

Although Malays were ecQnomically disadvantaged, the} enjoyed politi-
cal superiorityy héving been the favored political heigé of the British.

Hence, when decolonization began, a long and complex bargaining process

took place between Malays who ehjofe& political privilege and non-Malays
who had economic advantage; each traded one commodity for the other.' A
final compromise was reached wherein non—MalE?E?‘in reburn ;or receiving
citizenship based on the-prxnciple of jus soli, agreed to havxng special
rights conferred on the Malays in order to uplift their economic position.
Furthermore, non-Malays acgepted Malay.as the national language as well
as a national educztioqal policy ‘that made the teaching of Malay compul-

sory in all schools. The Reid Commission, which was originally charged

with drafting the Federal Constitution for independent Malé&a, provided
for Special Righté to continue de facto and de jure but withput consti-

tutional status. ! The scommission also recommended that Special Rights
should coﬁtinue for a period of 15 years, after which it should be re-
viewed with the objective of preparing for eventual abolition (Means,
1972:39). This was vehemently’ op;osed by the Malays, who succeeded in
having~these two®?recommendations deleted. Thus, Malay Special ﬁights were
finally enshrined in Article’i53 of the Federal Constitution of 1957.

Postindependence Special Rights,- 1957-70

In discussing the postindependence Special Rights Proggam, it is
necessary to distinguish two phases--the watershed marked by the May 1969
racial riots. The rioﬁs signaled the failure of the Special Rights
Program, from 1957-69, alienating both Malays and non-Malays. The
Malays felt that not enough was accomplished in this program, while the’

&
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non—MaIays resented the fact that they were being discriminated against.
How this came about shall be our next area for investigation.

. ~1f Malay Special Rights were used by the British colonjal government
to “"protect" Malays, which in effect also meant to exclude them from
modern economic activities, they were now adopted by the postcolonial
government (the alliance government)9 to help Malays éenter into the
modern sector and to attain economic parity with non-Malays: the concept
of protector” was maintained, only this time the protectors were the
Malay sultans and politicians--a practice that continues to the present.

Article 153 specifically refers to the need for Malays to make

4

inroads into the fields of public service, education, and business. In

the initial stages, the government paid mqst attention to public service,

employment because it copstituted the center of power ahd was easiest to
achieve. The goal callejgfor a recruitment ratio of four Malays to every
non-Malay in the Malayan Civil Service (MCS); a 3 to 1l ratio in the
Judiciary, External Affairs, and Custon SerJices; no qpotes were set for
the professional and technical service (Means, 1972:46). Sugstantial
progress was made in the Malayanization of the MC'S."0 Table 2 shows
that in 1957, expatriates constituted 61.7 percent of the MCS, Malays 34.6
percent, and non-Malays 3.6 percent: .by 1970, there were no expatriates,
Malays formed 86.6 percent, and non-Malays 13.4 percent. However, in
other branches of the civil service, particularly in the professional and
technical divisionsg, comparable percentages were not found, so that taken
as a whole, non-Malays still outnumbered Malays in the senior bureaucracy
(Division I officers). . Table 3 shows .that expatriates' share of the
senior bureaucracy dropped from 61 percent to 0 percent, while Malays'
share increased from 1l4.1 percent t, 36.3 percent, and non-Malays' from

20.2 percent to 57.6 percent for thr. period between 1957-68.

Education
Education in postindepéndent Malaya has increasingly come under
the control of the government, which finances and regulates it. 1In the

first three five-year plans between independence and 1970, educational

-
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Table 2 -

Ethuic éomposition of the Malayan Civil Service; 1950-70

\

(%)’

Ethnic Group I1950 1957 ) 1963 1970
Malays ‘ 21.4 34.6 '86.2 86.6
Non-ﬂalays 0 3.6 ' 10.% i ' 13.;
B;itish 78.6 61.7 3.1 ., 0

Total % 100.0 100.0 ~ ' 100.0 100.0

N = . 145 358 290 696

<

Source: M.ﬁPuthucheary, 1978:54.
\

r | Table 3
Ethnic Composition of Division I Officers

‘ . (%)

' 1957 1962 1968
Expatriate ‘ 61.0 14.1 0

Malays 14.1 29.3 36.3

Chinese 13.2 34.0 - 36.1

3 Indians 7.0 15.9 21.5

N = | 2761 2902 4308

%

source: Means, 1972:47.
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exp{nditure averaged 7.6 percent of the total public development expendi-
ture (Snodgrass, 1980:50). Without access to ownership of the economy, as

is the case with the majority of Malays, education becomes the major

instrument for -social mobi]:ity. The cofnbinationﬁ of these two factors.

makes it necessary and possible for the government to emphasize the
'provi.sion..of. Special Rightssfor Malays in the fieXd .of education. '
‘Until 'independence, the major beneficiaries of English education
were the. non-Malays who had greater accessibility to it by virtue of
being located in urban areas. Of those children born in 1960 and enrolled
in primary schools, only 17 percent of Malay children were enrolled in
English schools, compared with 25 percent for Chxnese and 49 percent for
Indians (Kementerian Pelajargn, 1973:27).
Various efforts have been mgde to improve educat:iona.l opportunities
'f.or Maiays: scholarghips are gi;len génerously to Malay students at all
',ff"ﬁlevels of ed'uca.tio'n speclal institutions such as the RIDA Training
Center were establiéh d to p:ovide vocationgl and profess,.‘ional training
for Malays; admission standards)y for secondary and tertiary institutions
have been lowered for Malays; the whole educational system has been
reorganized, including the conversion of all English-medium schools to
Malay-medium schools beginning with grade 1 in 1970. ~
The principal institution set up for educating Malays is the RIDA
Training Center, which became the MARA Institute of Technology (MIT) in
1967. In the initial 'years, little concrete action was made to train
Malay professionals and businessmen. In 1964, only 67 students_ were
enrolled in the RIDA Training Center; by 1966, the enrollment increased
to 394, two yéars later it soared to 2,450, and it was expected to reqch
4,000 by 1970 (KEB-2, 1968[b]l:4). RIDA/MARA not only trains students but
.also grants scholarships to Malay students for studying in other ‘institu-
tions. In the first 12 years, it provided only 12~ scholarships, but
between 1966 and 1968, the number of tertiary scholarships provided
jumped to 487 (KEB-2, 1968(b]:12).""
Two events account for these ,dramatic changes--the First and Second

Bumiputra Economic Congresses held in June 1965 and September 1968
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respectively. These two congressés can be regarded as the most important
* events challenging the government to implement the Malay Special Rights
Program with greater speed and zeal. QHt of these congresses, RIDA was
reor ganized into MARA ané given greate} economic and political clout;
Bank .Bumiputra, FAMA (Federal Agricultural and Marketing Authority), and
PERNAS were established. -

While MARA was set up almost exclusively for Malays, the othér
tertiary institutions were not. In the sixties, the only'univetsify in
Malaysia was the University of Malaya. . Its student composition in 1963-64
was 21 percent Malays, 60 percent Chinese, and 19 percent Indians (Snod-
grass, 1980:248). With the affitmative action prpgramf the 1intake of
Malay students grew Steadily, and by 1970, when tﬁb other universities
were established (Universiti Sains and UniverSiti Kebangsaan) the student
composition in the local universities was 40 percent Malays, 49'percent.
Chinese, and 11 percent Indians and others (Malaysia, 1973:193).

Tﬁe issues of national language and education featured'prominently in
the bargaining process between Malays and non-Malays prior to, 1957. A
compromise was struck; Malay would be taught as a compulsory gubject in
all schools after independence and would become the sole official languade
after 1967. ¢

The policy of creating a national educational system and the use of a
national language was infused with political and economic considerations:
As ‘Silcock noted: '

The English educated Malays could capture power only by coming
to terms with the Chinese. Having a majority of the electorate, as
well as a greater participation in the British system of government,
they had superior bargaining power, and they realized that emphasis
on English education would favour the urban and non-Malays. They
could not, however, press for a completely Malay. system of education
without alienating the essential minimum of Chinese support. As a
result, a mixed system with gradual pressure toward Malay as a
national -language was introduced (cited in Snodgrass, 1980:243-4).

Special Rights: Penetration into Private Industry

Compared with the public service 'and educaticnal sectors over which

it has yreater control, governmental attempts to force the private sector
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to increase Bumiputra participation are more difficult to implement.
Nevertheless, three major sets of strategies have been used toward this
end: (1) the government has legislated Malay quotas for the issuance of
trading/business licenses and permits, oﬁnership of equity, and employ-
ment; (2) it provides special assistance such as credit, training, and
business sites to Malay businessmen; (3) it undertakes responsibility to
acquire shares in private corporations on behalf of Bumxputras. While all
%hree strategies have Been applied in the pre- and post-1970 periods, the
third strategqgy is given more emph481s in the latter period.

Business Licenses

Article 153 empéwers the Yang di-Pertuan Agong to reserve a rea-
_sonable prbport{on of business .licenses and permits for Bumiputras.
Tranééprt and construci:ion were the first industries affected by this
ruling. A Road Traffic Ordinance was passed in 1958 requiring that all
new transport licenses be issued to Malays.until éi:}r share in the
industry became equivalent to their share of the total population in each
state. Thus, between 1958-68, 52 percent of all new taxi licenses (2,319)
were issued to Ma}ays, leading.to the fulfillment of the proposed targets
in all but fivgﬁgtates (KEB-2, 1968 [b]:57; 1968 .[c]:69). 1In the road
haulage sectquléll applications for operating A- and B-category trucks
(i.e., larger trucks) were réjected outright unless they had some Malay
participation. By 1968, Malays held 242 of. type’ A, 395 of type B, and
1,186 of type C trucks, in addition to 387 licenses issued té joint
ventures between Malays and non-Malays (KEB-2, 1968 [b]:57). Malay
participation in bus transportation was less encouraging; in the same
period, the number of Malay bus companies increased from 13, with a
paid-up capital of $1.2 million, to 34, with a total capital of $5.7
million (KEB-2, 1968 [b]:58). '

Government expenditures on infrastructure averaged 44 percent in the
first three development plans, and this provided enormous opportunities
for private contractors. Not surprisingly, Malays wanted a share of the

pie, and the Malay Chambers of Commerce pressured the government to
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alloc%te no less than 25 percent Qf all government contracts tc; Malays
(Golay, 1969:363). The different state governments promulgated their own
directives to employ Malay contractors. In Johnre, Malay contractors
automatically recéived teﬁ\iers ranging from $500 to $5,000; in Négeri
_ Sembil\an, they would bé given contracts if their prices were no more than
10 percent of the non-Malay offers (KEB-2, 1968 [(b] :93, 115). As a
result of’these measures, Malay firms accounted ‘for 34 percent of the
number of contractors and 21 perce'nt of the total wvalue of output of
co;mstruction establishments with work of less than $100,000 (Ismail,
1974/75:14). )

Malaysia is the world's largest producer of tin‘, yet it was not
until 1978 that her Ein-mining industry came under local ownershi;; and
control. Tin mining‘\‘é’is highly ‘capital intensive, 'characterized by a
high degree of economic concentration in a few large corporations.
Small and medium-sized miners, predominantly Chinese, play a secondary
role, while private Malay miners are insignificant. 1In 1958, the National
Land Council recommended the government to prospect for tin in Malay
reservation land and encouraged Malays to take up mining leases. But
little was accomplished. In 1965, only 10,551 acres, or 2 percent of
mining land, was leased to Malays, and of this, less than 1,0'00 acres
were actually worked by Malays (KEB-1, 1965:123).

The exploitation of timber resourcgs in Malaysia gained importance
only in the 1960s, much of this industry controlled by non-Malays. In
1964, of the 1,230 licenses and permits issued for timber exploitation,
only 428 (35 percent) were held by Malays, covering 37 percent of the
total acreage, but most of this was subleased to non~-Malays: , The First
Bumiputra Economic Congress resolved that no less than half of all new
leases be granted to Malays, and this was accordingly implemented. In
1966 and 1967, 54 percent and 58 percent of all new timber licenses were
granted to Malays (KEB-2, 1968 [b]:34-37). B

The above statistics in ‘the vax’rious indust.ries seem to ihdicate
considerable success in Malay par/ﬁicipation, but the reality %s less

comforting. It is revealed time(and time again, in almost every Malay
- .
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economic conference, that most Malays resell ‘their licenses to non-Malaye-

for a fee or allow their names to be used as fronts for non-Malays who
run the enterprise and pay a tribute "to the Malays. This problem of
sleeping partnership, termed Ali-Baba or Mi;-Jo.hn,‘|2 is ‘as idtrectable as
it is uhiquitous. It- results from a poliey that is more concerned with
meet_,in;g the targets on. paper than in redlity. Entrepreneurs cannot be
created overnight, particularly when the} lack capital, technical and
organiz;tiona_l know-how, and business .connections. Under such circum-
stances, the Malays who are 'granted licenses find it easier to sublease
them for a lucrative fee than!{ to operete the businesses t’:hemselves‘.13

For example, in the timber industry, ,it_ was re;realed that .99 percent
of the logging firms in Kelantan are run on an Ali-Baba basis (NST,
April .19, 1978); in Perak, less.than 20 percent of the Bumiputras. were
directly involved in their mining and logging enterprises; in'Penang,
less than 20 percent o.f- the registered Bumiputra contraetors operate
their .own businesses (%_ April 21, 1975); in Pahang, only 4 percent of
Bumiputra contractors carry out the jobs offered to them (NST, November
30, 1978). :The SOc'io-Economic Research Unit ofs the Prime Minister's
Department identified the wholesale trade and construction industries as
most beset with this problem (NST, December 23, 1979). Repeated calls

have been made to penalize Bumiputras who abuse their privileges through

indulging in -Ali~Baba practices, but it is obvious that the broblem can'

neither he wished nor warned away. .

In the field of commerce, foreign'trade is dominated by foreign
capital; while local trade is controlled by Chinese merchants. While
Malays were encouraged to enter into commerce, little was given by way
of support. As of 1965, RIDA provided only $1.6 million in loans to Malay
retail shops (KEB-1, 1965:82). Some efforts were made to cut into the
Chinese monopoly of the rice-milling and ‘marketing business through
imposi.tion of quotas, aad the use of cooperatives. In 1960, merchants
were required %o purchase one ton of domestically milled rice from

cooperative or government millers for every two tons imported (Golay,

1969:380). The minister of agriculture, Aziz Ishak, in the early sixties,
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spearheaded the cooperative movement to displace Chinese npddlemen, and
Y

attempts were made to withdray rice-trading licenses from Chinese mer-

chants. This evoked extreme protest from the Chinese merchants, who

were able, through the Malayan Chinese Association, to pressure the prime

minister to expel Aziz Ishak from the Cabinet in 1962, to be followed

later by his detention (Aziz, 1977). '

Provision of Assistance=--Credit and Training

It is all well and good to encourage Malays to go into business and
reserve quotas for this purpose, but unless they have capital and know-
how, thé programs remain as empty shells. 'The lack of capital, technical,
and entrepreneurial skills have been identified as the major problems
facing Malay businessmen, but little has been d-1e to overcome them.14
Before 1965, the only major source of credit ca ' from RIDA, whose total
value of credit to 1,780 establishments amounted to oqu $6.2 million as
of 1965 (KEB-1, 1965:82).15 At the First Bumiputra Economic Congress,
the proposals to establish Bank Bumiputra and to increase RIDA's credit
facilities were accepted and iﬁplemented. As a result, between 1965-68,
RIDA dispensed loans amounting to $11.3 million (Beaglehole, 1969:235).
In RIDA/MARA's 20 years of existence (1951-70), a total of $70 million in
credit was given (Malaysia, 1976:192). Just how inadequate all this
was can be seen from the fact that in 1968, the total amount of loans
from commercial banks in Malaysia was $1,653 million, of which well
under 4 percent went to Bumiputras (Treasury, 1975/76: Appdx. 9.2;
1979/80: Appdx. 6.2).

Training and technical assistance constitute the other major forms
of assistance given to Bumiputra businessmen. The agencies performing
this role are RIDA/MARA, the National Productivity Center (NPC), Malaysian
Industrial Finance ©Ltd. (MIDF), and Malaysian Industrial Estate Ltd.
(MIEL). NPC concentrates on providing short-term training courses in
technical and management aspects for small businessmen, while RIDA/MARA

concentrates on formal training of professionals. All these agencies
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also _assist by way of providing consultancy services and. feasibility

studies. . ¢ .
: ..

Ownership and Management

Most of the programs descriﬁed so far are aimed at helping small
businessmen, with the exception of educatiok\aad employment opportunities
that benefit the professionals more. It was observed at .the First
Bumiputfa Congress that little was done in regard to takin& over 6wnership
and control of the corporate sector, which was still monopolized by
foreign capital. It noted that "we should judge the success or failure of
the policy of increasing participation in industry by Bumiputra on the
question of ownership of companies. If Biumiputras do not own their
companies or do not share in the ownership of Malaysian comﬁanies, then
this policy is a failure" (KEB-1;%1965:105).

The first measures taken to acquire ownership of large corporations
came)in 1961 with the establishment of -Syarikat Psrmodalan Kebangsaan
Bhd (National Investment Corporation). In 1965, the minister of commerce
and industry reported that his ministry required pioneer companies to
reserve at least 10 percent of their shares for Malays in order to be
granted licenses for operation. The National Investment Corporation
would buy shares allocated for Bumiputras ’‘and thew resell them to pri-
vate Bumiputras. Betdeen 1961-67, the corporation was allocated $8.1
million shares and at the end of 1966, it held $4.6 miilion and had
disposed of $3.5 million of the shares to Malay individuals (Golay,
1969:382-83).

Two other institutions that play a role in expanding Bumiputra
investments are Tabung Haji (Pilgrims Fund), established in 1962, and
MARA Unit Trust, started in 1967. Tabung Haji mobilizes funds from

Muslims, who save to make a pilgrimage to Mecca, for portfolio invest-

ments. By 1967, it had $5.7 million in deposits, half of which were

invested in shares of private corporations (Golay, 1969:383); three

years later, the deposits stood at $28.5 million, contributed by 60,500
individuals (Thillainathan, 1976:52). 1In 1968, MARA Unit Trust launched
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its. first U;it Trust Fund, valued at $1.5 million, which was over sub-

scribed; 80 percent of the subscribers came from the rurqé areas.
’ Clearly, the investment of a few million dollars could hardly make
a dent in the ownersghip structure of large corporations, and this was
' revealed in.tgg-studies. Despite the 10 percent Malay ownership quota,
Lindenberq'%bstqyy of pioneer_companies shosgd that less than 1 percent
_; of .the equity &as held by Bumiputras (1973:254); and the government
.!g . revealed ifr tie first time that of the total share capital of all
limitedécorporations in 1969, only 1.5 percent was owned by Malays,
" 24.3 percent by  rion-Malays, and 62.1 percent by foreigners (Malaysia,

1971:40) .

\§%¢ Compared with the progress made in share ownership acquisition, the

appointment of Malays‘on’ boards of directors of large corporations was
substantial. In 1967, 10 percent of the directors in Lindenberg's 50
percent sample of pioneer companies were Malays, 60 percent of these were
former bureaucrats and/o; politicians (1973:258, 261); in 1974, 67, or 12
percent, of the 579 directors of t@e 100 largest corporations in Malaysia
were Malays (Lim, 1981:54). The appointment of Malay directors is one of
the few areas in which the Malay Special Rights Program is quite willingle-
implemented. what accounts for this discrepancy between ownership .d
directorship participation? In an economy where the goﬁernment is a major
client, and also increasingly regulates the private sector, corﬁorations
are eager to appoint prominent Malays, egpecially politicians or former
civil servants, to their boards to facilitate transactions with the
government. These Malay directors are handsomely rewarded for the role
they perform, and the fact that these spoils have been limited to a few
individuals haswnot gone unnoticed by the smaller Malay businessmen. A%
the Second Bumiputra Congress, the Selangor Chambers of Commerce criti-
cized companies for appointing Malay directors for purposes of lobbying
and window~dressing and also prominent Malays who have monopolized these
directorships. It further suggested that a board be set up to allocate

these directorships to benefit more Malays (1968 {a} : 14=-15).

s

19




Rural Land Development

Article 153 focuses on redressing economic backwardness of Malays,
which is more obvious in the urban sectors; nevertheless, the rural
Malays are afflicted with problems of 1low p}oductivityy poverty, and
landlessness. Because rural Malays form the bulk of the Malay electorate,
the government can ill afford to neglect their welfare; this is shown in
the aqount‘of expenditure spent on agricultural and rural development,
which averaged 20 percent of the total public development expenditure
in all the plans between 1956-70 (Snodgrass, 1980:50). In contrast,
commerce and industry received an average of 2 percent for the same
period. The biggest category in rural and agricultural de{elopment

expenditure goes to the opening of new land for Malay peasants. This

program is spearheaded by theQFELDA (Federal Land Debelopment Authoﬁity)h

esbablished in 1956, and to a lesser extent by other state land schemes.
FELDA alone developed 186 schemes involving 57,435 families on 812,684
acres of land between 1956-76 (Snodgrass, 1980:179). In theory, land
development schemes (with the e;cepﬁion of the Malay reservation land) are
Q;ot classified under the Special Rigyts Program and are, therefore, open
to other ethnic groups; in'pgactice, they are meant for Malays. Of
the 17,975 families FELDA resettled by 1970, 94 percent were Malays
(Wikkramatileke, 1975:115).

RaciaIRiots of 1969 and.the New Economic Policy

I€?ip no exaggeration to say that the Malay Special Rights Program
represents the most explosive issue in Malaysian politics. It has caused
resentment on the pért of both Malays and non-Mala}s. On the one hand,
non-Malays were resentful that they were being discriminated against for
too long. They found it increasingly diffﬂiult to obtain scholarships,
admission into higher educational institutions, and employment in public
service.

The inability of the various communities to arrive at a modus
vivendi spawned mutual distrust and resentment, which eventually erupted

into an ugly racial confrontation in 1969. Originally, the government
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accused the communists of starting the riots (Abdul Rahman, 1969).

later, it changed its tune aﬁd.:ecqgnized that the root cause was its own
failure to so%ve ‘the problem of economic inequality between. Malays and
non-Malays;16

A direct result of the riots was the promulgation of the New Economic
PQ}icy, based on the philosophy articulated at the First Bumiputra Eco-
nomic Congress, which recognized ‘the limitations imposed by a laissez-
faire economy in promotiﬁg the development of a disadvantaged class. The
Congress specifically proposed increased government intervention and
regulation to promote Malay economic interests, a 8trategy that found
'expression in the explosion of public enterprises after 1970. The lower-
class Malays also expressed their disenchantment with the government by
giving their support to the ﬁalay opposition party, Pan ﬁalayan Islamic
Party (PMIP), in the 1969 elections. The Chinese released their pent-up
frustrations by rejecting the Malavan Chinese Association and voted for
non-Malay opposition parties. "Even though the Alliance government won the
elections, it suffered a significanﬁ setback. The politica} protest and
chalienge launched by the non-Malays through the elections threatened the
‘Malays, who. were already feeling economically insecure and resentful.
This double threat precipitated the racial riots that came a day after the
election results were announced.

The riots forced the Alliance government to recoﬂsider its laissez-
faire economic philasophy and strategy of consociational politics, and
resulted in the following changes:

1. It led to constitutional amendments tha-.t, inter alia, further
strengthened the status of Malay Special Rights referred to earlier in the
" paper. “

2. The promulgation of the New Economic Policy (NEP), which gives
added vigor and clearer guidelines to iﬁprove the economig lot of the
Malays. Two obiectives were spelled out in the Second Mala&sia Plan:
the eradication of poverty, ahd the restructuring of the economy so that
Bumiputras would have>at least 30 percent employment in, and ownership of,

the economy by 1990. .
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3. The realignment of political parties through the co-optation of
opposition parties into a broad coalition, called the National Front,
under the hegemony of UMNO. ’

Corporate Ownership

The most significant aspect of the New Econbmic Policy is the parti-
cipation of the government in corporate ownership through its state enter-
prises. To meet the objective’'of 30 percent Bumiputra ownership, the f£j-
nancial allocations for existing and new state enterprises were ihéreased
substaptially. For example, the MARA's and the MIDF's budgets were
increased from $51 nmillion and $16 million respectively to $184 million
and $100 million bétween the First and Second Malaysian Plans (Malaysia,

11971:69; 1973:99). Komplex Kewangan was formed to expand MARA's invest-

ment activities. 'Other new institutions established to spearhead corpo-
rate ownership, and which were generously funded, were PERNAS (Perbadanan
Nasional Bhd.--National Corporation, $150 million), SEDCs (State Economic
Development Corpofations, $193 million), UDA (Urban Development Authority,
$160 million), MISC (Malaysian International Shipping Corporation, $107

'million), BPMB (Bank Pembangunan Malaysia Bhd. and others, $100 million)

(Malaysia, 1973:99). Tobether, these institutions qonsumed 10.2 percent
of the total public developﬁent expenditure for 1971-75, compared with a
mere 2.2 percent in the preceding five years (Malaysia, 1971:69; 1973:99).
Despite thes; measures, by the mid-1970s, $353 million of share capital in
approved limited companies were reserved for Bumiputras, but only half
were taken up, and in 1953, only 6 percent, or $41 million shares, in
pioneer companies were owned by Malays (Malaysia, 1973:145, 151). Therej
fore, further impetus was given to this program with the establishment of
the Bumiputra Investment Foundation and its investment company, Permodalan
Nasional Berhad (PNB), which was allocated $500 million capital in the
Third Malaysia Plan and increased to $1,500 million in the Fourth Malaysia
Plan (Malaysia, 1981:241). PNB buys shares in the cpen market or shares
reserved for Bumiputras in corporations and then resells them to Bumi-

putras in the form of unit trust. To prevent the ,immediate resale of
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shares to non-Bumiputras, which would defeat the purpose of Bumiputra .

ownership, the owners are allowed to sell only through the unit trust. 1In
January 1981, the government announced a scheme offering 31 percent or
$1.5 billion worth of its total shares for sale to private Buqiputra
interests through PNB (NST, January 10, 1981). To énable people to take
advantage of this offer, Bumiputras were eligible for loéns of up to 80 to
90 percent of the value of shares from Bank Bumiputra and Malayan Banking
Bhd: (NST, May 30, 1980; Star, May 28, 1980). It was estimated that as
many as 350,000 Bumiputras participated in this scheme . (NST, January 15,
1981). PNB has become one ‘af the leading Bumiputra investment institu-
tions, having acquired $487 million shares in 60 companles as of February
198#‘(§§g, February 4, 1981). The other leading investment agency is
PERNAS, established as a holding comﬁany in 1969. Between 1971-80, it
acquired equity of over $500 million in mining, construction, trading,

plantation, and finance industries (Malaysia, 1981:67). PERNAS, beginning

. in the mid-1970s, started to acquire controlling interests in Sime Darby

Holdings and London Tin Corporation, one of  the largest plantations and
the largest tin-mining corporation in Malaysia. PERNAS has equity parti-
cipation in 37 companies, managed through eight wﬁolly owned subsidiaries,
and employed, at the end of ]980, 16,593 persons (8,541 Bumiputras)’(Ma-
laysia, 1981:67). Through one of its major subsidiaries, Malayan Mining
Corporation, it operates 37 tin dredges, representing 71 percent of the
total dredges in Malaysia (Malaysia, 1981:315). Despite its widespread
equity participation in 37 companies, its financial management has been
less than desirable. The Auditors General Report on PERNAS Group's finan-
cial performance showed that they only made a total profit of $2.8 million
(Rocket magazine, published by the Democratic Action Party, June 1981).

Between 1971-80, Bumiputra share in corporate equity grew at an
average annual rate of 31.4 percent, from 4.3 percent to 12.4 percent.
Bumiputras had taken control of the banking, financial, plantation, and
mining sectors. In banking and finance, the government owned 77.4 percent
of the local banking industry and 50 percent of the total banking industry

(FEER, May 8, 1981:74; April 2, 1982). 1In insurance, out of a total of 36
}J
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insurance companies in &a}ayéia, dumiputras have interest.in 32; they have
more than 51 percent eéuity in Beven and more than 10 percent in eleven
(HCA, 1980:2) . In the estate sector, of the largest plantation com-
panies, the government has controlling interest in Sime Darby, Gurthries,
Boustead, Highland and Lowlands, Barlow, and Harrisons and Crosfield
(FEER, August 8, 1980; October 9, 1981; February 27, 1981; NST, September
9, 1981; June 11, 1982). In tin, PERNAS, in partnership with Chartered
Consolidated, took control of London Tin Corporation and reconstituted it
to become Malaysian Mining Corporation, the largest tin producer in the
world. In 1981, *‘Malaysian Mining Corporation merged with Malayan Tin
Dredging, a move to increase Bumiputra controls of the latter without

having to buy its shares (FEER, September 4, 1981).

Credit
In extending Rumiputra control .over the economy, the government

followed a two-pronged strategy. In strategic corporate sectors such as

- banking, - plantations, -and mining, where massive acquisition of equity is

neceésary, state corporations and public agencies (like Pilgrims Fund,
Police Cooperatives) are principal vehicles for takeover.' In the other
sectors such as construction, transport, and trade, where economic cén-
centration is less marked, ownership by small and medium-sized businesses
is encouraged. Here credit becomes vital to Bumiputra small businessmen.
Through ownership and regulation of the financial sector, the government
has insured the expansion of credit for Bumiputras. '

With the New Economic Policy, banks were directed to increase their
lending to Bumiputras. 1Initially, in August of 1974, banks were required
to provide at least 12 percent of their loans to Bumiputras; this was
raised to 20 percent in October 1976 (Bank Negara, 1979:164-65). As a
result of this measure, bank credit to Bumiputras rose from $149 million
(5 percent of the total credit) in 1971, to $4,780 million (20.6 percent)
in 1980, i.e., at an average of 50 percent per year (table 4). As of
January 1980, a total of $1.9 billion in loans have been dispensed to
Bumiputras (NST, April 8, 1980).
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Table 4
|
Credit Assistance--1971 and 1980
($ million)

Institution 1971 1980

: M N-M' M N-M
Commercial banks and

finance companies _ 149.3 2,851.4 4,780 18,440
Credit Guarantee 2

Corporation (CGC) - - (150) (200)
MARA 1500 - 5003 -
UDA ' - - 7.4 -
Petty Traders Program - - 17.3 -

Source: Malaysia (1981), Fourth Malaysia Plan, p. 66.

Notes:. 1. M = Malays; N-M = Non-Malays

2. CGC was formed in 1972; UDA (1972); BPMB (1974);
Petty Traders Program (1972).

[

Commercia). banks were also initially required to lend at least 3
percent of their total loans to .small enterprises; this quota was raised
to 10 percent in June 1975. In July 1972, the government set up the
Credit Guarantee Corporation (CGC), an institution that underwrites a
guarantee for 60 percent of the loans given by commercial bgnks to small
businessmen, with the remaining undertaken by the banks themselves. . In
1973, CGC guaranteed 617 loans worth $1.9 million, with Aboqt 53 percent
of the loans going to Malavs (Malaysia, 1973:15); by December 1977, it
guaranteed 54,591 loans worth $480.4 million, with 67 percent of the total
. number‘of loans accounting for 42 percent of the total value going to
Bumiputras (Chee, 1979:48). Yet another scheme to assist small business

is the Petty Traders Program, which received an allocation of $50 million

in the Fourth Malaysia Plan.

while new schemes were initiated, old ones were strengthened to pro-
vide more credit to Bumiputras. MARA, which provided only $15 million in
loans in 1971, increased them to $50 million in 1980; MIDF provided $13
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million in 1971, but $39 million jn 1980. Bank Pembangunan (Development
Bank) was started in 1974 to provide medium- and long-term loans to
Bumiputras, andg}n 1980 gave $129 mi;lion in loans. ’

In all, credit assistance to Bumiputras has increased considerably,
even though it s still below that of the non-Bumiputras.

Education and Occupation

The Constitutional Amendments of Article 153 in 1971 sPecificaily
empowers the Yang di-Pertuan Agong to increase”the intake of Bumiputras
into tertiary educational in@titutioné. Between 1970-75, four new
universities were established, and th?'intake of Bumiputra students
expanded phenomenally. In 1970, there were only 3,237 (40 percent)
Bumiputra students in the local universities; by 1975, the number reached
8,153 (57 percent), and in 1980, it was 13.357 (67 percent), far exceeding
their population percentage in the country (Malaysia, 1976:401; 1981:352).
By the mid-1970s, the problem was not simply one of increasing the number
of Bumiputra students in universities; the concern was the field of
education. To create 'a viable Malay industrial and commercial commﬁnity,
they needed training in science, technology, and business. But in 1970,
only 384, or 12 percent, of the Malay students were enrolled in science
departments, compared with 2,430 (49 percent) non-Malay students in such
departments. The situation improved by.1975; 2,342 (29 percent) Malay
students were now enralled in science courses, compared with 4,004 (65
percent) non-Malays (1976:403).

Closely related to education is the change in occupational structure
for Malays and the desire to create a professional and middle-class Malay.
In 1957, only 3 percent Malays weré in the professional;technical and
administrative-managerial occupational categories; this increased to 4.8
percent in 1970 and to 6.1 percent by 1980 (see table 1). In the clerical
and sales categories, the respective percentages were 4.4 percent, 8.1
percent, and 12.2 percent. 1In all these categories, the percentages more
than doubled. In contrast, even though the non-Malay percentages are
still ﬁigher, their growth has slackened considerably. The percentages
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of Chinese in the first two occupational categories were 5.2 percent
(1957), 7.0 percent (1970), and 7.5 percent (1980). For the clerical ana
sales occupations, the percentages were 19.3 percent, 21.6 percent, and

26.3 percent.

’
4 ~

N . .
Overall Impact of Malay Special Rights Program

The Malay Special Rights Progiam tends to present %ssues in purely

ethnic terms. Ethnic communities, such as Malays, Chinese, and Indians,

- are regarded as homogenous groups that become the major actors and units

of analysis in society. Frequently,.such a view is encouraged by siocial
scientists, who argue that ethnicity, religion, or certain cultural
vaiues are more salient in accounting for group identity and action in
"developing™ or "traditional" societies. While the saliency of ethnic
consciousness cannot be ignored, it also cannot be taken as a given state

of affairs. Ethnic communities in Malaysia have never been homogenous,

noften'rent by economic, regional, and other divisions. Objectively, there

is more inequélitxﬁwithin eaéﬁ commuﬁity‘than between communities (Anand,
1§}3). Furthermore, the degree of. ethnic consciousness varies between per-
iods. Thus, social science, instead of assuming ethnicity as a constant,
should seek to explain‘its variations. It is therefore more fruitful.to
examine how the program has affected not only Malays and non-Malays as a

whole, but also the different classes within each community.

Economic Growth

We shall begin with the impact on the non-Malay communities as a
whole. The economic growth of non-Malays, measured in terms of ownership,
occupation, and income, has not stopped, although it has slowed down
compared with that of the Malays. In terms of the overall share ownership
of thé corporate sector, the rate of growth for the non-Malays between
1971-80 was 18.8 percent compared with thatlof Malays, which was 31.4
percent; non-Malays' share of corporate ownership increased from 34
percent to 40.1 percent, while the Malays' share increased from 4.3

percent to 12.4 percent during the same period (see table 5). In terms

¢
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v Table 5 .

Ownership and Control of the Corporate Sector, by Ethnicity

1971-1980
1971 1980 ' Annual
o . % % Growth Rate
1972-80 (%)
Malaysian residents 2,512.8 38.3 13,817.8  52.5 20.9
Bumiputras 279.6 4.3 3,273.7 12.4 31.4
Other Malaysians 2,233.2  34.0  10,544.1 40.1  18.8
Foreign residents 4,051.3 61.7 12,505.2 47.5 \>13.3
Total 6,564.1 100.0  26,323.0 100.0 16.7
Scurce: Fourth Malaysia Plan, 1981-85, p. 62.
) '
' Table 6
-Number of Contractors Registered with the Ministry of Work and
vtilfties, 1970, 1981
‘ 1970 1981
Class Bumiputra Non-Bumiputra Bumiputra Non~Bumiputra
A-C 37 339 343 1,035
D-F 1,874 3,138 5,673 2,494
Total 1,911 ' 3,477 6,016 3,529

Sources: Adapted from (a) Adam Ismail (1974/75): Tables 1-8; (b)
Star, September 4, 1981.
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Size Distribution of Household Income by Ethnic Group, Peninsular Malaysia, 1957-76

Table 7

MALAY HOUSEHOLDS CHINESE HOUSEHOLDS INDIAN HOUSEHOLDS ALL HOUSEHKOLDS
Income Share: [1957/8 1967/8 1970 1973 1976 |1957/8 1967/8 1970 1973 1976 |1957/8 1967/8 1970 1973 1976 [1957/8 1967/8 1970 1973 1976
s
Top 5% 18.1 22.2 23.8 22.7 n.a. |19.2 19.9 25.4 18.8 n.a. |19.4 22.3 28.4 25.6 n.a. |22.1 231.6 28.1 26.4 'n.a.
Top 20% 42.5 48.2 51.3 50.8 n.a. {46.0 46.7 52.3 48.6 n.a,. |43.6 48.1 53.6 51.3 n.a, |4B.6 51.3 55.9 53.7 61.9
Middle 40% 37.9 314.8 35,7 35.5 n.a. |35.9 36.3 33,5 35.5 n.a. 136,6 35.6 31.5 33.7 n.a. |35.5 34.4 32.5 34.0 27.8
Bottom 40\ 19.6 17.0 13.0 13,7 n.a. |18.1 17.0 14.2 15.9 n.a. (19.8 16.3 14.9 15.0 n.a. |15.9 14.3 11.6 12.3 10.3
Mean Income 140 63 172 222 529 {302 349 381 444 1247 j243 260 301 365 519 215 240 264 324 801
) 1
Median Income |112 120 122 n.a. 357 |223 261 269 n.a. 623 |lBB 191 195 n.a. 232 |]156 154 167 n.a. 319
Gini Ratio .34 .40 .46 .45 .47 |.38 .39 .46 .42 .58 [.37 . 40 47 .44 .49 |. 412 . 442 .502 .50 .567
Theil Index 21 n.a .40 .36 .44 |.25 n.a. 39 .31 .73 23 n.a. .39 .35 .50 {.295 n.a. .476 .43 .709
Source: K.S. Jomo and Ishak Shari, 1981l: 215-16.
n.a.: not available
4
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of occupation, again the rate of upward mobility among the Malays is much
higher than the non-Mala_ys; however, the’ non-;lala;s are -still a little
ahead of the Malays in the professional-technical and administrative-
managerial categories (see table 1). Measured by median household income,
Chineserincome is still almost twice that of Malays, but Indian income has
fallen behind that of the Malays (see table 7).

Moving beyond the aggregate level, we find that the program has
differential impact on the different classes in the communities. It has
affected the lower echelons most negatively. Taking .the aciuisition of
business licenses in the construction industry as an examplé\,\We find that
the squeeze is felt most keenly by the small businesses. Table 6 ;hows
that between 1970-81, the number ofﬂ”non-Malay small contractors (cate-
gories D-F) fell from 3,138 to 2,494;17 whereas the number in the big
contraétors category (A-C) increased threefold, from 339 to 1,035. oOn
the other hand, the number of Malay small contractors rosz from "1,874
to 5,673 in the same period. "'As Q result, Malays account for_ 70 percent
of the small contractors while non-Malays for 75 percent of the big
cont:ractors.18 " Competition between the Malays and non-Malays tends to
be sharpest in the small business sector whex:e" opportunities for joint
venture and cooperation are limited,' given the market and capital con-
straints that small businesses face.’ Consequently, the probability of
ethnic tension, arising out of ccmpetition, among small businessmen would
tend to be higher. , s

Oon the other hand, there is evidence to show that the relations
between the non-Malay and Malay big businessmen are more collaborative.
It is ‘found that practically all the successful Malay big businessmen
have joint‘ventures with either local or foreign non-Malay partnerships.‘
We need to illustrate with only two such cases: (1) Harun bin Dato Musa
Ibrahim, one-time acting high commissioner of Malaysia to Singapore,
left the civil service to start his own company and now a successful

businessman is of the opinion that he has "more in common with Ah Kow

20

the businessman than with Ahmad the fisherman” (Malaysian Business,

March 1977:63). (2) Tengku Ariff Bendahara, a younger brother of the
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present Yanyg di-Pertuan Agong, heads a conglomerdte of more than a dozen
companies. His first involvement in the construction business came in
1972 with the establishment of Tab-Faiyin Corporation, a joint venture

with Fai Yin Engineer Work, a ¢hinese firm (Economic Bulletin, March

1976). The relation between the Malay and non-Malay big businessmen is
symbiotic; just as the promineﬁt Malay politician or civil servant with
influence is sought after as a directof, s0 the non-Malay businessman who
has dapital and entrepreneurial know-how is courted as a partner by the
Malay who wants to establish a big business. As a result, despite a
certain degree of discomfort that the noh-Malgy big businessmen .feel
about the New Economic Policy, many of the more prominent ones have,
in fact, benefited from it, particularly through the vehicle of joint
ventures. The percentage of joint-venture establishments increased from 9

percent to 28 percent in the industrial sector betwggn 1970-75 (Malaysia,

1981:64).

Education

Another area where -non-Malays aré'adéersely affected and have reacted
strongly’ is in education. Educational opportunities for non-Malays,
particularly at the tertiary %gvel, have shrunk enormously; in 1970,
non-Malgys formed 60 pétceht}‘o?t the total enrollment in local univer-
sities; in 1980, the percentage dropped to 27 percent, while that of the
Malays ‘rose from 40 percent to 73 percent (Malaysia, 1981:352). Besides
the drastic decline in hlgher-educational opportunities for non-Malays,
the graduali introduction of Malay as the medium of instruction to all
gove}pment-aidéd schools has alienated further the non-Malays. All
Engii;hvmediqm schools have been converted into Malay-medium schools; and
while ,Qﬁinese and Tamil scho;ls are still allowed at the primary and
seconfgry level, they are discouraged. At the tertiary level, the govern-
ment #n 1981 turned down a request by the Chinese to establish a private
university with._Mandarin as the medium of instruction. The issues of
language and.education have become a fertile ground for breeding Chinese

chauvinism, in large part a result of the government's policies. If the
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limitations placed on non-Malays to acquire an education in their own
language were compensated for by an increase in eddcat;onal and employment
opportunities for them, the level' of dissatisfaction éxperiénced by the
non-Malays would be reduced substantially. However, the government has
done the opposite. Non-Malays who have accepted Malay as the national
languége and attended Malay-medium schools still find themselves discrimi-
nated against in terms of job and higher-educational opportunities. Under
such circumstances, people can be expected to react by clinging to the one
last asset they have, i.e., their cultural heritage. The keen sense of
cultural deprivation that non-Malays feel today cannot be understood apart

from the economic deprivation that they face.

Inequality
The whole strategy of the government, particularly as embodied in the

Malay Special Rights Program, has been to redress ethnic inequality rather
than inequality per se; this despite the studies that show that the former
accounts for only 10 to 20 percent of total inequality in society (Anand,
1973; Kusnic and Da Vanzo, 1980). In essence, the program reproduces the
class structure presently found in the non-Malay communities on to the
Malay society. It is therefore hardly surprising that the government's
development efforts have worsened income distribution not only for the
whole society but also within each community and particularly among ;he
Malays. Table 7 shows the distribution of household income between 1957
and 1976.21 Despite the slight fluctuations, the trend is unmistakably
one of secular increase. Inequality among the Malay households was
increasing most rapidly from 1957 to 1973 and then slowed down slightly in
1976. In 1973, the top 20 percent of Malay households took 50.8 percent
of the total Malay income, compared with 48.6 percent,and 51.3 percent
for the Chinese and Indians respectively. We have discussed how the
middle- and upper-class Malays have been in the best position to take
advantage of the program and how it has resulted in increased ethnic

tensions between the lower sections of the population who have to compete

harder for the same resources.
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Inequality within the OMalay community has produced ruptures among
themselves, a trend much feared by the ruling Malay party (UMNO), wﬁich
has with increasing frquency appealed to the Malays to remain unitéd.
This conflict is manifested in several ways, some more direct than
others. For example, organizations like the state Malay Chambers of
Commerce that. represent primarily the interests of small Malay businessmen
have criticized government policies that favor big businesses - In- a
more indirect way, the diSenchantment of some Malays is expressed tﬁrough
fundamentalist religiéus movements that are gaining popularity among
the urban and middle-class Malays. While considerable research is ¢till
required to understand the exact nature of these movements in Malaysia,
' it is ins;;uctive to note parallel developmenté in Iran aﬁd Indonesia,

where such movements often spearhead the int8rests of the petty bourgeoi-

sle (Fischer, 1982; Robison, 1978).

Social Harmony

Fiﬁally, we shall consider the impact of the Malay Special Rights

Program on social harmony. It is an avowed aim of the program to re-

structure society so as to achieve national wunity. what has been the
actual_effect? . ,
Before answering this question, two related issues should be con-
sidered. First; an affirmative action program is but one aspect of the
larger problem of changing the exiéting unequal distribution of resources
between groups in a society. When resoyrces are unequally distributed
between social §roups according tolgurely econémic criteria, we refer to

the resultant system as class structure or class stratification. Here,

horizontal layers, i.e., social classes, whose boundaries are permeable
depending on the degree of social mobility, are vertically or hierarchi-
cally arranged. This may be termed the vertical dimension of differentia-
tion. on the other hand, when resources are unequally distributed ac-

cording to noneconomic criteria such as ethnicity or sex, we get ethnic
or sexual stratification. Ethnic and 8sexual divisions in soclety are

basically horizontal differentiation.
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However, when certain ethnic or sexual groups are not only dif-
ferentiated and segmenteé but also hierarchically slotted into the
stratification system of sooxety, then they also assume a vertical dimen-
sion. That is, they-are both segmented 'and hxerarchxcal ‘(Hechter, 1978);
ethnic and class membership tend to overlap. Affirmative action programs
in general only aim at removing the segmentation aspect, i.e., dispersing
the ethﬂ;c groups into various classes, without gliminating the hierar-
chical dimension:  inequality as a whole. , ‘

' The second reiated issue is whether it is possible to avoid conflict
and dissent when the existing unequal Aistribugion of Vresodrces in a
society is either maintained or changed--a dilemma faced by Malaysia for
which there .is no easy solution. It is unlikely that there'can be social
harmony if the problem of ethnic inequality in Malaysia were noE redreséed.'
It is‘also unlikely that those that are negatively affected by any change .

t in the redistribution process ‘will' not create conditions of conflict.
The question, therefore, is not how can we avoid social costs, but how
. can we mihimize them and who is to bear them? Thus far, redistribution
has stopped at the point of ethnic redistribution without touchiﬁg the
problem of inequality as a whole. ‘

In this strategy, the groups that bear the social costs are the
lower claqses of ail communities, particularly the non-Malays, while the
fruits aée enjoyed by the upper classes of all communities, particularly
the Malays. Equ;hetmore, such a strategy does not minimize social
conflicf, it only exacepbates ethnic tensions among those who bear the
costs, thus making the’ goal of hational unity more elusive. The alterna-
tive strategy of redressing hoth ethnic and class stratification at the
same time has not been adopted not because it is socially unfeasible

but because it is politically unacceptable to'thése in power.

Conclusions

ﬁalaysia's affirmative action program, legally constituted as Malay
Special Rights, stands as one of those rare cases of success,. if success

<

is measured purely in terms of the extent to which it has brought about an
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improvement in the economic position of Bumiputrés.22 Advances made bﬁ
Bumigutras in the fields of education, employment, occupational mobility,
ownersh}p of small businesses, as well as large corporations, have been
impressive and, in some cases, have even sqrpassed that of the non-Malays.
This success can be attributed to the political hegemony that the Malays
enjoy and are able to use to promote the Malay Special Rights Program.
The same seccess, however, cannot be claimed for the objective of
creating a harmonious and unified society. On the contrary, Malay Special
Rights has remained the most contentious issue, threatening constantly t&&
tear the fabric of society apart. The racial riots of 1969 were fundamen-
.tally related to ip; the Malays were unhappy because it was not producing
enough results, the non-Malays, because it had gone too far. Following the
riots, the Malays, because of their political hegemony, managed to give
the program a further boost, thereby aiienating the non-Malays even more.
It does not appear that the affirmative action program, as is pres-
ently conceived in purely ethnic terms, could contribuyte to social unity
because the conventional idea of a minority that is discriminated against
politically, economically, and socially does not apply to Malaysia. While
Malays a;efeconomically disadvantaged, they are politically superior, and
the opposite is true - for the non-Malays. Thérefore, who constitutes a
minority and should receive special assistance is ambiguous. But if the
primary purpose of any affirmative action program is social.and_economic
justice and re{isttibution in favor of £he discriminated, as it should be,
' then the primary consideration for.receiving assistance should be based on
need, a universalistic criterion, rather than ethnicity, a particularistic
trait. Unless the govefnment is willing to use this yardstick, its

economic boon will also prove to be its social bane.
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NOTES

1. In this paper, the terms "Bumiputra" and "Malay" will be used inter-
changeably. for two reasons: (a) the concept of Special Rights was
meant originally for the Malays; other native groups were only added
later, and the term "Bumiputra" was coined to include them; (b) Malays:
still form the majority of Bumiputras, and the program b‘gnefits them
most. '

2. Even though the legitimate rights of other communities are mentioned,
no guidelines are specified so that the phrase does not carry with it any
substantive content. )

3. A slight concession was' made by allowing the implementation of
Article 153 to be questioned.

4. Means (1972) has a good discussion on the history of special Rights,
and I have availed myself of some of his ideas.

5. It has been argued that colonial rule strengthened the position of
the sultans in the following ways: (a) it assured them of a stable and

increased income; (b) their claim to superior proprietary ownership of all
lands was given legal status; (c) their power vis-a-vis the local chiefs
was enhanced.

6. For a detailed discussion of . the Malay Reservation Enactment, see
T. G. Lim, 1977:106 and D. Wong, 1977:chap. 13.

7. This, however, did not mean Malays benefited most from colonial
educational policies. On the contrary, non-Malays were best able to take
advantage of the English education offered as they were located princi-
pally in towns. 1In 1901, of the total number of boys enrolled in English
schools in the Straits Settlement, only 5.2 percent were Malays, 59
percent Chinese, and 21 percent Indians (Loh, 1975:51).

8. It needs to be emphasized that the bulk of the economy was not owned
by non-Malays but by foreigners. :

9. The Alliance Party won the first federal elections in 1955 and
became the ruling party. It is an intercommunal party, made up of three *
communally organized parties--UMNO (United Malay National Organization),
MCA (Malayan Chinese Association), and MIC (Malayan Indian Congress).

10. The Malayan Civil Service is considered the most prestigious and

powerful section of the public service. 1Its high-level officers parti-
cipate in top-level policy-making processes (Tilman, 1964: chap. 5).
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11. MARA is just one of the numerous government agencies providing
scholarships. Every state government, as well as numerous federal

government agencies, has its own scholarship schemes.

12. The terms "Ali-Baba" and "Ali-John" refer to a partnership in which
one party, Ali, representing the Malay, is a sleeping partner who allows
the non~Malay partner to run and control the business.

13. This problem also has its historical roots where the Malay aris-
tocracy's involvement in business took the form of leasing mining or
planting rights to Chinese businessmen for a tribute.

14. See the studies of Popenoe (1970); Charlesworth (1974); Abdul Aziz
(1977); Abdul Ghani (1980); and the various reports of the Bumiputra
Economic Congresses. '

15. While Malay businesses receive loans from Malaysian Industrial .

Finance Ltd. (MIDF), its major’ emphasis is to grant industrial loans
without regard to ethnicity (at least before 1969).

16. See the Malaysian government publication, Towards National Harmony,
Kuala Lumpur, 1971.

17.. This negative growth is because non-Malays could not receive con-
tracts for projects under category F. Hence there were no category F
non-Malay contractors. The increase in the number of non-Malay contrac-

tors in categories D-EX is marginal. y

18. We do not know what percentage of the non-Malay contiacto;s are
foreign contractors. However, the rather significant increase in the
percentage of foreign capital in construction industry from 5.9 percent to
28.6 percent may indicate that it is substantial (Malaysia, 1981:64).

19. See the profiles of Malay businessmen in Malaysian Business, January
1; August 1978; March 1977; and Economic Bulletin, March 1976.

20. "Ah Kow" and "Ahmad" are common Chinese and Malay names respectively.
N

21. It has been pointed out that while the data for the different years
are not strictly comparable, given the different samples and methods used
in the studies, they can be used to identify the secular trend (Snodgrass,

1980).

22. Even this economic "success" has to. be qualified because of the
increasing inequality that has occurred within the Bumiputra comquity.
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" AFFIRMATIVE ACTION: THE SCHEDULED CASTES
AND THE SCHEDULED TRIBES

B. Sivaramayya

A distinctive featurg of the Constitution of India is its provisions
providing for "reservations" ("quotas"™ in the American parlance) in favor
of two disadvantaged groups, namely, the scheduled castes and the sched-
uled tribes. These reservations exist: (1) in 'the state legislatures and
the union legislature or Parliament, (2) in services under the states, and
(3) in educational institutions. In additibn, some states have reserva-
tions in services under the state and in educational institutions in favor
of other backward cl#sseél Reservations coupled with other welfare pro-
grams constitute the core of affirmative action for thé uplift of these
groups . The aspects relating to affirmative policies and programs in
favor of the scheduled castes and scheduled tribes will be considered in

this paper.

Background

As pointed out by Beteille, the scheduled castes and the scheduled
tribes share the common disabling feature, that is, “exteriority."1 But
the nature of exteriority from which they suffer differs in its origin
and practice. The scheduled castes suffered from segregation and the

scheduled tribes from isolation. The need for protective discrimination

-or affirmative action in the case of the former arose because they were

the victims of the practice of untouchability and other forms of social
injustices. “Untouchability™ is traced to a verse of Manu2 that says:
"But the dwellings of Chandalas and Svapakas shall be outside the village,
they must be made Apapatras, their wealth [shall be] dogs and donkeys."3
Apapatras in this verse means that the vessels used by them should be
destroyed.

Many causes gave rise to "untouchability."4 Of these two deserve

special mention. Persons engaged in unclean occupations like scavenging,
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flaying of animals, and tanning became untouchables; and the offspring
of a prohibited marriage--a Brahmin woman and a Shudra man, for example
-=-were expressly stated to be unt.ouchables,5

The later social practices served only to increase the social
disabilities of'uhtouchables. Even though Manu did not say that the
shadow of an _untouchable was polluting, it was so \c’onsidered in later
times, at least in some regioﬁs. The untouchables could not draw water
from the wells and tanks used by the caste Hindus. They were denied
the, use of public roads and tiansport; their women could not dress in
the manner other Hindu women did, nor could they wear jewelry. Over

centuries, they were confined to occupations that were low paid and

considered unclean. . The agrestic slavery that prevailed in some regions

was largely confined to the untouchables and tribals, which served to

aggravate their disabilities. Their share in agricultural land, which is
the key to Indian economy, was negligible. '
The “scheduled tribes can be classified broadly under three main

grohps. First, the tribes living in the north and northeastern zones in
the valleys and in the eastern frontiéks of India. Second, tribes in-
habiting the central belt of hills and plateaus along the dividing line
between peninsular India and the Indo-Gangetic Plain, and, third,tribes
dispersed over the extreme corners of southwestern India in the Lills and
covering portions of the Ghats. According to anthropologists, these
tribes fall into three distinct racial types. The tribes belonging to the
first category belong to the Mongoloid type, the second to Australoid, and
the third to Negroid racial groups. They constitute about 7 percent of the
populafion of India and speak 106 mother tongues. The tribals who were

living in inaccessible regions were cut off from the main currents of
. ¢

development and were exploitéd by the more advanced people of the plains.

Constitution and Affirmative Action

The Indian Constitution is conspicuous in that the duty of the

state to uplift the weaker sections of society, like the scheduled

castes and the scheduled tribes, has been built into the provisions

.
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of the Constitution, instead of leaving it to the administrative pol-
"icies and their approval by the judiciary. The géneral spirit ‘behind
\the concern of the COnéiitution_fOt weaker sections is reflected in
the directive principle of the state policy laid down in Article 46,
- which states: "The Staf.e shall promote with special care the educational
and economic interests of the weaker sections of the people, and,- in
particular, of the Scheduled Castes and the Scheduled Tribes, and shall
‘ protect them from social injustice and all forms of exploitation."6
Services under the state became the focus of attention for historical
and economic reasons.’' In the south, in the province of Madras and in
the native state of Mysore, the governments fixed quotas for services
under the government on the basis of populations of castes. The policy
was referred to as the communal G.O.Q- (government order). The avowed
object of the policy was to break 'the dominance of the Bra‘hmin community
in the services. Therefore, there was a natural iﬁclination to adopt
that ca.ste-based precedent in the case of scheduled castes and scheduled
tribes. The .undeveloped nature of the country's economy at the time of
independence and the dominant role of the state enterptise,7 subsequent-
ly, made teservatiéns almost the sole option before the founding fathers

of the Constitution and thé policy-makers who came after.
Article 15 of the Constitution, which prohibits discrimination, says:
“The State shall not discriminate any citizen on grounds only of religion,
race, caste, sex, place of birth or any of t.hem."8 The word "only'; in
the article is significant, for it is open to the state to discriminate on
grounds lilse poverty. To remove the barriers of constitutional challenge
to protective discrimination in favor of disadvantaged groups, Clause 4 of
the article provides: “Nothing in this article or in cl. 2 of Article 29
shall prevent the State from making any special provisions for the ad-
vancement c:f any socially and educationally backward classes of citizens,

or 'fof the Scheduled Castes and the Scheduled Ttibes-"9

Article 16 guatantées equality of opportunity in services under.
the state.lo To facilitate the implementation of policies relating

. to reservations, Clause 4 of that article provides: "Nothing in this
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article shall prevent the State from making any provision for the reser-
vation of appointments or posts in favour of any backward class of citi-
zens which, in the opinion of the State, is not adequately represented in
the services under the State_."ll

The specific enactment of provisions,felating to reservations under
the Constitution has one positive aspect. The policy itself has been
rendered immune from an atttck on its constitutionality on the grounds
of offending equa;ity befote the law. The reservations have been held
to be "reasonable classification."12 The attacks are directed not on
the principle but on the modalities pertaining to its execution. The
position may be contrasted with that in the United States in 'which the
Supreme Court observed: "preferring members of any one group for no
reason other than race or ethnic origin is discrimination for its own
sake. This the Constitution forbids." > '

The concern of the Constitution for the uplift of the scheduled
castes and the scheduled tribes ‘once again finds expression in Article
335, which states that "the claims of the Scheduled Castes and the Sched-
uled Tribes shall be taken into consideration, consistently with the
maintenance of efficiency of administration in the making of appointments

to the services and posts in connection with the Union or of-a State.”l4

Reservations in Legislatures'

Under the constitutional scheme, only members belonging to the
scheduled castes or the scheduled tribes can contest for the resarved
seats, but they are chosen by the general electorate. Thus a candidate
contesting for a reserved seat must, apart from fulfilling the qualifi-
cations required of a general candidate, belong to specified castes
or tribes. ‘

Formerly, the constituencies were double-member ccnstituencies.
A voter was given two ballots. In the counting of votes, no distinction
vwas drawn between the general and the reserved seat. The only limitation
was that of the two members declared elected, one should belong tc the

specified caste or tribe. In other woirds, a reserved candidate, even
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though he secured fewer votes than an unsuccessful candidate contesting
for the general seat, would be deemed to have been elected. But if both
the reserved candidates secure higher numbers of votes than the general
candidate, they would be deemed to have been elected. In V. V. Giri v.
D. S. Dora,15 two candidates who filed their nominations for the re-
served tribal seat only secured more votes than the candidate standing for
the general seat. They were declared to have been elected, one for the
general and the other for the reserved. The Supreme Court, interpreting
the relevant section of the Representation of the ' People Act (1951),
upheld the decision, To overcome such cases, the double member constitu-
encies have been abolished and replaced by single member constituencies.

As to the number of seats reserved in the case of scheduled castes
nr the scheduled tribeé in the House of ?eople (Lok Sabha), Article
330 says that it "shall bear, 58 nearly as may be, the same proportion
to the total number of seats allotted to that state in the House of People
as the population of the Scheduled Castes or of the Tribﬁg as the case may
be (in respect of which seats are so reserved) bears to the total popula-
tion State."16 However, in states or union territories where they
constitute a majority, the scheduled tribes are not entitled to any
reservations in the legislature.

Originally, the reservations in legislatures were to expire after
20 years. But they have been extended to a period of 40 years by émend-
ments in 1969 and 1980.

Problems of Group Membership

The benefits of affirmative action have been conferred on groups.
Article 341 empowers the president to specify by a public notification
"the castes, races or tribes or parts of dJgroups within castes, races
or tribes" as the scheduled castes for purposes of the Constitution.17
The notification with respect to a state should be made after consulting
the governor of the state. Article 342 provides for a similar notifica-
tion with respect to the scheduled tribes.18 Pursuant to these powers,

the Constitution (Scheduled Castes) Order, 1950, and the Constitution
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{Scheduled Tribes) Order,.1950, have been passed. Of these the forqer

deserves attention.

The Constitution (Scheduled Castes) Order, 1950, now gives a list

., of 1,041 castes in its schedule.19 The first point that deserves at-

tention ise that only "Hindu" and Sikh scheduled castes can claim the
benefits of reservation. On thié, Paragraph 3 of the order states that
"no person who professes a religion different from the Hindu or the Sikh
religion shall be deemed to be a member of the Scheduled Caste."” The
Supreme Court held that the order of the president is cunclusive-20

An enigma underlying the above provision needs notice. The Sikh
religion, like Christianity, does not believe in the caste system.
But in spite of this, among the Christians of the south and among the
Sikhs, the Hindu social practices relating to caste have permeated.
Thus, caste distinctions‘are observed by the followers oé these religions
to a considerable extenﬁ, even though it is opposed to their respective
theologies. But only Sikh sche: uled castes, apart from the Hindu sched-
uled castes, are entitled to the benefits of reservation. This anomalous
exception has its basis on the demands made by the leaders of the Sikh
comnunity at the time of the framing of the Constitution and concessions
made at that time.21 Alexander uotes that Pulayas (the scheduled caste
converts to Christianity in Kerala) have come b@ck to the Hindu fold to
avail themselves of the benefits of reservations.22

Buddhism does not recognize the caste system. Dr. ambedkar in his
later years became a Buddhist and urged his followers to become Buddhists.
At his behest, many renounced Hinduism and adopted Buddhism. The question
arose as to whether a person converted to Buddhism ceases to be entitled
to the benefits of reservation. It should be noted that the term "Hindu"
in its wider sense includes not only persons who are Hindus by birth, but
also those belonging to its reformist offshoots like the Buddhists,
Jainas, Sikhs, Arya Samajists, etc. It is in this wider sense that
all legislations dealing with topics like marriage, divorce, adoption,
succession, apply the term. In Punjab Rao v. Meshram, Meshram, who was

a member of a scheduled caste, declared in public that he embraced
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Buddhism.23 He later contested a reserved seat and won. His opponent
challenged his eleccion on the ground that Hindu scheduled castes alone
are entitled 'to contest for reserved constituencies; and that Meshram,
having'become a Buddhist, ceased to be a scheduled custe. The Supreme
Court accepted the plea and held the election void. It also held that the
term "Hindu" in Paragraph 3 of the order ﬁad been used in a narrow sense;
and that it was immaterial in itself that this conversion was not in
strict compliance with the formalities.

Mr. Raj Bhog undertook a fast to make the government change the rule.
But the then union home minister, Shri Charqp Singh, was opposed to the
extension of benefits of reservations to the neo-Buddhists on the ground
that some neo-Buddhists will be entitled to the benefits, while others
would not. This he pointed out would mean the introduction of a caste
system among the neo-Buddhists.24

The existing reservations in favor of ethnic groups have given rise
to other problems relating to membership of the group even in the absence
of renunciatior; of the faith. Formerly, the rule that the bride and
the bridegroom should belong to the same.caste was adhered to, and viola-
tions of it were rare. Tribal groups also observed the'traditional
rules relating to prohibitioné in marriage. In the case of~c&ste groups
in particular, the changes in the law of marriage in 1946 and subsequently
in 1955 removed the presgisting' bars relating to caste.25 The grow-
ing interactions of tribals with nontribals have given rise to mixed
marriages. Similarly, under the traditional law for a valid adoption, the
caste of the person who was adopting and the boy who was being adopted
should be the same. (The traditional law recognized the adoption of boys
only and not of girls.) But considerations of caste in adoption have been
rendered wholly irrelevant under the'Hindu Adoptions and Maintenance Act
of 195¢. - The question that has arisen before the courts is-this: When a
member belonging to a scheduled caste marries a woman who is not a member
of the scheduled castes, or when a member of a scheduled tribe marries a

woman who does not belong to the scheduled tribes, is the woman entitled

to the privileges of reservation? We are here primarily concerned with

48



the position of the wife because her social status in India as yet follows
that of the husband. Sihil;rly, a quesFion has arisen when a person who
is a member of a scheduled caste adopts a boy or girl who is not a member
of a scheduled caste. Is the adoptee entitled to the benefits of reserva-
tion? These questions need to be considered not only with reference to
the short-term objectives of distribution of benefits of reservation and
the prevention of their misuse, but also in the light of long-term goals
of promotion of fraternity, which find explicit mention in the preamble
to the Constitution.

In Urmila Ginda v. State, Urmila, a lady belonging to a high caste,

married Fl. Lt. Ginda, a member of a scheduled caste.z6 She applied
' for a post and she was placed second on the list of selected candidates.
But she did not get the job. On making inquiries, she was told that
the post was reserved, and that she, being a member of a higher caste
herself, could not be given the post merely on the ground of her ﬁarriage
with a scheduled caste person. A single judge of the High Court who heard
the writ petition was of the view that she was not entitled to any relief.
The judgment gives two reasons as to why a person belonging to a higher
caste could not be considered for a post reserved for the scheduled
castes. First, there is the possibility of the abuse of the provision
that enables a person of a higher caste to be considereéd as a scheduled
caste. Second, it enables a person who is not subjec?lto the same kind of
social and educational backwardness to compete for the post. But viewed
from the point of social change, such marriages deserve encouragement. A
report of the Commission for Scheduled Castes and the Scheduled Tribes,
submitted in 1979, recommended that where one of the spouses is a member
of a scheduled caste and the other is not, some concessions in recruitment
to services may be given to the nonscheduled caste spouseb-2

In Khazan Singh v. State, Khazan Singh, who was a Jat, a nonsched-

28
uied caste, was adopted by Kishan Lal, a member of a scheduled caste.
He secured a scheduled caste certificate on the basis of the adoption
and obtained a job as a subinspector of police. Subsequently, his ap-

pointment was canceled on the ground that he was not a member of a
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scheduled caste by birth. The learned judge in the main relied on the
language of Section 12 of the Hindu Adoptions and Maintenance Act, 1956,
which says that an adopted child shall be treated as a child of the

adoptive father or mother “for all purposes." Therefore, full effect was .

given to the statutory provision. Referring to the possibility of abuse,
. e '

he stated:
The worst that could be said is that borrowing a leaf from the
"tax-planner's®™ note~book in regard to the permissible, if not
exactly laudable, practice of taking advantage of logp hole in the
law, the petitioner has done a bit of "career~planning." Since it is
lawful, if it has the legal effect for whlich he contends it has to
be civen effect to and it is not permissible to refuse ‘to give the

legal effect because the course was 2gdopt:ed by the petitioner to
obtain the post in Government service.

»”

Ranganathan, J., further added:

There could be adoptions in the other directions as well and also
adoptions with the more laudable object of promoting social harmony
e« « « « In the long run it may be found that the principle contended
for by the petitioner in the present case may not be really opposed
to the object and scheme of the Constitution in regard to reservation
for Scheduled Castes and Scheduled Tribes. On the other hand if
genuine adoptions, both ways, become frequent' they may eventually
lead to the‘ﬂfvelopment of that social equality at which the Consti-

tution aims.

On the other hand, the Elayaperumal Committee (as popularly called)
voiced its concern a: fake adoptions as a device to ew.rade the policy
behind reservations. It noted that out of 28 sgeats reserved for the
scheduled castes in 1968-69 in Rajasthan, 16 were taken by those who
had secured scheduled caste certificates on the basis of adop'n:i.ons.31
The committee noted further that according to reports received by it,
the practice is prevalent in the states of Uttar Pradesh and the Punjab.
It recommended that scheduled caste certificates should not be issued

to nonschlreduled castes on adoption.

Conceptual Basis of Reservations

LY

what has been noted before leads to the question as to the conceptual

basis behind reservations. A judge of the Supreme Court of India referred

to reservations as a "conceptual disaster area."32
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Nickel, in the context of the Defunis case, referred to three "prin~
ciples" in juslifiéation of affirmative action progtaqp,33 namely, the
compensatory principle, the distributive justice principle, ' and the
utility or welfare principlé: In the Indian context, the fbllowing
principles should be notéd: (1) compensatory principle--that is, compen-
sation for' past injustices; (2) protective principle--protection of the
weakgr,ééctions of the community as envisaged in Artlcle 46 of the Consti-
tution; (3) proportional equality; and (4) social justice, ulider which’
concepts of distributive justice and utility are included to a .large
measure, if nsélwhorly. _

Gross raised forceful'quqctions to the'principle of compensation
as a justification for reverse discrimination or affirmative programs.34
The 'basic quesﬁiops are as Guzzardi put it: "On which sons should
the sing of the fathers be visited? And for how many generations?"35
The compensation_ig‘not to the actual victims, nor is it given against
the actual perpetuators of the social injustices. fhese are valid
arguments in the Indian context, also. The compé&sation principle
can have validity, if at all, in the case of scheduled castes only,
but not in the cases of other groups liﬁe the scheduled tribes or other
backwgrd classes. But the fact that ex-untouchabies who became converts
to Christianity or Buddhism or some other religion are not entitled to
‘avail of the benefits of affirmative action shows that the policy is not
based on compensation. Further, tﬁe cost or burden of réservations falls
upon Muslims and Christians who were in no way résponsible to the histori-
cal injustice committed against the scheduled casﬁes: As ﬁeteillé-points
out: "Protective discrimination can and should se;k to satisfy present
needs; it can do nothing to repair past iﬁjuries."36

The protective principle merits atténtion in view of the broad
directive of Article 46, which states that "the Ségte shall promote with
special care the educational and economic interests of the weaker sections
of the people, and, in particular, of the Scheduled Castes and the Sched-

uled Tribes, and shall protect them from social injustice and all forms of

exploitation.” Also, the words "protective discrimination" have gained
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currency in academic writings to denote affirmative programs. If the
protective principle is understood in its wider sense as protection from
all forms of social injustices, then it falls appropriately within the
principle of social justice. But if we view the principle in a narrow
sense as involving the situations of exploiters and exploited or even
privileged and ndnprivileged in Ihdian society, then reservations cannot
be viewed as involving "protection" of some groups. For, in reservations,
whethér they pertain to jobs or seats in educational institutions, we come
across individuals competing for poéitions, which is different from
situations involving exploiters and exploited. It ought not be overlooked
that there are some in the nonpreferred groups who have disadvantages
similar to those in the.preferred groups. Further, even those who are
economically better off among the scheduled castes and the scheduled
tribes are entitled to avail themselves of the benefits by virtue of their
membership in the group. Thus, the protective principle cannot be con-
sidered as the basis of reservations.

Mathew, J., in his opinion in State of Kerala v. N. M. Thomas,37

relied upon the principle of proportional equality as the basis for

reservations. He referred to the decisions in Griffin v. State of Illi-

n01338 and Douglas v. State of California.39 He also noted the state-

ment of Justice Harlan in Griffin's case that "the real issue . . . is not
whether Illinois has discriminated but whether it has a duty to discrimin-
ate.”" Mathew, J., stated:

There is no reason why this Court should not also require the state
to adopt a standard of proportional equality which takes account of
the differing conditions and circumstances of a class of citizens
whenever those conditions and circumstances stand in the way of their
equal access to the enjoyment of basic rights or claims.

But the view is open to question. If proportional equality is the under-
lying principle, then there is no reason why the benefits of reservations
are.restricted to the Hindu and Sikh scheduled castes only; why they are
denied on conversion to faiths like Christianity and Buddhism and why the
poor among the forward groups are not entitled to them.

Mathew, J., in his opinion stated that the test of equality of
6ppor£unity is equality of result. More forcefully, some claim that the
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Constitution envisages it, and they justify reservations on that ground.
As regards this view, apart from what has beeﬁ‘noted before, it can be
said that: (1) equality of result does not ix%d an express mention in
the Constitution, and (2) even if it can be implied, there is no reason
why it should be confined to jobs only, and not to land, the most im-
portant resource in India, which provides livelihood fpr'70 pecrcent of the
population.41 )

The last conceptual basis‘zf reservations that'deserves notice is
sociél justice. Although the term "social justice" hag evoked caustic
comments,42 it finds a place in the preamble to the Constitution og;
India and in Article 38. 1In this context, a few points need mention. The
term "social justice" is compendiously used to denote socioeconomic
justice. ‘The words "distributive justice" -do not occur in the Constitﬁ-
tion. Therefore, the concepts';f distributive justice are covered in thé
rubric of social justice. '

Are groﬁps or individuals the target of affirmative action pro-
posals? The general impression is that the reservations existed in fAVOr
of groups. But a different note has been struck by Choudhari, J., of the
Andhra Pradesh High Court. After recalling the statement of Arthur
Koestler that classes are unreal and individuals are real, he added:

There are two other reasons: which prompt me to think that Article
15(4) in the ultimate analysis thinks of individuals only. Of them
one is that Article 15(4) forms an exception to the individual
fundamental right guaranteed to the citizens as an individual under
Articles 15 and 29. The exception could only deal with the same
subject matter of the main enacting clause. The other is that the
quality of backwardness can attach itself only to an individuak3and
therefore the subject of bagkwardness can only be an individual.

It should be mentioned that the concern of the learned judge is
that the scarce resources of the poor nation should not be used for the
discriminatory benefit of individuals who are already well advanced on the
gr;und that they belong to a particular group.

The principle of social jusiice as the basis of reservations is cap-
able of accommodating either of the views. It can to a greater degree
rationalize the existing position that the Hindu and Sikh scheduled castes

alone are entitled to benefits of reservations as backward classes. For
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alone are entitled to benefits of reservations as backward classes.
For in the case of Hindus, only the combination of social and economic
disabilities existed in their worst form on the basis of religion and

tradition.

gyalitaﬁiﬁé and Quantitative Agggc%s of Reservations

*In qieQ'of the»spécific:nentioﬂfin the provisions of the Constitu-
tion, the inherent validitf“pf réservations'gua reservations was never in
issue. On thezoiher hand, the issues centered around two questions: (1)
whether reservations should be confined .to initial. appointments only
or they should be extended to promotions also; and (2) what should
be the quaﬁtum or .extent of reservation?

The first q&estion was considered by the Supreme Court of 1India

in General Manager, Southern Railway V. Rangachari-‘M There a railway

employee challenged the directive of the general manager ordering the
/ -
reservation of selection posts in Class III railway service for the
benefit of the scheduled caste and the scheduled tribe employees. The

Supreme Court of India by a majority of three to two upheld the directive.

Delivering the majority opinion, Gajendragadkar, J., stated:

The condition precedent for the exercise of the powers conferred by
Article 16(4) is that the State ought to be satisfied that any
backward class of citizens is not adequately represented in its
services. The condition precedent may refer either to the numerical
inadaquecy of representation in the services or even to the qualita-
tive inadequacy of representation. The advancement of the socially
and educationally backward classes require not only that they should
have representation in the lowest rung services but that they should
aspirssto secure representation in selection posts in the services as
well.,

Reservations in promotions have given rise to much criticism and
dissatisfaction. Firstly, it has been stated that reservations in pro-
motions on the criterion of backwardness will demoralize the efficient and

hardworking members in the services and is inimical to efficiency in

services. Secondly, it has been urged that those who are holding a post

or a job cannot be considered as belonging to the backward classes and
therefore reservation in their fav?é is unjustified.

1
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A similar question was considered with reference. to admissions to

the postgraduate courses. In M. Narasimha Rao ‘v. State,46 reservations

in favor of backward classes in postgraduate medical courses were chul-

lenged. The reservations were upheld. But Choudary, J., doubting but

not dissenting, added:

Yet, I feel that a reservation in a post—graduate medical course on
the ground of educational backwardness may not constitutionally be
permissible because‘e7Medical Graduate ex-hypothesi loses his educa-
tional backwardness. :

As regards quantum of reservation Balaji v. State of szsore“'8 ‘is

the leading case on the point. Though the case primarily deals with
reservations in favor of "other backward élasses” (backward classes other
than those belonging to the scheduled castes 'and scheduled tribes), yet
one of the principles laid down in it was followed in reservations for the
scheduled castes and the scheduled tribes. There the government of Mysore
passed an order providing for reservation up to 68 percent in services and
in admissions to professional iﬁstitutions like mediéal schools in favor
of the scheduled castes, the scheduled tribes, and other backward classes.
The petitioner, an applicant to the medical course, challenged the order.
The Supreme Court inter alia held that reservation under Article 15(4) is
in the nature of an exception and therefore reserved seats should be below
50 percent.

The Supreme Court in Devadasan v. Union of India49 followed this

principle as to the quantum of reservation in posts. There the "carry
forward" rule applied by the central government was challenged. Under the
rule, if in any yea£ suitable candidates are not available from the
scheduled castes and the scheduled tribes to fill the reserved vacanciés,

the reserved vacancies would be dereserved and filled by open competition.

A corresponding number of reserved posts would be carried forward for the

next year. Under the rule, the unfilled vacancies of the scheduled castes

and the scheduled tribes could be carriel! forward for two Years preceding

the recruiting year. By the operation of the rule, it was possible that

54 percent of the vacancies would be filled by the reserved categories as

against 46 percent available to the general pocol. The court held that the

/

4
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'rule.stated in Balaji's case is equally applicable in the case of posts.
The majority of Jjudges in -Devadasan's case were also of the view that
‘Article 16(1l) lays down the general rule of equality of opportunity and
Article 16(4) (which provides for reservations) is an exception to it;
Subba Rao, J., expressed his dissent. In other words, according to him,
there is no limit as to the number of seats that may be reserved by the
state.

But the opinions in State of Kerala v. N. M. Thomasso cast a con-

siderable doubt on the principle laid down in Devadasan's case. There,
under the rules framed by the government of Kerala, exemptions for a
limited period were granted in favor of the scheduled castes and the
scheduled tribes employees from passing the departmen”al tests for pro-
motion to higher posts. The result was that out of the 51 posts of
upper-division clerks, 34 posts were filled by candidates belonging
to a scheéuled caste or a scheduled tribe who did not pass the-test,
and 17 were given- to those who passed the test. The Supreme Couit by
a majority of five to two upheld the validity of the rules. Ray, C.J.,
and Beg, J., upheld the rules 2? the ground that they conferred exemption
from passing the tests for a limited period only. But Krishna Iyer
and Fazl Ali, J.J., went further and stated that Article 16(4) is not
in the nature of an exception to Article 16(1), thus-expressing consider-

able doubt on the ruling in Devadasan's case. But in A.B.S.K. Sangh

(Rly) v. Union of India,51 the Supreme Court clarified that the "carry
forward" rule in the selection of scheduled caste and scheduled tribe
candidates should not in any given year be "considerably in excess of
50%." To this proposition the rider was added that "some excess will
not affect but that substantial excess will void the selection." The
Court held that the "carry forward" rule is valid not oaly with selec-
tion posts but also with promotion posts. They also upheld the cir-
cular that a scheduled caste or a scheduled tribe candidate gets one
grading higher than otherwise assignable to him, that is, if he is
"good," he will be categorized as "very good," and if "very good" as

"outstanding."”
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An Evaluation

Jobé and Positions. What is the impact of the policy of reservations

over a period of three decades? No doubt, the éhare of the scheduled
castes and the scheduled tribes in the services has increased. But
their share in Class I and Class II services is still’ much less than
their proportion in the populatioﬁ. Adoording t; the 1971 census,
scheduled castes constitute 15.04 percent of the total population of
the country and scheduled tribes 7.5 percént. The following figures,52
indicating their representation.in central governﬁent sérvices for the
years 1957, 1966, .and 1979, chosen at random, will giﬁénaqwindication‘
of the progress achieved in thiﬁ direction: '

Class I Services

Year % of Scheduled Castes % of Scheduled Trikes
1957 0071 0010 .

1966 . LT : - 0.52

1979 4.75 0.94

Class Il Services

1957 - 2.01 0.32
1966 3.25 : 0.27

1979 ' 7.37 ~ ' 1.03

Class I1l Services

1957 7.03 0.62
1966 8.86 1.10
1979 12.55 3.11 :

Class IV Services (excluding Sweepers and Scavengers)

1957 22.10 '2.44 .
1966 17.94 © 3.4l ‘
1979 19.32 5.19

Reservations apart from economic benefits give a measure of self-
confidence and esteem to the disadvantaged groups. But dependence on
government service alone is not in the interests of these groups. Certain
diversification in occupational patterns becomes necess&ry. The Reports of

the Commissioner for Scheduled Castes and Scheduled Tribes stress this

-
-
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aspect.53 Thus, licenses for running taxis and buses, and fér cafrying
on certain commercial activities, are given to- members of these groups.
.But reliance on the largess of the state has resulted in certain
' kinds of distortions and inadequacies. After all reservations are concen-
trated in "intellectual spots." It is now proposed to consider these
_aspects briefly. t
The general trend to look to reservations in educational institutions
and in jobs as the main plank offaffirmative action has led ‘to a tendency
toward the neglect or lack of emphasis on the problems that affect the
poorest of poor in these groups. Two probiems'come to/mind in this con-
text: first is the problem of ronded labor, and the second is the en-
forcément of the minimum wages in agriculture. The mentxon of thege does
not imply the underestimation of other problems, &1ke making provid&on for
drinking-water facilities in yillages. To understand these two"problems,
a brief mention must be made of the naturé of agricultural labor in India.
The nature of agrarian labor relationships in India may be broadly
classified as free and unfree. In free relatxonshxps, the labor has
the freedom to stipulate the frate and the time for Which he would serve.
Oon the other hand, in unfree: relationships, he losgs the bargaxning°
capacity. The bonded labor system that exists th;oughout India--by
whatever naine called--typifies this. Under the system, a person agrees
to serve the master either for low wages or no wages (food and clothing
being provided by the master) in consideration of a debt taken from the
master. Being too poor, they are often not in a position to discharge the
debt and a son inheriting the debt bondage of the father is not uncommon.
Resides exploiting the illiteracy and ignorance of the bOnded laborers,
the masters frequently keep them under bondage even after the debts have
been discharged. It has been stated that 66 percent of the bonded laboxr
are from the scheduled castes. According to an est.imate, there are 2.2
millxon bonded labor in India.54 .
Ever since 1920, some states have been enacting legislation to eradi-
cate the practice, but these are ‘marked by ineffective implementation. In

1975, theé central government passed an ordinance that was subsequently
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enacted as legislation making the practice an offense punishable by law.
It created a machinery for the identification and release of the bonded
labor. The initial years of the legislation were marked by earnestness in
implementation, but subsequently, along with changes in the government,
enthusiasm waned. 6ne of the major problems in eliminating the system is
the inability to develop adequate measures to rehabilitate the bonded
laborers.

Many of the .scheduled caste members eke out their 1livelihood as
agricultural - labor. "There is pronounced landlessness among Scheduled
Caste workers (51%) as compared to Scheduled Tribes (33.04%) while only
20.20% of, agricultural labourers were reported in the rest of popula-
tion."55 The work is of a seasonaf character. Although there are
statutory minimum wages fixed, they are hardly adhered to in practice.
The reasons behind the ineffective implementation are: (1) large avail-
ability of surplus labor, (2) unorganized nature of agrarian labor, and
(3) ineffective and insufficient staff in the field.56 Similarly, not
much has been achieved in diverting the members of these groups from
unclear occupations to clean occupations, that is to say, to convert dry

htrines into water-borne latrines. On this, the 26th Report says:

It (in the commissioner's 1966-67 Report] was further recommended
that even amongst Scheduled Castes and Scheduled Tribes, there were
poorer and still poorer sections, neglected and even more neglected
sections and the same kind of programmes for upliftment could not,
therefore, apply to all thase sections. . . . It is, therefore,
desirable that the most backward communities amongst the Scheduled

~Castes and Scheduled Tribes should be identified and special pro-
grammes shculd be implemented for them by the Central 95 well as all
the State Guvernments/Union Territory Administrations. .

Land Ownership. The importance of ownership of farmland can hardly

be overemphasized in India,’where 70 percent of the population depend
on it for their livelihood. 1In the past, broadly speaking, law as
well as poverty operated to deprive the scheduled castes of their share in
the land. The affirmative programs envisage distribution of available

farmland to the scheduled castes and the scheduled tribes. Two important

sources of land are: (1) cultivable wastelands and (2) surplus land
obtained by imposition of ceilings on agricultural holdings. As regards
59
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the formef, the Elayaperumal Committee noted that till August 1965,
3,916,676 acres of wasgeland was distributed among the scheduled castes.58
As regards the second, the state govetnmenté throughout India imposed
ceilings on landholdings as a measure of social justice. The national
guidelines provide that in the matter of allotment of surplus lands,
preference should pe given to landléss laborers drawn‘from the -scheduled
castes and the scheduled tiibes. Figures indicate that 529,392 acres have
been distributed among the scheduled castes and the beneficiaries are
431,600 landless workers. The corresponding figures for the scheduled
tribes are 248,639 acres and 126,392 beneficiaries.59 However, it may
be noted that notwithstanding the distribution of wasteland among these
groups, during the period 1961-71, the number of cultivators among the
scheduled castes declined from 378 to 279 per thousand, and from 681
to 576 per théﬁéand among the scheduled tribes.60 One reason for this
could be that "many a time poor Scheduled Caste/Scheduled Tribe farmers
have to lose their lands to money lenders from whoin they borrow money at
exorbitant rates."el The Bhola Paswan Commission suggested that there
should be a law to prevent alienation of land by the scheduled castes.62

It may be noted that the position in the case of scheduled tribes
is different. As noted earlier, they suffered from isolation rather
than discrimination. In some regions, their position is no different
from that of the scheduled castes, but in other regions they owned
land. In their case, however, the nontribals, taking advantage of
their innocence, ignorance, and illiteracy, purchase their lands at
unconscionably low prices. Eleven states have enacted legislation prohib-
iting the transfer of land by a tribal to a nontribal. In three other
states, the consent of a revenue official or other competent authority
is necessary for transfer of land to a nonttibal.63 There are schemes
to allot house sites to landless workers for construction of houses.
Under these, till the en »>f 1978, out of 16,050,417 eligible families,
7,654,409 have been allotted house sites.

Education. There has been considerable rise in education of the

scheduled castes and scheduled tribes as a result of the post-Independence
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educational programs. The policy=-makers envisaged education as a major
instrument for the social and economic uplift of these groups. Apart from
reservations’ in educational institutions, the major progéams that have
been developed for the purpose are: (1) exemption from school fees, (2)

p-ovisions for stipends or scholarships, (3) provisions for facilities
likg book grants, and (4) maintenance of hostels, or assistance to hostels
for.students from the sclieduled castes. The central government provides
for or sponsors the following: (1) postmatric scholarships, that is, for
college education, (2) award of travel grants and (3) 7.5 percent reserva-
tion in favor of scheduled castes in merit scholarships. The programs
also provide for assistance by way of special coaching for scheduled caste
and scheduled tribe students residing in hostels and preexamination

coaéhing facilities for students appearing in competitive examinations.

Impressive progress has been registered by these measures, although
much still needs to be done. 1In 1931, the literacy among the scheduled
castes was 1.90 percent as against the general literaéy of 9.6 percent.

In 1971, the literacy rose to 14.71 percent as agdinst the general

average of 29 percent. Thus the coefficient of equality rose from 25

percent to 50 percent.

Percentage of enrollment of S.C's
’52 the total enrollment

Coeftficient of equality =

Percentage of S.C. population to
the total population-

Among thg noteworthy features of affirmative action in the field
of education is the institution of the postmatric scholarship scheme,
that is, scholarships to finaqce education after the high school stage.
The number of scheduled caste students who utilized it in 1944 was 114,
and it steadily increased to 390,000 in 1978-79. The number of scheduled
tribes pupils availing the benefit in 1978-79 was 70,000.64

Chitnis points out a nmjér drawback of the policy of educational

reservations, namely, that it “"seems to take poor cognizance of the

issue of academic preparedness or standards." The policy assumes that
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given a leverage at the time of admissions, the students will somehow

adapt to academic requirements. On this she concludes:

To reserve, on the purely ascriptive criterion of caste, admission
into a system that is essentially achievement-oriented in character
and to do so without requiring any additional academic inputs to im-
prove the performance of those who may be admitted in spite of gging
educationally backward, seems really to have been a sad mistake.

The criticism is valid. It may also be pointed out that the state of
Madhya Pradesh, in order to fill the reserved seats, reduced the eligibil-
ity requirements in medical colleges to the absurd level of 15 percent.
Such a step will undermine the image of professionals drawn from these
groups. Chitnis further refers to the following problems of a serious
nature encountered in this context: (1) reluctance of prestigious educa-
tional institutions ,to reserve admissions, (2) inability of students
admitted under reservations to cope with academic requirements, (3)
restrictions of admissions to prestigiuvus courses to the economic elite
from among the scheduled castes, (4) a highly uneven representation of
different scheduled castes in education, (5) cheating and misrepresenta-
tion in the use of the facility of reservations, and (6) a growing resent-
ment against scheduled castes on the part of the nonscheduled castes. Of
these consequences, 4 and 6 noted above need special mention here. ,

Evaluation studies indicate that a few castes among the scheduled
castes are cornering the benefits. As an example, we may quote the
following from the Bhola Paswan Report with reference to Haryana:

Caste-wise analysis of the [postmatric scholarship] Scheme reveals
that only 18 castes out of the 37 castes listed in the State were
represented in the undergraduate course. Of these the Chamar caste
constituted 79.97%, Dhanka 6.52%, Balmiki 5.33%, Khatik 1.91% and Od.
1.32%. All the other castes had less than 1% representation. In
case of Post-graduate level 13 castes had representation, the major
beneficiaries beigg Chamar (64.87%), Dhanka (7.22%), Balmiki (3.61%)
and Megh (2.40%).

That corrective action need be taken to fulfill the objectives behind the

.reservation is reflected fn the following recommendation of the 26th

Report:

As a result of various educational development schemes, the first
generation graduates from educationally backward Scheduled Tribe.
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communities and numerically and educationally weak Scheduled Caste
communities have to face competition from comparatively more educa-
tionzlly advanced Scheduled Caste/Scheduled Tribe communities which
result in denial of quloyment opportunities to them. This calls for
a positive discriminattqp in favour of educationally less advanced
Scheduled Caste/Scheduled Tribes communities 25 giving them educa-
tional facilities and employment opportunities.

Tensions. The implementation of affirmative action programs for
three decades has given rise to social tensions. These are reflected
in the atrocities against the constitutionally preferred groups and
in antireservation stirs. ‘

The term "atrocity" is used in official and unofficial reports
to denote "cases involving grave offences like murder, rape, arson,
violence resulting in grievous hurt and such other cases." The following

table shows the rise in atrocities:

Year Number of Cases of Atrocities Total68
5.C. S.T. *
1976 6,197 1,065 I 7,262
1977 10,879 1,138 12,017
1978 15,053 1,632 16,685
1979 13,426 367 13,793

The 26th Report points out disputes over minimum wages as an impor-
tant factor reSponsible for the at;ocitiés. The ‘other reason for atroci-
ties is agrarian tensions. When surplus land, obta%ped by the imposition
of ceilings, is distributed among the landless scheduled castes or tribes,
the persons affected thereby try to wreék"vengeance against the allottees.

Reservations have given rise to a distinct trend toward an organized
demand for the abolition of reservations. In the state of Gujarat, a sec-
tion of doctors demanded abolition of reservations in postgraduate medical
courses, which subsequently spread to other parts of the state, resulting
in violent incidents. Also, there can be no doubt that the principle o;
reservations in promotions has given rise to much discontent among the
government employees. The nonscheduled caste and nonscheduled tribe
employees formed associations to press their demand for the abolition of

reservations. The commissioner for the scheduled castes and the scheduled
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tribes recohmended that dispiplinary action should be taken against the
employees participating in-dehands for abolition of reservations. But the
Department of Personnel, on the other Qand, is of the view that the
activities in question do not constitute viglation of conduct rules. It
should be noted that right to form associations is a fundamental right
under the Indian Constitution.

As regards efficiency, there can be no doubt that reservations
affect efficiency in segvices. This has been generally assumed.“both
by the supporters and by the opponents of reservations--though the
supporters of reservations deemphasize efficiency. We have noted that
Article 335 of the Constitution subordinates reservations to considera-
tions of efficiency. However, regrettably there are; as yet, no studies
on the nature and extent of impairment of efficiency arising out of
reservations in services.

Though there is still much to be achieved in the field of affirm-
ative action, nonetheless it is relevant to add a note of caution.
Reservation is a useful way to achieve short-term objectives, but its
prolonged continuation wiil be inimical.to the long-term goals and values
of a dation, like fraternity and efficiency in society. The beneficiaries
of affirmative programs are chosen on ethnic considerations, and in due
course the ethnic groups acquire a vested intzrest in reservations. The
Indian experience with respect to the other backward ciasses suggerts that
reservations, when once given, cannot be withdrawn subseqﬂently, and thus
tend to perpetuate themselves. They give rise to similar demands from
other ethnic groups and one notices a competition for recognition as being
"backward." After an initial periodoof result in terms of social justice,
the law of diminishing returns appears to operate, for, as noted earlier,
the advanced sections among the disadvantaged groups tend to siphon off
the benefits. The system has not, as ye;, shown reéilique to transform
the ethnic criterion for affirmative action to a status of underprivileged.
groups. Thus, the need for finding checks and balances in the system of

affirmative action to fulfill the social-justice objectives still remains.
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FEDERALISM, ETHNICITY, AND AFFIRMATIVE ACTION IN NIGERIA
L. Adele Jinadu

By what means, then, are we to move men's hearts and bring them to
love their fatherland and its laws? Dare I say? Through the games
they play as children, through institutions that, though a super-
ficial man would deem them pointless, develop habits that abide and
attachments that nothing can dissolve.

Jean-Jacques Rousseau, The Government of Poland

I ‘ ~
Introduction: Basic Theoretical Assumptions

Rousseau's problem is nowhere more acutely posed than in multiethnic
polities. I want to explore, from a broad theoretical framework provided
by consociational theory, the strategic utilization of affi;ﬁative-
action-type policies in Nigeria to cope with citizenship problems created
for the Nigerian polity by its heterogeneous ethnic composition. In
the last section, I offer some conjectural comparisons of the;Nigerian
and United States iyperiences with the implementation of affirmative

action policies. '
1 start with the assumption that constitutional forms are importaant

and relevant for citizenship and managing political conflict.f My basic
theoretical assuhption is, therefore, that political systems.ate forms of
political technology, designed to achieve specific purposes. This derives
from the Aristotelian notion of the constitution as an ethico-legal device
that stipulates techniques like institutions, political structures,
decision-rules and policies for achieving certain ends at which the polity
aims. Viewed in this way, affirmative action is one of the alternative

techniques or strategic decision-rules and policy options for dealing

———

In revising this essay, I took advantage of useful comments and searching
questions by Sam Oyovbaire of Ahmadu Bello University, 2Zaria, and Donald
McHenry of Georgetown University, Washington, D.C. Essay copyright 1982
Columbia School of Law and L. Adele Jinadu.
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with problems. of governance created by the dialectical relaiionship
between federalism and ethnicity in Nigeria.

Another theoretical assumption is that affirmative action reflects
a strategic shift from as well as a modification of the liberal theory
of the state. Affirmative action accepts the validity of group rights
and thus impliedly rejects the liberal faith in the political marketplace

as an open and competitive one for reconciling or arbiérating individual

interests. In the case of Nigeria, this leads to the proposition that'

affirmative action policies partly reflect a lack of faith in institutions
based on the liberal theory of the state to resolve socioeconomic and
political competition in the counEry. This is partly because one impor-
tant feature of affirmative action policies is that they are generally
designed to protect and therefore make justiéiable the rights of ethnic
groups. '

The following questions are pertinent to the elaboration of these
assumptions: What is affirmative actioh? what objections .ﬁave been
raised against it? What is its justification im Nigeria? What is
the legitimate scope.of affirmative action policies in the country?
Are considerations relevant to affirmative acéion elsewhere, say in the
United States, also relevant to the Nigerian situation?

These and other questions Will be consigered in the ﬁider context of
the relationship between federalism, as a imited form .of consqciaéional-
ism, ethnicity, and affirmative action in higeria. Moreover, the Qques-
tions cannot be isolated from interesting considerations of the problemat-
ic nature of the interaction of political structures and institutional
arrangements on the “one hand, with political processes on the other hand;
especially relevant is how the interaction is translated into policy
choices and outputs. For example, a much more explicit constitutional
guarantee of affirmative action in the 1979 Constitution than was the case
before in Nigeria may be indicative of a disjunction between political
processes and institutional arégﬁﬁements. Affirmative action as a policy
choice, reflected in constitutional provisions, will therefore represent

an attempt to come to grips with the disjunction.

b
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* Conceptual Clarification

I now attempt to clarify ‘and give operational meaning to federalism,
ethnicity, and affirmative actior. I use these terms stipulatively in |

the following way. Federalism, as a form of political strﬁcture or

institutional ‘arrangement, is a syétem of concurrent regimes based on
a'constitutionally guaranteed division of powers and competence--legis-
lative, executive, and judicial--shared by at least two levels of govern-
ment. The aim of the arrangement is to avoid the concentration of powers
in oné plane of government. 'I argue later that'%ederalism, so defined, is
a Speéial and limited type as weli as method of consociationalism.

Ethnicity, as. an aspect of political process as well as a form of
political structure, refers to EIeavages based on primordial attachments
like language, religion, nationality, and 'race. It therefore refers to a
particular type of social diversity or pluralism whose 'signiffcance.
‘ especially in multiethnic societies, is_ that it provides a basis for
pursuing corporate (i.e., ethnic) socioeconomic interests within a polity.

Since scarcity is necessarily a human predicament, ethnicity tends to
be a crucial and critical source of political and other kinds of social
conflict in such a polityu. This may be owing to its.being used as a
relevant criterion for access to, or.denial of access to, the consumption
of public and private goods.and for the allocation of political rewards.
It is in this sense that ethnicity, as an aspect of the social st%ucture
of federalism in Nigeria, as elsedhere, has not only had an impact on but
can also be regarded as an important aspect of political processes in the
country.

Affirmative action, as policy choice, refers to redistributive

4

measures or programs intended to favor ethnic groups that have been

‘placed, either through conscious or unconscious design by others in “he

past, in a "disadvantaged" or "wncompetitive" socioeconomic and political
position relative to other ethnic groups. Affirmative action measures,
therefore, typically accept the validity of ;roup as opposed to individual

rights and generally involve important shifts in selection criteria for
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‘ the enjoyment of such measures from merit to reform and desert. It is in

this sense that affirmative action represents a policy choice djctated by
the effect of the structure of ethnic relations on political process in

Nigeria.

At least five categories of ;ffirmative action programs have been
identifiegi.l First, tggfe are measures designed to eliminate bartiers
such as overtly discriminatory rules of an institution, especially when
such rules delibérately deny access to particular ethnic groups. Second,
another set of affirmative action'measures is targeteg on hidden biases
in the access routes of disadvantaged ethnic groups to , 6 institutions.
A third category seeks to zéhove fundamental system bias against some
ethnic groups inherent in theé basic institutional and structural arrange-
ment éf a polzgggl

Fourth, -there are “reverse discrimination" measures that allow
disadvantaged ethnic groups access to institutions by admitting more of
their members than would have been admitted through competitive selection
processes. Fifth, there are measures aimed at providing representation
for disadvantaged ethnic' groups in proportion to their numbers in the
general population.

I shall make clear later how affirmative action measures in Nigeria

_]arose out of the demand of minority ethnic groups in the 1950s. These

measures have generally fallen within the fourth and fifth categories of

affirmative action eaumerated above.

III

Ethnicity, Consociational Pluralism, and the Polity

Ethnic heterogeneity is a pervasive feature of the contemporary
world system. David Nicholls has argued that "the relationship between
political unity and social diversity continues to be of central importance
in many parts of the world. Homogeneous states, where each citizen
belongs to one integrated set of institutions in a single community,
are fast disappearing."2 Arend .Lijphart has given wide currency to

the notion of consociational pluralism as an institutional and structural
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principle of political organization that.can be used to regulate political
and other forms of competition in ethnically heterogeneous societies.3

I follow Lijphart in using consociational pluralism to refer to
a set of structural and institutional arrangements for dealing with
problems posed for a polity by ethnicity. But with respect to Nigeria,
I add the proviso that there is need to view consociational piuralism
{and therefore ethnicity) in the context of political competition among
t'e political class and the low level of subjective class consciousness
among the Nigerian working class and peasantry.

Ethnicity, kherefore, poses an inherent design problem for the
Nigerian polity. This is how to constitute a polity in which the asso-
ciating ethnic groups will combine together in pursuing collective, i.e.,
national, gcals without alienating their respective individual ethnic
characteristics. Put differently, the problem is whether and if so,
to what extent, the rights of ethnic communities for separate existence
should be given constitutional and institutional recognition.

The problem is not only whether ethnic communities as such have
rights that should be recognized, but also whether the institutionaliza-
tion and protection of ethnic differences as a short-term strategy will
not in the long run militate against national unity or integration. While
the first question is essentially a theoretical question, the latter
questior. is both theoretical and empirical in its focus on the éonditions
that will ensure unity.

I hasten to emphasize that not all multiethnic societies are
consociationally plural or have adopted consociational arrangements
to deal with the ethnic problem. 1In Africa, for example, the unpopularity
¢f the federal solution as a consociational arrangement is not unconnected
with the belief that 1t encourages regionalist and separatist tendencies,

which "naw" nations caan 11l afford.

Iv

Elemernts of Conscciational Pluralism

I now w:nt to indicate basic elements of a consociationally plural
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polity. In doing so, I follow the usage of Lijphart and later apply
it in a modified form to examine the operation of limited consocia-
tionalism in Nigeria‘'s federal government. This modification °~ that,
as I have already suggested, we view consociational pluralism in Nigeria,
and indeed elsewhere, in the context of intraelite competition for power
and, particularly in the case of Nigeria, the low level of the subjective
class consciou ness of the Nigerian working class and beasantry.

What are these basic elements? Lijphart has identified four such
elements. First, and most important of all, is "government by a grand
coalition of the political leaders of all significant segments of the
plural society." Second, there is "the mutual veto" or "concurrent
majority rule," which serves as an additional protection of vital minority
interests. Third, there is acceptance of "proportionality as the princi-
pal standard of political representatipn, civil service appointments, and
allocation of public funds." Fourth, there is "a high degree of autonomy
for each segment to run its own iiternal affairs.“4 These four ele-
ments, particularly the third e€lement, suggest that a consociational
polity will be predisposed to affirmative-action-type measures.

Lijphart's elabr ration of these four elements suggests at least
two operatioral or strategic consequences of a congociational arrangement.
First, the logic of the arrangement impels the various ethnic groups to
seek alliances and support from outside of their respective ¢ :ups.
This is the more so in situations of competgtive party politics. Second-
ly, premium tends to be placed on the pdiitics of compromise. There
is a limit to which any ethnié group can legitimately advance its claims
or engage in brinkmanship, and beyond which the polity may disintegrate.

This conéern with compromise is closely linked to the interrelated
issues of the possibility for separatist tendencies (e.g., demand for more
states or secession) in consociational arrangements and the "balance of
advantage"” 1in the polity. Thus viewed, the issue is not simply oune of
ethnic representation but one of domination. This much is clear from the
recent political histories of Nigeria, Sudan, and. Iraq.S Affirmative

action might thus be viewed as a compromise policy measure. in such
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circumstances. The effectiveness of cross—cutting political competition

and the politics of compromise 1is therefore crucial for a consociation.
It may provide a criterion for distinguishing between stable or unstable
consociational polities.{ However, the issue of effectiveness is partly
related to.the issue of physical size and population. The preponderance
of one ethnic group or a combination of them perpetually coalesced will
result in their monopolization of politics. This will correspondingly give
rise to uncompromising attitudes toward other ethnic groups.

Rousseau had ‘expressed concern with the relationship cf size to
citizenship and, in spite of his distaste for sectionaligm, had ‘argued
that "if there are partial societies, it is best to have as many as
possible ard to prevent them from being unequal."6 John Stuart Mill,
writing about federal systems much later than Rousseau, made the same
point; and what Billy Dudley has Asscribed as "Mill's Law of Instability"
in federal systems can be used to explain the collapse of Nigeria's First
Republic (1960-66). “ |

This means that we need to relate the population size issue to
the consociational principles of "muti-l Veto“' and "grand coalition"
in decision-making on matters of common or national concern. Although -
there may'be no logical or analytical connection between consociationalism
and federalism, and although the temptation to use the two terms inter-
changeably should be avoided, what the foregoing discussion suggests
is that there is a strong and close connection between them. The sug-
gested connection is that federalism i1s not only a special and limited

type but also as a method of consociationalism: and that consociationalism

is generalized federalism.

\

consociational Pluralism and Ethical Issues of Public Policy

Before examining Nigeria's federalism as a limited consociational
polity, 1 want to refer to some ethical issues of public policy that are
inherently and unequivocally posed by consociational theory and affirma-

tive action. These issues have been much more starkly posed in recent
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Nigerian discussion of the "federal character" concept than at any other
time in the country's postcoloni-l political history. This way, one can
examine the case for and against affirmative action as a policy response

to ethnically generated demands on the Nigerian polity}

Two ethical issues are relevant. First, it is problematic whether

there are properly speaking group as opposed to individual rights and
interests. If it is proper to speak of group rights, this also raises
the question whether such rights ought to be recognized as moral rights
guaranteed and protected by the constitution and public policy measures as
legal rights.9

The other ethical issue touches on principles of justice and fairness
It concerns selection criteria that should be used for the determination
of a variety of public goods ranging from appointment to public offices,
access to public institutions, and the allocation and distribution of
public resources. This is particularly problemagic insofar as the broad
goal of public policy isf to ensure equality among groups, defined as
ethnic groups, and enable them to preservé their separate and distinct
identities. The issue of affirmative action, defined for example as
reverse discrimination or reparations as well as the alleged antinomy
between merit and representation, is part of this wider issue. The two
issues raise wider issues of social goals and social utility, especially
what type of polity is to be creatéd-and the consequences of the prefer-
ence of'one value over another to the achievement of such a polity.

With respect to the first issue, I find Xan Dyke's forceful ar-
gument that the liberal conception of human rights as individual rights
is unduly limited a useful point of departure. As he points out, the
liberal emphasis on individualism not only leaves liberals without an
adequate theory of the state but also runs counter to historic precedents
and contemporary practices that underline the fact that ethnic groups,
among other groups, have moral and legal claims and rights that are and
ought to be recognized and satisfied.

In che case of Nigeria, I have arqued elsewhere that "the nature

and particularly the structure of British cclonial administration
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encouraged the development . . . of a theory of federalism based on a
theory of nationalities or ethnic groups. The writings of Nigerian
federalists tended to place emphasis less on Nigeria's federal qualities,
as such, than on her heterogeneous ethnic mosaiCsWIO There are at least
two dimensions to this theory of federalism.

First, there is the strategic dimension that justifies federalism
as a Qethod of dispersing power and preserving ethnic autonomy and
identify. Second, there is an economic dimension that sees federalism
in terms of the ‘equalization of the access of particuIarly the emergent
petit-bourgeois leadership of these ethnic grghps to public goods and
their active and meaningful involvement and incorporation into the
country's socioeconomic life. This is why I suggest that Nigeria's
federalism is a 1limited form of consociatignalism, much more similar
in this respect to Yugoslav than U.S. federalism.

while the concern of articulate Nigerian political opinion with
group rights was couched iﬁ this fedegalist or consociational language,
it also must Be.&ealized that the languagé anad thereforé the justifica-
tion of Nigerian nationalism, as in&eed of“African:nationalism in general,
was less an individualist £han a.group one. Independence was claimed, as
both a moral and legal right, obviously not for individuals (although in a
sense it is reducible to such a claim), but for a nation, subgroup of it,
or a group of nations. )

If there is no a priori reason for rejecting the moral and legal
rights of ethnic communities, then there seems to be a theoretical
or philosophical justification for some of the elements on which fed-
eralism as limited consociationalism rests. These are the principles
of grand coalition, concurrent majority, and segmental autonomy. The
principle of proportionality also rests on this theoretical basis insofar
as it relates to the promotion of ethnic group interest, although it poses

another set of theoretical problems, arising out of its being used as a

criterion of selection, appointment, and allocation of public funds. -

This leads to the second ethical issue of public policy posed in

this section. This is a more controversial issue than the first one,
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although both issues are interconnected. This is because once we concede

that ethnic groups have moral and legal rights ‘and claims, we cannot
avoid a question of applied ethics in cases where, as a result of con-
scious or unconscious design, some ethnic groups have been plac;d in a
disadvantaged socioeconomic position relative to other ethnic groups. The
ethico=-practical questién in such circumstances is, Should this situation
of inequality be "reversed" or changed? Even if it is conceded that there
ought to be a reversal, this in itself does not settle or resolve the
question of which redistributive or compensatory criteria to adopt. I
have suggested that it is the implementation of policies based on these

redistributive criteria that is often referred to as affirmative action.

VI

Consociational Experimmnts in Nigeria Since 1960

To what extent has the Nigerian polity since independence in 1960
exhibited consociational elements? How are these elements related to
affirmative action? These questions are best answered by dividing
Nigeria's political history since 1960 into three periods: October
1960 to February 1966; February 1966 to October 1979; and since October
1979. This periodization should indicate not only some'aspects of
the dynamics of the consociational experiment in Nigeria but also the
extent to which constitutional provisions to protect ethnic rights .ure
translated into affirmative action policies.

During the October 1960-February 1966 period, only two consociational
elements were explicitl} incorporated into the 1960 Independence Consti-
tution and the 1963 Republican Constitution. These were the mutual veto
and segmental autonomy. These two constitutions contained a mutual veto
in providing for an upper chambe., the Senate at the center, with equal
representation from the three (later four) regions in the country. But
this veto was not an effective one not only because the Senate could not
delay legislation for more than six months but also because it was a

"dignified" chamber. In design, the Senate was not meant to compete with
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the Federal House of Representatives, which had a more preeminent legis-
lative role. Much the same is true of the second chamber, the House of
Chiefs at the regional level.

The 1260 and 1963 Constitutions were federal constitutions. The
distribution of legislative powers contained an exclusive federal list
and a concurrent list, with the residue left .to the regions. This
distribution underlines the sttenéth of the desire to entrench and
safeguard segmental autonomy. However, both Constitutions also reflected
what can be described as a trend toward federal preeminence in the legis-
lative field in federal systems. For example, Sections 64 to 67 of the
1960 Constitution and Sections 70 and 71 of the 1963 Constitution con-
ferred on the center the power to invervene in the conduct of tegionﬁl
governments under certain circumstances and conditions.

The presence of these sections raises the question whether the
1960 Constitution, like the 1Indian Constitution, would not be bgttet
described as quési-fedetal. As it turned out, the center exercised its
emergency powers under Section 64 and_65 of the 1960 Constitution when,
in May 1962, it declared a state of emergency in the then Western Regicn,
suspended the governor, the legislature, and the executive of the region
and apébinted a federal administrator in their place.

The emérgency provisions and their application in May 1962 therefore
suggest that, properly speaking, Nigeria during that period couid not be
regarded as a consociaticnal polity. But segmental autonomy in consocia-
tional theory is not meant to be absolute autonomy. The unitary feature
implied in the conferment of emergency powersron the center, though such
powers could be abused, was intended to deal, by definition, with abnormal
situations.

The issue of segmental autonomy during this period (1960-66) of
Nigeria's political history was problematic in another respect. This is
because the threc (later four) regicns were not ethnically homogeneous.
Each, especially of the original three regions, contained siéyificant

ethnic minorities that, even before independence, staked claims for their

.
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own separate regions. This heterogeneous mosaic mix within each of the
regions duripg this period was further complicated by two factors. First,
owing to migratory and other ecological! forces, the "nation" or ethnic
group is not necessarily, in the Nigerian case; coterminous with state
territorial boundaries. Secondly, within each of .the numerically su-
perior ethnic groups in each of the regions, chere are also significant
differences. _

The issue of granting segmental autonomy to more ethnic groups was
vigorously debated in the penultimate years before independence, especial-
ly since regional ethnic minorities were afraid that they would be perpet-
vally dominated by the majority ethnic groups in theif regions.

The solution adopted in the 1960 Independence Constitution to protect
minority ethnic groups was twofold. First, a list of fundamental rights
was included in the Constitution to guarantee and protect the political,
civil, cultural, religious, and educational rights of minority ethnic
groups within the regions. Secondly, a number of inst;tutional and
constitutional arrangements were designed to protect ethnic minorities.
Oon the one hand, Section 27 of the 1960 Coanstitution and section 28 of the
1963 Constitution sought to ensure fair representation of ethnic minori-
ties in the public services of the }egions! by protectiog members of such
groups from disabilities that might arise out of "the practical applica-
‘tion of any law in force in Nigeria or any executive or administritive
action of the Government of the Federation or the Government of a Re-
gion . . . to which citizens of Nigeria of other communities . . . are not
made subject."

These provisions, designed in response to minority ethnic group
demand for segmental autonomy in the 1950s, re¢presented a basic accept-
ance of affirmative action a3 a policy measure to contain ethnic asser-
tiveness. Intergovernmental agencies, such as the Niger Development
Board, were established to ensure the socioeconomic development of
minority ethnic groups' areas. It was the fears of these minority
ethnic groups over possible victimization by the majority ethnic groups

that led to the deregionalization of the N}gjtia Police Force and its



replacement by a ‘single Federal Police Force administered by a. Police
Council with federal and regional representation.

As the history of demands for state creation in Nigeria has shown
only too well, these constitutional provisions and institutional arrange-
ments neither allayed minority ethnic groups' fears nor quelled the demand
for more states. Why has this been the case? The basic problem is that
the provisions and arrangements did not significantly affect the overall
“halance of advantage® in matters of socioeconomic development and public
service appointments in the regions during this period. Donald Horowitz's
thesis might be applied with some force to the Nigerian experience: "“If
neither prosperity nor security is advanced significantly by remaining in
a large multi-ethnic state, then it woulu not be surprising to discover an
increase in the number of ethnic groups that choose to opt out."11

‘Wwhat about the other two consociational elements: grand coalition
and proportionality? The period between 1954 and 1957 was one during
which Nigeria began to operate a system of responsible government.
The office of prime minister was introduced in 1957, and the cabinet
formed in the last three years before independence (1957-60) was a
coalition of the three main parties—--the Northern Peoples Congress

(NRC), the National Council of Nige£ia and the Cameroons (NCNC), and the
Action Group (AG), representing the Northern, Eastern, and Western regions
respectively. The idea was to present a united national front in the
critical last years of colonial rule and to involve the three regions and
by implication the ethnic groups that correspond to them iu yovernment at
the center.

This leads to the issue of propcrtional representations in allo-
cating ministerial, civil service, and other appointments during this
period. Section 88 of the 1954 Constitution provided for the appoint-
ment of three ministers from each of the three regions and one from the
Southern Cameroons. As a result, six ministers were nominated by the
NCNC, which won a majority of the seats in the 1934 federal parliamentary

elections in each of the Western and Eastern regions. Three ministers

were nominated by the NPC, which had a majority in the Northern Region.
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The provision was, however, deleted at the 1957 constitutional
conference and was not included in the 1960 Constitution. However,
there was during the 1960~-66 period an acute awareness of the need for
a broad-based federal executive to reflect the regional balance in
the country. Even after the controversial 1964 elections, which re-
turned the NPC to power with an increased majority, the federal cabinet
was made up of ministers drawn from the four regions. As Watts has
observed of the new féﬁerations, "most constitution-makers have recog-

nized and even stressed the importance of balanced regional represen-

tation in the executive. Nevertfieless las a rule they have preferred

to leave this to convention, in order ﬁot to restrict the flexibility
implicit in the cabinet system."12 i

Balanced regional representation was, however, provided in the
Constitution in a number of statutory-stipulated appointments. Reference
has already been made to the Nigeria Police Council, which was established
under the 1960 and 1963 Consticutions to supervise “the organization
and administration of the Nigeria Police Force and all other matters
relating thereto (not being matters relating to the use and operational
control of the force or the appointment, disciplinary control and dis-
missal of members of the force)."13 Each regional government, in addi-
tion to the federal government, was to be represented on the council.

The constitutional provisions for the establishment of the Supreme
Court were also designed to ensure balanced regional representation.
Section 104-(1) of the 1960 Constitution stipulated that the judges of
the Supreme Court must include the chief judye of each of the regions,
in addition to the chief justice of the federation and "such number of
federal judges (not being less than three) as may be prescribed by
Pdrliament." There was also a Judicial Service Commission made up
of, in addition to both the chief justice of the federation as chairman,
and the chairman of the Public Service Commission of the federation
as a member, the chief judge of each region.

But the nature of regional representation was changed in the 1963

Congtitution. Section 112-(1)3provided that "the Chief Justice of Nigeria
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and the Justices of the Supreme¢ Court shall be appointed by the President,
acting in accordance with the advice of the ¥Prime Minister, 56 however
that four of the Justices of the Supreme Court shall be appointed by the
President, acting on the advice, as respects each of these Justices
severally, of the Premier of a different Region."

However, with the exception of concern over representation of minor-
ity ethnic groups in the civi' service, the 1960 and 1963 Constitutions
did not extend the issue of proportiocnality to civil sgrvice appointments
or admission to federal institutions. But, even thén, there were during
this period manifestations of what is now known as the "fg?eral character"
concept . In civil service appointments at the federal level, for in-
stance, there was suspicion among Southerners, beginning from the early
1960s, that criteria other than-merit were being used in the appointment
and promotion of Northern officers in the executive and administrative
classes of the federal civil service, in supersession of more qualified
Southerners. As for admission to federal institutions, some places were
reserved - annually from the late 19508 on the Higher School Certificate
class at King's College, Lagos, for qualified students from the Northern
Region.

Let us turn to the 1966-79 period, which was 'one of military rule
in Nigeria. To what extent was Nigeria consociational during this
period? This question would seem superfluous sSince it was, by defi-
nition, a period of no-party rule. The question then turns on the com~
patibility of military rule with some of the consociational elements.
It is arguable that the centralizing nature of military organization,
together with its hierarchical command structure, is a negation of
segmental autonomy and federalism. As part of tpe effect of this hier-
archical command structure, reference can be made to the appointment
of state governors by -he central authority, Lhe federal government.
However, this fact does not necessarily mean that for most of the period
of military rule, Nigeria did not operate a federal system.

Indeed, Nigeria operated as a federal system, with limited autononmy

for the regions or states, during almost the whole of the period, the
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exception being a short period in 1966 (May to July) when an attempt was
made by the regime of Major-General Aguiyi-Ironsi to introduce unitary
government.

This suggests that we view federalism as a spectfum; with a highly
peripheralized (or decentralized) form at one end and a highly central-
ized one at another end. Livingston's and Riker's notion of a federal
spectrum combines a legalistic with a sociological process view of fed-
eralism. For instance, the fact of some substantial unitary features
in Canada (e.g., the appointment of provincial lieutenant-governors
and appointments to all important p:;vincial judicial posts by the
dominion or federal executive, and the investment of power of disallow-
ance and veto in that executive) does not mean tha; Canada ueither has
a federal constitution nor a federal government. In Nigeria during
the 1966-79 period, pressures<for state or segmental autonomy made
the system work as a federal one, in spite.oé military rule and suspension
of parts of the 1963 Constitution.

It was during this period of military rule that more statés were
created in an effort to satisfy demands of minorities for autonomous
states of their own. In 1967, the four-state structur¢ inherited from
the civilian regime was dissolved. It was replaced by a 1l2-state struc-
ture. The 1967 exercise was followed by another in 1976, when the 12~
state structure was replaced by a 19-state structure. ¢

It is a moot issue in Nigerian politics whether these two exercises
had redressed the imbalance on which Northern political predominance was
based. It is also problematic whether state boundaries can ever or
should coincide with ethnic boundaries. The two exercises also raise
questions about how an ethnic group 1is to.be\categorized or defined,
not as a sociological or anthropological category, but as a basis or
criterion for state creation. An underlying issue in all of this _is
whether ethnicity should be the only or principal criterion for state
creation.

If we focus on the related consociational elements of grand coalition

and proportionality, we shall find that the membership and composition of
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both the Supreme Military Council and the Federal Executive Council
included state repreggntation. For example,’ state military gerrnors
were members of the Supreme Military Council, and these military governors
had to concur with the decisions of the Supreme Military' Council. This
was a veto that was effectively used during the latter part of General
Gowon's regime by \the mi] itary governors to assert and"protect their
autonomy. The Federal Executive Council during this period,also'indluded
at least one member, invariably a civilian commissioner, from each of the
states.

To what extent have consociational elements been reflected in the
Nigerian polity since October 19797 The 1979 Constitution représents
an attempt to reconstitute the Nigerian polity to meet the needs of

the country. To this end, emphasis was placed by the architects of
Y
the 1979 COnstitution on the nature of decision-rules and .mode of ex-

ercising the rules. '

The result is what is in design a thoroughly consociational federal!
polity. Wwhat is more, the idea of a consociation was extenﬁed as much‘
to the federal level as to the state and lobgl government levels. In
other words, the home 'rule notion underlying federal-state ;elatiqpé
was extended to state~local government relations. This was the under-
lying design strategy of a majority of the Constitution Drafting Com=-
mittee to the problem of how to promote unity in a s;gmented or multi-
ethnic society.

The key to this strategy is the notion of a "federal character."

Constitutional provisions on the structures and institutions of the

polity basically rest on this idea. But how novel is the notion? 1In

a sense it is not novel, insofar as it can be said to mean "ethnic.

balancing," which it must mean if it is defined in operational terms.
This operational definition suggests that the federal character notion
is an instrumental one. It is instrumental in the sense that it aims
at ensuring unity in diversity. But in the context of the 1979 Consti-
tution, it is novel. This is because, unlike the practice in the 1960

and 1963 Constitutions, ethnic rights ¢ 2 now spelt out and conferred
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with the force of law and made legally enforceable. In other words,

what was previously left to convention is now part of the laws of the

country.
If opegationally defined the notion has the strategico-legal aim of
achieving unity in diversity, how is this to be done? The answer is

9

provided in Section 14 of the 1979 Constitution as follows:

‘*'14.(3) The composition of the Government of the Federation or
any of its agencies and the conduct of its affairs shall be carried
out in such manner as to reflect the. federal character of Nigeria and
the need to promote national unity, and also to command national
loyalty thereby ensuring that there shall be no predominance of
persons from a few States or from a few ethni¢c or other sectional
groups in that government or any of its agencies.

14.(4) The composition of the Government of a State, a local
government council, or any of the agencies of such government or
council, and- the conduct of the affairs of the government or council
or such agencies shall be carried out in such manner ‘as to recognize
the diversity of the people within its area of authority and the need
to promote a sense of belonging ai.d loyalty among all the peoples of
the Federation.

How do these provisions relate to the elements of consociational

theory? Let us start with the notion of a grand coalition. Section’

135(3) enjoins that appointment of ministers of the federal government

by the president must conform to the provisions of Section 14(3), quoted

above.

Provided that in giving-:effect to the provisions aforesaid the

President shall appoint at least one Minister from each State, who

shall be an indigene of such State.
. With respect to the state executive, Section 173(2) stipulates that
appointments to the office of commissioners (i.e., cabinet members) of a
state by the governor of that state .wust conform to Section 14(4) quoted

./.

above.

But it may not be easy to comply Qith these provisions or to de-
‘termine what they mean or to reflect them in"appointments to public
offices. Alhaji Shehu Musa, secretary to the government of the fed-
eration, has highlighted some of the conceptual and practical problems

of implementation posed by these sections:

g
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First and foremost, a citizen belongs to a State, then to a tribe (in
the ordinary common sense), to a religion and lastly to a Political
Party. At the same time that very. individual has a professx%g, has

an occupation and belongs to one or more associations. In two-
dimensional matrix, say vacancies to be filled and state, the prob=
lems of implementation “are minimal. But the provision "Federal

Character" involves much more than vacancy/state relationship. If
this were intended, I have no doubt that the makers of the Constitu-
~ tion would not have hesxtaggd to use the expression "Geographical
spread." . . .

-
' »

The trouble is with the provision for "other sectional groups"--
political party inclination, occupatic=~, profession, association,
etc. . « .« One interesting thing which has further complicated

the setting up of operational .rules for the’ purpose of reflecting
"prederal Character" is that a person beloigs to at least five ele-

ments, namely, State, Tri ﬁ' Religion’  Party and either occupation,
profession or association.

-

®
The notion of a grand cdalition was extended to a number of federal

executive bodies listed in Section 140(1). These are the Council of
State, the Federal Electoral Cpmmission, the National Economic Council,
and the.NationAl Population Commission.

The'éecision—rules about the election of th% president provide
a- point of departure for Ekamining the extent to which another consoci-
ational eiement, the matual veto, is reflected in the 1979 Constitu-
t.on. ‘These. decision~rules stipplatg' q' greater~than-simple~majority
vote. It therefore becomes imperative for a presidential candidate to
seek as wide an ethn}c and geographical baée as possible for electotral
support. ' : .

By making these decision-rules as all-inclusive as possible, a high
degrez of autonomy, and therefore a virtual veto, is reserved for the
ethnic group. gection 126(1) states as follows:

A cangidate for an election to the office of President shall be
deemed to have been duly elected where, there being only 2 candidates
for the election--

(a) he has a majority of the votes cast atf the election; and

(b) he has not less than one-quarter of the votes cast at the elec~

tion in each of at least two—-thirds \Qf al% the States in the

Federation. ~

Similar provisions--Section 164(7)--are stipulated for gubernatorial

elections. The successful candidate in each state is required to secure, .
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in addition to the highest number of votes cast, "not less than one~

quarter of all the votes cast in each of at least two-thirds of all the

[

local government areas in the State."

A third consociational elément is proportionality in public service

appointments and in the allocation of public revenue among the componedt‘

units of the federation. Section 157(5) of the 1979 Constitution stipu-
"lates that ir making appointments to certain categories of offices in the
public service of the country, “the President shall have regard to the
federal character of ngeria. and the need to promote national unity."
The ogflces are the secretary to the government of the federatxon, head
of ‘the Civil Servxce of the federation, ampassador, high cQommissioner or
other principal representative‘of Nigeria abroad, permanent secretary or
other chief executive in any ministry or department'of t?e government of
the federation, and any foice on .the personal staff of Ehe president.
The "“federal" character concept also applies to appointments ‘to
%he chairmanship and membership of Boards of Directors of government
parastatals. How has this concept been applied? when the lQ?9 Consti=-

tution came into effect: on October 1, 1979, "one Permanent_iSecretary

hailed from Imov, Rivers, Plateau, Gongola, Kano, Kwara, Cross River and

WNiger States."15 Immediate steps were taken to bring this situvation in
line with the spxrxt. of the federal character clause- Table 1 below
reflects the distribution 0of the permanent secretary cadre by state of
orxgln in May 1982. ° ‘

As for appointments to chairmanship and membership of Boards of
Directors of federal government parastatals, thes emphasis has tended
to be on geographical spread. But effort is also made "to ensure that all
states have approximately equal representation on each category of Board
and that there:is no bunching in the area of chairman of tﬁe Boards or the
membership."

‘ At the state level, the governor is similarly expected (Section
188{4]) to "have regard to the diversity of the people within the state
and the need to promote national ‘unity" in making appointments tg certain

officers in the State Public Service. Much the same. consideration is
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. Table *1

1

.Distributipnnof Fnga:; Permanent Secretary in May 1982 by State of Origin

) \ -
No. of Permanent No. of Permanernt
State / Secretary State ) Secretary
. Anambra 2 o Kwara . . . 2
Bauchi 1 o - Lagos” 2
. . .
.Bendel 8 -Nigéb? 1
Benue 2 Ogun ' 1
Bornu . 2 : Ondo 2
Cross River 1 ’ Oyo ‘ 2
Gongola . 1 Plateau . 1
Imo . 1 . Rivers 2
. <
Kaduna 2 , : Sokoto -3
Kano 1 v .
v . ° \

expected to be gitven to appointments to chairmanship.agd membé;éhip of

Boards of Directors of the parastatals . of state governments.

The "federal *charagter" notion is also extended to the composition

[y

of the officer cofps and other ranks of the armed forces of the'federa-\?

tion. In addition, Section 199 empowers the National Assembly by an act to
"establish a body whick shall comprise such members as the National Assem-
bly may determine, and which sﬁall have powers to ensure that the composi-
tion of the armed forces of the Federation shall reflect the federal
character of Nigeria." This concern itself is not new, since recruitment
and promotion pra¢tices in the Nigerian armed forces even before 1979 had

generally taken the ethnic factor into consideration by aiming for some

17
form of ethnic balancing.

.

wWwhat about the allocation of public revenues among the various
states? The issue of revenue allocation has glways been a bone of conten-

tion in Nigeria. The contention‘is as much about the basis or principles

?

89

e
-



rt

.
2

i

of allocation as it is about the quaptum of allocation between the various

3
2]

levels of'government. ¢ ' ' ,

Viewed as part of the federal finance problem, the revenue allocation
issue is important because of the, need to ensure that division of revenue
between the federal governmept and unit governments not only correSponds
to the divieion of constitu:?Lnal functions but also does not compromise
the autonomy of either.level of govetnment.. ThRe 'principles of allocetion
have’ varied over timeﬂﬂthh promxnence being given to derivatlon in the
1950s, need in tHe early 1960s, and equity and even development 1n the
1970s. ’

In order to ensure the financial autonomy of the various regions, the

1960 ;nd 1963 Constitutions! in Sections 131-134 and 137-40 respéctively,
guarantegd unconditional transfers of revénne. A variation of uncondi-
tional grants stipulated in “these 'Constitutiens .}s the combined dis-
tributable pool. fhis term refers to the combined proceeds of a group of

federal taxes,'a certain minimum percentage of which is to be allocated

as the share of. the states and which is subject to variation'by federal

legiélaﬁion. The tables below show the tax Jurlsdxctxon and allocatiopn

A

. revenue under the 1963 Constitution.

. The constitut10na1 allocation of revenue between the federal and

state governments and the local government councils under the 1979.

Constitution is contained in Sections 149-154 and in Items A and D
A .

of Part II, Second Schedule. .The National Assembly and Houses of

Assembly of the states are empowered within their respective subjects

and areas of competence to prescribe the formula and manner of the
J

allocation.

I have sought in this section to examine an aspect of Nigeria's

political history with some pertinent bearing.on the theme of this con-

ference. - 'I have thus focused not only on the bases or_criteiia for power
sharing and social’ integration in Nigeria, but also on the pnilosophical
or theoretical underpinnings of the Nigerian polity. I referred to insti-
tutional s:rategies used to promote, if not ensure, power sharing and

social integration. I related these institutional stg&tegies to the
L]

90

) 1())

-



-

Table 2 N

Tax Jurisdiction under 1963 Constitution

Federal : . State

1. Import duties l. Petsggal income tax

2 Export duties (adpinistration)®
. e 2. Sales and purchase taxes on
. Ex duties
3 clse dutd - produce.and other commoditieg

4. Mini i
ning rents and royalties 3. Entertainment tax

5. «Petrole e ‘
oleum projects tax 4. scattle tax

o | _
6. Companies’ lncome tax . 5. Football pools and other

7. . Personal income tax betting taxes .
(legal basis)

8, Cépital gains tax

(legal basis) , 7. Motor vehicle tax and

driver's license fees

6. Capital gains (administration) .

Source: Federal Repuﬁliu of Nigeria, Reports of Constitution Drafting
Committee, vol. II, p. 1l32. a -

* personal income tax (legal basis) originally under state jurisdiction
was transferred to the federal goverpment in 1975 while the administra-
tion and retention of revenue remained with the state. The same applied
to capital gains tax. ’ '
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. ‘Table 3 - .
. Alloc¢ation of Revenue undeér the 1963 Constitution

e v ®

I. Import Duties Federal ¥ State %

’ ¢
L4
\ .-/ . '\ \ . . .

(a) Topaéco ‘ . . - 100
(b) Beverages-ebeer, Qine, and spirits 100 -
(ci Motor spirit and fuel - - 100
- (d) Other imports . . : 65 35
. II.. Export Duties
Produce, hides, and skins ) - 100
III. Excise Duties ,’ . .
Except tob;cco and mokor fuel 100 -
Tobacco and motor fuel - 100
IV. - Mining Royalties and Re;ts " 15 85
(35% only being through
“ Distributable Pool Account.)

o

Souwrce: Federal Republic of Nigeria, Reports of the Constitution
Drafting Committee, vol. II, p. 133.

Notes: (1) becrée No. 6 (1975) stipulated that 50% of .all excise go to
the federal and 50% to the state governments. (2) As of 1976, 20% of
on-shore receipts. was going to -the state of origin and 80% to the Dis-
w tributable Pool Account, while 100% of the off-shore receipts went to the
Distributable Pool Account. (3) In 1970, the formula for sharing the
revenues was changed to 50% of the Distributable Pool Account fund to
the state on the basis of equality of states and 50% on the basis of

4 population.
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e
consociational elements of the grand ccalition, mutual veto, proportional-

ity, and segmental autonomy.

The adoption of the;Evstrategies, especially under the 1979 Constitu-
tion, is exblicitly based on the accepﬁance of the claims of ethnic groups
to moral and legal rights and interests. These strategies also involve a
corresponding_tejection of a single majoritarian polity based on one-man
one-vote . In other words, the Nigerian polity is a society of ethnic
groups and Eot of individuals. The jus;ification of federalism as limited
consociationalism in Nigeria is pﬁus that, by recognizing these group
rights, it should provide and perhaps ensure access to and meaningful
participation in the economic and sociopolitical processes of the country
by the various ethnic groups. It shopld conduce to stability and more
egalitagian p&lity. It is no doubt problematic whether this justification

conforms. with poiitical practice.

VII s

The Nigerian Polity and Affirmative Action

Y

The relationship between federalism as limited consociationalism and
affirmatiQe action in Nigeria ig that the latter in a sense is dictated by
the logic of Nigerian federalisﬁf This is to say affirmative action is
partly a policy measure designed in response to practical problems of
governance posed by the conjunction of federalism and‘ethnicity in Ni-
geria. If Nigerian federalism cannot be understood without being situated
in the context of the social structure of the country's ethnic relations,
much the same can be said of affirmative action. By the same token, the
justi{ication fér affirmative action in the country is to be sought iﬁ the

4
justification for federalism, namely, in the end for which a federal

arrangement is concluded. '

If affirmative action typically involves' a departure from conven-
tional selection criteria and procedures in, for example, education and
employment in order to secure droup reparations, redistribution, and

social- integration, then what is its scope or extent in Nigeria?
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The determination of "conventional selection criteria and procedures"
L 4 .

is not unrelated to concern with justice and fairness. When applied to.

questions of admzss;ons and appoxntments, for example, this concern can be

reduced . to the appllcatzon; of the merit principle. Thus, the relevant .

rules guiding admissions to educatlonal institutions, for example, will
accord preferential treatment to high scorers as against low scorers in

the relevant - tests administered. In sugh circumstances, considerations of

"ethnic, religious, or national origins are irrelevant. To introduce. any of

these considerations so that some low scorers are preferred over high
scorers is unjust and wafair. | ' Ny

But the matter is not so easily disposed of, as the rules and the
procedures for 1mp1ement1ng them® may be questloned@ For example, strict
complxance thh test scores may hzstorxcally have been used to keep or may
have had the effect of keeping certain groups out of certain institutions.

The evaluators or assessors may not be unbiased. In the Nigerian situa-

tion, this kind of argument has been used, particularly by Northerners,

against the competitive napure’of some nationally conducted examinations.

Their argument is not only that evaluators exhibit cultural or ethnic

bias, but alse that some high scorers engage in examination malpractices.

The scale of merit used is not itself foolproof or unproblematic.
There may also be systemic or structural factors'tﬁat favor some g:roups,
therefore placing them in a more advantageous position than others. In
7;ch circumstances, the requirement of distributive justice may demand
some attenuation or dilution of the merit or "ébnventional selection
criteria" principle. This in.itself%represeqts a justdfiéation for
affirmative action measures to redress such a situation.

Moreover, it can be argued that there are other criteria that ought
to be considered. For example, the emphasis ma; be on need as opposed
to ability. The departure from ability or the merit principle™ is also
justified on utilitarian grounds in terms of its beneficial social
consequences. '

Let us now look at the scope of affirmative action in the context

of current policy on education at the federal level in Nigeria since
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the 1970s, when the basic objectives of a national educational policy

were laid down in the Second Natié\al Development Plan, 1970-74. The
basic problem that this policy was degigned to deal with 1is phe édu-
éational imbalance, which 35 roughly on a'Norgh-SOuth axis, in the
country wvith the advantage lying with the South.l? This particular
imbalance was due partly to British colonial - administrative ’pracfice,
and also partly to cultural and religious factors that gave rise to
differential xesponsﬁs to the diffusion of western education in the
North and South.

But within the South, as within the North itsélf, therehwefe
pronounced imbalances and sizable pockets of educationally backward
areas. The problem for which affirmative aeétion és reverse discrimina-
tion or the adoption of a guota system is an answef is thus the eradi-
cation or mitigation of this kind of imbal;pce: Part of the justifi-
cation for affirmative action is that tc the extent to which the im-
balance constitutes a barrier to national integration and even devel-
opment, then conscioug effort must be made to remove the imbalance.
Affirmative action is thus justified as a measure to bring about the
desired state of affairs. But affirmative action in education is viewed
also as a means for achieving some equitable distribation of employment
in the various sectors of theﬁéconomy along ethnic lines. The socio-~
economic aim (as well as justification) is the broadening on an ethpic
basis of the educated poﬁufation in the country, or of the emefgent
petit-bourgeoisie. /

In view of this sizable nuﬁberﬂof egﬁtaf;onally backward or disad-
vantaged ethnic groups and states, a national educational policy on
admissions to certain categories of federal educational. institutions
was worked out in the 1970s. Thegfim as well as the justification was
(and is) to elevate the disadvantaged states to an equal status, such
that candidates from those states can compete more effectively with the
rest of the country. Policy therefore is aimed at bridying or narrcwing

the 'gap. Thig also constitutes its justification. But how is this

to be done?



. . . @
)

The answer seems to have been that, sipce théir educationally dis-
édvangaged position is partlf\a 1egac} of the past, then considerations
of social justice demand that Jthey should be offered special protection;
otherwise_ , the educational gap cannot be bridged or. narrowed in ééen
competition, based purely or’ eXclusiveiy on the merit prinéiple..uxt
therefore becomes imperative to reserve a certain number of places for
them in federal educationai institutions. But it is unclear whether this
is purely a'stopgap; ad interim meésuré. :

It is the pursuit of this deliberate policy that has generated heated
controversy in Nigeria, as it has’;done in India .and the United étates,
with respect to éompetitive examinations and admissions to law schools
respectively.19 As should be expected, thé controversy has generated
more emotional than reasoned analysis of the merits and demerits as well
as the applied social-ethical aspects of the policy.

Altho&gh the 1979° Constitution stipulates that federal instiéu-
tions, includiné eduéational ones, must ireflect federal chafgcter in
their composition, the policy as a deliberate one was consciously de-
signed and pursued during the period of military rule: But even then,
the idea was behind the establishment of the "unity schools" in all
the regions of the federation in the early 1960s. It was during this
period that the King's and Queen's Colleges in Lagos, established during
colonial rule, aiso began to reflect federal 6: national. character
in their admissions policyfl? Wwhat was the character of the policy as
applied to the secondary and.tertiary levels of ‘Nigeria's educational
system, i.e., secondary, teacher training, technical, .and university
education? ' -

The present admission policy guidelines into all the federal govern-

ment colleges and federal government girls' colleges in the 19 states are

as follows:

-

19 federal government colleges 20 percent national merit
50 percent state quota
. 30 percent environmental
19 federal government girls' colleges quota
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echools which are located in a few states and which as, & result apply a

different admissions guidelines, as follows:

7 federal schools of arts and sciences 20ypercent merit

King's College, Lagos ' 80 percent state quota

4

”

Because of their location in a few states, the "environmental"
criterion is not included, hence the corresponding increase in the
state quota. '

S o .

with respect to teﬂghers' training colleges and federal polytech-
nics, the admission policy is the same as for the federal schools of
arts and science for the same reason, namely, their location in a few

states: - _ .

°

7 federal advanced teachers' colleges
2 national techrnical teachers' colleges 20 percent merit - .

' . 20
1 federal technical college (Trade 80 percent state quota
Centre, Lagos)

The application of the federal character concept to admission
guidelines to. federal govfrnment universities distinguis@es between—the
"o1d" and "new" universities. Because of the vital importanée of this
level to manpower and developmental needs, and "in order to ensure
an increased number of qualified students from the educationally less
developed areas, the Federal Government assisted 11 states tc establish
schools of basic studies. It also requested 7 universities to run
preliminary courses with intake from these areas.“21

But the discussion of university education, as indeed of the
other levels referred to above,'@annot and shoyld not be discussed in
iéolation from the question of the geographical spread or location
of federal universities. The goal may be "to achieve an even spread
in_ the economic benefits inherent in the establishment ‘and operation
of university institutions," although ". . . the creation of universi-
ties in line with the principle of federal character will improve !%e

positions of those states with a large number of candidates for university

22
education.™
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The formulation of admission policy to federal government uniﬁéf-'
sities was based on the same assumption of the neéd to. balance merit with
need that characterizeé policy on the . other levels of the educational
system. The pollcy guidelines fhat were eventually formulated for the’
various, federal universities were worked out after consultations between
the federal- government, the National Universities Commission, and the

universities. During the 1981-82 selection exercise, the federal umiver-

_8ities were requested to include, in addition to the merit criterion, such

other criteria as factors of educational disadvantage, federal character,
and catchment area in their admission.

The guidelines eventually laid down for each fege;al university are
to be strictly applied, and the National Universities Commission has been
directed by the president-in-council to worg out a syétem of inducement
grapés and penalties for universities that'comply or fail to comply
respectively ;ith the guidelines that apply to them. The guidelines laid
down for each federal university are as follows.23

(a) Ahmadv Bello University ) . .~

(i) 40 percent merit from all the 19 states of the federation;
(ii); 30 percent for students from the locality of the university;
(iii) 20 percent for students from educationally less develgped

states;
(iv) 10 percent others; to be left-to the .discretion of the
university.

(b) Bayero University, Kano .

(i) 30 percent ﬁational merit from all the 19 states;
(ii) 30 percent for students from the locality of university;

(iii) 30 perceant for students from educationally 1less developed

te
t

states;
(iv) 10 percent others; to be ieft to the discretion of the
university.

(c) University of Benin

(i) 40 percent merit from all the 1% states of the federation;.

(ii) 30 percent for students from the.locality of the university;
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(iv)

hY

20 percent for students from educationally less developed

states;

’

10 percent othern: to be left to the discretion of the

university.

(d) University of Calabar

(i)
(ii)

(iii)

(iv)

(e) University of Ibadan

30 percent national merit from all the 19 statés;

%30 percent for students from the locality of the university;
30 percent for stude~ts from educa?}dnally less developed

states; . . 0
4

LY

10 percent others; to be left to the discretion of the

university. . ;

.

(i)
(ii)

(iii)

(iv)

40 percent merit from all the 19 states of the federation;

30 percent for students from the locality of the university;

20 percent for students from educationally less developed

states;
10 percent others; to be left to the discretion of the

university.

{£f) University of Ife

(i)
(ii)

(iii)

(iv)

40 percent merit from all the 19 states of the federation;

30 percent for students from the locality of the universityi

20 percent for students from educationally less developed
states; -

10 percent others; to be left to the diijﬁﬁiion of the

university.

(g) University of Ilorin i
R

(i)’

(ii)

(iii)

(iv)

30 percent nationél merit from all the 19 states;
i
30 percent for students from the locality of the university;

30 percent for students from educationally less developed

states;
10 percent others; to be left to the discretion of the

university.
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(h)

3

University of Jos

(1)

30 percent national merit .from all the 19 states;

(ii) 30 percent for students from the locality of the university;

(1ii) 30 percent for students from educationally less developed
states;

(ivr\ié percent others; to be left to the discretion of the

(1)

r

university. ~

“

University of Lagos

(1)

(ii)
‘ (iii)

(iv)

_4c,perqent_meri; from all the 19 states of the federaEion;
30 percent for séudents from the logality o: the uﬁi;ersity;
20 percent for .students from education;flf less developed
states; .
. 10 percent others; to be left to the discretion of the

university.

(j}Y University of Mdiduguri

(i)
(ii)
(iii)

(iv)

(k)

30 percent national merit from all the 19 states;

30 per;ent for students from the locality of the university;

30 percent for students from educationally less developed
states;

10 percent others; to be left to the discretion of the

university.

University of Nsukka

(1)
(i1)
(iii)

(iv)

(1)

40 percent merit from all the 19 states of the federation;

30 percent for students from the locality of the university;
7

20 percent for students from educationally less developed

states;
10 percent others; to be left to the discretion of the

university.

University of Port Harcourt

(1)
(ii)
(iii)

30 percent national merit from all the 19 states;
30 percent for students from the locality of the university;
30 percent for students from educationally less developed

states;
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. ‘ ' ~

(iv) 10 "percent others; to be left to the discretion of the

[

-

‘university.

(m) University of.Sokdto : RN e ~

(1) 730 percent national merit from all the 19 states;
(ii) 30 percent students from the locality of the universit&;

(iii) 30 percent for students from educationally less’ devel?ped

states;

(iv) 10 percent others;”to be left to the discretion of the - -

L] -
uAiversity. .

\_‘

L J
(n) T.ae Fetleral Universities of Technology

» ‘gﬂ”
(1) 20 percent from locality of the universities;

. J'.- . 0 .
(ii) 80 percent to be left to the discretion of the wuniversities.

4 - The universities.afe, howe&er, enjoined to ensure that they
admit their students from all over the country.
It should '‘be clear from the various guidelines that the affirmative

action considerations reflected in them are those relating to reyerse
discrimination and proportional repregentation. As I have pbinted out
earlier, the category of affirmativeeactioﬁ designated as reverse dis-
crimination 1is intended to allow disadvantaged groups access‘to insti-

tutions by admitting more of their numbers than would have been admitted

"_through open . competitive selection processes. But insofar as this 1is

linked with the federal character concept, the.consociational elemenF of
proportionality or qudta is also an underlyiqg rationale of affirmative
action in education. But the consociational element of segmental autonomy
is also implied in the criterion of environmental or catchment area factor,
stipulated for admission to some of the institutions.

What needs to be pointed out, however, 1is that, even with respect
to the state quota and énvironmentaL‘ factors, the merit criterion is
not ruled out altogether. This is because of the notion of national
minimum standards that must be met before any candidate is admitted
to any of the universitiesf; There are basic requirements for admission
at all levels of the educatiqpal system. This then means that at the

state and "environmental” levels, the competitive merit competition
A~

N

N
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is to be applieg; It is of course possible that some candidates who
scoge lower than others may gain admission while some who scored higher
than they may fail-.to gain admission.

But this is a problem with the application of *the criterion and not
necess&rily with the criterion itself. It has to be realizedﬁthat the
merit criterion ip not the only criterion. Nor is it error-proof in
application. It is not unusual for admissions officers or "gatekeepers"

to look at other than numerical indicators in processing application

=

forms. For example, entrance examinations results are often complemented
with interviews for admissions to secondary schools. ,

All that this upderlines, however, is the need to reject too narrow
a conception of merit which is limited to numerical indices. Additionally,
it is a common experience that students with lower scores at the admis-
sions stage sometimes end up with better results at the end of their
course than those who had higher entrance scores. It is this experience
that raises the gquestion of the reliability éf testing procedureq.

All of this is not to suggest that the gﬁidelines and their applica-
tion are unproblematic. For example, the environmental or catchment area
factor can be a vague admission criterion. Although the general idea is

that it refers‘to t?e locality in which an institution is located, the

geographical spread of the locality can be problematic. Consider the

" University of Lagos. What is its environment or catchment area? Some

have argued that it should include the adjoining Ogun and Oyo states.

Even where the locality is clear, is the criterion to apply only to
candidates who are indigenes of the state or to any student who resides
and goes to school in that locality? How is indigeneity to be estab-
lished? Are we to leave this to the discretion of "gatekeepers" to
determine? what .appens when the environmental or state quota is not
filled: Again, is what should be done in such a situation to be left to
the discretion of "gatekeepers"? Should there not be specific guidelines
about what should be done in such a situation?

é%e guidelines also need to spell out how "educationally less devel-

oped states" (i.e., disadvantaged states) are to be determined. If this is

102

l.l‘j



/
not to'be left to the discretion of "gatekeepers," and therefore left open
to arbitrarinesé’or abuse, some objective indices will have to be spelt
out and an annual list of such states compiled. .The compilation of such a
list will provide a basis for monitoring the effectiveness and impact -of
this type of affirmative action.

_ As I indicated earlier, the application of affirmative action has
genérated heated controversy in the country. While its supporters have
generally justified it as a desirable agent of even development and
national integration, its opponents have pointed to its unfairness. They
have al;o argued that affirmative action encourages and rewards medioc-
rity. 1Its effect, it is further claimed, is in the long run likely to be
counterproductive of national unity.24 '

The controversy, insofar as it touches on questions of applied
ethics, is perhaps best resolved by casuistry. " This consequentialist
strategy will then not condemn. affirmative actxon a priori. Rather,
)lt will justify or condemn it in the light of 1ts probable or actual
consequences.

I1f, for example, it is claimed that affirmative action policies
in Nigeria are not serving an integrative function and that their justifi-
cation on that ground therefore loses its forces, the ‘situation may
be - less owing to the polic;qg themselves than to fundamental structural
problems and weaknesses in the Nigerian polity. Merely to reject or
abandon the policies will not resolve those problems, since the policies
are not the cause, but are perhaps policy measures designed to cope with

the problemns.

Conclusion: Affirmative Action in Nigeria and the United States

I have attempted to explain the relationship between federalism,
ethnicity, and affirmative action in Nigeria. My basic argument is that
the recoufse to affirmativé action in Nigeria repf;éents a strategic
policy response to contradictions arising out of the ethnically generated

demands on the Nigerian federal system during the period covered in this

study.

103



T

It now remains to add that the formulation and implementation of

affirmative action policies in Nigeria shouid be placed in a compafative
context. This suggests that it should be viewed a% an altérnative politi-
cal technology for dealing with ethniclty as an aspect of the social
structure of federalism in some ethnically heterogeneous polities. The
point of such comparisons is partly to indicate whether some culturally
determined affirmative action measures adopted in one polity are more
effective than others u:ilized elsewheré for éeéling with structurally
similar situations. It should also iﬂdicate whether such measures, by
virtue of their being mbre effective, can be transposed froé one national
context to another.

A comparison of affirmative action in Nigeria and the United States
should indicate whéther considerations relevant to affirmative action in a
developing country are a156 relevant in a developed country. Thé compari=
son 1s all the more worth pursuing because in Nigeria, as in the United
States, the genesis of affirmative action arose partly out of ethnic
assertiveness by ethnic minorities. '

An important factor conditioning the nature of their affirmative
action policies is the political histories of both countries, particularly
their social and economic histories, and the character of the socio-
economic inequalities that have emerged. With respect to the United
States, there is the guilt feeling arising initially out of the social
and economic consequences of delibera;ely and institutionally structured
discrimination against various, especially nonwhite, ethnic minorities.

In Nigeria, affirmative action arose partly out of the need to
correct certain categories of regional. imbalances created by the charac-
ter of colonial rule and differential ethnic responses to the diffusion
of conventional western education. In this respect, the situation is
one in whicé affirmative action is intended to favor a majority ethnic
group, the Hausa-Fulani, for example, as a compengation for its histori-
cally determined educational disadvar.taged position. This is a situation
that 1s not strictly analogous to the United States e&perience. But
affirmative action in Nigeria is also partly designed to cope with and
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thereby prevent a situation in which the major ethnic groups, the Hausa-
Fulani, Yoruba, and Igbo, tended to monopolize access to the distribution
apd,enjoyment of public goods'at the expenée of minority ethnic groups.
In this sense, there is some similarity with the genesis an4 intention of
affirmative action in the United States.

The philosophical basis of constitutional arrangements provides
another ground for comparing affirmative action in both countries. This
comparison can proceed along two lines: the justification of affirmative
action, and, secondly, its theoretical basis. In this way, similarities
and dissimilarities in affirmative action between the two céuntries can be
sought at the ideological level. ' .

The justification offered for affirﬁative action is similar in both -
Epuhtries. It is justified in terms of the néed to create a socially
integrative polity and therefore stem the divisive and potentially ex-
’plosive 'character of ethnically determined socioeconomic inequalitieé.
This is an ex ante justification, put forward as a self-evident one,
although it is problematic whether the removal or reduction of interethnic
inequalities will of itself remove ‘or .reduce ‘interethnic conflict. It is
part of thebeffort to assess the impact of affirmative action in- both
countries to determine the extent to which it has reduced ethnic conflict.

"I‘he theoretical basis y of affirmative action in both countfies is
dissimilar. 'In the United States, there is substantial debate about
whether ethnic groups as such can and should have the kinds of rights
conferred upon them by affirmative action measures. Moreover, in the
United Stétes, the constituent units were and are not territorially de-
marcated to coincide with ethnic boundaries. On the other hand, Nigerian
federalism, unlike  that of the United States, was predicated on a theory
of ethnic nationalities, with specific constitutional provisions created
to protect the socioeconomic and political rights of ethnic groups.
Nigerian states were (are) basically and deliberately created to reflect
ethnic composition of the country.

Tt is in this sense that the theoretical basis of Wigerian feder-
alism is substantively different from that of the United States and very
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much similar to that of Yugoslavia. This theoretical dissimilarity

may explain why there haxe been landmark cases challlenging aspects of
affi;mative action in the United States, whereas there is yet to be
such a constitutional cha}lenge in Nigeria. ' ’

However, the same tension between individualist and collectivist
or group theories of rights that has characterized the United States
debate on affirmative action is also evident in Nigeria. As I have
suggested earlier, the debate has tended to highlight weaknesses inherent
in the 1liberal theory of the state--its rejectidn of group as opposed
to individual rights, its subscription to simple majoritarian rule,
and i;s myth of the political marketplace as an open and competitive
one for reconciling individual interests.

It is no doubt problematic whether the Nigerian measures discussed

here can appropriately be tagged "affirmative action" measures.. For*

example, it can be argued that the measures are strictly speakihg not

'affirmative action ones but are the minimum contractual conditions for

. ¢
maintaining the Nigerian polity as one. On this view, affirmative action

is a form of social contract without which the various ethnic groups will
not agree to federate. Further 1illustration of this position is that

the phrase "affirmative action™ hardly features in Nigerian political

discourse.

The comparative problem then is whether the same meaning 1is given
to affirmative action in Nigeria and the United States. However, while
the problem of meaning or conceptualization is important, one must avoid
imposing conceptual nomenclatures utilized in one polity to describe a set
of policy measures on similar sets of policy measures in other polities.
One's focus should be less on the nomenclatures than cn their conceptual
equivalents. .

The fact that tHe very notion of affirmative action is not part of
the everyday language of -olitical discourse in Nigeria does not mean
absence there of policies which' in the United States would be properly
designated affirmative action ones. In the Nigerian context,- especially

since 1979, public policies and measures designed to achieve some of
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the goals which affirmative action ones in the Un@ted States are targeted
on have been premised on the "federal character" concept. !

Operationally defined, this concept pertaiiss to public policy mea-
sures specificall; adopted to ensure ‘ethnic bafancing in such areas as
appointments_to public'office, admissions to publicly funded educational
institution;, the direction of state economic policies, and the provisions
of socioeconomic services. In formulation and implementation, and in
comparison to affirmative action in the United.States, thAic balancing in
Nigeria ‘falls into two of the affirmative action categories identified
earlier on in.this paper: reverse discriminétion and proportional rep-
resentation.

As for the social contract argument, what needs. to be said is that
what the dyna;ics of the political process in ;he United States has made
clear is the need to rethink the rationale for maintaining it as a stable
polity. Affirmative action considerations may not have entered into the
calculations of the Founding Fathers of the United States, but what is
clear now is that such considerations are vital to maintaining tﬁe polity
and constitute part of the social contract in that country. This much is
clear from the pOIitigal and constitutional hi<tory of the country since
the 1950s.

There is now a glpbal concern with what Antony D. Smith has described

as the "ethnic revival.” This refers to the persistence of ethnicity as

a salient feature of the contemporary state system. Whether it is in
Nigeria, the United States, Yugoslavia, or elsewhere, affirmative action
measures are designed as a policy response to the disirtegrative potenti-

ality of the heterogeneous ethnic composition of these countries.

.
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AFFIRMATIVE ACTION IN ISRAEL

Natan Lerner

Introduction

The State of .Israel is a singular case in the history of nation-
making. There are not many similarities between the dramatic, sometimes
tragic, process that culminated, on May 14, 1948, in the creation of the
sovereign State of Israel, on the one hand, and the many state-building
developments that changed the political map of the world’in the 19£h and
20th centuries, on the other. Likewise, éhe radical transformation of
society in the 34 years of existence of the ngte of Israel can hardly be
cémpated with the®evolution of any other organized nation in modern times:.

Israel was conceived, born, and built as a polity committed to
a purpose. That purpose, 2Zionism, aimed at changing the life conditions
of the world-scattered community called the Jewish people, or the Jewish
nation; it aspired to establish{,on the territory on which two millennia
ago a Jewish state existed, a modersn, independent z}ate, with ? Jewish
majority, and materialized that aspiration in only half a century of
political and practical action; and it envisioned--and relatively achieved
==-the transformationfﬁ“i the demography and structure of the society
existent in the country.

It is against this background that the subject of affirmative action
in the state of Israel has to be discussed. The indicéted commitment, the
policies followed by the state and its agencies in order to serve it, and
the factual situation that developed as a consequence of the political,
social, cultural, and demographic changes that accompanied, Qggd”ﬂ;;;n
preceded, the history of the State of Israel, make it necessary to deal
with the subject on several different levels.

The Stateiof Israel contains a multiethnic, multireligious and
multicultural population, the majority of which shares the feeling of

belonging to a single nation and having a common history, religion,

and culture. In that population, however: (a) a large minority considers
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itself profoundly different--in terms of ethnicity, religion, culture,
"Language, and national origin--from the majority,'which acknowledges that
difference, and (b) within the majority itself, at least two very large

edot-~-ethnic groups, latQ sensu--coexist, conscious of a common destiny

but in a s%ate of some‘ténsion engendered by cultural, social, and eco-
nomic circumstances-that developed, in one of these groups, the sentiment
of being discriminated against or, at least, relegated in the distribution
of resources ;nd power., ,
“To makeathe picture even mére complex, the majority of the populaticn
of the state sees itself as physically threatened and condemned to live in
a virtually permanent state of war or siege with its neighbors, almost all
of whom do not accept its legitimacy. The ethnic, religious, and culturél
ties between the minoritfgwithin the state--the Arab minority=--and those
menacing neighbors, perturbate even more the majority-minority relation.
Thus, equality and discrimination, as well as.affirmative action
and preferential treatment, if applicable, are, in Israel, notions to be
¢xamined from a quadruple approach:
, 1. The status of the Jewish sector of the population, the main
object of the preoccupation and care of the founders and builders of the
nation; who. pursued an outspoken and unmistakable policy intended to

promote and facilitate Jewish immigration and its absorption. The

; treatment given to Jewish immigrants was pointed out as an ex le of
affirmative action.

2. The policies of the state, or its majority, vis—a-vis its

. norities, specifically the Arab minority, a complex and iarge group whic!
the majority did not attempt to assimilate and which has never wanted to
be desegregated or integrated, although it aspires, naturally, te enjoy
equality.

3. The policies of the state as such, or gf all or part of the
public institutions, vis-A-vis the weaker or disadvantaged paxt within
the Jewish majority, namely, the so-called Oriental communities--the
immigrants from Asian and African countries, or their Israeli-born

descendants. It is at this third level that a significant discussionf“
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onrshe subject of affirmative action has been taking pléce in recent .

years. s \\\\ .
4. As in any othér modern society, the poésfbility or desgirability

'of'enacting measures implying af%iimative action also has to be considered
in conjunction with the status of women in Isiael.

It is at tnese four levels that we shall explore the advocacy or
enactment of measures of affirmative action. First, however, - the charac-
ter of the State of Israel, its policies and programs, its constitutional

framework and legal orientation,- as well as its social structure and

Id
demographic composition, will have( to be briefly reviewed. . *
’! - o

The Policies and Programs of the State . ‘- W, !

The;creation of the State of Israel on May 14, 1948, was the fesuit
. " —
of the political and practicil work of mcdern Zionlsm.1 'the Qgﬁﬁ.ﬁunda-~«*” .

‘gnental revolution in Jewish life," a "quest for self-determination and v
liberation under the 'modern conditions of secularization and liberalism._g
The first ‘Zionist angtess, in 1897,\adopted the Basel program, endorsing
Theg%or Herzl's political ronceptionhof Zionism, namely, "to create for
the Jewish peOpie a home in Palestine secured by ‘public law." n3 }
The World 2Zionist Organization, a voluntary worldyide moquent, '
would become the main instrument for the implementat n of such a program.
The Balfour Declaration, issued by the British Ferelgn Minister in 1917,
the Mandate on Palestine, established by the League of Nations in 1922,
the Second World War, the holocaust of European Jewry and its aftermath--a jﬁ
tragedy and a trauma the understanding of which is vital to interpreting
4 zionism--the United Nations General Assemlly .Resolution 181{II) of Novem-
ber 29, 1947,4 and the war that followed, are the.outstanding stages in
the process that culminated in the creation of the State of Israel.

The creation of an internationally regognized Jewish state was the

central and basic aspiration of Zionism, but not the only one. The Zionist

program, which Theodor Herzl outlined in his book The Jewish State (Der

Judenstaat), also includes value elements and social and demographic com-

ponents. All Zionists, irrespectivg of trends, want the State of Israel

112




to be a Jewish state, namely, a state in which the peculiar nature of
Judaism, an,inextrigable combination of etha.city, culture, and faith,
comes into expression, in symbols--the flag, the anthem, the menorah--as
well as in legislation, institutions, and immigration and absorption
prerogativesos All Zionists also want the Jewish state to be inhabited
by an indisputed Jewish majority and to become the homeland of all Jews

who aspire or need to come to Israel. The kibutz galuyot--the ingathering

of the exiles, an aim no less than the creation of the state itself--and

mizug éalgxot--the fusion of the Diasporas, the integration of all Israeli

Jews into one single, coherent nation~-are the immediate corollaries of

that program.

These major aims of the 2ionist movement'WOuld become a central

component in the policie: of all Israeli governments, irrespective of

the political parties t.at exercised or shared power in the various

periods of Israeli statehood.6

Legal Background

The aims of the Zionist movement and of the State of Israel are ex-

pressed in the Declaration of Independence of the State of Israel, issued
by the Provisional State Council in Tel Aviv on May 14, 1948.7 This doc-
ument is of particular importance in view of the fact that, to this very
day, Israel, despite early attempts to draft one, has no written Constitu-
tion. Owing to the impossibility of reaching an agreement to that effect,
the Knesset, the Israeli Parliament, gave up the idea of adopting a Con-
stitution and decided to enact a series of "Basic Laws" intended to be-
come the nucleus of a future fundamental law.8 As a consequence of this
situation, the Knesset enjoys supremacy in the country'é legal system.

The Declaration of Independence does not constitute positive law.
It has, however, a “special status . . . in . . . Israeli law regarding
the question of the basic rights of the citizens . . . and was applied by
the Courts as a guide for the interpretation of the laws of the State.”9
The Declaration proclaims, in unambiguous terms, the Jewish character of

: . 10 ) .
the state, whatever this means in legal terms. The "Jewish State in
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WEreéz Israel," it says, will be "open for Jegish immigration and for the
ingathering of the exiles." While éﬁe gages of the country are, of
course, not cloged to persons not belonging to the Jewish people, Jews
enjoy a privilege, to be articd&atéd ;ater by the Law of Return and other
Zionist-inépired'1egislation on matters concerning immigration and absorp~
tion, including automatic citizenship, a privile not granted to others.
Tbe question arises as to whether this advantage is of a discriminatory
nature against non-Jews or may be interpreted as an instance of affirma-
tive action or of preferential treatment.

The same Declaration also summarizes, in a single paragraph, what
could be described as the political philosophy of the state:

The State of Israel will foster the development of the country for
the benefit of all its inhabitants; it will be based on freedonm,
justice and peace as envisaged by the prophets of Israel; it will
ensure complete equality of soeial and political rights to all its
inhabitants irrespective of religion, race or sex; it will guarantee
freedom of religion, conscience, language, education and culture; it
will safeguard the Holy Places of all' religions; and it will be
faithful to the principles of the United Nations.

The relevance of this important paragraph to the treatment of
minorities in the state, as well as to all matters concerning the equal-

ity of the various sectors of the populatiocn, is evident.

‘ The State of Israel, "being a democracy, guaranteaﬁ the equal rights
of all its citizens without distinction as to sex, race or creed. It
ensures the enjoyment and exercise, on an equal footing, of human rights
and fundamental freedoms in the political, civil, economic, social and
cultural fields in the spirit of the Univeréal Declaration of Human
Rights, subject only to restrictions as to the maintenance of public order
and moraIS-"ll while a Basic Law on the Bill of Rights has not yet been
passed--and the existent draft has been criticized in legal and political
circles--"the maintenance of the dignity of men is axiomatic in the life
of the State and, as part thereof, Israel has striven towards the elimina-
tion of all distinctions, exclusions, restrictions and preferences founded
on race, colour, national origin or sex, which have the purpose of nulli-

fying the equal enjoyment of human rights and fundamental”freedomu."12
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Israel has ratified-the United Nations Convention on the Elimination of
All Forms of Racial Discrimination, and the Supreme Court of Israel has

invoked "the fundamental doctrine of .human rights as laid down by the

Universal Declaration of Human Rights 1948 and the Covenants on Civil and
Political righ'ts,\{?ﬁé"n(the latter two have not yet been ratified by

Israel). ™ Yy | ¢
\gy Equality befonse the law and prohibition of discrimination are
& érincipleé émb‘ied in several laws. So, for instance, Section 42 (i)

of the Employment Service Law of 1959 prchibits discrimination "against
a person on account of his age, sex, religion, ethnic group, country
of origin, views or party affiliation, and a person requiring an em-

ployee shall not refuse to engage a person for work on account of any

of these." Since 1951, ‘he.re is a Women's Equal Rights Law, and an

Equal Opportunity in Employrﬁent Law was adopted in 198l. In accordance

with Section 9 of the Council for Higher Education Law, 1958, a rule

has been enacted prohibiting discrimination with regard to the admis-

sion of pupils and the appointment of teachers on ground of race,'sex,

— réligion,- national - origin, or social. statuSo“ Moreover; the educa-

tional ﬁsystem aspires to an "overall socio-n’ .ional integration of

different ethnic communities" and 1is "designe. tc serve as a means of

benefitting disadvantaged social groups and of upgrading the 'acadenmic

performance of low=-achieving students drawn from the same underprivileged
groups."15

Matters of equality and discrimination have come before the Israeli

courts, in connection with religious and conscience freedoms, as well

as educational matters. The Israeli Supreme Court, sitting as a High

Court of Justice, ha:s fhe power to deal with matters in which it seems

necessary to grant relief in the interests of Jjustice, and which are

not within the jurisdiction of any court or tribunal. In this connec-

- tion, it had been stated that "without the impetus of an equality pro-

vision in an enforceable written constitution, the Israeli courts have

not shown the same enthusiasm for promoting equality as they have for

liberty."16 The Supreme Court has evidenced reluctance to recognize
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locus standi to petitioners unable to prove a concrete interest, as well

as to intervene in controversial matters of public interest that it
considered should remain within the jurisdiction éf the political branches
of government.17 .

Shapira points out that the judicial handling of the concept
of "equality under law has been merely sporadic, piecemeal, and at
times surrounded by a misty penumbra of ambiguity. Not that 1Israeli
judges tend to belittle the significance of the precept of ‘equality.
« « « One can conjure up many.. « o Juridical utterances in praise of
the idea of equality under the law which, however, in their sum total
fall far short of providing. a coherent constitutional theory of eguali-
ty."la This may be compensated by the fact that "the traditions of the
Israeli government and society have always been directeé towards reducihg
the social and economic gap between individuals.and groups. « . . Unlike
the American situation, the Israeli government pollcy directed at achiev-
ing equality has left no vacuum into which courts may have been drawn."l9
Weqfhall refer later to the Supreme éoutt decisions concerning measures
in the field of education.

Equality before the law ané the existence of judicial remedies do
not imply material equ&lity in fact. In this respect, the situation
in Israel must be examined against the background of its complicated
demographic, social, and -gultural reality, including its geopolitical
sltuatioﬁﬁ That. background and situation are directly pertinent to
the subjed; of the acceptance, or rejection, of principles of affirmative

action in some of the areas of tension between differgnt sectors of the

population.

¢

The total population of the State of Israel, as of September 1982,

was estimated to be 4,038,000--3,354,000 Jews and 684,000 no.m-Jews.20

Social and Demographic Background

For its breakdown, we shall use the figures at the end of 1980, based
on the census of 1972: 3,921,700 inhabitants, 'of them 3,282,700 Jews,
and 639,000 (16.3 percent) non-Jews.
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The main gtdips’in the non-Jewish population were: Muslims,

498,300; Christians, 89,000; Druzé and qthers, 50,700.
+ Oout of the total Jewish population, 1,835,300 (55.9 percent)
~were born in ifrael, and 1,447,000 abroad. Those born in Israel are
of thé,followiﬁg descent ‘(based on thé father): Israel, 459,600 (14.0
’percqu); Asia, 434,900 (13.2 percent): Africa, 400,200 (12.2 percent),
and Europe-america, 540,600 (24.6 percent).

Among the Jews born abroad, 303,400 (9.2 percent) came from Asia,
336,500 (10.3 percent) from Africa, and 807,600 (24.6 percent) from
Europe-America.

' As to the non-Jewish population, most of the Muslims and Chris-
tians are ethnically Arabs, although a significant Chriqtian Euro-
péan community does live permanently in Israel. The Druze consti-
tute a separate religious and community unit. The statistical regis-
tration of the population according to religion is a system that al-
ready existed under the Turkish and British administrations. It was
kept by Israel despite criticism raised against it from different
sources. ‘

' Immediately before the creation of the state, the area called
Palestine contained about 650,000 Jews and 1,300,000 Arabs, 700,000 of
whom-were in that part of the country that became Israel, apout 500,000 in
the region occupied by Jordan, and 100,000 in the Gaza Strip. In 1948,
when the state was established, the population registered in what had
become Israel was 872,000, of whom:716,700 were Jews aqd 156,000 non-=Jews.
The majority oi Arabs who left Israel became refugees in the Gaza Strip,
Jordan, and Lebanon. . . ;

The large increase that would take place in the Jewish population
was the result of natural causes and immigrapioﬂ- In the first decades
of the state, there was an increase of 2,491,600 Jews-~46 percent due to
natural increase, and 54 percent the net immigration balance. As-to the
non-Jewish population, there wés no significant immigration and the
only ‘instance of pronounced increase not based on natural causes was

the addition of the East Jerusalem population after 1967. The growth
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of: the Arab population was the result of a high birthrate, a sharp decline
in mortélity. some immigration, and scarce emigration.21

The origins of the Jewish immigrants'who settled in the State of
Israel in the years of massive immigration would bring about a pronounced
change in the cultural and social composition of the general population
of the country, and thus are of much relevance to the subject of this
paper. Zionism, essentially a European, postemancipation phenomenon,
had been active almost exclusively among the so~called Ashkenazi (lit-
erally, "German") communities in Eﬁrope and America, as well as in the
qalkans. In the Oriental (also called Sephardic=--1literally, "Spanish"=--
despite differences between subgroups) communities_of the Middle East and
North Africa, a traditional religious approach to’}ewish life prevailed,
and. Zionism was not too popular. At the time of ihdépendence. the Yishuv
-=-the Jewish community in Palestine--contained only a small, noninfluen-
tial minority of Jewish inhabitants of Oriental or Sephardic origin. The
Ashkenazi majority and its leadership would determine the character of the
state and its institutions.

Three decades later, as a consequence of the origins of the mass
immigration, the composition of the Jewish population is quite dif-
ferent--more than 55 pércené of all Jews were born in Israel and near-
ly half of the second generation are.now of Asian-hf;'i\can origin, or
Oriental Jews. Because of the age structure and differential reproduc-
tion rates, thé proportion of Jewish inhabitants of Asian-African or
Oriental origin will doubtless continue to grow, and Israeli-born chil-
dren of Asian-African descent will soon be the largest ethnic compo-
nent of Israel's population.z2 The Ashkenazi Jews, a majority within
the Jewish people since the 19th century, are becoming a minority in
Israel.z3

While these lines are being written, the country is witness.ing a
renewed tension both at the level of the relations between Jews and
Israeli Arabs and within the Jewish comﬁunity. The first is mainly
related to the general political problem in the area, but some of its

aspects are of obvious relevance to the subject to be discussed in this
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paper. It is the internal Jewish tension that is directly pertinent
to the matter of affirmative action and related issues.
a
Affirmative Action and Today's Israeli Society
For the purposes of these pages, the policies vig-4-vis the popula-

tion of the territories that came under Israeli administration after 1967
are irrelevant. The question of affirmative action can hardly arise, in
practice, in conditions of military administration, irrespective of any
solution that might be advanced concerning the future of these areas. Our
subject is thus limited to: (a) ‘the national policies serving the Zionist
philosophy of all the lsraeli governments; (b) the question of Arab-Jewish
relatioAE within the so-called Green Line, and (c) intra-Jewish relations,
‘or relations between the Ashkenazi population of Israel and the increasing
majority of Oriental Jews. The position of women in gsociety should also
be dealt with. .

Privileges for Jews: A;; They Affirmative Action? The principle

that "every Jew has the right to come to this country as an oleh (immi-
grant] w24 has inspired the Israeli legislation concerning nationality,
as well as the privileges granted to immigrants who come to the country
under the Law of Return. As a, commentator on the Israel Natiéﬁality.
Law wrate: "Just as the notion of Israel as a Jewish State is inextric-
ably bound up with the return of the Jews to the land of Israel, so
Israel's nationality law, as a reflection of the prevailing ideology,
cannot be comprehended until this concept of retur:. has been graSped."25
The World Zionist Organization-Jewish Agency (Status) Law 1952 proclains
(Section 1) the same norm: "The State of Israel regards itself as the
creation of the entire Jewish people, and its gates are open in accord-
ance with its laws to every Jew wishing to immigrate to it.“26

The debate on the nature of the Law of Return and on the philo-
sophical and'legal question of "who is a Jew?"--a debate that has ac-
companied the State of Israel from the very day of its inception and
remains a nightmare for politicians responsible for the stability of

Israeli government coalitions--is beyond the scope of this paper.
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Abundant ‘and authoritative literature is devoted to it, and the Supreme
Court has dealt repeatedly with the. matter.27 What is relevant to our
subject is, of course, the question of whether the Law of Return is a
discriminatory law, or if it is an example of affirmative action in favor
of the Jews who immigrate to Israel. Gouldman, pointing out that the
Nationality Law, based on the Law of Return, is open to the charge that it
discriminates, on ethnic grounds, in favor of Jews, explains"this by the
fact "that the Law cannot be divorced from its historic context. It isl-i
easier for a Jew to acquire Israeli nat%onality for the simple reason thatl
Israel is primarily a State for the Jewish people."28

Former Jerusalem Law Facu}ty dean Claude Klein, on his part, con-

siders that the Law of Return is a mesure preferentielle that cannot

be considered discriminatory since it does not discriminate against
any particular group. He considers the law consistent with the provi-
sions of Article 1.3 of the United Nations Convention on the Elimination
of All Forms of Racial Discrimination, and mentions similar measures
enacted by the Federal Republic of Germany and the Soviet Un:l.on.29 Former
Justice' Haim Cohn also denies that the. Law of Return can be seen as
invelving improper discrimination. There is no illegal discrimination
when the granting of rights is based on qualities existing in one case and
absent in the ot:her.30

This is the correct approach. Immigration and nationality laws
are an area of legislation belonging to the exclusive domain of each
national state. The privileges granted in 1Israel to Jews concerning
immigration and nationality are obviously advantages, since they are not
granted to non-Jews. They are not, however, illegal, since they do not
impose restrictions on any particular group, race, or religion, and do
not close the doors of the country to anybody. Non~Jewish prospective
immigrants can be admitted, and obtain Israeli nationality by going
through the procedures established by the law to that effect. There are,
however, those who consider the Law of Return as "exclusionary" and
reject the "legalistic" arguments that disregard the social contexts and

consequences of the law.31
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Accepting the view that the privileges granted to Jews by this
legislation are not discriminatory, the question has still to be asked
whether policies intended 't:o foster the immigration of one given group
fall under the definition of affirmative action. 1In the particular case
of 1srael, the wide spectrum of tgositive measures in favor of Jewish
immigrants was considered indispenéable to permit the absorption of the
newcomers, many of whom were in conditions of great distress, such as
the immigrants coming from the DP camps in Europe and the majority of
the Orientals. All were exposed to the general cultural. and social
shock that every immigrant experiences.

The notion of the State of Israel as a Jewish state32 found expres-
siogrin some legislative measures of a symbolic or declaratory character,
such as the laws on Nazi crimes, and the Martyrs' and Heroes' Commemora-
tion Law. Other laws, also carrying an undisputed Jewish character, have
concrete implications from the angle in which we are here interested,
and contain provisions involving different treatment between Jews and
non-Jews, some likely to fall under the heading of affirmative action or,
in the view of others, under that of reverse discrimination. An example
is a series of laws inspired by the Law of Return and related to the
building process of the state, as already mentioned Laws on the world
zionist Organization and on Nationality, the 1953 Law on the Keren Kayemet
I..e-Israel,33 and the 1956 Law on the Keren l-layesod.34

The different branches, subsidiaries, and dependent instruments
of the Zionist Organization and of the Jewish Agency provide Jewish
immigrants--and only Jewish immigrants35--with a diversified spectrum
of benefits and advantages, including subsidies and loans to come to
Israel, housing facilities and mortgages, help in order to obtain em-
ployment, temporary accommodation in absorption centers, Hebrew courses
and maintenance while taking them, subsidies for school expenses and
higher education, and subsidies concerning health insurance and other
advantages. These are further complemented by privileges granted by
the state relating to tax exemptions, currency facilities, and other

benefits involving a preferential status for Jewish immigrants. Most
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of these advantages are temporary. Tax exemptions, for instance, are
granted for the first years in the country and are gradually reduced
within that period. Foreign currency benefits are also for given
periods. g ’

All these privileges created social tensions and resentment, not
only among the Arab minority, but also among Israeli-born or -raised
Jews not enjoying similar pref;rential treatment. In the last decade,
the particularly generous benefits granted to immigrants from ‘the Soviet
Union have been denounced by spokesmen of groups of African-hsian-origin
as a manifestation of Ashkenazi bias and protelctionism. On the other
hand, special social programs have been esgfblished by the Jewish Agency
in favor of the "disadvantaged strata,” "youth in distress," and youth
from families “who immigrated from Asia and.North Africa-"36

The Arab Minority. The Arab minority in Israel is not a cdmpletely

homogeneous group. For the purpose of these pages, however, it is
adequate to deal with the Arab minority as a whole, although the differ-
ences between Arabs in general and the Druze or the Bedouins have to
be kept in mind, and profound differences in the Israeli Arabs' self-
perception and their attitude vis-A-vis the State do exist.?7

The legal status of the Arabs in Israel has been described in clash-
ing terms. According to Smooha.38 Arabs are "a separate but unequal
minority in Israel society," an involuntary nonassimilating minority with
a "continued cultural distinctiveness and.social separation" determined by
numerous instifutional arrangements such as the law of separate religious
communities, the contiguous concentration of Arabs in a few major geocul-
tural regions, separate localities and neighborhoods, separate schools and
media, and the special Departments for Arab Affairs. Lustick considers
that the Arabs in Israel enjoy the status of "separate but equal,"39 and
that the objective of the Israeli policies is to "control" the Arab
minority, rather than to eliminate, integrate, absorb, or develop it.
Stendel, a former deputy adviser on Arab affairs to the prime minister,
claims that the principle of equal rights for the Arabs in Israel is well

anchored in the general 2Zionist vision of the character of the Jewish
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state, and "there can be no doubt about the equality of members of the
minority group in the eyes of the law. »

« 1t is generally accepted that the indlvidual civil and political
rights and the collective cultural rights of the Arabs in Israel are
protected. Their right to a gseparate identity is preserved. They are,
 however, exempted, or excluded, from compulsory military service, with
the benefits and shorgcomings involved in this exemption. While this
limitation avoids for the Arabs the risk of agoniZing loyalt§ conflicts,
it also shows the extent of suspicion that may be behind it.

The standard of living of the Israeli Arabs has risen appreciably;
an lmportant middle class and an elite, have developed. On the other
hand, with the increase of Palestinian nationalism, the Arabs in Israel
have become more militant, and recent years have witnessed growing
tension between Jews and Arabs, the origin of which is to be found both
in the external political situation and the institutional and social
limitations that are the consequence of the prevailing conditions.41

The Arab ‘aspirations as a minority are not clearly defined. Obvious-
ly, part of them aspire to the status of a recognized national minority,
able to play a role in national policy-making and to have a decisive say
in decisions concerning their own affairs, while achieving total equality
in matters of modernization and distribution of regources. Others, how-
ever, a minority, advocate greater social integration, although certainly
not assimilation. At the other end of the political gspectrum, there are
those who reject what they call the "Zionist entity"™ and clearly advocate
the liquidation of the State of Israel.

Arabs are not eligible for projects channeled through the Jewish
Agency and other Zionist agencies, and are also prevented from receiving
benefits reserved for former members of the armed forces. Several commit-
tees to consider ways of improving the condition of the Arab minority have
been established by the ministries of the Interior, Education, and Cul-
ture, the Prime Minister's Office, and the Knesset. Policies regarding
the Arabs have certainly become more liberal than in the past, and situa-

tions considered discriminatory have been alleviated.
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The subject of affirmative_ action has seldom come into focus in the

discussions on the Arab condition in the State of Israel. Complaints have

‘been mainly against discriminatory situations, land expropriations,
: ;

employment inequdlity, and inadequate control of the Arabs' cultural and
educational life.42 On a few occasions, however, affirmative action has
been included among claims or proposals intended to improve the situation
of the Israeli Arabs, and the Histadrut Department for Arab Affairs did
recommend measures of affirmative action.43 Recently, the chairman of
the Moslem Committee in Jaffa (the Wakf) put forward a seven-point pro-
posal to that effect, including, among measures in the field of housing,
education, employment, and political life, a demand that "affirmative
action be applied tc Arab candidates for university studies, as is being
done for Sephardi candidates."44 As we shall see later, this particular
request is being satisfied liberally in some cases.

In general, special programs of affirmative action for Arabs have not
been undertaken, until now, although some schemes, in favor of “under-
achievers" or to counteract white-collar unemployment among Arabs, have
been launched. As explained by an authoritative source: "Israel's policy
towards its large Arab minority is based on the concepts of democracy,.
nationhood, and cultural autonomy; therefore, a complete separate network
of education has been developad for the Arab population, and educational
services are provided in separate schools, where Arab children are taught
in their mother tongue by Arab teachers. The curriculum is the same as
that of Jewish schools, but it is adapted to the needs of the Israeli-Arab
community and based on its cultural heritage."45

As to higher education, an Association for the Development of Arab
Education and Culture, based in Nazareth and supported by groups of
friends abroad, recently applied to the Council for Higher Education
for a permit to establish an Arab University. The request was denied
on the ground that no additional university was needed in the country in
the next years. The council took note, however, of the difficulties
existent for Arab students in tne transition from high school to the

university and recommended a revision of the conditions of admission
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of Arab students. The council also recommended that the number of Arab
students in the preparatory preuniversity programs be ‘increased con-
siderably, and that the possibili€§ of providing them with cbmplementary
studies in the universities and other institutions of higher education he

studied.46

Ashkenazi and Oriental Jews. As already indicated, the ideology

of mizug galuyot, the integration of the exiles, was an essential com-

ponent of the Zionist enterprise Qxa.inSpired mahy of the institutions
developed in Mandatory Palestine and later in the State/of Israel. The
external threats against the existence of Israel also worked to strengthen
the feeling of national unity. However, the ethnic, social, and cultural
differences améhg the various immigration waves did not disappear, and
tension originating in the grievances. advanced by the Oriental sector

L]

against the Ashkenazim is today a factof'that cannot be ignored.

It has been claimed. that the absorption policiesQ applied to the
Oriental waves of immigration differed from qhe patterns followed relating
to Ashkenazi immigrants, particularly in matters such as housing, concen-
tration of immigrants in towns or neighborhoods, and employment. Accusa-
tions of favoritism and discrimination have been advanced. Whether this
is true or not, there is no doubt that Oriental immigrants ¢ame handi-
capped by their lack of technical and professional skills, lowér cultural
background, deficient sectorial organization, and fewer migratory options
than Western immigrants. This would, of course, have its influence on
the structure of the new society, engenderiﬁg tensions between the so-
called "first Israel"” and "second 1Israel" and, from time to time, real
conflicts, especially when origin, traditions, language, and other vari-
ables overlap with seniority in the country, education, income, and place
of residence.47 -

While at the primary-school level integration of Jewish ethnic
groups in Israel is complete, a considerable gap remains at the secondary
school and university levels. In regard to occupation, Jews of European

origin are highly oyerrepresented in the most prestigious occupation

categories, while people of Asian-African origin are overrepresented
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among blue-collag'and service workers,‘with a trend toward tﬁe closing
of the gap in the administrative categbry. This, of course, results
in a serious income gap. Despite pronounced imp£;veﬁent in the relative
standard of 1living of familiegs of Asian‘and African origin, they are
still in a disadvantaged positidn compared with the overall average for
Jewish families, thus beiﬂg entitled to "a sense of underrepresentation in
obtaining the rewards which the wider society has to offer." This "is
undoubtedly a majQr source .0 tension,“48 expressed already in resent-
ment and violence. "Unless a very deliberate and systematic prégram, with
explicit goals and interim evaluation, is adopted in ordér to counteract
the structural trends," in the next decade there may be "even more cause

for concern.“49

Bl

Thq dominating ideological trends wiéhin the Zionist movement and the
majority ef the political parties in Israel have worked against Oriental-
Ashkenazi separatism and division. However, there have been attempts to
use ethnicity for political purggses, such as, recently,: in the™ 1981
elections and in the verbal incigents following the trial of an Oriental
member of the government accused of ordinary offenses. The integrationist
ideal of "One people, one language, one culture" ,is constantly yoiced,
without major differences in this respect between Ashkenazis and Or: -
entals, or.rightior left in the political spectrum. All the Israeli
governments have proclaimed similar targets in this regard. Even the
movements -intended to give expression. to the feeling of'discrimination
on the part of the Oriehﬁals, such as the organizatioﬁal attempt; that
followed the Wadi-Salib riots in 1959, and the Black Panther group in
the 19705, were conducted under integrationist slogans. In the late 70s,
however, new. Oriental organizations, such as "Ohalim" ("Tents"), the
Council of Jerusalem Neighborhoods, “Israel--Tﬁat's Me," and to some
extent, the political party Tradition Movement-Israel ("Tami"), adopted a
different line, stress‘ng a separatist Oriental attitude. Some Oriental
spokesmen have even put forward the claim for a segregated Oriental

economic development, based on an Oriental concentration of manpower and

resources.
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In general, however, although what some authors call ;subcultural"
and félkloric variations have always been advocated, Oriental spokesmen
have proclaimed support for ethnic iﬁtegration, ethnic equality, and
assimilation within the Jewish sector. The Sephardic and Oriental con-
tributions are frequently sttessed{ or.even overstressed, but there
is no defense of separatism. The emphasis has been on rejectian of
discrimination, greater ‘consideration for ‘the needs of those allegedly
discriminated against, compensatory programs, preferential treatment--
in sum, -measures to improve the condition of the disadvantaged. This

brings us now to the debate on affirmative actiorn.

Theoretical Discussion apd Proposed Measures
The discussion on affirmative action in Israel is reminiscent of
the controversy on the subject that took place, and is currently taking
place, in the United States, Great Britain, or Canadaf There are, of
course, differences related to the distinctive Israeli reality, particu-
larly concerning problems of absorption of the massive ‘immigration
that followed the creation of the‘state;'ina matters of security. While
the existence of inequalities’between the Jews and the Arab minority, on
the one hand, and between Ashkené&i ﬁnd 0r1enta1 Jews, on the other, has
frequently péén pointed out, voices Ealling for programs meriting the name
of affirmative action have only recently been heard. In a very early
symposium on ethnic probleus in Israel. organized in 1951--a ‘year when
175,000 immigrants, about 70'percent of them Oriental Jews, arrived--there
was almost no reference at all to programs of affirmative action. Thirty
years liter (March 11, 1982), the Van Leer Foundation in Jerusalem or-
ganized’ a qymposium on -the same theme. Included among the speakers were
somee of the)particxpants in the 1951 discussion. Only one of them now
raised, t midly, the question of affirmative action.51
- In 1959, the Public Inquiry Commission established to investigate
the Wadi-éalib riots referred in its report to an "increasing tendency
toward affirmative.action for special and preférential treatment of

Orientals."52 The army, as we shall see, already began compensatory
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programs two decades ago, and so did the universities. But, in general,
a serious discussion and concrete proposals on affirmative action are n
a rather recent phenomenon and not<+too generalized. EVen while these
pages are being written, at a long symposium on the increased polarization
between ethnic groups, organized by a mass-circulation newspaper with
the participation of a group of social scientists, mainly of Oriental
origin, the subject of affirmative action was completely ignored and y
‘the only reference to it was by some opposed to it.53 .

The Subject in the Specialized Litera;ure. Op the whole, 1Israeli

social scientists have not argued the case for affirmative action.
Eisenstadt, acknowledging, of course,. that a significant portion of
the poverty-stricken sectors belongs to the Oriental communities, takes
the view that the problem of Oriental Jewry and that of poverty are f
two separate questions.54 Lissak, analyzing the patterns of érotest
among the Oriental immigrants, points out the existence of a movement
that Aemands changes in the stratification structure, including "pressure
to change the qualifications  for senior appointments in the administra-
tion, education and ix the centers of political power," and "increasing
impatience to shorten the way to key positions." 1In the long run, he on
believes, demands of this kind "will be completely unnecessary, since the
quantity and quality of'Oriental candidates for top positions in the name
administration and in politics :ill constantly increase, even according t%
the most pessimistic prognoses.

Iohanan Peres foresees an increase in the claim for equality of there
opportunities, and.advocates "far-reaching steps to promote equality irty
among ethnic groups, even at the price of clashing (temporarily) with the
principle of distributing positions on grounds of personal merit. Only the
living example of many members of a given ethnic group reaching pres-w
tigious and successful positions is likely to provide the groups of Asian
aﬁd African origin with the feeling that progress can be achieved."5
Peres notes, however, that the broad opposition to "discrimination in

reverse"” should not be ignored. 1iIn addition to the general arguments of

a pragmatic nature against affirmative action, in the case of Israel he
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finds that it would clash with zhe need to increase technological stand-
ards and preserve the competitive capacity of the state, in order to
ensure its defensive capabilityu Therefore, it might be necessary to
maintain selegtive criteria gased on merit, regardless of origin, while
developing at the same time compensatory action for members of the
Oriental communities in the field of education. Such means would be
preacademic courses in the army, the extended school day, broadened
frameworks at an early age-level, and similar meaéutes. All of these are
examples of preferential éupporp in the formaﬁion stagesiof members of
disadvantaged sectors, and are steps already wndertaken in Israel.

Smooha advocates the redistribution of resources and opportunities’
"in order to redress past and present inequities ahd to avert unrest."
He accepts thla-t "non-dominant dgroups use," among other means, "their
identities as legitimate bases for group solidarity,”™ but he does not
ignore the shortcomings involved in an automatic approach to preferen-
tial treatment: "Ethnic quotas prevent free competition,K for power. By
setting them too low, quotas become benign for the lucky few but work
against the majority ofugrientals. By confining them to visible, mostly
non-éxecdtive, appointments, they become no moretthan token measures."
The conspicuous nature of the quotas established in some institutions og
higher eddcation and the long-standing Oriental quotas in certain politi-
cal posts have the'consequence of "appeasing the Orientals, concealing the
token effect of these measures and inculcating the Ashkenazim with a sense
of self-righteousness."5 )

In general, as said, therq is little specialized literature dealing
with affirmative action in Israel. A very recent volume containing a
selection of already published as well as original essays concerned with
the themes of migration, ethnicity, and community in Israeli society5
pays no attention to the subject, except indirectly when mentioning "the
beginning of a gradual reformulation of the fundamental ideal of demo-

cratic participation," or when arguing that “ethnic equality can be

approached only if the deprived progress faster and at the expense of the

privileged."59

Fsi
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The Jerusalem Law Scixoél pDiscussion. A coherent .debate on affirma-

tive action in Israel took place in July 1980, at the Faculty of Law of.
the Hebrew University of Jer—usalem, in the form of ‘a symposium devoted
to the me:rlory of a student killed in wax‘.so A group of‘jurists and
social scientists‘, led by the president of the university and the dean
of its Schogl of lLaw, discussed the subject. A detailed proposal was
submitted by Dr. Shimon  Shetreet, advocating affirmative action in fay,or

of defined groups, such as Oriental Jjews, women, socially disadvantaged

~pei'sohs, and large families. The suggestion is to adopt legislation or,

at a first stage, a mandatory public policy, based on special training
programs for members of the affected groups and on preferential treatment
for them, in matters concerning university enrollment, employment, ap-
pointments in the public service, and similar situations. . \

The prohibition of discrimina;\ion, now applicable only to govern-
mental institutions, would be extended also to private bodies engaged
in public services (education, public health, transportation), in all
cases where there is a g;wernmental or.public involvement in their activi-
ties, such as funding or administration. Those bodies would be expect;ed
to undertake training and/or. affirmative action programs. They wonld be
under the obligation !:o collect data showing the relation between the
distribution -of jobs and positions and the composition of the respective
population groups. The burden of prodf that no candidates were available
among the preferrld groups would be on those in charge of the selection.
An Authority to Ensure Equality would be in charge of implementimj the
program and drafting legiBlation a't a later stage. It would have compe-
tence to receive complaints, issue certifiéates giving credit for keeping
the relevant standards, or declare that a body is not qualified to con-
tract with the state or receive its support. ‘

The proclaimed aim of the proposal is equality in the result.
Its philosophical underpinnings are the "serious mistakes" made in
the plan.ning and implementation of the absorption ~of immigrants from
Islamic countries, as well as the wrong cultural apprbach that harmed

S

the feeling of self-respect and the public image of a large component
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\of Jewish society in Israel. Equality in the result would provide
moral compensation for past injuries. The proposal rejects_the customary
arguments concerning lack of identity between victims of past discrimina-
tion and those to be affected by the new programs. The psychological
element, namely, the importance of the 1mproveﬁent in the public image of
"all members of the disadvantaged groups, is emphasized. A new distribu-
tion of power is likely to help those groups in general terms, in addition
to the direct adva;tages for the immediate beneficiaries. While some
social price will have to be paid for enacting programs such as the one
proposed, that price will always be much more reasonable than the one
to he paid by the perpetuation of the existent inequality.

The discussion during the Jerusalem symposium did not depart consid-=
erably from the familiar arguments for and against affirmative action
raised elsewhere, except in some respects relating to the particular
Israeli reality. Abraham Harman, president of the Hebrew University,
pointed out that every immigrant is a disadvantaged person who has to
learn a new language, adjust himself to a gew climate and to a new
‘social behavior, and is thus in need of special treatment, in fields
such as occupation, housing, and language.61 From an opposite angle,
philosopherlYéhuda Meltzer. rejected most of the grounds on which affirma-
tive action is based, except the argument of self-respect. He minimized
the value of affirmative action as a remedy, and advocated more far-
reaching measureé, such as redistribution of wealth, taxation, and
similar techniques. Law professor ,Steven Goldstein expressed doubts
as to the adequacy and justice of affirmative action, which is likely
to stigmatize those receiving its benefits, in addition to its other
shortcomings. .

Professor Eliezer Jaffe, a member of the prime minister's committee
that studied the situation of disadvantaged youth in 1972, contributed
statistical information contained in that committee's report: 64 percent
of school beginners belonged to the Oriental community,'but only 32
percent of first-year students in high school were Orientals; at the

university level, 12 percent of first-year students were Orientals
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or their descendants, but only 4 percent of graduates belonged to that
group, and only 2 percent of all recipients of doctoral degrees were of
Oriental origin. Against such a background, Professor Jaffe argued the

case 'in favor of affirmative action in the education system. He prafsed

the experience of the Jerusalem University School of Social Work, to which
we refer elsewhere. :

An economist, Professor Yoram Ben-Porat, stated that, in -Israel,
affirmative action was not relevant to matters of empldyment, particular-
ly since the differences in remuneration are small, oscillating between
6 and 14 percent of the income in each profession.62 He opposed posi-
tive discrimination in matters of admission to the university, seeing
in it a danger for the moré qualified among the disadvantaged groups, but
strongly supported remedial preuniversity iraining, such as that provideé
by the Saltiel Centre referred to later.

A strong case for qffirmative action based’on pragmatic considera-
tions was finally made by Professor Reuven Yaron, who closed the discus-
sion. Affirmative action is needed, in his view, wﬁ;never, as in Israel,
there is an explosive situation caused by the overlapping of inequality
and ethnic origin..

The Discussion in the Press. The Israeli press deals frequently

with intergroup relations. The application of measures of affirmative
action was, however, rarely advocated. Recently, in September and October
1981, the subject was discussed in the columns of the prestigious Haaretz,
starting with a series of articles by Akiva Eldar under the general
heading "Ethnic Discrimination--Image and Reality." The author expressed
misgivings concerning the possibility of launching programs of affirmative
action in 1Israel, foreseeing a dangér_pf legal actions on the part of
relegated Ashkenazis.e3 He described the particular situation of the

different ethnic groups, taking the view that tension is rather confined

to the Moroccan subgroup. The absorption and integration of other com-
munities such as Yemenites, Bulgarians, Iraqis, Tunisians, and Algerians

has been a considerable success, compared to the Moroccans.
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One of the articles, containing an interview with Professor Moshe
Lissak, discussed the impact and the use of ethnic tensions in the in-
ternal political life of the country, particularly in the last elections,
in the summer of 1981. Lissak also compared the trauma experienced by
the Ori;ntal immigrants with that, an even sharper one, suffered by the
German Jews who came to Israel after Hitler.es The attempt to rewrite
history, so as to add special emphasis, even quaptitatively, to the
role of the Oriental communities, was ridiculed by Eldar, who urged the
avoidance of stereotypes and ethnic partisanship and an inbrease of mutual
tolerance. At the same time, however, hé'acknowledged the existence of a
feeling of "group injury" among Oriental Jews, even those successful in
life.66

David 2Zucker, in a comprehensive article,67 argued the case for
affirmative action, taking issue with Eldar's approach. He denied .that
intentional discrimination takes place. Israeli societQ' does not put
obstacles in the way to success of any person with talent or capacity.

The problem is related to the fact that the so-called teunei tipuah

("disadvantaged," "requiring fostering") belong to the Oriental communi-
ties, and that only 8 pércent of descendants of African and Asian immi-
grants obtain their bagrut'(high school matriculation) certificate, as
opposed to 40 percent among the descendants of European and American
immigrants. He did not accept the argument that the problem is essential-
ly only of the Moroccans.

’ A formal equality of opportunities, continued Zucker, is not enough,
as the then minister of education Zalman Aranne claimed two decades
ago, when he coined the term "State protectionism.” In order to close
‘the social gap, "real equality," or "equality in the result," should
become the alternative to "equality of opportunities.” In Israel, the
aim of affirmative action should be to put an end to "the correlation
between Oriental origin and heavy representation in the lower echelons

of income, low representation in prestigious schools and high representa-

tion among disadvantaged sectors and urban area of low status."
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There is no reason at all, he added, to claim that an administrative
preferential treatment would lower the Qquality of Israeli society and
its way of life. In any case, Israeli society should confront the dilemma
between higher standards now, or social solidarity. A dynamic social
policy is necessary, in addition to what time and mixed marriages can do.
Moreover, time can also work against the interests of society.

The press debate on affirmative action prompted a number of readers
to react with sharp letters to the editor, criticizing the proposed
program as being "destructive” and its supporters’ as being politically
motivated.69

Official Initiatives. Parliamentari action. In 1982, the Knesset

established a joint subcommittee of the Committees on Labor and Welfare

and Education and Culture in order to study the feelings of alienation

among the ethnic communities in Israel. The subcommittee held a number. .

of meetings with the participation of recognized experts in the field
of ethnic relations. The whole spectrum of intergroup relations within
the Jewish p0pulation7o was reviewed, and some cz\jsideration was also
given to the subject of affirmative action. Mrs. Shoshana Arbeli-
Almoslino M.K. x:aised the possibility of adopting programs of preferen-
tial treatment to correct inequality giving priority to Oriental candi-
dates, if properly qualified. Sociologist Rivka Bar-Yosef referred to the
success of the university programs of affirmative action that facilitate
the advancement of qualified students on,a basis of equality, without
implying that a student has been admitted only because he or she belon?s
to a certain group'._n R !

) .
The status of women. The profound social and culturq,l differences

prevailing in such a diversified population af that of Israel, as well

as legal problems built into the fami].y law’ svstem adopted by the state,
are the background against whi_c_}n ‘the {Subject of affirmative action in
connection with the svt§t‘:us {:f..women has to be considered. In 1975, the
prime minister .appc;i'nte'd a ﬁommittee on the Status of Women, chaired by

Ora Nair ‘M.K., which produced a report, published in 1978, and submitted

a wide range of proposals contemplating the needs.of women, Jewish or not,
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[ 4
in all sectors of life.72 It included suggestions for the advancement

of women. One recommendation was to secure for women 25 percent of "safe"
places in the candidates' lists for the Knesset.

Presently, there is an Office of Advisor to the Prime Minister
on the status of women. Its head, Dr. Nitza Shapiro-Libai, who chairs an
Iater?Ministeg}al Committee on the Status of Women, dealt explicitly with
the matter of affirmative action, adopting the view that ®"international
instruments are all in favor of affirmative action to correct accumulated
injustices and accelerate women's integration into all spheres of activi-
ties."73 The Inter-Ministeriai Committee, at which the Ministries of
Interivr, Foreign Affairs, Labor and Welfﬁre, Health, Commerce and
Industry, Justice, and Education and Culture are represented, decided in
1980 to urge all governmental departments "to act in favor of eqﬁality of
opportunities for women in the governmental service and to bring about a
better balance in the distribution of jobs between women and men in the
service of the State." To that effect, governmental offices should adopt
a program including giving "preference to the sex less represented" in
certain jobs "during the stage of selection of candidates."

In 1981, Dr. Shapiro-Libai submitted to the Committee on Labor and
Welfare of the Knesset a proposal amending the draft Equal Opportunities
in Employment Law, suggesting that the law should permit, although not
make mandatory, "the. adoption of special temporary measures (called in the
United States and in England ‘'affirmative action') in order to achieve
more balance in the employment of women." The text read: “Temporary
preference granted to one of the sexes in the admission to employment,
election for, or admission to, professional training or professional
advancement courses, when its purpose is to achieve a better balance in,
the professional distribution and in the funcéional level of yohen and
men, will not be considered illegal." The pr0pose5 article was not
incorporated into the law, adopted in 1981 and in effect since January
1982.

Measures in the field of education. The judiciary's role. Education

is seen in Israel as a central factor in the achievement of national
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goals. The narrowing of the socioeconomic gap and the advancement of

Oriental Jews has therefore been considered one of the essential tasks of "

education since the early days of the state. The Compulsory Education Law
of 1949, the, 1953 State Education Law, and the "Reform" introduced in 1968

contemplated particularly the needs of the teunei tipuah, with the clear
understandinq that the immense majority of them were of African and Asian
origin. Preschool programs, adult education, psychological and guidance

services, special curricula, smaller classes, extra teaching hours, aqp‘a

longer day, mainiy in underprivileged neighborhoods, were intended "to -

compensate poor youth for deficiencies assumed by the authorities to be
inherent in the home and community.”74 . |

Among the devices conceived at an early stage were graded tuition
fees, avoiding leaving back elementary school pupils, facilitating gradua-
tion from elementary school to everyone, regardless of performance, and
allowing pupils of Afro-Asian origin to be admiéted to high school with
lower scores. In the 60s, different "fostering” projects, such as the
"grouping" system to permit advancement according to individual ability,
were enacted, and in 1963, the Center for Disadvantaged Educational
Institutions was: established. The most ambitious plan was probably the
1968 "Reform," which divided secondary education into two stages, with the
intention to better serve the needs of the disadvantaged sectors. To that
effect, the selective achievement test governing the transfer from ele-
mentary to junior high school was eliminated. The junior high school was
supposed to become a period of observation and follow-up. In recent
years, secondary education became free at all stages.

The extent to which all these efforts have contributed to closing
the gap between Ashkenazi and Oriental youth is the subject of contro-
versy. What an authority called a "positive discrimination policy“75
seems not to have been enough to eliminate the gap in performance levels
between the two major groups. "To the present, the percentage of adoles-
cents entering the academic t{ier of the educational system . . . remains
heavily biased in favour of the Ashkenazi segment of the population. At

the other end of the status ladder, Oriental youth are over-represented
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in vocation programmes and among early school leavers. In training ado-
lescents'to fill various:positions ;n the 1Israeli economy; it would seem
that the educational system has assumed an auxiliafy function as gate
keeper, funneling middle-class Ashkenazi youth towards middle lqveliand
elite positions while certifying working-class Oriental youth to join
their fathers in blue-collar trades."76 According to the authors we aré
quoiingy manipulation of the educational systeh\ in order to foster a
redistribution of ‘resources in society is an ill-conceived enterprise,
since the socioeconomic gap remains essentially an economic and political
problem. The school fails to close the gap and does not compensate for
the disadvantages that many pupils bring from theéir homes.77

Nevertheless, the Ministry of Education continues to adopt separate
budgets in order to "advance the weaker Ssectors of the population,”
with a view to "a) limiting the educational gap between communities and
weak sectors of society, through activities for the advancement of

teunei tipuah with an achievement potential; b) enlarging the proportion

of members of the Oriental edot and members of weak social sectors among

the matrifculation recipients; c¢) developing ways of advancement which

should permit teunei tipuah students with an achievement potential to

make gradual progress from the early stages in high school to the end
of matriculation tests."” Family size, housing density, educational
levels, and similar criteria determine where to apply'these programs.78

An interesting and successful program based on tutoring of teunei
tipuah by university students, known under the name of Perah, was estab-
lished jointly by the Ministry of Education( the Jewish Agency, the
Students Organization, and all the universities. It serves Arabs (about
100 among 900 beneficiaries) as well as Jews, and the notion of teunei
tipuah is based on the Ministry of Education criteria.79

It is in the field of education that we can also find some in-
dications of the Israeli judicial approach to problems of equality
and the social gap. we have already pointed out that the role of the

Israeli courts in these matters has been limited, mainly because of the

system of parliamentary supremacy prevailing in the country, as well as
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the absence of an equality provlsion in an enforceable written consti@u-
t.i.on.80 One of the areas in which the Israeli courts have had oppor-
tunities to express themselves is on matters of parental choice regarding
residence oi' geographic qualifications for schooling. In a well-known

case, Kramer v. the Municipality of Jerusalem,81 a group of parents

filed a petition in the Supreme Court sitting as a High Court of Justice
to have declared invalid the policy of enfbrcing the 1968 reform, which
would imply for ¢their children the need to change schools. The three
justices who heard the case rejected the petition, acknowledging the
weight of society's interest in a reform expected to produce social
integration, as opposed to the rights of the parents.

Justice Etzioni, Qho was chairman of .the committee that: investigated
the wadi-Salib riots, justified the special benefits granted by the
Ministry of Education to disadvantaged students and the measures intended
to enlarge the number of such students in higher institutions. Quoting
conclusions of the mentioned committee enumerating the objective factors,
not related to personal conditions, that prevent the. weaker groups from
enjoying equality of educational opportunities, he pointed out that
society is entitled to limit basic rights of the citizens for security
or for social reasons, as pdrt of "a policy aimed at raising the scholar-
ly and educational level, and at deepening and accelerating the process
of social integration of those belonging to different, ethnic and social
groups.” ]

' The Court's approach in Kramer was not an isolated instance. The
Supreme Court confirmed it in several more recent cases, also related to
the question of society's right to restrict parental freedom of choice-82
If this orientation is to prevail, one might conclude that it could be
made extensive also to cases of affirmative action, if brought before the
courts. The obvious question is how far would the Israeli judiciary be
inciined to go in their societal approach if programs of affirmative
action would afrect individual interests. In the present circumstances,
when adopted measures are limited and do not clash with such interests, it

seems premature to deal with hypothetical situations.
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Admission to universities. Israeli universities have developed

special preacademic courses for students identified as teunei tipuah

or coming from so-called "underprivileged areas" (ezorei metzuka). In

general, these programé deserve to be described as affirmative action,
avoiding at the sﬁme time the controversial issues involved in the
establishment of "quotas" and the introduction of elements implying for
future graduates the stigma of beneficiaries of differential treatment.

In 1§63, the Hebrew University of Jerusalem created the Joseph
Saltiel Centre for Pre-Academic Studie583 with the purpose of enlarging
the proportion of members of the Oriental communities and of families
in "distress,"” mainly of Asian and North African origin, in the higher
education institutions. In view of the initial success, the scope
of the program was widened in 1969 to include demobilized soldiers,
members of the non-Jewish minorities, and new immigrants. The criteria
for admission are based on the students' economic and social background,
their matriculation scores, entry examinations, and a personal interview.
The ecohnomic and social background is determined by elements such as
size of the family, income per capita, education of the parents, area
of residence, schools attended, country of origin (also of the parents),
and housing conditions. The center provides tutoring and controls
the students' performances. After completing the program at the center,
students apply for admission to regular studies solely on their merits.

Since 1978, the School of Social Work of the Hebrew University
has undertaken a successful scheme. It reserves 20 places, among 120,
for "opportunity needed" students. Such students score below the re=
quired marks but are considered eligibie if they are adequately moti-
vated and respond to the 'Ministry of Education's definition of teunei
tipuah. Up to now, the three-year project has involved 70 students, 20 of
them Arabs (the general figure of Arab students in the School of Social
Work is about 8 percent). Tutors, maintenance subsidies, and scholar-
ships for the selected students are provided by interested factors.
while there are no final results as yet, the provisional conclusions are

highly satisfactory: there is virtually no difference in the performance
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of the selected and tutored students as compared with the regular ones,-
and the gap between both groﬁps has declined steadily after each stage
of the ptogram.a4 ’

Tel Aviv University--which a few years ago abolished a system that
secured a given number of places for Arab students, after it was felt
that it was not needed anymore--has established a preparatory program for
students from "underprivileged areas."85 The determination of such
"underprivileged areas" is based on socioeconomic considerations that
clearly overlap membership in the Oriental sector of the Jewish popuih-
tion. The program is open for Jewish as well as Arab students. The
students undergo a psychometric test and are admitted provided that,
despite their insufficient marks, they show reasonable possibilities of
success. Experience proves that 80 percent of those pass}gg the prepar-
atory program successfully have the same chance of success’ at ?he univer-

sity as students entering normally.
It is expected that in 1982, up to 300 students will have passed

through this program. No difference at all is regarded as existent
between those completing the program and those admitted to the-ﬁniversity
on the basis of a normal bagrut certificate. The schools or departments
considered more selective or difficult (e.g., engineering, law, medicine) .
are expected to admit "underprivileged areas" students who are below
“he minimum standard but close to it, the respective numbers to be .

decided by the Admissions Committee of each school or department. The‘
respective departments will follow the achievements of each of these
students in their first year of studies. In order to compensate the
alleged disadvantages of students from "underprivileged areas" with regard
to the contents of the psychometric test,86 special guidance will be
given in advance. '

Haifa University established a Unit to Bridge the Gaps, supported by
the wWorld Sephardic Federation and the Department for Sephardic Communi-
ties of the Jewish Agency. its aim is to close the social gaps by stimu-
lating higher education for residents of the so-~called development towns

and distressed neighborhoods in the major cities. The activities of the
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unit include participation in a program initiated in 1974 for the advance-
ment of local leadership through university educétion.87 Among the
projeéts of the unit, several relate to the study and promotion of the
cultural tradition of the Oriental communities.

The army programs. From 'its very inception, the Israeli Defence
Forces (IDF) worked for the integration of all parts of the population.
A faithful reflection of the hajor;ty of sgciety (as explained, most
Afabs do not serve in the army), the IDF enjoys the advantages of its
" general prestige, and its role in the life of the country goes far beyond
its purely military aim. During the long period of military service--
three years for men and two for women--in addition to yearly reserve
duty, the Army has, and uses, the possibility of molding the character
of a soldier in many ways. In the field of edpcation, the Army organizes
courses in Hebrew, compﬁlsory courses to complete elementary education,
and optional secondary education.88

An important program, particularly relevant to our subject, is the
Center for the Advancement Of Special Populations (Makam, in the Hebrew
acronym). In the past seven years, this center has developed a number of
forced-pace remedial programs in favor of draftees with less than a
complete elemehtary education or with other problems, including a crimi-
nal past. The program implies a "painstaking approach to every individ-
ual soldier, through extended basic training, vocational training ahd
initial supervision in the unit to which he is eventually posted."89
1t includes home visits, search for candidates at the induction center,
use of special soldier-teachers, permanent follow-up and cooperation
with the Ministry of Labor and specialized educational institutions, with
a view to providing the soldier with a concrete trade. At least on
the vocation and motivation levels, the Makam program seems to have
achieved considerable success.

General Raphael Eytan, chief of staff of the IDF, defined the aim
of this program as "the maximum advancement of each soldier belonging
to the weaker populations, with due consideration to the aneeds of the

90
Army and to the needs of society as a whole." The term “weaker
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populations® is interpreted by Roumani as corresponding in its immense
majority to Orientals.gl '

Another relevant program developed by the IDF is the university-
preparatory course designed primarily "for Orientals with matriculation
certificates who have not obtained the minimum grade required for the
competitive university examinations."” Oriental youths are accepted for
the IDF's premilitary vocational training schools even if they have
not completed the general requirements;92

While undoubtedly the IDF upgrades the Oriental sector, Roumani
considers that it does so by only one level, and tﬁerefore does not
bridge the gap.93 The army "contributes more to the Oriental's over-
representation in the ‘'construction, industry and trade’ category than to
his entrance into the 'liberal professions, bureaucracy and business.'"
The university-preparatory program does prepare.Orientals for thg competi-
tive entrance examinations and increases their chances of graduating.
Roumani concludes that in order to permit a greater number of Orientals to
compete with Ashkenazis as-equals, "discrimination in favor of Orientals’
is essential not only to arrest the gap but also to accelerate the pace of
national integration."g4

Project Renewal. Project Renewal, announced by the prime minister

of Israel in 1977, was conceived as a program intended to improve the
situation of 69 "distressed"” neighborhoods in 1Israel, with the close
participation of Jewish communal institutions all over the world. The
project,95 juintly managed by the government and the Jewish Agency, with
the cooperation of local residents and communities, includes a diverse
range of activities, special training and education of residents of the
involved neighborhoods, 'vocational training for youth, after-school
activities, self-help programs, day-care ce;ters, health services,
employment, housing, cooperation with the Unit to Bridge the Gaps of
Haifa University, etc.

The relevance of this ambitious program to the problem of the social
gap within Israel, and to the different initiatives that might fall under

the heading of affirmative action, cannot be denied. On the other hand,
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it is still too early to Judge the results of Project Renewal, the object
of an ongoing controversy in the Israeli media.

Large families. The overlap between ethnic background and size .

of ‘family has been frequently pointed out by observers of Israeli society.
Méasures in favor of large familiies have been advocated and enacted.
There is a proposal for a Large Families Law aimed at "anchoring in law,
under one statutory roof, all the benefits and rights of large families' in
the areas of housing, income-maintenance, education, leisure~time, and use
of public utilities." n96

De Facto Preference in Politics. A description of measures under-

taken in order to improve the position of Oriental Jews in different areas
would be incomplete without a reference to the situation prevailxng in
the polltical parties, an almost exclusive source of power in Israeli
" public life. There is no room, in this respect, to speak about a coherent
or formally agreed policy. Most parties, particularly in the light of the
experiences of 1977 and 1981, have shown great sensitivity regarding the
claims of discrimination on the part of Oriental Jews. Both major parties,
for instance, advanced to the second spot on their lists candidates
belonging to the Oriental sector. It is accepted that, for years, a more
or less stable'proportion of places in the lists of candidates--about 30
percent~-has been reserved for'Orientals, implying ‘'a sort of informal
‘quota.9

One of the arguments in favor of changing the electoral system in
Israel is that the adoption of reqional representation would increase
the share of qualified Oriental spokesmen and would widen the involvement
of the Orientalvcommunities in political 1ife.98 In any case, readiness
to give adequate expression to the ethnic element in the electoral efforts
of all groups is an important factor in Israel today. Concerning the Arab
sector, the situation is different due to reasons pointed out before.

Relevant to this subject are the resolutions adopted by the Commit-
tees on Education and Social Equality of the Labor Party, at the: 1981
National Convention, favoring the enactment of programs of affirmative

action.
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Conclusions

The State of Israel is entering its 35th year of life. It is a
state whose existence is threatened from the outside by those who do

not recognize the legitimacy of its raison d'etre, namely, the ful-

fillment of the Zionist program through the establishment of a Jewish
state. This program involves (1) a promotional state policy in favor
of Jewish immigration and advantages for those immigrants; (2) a par-
. ticular and delicate situation for the nonassimilable Arab minority within
Israel.

The Jewish majority, while strongly united by historical, religious,
and cultural elements, as well as by the external dangers, is confronting
internal tensions, engendered by a profound change that took place in its
demographic structure in the years that followed the creation of the
state. A major element in that tension is the feeling existent among the
Oriental sector of the population that it has been the victim of injustice
in the process of absorption and integration and is therefore entitleé to
compensatory measures. While the conviction of being one natiog and the
desire for integration are virtually common to all Israeli Jews, members
of the Oriental community are demanding special treatment to gaiﬂ material

equality, and steps intended to strengthen its differentiation and it

’

self-assertion.

Against this background(.a discussion on affirmative action is now
taking place. It is mainly related to the area of Ashkenazi-Oriental
tensions and only in a limited way to the Arab minority. Although the
subject was mentioned as early as the 503,.it is only in the last years
that the debate has become significant, involving universities, the
specialized literature and the press, and, to a lesser extent, the parlia-
ment and governmental agencies. '

2 Those justifying programs of affirmative action invoke, in essence,
the same arguments used in other parts of the world, and so do those
opposed to .them. Differences characterizing the particular Israeli situ-
ation have been stressed, however, by advocates of both views. Orientals

are certainly not a minority in Israel; Arabs are not a minority whose
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situation can be compared, for:instance, to that of the [Hispanics or
blackg in the United States. Sécurity is.an element, of utnest %mportahde
in Israel, nonexistent elsewhere. Immigrat}on p{ays a role in‘Esraél not
comparable - to other countries. Hence, the singularity of the Israeli
experience. . |

It is in the framework of that experience that gome measyres have
been proposed, and éome steps taken. Unlike in the United States, the
matter has been kept at a low profile in Israel. It certainly has not
achieved a public impact similar to that of the well-known judicial
'decisions in the United States. A major area where policigg of affirma-
tive action were eﬁacted was, accorging to some views, the special bene-
fits for Jewish immigrants, in accordance with the aims that brought into
existence the State of Israel. Except indirectly, the subject has almost
.not been related to the field of employmént. In questions of education, a

diversified range of compénsatory' measures in favor of teunei tipuah,

"disadv?ntaged" "students coming from ezorei metzuka, "underprivileged
areas," has been adopted. A poli;y of affirmative action is being applied
in the universities, for Jews and Arabs, but ”qdotas" have not been
established. There have been conérete proposals concerning the status of
women. The Army is implementing a program in favor of the weaker sectors,
which overlap the Oriental population. )

Intergroup tensions are a serious problem in Israel. But in view of
the developments, in the Arab sector as well as in relationzto the Jewish
population of Oriental origin, one is inclined not to overstate the role
of measures of affirmative action as’‘'a major compoﬁent in future policies.
Such measures can, however, be one possible way of sofving difficulties
~and, certainly, become constructive steps toward the amelioration of the
situatipn of sectors in distress and an important psychological factor in
the promotion of feelings of self-respect and dignity among those con-

sidering themselves, rightly or wrongly, the victims of injustice or

discrimination.

145



NOTES .

l. The term "Zionism" originated in the word "Zion," which became
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- S

25.- M. D. Gouldman, Israel Nationality Law, Jerusalem, the Hebrew Univer-
sity of Jerusalem, Faculty of Law, Institute for Legislative Research and
Comparative Law, 1970, p. 9. For the Law on Nationality and its amend-
ments, L.S.I., vol. 6, p. 50, vol. 12, p. 99, and vol. 22, p. 24l.

26.' For this law and its amendment, L.S.I., vol. 7, p. 3, and vol. 30,
p. 43.

27. See, i.a., Amnon Rubinstein, op. cit., and his article "Israel
Nationality,"” Tel Aviv University Studies in Law, 2, 1976; Gouldman,
op. cit.; Klein, op. cit.; Haim H. Cohn, "Hok Hashvut" ("The Law of
Return”), Gesher, Jerusalem, 72-73, 1972, pp. 96-117. B. Akzin, "Who Is
a Jew: A. Hard Case," lsrael Law Review, Jerusalem, 5,2, 1970, pp.
259-63, and many others. Also, well-known Supreme Court decisions
in Rufeisen v. Minister of the Interior (1962), 16 P.D. 428, and Shalit
v. Minister of the Interior (1969), 23 (ii) P.D. 477.

28. OE. Cito' po 670

29. Klein, op. cit., -pp. 33-36. On affirmative action in the Convention,
Natan Lerner, The U.N. Convention on the Elimination of All Forms of
Racial Discrimination, Alphan aan den Rijn, ijthoff & Noordhoff, 1980,
pp. 32-33 and 39. '

30. OE' Cito' pe 99,

31. Cfr. Sammy Smooha, Israel, Pluralism and Conflict, Berkeley, Univer-
sity of California Press, 1978, p. 197.

32. On this notion, as accepted by Israeli courts, see Yeridor v. Central
Electoral Committee (1965), 15 (iii) P.D. 365. It is beyond the scope of
this paper to deal with the role of Jewish religious law in the legal
system of Israel and, in general, the recognition given in Israeli law to
the different legal systems applicable in matters of personal status and
religious communities. See, on this matter, i.a., Izhak Englard, Re-
ligious Law in the Israel Legal System, Jerusalem, Hebrew University of
Jerusalem, Faculty of Law, Harry Sacher Institute for Legislative Research
and Comparative Law, 1975; Amnon Rubinstein, "Law and Religion in Israel,"
Israel Law Review, 1967, vol. 2, no. 3, pp. 380-414; S. Zalman Abramov,
Perpetual Dilemma, Jewish Religion in the Jewish State Law, Rutherford,
Fairleigh Dickinson University Press, 1976.

33.

L“

s I.' VOl 8' p. 350

34. L.S.I., vol. 10, p. 24.

148



35. The rights of an immigrant are also granted to spouses and descend-
ants who are not considered Jewish in the terms of the Laws of Return and

Nationality. .

36. See the Jewish Agency for Israel, Proposed Budget for the Year
1981/2, Jerusalem, a source of concrete information on the activities of
the organization.

Ay

37. See conclusion of studies on the Arab minority in Israel conducted
by Sammy Smooha (Maariv, Tel Aviv, April 6, 1982) and Shmuel Toledano
(The Jerusalem Post, May 14, 1982). -«

38. Op. cit., at note 31, pp. 262i63. By the same author, "Existing and
Alternative Policy Towards the Arabs -in Israel," Ethni¢ and Racial
Studies, London, vol. 5, no. 1, January 1982, pp. 71-98.

39. TIan Lustick, 'Arabs in the Jewish State--Israel's Control of a
National Minority, Texas, University of Texas Press, 1980, pp. 8 and 64.

40. Ori Stendel, The Minorities in Israel, Jerusalem, Israel Economist,
1973, pp. 184-86. ’

41. For a militamt anti-Zionist presentation of the Arab case, see Sabri
Jiryis, The Arabs in Israel, translated by Inea Bushnaqg, New York, Monthly
Review Press, 1976. The first editioa of the book appeared in Hebrew in
1966. ’

42. See for instance the contributions of Arab spokesmen to Echad mikol
shisha israelim (One Out of Every Six Israelis), a symposium on relations
between the Jewish majority and the Arab minority in Israel, ed. Alouph
Hareven, the Van Leer Jerusalem Foundation, 1981, pp. 194-97 (in Hebrew).
The emphasis by all of them is on nondiscrimination.

43. Lustick, op. cit., p. 26l.

44. "Jews and Arabs in Israel," New Outlook, Tel Aviv, March 1982, p. 4l.

45. Immanuel Xoplewitz, Arab Education in Israel in 1981, A Brief
Survey, May 1981. We are grateful to Mr. Koplewitz, head of the Depart-
ment of Arab Education of the Ministry of Education and Culture, for his
clarifications in a personal interview.

46. Haaretz, February 5, 1982, Also, Atallah Mansour, "The University
Dream of the Arabs of Galilee," Haaretz, March 3, 1982.

47. Cfr. Peres, op. cit., p. 77 and fol.; Moshe Hartman and Hanna Eilon,
"Ethnicity and Stratification in Israel," Megamot, Behavioural Sciences
Quarterly, Jerusalem, vol. 21, no. 2, February 1975, pp. 124-39.

48. Bernstein and Antonovsky, op. cit. p. 20.

149



490 Ibido' ppc 22"230

50. See David Hamu, "For an Oriental Collective," Haaretz, October 14,
1981; Shlomo Swirski, Orientals and Ashkenazim in Israel--The Ethnic
Division of Labor, Haifa, Machberot Lemechkar Ulebikoret, 1981, particu-
larly pp. 333 and fol. On the protest movements, Deborah Bernstein,
"cénflict and Protest in Israeli Society--The Case of the Black Panthers
.of Israel," Megamot, Vol. XXV. no. 1, September 1979, pp. 65-80.,

51. ‘Cft.'Megamgt, vol. II; no. 3, Aptfl 1951, p. 261 and fol. and 277 and
fol., and vol. III, no. 4, July 1952, p. 319 and fol., and Tom Segev, "The
Cake That was No%'Baked,” Haaretz magazine, March 19, 1982.

52. See Smooha, op. cit., p. 373, note 22.
53. Maariv, April 27, 1982, pp. 35-37.

54. Shmuel N. Eisenstadt, Shinui v'hemschechiut bachevrah haisraelit
(Change and Continuity in Israel Society), dJerusalem, the Jerusalem Van
Leer Foundation, 1974, p. 29. "See, by the same author, Israeli Society,
London, Weidenfeld and Nicolson, 1967. Also, Integration and Development
in Israel, ed. by S. N. Eisenstadt, Rivkah Bar Yosef, Chaim Adler, Jeru-
salem, Israel Universities Press, 1970.

55. Moshe Lissak, Social Mobility in Israel Society, ttanslqted by Batya
.Stein, Jerusalem, Israel University Press, 1969, p. lll.

56. Op. cit., particularly pp. 193-94.
57. OE. Litc' FpP. 256-57 and 193-95.

58. Studies of Israeli Society, ed. Ernest Krausz, New Brunswick,
Transaction Books, 1980.

59. Op. cit., Erik Cohen, "The Black Panthers and Israeli Society,"
p. 161, and Sammy Smocha and Yochanan Peres, "The Dynamics of Ethnic
Inequalities: The Case of Israel," p. 180.

60. I am obliged to Dr. Shimon Shetreet for giving me access to the
recorded, although not edited, proceedings of the symposium. For a
short summary on the discussion, Amos Ben-Vered, "Positive Preference--
and Equal Opportunity." Haaretz, July 25, 1980.

6l. All references are from the above-mentioned unedited proceedings.
62. The gap seems to be increasing, as recently pointed out in the

Knesset on the basis of the last findings of the Central Bureau of
Statistics. See The Jerusalem Post, May 7, 1982.

150
1 ,-
161)



63. For the series, Haaretz, September 11, 13, 14, 15, 17, 18, 20, 22,
and 23.. For reactions to Eldax's articles, i.a., Dr. Shimon Shetreet,
“Dear Akiva," September 30; David Hamu, "For an Oriental Collective," and
David Zucker, "On Equality of Opportunities and Positive Preference,"
October 14, all in Haaretz. All articles are, of course, in Hebrew.
We give the titles in English translation.

64. Professor S. N. Eisenstadt, interviewed by Eldar (September 14,
1981), points out that immigration waves like the Bulgarian and Yemenites
were of consolidated communities including their leadership and intel-
lectuals, with self-helping institutions.

65. September 15, 1982.

66. September 17 and 23, 1982.

67. Loc. cit.

68. 1Ibid. 7

69, See, i.a., letters from Professor Haim Adler, of the Hebrew Uni-
versity, Dr. Shmuel Goldschmidt, of Tel Aviv University, and Mr. Yair
Goren, all of them in Haaretz, March 9 and 11, 1982.

70. Although the committee has an Arab member, its terms of reference
cover only the Jewish population and do not include the Jewish-Arab area.

71. See meeting on March 19, 1982. I am thankful to the chairman of the
subcommittee, Mr. Mordechai Ben-Porat M.K., for opening to me the minutes
of the subcommitteee. See also The Jerusalem Post, March 21, 1982.

72. Prime Minister's Office, Proposals of the Committee on the Status
of Women, Jerusalem, 1978. For legislation in effect, 1951 Women's Equal
Rights Law, 5 L.S.X., 171-72; 1981 Equal Opportunities in Employment Law,
Hebrew text in Sefer Hahukim 1026, Jerusalem, p. 285,

73. Nitza Shapiro-Libai, "The Concept of Sex Equality--The UN Decade for
Women," Israel Yearbook on Human Rights, Tel Aviv, 11, 1981, p. 132. The
author points out that "separate or protective treatment which is based on
gender rather than on function or merit" is unwarranted by those inter-
national instruments.

74. Arnold Lewis, "Educational Policy and Social Inequality in Israel,”
The Jerusalem Quarterly, 12, 1979, p. 107. On educational policies in
Israel, also Chaim Adler, "The Israeli School as a Selective Institution,"
in Integration and Development in Israel" (see note 54), pp. 287-301.

75. Avraham Minkovich, "An Evaluation Study of Elementary Education
in Israel," in Law and Equality in Education (note 15), p. 22.

151



!
i
|
|

76. Lewia{'og. cit., p. 108. See also Shimon Reshef, "National Aims and
Educational Policy," The Jerusalem Quarterly, 20, 1981, pp. 96-104.

77. Minkovich, op. cit., p. 8.

78. Cfr. lsrael Government Year Book 5741 (1980/81), pp. 196-97.

79. See Perah, periodical bulletin, Jerusalem, 1982.
80. Cfr. Goldstein, op. cit., pp. 95 and 100.
8l. 25(1)P.D.767 (1971).

82. Such, Shaul v. the City of Jerusalem 29 (I1I) P.D. 804 (1975); Nir v.
Local Council of Beer Yaacov,32 (II) P.D.253 (1978); Ramat Raziel V.
Regional Governmental School Harei Yehuda, 31 (111)P.D. 794 (1977); and
Kosolovsky v. Regional Council of Eshkol, 30 (I1) P.D. 449 (1976). In the
last-mentioned case, Justice Baisky's reasoning follows the line adopted
by Justice Etzioni in Kramer.

83. For the center, see The Centre's Yearbook, Jerusalem, 1979/80 (in
Hebrew), Only through Education, Jerusalem, 1981, a brochure on the

center, in English, and Information for candidates to the Centre, dJeru-
salem, 1982 (in Hebrew).

84. See report by Menahem Birenboim, the Hebrew University of Jerusalem,
School of Social Work Paul Baerwald, December 198l1. Also, intervention of
Professor Eliezer Jaffe in the Jerusalem Law School Symposium, note 60.

85. Interview with Professor Elazar Kochva, of the Faculty of Life
Sciences, chairman of the Admission Committee of Tel Aviv University and
of the Inter-University Committee on bagrut certificates.

86. It is claimed that the test was designed following criteria adequate
to the Western components of the Israeli population.

87. This program benefits about 2,000 students of all the Israeli uni-
versities. For information on the unit, see Haifa University, The Unit to
Bridge the Gaps. June 198l.

88. See Maurice M. Roumani, From Immigrant to Citizen, Foundation for
the Study of Plural Societies, The Hague, 1979.

89. See Josef Goell, "Basic Training," The Jerusalem Post magazine,
February 1982; also, Etgar, daf lamefaked, a monthly publication of the
center, initiated in May 1980.

90. Etgar, May 1980, p. 1.

152

~r

—-——



91. Op. cit., p. 39. It should be noted tﬁat, in géneral, the army
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"INTERNAL COLONIALISM AND POLITICAL ENGINEERING IN THE SUDAN
Dunstan M. Wai

I. Introduction

\
'\\ ~ The Sudan is a typical embodiment of all the identifiable character-

iétics of developing societies: 1in its cémplex ecological contrasts, in

its multiracial and multiethnic groupings, in its variety of systems of

life, in its intense and yeé empty ideological associations, in its rich

natural resources and yet with rampant, naked‘poverty, in its lack of a

dynamic, focused, and visionary leadership, in the absence of institu-~

. tionalized polity and in its high index of ‘political instability. But
. the most fundamen:;Tsproblem facing the modern Sud%yese state since its
creation is the African-Arab schism. This conflictual cleavage has more

often than not shaped political digcourse aQ& alliances between powerful

rulinag cliques. _

In this essay, we shall not focus onjthe sources;and intensity 35
‘the African~-Arab conflict in the Sudan.1 of relevanéy to us here are
the specific policy priorities designed to respond to the dichotomous
duality of the Sudan as reflected in the social, racial, cultural, énd
religious differences, and eéonomic disparities between the North and
South. We shall examine the Addis Ababa Peace Accord as an institutional
conflict regulatory mechanism. This analyéis will be preceded by a brief

overview of the social, economic, and political environment.

II. Social, Economic, and Political Environment

The Sudan is the largest territorial unit in the continent of

Africa, covering a total area of approximatel{ 1 million square miles.
Within this huge area, there are extreme variations in climate, soil,
vegetation, as well as in ways of life. Aside from the cémplex ecologi~
cal‘conttasts, the Sudan can conveniently be divided into two geographi-

cal zones: desert in the North and tropical savanna grassland in the
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South. The country lacks an integrated transportation and communication
network, making travel difficult, thereby compounding problems of govern-
mental penetration. Racial, ethnic, cultural, and religious cleavages
characterize power contests, and constitute some of the salient factors
that account for much political instability in that part of Africa. The
country has two distinct peoples with differing value systems: the Arab
and Arabized Sudanese in the North, and the Nilotic, Nilo-Hamitic, Bantu
(Sudanic) Sudanese of the South.2
Although Northern Sudan is made up of several ethnic groups with
various modes of social and economic systems, the peop}e are unified by
the 1Islamic religion and the Arabic language into a distinctive Arab
culture and identity. Islam in the Northern Sudan, as in all Moslem
communities, is more than a religion. It is a complete way of life. It
regulates every aspect of a Muslim's life by insisting on adherence Jk
the five pillars of faith: witness, prayer, fasting, charity, and pil-\
grimage to Mecca; and, besides this, it provides for the governance of
every Muslim community. After centuries of peaceful as well as aggressive
Arab contact and infiltration across the Red Sea from Arabia and inter-
mittent conquests and genetration from the north by way of Egypt, the
Islamized Sudanese are now very largely Arabic in their culture. They
believe and feel they are Arabs, they behave like Arabs, and they think
they should, and in fact do, identify themselves with the Arab world; and
therefore they must be considered as Arabs by heredity or acculturation.3
On the other hand, the Southern Sudan is composed of Africans:
Nilotics, Nilo-Hamitic, and Sudanic, each of whom falls into a number of
subcategories. These subcategories are ethnic groups with difference: in
tribal cultures and modes of living reinforced by linguistic and religicus
differences. But whatever these differences are, the people of the
Southern region consider themselves Africans and are very different in
their attitudes toward the universe and in their value syste.:»s from the
Arabized Sudanese of the North. The history of hostility, hatred, and

conflict between the North and the South has also deepened and exacerbated



3
the differences between the two peoples, thereby making national integra-

tion a complex and difficult problem. _ :

The two disparate regions of the Sudan were hostile enemies prior to
colonization of the country. The Northern inhabitants tried unsuccess-
fully to estaplish colonial rule in the South. They did, howeve:, carry
out slave rampages, which have left deep historical memories.4 The an-
tagonism between the two regions of the Sudan was realized by the Anglo-
Egyptian Condominium regime that accordingly established two separate
administrative units, one for each region. But whereas social and econom-
ic services were launched and developed in the North, the South was
treated as, and indeed it remained, a human zoo. Prior to the imperial
withdrawal, the South protested against schemes aimed at territorial
integration with the North. British interests in the region dictated that
the new Sudanese state would include the two regions. Southern troops
mutinied against their new Northern officers and in protest against the
handing over of the South to the Northern Arab Sudanese who were success-
fully wrestling power from the departing Anglo-Egyptian colonial officers.
With the help of the British Royal Air Force, the Northern Sudanese
occupied the South militarily, and African-Arab relations in the Nile
Valley assumed a new level of hatred and confrontation. The North be-
lieves that the South must be assimilated into the Arab fold by all
conceivable means. In pursuit of such beliefs, they regard and treat the
whole country as an integral part of the Arab world. This is what led
Arnold Toynbee to observe that "the Northern Sudanese are masters in the
Southerner's house as well as in their own. They are trying to make up for
lost time. They are trying to assimilate the Southern Sudanese to the
Northern way of life--an attempt that they were debarred from making under
the British regime. This Northern Sudanese reaction is natural, but it is
s aly wrong, and this both politically and morally.” 3

The North monopolizes and controls critical policy-making institu-
tions in the. Sudan, and before the Addis Ababa Peace Agreement, Northern
Arab values were imposed on the Southerners by use of force, giving

the political system an internal colonialist character.6 Apparently,



internal colonial mechanisms have now been developed to maintain Northern
hegemony in the echelons of power.

The economy of the Sudan is mainly agricultural: one-third of the
total .land area (87 million hectares) is suitable for crop or pastoral
production. At present, only 10 percent of it is utilized effectively.
In the Northern region, the White and Blue Niles provide an abundance of
water, ;hich has enabled the Sudan to develop the largest irrigation
system in Africa. Although it is one of the world's poorest countries
(per capita income of $290.00), it is the world's main producer and
exporter of long and extralong staple cotton (provides 60 percent of
exports), and the world's main producer and exporter of gum. Agricultur-
al po}ential has made it a possible ngor producer of food for the Arab
world. No valuable minerals have been found in large-enough quantities to
be exploited ! economically. And unlike some developing countries, the
sudan is very sparsely populated (with "approximately 16 million people
only); hence, there is no population pressure on the land presently
developed. But it suffers from unéven development within the community as
a whole as well as between the North and the South.7 There are also
differences between the economic structure of the rural people--from
nomad, camel, or cattle-owning tribes to the subsistence farmers. There
are wide variations in the degree of literacy and sophistication through-
out the country.

The South is the least-developed region of the Sudan: per capita
income is about half that of the national average and perhaps only one-
quarter that of the more prosperous provinces of the North.8 It is
relatively neglected in the provision of public services: with over
25 percent of the population of the country, it has little more than 10
percent of dispensaries and dressing statistics; a similarly small per-
centage of post and telegraph offices; only 5 percent of bank branches,
a proportion of children in school less than half of the country as a
whole (the ratio of registration for schools in the Southern region is
only 8.2 percent in primary schools, 5.6 percent in junior secondary

schools, and 4.2 percent in senior secondary schools). Communications
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are poor and much of the South is cut off from the stream of progress
in the rest of the country.

The Sudan has witnessed its leadership shift back and forth between
civilians and the military. There has been a high turnover of political
leadership, both civilian and military. Those most involved in power
rivalries and political competitions are chiefly persons of relatively
high socioeconomic status, and they are the Arab Sudanese, who are con-
centrated in North-Central Sudan. The geographical concentration of this
group around the seat of power iﬁ Khartoum has helped them to dominate
the whole state apparatus, notably the political and educational systems,
the administration, and the private and public sectors of the economy.
The Arab dominance is clearly demonstrated by the fact that all the heads
of government the éudan has had since independence are of Arab origin.
They live predominantly in the urban centers, where they monopolize the
resources for political participation.

Lb'yalties in the Sudan tend to be limited and local-—-to the family,
the tribe, and the religious order. The lack of viable and cohesive
institutionalized polity to provide procedures to be used for resolu-
tion of political disputes and to provide a fair means of political
participation has produced a high frustration index among the elites.
This elite frustration coupled with excessive 1lust for power has been
manifested by both civilian ardi military elites in various attempts to
capture power, and thereby establishing a high incidence of political
instability.

As in the case with many transitional societies, the political sphere
in the Sudan is not sharply differentiated from the spheres of social and
personal relations. For instance, among the most powerful influences of
the traditional order in the Northern Sudan, where political power is
concentrated, there is a persistent survival of a pattern of political
relationships largely determined by the pattern of social and personal
relations, with the inevitable consequence that political struggles tend
to revolve primarily around issues of prestige, status, influence, and

personality and not around questions of alternative courses of policy
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action. Political parties in the North represented the subsystems and
personaliiies of particularly influential individuals.

The Sudan is a disconsensus society partly becaus: of its racial,
cultural, and ideological pluralism, and partly because there is a great
lack of trust among the civilians and the army elites. The political cul-
ture is marked by suspicion, jealousy, disrespéct, and contempt. There
has been a succession of freebooting praetorian regimes concerned with
enjoyment of the perquisites which come with seizures of power; The con~
sequent inability of many regimes to provide either a framework of order
'or welfare leads to diminution of support, frustration, and instability.

Although there is at present only one legally recognized political
party in the Sudan, four rival ideological groups can be identified:
(1) the Nationalists; (2) the Muslim Brothers and Sectarians; (3) the
Communists; (4) the Pan-Arabists.

The Sudanese Nationalists believe in a secular state, and they
profess socialism (somewhat diffused) and favor a policy of friendship
with both the African and the Arab neighbors. The Muslim Brothers and
other militant sectarians (Ansars and Khatmiyyah) would .like to turn the
Sudan into a purified Islamic state, and they favor close relations with
the conservative Arab states. For the Muslim Brothets} the non-Muslims in
the Sudan must be converted to Islamic faith by all conceivable means. The
Sectarians believe in an Islamic constitution and they would like their
respective leaders to rule the country. The Communists are sélit between
a pro-Moscow fraction and one closer to Arab socialists, both basically
sharing the same views as the Nationalists about greater cooperation with
non-Africa. They advocate state control of the "heights of the economy."
The Pan~-Arabists are opposed to an Islamic constitution, and arque that
theocratic institutions are inadequate to cope with the problems of
nation-building in the Sudan. They give high priority to the Arab cause
and to active involvement by the Sudan in the Arab war against Israel.

The above survey shows that there are at least six major problems
that face the Sudan and its successive governments. First, the huge

size of the country with its underdeveloped infrastructure, its poor
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transportation and communication network, has not been a blessing.
Second, the African-Arab schism is a fundamemtal cleavage that besets the
Sudan. This sharp cleavage must not be equated with the issue of ethnic
dysfunctionality that is prevalent in other areas of postcolonial Africa.
For, although many countries in Africa are struggling with the problem of
national integration, few have the pronounced differences of race, cul-
ture, religion, or values, which have been reinforced by differences in
economic and social conditions and by naked political force as exists in
the Sudan. 'Third, the Sudan has limited economic resources--its agricul-
tural potential is enormous but it lacks the capital to develop it without
outside assistance, which has not been flowing regularly. Its economic
policies have not reflected the problems that the masses of the population
face, and consequently the country suffers from uneven development.
Income inequalities are large and have consistently reinforced social
stratification pattefng. Fourth, the Sudan has not had a constitution for
the greatest part of its two decades of independence. The issﬁe of what
type of political system the country should have has been a contentious
o'ie among the elites. No viable political institutions have hitherto
evolved, and political participation remains limited and controlled.v
F;eedom of speech and of dissemination of- information is limited to the
only existing political organization, the SSU. Fifth, proliferation of
ideological groups has contributed to elitz instability in the quest for
political power and influence. Sixth, the Sudan has not been blessed with
a dynamic leadership to confront the crucial issues of nation-building.
Such then are the problems thathpy government in the Sudan has to
face. On coming to power, each successive regime has claimed that it
would attempt to solve these problems with more practicable policies
and strategies thap those pursued by its predecessor. Their records do

not validate their claims.

III. Political Engineering: Regional Autonomy and Territorial Unity

The military confrontation between the North and South reached a

stalemate in the late 1960s when a new regime of young.military officers
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}n thg North usurped power throuéﬁ a coup. Most of the members of the
new regime had served in the South éhd had come to the conclusion that a
military victory over the Southern Sudanese was a farfetched idea. Hence,
they launched a movement of political engineering that subsequently led to
a successful peace conference in Addis Ababa, Ethiopia, in March 1972.9

The Addis Ababa Peace Accord presefves the territorial unity of
Sudan but grants specific powers and functions to the Southern region.
Legislation in the South is exercised by a People's Regional Assémbly,
members of yhich are elected by-Sudanese citizens residing in the South
through direct secret ballot.l0 The members of the Regional Assembly
in turn elect one of their colleagues as speaker. Legislative authority
in the South rests with the Regional Assembly, and areas under its power
for legislation include ”preéervation of public order, internal security,
efficient administration, and the development of the Southern region in
cultural, economic, and socisl ﬁields.“ Regional legislation must,

L]

\@owever, conform with national plans. Functions that are exclusively a
;reserve of the central government and are, therefore, outside the juris-
diction of both the People's Regional Assembly and the High Executive
Council (HEC) include "natural defense, external affairs, currency and
coinage, air and interregional river transport, comnunications and tele-
comnunications, customs and foreign trade except for border trade and
certain commoaities that the regional government may specify with the
approval of the central gbvernment, nationality and immig-ation, planning
for economic and social development, educational planning, and public
audit." The prime responsibility for development planning, plan imple-
mentation, and the provision of public services rests with the Southern
\Fegional Gov?rnment and with the provincial and local governments.
Business is conducted in the Regional Assembly in accordance with
rules of procedure that are laid down by the assembly during its first
meeting. The Regibnal Assembly has the legal authority to elect the
president of the regional government (chairman of the HEC). The regional
president and members of the HEC are answerable to two authorities: the

national president and the People's Regional Assembly.
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The central power of the state rests with the national president,
who regulates the relationship between the HEC and the central minis-
tries. -However, the existence of the regional government in the South
is éuaranteed in the constitution and it cannot legally be altered uni-
laterally by the central government. The organic law that guarantees
and protects the regional government "cannot be amended except by a
three-quarters majority of the People's National Assembly and confirmed by
a two-thirds majority in referendum held in the three Southern provinces
of the Sudan." This legal provision distingqiqhes the Southern regional
government frqm a merely decentralized government whose local organs can
be altered at will by either the natiénal president or the Nationgl
Assembly.

The Addis Ababa Agréement stipulates that there should be a Southern
'command of an army to be composed of 12,000 soldiers, half of whom would
originate in the South and the other half from elsewhere in Sudan. Most
of the troops from the South were drawn from the former Anya-Nya army.
There is, however, a provision that there should be integration between
the two halves. '

The Addis Ababa Agreement is a hybrid of federal and nonfederal
features that are narrowly adapted to the specific circumstances of the
Sudanese situation. On balance, it is more than a simple decentralized
arrangement subject to the unilateral whim of the central government
and yet.-"lless than a full-fledged federal structure along the lines of
the U.S. model,’given the degree of control of internal affairs of the
Southerﬂ region by the national president. There 1is, therefore, the
danger that if the national president interprets the document at will,
the written guarantees may be rendered meaningless.

The successful conclusion of the peace negotiations between the
North and the South and the =2nding of the military confrontation brough?
a considerable relief in Sudan, particularly in the Southern regioh
following the ratification of the agreement. In the short term, unity
between the two disparate regions of Sudan is assured; in the long term,

relations between the Northern and Southern Sudanese seem uncertain.
{
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1V. Reconciliation and Continuing Tensions

During the 17 years of war, the Northern Sudanese were divided into
two camps on the Southern question. There were those who genuinely
believed that Sudan could not exist without the Southern region, and there
were those who suspected that the "nation" could not function properly
and effectively with the Southern region. The anti-Sou%ﬁern region ele-
ments were mostly the Pan-Arabists (the Muslim Brothers, Agab Socialists,
and traditional sectarians--the Ansar, ‘and the Kh;timiyyah leaders).
This group sought closer links with the Arab world and closer identifica-
tion with the problems and fantasies of the Arab Middle East. They
resented the perceived African orientation that the Southern Sudan wanted
to give the country as a whole. The other Northern group that looked
unsympathetically on Southern concerns wa; the constitutional element.
It argued that the granting of regional autonomy to the South would lgad
to the "Balkanization" of Sudan. Related to this grou as one that
claimed that the Northern Sudan was subsidizing eventual Z::t:é‘n seces=
sion by helping it to become a viable economic unit. And at the lowest
level were those Northerners who believed that the Southerners are "Jjust
Africans" and would be better left to Africa.

Outside this anti-Southern camp, there ;;s another clique believing
that the South and the North are both integral parts of :Sudan and that
attempts should be made to keep the South at peace with the North but
without making it strong enough to challernge the perpetual hegemony of
the North at the central decision-making level. This last camp won the
argument and is credited with bringing about the regional autonomy agree-=
ment- The various elements within the anti-Southern camp conceded, but
. remain skeptical of Southern intentions and therefore have resorted to
various manipulative strategies to render the regional autonomy agreement
ineffectual. They have created and contributed to some of the stress and
strain in North-South relations since 1972 by sabotaging the effective
institutionalization of autonomy in the South. %

First, the overlapping of powers b2tween thr central and regional

governments through the operation of the People's Local Government system
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has created some difficulties. For example, the provincial commissioners
(PCs) in the South report directly to the national president even though
their work necessarily con;erns matters the Addis Ababa Agreement .assigns
to the region. . Although they are nominated by the preéident of the HEC
and appointed by the national presidént, their reports sent directly to
Khartoum are seen as potential threats to the regional policy-making
dIscret}on. So far their selections have been politicized to ensure that
they ar; not stooges of the centfal government. Another related issue of
overlapping of powers is the Public Service of the South, which is
supposed to be administered by the regional government. Yet the assist-
ant commissioner of police for the Southern region (the highest-ranking
police officer) reports to the commissioner in Khartoum. Although such
reports are only routine and the security of the region is technically
under the control of the president of the HEC, the position of the police
chief in the South remains to be clarified within the Addis Ababa regional
scheme.

Second, although Article 5 of the Addis Ababa Peace Agreement
stipulates that English be the principal language for the Southern
region and Arabic the official language of the Sudan, more emphasis has
been put on the teaching of Arabic in schools--at the expense, to be
sure, of English and local languages. Related to the language issue is
the resurgence of Islamic fanaticism and moves in "the North to legislate
Islam as' the state religion in spite of explicit acceptance in both the
Addis Ababa Agreement and in the permanent constitution that the Sudan
will not project itself as an Islamic and Arabic state. Pursuit of
Arabizatién and Islamization policies in the South have unfortunateky
s%iiﬁced, and the timidity of the Southern leadership is being interpret-
ed Ry Muslim fanatics as acquiescence.

! Third, the Southern region, one-third of the national population, is
neither proportionately nor adequately represented at the national level.
At the time of writing, the only Southerner who is a member of the

central cabinet is vice-president Joseph Lagu. While Abel Alier was

vice-president and president of the HEC, he spent most of his time in the
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South managing the affairs of the region and occasionally attended cabinet
meetings in Khartoum. Even if he wanted to attend all of them, he
couldn't do so because more often than not there is no transport from
the regional headquarters in Juba to Khartoum. Thus, at present, the.
North has exclusive monopoly and control of the critical decision-making
process in the country. The South plays no role in the shaping, formula-
tion, and implementation of domestic and foreign policies.

Fourth, the central bureaucracy is entirely Northern Sudanese, soO
national planning and allocation of domestically generated revenue as
well as foreign aid remains in the hands of the North, at both political
and administrative levels. Also, state security organs and diplomatic
service remain a preserve of the North. Southerners are recruited into
the military and police academies, each of which takes 100 candidates
annually--at an average rate of three per year, respectively. '

Fifth, the Southern region has not been receiving a fair share of
revenue and development project allocation. Moreover, money allocated
for the South is seldom released on time by the Central Ministry of
Finance. In the mid-1970s, sugar projects in Mongalla and Melut in!/ the
South were abandoned in preference for Aalaya, West Sennar, and Kenana
sugar schemes in the North. Also, Tonj Kenaf and the Wau fruit-caﬁning
factories were replaced by the Abu Naama Kenaf project and the Karima
fruit-processing project in the Northern region. The Kapoeta cement
factory in Eastern Equatoria was abandoned when the central govefnment
built a series of cement factories in the North. The only development
projects in the South are still at a pilot stage and are those sponsored
and funded by the World Bank and the United Nations Development Program
(UNDP), whose respective representatives in Sudan are constantly under
pressure from leadership in the North to reduce their activities in the
South.

Thus, the South remains at the periphery of natioanal decision-
making. A feeling of relative economic deprivation is growing, and
the intransigent refusal of the Northern Sudanese ruling elite to share

real political power and revenue from within, and aid from without,
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with tﬁe Southern Sudanese will gradually erode any desires in the
South to identify with the "Sudanese state"™ to which they should rightly
belong. ’ ,

Yet, despite these shortcomings in the implementation of the regional
autonomy in the South, and lack of sensitivity of the Northern leadership
to Southern desire for participation in national issues, some Northerners
claim that the Southern region has gained a privileged position in the
Nimeiry regime and that decentralizatioe should be extended to the North.
Proponents for creation of regional governments in the North rested their
arguments on the claims that the size of the country and its poor infra-
structure militated against responsive and efficient administration from
Khartoum, and that uneven sbcial and economic development -and ethnic
diversity required afdecentralized system to satisfy local demands. Above
all, it was argued that a decentralized politicalbsystem would ultimately
achieve political aims and meet democratic expectations by involving the
public at large and thus weakening elements of Opposition.' It is-'worth
recalling here that such arguments for devolution of ﬁbwer--regarded as
dangerous to the national interest during the time of the war between the
North and the South-~gained credibility among, most Northern Sudanese
elites. A long constitutional procedure was ‘followed by the central ‘
governnent before implemenging the idea of decentra}ization. Five regions
--Northern, Eastern, Central, Kordofan, and;Darqu-fwere created in
mid=-1980. “ , '

The major difference between the regional autonomy in the South and
the autonomy of the regions in the North lies in the fact that while the
president of the High Executive Council is responsible to the Southern
Regional Assembly and can be removed from office by a two-thirds no-con-
fidence vote of the same assembly, the governors of the Northern regions
are at present presidential appéi;tees. Opponents of the Addis Ababa
agreement are not happy yith this important difference between thé
Southern region and the other five regions.11 They immediately embarked

on a series of attempts to provoke a confrontation between the central

government and the Southern region.
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In late 1980, the Northern members of the National Assembly com;aived
with central government ministers and a few of Nimeiry's advisers to
redraw the boundaries between the South and the North. * In the South,
major parts of the Gogrial district in Bahr el Ghazal province and all
the "oil areas" in t_:he‘ Bentiu District of _'Lakes province were incotpot;ated
into Kordofan province in the North. Also, parts of Renk district in
Upper ﬁile province were added to the adjaceht Northern provinces. The
National Assembly, after a walkout by the Southern members, passed legis-
lation to.validate the so-callefi' new map. The S?uthern reaction was
instantaneous: " there were mass demonstrat?i%ns in the i‘egion against the .
new-bound’afies, and the People's Regional Assembly met in an emérgency
session and passed a resolution that condemned the new boundaries and
affirmed the Southern commitment to respect the provincial boundaries
acknowledged at the time of independence and recognized by the Addis
Abab_a~ Agreement. The regiondl government in the South suppox:te_d the
Southern st;and and argued that it was unconstitutional for the North,
through its members of the National Assembly, to alter the -boundaries of
the Northern and Séuthern régions. Furthermore, it was up to President
Nimeiry either to uphold thé sconstitution respecting the old boundaries
and reverse the decision of the National Assembly or to support the new
boundaries and explain his decision to the peoples of the South. Nimeiry
was allegedly taken unawares by the actions of his ministers and of the
Northern members of the National Assembly. He acted swiftly to contain
the growing tension between the Souéh and the North by appointing a
committee composed of both Northerners and Southerners to examine the
boundary issue and make recommendations to him. The committee recommend-
ed the reversal of the decision of the Northern members of the National
Assembly a‘nd the president promptly accepted it.

In the spring of 1981, the Central Ministry of Energy and Mining
decided--without consultation with the South--to direct Chevron 0il
Company to commit itself to building an oil refinery in Kosti in the
North instead of Bentiu in the South, where the company's prospecting

had been most successful. The decision of the central g(}vernment was
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unpopular in the South, and the regional government tried in vain to

persuade President Nimeiry to reverse the unilateral decision aof the

.Central Ministry of Energy and Mining. Instead of responding’to the

appeals of the South to have the rqfinery constructed in Bentiu for

sound economic reasons as well as to make the South feel pride in con-

tributing to the national economy, Nimeiry threatened the use of military

force to coerce-the South to accept his decision. The Southern regional

govefnment avoided confrontation and. indicated that it would respect the
decision of the precident. ¢

Failing to provoke a confrontation between Nimeiry™and- the South,

opponents of the ‘autonomous status of the South began campaigning for

creation of more regions in the South. The idea of dividing the South

into two or three regions'was fi;st suggested by Northern political

parties in the :1960s but was rejected by the Southern parties. The

. North eventually lead to development of a strong, cohesive, progressive

region that could easily secede to form an independent African state.

President Nimeiry had ignored that line of reasoning and accepted the

Addis Ababa Peace.: Accord as negotiated by both his own selected team

and representatives of the Southern Sudan Liberation Movement. However,

the critics of the Peace Accord are now Nimeiry's political allies and

’ hold key positions both in the central:government and in the Sudan

Socialist Union (SSuU). They have successfully persuaded Nimeiry that

redivision of the South and creation of regions out of the present region

is necessary for perpetual coﬁtrol of the South by the North. They cited

the South's resistance to the boundary question and location of the oil

refinery in Kosti as indicators of growing Southern intransigence to

decisions emanating from the central government. To add political ballast,

to their argument, they persuaded a SOutherner; Genéral Joseph Lagu, who

had been living in Khartoum since Nimeiry removed him from the presidency

of the South in January 1981, to spearhead the call for redivision of the

South. Nimeiry assured General Lagu that he fully supported the idea of

creating several regional governménts in the South that would have the

same powers as those in the North. With alleged financial support and
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administrative facilities at his disposal, Lagu called for redivision of
the Southern region on grounds that it would save the South from institu-
tionalized tribal domination by the Dinka (the largest ethnic group in the
South), protect the Addis Ababa Agreement from politicians with tribal
inclinations, effect decentralization of power in the South, and guaran
tee the concept of a united Southern Sudan by accommodating the aspira-
tions of the various communal groups in the South.

Lagu's call for creation of several regions in the South was received
with shock and bewilderment. An overwhelming majority of the Southern
members of the Central Committee of the SSU cabled President Nimeiry,
ignoring the public outcry, included the issue on the agenda of the
Central Committee meeting, where it was sweepingly condemned, and referred
it to the local SSU units in the South to discuss and settle.

Meanwhile, attempts were made to amend the permanent constitution to
enable the president to create more regions in the South. The regional
government maintained that to amend the permanent constitution, Nimeiry
would have to comply with the provisions of Article 34 of the Self-
Government Act of 1972, which specifically protects the South as a
single region and stipulates that an amendment can be made only by a
majority (three-quarters) of the People's National Assembly and the
approval of a majority of two—-thirds of the citizens of the Southern
reqgion in a referendum to be carried out in that region. Nimeiry's legal
advisers counseled adherence to the constitutional procedure. Proponents
of redivision, however, began to urge Nimeiry to overlook the legal
restrictions on his powers and to order the creation of more Southern
regions on grounds of public interest. Once again, in mid-1980, the
Southern regional governmunt appealed to Nimeiry to protect and respect
the permanent constitution of the country. After failing to maneuver
the Southern leadership on the sensitive issue of redivision of the
South, Nimeiry summoned an emergency meeting of the SSU Politbureau
to discuss the subject. For three consecutive days, September 15-17,
1981, the Southern members won the overwhelming support of their Northern

colleagues against redivision of the South. It was bad economics, the
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Southerners persuasively argued, because the central government was not
in a' financial position to maintain additional regional bureaucracies,
and new regional governments in the Sout uld not sustain themselves.
It was bad politics, they maintained, because broponents of "redivision"
were appealing to local sentiments among rival ethnic groups, and such
politics would be detrimental to the health of the Southern region and
of the Sudan at large. The critics of redivision pointed out that
implementation of decentralization programs (which have already been
announced) within the Southern region would accommodate the aspirations
of the local communities and allay their fears of domination by larger
ethnic groups. The overwhelming majority of the members of the SSU
Politbureau appealed to President Nimeiry to abandon the idea of re-
division completely. Nimeiry was reported to bave assuwred his colleagues
that he would appoint a technical committee to examine the issue in
detail And report back to the SSU Folitbureau.

However, a few days later, Nimeiry dissolved both the National
Assem' 'y and Regional Assembly, as well as the regional government in
the South. His rationalization was that the establishment of five
regional governments in the North required a change of regional rerre-
sentation in the National Assembly to reflect the new balance of power
relationship between the regions and the <=enter. Regarding the dis-
solution of the Regional Assembly, he.arguea. that the issue of redivision
of the South required public debate and that the Southern masses should
express their opinion through a referendum if the newly constituted
National Assembly approved the proposition for redivision. Of course,
there were no grounds at all for Nimeiry to dissolve the regional govern-
ment. He lost Souuinarn trust and confidence overnight. The South,
however , deqided to avoid a confrontation with Nimeiry and pledged to
follow the constitutional process to express its position on the diver-~
sionary issue of redivision. .

After dissolving the assemblies and the Southern regional govern-
ment, Nimeiry appointed an interim hdlitary government.in the South to

supervise elections for a new National Assembly and a referendum on the
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proposition of redivision of the South. All the nominees for the interim
High Executive Council headed by Major General Gasmallah Rassas were
proposed by Lagu and are mostly from among his supporters for creation of
several regicns in the SoutH. Nimeiry also reduced the Southern repre-
sentation in the National Assembly to less than one-fifth of the total
membership (28 out of 151) to ensure passage of the redivision issue.
These actions reinforced the impression that Nimeiry was set to create
more .regions .in *tae South regardless of the overwhelming Southern oppo-
sition to it. In order to mobilize effective defeat of the idea of
redivision in the forthcoming referendum, its opponents formed the
Council for the ‘Unity of South Sudan in December 1981 under the chair-
manship of the Sudanese elder statesman, Clement Mboro, and composed of
people of different political persuasions. 1Its executive committee sent
a letter (- Nimeiry informing him of the formation of the council and
assured him that the council would work within the organs of the S8SU--
after all, all of its members were prominent SSU members. Nimeiry
reacted swiftly 'y ordering the arrest of the entife executive of the
council (21 persoln .). Subsequent pressure and proutest led to the release
of those arrested, but Samuel Asu Bol, at the time of this writing, is
still languiéhing in detention. Surprisingly, the South remained re-
strained in spite of all these provocations.,

In a tactical move, President Nimeiry reversed himself in March 1982,
on the issue of creation of more regions in the South. He announced
in hi; address at the opening of the newly elected People's National
Assembly that the subject of redivision had created unacceptable differ-
ences between the Southern politicians, and tnat he preferred the subject
dropped'ftcm1 any further discussion. The constitutional procedure for
resolving the issue was thereby terminated. However, in speeches he made
in the South sbon after his opening the National Assembly, he revived the
idea of decentralization in the South. His dismissal of Abel Alier as
vice-president and replacement witx General Jouseph Lagu may Le a move
aimed at solidifying the forces for redivision prior tu carrying it out

even vutside the constituticnal channels.
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C_onclusions

Thé development of an internal colonial system in the Sudan that has
facilitated Northern Arab Sudanese hegemony over the Negroid Africans of
the South is not validated thfough legal instrumentalities. Systemic
discrimination against the South is predicated upon racial, cultural,
religious, and regional differences. Anglo-Egyptian colonial rule com-
pounded the conflicts between the two regions by concentrating social and
economic dcvelopment in the North, making it a stronger partner with the
South in an independent Sudan. Arab cultural imperialistic inclinations
to and policies toward the South, reinforced by economic strangulation and
sustained by a military occupation for 17 years (1955-72) prohibited
regional understanding and cooperation. The Addis Ababa Peace Agreement
became an act of political engineering: it temporarily eased and polit-
ically transformed the Afr ican-Arab conflict.

The Addis Ababa Agreement granted the South autonomous status within
a united Sudan. It was essentially a political and legal settlement
providing governmental machinery through which the fundamental human
rights of the Southern Sudanese could be respected and expanded. It
provided a framework for conflict regulation between the Southern and
Northern Sudanese. The Addis Ababa Agreement 1s a unique document in
the history' of independent Africa, Fesponding to specific historical
circumstancgs and recognizing the African-Arab duality of Sudan and the
var ious _power configurations in the country. Recently, however, Nimeiry
has been persuaded to abandon the accord by its oppenents, to cCreate
several regions in the South, and to give these regions the structure,
power, and authority of regions in the North. Such an arrangement would
eliminate further consolidation of the Addis Ababa Agreement and render
the South powerless, placing it at both the indefinite control and mercy
of the Northern-dominated central government. It is inconceivable that
the South will submit to such a drastic curtailment of its present margin
of autonomy.

The present tension between the Southern Sudanese and Nimeiry's

regime does not provide an optimistic scenario. Moreover, the crisis
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is taking place in the context of a fundamental’malaise in the national
polity. Justification of power throughout Sudan under Nimeiry has been
actively pursued through the state apparatus and through the SSU. Chan-
nels of propaganda have been developed to win the allegiance and partici-
pation of the elite. The widening of the economic gap between the state
and commercial bourgeoisie, on the one hand, and the' mass of population,
on the other, has spurred the evolution of a well-defined context for
power relations centering upon Nimeiry. The rest of the popixlation
has been either intimidated by occasional shows of force or mystified
by grandiose visions of a prosperous future and of Nimeiry's presumed
“enlightened leadership." Presidential power has relied more on the
valorization of authoritarian principles of rule than on the embodiment of
imper sonal principles in an institutionalized ccntext for power relations.
Communication, participation, and responsiveness revolve around the office
of the president and are organized in a strict hierarchical patﬁern.'
Information is disseminated at increasing ‘levels of generali‘ty as one
descends the political and social ladders, and ga’yoffs vary propor tionate-
ly to the yuality of an individual's relationship with Nimeiry and his
iuunec;iate 'entourage. If political development and legitimation lie in the
creation of institutions transcending the temporally limited :authority of
individual politicians, it §eems th'a't the justification of the regime's
power dJoes not rest on a solid consensual found‘ation. Even though
Nimeiry's position is so central and dominant that it creates conformity
in political behavior and continuity in the pattern of power relations,
the political system he has developed cannot stand on its own precise-
ly because the hierarchy is not committed to the organization »f its
roles within a ‘specific institutional framework, but rather to a single
leader who can define to 1 large extent permissible forms of political
interaction.

It is doubtful that the Sudan Socialist Union (SSU) could routinely

handle the problem of succession or even survive without the central

bond provided by the presidential office. Similarly, competition for
the economic benefits of political power would be unbridled were Nimeiry
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to disappear, since }here are no solid national centers of economic
policy-making. A new greedy, corrupt, and abundantly mediocre group has
emerged that, through the mediation of Nimeiry, has been able to amass
wealth. Without the extravagant use of patronage and coordination of
parochial interests by Nimeiry through his network of proteges and
informers in the national sphere and supporters in the foreign sphere,
the Nimeiry regime probably would have collapsed by now. So far, no
amount of SSU propaganda regarding the need to develop a national con-=
sciousness or rational progress toward the achievement of collective
goals can deeply touch the various levels of the political hierarchy
when modes of participation related to these ideas have not been estab-
lished. 1Indeed, the life of the SSU depends on that of Nimeiry, for the
political system that he has built has constantly sacrificed institu-
tionalization for the maintenance of control over real or imagined
opponents who pose persdnal threats to the president.

A political system that is held together by the authority of an
individual presidential monarch, and by the mechanisms of consent offered
by patronage, will inevitably be vulrerable to varigpions ih the nature of
foreign financial and military support and international political and
economic trends. This weakness has definitely been manifested in the
Sudan partly as a result of Nimeiry's zigzaé for ign policy and‘partly as
a result of foreign actors shifting and readjusting their interests and
strategies accordingiy. Major challenges to the regime bring with theé an
increased need for coercive security measures and further imperil the
possibilities of developing a broad consensual context for the definition
of "state coherence" and the exercise of power. Creative change must
be continually postponed because of the need to reconsolidate power
and authority. Henceforth, the relationship between the state and the
governed remains one between domination and, alternatively, submission,

acqguiescence, or rebellion.
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NOTES

1. This issue has been treated in depth in my book, The African-Arab
Conflict in the Sudan (Africana Publishing House: Holmes and-'Meier,” New
York, 1978). '

2. See Wai, The African-Arab Conflict in the Sudan, chap. 2.

3. This point has been forcefully stated in Wai, "Revolution, Rhetoric
and Reality in the Sudan," The Journal of Modern African Studies, 17, 1
(1979), pp. 72-75. Also see Oluwadare Aguda, "Arabism and Pan-Africanism
in Sudanese Politics," The Journal of Modern African Studies, vol. 11, no.
2 (1973).

4. See Richard Gray, A History of the Southern Sudan, 1839-1889 (London:
oxford University Press, 1961); Robert O. Collins, The Southern Sudan
1883-1898 (New Haven: Yile University Press, 1962); Collins, The Southern
Sudan in Historical Perspectives (Tel Aviv: University of Tel Aviv, The
Israel Press, 1975). '

5. Arnold Toynbee, Between Niger and Nile (London, 1965), pp. 5-6.

6. See P. S. Casanova, "Internal Colonialism and National Development,"
in Studies in Comparative International Development (St. Louis: Social
Science Institute, Washington University, 1965), vol. 1, no. 4, p. 33.

7. For details see Growth, Employment and Equity in the Sudén, ILO,
1976.

8. 1Ibid.

9., For details of the Peace Settlement, see "The Addis Ababa Agreement
on the Problem of South Sudan,"™ in Dunstan Wai, ed., The Southern Sudan

and the Problem of National Integration (London: Frxank Cass, 1973),
Appendix VII. '

10. Parts of this section and the next one appeared in my
article on the crisis in "North-South Relations in the Sudan," Africa
Report, March-April, 1982.

11. So far President Nimeiry has sacked two regional governments in the
South, acting on a decree that is not constitutional since it does not
conform with the provisions of Article 34 of the Permanent Constitution of

the Sudan.



THE RIGHT TO EDUCATION: THE CASE OF THE
FEDERAL REPUBLIC OF GERMANY

‘Klaus Hufner

4

I. Introduction

The notion of "affirmative action" can be defined in two ways: (1)
in a broader sense, affirmative action includes all normative-political,
legal, and economic-financial measures that are undertaken in order to
assist an identifiable group in terms of differences with regard to
social-class origin, sex, language, or ethnicity; (2) in a restricted
version, affirmative action programs are specific legal‘peasures directly
or indirectly linked with financial assistance programs in order to help
an identifiable group that is discriminated against.

Whereaé’the first type is of social policy importance ror Western
European countries that have a well-structured and organized multilevel
state authority and permit a general welfare state policy, the second
type is important and necessary for those states such as the United States
that favor market-oriented mechanisms.

In more theoretical terms, two extremes can be distinguished:
(1) the neoclassical woxld of a free market in which the ideplogy of the
individual as the basic unit of action and ultimate source of value is of
primary concern; and (2) the Leontief world of state planning in which
the ideology of the state as the locus of organization and vehicle of
societal development is of primary importance.

These two extremes are, of course, only ideal models that do not
reflect reality. However, in all Western societies, a permanent competi-~

’tion Letween buth ideologies can be observed: whereas the mainstream of
Amer ican tradition and practice affirms the rights of the individual and,
therefore, seeks to protect the individual agdinst his/her own govern-
ment, the Western European tradition thinks primarily in terms of.obliga~
tions that compel governments to act positively for the enjoyment of basic

UDD23753

rights as laid down in national and international legislations on human
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rights that commit national governments to achieve these benefits on
behalf of individuals.

Given these differences, American-type affirmative action programs
do not exist in the Federal Republic of Germany as a major type of social
policy action. This does not mean, however, that similar social problems
of discrimination do not exist in Germany; but the solution mechanisms to
overcome specific types of discrimination differ considerably.

This paper is restricted to educational problems; it deals with the
extent that the right to education is implemented for specific under-
privileged groups in German society--for example, girls, children of
workers' families, children of migrant workers.

Before dealing with the de jure and de facto aspects of the right
to education in the Federal Republic of Germany, some brief remarks are
necessary in order to explain the distribution of legal-integrative,
political-administrative, economic-financial, and planning competences
in education.

‘Aécording to Articles 7 and 30 of the Grundgesetz (basic law),

éducationlin its entirety is to be placed under state supervision. The
exercise of state responsibility falls, hpwever, within the jurisdiction
of the eleven Lander (states) of the Federal Republic of Germany. The
"cultural sovereignty" of the Lander implies that they have the majority
of educational competences in law-making, administration, finance, and
planning. In order to avoid the development of completely different
education systems at the Lander level, the Lander ministries established

in 1949 a Standige Konferenz der Kultusminister der Lander (Permanent

Conference of State Ministers of Culture; KMK) as a council for coordina-
tion that deals with issues such as length of compulsory education,
entrance requirements, regulation of transfers, and examinations. In

1969, changes of the Grundgesetz increased the educational competences of

the Bund (federal government). Before that date, the Bund had only
legislative authority over the out-of-school part of vocational education;

in addition to that, the Bund also had all the competences in the field of
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foreign policy including foreign culture policy (the implementation of
bilateral and multilateral treaties in this field imply, however, rather
complicated procedures of cooperation between the Bund and the Lander).
Since 1969, the Bund gained some additional competences: e.g., in the
field of tertiary education dealing with the "overall patterns of law of

higher education" as well as with the Gemeinschaftsaufgabe (joint task)

"modernization and facilities of higher education." Fur thermore, the

change of the constitution offered possibilities of a joint educational
planning policy between the Bund and the Lander. For that matter, the

Bund-Lander-Kommission fur Bildungsplanung (BLK; Bund-Lander-Commission

for Educational Planning) was founded in l§70. For the first time in
the history of the Federal Republic of Germany, a national body became
responsible for planhing1 the development o¢f education at all levels,
without, however, changing or even limiting the sovereign rights of the
individual Lander with regard to their educational systems.

The basic structure of the German educational system, which is.still
characteristic today, was stabilized during the early 1960s. Compulsory
education begins for all children at the age of six: for four years (in

west Berlin, six years), they then attend a common Grundschule (primary

school). Before the compulsory school age, the possibility of voluntary
attendance at kindergartens exists. After four years of primary educa-
tion, the pﬁpils are distributed among three different types of secondary
school. These different types of school last for different time periods
and lead to different examination certificates that are, reletively
closely, linked to adnission credentials for different types of occupa-
tion. This implies that relatively important career decisions are to be
made at the age of 10 or 1ll.

The major three components of secondary education are the following
ones:

1. The Hauptschule of five compulsory years. This type of school

leads to practical vocational training or to employment. Some Lander also
offer a voluntary or compulsory 1l0th year of schooling; after its comple-

tion a Realschulabschluss may be obtained;
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2. The Realschule of six years leads to a certificate that opens the
way to commercial and technical occupations; and

3. The Gymnasium, which leads to the "Realschulabschluss" after 6

years and/or to the Abitur after 10 years of schooling; the Abitur is

the entry qualification for admission to the institutions of higher

« i
education.,

Pupils who leave‘the Hauptschule, Realschule, or Gymnasium must
decide whether to take up a vocational training program in a full-time
vocational school or in the dual system (a combination of "learning on
the job" and attending a public part-time vocational school/).2 Today,
the majority of those who obtained the Abitur (65 to 70 percené) enter the
system of higher education immediately afterward.

With regard to enrollment figufes in absolute and relative terms,
important changes occurred in this basic structure between 1960 and 1980,
which were partly due to dramatic demographic c.ycles and partly due to
sharp increases in the demand for high school examination certificates
(Abitur). This, in turn, can be explained partly as the results of
deliberate educational reform measures (for some statistical informatio
see Section III of this paper).

In 1964, Georg ficht provoked an intensive and broéd public debate
when he referred to the existence of a "German educational catastrophe."3
He asked for educational opportunities for everyone within a modern
industrial society. One year later, Ralf Dahrendorf published his
programmatic book on e&ucation as a civil right4 and ¢laimed an active
educational policy leading toward a “"material quality of opportunity” for
all citizens through major changes of the educatioqal system in the
Federal Republic of Germany. The formula "right to education" became a
prime mover for intended educational as well as societal reforms in
Germany. '

In the field of education, these demands implikd rather concrete
proposals: besides increases of attendance ratioé in Gymnasien and
institutions of higher education, the introduction of new structur es

(e.g., the Gesamtschule [comprehensive school] at the secondary level and
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the Gesamthochschule [comprehensive university] at the tertiary level),

new programs of teacher training, improvements of adult/recurrent educa-
tion, etc., were discussed. Before presenting and evaluatipg the results
of these debates (cf. Secﬁ;on I1I1), the legal implications-of the right to
education at the nationallﬁnd international level will be discussed in the
following section. |

II. The Right to Education: A Legal Overview at the National and

International Level.

Basic rights to education are guaranteed in the Grundgesetz as well

as in some of the Lander constitutions. However, the Grundgesetz does not

contain explicitly a "basic right to education”; the fathers of °the
Grundgesetz restricted themselves to the classical civil and political

rights. But the Bundesverfassungsgericht (Federal Constitution Court)

interpreted the Grundgesetz in connection with Article 3 (I) on the -

principle of general equality and with Articles 20 (I) and 28 {I) on Fhe
principle of the social state in such a way that they assumed different
education and. training specific basic rights.

Some Lander constitutions deal explicitly with .basic rights~to
education, namely, the constitutions of Baden-Wurttemberg, Bayern,
Bremen, Nordrhein-Westfalen, and Rheinland-Pfalz. Article 2 (I) of the
Baden-Wur ttemberg cons.itution states that every young.pers;n has--
regardless of his/her social background or economic situation--the right

to education and training corresponding to his/her abilities.

In addition to the Grundgesetz and the Lander constitutions many

N

other inner-state legal sources exist in the Federal Republic of Germany

which can be interpreted as implementation laws of the Grundgesetz and

which offer concrete measures. Furthermore, the Federal Republic of

Germany became party to several international conventions that contain

the right to education as a human right.
On December 10, 1948, the UN General Assembly adopted the Universal

Declaration of Human Rights. Article 26 (I) proclaims that "everyone
has the right to education. Education shall be free, at least in the
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elementary and fundamental stages. Elementary education shall be compul -
sory. Technical and professional education shall be equally accessible to
all on the basis of merit." Although the Universal Declaration is not,, as

such, a legally binding document, it has exercised a powerful influence

-

both at the internati?nal and national level.

Oon December 16, 1966, the UN General Assembly adopted the Interna-
tional Covenant on Economic, Social and Cultural Rights and tlie inter-
national Covenant on Civil and Political Rights, together with the Op-
tional Protocol tn the Covenant on Civil and Political Rightd.s These

~

two Covenants are legally binding.treaties. oL

Article 13 of the first of the above-mentioned Covenants is wholly
devoted to the right to education, and the opening paragraph is of. par-

ticularﬁimportance:

1. ‘The States Parties to the present Covenant recognize the
right of everyone to education. They agree that education shall be
directed to the full development of*the human personality and the
sense of its dignity, and shall strengthen the respect for human
rights and fundamental freedoms. They further .gree that education
shall enable all persons to participate effectively din a free so-
ciety, promote understanding, tolerance and friendship among all
nations and all social, ethnic or religious groups, and further the
activities of the United Nations for the maintenance of peace.

On December 14, 1960, the UNESCO General Conference adopted. ﬁhg '

Convention Against Discrimination in Education and a Recommendation
containing similar substantive provisions.6 The UNESCO Convention
restates two principles of the Universal Declaration, namely, the pro-
hibition of any kind of discrimination7 (Article 2) and everyone's
right to education (Article 26). The purpose of the UNESCO Convention is,
“therefore, not only to eradicate all forms of discrimination but also to
ensure steps towafd increasing equality of educational opportunity and
treatment.
Article 1 of the convention states that:

The term “"discrimination" includes any distinction, exclusion, limit-
tion or preference which, being based on race, colour, sex, language,
religion, political or other opinion, national or social origin,
economic condition or birth, has the purpose or effect of nullifying
or impairing equality of treatment in education and in particular:

7

&
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(a) of depriving any person or group of persons of access to educa-
tion of any type or at any level;

(b) of limiting any person or group of persons to education of an
inferior standard;

(c) subjeét to the prdbisions of Article 2 of this convention, of
establishing or maintaining separate educational systems or
institutions for persons or groups of persons; or

(d) of inflicting on any person or group of persons conditions which
are incompatible with the dignity of man.

To enable UNESCO to determine the extent to which its member states
apply the Convention, it stipulates that the states‘;hould submit per-
iodic reports. These are examined in accordance with the procedure
 established in 1965 by the Executive Board of UNESCO. Besides this, in
1962, the UNESCO General Conference adopted a protocol instituting a
Conciliation and Good Offices Commission. responsible for seeking the
settlement of any disputes that may arise between states parties to the
above-mentioned Convention Rgainst Discrimination in Education. This
protocol became effective;as of October 24, 1968. :

At the Western European level, the members of the Council of Europe
--including the Federal Republic of Germany--adopted on November 4, 1950,
‘the Convention of the Protection of‘Human Rights and Fundamental Freedoms.

The original text contained no provisions concerning the right to
éducétion, but the First Protocol to the Convention established in Article
2 that "no person shall be denied the right to education. In the exercise
of any function which it assumes in relation to education and to teaching,
the State shall respect the right of parents to ensure such education
and teaching in conformity with their own religious and philosophical
convictions.” '

The child's right to education is reaffirmed in Article 7 of the
European Sociil Charter, which came into force on February 26, 1965.
The Federal Republic of Germ&ny accepted, inter alia, that no young person

to be employed in work should be deprived of compulsory education.

III. Developments in German Education, 1960-80

Before dealing with some specific issues of equal educational oppor-

tunity, some general statistical figures about the educational development
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‘in the Federal Republic of Germany over the iast two ,decades should be

) 8
mentioned. .

The overall figure of-kindergaiten places increased from 0.817
million in 1960 to 1.391 million in 1979; ‘ ) .

.

The number of pupils at Gymnasien increased from 0.642 million in
1960 gq 1.544 in 1980; )
. _z N

", During the 1970s, all Landér set up Gesamtschulen (most of them for

\.exper imental purposes): .in 1980, Germany had a total of 255 Gesamt-

\§chulen (as compared with' 2,477 Gymnasien); in the same' year 16,800
pupils were at Gesamtschulen of the second:ry level II;

In 1980, &§0.4 percent of all pupils at Gymnasien were girls, as

. ’ compared with 41.1 percent in 1960;

Looking upon the proportion of girls at Gymnasien of the secondary
¢ : level II, the share .increased from 3%.3 percent in 1960 to 49.2
. _ percent in 1980; «

Be;wéen 1972 and 1980, the number of pupils per teacher decreased
from' 26.6 to 2%.9 for all institutions of primary and secondary
education, from 34.3 to 25.2 in primary .schools, and from 45 to 34

in wocational schools;

N
N .

Public expenditures per pupil increaséd between ' 1965 and 1980 from ’

1,100 tao 3,700 German marks (DM) for all institutions;

.‘ . In, 1980, the average expenditures per pupil were at the ‘primary
S schools’and Hauptschulen 3,330 DM, at the Realschulen 2,910 DM, at
the Gymnasien 4,260 DM, and at the vocational schools 2,360 DM;

4

Overall educatijonal expenditures, measured as a proportion of ail
public expenditures, increased 11.3 percent in 1965 to 15.2*peycent
. in 1980;

1

Encollment ratios (percentage of the average of the 19~ to under-21-
year-old population) of all first-year students in higher education
increased from 7.9 percent in 1960 to 19.4 percent in 1980; and

&
b The corresponding enrollment ratios of female first-year students

increased from 4.4 to 16.0 percent during that period.

All these figures indicate dramatic ‘changes in the social demand
for education. Although detailed empirical evidence. is not ravailable, it
can be stated that the increases in the social demand for educaticr can

be partly explained by "push" factors on behalf of the individual house-

\
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holdg and partly by "pull" factors of an open door policy of the Landet
governments that ptovided additjonal- institutions and places in 'theit
systems of education. The equality*of-educational—opportunxty argument
as well as the invéstment-in—humah-éapital arqgument worked together and

made - these changes possible éuring a period of a flourishing econohy with
-‘high rates of economic growth. The. impact updn the educational system
can be illustrated by the changes in en?ollment tqtios.of 13-year~=olds .
between 1960 and 1980. In 1960, about 70 percent of all pupils attended
Hauptschulen (and primary schools), about 15 percent Gymnasien, and 12

percent Realschulen. 1In 1980, the correspording figures were:'about 39{
28, and 26 percent. By 1980, discrimination againsq girls in secondarf
education had prgctically ,ended, althouéﬁ ij’highgt ‘education, female
students were still somewhat_undetfepresented. ‘

whereas in the early 1§605 the three-level system 5trongly discrimi-
nated against pupils f;om sociaily' disadvantaged familges, especially
against children of workefs and those from rural areas, the 19705 showed
-ViSlble progress, although the hlgher social ‘classes still maintalned much
of their initial advan;gge. Looking upon puplls between 13 and 14 years
according to their socigl background, the .following changes occurred
between 1972 and 1980 (cf. table 1):

In 1972, out of 100 children aged 13-14 from workets'-fémilies{ 76

went to Hauptschulen, 17 to Réalschulen, and. only about 6 to Gyrhasien.

In 1980, the corresponding f.gures were 62, 23, and 10.

In the case of officials, the percentage of all children in that age

"group attending Haupt'schulen further decreased from 30 to about 20 per-

cent between.1972 and 1980, whereas in 1980 more than 51 percent of all

children from officials went to Gymnasien. In 1980, almost two-thirds of

workers' children attended Hauptschulen and only one-third of them went to

Gymnasien.
In higher education, the proportion of first-year students coming

from workers' families increased from about 8 percent in 1967 to about 13

percent in 1979. Again, it shoyld be stressed ‘that--despite the indicated

prbgress--students of workers are still highly underrepresented, although
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Table 1 . g
. . 1
Pipils Aged 13 and .14 According to School Type and Occupational
| ' /Status %ad of Family, 1972 and 1980 .
s (LI 1]
' . Occupational Status of Head of Family
. ' . [
Self- '
v employed, - . . /
' incl. ) . ot .
. family . Salaried _
School Type Total business Officials Employees workers Others
. . % of the age group
1972 '
. 1 ’
Hauptschulen 60.1 51.3 29.6 37.3 76.4 - 70.3
Realschulen 19.9 23.1 ©o23.2 25.4 17.1 13.1 ~
Gymnas:-en 20-1 25.0 ’ 4702 3703 6-5 16-6
Total 100.0 100.0 100.0 100.0 . 100.0 100.0
1980 — . Y .
. *®
Hauptschulen1 a5.7 39.8 20.5 25.5 62.4. 61.7
Realschulen 25.5 28.9 ° “25.0 . ' 30.5 22.7 18.7
\
Gymnasien 24.3 28.? 51.1 39.4 ~10.0 15.0 *
Compreﬁensive a _
schools 4.4 o301 3.4 _ 4.6 n 4.9 4.7
Total 100.0 « 100.0 100.0 100.0 ) 100.0 100.0 N
A
Source: Statistisches Bundesamt (unpublished material of the microcensus) . R

-

1 .
Including schools for the handicapped.

1
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corrective measgures, especially in terms of financial assisﬁance.(which

will be discussed in section V), were undertaken. : ' &

* All the “information given so_far refers only to German pupils and
}

students. The dxscussion abcut edueation ae a civil right in the late

19605 and 1970s dxd not . refer to ethnic differences in the’ equality of
educational ‘oppor tunity. \1 The specific problems of children of mxgrant

‘'workers, which yill be treated in detail in section IV, became “"visible"

in the late 1970s. But the avallable information about:. differences of

v

.
educatlonal access and success betwoen German and non~German groups in

secondary education is still extremély limited. More detailed studies

concerning these issues are te be' expected during the early 1980s.

¢ Finally, two issues should be discussed that are related to equality

of access to higher education in Germany. One refers to the ‘problem of

[

the numerus clausus, the qther to the Qu"oi:e system for foreign students.

Both problems cannot be understood witnout a basic knowledge of
the organigatien of‘ higher :educat':ion'in the Federal Republic Qf Germany.
Since the system of higher education is a state system,,6 administrative
measures are necessary in order to regulate it. Basica'll_y, those 3515-
ures are functi.c;%al equivalents for "prices" in market systemea If,
for e'xample, the private demand for higher education in g"e’ne'ralh or for

.specific types of it is higher than the supply, the "price" for it

will increase. In the United Statds, the price mechanism works, inter =

alia, quite well via tuition ‘fees; in Germany, where students do not have
to pay any study fees, only.administrative measures can replace the price
mechanism. '

o Since, due to the overall educarional expansion, the universities
were unable to meet the indxvxdual demand for higher education with

regard to, all fields of study, a generel numerus clausus was xntroduced

in the fields of medicine, dentistry, ve\;erxnary medicine, and pharmacy.

Those who qualified but could not be accepted were put on a waiting list

‘whereby, besides the student's average grade of the final examination

(Abitur), other factors such as military service and residence in the

same lLand in which the university is located were take&\into account.
. Y > R i

~

186

19y

L e




In the early 1970s, the.constitutionality of the applicdation of the

numerus‘claugus was questioned when individual students went to the

admlnlstrative courts of their Lander. Two af them referred the cases to

the. Federal Con§titution Court (Bundesverfassungsgericht} for:its opinidn.

On July 18, 1972, the Bundesverfassungsgericht announced its deci-

sion: in the two special cases, the applicants were to be admitted to the
medioal schools of the UniVersi€§ of Hamburg and of the University of
ﬁunioh for the following reasons: T

(a) LThe University of Hamburg failed to list the kind of criferia
to be used.in order to determine the acceptance of applicants; and
. (b) In the case against the Unigersity of Munich, Article 3(2) of
the Bavarian Admission Law was unconstitutional becausé it ‘discriminated
.agalnst resxdents of the other Lander of the Federal Republic of.Germany.

The decision of the Bundesverfassungggfrlcht was made on the basis of

-Article 12 (1) of the Grundgesetz, which guarantees to all Germans ”;he

H
- right to freely choose their trade or. profession, their place of work and

their place of training." However, the numerus clausus, although in-

herently unconstitutional, was seen permissible only if the university
applying it could demonstrate that all places in the department in ques-
tion were complétely filled.

As.a result of this dec:.sion, the administrative procedures were
further developed in terms of a capacxty ordinance on the basis of cur-
" ricular norms and a central office of univerSLty adm1551ons, furthermore,
speclal 'tests were Qeveloped in order to assess those qualities neces-
sary for a given prcfession, e.g., a physician (for further details see

Merritt, pp. 12 ff.). Undoubtedly, the teaching capacity increased in

such fields in which the numerus clausus had been invoked; nevertheless,
in some fields, such as medicine, dentistry, and veterinary medicine, the
number of applicants remained higher than the number of places available.
Given the hfoh birth rates of the 1960s and the increases of the individu-
al demand for higher education on one side and the cuts of public budge?s
devoted to higher education on the other, a further eharpening of the

situation can be anticipated for the middle of the 1980s.
{
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" In the case of fc;reign students, a quota system has Reen introduced
and administered by the cent.ra\ office of un.wersity admissions. In
general, 8 percent of all places for first—year students are reserved

for foreigners. In the numerus clausus fields of mgdicine, dentistry,

veterinary medicine, and pharmacy, this quota‘has been reduced to 6
percent. Furthermpre, it has been decided that no more than 25 percent of
all students should belong to the same nationality. In 1980-8l1, about 5.5
percent of the total studem: population were foreigners. About 60 percent
of them came from developing countries, 40 percent from industrialized
count.ries. U

Among 'the foreign students who stay in Germany for a full study
program, about 90 percent coxne from developing countries. The German
authorities clairgp that absolute nunber of foreign students (in 1980-8l1
about 58,000) should be kept, which might lead to a visible decrease of
their share in the total student population, when .the high birth cohorts
enter the higher-education system. -

The major problem is the increase of " applicants from developing
countries. ' Compared with other Western industrialized countries, Germany
does not ask for study fees. In Great Britain, e.g., foreigners outside
the European Communities must pay 2,000 pounds per year in the humr;nities,
3,000 pounds per year in the sciences, and‘ 5,000 pounds per year in
medicine; in Belgium, foreigners have to pay fees that are 50 percent
higher than for nationals. |

Here again, the German at\xthorities decided in favor of administrative
measures, although even within a primarily state-administered system,

"prices" such as fees could be used for allocation purposes.

Besides this overall policy, specific measures will be necessary'

in order to assiét foreign students in Germany. At present, the drop-
out rate is overproportionately high and the average duration of study

relatively long. Furthermore, the "brain drain" phenomenon must he

.reduced. Meanwhile, the federal government offered financial assistance

to pilot projects, but the initiatives at the Lander and university level
are still relatively modest.
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A problem that will confront the educational administrators in the

very near future has been already recognfzed but remained so far unsolved,

+ namely, the question of how the children of migrant workers should be

‘treated Qithin the current admission procedures. Two'groups-cén be
distinguished: (a) those applicants who .received their education in
Germany and in their. countries of origin and (b) those applicants who
éﬁtended school only in the Federal Republic. of Germany. In the case of
“the seconé group, the question remains to be answered whether the Abitu-
rienten of fbreign nationality shqﬁld receive a special bonus with regard
to the average grade of their final examination when they apply for study
places. In the casé of students from migrant worker famillies, affirma-
tive action programs might be extremely helpful in order -to overcome

their specific difficulties.

.

1 . o

IV. Migrant Workers in the Federal Republic--Educational Problems
of Their Children .

The hope tﬁét migration movements in Western Europe from the "South"

to the "North" can Se treated exclusively in economic terms had to be
given up during the course of the 1970s. The old formulas are nc longer
valid==in the North: -decrease qf manpower shortages and thereby contin-
uation of economic growth;» in the South: decrease of unemployment and
underemployment; and within the long term: positive spillover effects
for the South via returning migrants, and in the North, avoidance of
social costs by applying the "rotation principle."

Although worldwide recession, inflation, and uneﬁbloyment, combined
with restrictive measures such as the Auslanderstopp of November 1973,

\ ,
whereby entry by visa into the Federal Republic of Germany for purposes of

employment has been completely blocked, led to a decrease of the absolute
number of migrant workers in the Federal Republic of Germany, severe
follow-up problems remain unsolved; the German society, still claiming’ to
be legally no "immigration country," is confronted with a long-term
development process of integratingLaqxincreasing number of multicultural

. ~.
and multiethnic groups during the comin%mjfcades.

N
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The Auslanderguote (proportion of'foreign'workers in the labor force)

reached its first peak with 7 percent in 1966, went down for two years and
t.hen climbed up to almost 12.¢ercent in 1972. Afterward, it showed
, decreases, but always remained over 10 percent. ;

. In 1980, among the population resident in Germany, about 7.2
pe&cent were foreigners. In addition to the actively 2.17 million em-
ployed people mentioned above there lived about 2.28 million non-active
family members in Germany (including about 1l.12 million children under 16
years of age of whom 581, 000 (51.8 percent] were born in Germany).

‘The duration of stay of migrant workers increased dramatically.
Whereas in 1973 only about ll percent of them had come to Germany 10 years
or more before, this percentage increased by 1280 to about. 38 percent-9
In 1973, mgre than half of the migrant workers stayed in Germany less than
four years, in 1980 only about one—fifth. _

The proportion of foreigners born in the Federal Republic of Germany

increased from 1.2 in 1960 to 13 percent in 1980. This share reached
its peak in 1974 with 17.3 fwercent. In absolute terms, this means that
in 1960 about 11,000, in 1974 about 108,000, and in 1980 about 81,000,
foreign children were born in Germany. ‘
- The increased inflow of migrant workers and heir families as well
as the increased number of births of foreigm-children in the Faderal
Republic of Germany--combined with a dramatic decrease of German births
natween 1965 and 1975--had an immediate impact upon the educational
system, especially at tne elementary and prima;ry level. The official
statistics at the federal level do not offer detailed fig\ires about the
number of foreign children in kindergartens. In 1980, the federal govern-
ment deplored that about 70 percent of foreign children (even 85 percent
of the Turkish children) did not attend any institution of the elementary
sector, although especially kindergartens could fulfill an dimportant
function in the social integration process of foreign children.

The number of all fore‘ign pupils in general and vocational educa-
tion increased dramatically during the 1970s. In 1970-71 there were

about 180,000 foreign pupils in institutions of general and vocational

190

.




) ]
education, which corresponded to a foreign proportion of about 1.7 per-

cent. In 1980-81, there were abouﬁ\\?e 000 foreign pupxls in those insti-

tutions, which means that the proportxon of foreign pupils jumped up to

about 6.3 percent within a decade. ' The largest proportion of foreign
pupils came from the sxx "emxgratlon countries” of migrant workers,
namely, Greece, Italy, Spaxn, Portugal, Turkey, and Yugoslavia. Their
share increased from 71.7 percent in 1970-71 to 86.5 percent-.in 1980-~81.
The by far largest group were Turkish pupils; their share increased from
22 4 percent in 1970-71 to 58 percent in 1980-81l. *
Government figures offer an overall pxcture abouf the development.
The number of forexgn pupils in primary schools and Hauptschulen increased

from 138,000 in 1970-71 ‘to about 523,000 in 1980-81. 1In 1980+31, 28,000

attended schools for the handlcapped, 28,000 Realschulen, 59,000 Gymnasien

and comprehensive schools, and over 100, 000 vocational schools.

Looking upon the distribution of forexgn pupils in' general education,
the. share of Turkish puvils increased from 17 percent to almost 50 percent
during that decade.’ The share of Yugoslav pupils increased from 7.6
percent to 10.2 percent, the share of pupils from Portugal from 1l.2
percent to about 3 percent. ‘ -

~ During the same time period, a relative decline could be observed
" for  Greek pupils (from'16.6/berceng to 8 percent), for Italian pupils
(from 22 pereent to 12 percent), and for Spanish pupils (from about 11l
percent to 4 percent).10
. Estimates about tﬁe nonattendance of foreign pupils varied,eSp;cial-
ly at the beginning of the 1970s. ¢At that time, one estimated that about
50 percent of those of compulsory school age did not attend any geiman
school. lLater on, one estimated that abeut 30 .percent did not attepd
German schools, whereby also those were included who‘should attend
vocational schools for one day per week. At this point, it should
be mentioned that it is not very easy to make clear-cut statistical
distinctions. This is especially due to the fact that foreign children

under 16 years of age who enter the Federal Republic of Germany are not

officially registered. Therefore, only by combination of different
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information sources can somé "proxy" estimates be made. But the situa-

. . v
tion drs‘improve after the controlled coupling of children allowances and

official attention cértificates of those of compulsory school age was

required.ll However, at the federal level, no data are available about

'foreign pupils who are supposed to attend school, who enter the school

system as beglnners or: at higher grades or who move abroad again. The
same is true with regard to the number of foreign pupils who failed,
who left the schools -‘without a certificate, or who reached\specxfic
certificates within the German school -system.

Some data.from individual Landér show that the fepetiti atios, es-
pecially at the lower grades, are very high among.ﬁoreign/ii:ifz and that
a very high proportion enter or leave school during the official school
year, which implies a reduction of school attendance in the Federal Repub-
lic of Gesmany and reduces the chance of getting a graduation certificate.

In a recent study on children of workers in the German educational
systems, the federal government also referred to children ef_ migrant
workers as belonging to the worker class. Based upon Some regional
evidence, the authors conclude that:

‘2ducational chances of foreign children being born in Germany or

having entered prxmary education from the begxnning are about the same °

as those chances of German children of workers;

Educationaf chances of foreign children who entered Germany at a
later stage are still extremely small;

Only about half of all foreign children leave school with a comple-
tion certificate; and

Only one-quarter of all forezgners of tthe part ~-time compulsory
school. age, between 15 and 18 years of age, receive a full vocational
training or attend schools at the secondary II level. B

An analysis of the educational policy reactions during the 1970s led
to the conclusion that.the political parties as well as the overall
educational planning bodies XKMK and BLK were extremely'reluctant to

discuss educational problems of the children of migrant workers. This is

not surprising: on the one hand, migrant workers do not belong to the
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voter potential, because they have no right to vote gither at the Federal

or at the Lander or Efmﬁﬁhity level. On the other hand, the educatipnal %

' policy consequences must always be seen in connection with the overall

policy vis-4&-vis migrant workers. In other words, educational measures
can only~be under taken successfully if the overall-problems with regard
to the legal aspects of sojourn and work are solved; the Gegman education
system is per se not in the position of integrating the children of
migrant workers into German society. L

Within the context of this papef, it will be impossible to give any
details about the implementation of administrative.orders in the different
Lander because, due to the cultural sovereignty of the Lander, the

educational problems of the children of migrant workers are part of the

Lander activities. We will concentrate here upor some administrative

changes as they were laid down within the diffei‘_en't recommendations of
the KMK. -'I:hose' were compromises--actions and reactions that were taken
in view of the different situations in the Lander but also in the inter-

national environment. International pressure increased and should not be

¢

ignored. Besides the conventions within the framework of the United .

Nations_-\System mentioned&above, it should be noted that also the Final Act
of Helsinki in 1975 dealt with the problem of foreign pupils. Furthermore,
the Council of the European Communities became active in July 1977 and
asked all member states to fulfill within a period of four years tr\xe

following measures:

L

Introductory courses without fees that are adapted to the specific £

needs of the children and include teaching in the national language of

the receiving state; v

+

Training and further education of teachers who offer such a type

of courses; and
Furthering of teaching the foreign children in their mother tongue

. 7
and in civic education (the whole being coordinated with the overall
education in German school institutions).

It should be mentioned again that the decisions of the KMK have the

character of recommendations and utherefore do not bind the individual
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Lander. The problem is further complicated since there is not only the
cultural sovereignty of the Lander, but there éxist also diverging con-
cepts with regard to an employment policy of foreigners in the different
Lander that do not make it easier to bolve the school problems of children
of migrant workers. This is also clearly reflected in the different. im-
plementation measures of the Lander based upon -recommendations of the 5&5.

The KMK passed three recommendations in 1964, 1971, and 1376.

- Foreign pupils have the same rights and duties as German'p%pils with

regard to full- and part=-time compulsory school attendance until the age
of 18. However, the double strategy of the KMK recommendations is rather
ambivaleni, if not impossible: on the . one hand,‘foreign pupils should
become part of the German education system so that thay learn the German
language, receive ‘German graduation certificates; and are ‘socially
1ntegrated "for the duration of ' their stay in the Federal Republic of
Germany"; on the other, they are supposed to keep and_zmprove the level
of knowledge of their mother tongue and their cultural identity, which
should allow them a reintegratxon intq the . education systems of their
"countries of origin." * ° .

Preparatory classes, were 1ntroduced in order to assist forelgn

pupils in learning the German language. Foreign pupils with a suffzczent

knowledge of German were supposed to enter normal classes; their propor-

tion should not- exceed 20 percent. : .

Although the idea of "national schools" for foreign students has been
generally rejected, some Lander developed pilot projects that corresponded
to a de facto realization of this idea. In some Lander, schooling in the

mother tongue was left to the consulates of the "countries of origin."

Furthermore, it must be stressed that due to the density of for-

eigners’'in certain areas--especially in some districts of the big cities--

-the concept of integration according to the 20 percent clause could not

_always be implemented. However, as mentioned above, .the educational“

authorities at the Lander or local level are forced to develop strategies
of "muddling through" as long as the overall political. and legal frame-

work conditions are not clearly defined. The necessary consistent
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measure. carnot be undertaken unless a comprehensive.concept of Aus

T

.

landerpolitik is still missing.

Although several attempts were undertaken during” the late 1970s,
a lack of consensus between the federal government and the'Lander'govern-
ments still prevailed and led to a “"nonpolicy" of immigration 'in the

Federsl Republic of Germany.

. P
V. Equality of Educational Opportunxty. Spécific Measures in the
Federal Republic of Germdnx : O/r

xhere exist, as mentioned above, several possibilitxes of" 1neﬁ$asxng
the ”équalmty of educational opportunity, of xmplementxng the right to
education. In principle, three approaches, can be d15t1ngn1shed, namely

(1) political measures that lead to structural changes of the educattpn

system and/or to changes of the admission criteria for secondary and °

tertiary education, (2) public financial assistancé schemes that support
pupils and students from low~income groups, and (3) legal measures that
further elaborate the rights to education. *

The concept of "affirmative action," which goes along with such ideas
as "positive discrimination" or "reverse dlscrlmxnatxon," implies that one
has to discrdminate in order to equalize. So far, concrete affirmative
action programs, being well known in the United States, do not exist in
the Eedefal Republic of Germany. This does not mean that German policy-
makers are not unaware of latent, and manifest discriminatory practices
in education. But éhree reasons might help to explain possible differ-
ences between Germany and the United States:

l. One refers to strPctural differences in educational planning:
the steering of educational systems in Germany is primarily
not organized viﬁ "consumer s" and "markets," but’ via highly
centralized planring activities of' the Lander.

2. The generally accepted welfare state notion in the Feder al
Republic of Germany ("social market economy") led to the estab-
lishment of a closely tied social network similar to other

Western European countries and in contrast to the still rather
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underdeveloped--or even rejected--one in the United States.

‘3. The minority problems, especially in the case of migrant workers,

are not yet "visible," although they might occur=--given the

prese?} economic constraints=-in the very near future and ledd to
|

manifest iconflicts.

\The equality of educational opportunity discussion that took place in

Germany during the 1960s centered ﬁainlylaround the rather rigid German
- - °

education system at the secondary leVelf It was argued that the particu-~

larly low participation rate of children from the working class was due

mainly %o the early selection processes after primary edﬁcation. There-

fore, the concept of the goﬁpréhensive school that allows for a greater

""horizontal mobility" became the structural .alternative. As mentioyed.

above, the Gesamtschule did not replace the traditional system, which
. ') *
howéver changed in two ways: (a) the introduction of an "orientation

level" weakened the former a priori streaming; and (b) the social demand

for secondary education changed to such an extent that the Hauptschule is

no longer the "main school™ but a “residual school,” which raises the
question of abolishing it totally.12 In turn, this also means that ;he
Gymnasium of 1980 is no longer comparable gith the Gymnasium of 1960.
Therefore, the dichotomy of Gymnasium versus Gesamtschule must be given up
in favor of a more differentiated analysis. In other words, further
educational reform measures are necessary, but must be--due to the changes
in enrollment ratios and participation rates--undertaken under & different
focus. ' \
Since 1972, pupils and students from low=-income faﬁilies can claim

public financial support in order to continue education at the sedondary

II level and at the tertiary level. The Bundesausbildungsforderungsgesetz .

(BAfoG; federal law for furthering education) is based‘dﬁon the principle
of the social state (Article 20, 1 of the Grundgesetz) and is supposed to

realize a de facto equality of life chances. Grants are offered to
pupils, combined forms of grants and loans (to be repaid without interest
charges) to students; the amount depends upon the net income of the

parents.
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In 1972,. 225,000 pupils (31.3 percent of all pupils) received, BAfoG

grants, in 1980, the corresponding number of pupils was 490 0C0 (34.2
percent). In 1972, 270,000 students (44.60 ercent of all students)

-received BAfoG grants/loans. In 1980, the ‘correspondindg Bnumber of

students was 345,000 (35.6 percent). .
Total expenditure of this scheme increased from 1.6-'billi'<’>n DM.

in 1972 to 3.7 billion DM in 1980. .The scheme is financed by the .Bund

(65 percent) and the Lander (35 pero‘ent); it offers the federal govern-

ment. a "market-oriented,'™ consumer-oriented strategy of intervention
in matte-s of educational polic$. “ \ L ‘.

Although the data are incomplete, the general plcture xs*/bvzous.
in 1979, more than 30 percent of the BAfoG recipients ,came from ‘the
working ‘class. ~Finally, it sh?uld be mentioned that foreign pupils and
students also can apply fo’r BAfoG grants/loans. _However, the administra-

tive gegulations are rather coxnplicated:_ wherea\children with 'EC

nationality (Italians and Greeks) have the same claims as Germans, the

possibility o,f fmanc:.al assistance for other forexgners depends upon the

duration of stay (in the case of puﬁ}ls, at lea_st one of the pdarents must

- have been employed in Germany during the preceding three Yyears). In

- 1979, 13,000 foreigners received BAfoG grants/loans (out of 770,000

recipients altogether). This percentage of 1.7 in 1979 was supposed

to lncréase since. the majority of the foreign pupils did not yet--due

“to the age composiiion--enter the secondary II level. However, in

‘November- 1982, the:new federal government announced drastic changes

of the BAfoG scheme. In the case of pupils, only those who must live
outside their family homes can claim BAfoG grants. Since in 1982 only 15
percent did fiot li’e with their parents, it can be assumed that the BAfoG

~scheme will be p’iacticaily ab8lished for pupils at the secondary II

(Y
-~

”

In the case of students, the old combined BAfoG scheme of grants
and loans will be changed into a pure loan scheme. The consequences
are obvious: many students, espec°ially from the lowest income groups,

will be reluctant to assume ‘a ‘zlong—term debt in order.to finance their

N
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' education, which will negatively influence the proclaimed equality-of-

‘eddcat;qnal-szorthnity goal of the 1960s and 1970s.

Although.qlogans such as "equality of educational opportunity" and
"education as a civil right" played a significant role during the "decade
‘pfaeducationa1~reformf (1965=75) in the Federal Republic of Germ;ny,'the

political meaning of basic rights to education still remained rather

. limited. In cbnstitutional-legal terms, those slogans did not lead to a

process of concrete codification of basic rights to education as social
rights, although "external pressure" increased--due to the international

codification of human rights instruments, most of which were ratified by

' the Federal Republic of Germany. In practical~financial.terms, a dr&mgtic

backlash can be anticipated due to the announced changes of the BAfoG

scheme.

Today, the Federal Republic of Germany is a .de facto country of

immigration where the majority of migrant workers and their families will

stay pérmanently. This requires that thg.social rights as laid down and/
or practiced to the benefit of Germans must- also be applied to foreigners.
Bésic rights to education must at least beé formulated as basic norms and
applied to all inhabitants, to Germans and non-Germans. This requires
educational'reforﬁ measures in terms of a more pluralistic and differ-
entiated educational system, which should offer educational paths ;ccord-
ing to different individual needs and include the right of participation

in all decision-making prccesses within the educational institutions.

Rist mentioned that "it is noteworthy that nowhere in the current

discussions about the educational future of the foreign workers' children

does one come across the concept of affirmative action" (p. 237). Some,.

of the reasons for it were explained above. If the present federal

government intends to apply more market-oriented schemes in educational

finance, then affirmative acti&h programs are even more urgent than
before--because the present position of nonrecognition of the de facto
immigration situation in Germany can no longer be held, and the built-in
dfpadvantages of educating foreign children as "illiterates in two

languages" must be removed through special programs in favor of them.
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NOTES

l. The not?.on of planning is, of course, restricted to programming
(preparation of plans). .

2. Attendance at part-time vocational schools is compulsory untzl the age
of 18.

3. Georg Picht. Die deutsche Bildungskatastrophe. -Analysen und Doku-
mentation. Olten-Freiburg, Walter Verlag, 1964.

4. Ralf Dahrendorf€. Bildung ist Burgerrecht. Pladoyer fur eine aktive
Bildungspolitick. Hamburg, Nannen, ~1965. '

5. The Federal Republic of Germany became party to both Covenants, but
not party to the Optional Protocol. This implies that citizens of the
Federal Republxc of Germany cannot submit "written communications" to the
Human Rights Committee:. The Federal Republic. of .Germany made, however,
the necessary declaration under Article 41 with regard to the procedure
for inner-state complaints--a procedure that provides for ‘a complaint by
one state party that another state party "is’' not fulfilling its obliga-
tions under the present Covenant."

6. The Federal Republic of Germany became party to this Convention,
which came into force on May 22, 1962, and to the recommendation.

7. Under Article 5 of the International Convention on the Elimination

of All Forms of Racial Discrimination, States Parties (including the
Federal Republic of Gerfany) undertake to prohibit and to eliminate

‘racial discrimination with-respect to the right to education.

8.« All figures are from: Bundesminister fur Bildung und Wissensc\ixaft‘
Grund- und Struktur-Daten 1981/82. Bonn, BMBW, November 1981.

9. This duration of stay is necessary in order to become a citizen of the
Federal Republic of Germany. In 1979, about 35,000 foreigners became
Germans. However, 25,000 of them came from Eastern European countries
such as Rumania, the Soviet Unjion, Czechoslovakia, Poland, and Hungary.
With the exception of Yugoslavia (about 4,000), only a very small number
of persons from the "South" became Germans, namely, 340 Greeks, 951
Italians, 225 Spaniards, and 312 Turks.

10. In absolute figures, however, also in the case of these three

nationalities, increases occurred (e.g., in the case of Greek pupils,
from 26,500 to almost 51,000 during that period).
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ll. According to a recent survey, 8 percent of all foreign children

, °of compulsory school age did not attend school. Among all Turkish

children, the percentage reached almost 18 percent.

12. Because there is obviously the danger that the Hauptschule becomes
primarily the school of the children of miyrant wgrkers.

1
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AFFIRMATIVE ACTION: THE YUGOSLAV CASE
Trivo Indjic .

1
- { R
. f-.r:-

Yugoslavia was founded as an independent state of Southern Slavs in

1918, following World War I. Up until 1941, it was a monarchy with a-

highly centr'alized p¢litical and admiﬂ\istrative structure and numerous
internal tepsions due to the unresolved problems of its ethnic, religious,
and cultural minorities. Some ethnic groups--for example, the Macedonians
--lacked basic national rights, such as the right to use their own lan-
guageé in schools and public.administration. The concept of a federated
Yugoslavia, put forth by all progressive political movements of Southern
Slavs, was rejected in favor of a rigidly centralized monarchy; such
was the notion of "one people with three names" (serbs, Croats, and
Slovénes). In the so-called Vidovdan Constitution of’ 1921'. the right of
Macedonians, Montenegrins, Muslims ar{d other national mil{otitieswto a
s;:parate ethnic and cultural identity was not recogniz;:d. This conflict
between national centralism and the tendency towa;'d federalization of the
country constitutes a distinctive characteristic of Yugoslavia and will

long continue to repx"esent the focus of the divisive forces within its

framework.

LS

Yugoslavia is also the site of diverse religious communities and
influences: in the western half of the country, Catholics and E:rotestants
are prevalent, while in the central and eastern regions followers of
the Muslim and Eastern Orthodox faiths are mor'e numerous . Religious
intolerance and divisions have often had signiff.cant political conse-
quences, particularly during World War II.

various cultural communities coexist in the Yugoslav geographical and
historical sphere. Alongside the traditional Slav peoples (Serbs, Croats,
Slovenes, Mecedonians, and Montenegrins), there are other natives of
subsequently formed cultural groupings (Albanians, Turks, Muslims), as
well as numa"rous other ethnic minorities (Italians, Hungarians, Bulgari-

ans, Rumanians, Ruthenians, Jews, Slovaks, etc.).
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»The historical divisions-=-political and ideological=--in addition
to the:intervention of the Great Powers in the Balkan Peninsula, and the
religious and cultural conflicts, profoundly affected the peoples of
Yugoslavia. The foundations for a new, republican, and federal Yugo-
slavia were set up in the course of World War II, in the common struggle
against the"Gbrmans and othér occupying forces and their cbllaboratoré,
a stiuggle in which every 10th Yugoslav lost his or her life. The Consti-
* tutidn of 1946 deciared Yugoslavia to. be a federal republic from which all
forms of ethnic, religious, or other discrimination would be excluded.

From that time begins the ethnic rebirth of all Yugoslav peoples and
national minorities. Church and state were made sepatate} schools were
‘rémoved ftom“‘ church jurisdiction, and all national languages were made
kequal before the law. Yugoslavid became a federation composed of six
’sovereign state republics and twp autonomous provinces: Bosnia-Herzego-
vina, predominantly 1nhab£ted by Serbs, Muslims, and Croats; Montenegro,
whereoMontenegrins constitute the majority of the poPulation; Croatiq,

with Croats as a nation; Macedonia with Macedonians; Slovenia with Slo-

venes; Serbia with Serbs; and two autonomous provinces, Kosovo and Vojvo-

dina, contributing to the composition of Serbia. The .autonomous regions
are territories where the members of national minorities predominate:
Albanians, Turks, and Muslims in Kosovo, and Hungarians, Rumanians,
Ruthenians, and Slovaks in Vojvodina. The term "national minorities"
became interchangeable at the close of the 19608 with the term "nationali-
ties." In this manner, it was sought to avoid the negative connotation of
the concept of "minority" and to underscore the fact that those population
groups in Yugoslavia, that in an ethnic and national sense form part of
the populace living in other neighboring states, represent an active and
equal factor within the Yugoslav comﬁunity. That is, they enjoy the same
ethnic, economic, political, and cultural rights as the.kafér "nations" or
peoples of Yugoslavia. The Federal Constitution of 1974 and the republi-
can and particularly provincial constitutions of the same year define the
numerous civil rights and freedoms of the diverse "nationalities" very

precisely. Aside from the constitutional categories of "nation™ (i.e.,
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one of the more numerous ethnic groupings or national majorities) and
“nationality" (a natzonal minority), there also appears the term "ethnic
group," a dxffetentiation ‘of which from the flret two categorxes is
1nsuf.1c1ently clear. As to the types and scope of the constitutional
rights for these three categories of the Yugoslav populatxon, there are no
differences. There exists, in fact, only one dls*inction° as opposed to
a "nation,"” nelther a "natxonality" nor an "ethnic group" can constxtute a
separate state within the framework of the Yugoslav federatxon, sxnce they
represent demographic fragments of peoples composing sovereign stateg
beyond the borders of quoslavia. This distinction was particularly
emph;sized on the part of official circles at the time when Albanian
separatists in Kosovo, in 1981 and 1982, demanded that their autonomous
province be made a republic, that is, that it be accorded republican
status in the framework of Yugoslavia. The prbplem wiﬁﬁ that resides in
the fact that federal republics, as sovereign states, possess the consti-

tutionally guaranteed rights “to self-determination and secession.

Yugoslavia i§ also a multilingual community. The three most general-'
: ¢

ly spoken Slavic languages are Serbe-Croatian, Slovenian, and Macedonian,
in addition to the series of other languages of the nationalities. There
are two Sseparate alphabets in use as well: Cyrillic and Latin. The
country does not have a single official language or script. All lan-
guages and scripts are equal before the ' law, in public administration,
schools, mass media, and the like.

Article 170 of the Yugoslav Constitution of 1974 declares that
every citizen is guaranteed his or her free expression of belonging to a
"nation" or "nationality," the free expression of his or her ethnic
culture, and the freedom to use its language and script. The citizen is
not required to declare himself or herself ; member of any particular
nation or nationality, nor is he or she required to define himself/her-
self in terms of'membership in one or another nation or nationality. Any
propagandizing or imposing of national inequality as well as any incite-
ment to national, racial, or religious hatred and intolerance is unconsti-

tutional and subject to fine (Articles 170 and 203).
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The principle of”p;oportional representation for the nations; na-
tionalities, and -“thnic groups in the organs of power (from the federal

Parliament to the local, municipal assemblies) was also declared in the

constitutions of the federal bodies. 1In addition to the standard legal
. ways to defend the rights to an ethnic and cultural identity (the regular

courts and the Constitutional Court), the constitutions of several «federal
bodies envisioned the formation of special organs, councils, or commis-
sions that would be concerned with the protection or enactmené of consti-
tutional principles dealing with the-equality of nations, nationalities,
and ethnic groups. )
_ There is no donbt :hat the postwar Yugoslav policy'of nationél equal-
ity yielded positive results and successes in correcting injustices and
violations, both historical and political, that had been going on in this
part of the world for decades, even centuries. In this regard, the
example of .the Macedonian people and their culture is very illustrative.

For centuries, the Macedonians waged a struggle for independence and
their national and cultural identity, which was threatened by the irreden-
tist intentions of neighboring countries (Byzantium, Ottoman Turkey,
Bulgaria, Greece,' and, -‘during World Wwar 1II, gen Italy). Toward the
end of World War II, within the framework of the Yugoslav community of
peoples, the Macedonian lagguage was proclaimed, in 1944, the official
language of Macedonia. That same year, the Macedonians adopted a modern
orthography, established a series of national cultural institutions,
schools in the national language, etc. Shortly thereafter, a modern
Macedonian literature, opera, theater, radio, and television were created,
a university and a Macedonian Academy of Science were founded (1967), a
dictiofary of the Macedonian language was published (1961), as was a
history of the Macedonian people. There was a previously unseen enthusi-
asm of national and cultural rebirth, of a small people (according to the
1981 census, Macedonians in Macedonia numbered 1,281,195) hastening to
catch up with what had been denied them for centuries.

To the Macedonian example could be added many others, particularly

those that speak of the ren}r&#\ of national minorities in Yugoslavia
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'(Albanians, Hungar ians, Rumanians). pll of these are situations in which
» the consequences of historical .and other sociai‘differentiatiop can. and
should be corrected by means uf a policy of affirmative action.

That which is spec?fic to the Yugoslav experience is the fact that
here the politigcal system has actively stimulated and promoted change
in those situations that would otherwise be corrected by measures of
‘affirmative action. Suffice 0 review the Yugoslav body of legislation
to be convi;ced of this. Of course, this does no; mean that in practi-
cal, everyday life there are no problems and conflicts in which me;sures
of affirmative action would not find universal applicability. We shall
limit ourselves to only a few examples in this regard.

In recent Yyears, Yugoslavia has had serious problems with a str;ng
current of Albanian natibnalxsm and separatism in the autonomous province
of Kosovo. In that part of Yugoslavia, according to the population census
of 1981, live 1.6 million people, whose percentaées of the total are
represented as follows: Albanians, 77.5 percent; Serbs, 13.2 percent;
Muslims, 3.7 percent; Montenegrins, l.7 percent; Turks, .8 percent; and
others, 3.1 percent. In prewar, monarchigal Yugoslavia, the Albanian
minority had no official national identity, nor schools, nor any other
kind of cultural institution in its own national language. The Albanians
were among the most impoverished and backward inhabitants of the country,
their women subordinated to patriarchal power. In the initial years
following World war II, the average life expectancy in Kosovo was 45
years; by 1980, that figure had been extended to 68 years. While in 1947
80 percent of tl!ie population of the province lived in a.rqral setting, the
corresponding figure for 1981 was only 42 percent. The Albanians hold the
record birth rate in Yugoslavia, even by international standards. In the
last 10 years, their birth rate has gone up 27.4 percent, and in Kosovo 52
percent of the population is under age 19. After the war, és percent of
the inhabitants of Kosovo were illiterate, and it was then that the
Albanians got the first primer. in their own language. Today, every third
inhabitant of that province receives an education. The first university

department in Kosovo was founded in 1960. During the academic year
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1980-81, sthere were 47,284 students enrolled at the University of Pris-

tina, the capital of Kosovo. In 1979, Lthere was a total student enroll-
ment in Kosovo of 130, ,000 (the equivalent of 16 percent of the available
labor force), while at the same time, 165,000 per,sons were employed in the

social sector of the économy (coerSponding to 20 percent of .the total

available labor force). The gradual overcoming of economic and cultural

backwardness in this region of Yugoslavia is accompanied by-the national

rebirth of the Albanians, who, as we said, have "nationality" status in
Yugoslavia. The Albanians, in ta'céordance with their number, are propor-
tionally represented in all the bolitical organs and institutions of the
province. In practical terms, that means that they are the major:.ty group
in Kosovo. Proportional representation has helped the Albanians to free
themselves in the shortest possible time from historical and hereditary

inequalities and discrimination and to emerge from their former politi > )

economic, and cultural ghetto. Along with proportional representation as
a measure of national equality,ﬂ measures of affirmative action were
carried “out in pracﬁice, despite their not having been anticipated by
any legislat‘ve regulations. ' <
Thus, )at the University of Pristina (the only university in Yugo-
slavia that has all of its instruction in the Albanian language, with
corresponding instruction in Serbo-Croatian for, students of Serbian and
other nationalities), the enrollment of Albanian students was skimulated
by giving them preferences at the time of application. For e{\ch) student

representing another nationality, 3.8 Albanian students were enrolled.

This r_atio'is also valid for the 1981-82 school year, prescribed by/

university administration. The same critgrion holds as well for the
admittance to student residences and for the granting of stipends and
credits to study. Within the context of this quota ,8ystem, Albanian
women were given’ preference. 'roday, at Kosovo [} university eVery fourth
student is a woman, and women comprise 40 percent of the student body
in the School of Medicine.l By means of such an enrollment p°olicy at
the university, three-quarters of the students in Kosovo today are

Albanian. . .

. 21 3 a
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Similar examples can be found in other areas in which the Albanians
enjoy support and favor. The_aaily newspaper Pclitika writes that text-
books in the Albanian language are less expensive than those in Serbo-
Croatian, despite the fact that all inhabitants of Kosovo set aside the
same percentage of their 'earningsh for the advancement. of education.2
The financing of certain cultural activities also fayots those of Albanian
extraction. In 1981, for example, the Albanian literary journal Jeta e re
was grar_xted a greater subsidy per number of copies‘published (416,666
dinars) than the Serbian journal Stremljenja (275,000 dinars) or the

journal of the Turkish nationality, Cevren (170,000 dinars in all).3

In Kosovo, there have also been examples of restriction of em-
ployment/job access according to knowledge of the Albanian language
or.membership in the Albanifn nationality, as well as examples of re-
quiring bilingualism in job oJmpetition in order to be hired. In January
1982, a fagtory manufacturing electric batteries held a competition for
138 jobs and hired 133 Albanians and only 5 Serbs. In the Kisnica and
Novo Brdo mines, of 1,588 workers hired over the past four years, only
15 percent of the total hired in the former were Serbs and Montenegrins,
while in Novo Brdo the percentage was only 13 percent. In the region
.containing both these mines, the majority of the population is com-
"prised of Serbs. This type of hiring policy is the reason they are
migrating out of the area in increasing numbers.4 There have been
so many such instances that a number of non-Albanian Muslims in Kosovo
have declared themselves to be Albanians since, as they explain, this
would enhance their chances of employment, of being included in the
academic quota or, simply, it would facilitate their upward social

mobility.>

It is difficult to obtain data dealing with such examples since they
are grudgingly made public. In the Yugoslav legal system, there are no
explicit precedents for fostering programs of affirmative action, particu-
larly with regard to reversz discrimination. Such programs are, there-
fore, most often the result of informal agreements of lower bodies of

the administrative hierarchy or power structure. Their juridical weakness
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derives from that fact, in contragt with and opposition to the* consti-
tutional principle of the right of aél to compete for public office
under equal: conditions and that all J‘Q’bs are to be made available under,
conditions of equality.

In the cale of Kosovo, the jusb. promotion of the national and cul-
tural identity of the Albanians wound up in exaggerations and abuses of’
the informally- adc;pted measures of affirmative action. From 1968, the
pheno,menop of Albe‘mian nationalism and separatism began to appear.
Illegal ‘political organizations were established t.:hat fought for ‘Kosovo's
secession from the Yugoslav federation and sought to have it made part of
Albania. Some among these supported the notion of an "éthﬁ‘cﬁﬁy clean
Kosovo," in which the Albanians would 'bg the dominant group, particu-
larly in the event of Kosovo's begomiﬁg a sovereign state of Yugoslav

Albanians. The question was no longer, for example, why Pristina Televi-

- sion broadcasts the greater part of its programming in Albanian rather

than in Serbo=Croatian, or why in the League of Communists of Kosovo the
percentage of members o{ Serbian nationality in the leadership is, less
than its proportion in the membership of that ruling part:y‘.6 The matter

became an open and bitter confrontation of the Yugoslav federation with

the escalatiné‘ Albanian separatism in Kosovo. Rampant Albanian national-

ism came to endanger the policy of national equalit‘y in Kosovo, even to
endanger the existence of other nationalities. 1In the decade from 1971 to
1981, 57,059 Serbs and Montenegrins migrated out of Kosovo, a;\d that trend
remains today unabated. In the fall of 1981, at the University of Pris-
tina, so few students enrolled for instruction in Serbo-Croatian that the
continued existence of university instruction in that language was in
doubt. During the first half of 1982, 1,929 Sserbs and Montenegrins
abandoned the capital of Xosovo, i.e., approximately S5 percent of the
member s of those ethnic groups living there. That means that 1 percent of
the total number of Serbs and Montenegrins living in Pristina are migrat-
ing away from that city monthly. Kosovo is an example where some of the
past wrongs done to the Albanians have been rectified, but where such

preferential treatment has led to new wrongs. 4
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; _ Indisputablfy in the Albanian case,‘ preferential treatment, intended
’ to c:n".re;:t the unjust situation created by previous policy, resulted in
the strongest forms of reverse discrimination (according to Alan H.
' Goldman's definition). 'In contrast,' however, the case of Yugoslav Gypsies
,' unequivocaply d_:_emonstra‘;:es the need for the government to implement

certain measures"of corrective preferential treatment.

Juc}ging‘afro' the number of its G_.ypsies,‘~ Yugoslavia appears to be
e their major cent ir of concentration outside of India. According to the
¢ =+ {. recent popx’at’ion census (1981), Ithe number of Gypsies in Yugoslavia-~-
althé&éh .‘findings are not as yet conclusive--totaled 148,604. Ac;:ording
to the cengus of 1971, there were 78,485. The general consensus is that

the recorded statistics do not reflect the actual number of Gypsies (the

magazine NIN, June 7, 80) because a number of them, due to their unre-
solved constitutional gat’us."- declare themselves as belonging to other
y"'--"-‘ nations arid nationalities, as a phenomenon of ethnic mimicry. Neverthe-
less, the most recent census indicates above all a national Gypsy awaken-

ing as a consequence of their general emancipation. In Macedopia, the

. number of Gypsies in relation to the 1971 census went. from 24,500 to
43,000. In Serbia, their numbers doubled, while i Vojvodina and Monte-

negro their totals increased 2.5- and 3.5-fold * spe-’'ively. The general

opinion 'is that this increment cannot be ascribed to a high natural
population increase among the Gypsies, but rather to the fact that they

are more frequently making public their spontaneous national feeling.7

Today, the Gypsies in Yugoslavia are fighting to have "nationality”

status officially accorded them. The fact is that the status of the

Gypsy ié not expressly regulated in the éonstitutions of the republics and
provinces, which «comprise regulations regarding "ethnic groups."” The

Federal Constitution of Yugoslavia does not recognize the category of

"ethnic group," but rather only the categories of "nation" and "nation-

ality." The Yugoslav Constitution does not affirm who these nationalities

are in Yugos}avia, but, conversely, the constitutions of the majority

- of the republics '‘and autonomous px"ovinces explicitly enumerate the indiv-

idual nationalities, among which the, Gypsies are nowhere to be found.
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The Serbian Constitution, for example, in Article 194 .guarantees the
freedom of expression of membership in an ethnic group, the freedom to
practice their culture and use their own language and script; and it
provides for the establishment of an organization to ensure these rights.
All consbitutions at the republican level uphold these rights as indi-
vidual rights of those belonging to ethnic groups, and not as rights
of the cqllecpive, which would be the case for rights of a nationality.a
The statutes of some municipalities that have members of ethnic minorities
living within their juzisdictibn contgin detailed regqulations regarding
the rights of, the members of these groups. For instance, a statute of the

municipality of Tetovo (in Macedonia) includes a paragraph regardiné,the

program that is broadcast over Radio Tetovo in the Gypsy language: The

said statute states too that the municipality ensures to the members of
ethnic groups living on its territory their proportional representation
in corresponding bodies of municipal government. )

The Gypsies of Yugoslavia, not merely numerically but in keeping
with their characteristics, can be dssigned to the category of "nation-
alsty"--guch is the position and the demand of Gypsy intellectuals and

organizations. There is.no reason not to support this position, even
more so if one takes into account the recent positive gains of the

Yugoslav policy of equality for nations and nationalities. A change in
constitutional status for the Gypsies would grant them much greater

political and national idehtity,'a more speedy resolution of their social
problems, And would afford them a broader cultural self-affirmation.

In the Rgppft of the Yugoslav Federal Presidency (No. 414, January

1981), it says that "all indicators dealing with the socioeconomic posi-
tion of the Gypsies in Yugoslavia (employment, income, housing, educat;on,
etc.) point to the fact that their problem rem.ins a serious basic social

issue, since they belong to the poorest sector of Yugoslav society. 1In

the large Gypsy families (average size; seven or more members) only one

‘or, at the most, two family members have a éteady job. And those who are
employed, due to their low edpcational level and insufficient professional

9
qualifications, nost often hold the least remunerative jobs." In the
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town of Le'skoy;b', for example, of 5,180 Gypsies, d'only 560 are employed;
in P;'i'stina, of 6,740 Gypsies, only 634 work; and in Bujanovac, of' 3,500
Gypsies, only 50 hold jobs. 'rhe'pol’itical organs in Serbia have shown the
greater number of Gypsies\to belong to the category of "socially endan-
gered persoxfs.”lo -~In one report, it _e;tates that Gypsies in the munici-
pal'ity of Cakovec, ICroatia--including the women and children--wander en
ma\ése through the vinages, scavenging food frc;m the garbage cans, and
often r;esorting to,ste-al:ing crops, for lack of the basic means of subsis-
tence. They live in mud-covered willow hovels. Such territorial segre-

gation of Gypsies exists even in the most highly developed Yugoslav

-republic, Slovenia. These Gypsy settlements lack roads, running water,

sewage systems, and often even elect:ricity.”

For Gypsies, the way out of this situation lies in more education
and higher employment. However, in order to be enfployed, they have to be
literate, since almost all employers demand at least an eighth-grade
education, but the major'ity of. Gypsies can not fulfill this job require-
ment (the Constitution does not state that schooling is required in order

to obtain employment). Thus the circle of poverty closes-. The living

- conditions of Gypsy children make it necessary for them to "prepare for

iife" as early as possible, that they do whatever they can to help their
families (begging, manual iabor, menial part-time employment, etc.). For
t".his reason, these children perform more poorly in school or drop out
early. And those children that manage to enter school find themselves
in an alien world. The"\.;schoo‘].s they enroll in have instruction in a

different, majority language. That :L; to say, the jiugoalav Gypsies do not

have schools in their own language. Without a good Kknowledge of the.

.language of instruction, Gypsy children are handicapped in advance. They
are often sent to preparatory or specializéd'departments of the school
and, in doing so, separated from the other children.. In addition, it is a
rare occurrence when a Gypsy child attends a‘ preschool institution or
kindergar ten.

In the case of the Yugoslav Gypsies, therefore, the techniques and

methods of an affirmative action program would be of vital import. The
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- administration should be pressured and urged to reach a resolution on the

Gypsies' serious problems. Not only would it be a case in wh:l.ch prefei:en—
t:l.al treat.men; would rectify past wrongs, but it also would aid in the
creation of equitable prospects for all. Accordingly, it is difficult
to accept the point of view expressed by Svetozar Tadic, président of the
Council on Interethnic Relations for the Socialist League of Serbia (a
popular-front organization), who states that 'J"?:here 'is no need to speak of
a specific Gypsy question; neither is there any need for, nor can there
be, any particular approach to th.e problem” since in Serbia "all are equal
and enjoy constitutional rights.”12 But this opinion is contradicted by
another--one of the Gypsies themselves. As distinguished Yugoslav Gypsy
'intellectual Said Balic (present president of the World Organization of
Gypsies) explicitly states: *It's clear: that the Gypsies themselves

cannot muster sufficient forces to effect their own complete equality in

"everyday life," adding that the Gypsies unquestionably need the help of

political organizations of social emancipation.ls In the absence of
juridical and enforcement programs of affirmative action, Gypsy volunteer
organizations (the so-called Gypsy associations) attempt, in collaboration

'with local administrative organs, to change the current state of affairs

for the better. ' '
The Gypsy associations’ are veQlunteer national organizations that
assemble Gypsies with the aim of. furthering the educational, cultural,

and social status of Gypsies. They began to be formed when the Gyps:l.es.

produced their first generation of intellectuals and active public em=-
ployees, in Ehe 19608. These associations did a lot for bringing Gypsies
together, for their national and cultural self-affirmation. They have

functioned, however, more as a traditional pressure group than as a part

- of the institutional mechanism of the Yugoslav political system. Thanks

to Gypsy intellectuals in Serbia, beginning in 1974 there have been
regqularly organized festivals of Gypsy cult;.m'al achievements, linking 40
cultural-artistic Gypsy associations.' Tiiese associations have 6,500
amateur artists and about a hundred Gypsy writers. They are a center of

ethnic and cultural emancipation of the Gypsies.
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As long ago as 1947, a Gypsy intellectual in Yugoslavia published a
dictionary of the Gypsy language; and in 1980, in Skopje (Macedonia), the
first grammar text of the Gypsy language was published, -written in the
Gypsy alphabet, in an edition of 3,000 copies. Although this ﬁ;rst
edition is already sold out, its author had to wait six years for publica-
tion for lack of funds.u In 1981, the world's largest ;nthology'of
Gypsy poetry was published in Belgrade, and the Yugoslav gyps:l.es also have
plays. written in their language. All of these are, /n;metheless, indi-
vidual efforts. The broad support ‘of the entire Yugoslav society is
necessary, since the Gypsies stjill do not have brinée_d works in their own
language, schools in tixeir own language, or newspapers in their -language.
Up until now, only Radio Tetovo and Radio Belgrade (Studio "B") have a
daily half-houwr program in the Gypsy language, and these are more of an
experiment than a permanent sgolution. The paper The Gypsy Voice has

ceased publication, due to lack of funding.

Moreover, there are a small number of Gypsies who are active in the
administrative apparatus. One Gypsy activist' from Nis (Serbia) empha-
sizes, for instance, that of 12,000 Gypsies in Nis, they have not one

- delegate on the municipal assembly, on the executive bodies of political

organizations and associations. . "The situation is similar in many ot:h'e;
places, and that's also how it is at the republican and federal levéls."ls
The Gypsy association in Pirot (Serbia) has a membership of some 6,000 and
they do not even have a place to hold their meetings. The same situation
exists in Vranjska Banja (Serbia), where 2,000 Gypsies l:l.ve.16 Many
Gypsy associations (of which there are 80 nationwide) operate under
impossible conditions-n Of the total number of Gypsies in Yugaeslavia,
only about a hundred are studying at the university level.

The example of the Gypsies drastically points to the urgent need for
a program of affirmative action, even in those countries that have consti-
tutionally declared the complete equality of all peoples and national
minorities and have eliminated racial, ‘eligious, and social discrimina-
tion. cvonstitutional principles are one thing, while their practical
appl‘ication is a far more complicated matter. Practical life does not
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allow us to be lulled into complacency by constitutional rFatoric, even
when we are dealing with the constitution of a socialist country. The
fact that the ﬁlight of the Gypsies is not unique in Yugoslavia can be
seen from the case of those Yugoslavs who, at the time of census-taking,
choose to declare themselves as *Yugoslavs." |

In Yugoslavia, according to official records, there exist Serbs,
Slovenes, Croats, Albanians, and a series of other nations and nationali-
ties, but "Yugoslavs" do not exist either as a nation, a nationality, or
as an ethnic group. According to the population census and the statis-
tics, they are treated as "nationally undefined." The Yugoslav Constitu-
tion and the documents of the Communist League of Yugoslavia (the ruling,
and the only,  party in the country) do not recognize "Yugoslav" as an
ethnic label, as the denomination of a people or as a supranational
category.la In spite of that, there is a constant increase in the
number of people in Yugoslavia who define themselves as "Yugoslavs." The
1971 census shows 273,077 Yugoslavs, while the last one, that of 1981,
records 1,219,024 Yugoslavs. That is 5.4 percent of the total population
of Yuéoslavia. Most often.those'who declare themselves as "Yugoslavs" are
those who are offspring of ethnically mixed marri#ges, .but -there are also
those who consider ethnic distances in Yugoslavia to be minimal and who
think that traditional ethnic tensions can only be overcome by a feeling
of belonging to one vast community. However, this group of the Yugoslav
population is all too often accused of promoting unitarianism, cen-
tralism,- hegemony, or the forcible integration of those independent
components of the Yugoslav federatioﬁ. They are accused of being the
creators of a supranation that seeks the mandatory assimilation of other
Yugoslav peoples and nationalities, etc. There are more than a few
Marxists who indicate that the existence of "Yugoslav" as a nation,
supranation, internation, or any other ethnic formulation is "unscien-
tific," "un-Marxist,"” and the like. Those who define themselves as
"Yugoslavs" defend their right to an ethnic apecificiﬁy, to be Yugo-
slavs; and they demand the right to and dignity of their self-classi-

fication be acknowledged.19 In any event, the debate between them
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and their opponents continues and, apparently, will last for a long
time. )

We personally ca;} ;e'e no reason that those who declare themselves to
be Yugoslavs should. ‘not be accorded "mation" or “nationality" status,
with all the' constitutional rights that correspond to those categjories
(including the right to “proportional representation in the organs of

administration or the right to the creation of their own national institu-

cions). Ethnic processes are not static, to be completed once and for .

all. The ethnic homogenization of, Yugoslavia, mixed marriages, the effect
of internal migration, the desire to transcend narrow regional, ethnic, or

®
linguistic boundaries, are dynamic factors of a developed, economically

and politically ,integrated society such as that of Yugoslavia; It is for
this reason that we'bel;teve the recognized positive experiences of the
affirmative action program should apply.

Other groups that do not enjoy any constitutional status in Yugo-
slavia are the Ukrainians (.approximately 13,000) and the Vlachs or
-Aromanians (32,071). - In 1890, the Ukrainians settled in Bosnia, and
from there they spread. to other regions of the r:ount:ry. They already

had a strong national consciousness upon their arrival, and even today
they call themselves Ukrainians and speak Ukrainian. Related to them,

the Ruthenians possess nationality status in Vojvodina, and the Ruthenian
language is one of the five official languages of that province. And
while the Ruthenians have schools in their own language, their own radio
and TV program, their publisher and press, the Ukrainians are still
deprived of those advantages and frequently treated like a branch, an
extension, of the Ruthenian nationality. The Ruthenians came to the

Balkan Peninsula in 1746 from the northeast part of the former Austro-

Hungarian Empire (what today is eastern Slovakia). The Ruthenians kept

their language and the name of Ruthenians, although in their ancestoral

homeland, Czechoslovakia, they are not recognized as a national minéx;ity.

Despite the ethnic and linguistic similarity of those two groups, the

differences between them are clear. Since the Ukrainians are members of

an ethnic group with unfavorable status, certain elements of protective
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discrimination could be applied to their benefit.

. ' The Vlachs or Aromanians are remnants of Roman settlers who came to
the Ball;ans prior to Slav colonization. Even today, they have conserved
their langusge and a consciousness of their ethnic identity. They have
no schools in their languayge, no press, cultural institutions, or the
like. Therefore, their integration in society is made significantly more
difficult, as in the case oE the Gypsies. Systems of preferer{tial t.re?t-
ment characteristic of affirmative action should be applied to alleviate
their plight. )

From all the: examples mentioned, we can see that Yugoslav society
is a conflictive society, despii:e its pretensions to ideological and
political homogeneity. 'I'he. constitutional category of proportional
‘representation of its ethnic group$ in all spheres of public and political
life, as well as the proclaimed civil rights and freedoms for all, or the

protection against all forms of discrimination, in no way means that the

> present situation is totally satisfactory. The constitutional norm with-

regards to proportional representation is at times not attained. For
instance, in Croatia, the members of nationalities makes up 2.3 percent of
the total population, while they are only represented by 1.9 percent of
the delegations to the municipal assemblies, 1.4 percent of those in
municipal executive bodies, and only 0.5 percent in administrative organs
at the municipal “and republican levels.zo' As a result of its ethnic
composition, it is understandable that Yugoslav society is sensitive to
all forms of "enumeration" and estimates based on an ethnic criterion.
One could say that the matter of interethnic relations and their reflec-
tion upon the political system, upon the distribution of ethnic groups in
the power structure, upon economic or cultural life, is a taboo subject,
judging from the absence of serious sociological analysis. . In Yugoslav
specialized literature, there are no works on affirmative action nor any
discussions on positive discrimination. &as wevhig/;;:;d, the constitu-
tional system does not recognize the category of preferential quotas for
any disadvantaged minority. The official policy of "B;:otherhood and

Unity" leaves the practical correction of constitutional principles to the
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local administration or to the sole political organizations recognized by
the Constitution (the League of Communists and the Socialist Alliance).+

Thus, the only existing forms that in a_way resemble affirmative action
programs could be found at the level the local organs of government.

We hope that the undeniable need for a program of affirmative action,
even in those sogieties thét are ideologically and politically monolithic,

has been demonstrated by our analysis. , , \
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1. Cf. Politika, June 17, 1981; NIN, December 21, 1980, and April 4,
1981. ) o -

2. Politika, January 7, 1982.
3. Politika, January 18, 1982.

4. Cf. Politika, June 27, 1981, December 2, 1981, and January 8, 1982;
Borba, June 25, 1981; NIN, July 18, 1981.

5. NIN, Jude 14, 1981.
6. Borba, June 13, 1981, and February 5, 1982.
/
7. It is assumed that there are about 1 million Gypsies in Yugoslavia
(Borba, June 21, 1982). Cf. NIN, February 21, 1982, and May 17, 1981;

Ilustrovana politika, June 9, 1981; Saopstenje SZ statistiku, no. 39,
February 19, 1982. '

8. Rajko Djuric in NIN, July 13, 1980, and March 1, 1981.
9. Komunist, November 16, 1979.
10. NIN, July 13, 1980.

11. NIN' July 13' 1980; Interv |u' June 25' 1982.

12. Politika ekspres, February 27, 1980.

13. Politika ekspres, April 12, 1982.

14. Politika, January 14, 1980; Vecernje novosti, September 30, 1980.

15. sSait Balic in Politika, December 13, 1979; Dragoljub Ackovic in
Interviju, June 25, 1982.
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17. Politika, December 13, 1979.

18. See Declarations in Politika ekspres, March 23, 1981, and February
7, 1981; also NIN, July 27, 1980.

19. NIN, January 11, 1981; Politika, May 31, 1982.

20. Borba, September 24, 1980.
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PERU: AFFIRMATIVE ACTION FOR THE MAJORITY

Susan C. Bourque

®

The economic and cultural realities of Peruvian society maké this
country's affirmative action policies an important instance of the varia-
tion found in Third World nations. The Peruvian case underscores the
problems of implementing affirmative action in’ na;ibné suffering from
severe economic underdevelopment. Ultimately, Peru demonstrates the
dependence of such reforms upon both the commitment and political skills
of a nation's leadership, as well as upon the stability and health of the
nation's economy. ' '

The ,issue affirmative action must address in Peru--and in many Third
World countries--is éﬁe inequality of the majority and yhat the state can
do about it. Affirmative action in this instance requires a more encom=
passing definition, to wit, government policies adopted to promote im=
proved access to resources'shch as land, education,_aha legal rights, for
those presently disadvantaged. . :

Thus the policies associated with affirmative action in the ifited
States-=-quotas, improved recr‘iting, goals and;timetables, revisions in
criteria for hiring and promotion, internal qompliance officers and court
challenges--do not easily translate to the Peruvian situation. Similarly,
Peruvian patterns of ethnic identification, political and economic power,
as well as strategies of ethnic mobility,'offer marked contrasts to the
patterns found in Malaysia and India.

Peru is both ethnically and geographically diverse. The population
(17 million in 198l1) is unevenly distributed in three widely varying

A

The author gratefully acknowledges the assistance of Kay B. Warren,
Princeton University, Jill K Conway, Smith College, and Marta Tienda,
University of Wisconsin, for their insightful comments and suggestions on
an earlier draft of this paper. In addition, comments from participants
at the Bellagio Conference were very useful in expanding the comparative
and . theoretical? diMensions of this paper. Deborah Greenberg and Bruce
Williams, in particular, provided useful suggestions.
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regions: the coast (50 percent in 1982), the sierra (the mountains, 39

percent), and the junglé (selva, 1l percent). Eoughly speaking, ethnicity

parallels geography with mestizo and white populations predominating on ;

i:he coast, In.d'ian peasants and mestizos populating the sierra, and tribal
forest fndihn_s and hunters and gatherers in the jungle. Substantial
internal migration has somewhat affacted this pattern: both sierra and
coastal residents trickle into the juﬁglg as economic opportunities

develop there, and rural Indian peasants migrate to the coastal cities,

primarily Lima and Chimbote. Migration from the sierra has dramatically .

increased in the past 40 years, reaching its peak during the pririod
1961-72, declining somewhat in the period 1972-8l. During this time, the
population of the sierra has dropped 26 percent. Approximately 75 ..percené
of Lima's population was born outside that city. In the Peruvian census
of 1973, 72 percent of the population listed Spanish as their native

tongue “and 26 percent listed Quechua or Aymara, the language associated
LY

1

with the sierra Indians. . .

Inequity in Peru ‘is marked. One recent estimate put 80 percent
of the population in the lower class, whici is composed of a substantial
range of occupations.l In the rura].'sector,'this includes landless
laborers, ex-peo;xs, comuneros (meml;ers of péasant communities), and
"in the urban sector, street vendors, domestics, industrial workers,
enlisted and noncommissioned military, and police perso.nnel. In short,
the lower class includes an economic spectrum widely varying in interests
and concerns. what they share is low income relativ; to the middle- and
upper-class minorities. Three-quarters of Lima's population lives in
squatter settlements where electricity and piped water have only recently
become avdilable and where people are chro:xiéally underemployed or
unemployed, and when employed concentrated in the lower levels of the
cervice sector.

In this paper, I discuss some of the policies Peruvian governments
have developed over the past 20 years to deal with the inequity of the
majority, contrasting the first regime of Fernando Belaunde Terry (1963~

68) with the revolutionary military government ot Juan Velasco (1968-75)
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and Morales Bermudez (1975-80). For beoth periods, 1 address three

- specific concerns: , (a) poligy innovation and its motivation, (b) the

complexities of the implehentation process, (c) intended and unintended
outcomes ¢6n Indian peasants and women-2 The evidence from Peru suggests

the difficulty of implementing affirmative action under conditions of

economic 'uncertainty and .decline. Reform polic;es initiated in the first

years of the militaryj,government are all severely curtailed in the ensuing

years as resources become tightly restricted. This underscores the criti-
cal role of the state in directing affirmative action efforts, as well as

e

an important restriction upon its implementation of these policies.

The Changing Role of the State and Affirmative Action

In large parts of the world, the state's major concern is to control

structurally subordinate populations. Affirmative action is significant
LN ’

because it represents an instance in which the state appears to be de-

veloping channels to afford greater access to resources for its most

disadvantaged citizens, or for groups. of. citizens in its most disad~-

vantaged strata. Understeqﬁing the bircuméténces under which a government
comes to adopt such'policies, as well as the outcome of those policies,
are central. /concerns of contempo&ary\political science.

Over,the past 20 years,éth¢d§eruvian state has both increased its
role in dxrectxng Peruvian society and turned its attention toward
dxsadvantagedwgroups. The scope of government activity has broadened,
involJing',the‘ state in prov;sion of infrastructure (roads, transporta-
tion, ‘dams, irrigetion), and in an expanded role in the economy (including
the state-controlled petroleum and fishing industries, marketing and
agrzcultural enterprises) The state has also addressed central problems
of,socxa' equlty and social Justice through experiments in agrarian
reform,/ education, rural development, and the expansion of women's
participation. ) .

Government efforts to deal with questions of socia1~ justice and

to define routes for its attainment constitute that aspect of policy

considered affirmative action, that is, those areas in which the state
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has developed policies to improve social equity through the use of state
resources. Affirmapive action in Peru has been pursued through legisla~
tive and executive programs, through policies defined Add implemented by
the state, and through redirecting or reorganizing private or nonstate
entities and resources toward those ends.

In .defining and implementing affirmative action policies, govern-
ments have had to confront two central and complex issues: (1) which
groups are to be the recipients of affirmative qction; and (2) toward
what goal should state action be directed? A secbnd phrasing of these
issues might be: What models for affirmative action have Peruvian

governments adopted? what has government leadership hoped to achieve?

How have policies fit into the larger patterns of social change? What

have been the responses of recipient populations to national initiatives?
In Peru, the problem of inequality has been addressed by every
admjnistration since °"the early 1960s. Widely diverse political leaders
have attempted policy innovation and focused public resources and energy
'in attempts to cope with the most glaring.forms of inequality. Their
éxperience demonstrates the difficulties of. defining and implementing
affirmative action.
- Historically, Peruvian governments have been f#ced‘with the question
of how to achieve rational integration in a population composed of a
fluid range of Indians, mestizos, and Caucasians.3 Any such sche?e

implied some -attention to the substantial economic and cultural gulfs

between the ethnic and economic groups in Peruvian society. Most recent- -

ly, thig analysis has included the disparity between men .and women in
their opportunities and circumstances.

pivisions in Peruvian 8society are marked between the modern and
traditional economic sectors, between geographic regions, between ethnic
_groups, and between the sexes. Inequity is both severe and distributed in
such a fashion as to make policy development a nightmare. Webb reports "an
extreme of overall inequality."” The distribution of personal income Dby
decile indicates a ratio between top and bottom deciles of 49:1l. Further-

more, the lower six deciles receive only 17 percent of the national
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income, while the top decile ‘receives 52.8 percent; of that top decile,
the upper 5 percent receive 43 percent and the top 1 percent 30.5 percent

of the total national incame.4

More ipportant in terms of policy, any given social sector--such as
the city wage earner or even the highland peasant--may include both.verf
wealthy and very poor individuals. Webb points out éhat’the lack of

correspondence between income strata and other economic and social groupz:

ings makes ‘redistributive policies extremely difficult. Moreover, poli-'.

cies dxrected at helping the poor in one regxon may increase the difficul-
ties of the poor in another. ' For xnstance, he® notes that higher prices
for sierra~produced potatoes increase the cost of food for the urban poor.
The divérsity of incomes by geographic regions and'occupational grodpings
is an important aspect of government planners',difficulties in developing
affumative action programs. Not only must they decide who within a
partxcular region is to be given the benefit of government programs, but
they also must deterpxne how assistanqe to any selecqed group affects
others with comparable and competing claims. This becomes a more difficult
process when the stateu;a heavily and directly involved in the develgpment
planning for society as a whole and there age_Iimited resources to meet

demands for state action.

Ethnicity, National Integration, and Affirmative Action
o Central to any plan for national integration or affirmative action
policy in Peru is the question of what is to be done with the /gural
Indian sector of society? When the Spani;h conquered Peru (1532-35),
théy took charge of the remaiﬁder of ¢the Inca empire, a nation estimated
at between 4.5 and 3.2 million people.s This was a diverse population
of groups conquered and consolidated into a political unit by the Incas
only 100 years prior to the arrival of the Spanish.

The history of the sierra Indian population has been that of a
severely dominated group. Indian identity has been strongly associaﬁed
with assumptions and claims of collectivé ethni¢ inferiority by the

dominant°groups.. Non-Indians (i.e., mestizos and Caucasians) have
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maintained Indians in structurally subordinate positions through mo-
nopolies-of'the'national government and economic system, through labor

policies phrased in ethnic, t.erms, and ﬂu‘ough steady encroachment on

Indian landéﬁ Indians were reduced to an auxiliary‘iabor force to

be mobilized‘for seasonal labor on coastal plantations or, alterna-
tively, restricted to peon status on highland haciendas or to indigenous

communiéiés to produce tribute and agricultural surpluses for urban

&

centera.6

" The newly independent . Peruvian state first attempted to achieve
integration by both abolishing exploitative labor practices and by at-
tempting - to break up Indian communities "to convert Indians into yeoman
farmers.” nT .Unfortunately, 19th-century liberal policies facilitated the
encroachment of mestizo plaqtation owners on indigenous coﬁmunity lands.
The mestizos' dominance was insuyred by their facility in Spg'nish, the

language of the légal system, and by.the termination of special protective'

policies for the Indians.

It was only in the 20th century, under the influence of the pro-
indigentista movement inspired-by“Manuel;Gonzalgz Prada, that the ‘state

bedan to intervene actively on behalf of the Indian population. The
. Constitution of 1920 established the legal existence of the Indian com=
munity anq-qssumedasome state responsibility for the well-being of the
Indian pspulation( The Constitution of 1933 reaffirmed the state's
obligation "to protect Indian lands ahd insure the integrity'of the
Indigeﬁous c_:qmmunity."Q It also provided a mechanism for the legal
recognition of Indian éommunitiés, insuring legal status to those communi-
ties officially registered (Davies, I974; Dobyns, 1964).8

.The extension of roads and a national school system into the rural

areas proved to be important factors in changing ethnic relations. The
expansion of schools, which began in the late 1940s, facilitated access
to Spanish literacy and provided a wider exposure to the norms of mestizo
life: The extension of rqad systems and the gradual commercialization
of agriculture allowed ethnic mobility to those born as Indians and

(4

desiring to change that identity.
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The pattern of ethnic identification that emerged in Peru is one ' '\;4
in which identification as an Indian is a movable and changeable category.

‘Cross-regional migration may be accompanied by an individual's acquisi-

ZEEE TP

tion.of mestizo identity. 1Indians can E?come mestizos hy adopt;nQ-Western
dress, by learning to speak Spanish, by changing occupation or by changing
- residence; usually moving from the sierra to the coast.9 Van den Berghe
and érimoy ;iress the frequency with which this occurs by noting "tens of
. thousands of Peruvian fﬁdians become mestizos every year."lo
This pattern of ethnic fluidity and mobility makes an important
contrast with Malaysia and India. Ethnic passing in Peru does not require
a change in reiigion or rejection of one's family of origin. Most sierra
Ihdians are normally Catholic and there is an overlay of Catholicism in
many rural rituals. Similarly, Indian families often view the ability of
a son or daughter to make a life in Lima or on the coast as.a positive
-f . expansion of family opportunities. Parents often make considerable
sacrif&ces to allow their children that opportunity. For policy=-makers,
* the issue becomes==given the fluidity of ethnic identification and current
opportunities for ethnic mobility--should affirmative action by phrased in
ethnic terms? [ ;
The ' term indio has such a negative connotation in Peru that it is
now seldom used, except as disparagement. Over time, campesino has
come to substitute for it. Campesino might be loosely translated as
"peasant,"” but it is used.to include widely varying types . of peasants,
rural prol-etaria_:l\ﬁ, sharecroppers, ax}d even miners.
This 1is not}to imply that ethnic distinctions disappear in P5ru-
Rather they are contextual. Individual mobility from Indian or campesino
to mestizo is dependent to some extent on other people's willingness to
accept one's ethnic claims.12 Current observers of ethnic identifica-
tion patterns in Peru stress the confusion and imprecision in the overlap
between Indian, mestizo, and Caucasian. Fuenza%ida argues that "at the
local level the rigidity of relations between the three levels (Indian,
mestizo and white) is dependent upon the degree of isolation of the

community. Thus as Peru is a heterogenous nation there is a wide spectrum
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of situations from extreme segregation to extreme fluidity." For the
rural sierra closest to the coast, and for individuals with access to the
coast, opportunities for ethnic mobility have accele.reted.u

L

To appreciate what thie hee meant on a national scale one need only

recall that the Peruvian population has shifted from 60 percent rural in
1940 to 60 percent urban in 1981. For many of the individuals involved in
this notable population shift, geographic relocation brought with it the
possibility of a new "ethnic identification.

Given the reality of an ethnically stratified system and ethnic

mobility, what have been the affirmative eetione ‘'of governments toward

the rural Indian sector of Peruvian society? What policiee'h'eve recent’

governments adopted? What has motivated those policies? And what has
been their effect? ' ’ ;

Affirmative Action Policies and ‘Programs

While the need for ‘national integration to achieve Peruvian develop-.
ment would surely be identified as a major current in the philosophy .

guiding government affirmative action.policy, social fear of the Indian

or the rebellious ceo\peeino has also shaped current governments' percep~

tions of the need for more effective policies. Davies, writing of Inglien
integration policy up until 1948, notes the “fear of bloody Indian re-

~ volts" has characterized the response of white and mestizo Peruvians

since the colonial period. He also notes that politicians not only used
that fear to further their own ends, they often shared it.“ In contrast
to the situation in Malaysia, the Indian majority in Peru never achieved
political power. Sporadic Indian and peasant revolts occurred, but these
did not translate into effective sustained political perticipation, let
alone political control.

Despite the significant population and ethnic shift noted above,
social fear continues to motivate government action toward the campesino
population. The peasantry is still viewed as the source of a number of

the development problems facing Peru. In the rural areas, their poverty

_is believed to make campesinos easy mai'ks for political agitators.
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Peasant participation in 1nvasions of hacienda land and the guettilla
movements in the mid-19603 aroused a‘ fear that disorder wmight spread

beyond government control. Such concerns helped the military decide to

intervene in the political process in 1968. Similarly, scarcity of
1and15 and lack of ekilla are deemed to be the major factors that push
peasants into the overcrowded ceénter city slums and urban land invasions.
BQ the late 1950s and early'lQéOs,Iboth private and public groups had
begun to seek ways to prevent peasant radicalization. This implied con-
fronting the dire conditions in the rural sierra and‘developing prograns

aimed at alleviating or eliminating those conditions.

Policies Under Belaunde (1963-68)

when .Fernando Belaunde Terry was elected to the presidency in 1973,
he appeared to many Peruvians to be the dashing, courageous, and energetic
reformer thae the nation desperately needed. . Peruvians identified
Belaunde's party, Popular Action, with a non-Marxist, nationalistic,
developmentally oriented ideology. Belaunde talked about the "Conquest
of Peru by the Peruvians,” by which he meant the opening up of the riches
of the. Amazon jungle through the construction of a netuork of highways
that would also foster the integration of the coast and the highlands.
This was a development formula based on expanding resources and thus made
it theotetically possible to imagine achieving social justice withoug
conflict over redistribution. '

During this petiod, social fear certainly did not disappear as a
factor motivating government policy toward the rural Indian population.
Land invasions by campesinos had preceded Belaunde's election, prompting

the promulgation in 1964 of the first agrarian reform law. The law was

specifically designed for the rural areas worst hit by invasions. Two °

months after his inauguration, 200,000 hectares were invaded in one

sierra department and 40 communities occupied landg in anpther.16

Popular Cooperation. In recognition of the need of the government to

act affirmatively with the problems in the'gural sector, Belaunde put

into action a selft-help program entitled Popular Cooperation. The scheme
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allowed the cent.r;ll government to provide technical l'assistance for local
development initiatives. The program was ideologically and orga'niza-
tionally based upon utilizing the surviving remnants of the indigenous
community tradition of cooperative public works. '

Popular Cooperation concentrated on road, school, dam, and community

meeting hall construction. In its first year, 2,600 kilometers of road,
500 schools, and, 2,000 community buildings were completed. The response
of local communities who received technical assistance or materials was
positive. At the same time, there was a widespread belief a.mong peasants
that ties to Belaunde's Popular Action party played a key role in deter-
mining which communi_ties received help and how extensive government
assistance would be. - This perception was shared by members of the con-
gressional opposition who correctly identified the political potential of
such patronage. When Popular Action proved successful in the 1963 dis-
trict elections, the opposition moved to cﬁt ‘off Popular Cooperation's
funding, essentially ending the program.

Nevertheless, the impact of Popular cOoperatA was striking. The
program affected the most marginal areas of Peru, the indigenous communi-
ties,‘ptoviding them with new public services and more extensive ties to
the national political syétem.17

The Agrarian Reform Law of 1964. A second affirmative action

toward the rural sector was the passage, in 1964, of Peru's first Agrarian
Reform Law. Peru's highly diversified and stratified agrarian éect:.or
makes it difficult to implement adequate agrarian reform. Rural sierga
land-holding and use patterns vary substantially; Indians ,live both as
peons and sharecroppers on haciendas, at times in semifeud.aJ, relaﬁionships
and at times exercising considerable autonomy‘. . ﬁout’ 40 percent of the
rural population in the sierra is located in indigenous communities.
These communities vary in size.,._‘degree‘of ecohomic stratification, and in
the level of antagon‘ia.ng bet;iwéen themselves and neighboring hagiendas and
other indigeneus” cémmhhitigs. -Lengthy. and costly suits over disputed
1a._n.d.-‘hav'e. engaged the energies and monies of communities throughout

‘this c:em:ury.l8 In- many communities, substantial differences in

]
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land-holding exist and poor peasants work as day f;yorers for wealthier '

peasants- .
The situation for coastal agriculture is etgually complex, with a

variety of tenant farmers, permanent laborers, #nd temporary workers all
associated with coastal plantations. Deciding/who has a claim on land in
a situation of land scarcity is a difficult/task, even for the best=in=-
tended and best-constructed laws. In addition, government officials
feared aériculturai production would drop/as a result of any substantial

14

redistribution of land. 1In partic:;}r. there was concern about the
highly productive coastal sugar

impact of an agrarian reform on th
enterprises that made important contributions to the national economy.

In the case of Belaunde's Léﬁl refé;m, another political factor
intervened. The opposition's m?éority in Congress effectivély blocked
application of the law on the c?hstal commercial plantations--the seat of
the opposition's strongest political support from the unionized workers in
those gites. The workers on the sugar plantations of the north coast were
. among the best-paid workepé in Peru. Many of them feared an agrarian
reform would adversely affect their situation. .

Whezgas the actual amount of land distributed and the type of
enterprise affected was limited under the 1964 law, Belaunde's reform
clearly set a precedent. Henceforth, the state might act affirmatively
to redistribute a most valuable resource to alleviate inequity in the
rural sector.

Educational Reform. During.ghe first Belaunde administration, Peru

experienced broad educational reform. Much of this represented affirma-
tive action for the least advantaged; illiteracy was substantially reduced
and primary school enrollment increased. Belaunde introduced free educa-
tion at the secondary level, and government expenditures for education

jumped from 19.9 percent of the budget in 1962 to 28.8 percent of the 1965

budget and 30 percent by 1966.19

Schools and education are viewed as a most important route of
social mobility by many rural campesinos, but their approval is qualified

and they are critical of flaws in the educational system. Campesinos
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understand that the& school :I.s an esgsential institution for gaining occeSs
to the wider society, but schools, and the mestizo teachers who mstruct
in them, often communicate quite negative evaluations of indigenous

culture and camjpgsinos .20

'~ As schools expanded in the rural areas and primary education became
more readily available, little effort was made at the national level to

infuse a pro-indigentista or cultural-pluralism component into the

curriculum. The assumption was that schools were important elements in

furthering the integration of the indigenous population, but integration -

would have to be on terms that .fostered acculturation to mestizo norms
and languaage.21 ‘ : .

Language posed an important barr:l.er ’for the Indian population, and
the drop-out rate for Indian childron, ‘especially girls, remained high.
Transition to schools and advancement through the grades are closely tied
to the ability of the children to learn Spanish. In addition to the lan-
guage '‘barrier, a number "of studies indicate that campesino parents doubt
the willingness of mestizo "schoolteachers to educate their childrenoz?
- Parents' antagonism toward the schoolteachers, who are often viewed as
outsiders in the community, serves as an important brake on what can be
accompl;l.shed through affirmative action programs that depend upon the
classroom and the schoolteacher for effective implementatiomza

Under Belaunde, in add:l.t:l.onl to the substantial expansion of schools,
there were some initial ati[::mpt!:s to improve knowledge and understanding
of indigenous languages and to promote the use of the native language
as a vehicle for teaching Spanish. Acquisition of Spanish literacy,

however, continued to be viewed as the primary goal of the system.“

Programs and Policies from 1968-80: The Revolutionary Military Government

7
S8
e

and Affirmative J\ct::l.on25
The first Belaunde government ended amidst cries of corruption and

a serious internal split in his party. The military intervened in October
of 1968, and General Juan Velasco Alvarado became the head of the self-

proclaimed Revolutionary Government of the Armed Forces. Scholars have
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ps
debated the nature of the regime and its policies; all assessments turn on
how the conflicting intentions within the leadership are weighed and which
part of the regime's policiés and initiatives are examined.26 A criti-
cal shift does take place after Velasco departs in 1975 and as the economy

wor sens.

Debate about the military government centers on whether it was

corinitted to the construction of "a fully particip@toty social democracy"
and an end to previous forms of political and social domination, or
whether it was primarily motivated by concerns of social control. In
either event, the -military was convinced by 1968 that civilian govern-
ments were incapable of responding effectively to the threat of social

disorder and that only a response from the military could restore in-
§ o

L

ternal stability.

A number of the military government's initial policies challenged
what many Peruvians felt were the invidious consequences of ﬁestern
models of development: specifically, increasing economic dependence
upon the United States for capital and technology, lagging national
develdopment as foreign-owned industries exported raw materials and
profits, and the marked eéondmic inequity in Peruvian society. The
entrenched power of the oligarchy was exemplified by the belief that
"40 families" controiled the vast majq;}ty of wealﬁh in Peru. The
Revolutionary Military Government proclaimed that it would forge an
independent nationalistic alternative that would be "neither capitalist
nor communist."

In pursuing that course from 1968 until 1974, the military govern-

ment undertook a series of reforms. During this process, the military

‘'yovernment's most important affirmative action initiatives were: its

efforts with regard to the rural campesino sector, its efforts in educa-

tional reform, and its fledgling development of a new orientation toward
women and their role in Peruvian society. “

The Agrarian Reform Law of 1963. . In June of 1969, the military

government undertook a massive agrarian reform, with the goal of breaking

the entrenched oligarchy's hold on the commercial coastal plantations

233

B



14

o r

aqd'highland haciendae. Rural unrest had continued throughout the
Belaunde regime. In the mid 19608, the army was used to quell a substan-
tial guerrilla movement in the central sierra. That experience played a

critical role in convincing the military government of the need for a

more substantial reform in the rural areas.27

Unlike Belaunde's reform, the law promulgated in 1969. specifically
restructured the industrialized sugar plantations of the coaﬁzﬁand high=-
land sierra livestock haciendas. The 1969 law replaced the 41d struc-
tures with coopérgtivgs that combined workers, technicians, and the state
in the ownership and governance of thg new entities. The agrarian

cooperatives were to resolve the contrasting problems of minifundia and

latifundia that characterized pre-1968 land tenure, through joint owner=-
_éhip of land, shared profits, and a participatory decision-making struc-

ture designed to include representatives from all sectors of the new
organization. The military's model for agrarian reform, and the organi-
zations they instituted, assumed a commonality of interests in the
countryside and paréicularly among the peasantry. . L

" From the outset, the military government identified the agrarian
reform as an instrument to end the historical inequity of the peasantry.

In announcing the law, Velasco proclaimed:

Today, the Day of the Indian, the Day of the Peasant, the Revolu~
tionary Government is making the best of all tributes to him by
giving the whole nation a law which will end forever an unjust social
order. . . . Today Peru has a government determined to achieve the
development of the country by the final destruction of ancieas
economic and social structures ‘that have no validity in our epoch.

Changing the name of the June 24 celebration from Dia del Indio to Dia

del Campesino was another indication of the government's response to the

problem of national integration. In short, it would speed up mobility by

29
deemphasizing ethnic distinctions.
Most observers of the agrarian reform argue that it produced a

pattern in which the upper levels of the peasantry and the most privileged
members of the agricultural sector (such as wage earners on the highly

- 30
industrialized coastal plantations) benefited disproportionately. In
part, this resulted, from political constraints upon the government. and the
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diversity of conditions they faced in the rural sector. Formulating a
policy that addressed rural diversity and, at the same time, alleviated
inequity among the rural population, proved difficult.

The military government's efforts to emphasize a more communal,

’ cooperative organization in the rural indigenous communities met with

resistance, as did their efforts to redistribute wealth. In the first
instance, there was little interest in a socialistic, communal reorganiza-
tion because experience had 1éd comuner os (memﬁers of the communities) to
develop more,individuafistic strategies. In the second instance, the
efforts at increased egalitarianism ran counter .to’ the strategies de-
veloped to gain influence in the larger society by all strata of the local
communities. Opposition to the law was sO marked that the law was never
effectively impiemented in the campesino communities.31

Implementing the government's agrarian reform law also ran into
difficulties on the large coastal plantations where most bf the reform's
beneficiaries were located. Permanenﬁ workers wanted to restrict mem-
bership rights in the new cooperatives, barring temporary laborers from
participation.. Consequently, temporary workers, the hos: disadvantaged
workers on the coastal plantations, never fully 9enefited from the law.

The Agrarian Reform of 1969 represents the most significant affirma-
tive action of the military government toward the rural Indian sector.
Nevertheless, it could neither address nor resolve the host of inequities
faced by that population. @Qn the other hand, there is some evidence that
experiéhce in the self-managed cooperatives established under the Agrarian
Reform of 1969 gave rise to a new sense of social solidarity and political
authority among peasants who qualified for membership.32

One of the principal changes during the course of the agrarian
reform was the creation of the National Agr&rian Confederation-~-the CNA--
in 1974. The CNA was the idea of those in the government who realized
the agrar.an reform had not yet benefited the most disadvantaged in the
rural sector. The organization linked delegates from agrarian leagues,
formed throughout the country, to a General Assembly at the national

level. The CNA became an outspoken fq&um for peasant concerns. As
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McClintock reports: "The CNA proved active and ambitious. 1Its goals
included integration of the Peruvian peasantry, [and] the support of rural
development efforts."33 The military, under the more conservative
leadership of Morales Bermudez, after 1975 felt compelled to shut down
the CNA just as it was "threatening to becomé an effective political
representative of the Sierra peas.nn‘t:z'y.":g4 Despite the military"s
efforts to destroy the CNA, there is evidence for its continued impact.
In December 1982, the Latin American Weekly Report credits the CNA w:l-.-th a

major role in the two-day national protest agai_pst govex;nment agricultural
90110108-35 Such evidence suggests that organizations created as part
of the military's efforts at affirmative action have not disappeared and
continue to play a role under the current (again, Belaunde) government.
Education. Because education is such a central aséect of affirma-
tive action toward disadvantaged groups, the problematic hi_story.. of the
military government's Education Reform of 1972 heli:s. demonstrate ' the
constraints upon their affirmative action efforts. The lmilitary govern=-
ment's pol:i.c:i.es36 in education focused on making schools more relevant
to the actual conditions of people's lives. a'rhis took the form of creat-
ing "nuclear" schools structured to address the needs and concerns of the
entire community, adults as well as children. The hope was to end the

.enormous educational concentration in Lima and on the coast, to improve

tre quality of education available to rural citizens, and to rid the '~

schools of their outmoded reliance on rote memorization.av-’ In the urba“n

areas, particularly in Lima, there was also an attempt to equalize rela-
tions between private and public school systems. '

The government had difficulties with the reform almost from its
inception. Peasant parents reacted strenuously to an early decree
(Decreto Ley 006) that would have required secondary school students to
pay to repeat classes they failed. Since failure and repetition are
exremely common, this regulation was tantamount to eliminating access to
secondary school for the .sector of the rural population that had just
achieved a sufficient financial level to enroll a child. The law was

changed, but only after demonstrations against the law were summarily put
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down by the military.at the cost of lives and injuries. Significantly,
the demonstrations took place in Huanta, a town in the heavily indigenous
départment of Ayacucho.3 _

Aspects of .the education reform ran into further difficulties in the
rural areas when a teacﬁers; strike--over salaries and benefits--prevented
completion of the school term in 1977. Rural parénts, despite complaints
about mestizo teachers, vélue.educatiog. They saw the government's
inability to resolve the téachers' strike and provide sustained schooling
as a signal failure. The significance of this failure for peasants 1is

underscored by Webb's point that one of the few returns rural and poor
39

- citizens receive from the state is the prdvision of education. °

‘The Velasco government attempted some creative reform in language
policy. The recognition of Quechua as a second national language was
an important example of affirmative action in this area. The 1961 census

indicated that 40 percent of the Peruvian population spoke a native

~ language, and that:about 6 million Peruvians speak Quechua. The teaching

of Quechﬁa never expanded significantly and many rural parents expressed
doubts about the utility, K of learning Quechua. On the other hand, the
legal standing of Quechua allowed the use of the language in law courts,
and consequently‘the possibility of presenting a claim.in one's own
language. The new obligation of the courts to respond to peasants in
their own language marked a potential shift in the balance of power
between Indian and mestizo. The impact of this change was first apparent
under the provisions of the military's 1969 Agrarian Reform Law, which
aliowed peasants to present their grievances to the Agrarian Tr ibunal in
Quechua.40 2 _
Literacy never received the concentrated attention of a government
program, despite the figures in 1961 that showed less than 40 percent
literacy for the rural areas as conurasted with an urban population that
was 85 percent literate. The government identified the eradication of
illiteracy as one of its objectives in the two major statements of
government policy, but as the government's conflicts with teachers over

wages and the implementation of the educational reform increased, the
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active pursuit of a literacy program never developed. One area where
some attention was paid to the problem of literacy was in the govern-
ment's concern with the situation of women in Peruvian s8ociety. The
military made some fledgling attempts to develop affirmative action in
this relatively untapped area of public policy.

Affirmative Action and the Peruvian Woman. The military government

was unique for its attention to the status of women in Peruvian society.
Women had been enfranchised in 1955; however, their economic and political
participation lagged far behind that of men and patterns of educational
achievement in both Fhe urban and rural areas remained below that of men.

Gender presents a number of contrasts with ethnicity as a focus for
affirmative action. It is far less ambiquously identified éhan ethnicity
in Peru and far less open to alteration. Women do‘not lose their gender
identification with a change in residence; or language. While gender
simplifies some of the complexities of policies based on ethnicity, it
presents a new set of problems for policy-makers. The issues that emqgggd

‘S

in Peru are not particular to that nation. Rather they are common to the
efforts of societies attempting to develop laws to remedy inequity between
the sexes. For Peru, these issues were phrased as follows: How can the
government elaborate programs to achieve sexual equality in the face of
cultural values that seriously question changes in women's roles? How can
policy effectively distinguish the issues of class, economic status, and
gender? For instance, how can government policy on gender take into
account the enormous differences in the circumstances of upper-class-
elite wives, women of the squatter settlements surrounding Lima, and the
campesina women of indigenous communities?

As early as 1973, the military government apvointed COTREM, Commit-
tee for the Reevaluation of Woman, which was the first state body charged
with coordinating. the efforts of varicus women's groups. A year later,
the National-Council of Peruvian Women was revitalized, attracting to its
membership a range of women, both academics and activists.41 The efforts
of both these national organizations were aided by the preparations

underway for the United Nations Decade of the Woman, launched at the
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international.meet;ng in Mexico City. The military government declared in
1975 the Year of the Peruvian Woman, and a nqmbet of po]_.icy-oriented
studies were undertaken to.develop a fuller ‘- understanding of the actual.
situation of the Peruvian woman . 42

Even prior to the UN initiatives, the military government had identi-
fied the problem of women's status ‘as one of the issues they intended to
address when taking power. Revealing those plans in 1974, Velasco listed
in Item 23 of Plan Inca an analysis of the situation of the Peruvian woman
and the government's goals with respect to this issue.

The government described the situation as one in which women were
not effectively exercising.their rights as citizens; they suffered re-
stricted access to high-level positions in politics and administration.
Women were discriminated against in employment and compensation, and men
could exercise unilateral control over property in marri;ges.' Special
note was made of the difficult situation of the single mother and the
abusive trcatment of men toward women. The objective of the governmeht
was simply stated: to achieve effective equality between men and women -
in rights and obligations. To do that, the government indicated that it
intended to encourage women's participation at high levels of government,
eliminate discriminatory treatment that limited opportunities or affected
the rights and dignity of women, promote co-education, and guarantee that
the common property of a marriage could not be disposed of unilaterally
by the h(xsband.43

By 1974, a government spokesman reported that thé Civil Code had
been mcdified. through a governmental decree to allow for the participa-
tion of both spouses in the administration of comman property.44 wWhile
noting the continuing problems women encounter in economic discrimination
and in education, the report states there had been some increase in the

number of women counted among the economically active population.

Nevertheless.,, continuing inadequacies in the compilation of census

statistics on labor force participation and the severe underestimation of
women's contributions that result from this have not yet been adequately

4
addressed.
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With regard to education, women were also to become the beneficiaries
of the educationgl reform. However, in the rural areas, women's education
pontinued.to lag severeiy behind that of men. There were some attempts to
insert new images of women into school texts and COTREM developed and
distributed some pamphlets using cartoons that pointed out the contradic-
tions in women's position. Attempts by schoolteachers to teach boys and

girls the same skills were often met with parental resistance, especially

if this included teaching sewing or embroidery to the boys.

In light of 1ts'promise to open up occupational opportunities for
women, the military began a small program of recruiting women 'into the
armed forces and the police force. These were all reserve units and one
crack drill team that was frequently put on display at parades. In 1979,
over 200 women graduated from a police academy coursé designed to prepare
them to help tourists, to direct traffic--especially around schools--and
to assist the police in cases of child disappearance. This specialized
assignment of tasks maintained the division of labor between male and

female officers. * .
' When the military's Plan Tupac Amaru was issued in 1977, Title 30

addressed the situation of the Peruvian woman and identified its.goal as
the reappraisal of women's situation and their progressive 1ncofporation
into the active life df the céuntry. In addition to the issues raised in
Plan Inca, the military government added improving women's access to
training programs, particularly in the public sector, and giving special
emphasis to campesino women. The plan ca}led for the end to illiteracy
and an increase in female school attendance. It pledged the government to
wofk for more effective applicaﬁion df co-education, to create initial
education centers (day care), and to permit women greater access to the
productive life of the country. It en;ouraged the diffusion of programs
'iith a new image of women through the educational system and the media.
Finally, the plan pointed out the need to modify restrictive pro-
visions in the civil code and labor legislatlon that limit women's rights.
At the same time, the government hoped to widen state actions that protect

mophers and children.
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Despite the concerns expressed in Plan Inca and iater in Plan Tupac
Amaru, military government policy.aid not alyays adequately promote
affirmative action to increase women's participation in €ﬂg fall range
of soc;;i, economic, and'political ligé{ Tﬁe agrarian reform is a par-
ticularly poighant example of this failure. Despite the law's many
shortcomings, it was recognized as fostering major changes in th; rurgl
areas. Nevertheless, the Agrarian Reform Law of 1969 ignoreé.éhe central
role of women in agriculjgure 'end; proved disadvantageous to them. In
accordance with the provisions of the law, the male head of household,
" rather than the family, received title to the land or membership in the
cooperative. The Agrarian RefSrm failed to take into account women's'
'contributiqps to agricultural production, left their ;nheritance claims
vulnerable in some cases, and severely restricted their participation
withip the new production s£ructure:46 .WOmen's treatment under the law
is an impoitant example: of th a reform, designed to assist a disadvan-
taged sector; often assumes too much about the homogeneity of interests
.within-the affected group. _

Parts of Article 30 of Plan Tupac Amaru were accomplished when the
1979 Constitution‘explicitly included equal rights for women in Article
2.2: "All people have equality before the law without discrimination on
the basis of sex, race, réligion, opinion or language.' Man and woman have
equal opportunities and responsibilities. The law recognizes for the woman
rights no less than those of the man.“47

The debate over this provision of the 1979 Constitution demonstrated
the difficulties of policy that. must recognize the enormous impact of
social and economic class on the experience of diffefent groups of women,
as well as the commonality of their situation as women. This dilemma
emerged in the debates over the article on women's rights, and centered
on ;hether there should have been a special provision for the "exploited
and dominated" woman, distinéuishing her condition and the responsibili-
ties of the state toward her from that of the middle-class bourgeois
woman. No such provision gained enough supporters and the thrust of the

Constitution is to treat all women similarly.
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_Other aspects of the 1979 Constitution that have particular reference

to women do not necessarily :constitute affirmative action. For instance,’

the Constitution provides for equal pay in Article 43: "The worker, ﬁan

or woman, haa the right to equal remuneration for equal work performed in
identical conditions for.the same employer ." Occupational segregation by -

sex aeriously blunts the effectiveness of this provision.48

- On the other hand, the Constitution specifically addresses the
problem of illiteracy and makes its eradication a priority task. 'I.‘he
"Constitution requires the presidené of the republic to give an account of
illiteracy each year. Wwhile the-constitutiqnal provision does not state

it, illiteracy is a particularly female problem in peru.?®

Conclusions

By the mid-1970s8, one could catalogue a series of affirmative action
‘efforts by Peruvian governments, including programs directed at broaden-
ing access to resources, services, and legal rights, and aimed to lessen-
ing' inequity among Indians, mestizos, and whites as well as between men
and women. The programs were not all successful. " Affirmative action
poses special'probleﬁé to developing countries like Peru where inequali-

ties are particularly complex and the resources available to governments

distinctly limited. Despite the efforts of both civilian and military

governments to achieve refotm,'the—policies of both remained vulnerable
to the critical economic decline that occurred after 1974.

National govérnments in Peru have had to deal with a series of hard ’

choices in their policy formulations, such a&s the trade-off between growth
and redistribution. The policies that 1d develop in the 20th century
have been a part of state expansion and e consolidation of control over
the rural areas. Policy initiatives, particularly in the case of the
agrarian {gforms, have been prompted in part by peasant demands and
militant aétions in organizing land invasions. Social fear remains an
important impetus to government action.

The implementation of government policies has been restricted by the
peculiar difficulties posed by cultural pluralism, the complexity of land
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tenure patterns, political constraints, and the weak institutional struc-
tures upon which affirmative action programs had to be built. Also

important have been citizen responses to government initiativés: when’

government policy was in conflict with strategies previcusly dgveloped by

L
'
2]

peasants, implementation was often unsuccessful. _

Despite the range of laws that were introduced, the marked decline of
the‘Peruvian economy after 1974 has severely limited the impact 6f those
laws. By 1978, the financial crisis had necessitated the acceptance Of
highly restrictive IMF policies. This curtailed almost all ref;rm initia-
tives, and tbréa;ened'to rever se some previous gains.

The results of affirmative action policy seen in this light suggest
that inequality was eased somewhat in the contemporary period, most
‘explititly from 1968 to 1974. However, great disparities persist and
gains are"easily reéersible. The question is, to what extent is improve~
ment due to long-term trends of change, such as ethnic redefinition, or to
explicit .government policies. A second question is, Howrlong will the
positive impact of affirmative.action persist in the face of economic
crisis? Certainly, government programs to expand public schéols, followed
by efforts to make those schools more relevant to the needs of Peruvians,
- speeded ethnic identification as mestizos. Similarly, the expansion of
the ca;h econonmy into the sierra“Opened up new coqmercial occupations for
many peasant families. The agrarian reform cha#nged the ownership patterns
of the larger estates, yet, as with education, the long-term meaning of

the reforms is inevitably tied to larger trends in the economy and social

structure. *

]

Wwith regard to the impact of government efforts to ameliorate in-

equality, the Peruvian case suggésts the following factors may be impor-

tant. First, economically phrased policies and solutions are vulnerable
to shifting economic currents. Hence, for affirmative action to have a
long-term effect in a nation like Peru, it must create mechanisms for

accesd to the sources ©of political influence and decision-making. In

Peru, the ability to organize and sustain political access for the disad-

vantaged along ethnic lines has been limited by the fluidity of ethnic
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identification .and - the option of ethnic mobility as an alternative to
political mobilizationt ‘

Som‘e aspects of affirmative action programs, however, are likely
to have broader implications and wider meanings for Peru. Specifically,
the attitudes peasants developed in their agfa:ian cooperative experience,
over ti"me, may lead to new forms of political and economic participation.
The persistence of an organization like the CNA, long after it has lost

government support, suggests another long-term consequence of affirmative

action. Similarly, the military government's attention to women's status

and its attempts to promote fuller integration and equity for women in
Peruvian society have fostered thé growth of a range of women's organiza-
tions. Associations of women lawyers have been responsible for present-
ing critiques of the civil code. Further, organizations of professional
women have developed that seek to end dis;:rimination against_ women not

only in professional life, but throughout the occupational structure.

Also, a host of feminist organizations have been created, many of which,

have action prograﬁs directed toward the poorest strata of women.so

In short, just as citizen response to policy is critical for its
implementation, so, too, the consequences of affirmative action may be
more widespread than the particula; policies implemented. This last
point raises two related questions that, while not addressed in this
paper, séem central to a consideration of the impact of affirmative
action policies and of comparative importance in speaking about the
impact of such policies internationally. To wit, do affirmative action
policies and attempts at implementation result in changes in the national
society's perception of the disadvantaged group? Secondly, do these
policies and their implementation regult in changed consciousness among
the recipient group of their situation and the ways in which it might be
addressed? Certainly, in the Peruvian case, there seems to be some
evidence for this latter pattern, among both peasants and women.

Finally, the consideration of affirmative action in Peru raises two
additiona) theoretical concerns for comparative studies. First, it may be

helpful to distinguish between pulicies that are phrased in terms of
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maximizing equality and those, such as the Peruvian situation, that are

phrased in terms of lessening inequality. Second, as this case study
demonstrates clearly, the success or failure of policiéé depends upon the

perspective from which we measure success. Success may be achieved in
attitude change and organizational growth that, while not explicitly
conceived of as part of the. initial policy, are significant, unintended,

and long-term consequences. -,
‘e
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acts, constrained by highly refined customs and even constitutional
principles.® Dale Furnish, "The Hierarchy of Peruvian Laws: Context for
Law and Development,” American Journal of Comparative Law 19:1, 1971, pp.
91-120. ' :

K

26. Debate over the nature of the military regime abounds. Some of
the best assessments can be found in Cotler, op. cit.: Lowenthal, op.
cit.; David Scott Palmer, "Revolution from Above: Military Government and
Popular Participation in Peru, 1968-1972," Ithaca: Cornell University.
1973; and Luis Pasara, "El proyecio de Velasco y la organizacion campe-
sina." Apuntes 4:8, 1978, pp. 59-80.

27. See Victor Villanuerva, Nueva mentalidad militar?, Lima: Editorial
Juan Mejia Baca, 1969, for this 1nterpretatioq.

28. Paul Sigmund, ed., The Ideologies of the Developing Nations. Prae-
ger, New York, 1972, p. 400.

29. E. H. Epstein, "Education and Peruanidad: Internal Colonialism in
the Peruvian Highlands," Comparative Education Review 15:1971: 188-201,
and Dobyns and Doughty, op. cit.

30. Bourque and Palmer, Op. -cit., 204 report that "by 1974 about 10
percent of rural families had benefitted from the 1969 law. Two-thirds of

“the benefits went to those on the coast, not in the sierra. The law itself

when completed would only benefit approximately 40 percent of all farm
families and less than 10 percent of the campesino communities.® For
similar estimates and fuller discussions of the impact of the Agrarian
Reform Law of 1969, see Cleaves and Schurrah, op. cit.; McClintock, op.
cit.; and Mario Valderama, 7 Anos de Reforma Agraria Peruana 1969-1976.
Lima: Pontificia Universidad Catolica del Peru, 1976.

31. For a discussion of the problems of the agrarian reform in the
indigenous communities, see Bourque and Palmer, Op. cit.; Susan C. Bourque
and Kay Warren, Women of the Andes, Ann Arbor: University of Michigan
Press. 1981: 270-271; and Norman Long and Bryan Roberts,.Peasant Co-

operation and Capitalist Expansion in Central Peru. Austin: University
of Texas Press. 1978.

32. M_cclzl.ntock, op. cit., notes that among members of the cooperatives,
both political consciousness and political activity developed (319-20).
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33. 1bid., 38.

34. Dennis Gilbert, “The End of .the Peruvian Revolution: A Class Analy-
sis,"” Studies in Co garative International Development, xv 1, 1980,

pp- 15-38. . 3

~\
35. Latin American Weekly Report. December 1982.

36. Several assessments of the impact of the Educational Reform of
1972 are available. In addition to Gall, op. cit., and Drysdale and
Myers, op. cit., see Carlos Malpica, "Education and the Community in the
Peruvian Educational Reform."” International Review of Education 26:3;
1980: 357-67; and R. G. Paulston, “"Education, Revolution and Nationalism
in Peru." School and Society 99: 1971. 361-64.

-

37. Primov, op. cit., has described the political consequences of this
process.

38. Gall, op. cit.
39, Webb, OE. Cito' 84. .

40. Palmer, op. cit., 1973, has noted the significance of this change for
Indians in the Ayacucho region of the Andes.

41. vVvirginia Vargas, "El movimiento Feminista en el Peru: Balance Y
Perspectivas." Paper delivered at annual meeting of the Latin American
Studies Association, Washington, D.C., 1982:3,
42. Among the current studies available, see Esther Andradi and Ana
Maria Portugal, Ser Mujer en el Peru, Lima: Ediciones Mujer y autonomia,
1978; Maruja Barrig, Cinturon de Castidad, Lima: Mosca Azul, 1979; Teresa
Burga and Marie France Cathelatc. Perfil de la mujer Peruana, Lima:
Fondo del Libro del Banco IAQEEErial del Peru, 198l1; Elsa Chaney, Super-
madre: Women in Politics in Latin America, Austin: University of Texas
Press, 1980; Carmen Rodriguez de Munoz y Elsa Roca de Salonen, Compila-
cion y analysis de léyes sobre la condicion juridica y social de la mujer
Peruana, Lima: Universidad nacional major de san Marcos, 1978; Violetta
Sara La-Fosse, Carmen Chira y Amelia Fort, Participacion Economica y
Social de la Mujer Peruana, Lima: UNICEF, 1981; and Vargas, op. cit.

!
43. Plan del Gobierno Revolucionario de la Fuerza Armada, Lima: Comite
de Asesoramiento de la Presidencia de la Republica. 1974. Plan de Gobier-
no Tupac Amaru. 1877,

44. Mario 2Zolezzi Chocano. “la revaloracion de la mujer en el Peru.
Analysis y perspectivas," Convergence. 8:1, 1975. 41-48§.

45. Sara La Fosse, op. cit., 20.
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‘?6. Ibid., 2;: Bourque andIWarren, op. cit., 183-87. . .
47. Discussion of ‘' the cunétitutiopal debates is based upon interviews
with Gabriela Porto de Powers in April -198l. Porto de Powers was the
only woman to sign the 1979 Constitution. She has written a commentary on
aspects of the new Constitution that affect women's i.ives. ‘"La Mujer
Frente a la Constitucion Politica del Peru" (n.d.). '

48. Indicators are that occupational segregation has increased over the
past 20 years with fewer women finding work in the manufacturing sector ¢
which is by far the most c‘oveted position for urban workers.,K Migration
has also exacerbated women's competitive disadvantage. See Bourque and
Warren, op. cit., for a fuller discussion of this process. Marta Tienda
has explored the consequences of this process for children and «explicitly

addresred the inherent policy implications in "Economic Activity of -

Children in Peru: L.abor Force - Behavior in Rural and Urban Contexts."
Rural Socioloqx 44:2, 1979: pp. 370-91. . .

<

49. According to UN figures, Peru has one of theahighest female illit-
eracy rates in South America, 51 percent. Rural illiteracy rates are two
and one-~half times as high fdr women as for men. Women represent 63
percent of the country's monolingual Quechua or Aymara speakers.

50. V&fgae, OE. Cito N . ’ ;

250

)
kf)i}

ey

. '.—-L i

3
it

Sl e



t

Udocaz75¢

AFFIRMATIVE ACTION IN THE UNITED STATES
William L. Taylor

Our Constitution is color-blind and neither knows nor tolerates
classes among citizens. :
Justice John W. Harlan, dissenting
in Plessy v. Ferguson, 163 U.S. 537,
559 (1896)

In order to get beyond racism we must first take account of race.
There is ro other way. And in order to treat some persons equally,
we must treat them differently.
Justice Harry Blackmun, ccncurring
in part in Bakke v. Regents of Cali~-
fornia, 438 U.S. 265, 307 (1978)

I. INTRODUCTION

For most of the history of the United States, race has been an

important factor in the allocation of employment opportunities, educa-
tional services, and other public and private benefits.

Justice Harlan spoke in dissent at the end of the 19th century when
the United States government was struggling with the issue of whether
black people, having emerged from slavery, were entitled to the benefits
of full citizenship. The majority of the Supreme Court in the Plessy
case, deciding in the negative, placed the imprimatur of the Constitution
on an official caste system imposed in the region of the nation where most
black people lived. Under that system, blacks were segregated by law in
public schools, barred from opportunities for higher education, and ex-
cluded or relegated to secondary jobs in government. State laws mirrorecn
and often sanctioned prevailing mores that barred black people from
training opportunities and skilled jobs in the private market and dis-
criminated against them in wages and working conditions in the jobs they
did hold.

Outside the South, the caste system was not as embedded in J.aw,1

but public policy both tolerated and fostered widespread discrimination
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‘in public education, in colleges and professional échools, and .in the
job market, both public and private. |

Other racial or ethnic groups that were iéentifiable by skin color
were also subjected to parts of the official caste system. In the South-
weﬁt and West, for example, Hispanic Americans were - segregated by .aw in
public schools, Asian Americans were barred  from many public and ‘private
jobs, and American Indians were subjected to widescale cliscrimi.nat:ion.2

For women, there is also a history.of legal disabilities parallel
in many ways to the second-class status imposed on minorities. Justice
William Brennan summarized the history as follows:

Throughout much of the 19th century the position of women in our
society was, in many respects comparable to that of blacks under the
pre-Civil War slave codes. Neither slaves ‘nor women could hold of-
fice, serve on juries, or bring suit in their own names, and married
women traditionally were denied the legal capacity to hold or_convey
property or to serve as legal guardians of their own children.

In the latter part of the 19th and well into the 20th century, women
were denied education and job opportunities through widely accepted
convention and the imposition of state laws ostensibly designed for i:heir
protection. Thus, in upholding a state law limiting the hours that women
could work in factories, the Supreme Court said that there was ample
justification for the _

« + + widespread belief that a woman's physical structure, and the
functions she performs in consequence thereof, justify special
legislation restrjbcting the conditions under which she should be
permitted to work.

Although barriers of discrimination were lowered to a degree, par-
ticularly outside the South, in the first half of the century, the of-
ficial caste system sanctioned by Plessy held sway for more than a half-
century. It was not until 1954 that the Supreme Court ruled that racial
classifications imposed by government for the purpose of separating blacks
frc whites violated the equal protection guarantees of the United States
Const:it:ut:ion.5 The Brown decision marked the beginning of the modern
civil rights era. In the quarter-century since Brown, national policy
has been adopted, often only after conflict and upheaval, to prohibit

discrimination on the basis of race, national origin, religion, sex, or
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& other invidious distinctions in education, employment, and all other

important institutions of American 1life. This policy~-in the form of
statutes, court decisions, and presidential orders-—-has been directed
toward the eliminatiqn of discriminatory practices previously engaged in
or sanctioned by govéinment and toward the adoption of remedies that
promise to eliminate the effects of past discrimination.

It is in this historical context that a current controversy has
arisen over the use of race and sex-conscious policies in the allocation
of employment and educational opportunities as a means for advancing
the mobility of groups that have been victims of discrimination. The
issue is the one posed by Justice Blackmun--whether "to get beyond racism

we must first take account of race."

R o? L ad
N\

II. CURRENT AFFIRMATIVE ACTION POLICIES

Government policies requiring or' encouraging the conscious use of

race and sex as ‘a remedial device in allocating jobs or educational oppor-
1

tunities generally are grouped "together under the heading of "affirmative

action."6 The principal affirmative action policies of the federal

government that currently are in operation may.be summarized as follows.

A. The Prohibition of "Unintentional" Discrimination in Employment

The major efﬁression of national equal opportunity policy in the
field of éﬁployment is in Title VII of the Civil Rights Act of 1964.7
In enacting Title VII, Congress for the first time established an obliga-
tion on the part of all but the smallest employers and unions to accord.
equal treatment to workers in hiring, training, promotions, and conditions
of work. The law was based on a recognition of the need for strong
corrective measures to redress the history of discrimination against
minorities and women, as exemplified by the following provision:

« « « the court . . . may order such affirmative action as may be
appropriate, which may include, but is not limited to reinstatement
or hiring of employees; with or without backpay. Sect. 706(g).

Perhaps the single most important occurrence in the evolution of

equal employment law was the determination by the agency administering
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the law (the Equal Employment Opportunity Commission) and the United
States Supreme Court that the mandate of Title VII could not be fulfilled
simply by prohibiting practices intentionally designed to deny opportuni-
ties to minorities. The rationale for this determination was that in a
society marred for years by pervasive discrimination, practices that are

not racially motivated may nonetheless operate to disadvantage minority

workers unfairly. Accordingly, in the landmark case of Griggs v. Duke

Power CompanY.s the Supreme Court applied Title VII to invalidate general

intelligence tests and other criteria for mploﬁent that dispropor=-
tionately excluded minorities if such tests are not shown to be dicated by
business necessity. The tests used by the Duke Power Company were not
found to be deliberately discriminatory, but the Supreme Court concluded
that:

Good intent . . . does not redeem employment procedures or testing
mechanisms that operate as "built-in headwinds" for minority groups

. and are unrelated to measuring job capability. 401 U.S. at 424.

Under Griggs, employers are not required necessarily to abandon

"conventional sélection criteria" for the allocation of job opportunities,'

but they are‘/'x'-'equired to be conscious of the racial effects of applying
such criteria. If the methods used disproportionately exclude minorities
or women, the employer must seek alternative selection devices that
do not have a discriminatory impact and that also serve the employer's
interest in having an efficient and trustworthy work force.9 In other
words, the employer's obligation is to identify selection criteria that
will serve his need for a productive work force without disproportionately
screening out minority or female applicants.lo

While the Griggs doctrine invalidates employment practices that are
not shown to be purposefully discriminatory, the basis for the principle
does rest on the history of past discrimination. 1In Griggs itself,
the Duke Power Company had previously intentionally excluded minority
applicants from its work force. For the Court to have permitted past
exclusionary practices to be replaced by a "neutral” device that ad-
versely affected minorities would simply have resulted in the perpetu-

ation of past discrimination. But the decision was also based on a
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‘recognition that, apart from the employer's past practices or current

intentions, the tests being used were inequitable because the dispropor-

tionate failure rate Gf minorities was traceable to dirscrimination by

- other institutions in American society. As the Supreme Court said in a

later decision:

Griggs was rightly concerned that the childhood-deficiencies in the

education and background .of minority citizens, resulting from forces
beyond their control, not be allowed to work a cumulatiVﬁJFnd in-

vidious burden on such citizens for the rest of their lives.

In effect, the courts have rejected a narrow view that would focus
exclusively on the qﬁestion of fault, absolving employers and dnions who
are not badly mptivated even at the cost of marring permanently the
opportunities 6fmpeople who have suffered discrimination. Instead, the
law has been interpreted to permit practical intervention at points where
it is possible to create opportunities that have been denied in the past.

The Griggs principle has been applied to require revision of other
selection criteria and methods that have a discriminatory impact on

minorities and women:

1. The reliance of employers and unions on word—-of-mouth contact

as a means for recruiting new employers. Such methods have an adverse
impact on minority workers because they}generally have less access to
these lnformal networks, especially when the existing work force is
largely white.12 Employers have been required to substitute systems
specifically designed to recruit minorities. e.g., visits'to black col-
leges and universities, recruitment through minority organizations and
media with a minority audience, use of minority employees to recruit
others.

2. The use of minimum-height and weight standards as requisites for
jobs in law enforcement and other fields. Such requirements screen out
many women and also have an adverse impact on Hispanic Americans and other
ethnic grOups.14 The discarding or relaxation of these minimums (which
often have been found invalid predictors of job performance) has facili-
tated the entry of women into police, fire-fighting, and correctional jobs

from which they had long been excluded.
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3. ‘The use by employers of arrest records as an absolute bar to
emﬁl‘oyment. Many members of minority groups grow up in environments
where crime rates are high and people are .often arrested on "suspicion.”
They are adversely affected by such requirements despite the fact that
they would be honest and reliable employe;a.ls . Gi

4. The practice of some unions and employers, particularly in
the construction trades, of faboring relatives of current employees for
new positions. Such policies, whether or not racially motivated, have
been foﬁnd to perpetuate the effects of past exclusion of minority
workers.l6

Some selection criteria, however, have received a degree of legal
protection even though they have an adverse impact on minorities and

women. The most prominent example is seniority systems, usually adopted

by agreement betyyeen unions and employers, which base promotions and.

protection from ldyoffs on length of service. The Supfeme Court, recog-
nizing protections written into the 1964 statute for "bona fide" seniority

systems (Section 703[h)), has held that such systems are not unlawful

simply because they perpetuate the effects of discrimination that occurred

before 1964.17 Such systems, however, must be modified to provide redress

(in the form of retroactive seniority) to employees discriminated against

after 1964.18

B. The Obligations of Government-Aided Institutions

Over the course of the past four deéades,'Congress and the president
have determined in various policy pronouncements that there is a national
interest in securing increased participation in employment, training,
and educational opportunities by groups that have suffered exclusion
from such opportunities in the past. To further this national interest,
the federal government has called upon institutions which “}t assists
or with which it does business to take affirmative steps to improve

participation by minorities and women--often without a prior specific
determination that the institution itself practiced discrimination. The

measure most widely in use at the present time is a requirement that such
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institutions establish numerical goals for increasing the representation
of minorities and women and timetables for meeting the goals. -

1. Government contractors: employment

Since the ‘issuan;:e of an _execut:ive order by President Franklin
D. Rogsevelt on the éve of World War 1I, the federal government has
pursued a policy -of prohibiting racial discrimination in the employ-
ment practices of businesses that hold contracts with the government.
In the years after the war, the order. had very little impact, ‘although
the country's growing defenge industry brought incroasing numbers of
corpotatians and workers under its coverage.

A significant strengthening of the 901:1cy came in 1961 when President
Kennedy issued a new order establishing a duty on the part of federal
contractors to undertake “affirmative action" to ensure equal employment
opportunity in all company facilities.zo

The Kennedy order was the’ first modern articulation on a natio.nal

21 It'was based on the view

level of the concept of affirmative action.
that a~sihple termination of overtly discriminatory practices might
bring little actual cha'nge. The order' also reflected a belief that,
if. employers would coopex:ate. the time and resources of the contract
compliance program'woul_d be well spent in developing new channels of
opportunity for minorities rather than solely in assessing culpability
for past d'isc_‘;imination. Accordingly, federal officials emphasized
specific affirmative steps--e.g., visits to .black " colleges, contacts
with minority organizations and media-~-that employers would take to in-
crease minority participation in their work forces.

As the program has evolved, the Department of Labor requires con-
tractors to undertake an evaluation of their patterns of employment of
minorities and women in all job categories. The employer is then required
to identify obstacles to the full utilization of minorities.and women that
may account for their low participation and to develop an affirmative
action plan to overcome the pbstacles identified.22 The affirmative

action plan may include measures for improved recruiting, new training

programs, revisions in criteria for hiring and promotion, and other steps.
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While gains were made in the 19608, many companies went through the
litany of affirmative action steps in a perfunctory way without securing
significant changes in the employment of minorities and women workers.
Out of the experience grew the concept of “goals and timetables"” for the
employment of minorities and women, appi:l.ed first in the. construction
trades and later to all contractors. : , '

Employers a;g_asked_to compare their utilization of minorities
and women in the available and relevant labor pool, a determination
that may vary with the industry and the location of the contractor's
facility. ‘E?ere the analysis reveals undefutilization. the contractor
is required ta develop goals and timetables for fuller p@rticipation.23

The goals set, generally expressed in a range (e.g., 12 to.16 pér-
cent), reflect assessments of the available numbers of minorities and
women who possess the needed skills ahd of the ways those numbers could be
increased through tiaining programs. The goals are objecfives, not fifed
requirements, since no penalties are imposed for failure to reach them as
long as a contractor can demonstrate‘that he has made good—-faith efforts
to comply. Nor are employers compelledlto'hire unqualified persons or to
compromise valid piring standards to meet the established goal.

The courts have upheld the validity of the contract compliance
program, including its provisions for goals and timetables, i; part
as an exercise of the federal government's authority to enlarge the
manpower pool available to meet national needs. Claims that the program
involves an imgfermissible use of race and conflicts with congressional
policy against requiring an employer to grant preferential treatment
s.imply because of imbalances in the work force have been rejgcted.zq'

2. Government contractors: minority business enterprise

The federal government also has used its contracting' and grant-
making' authority to encourage the development of minority-owned business
enterprises, by seeking to assure that such enterprises receive a share
of the work on government projects.

A recent expression of this national policy was a provision included

by Congress in the Public Works Employment Act of 1977 requiring state
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and local governments, absent a waiver by the Department of Commerce,
to use 10 percent of federal funds granted from public works to procure
services from businesses owned or controlled by members of minority
groups. The groups épecifieq were "Negroes, Spanish-speaking, Orientals,
I‘ndians, Eskimos and Aleuts" and the "set-aside" for members 6f these
groups was based on general congressional findings ‘that their limited
participation in public contracting opportunities/;éflecteg the c¢urrent
consequences of past discrimination ané disadvantaéé.zs )

In 1980, in a 6, to 3 decision, ‘the Supreme Court upheld the consti-
tutionality of this set-aside provision as an appropriate exercise of
congressional spending power. The Court rejected claims of the con-
tractor that the act gave "select minority groups" a preferred standing
in the construction industry, saying that the program was remedial in
character and was designed to place-the groups "on a more equitable
footing with respect to public contracting opportunities."26 ‘

3. Federal employment

The federal goyernment placeé its own .pérsonnel manager s under
obligations similar to thdée imposed on goirernment contractors to as-
sure increased participatgon by minorities and women in the federal
work force. Under Title VII of the 1964 Act, the Civil Service Com-
mission (now replaced by the Equal Employment Opportunity Commission)
‘is responsible for reviewing plans obtained from each department and
agency "to maintain an affirmative action program of equal employment
dpportunity.“27 |

The courts also have applied the Griggs doctrine to require the
modification of aptitude tests for federal employment which adversely
affected the job prospects of minorities and which were not shown to
be job-related:28

4. Government-aided educational institutions: affirmative admis-

sions policies

Under various laws, the federal government provides substantial
assistance in the form of grants, guaranteed loans, and other subsiq;.es to

public and private colleges and universities throughout the nation. As a
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condition of. obta'sining such assistance, Congress has required that recipi-
ent institutions refrain from discrimination on the basis of race, na-
tional origin, sex, or handicappgd status in the admisgion of students.zg

The regulations promulgated under these civil rights laws by the
Depar tment oé Education require that institutions th'at have engaged
in discrimination take "affirmative action to overcome the effects of

30 Unlike the requirements of the contract compli-

pricr discrimination.”
anceﬁprogzam, however, institutions of higher education have not been
ordered to take concrete. steps except upon a determination/that they
themselves practiced discrimination. |

Very few such determinations have‘been made, and most of the contro-
versy over race-conscious admissions policies of colleges, universities,
and professional schools centers around affirmative admissions policies
that some of these institutions have adopted voluntarily to comply with

the‘spirit of national policy. See Section II Dy infra.

C. Numerically Based Remedies in the Courts

As indicated in Section II D, ‘much attention of the federal courts
has been focused on examining the impact of seemingly neutral selection
criteria on minorities and women and determining whether such standards
are job-related. Like federal agencies, however, courts have found
that where practices that have led to the exclusion of minorities and
women are long-e'ntrenched, a simple abandon'ment of them .may not produce
significant change.

Thﬁs, in their search for efficacious remedies, courts, having
determined the existence of discrimination, have often found it ad-
visable to issue orders that provide yardsticks for measuring chax}ge.
Typically, a court may require that a specified percent&ge of all new
hires be members of the group discriminated against until a specific
goal of minority participation in the work force 1s’reached. As with
goals and etables, the ultimate objective is set with reference to

the proportion of minority workers in the available and relevant labor

pool.
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In Carter v. Gallalgher,31 for example, a federal court found that
the Minneapolis Fire Department had illegally discriminated against
minorities. The court ordered that one of every three new employees
hired by the department be a quélified minority person until at least
20 minority workers were employed. In other cases, e.g., where un-
validated tests have operated as an exclusionary device, courts also
have ordered the establishment of separate eligibility lists for white
male and minority women candidates and their selection from the top
of each list in a proportion established by the court.32 \

Although these kinds of orders are more stringent than goals and
timetables in that they prevent employers from filling vacancies until
proportionate numbers of minority and women candidates are found,ll the
courts do not view such orders as imposing strict quotas. The ordez",is do
not require employers to hire any candidate who is properly determin’éd to
be unqualified for the position. WNor are the remedies permanexﬁt in
character; courts have stressed that once the goal of minority participa-
tion is achieved, past discrimination will be deemed to have been remedied
and the employer or union will no longer be subject to fixed hiring
requirements. 33 I

Further, courts have tempered their orders by considering thel" inter-
ests of nonminority workers in protecting the status they have at’tained.
So, for example, one court of appeals, while sustaining.,a numerical
requirement for new hiring, barred a similar requirement for QromoFions on
grounds that it would interfere with the "established career expectancies
of current empléyees.“34 Similarly, while courts will award retroactive
seniority to persons who have been discriminated against to "make them
whole" for their injuries, the orders generally will not diSplag':e nonmi-
nority workers from positions they already hold.35 And while ths law
is not completely settled, it appears that the results of affirmative
actions, including those embodying numerical requirements, may be un-
done when an employer finds it necessary to reduce his work force and
follows an established seniority system in deciding which employees to lay

off.®
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Despite these limitations and ,qualifications, numerically based
remedies have been widely employed to gain entry for minorities and
women to fields from which they were traditionally exgluded. In the
private sector, the remedies have been applied to major utilities such #s
telephone and power companies, to skilled occupations in- the building
trades, ;nd'to remunerative blue-collar jobs in the trucking industry. In
the public sector, many of the cases have been directed against police,

fire, and correctional departments, which until recently employed few, if -

any, minorities and women. The use of numerically based remedies has been
approved by federal courts of appeals in every region of the natidn.37
'rhe' Supreme Court has not spoken deginitively on the issue but has refused
to disturb lower court decisions requiring numerically based remedies.

[ ]
JRRR

D. Legal Encouragement of Voluntary Affirmative Action

As federal equal opportunity law and aff;rmative action pol.icy have
evolved over the past )15 years, gsome institutions in American society--
universities, employers, unions--have decided voluntarily to revise their
selection criteria to secure greater participation by minorities and
women. Voluntary action hac been promﬁ'ted in p;rt by a tacit recognition
by the institutions that their past policiei were exclusionary, leaving
them vulnerable to legal sanctions, and in part by a grow;ng belief that
inclusionary policies serve the larger ixiterlests gf. the institutions
(e.g., the interest of universities in diversity: the interest of -em-
ployers in increasing the pool of qualified employees)'. '

. Voluntary race-conscious policies have given rise to leéal chal-
lenges f;y white male .students and employees aggrieve& by decisions
to give greater, opportunity to minorities and woft\en to compete for

positions that ordinarily are limited in number. The legal challenges

have resulted in impartant S\“;;p}eme Court decisions that define broadly '

-

the permissible scope of race-conscious action under the American ‘con-

stitutional legal system.
where voluntary affirmative action programs are initiated by public

bodies such as state universities or .governmental employers, the basic

“ Y ,
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issue is whether race-conscious measuies designed for remedial o% other
béeneficent purposes violate the Fourteenth Amendment, which prohibits
states from denying the equal protection of the laws. 1In interpreting the

" equal protection clause, courts ordinarily ‘?gbard classifications of

péople by race as highly éuspect.

Where affifmat;ve action prograﬁs are voluntarily undertaken’ by
priQﬁte institutions such as employers and dnions, the-issue ordinarily is
not a constitutional one but rather whether such race-conscious programs
violate federal statutes prohibiting discriminatioa.

The Supreme Court addressed the first issue--the constitutional

.obligations of public bodies--in Regents of the University of California

V. §5553.38 " A new medical school of the University of California was
conffonted, as were other state-éperated professional schools, with
extraordinarily low rates of minority admissions. The school's first
classenrolled three Asians,“but.no blacks, Mexican Americans, ér,American
Ihdians.' To overcome this wvirtual exclusion of minorities, the medical
school in 1970 initiated a special admissions program that, in effect,
reserved 16 of 100 availaﬁ;e openings for qualified minorities. A separate
admissions committee reviéwed applications for admission to these open-
ings. Alan Bakke, a white male applicant, challenged his -exclusion from
consideration for any of the 16 places and the admission of minority
applicants with lower academic credentials, as measured by standardized
tests.39 ?
While the Supreme Court ruleé in favor of Alan Bakke, the most
important aspect of the decision was the expressed view of a majority
of the justices that under appropriate circumstanceg race-conscious
actions~by public bodies to secure increased participation by minorities
are consistent with the U.S. Constitution. The justices differed on
the strength of the rationale needed to validate a voluntary affirmative
action program. Several members of the Court believed that a history
of societal discrimination that prevented members of minority groups
from acquiring academic credentials justified a policy of departing from

conventional criteria of basing admissions strictly on test performance

/
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and grade averages.4o In contrast, Justice Powell found the concept of

societal discrimination amorphous and suggeatedfthat remedial prqQgrams are-

more properly based 6n findings by competent public bodies. that government

has in the past engaged in unlawful discrimination.4?

Justice Powell, however, believed that there were other ration;les

that could sustain race-Conscious admissions programs, ptincipai}y'the

' educational value of having an ethnically diverse’ body.42

' For Justice Powell and four other justices, the nub of the problem
was the way in which the medical school administered its program. For
Powell, the two-track, separately administered system that reserved
a specific number of seats for minorities made race the sole factor
in creating a diverse student body, in violation of the Fourteenth
Amendment. For four othér members of the Court, the two~track system
meant that whites were being totally excluded from a program subsidized
by federal funds in violation of Title YI of the 1964 Civil Rights Act,

a statute enacted under the authority of the Fourteenth Amendment to

prevent discrimination in federally assisted progtams.4?

The impact of the Bakke decision was to eliminate a handful of
programs in which separate admissions systems had been established for
-minOtities. The opinions gave encouragement to the continuation of
Xoluntary programs supported by an articulated desire to redress discrim-
ination or to promote diversity and administeted on a unified, flexible
basis.

The second issue--thé“petmissible scope for affirmative action

by private institutions--was addressed in United Steelworkers of America
V. 33935.44 In 1974, the Kaiser Aluminum and Chemical Corporation
and the United Steelworkers Union negotiated an agreement designed to
increase black participation in Kaiser's craft jobs from 2 percent to the
level of black patticipation in the area's work force, which was approxi-
mately 39 percent. To accomplish this.goal, the plan created a new
on-the-job training program that reserved 50 percent of the openings
for black employees. This allocation resulted in the selection of

some black employees over white employees who had accumulated more
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seniority at the plant. Brian Weber, one such white employee, challenged
the plarn.

By a 5 to 2 margin, the Supreme Court ruled that the "racial pre-
ferences" in the Kaiser plan were a lawful means for eliminating "old
patterns of racial segregation and hierarchy."45 While no record had
been made of past illegal action by Kaiser or the Steelworkers Union, the
Court believed the plan was appropriately undergirded by a history of so-
cietal discrimination, citing studies and judicial findings of the general
‘exclusion of minorities from skilled craft jobs by unions and employers.46

While conceding that Title VII, like most civil rights laws, general-
ly forbade the use of race in the selection process, the Court noted that
the primary purpose of the law was "to open employment opportunities for
Negroes in occupations which have been traditionally closed to them."47

Having decided that voluntary affirmative action was consistent
with Title VII, the Court found that the specific Kaiser plan was lawful
in that it was carefully drawn and did not "unnecessarily trammel the
interests of white employees."48 In reaching this conclusion, the
opinion specifically noted that the plan did not require the discharge
of white workers, did not ban their advancemant (since half of those
vecelving training would be white), and was designed as a temporary
measure to end when the percentage of black skilled craft workers approxi-
mated the percentage of blacks in the local labor force.49

In sum, the Bakke and Weber decisions gave broad sanction to volun-
tary use of race or sex as a factor in the selection process for remedial
purposes Or to serve other societal interests. The general approval
of such measures is qualified by a need to assure protection for the
legitimate interests of white workers and students by providing for
procedural fairness and tailoring the character and duration of the plan
to the societal need to be served. »

While the current administration has announced its opposition to
affirmative action and its disagreement with the Weber decision,50 the

formal regulations and policies of the federal government still encourage

and protect such voluntary initiatives.
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I11. THE IMPACT OF AFFIRMATIVE ACTION

Proponents of affirmative act}on do not regard it as a self-suffi-
cient strategy for eliminating the effects -7 !iscrimination arnd depriva-
tion, and providing mobility for minorities and women, but as one among
several policies (others include education, training, job creation,
economic development) needed to achieve that objective. Accordingly,
movement or inertia in the status of minorities and women during the
pefiod in which affirmative action has been pursued may not permit con-
clusive judgments about its effectiveness, but rather reflect success or
failure in implementing other comple?entary policies. Moreover, consider-
ing the amount of controversy over the policy, relatively little study has
been devoted to isolating affirmative action programs as a factor in
producing change. Still, it is fair to use whatever tools may be at hand
to assess what is known about the effects og a major national policy that
has been in operation for more than a decade.

Gauged by the broadest indicators wused tb determine the relative
status Of groups in American society, very large numbers of people
have not been reached by affirmative action policies. For example,

over a period of more than three decades, the unemployment rate for

black people has remained discouragingly corlstant at about twice the

rate for whites.sz In fact, from 1960 tr 1977, the participation of
black men in the labor force actually drupped from 83 percent to 71
percent. L

Similarly, despite small gains, the median income of black families
has remained about three~fifths of that of white families for more

than two decades. And despite the entry of large numbers of women into

- the labor rorce in recent years, their median income is little more than

half of the median income of men.

The seeming intractability of the unemployment gap has also meant the
persistence of poverty as a problem for minority people. 1n 1981, mcre
than one of every three black people (34.2 percent) was among the ranks of
the poor. while this reflects sOme progress over a.15~year period (in

1966 two of every five blacks was poor), and a narrowing of .the gap
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between whites and blacks (the rate for whites was 1ll.3 percent in 1966
and 1l1l.1 percent in 1981),53 it is clear that very large number.s. of
black people have not been affected by affirmative action or othef anti-
poverty programs undert.aken( during the 1960s.

These gross indicators of economic status and income, however, tend
to mask important changes that have been occurring in the occupational
distribution and educational attainment of minorities. From 1961 to
1982, for example, the proportion of black workers in the labor force
employed in professional jobs increased from 4.6 percent to 13 percent.
The proportion of black wérkers in managerial jobs moved from 2.5 percent
to 5.5 percent in the same period. While these gains reflect in part
a general restructuring of occupational distribution for American workers,
'‘their significance can be gleaned from the fact that gains for whites in
the same pe~’nd were more modest (12.3 percent to 17.3 percent in the
professions and 11.6 éercent to 12.2 percent).54

Encouraging indications of mobility emerge when attention is directed
to younger minority groups in the population. In 1968, 12.4 percent of
afl black women in "he 25-34 age category were employed in professional
jobs.. By 1977, the proportion for the same groups (then in the 35-44 age
category) haa increased to 18.8 percent.55 For younger and more edu-
cated blacks, the income gap closed far more significantly thén'for the
general population. In 1976, blacks iﬁ the age group 25-29 who were
college qraduatgs earned 93 percent as much as their white counterparts, a
gain of about 12 percent in 12 years.s6 William Wilson, a political
scientist who minimizes the continuing impact of discrimination as an
explanation for current racial disparities, nonetheless credits fair
employment programs and corporate recruitment at black colleges as factors
contributing to these gains.57

The improved occupational status and growing income of minorities
reflect important ~hanges in educational attainment. As recently as
1966, the number of black students Aattending ccllege was only 340,000,
By 1974, black enrollment had risen to 814,000, and in 1982 it was more

than 1 million.58 Wwhile part of the increase may be accounted for
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by the growth of black community colleges, by 1980, 80 percent of black

students attended predominantly white institutions. Changes in expecta=-

‘tions and prospects for minorities are suggested by the rise in the

proportion of black students majoring in business from 5 percent in 1966
to 18 percent, while concentration in occupations traditionally reserved
for blacks declined.>>

Significant change also has’taken.blacq_in_the enrollment of minori-
ties in professional schools==particularly in medical and law schools,
which have been targets of affirmative action efforts. Law schools as .
recently as 1969 had a black enrollment of 3 percent. By 1979, black
enrollment had risen to 4.2 percent and total minority enrollment, in-
cluding Hispanic Americans, Asian Amegicans, and American quians, as
well as blacks, was at 8.1 percent.60

Medical schools, many of which excluded black students until after
World War II, had only a 2.7 percent black enrollment in 1968. By 1980,
black enrollment had risen to 5.7 percent and minorities were 7.9 percent
of the total medical school population.61

The magnitudeuof the change is illustrated by the fact that 3,000
black students were enrolled in medical schools in 1974 at a time when
there were only 6,000 black physicians in the nation. Studies showing
that sigqificant numbers of minority students come from families of lower
income and job status indicate that rising enrollments reflect increased
mobilit;, not simply changing occupational preferences among middle class
famiIies.62

Evidence that equal opportunity policies have been an important fac-
tor in this overall progress can be gleaned from changes in areas and
industries that have been the subject of affirmative action initiatives.
Bernard Anderson has reported substantial gains in the employment of black
workers in managerial and skilled craft positions in the huge Bell Tele-
phone system after the company entered into consent decree in 1973 calling
for the iritiation of goals and timetables.63 Similar progress has been
reported in the employment of minorities and women in skilled positions in

the steel industry following a consent decree in 1974.64
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Affirmative action initiatives have algo helped women gain entry
into "nontraditional® occupations ganging from coal mining (where their
proportion has gone from 0 in 1973 to 8.7 percent in 1980)65 to banking
(where in Cleveland the percentage of women working as officials and
managers rose 20 percent in three years after an affirmative action
calmpa:'u..m).‘66 .

In Philadelphia, where the concept of goals .and timetables was first
applied, minorities constituted only 1 percent of skilled construction
workers in 1969 and 12 percent in 1981.67 In law enforcement, which has
‘been a special target of litigation and other affirmative action efforts,
the numbers -of black police officers have risen from 24,000 in 1970 to
43,500 in 1980.58

Some of the gains summarized here may be fragile. The managerial
. positions secured by minority workers are lscated disproportionately
in the public sector-=-in federal, state,‘and local government—éan area
which, after many years of expansion,,is now shrinking. 1In private
industry, minorities are still concentrated in the clower‘ skill ranges
of each occupational category and many ofathe poéitions they hold are
régarded as peripheral to the ma.in work of the company. In times of
economic recession, the application of seniority principles can have
a devastating effect on minority workers. . ‘

Yeuv, with all of these cavégts, national edual opportunity policies
of the past two decades, including- affirmative action, have produced

more tangible progress than at. any other time in Amefican history.

IV. THE DEBATE OVER AFFIRMATIVE ACTION

From the foregoing discussion, it can be seen that the principal, if
not exclusive, rationale - -ticulated for affirmative action policies 1is
that they serve a remedial purpose, i.e.,'that such programs are necessary
to provide equal opportunity for persons victimized by discrimination to
compete effectively for educational services and in the job market.

The remedial aim of such policies is to be distinguished from the

concepts of “reparations" and "redistribution."
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A program designed to accomplish reparations would incnltlxde as’bene-
ficiaries all membérs of the group thought to be victimized: A program of
redistribution would have as its sole criterion membership in the group
defined to be economically or otherwise deprived. In contrast, affirma-
tive action is not viewed as an end in itself but as a means. to equalize
opportunity in. the com;etition for the resources that would be made
available directly under a program ) of reparations or redistribution.
Under affirmative action programs, membership in a group is not sufficient
to avail oneself of benefits; other threshold criteria of merit must be
met to qualify for job vacancies or positions in a professional school.

Further, while affirmative action policies may serve indirectly other
-~ objectives such as power sharing, dom.estic tranquility, the correction‘of
flawed selection criteria, to the extent they are achieved, they are
oy~-products. Absent the remedial goal, none would provide a sufficient
basis under the Am‘erica.n legal system for government to mandate the
race-conscious policies of affirmative action.

The principal critics of affirmative action have been academicians,
politicians, and spokespersons for Jewish and other ethnic groups that
have been subjected to private practices of discrimination but that are
not ordinarily amcng the groups defined as protected under race-conscious
programs.69 Employers are notably absent frowm the leadership of the
anti-affirmative-action movemeat; those who have complained usually
confine their protests to the paperwork and bureaucratic reéuireménts of
the program.70 '

The common thread of criticism is that racial distinctions of
any kind and for any purpose are anathema in the American legal system,
that in the words of one opéonent they "would reintroduce the hated
element of racism into the social fabric.”71 The dangers perceived in
policies based on race are several.

Prime among them is the erosion of the merit system as the prime

method for allocating benefits and status in American society. while
some critics acknowledge that affirmative action policies incorporate

merit requirements, they arqgue from anecdotal evidence that in practice
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unéualified persons have been selected and that ultimately merit re-
quirements will be subverted entirely. % .;f

In national terms, they say, the erosion of merit standards wilihﬁeaﬁ-

a loss in the productive capacity of the nation. In personal tefhg, the
argument is that the preference given to minorities ané women is unfair to
white males who will lose opportunities to persons less qualified than
they. Affirmative action policies are overinclusive, cxitics claim,
because they give an edge to some such as Asian Americans, who as a group
are more advantaged (in terms of group income and educational attainment)
than others who are left out. The polizies are under-inclusive because
they ignore groups such as Jews and Italian Americans, which have suffered
private discrimination. These groups are overrepresented in some occupa-
tions (such as teaching and.construction work) because they have been
excluded from others and the _push for minority representation in the
occupations where ethnic groups are concentrated is viewed as doub}e
discrimination.

Opponents are noé reassured by the description of affirmative
action as a temporary expedient becauséj they predict, if allowed to
continue, it will expand to include other groups and ultimately achieve

enough support to be made permanent.
Further, critics such as Thomas Sowell view affirmative action

as against the long-range self-interest of minorities. Affirmative
actien, he argues,‘ stigmatizes all members of minority groups in the
public eye in that the qualifications of minorities who have achieved
high occupational status are regarded as suspect.'

Little consensus exists among opponents of affirmative action on
what, if any, policy should be substituted. Some would accept elements of
the program, e.g., outreach in recruitment to minority colleges and media,
remedial education and training that do not involve the use of numerical
goals. But almost all proceed from an assumption that in the words of
George Gilder, "discrimination has already been effectively abolisheg in
this country”72 or that it is rapidly being eliminated. Given this

assumption, affirmative action policies either provide no help (to poor
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people whose problems are assumed to stem from causes other than dis-
criminaticn) or unwarranted help (to "those whO'are already on the upward-
mobile escalator"}.73 ‘

Civil rights remedies in this view should be available only to
individuals, not groups. In order to qualify for relief, claimants would
have to establish that they were subjected to discrimination by the
institution against which they are making the claim and that“the remedy
gives them no more than they would have had absent discrimination.

It is this latter set of assumptions and views that is challenged
most sharply by propénents_of affirmative action policy. They respond
that discrimination still is practiced and that to iénore the continuing
consequeances of past discrimination is to assume that, "history is some-
thing that ended yesterday (through passage of a few anti-discrimina-
tion laws{ and that it has no palpable consequences in the present
or future."74 To argue that racial wrongs against a group can be re-
dressed by individual "race neutral" remedies in which the presumption
is against continuing consequences is to insure the perpetuation of
discrimination.75

Proponents of affirmative action also dispute the other major points
of the critics. Far from hindering national productivity, affirmative
action is designed to enhance it by providing opportunities for several
million people whose potential has been stunted by discrimination. |

While recognizing the importance and difficulty of achieving fairness
to all, proponents say that courts and government agencies have conscien-
tiously taken account of the interests of white workers and students.
Applying seniority principles, for example, the courts have made it plain
that white people will not be displaced from positions they hold to remedy
a racial wrong, no matter how grievous. In these cases, a minority person
who has earned the right to a job that someone else is occupying may not
obtain a complete remedy. In others, whites may suffer a loss in disap-
pointed expectations. | .

Proponents note also the absence of any significant number of docu-=

mented compiaints that merit standards have beem violated or challenges by
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employers ta enforcement actions they regard as unfair. Assuming the
validity of charges of occasional abuse, they say there is no reason to
believe that correcting the abuses'requires abandoning affirmative action
policy. ‘

As to claims that race-conscious policies will stigmatize minori-
ties, it is important to note that the policies are not ordinarily
applied directly to alter ultimate results--to change immediately the
number of minority lawyers, master electricians, or corporate executives
or to alter income disparities. Rather, affirmative action is being
applied at the gateways, in opportunities for professional training
and in entry~-level positions in business and industry. What is offered
is an opportunity to compete.fto.acéuire the necessary training to
become a lawyer, master electrician, or business executive. Persons
who are able to come through the competition successfully need have
no fear of being stigmatized by affirmative action but only by the

continuation of long-standing prejudice.

o Finally, proponents say that the suggestion of critics that affirma-

‘tive action as a temporary remedial device will become a permanent system

of quotas seriously misconstrues power relationships in the United States.
They note that Reconstruction, the major effort of the last century to
redress racial ‘wrongs, was terminated by government before effective
remedies were provided. Although the economic and political position of
black people and other beneficiaries of affirmative action has improved in
this century, they remain relatively powerless.-’6 Affirmative action
policies were adopted and continue because the governing majority per-
ceived the existence of a wrong that required firm corrective measures .
It is virtually impossible, proponents say, that affirmative action
measures would survive a changed perception that the wrong had been
corrected. Indeed, they say that the danger is far greater that such
measures will be abandoned before they have a chance to work than that
minorities will gain power to institutionalize these measures permanently.

In sum, the dilemma of affirmative action is implicit in Lyndon

Johnson‘s metaphorical exposition of the need for such a policy. He said:
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You do not take a person who for years has been hobbled by chains and
liberate him, bring him up to the starting line of a race and then
say "You are free to compete with _ﬁ.l the others" and still believe
that you have been completely fair.

The issue is one of comparative dangers. Critics of affirmative
action argue largely from theoi:y that affirmative action runs the risk of
advancing minorities to a point in the race that they would not have
reached through their own efforts and talents. Proporents respond
that there is almost no evidence that affirmative action has had this
impact thus far. And they argue from history and experience that the
danger is much greater that the policy "willlbe abandoned’while the person
who has been hobbled by chains is still far behind in the race.
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decision, a federal appeals court uphel 1¢ right of a’ company and union
to agree voluntarily to modify a dé&gffority system to assume that some
recently hired minority and women workers retained their positions during:
layoffs. Tangren v. Wackenhut Services, Inc., 638 F.2d 705 (9th Cir.,
1981). ' .

"

37. The cases are collected in U.S. Commission on Civil Rights, Affirmé;

tive Action in the 1980s: Dismantling the Process of Discrimination .

(1981), at fn. 60, p. 22. .

’

38, 438 U.S. 265 (1978).

39, No party in the case questioned the validity of the tests that, along
with undergraduate grades, are used to predict performance in medical
school.

40. The Court was aware, of course, that universities frequently depart
from these criteria to admit the sons and daughters of wealthy alumni, to
achieve geographical diversity, and for other reasons. .

. \ .
41. 438 U.S. at 307-310. This explicit predicate is often absent from
affirmative action programs, since government’officia;s are reluctant to
confess the past sins of their agencies.
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42. The Supreme Court had previously said that actions by government

officials to racially-balance elementary and secondary schools would be
justified as measures designed “to prepare students to live in a plural-
istic society." Swann v. Charlotte-Mecklenburyg Board of Education, 402
U.S. 1 {1971). - But Bakke involved a more difficult question since, unlike
public elementary and secondary schools that all children may attend, in
dolleges and professional schools there is competition for a limited
nupber of places. -
N\

-

AN
43. 438 U.S. at 408 (stevens, J., concurring in part .and dissenting in
part). : " )

44. 443 U.S. 193 (1979).
“ 45- 443 U.S. at 200, 204.

46. 1d. at 198 n. 1.
. .

. ~ 47. 1d. at 203 (quoting from 'remarks of Senator Hubert Humphrey) the
Court added. "It would be ironic indeed if a law triggered by a Nation's

concern over centuries of racial LnJustlce and intended to improve the lot

of those who had 'been excluded from the American dream for so long'
constituted the first legislative prohibition of all voluntary, private,

- race-conscious efforts to abolish traditional patterns of racial segrega-
tion and hierarchy" (Id. at 204).

L)

48. 1d. at 208,

v 490 LS‘ at 208-2090 . '
50. See Leaderéhip Conference on Civil Rights, Without Justice: A Report
on _the Conduct of the Justice Department in Civil Rights in 1981-82
(February 1982), pp. .41-51. :

51. The regulations of the Department of Education authorize affirmative
action by universities, even in the absence of prior discrimination to
“svercome the effects of-~conditions" that resulted in limited partici-
pation by minorities. 45 C.F.R. Part 80. Guidelines issued by EEOC
encourage voluntary affirmative action and prcvide detailed guidance to
employers #hat can result in an EEOC certification of the lawfulness of
their plans, 29 C.F.R. 1608 (1979). o

52. In the current.recession, the jobless rate for blacks is 18.5 percent
(compared with an overall r:c e of 9.8 percent) and half of all black
teenagers are unemployed. The unemployment rate for Hispanic ‘Americans is
13.9 percent. The New York Times, August 7, 1982, pp. 44.

5$3. The analysis of the 1980 éensus is repbrted in The New York Times,
July 20, 1982, p. A1, and July 27, 1982, p. D22. See, also, Malveaux, “
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~ "Shifts in the Employment and Occupational Status of Black Americans in d,
Period of Affirmative ,Action” in Working Papers: Bakke, Weber 'and Af-

firmative Action (Rockefeller Foundation, 1979), p. 137 ff.

54. The figures appear  in Bureau of the Census, Currént Population

Reports, May 1982. The Statistics for earlier years are reported 'in |

Malveaux, supra note 55 at pp. 148 ff. From 1960 to 1977, blacks as the
percentage of total employees in each catégory increased from 4 percent to
8.4 percent of all) professional and technical workers and from 3 percent
to 4.8 percent of all managers. ‘At the same time, blacks were moving out
of some lower-status jobs, declining from 50 to 35 percent of all house-
hold workers. : '

e

55. Malveaux, supra note 55 at 30.

’
1

{

56. I1d. | L '

’

57. Wilson, Working Papers, at pp. 170-175, ,

. " . . . v
58. Wilson, The Declining Significance of Race: Myth or Reality, Fifth
_Annual Symposium of University of Pennsylvania Afro-Ameérican Studies

Program, March 29-30, 1979, 'p. 8.

o

~. . ' .
59. The proportion Qf black education majors' dropped from 45 percent to
26 percent in the same:period. o~ Co

[

60. Statistics are drawn from figures cited by the U.S. Commission on.

Civil Rights in Equal Opportunity: Affirmative Admissions Programs at Law
*and Medical Schools (June 1978), pp- 74-75, and from Department of Educa-
tion's Higher Education General 'Information Survey. Since law school
enrollment burgeoned during the '1970s, the numerical indrease in mieority
students may be even more noteworthy. In 1969, there were only 2,933
minority students, including 2,128 blacks, enrolled in approved law
schools. By 1979 there were 10,008 minority students, including 5,257
blacks. . : .

61. Statistics are drawn form the Journal of Medical Education, v. 51
(August 1976), p. 692 and v. 55 (December 1980), p. 1042; and The New Yorx
Times, November 9, 1980, p. 67. During the last decade, the increase in
entollment of women in medical and law schools has been even more strik-
ing. In 1971, only one medical student in-10 was a woman. In 1980, one
medical student in every four was a woman. These changes are less at-
Jtributable to specific affirmative action programs than to the elimination
of admissions barriers by professional schools and the revolution in
perceptions of women's role in working society.

¢
62. BSee- Alexis, The Effect of Admission Procedures on Minority Enrollment
in Graduate and Professional Schools, in Working Papers, supra note 55 at
pp. 52 ff.

280

&



63. See Statement of Bernard Anderson, Hearings before Subcommittee on
. Employment Opportunitles, House Committee on -Education and Labor, 97th
Cong., 1st sessxon“‘vgg1, pp. 219-220. -

vy "

* . 64. See Statement of“Phyllis Wallace, House Hearings, Supra note 65" at
ppo 528-5290 § . v . ' .

[ -

65. See The Washington Post, April 11, 1982, p. A10. .

66. See Statement of Working’ Women at Congressional briefing (July 22,
1981). ' ' _

67., The Washington Post, April 11, 1982, p{ A10.
68.. 1d.

> 69, The distinction made under such programs is between groups that
have been victims of official government policies requiring or sanction-
ing discrimination and those that have been subject only to private ’
discrimination. ¢ .
70. -Some business people have vo;ced‘ support for affirmative action,
noting that "goals and timetables are a standard management technique for
-achieving business objegtives." See, e.g., statements of 'Kaiser Aluminum
Company executives, The Washington Eost, April 13, 1982, pp. A1, 6.

71. Statement of Morris B. Abram, before U.S. Commission on Civil Rights,
Consultations on the Affirmative Action Statement, -p. 26. Among other
crif}cs whose views are summarized here are John Bunzel, Congultations, p.
30; fThomas Sowell, ”Equal Opportunity ror the Numbers Game"iﬁ the American
Educ¢ator, Fall, $978, p. 11y Nathan Glazer, Affirmative Discrimination

(Basic Books, 1975). . .,
i 72. Gilder, "The Myth. of Racial and Sexual Discr;mination;" National
o Review (November 14, 1980), pp. 1381-90.

73. Abram, segra note 73 at 29.

74. delLeone, "Creating Incentives for Change," 41 Christianity and Crisis

(Maxrch 1981), p. 92.

75. 1n American jurisprudence, the outcome of cases often is determined,

by how the burden of proof is allocated, One justice of the Supreme

Court, William Rehnquist, has argued in schdol desegregation cases that

~ the Court should do no more than to remedy the "incremental segregative

impact"--the difference between the segregation that exists now and that
which would exist if government had done no wrong. The burden would be on
the minority person seeking the remedy. In the film It's A wOnderful
Life, the protagonist, played by James Stewart, is on the verge of suicide
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bedause he considers his life a failure when a "guardian angel" inter-
venes. 'The angel is able to recreate the,distressed circumstancés of
the hero's town, friends and family as. they would have been if the hero
had never lived, and tHus demonstrate to ,him that hxs life has not been a

-failure. . The movie endp happily.’ x

But lackxng such divine intervention, there is no way in civil rights
cases to meet Justice Rehnquist's test of recreatxng the ‘situation :that
would exist if the wrong had never occurred. Instead,. affirmative action
policy seeks more pragmatically to ascertain fhe steps that will provide
victims of discrimination opportunity,in, the future. J

76. One critxc, Allen Sindler of Berkeley, has suggested that the polxtx-
cal power to perpetuate preferences may gome through extension of them to
other ethnic groups--"white ethnics from Southern and Eastern Europe” is
the example he gives. But *the likelihnod of such political’ alliances
seems extremely remote and preferences not based on a history ot state-
imposed discrimination would be subject to legal attack. One extension of
affxrmative action now being used in some professional schools gives
special ‘consideration t applicants who can show that they have overcome a

background of economic ahd social disadvantage to advance as far as they

have. This is hardly the official recognition of race or ethnicity that
Professor Sindler fears and is arquably a positive contribution to enhanc-
ing opportunity. ‘ ‘ . "

77. President Lyndon B.  Johnson, commencement address at .cha;rd UniS

versity (1965). “ . ,
Y ' .
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e, L AFFIRMATIVE ACTION IN OTHER LANDS: A SUMMARY
e . ' Jack Greenberg R

rd

Al
»

‘"The countries that have been studied for this volume are Malaysia.

Indxa, Nigeria, Israel, Sudan., Gern%any, Yugoslavia, Peru, and the United

. " States. / : / . - ] )

The participant scholars examined each in an effort to identify

-

whether it ‘employed affirmative action, with regard to which a.rea?" of

human activity, which techniques it has used, how it has functioned, where,

it ‘has succeeded or failed, on which grourtds it has been justified and

criticized.

©

We have déalt with affirmative action based on race, color, reiigion.
. _ .

language, and gender, although the - latter recejved only passing, inade-

quate treatment and odeserves a separate, fuller study. Various defini-

tions of affirmative act;.on were used by the participants, but while there

were differences, there were no sharp disagreements and there appeared to

be no quarrel with emﬁl’oying the definition of the International Conven-
-tion on the Elimination of All Forms of Racial Diacrimination, which was
'adopted by the' United Nations in 1969.

Article/I §4 provides: L .

R e LT

Special measures taken for the sole purpose uf securing adequate
-advancement of .ertain racial or ethnic groups or individuvals requir-

ing such .protection/as may be necessary .in order to ensure' such’

groups or individuals equal enjoyment or exercise of human rights and
.fundamental freedoms .shall not be deemed racial discrimination,
provided, however, that such measures do not, as a consequence, lead
to the maintenance of separate wights for different racial groups and
that they shall not be continued after the obJecaves for which they
were taken have been achiaeved.

LY

] The studied countries may be divided into four categories:.
1. Countries that have affirmative action in. the sense described

by the Convention: Malaysia, Inc_lia, Israel, and the United States.

Malaysia may be included in ' this .group, but th/ favored g'roup,' the Bumi-

putras, are numerically and politically stronger and are ~ommitted to
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maintaining affirmative. programs indefinitely. Consequently, Malaysia is
a variant of this category. . | '

. 2. .Countries with what we may call hybrid arrangements, i.e.,
Nigeria, which has adopted policies of redistribution targeted at particu-
lar ethnic ‘or geographioal g:.oups, and J_Peru. which has adopted general
political, economic, ‘and s_oc'ial measures designed to aid the ya_st'm'ajority

of the‘ population who -are Indians. While such policies are ngt affirma-

tive action in the sense o.f the Convention, they are similar in purpose.

In Nigeria, the policies are combined with some. ethnic and regional
proportional representation in governmental positions and regional qt:otas
in eduoa’tion. ' o) ‘

3. Yugoslavia, which is a feéeration of nations and nationalities,
has had affirmative action within a t'egional minority area, i.e., Kosovo,
where Albanians outnumer Se;'bians, unlike the rest of the country, where

Serbians usually are the largest group. The Kosovo arrangement, however,

now has been transformed into discrimination by Albanians against the

‘Serbian n\j.nority within that region. - .
_ 4. Countyies that haye nothing which might be described as affirma-
tive action, Sudan. and Germany.* ' In these countries, certain disad-
vantaged groups that are victims of severe discrimination. southern
non-Islamic Sudanese, Turkish guest workers in Germany, would seem to be
natural'subjects for affirmative action, but are not. i

Our survey covered a variety of gove.rnmental and legai structures
ptirsuant to which affirmative action is effectod. An effort.')to find

correspondences between type of political and legal structure, the propor-

tion or characteristics of the population that is gobject to, affirmative: .

action, the type of affirmative action and how it functions, yielded
little. We may conclude, however, that affirmative action policies

broadly defined exist in many parts of the world, including nations not

LY

* Discussion developed that the Federal Constitutional Court has
decided that access to higher education may not be denied to any qualified
person, although it may be delayed, and that certain small quotas should
be established for: foreign students. :

\

A

o

™

i-.
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inclided in this -study, different kinds of political systems, and with

L]
-
-

regard to différent types and sizes of disadvantaged, or once disadvan-
‘. e ;aged..groqps.. In the course of disgussion. China and Canada were men=~ ﬁ%
tioned as such cogntfies. / . |
In the United éiates. affirmé}ive action (except for womea) is
directed at appsbximgggly 15 percent.bf the . population (chiefly blacks
and Hispanics) and' derives from statutes, judicial decisions, adminis-
trative regulationé. and pgivate QQcision-making. There was no discussion
fj;aﬂ describing the United States political system, as it was assumed.that the
- _ participants were' familiar with it. . .
| In Israel, affirmative action is t;rgeted at the Asian/African Jewish ‘
population, which has grown to be pé}haps more than. 50 percent of thé\
total Jewis population; Tbere is also a preference ;avoring Jews over
others in immigf;ting into the country. There is no affirmative action
for the Israel-Arab population as such, although but for ethnicity it.
qualifies for such policies. The Israeli policies (other than in immigra-
tion) derive mainly from nonstatutory, nonjudicially declared official
£ exhortaéion. v ' _ . . *
In India, a parliamentary democracy, the policies are constitu- .
tigjéi and implemenﬁed b} regulations.‘.They are targeted at approximately ”‘*/
22 percent of the population consisting of the scheduled,K castes and*“ .
tribes, the best known of which are the untouch?bles. In addition, some \ -- .

states in India have affirmative action programs with respect to education

and goveﬂhment employment in favor of groups designated Other Backward

[&

Classes. |,

Malaysia, which has what might be called an authoritarian parlia-
mentary system, requires affirmative action for Malays ﬁy its Constitution
and throughout its legal system. Malays are 45 percent of the population
and other natives are 10 percent; collgctively they form 55 percent of the
population and are known as the Bumiputras, who are entitled to affirma-
tive action. The remainder 1is principally Chinese, but includes also
Indians and Furopeans. The policies are fundamental to the structure of

the country and, indeed, to challenge them is a crime.
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In Yugeslavia, the one example of affirmative action that we con-
sidered was that favo‘ring Albanians in Kosovo province, where they are 70 g
percent of the population. :SO -far as available materials indicate, the
policies have been implemented in a nonformal manner. Yugoslavia is, of

course, a socialist, one-party state.

. Nigeria is a consociational parliamentary state in which regidns and
tribes have entered into a constitutionali' compact assuring a certain
degree of autonomy, mutual veto, and proportional regresentation. Thr ee.,

' principal tribes constitute about ;0 percent of the population; there are
¢ many others. ,
: .Peru has a military government. Its policies relevant to this study
are directed at enhancing the economic and educational status of Indians,
v who constitute the vast majority c;f the _p'opulg:ion.
Finally, Sudan and Germany, neither of which have affirmative action,
are nations in which there are substantial ethnic «roups (in Germany,
e.g., Turks; in the Sudan, southern non-Islamic Sudanese) who are victims
of discrimination and extremely deprived il socioeconomic status.
Notwithstanding the affirmative action provisions of the Interna-
tional Convention quoted above, none of the countries under discussion
relies upon the Convention to justify affirmative action policies.
Affirmative action is employed across a broad range of activities
but not all countries treat all areas to the same extent. By far the most
widespread use of affirmative actidn appears in Malaysia, ‘'where it is
applicable to government positions, private employment, business owner- g
ship, credit and land ownership. 1In Kosovo, it appears to be perv_as}v‘é as
well. In India, the policies focus on educational and government employ-
ment, in Israel on education. In higher education, it takes the form of
special preparatory courses, enrollment in which disproportionately helps
Asian-African Jews, but others as well. In the United States, education,
governmental and private employment, and the electoral process are sub-
jects of affirmative action. .'I‘here is also some private effort affirma- -

tively to integrate minorities on corporate boards of directors and to

~ encourage minority small business ownership.

286

<9y




e e Rt .._.._,__,_n_;“___.,___r_._, Ly 2 gy e T TR I TR I TS SRS A S AT LTS

In Nigeria, there are regional guotas for enrollment in higher
education that may be translated intd ‘ethnic terms. There is also re-
gional and, therefore, tribal proportional representation in governmental
positions.

We find no mention of private employment in connection with affirma-
tive action in India, Israel, Nigeria, or Peru. ‘

The results of affirmative action are generally that where it has
been employed, it has increased minority participation. 1In Malaysia, the
| Malay population has made rapid advances in participation in virtually all
sectors except that of business ownership and senior management positions
in private industry. 1In the United Staes, to the extent that 'scholars
have been able to measure, affirmative action has been found to be respon=
sibleCfi: marked increases in minority participation in managerial posi-
tions and the professions and for moderate gains in higher education. * In
India, scheduled castes and tribes have Substanéially increased their
presende in government positions, and .there has been a substantial'in-
‘crease in litéracy as well as participation in higher education. In
Israel, affirmative action is focused on education and particularly on
special tutorial programs preparatory to university admission;'where it
has been successful in affordipg access to Asian-Afrigan Jews, who are
economically deprived. ' o

In Yugoslavia, the Albanians in Kosovo, who. are a majority of the
population of that province, although a small minority of t:he entire
country, and who once were severely disadvantaged, now occupy positions
throughout the province to an extpht that discriminates aqainst the
nationaly numerical¥§ dominant Serbians, who are a mindtity in Kosovo.

Each of the countries that have affirmative action policies, except
Malaysia, also embraces legal doctrines and social values from which, at
the sa;e time, the legal and moral validity of affirmative action has been
opposed. In the United States, affirmative action has been advocated and
opposed on the basis 0of the Equal Protection Clause and Title VI of the
Civil Rights Act of 1%64. 1In israel, ?lthough affirmative action does not

derive from positive legal sources, iﬁ has been promoted on the basis of
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general egalitarian principles, which also have been marshaled to oppose
it. In India, the afufirmative action provisionq of t':he.C.onstituéion aré
fxcepti_ons to theﬂ provisions __i:hat secur-e.equality. In Yugoslavia, af;-
firmative action has been advocated to promote equality, but it has been
argued that it contradicts express provisions that secure 'equality’. Oonly
fin Malaysia, as noted above, is it enshrined in t:hec Constitution and
placed beyond the possibility of contraéiction.

The justifipations'for‘affirmative action in each of the countries

~that employ it ordinaril'y are \not articulated in a definitive way.

Thefr usually appear in the course\of d.escribihg or upholding pol.ic.i.es,'

sometimes judicial decisions, in scholarly commentaries, or political

discussion.

1. The justification offered perhaps most’ frequently is the need to’

improve the lot of deprived groups in soclety by redistribution of wealth,
income, power, and prestige. This appears in India, Nigeria, Israel,
Malaysia, .ind the United States. ,

.2. Sometimes affirmative action has been justified as a means of
righting past ;rongs. We find this justification in India, the United
States,\!ugoslayia, and Israel.

3.2 Affirmative action has been supported as a method of promoting
social harmony by reducing differences among groups. This reason has been
offered in Israel, Malayeia, and the United '.States.

4. Affirmative action also has been propounded on the ground that
traditionai measuring devices unfairly discriminate among groups . This
reason has been used in Nigeria and the United Sta;;es.

5. Affirmative action has been instituted to promote contact.'among
members of 'different groups, out of which learning and understanding
derive from one another, a rationale employed in the United States with
regarci to highez’ education. ,

6. In one countyy, Nigerié, affirmative action has been asserted as
an e:g‘pression of community as opposed to individual righté. )

7. In Israel, it has been justified as a means of buildi'ng self-

respect of groups who are held in low esteem.
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8. In Israel, too, the special affirmatiﬁe Qction that facilitates
Jewish immigration is justified as a means of nation-building.

Notwithstanding its justifications and frequent success in aqhieving
its objectives, many objections, practiéal and principled, have been
leveled against affirmative action. It is argued that='

1. It does not always reach its intended beneficiaries. In Malay-
sia, there are "Ali-Baba" front men. who nominally control businesses
because they are Malays, but ?hﬁfact }he real parties in interest are
Chinese br‘EMIopeané. This haé been seen in the United States, where
nominally minority-owned .businesses turn out in fact really to be white-
controlled. ‘ ‘ .J

2. Similarly disadvantaged groups and similarly disadvantaged
individuﬁls w;thin groups are not treated equally. For example, in India,
ggly certain disadvantaged castes have.received benefits of affirmative
action. Others said to be ¢qually disadvantaged have not. Moreover, in
India and Malaysia, only certain elites within subject groups ha&e in fact

-*been favoredé although official policies are nominally neutral among the
groups enjoying such benefits. v

3. A related objection is that distribution within each beneficiary
group has remaiﬁed as inequitable as in society as a whole. For example,
in the United étates, it has been Bssérted that wealthy black businessmen

or professidonals have received benefits while the minority'population as a

whole remains greatly deprived. :
‘4. It is argued that affirmative action philosophically contradicts

the ethos_pf societies like the United States and India, which favors
individual over group rights. - )
5. In societies where affirmative action is justified as securing
* compensation for those who. are victims of an earlieg oppressive situation,
it often helps those who personally were not Victimized at the expense of
some who were not oppressors. This has been argued in India, the United
States, and Israel. : .
6. It has been as;erted that affirmative action leads to éqo-

nomic or administrative inefficiency’ by placing unqualified persons in
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positions of responbibility. This has been heagd in India and the United

States. ‘. ’ o
o~ * . -

‘7. Where affirmative’ action is ‘advocated as a temporary measure, it
may tend to, become permanent. In India, it has continued with respect to
some Othef Backward Classes which now occnpy positions of power .and

prestige but insist upon continuation of the%proéram. It is anticipated

. by some: that the exper ience will ‘be the samc with - respect to Scheduled

Castes and Tribes where they achieve parity. Related to this is its use
on behalf of those (or their families) who are not disadvantaged but have
achieved equality with the majority group.

8. Affirmative action 'is said to disturb harmony And create back-. .

'lash, as has appeared in the United States in the cOnfiict between Jews,

United States,'Israel, and India. It has made a positive difference where.

other white ethnic groups, and blacks.® ,JIn 1Israel, there is conflict
between European and Sephardic Jews; in India, between scheduled castes

and others.

9. Affirmative action has been said to lead to low self-esteem of

Y

those who have been advanced pursuant to it, and
10. to lower perceived worth sof the beneficiaries by others who

question their ability to function in positions for which they haye been
A

[l

selected.

.
’

Virtually all of these objections have their counterparts in theé

Justifications descriped earlier.

In conclusion, we find that affirmative action is a device used in
many kinds of societies, democratic, socialist, authoritarian, consocia-
tional, and postcolonial in order to help minorities (or in Malaysia a
majority) previously .discriminated against to overcome disadvantige in
many areas of "economic, social, and political life. It has effected sone

chanée for some people, often many, as we find in Malaysia, Kosovo, the

" other géneasures have failed. It does not, however, ‘address the basic

structu;e of the economy. That is, an economically stratified ecornomy
stays that way, althouch some members of racial or ethnic groups ‘'who had

been confined to lower levels may obtain access to upper levels. Other
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eonomic and class injustices are not affected, at leaSt directly.

Affirmative action is generally ascociated with opposition to racial

discrimination, although it can become discriminatory itself. While it is

often thé only remedy, it is sometimes susceptible to distortion and
abuse. ) |
Affirmative action may be likened to a power ful drug that must be
used for a serious illness but should be employg‘d carefully to minimize
objections and facilitate the goals it seeks to 7dvance. The paper on the
United States indicates that in this country, of which this writer can
speak with some familiarity, it has been used appropriaf.ely and success-
fully. Whpre it has }seen the subject of l'it:igation before the Supr eme

Court of the United States, that Court uniformly and sensitively approved

affirmative policies. . The cases include Bakke, Weber, Fullilove (with .

regard to employment), United Jewish Organizations' (with regard to vot-

ing), Swann (with regard to schools). The Court has demonstrated aware-

-hess of the needs for and strengths of the policieg, as well as their

negative potential, and has generally arrived at a constructive balancing

4

of conflicting considerations.
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