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Economrc and polrtrca‘l hardshlps assocrated w'rth plant closure may be

easrly forgotten in the currént emironment of real growth, rising cdpacr- v

ty uLllrzatlon and declrnlng uymployment However plant. ‘closure is an-
.ongoing, chronic problem, Wwhich does fot d1sappear durrng times 9f
ecorfomic recoVery -We need-to consrder policy options, that recOgmze
- the tenaclty, speclal nature and 1nst1tutlonal context of this problem°

~

s

Collective bargalnmg appears to be the lnstltuélonal context in wh1ch
the solution to the plant closure problem is most likely to‘be found ‘Sipce
labor costs, work rules afd product1v1ty frequently are cited as. xéasons
“for closure,.collectlve bargalnlng appears to be the mecharﬁsm 1deally
‘suited to resolvmg these issues. However, critics of Collective bargalnlng
have emphasized that uniong have, onlyone obJectlve delaylng closure as .
long as posslble ’ ‘ ,

This study contains a new proposal on the use of collectlve bargaining.

.--;to resolve dlfferences between labor and management that have hitherto
; -resulted in plant closure. The proposal put forth by Wendling mandates

bargaining over the decision toclose, but incorporates measures that will
eliminate bargaining in gircumstances where bargaining is not likely to.
lead to a solution. Furthermore, limits are placed on the length of time
allowed for a resolution of differences in order.to encourage good falth
bargalmng and achieve a solution tHat will maintain prof1table opera-
trons and presérve jobs. . ‘ S

Facts and observatlons expressed in this study are the sole responsrbllr-'
ty of the author. His viewpoints do not necessarily represent positions

of
the W. E. UpJohn Institute for Employment Research d

-

- : . . RobertG Splegelman_

o N Director

“‘May 1984 . . - ’ vov




‘ The obJectlve of tlus study is to answer ‘the fo.llowrng, Juestions. First,"

' .what is the potential for bargaining to- -aJter the decision to close when
contlnued operation is'a reasonable alternative? Second, can bargaining, ...
over the effects of closure provide a reasonable opportunlty fdr workers ‘
_to mitigate some of the consequences? Third, have m agement and
.labor .used férmal contract - negonatmns to obtaln prot tions and to
develop solutions for workers and firms ‘‘at l'lSl( of. closure?" .

The question may be raised: Why the 1nterest in collective bargalnlng
as a tool to alleviate the plant closure problem? First, a s1gn1f1cant pro- * -
portion- of closures takes place in unionized facilities. Whereas a survey
of Fortune 500 firnfs determined that's2 percent .of the establishments L
were unionized, 66 percent of 'the closings lnvolved unlonlze,d T
. establishments. Second, the reasons for closure cited i m surveys ‘and court ‘
" cases, tend to be amenable to resolution, ‘through eollectlve bargalnlng
The above survey revealed that 21 percent of the respondents clted high
’labor costs, 17 percent listed price compemtlon from lower cost labor,
and’ 10 percent referred fo crippling unlqn work rules. Reasohs for ,
" closure cited in court cases have 1ncluded low productivity, high wages ’ /
“and inflexible work rules. Thus, there are a.slgnlflcant‘ number of in-
stances in which the reasons clted for closlng are topjcs that. have beer
and could be handled through' the! collectlve bargar;ung process.

L

" The plant closure issue must be placed in perspective, It appears to bea >
relatively infréquent event. For example, the Bureau of National Affairs;

reported that in 1982, a year marked by a deep recession, there were 619 .

. closures affecting 215, 525 workers ih the United. States. ‘Of these \
closures, 424 were . manufacturlryg facilities and .resulted in .putting .
146,900 employees out of:work; but.this represented approximately 1

- 'percent of both the manufacturlng fac1ht1es and the manufacturlng J
worlcforce ; o

.l(

' i
leen the nature of the reaso s fd‘rr closure and the’ magnltude of the .
‘ roblem collective bargaining may <be the most approprlate lnstltuuon\.
to solve the problem. Collectlve bargalnlng can address the specific i issues °

» R .
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(in a plant and may be atfle to tallor a solutlon that meets the needs of ‘
bot‘h arties,’ mahagement and labor. beglslatlon cannot possxbly accom-- . !

modate all.of ' the varied crrcumstances in which elbs_ure is consldered

o To understand and e!caluate the role -that collectlve bargamrng, could
play, both the case law that has evolved in the formulatlon of the Judlmal
lnteeretatlons and the actual contract provrsrons negotlated in major
collective’ bargaihing, agreements ‘are examlned Furthermoré several -

» rules and procedlures which have been propo, ed to facrlltate the deter- ~ *

¢mmat|on of whethLL there is'a duty to bargimn over the deClSlOH are

‘analyzed. - . [. St v T L N T

+ The’ examlnatlon of the ]udlClal mterpretatlon of the duty to bargain’
has found several. troublesome areas. First, substantlve tabor law has \/
" been formulated regard g plant closure based on “cases in whichlthe par- "
" ties to the dlspute ‘had got,negotiated a formal contract. The closure oc-
" curred almost on the ls of the upin winning the representation elec-
tibn. Thds, a détermination has begn made on the efficacy of collective
. bargaining resolving an issue even though theparties have never bargain-
ed. In fact;, the most recent U.S. Supreme Court, ruling on this issue oc- _
curred, in First National Maintenance Corrporatzon v. National Labor
. Relatlons Board, a case in which the partresdrd not have an establlshed

: bargalnlng relatlonshlp .

p

~

Second, there been the overrldmg ;:oncern wrth the termlnology

s used in"cases of di placement rather than with the outcome. For ex-

. ample, subcontracting Bas been differentiated from replacrng exmlng

employees with independent contractors. The outcome has been the

same, the process very srmllar but the duty to.bargain over the decisipn

dlffers A similar demarcation has occurred between plant closure and
relocatlon Lo . i - : . r'

Fotmal collectlve bargammg already occurs over plant closure; or ati:
least over provisions to minimize the effects of closure. The results of the .
‘econometrlc analysis of major collective bargaining agreements has '

. determined that workers at risk are not necessarily obtaining these pro-

" tectiohs. Variation in closure rates by ifdustry is not a significant: deter-
‘mjnant of variations lnrcontractual outcomes. Instead, the regresslon
estlmates show that the contractual outcomes are less sensitive to changes /

. in employment and lnstéad more: dependent on the bargalnlng power of

. theunion. ' , v !

ll . ‘ . . .

!
Due to the cohfusnon created by the case law and the lack of conslsten-- |
cyin the determlnants of outcomes of formal negotlatlons amendlng the Ve

.
v

N v
viii . . . . ‘
\ ' , v , -
‘ .
v . . . . , .
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Natronal Labor. Relatrons Act deflnrtron of mandatory fopics of

‘ bargarnmg under ‘Terms a%d other condrtrons of employment” to in-

“clude bargarnmg over the decrslon to close may be one. polrcy alternatrve
~.for the plant aosure dilemmma. There are positive and negatrve aspects to
this approach. One posrtrve feature is that coverage vg()uld be uniform
throughout the United States; A negative feature is that the Natronal
. Labor Relations Act covers only ‘those plangs and warkplaces where

. employe‘es have elected a bargainirnfg agent. Srnce planf closure is not

)

r-estncted to umomzed plants, - protectton will not, be affOrded in all rn- o

Stances S e : N T

o\ “,\ ! I .
- This monograph.kontarns a new proposal Specrfleally, the Rroposal

B

4 assum;:s that plant closure is a mandatory topic of- bargalmng Steps are .

rncorporated"that ensure’that actual bargaining occurs only ir"thode in-,
stances in whrch there isa real probablllty that bargaining could lead to a

- solution. However, rnﬁo insfance would more than 90 days elapse be-

tween the notice of closure and resolution of the- sityation, be it either a ¢
new agreement permitting contmued operatigns or closuré of the pl%nt

Neither management not labor have perfect foresrght Formal negotla-
. $ions.every two or three years' cannot accommodate all contrngencres
Equrty considerations suggest that workers be afforded the opp’ortumty

Y0 minimize earnings and/or job loss. Recogmzrng tHat doirig so.also im-’
poses costs on employers, the prqposal has been structured to be flexrble 5
and to expedite the bargamrng process . . . .
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Tam fully awaré that in, th‘ls era of automatxon and,onrushm
technologlcal change no p;oblems in the domestlc econqmy . .

\ are of groater Eoncern than tﬁose 1nvolv1ng job- securlty and

\emplo}rment stability. ~ : jg .
(Statemeﬁt by Justice Potter . Stewart in Frbreboard Paper .

Products Cbrporatlon ", “(Watrpnal gLabor Relatzons Board :-‘-"‘

(85 S. Ct\ 3985411 (,1964))

fThe scope of publlc pollcy relatlng"to plant leSure and. to
dﬁse work“ers' who .are displacgd, is still unresolved Should

ething more 'be done for. thq e‘mploye’es or requlred of the ' .'

employer after a facﬂlty closes” Befol;e it closes? Ate the ef-
“fécts ‘of closure _maihly short term and corrected by. the-

. mharket? Are there iong term cons'equehces" Could ooLg,ctwe

bargalmng pléy a greater rdle in solvmg this problem?‘ -l

-

' Thel‘e are three ‘ways 1n whlch collectlve barg,almng may
- mrtlgate the problems associated w1th plant clnsure Figst, .

Jud1c1al mterpretatlons of the National Labor Relatlons Act..

have held that’the eglployer must, negot1ata-w1th~ the umon .
a

" over the effects of dec1s10n to -cloke a, plant effects
bargalnlng”) Second, although the decision by the Umted
States Suprfeme Court in First National Maintenanee Cor-
pordtion v, National Labor Re[atrons Board (101 8: Ct:, 2573
(}981)) held that a firm need not bargaln wrth-the umon over

(“dec1slon b galnmg"), this ayenue has - not been cl.osed
completely d
.relocatlng one operatlon of a firm' ‘may. requlre dec1§1on
'bargalmng Third, a.union and employer may use the formal &
collectlve bargamlng process to negotla.te contract prov1s10ns

L RN ;“ i
. P . . ‘. “
7 \ . ‘,' ."" ! 1 L.
t . .
.

. "0‘*‘”

o’lltmtat ns in the omeon For’ example, ‘

PR

' '.

J ,,the dec-nsr,on t%close one plant of'a multiple; plant operatxon -

[P

. o l



g 'The objectlve of tlns monograph is to answer 'the follow-_j A
mg questions:. First,; what is- the Jpotentigl o bargalmn‘g‘ to
« altér*the. decisian to :close when contmued operatron is; af"_j-'f
e reaSonable alternatlve? Second ‘can bargalmng over the ef- B

1 fects of ‘closure” prov1de a’ reaspnable 0ppor.tuh1ty for ‘ _
170, workers to mitigate soirie of the consgguehices? Third, have o

;,\ . fhahagement and labor’used formal contract negotiatiofs to.

- obtain. protccrtlons and 14 develop solutlons for *worke‘“s a.ng_
‘e. flrm,s “‘at rlsk -of. clo’sure"” e :~°: ~ ; (I
‘ﬁ ? Pla\nt clo;ure is of’ s1gn1flcant4 leﬁlslatlyer inte est ’I’h_e .-

States Jf Maine and; Wlsconsm and the; Clty,of Phrladelphla o
_ -_4 . have cenacted leglslataon that prescrlbes necessary ac.tlon'by
. '°f1rms to clese.a plant, and 17 other- statgs had leglslatmn on’
' thlS 1ssue formally mtgoduced in their leglslatrvé sesslons be-r- ‘
.t tween 1979%and 1981 (McKenzw and Yandle 1982)."Califpr:, -
o " nid and Iltinois aclopted programsg in 1982 to, assist: worl&ersl
:1{ ' ) affecteq by plant closure and Rhode Island‘has.estabhshed a.
5 * “'special cominission to study the problems. caused by _plant
c osure (Nelson'1983). In 1983, tHéStates of Alabama,.COn-'o
T ncctrcut and New York algo acted to assist werkers dlspPaced
.. ? , by shutdowns -0f reloEatlons ([\fe,lsén 1\984) In ‘addl};on at i
N east four proposals have been 1ntroduced in the” )Urﬁt‘ed
| “States Congress in prekus sessions-'and the Nanona']
Employment Pnontres ‘Aet (H.R., 2847) was introduced jn--
‘bthe 1983 sessioh. Einally, employee stOck ownershlpplans té
purchase\establlsmnents thave been' facghtated by, léglslatlon*
and have been u\ged to'avert closure (Stern, Woed and Ham- .
. er 1979) In fact,: Wrntner (1983) Teports - that of’ approﬁb:, ;;',.

“v o /imate 660 employee buyouts, ony 2 have failed, and approx- e
_\' iy lmale 50 OOO‘Jobs have bee.n preserved through thfis pro- -
- cess o . ‘ t"

5 ' . - KO

» ,
oy As1de from the leglslatlve 1nterest in plant closure the ‘
. / top1c lS of pollcy mte{est because it rarses- sevéral compléx

o~ W . . " ' KRRV
L, v o ;‘,r . . ‘.



Y : R .' Introduction 3" \ '
o ph110soph1caf quEstlons about the course and control of /'
economic actmty ‘First, there is the question of whether the
_ rights of owrtiers of physrcal capltal should take precedence
"" over the rights of awners of human capital. Are firms and _
- ... workers equally positioned to respond to economic change? IO
- Second, there is the conflict between equlty and efficiency. Is
it necessary that individuals suffer earnings losses so that .
. corporatnongcan maximize profntsZ.Conversely, the mobility -
of workers "capital are both considered to enhance effi- -
ciency, but s‘ﬁ Id restrictions be placed on the latter and not |
the former? Finally, there is the role of government policy. If
. government pohcres -and actions increa robability of
closing a plant, can or should government pohcy be neutral' ’
towards the effects of closure?'

'

One such philosophical question arrses‘ when examining _
the unequal ability of firms and workers*to respond to - -
economic change (Martrn 1983). For instance, a firm may.” "
nrake-a capital investment in an industry.. Due to changing
market conditions, however the firm recogmzes ‘that -its
future fmancral health is at stake unless it diversifies or .
_changes markets. The firm Tedirects its resources and 1nvests, :
in a new activity, all of which may be done while 1t..1s still -~
engaged in, the original enterprise. In addition, ghe firm’s. .~
new investment may be eligible for favorable tax&atment\\

The situation facrng the worker is qunte drfferent The
. worker also invests in the firm through the accumulation'of .
firm-specific skills. Assuming. the worker recognizes that - i
"continued investment in the firm does not prevent displace-
ment, he/she faces considerable difficulties in repositioning
and diversifying his/her human capital. Time is required to ’
" develop new human capital before it can be sold in new
markets, whereas the old human capital cannot be sold as
. scrap in a secondary market. Fyrthermore, 1nvestments to
“broaden one’s humgn capital- areaxn given special tax treat-
ment, whereas investments to deepen it—such as investing: !

13 -
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. more in: one’s current obsolete skrll——are consldered tax
deductﬂale Srnce drverslfxcatron ‘may - be: necessary to. - w
. minimize the impact of drsplaeement ‘firms an wo.rker’s are ZRNEE
L unequally posmon‘ed to respond to economxcc ange. Tt

.

However it is necessary to?e the plant clojuredssue in- L
.. .. perspective. What is the magnifude of the plant ‘closure prob-
~ letn? Since no governmental agency is charged with record-
. < ing thk closing of-a plant or countmg the mimber of workers -
“directly affected, the exact magnrtude of the pIant closure
. 'problem is unknown Consequently, several researchers have '
usedsauxiliary data to infer.the extent of closure or have aty
© tempged to c0unt the. number. of closures and- workers im-
Lpacted N % :

‘ Bluestope and Harrlson (1982) aqd Blrch (1979) have used
) .. the Dun & Bradstreet data whrch are actually collected to
develop credit profiley of firms, to estimate the ‘iricidlénce of+ ¢
closures start-ups an relocatrons ‘The Bureau:of National
" Affairs (1983) has begun to tabulate the number- of closings,
.-but uses, a combination of newspaper: chppmgs, union. =
.+ reports and informed sources to develop their count of . .
. . closures and. affected .workers. Schmenpér (1982) ‘has : !
assembled data on'the number of plant closures in the l’970s

by susveymg Fortune 500 frrms gL' “

Bluestone and Harrlson S analysrs of the Dun & Bradstreet
dta indicated that of evéry 10" manufacturmg plams
t" | empldyrng more than lOO workers open if 1969, 3 had closed . __
- - by 1976. They also showed that the’ mcrdence of closure -
' acros%the four major regions of the United States was quite -
“similar during this time period (see table 1.1). In fact, the .
North Central region, which stretches from-Ohio North
Dakota, had the lowest incidence of closure (25 percent) and
- the South,: ‘which ranges from Maryland to Oklahoma had = .
the highest incidence of closure (34 percent). '

Y
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,’ . lncldence otClosure by Reglon s J

SR Among Manutacturmg Plants Employiog More Than 100 Fmployees T

e From1969andl976 SR ”’ L

B P g lncldenceotclosure

o, Ntlmber of plants Number i sample ot 1969 plants
.‘“Region Number ot states i 1969 sample pclosed by 1976 by 1976

Northeast'

North Central \ "j .

South
l " Wet

Ve

"I [ , . 4
’ . [ T ‘,\ I

o
o

4 576
KX
A0
1 155

i ,
12 e

. ! N

! ' t‘r

] 437

o

e
T |

v

I B

TOTAL '

IR 12449

] -

SOURCE Barry Bldeswne and Bcnnett Harnson The Demdustnahzatton of Amenca (New York BastcoBooks. lnc.. 1982 prlc ) 2)
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Blrch (1979) prov1ded closu,re\ lﬂforrnatlo lon ‘servrce:",
‘estabhshments, which is’ presented,. fn table 1

-closure on individuals is not likely to vary slgnlflcantly just’

: becal,lse itis a service estabhshment and not a: manufacturlng, :
.,faclhty vFurthermore two of the three key U.S. Supre'me

Court decisions. pertarmné to the ““duty to bargaln over-the’

decision to close a plant” have. lnvolved serv‘lce operatlons

- Theidata shown m table 1.2 1nd1cate a relatlvely high rate . .
‘of closure among large’ service eStabllshments, and a rate

that is quite uniform acrogs regions. Thus, *the lmpllcatlon
from these two tables is tha‘t the closure of firms is not sim-

- ply a reglonal phenomena but is p‘evalent throughout the

“workers is to consider the populatlon at risk. Risk‘can be

" United States. -, .

Another approach to counung the number of displaced .

‘evaluated along” several dimensions; mdustry, occupation,
gge, regiol of tenure on the job are valid eriteria. Alter- .-

. natnvely, severity of unemployment can irdicate a “risk

group.”’ For example, it most likely is a: reasonable assump-
tion that j8b loser$ who are assoclated with a decllnlng in--

t .dustr’y are at risk of mever getting'back their positions and-

. therefore of - being dlsplaced Individuals' who have been'

separated from their jobs for mote than 26 weeks also have a
dlmlmshnng proBablllty of returmng to the1r jobs.

The Congressnonal Budget Offlce (1982) has prov1ded an )
westimate of the number of workers in January 1983 who are

- at risk of being displaced. Job losers & were categorized along
s

the dimensions listed above, ‘with those meetlng the' cfiteria-
considered to be at risk. The results are ‘provided in table 1.3.

. The Bureau of Natlorral Affalrs (1983) reported that there - .

wére 619 c1osures dnrectly affectnng 215,525 workers in 1982

r .

4 " ' . .
. . R
. ) "
P A »
] . .
h .

plant closure research has tended ta: emphasize manufactur-
-ing faclhtms, ithe service sector has ’grown in impOrtance to -
" the. econom9 over the past two decades Also, the impact of .-
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i .“424 closures wefe manufacturln.g‘facrhtles and repulted ln\f
" putting’ 14?3 900+ ei ees. o;,rt of work ~Therg v ere . over;’

i
4

. mnlhon workers

‘ lntre@ctlon L R

e kN
DR i

v

establlshments etnploy 18;8
10:198 uy, sligh 1 percent
\ of the manufact gcilities and slig €ss than 1 p%rt

Tablel3 S

& ' .
Cotel T Estimates of Jobless Workers oL Ly
A “at'Risk of Displacement in January 1983 =~ ¢
D Under Alternatwe Ehglblllty Standards ‘ ," ’

PR

7 ; ....T"",

B L.l o Number of workers
‘Eligibility criteria * ! f "(000s) A

Vo ‘ o 7 .
} — PEE. 2 DR S 5 v T
Declmmg industry -~ © ' 4 e ‘880,

. Declmmg"oecupa)tron o . Co 1, 150, o

. More than 45 years of age . .. T r890
Decl,mmg industry ahd 45 or more years of age. ' 205 o
. Declmmg indystry and other unemployed in 5 e L
declining area, and 45 or more years of age TN ;395 ‘
' Declining occupation and 45 dr more years of age+ + - 280 I
_"More than 26.weeks of unemployme'ntl o K 560. - !

SOURCE (!ou];ress:onal Budget Office, Dislocated Workers Issues andFederal Opnons,. '

. Washington, DC: U.S. Government Prmung Ofﬁce, 1982. ThlS estimate, which is based on

tabuldtions from the March 1980 Current Populauon Surv’ey. also assumeés that the number *

. of displaced workers would not change between Decémber 1981 and January 1983, Thus,

these figures gre conservauve estlmates of the actual‘ggyres S
' ' ' Y
. \ ) ' K ¢ ! . '

Addlthnal ev1dence on the 1nc1denc-e of plant closure i is .

prov1ded by Schmenner (1982) who collected closure data for
the 1970s fronr Fortune 500 firms. During the 1970s, these

" firms closed approxlmately 8 percent of the plants that- had -

begn. in ex1stence at the start of\the degcade.? Although

‘ averages can'be mlsleadlng, less than ercent _ ee)gistnng N

‘plants:.of Fortune: 500 firms“were closed
whlch is cons1stent wrth the BNA. flndnngs for 1982 The 1n-

L . . . ,t))‘ s " . . v

. s o . .
. . . g ' ' . . .
, . f .
C18
: fa . C. . . " ! v . hy
- ' o M £ . : T BT . L, :
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LTS o A Introduction'_9~
ol c1dence of-plant: closure by fndustry as tabulat d by Schmen—
Ci 0 meris reported in table1 . AR
- ‘f/' "" Table 14 , e
e Percen(age of Plants’ ‘Closed in Manufactunng Industrles o
R o A m the 19703 by Fortune 500 Firms SRR
. . S o . Numberof “\alamber ~ Percentage
t Industry : ’ plants o closed | closed
" Food & Kindred Products 20) - 2074 .. 222 —d02. ' . ;
* Tobacc Manu'fadturers Qn . . \ 2.0 B | : 3.1 .
,T;}tuk%im Products (22) Coot T 38y 36 : 9.4 .
Agparel (23) . Ch 267 - 24 9.0 -
Lumber & Wood Products (24) > 401 . 30 - T, .
‘Furmture& Fixtures (25) . : . 183 S < TR B b 7Y
- 'Paper & Allied Products o807 60 ° . 6.6\ .
" _Printing & Publishing n . Y. 258 : - 15 : 5.8 ..
‘ “ Chemicals & Allied Products (28 v LT739 119 . 6.8 )
" PetroleurnRefmmg 29 T ' 1397 ’ 12 3.0
Rubber Products (30) : .o 494 L 38, ; 1.7 .
. Leather & Leather [Products an o 80 16 L 20,0
Stone, Clay, Glass' L - . .
‘g Concrete Products (32) ‘ 648 ' 44" 68 .
Primary Metals Industries (33) . 603, . ™ - g *
Fabricated Metal Prpducts (34) 947, . 89 9.5,
Machinery, Except Electrical as) -, T 1056, ; 75 ‘ I N N
Electrical Machinery, (36) ! '965 ... 8S . 8.8 —
. Transportatjon Equlpment 37 607 o 37 6.1 -
Scientific Instruments (38) * 326 -« 23 . 7.1
‘Mlscellane0us Manufactunng 39) v 212 7 23 - - 108 -
S - Totals 12,679 02k ., L '
‘o SOURCE Calculations based on com[iuter pnntout provnded by Roger Sphmenner '
. } - Atigust' 16, 1983. ' . P
NOTE: Two dlglt SIC, code in parentheses. ) - ‘ ¢
. c_ .
Ce It s obv;ous that there are- sngmflcant dlfferences in the .
estlmates of the magmtude of the problem. The analysis bas-
+ "' .ed on the Dun & Bradstreet data clearly s1gnals a.much .
higher rate of closute—over 4 percent of the plants closed .
. = each'year—than do the Bureau of Natnonal ‘Affairs and the -
- Schménner calcdlations, which mdlcate approx1mately 1 per-
. . cent of the manufacturmg plants are closed each year.:
v ' ~ , "
. . L
A | :

O

ERIC

Aruitoxt provided by Eic:
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‘condltlons the potentral polrcy responses. Although Schmen-

‘ -dependent sources, they appear to be consistent; conseéquent- .
"y, these estimates\w 1ll be accepted Therefore, the analysis’
of this study will be ased on the assumption that the closure-

ner and the Bureau' of Natlonal Affairs are derived from.in-

“of a ‘anufacturing facility i is'a relatrvely infrequent event

'As the United States economy moves out of: the reces-’

'sionary conditions-that have plagued it ¥ince late 1979, there . '
may ‘be a- tendency to forget about plant closures”and the T
dislocated workers. The number of closures and the ranks of . o

the dislocated always swell durlng recessions, and the

‘assimption mady be that the economrc TeCOVery wrll solve the

ES

problem. . A . o N

~ This vrewpornt does not recognrze that closure and..
dislocated workers are. chronjc problems. ‘Some plants are

going to .be shut down even while the economy is in a ‘period
of sustaJned gsq'owth and consequently, workers are always

going t6,be disjocated. Incentives that operate to corcentrate .
‘the impact of closuré on the older worker, or the immobie,
will continue during recovery as well as recession. Consumer

demands also change through time. Some industries will be
growing and others will be declining. Since the‘most efficierit”

. lgcations for broducrng the new products may. not'be the

'same as for the old products, and since the skills required
may not be 1dent1cal _this process of changé usually will

.generate some d1sloca\tlon S R

A more concrete example of this process is offered by the .

res¢arch fmd‘lngs of Schmenner (1983). He determrned that
for major firms in the 1970s, the average age.of a plant at

clositig was' 19 .3 years-and the median age ‘of closed'plants"
' was’15 years. Fully one-third of the plants that were closed

were only six years old or less, and two-thirds'of the plants

were modern single-story structures. Thus, the exrsténce of a\.

':10 htr"ddu'ctiou, B S / -

, The relatrve accuracy of the estrmates is ‘more thah an_‘_ L
... academic- questlon because the magnitude of the problem. -

i
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.new plant in a commumty 1s not a guarantee that the .
workforce will nofibe displaced by a plant shutdown in the ° R
near fufure. Furthermore, although- the” average size of all - o
plants in his study ~was approxnmately 490 employees, the =, .-
Aaverage employment ' size of plants opemng 1n the. 19708\was R
approximately 240 employees o N

o

The questlon may" se Taised: Why the 1nterest in collectlvg
bargaining as a tool'toalleviate the problem of plant closure.
and, dlslocated work rs? First, -a s1gn1f1cant proportion of v
closures takes place m-'u'momzed facnlmes Whe;reas 52 perﬁ \{ K
fcent Qt;ct:e facilities’ surveyed by Schmenner were umomzed;

66 percent of the closings involved unionized, facilities -
(Schmenner. 1982). Second, ‘the reasons cited for closure in ' e
surveys and in court cases tend to be amenable to resolution . ¢
thiough. collective bargaining, Schmenner’s survey revealed "
"that 21 percent of the respondents cited lngh labor rates, 17..
ipercent listed price competition due to lower cost labor, and

10 percent lndlcated crippling union _worg rules. (Multnple
‘Tesponses were permitted.) Reasons cited in court cases have

inel ded low productnvnty, high wages, and- 1nflex1bl work -
rulg Thus there ‘are a significant number of instances in

whlch the Teasons cited for closing are’tqpjcs that have been .
‘and cauld be handled through the collectfe bargalmng pro-  *
cess.

, s-,@ich (1981) has arg‘ued that desired social goals could be "
achieved -more efficiently through bargaining rather than ~ .
regulation. Collective bargaining ‘can address the specific ' .
problems of the plant'and ‘may be able to tailor a -solutjon .

that meets. the needs of gall ‘parties. Legislation canndt
possibly accommodate all of the varied cnrcumstances in - ~
which closure is. being considered. Sometnmes the-best solu- .
tion for all would be the end-of produchon In other cir-.
cumstances; changes in Wages operahng procedures and the’
?msnon qf respons1bnlmes would result in profitable opera-
iorf and .cottinued employment. (Wintner’s (1983) stu'dy
documented one situation in which a 25 percent cut in wages

y A ¢ T o
. BERA ¢ \ . ' . & 4
B o . : . o e A
-~ . .
» . . B <

. " .l . . N N ‘v

.-
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and changes in Work rules were necessary to - make the
employee owned Company competitive.) Furthermore, if col- * °

lecttve bargainirig could.lead to profltable operations and
ntmued employment, $ome olde.r workers would not’ be " ‘.
ced with the, prospect of : seekmg new: employment whlle' ‘
( ‘possessing outdatted skills, nor would the economrc 1mpact
‘on the communlty be as severe.! A
The reasons listed above su'ggest that not only may the. -

N

lant closure problem be amenable to- mltlgatron through«, g

- ¢ollective bargalmng, but usyll coll’t:ctlve bargaining may be o

more consistent t‘)-vrth .institutional a’nd political cons1dera-l o
- tions than direc

" we need to be concerned with more than economlc efflcrency '

, as we seek solutlons to.problems. = - °. N

v  If we are to develop a useful theory for matchrng‘ .
, . _thols to problems, ‘then the criteria- used for ¢ o
" gvaluating the match must reflect not only efficieh-
iCY. cOns1derat10ns, but also the managerial, 1nst1tu- coot
tional and political factors that determine the &ffec- = ..

v "-trveness “of. policies in practrce (p. 132). | : o

The other area ofgoncern of this’ monograph relates to the oo

“labor-market. Research on plant closure has.paid little atten-
. tion to the .actual functioning, of the labor. market and

y whether the proposed polrcres arealesigned.to correct market

~ rmperfectaons JInstead, it has tendg:l

theme, the reemployment experience of dislocated workers.”
_ The method of analysrs usually has been’the case study. Bas-
+ " ed on this research, ‘policies for, alleviating the observed .
hardshlps assocrated wrth closure have been- proposed ’

hsues that have not been addressed or have been drscussed

0 only casual_ly rnclude the relatlons‘hrp betweén compensation

, schedulés . and estimates of earnings” loss.” Compensation

- /schedules also could af‘feat the structure  of severance pay.:
‘An -addfyional jssue is the dichotomy between large local "

Y labor markets and small local Jlabor markets Another

' . vt s -L ) . ”éal . N ¢
v, ,‘4,,' D T T L } 4
RV e tee s e N B ' .
re oW e e ' . . ‘ N . .
A TN, . . % ,
. . vt ¢ i
Lo o o . : .
A PV N . o . v
' e .o . r . .
3 .
\ ! ! ‘
'

egulation. Bacow‘(1980) has written that - "~

to concentrate on one' ’
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N munresolved issue is whether .gompensatmg wage. dlfferentlals
| exrst for the pos1t1ve probabllu' of a plant closure.. R,

The outline of this monograph is as follows ‘Chapter 2 ad-
dresses the functlonlng of the labor market in the presence of .
plant ° closu:e * Specific ", _ topics: - mclude. componsatxon
schedules, estirhates .of earnings loss ‘and the {tructure of .

., severance pay; small and large local labor markets; and com- o
- pensat1ng wage -differentials for the probablllty of .plant =~ o«
'clogure One other labdor market issue, the impact of closure -~ *
" on older workers, is treated separately in Appendlx A

Chapter Jisa dlSCUSSlOl‘l of the jUdIClal mterpretatlon of " .

“the duty to. bargam over the decision.to close and effects of
closure. Also analyzed are the related i issues of -plant: reloca-
tion and transfer of work. Chapter 4 discusses gulde'lmes, :

" .- rulesand tests that have been proposed to facilitate the deter-
mmatlor?‘ a duty to bargain over.the deClSlOl‘l to close An |

-

alternatedroposal also is presented in this chaptér, THe em-?
pmcal examination of the extent of bargaining over this i 1ssue
is presented in’ chapter'5. T synthesls of the several aspects.
-of this study and the concl sions are presented in the fmal
' chapter S T
v . ) L , 7, ' ' - ' o L. ' Y
 _NOTES i . -

. . S .
~- ! h g, : 9 [
N .

1. Bluestone and Harrison (1980) asserted that the provisions of the gax 3
code have provided indirect incentives to construcL_‘ew facilitiesrather - 7
than’ rebuildingvor renovating older facilities.“These incentives include:
(a) not treating land as a depreciable asset; (b) differential. treatment df ¥
, new and. used facilities for purposes of accelerated depreciation; (o) tax
sredits that encourage the purchase of a newer_ vintage of tools and
machinery; (d) tax deductibility of plant’ closure costs; (e) the specnal
treatment of industrial:development bonds; and (f) tax. deductlblllty of ‘

. many of the costs of homeownershlp . , ' e e

¢

) ’

M

. 2. Note that using the BNA calculation, the average numer ‘of employees
"in the manufacturmg facilities that closed was 348. The average number .
of employees in the- typical. manufacturmg facility in the Uniteéd' Stétes ot

l’ ~
Lt
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. was 63 leen that the BNA data set basncally was collected by eans of .~ .
- -riewspaper clippifigs, there mdy be a. b1as to 1he1r figures that understates
" the number of closures and- .overstates the avena'ge size of the closedf o
- fac1llty The closure of a smaller fac:llty s1mply may not ‘be’ reported.
T.he data on closure may be confused at times with Business fmlures v
", For exaniple, appro&nmately 17, OOO bus1nesses falle,d in1981. Busmess B
. fallures are defl ngd as ‘‘concerns d1scont1mlled folloW' g ass1gnment .
: voluntary or invo untarylpetltlon in bankruptcy, attachment executlo.n, L
o foreclosure, etc; voluntary w1thdrawals from busmess w1th known loss
' to creditors;-also enterprises, involved i in court. actron such as receiver-
‘ship and reorganization or” arrangement which may or may not lead tol o
' d1scont1nuance, and businesses m:){lng voluntary compro?lses ‘with -

*, treditors out of court.” (I"Jmfed States, Statistical Abstract, I, 82-1983) '
. Thus, the deflnmon of busmess failures. is broader than that of plant.‘
B closure whlch is the closmg of a plant establlshmen_gter company

3 This calculation was based on information conta1ned in.a computer"
‘" printout prov1ded by Roger Schmenner to'the author

4/ The role of collective bargalnmg in allev1at1ng the plant closure prob-

* lem was exammed in;more detail in late 195@s’and Early 1960s. Examples
include’. the’ research of Klllmgsworth (1962) ‘and ‘SRultz. and.Weber
$966). At that time it was felt that ‘‘collective bargaininj by 1tSelf camiot, N
Mully solve these; problems » (Killingsworth,_p. 210). Shpltz and Weber
.+ wrote, ‘It has been asserted that collective bargalmng cafinot change the .

.,. economlc!hmate, that it can only réition the sunshlne— r the rain as the

" case may be. ... . Tt should not be concluded however’ that collective -,
barga1n1ng has or will ay only a‘ minor, role in ad]ustments to
L technolog1cal and econom change " \p. 46). R N
o ‘ ‘ ‘o
ot ¢ .' .
’ - o A .
‘ | | \ . .
S .
- « ‘¢
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Introductlon e
: ot |

- Plant, closure is cons1dered a s1gn;f1cant problem by séme .; B
pr1mar1ly because of the labor market impacts -of its after-. L ST
1 ,;math earnings . losses, long spells’ ‘of ‘'unemployment, and -
altered career expec ations. The publlc pohcy debate has
‘revolved around whether d1rect policy 1ntervent10ns are re-
qu1red to correct these labor market 1mpacts (Gordus, Jarley /
‘and Ferman 1981) ! Naturally, there re different v1ewpomts ‘,v.'f .
as to the s1gn1f1cance of, the problem and whether any-solu- o “ ;
\tlon is poss1ble that w1ll actually 1mprove “and not worsen '
condmons in the long L :

Some ret:ogmze that d1sloc'ated workers ar’e

ex ante and ex post protectlons are in place Spécifically, it is
asserted - that wages paid to workers contain a cOmponentf
which compensates workers ex ante f3r the dif ferential prob:, -
 ability of being dlsplaced (McKenzie 1981). Furthernjore, ex "+ "
post protection is afforded for those losing their.jobs, .even =~ .

" as a result of plant closure, thmugh unemployrgent compen- |
sation, Mpreovgr aﬁy attempt to alter the decision. to, close S
would 1mpede ‘the free, movement of capital an{ lead’ to mef- A N

ficient outcomes (McKenzle 19’79) ST K \\

. Ev1denc§ used E‘Su@o?f d1ret:t mterventlon i ludes the
initial and long term earnings losses experlenced y workers - .
" asa rCSlﬂt of the closure (rJacobson 1979 en et al. }QSI) S

y -, , . . ! ‘a_l ‘
p f LR v vy _‘,ﬂ ' R . . L
w - . . “ ' B . L N P

. ‘ ' ' o i
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ll,

The 1ncreased 1nc1dence of physwal andﬁar mental health im-
palrment among the dlsplaced %lso is. used to argue f0r 1n-,_ :
- tgrvention (Kasl and Cobb’ 1979) Furthern’lo ‘there is the .
perspectlve'that workers and-firms, are unequ lly posrtloned

. to dlverslfy to meet: changlng econormc c1rcumstances (Mar~ ,
L t1nl983) IR A S TN
' ' There: also is- conslder‘able corfcern w1th the prp/cess of
o closure Companles arb thought 1o’ be’ actlng 1rre5pohs1bly

‘ " K :“_ and unfairly when profltable plants are, clqsed because th} |

resources can “beé -inwrested more profltably -elsewhere

related,issue is ‘when plants are ysed as “cash ¢ows’’: pro
" from the plant are not Teifivested in that.facrllty but are, used,
elsewhere, and e.ventually the’ plant*ls clbsed Reluctance to.
_ provigde: advance notlce of’ the “Closire’ also is criticized
‘(B a:'lr;ton and Harrlson 1980) thwerseby, some adopt thg
st that the. decision*tg. close, is .solely . a management
prerogatrve ,and 1ntervent10n, Such as bargamlng with umon

) representatlves, is nelther apprdprlate nanecessary

ks T As we: conslder therplant closure 1ssue, the | questlon ‘we
' must attempt to addres ' Assdmmg closure is'a problem
requiring 4. public pollcy 1n1 i 3 ow can pohcy‘-‘be't:on-f[
.- structed so that its disfuptive impact 1 limited, yetit is effec- -
tive at correctlng the problem g ,' fiore, it rmn’lportant to.
1nvest1gate the - functlonmg of thé Jabor: market in order to
“understarid the basis of the und¥ irable effects and-to, deter-+*
' mlne if protectlons are m‘)laCe and-if they are adequate

e
IRV Three labor market 1ssues will'be addressed in'this chapter
"~ The first is the structure of compensation_schedules, the [,

v . fesulting estlmates of earmngs loss and the equrtable struc-
" ture of sevérarice’ pay. The secon~d is the, d1chotomy ‘betweenr
"- small and large local labor markets, wrth 1mphcat10ns for the
... job search of-displaced workersi The final one is the notnon
.. of equahzmg dr;iferenhals (ex ante ad]ustments) and’ its ap-

phcablhty to plant closur:e Numerous othér 1ssues do 1n- .




.m' .

fluence’ the debate, but an exhaustlve treatment of them is

beyonti the scope of this study o -:‘ ‘.
- - Compensatron Schedules, gaarmngs Loss
: ‘ and Severance

-1 '
»

The. compensatlon schedules used by firms is not a toprc
that has generated significant policy interest. It is. rmportant

"in the case of plamt closure, howeyr, ‘because the type of the
scompensdtion schedule may affect the: estimate qf the earn- -
_ings loss and the structure of an equrtable severance pay f0r-

" mUIan. !, Lt .

"Lazear (1981) suggests that flrms may deslgn efflclent

compensatron schedules in which workers do not receive a.

wdge equal to the value of their margmal product (VMP).
The usual assumption is that the wage of the worker should

qual his/her marginal product}vrty times the price of the -

| Th'e ancﬁamng of th'e' L‘ébdr Markét‘,’n_ R

ot

—produet-*-Lazear contendstbat—:bpay&—ﬁer—ﬁrm#t&enter—m—*——-——

to long term wage-employment relationships which pay
workers wage rates less. than their VMP when they are

junior, and more than therr .VMP when’ they are senior

- employees.”” (p. 607) The motwatlon of the employer .for

this schedule is that it should reduce shirking by workers and
. mcrease employee attaohment to the firm because they w1ll
" not recelve the. hlgher wages later on if they are termmated

Cmow.t U iR \ ]

An example of the type of compensatlon schedule con- -
sidered by Lazear is presented .in figure 2.1, V() is’ a
representatlon of a‘worker’s valué of margmal product over -
. time. W’t is the schedule of reservation wages: for the.

- worker, the minimum wage at which the worker will supply
. labor to the firm. W(t) is a wage schedule in which the pre-
sent. value of wages-paid equals thq resent value of VMP,

Wthh is, the schedule*V(t). The worker beginning employ-
. ment, with the firm should be mdlfferent between bemg com-,

e “y
., s
N . T
; -

. ‘ U o



18 The Functromng of the Labor Market ; L

pensa'ted accordlng ﬁothe w‘age path represented by elther
V(t) Or. W(t) For purposes of analysts, 'we will use th1s

+ sghedule as representatlve for the entire firm, such that dxf' o
. ~ferent points. along the’ horrzontal akrs represent workers

.,'w1th dlfferent tenure. B
P s e - Figure 2,1~ . BN
e il - o 4 . . “‘ E ~ .
Ve » ot ' ..' - \ ! /
v . . . :
* * )
. h W}(t)
;_4
' W'e
* .v V(t) s

Imphcxt in" ghis- form of compensatlon is employment S

. through time ', which is the.efficient,date, of retirement.* At -

this tenure, the worker'has been’ fully compensated for the N
below VMP wa«ges~recerved earljer, and the’value of his/her "

: i work with this firm is less than; the value.of h1s/her time

" away from “this. firm. However, if the employment'COntra otis’
I broken prior- tO T, thé worker has not been fully COmpen- v




[ A .o.‘

‘ o The Funcnonmg of the Labor-Market 19
: N e ‘
sated Plant closure is one example of breakmg an 1mpht:1t L
- contract. Thus, when this’ type of compensatron schedule 1s_',
used, an implicit obllgatlon is created from thé firm to the"
~ worker. The firm has “‘defaulted’’ to the worker because the' .~ +
worker has invested-in the firm during the early stage of .. ..
', tenure by accepting a wage less than VMP with the expecta- .
* tion- (condltlon) of being . paid ‘back by recerving a wage,_"
greater than VMP in the latter state of tenure w1th the f1rm 5

I AT ST A
: ’"’35 ;
Y' e

An examxnatxon “of, f1gure 2.} 1nd1c3tes the nature of the e
earnmgs loss. If V(t) also represents the likely next best alter- -
natrve 1n the labor market for tle displaced worker, ‘the'in-. -

" itial earnings loss (L) will be L=W(t) - V(t) The .earnings
. loss for.more senior workers will be greater than the loss for'
less sepior. workers.. This’ relatxonshlp is reasonably cons1s~.’.'-
- tent w1th the findings ‘of Holen et al (1981) who determlnedl‘: _
that men ufider the’ age of 40 suffered a'13.4 percent drop in .
~ earmngs in the first year after. closure whereas men over thé;'f-: o
ot age of- 40 suffered a-39; 9-percer¥t—drop mearnmgsL e

[

. The earmngs loss of workers can;be analyzed fur er, as 1s '
presented in figure 2:2. Assume the worker has been With the o
fsem t* y¥irs when the plant closes: This worker’s spot’ age’
is exactly equal to"his/het value. of the marglnal progduct.’ ” ‘
vaen that s/he has been working’ wﬁh the'firm sinece t, the - .
"worker, has “invested”’ an.amount’ equal to the area AVW AR
-and the firm has 1mphc1tly agreed to payw'back an ambunt
equal to area ADE. Assuming that, V(t) represerits the. next
best employment 0pportun1ty, there is no rmmedlate earn- - .'

1ngs loss. T TR . TR w
L Assume there is a,nother worker whose tenure thh the .
. firm is t** years when the plant closes: leen the same cir- .l~

cumstances as in the previous example, the initial earnings .
loss will be CB, The firm has borrowed the amount AVW ‘
' repaid area ABC but stilliis in defau]t area BCDE / -

‘The more semor worke" sl hkely to. suffer the greater 1n— ‘
o ntxal wage loss, but the llfetrme earnmgs loss,of the Jumor

l ' ;)ﬁ‘:.'




: 20 TheFunctronmg of the Labor Market R S I
‘worker is: sxgmﬁcantly greater The wo&er w:th tenure t* has Rt
'not been paid area ADE, ‘whireas the lifetime earnmgs loss -, “*
~ of'the worker thh tenure t*" is CBDE, whxch is' the smaller.g
_amount. . e - s
g .. ~. . . ',"M . ) "’ | } f’.,

S .+ Figure2.2: -
' L ° L ,,‘ ' .
7‘ . R
’- ’ »\ . e B
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Th analysxs of earnmgs Joss is conslstent wnth. the.

ates developed by: Jacobson 1979).. His ‘analysis
monstrated that earnings over the' course of the
' _.worker s lifetime rose as tenure in'the job increased, reached .

N amaxrmu atseven: years of tenure, and. then decreased with\ s~
addmonal arspf tenure ‘The principal reason for thls fxnd-

ing is that those mdnvxduals with greater tenure also tend to .

' have'fewer wyears, left in the labor force, and therefore the
- compounq:d effect tends to 'be smaller SR AT

)

' . . « . . \ R .
‘ . e — S : -
Y " | - B . . . 0 v B
.
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Thus 1t is necessary to. consnder t’he two aspects of wage -t
loss There i is the transntory wage loss which 'is the difference ', N
“in thé wage that one is able to obtain after closure: relative to-
- the previous wage. The second is the permanent earnings loss =
due to the interrupted work h1story,, whr&h changes the earn-

‘mgs profile.-In addition, there.is the-wage loss due toa spell
of unemplgyment' that may. follgw closure LR

“The usual dlagram of earmngs loss is resented m frgure Iv’
2.3, /The dlstance MI)I in figure 2.3 corresponds to-CB in’
flgure 2.2, -whlch is the transitory earnings loss. The ysual -
.estimate of earnings. loss is. the.area of MNP which. cor-, i
resporﬁs to tlge loss-incurred unfil the worker attains his/ her - :

[former earnings. However ‘as J acobson cl!rrectly pointsjout,

the real area of interest is MN? which measures both the °

_\transitory loss.and’ the loss asso, 1ated w1th a ‘dnsrupted earn-. - |

- ings schedule. -~ - L

-‘An addmonal pomt needs to be made in regards to flgurej S
.2 Muppose a worker is at tenure T when the faclhty closes,/ -+ .
". The measure of wage loss would be ED. However the firm = :
has no mellClt obligatiqn to the worker since it has fully .

vrepand what \it has borrowed. €o versely, thetworker at t*

/

-would be judged to have suffered' no‘immediate wage loss, s
although the lifetime earmngs loss woqu be at'a maxlmum .
Therefore, exammatron of the‘dnfferences in the wage receiv-; = °
ed. pre- ‘and t-closure as -a’ measure of policy necessrty '

" would lead to mapproprnate judgments about instances in_ "
- which' there may be the teed for. remednal ct.ron '

\

~.'The frequency of thns type of cpmpensa 1on schedule is

‘unknown. It may actually take the form of job laddgrs in
wh1ch the marginal product expected increases less than the -
wage as one mt)ves up the ladder. Furthermore, other im- )
plications arise ffom this type of schedule: For mstance, itis .,
hkely thaf workers demand that wage ‘schedules correspond :
more closely to the value of .the margmal product in firms
where it is anticipated that closure is more llkely Converse- )

4 '
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iy, flrms that are rlsky undertaklngS\ have the 1ncent1ve to

stabhsh a schedule whlch dewates .cons1derably from V(ﬁ P
¢ N
) h ' i [ . .. Jr. o . : o .w " |‘ ’ . ) ‘ ’ ~7_.'.“ ./
B - g4 - Figure 2.3 N o el
. . . -y
e ’ ' 1 : ' }‘l
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- . . Earnings Losses Caused by,' Plant Closure P
' ey = expected earnxngs profile of workers wxchouc oo L
. .planc closure ' - , R L
o : v e, » earnings of workers dxsplacedﬁ'planc closure % .L' ‘ .
- o ¢ =- tirne of closure’ ‘.6 ' . k
‘ . Lo ! ' ’, f ' ) i 3 1
v . Sy
Although the, measu,ed earnlngs loss may b‘e somewhat of -
* . anartifact of the compensation schedule, workers who have

worked less than T years for this firm do indeed incur,an . ©
earmngs loss’ 1f their employment is termlnated Lazear has N
'shown-that a lump-sum payment is a mechanlsm to’ fully
compensate a worker whose accumulated compensatl nis

O

ERIC

Aruitoxt provided by Eic:



less than the accumulated value ol‘ hls/ her margmal product -

, .as the result of the. term1natlon of an employment contract.
One form of a lump- sum payment is seyerance pay, which .
has been 1ncorporated in plant closlng le‘%latlve proposals

Severance pay is the compensatlon glven to a worker who
- is terminated. The connotation assoc1ated with it is that the
leaving is mvoluntary and perhaps unexpected For example,
' Severance pay is given to workers who are excised whereas . .
" pensions are paid to workers w"ho retire. The usual presump- ..
tion is that severance pay is given to ease the pain afd to tide
the worker over until somethlng neéw can be found. followmg
the. 1nvoluntary se jon. H6wever severance pay also can ..
be uSed as an incentive, and as a form of defer.red but earned Y
compensatron Finally, severance pa;gcan be used as a deter”
rent to cLosure All four of these uses have d1rect bearing on
. the plant closure. I

A key feature of the employment .Ie at10nsh1p is that both

parties are bound by certain rules, llgatlons and expecta-
- tions, with one expectatlon be1ng continued employment
For instance, Hall ( 1982) determ1ned that 51.1 percent of all .

- men are likely {0 work 20 years or more for the'same firm.
© When the expectation of continued employment is Aot met . &
-and where perfgrmance of the employee has been abovecer-'
tain prescrrbed levels, the implicit contract has been v1olated
" To mamtam _respect for the implicit contrdct, a payment is ..
made to the work ithat indicates that management is ending '
the contract reluctantly - . R

* The second - role that the sevesdhce payment can lay 1s';
that of an mcentrve . Consider the case of plant closu%e As
wworkers become aware that the plant is to close, they may -
engage in jOb search in order to find alternate employment B
They may do this to get a head start on all the otherg who

. also will become 1nvoluntar1ly lard off or because the'yxfnay
be aware of . spec1f1c opportumtres B v




' '»-fzm The Functioning ofthe Labor’Market
Workers qurttrng m order to f1nd other employment may i
.+ ot be'in the. best interest of the firm as it attempts tq-con- - L
.-, tinue production: untll closing. Those with the best alternate -
* ‘employment. opportunities also may .be the most-: skllled
 Thus management may offer an attractive sgverance.pay "
‘'schedule, but-only to those workers whd stay until the plant S
. closes._In order to majntain the most skilled workers, who -
- % may also be’ the* most - experienced, ; the ‘severange ‘pay -
B chedule is pos1t1vely corrélated ‘wrth years of experlence,
. suchy as two, -weeks of pay for ef" ery year of experience. In this .
o s1tuatlon severance pay is- an incentive to stay, ‘but. w1th a

4 “ ' very real cost to the wgrker if's/ he leave/s before the plant is
- clo .

he thlr.d role t {zt the sever. nce payment can play is, that
a

L 10_ deferred but. arned eo nsatlon (Lazear 1981, «1982)
. and Stoikov (1969 The conventlo,nal schedule for severance
pay establishes it as.a posrtlve linear functlon of the number ‘
. of years workéd, For é«xample, legislation . proposed in ‘-
- ' Michigan sought the fo}lowrng form of severance payment. .
, ““The séverance benefit shall be equal to the average weekly .
""" wage of the affected employee multlphed by. the number ‘of .
‘ full and fractional years for which the! ‘employee ‘has ‘been
.. employed. i Adoptlng I.azear’s, formulatlon, this proposal = "
. wouldn fully ompensate workers for the deferred butun-
" -pa1d mpensatlon LT . e

. )l'almnlng-f1gure 2:4, the conventlonal proposal envisiopls
‘a séverance pay schedule suggested by tAB. However, if ope
objective of severance pay-is to fully compensate wotkers for
the 1mphc1t .obligation, the severancg pay schedule shoul
. take the form ‘of tAT. .The tAT schedjilewould result in the
" severance’ paid to d worker. whd has T years of experience . - -
¢ with the firm when the plant closes_bein 'the same as the -
paymeént to the person who retires normal y zero.*

~ Why‘would a firm ‘use a.compensation schedule such as
th1s‘7 ghe argument is- that it 'would red(ge sh1rk1ng Why

- ' - . \
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would th' firm. concern 1tself w1th maklng a severance pay-:

ment? Agarn it is the importance of maintaining the‘amplrcrt*-
contract:'Reneging on workers by leaving them with.a com- °
pensation deficit woufd make it v1rtually 1mposs1ble for

firms to implemgnt thrs type-of schedule in the future. Firms

would then have to devise an alternate metHod, which may . . J
be more costly, to police workers and to riinimize shnrkmg IR
Consequen y, lthere are advantages for both the’ firm and Sy
employ ass0c1ated w1th severanée payments AR ' J !

4
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Tenure with Firm

The fourth role of severance pay is to 1ncrease the costof . .-
closrng a plant such that closrng may be the. costlier alter-‘ ' h
‘native. This role seems most approprrate to the circumstance
when the firm is consrderrng relocatlng the operation, The
firm must compare the cost qf continuing operations at the
old site with the sum of the costs of closrng the old site and L

producing at the new site. ‘ | . Vo
‘ C {
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Cons1der t;he follow1ng slmpllfxed form&atlon Define the %
cost. of cont1nu1ng operatlons at the old s1te as Co, where ‘

co_(z f10+ EIWIO)/(l+r)l -

| and,where' B A ': a . j" L

3 : ’ Co . . . v

z Iflo/ (l+r)l is the drscounted présent value o future \

L 7‘ N o

= - " nonlabor" factor of productlon at the old
L faclllty costs, and ‘ ..
L {,/(H-r)l is the d1scounted present value of future,' B
labor costs at the old faclllty

Defme the cost of clos1ng the old s1te and produclng at the
new site (over the sgme tlme horlzon) as Cp, where

A . o ) -

Cp = XCO+ XCD + Slo + erm"' (E Wlpr‘" E f1p)/(1 + r)l

AN

. ! .

“ and where. . |
Xco is the frxed cost of clos1ng down the old faclllty, and |
ch is the f1xed cost of %tartxng productlon at the new '
facility, - .. o . e o

v 'and- SRR : |
‘ o fip is the d1scounted present value of future nonlabor' ‘
S factor of productlon costs at the.new faclllty, and

-

) W,p is the dlscounted present vaJue of future labor costs at-
the new facility,’ and ' o 5

| Sjo is the severance oblxgatron to the workers at the old,“ ‘
facility. - ‘ . . \ ‘ .

S ObV1ously, relocatlon will not take place unless Cp<Co, o
. but W1p<Wlo s1nce fewer labor resources are likely to be




/ used per unlt of output Wlth regard to nonlabor factor of /
) productlon costs, f,p.. fm, s1nce capltal is’ belng su‘bstltuted
/ .
for labor Assumlng f,p- fios: the problem becomesx%‘

[(2 (Wl(, W,p)/(l + r)l]> (Xco+ Xpn+ S,o)
‘Therefqre, as Sjo is 1ncneased it becomes morl'e unllkely ,t,kat
wage. savmgs at.a new:location outweight fixed costs of .. -
“closure. Therefore, mtreaslng the severan:%\obligation of the

-, firm raises the pdobability of cp>co, jch would make.
the r°élocatlon uneconom1cal . |

Vil -

lt is obv1ous that there is-a confllct between deslgmng a
N severance ay schedule that fully compen&,di es.wor @ fo
deferred compensation and a schedule that imposes sighif
. cant costs on a f1rm if it decides to close ay The’'pattern
that ‘closigs appear to.follow is that the actual closing.is
preceded by a significant length of time in- which employ-
ment is reduced gradually. Due to senxorlty provisions.incor-/"
porated into bargalned “ontracts, those” remaining, at the
. t1me of closure are the most semor employees

Conslder afirmin Wthh the followmg workers; categorlz- '
ed by years of experience, ' are employed and eligible for-

o ...

se'veranoe pay when closure is announced S

Lt

L e T

. \(e;l';g of l‘lumber of - ! Severance Ea,yment "
"+ 'Experlence Workers "', Schedule\A "N Schedule B E
/ ° R T
R ¢ \(S) n $80600) : 1$4000
C 15 4 - ’ 45,000 - 15,000,
,100 10 o '20,000 £T20,600, 0 -
s . ,.5 50007 0 5,000

! g;l‘otal slso,ooo,, $44,000 " *




,‘Veta&lce payments under Schedule ‘calculated as~ - .
WO weeks «of average pay for every year orked where thé = -
average‘pay is $200 fér. two weeks. The formula for Schedule
Bis desrgned to’ compensate for déferred’ earmngs ‘Conse-
uently, two weeks of aver’age earn1ng§($200) are payed for®
year worked up.to-10 years, at whrch time the schedule
=y s to. $200 (lO+(1’1 = t))for each year, worked miore *
L than 10wears.. T, the effrcrent re‘trrement tenure, equals 21
| years in this ]examplet As cap ‘be seen, the severance payment ‘
" owed by t irm under A" ($150 000) i8 s1gmf1cantly greater - ‘
= than under ,000), and. therefore, Schedule A 1s much
- more. lrlcely to deter a closure. ' p \ S s
o - Small Local Labor ‘Markets TR
L e Versus»Large Local Lal)or Markets - - } R

.o . ‘v

X 3

The key element 1n~the plant closure debate 1s tlre
s Y reemployment expenence of those’ workers. who' aré displac-*
' ed. Recogn»lzrng that the problem is one of. scale‘, the publijc
tr policy proposals have tended to 1nclude only- flrms employ-
<. .. ing mofe workers than some P! e{mlnéd size. This" ap- -
SR proach, ’tho’fxgh may 1gnore circ mstances of the local labor
'+.  market, e v R ‘ s

- “The cohcern is whether 1he ocal labor markgt approx-‘
1n1ates a perfectly. competrtwe labor market. Are Workers -
hkely to have alternate employfnqnt opportun1t1es‘ in \that ‘ ‘-
area? Or are real ‘alternatives going to require, relOcatron to ‘.
‘another labor market? Are wages going to be competrtrve, or
.+ does the closing’ of the one plant dt:press the’lébor market’

' wage level"

TN, » ) ) "
R { the' local market is relatlvely large as ev1denced by
o * / numerous employers -and’ therefore numerous employment
' opportunrtles, the market may approxrmate the competrtrve .
odel. No change of residence is necessary to access new op- *
p ‘tunities; perhaps only changrng commutmg patterns is Te-
qu-lred Furthermore, since t~here are~many employers, no
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one employer can estabhsh a wazge scale Numerous em'plo‘y-'
- ment opportunltles enforce the competitive sett1ng of wages "
, ~ because’ if; one, ‘employer - deviates .too far frqm - ‘the -com-.
S petltlve wage, workers w111 leave and accept new.employment

Opportun ics,

"b".‘. . ‘.(

.- A small local labor market may not proxrmate the - o
perfectly col’npetm e mod'el The local markét may not pro-‘ N

“vide the range of options. necessary s@ that- workers .can

‘ change ]Obs ‘without’ undue expense. » :Instead, job’ mob1hty SR

wo may entail’ relocatlon to another ‘labor market.® Further-. .

R " more, offe employer may act as a monopsomst demander of .. 4,
labor, paymg ‘workers alower wage.than’ would. Be paid ina- 7
S c0mpet1t1ve market.'® Jacobson(1979) - determlned that
. . +- lifetime earnings losses resultlng from a plant closure tendto -,

‘ RE

be inverstly related to the size of the localJabor market

' . Th the clg sure of a. plant in a large local labor market
g . may ‘r‘?ot refuire dlrect intervg

hlghly mobile among a number f-alt atlves Thé’lncentlve
~ to bargain‘over the decisiép to clds
to the numerous options available Relocatlon to find alter-
.ate employment is not as hkely tobe necessary. Conversely,
sﬁ" that same plant closed in a small ¢othmunity, relocation

‘may be necessary. Specqflcally, the market will not functlon

o as hypothesrz,ed because the. COl’ldlthl’lS necessary are not pre-
+ . .sent. Workers i in this circumstance may have argreater incen-
tive- ‘to obtain relocatlon~ allowances through’ the collectlve :

barga1n1ng contract grant more concessions 'to - keep the

\' : . plant open, or as Wintner '(1983) - ‘has shown buy ‘out thei"".
" 'plapt so that it can cont1nue operating. . ;-./ AR S
py ‘

The. difficulty. is -in developlng ,an adm1n1st1;at1ve

/ “framework for . determlmng whether the condifions for a - "

smooth functlonlng fnatket are present or not. When is a
~ closure a serious problem.in a local labor market? The ‘usual

employees to be subject to the statute. Obv10usly, the scope
_of the problem depends on the size of the local labor market

N v L ‘ ' . : N '
> . . . ' S
> e : . *
0 ' C . vy 39 e
. . ' eero L el : ‘ T
. G ~ '
. - L , -
- , e, ' . . .
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tiori ‘becatise labor can be-

&lso may be limited due

approach is ‘to require firms w1th more than 50 of 100
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t1ve of the- condrtrons mz,nhe local labor market B
. mpensatmg Wage Drff rentlals .
- ‘2 ;ExAnte Paynren ) S f L

A : : i
The closure of a facrhty wrth 100 employees ma‘y be rnc.onse-

quentral in"a corrimunrty of 250,000, whereas it would be”
devastatrng in a commumty ‘of 5 000 U g Lj.

Thrs comparrsomwould suggest that Qane approaCh mrghtf'j.__'
" be to ‘conveit the numer of -employees affected to a percen—..;,'- :
tage of the local labar. force."This also is. problematrc because, -
“the size.qf a facility can ‘be-a variable. The result: could be.

~ that frrms would nat establish. facrlrtres that exceeded ‘the,
) perCentage threshold A notch would develop: at this poln

but this approach would be more: acceptable than one tha
automatrcally covers ‘all firms exceeding’ some Si 1rrespec- o

The the0ry of compensaung drfferentrals‘was 1ntroduced
" by Adam Smith who obscrvedgthat e types of ]Gbs Ie-
because the wdrk-“.

qurred greater compensatron than off

If the theory of compensatmg wage dlfferentrals applres to"f,‘ ‘
plant closure workers employed in firms in whlch there is
greater likelihood of permanent closure would recerve acom: - .
..pensating differential as part of :their wage (an ex anfe pay- -

- C‘

Y ment) . That differential would é’nake their expected compen-. .

sationi in"that’ firmr equal to thie compensation they would"vf.';
receive in-a firm ‘with more stable employment prospects, e

- «workers wauld Tequire, no addrtronal nolicy consideration

because they already have been fully' compensated by the _“,“.
- firm, McKenzre (1981) asserts that workers are sO” compen-- -
| sated v . - .

".

Bally (1974) utrlrzes s theory in~ devxsrrfg waige and,.".j'?
. frrms He writes, “‘To_attract. «
) workers, the’ flrm must pay’ a higher wage if there j is some

employment strafegies_

posrtrve probabrlrty of unemployment than 1t would if

L4 . -l‘ _‘,

v ‘ ; I T T . : ,. B
LT I A - / ' L’ “
L . . ) , : ; . . . . B

A

c.07 ' everything, else bexng equal. If this.is the case, the affected - |
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.

':A ‘employment ‘were guaranteed” | (p 38) Abowd and

o Ashenfelter (1981) found ev1dence of compensating’ differen- e .

- tials" for workers in mdustrles in which layoffs were an-, .

~.closure anticipated unemiployment? Baily (1977) wrote. that'
. workers ‘‘are assu

: _ pattern-or reputation for the firm-is established.”” Differen- + "
“tials resnlt fropl accumulated knowledge, but the reputation " -

.- ‘workers to-the spccrflc experience because there is no future.
‘*-employment opportumty with that firm in the local labor

';‘(tlcrpated Hofdmg other factors constant, they. foun’Erthat
. the value of the differential was drrectly proportnonal to the
. fextent of annc;pated unemployment ' S

There area- number of questrons relatmg to the relevance

.].of the theory of compensatmg wage-differentials' to. plant

closure; ‘First, is the permanent layoff resulting from plant .

d to have ‘an: expectation about the -
irm. " .+ This -assumption’ is " ap-
fns have a- history of hiring and firing: a-

layoff "policy -
proprlate wher.

developed from plant closure cannot, be. applned by the

‘-imarket. That is, there is no'opportumty to 'recontract "-‘ x
~ theé firm. Therg i is, however,: the opportumty to recon
~with another firm in the same mdustry T

" Second, in the theory of: compensatmg wage dlffetentlals,
how do workers obtam mformatlon about an attrlbute of the S

- workplace’ or ‘the flrm‘? For example, an employee can- -

+,~.observe the degree of workplace hazards and attempt ta. ob-

N enV\schm reliable estimates of the di

deveIOped in the futurey o

tain a new wage reflecting those conditions: However,(rnfor- Cad
“ mation .about plant - ‘closure.” has been s0° scar¢e- and .-

' “fragmented, as is evident from chaptelk thiat it is difficult to'~ =
tlal probability-of - ' x

Schmenner’s (1983) analysrs, which found one-third .-~

closi

Hisof el sures bemg of plants less than six: years ‘old, *suggests E
" that a large elemont of closure is random, which makg:

vestnmatmg the necessary dlfferentlal very tenuous. Since the
policy mterest in this issue is léading to'more data bemg col- oA
lected ‘more rella.ble probabllmes of closure may be
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assoclated with plant clqsure to be 1nversely rél
snze of thé local labor market. Pohcres that do not recogmze -

pS'CS l' "l l.'O‘ [e . oY 0 v

The local labor market 1s a key determnnant of t" €. 1mpact -
'of closure .on workers. -Jacobson - found ‘earni Josses

. -losses of workers. The tendency to emphaslze 1n1t1al l‘osses@.,‘;;
. “rather than’ permanent losses concentrates attention on the - -
. ‘older worker:when, in fact, the worker in ‘the middle of his' -~
.+ career ‘may. be most severely 1mpacted because the inter-. "'
- .-rupted work, hlstory deCreases the expected hfetnme earmngs:"' .

to' th\a,., |

these dxfferences may be.oneroys 1n some instances-and in- . |

needs to be flexnble sO that it can’ be adapteél to: the local cir-
cunistances. .- - R 3 Py

4 oA N

- »*'adequ'ate in others," which suggests ‘that the. pohcy approach -

Flnally, the theory of compensatnng drfferentnals probably ' “

+ ;does, not hold'in the case. of plant closure, The inability to

~ recontract with a closed firm coupled with the difficulty of .
oBtaining reliable estimates of the differential probabllnty of

- @osure make it-unlikely that ek ante. prOtectlon is afforded
workers. One possibility. is tQ encgurage recontractmg witha -
ftrm that has a. high probablllty of closlng : :

In conclusion, because the 1mpact of closure depends on
the speclﬁc circumstance$ of the workers,” the firm arid the'
_ labor market, a uniform pohcy may. be successful i in some in- .

Ty

-stances_and delelr.rmus :in_ others. Collectlve bargaining;

whrch Tﬁ/\ts nature is exlb‘l and sensmve to local.condi-; .

tions, may- bea ] mlly acceptable way, to make«adjustments;‘, '

to some labor m ket outcomes \ . LV
T - N D ;-\ Ao :
f} i ‘ R
ST : B AR A
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1. There have been twov major types of plant closure pohcy 1n1t1at1ves. .

The first-has been to- prescribe the'behavior of: firms intending to close
" Advance notice, contlnued wage payments, and severance-payments to

' workers and communities are elements of this type of 1n1t1at1ve‘ In some

;-
HIEN

-

‘,'l'

" .

: .2 The reader w1ll note that accordlng to't

©o
P

e

.

ERIC

Aruitoxt provided by Eic:

respeéts tite purposé of these requrrements has’ been to-make closure so

,pnerous that firms would not carry through with a threat of closure. T

.second t‘lpe has been to develop assistance pmgrams.for those workefs

displaced including job clubs, retrdining, job search skills and relocation.. '_ '
Thns approach has been adopted 1 more frequently by: mduvndual states, e
= srnce it'has been thought that the more prescrlptlve types of governmen-

tal action w0uld place a state ata conl _et1t1ve d1sadvantage for economlc

development,purposes L K o ’ Lo

".only equals the value of the marginal plioduc f the last person hired.
“This assumes that workers are homogeneous and are working witha fix-
ed and identical ‘capital stock. However, there aredifferent joB ladders
within a firm, employees have dlfferent responsibilities and they are not
necessarily working with the same capital, whlch requires dev1atlons in_
compegsation. Lazear’s analys1s addresses the long run compensatlon
schedule within the firm. . N

3. Lazear, develops the model further by demonsl‘ratlng that firms w1ll

e economic thedry', the Wage .

L

develop comjpensation schedules that are ‘'of this shape, but the present e

value of W t) is greater tHan that of V(t). When the éarnings stream’is

greater than the productivity stream, the cost of shirking to the employee

mechanisf. His analysls has .other, interesting implications for pfant
closure, but our presént concern is w1th the lmpllcatlons of this sch
, for the measurement of earnings loss. - o . .

~ i l !

increases, so the compensation schedule essentially becomes a polli:jng
le

i

4, Abraham and Medgff (1983) assert that a deferred, comp.ensatlon 'f : '

schedule requires that the relative protectlon against ]ob loss,also grows
- with length of servlce so that. frrms are not perm1tted to termrnate

‘workers once wages exceed VMP. In fact, they found that writtén provi-

sipns specifying seniority as an important determ1nant of layoff priority -*,

are assoclated with a reductlon in the vul-nerablllty of senior ‘workers los- e

lng thejr’jobs.’ , .

S 'Lazear (p. 609) descrlbes thls process as follows The firm has

defaulted “since ‘the frrm:essentla‘lly“ is ‘borrow,;ng from the worker by

+

.




- .

"

"W
3 i,

mor:e than the VMP when 6ld.” -,
The relatlonshlp of the shape Df the earnlngs profile to the shape bt

Value of. , o j' . e M '

MArginal
.Product

'h’ " v - ‘;' ' 9" S Tcnun v&th Flea’

" This approach 1s flawed by: the fact that anyhme the worker ) V(t) ex-,
ceeds W(t).paid by thé firm, there is the incentive™ 10 leave fhe firm, A~
~firin would not adopt this type d‘ schedule because (a) it does not reduce_' '
shlrklng, and (b) it- does not- increaSe ‘employee atf&ehment "Thus, .
altfrough one can envisjon the situation in which the worker is in debt to
" the firm; partlcularly ‘when there is’ srgmficant firm-spec1fic trarmng, thls :

" type. of schedule does not satlsfy any. of- the motivations of thb flrm

6. The 1n1t1al earmngs loss'i is not stnctly a result of 'Lazear 's fOrmulatlon
For. instance, ‘AWachter and Wascher (1983) use ‘a mOre general age- .
earnings profile and also derive’ an Jmn‘ledlate wage loss that is the dif-! -
‘ference between the ‘wage paid and the opportulmy Wwage, Furthermore o
in their formulation, the early waggwith. the firi is less than the. oppor-'
*"tunity wage. The distinction is that “their age-earmngs ‘profile is the result ..;
*.af job- spec1f1c human capital. The implications of this profnle may dif-, -
' fer, however, and, depend on the finkanclng of the Job-spec1fic tralmng i

7. This wording is taken from Shbstntute for House Bill No. 4330 “A Bll&
‘to Provide for ‘Community Preservatlon ‘and Recovery After a
" Employer Closes, Relocates or R&luces lts Operatlon."’ (1981) : “

8. Of course this i lgnores the ];ole that pens1on payments play as. deferred '
compensatlon v : - . -

/

9. Bally (1974) incorporates moblllty costs in hlS model of wage and
employment variation. He stresses the role that moblllty costs play ih the
"decision’to change jobs and that mobrllty costs vary by training and the
local labor market. : , '

lO A perfectly competitive market also isa precondmon fof payment of -
an equalizing differential. Lo . : :

. ' s v
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R S ~--~;‘The Duty to Bargam
. Chapter 3 o Judlclal Interpretatlons_»_‘,

A "i.s R

: _ Introductmn

The Natronal Labor Relatlons Act (NLRA) was; enacted Lo
intorlaw-in 1935, It forms the basis of the legal frameworkp SRR
for collective bargarmng in-the prwate sector in'the'United = -~

. States. An admlnrstratlve agency, the National Labor.Reld- -
. tiohs Boai‘d (NLRB) 1s charged w1th admlnlsterlng the terms'-‘-ﬁ BT
_of the NLRA. ‘;{ AR

The Natlonal Labor Relatlons Act prov1des for the rlght. R
- of workers to organize and select a representative to serve as i
" their exclusive. bargaining agenf. The Act also imposes ‘‘a
... mutual obligation of the employer and representatlve of the ‘
', employees to meet at reasonable times and confer in good
.faith with respect to wages, hours and other terms and condi-
tions .of employment L Because Congress did not" speclfy -
what constitutes '‘‘other terms . and. condltlons” in detail, - =
there has been considerable uncertalnty as to what actions , .

i  afid prachces are covered. by these words. S s
- “Wages, hours and, other terms and con trons of: émploy- R
. ment’’ are mandatory topics of barga1n1 , They cannot be y
. changed unrlaterally by. either party to. the collectlve bargain- .

.1ng contract. Mandatory topics must be negotrated to 1;n L
passe. If unrlateral changes are made prior to- impasse; an.
unfalr labor practlce is commlttedzf However 1t 1s in the caSe—

! l . . . 1 .
3 . . .’ - .
. “‘, P : /! Lo R VR



‘. 36 f !udicialIlnte'r'pr"etations‘ el
by-case determmatron of whether an unfarr labor practlce o
~ has_ been: comm;tted that the NLRB, the Circuit Court of Ap- .

. peals ‘and_the l}mted States Supreme Court’ have- decided
e .what aCtIOIl_S and | practlces are._mandatory toplcs of bargain-

" The evolvmg case Iaw of collectlve bargammg over plant
. closure mcreasmgly has changed the ‘economic, con,sxdera- »
- tions brought into the ‘dnalysis. Arguments’ supporting no
duty-to, bargam over: the d fsiqn-to close have moved: from :
‘the rrght of managementt run busmess as it sees fit (the

. core of entrepreneur)al CO] trol), whether tl\;r/e'asans are
Hhether the¢“ economic .

‘prrmarlly economic in. nfture,® to
. ~ reasons are- amenable to ch\ange through collective bargam— '
" ing.* Furthermore, the concepts d1scuss'ed have advanced to
' .~ include not only the capital investments by the,owners of. the
firm, but also to include the. human cap1tal investments made
.b the employees . , R s \ [ER

’

he - 1mplrc1t assertron in the former arguments is° that
economic efficiency is maximized when the use and move-
'ment of physical capital ‘is unconstramed (McKenzre 1979)
The implicit contention in the latter arguments is that strict. .
economic efficiency 1gnores those costs which are borne by~
others as a resu]t df the firm’s actndn——the social costs——and" \
.. considers only those costs borne by the firm (Coase 1971), -
.+~ Consequently, what is effncrent for’ the firm may not be effr-
. ~ cient for s0clety - o b

' Y

_ . Bargaining over the decision to close’ a plant presumably

could mcorporate ‘both prtvate and social costs in the deci-
. sion calculus so that- 4 socially. eff1c1ent decision could be
. - reached. Conversely, batgaining is not eostless. Imposing a
‘ duty to bargain over the decision to, glose in all partial
closure circumstances -could_ result in a socially inefficient -
. " solution if the extra bargam Ng . costs exceed th benefits

. from bargammg R ’ e}

;',l , \ .
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A There are two types of noncontract bargalnlng over- plant
,closure decision bargalnlng and effects bargalnlng Accord~
! mg to the 1nterpretat10n of the. Un1ted States Supremg Court

S

ﬁnere 1S No duty tp bargain over thé decision of the owner to B3

~~‘close down the entire: operatron of 4 firm.* Recentlrrt was

3

»;-1,estabhshed that there is no; duty to bargain over.the de.clslonv )

"..Ato close one plant (faclhty) of a multiple plant (faclhty)v‘

) operation but there Isa duty to bargaln over the effects of ;

-'\{'cloSure. s IR B A

]

“The labor law: concern1ng the duty 40 bargaln over. the' ‘
declslon to part1ally close an opgration has been descrlbed as-

a. econundrum (Helnsz 1981). Thls descrlptron 1s ‘most. apt.

{-The law generally has- recognrzed that the: owners “of firms 3
" place their capital and their. llvehlfood at rlsk and., hould be

free to take the actions necessary to protect t%ll‘ mvestment
. and to generate a satisfactory return: £oweve

is cognizant that employees also placd- their. humhan' capital

- and livelihood at risk when joining a firm. To some this con- ,
"flict between phys1cal capital and humian capltal thay be'an .

issue of equity versus efficiericy. Thusg, it is to be expected

that the National Labor Relations B ard and the Circuit -
) rt of Appeals have, reached different: conclusions on.
whether J‘the mutual obllgatlon of the employer and the. -

frepresentatlv"e of the erpplbyees to meet at~ reasonable times
and confer ‘in good faith with respect to wages, hours and

otfer terms and conditions' of employment’’® alst" 1ncludes ; |

Lo-

" birgaining over part1al closure’of operatrons

he United States Supreme Court inits rulmg in I? rstNa-

- tional Mamtenance Corporation v. thtonal Labor Rela-
- tions Board (101 S. Ct. 2573 (1981)),/d1d not totally resolve ‘
the issue.” The Supreme Court held there was no. duty to .
bargain over gl; declslon to close one part of an operation -

under the National Labor Relatlons/Act However, evep the

Supremé'Eourt’s ma r1ty 0p1mon ‘states as limitations tHat 4

(a) F1rst Natlonal M‘anrltenance Corpora‘tron “had no rnten-

. . "ni / ¢ s v 3 ) '

R 4 - N .
o . ] .o \ﬁb& .. v‘l‘, T " .. .
v . .

. T - . ) :

N 7 - ;

Lot

the law' also




‘--vtron to replace the d1schanged employees or fo ‘move the .'
‘ operatlons else%vhere,””’ and (b) the ‘“‘union was not selected

@‘
2
Y

5

. as.the’ bargarmng representative until well after the petl-t*

e

.~ tioner’s economic difficulties had begun.’’!' Thus, the umon.ﬁq
~ “was not the source ‘of the f1nanc1al difficulties, nor. could it
‘be expected: that the union could effect thanges to allev1ate

-

L _the difficulties..- -~ _ . - L B SRR 4

] ust1ce Stewart wrote almost two decades ago in h1s con-
;currmg opinion in Fibreboard Paper Products Corporatzon i
V. National" Labor Relations Board (85 & Ct. 398, 411

| :' (1964)) that “no problems. 1r3j1e domestic: economy are of -

[

Vo

-

: o

| “nterprise. It usually is argued that the unfettered movement

1. of capital is. necessary to ach1ev1n economlc ‘efficiency. The

Py

-greater concern: than those 1nvolvmg job, securlty and

employment stability.)’ This- statement \probably has never
been more appropriate thaf now. The economy of ' the-

United States has been undergorng a gradual structural shift

and back- to-back recessions have exacerbated the perceived

decline.- Perhaps most-important, the plant closure prOblem o

will' not go away durmg a ‘sustained. economic upturn

" Schmenner (1983) has determmed\that there is a long run -

process underway in which manu§acturmg will-be sh1ft1ng
from larger establlshments to smaller ones :

Th1s chapter exam1nes the eff1c1ency and equity arg ents
.associated with ‘the Jud1c1al interpretations of the gy to

bargain over the decision to close or relocate a part 0f an

- most efficient allocatlon of reso rces occurs when capital is

Y

+.free to move to its most profltabl e. But a related question . "

should concern the investment in human cap1tal Would th1s
'investment be less than optimum when workeérs are experi-

encing frequent earnings losses due to closure? Will there be

a reluctance to undertake f1rm-spec1f1c tra1n1ng?

Although the profit maximization ‘motive leads to the

- most efficient allocation of resources, there is the recogni-

RS t
T . '
. .

. .
‘ . . [



'_assumptron i¢ that the redrstrr
- some will gain, at’ the expense
. “potential equity 1mp11catrons of the redlstrrbutr \

‘plant closure orrrelocatlon. Speclflcally, becau

mvolved in’

able to d1vers1fy and reposrtron more easily than :
‘firm may be maxrmrzmg prOfltS at the expensek
~losses. of 1ts worke : , . .

rkers, the

- been proqosed to solve thrs conundrum and puts forth ane

1

proposal

Judlclal Interpretatrons N ‘[

The conundrum surroundlng t( duty to bargaln over- 5
o plant closure has resulted from'the, confhctmg decisions that (-
"~ have been rendered by the Natio:

the Cll‘CUlt Court of Appeals and

ver, ~.these are' :

firms are E

- the National Labor, Relations Board has ‘emphasized Section . ‘
" 8(a)5 which defines the refusal to-bargain collectlvely ‘with

‘_=ogher,,t‘erms. and condition of employment. (Sect

the -elected, representa?ives ~of *the employ;es as an nfarr.p
- labor practlce The Courts, by and large, have stresse

ing the actions and activities that fall under’ the, defig

Consequently, competmg 1nterpretatrons exist.

) The queStron oﬂ‘gtéargammg over the- decrsron to close a
plant to subcontr

work or to move work from one plant

JOET NN SRR S oL o ‘ | LV

~ and suf portmg the duty to bargam Based qn thes 1t,may be .
o posslble to estabhsh a. per se- fule—the- assi ‘
J'rrghts—that will result in maxrmmpg/the p! uctron of
-goods and services. grven that social costs are acco modated :
*The next chapter exammes alternate: per se rules thal\ha\s |

lLahp Relation§ Qo FANG\
e United States Supé\iﬁ"_c ‘
| Court The cases have been decide by relying ondiffereny " .
sections of the ‘National Labor Relations Act. Specrflcally," R

\
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\ i Jud1c1allnt rp;etatlons o L

to nother hlnges on whether the pract1ce falls w1th1n the . S
d flmtlon of wages, hours and other terms and condltlons of,
employment If it does, then it is a mandatory: topic’ o .
* negotiation. However, just because it is'a mandator§' top1c
“does not mean that dgreement must be reached. Instea ,'7 ‘
_there.simply must be an attempt at good faith" barga1n1ng
The first case presented here (Borg- Warner) established this' =~ -
.. principle. The"followmg cases deal spec1flcally with. plant'

- closure, subcontractlng and movement of work 1ssues, and ‘
'whether negotlatlons occur dur1ng the course of a contract or .' J Lt
while bargaining over a new contract. The descr1pt10n of the

. judicial developments below is not an exhaustive examina- -
- _tion of. all the cases pertaining to the interpret ions of the
duty to bargain. Other studies, such as Swift ( 74), Helnsz‘
(1981) and, Mlsc1marra (19§3) have already pr ded these
Nattonal Labor Relattons Board V. Wooster g I
. Division of Borg- Warner Comoratton PR
“ (78 S. Ct. 718) (1958) e L

.
K . I y

The Un1ted States - Supreme Court de 1ded th1s case- in"’
1958 The crux of the case was the dlstlnctlon between the
duty to bargaln over mandatory . tOplCS as opposed to per-
mlsslve top1cs . ey

/.

Borg-Warner Corporatlon rattempted to 1nclude tw}
" clauses/ in* ‘the collective bargaining ' contract "it.'w
_negotlatlng with the United Automoblle, Aircraft and

Agrlcultural Implement Workers of Amerlca ( AW), the
-certified representat1ve of ,the employees Onte was- the
_/“‘ballot”’- clause which would require a prestrrke secret vote
of all employees om' the company’s last offer. If the -
employees reject the dffer, the companyewould have the op- -
portunity to amend the final offer. The other ptovision Was a-
‘‘recoghition’’ clause which sJan attempt to exclude t,he v
*International Union of the UAW and recogmze only the 'f b
UAW local as the bargalnmg representatlve . .

L]
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The ‘union rejectedb
sayrng each was total

: L\
‘strike, the union gave i

‘and 'signed an agreement incor-

porating both clausés. The International Union filed unfair -~
atlonal Labor Relations Board. .
citing unfalr labor\pracnc?es wrthln the. meamng of Sectlon,,_-,‘;,[‘ :

" labor. ‘charges- with ‘ the

8O- N

“"The Supreme Court ahalyzed Secuon 8(a) (5), wh1ch \
defines refysal- to barga1n collectrvely ‘with the represen-.; N
‘tatives of the employees, and Section 8(d), which requires . -
barga1n1ng aver: “wages, ‘hours and other terms and condi-. .. .-
tiohs of gnployment » The Supreme Court 1nd1cated thlatg
“the duty to bargain is limited to the subjects. of wages, hours ~

and other térms and conchtlons of employment Further-
- more, bargaining can take place over other-i issues, but at the
d1scretlon of each of the parties. =~ :

| Mr. Justice Burton wrote what has become the def1n1t1ve .
rule on bargarnlng Mts and obllgatlons surround1ng man- :

%datory and permissive. toprcs of bargalnlng
i .But that good falth does not. llcen he employer to
o refuse to en\r into agreements. orifghe ground that-

,, jthey do not \nelude some proposaliwhich {s not a- -

: mandatory subject of - bargaining. 'We agree with -
* the/"Board that such conduct is, in_substance, a'
refusal to; bargaln about the subjects th are within
the scope of mandatory bargaining.’ This does nat -

r}?n that bargaining is to be confined to.s

, jects. Each of the two controvers1al clause is
-"»ldwful in itself. Each .would be enforceable if
' agreed to by the unions. But it does not follow that ‘
because the company may propose these clauges, it

~ can lawfully insist upon them as a condltlon 3\ L

agreement.'? s
. a 'QI .' “"‘“ “ . 51

A‘._'A

J“dICIal Interpretatlons 41::

] I,ballot and recogmtron clauses' SEBTI
“unacceptable;  ConVversely,’ .Borg-- "
‘Warner Corporatlon in 1cated that no agreement would be '« = -
reached unless it'contrained both of these clauses.. After a- .




| szreboard aPaper Productk Corporatwn [
"v. National Labor ReIatwns Board IR

" (85 S. Ct: 398 (1964)) ‘. Lo z T
The Umted States Supreme Court dec1ded Fibreboard in”*
: L964 The facts of the case were as follows: Just prlor to the -
", ‘expiration - of " the collectlve bargammg agreement
- . Fibreboard Paper Products Corporatron- mdlcated to.
.- union that substantlal savings ‘could be ‘realized by contract- ;
. ing out.the maintenance work at the expiration of the collec-* -
. tive bargammg agreement Prlor to.the next meeting with the "
. ‘union, which was.to take place the day before\the contract .
- . expired, Flbreboard engaged a firm to.do the, mamtenance ‘
work. The ¢ompany stated that further negotiations on‘a:".
new agreement would be pomtless ‘Formadl negotiations be- ..

% tween FibreBoard ard the union, the United Steelworkers of :
Amerlca, had ex1sted since 1937 P -

On appeal the United States Supreme Court ru»lbd that

o? the facts of thlmase the ¢ contractmg out’
‘of work prev1ously perfqrmed by members of -an
- "existing bargammg unit is'a subject about wh1ch the . ."
" Natlonal Labor Relations Act. requires employersi

. \ and ' the - ‘répresentatives of their - employees. to. -
.\'

bargain collectively.. We also agree with the Court"' o
of Appeals that the Board did not exceed its -
remedlal powers ‘in - directing the Company to
‘ | resume its mamtenance operatlons reinstate. the' ,
. "+ ¢ employees w1th back pay, and bargam w1th the

e Umon L L PR . ;

' > The bases for' the declslon of the maJorlty were 4hat
(a) contracting -out falls within the literal meaning of “terms

and conditions of employment > (b) the mdustrlal peace was

likely to be promoted through the négotia on of the issue,

- *and (¢) the industrial practices of the Umted]xStates indicated .

'frequent negotlatlons over the issue of sulscontractmg ur- ,'

yoo

R Co " oo .\‘

Y
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’ . .
LR “
thermore th c anges be1ng consldered by the company ;n-
volved no cap 1ipvestment. It slmply was a case of one set.

of workers bem ubstltuted for the company S employees

“The Supreme Court’s maJorlty oplnlon also addressed the :
issue of the likely success of negotlan\ons setthng the dlspﬂte o
. They, wrote, “As the Court of Appeal§pornted out (i)tis not -
‘ necessary that 1t be: hkely or probable that the \rmon will

,,,,, the, union
'1ty to meet management’s legltlrnate
complalnts tha /rts malntenance was unduly costly 4.

Justlce Stewart’s concurrlng oplnlon thever became".'
‘more infl ntial than the majority opinion. Justice Stewart. '
‘ narrowedu(the scope of the decision'by suggestlng that. the

- Court’s decision was not a‘general rule, but’ only applled to

& facts of ‘this’ .case—replacement  of - ‘bargaining, urnt
~workers,with others doing the same work.in the same ! oca-
‘ thl‘l \Only under. circumstances such. as these wouill the‘

o . employer.be required to bargain w1th the union over the deél-

‘ -s1on fo termlnaté the act1v1ty * o \ ’

Justlce Stewart llmlted the maJorlty s Opll’llOl’l by st&ng
that'v '

<

‘it surely does not follow that every declslon‘

‘whlch smay affect job security is a subject of com-
pulsory . collective bargalnlng "An enferprise
may decide to invest in labor savfng machlnery.

- Another may resolve to llquldate;lts assets and go

' out of business. - Nothmg the Court holds today
should be understood as imposing a duty to bargain

- collectively, regarding -such managerial’ decisions,

which lie at the core of entrepreneurial control.
‘Decisions concerping the commltment
ment capital and the basic scope oft ent rprise
are not tHemselves . primarily about\coni
employment, though the effect ofithe Yesision may

- be necessarlly to termlnate employment 13. -




Natwnal Labor Relatwns Board SL
t‘ a v- Adams Da’ry, Inc. j' e ,. R 3 ,~ e
(322 F.2d: 553) (1963' O T o

+follows. . Adams’ Dalry employed drlver-salesmen and also_..'

emp.lo er éxpre8sed concern about the relatlve”costs of theL
e

) 1 wlthout spec;fncally addr‘ ssing the costs ‘of dellvery servnce

i cuss10ns cbncernmg its unfavorable competltlve situation
‘d e to these higher’ costs.: No SpelelC proposals were in- |

" troduced, - nor was it mdlcated that the drlver-salesmen:- .
~ . would be terminated if ho accord, was reached ‘Subsequent-,
‘ly, while ‘the ‘¢ontract ‘was. still - m force, ‘Adams Dairy.

-

stituted mdepende t contractors for “its cown. drlver-
lesmen and termmat d these employees AR

\ -“The questxon was: Is the' deC1s1on to termmate dlstrlbutron_
‘ 1of one’s: pro uct a subject of mandatory bargammg under

" the provision s of tHe National Labor Relatlons~ Act?, The

Court began heir analysis by asserting that “‘uhion member-

N 7 ship is. not. a guarantee agamst legltlmate or: ]ustlflable Lo
o dlscharge or-discharge: mot1vated by economic neéess1ty LI

The Court also mdlcated that. intent, motlvatlon and natural

-an unfair labor ,practlce has begn commltted
The Court held that- the decnslon to terminate® was not i ¥
mandatory tdpic of bargammg because the substltutlon of

g . for legitimate, busmess reasons. The intent and motivatj f
© - was not to. destroy ‘the umon as ev denced by the fact-that’

The Umted States Court of Appeals for the Elghth Clrcult
declded this ‘case"in . :1963. Thé: facts of the -case .were as. =~

engaged independent: contractors: 'to’ distribute’ their pro-

.+duets.. The driver-salesnfen werg, nembers of ‘a. umon that. .
" ad negotlated formal agreements wnth Adams Dalry smce“‘;'
71954, In. the course. of negotlatmg a new dontract,” ‘the-

gellvery service. A new co tract ‘was executed however, L

After the contract was s1gned the employervlmtlated new '; v‘

consequences cannotabe ignored when defermmmg whether /

w N ‘/",

independent contractors;for the. d 'ver-salesmen was made “’l

e

e

C—fE
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~concept of “effects” bargalmng S T

In placlng thls casé in perspectnve, it is 1mportant to recall .
-that the employer had attempted to negotrate wath the driver-
salesmen concerning the cOmmission’ payments ‘When no -

fjccasrons concermng an adjustment of the commrs-« "
- sion- paymentsr “The:rest of ‘the Court’s’ rulmg also’is very |
significant. Specrfrcally, -they” wrote: “‘After: that. decrsnon PR
+“hag. been made, however, ,Sedtion 8(a) (5) did . ‘require ",
negotlatxon with reference to the treatment,of the employees T
-who were tetginated by the dec151on 917 hus,v« the Unrted: i
‘States Court ppeals for the Elghth Cnrcult afﬁrmed the o

" relief was forthcoming, they substitutéd- the inddpen dent'.":,

“contractors for the drlver-salesmen- Therefore, they had

established that this .was a"legitimate’ concern of their
business and that if an accommodation could have been,
reached with the dfiver-salesmen, no change would have -

been made in employment

Textile Workers Union of Amerrca 12 Darlmgton .
Maniifacturing Company et al., and National -
.Labor Relations Board v. Darlington = ..
Manufacturing-Company, et al. o ’
(85 S. Ct. 994) (1965) ‘ s . e

The Umted ‘States Supreme Court declded th1s case ln"
1965. The Textile Workers Union Successfully organized. the -
- workers of the* Darlington Manufacturing Comnipany’ in

" September of 1956. The Board of: Directors met several days
later and decided to liquidate the Darlmgton Manufacturing
-Company. The plant ceased operations in November and all
equipment was sold in December; It was determmed in' the
~ proceedings that the owner (Deering Milliken) of Darlington
Manufacturing- Company also operated 16 other textnle
manufacturers. - :

The issues to be adjudicated were the followmg Flrst was

Darlmgton Manufacturmg Company a separate manufac- ;

J“
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busrness rega,rdless of

“ond, does a company the the rlght o, close part or all §f its
motlves? The Supreme Court 'mfﬂ- .‘ '

as ,the Labor Relatlons Act 1§ concerned an employer has the *
“absolute right'to terminate-his entire business for any reason . -

he.pleases, but disagree with the: Court,of Appeals:that §uch L
rlght includes. the ab111ty to- close a part of a buslness no mat- e

ter what the reason.””'® . r L

R

In developlng its 0p1n10n, the Supreme Court asserted the

primacy of decisions based on“sound economic reasons as

Opposed to those with a dlscrrmmatory motive, Those deci-

‘'sions’ with sound business Justlflcatxons, irrespective of the
-effect on concerted employee activity, would not be found in
*violation of Sectlon 8(a) (3), which ‘holds that it is an unfair
labor practice for an employer to d1scr1m1nate in ‘'employ-
-ment.on the basis of membership in a labor orgamzatron 19

«'The Supreme }Zourt also évaluated the expected future,
from the antiunion _activity, - such. as

- discouraging collective employée. activities. The Supreme'
_ Court‘considered th1s, but' suggested instead that a complete
hqurdatron of business,’ ei'en though it was done for anti-.
uhion reasons, would not generate future -benefits for the -
. firm. They retreated from. this statement by 1nd1cat1ng that
- . the expected future benefit, not ‘be in the same hne of

benefit derived

bus1ness They stated: -

- Ifthe persons exerclslng control over a plant that 1s
being closed for antiunion teasons (1) have an’in-
terest in another.business; whether or not affiliffed

. with or erigaged in the same line of comnierclal ac-
,tlvrty as the closed plant, of sufficient substant1a11ty
to give. promise’ of their reaping a benefit:from ‘the
dlscouragement of unionization in that busmess, N

" (2) act to close thplr plant with' the purpose of pro-

ducing such a result; and (3) occupy a relationship

v
ot
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£ to: the other busrness Whlch makes 1t reahstlcally .j‘
A forseeable that its employees will. fear. that. suc
© . business will also be closed down f- they persisj
organlzatlonal actlvmes, we think .that an
’ labor practlce has been made out""

Natlonal Ldbor R??mons Board v. Tlte thham{ - \g .

n .

'J. Burns Internfitional Detectrve Agency
(345 F.2d 897) £1965)

The Internatlonal Guards Union of Amerlca was certlfled
as the collective bargalnrng agent for the Burns Detéctive .
Agency, guard employees in the metropohtan Omala area.
¢ A ‘r'h‘eerhg\was arranged between the local Burns’ mardager
and the union to begin negotlatrons However, before this - -
. meeting took. place, allt but one of the establishrhents to
- which Burns provided serv1ces in .the’Omaha area not1f1ed L.
Burns that they were gonng to cancel their service.confracts.
with them. Burns then cancelled their service _contract with
‘the only establlshment that cont1nued to demand their ser- ’
vices. C g

+
'

e

© The manager of Burns wrote a letter\to the union in- - .
dncatnng that a negotiating session would not be necessary

- since Burns would not have any contractsin the Omabha area.
The union filed ‘charges against®Burns alleging failure to-
. bargain with the union as the exclusive - bargannrng agent.
Further, it was alleged that the mere refusal to consult with
"|the union about the termrnatnon of services is :a violation or-
Sectlon 8(a) (5), whnch deflnes employment condmons that .
require bargaining. : )"

.The Court of Appeals for the Eighth Circuit dnstlngulshed
this case from Fibreboard, arguing that Burns had complete-
Iy discontinued its operation 1n Omabha. '

‘ .
t
$

Unllke the Fibreboard sntuatlon Burns isnot cont1-
nuing the same work at the same plant undef
similar, condmons of employment ‘No form of con




Ta me

48 ) udicial Ihterpr'eta‘tions' T
tractlng out or subcontractlng 1s here 1nvolved
- Burns- for valid ‘economic reasonsvhas wrthdrawn
: f,! - completely from - prowdrng any serV1ces in the
4 Omaha area.2l ST TR e - f? o
/ * This case raises several 1ntrlgu1ng questlons Flrst thel‘&ls AR
the Juxtaposltlomng of the election victory. by the union. with -
the Agency s termination of 1ts one remalmng contract,.
. therehy completely ending- servrce in that market. Was there .
...an antiunion animus? Second,ihow much can be expected of"
a firm when ' its services are no longer belng demanded?: Ilf .
/. % <vould,not’ be able:to service this marketfroma different =~
I ‘locatlon, which 'would be-possible if- this was a/manufactur-.
s ing facility. Third, is the expected benefit to an unfair- labor‘l '
~ practice - restr1cted to:that inarket of operatlon? Might dif- =
. ferent 1nterpretatlons be necessary for manufacturmg L
~ facilities as opposed to service estabhshments? Finally, no -
.agreement had ever been negot‘lated Whatwas the expected - .
return from notification and négotiation?

e CIn terms of the labor law at the time, the-only. 1ssue on s
/;Q' ~ which this case should have been decided was the ant1unlon'j ‘
. animus. Thefe was no -substitution of . employees,' §0
-Fibreboard would not apply Nelther would Adyms. Dau;". If
% T it was Judged that there was- antiunion anlmus, then mmu‘t. -
' " be determined whether withdrawing from' this- market wasla -
-~ partial or complete- cloi;r)re ‘Technically, Burns ‘'was, closmg
down one part. of its operation. But Burns was completely _
leaving this ?arket However, if one wants to use expected .

rd

W
X
5

. benefit in definipg the status as partial or total, the answer
probably is that uniogization: attempts could have been
fogestalled at_ other locations. Jhus, it would seem that it

, . should have been consldered a partlal closure, and therefore

S 'arﬁnfalr labor practlce ‘ -

- , ' . 18
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PIatmg and Pohshmg C'om
" (350 F.2d 191) (1965)

"The Royal Plating and Polls g Company had two plants
- located within one block of each other, The two plants com- -
P prlsed ~a single bargalrpr:%(umt “The production and

""‘E.,

‘maintenance workers -wers“represented : by the ‘Metal
. Polishers, Buffers, Platengsahd Helpers International Umon
A bargammg relationship; hgd existed for 17 years, although
~ the union had on'ly been.8e§1f1ed as the exclusive agent for
- the last 3- years: There hasd .been httle labor trouble between
the union and companya, T R

The union and company had Just reached a new agree-
ment. The Company, hoWever "also was negotiating with the
local housmg authorlty since the property on which the plant
- was located tvas desig nated for redevelopment Prior to’ srgn— v

‘_ ing the new contract‘with the union, the company had given

. the housing authorxty an -option to.purchase the plant.- The,
housing authorrty ,exercised the option ‘and ‘the company
-closed the plant one month after the new agreement with the'
.union had peen '1gned ! :

The uni charged that the company violated Sections
8(a) (5) andX\(1) of the Natlonal Labor ﬁelatlons Act by
unilaterally - osmg .plant Sectlon _8(a) (1) defines
employer: nterferenCe in union activities as an unfair. labor
" . «practice.?? \[n consrderl g this case, the United States Court
of Appeals for the Third Circuit stressed the fact that the
land on whlch the plant was located had been designated for
" redevelopment by a public body. Thus; “there was no room <
. for union negotiation in these circumstances. ‘The. uni®:
‘could only’ attempt to petsuade (the owner) to move hi
operation to. another location.’’?? Also, since the decision in-.
. volved a major change in the economic direction of the com-
~'pany, the employer did not have a dyty to bargain w1th the
e “'umon concerning the dec1sron to shut down
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- ‘The Appe'als Court d1d ra1se an 1mportant 1ssue for effects’
‘ However, under the cn‘cumstances such as Ihose [
pl:esented by the case" at ‘bar. an. employer is st’ll

tlohs so that the unlon may by .glven an opportumty
.10 bargam over-the hghts of the. employees whosé "
‘«emplbyment status | will ¢ altered by the'_ ’
' managerlal decision. % -

ThlS ‘was followed by a stateme
s1gn1f1cance %

. : \ . ' R
";'-,l.' ' There can be no doubt that the Company, by
i ,_.w1th)rﬁ'dlng information of . its intention"to. ter- .
‘minate the: Bleeker Stregt operations, deterred the .
. Union from bargalnmg over the effect of the shut-
down on the employeess" :

)} oo .,” 4
tha't "'had:-."e'ven' greater,

.

ThlS ﬂullng d1ctated that’ there was a mandatory duty to
bargaln over the‘bffects of the closure, i. e\ to negotlate such
\ issues ‘as \severance pay, vacation pay "and’ pensions. -
Moreover, the: phrase, ‘by w1thhold1ng information of 1ts, _‘f'
_interition’to terminate,’ could be interpreted as 1nd1cat1ng
‘that the Court of Appkals was requiring tr,mely advanqe
. notice be given to the em loyees in.order to bargaln over; the
' effects. Wlthholdmg inforynation ¢an occur only; prior tg; t.he,
actual occurrence. Howev , this mterpretatlon has NOt; beenl {;
, adopted nor has agreement evolved on what const;tutes
. t1mely advance not1ce S \)1' Jooo
l % ' S e £ Lol
Ozark Trailers Incorporajed C f T A RV
. and International Union, »" o STy e
Alltedjndustrral Workers of Amenca, SR AT I
. Local No. 770, AFL-CIO = . : g ‘ ,","“*f'j’
(161 NLRB No. 48) (1966) (63 LRRM 12 4) o '\ '

"The Natlonal Labor RelatIOI'L Board declded th1s case 1n
, 1966. Ozark \Trailers Incorpo ted was. qne lelSiOIl of a




1 ferent names' ‘In'March 1963 the Allied Industrral Workers
Iy ;.gfl.»*umon was certrfled ‘asthe bargarnrng agent, and’in Aprrl." R
i 11963, the union and ‘Ozark. T'railers executed their frrst col-:' S
. .j:.f,'lectlve bargarnrn contract a o_ife-y "r_ greement SR

The followrng;:January, the- board of: drrectors of Ozark'
" Trailers decided /to closé the . plant; for economic . reasons. .
Ee They claimed that low productrvrty, poor workmanshlp and“ L
.0 an: 1neff1c1ently desrgned facrlrty were the/reasons for the',:;-';‘
i _closure No notice of closure was given to the i umon, in fact' s
' 7 the union representatlve was told’ that the layoff we ,,{tem'
; porary The plant was closed prror to the end of the ¢

« "~ The Natronal L"zbor Relatrons Board determme hatL
' there w sa duty to bargaln over the decrsron Its decrsron

.. gions lmpOrtant to management are l!kely to be im-. .\
‘ P port nt to empl W

'.Weconomlc ?eions for closrng were ;partrcularly' ‘ b,, _
sﬁrted to’ resolutron throug(h_collectrve bargaining. -~ -,

3 The duty. to bargarn only requires .that full and frank S
| glscussmns of*the topic be held, not that an agreement P
e reached by the parties.- - R ‘\_)

“\ ‘4, Bargamlng limited to the effects is not lrkely to be mean-’ )
. ingful when there is no p0ss1b111ty of reversmg the decr- E
SlOl’l i = | . . " g . .

/“ In making the argument concernmg the lmportance of. th&?‘ ,' -
' decision to both management and employees, ithe Boa;d( :
drew the parallel . between physlcal Caprtal and human "5

capital., Specifically, the Board wrote e o

/

s FOY )Just as the employer has 1nvested capltal in the,; o ,
© . busjness, so the employee%as invested years ‘of his '+ :"
" working life, accumulatrng»semorrty, accruing pen-.
. . ' sigh rights, and developing skills that may or may , ~
/1. ' nolbe salablg to another'employer. '‘And, justasthe .

empl r s mterest in the protectron of hrs capxtal
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.

o
‘ :0
. pretatron of .the Act, 50 t00 is ‘the emplbyee S. 1n- N

1nvestment 1s entrtled to consrderatron m our 1nter- D

terest: in: the protectlon of h1s livelihood.’®

_ The second consrderatron drew heavr y:
. 'Fibreboard decrsron, in whiclr the majorrty ‘opinion stressed
~ the fact- that issues’ 1nvolv1ng labor costs ‘were partrcularly o
surted to resolutron through the colléctw”e bargarnrng pro- . '
_cess. Furthermore, ‘they pornted out that there .were strong .
similarities betweel subcontractrng and the. partral closure*')
therefore rendering the latter amenable to resolutron through a
collect1ve bargarnrng : i S

~In deve10p1ng the argument pertarnrng to the duty t0.,
" bargain, but 'not necessarily the duty to agree, the Board re- -

_ jected the argumerit ' that’ this ‘would impede. management

\

A potentially thy

* decisionmaking. The basic purposes of;; the National Labor - -
Relations Act would be furthered by requrrrng bargaining,

"and since the partial .closure is a relat1vely infrequent’ event, -
" the -cost to society of requrrrng barga,ming would not be
unreasonable . ‘; r l

The frnal consrderatron is based on the relatronshlp be-
tween decision bargarmng andleffects bargarmng What' i is .
‘the s0urce .of bargaining: power lfor the union whén' bargarn-
ing over the effects" Smce itis after the fact, there is only the.
- goodwill of the employer to rely‘on to generate a, farr out- '
come. When' here, xs a duty to- bargain over the dec1sron,
re is greater bargarnrng power because, the\
“‘enterprise is illan actlve concern. Tradeoffs can be made in'.
the process of arrrvrng at a decrsron that 13 mutually i
‘beneficial. G / Co e

‘\; Internatmnal Umon, Umted Automobrle, SRR "?.“

Aerospace and Agncultural Implement Workers v
of America, UAW and its Local 864, .. ~. SRR
" v. National Labor ReIatmns ‘Board ST ey
. (470 F 2d 422) (1972) R P Loy

:s, General Motors (GM)‘ owned and operated a facrlrty in » .

e 'whrch retarl trucks were sold and servrced The employees at

."' \ - f ‘\.

\ [ .
PR . - o \ K . . \




-..- this, facﬂlt were. representej by th ;Unlted Auto Workers
'/ (UAW): and 'had . been covered r

* agreemerlt. for. four’years before
. sell the outlet,to an mdependent Operator : l

'":f“:'potentlal transf ¢ and Isg that GM and the UAW bargain:
< over the.decision befor was. made. GM! asserted there was ~

“

o dependent dealer advised the current employees that nojobs = '+ R
-would be available for any of them: GM officials’ then began.k

', maintained substantial control and essentrally retarned 1ts‘
~position ?Ithe market N d NN f;

no obllgstlon to bargam, over;’ the declslon i )

" dissented on the grounds that there had been: inadequate con-'/

“overestimation of the’ employer S rnterest 1n not bargalnmg
' Spec1f1cally, he wrote \ AL

. .and it may threaten the confldentlahty of his -

collective bargaining = -
began negotlatrcms to AR

, sted that they be kept infOrmed Of the;:‘fi T

no reason to dlSCUSS the decision until after it was made. The
UAW flled su1t Subsequently, GM completed the transac- ‘-
tion' with the 1ndependent dealer ‘Several days. later. the in-

dlscussmg the effects of the sale’and offered assrstance 1n
securing:zm ployment in other GM\faCllltle& st

In a marked reversal from 1ts earher declsrons, the Na-"'

“sale of the busrness ” Therefore bargalmng was not re-'
quired under Section 8(a) ). because this decision was at the
“core of entrepreneurlal control.”’ The UAW countered that .
the action was a case of “contractlng out”” because GM '

The Cifcuit Court of A als srded w1th GM:s assertlon' _,
that this sale was part of a nat1 : strategy to get out of the
busrness of running dealershlps ‘Therefore, GM was under‘

X )
“This = #ecision’ -was. {not unammous Judge Bazelon/,,

sideration of the employees mterest in barga1n1ng and an.

ot

The employer s duty to bargam may cost h1m t1me )

.. negotiations; these problems exist whether he is- 3
_negotiating a subcontract asaleora franch1$e But .
' these costs can hardly be said to 1ncrease because S

' . . EE . P . s
-t Yo . P ' . J, ' 1



f,._;.“tltle”" asses, ecause: day-to-da mag&gement
~ changes hands, because he used the words “‘buyer’’
. = ‘and“‘seller’’; or even. necessarily: because/capltall
~ “ . withdrawn by the’ employer and 1nvested by the:
B \“buyer 227 L : .

The issue. may 'not -have been. deflned correctly;from 'the;
start There: had not been a change “in- the fbuSiness; The
business operationstillvas engaged in the same services g
only change had been m the: fmanc1al arrangeglent;;'Ther“';
had been a substant1al change Jn 1lhe scope”/of Ge

/lme of busxness

Brockway Motor Trucks, T T / /

Dmston of Mack Trucks, Tic.” .
-v. National Labor ReIatwns Board f‘
(582 F 2d 720) (1978) R

represented by the Internatlo al 'Assoclatxon of Machinists . .
and Aerospace; warkers, wele : covered by. aocoliectwe s
, bargalnlng ‘agreement; After g thiee-year cc'>’htract explred
- negotiations ensted for about: mne ont-hsiprior.tp 'th.e unlpn
ca'llmg a strike.: After two- months of the strike,” anagement

unilaterally decided to. cloge the’ struclg plaht anagement
" did not consult the union.about: he dec1s1on r}r dld it pro— 1‘

v1de any advance notice B "he osn’ng R ',.;.g L

The union brodght smt argumg thatifn}tnagement had

* violatgd Sections 8(a) (1) arig(S) of the N@tional:Labs Re,la-' ‘

© . tions ZAdct Managemen fipulatg that ¢ sing"the. clhty 3
-was based. on “econdfmc consld' atlons’l;/and was: not th‘e-f




'_“.fThe &oard rule :
8(a) €5) because when an. actlon d1rectly affects the" cond1-~'-

= ,~-tron of- employment ‘there is a duty to: bargaln irrespective -

- of ithe assertron that the Tequirement mgmfrcantly restrlcts\-
the employer s abrhty tp run’ the buslness. Moreover\ the
Board tuled ‘that there is': only a- duty to bargarn \not
necessarrly a duty to reach an agreement SR \ :

The Court of Appeals f1rst of: all stressed the need to ,. K

specrfy thé‘ €conomic ‘considerations: leadlng to the’ decls,ton

s _ to close ore plant or change the direction of the business. In.

- récounting previous cases'in “which economic cons1deratrons

* ‘had been at issue and: the finding had been that there was no:

duty to bargain, it noted that economi¢ considerations were

" major ones such' as being’ Decessary to temain in busrness or

e firm ang lost ¢ srderable Sums’ f mOney Ly

Both,p sa}lv ced | perse rules Brockway asserted that
“when a part1al closing is predicated on. ‘economic con-

s1deratlon whatever they may be, there can be no dity'to -

bargarn abogt it.”’? The Board’s rule was ‘‘that an employer
" has a duty to bargam about a decision to “close one of its\
facilities, for suchan action intimately affects the interests of
the.employees and is the sort of subject tha‘i the NLRA was
desrgned to. reach.”? The Court of Appeals rejected both -
per. se approaches and attempted to fashior an alternat1ve

%They st'arted‘vrth the premise that the alms.of colIQctrve N

- bargaining would b urthered by requiring negotiations. be-
) I , €' union before irrevocably clos1ng
‘a pjant: They also add; at closing. a/ plant was likely to "
" lead to the termination‘of’ employment‘and therefore it might
be called a ‘‘condition of employment.” Thus, the initial
presumptron was that, “a partial closlng is-a mandatory sub-
Ject of bargairring. 2930y -

Howe\;er, because the Court had rejected both per Se
rules, additional analysrs was necessary, after, the initial

<

-, " “presumption. First, the Appeals Court stated that the in- <
ey terest of the employees in bargarmng nfhst be cons1dered

T y ‘ Y 4 .‘ VN
. i ‘I . i . “ , . . . . \ . W
! “ . o o R ’ - : ' /'-' ‘ ‘ ’
‘ . L ' . ‘ .
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56 Judicial InterpretatiOns-"i e
— . ‘slnce, in most cu'cumstances, 1t 1s hard to‘ 1mag1ne that
- . workers would-fiot have'a strong interest in trylng to change
- a decision. thatl affected their emplOyment o .

" 'The nekt element tobe consldered is. the llkellhood that the' .

N decision could be altered through the bargalmng DTOCCSS g

The Court recqgnized that there are certain‘areas i which -
‘the unjon has' greater or lesser expertisé and control, The '

area of labor costs is-one area in which labor has more con- g

‘ trol Thus, there is a pos1t1ve lxkellhood that bargalnlng can -

‘Court cited that conslderable bargalnmg had taken Place s

zover plant closure. = - P T
The flnal element to conslder 1s th mplOyer S c'ounter:‘}

. ‘valllng intérest- in_ngdt’ bargalmng presume -that all .~

* ., ‘economic conslderatlons outweigh the employee s interest is
‘as inappropriate as arguing that management’s interest could ' -
never. be so great as to eliminate the duty to bargain over the

declslon The Court stated that it could not use the balancmg o

v’ test in this case ‘because Brockway drd not speclfy the nature .
' of the economic eonslderatlons 3ty W

] Ftrst National Maintenance Corporatwn _' o ;,; |
. v. National Labor Relations Board = - e
- (101 S. Ct. 2573).(1981) ~ « = " DY

The most recent rullng of' the Unlted States Supreme K
gourt on the plant closure issue was its dec1s10n in First Na:

related services for commerclal customers 1n the New. York

. City area. In return for the ma1ntenance services, the com--- .
pany-was relmbursed for its labor, costs and- also recelved a

‘ ' set management fee. Personnel ‘were h1red separately for ‘
Y . each contract (locatld’")*a’nd employees were not transferred, L

' among locations. - - i L

Jeny I s . o

In. March 1977 a cert1f1catlon electlon was conductedv';'
.among the employees at this locatloh and the Natlonal.; o

. ' . . . R ) e
P . e l‘-‘ .““ 7,“."
[ . a . | ) i o o T ‘
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] udicial,[ntérpretation_s . 57 -
Ul’llOl’l of Hosprtal and\Health Care Employees was certlfred L
~ as 'the. bargalnmg agent Flrst ‘National . Marntenance Cor- :
. poration (FNM) was experiencing d1ff1cult1es with a pur-
chaser of its §brv1ces at this time due to dlsagreement over the.
) managemen[ fee. In.J uly the union wrote FNM of its desire . . .

" to begin negotlatrons FNM never' responded Later in July, -
. ENM.notified the purchaser of its maintenance services that ';
it was cancelllng the agreement: unless the management fee - -

' was mcreased The purchaser would not mcrease the fee, the' §
‘agreement was cancelléd and the employees were g1ven thrée o
Idays not1ce that they/ were. belng dlscharged ‘

, The union. flled an unfair- labor pr ;1ce charge agalnst
-~ FNM charglng ,that FNM mterfered 1r?§he actrvmes ‘of - the
- ‘'union, Sectionr 8(a) (1), arid-tefused  to. bargain ‘with the *
elected represer:i}m!es of the union, Section 8(a) (5).. Bqth-
the Admrnlstra Ve Law Judge and the National Labor Rela- - 3
tions Board adopted the posltlon that FNM had" faﬁed to ;
) 'satlsfy its duty to bargaln about the dec1slon to term1nate or
about the effects The Court.of Appeals adopted the posmon ‘. ’
~Fof the, Board but put forth a"dafferent/ line’ of reasoning.
Followmg Brockway, they 1nd1catedothat no ‘per se rule was
A approprlate under the law. Rather, there wiis a presumptron
- in- favor of mandatory bargalmng over 'the decision, with .
~ that posmon be1ng rebuttable if the purposes of Sectlon 8(d) L
- would" not be furthered Examples of such c1rcumsta &£
'mlght lnclude PSR L

S

w

N Bargarmng would be fu'tlle,

. - ' . N f . :‘ . N
| ( 2.The decisipn to close Was due to emergency f1nanc1al cir-, ot
‘ cumstances t, jg e A

l

'3 Firms 1n ‘that industry customarlly had not bargalned
over such. decisions, as demonstratéd by the1r absence e
Irom collectlve bargalnmg contracts - 'i""/ P

' e Y oo

H [ L l . . . oy
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. The Supreme Coupt oif
determmed thatf the "
.outwelghed the

. reasons, there i
- sion'under
union ani

bargammg woul

presumptlon rule developed by the Court of ppeals In- :
- stead it developed 1ts own balancmg test ‘o

[N

In view of an employer s need for unghcr mbered S
gement deci- .
1Ct on.the con- -
avallablhty of employmert should-bé ré-
-_qu1red only if the beneflt for, abor-management"'j -
relations and the. collectlve argaining process;.. -
~ outweighs the burden pla ,ed on the conduct of

decisig nmakmg, bargaining over mai
slons §hat have a substantial imp

By e :
busmeés 20 L Lt

»

g ¥
he Supreme Court . took great pains to i 1t

\\’I,” PN

the basis o'f' its balancing' test ’
iployer’s need to- operate ' freely ™
ncrep ental benefits that mlght arise from, |
‘permitting - the Aupion to participate in the ‘decision. - ‘
. Therefore wheéd 'busmess is shut down for purely:economlc‘ Lo
o mandatory duty to bargain over the dec1-' 1o
ction 8(d). If the shutdown is due to an antl-!.‘-
us, the duty to bargain is protected under Sectlon
8(a) (3)¢which prohibits discrimination on the basis of umon ,
_miem ersh1p ‘ ~ o : .

the.~ T
‘ generahzablhty of the holdmg First, they wrote: ¢‘In th1s A
+ .opinion we-of course intimate no view-as to other types of """
- ‘'management decisi ions, such as plant relocatlons, sales, other .
“kinds of subcont actlng, ‘automation, etc., which are tp e
‘considered on their own particular facts 33 Second, the
Court noéted that|the union had no control over the size, of :
the managemerit fee, which was the reason for closing. Thus, :
not have been ‘a factor in changmg _
‘management’s mjnd. Thll‘d, Jthe Court pointed out that the -’
management fee had been 'an issue prior to the selectlon of
the union as the argammg representative.

o

b

T
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Because of the caveats grven by the Court it must be ques- o

=‘~.txoned whether they established a per se rule for shutdowns

of operattons based on econemic reasons. It appears that the - .

-Court felt it established a per se rule because it expounded on"

- the drffrcultres of case-by-case adJudrcatron suchaswouldbe
“.necessary under .the rebuttable presumption rule. First, the -
employer. néver. totally. knows *ff his shutdown requires
bargaining or not. Second, if the employer bargains and does
not. reach alr agreement, he doés not know with certainty .
‘whether he has met the requ1rements for-good faith bargain-
mg Third, if the employer does not bargain, feeling that the

. purposes of the Section 8(d) would not be advanced, and is

‘incorrect, the- potential * cost of that decision could be
onerous due to the requlrement of payrng wages. back to the
day of the decjsion.

* The Supreme Court raised the most pertinent issue. What ’
is the real purpose of requiring bargaining over the decision
to close? Is the purpose to compel discussion of the closure?
‘Is it to forestall closure or-is it to provide information? The
Court adopted. the positions that'(a) the union will seek to
halt the shutdown, (b) bargaining K will , occur volun-

tarily—initiated - by management—if labor costs are an im- .-

portant consideration, and (c) requiring bargarmng wrll not
improve the flow of information. ,

Thé counter position is thatinformation w1ll not be made
available without mandatory bargaining. Information is
needed to determine (a) the reason for the shutdown and ,
(b) what changes will be necessary to continue operations if
.- the’ reason for shutting down is amenable to -bargaining.
Once that information is available, the union can make the
decision whether it should ‘pursue bargalmng Thls issue ig" -
A addressed at greater depth in the next chapter ' o

Negotiations - in “the formal contract ‘also. were used ajs
evidence. Whereas-the majority.in Frbreboard drew upon

C B S
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current ‘practice in. negotlated contracts to frnd a duty to -
bargain over subcontracting, the maJorrty in First Natic al
. Maintenance cited current practices to find no duty™o
. - bargain over the decrslon to close. Specifically, they wrote:
. ‘““We note that provisions giving unions a. right to participate /
. in the declslonmaklng process concerning alteration of the /
scope of an enterprise appear to be relatively rare. Provrsrons
o ‘concerning notice and effects bargaln‘ing are more
. prevalent.’*?* .. .

In conclusion, due to the facts of thls case, the Supreme
« . .Court probably only could rule that.there was no duty to
bargain over the decision. It is questionable, however,
~  whether this case should serve as a significant precedent for
" future decislons It is severely limited due to th facts of the
case. .

Los Angeles Marine Hardware Compan y
‘ v. Ndtional Labor Relations Board K
o (602 F. 2d 1302) (1979) o

A s1gmf1ca t recent development in labor law concerns the
 relocation ofywork - durlng the course of the collective
' - bargaining agreement. The position ‘that has been taken by ,

the National Labor Relations. Board, which has been upheld
by the United States Court of Appeals, is that the relocation.
- of work, even if it is for economlc reasons, while the contract
is in force, violafes Sections 8(a) (1) and (5) and Section (d)
‘of the National Labor Relations Act. Although several cases
have helped to develop this rule, the two principal cases are
Los Angeles Marine and Milwaukee Spring Wthh are
discussed below. RN

LY

Mission Marine Associates was a holdrng company’ forV
two divisions, Los Angeles Marine Hardware Company and
California Marine Hardware Company. Cal Marine was an
inactive shell prior to March 1977 whereas LA Marine was

70
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an active division. LA Marine had an estabhs‘lled bargalmng,'""*;;'
“relationship . with the Chauffeurs, Sale$ Drivers, Ware-ff

housemen and Helpers Umon datmg back to 1956.

LA Marme was facmg potentral operatmg deflcrts that in-

‘part were due to the high union wages it was paying. The
» company tried to obtain rélief from the unic

pany met with the union in 1977, indi t was planning to

relocate and proposed a new contract ‘for; the relocation. The -
union 'refused to discuss the matter, given the existing con-, o

tract. The company proceeded with the relogation, ter-
minated the umon workers and actlvated Cal Marine." é

during the -
1975 round of negotratrons, but was uggfess ul. The, com-"

' J)rdlcral Interpretatlons 61 "

- For purposes of establlshmg whether an unfalr labor prac- d

tice had been committed, it was determined that LA’ Marine
" and Cal Marine were the same employer. Cal. Marine was’
simply continuing the operatlons of ‘LA Marine and,.
therefore, the relocation,” firing of union workers and’
establrshmg a new pay schedule all constituted -mid-term
repudiations of the contract. LA Marine countered that the
collective bargaining -agreement only covered work done at
the old location.

The two prlncrpal legal pomts made by the Appeals Court
were: . - .

i

1.An employer cannot alter mandatol‘y contractual terms

- while a contract isin effect wrthout the dgreement of the

umon

2. An employer is not relieved, of 1ts duty to recogmze the

union by, relocating. when the relocatron 1s an unfair _

_labor practice.

The results potentrally could generate some mterestmg
)wrsts The unfair labor practice arose beﬁa} se the terms and

{conditions of the collective bargaining ag eement, were r}ot

. applied to the new employees at -the. new locatlon—wages '

v
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v
{ .

| "':".had been changed unrlaterally What if” the company had, S
simply relocated from LA Marine to Cal Marlne and had not = .
lowered wages? Would this have been a strict instance-of *

relocatlon and therefore not subject to bargaining? Theé firm -

could have used this tactic and then subsequently sought
decertiflcatron and reduced the wage costs'at theenew loca-
'~ tion, say pne year later. The reason for the relocation could

simply have been a more efficient structuré.or the potent1a1
; for a'more eff1c1ent operation. :

" According. to one writer, “good faith bargaining under
Section 8(a) A5) requires not only that the parties abide by the
provisions of the collective barga1n1ng agreement, but that'
" neither party w111 undermine, circumvent, or avoid the prtfvr-
sions of the agreement.” (Bosanac.1983) ,Conversely,
. another writer indicated that ‘‘An employer that is not

specifically prohibited by an agreement from relocating
bargaining unit work during the term of the agreement re-
tains the right, after pargaining, to relocate that work’ durrng
the term of the agreement if the relocatjon is taken in
response to a need to reduce high labor c83ts.’” (Klaper 1983)

It is obvious that there is gonsiderable disagreement about
the extent of this ruling. ItAlso brings out the fragile démar-
cation that exists between unfair labor. practice cases and
justifiable actions. Specifically, according to the Board’s rul-.’
ing, the unfair labor practice did not arise from relocating
. the work, it was due to reducing wages Had the company
.argued that the new work relocation was more efficient, and
had it maintained the collective. bargaining agreement, the
employer’s actions most.likely would not have been found to
be an unfair labor practice.*’

v
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lrlwaukee Sprmg Drvrsron of Illrpors o ER
Coil Sp¥ing Company and United e
Automobrle Workers (UA W) R
.and its Local 547

(265 NLRB No. 28, llI LRRM 1486).‘(1982)

This case was declded by he Natronal Labor Relatlo S
loard in 1982 The Board applled the theory developed n
08 Angeles Marme to dec1de this case. * A

)any, Ilhnors Coil pr;ng Company, had a umon fa
Ailwaukee and a nonunion facility in McHenry, Tllinois’

While a contratt was in’effect at the Mrlwaukee facility, thef
ompany asked tlwmron to forego a'wage increasé @nd to-
srant other contract _concessions, partlally becaus‘e sofne
yusiness had been lost “The company then proposed- to ’

elocate -the assembly operatlons from Mrlwaukee to
vicHenry, Qwhere ‘wage payments were cons1derably lower
[he union refused-to grant-the concessions, but it did in--
licate that it was willing to continue d1scuss10n‘s The com- )

»any proceeded with the plans to relocate the work to the
VIcHenry facrhty . ‘

The union charged that the decrsron to relocate}worlz dur-’ NEEN
ng the course .Qf ‘the "contract constrtuted a' mld-term o
epudratron of the collectrve bargaining contract. The reloca—,‘ .
ion was due solely to the desire to go from the hrgher labo Qi
sosts at. the unioir facrhty e the lower lahor costs at th
nonumon facllrty : . r Sl

-~

The company asserted that because it had engaged in. deci~
sion bargaining, and because it had’ offered to engage in ef»
fects- bargaining, it cotIld relocate the work. Furthermore
this was possrble beéatise the collective. bargalnrngagreement E Sty
had no express prohrbltron gaiinst relocatlon» - ‘. . A

The Board ruled that the company st ocatron of work. ‘\
durrng the contract vrolated Sectron 8(d) ecause the umon R

R . o v . f . K
'*.-l— [ . - 1
s , . . oo {
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SR had bargamed over it, and the collectlve bargalm 1g contract.:g.l 3
" also did not ontaln language mdlcatlng the union had un- .
_',jequwocally waived' its r1ght to object to the relocatlon B

, Speclflcally, the Board wrote ) :

T4

]
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had not walved 1ts rlght to ob]ect to the move, eve‘Z\ though 1t

| 'The Board has h\ld that ectlon 8(d) forﬁids altera- _
. tion by.an employer of the terms and condltlons of
 employment embodied’ 1n a collective barga1n1ng
. agreement during’ the "term of the agreement’
without the cons nt of the! union, even though thé

“employer ) ve’ prevrously offered: to bargaln ‘
~with the un abouylt the change and the unlon has
,, refused.’s 3 A S ~’

"Both the company and theunlon were bound by the terms of .
the collective bargamlng contract while it was in force. ‘

In some respects,’ the thiust of the dec1s1on is counter-‘
f productlve Consider - the following, scenario. A collective
. barga1n1ng contract i is 1n force. The firm beglns to experience

financial\ difficulty. "It "approaches the umon for some
assistance in- maklng it through the period of difficulty.

However, no agreement is reached with the union to alter‘

mandatory terms, The firm has four choices,

L. The compe}n%'ican close thq of x
ction 8(d). . T

violation/q] 3
2. The com any can continue operatlng at the facility until

ration and there is no

the financial difficulties become so severe that it has no ~

choice but to close the faclhty There is no violation of
ection 8(d). 5 v

3. The company can operate the facility un'til the contract
expires, at which time it proposes Draconian terms. If
no agreement is reached, it can relocate ‘the work
Wwithout violating Sectlon 8(d)..

.- g C i
- v :
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+will be used. It is somewhat mcongruOus that closure ls-} RERRR
O “legal” solution whereas relocatlon while a contract is in‘ef- o

. fect is not, even though both. can generate the same 1mpact
¥ '_o.l the workers at the site. LA

N P Ve S
: Although ari appeal had-been flled wnth the Seventh Cll'-
,cunt Court of Appeals, the National- Labor Relation Board ‘ ’
requested that Milwaukee Spring I be remanded. to the
Board. In" July . 1983, the Court of Appeals rellanIShed
jurisdiction; oral arguments were presented in: September f
© 1983 and the Bagrd reversed its decision January 1984 in
»'\_-'t-Mtlwaukee Sprmg 1 (268 NLRB No. 87). . e |
In reversnng its dec1s1on the NLRB ruled that the firm d1d
“not violate Section 8(a) of the National Labor Relations Act
l “ because the contract did not expressly cover ‘the condi- -
tion—relocating work from one facility to another. Since =
- there was no contract provrslon under which.the union had ' .
.+ to agree to a cha l;}ge Milwaukee Sprmg s obllgatlon srmply ‘f‘
© was to bargaln in good faith to, 1mpasse over movmg work ‘
befor instituting the change \

The Board adopted the loglc presented in Los Angeles
Marine, but to the advantage of the employeL The B0ard
agreed that the contract was still jn force at the Mnlwaukee

- facility and there had been no ‘change in terms and COIldl-
5 tions at that facility. Had any workers been emplOyed a ‘the’

. . Milwaukee location, they would hav\e been ent1tled to the -
Iy contractually agreed on wages. ‘,‘*,' o L \ "

Sy
) W e ' \-‘

. This writer’s - readmg of the. oplnlon suggests~that a‘n
umntended}:edent may have been set It appears that the

v ' ! i C " o ' .
. . ' i | :




Itk B: ‘that: a'f'_.rm can !

k,\ thi questlonxls still-not resovae’ wi'
nowlrs .‘spht in. the\ clrcults.” LosAngeles Marme also st111§f ,
serves as a;precedent v\Dependlng on whlch case a cou t_relles S
on—Los Arngeles Marme or. leu(aukee Sprmg II—th out- ..
. come could, be qmte different thh vastly d1fferent Co\t m-’a :

o n p11catlons for fi. 1s.
“\l E . \ . A -:'.\
Co

o ;1‘; ‘ “ _‘ Shmmary and Conclusmns

i ST i i ‘ 1 L
S B ' i
}I‘? The summatxon of the\lz cd‘ses, prov1ded dn table 3. 1 1n- "‘.j
gl d1cates several d1sturb1ng \features of the dec1s10ns “'-Theyvare :
(a) the ' concern wath)b q §SS. and r\ot outcomes, (b): \thé
unspec1f1ed nature of econ mic conslderanons, «©)- the tréat--
s ‘ment of ant1unlon animus, (d) the sharp distinction between\
relocanon and plan_" closure, and (e) effects bargalnlng

i

;yf The concern w1th process nd not outcornes isj very’ev1dent
in the szreboard and Ada Dazry cases. tht is the dif-

[
1

L w1th 1ndependent contractors to”~ dlstrlbute and market pro-
ducts and subcontractlng out malntena ce' act1v1t1es that
R had been performed by employees" In\ both instances,
‘ ‘employees were replaced with. nonemployee Both\ activities
were des1gned to reduce the costs of a partl ular operatlon
1 .The products produced did not change no ~did the firms
\ change the1r hnes of bus1ness They d1d not change the1r at- -
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g tachment ‘to a particular - marke 'They char ged an activity.’
Although Adams Dairy did engage in some,dlsmvestment of
capltal because it no longer needed to owna fleet of trucks, it . »
is-an’ "overstatement: to" say that it wasa major change in. the '
_opera ‘orl of: bus1ness A R

s Conversely, suppose Adams Datry ,adnnot'been able to. .
‘nreduce its-labor costs assoclated w1th the dehvery of its pro-w- ‘
. duet and bad gone out of business as a’ result.’ That would -
4 not have been a- satlsfactory solutlon, elther ‘Numerous.
employees would have lost their jobs: Thus, ‘the d1stmctlon
"'c»between Ftbreboard and Adams; Dan;y s unclear and
therefore, the determlnatlon whether there is a. duty tQ.
rgaln over. the dec1s1on on the basrs of termlnology of the
pr‘oce s.- \v - R : S

., NRRE i cor a‘ ‘ ' L
In l:lus regard conslder the UA W~GM dealersh1p case.. '

There Was no. change in the' actual busmess, ‘the dealership.

' Ownershlp of it had’ changed by’ means of a sale. Although

GM was: changmg the naturé. of - lts business, there was no .

;’ E change m the product/serv1ce nor probably in the skills of

‘ ‘ ‘the 4nd1v1duals necessary to produce the product/serv1ce

However because’ lt was'a -sale, the NLRB considered it'a ..

totally dlfferent sltuatlon even though the 1mpact on the

““"! employees was .the’ same as’ closure S "f’ Con

Ve

o '

V"\v’ 5

' N qunomlc consrderations are ev1dent in all of these cases ‘,

Exarnples could rnclude unsatlsfactory proflts loss' of
market share, h1gh labor costs, poor. workmanshlp and low -
produc ity, and managerlal\dlfflcultles w1th claents/sup— PRRERE:
pllers 1 of these are economic dlfflcultles and consldera-. IR
thl’lS It he key dlfference is that some issues’ are ‘more llkely
-'to be resolved through colle’ctlve bargammg, whereas in .
other s1tuatlons the econ0m1c consrderatlons are llkely to be

“!\, ‘ beyond .the scope of the bargamlng relatlonshlp oF // T

X 1

I Conslder Los Angeles Mdm?e) an&Mrlwaukee Spr{ng Iin ) i
\ thls light. The eGonorhic drfflculty was high labor costsin the . .
te \ i former and high labor cosfs and a lost subcontract 1n the lat-

o . b s
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Resolution

i Fubreboard

(1964) | 'suhcontrecungl e substtued and thereusuo
‘p/ Adams Dtury ls thereoduty to beugauo overa No dnty to bauyouo ueu the -f;--‘; e o
S (1) ftt echaolemservuce, using. undependent decision because change w was nlade _ suhcoutru hhg.aud chauymg ones

\.‘u,“ ’.“‘u“‘ ‘. !
\ i .li 1 ‘.‘ ‘tl

Durhngtoo ‘l

| (B, .

o Bms Detech've
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o ofamuluplant operatuon? B ‘,

L company ' "'y B u~mandatoyy iytobarm’ﬂ?ver

s
i

ls there 3 duty to hargaun ouer Duty to bargauo when employ{ees

uoutractors uustead of employoesl for legntunuate busuness rcasmu - dsrbdtnsytem,)
i ‘ .J .u “-."- ’ ."'tll"l!"..ll L

Is closmgaplunt because ul uuuon Complete lre om to close entne  Estab :
orgumnauon n unfau lnhor " business ven if it is due to oo comple clodure und pomel
llructucel \‘ antuuuuou auumus. o closure.‘ IR |
ls thlreuduty to bargaun over ¢ lNo duty to borgum o)r the iy t’lhe ussne ol ontuumo limus
" thedion 9 Close one operahoup duseonuuuance ol ono ratuou. "ot addrested appropfiatly in
: ‘g “, tluscase.) l,:,',..;;_y‘.\: FHe

ls therla duty to bargain ovr No duty to bargauo over thc The ellects ol elosure l l wut g8

‘ uthe eision % close one plant of decusuoo,to make a major change‘ ~the onenmng of termsn oouduuoos
umultuplent oplruuoo? ~inthe economue dnecuun of the’ " g o employ fal, Thus,tth' ¢is8
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' | ¥ ' B » t" tu

,tl | l Lo heeffees W f
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ls thuue 3 duty to bargaln over *
the decision to close one plant of
‘a multiplant operation when -
clusure Is dug to eoonomlc

k There isa duty to heogaun ouer il (Thus deousuon stresoed the o
the decsion when the ecouomuc "4 pumpottapce of the employees humon T ,
* consderaions ae amengbleto , caputel unvestment inthe l"um.) ) p
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Mrlwaukee Sprrog II Does relocaoon of Vork from
umop facility to norruororr
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L ter. The hngher labor costs also were coupled though» ith-
having alternate facilities’ avallablg Presumably, it would‘_ e
\>A -have been possible in both cases to ‘begin bjdding pro_]ectsff*l
-+, from the alternate plant ‘As. prOJects were completed:at the" -
,current facility, those workers could be, phased out, and'the .
. plant eventyally close mlnstead at, least in the latter ‘case
N "'-'f':*they attempted to neg| tiate. What. cduld have* facllrtated
‘ those negotlatlons SO~ that they would have resulted in
satrg{actory outcomes for both management aqd labor" The. )
. ryling in Mxlwaukee Spring II comes closer to this position
S by 1mp11c1tly holdrng that relocatlon is a mandatory toplc of o
: bargalmng CEE e e e

‘.

.The treatment of ant1nulon ‘animus also is problematrc. A
throughout these cases. Darlington closed to avoid having to' = *.
~negotiate'a contract with-the duly elected representatives. of
the workers Burns Detective Agency closed shortly after a . ;' "
. repr’esentatlon victory, Ozark Trailers clésed one year aftera-
representation ‘election was won by the union. First Natlonal ‘
' Maintenange ‘decided to. d1scont1nuz the particular opera- - .
tions shor‘t’ly after the representatlon lgction was won by the
. union, Only in Darlmgton were thkre no mmgatlng cir-" -‘ ,
- cumstances, however. The juxtapositioning of certification
and closure has clouded/{a) whether. there is' a- duty to -
bargain, (b) ‘whether thé¢freason for closure is amenable to
\ resolution through coll ‘trve bargaining, and (c) whether an- o,
‘ 1unron amrm,rs is present in these, cases. . - . ., \

a“.

Are there\drfferences in the nature og markets and goodjﬂ !

‘an servnces produced: that should 1mpact on the determin -
© tion of ‘antiunion ammus" For. example, in' Darlington. the -
~,Supreme Court’s rullng was partrally _premised, qf the ra- "
. tipnalization that there must be some potential benefit for.

" the firm. from unfa:r labor practnces in:order for there to bea . .

N judgment of antiuhion' animus. Thus complete closure. -~

" would generate no future benefits because the olvner would B
not be in buslness to take atlyantage of them U s

;.& | . \v{ - . ' ' 3
q ; L I i
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Part1 osure of a manufacturmg facllity would generate-;;
these ‘benefits because (a) the.company; Stln could serve the ... o
N market ‘with. goods produced at the other facﬂlty and (b) the "
¥y ;- action would-have a: clulhng effect on umon orgamzmg ac-.‘j o
thitle‘ vat.the other plants ' _“ :» EONEE e IR

.-Q‘

Would part1al closure of a serv1ce operatlon ar1s1ng from' h
antlumon animus generate these same. ‘benéfits? For a firm -
prov1d1ng serv1ces, the market area is 11m1ted geographlcally e
" It may not: be poss1ble to’ prov1de the same services from-a = =
geographlcally separate location. Thus, the closure of a ser-

vice establlshment is tantamount to completp closure; itis a - o

total withdrawal from a- market. Howevery the diffusion of ..

. the mformatlon and the beneflt der1ved from an unfair labor ‘
practlce are not restrlcted inithe same way. The timing of the .
representatlon election victory and the closure of the‘Omaha
‘operation in Burns Detective could have sgfit a Clear signal to |
‘other establishments, if they were not already -organized, .
that selectlon of a representatlve could result in closure

. Another area of concern is the sharp distinction that has |

arlsen between relocation and plant ¢ closure The outcomes
. for the employees again, are the same—-loss of employment '
However, in the former. case it might be suggested hat.the
. ECONQIAIC cons1deratlons in the declslon to relocate jare not

. qult as severe as they, are in the closure decision.. The :
_]Udlclal mterpre tions encourage the firms to take the more
drastlc step, closing the facility: As spelled out in Mifwaukee . -
Sprmg I, the flrm ould esce the unfalr labor pract & o

practlce

Milwaukee Sprmg . malntalns ‘the. d1st1nctlon between :

7,? , relocatlon and closure, and some of the logic is questionable. "
- But the broad 1nterpretat.10n ‘which mandates bargalmng o

‘ oVer relocatlon but perm1ts relocatlon dur1ng the contract if

I

v 'v;iy N . " »‘l ‘." W “‘ ‘ . "‘
: ..« B N o ' l.'._ Cor
Lo L o i 81
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The fmal issue is. effects bargan‘nng There seems to be fio
dlsagreement that bargaining over the’ effects of closureii isa-;
mandatory topnc of': bargammg under. Sectlon 8(a) (5) The
closmg bargain is the last resort: posmon “Effects bargam-%f.g,
: ~mg usually myolves rlghts of employees that arise'as a result ..
of’ closing, . such as severance ‘pay,:’pensions, other accrued 5
-benefits,  grievances, and possible reemployment m other .
parts of an employer ) eﬁterpnse ” (Helnsz 1981) i ey

Whether actual’ bargalmng n vtake place when there is
onl'y a.duty to bargam over the éffects must be questloned
The Appeals Court m Royal Platmg and Polzshmg /wrote o

" There can be 'no " 'doubt that the Company, by ;. =
wnthholdmg mformatlon of lits, mtentron to ter- -

. Unlon from ljargammg over the' effect of the shut- .

dOWn on the employees B Ry

. The Board in Ozark Tlraziers doubted the meanlngfulness of ‘
bargaining .over the effects when there is no possnbllnty of ¢
-reversing the decision. C e s NN
, If. effects bargalmng could be combmed with declsnon
fbargammg, a number of the concerns expressed above could
_be allev1ated First, notice would be given so the plant would
“still be in, operatlon Second, tradeoffs could be made be-
Htween the duties to bargam For example ‘the union could
‘waive future effects bargammg, with its’ assoclated t, in® -
teturn for a commltment to keep the plant operatmg n the -
- other hand, the umon could seek a‘more attractlve closnng .
B 'bargaln by walvmg the duty to bargaln Qver the dec1slon to
close. : : o
“In, concluslon the- ]UdlClal mterpretatlons of the duty to
‘;bargaln over the dec1sron to shut down a plant; are proble-*
' matic. - The ec1s10ns rev1ewed have demonstrated (a) the
- concern wit process and not outcome, (b) the unspecified
Frow interpretation of economic considerations,
ent of antlumon anlmus (d) the sharp distinc-

.
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tton between relocat-ron and plant closure, and (e) effects
'bargammg . R

uncertamttes assoclated wrth case-by-case ad_]udtca-
non have prompted some students of ‘these issye to propose **

-alternatwes, such as per se rules which would define more
clearly when there is a duty to bargain ovef the detision to

. .close. These per se rules, which wéuld require a legtslattve .

. amendment to the National Labor Relations Act or enuncia-
+ tion by the Umted States Supreme Court are presented and
. e luated in the next chapter. S oo

"

-~
~
DA

s CNOTES ..’
l The admrmsgratrve procedure requlres that charges of unfalr labor
. practices be filed with the National Labor Relations Board. The reglonal
staff of the NLRB investigates.the chargcs and atteh1pts to promote a set-
tlement. If the Regional Directar files a. complaint, a hearing 1s held
before- an Administrative Law Judge (ALJ).

Ifa party drsagrees With the fmdmg by the ALJ it can appeal to the ,

: NLRB in Washington. That appeal is heard by a team compOse‘ of three
1 of thefive appointed membérs of thte Ngtional Labor Relations Board.
Appeals to the NLRB’s.decision are filed with the United States Circuit

. Court:of Appeals Finally, the United States Supreme Court - may agree °

to hear an appeal of the decision of the circuit gourt.

2. Fibreboard Paper Products Corporatton V. National Labor Relattons
Board 85 S. Ct. 398 (1964).

3. Nauonal Labor Relations Board v. Royal Plaling and Polrshmg Com-
pany, 350 F. 2d 191 (1965). . . .

4. Ozark Trailers lncorpora,ted and Internattanal Umon Allted In-
dustrral Workers of A mertca ‘161 NLRB No, 48 (1966).
s l6l NLRB No. 48.. L ..

" 6 Texttle Workers Umon H)
Company, “et al., and Nauo,
Manufacturing. Compaﬁy, et {l., 85 S. Ct. 994’ (1965)

7. First National Mainfenance Corp ration v. Nauonal Labor Relations -
Board, lO)S Ct. 2573 (1981)." R |

'-‘"‘ B

Amertca V. Darlmglon Mani(ﬁl.cturm;g
! Labor, Relaltor;s Board v. Darlmgton :

-
-

.’

o
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8 Natlonal Labor Relatnons Act Section 8(d) ‘ ' '
: 9 101'S. Ct, 2573 ( 981). |

"v." Wooster Division of Borg— -?\

. Warner Corpo ation, 78 S.'Ct. 7'18 123 (1958) P !

| 13.858:Ct 398,402 1964). e L

| 14.855.Ct398,405(1964). - . fH
15. 85 S.Ct. 398; 409, 410 (1964). . ¥

16, Nanonal Labor RelanonsBoard V. Adams Dalry, Inc 322F 2d 553,
L 557 (1963;

"17. 322'F.2d 553, 562 (1963). LT

A Y
18. Textile Workers Union of America v.. Darlxngton Manufac(unng
. Company et al., and National Labor Relations Board v. Darlington
B Manafacturmg Company etal., 85 S. Ct. 994, 998 (1965).:

19. The Court* asked the questlon of whether there is a symmetncal
obhgatlon or lack of one between employees and employer. They quoted
- from the Coprt of Appeals the following statement: The Act ‘‘does not
‘comipel a person to become or remain an employee. It does not compel
‘ one to become or remain an employer. Either may withdraw from that
, status with immunity, so long as the obligations of any employment con-
tract have been met.”’ (Darlington Manufacturing Company v. Textile .
. Workers Unxon of America, 384 F.2d 682, 685 ( 1963)) : '

20. 85 S. Ct. 994, 1002 (1965).

21. National Labor Relations Board v. The Willia_m J. Burns Interna- “
tional Detective Agency, 346 F.2d 897, 903 (1965). '

22, This section became an issue because closure could be sgen .as,
violating free speech protections. = - S

, 23. 350 F.2d 191, 195.(1965).
24,350 F.2d 191, 196.(1965).
25. 350 F 2d 191, 196 (1965).

.26. 63 LRRM 1264, 1267 (1966).

27 ternational Union, * United Automabile, Agrospace and
: ltural Implement Workers of America, UA W'and its Local 864 v.
National Labor Relations Board, 470 F.2d 422, 428 (1972). .
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- 28, Brockway Motor Trucks DlWSlOﬂ of Mack 7{'mcks,\ Inc 12 Nanonal
Labor Relations Board 582" F 2d 720 (1978) SRR,

29, 582 F.2d 720, 732 (19‘78) L e \ S
30. 582 F.2d 720, 735 (1_978)‘.,‘ O N R O
3L SB2F2d 720, 45749 (1978). T .y o e D
32. 101 S.'Ct. 2573,2581 (1981).. \/ . R

33. 101 S. Ct. 2573,2585 (1981). . ”‘ S

34. 101 S. Ct, 2573, 2583 (1981). .
35. Bosanac (1983) wrote “Work" transfers per se, are not proscnbed

. . ‘under. the Los Angeles Marine theory Only when transfers:of work .

become the means to achieving improper ends, mldcontract modnflca-' co
" tion, do they become illegal.”” (p. 76).

36. Milwaukee Spnng Division of I”anlS Co:l Spnng Company and _ -",- B
United Automobile Workers (UA W) and ns Local 547 lll LRRM 1486 '
(1982) "

.37, Two other cases that fall within’ thls generalraréa are: Brown Com- N ‘ :
. pany; Brown Company, szngston-Graham ‘Division; Brown Company, * ' .

..Tri-City Concrete Division; L-T Transport, Inc. and Kris A. Borum et . ‘
al. 243 NLRB, No. 100 (1979), 1979 CCH NLRB #16082. ToccoDlwslon '
of Park-Ohio Industries, Inc., and Atto Workers, Local 91 UAW. (257 )
NLRB No. 44) (107 LRRM 1498) (1981). ‘
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; The Duty to Bargam
Chapter4 R PerSe Rules -

? f tIntrr'rduct'ion “

A number of the students of labor-management relataons, E

"as well as the National Labor Relations - Board and the = -

Courts, have attempted to develop guldelmes, tests or- rules "

for. determlnmg‘whether and under what conditions thereisa
.duty to barg
determlnatlon could be made on a .case-by-case_ basis, but
" that is extremely costly.'As St.-Antoine (1981) has written,

“thls “has the attraction of maximizirig fairness in individual

srtuatrons, but 1t can lead to uncerta;nty and unpredlctablh-
-'ty . » ‘ ¢ )

-, ’ Lo- b . '
w4 Notrons of equlty have led to the rejectron of the polar per
se rules (a) there is no duty to bargaln ovef partﬁl plant

closures, relocatlons or major. technologrcal changes:

resulting in large- scale dlsplacement. bf labor; (b) there'is a

mandatory duty to bargam over all decisions leading to the .
- permanent displacement or dislocation of workers from'a -

in.over the decision to close.’ Naturally, the .-

.

.particular employment. Furthermore, the more recent rul-""" -
_ings on mid-térm contract repudiations also are, unsatlsfac- o

tory because they encourage closure rather than acluevrng a
solution- that mamtarns employment and’ profltable Opera-
tlons . S

The gurdellnes, tests of rules that have been sugge ted have

several features in common They hope to, cover as maﬁ' of .

T .)77
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' he potentlal c1rcumstances as pDSSlble ,w1thout. requmng

,’argalmng Jn all’ sxtuatlons Also,  they'. hope .t be -
tralghtforward and easﬂy 1nterpretab1e 50.as to E’ate the. .

‘ "“"least ‘¢onfusion’ poss:ble .The .four approaches to-be’ con-- : i ",

yldered below are Schwarz 'S" employment substltutlon rule, ', :

e "Rabm s seven point guldelme, the three part test developed '}

‘- in Brockway and Hemsz s rule of rebuttable presumption. = ¢

Thls chapter ends’ wrth the presentatlon of a new proposal, ;

-addressing the determlnatlon of the duty to bargaln over‘the L
. declsron to close Ty i . .

™ 1'4

" | Employment Substltutlon Rule R
Schwarz (1970) proposed the employment substntutron
rule in his artrcle, “‘Plant. Relocation or Pértial Termmatldn- o
‘The Duty to Declsron»Bargam ** The rule i is: . AT

x“‘,. L Decrsnon-bargammg should be requrred in all cases -
v " where the employer plans to substitute non- unit
o Workers for unrt workers o v o

)
o b

' Ttis a stralghtforward restatement of the decision presented

in Fibreboard Paper Products Corporation v. National .

. Labor Relations,Board, which mvolved “the replacement of - .

. employees in the exrstmg bargalnmg \init with those of anin- *

. dependent contractor todo the same work iirider similar con- ,

ditions of employment i HoWever, whereas’ the above:- ' :

‘ L represented a definition of cont/ractmg out, Schwarz s rule b
Lo also would apply to relocatrons

v L
Schwarzs approach has /the desrrabrllty of’ bemg o
stralghtforward' "There are’ /no probability statements | -

. assofiated with it. The union would need to be consulted 1f l

loyment is substrtuted if not there would be no need for \ e
' consultatron. B ‘ .

S - However thls rule would not requlre bargammg in, all cir- X
' cumstances where a solutlon may be. fOrthcommg and would - i

o ,\' '.-".,'nvl;/‘ ". ’ ‘f' &

e 4
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_requlre Bargarmng in- others where perhaps there is ‘no
possrblhty of a. solution be1ng reached To evaluate this, itis .
inecessary to develop a taxonomy of closures. They can take '

' the follownng forms‘ o . A :

1. The firm contnnues operatnons at the locatnon, but some i
» employees. are. d1splaced by 1nd1v1duals who have been
S contracted to perform the same duties. L

1 ‘ i
2 The’ f1rm relocates its operatnon SO that it is producnng
the same or similar product in a d1fferent faclhty and
w1th new employees : :

l

3 The plant closes. because it is no. longer competltlve due
i to hlgh labor costs or low productrvrty T

\ ‘
4 The plant closes or relocates because the present market
for its product no longer exrsts; o

J

“The employment substitution rule would require decrsron -
bargaining-in the first two 1nstancés, ‘and also sometimes in
the fourth circumstance. It would not apply in the third in- .
stance, which may be the cr1t1cal ‘one. According to Schmen- ;o
ner’s:(1982) analysis, hlgh labot' Ccosts or work rules were the ‘
principal reason for closure in‘over one-fifth of the cases.. ',/ -
Thus, the expectatron is that negotlatlons possibly could save 7 .
" jobs and restore profntablt;‘ operattons in the third mstance, I
yet dec1s1on bargarnmg would not be requlred

o

Bargarnrng could be required when there is no possrblll.ty
. of a solution being reached ‘This rule would requrre bargam- L
ing when a firm relocates .its operatlon because the: present t
market’ for 1ts product no longer exists For instance, con-" .j‘
sider the fifi that has been a- suppller to a flfﬁQat has
relocated In order to stay in business; it is forced to ré ocate e
‘toan area in'which it'can negotiate new confracts It still is'in". Tff
the same; line of business, although it has. substituted .

employees Bargamlng would lﬁVe a very low probablllty of
11 i o

. . , ) ‘ . o
. '

) 5 . R . X
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_alterlng the dec1s1on to reloca'te In thls 1nstance, effectsr
'bargalmng would be more 1mportant S .

s i
o

Rabln s Seven Pomt Critena
Rabln (1971) proposed a seven polnt cr1ter1a for determln-
ing when there should be and when .there- should not: be a‘f L
- mandatory duty to bargaln over the declslon to close a plant g
. The sgven pomts are as. follows Lo

1. The 1mpact on employees must be certa1n and d1rect
. 2.The dec1s1on must not be mmor or recurrent o :
-3 The issue must be wrthm the éxpertlse of both partles ,‘

4 The decision to termlnate operatlons must be based on:,°
* factors that are not so compelling that the bargalmng o
process cpuld not possibly alter them. .- ) ;‘

5.An “establlshed » not merely “techmcal’” bargalmng
‘ 'relatlonshlp must have been in effect pl‘lOl‘ to the dec1-- %
-osion. 7y : e Sy

".‘ IRRTR o
6. The statutory requlrement of good fa1th bargalmng,

particularly as to notice, must be interpreted flexibly §6. """

that the employers freedom to act is not unduly 1mped-; -
ed v - .W ;

7. The partles should be- given, wide latltude to allocate }
“'man‘agement functlons by consent ' ‘ L

The fitst two polnts remove suc dec151ons as new sales or ,' :
marketing strategies, which may ulfimately.diminish employ- ..

" * ment, from mandatory bargalnln Conversely, a plant clos-+ =

ing, a major technologlcal change or a relocation all'have -

" certain and direct 1mpact on employment in the short run . -
and do not necessarily recur on zxg%‘lar basis: Therefore,

. decision bargaining would ‘be ‘mandatory’ on these 1ssues"
assummg the other cr1ter1a are met, | ‘

n

- SR

..

b . ‘ . Co o
89~ - SR



amlng Statmg that the “lssue must be"

“and ¢ other man1festat10ns of labor-management cooperatlon.’

- The, deﬁmtlon of compellmg factors is not suff1c1éntl}’.. o

_;‘the relocatlon or: partral closure possrbly could be altered
f thrOugh the barga1n1 ; process in order to mandate declslon_‘_ _

ive ':The narrow mterpret tion would hold that only labor. R
osts and work rules’would be ‘within the expertlse of both -~
.partles A more expansrve mterpretatron would contend that -
'y productron processes, major purchases of equ1pment and . Q

perhaps new markets also fallin the area of expertise of both «
»;partres The quahty of work life movement, quahty c1rcles-" o

“have shown that productlon processes and the general opera- SR
“ tion of fac111t1es also are w1th1n the expertlse of ¥ some labor
3 orgamzatlons : . - L Vo

clear to forestall case- -by-case adjudlcatlon For example, is. - A

loss of a key: source of a factor of productlon a compeljlng.. S
onsider the case when another: source. becomes '+ ‘
eit at'a: hlgher price. The hlgher price ‘does not,;.f '
of the. product but bargammg o
. -with the union results in labor costs being: reduced so that o
producﬂon can be resumed with the’‘new source of the fac-

: "“1. reason?,
' avallable,
gt perm1t pr0f1tab € .prov

_tor, and the output can be sold at a profit. Although the
: c0mpelllng reason was altered through bargaining, the prob-

ability of bargalmng being successful in this instance is llkely\ ‘
\ _

, tobequltelow % Lo ‘ ;.;,: : ; S

Lo Restrlctmg the @ity to bargaln to establlshed barga1n1ng

. separate the duty to bargaln controv?:rsy, Sectlon (8) (d),
fromfthe unfair labor practices issue, Sectlon ®) (a) 3). Ifa

SeoINE L

“ - tion, wrthput a contract formally bargained, the issde could
slmply be settled on whether this was an unfair labor prac-
t1ce By brﬁngmg in. the duty to bargaln precedents are

.H.' .
ol ' “ V |
4 S R v A [ '
I . C \
Lo ' Tk [,
L . . e i {

! ' : : .
) R . : . . . | '
Ve A ro o . . .
, R R i ) . "
; e e ‘ [ - K ,
L 0 . ‘. . ' " .
1 oL e - . i .
‘,“ B ’ B , B ' '

relat1 nsh1ps would accomplish two thrngs First, it would '

clompg occurred Jon the heels of a union representation elec-;, <
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"'.flestabllshed about the duty to bargam even though no_
bargalmhg has ever occurred.‘ Vo ]";:_' AL PNt

8 Second theje would be.a h1story of bargammg betwee
' the two parties. ‘which could be built upon in‘ developlng ex-

pectatlons for.a settlement Severa‘i cases, ‘the most, 1mpor-

- tant being First Nattonal Mamtenance Corporatton v.-Na-

-+ tional Labor RelatronsBoard mvolvedasnuatlon where the &=

", union selected in - the representatlon election ‘neyer had - ¢
~ negotiated a- contract with the employer Thus\the facts. of‘f.;;_-, 3
" the case did not lend themselves to maklng a Judgment abOut S
the: potentlal efficacy of;bargalmng '

One cr1t1c1sm ra1sed frequently of the duty to \dec1s1on ho
bargain is that there is no incentive for the unipn to reach an . .
agreement concern1ng the. potential closure because’ the
longer barga1n1ng continues, the longer the. plantlremalns in
operation. Furthermore there.is the fear that breaklng off
negotlatlons, even if no progress is being made, w1ll be Judg— :
ed as failure to bargaln in good faith, with penaltles assessed l
'accordlngly Rabin’s sixth point, by suggestlng flexibility in' -~
the interpretation of good faith bargaining, hopes to en-»";‘ o
courage sincere barga1n1ng by ensurlng, that the process can \
be ended without requ1r1ng management to. reach an un-' ",
favorable ‘bargain. Hdwever, a flexible 1nterpretatlon does’ \
not necessarily reduce uncertainty or un, redlctablllty untjl "
+ after sufficient experience exists to devel a reasonable ex- -
~ peotation of the definition of flex1ble 1nterpretatlon of good@
faith bargaining. =~ = %. " ‘ L
1}

‘'Mature bargalnlng*%elatronshlps may spef:lfy prer,ogatrves

-~ of both management and labor in the bargaining. contract.

Rabln s seventhpoint suggests that Jud1c1al 1nterpretatlons, :

: 'should not overrule these prerogatives so that bo partners, =
can' be reasonably certain about ‘what issues they must
negotiate and those in which manag‘ement can act unilateral- '
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ly w1thout fear of- bemg’found 1n v1olatlon of the Natl'_ nal _ j :
labor RelatlonstAct : , Yo

It is very 1romc”\that nelther ,*Schwarz s employment;
substntutnon rule _the seven pomt criteria - developed by ..

; i mRabm would have’requlred thnglrst’Natlonal Maintenance . =
Corpbratxon to; negl)hate wnth the u'nlon gver. the’ dec1s1on to o
.. close., Yet this case served as-thegvehlcle for the most’ recent TR
Unlted States Supreme Court rulmg bn the-duty to bargam 1n s
partlal plant closures o ,,_.;. AR '

Y B b

v Three T{ it Test of Brockway N

.

_ The majonty oplmon in Brat:kway Motor Trucks, vax-»: :
sion of Mack Trucks, Inc; v." Ngtional Labor “Relations
foard took exception with- per $e rules that either mandate- .
.nb duty to bargam or- mandate a duty £0 bargaln in‘all cases. * /‘\(
of plant closure. The maJorrty opm;on refle%ted that ‘the.
basic problem:is that no simple per se rule-.can adequately
protect the 1nterests of all parties:in all of. the factually = .
dnve’rgent sitnations.in which, shutdowns may’ ocour The opi-

“nion also-took exception to the” argument by Brockway
. Motor Tfucks that because the*closure:was .due to ' ..
| “economnc considerations,”’ althOugh unspeclfled there was
no duty to bairgam

[

Instead the majority opnmon fashlone‘l. x.,three part test to i ‘
rmine when banalnlng should be mandated in cases(of-
ar 'al plant closure ‘Th&titree coﬂslderatlons are as folloyl'

B l e. strength- of the employees ~?terest in altermg

.
<« d
s

management s decnslon

2.The likelihood that bargalnmg would lead the employer
to alter its decision. o L

Management S countervallmg interest in not bargammg lay

I \ (RS

U 9eN N

PR
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" The maJor problem w1th , 1s three part test is that the

determrnat1on of the duty’ to arga1n must be adjudlcated
, '..T he firm" plann1ng to: close one art of 1ts operatlon wonld :
“ " not know with ° certa1nty ‘whether - it- can’ do so Withe

,':jffbargarmng because both' the strength of the employees (}u
" terest'and the countervalllng 1nterest qf management cannot :
. be evaluated a pnorl L \ : ‘

The strength of the employees’ 1nterest 1n alterlng rnanag e
, ment’s decision’ requlresfwo pieces of 1nformat1on of wh1ch g
. only one can be obtained through-the ining p e
‘... First, the probability of" obtaining alternaf
- " at what wage: elsewhere in the. area rnustl ‘

o employees may have ouly a weak 1nterest 1n chang1n the '

", decisipn to close, Co 3F the ﬁext best employmg = N
. alternlative, the oppogfiity wage, ‘is cons1derably dess than
" that rp eived from tHe current employer ‘the 1nterest in élt;- e

©ing n}lanagement’s ecision may be. quite strong. Tt might-be.  { .
suggested that the trength of interest is d1rectly propor i® al‘!’ s
_to the divergence etween the current wage‘and the: oppor- J ‘
‘ »~$un1ty wage. But he umon would not attempt ‘to alter B

x‘ vthelr wag‘e below the o'. g rtuntty wage

T}rehkelrhogd that ba'rgarnrng would lead- the employer to
lter’ its decision also 1§ problemat1c What.is the reason f0r r
45 the decision to close?- Is, it lo5s of raw mater1als a shr1nk1ngf L
-~, . market,,labor costs Or. greate'r opportun1t1e \ elsewhere? ’All;.ﬁ %
-+ of these tould be fermed‘economic reasons, buk

' ‘}‘. theit su1tab111ty to cHange through bargalnlng Another co, >
‘ -j v slderatron is;the b,argalnlng h1story of these partles.. Have- .
tthey~ s‘ho&yn an’ ab1l1ty to reach agreement 1n ‘the .past on .
troubleSfme lssues? DR
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.oval,

Tet A ;
. &

"‘t 1nterest m not bargalnl' -

L ~f1rm"should have some’ mdlcatlon of its WOrsemng flnanclal
L condltlon prior to the’ actual declslon Strateglc plans to' alter
" )the nature of’ the busmess also are undertaken é&lor to_any
deClSl(ﬁl to close Declsrons to enter new- mark' S may re-‘- ~
. quire greater secrecy, but "those - dec1srons w_ requlre
‘bargaining only if a hne of buslness was’ bemg dis@ontinued.
\z/ Aafiagement’s . interest in rot bargammg’_ appea,_rs to be
- ound’ed in (a) the uncertalnty of the length of bargaining . ,
requlred to bargaln in good falth and (b)éthe 1de010g1cal L
',,- pOSlthI‘l that certa1n declslons are excluslver management
prerogatlves

Loy "‘- [‘ . ¢
P ' . ol ..g ",’.’ - .‘\ .

Rule of Rebuttable Presumptmn

The rule of rebuttable presumptlon wagproposed in the
U S. Court of Appeals for the Second Clrcult in its decision’
in" National, Labor Relattons oaf'd . Ftrst National -
Maintenance Corporatton 2 The followrng passage from th1s v
declslorlQ a statement of that’ rule. ‘ SR

’ ',whether the purposés of the statute‘ar advanced by . e
- inipositionof a duty to bargaln and that determina-
" tion does not ‘depend solely on whether the co ts
preclpltatmg the declsmn to termrnat were n t/
labor or1g1nated “What \appears to u to  the |
. decisive’ factor, is whether,’ regardless f the origin
... of.the cast: Whlch preclpltated a management deci-
"7, sion to:terminate' an  operation, bargalnlng cqould
.v.__,}reasonably be expected to modlfy or reverse that .. . °
‘ "}_"‘declslon 3 | ' '

o \ We belleve however' that the crit a questlon is

= ;‘1s rule dlffers from the three part test of Broc»dy:n
whlch t:he mterests of’ employers and employees are to bes’
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/ .:f_-,key concern 1s whether the'p poses of tl
. rvvanced R I
o e1nsz (1981) has attempted ! fo e ag)l

v ‘] ~table presfmptlon and to make it operatlonal it apphes to '
| plant clos1ng He speclfled six steps, whlch are as follows' L

l The initial presumptlon 1s dec1s1on to close 1s a

: mandatory baect of b rga1n1ng N \\_‘
AIf.the’ empldy ‘}X

falls to argaln over the decision to—=

o close, the. employer bears the burden of proving that. the "

o 'pr1mary reason: for closmg ‘was. economic nece551ty out-" P

g ,.,51de the. employment relatlon ‘ -
3.

‘ If the empl?y’eT has avoided all bargarnlng and has fall-_- E

. . . edto present evidence overcoming the presumption in'

Lo favor of négotiations, the- National Labor Relations
e v Board should order back pay from the date of refusazl to’
s bargaln ST

. 4 If the employer has bargalned before announclng the .
v cl g decision, it should be presumed that he has.' |.
B - .7 ulfilled h1s duty to bargaln T Lol

1 SQThe presumptlon of halnng fult]lled the duty to bargaln

n to bargalrgtn good.~
i in recognm of con-

all data prov1ded b the ployepa confldentlal K

R The ’rule of rebuttable presumptton also appears to have
» } some: promlse,fbut 1ntt1al 1mplementatlon would be difficult. .
« ! Initially, Point 2 would be the subject of contentlon as both

employers ahd‘ employees oul 1sagree over whe her the
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nm re%sgn for cl'oslng was out51de the employment rela-
.tion.. tance, assume - the- firm. is: clos1ng‘ the plant' S
because its costs,of production are too’ hlgh in order to re-k
“'main competltrve One approach'rs to build a new plant with
- 'state of the art’ technologyl The other approach is. to reduce ',_)

the costs of labor 1nputs ‘Woul the prrmary.reaso?[ for clos- U

as spec1f1ed 1n Pomt 3.

Relatf;ll to. Pornt 3is a concern that frequently emerges 1n -
the pa.rtlal closure issue. Some assert that a case-by-case ap--

plant However there is the potentlal in the case-by-case
; ermlnatlon of the firm not knowrng untrl after the judicial

: . . o ! ,' a
‘red-/ . . R TR
L . ) ) .

.+ In summary, each of the four.rules reviewed here has a. |

signiflcant sh rtcoming Schiwarz’s employm.ent substitution

{

" rule ‘would not. réquire bargalmn in plant closute !cases. . Vs

Rabin’s seven point rile leaves the eflmtlon of ““co nelllng SRR
factor” open, and speclfylng flex1ble mterpretat“oér good. i

L ‘N, . i
U e T ~o
o . " o \. . . v s R

. o ce BT .\ “ \ ° RIS . - .

R . . . ® . s, <
e e e M ‘ o - ‘ .
. : % S b A .
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faith bargaining does not necessarily reduce the uncertainty
associated with meeting its requirements. The three part test
of Brockway would still require case-by-case adjudication
because determining the strength of the employees’ interest
requires negotiations; therefore, there still is extreme uncer-
tainty associated with whether or not there is a duty to
bargain. Finally, Heinsz’s formalization of the rule of rebut-
table presumption still leaves undefined what is ‘‘economic
necessity outside the employment relation.’” Thus, other
than Schwarz’s rule, each of the rules still relies heavily on
the case-by-case determination.

A New Proposal

The four alternatives presented in the previous section are
designed to expedite the determination of whether there is a
duty to bargain over the decision to close. In this section, I
will present a new proposal. The proposal has its basis in
Coase’s (1971) concept of social costs and bargaining to
reach a solution that is satisfactory to both parties and that
maximizes the value of production. Initially, the concept of
social cost is examined and its application to the plant
closure problem is detailed. The new proposal is presented at
the end of this section.

The concept of social cost is loosely defined. Coase used
the following definition to introduce his discussion: ‘‘those
actions of business firms which have harmful effects on
cuaers.”” One difficulty is making Coase’s concept opera-
tional, given the practicalities of coilective bargaining. The
system of collective bargaining requires that (a) negotiations
be expeditious and confidential, (b) relative bargaining
power be maintained, and (c) penalties be costly enough to
deter prohibited practices but are not so severe that they are
never levied.
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Coase’s concept is based on the following five points.

1. The problem must be looked at in the total and at the
margin.

2. The efficient allocation of resources and not necessarily
the distribution of income is the fundamental issue.

3. The room for bargaining is between the resources’ cur-
rent use and their next best use.

4. The result which maximizes the value of production is
independent of the legal position if the pricing system is
assumed to work without cost.

5. The result is achieved by means of a bargain between the
parties.

The potential harmful effect on workers, the social cost
associated with plant closure, is their lost earnings. Earnings
loss, however, is not a given, but depends on conditions in
the local labor market, the compensation schedule used by
the firm, and the preferences of workers and their tenure
with the firm, as was discussed in chapter 2. Thus, depending
on these factors, the potential earnings loss could be signifi-
cant or negligible; but it is impossible to determine the extent
of harmful effect on workers without negotiations.*

The other side of the issue is whether the action by the firm
increases productive capacity of whether it is unavoidable.
There is no room for bargaining if the closure is the only ac-
tion possible. Bargaining, however, could address unex-
plored alternatives to closure. Finally, the action by the firm
may be solely designed to maximize private profits, such as
relocation to a lower wage area. Thus, alternatives for firms
could be (a) closure because it is the only alternative,
(b) closure although not all alternatives have een explored,
and (c) relocation to a more profitable area or region.

I3
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Therefore, there are six potential combinations of the ef-
fect of closure on workers and the motivations of the firm.
They are as follows:

1. Harmful effect on workers - No alternative to closure
for the firm.

2. Harmful effect on workers - Alternatives to closure not
explored.

3. Harmful effect on workers - More profitable oppor-
tunities for the firm.

4. No effect on workers - No alternative to closure for the
firm.

5. No effect on workers - Alternatives to closure not ex-
plored.

6. No effect on workers - More profitable opportunities
for the firm. .

Decision bargaining is only meaningful when there is the
potential of changing a closure decision. No such potential
exists in 1 or 4. Although deferred compensation may be an
issue in 1 or 4, the only reasonable option is to address it dur-
ing “‘effects bargaining.’’ In some instances, closure would
not necessarily result in a loss of current earnings for a ma-
jority of the workers. The experience of workers under 40
cited by Holen (1981) fits this category.

‘‘Alternatives to closure not explored’”’ could include
reasons ranging from low productivity or higher wages, to
producing a product for which the market is shrinking, to
loss of line of credit. In some circumstances closure could be
averted but not in others. Bargaining also might iraprove the
profitability of the current plant, making relocations less at-
tractive. Thus, of the six possible interactions spelled out
above, Coase’s concept would suggest that there be an op-
portunity for ‘‘decision bargaining’’ in four of them, situa-
tions 2, 3, 5 and 6.

33
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The following are two possible scenarios. Assume a plant
announces that it is going to close. It is located in a relatively
small local labor market. The reason for closing is loss of
market share due to noncompetitive prices. Alternative job
opportunities are limited and wages are 30 percent lower in
those opportunities. The firm indicates that a 20 percent pay
cut is necessary to retain competitiveness, and that figure is
verified. Thus, the range of bargains is between a 30 percent
and a 20 percent cut in pay. Workers agree to a 20 percent
pay cut because it represents the best alternative. They have
incurred an earnings loss, but that loss is less than it might
have been, and the productive capacity has been maintained
in the community. This represents the minimum social cost
~ associated with maintaining production capacity.

The second scenario assumes that a plant announces that it
is closing in order to relocate its facility to a low cost area.
The local labor market affords numerous opportunities and
most workers can obtain alternate employment and incur oz-
ly a 10 percent cut in pay. The firm claims a 20 percent cut in
pay plus signiticant technological changes are necessary in
order to make the current location competitive. In this in-
stance closure is the best alternative for both parties because
resources can be reallocated to more productive uses without
significantly damaging the earnings potential of workers.?

The discussion of the court cases and NLRB rulings has
demonstrated that the courts generally have been willing to
accept economic reasons as a justifiable circumstance for
closing a plant or displecing a large part of the workiorce.
The term ‘“‘economic reasons’’ is a bit contrived, however.
For instance, closing a plant to avoid bargaining with a
union is expected to generate economic benefits for the firm.
Labor costs that are sufficiently high to make a firm non-
competitive also would appear to be an economic reason.
Below are described the types of actions of firms that appear
to constitute economic reasons according to the definitions
of the courts.

00
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1. A major capital investment. The capital investment
could result in the displacement of a significant part of
the workforce as the process becomes more automated.
Presumably, the physical capital investment is under-
taken to maintain or enhance the competitive position
of the firm. The major capital investment also could
take the form of a relocation.

2. Altering the line of work. By altering its line of work,
the skills possessed by a significant part of the
workforce and the skills required to produce the new
product or service may no longer match. Stated dif-
ferently, the firm has diversified to meet changing
market conditions.

3. Loss of market. The loss of market, which results in
closure, could be for several reasons.

a. the firm is no longer competitive in its industry or
market.

b. the market for the product i1o longer exists because
consumer demands have shifted.

c. the firm loses its ability to produce for this market.
It may have lost its line of credit or no longer have
access to its natural resource base.

To these a fourth point is added which is:

4. The firm is no longer competitive because wages are too
high, productivity is too low, or restrictive work rules
impair flexibility.

If one takes a very narrow view of what bargaining can
resolve, bargaining reasonably could be expected to generate
a solution only in the fourth situation.

A more expansive view of issues that might be resolved
through decision bargaining could also include the first
point. For instance, a change in work rules or a decrease in
wages could make a major capital investment less necessary.

101
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Altering the line of work and changing the skill needs of
workers, the second point, could be facilitated by bargaining
over retraining programs for workers, but this is effects
bargaining. The loss of a market is the one general area in
which the potential impact of bargaining is expected to be
quite limited.

Calabresi (1970) has attempted to develop liability rules
that promote efficiency, which is defined as minimizing the
sum of accident costs and accident prevention costs. Acci-
dent costs are those costs directly associated with the closure
such as the earnings luss . workers. Accident prevention
costs are those costs incurred to regulate or limit the occur-
rence of the accident.

Calabresi has concluded that the sum of accident costs and
accident prevention costs would be minimized if liability for
the costs was assigned to the party best able to affect the
decision. If we consider a plant closure an accident, since
costs are imposed on individuals not party to the decision,
this would suggest that liability be assigned to the employer.
The employer has the information—the reason for closure
and what changes are necessary to avoid closure.®

If management has the necessary information, why not
simply rely on management to initiate discussions when
economic considerations can be altered through bargaining?
Are they not in the best position to determine if there is
something that labor can do to forestall the closure or
displacement?

The question has merit, but it ignores several issues. First,
whether the concessions demanded by the firm will increase
productive capacity for society depends on the alternatives
available and the preferences of the workers. The value of
goods and services produced is less than that attainable if
workers are not employed in their best alternative. Second,
since both the worker and the firm have invested capital, is it .
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equitable to permit only management to determine those
cases in which bargaining should cccur—to assign priority
rights to physical capital? Firms a5 workers are unequally
positioned to respond to change cue to the time input re-
quirement of human capital.” Third, where is the bargaining
power for the union? The only power is the right to not
agree, which would be very costly to exercise when the union
is given only selective opportunities to participate in decision
bargaining. Fourth, it ignores the potential of workers pro-
viding innovative ideas that may be effective in situations
that management did not consider possible. Fifth, there is
the fear that employers may misuse the threat of closure, us-
ing it to gain concessions in situations where there is no real
potential for closure. '

Placing the decision rather than obligation with manage-
ment may result in fewer agreements being reached than
desirable. Management does not know the union perfectly. It
is not fully aware of the concessions the union will be willing
to make, nor the internal political positioning of members. A
concession that management may think the union would be
willing to make may be rejected, whereas one they thought
impossible may be agreed to readily. Moreover, not all
plants should remain open. In some instances the economic
sacrifice by employees would be greater than the improve-
ment in productive capacity. Most important, closures are
relatively infrequent, so the expected transactions cost is
relatively small.

Although others have attempted to establish criteria for
* the duty to decision bargain, there is excessive uncertainty
associated with case-by-case adjudication. Making Coase’s
concepts operational requires a per se rule: there is-a man-
datory duty to bargain over the decision to close a plant or
relocate its operation. The key consideration is expeditiously
determining when additional bargaining is warranted. The
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new proposal presented below attempts to have a quick
determination of when additional bargaining could lead to a
socially more productive solution than closure.

Recall that bargaining potentially could resolve the situa-
tion in four of the six combinations of effects of closure and
motivations of firms. In the other two of the combinations,
bargaining could not possibly alter the decision: closure is
the only alternative. In two more of the combinations (2 and
5) some bargaining is necessary to explore the alternatives to
closure. In some instances alternatives may be available, but
not in others. Finally, bargaining is needed to explore the
more profitable alternatives for the firm in light of the op-
portunities for workers. Consider the following procedure
for implementing the duty to bargain over the decision to
close a plant and for meeting this obligation:

1. Firms are required to notify the NLRB and the union of
the plan to close one part of an operation or to relocate.
This notice should contain a detailed explanation of the
reasons for closure and financial data as appropriate.

2. The NLRB determines if bargaining might be fruitful
using the criteria established in Brooks-Scanlon;® the
reasons for closure are beyond the control of the parties
to the collective bargaining agreement.

3. Information bargaining occurs in those instances where
it is determined that bargaining might be fruitful.

4. Based on the information. provided, the NLRB, the
union or bargaining unit, and the firm determine
whether further bargaining is appropriate.

5. Bargaining continues in those instances where two of
the three (the NLRB, the union or bargaining unit, and
the firn:) think progress is being made and/or a soiution
is possible, but for no more than 90 days after the initial
notice.
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6.If bargaining has been in good faith, but no agreement
is reached within the time period, the firm is free to pro-
ceed with its action.

7. The firm is required to bargain over the effects.

This proposal establishes a per se rule, but attempts to in-
troduce steps that ensure that decision bargaining will not be
required in circumstances where there is no reasonabl:
chance of resolution. The proposal places a greater obliga-
tion on management than is currently required, but reduces
uncertainty and the poteniial of costly penalties. The
hargaining power of the union is limited, but is more than
currently exists for effects bargaining.

One of the employer’s concerns that surfaces is the uncer-
tainty associated with meeting good faith bargaining re-
quirements. The 90-day time limitation addresses this. The
limitation should be absolute in order to discourage play-
acting, and tc promote bargaining.

The NLRB is charged with furthering the purposes of the
National Labor Relations Act, which is to establish and
maintain industrial peace to preserve the flow of commerce.
It may be felt that the initial reaction of ti.e Board will be
that these purposes are best served by requir ing bargaining in
_all situations, irrespective of the probability of changing the
outcome. However, the Board, in its Brooks-Scanlon deci-
sion, has moved to the position that bargaining should not
be required over the decision to close when there is no
likelihood of reversing the decision. In Brooks-Scanlon, the
firm lost its source of raw materials and the Board rejected a
duty to bargain.

The proposal envisions a two step process. After initial
bargaining has occurred, the progress will be reviewed to
determine if a solution is likely. If none is likely, as indicated
by two of the three parties agreeing so, further bargaining
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over the decision will not be required in order to meet good
faith requirements. This second step would cover the situa-
tion where the market has changed so rapidly that the firm
cannot possibly keep the plant open 90 days.

An important element of establishing a per se rule is thai
plant closure is a relatively infrequent event. Therefore, the
additional costs of administering the proposal would be
limited. Furthermore, it would use existing structures, but
require that the National Labor Relations Act be amended to
include piant closures and relocations as falling within tae
“‘terms and other conditions of employment.”’

Summary

Per se rules to guide the duty to bargain have been propc:--
ed because the judicial determination of the duty to bargain
over closure is problematic. Perhaps the most troublesome
aspect is that substantive labor law has been made in the area
of plant closure through cases in which management and
labor have never negotiated 2 contract. For example, neither
Schwarz’s nor Rabin’s criteria would have required decision
bargaining in the First Nationa! Maintenance decision.

One of the appealing features of using collective bargain-
ing to help resolve the plani closure problem is that closure is
a relatively infrequent event. As reported earlier, there were
619 closures in 1982, a year that has becn cotnpared to the
Great Depression in terms of its impact on scme sectors.
Although the impact on the workers dislocated may be
severe, the administrative impact for an agency such as the
National Labor Relations Board should not be overly
burdensome. For example, in fiscal year 1980, the NLRB
handled over 44,000 unfair labor practice cases (Forty-fifth
Annual Report of the NLRB, 1981). '
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Conversely, case-by-case determination can be extremely
costly in the individual situation. Other per se proposais to
accomniodate the partial closing judicial conundrum have
been reviewed. Each attempt is noteworthy, but each one is
flawed. The two areas on which they seem to stumble is en-
suring that the negotiations are expeditious and introducing
certainty into who is required to bargain over the decision.

The proposal presented above requires decision bargain-
ing, but sets a time limit to the bargaining. It establishes a
per se rule, but envisions a quick determination if further
bargaining would be fruitful. For example, closure due to
the loss of market likely would lead to the quick determina-
tion that bargaining over the decision would be fruitless and
would permit early negotiations over the effects.’

NOTES

1. Fibreboard Paper Products Corporation v. National Labor Relations
Board, 85 S. Ct. 398, 405 (1964).

2. National Labor Relations Board v. First National Maintenance Cor-
poration, 628 F.2d 596 (1980).

3. 627 F.2d 596, 602.

4. For the purposes of this monograph, earnings losses are divided into
two components: (a) the difference in wages received between the posi-
tion in the closed plant and the new job, and (b) the uncompensated
deferred compensation.

5. Naturally, there may be short-rin adjustment costs for workers
associated with the closure. But the extent of opportunities should
minimize the income loss, and therefore the adjustment costs.

6. Although one of Coase’s five points held that the efficient result is in-
dependent of the legal position if the pricing system is assumed to work
without costs, that may nct be the case due to the unequal distribution of
information. Bargaining then becomes the mechanism for equalizing the
distribution of information.
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7. The importance of human capital to firms is evidenced by the fact that
some service firms have issued stock. These firms dc not produce goods
in the traditional sense, so there is no physical capital—buildings,
machines, inventories—which could be liquidated to generate some
return to the shareholder. For example, consider investment houses or
consulting firms. Some have gone putlic and shares in the company are
being traded. The company may lease space and have no inventory,
althiough it may have a portfolio of stocks. In actuality, the values of the
shares of stock are based on tlie human -apital of the individuals
employed by the company. Thus, ocne must question the preoccupation
of the Courts with physical capital.

8. Brooks-Scanlon, Inc. v. Local 1017, Lumber and Sawmill Workers,
102 LRRM 1606 (1979).

9. A difficult feature of the proposal is that it does not accommodatc the
Adams Dairy problem. The establishment continues, but a subset of
workers is replaced. Do we continue to rely on Fibreboard or do we at-
tempt to bring this situation under the proposal?
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Plant Closure Protections
and the Collectively
Chapter 5 Bargained Contract

Introduction

When a plant is closed or a large scale dislocation occurs,
certain protections may be in place or may have been provid-
ed for workers to ease the transition between jobs. Severance
- pay,-usually a lump sum, may be paid to those who have -
stayed until the plant is closed. Supplemental unemployment
benefits (SUB) may have been negotiated to augment
unemployment compensation. Job search or relocation
assistance may be provided or advance notice of the closure
or dislocation may have been given. Other workers may have
secured the right to transfer to a new facility or obtained
- preferential hiring rights in those instances when the closure-
actually represents a relocation of the production facilities of
the plant.

Several decisions of the U.S. Supreme Court have
referenced the incidence of negotiated provisions in the con-
tract. In Fibreboard Paper Products Corporation v. Ne-

"tional Labor Relations Board, the finding that a significant
number of contracts included provisions litniting the ability
of firms to contract out work was an important piece of
evidence in leading the Supreme Court to rule that subcon-
tracting was a mandatory topic of bargaining. In First Na-
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tional Maintencnce Corporation v. Naiional Labor Rela-
tions Board, the U.S. Supreme Court used the fact that pro-
visions requiring management to bargain with the union over
the decision to close, or similar decisions, were relatively rare
as an indication that mandatory bargaining over these deci-
sions was not warranted. Instead, the greater frecuency of
bargaining over advance notice, interplant traasfer and
relocation, and other ‘‘effects’’ issues indicated to the court
that ‘“‘effects bargaining’’ and not ‘‘decision bargaining”’
was more appropriate. Therefore, the extent of bargaining
over plant closure is important .ot only as an indicator of
the number of workers covered, but also of how changes in
the extent of bargaining may portend adjustments to judicial
interpretations.

Why individual contracts contain some plant closure pro-
visions and others do not may go beyond differences in sheer
vargaining power. There are economic incentives involved in
these types of protections for both ' management and labor. -
The purpose of this chapter is to examine these incentives for
vargaining over plant closure. The first general question con-
cerns the incidence of bargainiiig over the contractual pro-
tections. The second questlon concerns whether the inclusion
of these. protectlons is a-response to changed realities about
employment security. Spec1f1cally, have management and
labor used formal contract negotiations to obtain protec- -
tions and to develop solutions for workers and firms ‘‘at risk
of closure?”’

Incentives Associated With Plant
Clesure Provisions

Severance Pay

Severance pay is the compensation given to a worker who
is terminated. The connotation associated with it is that the
leaving is involuntary and perhaps unexpected. For example,
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severance pay is given to workers who are let go whereas pen-
sions are paid to workers who retire. The usual presumption
is that severance pay is given to ease tke pain and to tide the
workers over until something new can be found following
the involuntary separation. However, severance pay also can
be used as a deterrent to closure.

Because severance pay is multifaceted, it may be the most
desirable contractual provision covering plant closure from
the union’s perspective. (As was shown in chapter 2, increas-
ing severance payments due workers may reduce the prob-
ability that a firm will close one plant in order to relocate to a
new location.) This conjecture is consistent with the finding
(reported below) that severance pay is the most frequently
negotiated contract provision of this group.

Supplemental Unemployment Benefits

Supplemental unemployment benefits (SUB) are payments
to workers who are separated from their jobs, either tem-
porarily or permanently. This is a paymer:i in addition to the
benefits received through the unempioyment insurance
system of the state. However, rather than being pcrt of a
pool of firms in which some cross sutsidization occurs, the
program is funded directly by the firm. The cost of the pro-

gram is borne by the firm that is laying off the workers.or . - -

closing the operation.

Just as with severance pay, SUB increases the costs to the
firm of shutting down an operation. By the same token, SUB
benefits are likely to be available only to those employees
who are terminated or who remain with the firm until
closure, and not to those who leave voluntarily. For the
worker, it also provides an extra financial cushion such that
the loss of employment does not result in a drastic drop inin--
come, and permits greater selectivity in searching for a new
position. Because SUB payments generally are available to
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most workers in a union, there is not likely to be the coaflict
in union bargaining goal determination between more senior
and less seiiior workers.

Advance Notice

One issue at the heart of the plant closure policy debate is
whether a firm should be required to provide advance notice
of the closing. Workers assert that advance notice is
necessary so that (a) they may investigate options to save
their jobs, (b) they have time to adjust psychologically to the
loss of their job, and (c) they may begin the search for a new
job immediately in order to minimize the period of
unemployment and the potential wage loss. Firms, on the
other hand, have tended to oppose advance notice arguing
that (a) employee morale and productivity would be reduc-
ed, (b) employees would leave so the firm would be unable to
fill its final orders, and (c) employees would sabotage the
plant and equipment, therefore reducing the value of these
assets.

What are some of the potential costs associated with pro-
viding advance notice? All of the reasons provided above are
somewhat speculative. Will employee productivity decline?
Will the attrition of workers increase? Will workers sabotage
plant and equipmient? For instance, consider employee pro-
ductivity. Employee productivity tends to decline as the
economy enters the downturn of a business cycle in order to
make the work last as long as possible before layoffs begin.
Weber and Taylor (1963), in their classic article on plant
closure, indicated that this problem had not developed in the
plant closings they studied. But this must still be considered a
real possibility, because there appears to be the potential for
increased costs due to reduced productivity.

Another source of costs would be if advance notice in-
creased the quit rate above the normal level of attrition.
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There are fixed costs associated with hiring and training new
workers, or retraining existing workers, so if advance notice
increased the quit rate, the firm would experience an increase
in costs. But the impact on the quit rate is likely to be a func-
tion of the reasons for closure. If the closure is due to
cyclical circumstances either for the industry or the
economy, workers may not quit because there are fewer cp-
portunities available. If the closure is due to circumstances
specific to the firm, attrition may increase, and therefore
there would be additionai hiring, training, or retraining costs
for the firm. :

The issue of sabotage probably is most speculative; as
Weber and Taylor (1963) also found, ‘‘all reports indicate
that this problem has not developed.’’ (p. 312)

The greatest benefits of advance notice probably are in the
potential to avert cloesure. With advance notice, the union
. may have the opportunity to propose alternatives that might
keep the plant open, that is, to engage in ‘‘decision bargain-
ing.”” However, resistance to this may occur since this could
give workers a foothold in an area traditionally reserved as a
management right. The benefit derived from the opportunity
to adjust psychologically to the loss of employment is ob-
vious, although not necessarily quantifiable. Since severance
_pay and supplemental unemployment benefits generally re-
quire staying until closure, it is questionable whether the ad-
vance notice would be used to engage in labor market search.
Advance notice might be more beneficial to workers when
displaced worker programs are available.

Relocation and/or Transfer Rights

Relocation and/or transfer rights provide the potential for
employment continuity with the same firm, albeit at a dif-
ferent location. They differ from the other plant closure pro-
.visions in that they are not necessarily deterrents to the firm.
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Facing a requirement to relocate its workforce could deter a
firm from closing one plant and opening another elsewhere;
but one could suggest that the firm also might desire this type
of provision, particularly if its labor force is specially skilled.
It is expected that these provisions would be more prevalent
in single-firm, multiple plant operations or industries that
have faced changing geographical mi:i.zts for their pro-
ducts.'

The Frequency of Plant Closurc Provisions

The frequency of key plant closure provisions in major
collective bargaining agreements is presented in this section.
Two major comparisons are made: (1) frequency by region,
and (2) frequency by ‘‘right-to-work” status of the state.
The first comparison is made because there is the presump-
iion that establishments in the Northeast and Midwest are

more likely to be losing employment and that the plants are

at greater risk of being closed.

The second compari..on is made because states have used
their right-to-work status as an indicator that unions are less
powerful and thai the collective bargaining environment is
more favorable to management. Right-to-work laws essen-
tially limit a union’s right to negotiate a union security clause
which requires workers to pay periodic dues and initiation
fees as a condition of employment. Such a clause is con-
sidered crucial to a union’s strength because it enhances the
financial resources the union car count on and mitigates the
potential ‘‘free-rider’’ problem.?

The key plant closure provisions are advance notice of
shutdown (SHUTDWN), relocation allowances
(RELOCATE), transfer rights (TRANPLT), preferential
hiring rights (TRANHIRE), a combination of transfer rights
and hiring rights (TRANCOMB), severance pay
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(SEVRANCE), supplemental unemployment benefits

(SUB), and advance notice of technological change
(CHANGE).

The data source is the TUnited States Department of
Labor’s file of contracts covering more than 1,000 workers
in effect in 1974, and the contracts covering more than 1,000
workers in effect in 1980. These contracts were negotiated
principally in 1971, 1972 and 1973, and in 1977, 1978 and
1979, respectively. Only those agreements in the manufactur-
ing sector (SIC 200 through SIC 399) were used. After
editing the data and limiting the analysis to just those con-
tracts covering production workers, 631 contracts were
available for analysis for 1974 and 676 for 1980. The Depart-
ment of Labor coded the provisions in the contract, usually
indicating the presence or absence of the provision. Due to
the method of coding, the provisions have become
homogeneous even through there may have been con-
siderable variation in the way they were written or have been
interpreted by the parties to the contract.

Table 5.1 provides a listing of the incidence of provisions
related to plant closure by region in 1974. The same data for
1980 are presented in table 5.2.> The most frequently
negotiated provision in 1974 was severance pay, which was

- included in as few as 24 percent of the contracts in the

Pacific region to as many as 47 percent of the Interstate con-
tracts. Interstate contracts cover establishments in more than
one state. Since severance pay usually is a money payinent to
employees who have been terminated and since termination
can occur for a variety of reasons, severance pay protection
is not exclusively a plant closure provision.

Supplemental unemployment benefits (SUB) tended to be
the second most frequently negotiated provision. It was most
common in the Interstate contracts (39 percent) and least
common in those contracts covering establishments in the
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Table 5.1
Percentage of Major Contracts Containing Plant Closure
Related Provisions in 1974, by Region*

South &

Northeast Midwest Plains Pacific Interstate

Provisions (percent) (percent) (percent) (percent) (percent
RELOCATE 4 8 2 4 31
TRANPLT 13 17 13 16 20
TRANHIRE i2 5 4 4 16
TRANCOMB 4 8 2 7 19
SEVRANCE 40 43 36 24 47
SUB 23 27 14 10 39
SHUTDWN It 12 14 ‘ 16 20
CHANGE 12 6 i1 9 12
Total contracts 166 160 160 70 75

SOURCE: Computer run from Characteristics of Major Collective Bargaining Agreements, 1974.

*The states grouped in the following regions:
Northeast: Maine, New Hampshire, Vermont, Massachusetts, Rhode lsland Connnctlcut New York, New Jerscy, Pennsylvama
Midwest: Okio, Indiana, 1llinois, Michigan, Wisconsin; : -

South & Plains: Minnesota, Iowa, Missouri, North Dakota, South Dakota, Nebraska, Kansas, Delaware, Maryland, District of Columbia,
Virginia, West Virginia, North Carolina, South Carolina, Georgia, Florida, Kentucky, Tennessee, Alabama, Mississippi, Arkansas, Loui-
siana, Oklahoma, Texas, Montana, ldaho, Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada.

Pacific: Washington, Oregon, California, Alaska, Hawaii.
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Table 5.2
Percentage of Major Contracts Containing Plant Closure
Related Provisions in 1980, by Region

South &

Northeast ~ Midwest Plains Pacific ~ Interstate

Provisions ercent)  (percent) (ercent)  (ercent)  {percent
RELOCATE 6 B § , 3
TRANPLT 1§ ) 2 U 17
TRANHIRE 3 5 b [ A
TRANCOMB 4 8 ) § 3
SEVRANCE 40 Ll 3 Ky 4]
SUB 19 3 13 § 55
SHUTDWN 12 9 16 16 U
CHANGE 13 8 14 B 13
Total contracts 160 155 mn 4 115

SOURCE: Computer run from Characteristcs of Major Collective Bargaining Agreements, 1980,

suoﬁloalojd 2ansoID 1uerd
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Pacific region (10 percent). Provisions providing relocation
allowances and preferential biring righis were the least fre-
quently negotiated for those contracts covering
establishments in any of the four distinct -egions. However,
relocation allowance was a relatively common provision in
the Interstate contracts.

Given the usually strong opposition to legislative pro-
posals with advance notice requirements, the presumption is
that significant union bargaining power is required to obtain
thern. The stronger, more aggressive unions are concentrated
in the Midwest. Thus, it is somewhat paradoxical that the ad-
vance notice provisions are slightly more frequent in the
South & Piains. This issue is addressed more rigorousiy later
in this chapter.

Contract outcomes related to plant closure in 1980 were
characterized by significant changes in the incidence of both
severance pay and transfer rights provisions. Specifically,
the incidence of severance pay provisions dropped 9 percent-
age points between 1974 and 1980 in contracts covering
establishments in the Midwest, but increased 8 percentage
points in contracts in the Pacific regions. There also was a
marked increase in most regions in the incidence of transfer
rights between 1974 and 1980. For instance, there was a 9
percentage point increase in the frequency of TRANPLT in
the South & Plains region and an 8 percentage point increase
in the Pacific region. One explanation is that this increase
may have been a response to the fear of industrial relocation.
On the other hand, given the reluctance of workers to
relocate, this provision may be a low-cost concession for
firms, thereby increasing its frequency.

T-tests were conducted to determine if the differences be-
tween regions in the frequency that these provisions were in-
cluded in the contracts were statistically significant. For the
1974 file, the only statistically significant difference between
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the Northeast and the South & Plains was for the SUB provi-
sion. Only the incidence of transfer rights was significantly
different between these two regions in 1980.

In 1974, differences in the frequency of contract provi-
sions, relocation allowance, a combination of transfer rights
and preferential hiring rights, and supplemental unemploy-
ment benefits in the contracts covering establishments in the
Midwest versus the South & Plains were statistically signifi-
cant. The incidence of the three provisions was greater in the
Midwest. FHowever, by 1980, the incidence of advance notice
of shutdown and advance notice of technological change
also were significantly different between these regions, but
these two provisions were more common in contracts cover-
ing establishments in the South & Plains.

The t-tests conducted involving the Northeast and the
Pacific found statistically significant differences between
‘these two regions in the frequency of severance and sup-
plemental unemployment benefits in 1974, whereas in 1980,
the only difference was in transfer rights, with the frequency
being greater in the Pacific region.

The comparison of the Midwest with tiie Pacific followed
a similar pattern. Specifically, there were statistically signifi-
cant differences in the frequency of supplemental unemploy-
- ment benefits and severance pay in 1974, but in 1980, the on-
ly difference in the contracts covering establishments in these
two regions was the frequency of suppiemental unemploy-
ment benefits.

The final step was to determine if there were any
statistically significant differences in the frequency of these
contract provisions between the South & Plains region and
the Pacific region. In 1974, the differences in the frequency
of a combination of preferential hiring rights and transfer
rights, and severance pay were statistically significant. In
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1980, however, no statistically significant differences in these
contract provisions emerged.

The exvoectations concerning contractual provisions
related to plant closure were based on the accepted cliché
that manufacturing establishments in the Northeast and
Midwest had been losing employment. However, an ex-
amination of production worker employment growth in
those 3-digit industries represented in the major contracts
file portrays a different picture.

As shown in iable 5.3, the largest proportion of firms in
industries with growth rates exceeding 25 percent in the 1967
to 1979 period were in the Midwest and Northeast. Fully 18.1
percent of the contracts in the Midwest covered
establishments in industries where employment growth ex-
ceeded 25 percent in that period. Furthermore, only in the
Midwest region were there more contracts in industries in
which employment was growing rather than declining. Thus,
the growth rate in plant closure provisions in coniracts
covering establishments in the South & Plains and the Pacific
is quite consistent with relative employment growth in those
regions.

Instead of separating the incidence of provisions by
region, the states were grouped into right-to-work (RTW)
states and states which do not have right-to-work laws.
There were 19 states in 1974 that had right-to-work laws, and
those states are listed in table 5.4.¢ Generally, right-to-work
laws are an indicator of the political climate towards
organized labor. Therefore, we would expect the frequency
of plant closure provisions to be less in right-to-work states.’

As indicated in table 5.4, this expectation holds more for -
the contracts covering establishments in 1974 than for 1980.
In fact, there is no difference statistically between these two
groups of states in the frequency of provisions covering
preferential hiring rights, transfer rights, severance pay, ad-
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Table §.3
Percent of Establishment by Industry's Manufacturing Growth Rates
Over the 1967 to 1979 Period for 3.Digit SIC Industries*

South &
Northeast ~ Midwest Plains Pacific Interstate
Manufacturing growth (percent) (percent) ~ (percent)  (percent) (percent

Greater than or equal

0 25 percent 9.0 18,1 6.9 5.1 5.3
10 percent to 24 percent 18.7 130 113 2.9 2,
0 percent to 9 percent 115 19.4 169 B.6 33
-9 percent to -1 percent 19.3 8 2.2 25 307
-24 percent to -10 percent 199 2.5 20,6 8.6 253
Less than or equal |

10 -25 percent 13,7 6.9 119 8.6 53

SOURCE: Author's calculations based on data from the U.S, Department of Labor, Bureau of Labor Statistics, Employment and Earnings,
United States, 1909-1978 and Supplement, Washington, DC Sovernment Printing Office, 1978 and 1982,

*The 3-digit industries are those in which an establishment o' + tablishments with more than 1,000 production workers «re covered by a collec-
live bargaining contract,
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114 Plant Closure Protections

vance notice of plant closings and advance notice of major
technological changes in either 1974 or 1980. Therefore, at
least in the area of plant closure, the differential impact of
unionization on ccntractual outcomes in the right-to-work
states relative to the other states is minimal.

Table 5.4
Percentage of Major Contracts Contairing Plant Closure
Related Provisions in 1974 and 1980, by Right-to-Work Status
of State in Which Establishment is Located**

1974 1980 A
RTW No RTW RTW No RTW
Provisions . (rercent) (percent) (percent) (percent)
RELOCATE 0 6* 4 7
TRANPLT 13 15 21 22
TRANHIRE 1 4 6 4
TRANCOMB 1 6* 1 6*
SEVRANCE 33 39 35 37 -
SUB 8 23* 10 22*
SHUTDWN 10 14 16 12
CHANGE 10 10 12 10
Total contracts 104 452 113 448
Number of workers 207,100 1,217,250 231,400 1,025,300

SOURCE: Computer run - from Characteristics ~of  Major Collective Baryzining
Agreements, 1980.

NOTE: Contracts classified as Interregional are not included in this analysis.
*Statistically significant 2ifference in mean values at .10 percent level using a t-tesi.

**Right-to-Work states in 1974 were: Alabama, Arizona, Arkansas, Florida, Georgia,
lowa, Kansas, Mississippi, Nebraska, Nevada, North Carolina, North Dakota, South
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Wyoming,

Louisiana adopted a Rizht-to-Work law in 1976. New Hampshire has no Right-to-Work
law statute, but a decision by i%c ivew Hampshire Supreme Court effectively providss the
" ‘same requireinen’ of a Right-to-Work law.

Several points need to be highlighted. Severance payments
are the most frequently negotiated provision, both in right-
to-work states and the other states. Severance payments
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serve a dual purpose. They provide income protection in the
case of closure, but they also increase its cost. There also has
been a substantial growth in the incidence of interplant-
transfer rights. Between 1974 and 1980, the proportion of
contracts including interplant transfer rights increased 8-
percentage points and 7 percentage points in right-to-work
states and the other states, respectively.

One of the difficulties of analyzing collective bargaining
contracts is that there is a need to place provisions into
categories, yet this assumes that similar provisions are
homogeneous across contracts, when in fact they are not.
For instance, one contract may provide for a $500 relocation
allowance and another contract may require a $1,000 reloca-
tion allowance. According to the framework used thus far,
the contracts simply would be categorized as having a reloca-
tion allowance provision. Yet the differences in the provi-
sions covering relocation could indicate siguificant dif-
ferences in bargaining power, industry conditions, et cetera.
Unfortunately, when using the population of contracts
covering 1,000 workers or more, which already has been cod-
ed by the U.S. Department of Labor, it is not possible to
recognize the heterogeneity of most contract provisions. Nor
is it usually practical to attempt to account for these dif-
ferences in statistical analyses.

Two instances in which this is possible are advance notice

of plant closure (SHUTDWN) and -advance notice of --

technological change (CHANGE). The provisions have been
coded according to the number of days of advance notice
that is to be given. Table 5.5 provides this information for
SHUTDWN and similar data for CHANGE is provided in

_table 5.6.

As showr in table 5.5, in 1974 the majority of the con-
tracts did not specify the actual number of days of advance
notice of closure. By 1980 greater specificity had been incor-
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porated in the contract. Between 1974 and 1980 there was a
substantial increase in the number of contracts and the
number of workars covered specifying 1 to 30 days of ad-
vance notice. In 1974, 12 contracts covering over 23,000
workers had provisions requiring 1 to 30 days of notice. By
1980 there were 19 contracts covering more than 112,000
workers requiring this length of notice. There also was a
doubling in the number of contracts and workers covered
receiving 61 to 90 days of notice of closure over the six years.

Table 5.5
Variations in Advance Notice
of Closure (SHUTDWN) Provisions
1974 and 1980

1974 1980
Length of notice Contracts Workers Contracts Workers
1 to 30 days i2 23,650 19 112,250
31 to 60 days 7 47,950 7 47,050
61 to 90 days 7 14,750 14 30,350
91 days or more 12 37,150 13 40,400
Notice, but unspecified 49 - 220,990 47 172,350

Total contracts
with advance notice 87 344,490 100 402,400

SOURCE: Computer run from Characteristics of Major Collective Bargaining
Agreements, 1974 and 1980.

Provisions providing for advance notice of technological
change were even less specific than those described above. In
both 1974 and 1980, alinost 60 percent of the major con-
tracts including advance notice of technologicai change did
not specify the length of advance niotice. The largest share of
- contracts that did-specify length-provided-between-1-to-30 -
days notice. The paucity of contracts covering technological
change is quite surprising. Not orly is there the more recent
interest in the impact of technological change, but the late
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1950s and early 1960s were influenced by the automation
scare. The Manpower Development and Training Act of
1962 initially was targeted to workers impacted by
technological change. Thus, one would have antncnpated
greater sensitivity to this issue.

Table 5.6
Variations in Advance Notice
of Technological Change (CHANGE) Provisions
1974 and 1980

1974 1980
Len@ of notice Contracts Workers CTontracts Workers
1 io 30 days 19 78,300 20 78,950
31 t5 60 d:ys 1 3,500 3 7,750
61 to 90 days 4 11,400 7 16,150
91 days or mors 1 3,300 1 1,650
Notice, but unspecified 37 210,300 44 579,750

Total contracts
with advance notice 02 306,800 75 684,250

SOURCE: Computer run from Charccteristics of Major Collective Bargaining
Agreements, 1974 and 198C.

Provisions designed to mitigate the problems arising from
plant closure are not widespread in major collective bargain-
ing agreements. The two most frequently negotiated provi-
sions, SEVRANCE and SUB, however, are not exclusnvely
““closure’ or ‘‘significant techinological change’’ provisiorns.
There also is considerable variation in the frequency of t:e
eight provisions. Between 1974 and 1980, there was a marked
increase in the frequency of ounly one provision, transfer
rights (TRANPLT). One unanticipated finding is that dif-

ferences in these bargaining outcomes among the regions are

disappearing.

Contract provisions do not have to be widespread,
however, to suggest that bargaining is moving tov-ard solu-
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tions and protections. All that is necessary is that the popula-
tion at risk has obtained such protections. Determining
whether this has occurred is the subject of the next section.

The Determinants of Plant Closure Provisions
in Formalized Negotiations

The objective of this section is to investigate the deter-
minants of the inclusion of provisions addressing plant
closure or permanent dislocation of workers in the formally
bargained contracts in effect in 1974 and 1980. The underly-
ing hypothesis is that changes in bargaining outcomes are
responses to long-run changes in the structure of manufac-
turing and in the location of economic activity. Through this
analysis it is hoped that the following question can be
answered: Have management and labor used formal contract
negotiations to obtain protections and to develop solutions
for workers and firms at risk of closure? ‘‘At risk of
closure’ is ‘lefined in two ways. In the first instance, it is
those industries in which production worker employment
declines have been relatively great. In the second instance it
is those industries in which the rate of plant closure has been
relatively high.

Much has been made of the ‘‘concession bargaining’’ that
occurred in a number of key negotiations in 1981 and 1982.
The one side of concession bargaining has been the union
givebacks of wages and/or fringe benefits. The other side is
that, in a number of these negotiations, management has
conceded employment security guarantees and greater input
in plant closure decisions. Kassalow (1983) indicates that
new protections, such as improvements in severance pay,

supplementary unemployment - plans - and - transfer - rights,—- -

were gained by unions during the 1981-82 period of conces-
sion bargairing in exchange for waiving future benefits. The
Bureau of National Affairs, Inc. (1983) reported that 50 of
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the 203 concessionary agreemenis provided explicit employ-
ment security guarantees and 9 of these contracts gave tne
unions a say in company decisions, Kassalow also notes that
unions not under pressure to make concessions obtained ad-
vance notice provisions for plant closure or transfer of work
while negotiating substantial improvements in the economic
conditions of their employment.

Establishing the determinants of plant closure provisions
can indicate which workers have either the greatest taste for
the protection afforded by these provisions or consider
themselves most at risk to be affected by closure.
Establishing the determinants also should demonstrate
which workers have the bargaining power necessary to ob-
tain these protections.

However, the concession negotiations of 1981-1982 may
not be indicative of labor-management relations in the long
run. Establishing the determinants of these outcomes under
less severe circumstances, the 1970s, may provide a better
understanding of the underlying conditions and motivations.
The 1970s also was a period, as Cappelli (1983) has noted, in
which import penetration was increasing and union represen-
tation was decreasing in a number of industries. The
economy was stagnating. Union success in certification elec-
tions decreased precipitously relative to the 1960s (Prosten
1979). The average size of manufacturing plants in the
__largest Fortune 500 firms decreased from 895 to 855
employees and, more important, the average size of the new
plants they opened was only 307 employees (Schmenner
1983).

Because of these factors, the distinct difference between
~employment reductions due to cyclical factors and those due
to large scale reductions or plant closure should have become
more apparent. As Mitchell (1983) has indicated, traditional
employment security provisions protect senior workers from
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cyclical reductions but not from plant closure. Since senior
employees are more likely to be involved in developing union
bargaining policy objectives, union poilicy should have
become more sensitive to the threat of closure or large scale
reductions during the 1970s.

Conceptual Framework

The underlying premise of this research is that contract
provisions over plant closure are -..rce resources.
Therefore, an economic choice in addition «is «..c expenditure
of bargaining capital is involved in their inckssion in
negotiated contracts. Economic choice not only entails
deciding whether to attempt to bargain over plant closure
provisions, it also includes deciding over which provisions to
bargain.

There are general trends in the economy that impact
workers and to which some response is expected. For exam-
ple, the rapid inflation of the second half of the 1970s in-
creased the pressure for cost-of-living adjustments. Similar-
ly, it is hypothesized that significant employment declines
and the increased attention given to the problems arising
from plant closure would sensitize workers to the need fcr
contractual protections. Since contract provisions are scarce
resources, it is expected that the workers in those industries
and locations undergoing the greatest structural changes

(shifting demand for their labor) would be willing to make

the tradeoffs required to obtain these provisions.¢

Based on this scenario, the following hypotheses are con-
sidered.

1. Variations in the incidence of provisions addressing per-

-manent job dislocationin individual contracts should be-

negatively related to variations in employment growth
across manufacturing industries, holding other factors
constant.
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2. Variations in the incidence of provisions addressing per-
manent job dislocation should be positively related to
variations in the percent of plants closed in that in-
dustry, holding other factors constant.

3.Since plant closure provisions place a cost on the
employer, the union’s ability to obtain plant closure
provisions depends on the strength of the union. Thus,
variations in the incidence of contract provisions should
be positively related to the extent that the industry’s
workforce is covered by collective bargaining
agreements and negatively related to the extent of union
rivalry, holding other factors constant.

4. Since right-to-work (RTW) laws are a positive signal of
a pro-business environment, contractual outcomes

~ should vary negatively with whether the contract covers
an establishmeni(s) in a state with a right-to-work
statute, holding uther factors constant.’

It is not possible in the data sets available to observe in-
dividual contracts over time due to limitations in the ability
to track contracts. Therefore, cross-sectional analysis is con-
ducted on each of the data sets. By examining relationships
at two different long-run positions, we should be able to
observe changes in the ultimate determinants of bargained
outcomes during this period.

Although most of the research on collective bargaining
outcomes nas addressed wage levels and wage changes,
several studies recently have been conducted on the deter-
minants of other contract provisions such as cost-of-living
clauses in bargained contracts (Hendricks and Kahn 1983; -
Ehrenberg et al. 1982), the bargaining structure (Hendricks
and Kahn 1982) and the co:relates of general bargaining out-
comes (Kochan and Block 1977).
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One uf the main difficulties in examining bargaining out-
comes other than wages is that the outcome is not easily
quantifiable. Furthermore, it is the expectation that these
provisions are particularly sensitive to the characteristics of
the workers in the bargaining unit. Some years ago, Sayles
and Strauss (1952) found that bargaining units with older
workers tended to seek pension benefits through collective
bargaining whereas units with younger workers tended to
seek health insurance coverage. Since we seldom know the
demographic characteristics of the bargaining unit, calibra-
tion of the demand for nonwage provisions is more difficult.
Not only is it difficult to obtain the demographic
characteristics of the bargaining unit, union bargaining goal
determination moves us into the realm of voting behavior
and the power of relative interest groups within an organiza-
tion (Farber 1978).

One other problem that plagues research on the deter-
minants of bargaining outcomes 1is that the main
hypothesis—the response of workers to a condition affecting
their employment prospects—really is an attempt to model
the propensity to negotiate over an issue. However, since on-
ly outcomes are otserved, we may not be measuring the ac-
tual responsivenes: of the union. Negotiating over these
types of protections does not assure that they will be includ-
ed in the final contract—hence, the need to emphasize the
relative bargaining power of the union and the political en-
-vironment for collective bargaining. : B

Data and Methodology

The basic sources of data were the U.S. Department of
Labor’s files of major collective bargaining agreements in ef-
fect for 1974 and 1980. These- files include  all major -
agreements in effect in the respective years. The major
agreements are limited to those covering more than 1,000
workers. Only those agreements in the manufacturing sector
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(SIC 200 through SIC 399) were used. After editing the data
and limiting the analysis to just those contracts covering pro-
duction workers, the number of contracts available for
analyses were 631 for 1974 and 676 for 1980.

Eight contract provisions were categorized as addressing
the permanent worker displacement issue. They were:
(a) relocation allowances (RELOCATE), (b) transfer rights
(TRANPLT), (c) preferential hiring rights (TRANHIRE),
(d) a combination of b and ¢ (TRANCOMB), (e) severance
pay (SEVRANCE), (f) supplemental unemployment benefits
(SUB), (g) advance notice of plant shutdown (SHUTDWN),
and (h) advance notice of technclogical change (CHANGE).

The Department of Labor also coded the structure of the
bargaining relationship, single firm-single plant (PLANT),
single firm-multiple plant (MULTI), industry (INDUS),
association (ASS0OC); the number of workers covered by the
contract (WORKERS); and the state in which the establish-
ment is located. The state variable was used to segment the
data by region and also to create a variable indicating
whether or not the contract covered workers in a right-to-
work state (RTW).

The structure of the bargaining relationship variables are
primarily control variables, but there is an expected
systematic relationship.® It is expected that multi-employer
agreements result in less favorable agreements than single-
employer agreements. The theoretical arguments-lead to'an~ -
ambiguous conclusion, but émpirical work has shown that
multi-employer outcomes lead to less favorable outcomes for
unions (Kochan and Block 1977). However, if the negotia-
tion is with a single firm, a firmwide agreement rather than-a
the union because it is not possible for the firm to whipsaw
the union when all or most of the plants of an employer are
covered in the same agreement.
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The expectation for the coefficient of the number of
workers is ambiguous. On the ore hand, the greater the
number of workers, the more resources the union is likely to
have access to, which should enhance the union’s ability to
negotiate a more favorable bargain. On the other hand,
management resistance to contract provisions may be in-
creased as the number of workers covered increases.

Collective bargaining coverage (COV) at the 3-digit SIC
level, a measure of union bargaining power, was taken from
the estimates developed by Freeman and Medoff (1979).

Their estimates of contract coverage were for 1968-1972
period.

Following Hendricks (1975), collective bargaining
coverage also was measured by three dichotomous variables.
Low coverage was defined as between 0 and 50 percent of the
industry organized. Moderate coverage set the bounds at be-
tween 50 percent and 80 percent of the industry organized,
and the high coverage dichotomous variable was assigned to
those industries in which the percent covered by collective
bargaining agreements exceeded 80 percent. The reasoning
underlying this specification is that the relation between
union bargaining power and coverage of industry does not
increase in a smooth and continuous manner. Rather, there
are critical levels of bargaining coverage beyond which a
union’s bargaining power changes by a disproportionate
amount.

Changes in production worker employment (GROW74)
and (GROWS80) at the 3-digit SIC code for the periods 1967
to 1973 and 1973 to 1979, respectively, were calculated from
Employment and Earnings.® These periods were chosen

__because each starting and ending year were near or at the _

peak of a cycle of economic activity. Consequently, the
measured change in employment should be reflecting long-
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run structural influences as opposed to short run cyclical
changes. '

The prolability of plant closure (CLOSE) is calculated as
the ratio of the number of plants that were closed by Fortune
500 firms in the 1970s to the total number of plants at the
start of the decade by 3-digit industries. This ratio was then
multiplied by 100. This value was calculated from a com-
puter printout provided by Roger Schmenner to the author.
Schmenner’s data set is based on his survey of Fortune 500
firms (see Schmenner 1982). However, it was not possible to
calculate sepa: ite closure rates for the early part of the
decade and for the latter part. Although the data used in the
analysis is for 3-digit industries, an indication of the varia-
tion in closure rates across 2-digit industries is provided in
table 5.7.'° Closure rates varied from 20 percent of all plants
in the leather and leather products industry to 3.0 perce”” in
petroleum refining.

I

A variable that is included in several specifications i, the
length of the contract (LENGTH). As the contiact length in-
creases, greater risks are assumed by both sides. One of these
risks is that changed market conditions could place the
establishment and employment security in jeopardy.
Although reopening a contract is possible, it generally re-
quires the agreement of both parties. Thus, it is expected that
more protections would be sought as the length of the con-
tract increases.

Two other variables that were calculated are the degree of
product market concentration at the 3-digit SIC ievel
'~ (CONC) and the extent of union rivalry (RIVAL). CONC
was calculated as the weighted average value of the percent
_ of shipments accounted for by the four largest comparnies in

those 4-digit SIC industries comprising the 3-digit SIC."' The =~

basic data were collected from the Census of Manufactures
for both 1972 and 1977. CONC also was respecified as a set
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of dichotomous variables where low concentration,
moderate concentration and high concentration were defined
as ratios of 0-40 percent, 40-70 percent and 70-100 percent,
respectively. The expected associaticn between CONC and
the dependent variable is ambiguous. Weiss (1966) asserted
that it should be advantageous for the union to negotiate
with firms in which the degree of product market concentra-
tion is high because these large firms will attempt to buy
public favor by granting more union demands. Levinson
(1967) argued that the large firms characteristic of concen-
trated industries have the financial resources o not grant
union demands, but to incur long strikes.

RIVAL was calculated as the inverse of the number of
unions negotiating major agreements at the 2-digit SIC, and
therefore was derived from the 1974 and 1980 data sets. In-
creases in RIVAL represented increased concentration of
major agreements with one union. The expected relationship
is that as RIVAL rises, more resources are concentrated with
the union, thereby increasing the union’s ability to bargain
more effectively.

- The measures of employment growth, GROW?74,
GROWS0, and the probability of closure (CLOSE) are in-
dicators of expected job security. If employment in the in-
dustry declines, it may signify the increased probability that
the establishment may close in the future, which should
prompt the union to place provisions concerning closure as -
priority bargaining goals.'? If a larger percent of plants close
within an industry, it may indicate a structural shift such as
increased foreign competition, which places all firms at risk.
As indicated above, senior workers are not protected from
job loss resulting from plant closure and the goals of senior
workers tend to receive greater weights in the formation of ™
union bargaining goals.
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Table 5.7
Percentage of Plants Closed in Manufacturing Industries
in the 1970s by Fortune 500 Firms

Number of Number Percentage

Indusiry plants closed closed
Food & Kindred Products (20) 2,174 222 10.2
Tobacco Manufacturers (211) 32 1 3.1
Textile Mill Products (22) 383 36 9.4
Apparel (%3) 267 24 9.0
Lumber & Wood Products (24) 401 30 7.5
Furniture & Fixtures (23) 183 23 12.6
Paper & Allied Products (26) 907 60 6.6
Printing & Publishing (27) 258 15 5.8
Chemicals & Allied Products (28) 1,739 119 6.8
Petroleum Refining (29) 397 12 3.0
Rubber Products (30) 494 38 1.7
Leather & Leather Products (31) 80 16 20.0
Stone, Clay, Glass
& Concrete Products (32) 648 44 6.8
Primary Metals Industries (33) 603 49 8.1
Fabricated Metal Products (34) 947 89 9.5
Machinery, Except Electrical (35) 1,056 75 7.1
Electrical Machinery (36) 965 85 8.8
Transportation Equipment (37) 607 37 6.1
Scientific Instruments (38) 326 23 7.1
Miscellaneous Manufacturing (39) 212 23 10.8

SOURCE: Calculations based on computer printout provided by Roger Schmenner,
August 16, 1983,

NOTE: Two-digit SIC code in parentheses,

The concern with right-to-work status of the state is it
reflects that the division of political power bet'ween manage-
ment and unions favors management, and that there are
limits on unions’ access to resources. All of these would sug-
gest that the ability to obtain protections would be limited in
these states. : o o

The provisions were grouped into three categories and in-
dices were developed for each category. An overall index
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also was calculated based on the eight provisions for each
contract. Each provision was weighted equally in the con-
struction of each index. The value of each index ranges be-
tween 0 and 100. The first index, INDEXI1, is constructed
from RELOCATE, TRANPLT, TRANHIRE and TRAN-
COMB. The second index, INDEX2, is constructed from
SEVRANCE and SUB. The third index, INDEX3, is con-
structed from SHUTDWN and CHANGE. INDEX4 is con-
structed from all eight provisions. Indices of bargaining pro-
visions have been used by other researchers, most notably
Gerhart (1976) and Kochan and Block (1977).'3

The associations are estimated using ordinary least squares
(OLS) multiple regression analysis. Although OLS violates
the assumptions of the best linear unbiased estimator, the
estimates are consistent, and since the relationships primarily
are associative and not necessarily causal, statistical
significance rather than the exact marginal change is of
greater interest. Furthermore, it has been shown that the ini-
provement in the reliability of the estimates using alternate
techniques such as logit or probit can be limited. (Werner,
Wendling and Budde 1979)

Results

First Hynotliesis: This hypothesis concerns whether the in-
cidence oi contract provisions addressing permanen: job

dislocation is directly related to negative employment growth

in the industry in which the contract is negotiated. The key
variables for testing this hypothesis are the percentage
changes in production worker employment between 1967
and 1974 (GROW74), and between 1973 and 1979
(GROWS0), respectively, in the three-digit industry. (It
shadld be noted that contracts- covering- establishments-in
more than one state, interstate agreements, have been ex-
cluded from this phase of the analysis.)
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The results for 1974 are listed in table 5.8 and the 1980
results are presented in table 5.9. Mean values and standard
deviations for the variables are reported in table 5.10. The
estimating equations explain only a relatively small percent-
age of the variation in the incidence of the contract provi-
sions. As shown in table 5.8, the R-squared value ranges
from .144 for INDEX1—relocation allowances, transfer
rights—to .029 for INDEX3-~advance notice of plant shut-
down and technological change. GROW74 is of the
hypothesized sign and statistically significant at conventional
levels when INDEX3 and INDEX4 are the dependent
variatles for the 1974 analysis. Other findings of note are
that collective bargaining coverage (COV) is positive and
statistically significant for three of the tests, and the same
finding holds for the number of workers covered
(WORKERS). Thus the incidence of these provisions in con-
tracts is strongly related to decreasing employment oppor-
tunities, size of the bargaining unit and collective bargaining
coverage of the industry (union bargaining power).

The results for 1980 differed considerably, as is evident in
table 5.9. GROWSO0 was not statistically significant in any of
the analyses. Instead, variations in the incidence of plant
closure provisions tended to be related to size of the bargain-
ing unit, union bargaining power and the absence of rivals
for the union. Perhaps as interesting a result is that the right-
to-work dichotomous variable is not statistically significant
in three of the four estimates. The presence of a right-to-
work law usually is taken as a signal of a less favorable at-
titude towards unions. Yet, there does not appear to be a dif-
ference in bargained outcomes relating to plant closure
depending on the presence or absence of a right-to-work law.
Thus, on the basis of this analysis, there was only lirnited
response to changed employment opportunities, and that
response disappeared in the latter part of the 1970s.
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Table 3.8
Determinanis of the Incidence of Plant Closure Provisions
in Major Collectively Bargained Contracts, 1974
{standard errors in parentheses)

Independent Dependent variable
variables INDEX1 INDEX2 INDEX3 INDEX4
GROW74 -.033 -.074 -102*  -.060*
(.033)  (081)  (.059)  {.035)
RIVAL -.011 134 110 .055
(.044)  (.109)  (.080)  (.047)
CONC74 .057* .099 031 .061
(.024)  (.084)  (.061)  (.036)
cov .055* 3125 -.027 .099*
(.027)  (.068)  (.050)  (.029)
WORKERS (100s) .037* .100*  -.014 .040*
(.015)  (.038)  (.028)  (.U16)
RTW -3.860* -11.113*  -650  -4.871* -
(14200 (3.521) ¢.576)  (1.516)
PLANT 2.009 -6.130  -5.752*  -1.975
(1.792)  (4.441) (3.249) (1.912)
MULTI 10.844*  -8.504* .554 3.434
(1.978)  (4.9(3) (3.588) (2.111) |
INDUS 1.396  -10.023 3.599 -908
(3.233) (8.013) (5.864) (3.451)
INTERCEPT -2.837 6.830  14.122 3.819
R-Squared 144 .085 .029 ..05
N 556

*Statistically significant at .10 percent level (two-tailed test).
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Table 5.9
Determinants of the Incidence of Plant Closure Provisions
in Major Collectively Bargained Contracts, 1980
(stzndard errors in parentheses)

Independent Dependent variable

variables INDEX1 INDEX2 INDEX3 INDEX4

GROWS80 .076 -.140 -.081 -.017
(052)  (111)  (.082)  (.050)
RIVAL -.005 221* .526* .189*
(.055)  (.118)  (.087)  (.053)

CONCB80 .030 .165* -.113* .028
(.038)  (.081)  (.059)  (.036)
Ccov 051+ .260* -.004 .089*
(.031)  (.067)  (.050)  (.030)
WORKERS (100s) .068* .093* 042 .068*
(022)  (.047)  (.034)  (.021)

RTW -1.091 -7.443* 1.952 -1.918
(1.599) (3.415) (2.516) (1.549)

PLANT 3.044 -3.594 1.072 .891
(2.095) 4.477) (3.298) (2.030)
MULTI 8.585* -1.215 4.394 5.087*
(2.250). (4.808) (3.542)  (2.180)

INDUS 7.502* -.893 9.584* 5.924
(3.648)  (7.794) (5.742)  (3.534)

INTERCEPT -1.437 -1.405 6.134 1.416

R-Squared . .074 070 .093 .080

N 561

*Statistically significant at .10 percent level (two-tailed test).




132 Plant Closure Protections

Table 5.10

Mean Values and Standara Deviations of Variables

1974 and 1980
(standard deviations in parentheses)

Year

Variables 1974 1980

GROW?74, GROWS80 -8.62 2.03
(16.57) (12.28;

CLOSE 7.90 7.90
4.57) “4.74)

RIVAL 13.58 13.58
(12.45) {11.91)

Cov 69.87 71.25
(22.23) (22.50)

WORKERS (100s) 25.61 22.47
(35.48) (28.24)

CONC74, CONCS80 37.52 37.90
(17.88) (18.30)

RTW .18 .20
(.39) (.40)

PLANT .61 .60
(.48) (.48)

MULTI 21 21
(.40) (.41)

INDUS .03 .03
(.18) (.18)

INDEX]1 6.92 8.91
(13.47) (14.96)

INDEX2 28.86 28.07
: (32.30) (31.91)
INDEX3 11.24 11.76
(22.94) (23.80)

INDEX4 13.48 14.41
(14.06) (14.55)

Number of contracts 556 561
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The imost interesting results relate to INDEX3, the
measurement of the incidence of advance notice of shut-
downs or technological change. These provisions probably
have been the most frequently mentioned in policy discus-
sions of plant closure. They also most directly address the
question of management rights.'* The equation, particularly
for 1974, explains a very small percentage of the total varia-
tion. The industry’s growth rate was negatively related to the
frequency as hypothesized; but union bargaining power was
not statistically significant. Thus, there is very little insight
into what features of the bargaining relationships or en-
vironments have resulted in approximately 15 percent of the
contracts containing these provisiors.

Second Hypothesis: This hypothesis addresses whether the
incidence of contract provisions relating to plant closure is
positively related to variations in the rate of plant closures
across industries. Recall that the closure rates reported in
table 5.7 ranged from 3.0 percent in the petroleum industry
to 20.0 percent in the leather and leather products industry.
Closure rates vary by industry because changes in consumer
demands, foreign competition and other factors associated
with structural change do not affect all industries to the same
degree.

The percent of plants closed by Fortune 500 firms by
3-digit industry (CLOSE) was substituted for the employ-
ment growth measures in the estimating equation of the four
indices. The results for 1974 and 1980 are reported in table
5.11 and table 5.12, respectively.

CLOSE is not statistically significant in any of the
specifications, and the sign generally is negative, which is
counter to expectations. The statistical insignificance of
CLOSE is quite surprising. The frequency of plant closure in
the industry should be a reasonably good indicator of the ‘‘at
risk’’ potential for the workers and the bargaining unit.
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Table 5.11

Determinants of the Incidence of Plant Closure Provisions
in Major Collectively Bargained Contracts, 1974

(standard errors in parentheses)

Independent Dependent variable
variables INDEX1 INDEX2 INDEX3 INDEX4
CLOSE -.164 265 -.090 -171
(.121) (.302) (.221) (.130)
RIVAL -.014 124 .092 .047
(.043) (.108) (.079) (.046)
CONC74 .049 .086 .030 .053
(.034) (.086) (.060) (.037)
cov .050* .302* -.034 .092*
(.027) (.068) (.050) (.029)
WORKERS (100s) .040* .106* -.007 .045*
(.015) (.038) (.028) (.016)
RTW -3.678* -10.749* -.268 -4.593*
(1.416) (3.513) (2.576) (1.514)
PLANT 2.305 -5.595 -5.403* -1.596
(1.795) (4.452) (3.266) (1.919)
MULTI 11.140*  -7.925 1.124 3.870*
(1.973) (4.894) (3.590) (2.109)
INDUS 1.899 -9.138 4.168 -.292
(3.242) (8.040) (5.898) (3.466)
INTERCEPT -1.153 9.570 15.117 2.740
R-Squared 145 .085 .024 .103
N 556

*Statistically significant at .10 percent level (two-tailed test).
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Table 5.12
Determinants of the Incidence of Plant Closure Provisions
in Major Collectively Bargained Contracts, 1980
(standard errors in parentheses)

Independent Dependent variable

variables INDEX1 INDEX2 INDEX3 INDEX4

CLOSE -.089 21 -.161 -.055
(.142) (.303) (.223) (.137)
RIVAL -.006 .242% 532+ .190*
(.055) (.118) {.086) {.053)

CONC80 .023 .175 -.124* .024
(.039) (.084) (.062) (.038)
Ccov .050 .259* -.012 .087*
(.032) (.068) (.050) (.031)
WORKERS (100s) .070* .088* .041 .067*
(.022) (.047) (.039) (.021)

RTW . -1.268 ~ -7.081* 2.354 -1.816
(1.596) (3.409) (2.510) (1.544)

PLANT 3.666* -4.701 .622 813
(2.069) (4.4 18) (3.252) (2.000)
MULTI 8.994* -1.963 3.982 5.002*
(2.237) 4.779) (3.518) (2.164)
INDUS 7.879* 1.418 10.170* 6.127*
(3.694) (7.890) (5.808) (3.573)

INTERCEPT -.601 1.417 8.457 2.167

R-Squared 071 .068 .092 .080

N 561

*Statistically significant at .10 percent level (two-tailed test).
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Perhaps, the risk of closure must be more immediate, such
as a closure in the same county or another plant of the same
company in order for statistically significant variations to
emerge. On the other hand, even though there was variation
in the risk of closure in the 1970s, the absolute rate, 8.0 per-
cent for the entire decade, may not have been significant
enough to make unions and workers consider it a critical
issue. I=aflation or workplace safety and health may have
been more pressing issues.

The sizes, signs and statistical significance of the coeffi-
cients of the other variables parallel those when employment
growth was the key variable. Specifically, collective bargain-
ing coverage and workers are positive and statistically
significant when INDEXI1, INDEX2 and INDEX4 are the in-
dependent variable. RTW is negative and statistically signifi-
cant in three of the estimates. The findings for 1980 corres-
pond very closely to those reported above.

7 hird Hypothesis: This hypothesis concerns the use of
union bargaining power to obtain contractual protections.
Bargaining power entails both union coverage of the in-
dustry’s workforce (COV) and rivalry among the industry’s
unicns (RIVAL). As indicated in table 5.8 and table 5.9, the
extent of bargaining coverage is a positive and significant
determinant of the frequency of these provisions in the
negotiated agreements. For the 1974 analyses, RIVAL is not
a determinant, but becomes positive and statistically signifi-
cant in three of the equations for 1980.

An alternate version of the union bargaining power
hypothesis, particularly as it relates to the differences in the
bargaining environment between states that do have right-to-
work laws and those that do not, is that two unions, the
United Auto Workers (AUTO) and the United Steel Workers
(STEEL), possess sufficient strength to obtain their demands
irrespective of the bargaining environment. Both unions
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have organized major plants throughout the United States.
Two new dichotomous variables have been specified. Tlie
first, AUTO, takes on the value 1 if the contract is
negotiated by the United Auto Workers. The second,
STEEL, takes on the value 1 if the contract is negotiated by
the United Steel Workzrs. The contracts also are segmented
by right-to-work status of the state in which the organized
establishment is located and separate analyses are con-
ducted. The results are reported in table 5.13 through table
5.16.

The analyses for 1974 are reported in tables 5.13 and 5.14,
with the contracts covering establishments in RTW states
analyzed in table 5.13. As expected, the coefficients of
AUTO and STEEL are positive and statistically significant
in three of the four estimates covering contracts in states
where there is no right-to-work law. However, contrary to
eipectztions, these two variables are not significant predic-
tors of contractual outcomes of contracts covering
establishments in right-to-work states.

The importance of these two unions in those states without
RTW statutes is evident in iable 5.14. Both AUTO and
STEEL are statistically significant and positive for INDiEX1,
INDEX?2 and INDEX4 in 1974. The impact on the frequency
of the provisions also is greater for STEEL than AUTO.
There are two somewhat surprising findings reported in table
5.14. First, there is the absence of a statistically significant
relationship between GROW?74 and variations in the indices.
The second one is the lack of explanatory power of both
AUTO and STEEL in INDEX3. These provisions simply
may not have been bargaining goals for these unions, or they
may not have been evaluated to be worth the necessary
tradeoff. The analysis was repeated for 1980. The results
were very similar to those for 1974. Although not reported
here, they are available from the author.
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Table 5.13
Determinants of the Incidence of Plant Closure Provisions
Covering Establishments in Right-To-Work States
in Major Collective Bargaining Contracts, 1974
(standard errors in parentheses)

Independent Dependent variable

o variables INDEX1 INDEX2 INDEX3 INDEX4
GROw /4 -.023 -.200 -.196 - 111*
(052)  (.174) (134  (.066)
WORKERS (100s) .092 172 -.085 .067
(.060)  (.201)  (.155  (.076)
PLANT 200 -37.709 8.649 -7.164
(8.260) (27.641) (21.247) (10.471)
MULT!} _ 7.544 -33.764 11.776 -1.724
(8.494) (23.424) (21.850) (10.768)
AUTO 10.128* 8.641 -2.251 6.661
(3.459) (11.575)  (8.898)  (4.385)
STEEL 4.501* 16.166* -9.919 3.812
(2.492)  (8.340)  (6.411)  (3.159)
INTERCEPT -.708 50.396 3.064 13.012
R-Squared 195 068 058 102
N 104

*Statistically significant at .10 percent level (two-tailed test).
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Table 5.14
Determinants of the Incidence of Plant Closure Provisions
Covering Establishments in States Without Right-To-Work Laws
in Major Collective Bargaining Agreements, 1974
(standard errors in parentheses)

Independent Dependent variable
variables INDEX1 INDEX2 INDEX3 INDEXd4
GROW74 -.043 -.055 -.061 -.051
(.037) (.087) (.066) (.039)
WORKERS (100s) .035* 104* .015 .040*
(.016) (.038) (.029) (.017)
PLANT 2.110 -3.344 -7.048*  -1.542
(1.660) (3.841) (2.919) (1.716)
MULTI 10.991* - -7.340 -.009 3.658*
(1.932) 4.471) {3.398) (1.997)
AUTO 5.304* 17.895* 3.655 8.039*
(2.403) (5.560) (4.226) (2.484)
STEEL 7.268*  35.140* -2.087 11.897*
(1.850) (4.281) (3.254) (1.912)
INTERCEPT 1.611 25.236 15.946 11.101
R-Squared 151 .156 .026 124
N 452

*Statistically significant at .10 percent level (two-tailed test).
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Table 5.15
Determinants of the Incidence of Plant Closure Provisions
Covering Establishments in Right-To-Work States
in Major Collective Bargaining Contracts, 1980
(standard errors in parentheses)

Independent Dependent variable

variables INDEXi INDEX2 INDEX3 INDEX4

GROWS80 223 =271 -.502* -.081
(.137) (.279) (.252) (.131)

RIVAL 026 .020 .644* .153
(.099) (.198) (.182) (.095)

CONC2 4.245 10.585* -2.852 4.055
(3.055) (6.107) (5.614) (2.922)

CONC3 -.166 22.090* -19.120* .659
(5.710) (11.413) (10.493)  (5.461)
CoVv2 -1.251 23.085* 23.799* 10.845*
4.972) (9.939) (9.137) (4.755)
COVv3 -3.713 21.350* 20.658* 8.652*
(4.473) (8.941) (8.219) 4.278)

WORKERS (100s) .053 .091 -.128 017
(.094) (.189) (.173) .(.090)

LENGTH -.020 .052 -.061 -.012
(.024) (.049) (.045) (.023)

PLANT 5.137 -28.932 23.762 1.276
(13.879) (27.740) (25.502) (13.274)

MULTI 11.411 -20.876 26.359 7.076
(14.255) (28.490) (26.191) (13.633)

INDUS®**
INTERCEPT 2.953 22.61! -29.944 -.356
R-Squared .094 182 .184 122

N 113

*Statistically significant at .10 percent level (two-tailed test).
**No industry wide agreements existed in RTW states in the 1980 contract file.
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Table 5.16
Determinants of the Incidence of Plant Closure Provisions
Covering Establishments in States Without Right-To-Work Laws
in Major Collective Bargaining Agreements, 1980
(standard errors in parentheses)

Independent Dependent variable
variables INDEX1 INDEXz INDEX3 INDEX4
GROWS0 051 -.122 -.042 -.015
(.060) (.128) (.089) (.057)
RIVAL .027 219 .483* .189*
(.070) (.149) (.105) (.067)
CONC2 -.736 4.675 -4.649* -2.699*
(1.710)  (3.651)  (2.561)  (i.650)
CONC3 -.579 11.397* -3.446 1.697
(2.844)  (6.075)  (4.261)  (2.746)
COoVv2 2.635 1.128 -3.405 748
(2.038) (4.352) (3.053) (1.967)
COVv3 4.429* 11.774* -3.470 4.290*
(2.120)  (4.529) (3.177)  (2.047)
WORKERS (100s) .068*  .100* .049 071*
(.023)  (.050)  (.035)  (.022)
LENGTH .000 .146* -.012 .033
(.040)  (.087)  (.061)  (.039)
PLANT 3.594 -.595 .863 1.864
(2.254) (4.814) (3.377)  (2.176)
MULTI 9.198* 2.028 4.867 6.323*
(2.431)  (5.192) (3.642) (2.347)
INDUS 7.352¢% 204 9.468* 6.094*
(3.754) (8.018) (5.625) (3.624)
INTERCEPT .008 13.954 ‘6.574 5.136
R-Squared 078 073 .097 .090
N 448

*Statistically significant at .10 percent level (two-tailed test).
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The inability to explain variations in the inclusion of ad-
vance notice provisions in these contracts is frustrating.
Traditional determinants of bargained outcomes are not ef-
fective. But this inability may explain why advance notice of
plant closure has been the frontispiece of numerous
legislative proposals. The bargaining power of unions may
be insufficient to obtain this provisicn through contract
negotiations, and therefore they are seeking this protection
throughn legislations.

Fourth Hypothesis: This hypothesis addresses the dif-
ferences in bargaining outcomes that may arise in states with
right-to-work laws relative to those outcomes in states
without right-to-work laws. Although the coefficient of the
RTW variable is negative in all equations in table 5.8 and
table 5.9, it is statistically significant in only one instance in
1980. The surprising feature is that it is insignificant since the
existence of a RTW statute is seen as an indicator that
employers have significantly greater political power than
unions. Thus, it is expected that this distribution of power
would hold in the bargaining relationship, particularly for
provisions that may impinge on management rights.

The analyses for 1980 are provided in table 5.15 and table
5.16. The analysis for 1974 is not reported here. The
measures of union bargaining power tend to be positive and
statistically significant in over half of the estimates covering
establishments in right-to-work states. However, there is a
lack of consistency in the relative values of COV2 and COV3
in table 5.15. Specifically, COV2 tends to be greater than
COV3, whereas the normal expectation is the converse. This
may represent a measurement error problem since the
estimates of contract coverage are from 1968-1972 and those
estimates may no longer be representative of more recent
conditions. It also may simply indicate moderately organized
industries have pursued these nonwage provisions.
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In states without right-to-work laws, the influence of the
product marke!. concentration measures is not predictable.
However, COV3 and RIVAL emerge as statistically signifi-
cant determinants in several of the estimates. GROWS8O0 is
not a significant determinant in this set of estimates.

Summary

These estimates do not indicate that workers and firms ‘‘at
risk of closure’’ have moved toward protections and solu-
tions through the bargained contract. The regression
estimates show that contractual outcomes became less sen-
sitive to changes in employment, and instead became more
dependent on the bargaining power of the union in 1980 .
relative to 1974. Even more surprising, however, was the
lack of statistical significance of the frequency of closure in
the industry as a determinant of successtul negotiations over
these provisions. Furthermore, the results were not consis-
tent. Variables that were significint in one time period were
not in the following one, or vice versa. This lack of
robustness raises severe doubts whether the negotiations are
sufficiently deterministic.

There are a number of factors which may have contributed
to the disappointing findings. First, the cross-sectional
analysis of the incidence of provisions may have obscured
the changes that did take place. It would have been desirable

... totrack individual contracts from one period to the next, so. - .

that the analysis could have been conducted on the actual
changes in the contract, but this was not possible. Second, it
was not possible to measure other bargaining outcomes that
occurred in the same negotiations. Thus, no estimate could

- be made of the actual tradeoff that may have been required
to obtain plant closure provisions.

A troubling feature of the analysis is the very low ex-
planatory power of the equations for variations in INDEX3,
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the advance notice provisions. The issue of advance notice of
plant closure has been one of the most hotly debated topics
in the plant closure debate. Is it a question of bargaining goal
determination, or of employer resistance to granting this
provision? Making this protection the frontispiece of
legislative proposals simply may be a response to the inabili-
ty to obtain it directly in negotiations.

One conclusion that seems quite tenable is that significant
bargaining power is required to obtain plant closure contrac-
tual protections in RTW states. However, there are restric-
tions on this conclusion because when two of the most
vowerful unions were entered explicitly in the specification,
AUTO and STEEL, their coefficients generally were not
statistically significant. Combining this latter finding with
the generally low explanatory power of these equaticns sug-
gests that we do not have a good understanding of these
negotiations and outcomes. Of course, it may simply be the
problem mentioned above: union bargaining goals do not
necessarily become contract provisions.

NOTES

{. The data set available limits some of the questions that can be asked in
this monograph about the presence or absence of these provisions in a
contract. Several interesting hypotheses could include the following:

- first, it -is-expected that-workers-in-local-labor.markets.where.employ-.... .

ment alternatives are limited would tend to pursue relocation/transfer
right provisions; second, it is expected that relocation/transfer right pro-
visions would be more prevalent where union-management relations
have been ‘‘good’’; and finally, it is expected that bargaining units that
are dominated by young and more mobile workers would be more hkely
to negotiate relocation/transfer right provisions.

2. The ““free-rider” problem is when individuals receive the benefit of
some collective activity, but do not pay to support the collective activity.
For example, the nonpayment of union dues by individuals covered by a
collectlve bargammg contract is a free-nder problem
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3. The frequencies in both 1974 and 1980 of the plant closure provisions
are as follows:

1974 1980
PROVISION percent percent
SUB 22 26
SEVRANCE 39 38
RELOCATE 8 11
TRANPLT 15 i9
TRANHIRE 5 7
TRANCOMB 7 3
SHUTDWN 14 15
CHANGE 16 11
Number of Contracts 631 676

4. To ensure comparability, the set of states having right-to-work laws in
1974 were used throughout the analysis. New Hampshire was not includ-
ed because it does not have a specific right-to-work statute.

5. This assumes that these provisions represent primarily union imposed
constraints on management rights. This sezins like a reasonable assump-
tion for most of these provisions.

6. See Audrey Freedman (1978). She wrote: ‘‘Still it seems axiomatic that
as an individual job hunter’s chances in the open labor market worsen,
job security becomes more important.’’ (p. 67)

7. Newman (1983) has demonstrated that the favorable economic growth
consequences of right-to-work laws are not purely a Southern
phenomenon.

8. There is a simultaneity question with the structure of bargaining rela-
tionship variables. Specifically, Hendricks and Kahn (1982) determined

-that - the actual -structure- used-is -a--function- of-industry--and--union—.....

characteristics.

9. Although the demarcation is necessitated by the data sets, it also is

fortuitous given tha: Lilien (1982) has suggested that the structural shift
accelerated after 1973.

10. Three-digit closure rates are available on request from the author.

11. The 3-digit concentration ratio was calculated as follows:

n e
CONCj= ¢ (CONij (VSU
i=] VSj
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where
CONCj = concentration ratio in the jth 3-digit industry.

CON;; = percent of shipments accounted for by the 4 largest firms in
in tf]e ith 4-digit industry of the jth 3-digit industry.

VS;; = Vaiue of shipments of all firms in-the ith 4-digit industry of the
jtJh 3-digit industry.

VSj= Value of shipments of all firms in the jth 3-digit industry.

12. Cappelli (1983) used two other measures to address a related concept,
variations in the demand for union labor. He used the trend in import
penetration in the particular industry and the trend in union coverage in
the particular industry. The trend in union coverage is a more direct
measure of the pressure on the union sector to attempt to stabilize
employment demand. For example, employment growth could be stable,
but the unionized sector could be declining in number and the non-
unionized sector could be increasing in number. Since the emphasis is on
overall change, however, employment growth will continue to be used.

13. Using equal weights implies that each provision is equally desirable
or effective. This is a tenuous assumption, particularly when only eight
provisions are involved and may be partially responsible for the results
that follow. '

14. A series of regressions were run incorporating whether the bargained
agreement included a management rights clause. The coefficient on this
variable was not statistically significant.

P—m
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Synthesis
Chapter 6 and Conclusions

The principal economic impact of plant closure on
workers is the earnings loss that they may experience. First,
there is the direct ezinings loss due job loss. Second, there is
the initial reduction in wages because the available oppor-
tunities simply do not pay as much as the former job. Third,
the earnings profile of the worker may be reduced because
his/her career nas been disrupted. Another type of loss is the
deferred compensation the firm may owe its workers, but
which is never paid because the plant closes.

The deferred compensation arises from compensation
schedules that pay junior workers less than the value of their
marginal product and pay senior workers more than the
value of their marginal product. There is nothing inherently
wrong with such a schedule. However, if some event occurs
that interferes with the worker being employed until the

deferred compensation may establish an obligation from the
firm to its workers beyond the closure. This may represent a
classic case of social costs since the firm’s action imposes

~ costs on people not party to the decision. The question is:
Can collective bargaining play a role in minimizing social
costs while promoting greater productive capacity?

Collective bargaining and plant closure are linked in three
ways. First, judicial interpretations of the National Labor
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Relations Act (NLRA) have held that the employer must
negotiate with the union over the effects of closing a plant,
the closing bargain. Second, the current judicial interpreta-
tion is that there is no duty to bargain over the decision to
close one plant of a multiplant operation. There are,
however, certain ambiguities in this interpretation that limit
its applicability. Third, a union and an employer may use the
formal bargaining process to negotiate contract provisions
covering plant closure.

To understand and evaluate the role that collective
bargaining could play, both the case law that has evolved in
the formulation of the judicial interpretations and the actual
contract provisions negotiated in major collective bargaining
agreements have been examined. Coincident with the
analysis of the case law, several rules and procedures, which
have been suggested to expedite the determination of
whether there is a duty to bargain over the decision, also
have been studied.

The examination of the judicial interpretation of the duty
to bargain found several troublesome areas. First, substan-
tive labor law has been formulated in the plant closure area
based on cases in which the parties to the dispute had not
negotiated a formal contract. The closure occurred almost
on the heels of the union winning the representation election.
Thus, a determination has been made on the efficacy of col-

_lective bargaining_resolving an issue.even:though the parties -

have never bargained. As pointed out in the text, the most re-
cent U.S. Supreme Court ruling on this issue occurred in
First National Maintenance Corporation v. National Labor
Relations Board, a case in which the parties did not have an
established bargaining relationship.. .

Second, there has been an overriding concern with the ter-
minology used in cases of displacement rather than with the .
outcome. For example, subcontracting has been differen-
_ tiated from replacing existing employees with independent
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contractors. The outcome has been the same, the process
very similar, but the duty to bargain over the decision dif-
fers. A similar demarcation is occurring between plant
closure and relocation. In both instances a facility is closed,
and the reason for closure may be quite similar—the firm is
no longer competitive at the location—but the case law treats
these quite differently.

The case law draws the marked distinction between the
rights and privileges of the owners of physical capital as op-
posed to the rights and privileges of the owners of human
capital. Human capital is not positioned equally with
physical capital in its ability to respond to economic change.
However, giving priority to the owners of human capital in
all situations would move us to a system of property rights in
jobs, which is not necessarily desirable. As was stated in
Adams Dairy, “‘union membership is not a guarantee against
legitimate or justifiable discharge or discharge motivated by
economic necessity.”” What is necessary is a balancing be-
tween the rights of the owners of physical capital and human
capital. Collective bargaining may be uniquely positioned to
conduct this balancing test.

The major concerns over the use of collective bargaining
to mitigate the plant closure problem are establishing criteria
which (a) require bargaining only in those instances in which
the circumstances suggest a positive probability of success,

. _and (b)-introduce certainty.into.the process as to_ who_must.
bargain and what shall constitute good faith bargaining.
Perhaps, however, there has been more concern than war-
ranted about not requiring bargaining in low probability
cases. Recall that there were 619 plant closings in 1982, a
year in which the economy was mired in a recession. The
relatively infrequent nature of plant closing increases the at-
tractiveness of collective bargaining as a policy alternative.

Formal collective bargaining already occurs over plant
—...closure, or at least, over provisions to minimize the effects of
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closure. Contractual provisions that have been negotiated in-
clude severance pay, supplemental unemployment benefits,
relocation allowances, transfer or preferential hiring rights,
and advance notice in case of shutdown or major
technological change. The concern from the policy perspec-
tive is whether management and labor have used formal con-
tract negotiations to obtain protections and to develop solu-
tions for workers and firms ‘‘at risk of closure.”’

The results of the econometric analysis of major collective
bargaining agreements (631 contracts in 1974 and 676 con-
tracts in 1980) did not find that workei: ut risk were obtain-
ing these protections. Variation in closure rates by industry
was not a significant determinant of variations in contractual
outcomes. Instead, the regression estimates showed that the
contractual outcomes became less sensitive to changes in
employment, and instead became more dependent on the
bargaining power of the union in 1980 relative to 1974. The
results also were not consistent. This lack of robustness
(a) pointed out the difficulty of modeling some processes
and outcomes, and (b) raised doubts about whether forinal
negotiations could be relied on to accommodate these
disruptions.

Therefore, amending the National Labor Relations Act’s
definition of mandatory topics of bargaining under ‘‘terms
and other conditions of employment’’ to include bargaining

.. over._the decision.to close may. be one.policy.alternative for. ....:

the plant closure dilemma. There are positive and negative
aspects of this approach. The most cbvious negative aspect is
that the NLRA covers only those plants and workplaces
where employees have elected a bargaining agen:. Since plant

closures are not restricted to unionized plants, protection - -

will not be afforded in all instances. However, workers in
nonunionized facilities generally are not protected by the
provisions of the National Labor Relations Act. Although
this lack of coverage is problematic, it is not fatal.

bt
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A positive feature of using the NLRA is that coverage is
uniform throughout the United States. As mentioned earlier,
two states have statutes placing obligations on employers in
the event of closure, legislation has been proposed in many
other states, and the Naticnal Employment Priorities Act
(H.R. 2847) has been introduced in the U.S. Congress.
However, state-by-state adoption of legislation would only

increase the competition among the states. Kochan (1979)
wrote:

those states most interested in stemming the tide of
plant closings and job loss are most likely to act,
but by doing so, may further increase the incentives
of businesses to locate in the southern states that do
not pass this type of legislation (p. 19).

‘Unions may tind fauii v..th this approach because they wil}
be expected to use up their bargaining capital in order to ob-
tain the protections that they would prefer be provided
through legislation. The greater the number of areas
prescribed by governmental regulation, the more bargaining
power can be concentrated in other areas. Management also
may disagree with the proposal because it places a greater
burden on them than currently required. Given the unique
circumstance of each workplace and the preferences of
workers, collective bargaining may be ideally suited to
developing solutions to this problem. Regulation and

__bargaining are both designed to get employers and unions to
do something they do not want to do and, therefore, to a
degree they are substitute policies.

What is_being considered is a policy that neither manage-
ment nor labor prefers. But perhaps that is the only type of
policy possible. ““The political problem is to shift the focus
of public discussion away from the fruitless search for
painless solutions to ;e question of how costs of adjustment
can be allocated in the most equitable way.”’ (Martin 1983,
p. 105)
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The proposal of this monograph attempts to perimit
bargaining to minimize the earnings loss of workers while ex-
ploriag more profitable opportunities for the firm. The pro-
posal is based on Coase’s (1971) concept of minimizing
social cost while maximizing the value of production. As
always, the difficulty is making an abstract concept opera-
tional. The following per se rule and implementation pro-
cedures are proposed.

1. Firms are required to notify the NLRB and the union of
the plan to close one part of an operation or to relocate.
This notice should contain a detailed explanation of the
reasons for closure and financial data as appropriate.

2. The NLRB quickly determines whether bargaining
might be fruitful using the criteria established in
Brooks-Scanlon: whether the reasons for closure are
beyond the control of the parties to the collective
bargaining agreement.

3. Information bargaining occurs in those instances where
it is determined that bargaining might be fruitful.

4.Based on the information provided, the NLRB, the
union or bargaining unit, and the firm determine
whether further bargaining is appropriate.

5. Bargaining continues in those instances where two of
the three (the NLRB, the union or bargaining unit, and

the firm) think progress is being made and/or a solution...__..

is possible, but for no more than 90 days after the initial
notice.

6. If bargaining has been in good faith, but i10 agreement
is reached within the time period, the firm is free to pro-
ceed with its action. ' '

7. The firm is required to bargain over the effects.

This proposal has the basic premise that management and

__labor will want to obtain a bargain that leads to profitable
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operations and is the best alternative in the labor market. If
the concessions necessary to maintain profitable operations
require wage cuts greater than necessary as dictated by
market alternatives, rio agreement will or should be reached.
If operations as profitable as the alternative can be achieved,
management will and should stay at the existing plant. If no
agreement is possible within the parameters, effects bargain-
ing can be used to obtain the deferred compensation.

Wachter and Wascher’s (1983) examination of the displac-
ed worker problem led them to conclude that the earnings
losses experienced by displaced workers can be avoided only
by avoiding job loss in the first place. Job specific skills,
seniority pay and union differentials all result in wages above
the alternatives available in the market. Job training, special
assistance programs or employment vouchers are unlikely to
generate employinent opportunities at previous wage levels.
Since public controls, such as direct employment protection,
impose significant costs on the overall economy, Wachter
and Wascher suggest collective bargaining initiatives trading
wage premiums for enhanced job security.

The proposal of this monograph is in the same spirit as
their conclusion. Neither management nor labor have perfect
foresight. Formal negotiations every two or three years can-
not accommodate all contingencies. Equity considerations
suggest that workers be afforded the opportunity to
.Wmlmmlze garnings and/or job loss. Recognizing that doing

so also imposes costs on employers, the proposal has been

structured to be flexible and to expedite the bargaining pro-
cess.

Recuiring decision bargaining is only one element, but a
~-major one, of a comprehensive policy toward the  plant
closure problem. Bargaining will not result in preserving jobs
in all instances. Other programs need to be in place to assist
workers when closure is the only alternative. But in devising
programs, conSIderatlon must be glven to the ‘“managerial,
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institutional and political factors that determine the effec-
tiveness of policies in practice.”” (Bacow 1980, p. 132) Ex-
pansive legislative proposals that prescribe the behavior of
firms intending to close are not consistent with the
managerial, institutional and political constructs of our
economic system. Instead, states have started to turn away
from the regulatory initiatives and have been developing
assistance programs for displaced workers, such as job
clubs, job fairs and retraining programs.

It is important not to stop just with assistance programs
for displaced workers. There are other institutions in place
which, with minor changes, could become flexible enough to
smooth the adjustment to economic change. One is the tax
deductibility of training costs associated with developing a
new skill. Given the adjustment problems of human capital
in the presence of economic change, it is incongruous that in-
vestmenis to deepen one’s human capital in an cbsolete skill
are deductible for federal income tax purposes whereas in-
vestments to broaden one’s human capital and develop new
skills are not deductible. Another change would be permit-
ting workers to obiain training while receiving unemploy-
ment compensation. (It should be noted that this is permitted
in some states under certain circumstances.) Siiice the
unemployment insurance system is funded by employer con-
tributions, it would seem appropriate that these funds be us-

ed to support retrammg efforts nece551tatcd by mdustnal v

" change.” e -

The final point is that funds be available to study the
viability of Employee Stock Ownership Plans (ESOP<) when
closure is being considered. Wintner’s (1983) results have
demonstrated that ESOPs can be viable in some instances.

(In fact, her results are very supportive of the potential for

collective bargaining in addressing the plant closure prob-
lem.) Since workers generally are subjecting themselves to
double jeopardy in ESCPs—a possibie wage reduction plus
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placing their savings at risk—the viability of the ESOP
should be studied thoroughly.

In conclusion, as we consider the plant closure issue and
the problem of displaced workers, one criterion should be
kept in mind as alternative policies are considered. Any pro-
gram contemplated should not increase the firm’s direct cost
of using labor relative to capital. Increasing the cost of labor
will simply make the adoption of new technology more at-
tractive for employers, possibly exacerbating the problem.



Appendix

Displaced Older Workers

The problems displacement causes for older workers re-
quire special mention. Hall (1982) has shown that firms in
the United States provide near-lifetime employment (more
than 20 years) for a significant part of the labor force. For
example, 51.1 percent of all men are likely to work 20 years
or more for the same firm. A recent Department of Labor
(1983) study shows that many workers already have been
employed with the same firm for a relatively long time. For
workers between the -ages of 40 and 44 years, 42.7 percent
have worked for the same firm for more than 10 years and
for those between the ages of 50 to 54 years, 56.5 percent
have worked for the same firm for more than 10 years. If it is
‘assumed that the revealed behavior reflects the expectations
of workers, the loss of their job can be a severe blow.

Perhaps more problematic is that many incentives cause
the impact of closure on older workers to be very severe in
the short run. The usual process of attrition and gradual
reduction in employment prior to closure returns younger
workers (less senior) to the labor market first. That attrition

-.. . permits these younger workers to search for available open-
" ings when fewer workers are competing for them.

When closure finallv occurs, the older workers are return-
ed to the labor market simultaneously. This fact is exacer-
bated by policies which require workers to stay until closure

— - in order to receive severance pay and other related benefits. -
Their work skills may be somewhat obsolete, their job search
skills have atrophied and their numbers may greatly exceed
the available openings in the market when they begin to seek
new_employment. Moreover, since their skills tend to be
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firm- or industry-specific, they may have significant difficul-
ty in transferring them to other employment opportunities.

Several studies have documented the extent of the wage
loss incurred by workers who have been displaced by plant
closure. These are instructive even though it is argued in the
monograph that the initial loss can be an artifact of the
firm’s compensation schedule. Arlene Holen et al. (1981)
developed estimates of earnings losses from a sample of
9,500 workers who were impacted by 42 different plant clos-
ings in 21 different states from 1968 to 1972. The analysis
was restricted to nine different industries.

The differences in earnings loss by age group are very
“striking. Workers under the age of 40 experienced a 13.4 per- -
cent drop in average earnings in the year after closure
relative to the year before closure. Workers over the age of
40 experienced a 39.9 percent reduction in earnings in the
year after closure. Furthermore, the average earnings of
workers over 40 in the year after closure were less than the
average earnings of those under 40, as indicated in table A.1.
In addition, the labor force activity of the older group
declined by approximately 33 percentage points, whereas the
reduction in labor force activity for the younger workers was

approximately 7 percentage points.

A study of a plant closure in Western Michigan further
demonstrates the impact on older workers (McAlinden
1981). The average seniority for the workers left at the time
of the closing was over 17 years. The average age of the
workers was approximately 45 years. The wages for skilled,
semi-skilled and unskilled workers had been $10.22, $9.97
and $9.43 per hour, respectively. Approximately 11 months
after the closing, the workers were surveyed, and the average
hourly wages for those who had found jobs were $10.02,
$7.51 and $6.52 for skilled, semi-skilled and unskilled
workers, respectively. Skilled workers suffered only a 2 per-
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cent loss in wages, but semi-skilled and unskilled workers’
losses were 25 percent and 31 percent, respectively. Further-
more, over one-half of the workers were still unemployed at
the time of the survey, with the largest proportion of them
being semi-skilled and unskilied.

Table A.1
Mean Real Earnings and Labor Force Activity of Males
by Age, Before and After Closure*

Under 40 Over 40
Year prior Year after Year prior Year after
to closing closing to closing closing
Average carnings - $5,705 $4,943 ) $8,111 ) - $4,877
Percent change -13.4% -39.9%
Full-time labor
force activity (%) 82.9 76.1 93.5 60.1

SOURCE: Calculations based on data provided in Arlene Holen et al., Earnings Losses of
Workers Displaced by Plant Closings, Public Research Institute of the Center for Naval
Analysis, CRC 423, December 1981.

*1970 Constant dollars.

Older workers suffer significant short term losses because
there are just fewer job offers available for them. Older
workers may be more expensive to hire than younger
workers because defined benefit pension plans are most cost-
ly to provide for older workers than for younger workers
(Barnow and Ehrenberg 1979). Assuming a 6 percent rate of
return, $1 of pension benefits will cost an employer $1 for a
worker retiring in a year, whereas the cost will be $.17 for the
35-year-old worker who won’t retire for 30 years. As a
result, even though an older worker and a younger worker
may be willing to work for the same wage, the former will be
more costly to hire if pension benefits are part of the com-
pensation. It has been estimated that approximately 70 per-
cent of private pension plans are defined benefit plans.
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Older workers may restrict their job search to the local
market because they are homeowners, and to that subset of
relatively high paying jobs because of their wage expecta-
tions. Thus, their expected duration of unemployment tends
to be longer and their expected wage loss is likely to be
greater.

Holen’s estimates were of the earnings losses individuals
incurred within five years of closure. Jacobson and
Thomason (1979) estimated lifetime earnings losses. Their
analysis determined that the lifetirne earnings loss associated
with displacement tends to increase as the unemployment
rate in the local labor market increases. Second, the earnings

loss tends to be inversely related to the size of the local labor . ..

market.
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