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Introduction

The relationship between public schools and their employees is one of
the most frequently litigated aspects of American education. The annual
review of U.S. judicial decisions in the Yearbook of School Law typically
chronicles more than 300 cases involving employment and labor-related
legal issues in public schools. Since most of these cases are appellate
court decisions, the actual number of cases decided at the trial court level
is far higher. Add to this list those employment issues that arc the subject
of grievance arbitration proceedings, local board hearings, or state ad-
ministrative review, and the actual number of employment disputes in
public school settings takes on extraordinary proportions.

We live in a litigation-prone society, and school districts arc not ex-
empt from such litigation because conflict is inherent in resolving am-
biguities in contracts of employment. Furthermore, adverse economic
conditions, declining enrollments, demands for educational account-
ability, and recent interpretations of constitutional and statutory en-
titlements have all contributed to the trend of school employees seeking
redress in state and federal courts. Therefore, it is not surprising that the
employment relationship has become a frequent issue for judicial in-
tervention.

A better understanding of how the courts resolve public school
employment issues will familiarize educators as to what steps can be
taken to avoid or to reduce litigation and to mitigate liability. Judicial
opinions do much more than simply provide a ruling in a case. When
carefully analyzed; these opinions provide a basis for proper professional
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practice. Judges often suggest procedures that will ensure appropriate
standards of due process and reduce the likelihood of arbitrary or
capricious conduct

The chapters in this text present a comprehensive and current report
of legal issues in public school employment The authors have under-
taken extensive reviews and analyses of judicial decisions in state and
federal courts and related legislative and regulatory mandates involving
the public school employment relationship. Where appropriate, they
have extrapolated legal principles that inform as well as guide the prac-
tice of teachers, staff specialists, administrators; and board members.

Chapter topics range from federal constitutional issues to documen-
tation of employment practices, offering both legal and operational
guidelines for the educator. The authors, who include principals, pro-
fessors of school law, and practicing attorneys, have recognized expertise
in their respective chapter topic. Each provides a national perspective
but alio incorporates statutory problems associated with selected state
jurisdictions.

The editori have sought to strike a balance between readability and
legal accuracy. The language is largely non-technical to assist those
readers without legal training, and a glossary is provided for a few
specialized terms. Ample citations to illustrative cases have been pro-
vided for practitioners who may wish to review the complete text of a
given case in order to amplify the legal principles identified.

The general applicability of the legal guidelines will be apparent to
the practicing educator; but two caveats are in order. First, the outcome
of litigation in public school employment settings is highly dependent on
the facts involved. Subtle distinctions of fact can influence the inter=
pretation of law. Consequently; educators arc admonished to preserve a
documentary reco7c1 of employment decisions and to recognize that each
case may carry nuances of fact that contribute to a different judicial deci-
sion. Second, while the emphasis in this book has been upon legal issues
of national prominence, state and local standards may vary. Careful
review and reference to state legislative and judicial mandates; board
regulation and policy, and the collective or individual contract of
employment are essential in the interpretation and application of legal
guidelines outlined in the chapters that follow. While this book is a
u§eful starting point, consultation with knowledgeable counsel should be
undertaken When dealing with a specific case.

VI
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I

Critical Elements of the
Employment Rekstionship

Joseph Beckham

The employment relationship in public schools is governed by con-
stitutional mandates, federal and state statutes; administrative regula-
tions; and contractual obligations. Federal constitutional and statutory
provisions that apply across state jurisdictions are treated in other
chapters of this book: This chapter will deal with fundamental aspects of
the employment relationship; which are influenced by legal principles
derived from state law; local district policy and practice, and the unique
terms of a particular employment contract.

Although there is great variation in the application of legal standards
from one state jurisdiction to another, four elements of the public school
employment relationship bear special scrutiny: employment qualifica-
tions, contractual obligations, tenure, and discipline.

Qualifications of Faculty and Staff

Each state has adopted its own statutory and regulatory requirements
to ensure that only qualified personnel teach or administer in public
schools: Generally; the administration of a certification program and the
enforcement of other employment qualifications is the responsibility of
the state board of education under authorization of the legislature. In
most states, professional preparation requirements such as training and

Joseph Beckham is an associate professor at Florida StateUniversity.



experience are established by tile state education agency. State statutes
or regulatory provisions may also mandate additional requirements such
as good moral character; minimum age; and citizenship;

A local school board usually has discretionary authority to establish
other reasonable qualifications for positions in addition to those man-
dated under state law., In establishing the "reasonableness" of any
qualification, the school board should demonstrate that a valid relation-
ship exists between the qualification, the job to be performed, and the
legitimate purposes of the public education system.2

Loyalty Oaths

The U.S. Supreme Court has considered a number of cases involving
the requirement that a loyalty oath be executed by the teacher as a con-
dition of employment. While the high court has observed that a state
may require teachers to be of "patriotic disposition;"3 the Court has
struck down loyalty oaths that make membership in an allegedly subver-
sive organization grounds for employment disqualification because such
a provision was deemed unconstitutionally vague.4

However, the Supreme Court has recognized the constitutionality of
a limited loyalty oath as a condition of employment, provided that the
oath requires no more than that the prospective employee swear or
affirm support for the state and federal constitutions and faithfully
discharge the duties of the position to which the employee is assigned.
The high court's view is that such oaths are strictly ;imited to an affirma-
tion of support for constitutional government and a pledge not to act for-
cibly to overthrow the government.5

Competitive Examinations

The use of competitive examinations as a qualification for employ-
ment has been upheld where the examination procedures were uniform-
ly applied to all candidates and validly related to job requirements.b
However, employment qualification requirements involving a standard-
ized examination have been subject to close judicial scrutiny where
allegations of discrimination or denial of due process of law are
involved.? For example, South Carolina requires graduates of teacher-
training institutions to make a minimum score on a standardized objec-
tive test before receiving a teaching certificate. To ensure that the test
was a reasonable measure of subject matter taught in the state's teacher-
training institutions, state authorities conducted content validation
studies, pilot tested the instrument, and submitted the test items to a
review panel. Another review panel determined the minimum score re-
quirement, which was later lowered by the state department of educa-
tion. Nevertheless, a group of black teacher candidates filed suit, since a
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disproportionate number of blacks, particularly those educated in
predominantly black colleges, did not meet the minimum score require-
ment.

A three-judge federal district court reviewed the procedures used to
develop and implement the test and found no violation of the equal pro-
tection clause of the 14th Amendment or of the applicable standards of
Title VII of the Civil Rights Act of 1964; Since the validation procedure
demonstrated that the test was related to the content of academic subject
matter found in the state's teacher-training institutions; the court
regarded the test as rationally related to a valid state purpose, i.e., en-
suring that certified teachers would have a minimum level of knowledge
necessary for effective teaching."

Professional Growth Requirements

A school board may require that a teacher meet reasonable re-
quirements for professional growth; although the reasonableness of the
requirements may be challenged where they exceed scholastic training
requirements fixed under state statute; For example; in Harrah Independ-
ent School Disttia v Martin the U Supreme Court upheld the dismissal
of a tenured teacher who refused to comply with a professional growth
policy." The policy compelled teachers with a bachelor's degree to earn at
least five semester hours of college credit every three years: In previous
years the board had denied salary increments to teachers who did not
meet the requirement, but when this option was foreclosed by state
statute, the board's only recourse was termination.

Residency Requirements

The New Hampshire Supreme Court struck down a requirement
chat teachers reside within the boundaries of the school district in which
they teach. The court held that the restriction violated the individual's
fundamental right to equal protection of the laws under the state and
federal constitutions; In balancing the denial of a fundamental constitu-
tional right against the states interest in maintaining the restriction; the
court found no reasonable justification for the requirement that a teacher
reside near his or her place of duty.10

More recently, however, the Sixth Circuit Court of Appeals sus-_
tained a residency requirement for public school teachers on the basis of
the rational relationship test. The court found the residency requirement
reasonable for Cincinnati, because resident teachers would more likely
be committed to an urban educational system, would become more in-_
volved in activities with district parents and community leaders, and
would be less likely to engage in strikes or to refuse to support tax
levies. I
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Certification Requirements for Hiring

Certification requirements may include evidence of specific job ex-
perience, satisfactory completion of educational requirements; mini-
mum score requirements on job-related examinations; and such other
requirements as are reasonably related to a valid state purpose. In deter-
mining whether candidates for certification meet state standards; courts
grant considerable discretion to the administrative board charged with
making such determinations; and are reluctant to overturn ad-
ministrative decisions unless "clearly erroneous" or unsupported by
substantial evidence.12

Certification or licensure ensures that the holder has met state re-
quirements and is therefore qualified for employment in the specializa-
tion for which certification is granted. Generally, courts will interpret
and enforce the standards established for certification with rigid con-
formity to literal construction and will decline to intervene where cer-
tification is denied.

A Michigan Department of Education rule requiring "at least one
year of experience teaching handicapped people" was held to require that
certification could be granted only where the teacher could document at
least one year of teaching children in a self=contained, special education
classroom.'' Where state regulation required that only certified nurse=
teachers could be employed by the school board, the Rhode Island
Supreme Court declined to permit the hiring of noncertified nurses for
certain limited nursing duties.14 The Wyoming Supreme Court held that
the state board of education is empowered by statute to administer cer-
tification of superintendents and acted within its scope of authority in de-
nying certification to a proposed candidate who did not possess sufficient
training or experience as a teacher in a recognized K-12 setting.15

The U.S. Supreme Court upheld a New York statute forbidding per-
manent certification as a public school teacher of any person who is not a
United States citizen unless that person has manifested an intention to
apply for citizenship.l6 The high court recognized a rational relationship
between the statute and a legitimate state purpose; In the words of the
opinion; the exclusion from certification was justified because:

Within the public school system, teachers play a critical part in developing
students' attitude toward government and understanding of the role of
citizens in our society. . . . Further, a teacher serves as a role model for
his students, exerting a subtle but important influence over their percep-
tions and values. Thus; through both presentation of course materials and
the example he sets, a teacher has an opportunity to influence the attitudes
of students toward government, the political process, and a citizen's social
responsibilities. This influence is critical to continued good health of a
democracy. 17
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Dismissal for Lack of Certification

Courts generally uphold dismissals for failure to acquire valid cer-
tification. The Washington Supreme Court held that it is the respon7
sibility of the teacher to maintain valid certification, even where local
school board officials had insisted that statutory certinsation cyuld be
waived.!" Although school authorities had knowingly employed the
teacher in an area for which she was not certified and assured her that
lack of certification was not a problem, the Washington court ruled that
the teacher was not entitled to equitable relief when she was dismissed
for lack of legal qualifications. Similarly, the New York Court of Ap-
peals sustained the dismissal of a teacher for. "incompetency" because he
tailed to qualify for permanent certification during the statutorily re-
quired six-year period.19

Where lack of certification is attributable to the teacher; the lack of
legal qualification is fatal to the validity of an employment contract:-'1
However; where failure to maintain a valid teaching certificate is at-
tributable to bureaucratic delay and other extenuating factors beyond
the teacher's control; it has been held that dismissal for lack of proper
legal qualification could not be rnaintained.21

Renewal of Certification

Requirements for renewal of certification, particularly when continu-
ing education is required for renewal, have _generally been upheld by
courts as reasonable. A North Carolina State Board of Education regula-
tion, which provided that certificates would expire after five years and
that renewal would be permitted only upon completion of six units of
credit during the five-year period preceding renewal, was upheld by that
state's highest court.22 Although contested as unreasonable, the regula-
tion was found to have a reasonable basis in that the teacher's classroom
performance would be improved if the teacher broadened his or her
knowledge base through continued college coursework.

Certificate Revocation and Suspension

Revocation or suspension of the teaching certificate terminates the
holder's right to teach and is distinguishable from dismissal by a local
school board, since loss of the certificate forecloses all teaching oppor-
tunities within the state. Evidentiary standards and conformity to due
process are usually more rigorous where the loss of a teaching certificate
is involved.

Immoral conduct related to the commission of, or conviction for, a
crime constitutes the most common basis for good cause revocation or
suspension of certification. Typically, conviction of a crime is prima
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fade evidence of immoral conduct; as is an admission of guilt in a
criminal prosecution: Certification revocation was affirmed in a Florida
case involving an allegation of moral turpitude: A police officer in pur-
suit of vandals entered a teacher's residence and observed several mari-
juana plants. State revocation of the teaching certificate was justified on
the basis of substantial evidence of illegal possession:23 However; where
a Florida teacher's certificate was initially suspended based on a police
report that the teacher, clad only in trousers and socks, was found with a
female student in the backseat of his car, the Florida court ruled that the
evidence of impropriety was not sufficient to justify suspension.24

Where courts otherwise have been presented with the question of
whether or not specific conduct of a teacher constitutes moral unfitness
that would justify revocation or suspension of certification, they have
generally required that the conduct must adversely affect the teacher's
classroom performance or relations with students or colleagues. For ex-
ample, the California Supreme Court ruled that a teacher who had
engaged in homosexual conduct could not have his certificate revoked
unless it was shown that the conduct indicated unfitness to teach or
otherwise adversely affected performance as a teacher.25 Incidents of ex-
tramarital heterosexual conduct, when balanced against years of highly
rated teaching and the support of local board and school personnel, were
held insufficient to justify revocation of certificate in Iowa.26

The Contract of Employment

The contract of employment is a critically important document that
establishes the rights and responsibilities of contracting parties and pro-
vides essential guidelines for the administration of public schools Con-
tracts negotiated between a school district board of education and an
employee are subject to provisions of state statutes and administrative
regulations as well as express or implied terms of the contract agree-
ment.

As a general rule, the express provisions of an employment contract
are strictly enforced by courts. For example, the contract ofemployment
between a teacher and a local Georgia school board stipulated that the
employee could not resign without the local board's consent and added
that resignation without board consent would authorize the local board
to recommend a year's suspension of certificate. The local board refused
to accept the teacher's resignation, sought to hold a hearing, then
dismissed the teacher for immorality and recommended revocation of
certification. On appeal, the teacher invoked the contract provisions that
limited the board to recommend suspension for a year due to wrongful
termination of the contract. The state school board's decision sustaining



the teacher's position was affirmed on appeal; and the appellate court
directed the local board to confine its action to proration of salary for the
period served prior to the resignation; recommendation of the one-year
suspension of certificate; and placement of a letter of reprimand in the
teacher's personnel file.27 A teacher who signed an agreement that he
would not claim tenure by default if granted an additional year of proba-
tion was held to his agreement a New York court. The board had
been asked to reconsider denial of icnure and offered the teacher a con-
tract with the option of an additional year as an alternative to
nonrenewal. The oiler of the board was found to have been made in
good faith, and the agreement by the teacher was not considered co-
erced.29

A contract may be considered breached when one party acts
unilaterally to change a material element of the original agreement.
Under a negotiated agreement, a school district agreed to a salary
schedule for a school year beginning August 23 and continuing for 180
days. Following the negotiations, the school board unilaterally altered
the starting date of the school year. The change resulted in the loss of five
working days, which reduced teachers' salaries under a salary computa-
tion formula devised by the board. The appellate court concurred with
the trial court's judgment that the board's unilateral act of changing the
starting date had effectively denied compensation under the terms of the
negotiated agreement; and the board was liable for the salary losses plus
interest.29

An employee's unforced resignation is normally considered a breach
of the contract and prohibits that employee from claiming rights under
the contract. A Utah teacher/coach; displeased with his reassignment to
another school in the district; resigned. He contended that this resigna-
tion was from the school and not the district, Relying on the legal prop-
osition that employment contracts can be altered only by mutual con-
sent; the court held that the employee had resigned from employment in
the district and thereby waived all rights to termination procedures.30

Several breach-of-contract cases brought against school districts have
involved interpretation of oral agreements or implied contractual com-
mitments. As a general rule, oral agreements cannot be considered as a
contractual right to continued employment in a school district. When
disputes arise, express contractual provisions are favored over implied
contracts.

In Alabama, an oral contract between a clerk typist and the school
board was held to create no property right for continued employment
when her position was eliminated due to budget reductions Similarly,
a Mississippi cafeteria manager could not rely on an oral contract to
establish a property right to continued employment; the board could ter-
minate her employment at will.32

7
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A school board policy providing additional compensation to voca-
tional education teachers who completed certification requirements was
relied on as creating a de facto policy for additional compensation to
already certified vocational education teachers in Arizona. The review-
ing court rejected this reasoning, holding that where the certified
teachers signed contracts, which called for specific salaries, the fact that
other teachers were paid more was immaterial.33

Relationship of Local Contracts to State Statutes

The subordinate status of a local contractual agreement, when in
conflict with the provisions of state statute, has regularly been recog-
nized by courts. In a Pennsylvania case a teacher who had been tenured
in one school district sought to require a second district to continue her
as a substitute for an employee on leave of absence. The state's in-
termediate appellate court refused to order reinstatement. Although a
professional employee contract had been negotiated, the court inter-
preted school code provisions defining "substitute" to mean that a profes-
sional employee could be hired devoid of rights to hearing and dismissal
for cause and that a professional contract would not be controlling.34
When agents of a New York school district requested that licenses be
granted to teachers holding certificates of continuing eligibility for
teaching classes for emotionally handicapped children, the court refused
to grant the licenses on the grounds that state education statutes pro-
vided that no license could be validly issued absent a competitive ex-
amination.35

An employee who alleges that a school district is failing to comply
with state statutory provisions governing employment contracts will nor-
mally have to carry the burden of proving noncompliance. California
teacher aides who were not renewed due to financially depressed condi-
tions in the district were unsuccessful in establishing a right to continued
employment based on state statutes governing notice and layoff of
classified employees, since the aides were not considered to come within
the protection of the statates.36 When prospective principals sought to
require a school board to appoint them to positions by rank order as
determined by scores on administrative examinations; the Illinois
Supreme Court ruled against them by interpreting statutory mandates
requiring appointment "for merit only" as permitting the local board to
exercise its discretion in the appointment of principals.37

Board Policies and Regulatory Provisions

A board of education's power to make and enforce policies applicable
to employment agreements is discretionary, but must be exercised
within the statutory authority granted to it for purposes related to the
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operation of schools. The board's power should be exercised in a
reasonable manner and its policies should be uniformly applied
throughout the district to avoid any allegation of arbitrary or capricious
action.

Numerous cases illustrate the application of administrative regula-
tions in situations involving the contractual rights of employees. In West
Virginia an employee handbook promulgated by the state board of
education provided that employees who met objective eligibility re:
qutrements for a vacant professional position had a right to an interview
fir the position. The court strictly construed the personnel regulations in
favor of an employee who had applied for a position as an assistant state
superintendent and ordered that the employee be given_ an interview
before any denial of his application. 38 Similarly, a probationary special
education teacher in New York City relied on regulations promulgated
by the chancellor and the local board creating a right to be evaluated
before discontinuation of her Service. The court held that ad-
ministrative rules that affect substantial rights of employees may not be
waived by the local board and ordered evaluation and a new determina-
tion regarding continuation of employment.39

Numerous school board policiei have been held to be reasonable
directives for controlling contracts Of employment. Failure to comply
With a board's request that the teacher submit medical verification of her
ability to resume teaching duties was held to be a reasonable basis for de-
nying salary.40 A school board policy that required teachers who re-
ceived full pay while on military reserve leave to turn over to the board
payments received for such reserve service was upheld in Colorado.41
However; an Iowa school board policy requiring school employees to
take vacation leave while participating in National Guard training was
struck down as violating a state statute prohibiting discrimination
against employees because of membership in fly-. National Guard. 42

Rules and regulations applicable to employment conditions in a
school district should be spelled out in an employment contract. Forek-
ample, if an employment contract between a local board and a teacher
refers to regulatory provisions governing due process procedures for ter=
mination, then those provisions will govern the responsibilities of the
parties involved in the event of a termination of employment.43

Noncontractual Duties

Certain duties not specified in an employment contract may be re-
quired of teachers in addition to regular classroom instruction. Depend-
ing on the jurisdiction, duties such as supervision of extracurricular
activities, coaching, club sponsorship, monitoring, and related as-
signments may be assigned without reference to a specific contract
obligation. However, noncontractual duties cannot be required where



the activity is unrelated to a school program or educational objective.44
Under New York law a school board may ask teachers to perform super-
visory duties not required under the contract, provided that additional
compensation is paid, duties are equitably assigned; and duties are
related to respective subject matter fields in which the teachers ha, e ex-
pertise.45 Other courts have held general student supervisory duties to be
within the implied requirements of a teaching contract.%

Teachers may not reft!se to supervise extracurricular activities re-
quired as a condition of employment regardless of whether those duties
are specified under contract. Courts have construed the refusal to
assume extracurricular supervisory duties as an illegal strike or insubor-
dinat:on justifying nonrenewal.47 The Illinois Court of Appeals has held
that teachers could be required by the school board to supervise evening
and weekend student activities; even when the rate of compensation for
such supervisory services are below that for in-school supervision. +H The
Kansas Supreme Court upheld the validity of an employment contract
provision that made acceptance by the teacher of a supplemental con-
tract for supervision of extracurricular activities a prior condition to
offering a teaching contract.%

An Alabama appeals court upheld a school board's decision dismiss-
ing a tenured guidance counselor for insubordination. After a review of
evidence, it was established that the counselor refused to meet his as-
signed duty as a supervisor of children prior to the beginning of the
school day. The supervision assignment was rotated among staff, but the
counselor felt that guidance counselors should be exempt from this
responsibility. A formal reprimand was issued; the counselor responded
by filing a grievance. Although the grievance was sustained on a pro-
cedural error, the court considered the teacher's conduct in reaching its
decision and concluded there was sufficient evidence of a willful refusal
to obey a reasonable order of a superior official to justify dismissal.%

Tenure

Tenure or continuing contract provisions in state statute laws
guarantee a property entitlement to professional staff. The nature and
extent of the property right will depend on the interpretation of statute
law in a specific jurisdiction, but it is generally accepted that the intent of
tenure statutes is to compel procedural due pnicess in dismissal or other
adverse employment actions and thus to protect competent professional
staff from unjust or arbitrary employment decisions.

Tenure has traditionally been considered the most substantial prop-
erty right in employment that state statute or board policy could convey
to the school employee. However, the security provided by tenured
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status is not absolute; as decisions relative to dismissal for cause and
reduction in force make exceedingly clear.51 Perhaps the single most
significant benefit conveyed by tenure is the requirement that the school
board carry the initial burden to provide sufficient evidence to warrant
an adverse employment decision.

Probationary Period

Moit tenure statutes specify a period during which the employee
holdS probationary Status. The provisions typically establish dates by
which time probationary teachers are to be notified of any decision not to
renew their contracts and mandate evaluation of the probationary
employee.

The requirement of a probationary periG2 is strictly enforced by state
courts, which generally insist that the employee meet the requirement of
consecutive years of full-time service; For example; although a Kansas
teacher had begun employment the previous year, she was not rehired
for a second year because of uncertain federal funding, until late
September in a school year that began on August 22. According to the
Kansas Supreme Court; this one-month gap in employment meant that
the tenure "time clock" had to be reset, as consecutive service could not
include the year of probationary employment prior to the gap.52

Tenure rights in most instances apply only to employment in the
district where those rights were acquired. After having attained tenure
status in one district, a Kentucky teacher resigned his position. He later
accepted employment in another district where he taught three years
before being notified that his contract would not be renewed. The
teacher sued, charging that the board violated his tenure rights. The
state supreme court diSagreed, ruling that to gain tenure status, a
teacher must be reemployed after serving four years in the district53

Tenure Eligibility for Other &lion' Employees

The applicability of teacher tenure laws to other professional
employees has been the subject of review in a number of appellate deci-
sions; The Missouri Court of Appeals ruled that a school principal was
ineligible for permanent status and not protected from nonit -ewal
under the state's teacher tenure provisions.54 Under Alabama's law, a
school counselor could not invoke the due process protections of the
teacher tenure law in contesting his transfer from that position.55 In Il-
linois an appellate court ruled that some physical education instructors
were improperly suspended because they were protected by tenure and
could be reassigned to teaching positions but not to coaching duties,
since coaching responsibilities were not protected by the tenure statute.56

The Fourth Circuit Court of Appeals has held that a principal re-
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assigned to the position of a teacher had no legitimate claim of entitle=
meat to his position as principal; since his continuing contract was silent
on the question of reassignment and state statute authorized school
boards to reassign administrators without a showing of good cause.57

Minnesota statute law on teacher tenure includes all regularly
employed principals, supervisors, and teachers. When declining enroll-
ment required a school district to demote some principals; it followed a
polic;y of demotion in inverse order of length of employment as a prin-
cipal. The Minnesota Supreme Court found this action contrary to the
Statute and required that demotion and transfer be governed by seniori-
ty as an employee in the district

In Kentucky a court held that a school superintendent is not pro-
tected by the teacher tenure law. In this case, a teacher was appointed
superintendent to serve the three remaining years of a former super-
intendent's contract. At the conclusion of the contract term, he was not
reappointed as superintendent but instead was assigned a teaching posi-
tion. The contention that he had served for some three years and had
thereby achieved tenured status as superintendent was rejetted.59

The employment status of a substitute teacher does not necessarily
create an entitlement to continued employment,93 nor can a teacher nor-
mally receive credit for substitute service in establishing a claim for
tenured status.61 However, the employee's status as a substitute must be
clear and there must be no evidence of an intent to mislead the employee
with respect to that status.62

Considerations relative to length of service and actual educational
functions appear to be primary factors in determining eligibility for
tenure. Thus certified remedial and supplemental teachers who were
regularly employed on an hourly basis by a board of education in a state=
funded and legislatively mandated special education program were held
to be teaching staff members within the meaning of New Jersey's tenure
law and entitled to acquire tenure:63

Acquisition of Tenure by Default or Acquiescence

An issue frequently addressed in court decisions involving tenure is

the provision in some states for a so-called tenure by default or at-
quiescence. New York courts have been particularly lenient with proba-
tionary teachers seeking to establish this claim to continuing contract. In
two New York cases; school employees successfully claiined they had ac-
quired tenure by default. After serving as a fourth-grade reading teacher
on probationary status for three years, an employee received notice that
the board was not granting her tenure. Howev,..x, she continued to teach
as a part-time remedial reading teacher for two years and then three ad-
ditional years at full-time. At that time she was again notified that tenure



would not be granted and her contract would not be renewed. In her ap-
peal, the teacher contended that she had acquired tenure by ac-
quiescence at some point during this eight years of employment.
Holding for the teacher; the appellate court remanded the case for deter=
mination of her tenure area.64

The facts of the other case were somewhat similar. In this instance
tenured assistant principal had accepted reassignment to the poSition Of
acting principal only after assurances from an assistant Superintendent
that this assignment was "to be considered an assignment continuous
with your present one." Four years later he became a licenSed principal
and with the enactment of a new tenure law began serving a new 7roba-
tionary period. At the end of this period the board denied tenure. Over-
turning this action, the court said that after nine years in the position
and because of the earlier assurances, he was entitled to tenure by ac-
quiescence.65

Massachusetts had interpreted its tenure statute to grant a proba-
tionary teacher tenure by default where notice provisions informing of
termination or nonrenewal were not met. A notice of termination; sent
by the superintendent rather than the SehOol committee, was held in-
valid and reinstatement with tenure was accorded to a teacher: The in-
validity of the notice was predicated on the statutory requirement that
only the school committee was empowered to deny tenure to the
teacher.66

While decisions granting tenure by default are numerous; two court
decisions seem to restrict the application of this extraordinary remedy.
Both cases relate to the school employee's status as less than a full -time
employee. In Illinois the court held that a teacher who had completed the
required probationary period of two consecutive years was not eligible
for tenure because the board, for reasons of declining enrollment, hired
the teacher on a part-time basis for the third year.61 In Arizona an ap-
pellate court affirmed the decision of a school district that refused to
grant tenure to a certified employee who was neither a full-time teacher,
a school principal devoting 50% of her time to classroom teaching, nor a
supervisor of children's activities.68

Waiver of Tenure Rights

Whether an employee may be deemed to have waived tenure rights is
dependent on the court's construction of state statutes and employment
agreements. The Oregon Supreme Court concluded that a permanent
teacher does not retain tenure when changing jobs as the result of a
transFer to another district. The plaintiff in this case was a special educa-
tion teacher who transferred to an intermediate district and after two
years was dismissed.69 However, under Tennessee law, a tenured

13



teacher who resigns and then is reemployed by the district retains tenure
status.70 While Tennessee school employees do not waive tenure; the

district is under no obligation to rehire them.
Under the terms of a Michigan collective bargaining agreement; if a

teacher takes a leave of absence but fails to notify the school district of an

intent to return, it would be considered a voluntary resignation. Provi-
sions of the state law specified that a tenured teacher could not be denied
continuing contract solely by taking a leave of absence, nor could a
tenured teacher be terminated without mutual consent. The school
district sought to terminate a tenured teacher on leave of absence when
the teacher failed to notify the board of her intention to return within a
contractually established deadline. The appellate court took note of the
fact that the district failed to advise her of the contractual requirement to
notify the board of an intent to return and concluded that the teacher's
effort to immediately notify the board of that intention once she received
notice that the deadline had passed was evidence that the teacher did not
consent to termination and had not in fact resigned her tenure position.71

A teacher who had achieved tenured status was suspended due to a
reduction in staff because of declining enrollment. In accepting part-
time employment, the teacher was required to sign a provision that effec-
tively denied any future employment rights beyond the one-year term of
the employment contract. After nonrenewal at the end of the stipulated
contract period, the teacher contested the provision as invalid when ap-
plied to a tenured teacher. The Iowa Supreme Court agreed, inter-
preting those provisions of the school code dealing with granting tenure
and due process rights as being incorporated in the teacher's contract
and thus nullifying the "one-year-only" clause: The clause was held not
to constitute a waiver of tenure, nor would it be considered as a basis for
good cause in nonrenewal of a tenured teacher's contract.72

A tenured teacher who suffered severe headaches was advised to take

a medical leave and apply for disability retirement. Both were granted;
but the teacher presented herself for work after successful neurological
surgery and insisted on reclaiming her tenured status. The North
Carolina appellate court held the teacher's employment as a career
teacher terminated by operation of law when she elected and received
the disability retirement benefits.73

Other Adverse Employment Decisions

It is well established that courts may review adverst employment
decisions of school boards or administrative agencies to ensure com-
pliance with statute law, contractual obligation; or evidentiary stan-
dards. While a court is reluctant to substitute its judgment for that of the
school board, evidence that a school board acted arbitrarily and
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capriciously or failed to make findings of fact in Support Of its decision
would justify court intervention.74 In addition to dismissal decisions,
other adverse employment decisions reviewable by courts include
suspension; demotion, transfer, reclassificatian, reprimand, and failure
to promote.

Suspension

The statutes of most states are silent on the authority of school boards
to use disciplinary suspension. Nevertheless; there have been some cases
challenging whether suspension may be imposed as a penalty for
misconduct. In one case a teacher's refusal to submit to a required
psychological examination to determine mental competency WAS a prop=
er basis for a decision to suspend without pay under New York laW.%
However; a California court has ruled that continued suspension for
refusal to submit to repeated or additional testing, absent a finding of
mental incompetency; is unjustified.%

In a case from Illinois, an assistant football coach sought to itiValidate
a three-day suspension without pay imposed by the ichodl board as a
penalty for cursing a student during a football game. The Illinois
Supreme Court interpreted the school code, which Outlines the pro-
cedure to be applied when a board dismisses Or rinitiVes a teacher, as im-
plying authority to temporarily suspend a teacher, provided a hearing
on any proposed suspension is granted.77

In a New York case, the state supreme court upheld a school board's
imposition of a five-year disciplinary suspension. In overturning a judg-
ment of the appellate court that had reduced the terms of the teacher's
suspension to three years, the court noted:

The courts should show particular deference in matters of internal
discipline to determinations made by boards of education which possess
peculiar sensitivity to and comprehension of the complexities and nuances
of personnel administration and have responsibility for appropriate ac-
commodation for administration, teachers, pupils, parents and the com-
munity.78

Suspension may be imposed as a preliminary step in the dismissal
process. South Carolina statutes authorize suspension prior to dismissal
proceedings. The state supreme court found that a board of education
had not Violated a teacher's procedural rights by suspending him without
providing time to correct deficiencies. 79 The superintendent had in-
formed the teacher by letter of the reasons for the suspension, and the
board had accorded him a fair and impartial hearing prior to dismissal.

An issue in many pre-dismissal suspension cases is the employee's
right to pay during the period of suspension. An Arizona appellate court
ruled that a board of education had no authority to suspend Without pay
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even though the subsequent dismissal was proper.so Similarly, in two
decisions, New York appellate courts held that a tenured teacher may

not be suspended without pay pending final disposition of charges
against him.81

Transfer and Demotion

Authority to transfer or demote is normally an implied statutory

power of a school board; but challenges to this authority have increased;
Frequently, courts are asked to determine whether these forms of school

board employment decisions are violative of contractual obligations, ar-
bitrary and capricious, or otherwise related to the denial of a specific
constitutional or statutory employment right.

The question of whether a transfer constitutes a demotion that trig-

geri statutory due process procedural protections is often a matter of fact

to be determined at trial. Factors to be considered may involve more
than a simple determination that the employees salary remains un-
changed. For example, an administrator who had been employed as
director of vocational education received notice that, under a
reorganization plan, his position as a school administrator was
eliminated. He was given a new job description. It was held that this

change in the job description, which reduced fringe benefits and made
the former administrator subordinate to the principal; when previously

the principal had been subordinate to him, constituted a deinotion in
position. The school board failed to show justification for the dernotion,
thus supporting the court's conclusion that demotion was arbitrary.82

Often, the predominant issue in a transfer case involves the extent of

procedural due process required. In Georgia, three statutory considera-
tions govern whether a transfer may be considered a denial of due pro-

cess employment rights: responsibility, prestige, and salary; Ina case in-

volving a school principal's reassignment to director of an alternative
school program, the lower court conciuded that the principal's transfer

reduced his prestige and
in

responsibility, even though he received an in-

crease n pay; The court held that such a transfer required a due process
hearing. The Georgia Supreme Court reversed this decision; inter-
preting the statute to require all three features =-_less responsibility; less

prestige, and less salary not just one or two of theni.83
The primary issue M a number of cases is whether or not the transfer

WAS a demotion. 'f'he Pennsylvania Commonwealth Court ruled that an
elementary principal had been demoted when he was reassigned to "aux-

iliary duties" in another elementary school, even though his salary re-
mained the same. The court reasoned that he was no longer in complete

Charge and was no longer in a singular position.84 Similarly, a tenured
Maiiachusetts principal was held to have been demoted When the school

16

23



committee assigned him full-time classroom teaching duties at a lower
salary.85

Principals in Florida and Tennessee were unable to establish that
their transfers were demotions. A Florida principal whose status was
changed to "program coordinator" was unsuccessful in his claim that his
new position was not similar and his salary was not the same, conditions
necessary to grant a hearing according to statute. 86 In another case the
principal's title and base salary remained unchanged, but since he now
headed a smaller school with fewer teachers, his total compensation
relative to fringe benefits was less. The court rejected his argument that
the transfer required additional due process protections. 87

If a transfer or demotion is substantial penalty imposed for im-
proper conduct; full due process rights should be accorded the employee.
The Fourth Circuit Court of Appeals affirmed a North Carolina federal
district court's decision upholding demotion of a "career" teacher to the
position of "tutor," The demotion was a disciplinary- penalty imposed
because of an incident in the teacher's classroom in WhiCh she read to the
class a confiscated student note containing three "vulgar colloquialisms."
The court found no merit to the employee'S claim that her First and 14th
Amendment rights were violated. State statutes provided adequate
notice of proscribed conduct, the hearings aceorded met due process re-
quirements, and the evidence refuted allegations of racial discrimina-
tion.R8

All ad' crse employment cases require a prima facie proof that the
employment decision is sufficiently adverse to justify a legal remedy. A
claim that a change in teaching schedule was substantially motivated by
a desire to retaliate against the teacher's exercise of free speech was not
enough to establish a claim for violation of First Amendment rights.
While a teacher's activity as a representative of her teaching association
was considered to be protected under the First Amendment, a change in
her teaching schedule was not considered a sufficient legal injury justify-
ing relief. The federal district court reasoned that if a sanction is to be
pleaded, it must be shown that the consequence of the sanction would
have a chilling effect on the exercise of constitutionally protected rights.
In the absence of a sufficiently adverse personnel action, such as reduc-
tion in rank or loss of pay, a teacher's claim would not be subject to court
action, even though the administrative decision could be substantially
motivated by a desire to curb the exercise of substantive constitutional
rights .89

An employment decision may be sufficiently adverse to require that a
school board provide a defensible basis for its decision, even when the
decision involves a failure to promote. An Iowa statutory preference for
school district employees did not justif$, the promotion of a school
employee to a position as audiologist, where the eVidence demonstrated
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that he possessed the requisite technical skills but lacked the ability to
cooperate and coordinate his activities with otheri, was often abusive
and insulting in professional relations; and contributed to discord and
dissidence among staff.90

In an unusual administrative law case from New York, a teacher who

was officially reprimanded by the school board for misconduct sought to
overturn the board's decision as an excessive penalty. The appellate
court took note that the reprimand was related to conviction for the
felonious offense of drug possession and concluded that the reprimand
was not excessive. Rather it was so lenient as to be arbitrary and
capricious and an abuse of the board's discretion. The court ordered the
board to reconsider its deciSion, presumably to enforce a more stringent

pe. alty.91

Summary
Educators must be alert to the statutory mandates, regulatory provi-

sions, and contractual obligations that are unique to their particular
state or local school district. Local school boards must take care to exer-
cise power within the scope of delegated constitutional or statutory
authority for valid state purposes. Whether that purpose relates to the
efficient management of the public schools; the education of pupils, the
maintenance of appropriate discipline; or any other recognized state

purpose, the principle of reasonableness should guide the deliberations
of the school board or its agents.

Every aspect of the employthent relationship, whether related to the
evaluation of professional qualifitations, the administration of contrac-
tual agreements, the awarding of tenure, or the determination of ap-
propriate discipline, should emphasize the rational relationship between
the legally defined mission of the public school and the rule orpolicy to

be implemented. Judges will insist that public school officials be guided

by principles of fairness, reasonableness, and good faith in dealings with

public school employees.
Courts remain reluctant to intervene in the employment policies of

school boards unless the employee can make an initial showing that the
employment practice goes beyond the authority delegated to the board,
was arbitrary or capricious, or otherWiii violated the constitutional or
statutory rights of the public school employee. If the employee is suc-
cessful in carrying this initial burden of proof,- then the school board
must show that the policy or practice in question is within the scope of its

authority and is fairly and reasonably applied. Consequently, it is im-
portant for the school board to have a clearly articulated basis for
employment policies and to establish fundamental guidelines, through
consultation and deliberation; to ensure fair and reasonable implemen-

tation of that policy.
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2
Discrimination in Employment

Martha M. McCarthy

Public employment has not been immune to the problem of
discrimination against various segments of our citizenry. Indeed, a
substantial portion of educational employment litigation pertains to
allegations of unlawful discrimination. Decisions regarding hiring, pro-
motion, and a host of other concerns have generated charges that in-
dividuals have been discriminated against because of inherent traits
rather than because of their qualifications and abilities.

This chapter provides an overview of litigation in which courts have
interpreted educational employees' rights to nondiscriminatory treat-
ment and employers' obligations to ensure equal employment oppor-
tunities. Specifically, protections against discrimination based on race,
sex, national origin, religion, handicaps, and age are covered. Because
of the range, volume, and complexity of the litigation in this area, the in-
tent of this chapter is to identify applicable legal principles rather than to
present a comprehensive analysis of all recent cases.'

Racial Discrimination

Claims of racial discrimination in educational employment have
resulted in numerous lawsuits brought under the equal protection clause
of the 14th Amendment and federal civil rights laws. The majority of the
cases have involved hiring, promotion, job assignment, and staff reduc-

Martha M. McCarthy is a professor of education and associate dean (#. faculties at Indiana
University.
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tion practices that allegedly discriminate against minorities ;2 Also; the
operation of affirmative action programs has resulted in claims of
discrimination against the racial majority or so-called "reverse
discrimination."

Hiring. Promotion; and Job Assignment

Many controversies involving hiring practices in the public sector
have focused on prerequisites to employment that eliminate a dispropor-
tionate percentage of minorities from the applicant pool. The law is clear
that a facially discriminatory racial classification; such as a government-
al policy barring minorities from a certain position; violates the equal
protection clause of the 14th Amendment unless justified by a compel-
ling governmental interest. However; most allegations of racial
discrimination in connection with prerequisites to public employment do
not involve overt classifications; rather; they entail claims that facially
neutral employment policies adversely affect minority employees. In
such suits; aggrieved individuals must prove that they have been victims
of purposeful discriminaton to gain relief under the equal protection
clause.

Public employers can defend a constitutional charge of dis-
criminatory intent by showing that the prerequisite to employment
bears a rational relationship to a legitimate governmental goal. For ex-
ample; in 1978 the U.S. Supreme Court affirmed a lower court's conclu-
sion that a state's use of the National Teachers Examination for teacher
certification and salary purposes satisfied 14th Amendment equal pro-
tection guarantees because the test was used for the legitimate purpose of
improving the effectiveness of the state's teaching force and was not ad-
ministered with any intent to discriminate against minority applicants
for certification.3 The trial court was convinced that the test was valid in
that it measured knowledge of course content in teacher preparation pro-
grams. The court further reasoned that there was sufficient evidence to
establish a relationship between the use of the test scores as a factor in
determining teachers' placement on the pay scale and valid employment
objectives such as encouraging teachers to upgrade their skills.

Because of the difficulty in proving unconstitutional intent; plaintiffs
alleging racial discrimination in employment recently have relied
primarily on Title VII of the Civil Rights Act of 1964. Title VII pro-
hibits employers with 15 or more employees; employment agencies; and
labor organizations from discriminating against employees on the basis
of race; color; religion; sex; or national origin and covers hiring, promo-
tion; and compensation practices as well as fringe benefits and other
terms and conditions of employment.4 The law allows employers to im-
pose hiring restrictions based on sex, national origin, or religion (but not
on race) if such characteristics are bona fide occupational qualifications.
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In challenges to facially neutral policies with a disparate impact on
groups protected by Title VII, proof of discriminatory intent is not
necessary. After an initial inference of discrimination (prima facie case)
is established, the burden shifts to the employer to prove that the policy
is justified by a valid job necessity. In a Title VII disparate impact case,
a rational or legitimate nondiscriminatory reason for the employment
policy is insufficient to rebut an inference of discrimination; the policy
must have a manifest relationship to the job. The Supreme Court has
ruled that tests used as a prerequisite to employment that dispropor-
tionately eliminate minority applicants must be validated as assessing
ability to perform the specific jobs for which they are used.5

In a significant 1982 decision; the Supreme Court ruled five-to-four
that prerequisites to employment or promotion with a disparate adverse
impact on minorities violate Title VII even though the "bottom line" of
the hiring or promotion process results in an appropriate racial balance.
While acknowledging that evidence of a nondiscriminatory work force
might in some instances assist an employer in rebutting a constitutional
charge of intentional discrimination; the Supreme Court majority
reasoned that where "an identifiable pass-fail barrier denies an employ-
ment opportunity to a disproportionately large number of minorities
and prevents them from proceeding.to the next step in the selection pro-
cess," that barrier must be shown to be job-related to satisfy Title VII.6
The majority declared that Congress did not intend to give employers
"license" to discriminate against some employees merely because other
members of the employees' group are treated favorably.

However, the employer's burden of establishing a job necessity for
policies with a disparate_adverse impact is not impossible to satisfy: In
1981 the Fourth Circuit Court of Appeals found no Title VII violation in
connection with a school district's use of certification grades based on
scores on the National Teachers Examination to determine teachers'
salaries.7 Although the certification grades resulted in the denial of pay
raises to a much larger proportion of black than white teachers, the ap-
pellate court reasoned that the practice was justified by the job necessity
of attracting well-qualified teachers and encouraging self:improvement
among low-rated instructional personnel. As discussed previously, this
practice had already withstood constitutional challenge because inten-
tional discrimination was not established.

In addition to challenges to facially neutral policies with a disparate
impact on minorities, some employees have alleged that they have re-
ceived discriminatory treatment because of their race or other protected
characteristic in violation of Title VII. Plaintiffs carry a heavier burden
of proof in substantiating disparate treatment in contrast to disparate
impact under Title VII. In disparate treatment cases, plaintiffs must
produce proof of the employer's intent to treat individuals differently
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relative to similarly situated memberi of an-other race, whi, h is similar to
the constitutional standard under the equal protection clause.

To establish a prima facie case of disparate treatment in connection
With hiring and promotion practices, the plaintiff must first demonstrate
membership in a group protected by Title VII. Then the individual
must ihow that he or she applied for and was qualified to assume the job
sought and was rejected despite such qualifications. The individual must
also produce evidence that the position remained open after the rejection
and that the employer continued to seek applicants with the plaintiffs
qualifications." Once a prima facie case is established, the employer can
rebut the inference of discrimination by articulating a nem-
discriminatory reason for the action. The burden of persuasion remains
with the plaintiff to prove by a preponderance of evidence that the
legitimate reasons offered are mere pretexts for discrimination.

Courts nave accepted employers' asserted nondiscriminatory reasons
for denying employment or promotion to minorities and for other
differential treatment if the individuals have not been certified or
lualified for the positions sought or if the employment decisions have
been based on quality of performance or other considerations unrelated
to race." However, minority plaintiffs haVe prevailed With evidence that
the avowed nondiscriminatory reason was merely a pretext to mask
discriminatory motive. For example, a black employee established a
prima facie case of discrimination by eitabliShing that a school district
paid him less than his white counterpart for substantially equivalent
work. The school district argued that the pay differential was based on
nondiscriminatory reasons related to differences in performance and job
responsibilities. But the appeals court concluded from the testimony that
the differential was based primarily on racial considerations: in

ClaiMs of discrimination in hiring and promotion have been par-
ticularly troublesome for the judiciary because of the subjective
judgments involved. Courts have been reluctant to strip employers of
their prerogative to base such decisions on personality and other subjec-
tive factors. Employers are not required to accord preference to
minorities if nonminority applicants are considered better or merely
equally qualified for available positions. The employer has discretion to
choose among candidates with similar credentials, provided that the
decision is not grounded in discriminatory motives. However, the
judiciary also has recognized that "greater possibilities for abuse . . . are
inherent in subjective definitions of employment selection and promo-
tion criteria" because of the potential for masking racial diScriminatiom 11

Statistical evidence often plays an important role in establishing a
prima facie case of racial bias in connection with hiring practices. An in=
ference of disparate treatment can be established by evidence of gross
statistical disparities between an employer's work force and the
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availability pool or by evidence that minority employees have been
confined primarily to a few schools with predominantly minority pupils.
In 1982 the Fourth Circuit Court of Appeals ruled that if such a pattern
or practice of employment discrimination is established, the burden of
proof shifts to school authorities to rebut the discrimination charge
Acknowledging that the plaintiff usually retains the burden of proof in a
disparate treatment case, the appeals court reasoned that a finding of
either intentional discriin' 'don or a recent pattern of discrimination in
a school district wan placing the burden of persuasion on the'
employer to justify challenged practices.

Once unlawful discrimination is established in employment prac-
tices, federal courts have broad discretion in ordering equitable relief. In
addition to requiring that victims of discrimination be hired, promoted,
or reinstated in the next available positions, courts have awarded back
pay to the date of the discriminatory act and have granted retroactive
seniority under certain conditions to restore such employees to their
rightful place)3 However, bona fide seniority systems that are not
negotiated or maintained with discriminatory intent are not vulnerable
to attack under Title VII, even though they may perpetuate the effects of

past intentional discrimination)*
Because legal proceedings in discrimination suits often are quite

lengthy; some employers charged with discrimination in hiring have at7
tempted to reduce their potential liability by remedying the alleged
discriminatory practice before judicially ordered to do so. In 1982 the
Supreme Court ruled that an employer can limit the accrual of back pay
liability under Title VII by unconditionally offering the claimant the job
previously denied without the promise of retroactive seniority)5 The
Supreme Court majority concluded that without such an opportunity to
reduce back pay liability, employers would have no incentive to end
discrimination through voluntary efforts when they have been accused of
a discriminatory practice. Of course, if the employee ultimately wins a
favorable judicial ruling, the court may award full compensation, in-
cluding retroactive seniority.

Affirmative Action and Reverse Discrimination

The term "affirmative action" first was used in an Executive Order,
issued by President Kennedy in 1961; to refer to a duty placed on
employers to take steps to remedy past discrimination. There is some
sentiment that without affirmative action plans, including goals to in-
crease the representation of women and minorities in the work force, the
effects of prior discriminatory practices cannot be eliminated. However,
affirmative action goals are often stated in terms of hiring percentages,
which have been criticized as causing "reverse discrimination" or
discrimination against the majority. Although affirmative action pro-
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grams are directed toward women, the handicapped, and certain cate-
gories of veterans as well as toward racial and ethnic minorities, most of
the suits challenging such programs have focused on the preferential
treatment of racial minorities.

Some courts have upheld the constitutionality of affirmative action
plans in connection with a finding of de jure segregation. For example;
in 1982 the First Circuit Court of Appeals upheld an affirmative action
plan as part of a desegregation order in the Boston school district; and
the Supreme Court declined to review the case.16 Under the plan,
minorities must maintain 20% of the teaching positions regardless of
their seniority. The court reasoned that without such a plan; the efforts
made in remedying intentional discrimination in the school district
would be eradicated through layoffs necessitated by declining
enrollments.

In contrast, in May 1983 the Sixth Circuit Court of Appeals reversed
a federal district court's order that placed race over seniority in recalling
teachers who had been released for financial reasons.17 The appeals court
held that the district court erred by imposing a quota of minority
teachers (20%) that must be maintained by the Kalamazoo School
District. Noting that racial hiring quotas per se are not improper to
remedy a violation of students' constitutional rights, the court found that
the school district had made a sustained good faith effort to recruit
minority teachers to remedy the effects of prior segregation. The court
concluded that "the record does not demonstrate that nullification of the
seniority and tenure rights of white teachers is necessary to vindicate the
students' constitutional rights."18

Even more controversial have been efforts to give employment
preference to minorities in school systems that are not under court-
ordered desegregation mandates. The judiciary has identified factors
that should be evaluated injudging the constitutionality of voluntary
affirmative action plans. These include the efficacy of alternative
remedies, the envisioned duration of the plan, the relationship between
the imposed percentage of minorities to be hired and the racial composi-
tion of the student population19 or the relevant work force, and the
availability of waiver provisions in the event that the quota is not met;
Affirmative action plans that are temporary; do not exclude white
employees from consideration for certain positions; and are not designed
to maintain a rigid racial balance probably will survive judicial scrutiny,
with evidence that such temporary preferential treatment is necessary to
remedy the effects of past discriminatory practices.2°

Sex Discrimination
Differential treatment of the sexes has a lengthy history; and only

within the past few decades has such discrimination been legally
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challenged. Traditionally, distinctions based on sex were rationalized by

an attitude of "romantic paternalism," which the Supreme Court
characterized in 1973 as placing women not on a pedestal but in a
cage."21 Until the 1970s, unequal treatment of male and female

employees was not only prevalent, but also judicially sanctioned.
During the past decade courts have recognized that the 14th Amend-

ment prohibits invidious governmental diserimination based on sex as

well as on other inherent traits. Although gender classifications are not

considered "suspect" as are those based on race, the judiciary recently

has required facially discriminatory sex classifications to be substantially

related to important governmental objectives to satisfy equal protection
inandates.22 However; the mere disparate impact of a facially neutral
law on men or women is not sufficient to abridge the equal protection
clause without proof of unlawful motive; even if the adverie impact of
the statute was foreseeable at the time it was enacted.23

Ai with claims of racial discrimination, the difficult burden of
establishing unconstitutional motive has caused most plaintiffs in _sex

bias suits to rely on federal statutory guarantees. Specifically, Title VII
of the Civil Rights Act of 1964; the Equal Pay Act, and Title IX of the
Education Amendments of 1972 have been the bases for most claimi. A

range of employment concerns has generated statutory sex bias suits, in=

eluding conditions of employment, pregnancy-related policies; compen-

sation practices, retirement benefits programs; and sexual harassment.

Conditions of Employment

Most allegations of sex bias in educational employment have been in-

itiated by female plaintiffs contending that they have been treated un-

fairly solely because of their sex in violation ofTitle VII. In these cases

plaintiffs often have attempted to establish a prima facie case of sex
discrimination by presenting both specific and general statistical data

Specific data relates to the individuari qualificationi for the job (or pro-

motion) that was denied allegedly for diicriniinatory reasons. General

data is presented to establish that a prevalent pattern or practice of sex

bias exists in the institution. The judiciary has recognized that general

statistical data are particularly helpful in the academic context where

many hiring and promotion decisions are highly subjective. However,
female plaintiffs have not been able to establish a prima facie case of sex

discrimination if the labor market data presented do not reflett the
number of women actually qualified for the specific job in question.
Alio, statistical disparity data have been rejected where faCtOri other

than sex, which might account for the employment decision, have not

been considered.24
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Educational employers have successfully rebutted a prima facie case
of sex discrimination by showing that positions were filled by males who
were better qualified than females who were rejected. In 1981 the
Supreme Court further declared that employers are not legally obligated
Under Title VII to give preference to a female applicant when choosing
between a male and female with similar qualifications.25 Also employers
have prevailed by showing that promotion decisions were based On fac=
tors unrelated to sex, such as inadequate experience, scholarship,or per;
formance.28

Plaintiffs have obtained relief for unlawful sex bias, however, if
school authorities have been unable to articulate a nondiscriminatory
reason for their actions; Title VII violations have been found with
evidence that female applicants were better qualified for specific jobs but
were rejected in favor of males because of stereotypic attitudes toward
the capabilities of women. Courts similarly have awarded equitable
relief where job advertisements have included the notation, "prefer
men;" or job descriptions have been specifically drifted to exclude
qualified women.22

Even if the employer does produce a nondiscrithinatOry reason for
the employment decision, the employee still might prove that the non-
discriminatory reason is merely a pretext. FOr example, in 1979 the First
Circuit Court of Appeals ruled that a female university professor
established that the legitimate reasons offered for her denial of promo-
tion were a pretext for sex bias.28 Evidence indicated that the plaintiff
had been compared to a "school marm" and in other ways judged on her
sex rather than merit. Moreover, the court found that evidence of a
general atmosphere of sex bias in the institution; although not proof per
Se of disparate treatment, could be considered "along with any other
evidence bearing on motive" in assessing whether the defendant's
reasons were pretexts.

In addition to Title VII's prohibition against sex discrimination in
employment; sex bias in federally funded education programs can be
challenged under Title IX of the Education Amendments of 1972. While
individuals have a private right to bring suit for injunctive relief under
Title IX, the Act does not provide for personal remedies Such as
reinstatement and back pay. Instead, the sanction for a Title IX viola-
tion is termination of federal funds to the program where noncompliance
is substantiated;

In June 1982 the Supreme Court settled a 10-year-old controversy
when it ruled six-to-three that Title IX covers employeeS as well as
students:29 Acknowledging that the language of the Act doeS not express-
ly include employees, the Court majority noted that there is no specific
exclusion to that effect in the law's list of exceptions. Also the majority
pointed out that Congress did not pass a resolution opposing the Title
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IX employment regulattons promulgated by the former Department of
Health, Education and Welfare: Furthermore, COngreSS has rejected

several bills that would have amended Title IX specifically to exclude
employees. Although the Supreme Court endorsed the employment
regulatiork, it held that Title IX is program specific in that it prohibits
sex discrimination in educational programs directly receiving federal

aid.
The Department of Education waited to respond to over 200 com-

plaints; pending resolution of the Title IX employment jurisdiction
issue. Yet, there is still ambiguity as to the actual reach of the law
because the Supreme Court did not define a federally funded educa-
tional program. Lower courts recently have rendered conflicting opin-
ions regarding whether "prOgraM" should be narrowly or broadly de-

fined.lo Even if the Supreme Court ultimately should endorse an expan-
sive interpretation of a federally funded program, the prospects for ag-
grieved employees to gain relief tinder Title IX are not particularly
promising; The Supreme Court recently declined to review two deci-
sions in which the Seventh Circuit Court Of Appeals held that proof of
discriminatory intent is required to establiSh a Title IX violation and
that individuals cannot seek damages under the laW. 31 Although Title IX

has served as a catalyst for many schools and colleges to change biased
policies, the law has not yet posed a serious threat Of sanctions for educa-

tional employers whose practices discriminate on the baSiS of sex.

Pregnancy-Related Policiei

Law suits alleging discrimination against pregnant employees have

been initiated under federal and state constitutional and statutory provi-
sions. Since pregnancy affects only women, disadvantageS in employ=

ment that Accrue because of this condition have generated numerous
charges of sex bias. Courts have been called on to address the treatment
of pregnancy in disability benefits programs; in connection with leaVe
and seniority policies, and as a basis for dismissing unwed fernale

employees.
The exclusion of pregnancy-related disabilites from employee dis-

ability benefits prograrth elicited two Supreme Court rulings and stim-
ulated congressional action in the Mid-1970s. The Supreme Court ruled

that the differential treatment of pregnancy in disability benefits
packages does not constitute sex discrimination and thus satisfies both
the U.S. Constitution and Title VII.32 The Court held that the classifica-

tion involved is based on pregnancy, not on sex, noting that nonpreg-
nant employees contain both men and women. However, in 1978 Con-
gress reacted to the Supreme COUrt'S interpretation of Title VII by
amending the law specifically to prohibit employers from excluding
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pregnancy benefits in comprehensive medical and disability insurance
plans.' 3 As of 29 April 1979, all employers with disability programs were
required to be in compliance with this provision.

Maternity leave provisions also have been the source of considerable
controversy. In 1974 the Supreme Court ruled that a school board
policy, requiring teachers to take maternity leave at the beginning of the
fifth month of pregnancy and prohibiting them from returning to work
until one year after the birth of the child, created an irrebuttable
presumption that teaching incompetency accompanies pregnancy and
childbirth.34 The denial of an opportunity for individual teachers to
refute such a presumption was found to abridge the due process clause of
the 14th Amendment. More recently; the Fifth Circuit Court of Appeals
ruled that a school board's maternity leave provisions violated Title VII
by vesting discretion in the superintendent to determine when a teacher
could return to work from maternity leave, while employees themselves
determined when to return to work from sick leave.: The board defend-
ed its policy as a business necessity, but the court ruled that there were
less discriminatory alternatives to attain the district's fiscal objectives.

However, the Ninth Circuit Court of Appeals upheld a mandatory
pregnancy leave policy, requiring pregnant employees to go on leave no
later than the beginning of the ninth month, as a legitimate business
necessity under Title VII. 36 Recognizing the impaired physical condi-
tion and abilities of teachers during the ninth month of pregnancy and
the need to plan for teachers' absences, the court concluded that man-
datory leave was necessary to attain administrative and educational ob-
jectives of the district. The court also rejected a 14th Amendment attack
on the policy, reasoning that the provision did not impair the equal pro-
tection clause and was not irrational or arbitrary in contrast to the fifth-
month rule invalidated previously by the Supreme Court. But the ap-
pellate court found that the school district's policy denying the use of ac-
cumulated sick leave to pregnant teachers created a prima facie case of
discrimination. This portion of the ruling was remanded for additional
proceedings to ascertain if the school district could demonstrate a
business necessity for denying such use of sick leave. Other courts
similarly have ruled that differential treatment of pregnancy within sick
leave provisions violates Title VII unless justified as a business
necessity. 37

In addition to the use of sick leave for pregnancy-related absences,
employees often take unpaid leave if additional time off is needed to
recuperate from childbirth or to care for the new infant. The Supreme
Court has recognized that the denial of accumulated seniority upon
return from such maternity leave violates Title VII.38 The judiciary also
has held that school boards cannot exclude pregnancy leave while in-
cluding other leaves in computing a teacher's probationary period
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toward the award of tenure and cannot otherwise discriminate against
employees because of their prior pregnancies in the calculation of
seniority)

In some situations a teacher's pregnant status has been the basis for
dismissal or nonrenewal. In 1979 the Fourth Circuit Court of Appeals
found a Title VII violation where a school district had an unwritten
policy that it would not renew the contract of any teacher who could not
commit to a full-year's service; and this policy had been applied only to
pregnant teachers.40 Reversing the court below, the appellate court con-
cluded that the pregnant plaintiff, whose contract had not been renewed,
established a prima facie case of sex discrimination because of the
disparate impact of the board's action on women. The court remanded
the case for additional proceedings to ascertain whether the board could
justify its practice as a business necessity.

Female employees have also relied on Title VII as well as their con-
stitutional rights to privacy and equal protection of the laws in challeng-
ing dismissals which have been based on their unwed parenthood. In
1976 the Supreme Court declined to review a case in which the Fifth Cir-
cuit Court of Appeals held that a school board's rule prohibiting the hir-
ing of parents of illegitimate children discriminated against women in
violation of the equal protection clause.41 The appeals court rejected the
school district's contention that the policy was rationally related to a
legitimate governmental interest. The court did not find that unwed
parenthood per se constitutes immorality or that the employment of
unwed parents in a school setting contributes to the problem of pregnan-
cies among high school girls.

In 1982 the Fifth Circuit Court of Appeals ruled that if pregnancy out
of wedlock is a substantial or motivating reason for a public school
teacher's dismissal, the 14th Amendment equal protection clause is
violated.42 The federal district court had upheld a teacher's dismissal,
reasoning that immorality based on the teacher's pregnant unwed status
was only one of the grounds for the discharge. Because the dismissal was
based in part on insubordination for the teacher's failure to adhere to
board policy in notifying the superintendent of her pregnancy, the
district court concluded that there was a legitimate nondiscriminatory
reason that justified the discharge. Rejecting this conclusion, the ap-
pellate court recognized that a teacher's right to become pregnant out of
wedlock is constitutionally protected and that the teacher carried her in-
itial burden of substantiating that her unwed status was a motivating
factor in the dismissal. The appeals court remanded the case for the
district court to determine whether the school board could substantiate
by a preponderance of evidence that the teacher would have been
discharged in the absence of her unwed pregnancy.
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Compensation

A source of considerable legal activity has been the discrepancy be-
tween mean wages for male and female workers. The Equal Pay Act of
1963 (EPA) requires equal pay for males and females for substantially
equivalent work. Under EPA, employers are allowed to differentiate in
compensation based on 1) seniority, 2) merit, 3) productivity, or 4) any
other factor not related to sex. Successful plaintiffs can lie awarded back
pay and an additional Nual amount in liquidated damages for willful
discrimination. Most EPA cases have not involved school employees
because the compensation of teachers and other school personnel is
usually governed by salary schedules. However, some pay differentials
among male and female public school employees have been challenged
under this Act. For example, courts have relied on EPA in striking down
a "head of household" supplement for only male teachers and lower com-
pensation for female coaches who perform substantially equivalent
duties as male coaches.43

To rebut a prima facie case of discrimination under EPA; an employ-
er must do more than articulate a legitimate; nondiscriminatory reason
for the action; evidence must be produced to substantiate that one of the
four prescribed exceptions applies to the wage differential; In order to
establish willful discrimination under the Act; a plaintiff need not prove
that the employer had an evil purpose in mind; A discriminatory act is
considered willful if the employer acted in bad faith or did not have
reasonable grounds to believe that the salary differentials were in com-
pliance with EPA.44

Despite the Equal Pay Act and comparable state statutory protec-
tions, the gap has widened in recent years between men and women as to
their mean salaries. In 1955 working women took home 64 cents for
every dollar earned by their male counterparts, but by 1980 female
workers earned only 59 cents for every male dollar.45 This increasing
discrepancy is alleged to be caused by the fact that employment is
predominantly sex-segregated and "women's jobs" continue to be lower
in status and pay than comparable jobs populated primarily by males.
Thus women recently have relied on Title VII in alleging sex discrim-
ination because jobs of comparable worth in terms of skills, training,
responsibility, and effort are not compensated equally.

The application of Title VII to sex-based discrimination in compen-
sation has been controversial. When Congress added "sex" to the list of
characteristics covered by Title VII; this action was accompanied by an
amendment (the Bennett Amendment) stipulating that employers could
differentiate in compensation under Title VII if the differential was
authorized by the Equal Pay Act; Prior to 1981; some courts had rea-
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soned that Title VII prohibits sex discrimination in compensation only
involving unequal pay for substantially equivalent work, while other
courts had interpreted the Bennett Amendment as incorporating EPA's
affirmative defenses into Title VII, but not the equal work standard.vi
According to the latter position, Title VII's protection against sex-based
discrimination in employment compensation is broader than the Equal
Pay Act.

In 1981 the U.S. Supreme Court addressed the issue in Gunther v.
County of Washington. In this five-to-four decision, the Court established
the precedent that Title VIPs prohibition against sex bias in compensa-
tion is not confined by the Equal Pay Act. The Court majority cau-
tioned, however, that it was not substituting a "comparable" work stan-
dard for an "equal" work standard. It was simply extending Title VII
coverage to claims beyond unequal pay for substantially equivalent
work. The Court rejected the restrictive view of Title VII coverage
because "a woman who is discriminatorily underpaid could obtain no
relief no matter how egregious the discrimination might 'be unless
her employer also employed a man in an equal job in the same establish-
ment; at a higher rate of pay."47 The Court noted that an employer's
failure to adjust compensation based on the findings of its own job
evaluation study can be used to substantiate a Title VII violation.

The concept of comparable worth; which has been called the women's
issue of the Eighties, does not seem likely to receive judicial endorsement
in the near future, given the massive economic implications; The Equal
Employment Opportunity Commission (EEOC) announced in October
1982 that it does not plan to take action on the 226 claims involving com-
parable worth currently before it because the agency's authority in this
area is unclear. However, the Supreme Court's expansive interpretation
of Title VII's protection against sex bias in compensation is likely to
cause employers to give greater attention to their justification for com-
pensation differentials among jobs requiring comparable training,
responsibility, skills, and effort.

Retirement Benefits

Differential treatment of men and women in retirement benefits pro-
grams has created extensive debate. Unlike stereotypic assumptions on
which many discriminatory employment policies have been based in the
past, the generalization is true that women as a class have a longer life
expectancy than men. Because of this fact; employers often have re-
quired women to pay more into a retirement program in order to receive
the same benefits or have required equal contributions and provided
lower benefits to retired women.

In a significant 1978 decision, City of Los Angetes Department of Water v.
Manhart, the Supreme Court struck down an employer's plan in which
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women made a larger contribution than men to receive comparable ben-
efits upon retirement.48 The Court rejected the contention that in-
dividuals were classified by longevity rather than sex, noting that gender
was the only factor considered in predicting life expectancy. The Court
found that to treat each individual fernale, who may or may not fit the
generalization, as a class member for retirement benefits constituted sex
discrimination in violation of Title VII. The Court, however, specifical-
ly limited its ruling to employer- operated pension plans requiring un-
equal contributions.

However, Manizetit left unresolved the legality of pension plans that
require equal contributions but award unequal benefits for retired men
and women. On 6 July 1983 the U.S. Supreme Court settled the issue
by invalidating an Arizona retirement program that used sex-segregated
actuarial tabki in a deferred compensation plan.49 In Arizona Governing
Committee v. Norris the Court majority agreed with the Ninth Circuit
Court Of Appeals that the plan violated Title VII because on retirement
female employees receive lower monthly annuity payments than male
employees Contributing the same amount Rejecting the argument that
relief was barred because Title VII cannot be used to regulate the insur-
ance business, the appeals court emphasized that it was not enjoining an
insurance company from using sex-segregated annuity tables. Rather, it
was barring an employer from contracting with an insurer to offer a
fringe benefit which treats individuals differently because of their sex.
The Supreme Court affirmed the lower court's order enjoining the state
from applying sex-segregated tables to future contributions in calcu-
lating benefits; However, the Court held that the ban is not retroactive;
contributions made prior to the ruling may be subjected to the sex-
segregated tables.

Given the Norris ruling, the Teachers Insurance and Annuity
Association and the College Retirement Equities Fund (TIAA-CREF)
announced plans to convert to unisex tables in calculating retirement
benefits on future contributions to the fund. so While women's advocacy
groups are encouraged by recent developments, there is some disap-
pointment that women nearing retirement will reap little benefit from
the Norris ruling. Since only prospective relief was ordered, it may be
more than forty years befOre thC differential treatment of male and
female employees in pension programs is totally eliminated.

Sexual Harassment

Charges of sexual harassment have presented particular problems for
the judiciary. The term sexual harassment is generally used to refer to
"repeated and unwelcomed advances, derogatory statements based on
. . . sex; or sexually demeaning gestures or acts."51 While sexual harass=
meat is not a recent phenomenon, case law in this area is in its infant
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stage; Most of the litigation has been brought under Title VII's anti-sex
discrimination provisions;

Initially; courts concluded that claims of sexual harassment were
beyond the purview of Title VII; However; in the mid-1970s courts
began interpreting Title VII as providing a remedy to victims of sexual
harassment that results in adverse employment consequences such as
termination, demotion, or denial of other benefits; Back pay and accom-
panying employment benefits have been awarded in several instances
where employers have not successfully rebutted charges that an em-
ployee has been terminated or otherwise discriminated against because
of rejection of sexual advances. Employers also have been found in viola-
tion of Title VII if they have failed to investigate employee's complaints
of sexual harassment by supervisors, even if the supervisor's acts have
violated company policy.52

In a significant 1981 case, the Washington, D.C., Circuit Court of
Appeals ruled that sexual harassment per se violates Title VII; an
employee need not prove that the harassment resulted in penalty or loss
of tangible job benefits.53 The appellate court found that improper sexual
behavior toward female employees was a standard operating procedure
in the plaintiff's office and that her complaints of harassment were not
taken seriously. The court reasoned that proof that the harassing
behavior had occurred was sufficient to establish a Title VII violation.
This case suggests that the judiciary may become more willing to con=
sider intangible as well as tangible losses in reviewing charges of sexual
harassment

In 1980 the EEOC issued guidelines stipulating that sexual harass-
ment violates Title VII if it is an explicit or implicit term or condition ot
employment; is used as a basis for employment decisions, or has the
"effect of unreasonably interfering with an individual's work perform-
ance or creating an intimidating; hostile; or offensive working environ-
ment."54 Thus the guidelines also indicate that the effect of sexual
harassment on working conditions as well as on an employee's status can
be considered in Title VII cases; Under the guidelines; employers are
responsible for sexual harassment of employees by supervisors; but not
for acts among co-workers unless the employer knew or "should have
known" of the harassing behavior and failed to take "immediate and ap-
propriate corrective action." Hundreds of sexual harassment charges
have been filed with EEOC since the guidelines were adopted; and it
seems likely that the number of Title VII lawsuits involving this issue
will escalate during the coming decade.

National Origin Discrimination
Similar to claims of racial bias; allegations of discrimination based on

national origin most often have been initiated under the equal protection
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clause of the 14th Amendment or Title VII. Facially discriminatory
policies generally have not been at issue. Instead, plaintiffs usually have
challenged their alleged disparate treatment based on national origin;
and thus have carried the burden of proving discriminatory intent In an
illustrative case, the Ninth Circuit Court of Appeals ruled that even if a
Meidean=American curriculum supervisor had been able to establish an
inference of discrimination, the school board's evidence that the super-
visor was not able to work well with other employees was sufficient to
satisfy its burden of articulating a legitimate nondiscriminatory reason
for nonrenewal of her contract.99 A Michigan federal district court
similarly found that there must be evidence of intentional discriminatory
acts to establish a prima facie case of disparate treatment under Title
VII; the lack of personnel policies and an affirmative action plan pertain-
ing to the hiring of national origin minorities would not suffice.56

Although most suits involving national origin discrimination have in-
volved allegations of disparate treatment; the disparate impact criteria
have been applied in some cases; For example; the Tenth Circuit Court
of Appeals found that a prima facie case of national origin distriminaE
tion was established by evidence that the employer had never promoted
a Spanish-American employee coupled with the vague and subjective

\promotion criteria used.97 The employer did not rebut the prima facie
case with adequate proof of a business necessity for the discriminatory
promotion practice0. However, the court did not find that the employer
deliberately rendered the employee's working conditions so intolerable
as to force the claimant to quit his job (constructive discharge). The
plaintiff was thus entitled only to the difference between actual pay and
the amount he would have made if selected as a foreman during the two-
year period before he quit.

While courts have strictly interpreted the procedural requirements
for filing a Title VII claim, under certain circumstances a plaintiff might
be entitled to an extension of the time limitation for filinga suit Such an
extension was considered appropriate where a foreign-born plaintiff was
not aware of the potential discrimination accompanying his discharge
until several months later when his "abolished" position was again
filled.59 However; a plaintiff cannot bring a federal discrimination suit
regarding an issue that has already been litigated by the state judiciary.
In 1982 the Supreme Court ruled that since a state court had found a
claim of national origin discrimination meritless under state law; the
plaintiff was barred from litigating the same issue under Title VII.59

Related to allegations of discrimination based on national origin are
challenges to citizenship requirements. In 1978 the Supreme Court re-
jected a constitutional challenge to a New York education law denying
teacher certification to individuals who are eligible for citizenship but



refuse to apply for naturalization. Recognizing that classifications based
on citizenship status (unlike those based solely on national origin) are
not suspect, the Court applied the rational basis equal protection test: It
concluded that the state's interest in attaining its educational goals was
rationally related to the citizenship requirement for teacher certification;
individuals who do not wish to apply for U.S. citizenship cannot ade-
quately convey appropriate citizenship values to students. The Court
declared that certain functions are "so bound up with the operation of the
State as a governmental entity as to permit the exclusion from those
functions of all persons who have not become part of the process of self=
government."60 However, the Court has invalidated a law stipulating
that only U.S. citizens can be hired in any competitive classified civil
service positions.61

Religious Discrimination

Individuals enjoy explicit constitutional protection against govern-
mental interference with their religious freedom. The First Amendment
to the U.S. Constitution prohibits Congress from enacting a law respect-
ing the establishment of religion or interfering with the free exercise of
religious beliefs. These provisions have been made applicable to state ac-
tion through the 14th Amendment (see chapter 3).

The Supreme Court has recognized on numerous occasions that
while the freedom to believe is absolute; the freedom to act on those
beliefs is subject to reasonable governmental regulations: Accordingly;
public educators cannot assert a free exercise right to conduct devotional
activities in public schools or to proselytize students; the establishment
clause prohibits such activities. Similarly, the free exercise clause does
not entitle teachers to disregard a portion of the state-prescribed cur-
riculum that conflicts with their religious views.62

Although school personnel cannot use the public school classroom as
a forum to spread their faith, neither must they relinquish their religious
beliefs as a condition of employment. Prerequisites to public employ-
ment that entail a profession of religious faith abridge the First Amend-
ment. Also, teachers have a free exercise right to abstain from certain
school observances and activities that conflict with their religious beliefs
as long as such abstention does not impede the instructional program or
the efficient operation of the school. For example, teachers have a First
Amendment right to refrain from saluting the American flag and pledg-
ing their allegiance, even though they cannot deny students the oppor-
tunity to engage in these observances.

.nEmployees are also protected from religious discmination under Ti-
tle VII. In the 1972 amendments to Title VII, Congress stipulated that
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the protection against religious discrimination includes "all aspects of
religious observance and practice, as well as belief, unless an employer
demonstrates that he is unable to reasonably accommodate an
employees or prospective employee's religious observance or practice
without undue hardship on the conduct of the employer's business."64
The EEOC has promulgated guidelines with suggested religious accom-
modations such as accepting voluntary substitutes and work-shift ex-
changes, using flexible scheduling, and changing job assignments.

Many controversies have arisen over the degree of religious accom-
modations in work schedules required under Title VII. Although em-
ployers are not required to make costly accommodations; in several
cases educational employees have proven that requests for religious
absences would not place undue burdens on the public school; For ex-
ample, in 1981 the Fourth Circuit Court of Appeals affirmed a federal
district court's conclusion that the discharge of a teacher's aide for
absences to observe the seven-day convocation of the Worldwide Church
of God violated Title VII. 65 However, the appellate court disagreed with
the district court's holding that the aide was entitled only to back pay
from the time of her discharge to the end of her one-year contract.
Reasoning that Title VII creates a substantive right to non-
discriminatory treatment; the appeals court held that the plaintiff was
entitled to back pay (mitigated by interim earnings) from the time of the
discharge until a valid offer of reinstatement was made. The case was
remanded with instructions for the district court to provide the school
board the opportunity to demonstrate that the aide did not make rea-
sonable efforts to obtain suitable employment to mitigate damages.

In 1980 a New Jersey federal district court also concluded that
religious absences were a "substantial motivating factor" in the dismissal
of a teacher in violation of Title VII.66 Finding that the absences created
no hardship for the school or students, the court ordered the teacher's
reinstatement with back pay. But the court denied the teacher's request
for compensatory and punitive damages. The court was not persuaded
that the teacher suffered mental and emotional distress or that the
superintendent and board acted with a malicious and wanton disregard
for his constitutional rights.

In addition to federal requirements, most states also have constitu-
tional or statutory provisions protecting individuals from religious
discrimination. Interpreting such a provision, the California Supreme
Court ordered reinstatement of a teacher who had been terminated for
unauthorized absences for religious reasons The court held that the
teacher was entitled to unpaid leave for religious observances since no
evidence was presented that the teacher's absences had a detrimental
effect on the educational program. However; a Colorado appeals court
upheld the dismissal of a tenured teacher for similar unauthorized
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religious absences; reasoning that his teaching duties had been ne-
glected.68 The court ruled that the termination was justified and did not
violate Colorado's antidiscrimination law because testimony indicated
that the teacher's four unauthorized absences had interfered with the
academic progress of his students and disrupted the management of the
school.

While public school boards generally attempt to accommodate rea-
sonable absences for religious reasons, paid leave need not be provided
for this purpose. Indeed, paid leave tied specifically to religious obser-
vances implicates the establishment clause. For example, in a New
jersey case, teachers were allowed to use personal leave days for
religious as well as other purposes, but the teachers association sought
specific paid leave for religious observances.69 The state supreme court
ruled that the establishment clause prohibits the school board from
granting such religious leave, and therefore negotiations over this item
would be unconstitutional. The court reasoned that if specific leave were
designated for religious reasons, the nonreligious employee could never
enjoy the proposed benefit.

From litigation to date it appears that school authorities are expected
to make reasonable accommodations to enable employees to practice
their faith as long as the accommodations do not create substantial hard-
ships for the school; significantly impede students' academic progress, or
serve to advance religion; However; courts have recognized that the
establishment clause precludes school boards from conferring special
benefits on employees for religious reasons such as paid leave available
only for sectarian observances. Also, a minimal impairment of em-
ployee's free exercise rights may be required in public school settings to
protect vulnerable children from religious inculcation.

Discrimination Based on Handicaps

Individuals are protected from discrimination based on handicapping
conditions by the equal protection clause and various federal and state
civil rights laws. The most extensive legal protections against employ-
ment discrimination in this regard are contained in Section 504 of the
Rehabilitation Act of 1973; thus: recent litigation involving claims
of employment bias against the handicapped have been initiated under
this law. Section 504 provides in part that "no otherwise qualified handi-
capped individual . . . shall, solely by reason of his handicap, be ex-
cluded from participation in be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial
assistance."78

The U.S. Supreme Court delivered its first opinion interpreting Sec-



don 504 in 1979. In this case a licensed practical nurse brought suit after
she was denied admission to a college program to train registered nurses.
Her application was rejected because of her serious hearing deficiency,
which the college asserted would prohibit her from participating in all
aspects of the program and would pose a danger to her future work with
patients. The Supreme Cou:r concluded that Section 504 does not com-
pel an institution to ignore the disabilities of an individual or substantial-
ly to modify its program to enable a handicapped person to participate.
Instead, Section 504 prohibits institutions from barring an otherwise
qualified handicapped person "who is able to meet all of a program's re-
quirements in spite of his handicap."71

In employment cases, courts have reiterated that Section 504 re-
quires reasonable accommodations only for handicapped persons who
are otherwise qualified. For example; a blind California teacher was un-
successful in challenging the school board's failure to appoint him to an
administrative position because the board produced evidence that the
plaintiff did not possess the requisite administrative skills or leadership
experience for an administrative job. 72 The court rejected both equal
protection and Section 504 claims, finding that the individual was not
otherwise qualified for an administrative position and that there was a
rational basis for the board's decision. The court also rejected the asser-
tion that the board's action violated due process guarantees by creating
an irrebuttable presumption that blind persons were unqualified to serve
as administrators; the board did not impose a blanket ban on hiring
blind employees in leadership roles. Moreover, the court reasoned that it
was permissible for the committee to inquire as to how the teacher would
cope with his blindness in fulfilling administrative job responsibilities.

However, handicapped individuals have successfully challenged em-
ployment decisions with evidence that they are qualified for the job and
have been discriminated against solely because of their handicaps. For
example, the Third Circuit Court of Appeals held that a blind teacher
was entitled to back pay and retroactive seniority from the time she
would have been hired, absent the school district's unlawful policy bar-
ring disabled persons from taking an examinatimt that was a prereq-
uisite to employment Since the suit was initiated before the effective
date of Section 504, it was resolved on federal constitutional grounds;
The appeals court concluded that the school district had violated due
process guarantees by creating an irrebuttable presumption that blind-
ness per se was evidence of incompetence. But the court denied the
teacher's request for tenure to be granted; reasoning, that the award of
tenure should be based on the school district's assessment of the teacher's
performance. More recently, a federal district court ruled that a school
district's pre-employment inquiries about an applicant's prior mental
problems were impermissible under Section 504 because the questions



were not related to his present fitness for the position of teacher's aide.74
Courts will review employment decisions carefully to ensure that

handicapped persons are not discriminated against solely because of
their disabilities: A handicapped person is considered qualified if capable
of performing the job with reasonable accommodations that do not pre-
sent an undue business hardship. In evaluating the hardship imposed,
courts consider the extent of the necessary accommodation and its ex-
pense. Employers are not required to make substantial adjustments in
working conditions to accommodate handicapped individuals or to hire
disabled persons who are not qualified for the job.75

Age Discrimination

Age is distinct among attributes discussed in this chapter in that all
individual, ire subject to the aging process: Because of medical progress
in p; ,ig life coupled with the post-World War II decline in birth-
rates, the mean age of the American population has steadily climbed in
recent years. This phenomenon has been accompanied by increasing
public concern for the problems associated with aging and by legislative
enactments prohibiting age -based discrimination. Similar to allegations
of race and sex bias, claims of employment discrimination on the basis of
age have been initiated under both the equal protection clause and
federal and state statutory protectionS.

While the U.S. Supreme Court has not addressed an age discrimina-
tion suit involving public school perSorinel, it has reviewed a constitu-
tional challenge to a Massachusetts law requiring the retirement of
uniformed police officers at age. 50.76 Noting that age is not a suspect
class and public employment is not a fundamental right, the Court
reasoned that the retirement policy need only be rationally related to a
legitimate state objective to satisfy equal protection mandates. The
Court found that the retirement of police officers at an early age has a ra-
tional relationship to the objective of protecting the public by ensuring a
physically competent police force.

In the school context; the Second Circuit Court of Appeals upheld a
New York statute mandating teacher retirement at age 70 as having a
rationO basis.77 The court noted that teachers are under physical
demands and further reasoned that the retirement statute advances the
legitimate objectives of 1) allowing younger individuals and minorities
to be hired, 2) bringing fresh ideas into the -.71assrooms, and 3)
facilitating the administration of pension plans by predictable retirement
dates. Also the Third Circuit Court of Appeals found that a teacher's
14th Amendment rights were not violated by requiring her to retire at
age 65 because all persons similarly situated were treated the same under
the law.7H
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However, the Seventh Circuit Court of Appeals departed from the
prevailing view in using the equal protection clause to strike down a
school board's policy mandating retirement for public school teachers at
age 65.79 The court concluded that the mandatory retirement provision
was not rationally related to the objective of eliminating unfit teachers.
According to the court, competence should be judged on an individual
basis; and a teacher's fitness to teach should not be assessed solely on
age:

Although legislative enactments that classify individuals on the basis
of age can satisfy equal protection guarantees if rationally related to a
legitimate governmental objective, in recent years plaintiffs have not had
to rely on constitutional protections in challenging age-based employ-
ment discrimination. In 1967 Congress enacted the Age Discrimination
in Employment Act (ADEA), which prohibits employers, employment
agencies, and labor unions from discriminating against employees on
the basis of age in hiring, promotion; and compensation. The Act was
intended to eliminate arbitrary, irrational age barriers to employment so
that employment opportunities can be based on merit and ability. The
protected category of employees includes persons age 40 to 70. The up-
per limit was extended from 65 to 70 in an amendment to ADEA in
1978, but there is no upper limitation for federal employees.88 Remedies
for violations of ADEA include 1) injunctive relief; 2) offer of employ-
ment or reinstatement, 3) back pay; and 4) liquidated damages where it
is established that age discrimination was unlawfully motivated. Suc-
cessful plaintiffs can also be awarded attorneys' fees;

Age classifications can be justified under ADEA if age is a bona fide
occupational qualification (BFOQ) necessary to the normal operation of
a particular business: "An age-related BFOQ permits an employer to ad-
mit that he has discriminated on the basis of age, but to avoid any penal-
ty:911 Schools boards have successfully substantiated an age BFOQ for
certain roles such as bus drivers. Because establishment of a BFOQ is an
affirmative defense (in contrast to rebuttal of a prima facie case), the
burden is on the employer to produce appropriate evidence.

The substantive provisions of ADEA are almost identical to those of
Title VII of the Civil Rights Act of 1964, and the judicial criteria
developed in Title VII cases are often applied to evaluate age-
discrimination charges under ADEA. Most courts, including several
federal appellate courts, have required a showing of discriminatory in-
tent in ADEA cases, thus adopting the disparate treatment standard of
review. Employers have been able to rebut a prima facie case of dis-
parate treatment based on age by articulating nondiscriminatory reasons
for dismissals, such as excessive tardiness, poor performance; or inabili-
ty to relate to a supervisor.82

However, in 1980 the Second Circuit Court of Appeals ruled that
plaintiffs could establish a violation of ADEA, regardless of motive; by
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establishing that employment practices have a disparate impact on older
employees.83 In this case the defendant school board adopted a cost-
cutting policy of preferentially hiring teachers with fewer than five years
of experience. Evidence substantiated that over 92% of the state's
teachers over 40 years of age had at least five years of experience,
whereas only 62% of teachers under 40 had this much experience. The
court concluded that the policy with a disparate impact on teachers over
40 had to be justified as a job necessity to satisfy ADEA. A Missouri
federal district court applied similar logic in evaluating a prima facie
case of age discrimination in connection with a university's policy reserv-
ing a certain portion of faculty slots for nontenured prolessors.84 The
court rejected the economic rationale offered in defense of this practice
as an insufficient business necessity to justify the adverse impact of the
policy on older professors;

The U.S. Department of Labor and several courts have interpreted
ADEA as prohibiting age discrimination among employees within the
protected age group. In other words; an employer cannot discriminate
against employees who are 60 years old by preferring those who are 45.
For example, the First Circuit Court of Appeals ruled that an employee
need not show that he was replaced by a younger person outside the pro-
tected age group to establish a prima facie case of discrimination under
ADEA. 85

The award of specified damages has been ordered where willful em-
ployment discrimination based on age has been proven. Conflicting
opinions have been rendered regarding whether employers can assert a
good faith defense to avoid liquidated damages.86 Courts also have
difkred as to whether victims of willful violations of ADEA are entitled
to compensatory damages in addition to other types of relief. While
several federal district courts have allowed such damages to be assessed
against employers; two federal circuit courts of appeal have disallowed
damages for pain, suffering, and emotional distress.87 Courts in general
have not allowed punitive damages, reasoning that Congress preferred
liquidated damages in lieu of a punitive award.

Several states have enacted antidiscrimination statutes that provide
greater protections to employees than afforded by ADEA. For example,
the Montana Human Rights Act has been interpreted as prohibiting
employment decisions based on age unless age is directly related to job
performance;88 This Act was held to prevail over a school board's man-
datory retirement policy in the absence of evidence that the policy was
necessitated by the nature of the job. The Nevada Supreme Court simi-
larly ruled that a state university could not make hiring and retention
decisions on the basis of age because of the state statute requiring all per-
sonnel actions taken by state; county; or municipal departments, agen-
cies, boards, or appointing officers to be based solely on merit and
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fitness:89 Also; the Iowa Supreme Court struck down a school board's at-
tempt to dismiss a teacher who had attained age 65 and refused to retire
in compliance with the school board's policy. The court reasoned that
"age has nothing to do with fault" and, therefore, the discharge was not
based on good cause.90

With the "graying" of the Atherican citizenry; lobbying efforts to
secure additional protections and benefits for older employees seem
destined to continue. And it seems likely that courts increasingly will be
called upon to assess claims of age discrimination under state and federal
laws.

Conclusion

Social Scientists, legal scholars; public policymakers, and the
American citizenry agree that employment discrimination is a serious
problem in this nation; and educational institutions have not escaped the
negative consequences. In spite of general consensus that the elimina;
tion of employment discrimination will benefit individuals and our Siaci=
ety, finding acceptable means to attain this goal has been extremely prob-
lematic. Delineating the types of prohibited discrimination and deviiing
remedies to compensate victims of employment discrimination have
proven to be awesome tasks.91 All three branches of government have
been involved in efforts to clarify the individual's protections_ against
discrimination in the work force and employers' obligations to eliminate
biased practices. Yet, despite numerous legislative acts and an escalating
body of complex judicial rulings, many questions pertaining to discrimi-
nation in employment remain unanswered.

Even though the law governing employment discrimination is still
evolving; there are certain principles that public employers can use to
guide their daily actionS._ For example, hiring policies that facially
discriminate on the basis of sex, national origin, age; or religion should
be used only if justified as essential for the particular jobs, and facially
discriminatory classifications based on race should never be imposed;
Prerequisites to employment that disproportionately discriminate
against certain classes Of employees should not be used unless such
prerequisites are valid measures of ability to perform the job; Promo-
tion, compensation, and job-assignment decisions should be based on
objective assessments of employees' qualifications; performance; length
of service,_ etc., and not on employees' class membership; beliefs; or
other attributei unrelated to the job. If an employer cannot justify an
ernployment decision on legitimate nondiscriminatory grounds, equi-
table relief Should be provided to restore the employee who has been the
victim of discrimination to his or her rightful place.

HoWever, employers do not have to hire; promote, or give other



special benefits to unqualified individuals merely because of their
membership in a protected group. Indeed, it is a disservice to hire an un-
qualified black or female or to place a handicapped person in a role that
cannot be performed adequately because of a disability. Such action is
the antithesis of fundamental fairness, perpetuates erroneous stereotypes
when the unqualified individuals ultimately fail, and may subject the
employer to a "reverse" discrimination suit.

Some of the most troublesome issues arise in situations where em-
ployees are currently at a disadvantage because of prior discrimination.
Mere membership in a class that has been historically discriminated
against should not catapult an individual into a preferred position; but
without some special consideration; the lingering effects of past
discrimination may never be eradicated. Employers are faced with the
difficult task of ensuring that victims of past employment bias are "made
whole," while at the same time protecting legitimate business interests
and safeguarding the rights of the majority to equitable treatment. Tem-
porary preferential treatment of racial and ethnic minorities; women;
and the handicapped in hiring and personnel reduction practices may be
necessary in some situations to compensate for past discriminatory acts;

Educational employers would be wise to ask themselves the following
questions in making employment decisions:

1; Are hiring restrictions based on sex; national origin; age, or
religion bona fide occupational qualifications?

2. Are prerequisites to employment valid indicators of success in
the specific jobs for which they are used?

3. Is there a legitimate business necessity for policies that adverse-
ly affect certain classes of employees?

4. Are questions used in job interviews directly related to the can-
didate's ability to perform the job?

5. Are hiring, promotion, compensation; and job-assignment de-
cisions based on considerations that relate to qualifications;
merit, and performance, rather than stereotypic assumptions?

6. Is pregnancy treated like any other temporary disability in
terms of sick leave, seniority, and disability benefits?

7. Have reasonable accommodations been made to enable qual-
ified handicapped employees to perform adequately?

8. Have reasonable accommodations been made to the religious
beliefi of employees?

9. Have precautions been taken to ensure that current practices do
not perpetuate the effects of past discrimination?

10. Are employment policies and internal grievance yocedures
well publicized to all employees?

If the above questions can be answered affirmatively; school districts and



school officials are likely to avoid legal liability when particular employ-
ment practices are challenged. Moreover, by taking steps to reduce
employment discrimination, the public's interest in ensuring a compe-
tent educational work force will be advanced.
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3
Substantive Constitutional Rights:
The First Amendment and Privacy

Arval A. Morris

The First Amendment to the Constitution, adopted in 1791; pro-
vides:

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech or
of the press; or the right of the people peaceably to assemble; and to peti-
tion the Government for a redress of grievances.

On its face this Amendment appears to apply only to Congress._But
the 14th Amendment, adopted 77 years later, prohibits a state from
abridging "the privileges or immunities of citizens" and from depriving
any person of liberty without due process of law. One of the provisions of
the Bill of Rights that has been incorporated into the due process clause
of the 14th Amendment is the First Amendment.' It now applies fully to
the states, and thus to the entire public education establishment.2

Not all personal rights fundamental to a free people and implicit in
the concept of an ordered liberty have specifically been set forth in either
the Bill of Rights or the 14th Amendment. Recognizing this situation;
the Ninth Amendment to the U.S. Constitution provides that "the
enumeration in the Constitution of certain rights shall not be construed
to deny or disparage others retained by the people." Although it based its
earlier rulings on an implicit right to privacy; the Supreme Court ex-
plicitly recognized a constitutional right to privacy in 1965.3 It; too; is

Arval Morris is a professor of taw at the University of Washington.
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part of the 14th Amendment; and it; too; is binding on the states and the
public education establishment;

With these legal developments in mind, the focus of this chapter will
be on the substantive constitutional protections of the public school
employment relationship guaranteed by the First Amendment, par-
ticularly freedom of speech, and by the 14th Amendment's right to
privacy. Woven into this chapter are the burden-of-proof standards re-
quired for establishing a prima fade case of denial of these constitutional
rights and also the requirements an employer must meet when seeking to
rebut the evider,ce submitted in the case.

First Amendment Rights of Teachers

Any notion that public school teachers and students are bereft of First
Amendment as well as other constitutional rights was laid to rest in
1969 in Tinker v. Des Moines Independent Community School District,4 where
the U.S. Supreme court ruled:

First Amendment rights, applied in light of the special characteristics of
the school environment, are available to teachers and students. It can
hardly be argued that either students or teachers shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate.

The question for courts, school attorneys; and school administrators
since the Tinker case has been to determine what rights teachers and
students take with them beyond the schoolhouse gate and just how far
these rights might be taken "in light of the special characteristics of the
school environment." Although some cases are definitive within their
factual circumstances, the Supreme Court has yet to decide a case that
sets all the boundaries of First Amendment rights of elementary and
secondary school teachers in the school environment. Thus this discus-
sion should not be considered exhaustive or definitive.

A Teacher's Freedom to Speak Out

Pickering v. Board of Education a leading case; partially clarified a
teacher's right to freedom of speech under the First and 14th Amend-
ments. As background for understanding the case; an Illinois school
board had asked voters to approve a bond issue to build two new schools.
The proposal passed on its second submission and the schools were built;
The board then began a campaign to increase tax rates and to use the ad-
ditional funds for educational programs. This campaign failed twice:
During the second campaign to increase tax rates, Pickering, a teacher
in the district, wrote a letter to the editor of the local newspaper in which
he attacked: 1) the way in which the board handled the earlier school
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bOnd issues, 2) the way in which the board allocated funds between the
educational_ and athletic programs, and, in addition; 3) charged the
Superintendent of schools with attempting to silence teachers; preventing
them froin opposing or criticizing the proposed tax increases;

The board dismissed Pickering for writing and publishing the letter;
But Illinois law required the board to hold a hearing on Pickering's
dismissal. At the hearing the board sought to justify its actions by charg-
ing that numerous statements in Pickering's letter were false and to the
detriment of members of the board and the administration. After hear-
ing testimony; the hoard found Pickering's statements to be false as
charged. However; the board made no finding on the effects of Picker-
ing's published letter; whether on the community as a whole, on the ad-
ministration of the school system; or particularly on his effectiveness in
the classroom.

The Supreme Court recognized "the special characteriSticS of the
school environment," stating that "the State has interests as an employer
in regulating the speech of its employees that differ significantly from
those it possesses in connection with replation of the Speech of the
citizenry in general." Thus the problem in Pickering's case came cloWn to
arriving at a balance between the interest of the teacher, as an ordinary
citizen, in cbtrimenting on matters of public concern and the interests of
the state, as an employer, in promoting the efficiency and effectiveness of
&It public services it performs through its employees. The question fac-
ing the Court was whether a teacher's exercise of freedom of speech im-
pairs institutional effectiveness, and, if so, whether that impairment is so
great as to justify restricting a teachers freedom of speech.

The Court weighed those statements of Pickering that, it agreed;
Were unintentionally false. After careful consideration the Court con-
eluded that the false statements, although critical of the board; were
"neither shown nor could be presumed to have in any way either im-
peded the teacher's performance of his daily duties in the classroom or to
have interfered with the regular operation of the schools generally."

Given the overall conclusion that Pickering's letter did not affect
school discipline; effectiveness; or harmony among his co-workers, the
states interest in limiting Pickering's freedom of speech was held to be

i"not significantly greater than its interest in limiting a similar contribu-
tion by any member of the general public." Thus the stares interest
weighed little in the overall balance. On the other hand, Pickering's right
to free speech was; indeed, given considerable weight. The Court noted
that a teacher may have a special vantage point from which to formulate
an "informed and definite" opinion about the allocation of school funds,
making it essential that teachers be able to speak out without fear of
retaliation.

_Consequently, the Court ruled for Pickering, and in doing so, it laid

57



down a rule of constitutional law that applies to other cases like his where
the fact of public employment is only tangentially involved in the subject
matter of a teacher's public communication: "In sum, we hold that, in a
case suA as this, absent proof of false statements knowingly or recklessly
made by him, a teacher's exercise of his right to speak on issues of public
importance may not furnish the basis for his dismissal from public
employment."

A critical element of the Supreme Court ruling in Pickering is the
nature of the state's interest. That interest was described as "promoting
the efficiency of the public services it performs through its employees."
Thus when a teacher speaks out publicly, it is generally the effects of the
content of his statements that must be assessed to determine whether
they impede "the teacher's proper performance of his daily duties in the
classroom or , , . interfere with the regular operation of the schools
generally."6 If they do n 4, then the decision is obvious: Pickering's
precedent governs, even if some of the teacher's statements are false or
marginally impair school effectiveness.

If, on the other hand, the teacher's public expression significantly im-
pairs his effectiveness or interferes significantly with the regular opera-
tion of the schools; the decision is no longer obvious. The decision does
not automatically favor the state in such a situation, but the balance is
closer; and a court now must weigh the amount and duration of the
teacher's ineffectiveness or interference with school operations due to his
exercise of freedom of speech against his right to freedom of speech and
its role in our society. In each context of close balancing; striking the
right balance may involve differing considerations and produce different
legal conclusions depending on the weights of the relevant considera-
tions in each specific case.

In a recent case the Supreme Court reaffirmed and extended the
Pickering precedent to apply to private communications between a
teacher of English and her school principal; which were described by the
principal as "insulting," "hostile," "loud;" and "arrogant;"7 Freedom of
speech, the Court ruled, is not "lost to the public employee who arranges
to communicate privately with his employer rather than to spread his
views before the public." Clearly, however, private expression in such
circumstances may bring into balance factors that were not present in
Pickering's case. When a teacherpersonally and insultingly confronts his
immediate administrative superior, the employing school district's in-
stitutional efficiency may be threatened not only by the effects of the con-
tent of the teacher's message, as in Pickering, but also by the time, place,
and manner in which the teacher delivers his message. On the other
hand, this extension of Pickering probably means that a teacher may not
be removed for "insubordination" solely because of private hostile or ar-
rogant communications made to a principal about school policies or pro-
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grams at a time, place, and in a manner that do not impair the teacher's
or the institution's efficiency.

The Pickering "balancing approach" must be used by lower courts in
this kind of case, and their decisions have further defined a teacher's
right to freedom of speech. For example; in 1974 the Eighth Circuit
Court Of Appeals decided a case in which a mathematics teacher had
been dismissed because; during his algebra class, he emotionally stated
that the students were "4,000 strong"; that they could throw military
recruiters, who were then present and recruiting; off the school's cam-
pus; and that the students and faculty should decide who should visit the
ichoo1.8 Some students testified that the teacher told them to throw their
apples at the recruiters and "to get them in a crowd, and ptiFI them and
kick them; make them feel like they weren't wanted." Later, toe teacher
personally confronted the recruiters and told them "We don't want you
here."

The court ruled that the Pickering balance tipped againtt the teacher
because his statements were "infused with the spirit of violent action" to
the degree that school authorities could find a situation of ditrucition. In
addition; the teacher's remarks were unrelated to hiS clats and interfered
with the operations of the school, which had granted permission for
military recruitment. The state's interest in institutional efficiency
outweighed the teacher's interest in free speech,

On the other hand, a teacher's dismissal after he twice refused the
orders of two principals to remove a black armband was reversed by
another federal appeals court.9 The teacher wore the black armband "as
an expression of his religious aversion to war in any form and as a sign of
his regret over the loss of life in Vietnam." He made no attempt to pros-
elytize hit students. The court agreed that free speech was involved.
There was no evidence that wearing the black armband impaired the
teacher'S effectiveness or the institutional effectiveness of the school.
ConSequently, the balance tipped in favor of the teacher's right to
freedom of speech.

In yet another case, California's Supreme Court applied the Pickering
balancing approach to disallow a transfer of a teacher from one school to
another because the teacher had exercised his freedom of speech.10 At a
school-sponsored public forum meeting; he vigorously and persistently
criticized the school's policy on dress and grooming, its policy on outside
speakers, and the administration's refusal to permit publication of a sec=
ond newspaper. His remarks produced some subsequent disharmony
and friction with fellow teachers and with his principal. But there was no
evidence that his teaching effectiveness was impaired or that institutional
inefficiency resulted from his speech. Ruling that "mere fear of disrupi=
Lion due to the expression of unpopular views will not justify interference
with the free expression of opinion," California's Supreme Court held in
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favor of the teacher, thereby precluding his transfer as retaliation for

speaking out.
One can expect courts to reach the same result if a teacher is

demoted, rather than transferred or dismissed, as retaliation for exercis-
ing his freedom of speech in a way that does not significantly impair his

or the institution's effectiveness. The question is whether the transfer or
demotion was punitive retaliation or was necessary for the effective
operation of the school district.11

Finally; the Supreme Court has ruled that a local school board may
not prohibit teachers who are not union representatives from speaking at
open meetings where a proposed collective bargaining contract is under
discussion, even if the state law directs the local board to prohibit
teachers, other than union representatives, from participating. 12 The
Court reasoned that Itleachers not only constitute the overwhelming
bulk of employees of the school system; but they are the very core of that
system; restraining teachers' expressions to the board on matters involv-
ing the operation of the schools would seriously impair the board's ability

to govern the district."

A Teacher's Freedom To Associate
A right to freedom of association is not expressly set forth in the Con-

stitution, but it hai been implied from the First and 14th Amendments;
and it applies to teachers as well as all other citizens.

During the 1950s the Arkansas legislature passed a statute compel-
ling all teachers; as a condition of employment in a state-supported
school; annually to file an affidavit listing without limitation every
organization to which they have belonged or regularly contributed
within the preceding five years. The law was challenged in the U.S.
Supreme Court on the ground that it deprived .Arkinsas teachers_of their
rights to personal; associational, and acadeliiic liberty protected by the
due process clause of the 14th Amendment. Agreeing with the teachers
and ruling the law unconstitutional in Shelton v. Tuch4.,13 the Supreme
Court declared that "to compel a teacher to disclose his every associa-

tional tie is to impair that teacher's right to free association." It then
ruled that the "unlimited and indiscriminate sweep of the statute now
before us [and its] comprehensive interference with associational
freedbm goes far beyond what might be justified in the exercise of the
State's legitimate inquiry into the fitness and competency of its teachers."

The Supreme Court did not rule out completely the power of the
state to compel a teacher to disclose some of his associations under ap-
propriate circumstances involving "the fitness and competency' of a
teacher. During and after the McCarthy period, arguments were made
that the circumstances were appropriate and that teachers should be
compelled to declare whether they were members of the Communist



Party; if they were; they could be terminated. This argument represents
a guilt-by-association view. Teachers were confronted with variously
worded loyalty oaths. For example, a Florida oath required teachers to
swear that they had never "knowingly lent their aid, tupport, advice,
counsel or influence to the Communist Party." In 1961 the Supreme
Court declared this law unconstitutionally vague because a law "which
either forbids or requires the doing of an act in terms so vague that men
of common intelligence must necessarily guess at its meaning and differ
as to its application violates the first_ essential of due process of law."14
Three years later the Court declared a Washington oath that required
teachers to declare that they were not members of "subversive organiza-
tions" unconstitutional!, vague.0

But suppose the oath is not vague: Can teachers be compelled to state
that they are not members of the Communist Party; and be terminated if
they refuse to disclaim? The answer is no because the requirement is
ultimately based on guilt by association when it makes membership
alone grounds for dismissal. Individual membership in any organization
can be innocent; constructive; or destructive. For a loyalty oath involv-
ing membership in a suspect organization to be constitutionally valid, it
must be individualized; relating to the specific nature of an individual's
membership: Thus the Supreme Court has ruled: "Mere knowing
membership without specific intent to further the unlawful aims_ of an
organization is not a constitutionally adequate basis for eiccluion."16
Guilt by association must be eliminated in such a situation._

Although loyalty oaths, especially disclaimer oaths, have been tevere-
ly curtailed by the Supreme Court, it has not invalidated all oaths as
such To the contrary, the Supreme Court has upheld loyalty oaths for
teachers that do not involve disclaimers. Generally, these oaths require
teachers to swear that they will uphold federal and state constitutions.
Colorado's oath is an example:

I solemnly (swear) (affirm) that I will uphold the constitution of the United
Stites and the constitution of the State of Colorado; and I wi.; faithfully
perform the duties of the position upon which I am about to enter.

The Supreme Court upheld this oath, ruling that it was within the Con-
stitutional power of Colorado's legislature to prescribe.ii

Finally; it should be noted that whether tenured or not a teacher's
constitutional right to free association includes the right to form and join
a union. No teacher can constitutionally be terminated for union ac-
tivities per se. A federal court of appealt declared that "it is 'beyond
debate that freedom to engage in association for the advancement of
beliefs and ideas is an inseparable aspect of the 'liberty' assured by the
Due Process clause of the 14th Amendment, which embraces freedom of
speech."18 In as much as Shillon v. Tuckei settled that "teachers have the
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right of free association," this court ruled that "an individual's right to
form and join a union is protected by the First Amendment."

A Teacher's Right To Atademic Freedom

Academic freedom implies immunity to some natural consequences
of freedom of speech and association that ordinary citizens do not enjoy
because they do not share the peculiar character and function _of the
scholar-educator. As such; academic freedom protects the right of laud:
ty members to conduct whatever instruction and research they have
been hired to perform consistent with standards of professional integrity.
And, as the Supreme Court has declared in a higher education case,
academic freedom is protected by the First Amendment.

Our nation is deeply committed to safeguarding academic freedom, Which
is of transcendent Value to all of us and not merely to the teachers con-
cerned. That freedom is therefore a special concern of the First Amend-
'tent, which does not tolerate laws that cast a pall of orthodoxy over the

classroom. . . . The classroom is peculiarly the "marketplace of ideas."19

The Stipreme Court has decided no case based directly on a K-12
teacher'S academic freedom with respect to classroom activities. It has;
hoWeVer, decided cases in which it indicated that K-12 teachers had
rightS to academic freedom, but the Court did not define those rights.20
On the other hand, cases from lower federal and state courts provide
some guidelines for academic freedom issues involving assignment of
materials and teaching methods. The problems generally arise in con-
texts where there is no sehbol district policy that expressly prohibits
assignment of certain materials or use of certain methods, with such
decisions left open to teacher discretion. In this context courts tend to
use a balancing test weighing a teacher's interest in academic freedom
against the state's need for some measure of control and discipline over
public school classrooms.

In one case a teacher of high school English gave each member of hii
senior class a copy of the Atlantic Monthly containing an article by a pre=
fessor at Yale's medical school.21 The word "motherfucker" appeared in
the article; and the school board attempted to dismiss the English teacher
because this "dirty" word .as; in the opinion of complaining parenta, too
shocking for high school seniors to deal with during class discussioni of
the article. Although the court stated it had "the greatest of respect" for
parents, it went on to say that "their sensibilities are not the full measure
of what is proper education." The court did acknowledge the state's in-
terest in that "some measure of public regulation of classroom speech is
inherent in every provision of public eerwation:" But; the Out con-
tinued:
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When we consider the facts . . . we find it difficult not to think that its ap-
plication [public regulation] to the present case demeans any proper con-
cept of education [because] the general chilling effect of permitting such
rigorous censorship is even more serious. . . . With regard to the word
itself; we cannot think that it is unknown to many students in the lastyear
of high school. . . . No doubt its use genuinely offends the parents of some
of the students therein, in part; lay its relevancy to the article. . . . If
. . . students must lie pn.,:ected from such exposure, we would fear for
their future.22

In another case an eleventh-grade English teacher was dismissed by
the board because she had assigned materials that allegedly had a
"disruptive" effect on the school, and she had refused "the counselling
and advice of the school principal."23 She assigned as outside Leading
Kurt Vonnegues story; "Welcome to the Monkey House" The court
found that "rather than there being a threatened or actual disruption to
the educational processes of the school; the evidence reflects that assign-
ing the story was greeted with apathy by most of the students" and that
the assignment "was not such that would materially and substantially in-
terfere with reasonable requirements of discipline." One wonders what
assignment would! Moreover; the court found that the story was ap-
propriate for high school age students and that the school board had to
carry the burden of showing that d,e story was inappropriate. It failed.

Ordering reinstatement of the teacher, the court concluded that her
"dismissal constituted an unwarranted invasion of her First Amendment
right to academic freedom."24 Presumably, the opposite result would
have been reached by the court if the school board had shown the
material was "inappropriate," or if assigning the materials was disruptive
of reasonable school discipline.

The usual way of proving that assigned materials are "appropriate" or
"inappropriate" is by testimony stating the professional judgment of ex-
perts in the field, or from other professional standards. Sometimes cer-
tain materials are irrelevant to the subject area in the judgment of ex-
perts in the held and are, therefore, "inappropriate" and- constitutionally
unprotected by the First Amendment. For example, a federal appellate
court upheld the dismissal of teachers of French, industrial arts; and
language arts because they distributed brochures on the joyous pleasures
of drug use and sex to their eighth-grade classes even though they did
not discuss the subjects in their classes.23 Academic freedom does not
protect this type of teacher behavior.

Academic freedom protects appropriate teaching methods used in
situations where no constitutionally reasonable rule of the school district
prohibits their use. For example, in one case an eleventh-grade English
teacher assigned a novel about a teacher who had taken over a rural one-
room school in which the boys sat on one side and girls on the other.26
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The teacher in the novel intermingled the sexes for classroom seating,
and parents vigorously objected. During class discussion of the novel
and of cultural taboos; the English teacher wrote the word "fuck" on the
blackboard and contrasted it with another word; seeking to demonstrate
its taboo quality. After a few minutes of discussion he went on to other
matters: He was dismissed by the board for "conduct unbecoming a
teacher" The court of appeals upheld a lower federal court's order re-
quiring reinstatement of the teacher; ruling that the lower "court found
that the [teacher's] conduct was within standards responsibly; although
not universally recognized, and that he acted in good faith and without
notice that [the board] as his superiors, were not of that view. Sanctions
in this circumstance would be a denial of due process." The board "can-
not justify a post facto decision by school authorities that the use of a par-
ticular teaching method is ground for discharge, or other serious sanc-
tion, simply because some educators disapprove of it."

In another case a high school political science teacher sought to pre -
tnt his dass ,Aith four points of view from the n.auths of their adherents

a Repizblican, a Democrat, a John Birch Society member, and a
cominunist.27 Just before the last of these four individuals was
scheduled to speak, community pressure was brought to bear, and the
board revoked its permission. It orally issued an order banning "all
political speakers" from the high school. The teacher sued, claiming the
board's action infringed his academic freedom. In deciding this case, the
federal district court observed that the "medium is the message"; that the
use of speakers was the teacher's medium for teaching; that the "act of
teaching is a form of expression and the methods used in teaching are
media." Ruling for the teacher, the court stated that the school board's
order was unreasonable and that it had unreasonably "suppressed ex-
pression which the First Amendment protects."

In a case from Texas a teacher disclosed to his civics class his personal
opinion that he was not opposed to interracial marriage.28 After
several parents complained; school officials urged him to confine his
teaching exclusively to the assigned textbook; without injecting his opin-
ions. He ignored this advice and several times departed from the text
during the next five months. Shortly after administering an allegedly
"propagandistic" test on race relations; the school board discharged him
on the ground of "insubordination." The court ordered his reinstate-
ment, declaring that a teacher has a right to choose teaching methods
that serve a demonstrated educational purpose. "A responsible teacher,"
the court concluded, "must have freedom to use the tools of his profes-
sion as he sees fit."

In another case from Texas a teacher rated as "outstanding" used a
method known as "Sunshine simulation" to teach American history of
the post-Civil War Reconstructiou period.29 The students recreated the
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history of the period by playing roles. This method evoked strong stu-
dent feelings on racial issues and complaints from their parents. A school
official told the teacher "not to discuss blacks in American history" and
that "nothing controversial should be discussed in the classroom." No
one told her not to continue the project, and she continued it to comple-
tion. Later, her contract was not renewed, and she sued. The court of
appeals ruled "that classroom discussion is protected activity" and that a
teache?s discharge for classroom discussions "cannot be upheld unless
the discussions clearly overbalance her usefulness as an instructor;"

In summary, when dealing with disputes involving materials or
teaching methods that are left to the discretion of the teacher; courts
balance the teacher's interest of academic freedom against the state's in-
terest of maintaining control over the public school so it might achieve
its objectives; If no constitutionally reasonable school district policy pro-
hibits the use of materials or teaching methods, courts have clearly
recognized that public school teachers in situations left to their discretion
have rights to academic freedom in the classroom when assigning mate-
rials or selecting teaching methods. Courts are not disposed to create
general guidelines, and each case is judged individually on its facts.

In the absence of disruption of the school's program, it appears that
teach/ Ts' claims of academic freedom will prevail when they have discre-
tion and assign materials or use a teaching method approved by a ma-
jority of the expert professional opinion in their field. If a significant
amount but less than a majority of expert professional opinion supports
the teachers' view that the materials or methods serve c serious educa-
tional purpose, the teachers probably will still prevail so long as they
acted sincerely, professionally, and their school's program was not
disruptz I. Thus a teacher has a qualified right to assign materials or to
use teaching methods that are relevant and, in the opinion of experts of
significant standing, have a serious educational purpose. "Relevancy"
here refers not only to the subject matter of the course but also to the age
and maturity of the students. This much is central to the rat;nale of
academic freedom that is enjoyed by public school teachers.

A Teacher's Right To Be Politically Active

As the Pickering case demonstrates, the First Amendment protects a
teacher's freedom to speak out on public issues. the First Amendment
also protects teachers who actively campaign for political office for
themselves or others. School officials cannot infringe on such poi;tical ac-
tivities through demotions, transfers, or dismissals of teachers
Moreover, in Elrod v. Hurns the Supreme Court nihNI that employees,
such as public school teachers, who hold non-policy making and non-
confidential positions, cannot be terminated because their political
beliefs and associations are opposed to the policy makers who gain con-
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trol of the administrative structures.%) In other words, "patronage
dismissals" of non-policy making employees are unconstitutional. If a
teacher should be discharged in such circumstance, the initial burden is
on the teacher to present evidence showing that he or she was a non-
policy maker and was transferred, demoted; or terminated because of
his or her political beliefs; associations; or political activities: The
burden then shifts to the board or superintendent to show that its action
was justified; and if that cannot be shown; the court will set aside the
board's action:

A teacher's right to be active politically is subject to the balancing test
and can be limited in order to protect the proper functioning of a school:
For example; proselytizing in class will not be allowed: In one case a
teacher spoke to a class about a candidate for school superintendent as
follows: "Many of you know Mr. Golway, what a fine man he is, and
that he hopes to be elected soon; I think he would be more helpful to our
department than a lady, and we need more men in our schools. . . .

Sometimes your parents do not know one candidate from another." The
teacher was suspended for ten weeks. The suspension was upheld be-
cause the teacher's remarks were "wholly foreign" to the teacher's subject
matter and tended to introduce needless strife into school programs.31
On the other hand, California's Supreme Court upheld the right of
teachers in a teachers union to circulate a petition about education
financing to other teachers in a school lounge.32 The California court
used a balancing test, declaring that a teacher's right to be active
politically is constitutionally protected unless such political activity
presents a "clear and substantial threat" to the proper operation of the
school.

Teachers can constitutionally be prohibited from being politically ac-
tive within their classrooms and from engaging in political activities that
interfere with the proper operation of schools. All other peaceful political
activities are constitutionally protected. For example, a Kentucky
superintendent transferred and demoted seven teachers and ad-
ministrators "for the betterment of the schools." They had publicly pro-
moted and campaigned for a school board candidate opposed by the
superintendent: Characterizing the superintendent's action PI retal-
iatory; arbitrary; and therefore void; Kentucky's Supreme Court ruled
in behalf of the teachers; 33

School district rules can be imposed so long as they are reasonable
and do not deny a teacher's right to be politically active: But an in-
termediate Kentucky court struck down a school board policy requiring
that all employees seeking public office take a one-month leave of
absence immediately prior to the election.34 There was no evidence in
the case showing that such political activity would lead teachers to
neglect their duties or would have an adverse effect on their teaching.
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Such evidence, regarding certain types of political activities; does not
appear unduly difficult to collect. Thus it appears likely that a reasonable
school board rule formulated on the basis of accumulated evidence; and
no broader than the evidence, would be upheld in the proper case.

A Teacher's Freedom of Religion

The First Amendment states that "Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise
thereof." The establishment clause is the basis for litigation involving Bi-
ble reading, prayers, and other religious instruction in public schools;
and firi, ial aid to parochial schools.35 The Supreme Court has ruled
several times that constitutionally protected freedom from established
religion means at least that:

Neither a state nor the federal government can set up a church. Neither
can pass laws which aid one religion; aid all religions, or prefer one
religion over another. Neither can force or influence a person to go toor to
remain away from church against his will or force him to profess a belief or
disbelief in any ligion. No person can be punished for entertaining or
professing religious belief or disbrlief, for church attendance or non-
attendance. No tax in any amount; large or small, can be levied to support
any religious activities or institutions; whatever they may be called; or
whatever form they may adopt to teach or practice religion. Neither a state
nor the Federal Government can, openly or secretly, participate in the
affairs of any religious organizations or groups and vice versa. In the words
of Jefferson, the clause against establishment of religion by law was in-
tended to erect "a wall of separation between church and State.36

The establishment clause can also protect academic freedom. In Ep-
person v; Arkansas the Supreme Court had to rule on an Arkansas crim-
inal statute prohibiting the teaching of evolution.37 A biology teacher
had used a textbook that contained a chapter setting forth "the theory
about the origin . . . of man from a lower form of animal." Thus under
Arkansas law, to teach the chapter would be a criminal offense, but not
to do so could be interpreted as insubordination and neglect of duty.
Noting that the Arkansas statute "was a product of the upsurge of 'fun-
damentalist' religious fervor of the Twenties," the Supreme Court ruled
the law unconstitutional_ because it established religion by selecting
"from the body of knowledge a particular segment which it proscribes for
the sole reason that it is deemed to conflict with a particular religious
doctrine; that is, with a particular interpretation of the Book of Genesis
by a particular religious group."

The same decision was decreed by a court where; instead of pro-
hibiting sainething from the curriculum, a school board required a
teacher to teach so-called Creation Science; based on a particular inter-
pretation of the Book of Genesis by a particular religious group.3B It also
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follows from these precedents that teachers cannot proselytize in public
schools because, as the Iowa Supreme Court has declared, "our public
school system . . . shall not be used directly or indirectly for religious in-
struction, and above all it shall not be made an instrumentality of pros-
elytizing influence in favor of any religious organization, sect, creed or
bellef."39 A teacher's clearly improper use of authority say to recruit
students into a particular religion can result in dismissal because of
the teacher's attempt to establish religion.40

The second guarantee of religious freedom contained in the First
Amendment is the free exercise clause. It is usually invoked by a teacher
when a school board requires the teacher to do something directly
conflicting with that teacher's freedom of religion. In this situation the
Supreme Court invokes a balancing test weighing the teacher's interest
in free exercise of religion against a state's interest in having the teacher
comply with state law. For example, some Catholic nuns have been
hired to teach in public schools but forbidden to wear religious garb
while teaching. The Pennsylvania Supreme Court upheld the constitu-
tionality of a law specifically prohibiting teachers in public schools from
wearing religious garments when teaching; in the interest of promoting
the religious neutrality of schools." The court reasoned that the statute
was aimed at "acts, not beliefs, and only against acts of the teacher whilst
engaged in the performance of his or her duties as such teacher:"
However, other courts have ruled that dress is irrelevant to instruction
and have allowed public school teachers to wear religious garb.

In WEst Virginia v. Beane& the Supreme Court declared that "if there
is any fixed star in our constitutional constellation, it is that no official;
high or petty, can prescribe what shall be orthodox in politics; na-
tionalism, religion or other matters of opinion or force citizens to confess
by word or act their faith therein?"42 It then ruled a compelled flag
salute for students to be unconstitutional. Later, a federal court of ap-
peals relied on this approach in upholding the right of a teacher to refuse
as a matter of "conscience" to participate in the Pledge of Allegiance,
stating "the right to remain silent in the face of an illegitimate demand
for speech is as much a part of First Amendment protections as the right
to speak out in the face of an illegitimate demand for silence.""

On the other hand; a teacher's dismissal was upheld when she refused
to teach patriotic materials that a school board reasonably could re-
qu.ire.0 As a Jehovah's Witness, the teacher believed in the biblical in-
junction not to worship graven images and concluded that to teach about
patriotism; love of country; or Abraham Lincoln was tantamount to
idolatry. The federal appeals court declared that if her religious beliefs
were allowed to control; they would result in a "distorted and unbal-
anced view" of history: The court ruled that "she has no constitutional_
right to require others to submit to her views and to forego a portion of
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their education they would otherwise be entitled to enjoy."
Thus it can be seen that when free exercise claims are involved in a

case; courts look to see whether an accommodation between a state's and
a teacher's interest is possible, and if not, they balance and uphold the
interest having the greatest Weight Within the specific context of an in-
dividual case.45

Privacy Rights of Teachers
Teachers; like all other citizens, have constitutional rights to privacy.

The Supreme Court has ruled that this right to privacy encompasses a
Woman's decision whether or not to terminate her pregnancy during its
first two terms; and it applies in many other areas. For example; it also
includes the constitutional right of persons to read andobserve whatever
they please; including hard -core pornography, within the privacy of
their own homes.46

The issue of the constitutional right to privacy is raised when school
administrators and local boards attempt to control the activities of
teachers outside the classroom and off the school campus; Teachers
properly, complain that attempts_to control their lives away from school
violate their rights to privacy-and freedom of association; Thus constitu-
tional rights to priVacy_and free association can conflict with the axiom
that teachers be exemplary models in the community. This is especially
true in situations where teachers are involved in homosexuality, unwed
pregnancies, or nonconforming lifestyles; Typically; teachers are
dismissed be their_ contracts are not renewed for "immorality" or for
"unfitness to teach;" and they sue for reinstatement; In such cases, courts
first require_ that any administrative attempt to regulate a teacher's
off--Campus life must be based on evidence and must bear a rational rela-

to that teacher's effectiveness in the classroom, and second they
judge whether the overall balance of the interests weigh in favor of the
State. Administrators and school boards seeking to control teachers'
off=clinpus lives as a way to instill conventional values in students_ pre-
Sent neither the necessary rational relationship nor a sufficiently weighty
interest to overcome teachers' constitutional right to privacy. Courts,
recognizing the dynamic and changing character of American society,
approach these problems on a case-by-case basis and do not lay down
broad general guidelines about teacher conduct.

The Supreme Court has decided no case pitting the rights to privacy
and association of a homosexual teacher against the state's interest in the
teacher as exemplar. This unresolved issue_ continues to create con-
troversy; but other courts provide some &dance. -One_ leading case
comes from the California Supreme Court where the board of education
revoked a teacher's certificate for private homosexual acts, which the
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board said "constituted immoral and unprofessional conduct; and an act
involving moral turpitude."47 The teacher sued to have the boards deci-
sion set aside. Ruling in favor of the teacher, the court declared:

The private conduct of a man, who is also a teacher, is a proper concern to
those who employ him only to the extent it mars him as a teacher... .
Where his professional achievement is unaffected, where the school com-
munity is placed in no jeopardy, his private acts are his own business and
may not be the basis of discipline.48

In short, the question is whether the teacher's off-campus conduct in-
dicates that his or her on-campus teaching effectiveness is impaired. This
question must be decided solely on the evidence, which can include the
proximity or remoteness in time of the conduct, whether the conduct ac-
tually adversely affected students or fellow teachers' teaching effec-
tiveness, the extenuating or aggravating circumstances, and the extent
to which disciplinary action may inflict an adverse impact or chilling
effect on the cunstitutional rights of the teacher involved or other
teachers; The California Supreme Court stated that "the Board failed to
show that [the teacher's] conduct in any manner affected his perform-
ance as a teacher," The court was emphatic: "Before the Board can-con-
elude that a teacher's continued retention . . . presents a significant
danger of harm to students or fellow teachers, essential factual premises
in its reasoning should be supported by evidence or official notice."

Consistent with the California Supreme Court decision; a lower
federal court has declared that "the time has come today for private, con-
senting, adult homosexuality to enter the sphere of constitutionally pro-
tected interests" and that "intolerance of the unconventional halts the
growth of liberty." When the case was appealed; the appellate court
affirmed, declaring that a homosexual can come out of the closet without
fearing a loss of his position so long as his "interviews [do not] disrupt the
school, substantially impair his capacity as a teacher; or give school
officials reasonable grounds to forecast that these results would flow from
what he said."49

Another case from a lower federal court dealt with whether an ele-
mentary school teacher could be dismissed for "immorality in that the
Board has been presented with a physician's certificate stating that [shy]
became pregnant during the current school year at which time [she wa.qj
a single unmarried person."50 The board made no finding that the
teacher's alleged "immorality" had affected her competency or effec-
tiveness as a teacher; and no evidence showed any connection between
her pregnancy and her teaching effectiveness. The court ruled for the
teacher, holding that the state's "immorality" provision had been applied
to the teacher "in a manner which invaded her constitutional right to
privacy."

In another case from the New Mexico Supreme Court, a teacher,
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rated better than satisfactory; requested maternity leave and then was ter:
minated for immoral conduct "because she was single and had engaged
in premarital intercourse; as evidenced by the fact that she was preg-
nani."51 Ruling for the teacher; the court declared the burden was on the
board and that since "the failure of the Board to make a prima facie
she wing that good cause existed" for terminating the teacher's employ-
ment; the board's action "was arbitrary, unreasonable and not supported
by substantial evidence."

Community disapproval of a teacher's lifestyle cannot justify termi-
nation as long as the teacher's classroom performance is effective and sat-
isfactory. For example, in a case in which a teacher was not renewed; the
official reasons given were that her program was too idealistic; her
classrooms had been disorderly; and "there was a lack of dynamics . . .

in motivating students."52 But her principal revealed that the real reasons
were recurring rumors that she was having an affair with another resi-
dent in the trailer park where she lived; that there was dissatisfaction in
the community with the fact that she played cards and that she did not
attend church regularly; and that she did not have an attractive physical
appearance, which the school required of its physical education teachers.
The "lack of dynamics" to which the principal had referred in his letter
was her obesity. The jury found that the teacher's contract was not
renewed "for constitutionally impermissible reasons" and that "the Board
and school principal were acting in bad faith." The federal court entered
judgment for the teacher; saying that it was "disinclined to overturn the
jury's determination."

Lower courts have split on whether grooming and dress codes for
teachers violate their constitutional rights. No Supreme Court decision
exists on the subject for teachers; but the Court has upheld the validity_ of
a county's hair grooming regulation for its male police officers. In Kelley
v. johnson;53 Justice Rehnquist placed the burden on the police officer
challenging the regulation to show it bore no reasonable relation to safe-
ty of persons and property. He stated that the issue on the hair code was
whether the regulation was "so irrational that it may be branded 'arbi-
trary'? He found "that similarity in appearance of police officers" is ra-
tional and justified because it "may be based on a desire to make police
officers readily recognizable to members of the public, or a desire for the
esprit de corps which such similarity is felt to inculcate within the police
force itself." Thus the Court ruled a rational connection could exist be-
tween the hair code and "the promotion of safety of persons and proper-.ty.

Neither of these two justifying reasons applies easily to public school
teachers. Nevertheless, slim-fly after Ki110, a federal court of appeals; re-
lying on Kelley, upheld a school regulation requiring all males to wear
tieS.55 The court ruled that a board's "dress code is presumptively consti-
tutional" and that the teacher had to carry the burden "of demonstrating
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that the dress code is so irrational that it may be branded arbitrary."
Since the teacher failed to carry his burden; the court upheld the dress
code, Saying that in "view of the uniquely influential role of the public
School teacher in the classroom, the board is justified in imposing this
regulation" and that "teachers may properly be subjected to many
restrictions in their professional lives which would be invalid if generally
applied."

On the other hand, a different federal court ruled in favor of three
males When they challenged a Mississippi school board rule that elimi-
nated long hair and restricted beards and moustaches. 55 The court's
reasoning in this case was different from Kettey in that a regulation
prescribing "grooming habits of adultS as condition of public employ-
ment, unrelated to ones ability to perform his work, can only be viewed
with close judicial scrutiny" This court put the burden on the board to
justify its grooming code. The court could find no valid reason for apply-
ing a grooming code to teacheri and, without proof of disruption, con-
cluded that the board lacked power to require it.

Grooming codes can also be challenged when they treat men and
women differently under Title VII of the Civil Rights Act of 1964, which
prohibits gender discrimination with respect to "compensation, terms,
conditions or privileges of employment."56 One court has already ruled
under this law that a savings and loan association may be able to require
all its employees to wear uniforms; but it could not require females to
wear uniforms and males to wear business suits.57 Thus grooming codes
for teachers would have to apply equally. Obviously, some variations in
grooming will be permitted between the sexes as long as they reasonably
are based on acceptable norms and related to educational needs.

Burdens of Proof in First Amendment and Privacy Cases

The first burden of proof teachers must meet when litigating is prov-
ing their claim. With the possible exception of grooming code cases, the
burden of proof standards for establighing a prima facie case of denial of
a teacher's constitutional rightS is the same in First Amendment and
right-to-privacy suits. The burden on the teacher is to show 1) that the
specific activity engaged in came within the First Amendment or privacy
guarantees; and 2) that the protected activity was a factor one factor

motivating the board or a school administrator to take action against
the teacher; whether it be mprimand, transfer, demotion, or dismissal.
If the teacher can carry this burden; then the administrative action may
rest on an unconstitutional foundation. If the administration introduces
no evidence; the teacher will win. However, the board or administrator
is permitted to show that the state has the weightier interest. It has the
burden of introducing evidence on the state's interest. For example, in a



1.Yekering-t4;pe case the beard might inti-o6 =, ence showing that the
teaches communication destroyeJ Po!, yr:arkini; relationships with his
colleagues and immediate soperviz'ors and impaired his classroom effec-
tiveness with his students. This evidence would show that the state's in-
terest in the efficient operation of its schools had been impaired. Since
the board introduced evidence, the court now must invoke the balancing
test, weighing the evidence and the interest on each side and ruling in
favor of the party with the weightier case.

A second type of burden can apply to all First Amendment and pri-
vacy cases when the board fails to carry its burden under the Pickering
balancing test and loses under that test This second burden stems from
the 1977 Supreme Court ruling in Mt: Healthy City School District Board of
Education v. Doyk.58 The teacher had been dismissed from his teaching
position for complex reasons; some relating to his exercise of free speech
rights and some relating to other; valid considerations. He sued. At thii
point Doyle had the burden of establishing a prima facie case of un-
constitutional motivation: This is the same burden that a teacher must
carry under the Pickering balancing test. Doyle proved ids termination
was based on at least one unconstitutional factor retaliation for exer-
cising his right to free speech. The Supreme Court accepted that Doyle
had proved unconstitutional motivation on the school district's part but,
nevertheless; reversed and remanded the case. A. teacher's showing of
unconstitutional motivation, said justice Rehnquist, merely shifts a sec-
ond; and different, burden to the school district. While it could in-
troduce evidence on the state's interest, the school district could in-
troduce additional evidence showing that it would have reached the
same decision, i.e., to terminate Doyle, based solely on other valid (not
unconstitutional) factors. If it carries this burden and shows that the
teacher would have been terminated on valid grounde.. then an invasion
of a teacher's constitutional rights is not the "real" basis for the ad-
ministrative action,and the school board wins.

The Supreme Court's approach in Mt. Healthy obviously creates
problems. It invites a school board to engage in post hoc rationalizations
of what it might have done. The court must examine the various reasons
that are proffered and decide which of them arc valid: The dilemma fac-
ing the court is how to distinguish between what a defendant school
board actually would have done absent unconstitutional motivation and
a mere post hoc rationalization.

Conclusions

Courts decide individual lawsuits on a case-by-case basis and do not
enact general or sweeping guidelines regarding teacher or administrative
conduct. Case law seems to support the following statements:
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1. Teachers have a constitutional right to communicate their opin-
ions to the public, or to school administrators, about all aspects of the
school system. However, if their communicar:on disrupts school pro-
grams or substantially interferes with school effectiveness; their right to
free speech can be limited.

2. Reprimands, demotions, transfers, dismissals, or any kind of
retaliatory action based solely on exercise of First Amendment or
privacy rights are unconstitutional and will be set aside.

3. Even if a school district's disciplinary action against a teacher was
originally based, in part, on an unconstitutional motivating factor, it
will be upheld if the school district can show by a preponderance of the
evidence that it would have reached the same decision anyway on valid
(sat unconstitutional) factors.

4; Where discretion is vested in the teacher, assigned classroom
materials and teaching methods must be relevant to the objectives of the
coarse and sincerely used with a serious educational purpose. Age and
the intellectual and emotional maturity of students are important factors
when experts judge arelev..ncy."

5. Generally; teachers caonot be required as a condition of employ-
ment to sign a disclaimer oath; but they can be required to pledge sup-
port to the U.S. and strte constitutions. Membership in an organization
having some unlawful purposes is an unconstitutional basis for disciplin-
ing or terminating a teacher. Questions related to a teacher's 1.-iess to
teach must be answered if put to the teacher by the appropriate ad-
ministrator.

6. A school district cannot discipline or terminate teachers for
political activities carried on off-campus, bat their activities can be
regulated by reasonable rules, based on evidence, that protect the state's
interest in operating its schools effectively.

7. School districts must make reasonable accommodations for a
teacher's religious beliefs, but neither a teacher nor the school district
can promote any religious belief, or all religious beliefs, in classrooms or
outside them in any way that affects a school's educational mission.

8. Private conduct of a teacher (e.g., unwed pregnancy or homosex-
uality) that does not imr iir a teacher's fitness to teach cannot be ground
for dismissal, even if ti,c activity is disapproved of ny the community.

9. School districts can impose on teachers reasonable grooming
codes that are relevant to achieving school effectiveness.
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Pkocedural Due Process
Nelda H. Cambron-McCabe

Adverse employment decisions affecting school personnel generate
substantial litigation each year. One of the central issues in these cases is
the adequacy of due process procedures provided by public school
officials. The litigation shows a wide variety of procedural claims in-
stituted against school systems, ranging from the infringement of pa-
ticular aspects of due process guarantees tc complete denial of due
process; With both constitutional and statutory laws granting teachers
procedural protections; it is important for school officials to become
familiar with established due prate-s principles and to apply them in
rendering adverse employment der,.' ms.

Basic due process rights are embodied in the 14th Amendment,
which guarantees that no state shall "deprive any person of life !'berty,
or property without due process of law." The nature of due process re-
quired is influenced by the individual and governmental interests at
stake and the applicable state laws. Courts haNc established that a
teacher's interest in public employment may entail significant property
and liberty rights necessitating due process prior to employment ter-
mination. If protected constitutional rights are implicated, due process
entitles the teacher at least to a notice of the reasons for the school
board's action and an opportunity for a hearing,

In this chapter, two basic questions are explored: When is due pro-
cess required? and What due process is required? Due ,rocess is re-
quired only if a teacher is able to establish a protected property or liberty
interest. In the first section of the chapter, the dimensions of teachers'
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property and liberty rights are examined in the context of employment
terminations. In the second section, procedural requirements of due
process are identified and discussed. The concluding sections include an
overview of remedies available to teachers for the violation of due pro-
cess rights and general guidelines for the development of teacher ter-
minajori policies.

When Due Process is Required

Employment terminations can be classified as either dismissals or
nonrenewals; The distinction between the two has significant implica-
tions for the procedural rights that must be accorded a teacher.
Nonrenewal is the release of a probationary or nontenured teacher at the
end of the contract period; and generally it requires only notice that the
teacher will not be reappointed. On the other hand, dismissal is the ter-
mination of a tenured teacher; or a nontenured teacher within the con-
tract period, and necessitates full procedural protection. In this section,
the procedural rights that mu.t h. provided the tenured teacher and the
nontenured teacher are distinguished. Specific attention is given to the
conditions that may give rise In a nontenuree teacher acquiring a pro-
tected liberty or property int- 1-st yit:',:nent and therelv estab-
lishing a claim to procedural rr . .s.

Dismissal

The term dismissal refers to the termination for cause of any tenured
teacher or a probationary teacher within the contract period. Both
tenure statutes and employment contracts establish a property interest
entidinit teachers to full procedural protection. At a minimum, the fed-
eral Constitution guarantees that a property right will not be deprived
without notice and an opportunity to be heard. Beyond the basic con-
stitutional requirements, state laws and school board policies contain
detailed procedures that must be followed. Statutory procedures vary as
to specificity, with some states enumerating extensive steps and others
identic..ing only broad parameters. In each instance, the requirements
are lAnding on the school board. Furthermore, a school district must
comply with its own procedures, even if they exceed state law. For exam-
ple, if school board policy provides fora preliminary notice of teaching
inadequacies and an opportunity to correct remediable deficiencies prior
to dismissal, this step is essential in meeting due process.

A critical element in dismissal actions is to show justified cause for
termination of employment. If causes are identified by state law, a
school board must tease dismissal on those grounds. Failure to relate the
charges to statutor,' mounds can invalidate the termination decision.



Because typical statutes list broad causes such as incompetency, insubor-
dination, immorality, unprofessional conduct, neglect of duty, and
other pod and just cause,' notice of discharge must clearly indicate cor,
duct substantiating the legal charges. Procedural safeguards ensure that
not only will a teacher be informed of the specific reasons and grounds
for dismissal but that the school board must prove the grounds and base
its decision on those grounds. Detailed aspects of procedural due process
requirements are elaborated in subsequent sections of this chapter.

Nonrenewal

In most states; procedural pr not accorded to the proba-
tionary teacher when employmem . renewed; At the end of the con
tract period; employment can be terminated simply for no reason or any
reason; as long as the reason is not constitutionally impermissible (e.g.,
exercise of fundamental constitutional rights). Generally, the only
statutory requirement notification of nonrenewal on cr- before a
specified date prior to the expiration of the contract. A few states provide
for a written statement of reasons and, on the re quest of the teacher, an
opportunity for a hearing; but such provisions usually do not is the
right to an evideutiary hearing requiring the school board to show cause
for termination.

Although state laws may not provide the probationary teacher spe-
cific procedural protections, a teacher's interest in public employment
may be constitutionally prote. led. Protected interests encompassed by
the 14th Amendment were addressed by the U.S. Supreme Court in two
significant decisions in 1972: Board e 4?egents v. Roth? and Ferry v. Siaikr-
mann.3 According to these decisions, the infringement of a liberty or
property interest entitles a probationary teacher to due process rights
similar to the rights of the tenured teacher.

In Roth the question presented to the Court was whether a
nontenured teacher had a constitutional right to a statement of reasons
and a hearing prior to nonreappointment. Roth was hired for one
; raclemic year; at the end of the year the university informed him he
would not be appointed for a second year. As a nontenured teacher; he
was not entitled to procedural due process under Wisconsin law; He
challenged the nonrenewal; alleging that failure to provide notice of
reasons and an opportunity for lieu, ing infringed his due process rights;

The Supreme Court held that nonrenewal did not require procedural
protection unless impairment of a protecsed liberty or property interest
could be shown. To establish infringement of a liberty interest the Court
said the teacher must show that the employer's action 1) resulted in
damage to his or her reputation and standing in the community, or 2)
imposed a stigma that foreclosed other employment opportunities. The
evidence presented by Roth indicated there was no such damage to his
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reputation or future employment. Accordingly; the Supreme Court con-
cluded that "it stretches the concept too far to suggest that a person is
deprived of `liberty' when he simply is not rehired in one job but remains
as free as before to seek another.4

The Supreme Court also denied Roth's claim to a property interest in
continued employment. To establish a property right, the Court said
that an individual must have "a legitimate claim of entitlement" to a posi-
tion. This entitlement does not flow from the federal Constitution but
from state laws or employment contracts that secure specific benefits. An
abstract desire or unilateral expectation of continued employment alone
does not constitute a property right. The terms of Roth's appointment
and the state law precluded absolutely any possible claim of ontitleinent.

In Sindermann the Supreme Court examined the circumstances that
might create a legitimate expectancy of reemployment for a nontenured
teacher. Sindermann was a nontenured teacher in his fourth year of
teaching when he was notified, without a statement of reasons or an op-
portunity for a hearing, that his contract would not be renewed. He
challenged the lack of due process, alleging that nonrenewal deprived
him of a property interest protected_ by the 14th Amendment and
violated his First Amendment right to freedom Of Speech.

In advancing a protected property right, Sindermann claimed that
the college, which lacked a formal tenure System, had created an infor-
mal or de facto tenure system through various practices and policies.
Specifically, Sindermann cited a prOviilon in the faculty guide stating
that "the College wishes the faculty member to feel that he has perma-
nent tenure as long as his teaching services are satisfactory."5 The
Supreme Court found in this e- se, unlike Roth, that the teacher's claim
May have been based on a iegitiMate expectancy of reemployment
promulgated by the coil, gc. According to the Court; the lack of a formal
tenure system did not foreclose the possibility of an institution fostering
an entitlement to a position .. ugh its personnel policies.

in assessing Sindermann's free speech claim; the Supreme Court
confirmed that a teacher's lack of tenure does nut void a claim that
nonrenewal was based on the exercise of constitutionally protected con-
duct. Due process must be afforded when a substantive constitutional
right is iolated. According to a more recent Supreme Court decision, if
a constitutional right is implicated in a norirenewah the harder a placed
on the teacher to show that protected conduct was a tub,tantial or
motivating factor in the school board's decision.6 The establishment of
this prima facie case then shifts the burden to the school board to show
by a preponderance of evidence that it would have reached the same
decision in the absence of the protected activity.

The Roth and Sindermann cases serve as the legal precedents for assess-
ing the procedural rights of nontenured teachers. To summarize, the
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Supreme Court held that a nontenured teacher does not have a constitu-
tionally protected property right in employment requiring procedural
due process before denial of reappointment. However, certain actions of
the school board may create conditions entitling a nontenured teacher to
notice and a hearing similar to the tenured teacher. Such actions would
include:

1. nonrenewal decisions damaging an individual's reputation and
integrity,

2 nonrenewal decisions foreclosing other employment oppor-
tunities,

3. policies an-1 practices creating a valid claim to reemployment,
And

4. nonrenewal decisions violating fundamental constitutional
guarantees.

Subsequent litigation has provided further clarification of school
board actions that may create property interests or impair :.1)erty in-
terests.7

Property interest: In general, a nontenured employee does not have a
property claim to reappointment unless state or local governmenta ac-
tion has clearly established such a right.8 A federal district court found
that a Delaware school board created a reasonable expectancy of
reemployment requl..sing procedu %l protection when it advised a prin-
cipal that his contract would be renewed if his performance was satisfac-
tory. The court concluded that the principal was justified in believing
that he would be reappointed after receiving a satisfactory performance
rating." On the other hand, issuing an employee a series of contracts
over a number of years was not found to constitute a valid claim to con
tinued employment in the absence of a vararitee in state law, local
policy, or an erno:oyment contract.18 Similarly, a statute providing a
teacher, upon request, a hearing and statement of reasons for
nonrenewal did not confer a property in.-:rt-:st in employment requiring
legally sufficient cause for termination,1 Such a law simply gave the
teacher an opportunity to present reasons why the contract should be
renewed.

Establishing an expectancy of reemployment in a school district %. ith
a formal tenure system is difficult. If a tenure system exists, courts have
refused to consider de fart:1 tenure atyuinents except in "extraordinary
circumstarices.12 An Arizona federal district court oecision illustraten
the unique conditions that must exist to present a valid property claim: i3
In that case; an individual was offered a faculty position with tenure, but
because of personal considerations; he rejected the offer and secured
ay.Aurance ihat tenure would be awarded at a later time: In fact; the dean
of the college attached an addendum to the offer stating that "the initial
appointrnt will not be with tenure; but you will receive tenure
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automatically beginning in the year 1982-83 [third year], or sooner at
our mutual convenience." Pt iur .o awarding the teLAter tenure, the
university decided, without a statement of reasons or a hearing, not to
renew his contract. The teacher challenged the action as a violation of
his property rights, and the federal court agreed. The court concluded
that the offer of employment promising tenure was an exceptional sitv
tion that would lead the faculty rnemLT legitimately to expect continued
employment. With such an expectation, the university was required to
treat his termination in the same manner as a tenured teacher.

As noted, property rights are created by state law or contracts but
also may emanate from policies, regulations, or implied contracts.
However, the sufficiency of the claim must interpreted in light of a
state's laws, irrespective of the claim's origin. In some instances,
reference to state law can narrowly restrict or limit alleged property in-
terests. For example, the U.S. Supreme Court, in construing a North
Carolina employee's property rights, relied on the state supreme court's
opinion that "an enforceable expectation of continued public employ-
ment in that State can exist only if the emploer, by statute or contract;
has actually granted some form of guarantet.."14 Although in this case a
city ordinance implied due process rights after six months of employ-
ment; the Supreme Court reasoned that; in the absence of statutory or
contractual obligations; the employee worked at the will and pleasure of
the city. To determine a property right; then; it is not only necessary to
determine that the employer's actions led to an expectancy of employ.
ment but also that state law does not void the claim.

Liberty Interest. The Supreme Court established in Roth that damage to
a teacher's reputation or employability could infringe 14th Amendment
Mier k, interests. I.a subset. tent decisions, the Court identified other fac-
tors that are prerequisite to constitute a denial of a liberty interest. Ac-
cording to the Supreme Court, procedural protections must be afforded
only if stigma or damaging statements are:

1. related to a loss of employment;
2; publicly disclosed; and
3; alleged to be false; Is

Governmental action damaging a teacher's reputation, standing
alone, is insufficient to invoke the procedural safeguards of the 14th
Amendment. The Supreme Court has held that a liberty interest must
be raised in connection with a loss of a governiental benefit such as
emploiment. Generally, under this test; a teacher who has been de-
famed by reassignment or a transfer cannot claim violation of a liberty
interest. 'I he Fifth Circuit Court of Appeals noted that "the internal
transfer of an employee, unless it constitutes c.uch a change of status as te
be regarded essentially as a loss of employment; does not provide the ad-
ditional loss or a tangible interest necessary to give rise to a liberty in-



serest meriting protection under the due process claus of the Fourteenth
Amendment.16

Likewise, liberty is unaffected unless damaging reasons are publicly
communicated. The primary purpose of a hearing is to enable an in-
dividual to clear his or her name. Without public knowledge of the
reasons for nonreappointment, such a hearing is not required. A sc!,00l
board is not emnstitutionally obligated to provide a hearing as long as
reasons are c, !veyed in a confidential manner or at a closed meeting.17
Neither is a protected liberty interest affected by statements that are
disclosed in a public meeting requested by the teacher, since the board's
action did not publicize the comments. Further, rumors or hearsay
remarks surfacing_as a result of nonrenewal do not impair liberty in-
terests. The First Circuit Court of Appeals not, .4. that "in terms of likely
stigmatizing effect, there is a world of differences between official
charges (say, of excessive drinking) made publicly and a campus rumor
based upon hearsay.18

Even when a school board publicly announces stigmatizing reasons
for its action, there must be a factual dispute regarding the truth of the
allegations. If a teacher does not challenge die truth of the statements, a
nacre- clearing hearing serves no purpose. At the same time, however,
nonrenewal based cr, false, stigmatizing reasons that are not publicly
aired does not injure a protected liberty interest.

The primary liberty issue in termination of contracts is what charges
constitute stigmatization. Nonrenewal alone is insufficient. As the Ninth
Circuit Court of Appeals noted; "nearly any reason assigned for
dismissal is likely to be to some extent a negative reflection on an in-
dividual's ability; temperament; or character," but circumstances giving
rise to a liberty intert:st are narrow.19 Charges must be serious implica-
tions against cit-acter, such as immorality and dishonesty. Accusations
found by lower .3) rt.,:irts to necessitate a hearing include: 1) a
serious drinking p: nt.. 2) apparent emotional instability, 3) mental
illness, 4) immoral conduct, and 5) mid-year termination of contract."
Reasons held to pose no threat to a liberty interest include: 1) job-related
comments such as personality differences and difficulty in getting along
with others, 2) hostility toward authority, 3j .ncompetence, 4) aggressive
behavior, and 5) poor performance.21 Charge relating to job perform-
ance may have an impact on future employ -r.z.nt but do not assume a
nomtitutional mapitude

Requirements of Procedural Due Process

Governmental actions impairing individual property and liberty
rights secured by the 141.'7 Amendment trigger procedural du,. process.
The central question when procedural protection applies is what prcress is
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dia. Courts have noted that there is no fixed set of procedures applicable
under all circumstances. Rather, due process entails a balancing of the
individual and governmental interests affected in each situation. Ac-
cording to the Supreme Court, a determination of the specific aspects of
due process requires consideration of:

First, the private interest that will be affected by the official action; second;
the risk of an erroneous deprivation of such interest through the pro-
cedures used and the probable value, if any of additional or substitute
procedural safeguards; and finally, the Government's interest, including
the fun:don involved and the fiscal and administrative burdens that the
additional or substitute ocedural requirement would entail.22

Application of these standards requires only minimum procedures in the
suspension of a student but a more extensive, formal process in the
dismissal of a teacher.

In assessing the adequacy of due process safeguards, the judiciary
looks for the _provision of certain basic elements to meet constitutional
guarantees. Generally, courts have held that a teacher facing a severe
loss such as termination of employment must be ensured procedures en-
compassing the following elements:23

I The teacher must be notified of the list of charges.
2. Adequate time must be provided for the teacher to prepare a

rebuttal to the charges.
3. The teacher must be given the names of witnesses and access to

evidence.
4. The hearing must bt. conducted before an impartial tribunal.
5. The teacher has the rigi,t to representation by legal counsel.
6. The teacher (or legal counsel) can introduce evidence and cross-

examine adverse witnesses.
7. The school board's decision must be based on the evidence and

findings of the hearing.
8. k transcript or record must be maintained of the hearing.
9. The teacher has the right to appeal an adverse decision.

Beyond these constitutional considerations; courts also enforce pro-
cedural protections conferred by state laws and local policies. These pro-
cedures often are more extensive than constitutional guarantees and
must be strictly followed. Examples of such requirements are: advising
probationary teachers of reasons for nonrenewal, providing detailed per-
formance evaluations prior to termination, notifying teachers of
weaknesses and allowing an opportunity for improvement before
dismissal, and providing nontenured teachers a hearing upon request.24
Failure to co reply with these state and local stipulations will invalidate
the school board's action.

Various elerrcnts of sdi of board eue process proceedings may be
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contested as inadequate; Questions arise regarding issues such as the
sufficiency of notice. impartiality of the board members; and the burden
of proof. The aspects of procedural due process that courts frequently
scrutinize in assessinF; the fundamental fairness t school board actions
are examirsed below.

Notice

Notice of charges is 4 minimum requireIh at of pronedural due pro-
cess. In general; a constitutionally adequate notice is a timely notice that
informs the teacher of specific charges and allows the teacher sufficient
time to prepare a response. Beyond the constitutional guarantees, state
laws and school board policies (local and state) usually impose very
specific requirements relating to form; timeliness; and content of notice.
In legal challenges; the adequacy of a notice is assessed in terms of
whether it meets constitutional requirements as well as adheres to state
laws and school board policies. Since failure to comply substantially with
mandated requirements will void school board action; careful considera-
tion must be given to specific elements of notice;

Timeliness of notice often is a contested element of due process. This
particular aspect of notice is strictly construed by most courts; When a
deadline for nonrenewal or dismissal is designated by statute; a school
board must notify a teacher on or before the established date; The fact
that the school board has set in motion notification (e.g., mailed the
notice) generally does not satisfy the statutory requirement; actual
receipt of the notice by the teacher is critical.25 For example, in a situa-
tion where a statutory deadline was April 30 and the notice was mailed
on April 29 but not received until May 2, notice was held to be inade-
quate.26 A teacher, however, cannot purposively avoid or deliberately
thwart delivery of notice ar -: then claim insu;' ;ency of notice.27

Issuance of a timely r. :e to probation teachers is imperative.
Although the probationa:y is nut titionally entitled to
reasons for n mrenewal, most tate require the school board to notify a
tea.c.?er by a certar, date of its decision to nonrenew. Failure to observe
this deadline may result in reinstatt.nent for an additional year or even
the granting of tenure in some jurisdictions.28 Generally, a school board
cannot assert that the terms of a teacher's contract waive the statutory
right to timely notice. However, in a Wyoming case; the state supreme
court held that a "one year only" clause in a te=cher's contract accom-
panied by a detailed; verbal explanation of the temporary nature of the
position ctmstituted sufficient notice of nonreappointment. The court
did caution that general use of the clause to circumvent the statutory
notice r- .-:t&ement wculd not be acceptable.2'

The or type of notice is usually delineated by state law. Courts
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generally have held substantial compliance with form requirements (as
opposed to strict compliance required for notice deadline) to be suffi-
cient. Under this review standard, the decisive factor is whether the
notice adequately informs the teacher of the pending action rather than
the actual form of the notice.30 For example, if a statute requires notifica-
tion by certified mail and the notice is mailed by registered mail or is
personally delivered, it substantially complies with the state require-
ment. The wording of a notice is assessed similarly. In an Arkansas case,
the state supreme court said that a notice to a teacher that stated You
will not be presented to the Board of Directors . . . for re-election for the
1980-81 school yea.:" was adequate to notify the teacher of nonrenewal.31
The teacher had claimed the notice was deficient because it did not
directly indicate nonrenewal as required by state law. Although substan-
tial compliance is the primary consideration regarding form, oral
notification will not satisfy the requirement of written notification.
However; if notice form is not identified in statute, any timely notice
that informs a teacher is adequare.32

While form and timeliness are important concerns in issuing a notice,
the primary consideration is the statement of reasons or charges for an
action. Nonrenewal of teachers requires simply notification that the
teaching contract will not be renewed for the following year unless state
or local restrictions require otherwise.

With termination of a tenured or nonprobationary teacher's contract,
however, school boards must bring specific charges against the teacher.
If the state law identifies vounds for dismissal, charges rrin-t he based on
the statutory causes. A teacher cannot be forced to derzud against vague
and indefinite chr,rges such as incompetency or neglect A luty. Notice
must include specific accusations to enable the teacher t* prepare a prop-
er defense. To illustrate, the Wyoming Supreme C+tii.! ity!nd a notice
that a teacher was using teaching methods that cora,,:s :th the
philosophy of the school board and administration to be {1^,x1 /a.Sr:Ifly
vague.33 Similarly, a federal district court found c.,nclusi , ;,t,..uctonts

identifying the teacher's need to improve and ways to improve ,,k; be in-
adequate notice.34 Finally, only charges identified in the notice can form
the basis for dismissal.

Hearing

In addition to notice, procedural due process requires an opportun;:y
to oc heard. Some form of a hearing is required before an individnal is
cleTzied of 2 property or liberty interest. Cou-ts hay c r prescribed in
detail tht to he frilowed in administrai've hearin,;s Basical-
ly, the fundamental ce-.--Atirutinnal requirement is lair play; that .; an
opportunity to licare 2. meaningful t.imc and in a meaningful man-
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ner. Beyond this general requirement; the specific aspects of a hearing
are influenced by the circumstances of the case; with the potential for
grievous losses necessitating more extensive safeguards; According to
the Missouri Supreme Court; a hearing; in general; should include a
meaningful opportunity to be heard; opportunity to state one's position,
opportunity to present witnesses; right to counsel, opportunity to cross -
examine witnesses; and access to written reports in advance of hearing.35
Implicit in these rudimentary requirements is the assumption that the
hearing will be conducted by an impartial decision maker and the deci-
sion will be based on the evidence presented. The following discussion
examines issues that may arise in adversarial hearings before the school
board.

Adequate Notice of Hewing. As noted, due process rights afford an in=
dividual an opportunity to be heard at a meaningful time This implies
that cuff ,:ient time is allowed between notice of the hearing and the
scheduled meeting. Unless a time period is designated by state law, the
school board can establish a reasonable time for the hearing. The length
of time provided may vary from situation to situation, depending on the
facts and circumstances. In a termination action, the school bipard would
be expected to provide ample time for the teacher to prepare a defense.
However, the burden is placed on the teacher to request additional time
if the length of notice is insufficient to prepare an adequate response. A
notice as short as two days was upheld as satisfYing due process where
the teacher participated in the hearing and did not object to the time or
request a postponement.% Similarly, a one-day notice was found not to
violate due process when the teacher did not attend the meeting to raise
objections.37 A teacher who participates fully in the hearing process or
waives the right to a hearing by failure to attend cannot later raise lack of
adequate time to invalidate the due process proceeding.

Waiver. Although a hearing is an essential element of due process; a
teacher can waive this right by refusing to attend a hearing or walking
out of a hearing.% If state law provides an opportunity for a hearing
upon the request of a teacher; failure to request such a hearing also con-
stitutes a waiver; In some states; a hearing before the school board may
be waived by an employee's election of an alternative hearing procedure
such as a grievance mechanism. A Pennsylvania: school board was not
r:quired to provide a school employee a hearing in addition to the ar-
bitration proceeding he had selected. In this case the Third Circuit
Court of Appeals held that either a hearing before the school board or ar-
bitration under the collective bargaining agreement met the constitu-
tional requirements of due process.

impartiality of the School Hoard. One of the central questions raised
regarding hearings is the impartiality of the school board as a hearing
body. This issue arises !recause school boards often perform r.nultiple
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functions in a hearing; they m y investigate the allegations against a
teacher, initiate the proceedings, and render the final judgment.
Teachers have contended that such expansive involvement violates their
right to an unbiased decision maker. Generally, case law has rejected the
idea that combining the adjudication and investigation functions violates
due process rights.40 As such, prior knowledge of the facts does not dis-
qualify school board members. Similarly, the fact that the board makes
the initial decision to terminate employment does not render subsequent
review impermissibly bias6d. Neither is a hearing prejudiced by a
limited, preliminary inquiry to determine if there is a basis for ter-
minating a teacher. The Colorado Supreme Court noted that since hear-
ings are costly and time-consuming, a preliminary investigation to
determine the need for school board action may save time as well as
potential embarrassment: 41

The U;S; Supreme Court firmly established that the school board is a
proper review body to conduct dismissal hearings in Hortonville Joint
School District v: Hortonville Education Association.42 In the Hurtonville case
the Supreme Court held that a school board's involvement in collective
negotiations did not disqualify an impartial hearing board in the
subsequent dismissal of striking .....achers. The Court noted:

A howing that the Board was "invoh ed" in the events preceding this deci-
sion, in light of the important interest in leaving with the Board the power
given by the state legislature, is not enough to overcome the presumption
of honesty and integrity in policymakers with decision - making power;43

Although the school board is the proper hearing body; specific bias on
the part of the board or its members is constitutionally unacceptable. A
high probability of bias can be shown to exist if a board member 'Las a
financial or personal interest in the outcome of the hearing or if a board
member has suffered personal abuse or criticism from a teacher; Several

cent cases illustrate instances of unacceptable bias; For example; the
Alabama Supreme Court invalidated a teacher termination hearing for
"intolerably high bias" created by a school board member's son testifying
against the teacher.** The son had been the target of personal abuse by
the teacher. Iii a Tenth Circuit case, bias was shown to exist when one of
the board members had campaigned to remove the superintendent from
his position, and two other board members had made unfavorable
statements to the effect that the superintendent "had to gn."45 The Iowa
Supreme Court concluded that a school board's role of "investigation, in-
stigation, prosecution, and verdict rendering" denied a teacher an im-
partial hearing, since in reaching a decision, the only evidence the board
had to call on was its own personal knowledge of the case because there
Avg:re nu witnesses.** Other instances of potential bias would include
school board membirs testifying as witnesses, prior announcements by
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board members of views and positions showing closed minds, and board
members assuming adversarial or prosecuting roles.47

Unless bias clearly can be demonstrated, as in the aforementioned
cases, the school board will be deemed an impartial decision maker; To
disqualify the board or a particular board member; a teacher has the
burden of shoWing specific bias, not merely potential for bias. However,
School boards are not required to submit their members to examination
and interrogation for potential bias. This examination, which is an
aspect of judicial proceedings, is usually not available to interrogate
memberS of administrative hearing bodies. A Pennsylvania court, in re-
jecting such a request, stated that; "The administrative process should be
Speedy, cheap and simple; keeping the role of lawyers to a minimum
necessary to achieve fairness."48 Further; the court noted that even if it
Were shown that board members had prior kilsmledge or views, It would
not affect the fairness of the hearing.

Evidence. Under teacher tenure laws, the burden of proof is placed on
the school board to show cause for dismissal. This burden requires the
board to produce substantial evidence to justify dismissal. Generally, the
standard of proof applied to administrative bodies is to show a "pre-
ponderance of evidence." More stringent reviews such as the "clear and
convincing standard" and the "beyond a reasonable doubt standard" are
inappropriate: Proof by a preponderance of evidence simply indicates
that the majority of the evidence supports the board's decision. If the
board fails to meet this burden of proof, the decision will not be upheld
by the judiciary. For example, the Nebraska Supreme Court; in over-
turning a school board's diSmiisal decision, concluded that dis-
satisfaction of parents and school board members war not sufficient
evidence to substantiate claims of incompetency of a teacher who had
received above-average performance evaluations during her entire term
of employment:0

In nonreneWals, of course, the burden of proof is placed on the
teacher challenging the board's decision to show that the board's action
was based on impermissible reasons. As noted earlier; the teacher must
establish that constitutionally protected conduct is a substantial or
motivating factor in nonrenewal; and then the burden shifts to the board
to ShoW by a preponderance of evidence that it would have reached the
same_ decision in the absence of the protected activity.5"

The objective of school board hearings is to ascertain the relevant
facti of the situation.5I In the school setting, hearings are not en-
cumbered by technical; judicial rules of evidence; However, evidence
introdticed should be relevant; related to the charges, and well docu-
mented. Only evidence presented at the hearing can be the basis_ for the
board's decision. Unlike formal judicial proceedings, hearsay evidence is
generally admissible in administrative hearings. Courts have held that



such evidence provides the backgrou r for understanding the
situation.52 While comments and coil. . r parents have been con-
sidered relevant, hearsay statements 3 'lc:lents have been given little
Weikht.53

Findings and Decisions. At the conclusions of tf..P Clearing, the board
must make specific findings of fact. A wr: ue. rep, z the findings on
which the board based its decision is essential. `4. it Elates require such
a record, and most federal and state courts im, JS, the requirement.
Without a report of the findings of fact; aprr. ...te 2 iministrative or
judicial review would be impeded. The Minnesc t .supreme Uourt iden-
tified several problems that might occur win judicial review :n the
absence of dear findings of fact: Specifically; th, court noted:

Without findings of fact; the trial court [has] no way cc knowing upcti
which of the four charges the school board based its d If the trim
court were to review the merits of the case without finCngs of tact, there
would be no safeguard against judicial encroachment rn the school board's
function since the trial court might affirm on a charge rejected by the
school board.54

Similarly; the Oklahoma Supreme Court held that n icobat io:iary
teacher entitled to a hearing by state law also is entitled to be told why
the board reached its decision. 55 The court admonished that "an 3sence
of required findings is fatal to the validity of administrative
even if the record discloses evidence :o support proper findings.' 56 The
findings of fact do not have to be issued in technical legal langtiagt. but
simply in a form that explains the reasons for the actiom

Related to the necessity of enumerating findings of fact is the school
board's duty to vote on the specific charges brought against the teacher.
A teacher has the right to know the charges the board relied on in
reaching an adverse employment decision.57 Additionally, the board's
record must indicate the evidence supporting its decision.

Post-Termination Hearings. Generally, a post-termination hearing does
not satisfy constitutional due process requirements in dismissals for
cause. An Arkansas federal district court summarized the inherent ineq-
uity of such hearings:

The very purpose of procedural protection is the tempering of the decision
process to help insure fairness, and fairness demands that competing in-
terests be represented before the decision maker on as equal a footing as
circumstance permits. The individual who is the object of the proposed
governmental action should not have to bear the handicap of overcoming
the inertia of the status quo; he should not bear the burden of persuading
the decision maker to reverse a fait accompli unless the proponent of the
action can show specific; valid; and appropriate reasons for precipitous;
prehearing action.58
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Unless extenuating circumstances justify immediate action; a hearing
must occur prior to the termination decision. Circumstances involving
severe disruption to the educational process or threat to the health and
safety of students could necessitate prompt action. Ordinarily, even
under these conditions, teachers should be suspended v. r pay pending
the final decision to terminate.59

Remedies for Violation of Due Process Rig ?its

An element of due process is the right to appeal an adverse decision of
an administrative body to a higher authority such as a court of law. The
legal cases cited in this chapter illustrate the variety of issues appealed to
courts on procedural grounds. Several points are Important to note
regarding judicial review. First, courts generally will not interject
themselves into school board review proceedings until all aspects of the
administrative appeal process have been exhausted. A teacher alleging
denial of due process must first use established administrative pro-
cedures prior to resorting to judicial review. Second, in reviewing
teacher termination actions; the judiciary does not substitute its judg-
ment for that of the school board. Rather, courts examine cases to deter-
mine if the school board failed to accord the teacher procedural
protections, impaired substantive constitutional rights; or was arbitrary
and capricious in its decision. If upon r..-view it is found that protected
rights have been violated; courts attempt to redress the wrong by fram-
ing an appropriate remedy.

Judicial remedies for the violation of procedural due process rights in
employment terminations may include award of compensatory and pu-
nitive damages, reinstatement to the former position, and attorney's
fees. The specific nature of the award depends on individual state
statutory provisions and the discretion of courts. State laws often iden-
tify damages that may be recovered or place limitations on types of
awards. Unless state provisions restrict specific remedies, courts have
broad discretionary power to formulate equitable settlements.

Under Section 1983 of the Civil Rights Act of 1871, both school
board members and school boards are liable for payment of damages to
teachers when constitutional rights such as due process are violated. In-
dividual school officials may claim qualified immunity for actions taken
in "good faith"; however, disregard of constitutionally protected rights or
impermissible motivation may demonstrate a lack of good faith. While
board members possess a certain degree of immunity, school boards are
not protected against liability, even if their employees have acted in good
faith. The Supreme Court's interpretations of Section 1983 in recent
years have expanded significantly the likelihood of teachers recovering
damages from school systems, and therefore more and more teachers are
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turning to federal courts for restitution.60
Monetary damages may be extensive for procedural violations if a

teacher is able to demonstrate substantial losses. A Delaware federal
district court cited earlier illustrates the factors considered by courts in
ordering relief.61 The federal district court found that a principal; who
had been assured of contract renewal if his performancewas satisfactory;
was entitled to due process before termination of employment; The
failure of the school board to provide procedural protection resulted in a
judgment against the board and its members. The court held that the in-
jured individual_should be compensated for lost salary; out-of-pocket ex-
penses, physical and mental stress; and injury to reputation in the
amount of $51,000. In addition to the compensatory damages to repay
the principal for harm inflicted by the board; the court found that
punitive damages were appropriate. The sole purpose of punitive
awards is to deter school board members and others from committing
similar offenses in the future; but unless evidence indicates gross
disregard of protected rights, extraordinary awards will not be
imposed.62 In this case; a jury award of $77,500 was found to be ex-
cessive and was reduced to $7;750. Further, the court ordered reinstate=
ment of the principal and expungement of personnel records.

Types of remedies awarded by courts will depend on the protected in
serest impaired. While reinstatement generally is ordered when property
rights are at stake; it is not appropriate for the impairment of a liberty
interest since no right to continued employment existed. Ordinarily a
successful liberty claim would require only an opportunity to clear ones
name. However, the Tenth Circuit Court of Appeals noted that
reinstatement is not absolutely foreclosed if a teacher can prove that he
or she would have been retained had full procedural due process been
provided.63 But the court did note that with the problems of proof, the
probability of success was remote._

Atto-neys' fees are not automatically granted the teacher who prevails
in a lawsuit, unless authorized by state or federal laws. Although some
state courts may exercise discretion in awarding attorneys' fees; general-
ly fees are dependent on statutory authorization. At the federal level,
however, Congress's, enactment of the Civil Rights Attorneys' Fees
Award Act in 1976_ gives federal courts discretion to award fees in civil
rights SuitS.m Receipt of fees at either state or federal level requires the
teacher to be the prevailing party.

Guidelines for Developing Due Process Procedures
Termination of a teacher's employment may involve both state and

federal rights. State tenure laws identify specific employment rightS,
while the federal Constitution ensures that a teacher will be provided
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procedural due process if a property or liberty interest exists in employ-
ment. Below are some broad guidelines to assist school officials in the
development of due process procedures.

I. Due process procedures should be established locally for the
dismissal and nonrenewal of teachers. Procedures should delineate when
due process will be given, specific rights of teachers, and elements of due
process.

2. Procedural policies adopted by the school board must not conflict
with state requirements.
3. Although the school board is not required to provide reasons for

nonrenewal, the board policy should identify impermissible grounds for
nonrenewal. These grounds would include violation of substantive con-_
stituoonal rights; arbitrariness or capriciousness of school officials; and
discrimination involving race, sex; and religion.
4. School board policies should not enumerate specific reasons for

nonrenewal or denial of tenure but should include general criteria for
evaluating teaching performance for reappointment and tenure.
5. A nontenured teacher may be terminated at the end of a contract

period without cause; as long as the termination is not for an imper-
missible reason.
6. Procedures should allow a teacher an opportunity for a conference

with the board when termination is based on allegedly impermissible
reasons.

7. If reasons for nonrenewal are given to a teacher; they should be
communicated in a confidential manner to avoid damage to the teacher's
reputation or future employment opportunities.
8. A tenured teacher may be dismissed only for causes specified in

state law and must be provided full procedural due process.
9. Procedural policies should address form and timeliness of notice;

scheduling of the hearing, and conduct of the hearing..
10. Full procedural rights in a dismissal hearing must include represen-
tation by counsel, presentation of evidence and witnesses, examination
and cross-examination of witnesses, report of findings of facts, decision
based on evidence, and a record of the proceeding.

Footnotes

I. For a discussion of dismissal grounds, see Martha M. McCarthy and Nelda
H. Cambron, Public School Law: Mather's' and Students' Rights; Chapter 5.
(Boston; Mass.: Allyn and Bacon; 1981).

2. 408 U.S. 564 (1972).
3. 408 U.S. 593 (1972).
4. 408 U.S. 564, 575 (1972).
5. 408 U.S. 593; 600 (1972).

101 94



6: Mt. Healthy City School Dist. Bd. of Etic. v. Doyle, 429 l .S. 274 (1977).
7. See Chapter 3 for a discussion of substantive due process rights.
8. See, e.g. , Longarzo v. Anker; 578 F.2d 469 (2d Cir. 1978); Buhr v. Buffalo

Puh. School Dist. No. 38, 509 F.2d 1196 (8th Cir; 1974);
9. Schreffier v. Board of Educ. of Delmar School Dist., 506 F. Supp. 1300 (D.

Del: 1981).
10. See Robertson v. Rogers; 679 F.2d 1090 (4th Cir. 1982).
11. See Perkins v. Board of Dir., 686 F.2d 49 (1st Cir. 1982).
12. Haimeiwitz v. University of Nevada, 579 F.2d 526, 528 (9th Cir. 1978).
13: Harris v. Arizona Bd. of Regents. 528 F. Supp. 987 (D. Ariz. 1981).
14. Bishop v. Wood; 426 U.S. 341, 345 (1976).
15. Codd v. Velg^r; 429 U.S: 624 (1977); Bishop v. Wood, 426 U.S. 341

(1976); Paul v. Davis, 424 U.S. 693 (1976);
16. Moore v. Otero, 557 F.2d 435 (5th Cir. 1977).
17: Robertson v. Rogers, 679 F.2d 1090 (4th Cir. 1982); Longarzo v. Anker,

578 F.2d 469 (2d Cir: 1978); Buhr v. Buffalo Pub. School Dist. No. 38, 509
F.2d 1196 (8th Cir. 1974).

18. Beitzell v. Jeffrey, 643 F.2d 870, 879 (1st Cir. 1981).
19. Gray v. Union Cty. Intermediate Educ. Dist., 520 F.2d 803, 806 (9th Cir.

1975):
20. Robertson v. Rogers; 679 F.2d 1090 (4th Cir. 1982); Vanelli v. Reyn-oldi

School Dist. No 7, 667 F.2d 773 (9th Cir. 1982); Dennis v: S & S Consbl.
Rural High School Dist., 577 F.2d 338 (5th Cir. 1978); Lombard v. Board
of Edue. of City of New York, 502 F.2d 631 (2d Cir. 1974); Bomhoff v.
White; 526 F. Supp: 488 (D. Ariz. 1981).

21. Gray v. Union Cty. Intermediate Educ. Dist.; 520 F.2d 803 (9th Cir.
1975); BomhOff v. White, 526 F. Supp. 488 (D. Ariz; 1981); Harris v.
Arizona Bd. c,F Regents, 528 F. Supp. 987 (D. Ariz. 1981).

22; Mathews v. Eldridge, 424 U.S. 319 135 (1976).
23. This chapter focuses on procedural pi,.:ction required in the termination of

teacher employment. However; it should be noted that other school board
decisions may impose similar constraints on decision making. For example;
transfers, demotions, or mandatory leaves may violate a protected interest.
For an example, an Ohio court found that the transfer of a tenured teacher
from a regular classroom position to a position as a permanent itinerant
substitute violated the teacher's due process rights; Mroczek v: Board of
Educ. of Beachwoid City School Dist., 400 N.E.2d 1362 (C. P. Ohio 1979);
see also Dunsanek v. Hannon, 677 F.2d 538 (7th Cir. 1982), cent. -denied, 103
S. Ct. 379 (1982); Stewart v. Pearce, 484 F.2d 1031 (9th Cir. 1973); OttO v.
Davie, 110 Cal. Rptr. 114 (Cal. App. 1973): Adverse employment decisions
involving nonrenewal and reduction in force (RIF) usually will not require
the extensive procedures outlined. Nonrcnewal issues are discussed in this
chapter but for a discussion of procedural due process required for RIF, see

Chapter 9, and Robert 8: Phay, Redrication in Form Legal Issues and Ricom-
ntindid Polity (Topeka, Kans.: National Organization on Legal Problems of
Education, 1980).

24: Set, e.g., Mt v. Flanigan, 294 S.E.2d 189 (W. Va. 1982); Maxwell v.
Southside School Dist:, 618 S.W.2d 148 (Ark. 1981); Trimboli v. Board of

95 1 02



Educ. of Wayne Cty., 280 S.E.2d 686 (W. Va. 1981); Miller v. Indep.
School r ist. No. 56, 609 P.2d 756 (Okla. 1980); Lehman v. Board of Educ.
of City School Dist:; 439 N:Y:S:2d 670 (Sup: Ct: App: Div: 1981):

25. This general rule of actual receipt of notice would not apply; of course; if a
statutory provision indicated othcr means of satisfaction, such as requiring
the notice to be postmarked by the U.S. mail by a certain date. See Andrews
v. Howard; 291 S.E.2d 541 (Ga: 1982):

26. State ex ret Peake v: Board of Educ: of South Point Local School Dist:; 339
N.E.2d 249 (Ohio 1975); see also School Dist. RE-11J, Alamosa Cty. v.
Norw6cd, 644 P.2d 13 (Colo. 1982).

27. Stollenwerck v. Talladega Cty. Bd. of Educ., 420 So. 2d 21 (Ala. 1982);
Ledbetter v. School Dist: No: 8; 428 P.2d 912 (Colo. 1967):

28. Lipka v. Brown City Commun. Schools; 271 N.W.2d 771 (Mich: 1978);
Board of Trustees of Nogales Elementary School Dist. v. Cartier, 559 P.2d
216 (Ariz. App. 1977).

29: Borman v: Sweetwater Cty. School Dist. No. 2, 627 P.2d 1364 (Wyo.
1981):

30. Andrews v. Howard; 291 S.E.2d 541 (Ga. 1982); People ex ref; Head v:
Board of Ethic. of Thornton Fractional Twp. South High School Dist., 419
N.E.2d 505 (III. App. 1981). But see Hoymc v. ABC School Dist., 165 Cal.
Rpm 737 (Cal: App. 1980):

31. Allred v. Little Rock School Dist.; 623 S:W:2d 487 (Ark: 1981).
32. Griffin v. Galena City School Dist., 640 P.2d 829 (Alaska 1982).
33. Board of Trustees, Laramie Cty. School Dist. No 1 v. Spiegel, 549 P.2d

1161 (Wyo. 1976); see also State ex rel. Franceski v. Plaquemines Parish
School Bd.; 416 So: 2d 150 (La: App: 1982); Lee v: Board of Educ: of City
of Bristol; 434 A.2d 333 (Conn. 1980).

34. Wagner v. Little Rock School Dist., 373 F. Supp. 876 (E. D. Ark. 1973).
35. 'Gaiter v. Orchard Farm School Dist., 541 S.W.2d 550 (MO. 1976).
36: Ahern v. Board of Educ. of School Dist: of Grand Island, 456 F.2d 399 (eth

Cir: 1972):
37. Birdwell v. Hazelwood School Dist., 491 F.2d 490 (8th Cir. 1974); see also

Crane v. Mitchell Cty. Unified School Dist. No. 273, 652 P.2d 205 (Kan.
1982).

38: Birdwell v: Hazelwood School Dist:; 491 F:2d 490 (8th Cir: 1974);
Ferguson v. Board of Trustees of Bonner Cty. Unified School Dist: No: 82;
564 P.2d 971 (Idaho 1977); Crane v. Mitchell Cty. Unified School Dist.
No 273, 632 P.2d 205 (Kan. 1982). But refusal of a teacher to participate in
a post-termination or "after the fact" hearing did not constitute a waiver of
due process rights: See Wertz v: Southern Cloud Unified School Dist.; 542
P.2d 339 (Kan. 1975).

39. Pederson v. South Williamsport Area School Dist., 677 F.2d 312 (3d Cir.
1982), cert. drilled 103 S. Ct. 305 (1982); see also Jones v. Moms, 541 F.
Supp: 11 (S.D. Ohio 1981), cfd; 102 S. Ct: 1699 (1982):

40. See Withrow v: Larkin; 421 U.S. 35 (1975):
41. Weissman v. Board of Educ. of Jefferson Cty., 547 P.2d 1267 (Colo. 1976);

see also Ferguson v. Board of Trustees, 564 P.2d 971 (Idaho 1977); Griggs v.
Board of Trustees of Merced Union High School Dist., 389 P.2d 722 (Cal.
1964):

910 6



42; 426 U.S. 482 (1975);
43. Id. at 496-97.

Greenberg v. Alabama State Tenure Comm'n, 395 So. 2d 1000 (Ala. 1981).
However, another court said that a board memb-er's wife being a principal
objector to the teacher did not deny the teacher a fair and proper hearing.
Danroth v. Mandaree Pub. School Dist. No; 36; 320 N.W.2d 780 (N;D:
1982).

45. Staton v. Mayes, 552 F.2d 908 (10th Cir. 1977), cert. denied, 434 U.S. 907
(1977). But see Welch v. Barham, 635 F.2d 1322 (8th Cir. 1980).

46. Keith v; Community School Dist: of Wilton, 262 N.W.2d 249; 260 (Iowa
1978).

47 . See generally Withrow v. Larkin, 421 U.S. 35 (1975)
48. Graham v. Mars Area School Dist., 415 A.2d 924, 926 (Pa. Commw.

1980).
49. Schulz v. Board of Educ of the School Dist, of Freemont; 3I5 N. W.2d 633

(Neb. 1982).
50. See text accompanying Note 6 supra.
51. See generally Alabama State Tenure Comm'n v. Tuscaloosa Cty. Bd. of

Educ.; 401 So; 2d 84 (Ala. App. 1981); Doran v. Board of Educ. of Western
Boone Cty. Commun. Schools; 285 N.E.2d 825 (Ind; App; 1972);

52. Fay v. Board of Dir. of North-Linn Commun. School Dist., 298 N.W.2d
345 (Iowa App. 1980); Vorm v. David Douglas School Dist., 608 P.2d 193
(Ore. App. 1980); Baxter v. Poe, 257 S.E.2d 71 (N.C. App. 1979), cm.
denied, 259 S.E.2d 298 (N.C. 1979).

53. Hollingsworth v. Board of Educ., 303 N W.2d 506 (Neb 1981).
54. Morey v. School Bd. of Indep. School Dist. No. 492, 128 N.W.2d 302; 307

(Minn. 1964).
55. Jackson v. Independent School Dist. No. 16, 648 P.2d 26 (Okla. 1982).
56. Id. at 31.
57. See State ex rel. Franceski v. Plaquemines Parish School Bd., 416 So. 2d 150

(La. App. 1982).
58. Wagner v. Little Rock School Dist., 373 F. Supp. 876, 882 (E.D. Ark.

1973).
59. Vanelli v. Reynolds School Dist. No. 7; 667 F.2d 773 (9th Cir. 1982);

Crane v. Mitchell Cty. Unified School Dist. No 273, 652 P.2d 205 (Kan.
1982); Wertz v. Southern Cloud Unified School Dist. No 334, 542 P.2d
339 (Kan. 1975).

60: &-e Maine v. Thiboutot; 448 U.S:1 (1980); Owen v. City of Independence,
445 U.S. 622 (1980); Monell v. Department of Social Services of the City of
New York, 436 U.S. 658 (1978).

61. Schreier v. Board of Educ. of Delmar School Dist., 506 F. Supp. 1300 (D.
DeI; 1981):

62. The Supreme Court held in City of Newport v Pesci Concern; 453 U.S. 247
(1981), that punitive awards cannot be assessed against bodies such as
school boards.

63. McGhee v. Draper, 639 F.2d 639 (10th Cir. 1981).
64; 42 U:S;C; S 1985 (1976);

97 1 0.4



V-

5
Collective Bargaining Issues in

PUblie &hoot Employment
Hugh D. Jascourt

It is difficult to generalize about collective bargaining in public
education because it is such a dynamic process. Its focus changes as rela-
tionships change and as different prioritieS arise. Currently, for exam-
ple, fiscal crises in school districts and declining enrollments permeate
most collective bargaining relationships. Because of the depressed
economy, the political climate is unfavorable to unions in general; and
because school systems are the largest category of local expenditures of
public funds, the political climate is unfavorable to teacher unions in
particular. As a result of these and other factors, public attitudes will
affect the goals and positions of public employers. In turn collective
bargaining is directly affected.

It is also difficult to make geoeralizations about collective bargaining
in public school employment. Only 31 states have laws authorizing col-
lective bargaining, and few of these laws are alike.I Some cover all public
employees; some cover just teachers. A further complication is the varie-
ty of administrative and legal structures that enforce collective bargain-
ing rights and obligations. Nevertheless; collective bargaining by
teachers does exist in every state regardless of the euphemism applied to
it. In states such as Ohio; which has no statute sanctioning collective
bargaining; those unions with exclusive recognition sometimes exercise
more power and obtain stronger enforcement of their rights by the
courts than their counterparts in states that have statutes authorizing

Hz* Ascourt is director of the Public ErrifttOprient RelettiOni Research Initithie,
Washington; D. C
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collective negotiations. Despite these differences, a considerable degree
of consensus has evolved throughout the states. Nevertheless, one should
be familiar with local law and decisions pertaining to it in order to apply
accurately any generalization to specific local circumstances. Also; keep
in mind that decisions from other states are frequently argued as prece-
dent and often may have that effect in cases of initial impression or even
modification of previously judge7made law in a particular state.

This chapter will highlight the major features of the law as it has
evolved to this point, identify trends; and speculate on future issues:

Constitutional Issues

Until recently the primary issues in public sector labor relations in-
volved constitutional rights. In fact, more often than not a lead case
involved public education, with school boards invariably one of the par-
ties.

The seminal cases were both decided in 1968. In McLaughlin v. Tilen-
dis the Seventh Circuit Court of Appeals held that the First Amendment
protected the right of teachers to engage in union organizing activity;2

and in Pi ering v. Board of Education the Supreme Court delineated the
narrow limits a school board as an employer could place on its em-
ployees; particularly with regard to public criticism of the employers
For many years the major cases and major issues were expressed in con-
stitutional terms, culminating in 1979 with Abood v. Detroit Board of
Education in which the Supreme Court upheld the constitutionality of the
agency shop in school districts, giving the union exclusive recognition as
in the private sector model Specifically, the Court ruled that the union
could collect service fees from teachers who were not members of the
union.

Thereafter, the courts became increasingly reluctant to deal with
constitutional issues involved in labor relations cases. For example, in a
1978 case in Ohio the federal district court complained:

[Was case presents the all- too- familiar situation in which a dispute;
commonplace in the private sector, becomes constitutional litigation by
virtue of the fact that a public employer [the school board) is involved,
rather than private entities, and the [plaintiff is] therefore, able to turn a
problem of labor relations into a constitutional issue.s

Today, the "larger" issues are seldom raised. Instead, attention tends
to be directed at the collective bargaining process itself, with the excep-
tion of cases involving affirmative action, the impact of seniority on
reductions in force, contractual provisions affecting maternity leave, or
the looming issue of "comparable worth." Plaintiffs are no longer trying
to create due process or other constitutional rights applicable to labor
relations :6 Perhaps this is so because of a perception by unions that there
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is not presently a receptive judicial climate. It may also be due to the
general acceptance of the doctrine that the state as an employer cannot
ask an employee to surrender a right he or she would otherwise be enti-
tled to as a private citizen. Individual rights are most likely to be
diminished by attacking the principle that constitutional rights are in-
volved when the government takes action with respect to an employee;
Taking its place will be the theory that "governmental action" is not in-
volved when government, as an employer, deals with its employees in a
manner that does not affect their rights as private citizens and allows a
public employer rights comparable to a private employer dealing with its
employees.

The issues in labor relations in the near future will deal with specific
problems and are less likely to have effect on the entire body of constitu-
tional law. One recent battleground has been the role of the exclusive
representative with regards to free speech, as in the right to use a school's
internal mail system. Commonly, the exclusive representative nego-
tiates a contractual provision to preclude competing unions from such
use. The Sixth Circuit Court upheld the constitutionality of such a
policy as rationally related to the goal of preserving labor peace within
the school system.? However; the Seventh Circuit Court viewed such a
policy as unconstitutional; explaining that, because limitation of speech
on the basis of its content or on the basis of the identity of the speaker
usually requires rigorous judicial scrutiny, there must be a compelling
state interest for such limitation. In other words; it was not enough for
the limitation to be merely rationally related to a legitimate state in-
terest. The court found no clear proof that the incumbent union's execu-
tion of its duties would be significantly impaired by permitting access to
the school's mail system, and that claims of substantial disruption
amounted to mere speculation; therefore, disparate access to com-
munication channels (as distinguished from other rights such as dues
checkoff) could not be justified." The Supreme Court overturned the
Seventh Circuit Court on the basis that the school mail system is not a
public_ forum and that the access policy, based on the union's status as
exclusive representative, is constitutionally permissible since it is a
reasonable means of ensuring labor peace. In short, exclusive recogni-
tion was a sufficient distinction."

The issue of whether a union may waive the constitutional rights of
those it represents is another issue on the horizon. In one case a federal
district court ruled that teachers could waive their academic freedom
through a collective bargaining agreement and, as a consequence, the
school board could ban books it otherwise could not prohibit. in
However, on appeal the Tenth Circuit Court held that the waiver was
not clear and express enough and that the school board could exclude the
books in contest on other grounds.11 There have been a few other cases
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establishing such a waiver; but the union's authority to do so is less than
clear and is likely to be challenged; 12

In a case involving termination of a teacher; the plaintiff claimed that
one of the employer's reasons for termination was the plaintiffs exercise
of free speech; which is protected under the First Amendment. In ruling
on this case; Alt. Healthy City School District Board of Education v. Doyle,11
the Supreme Court held that the teacher could not be reinstated unless it
was shown that his discharge would not have occurred unless the board
desired to penalize the teacher for his exercise of free speech. The Court
explained that an employee should not be able to shield himself from
discipline by raising as a defense that one of the employer's reasons was
improper. Borrowing from the Alt. Healthy context, the National Labor
Relations Board subsequently applied a like test to unfair labor prac-
tices, changing its past policy of allowing one bad reason to taint all
other reasons or defenses.' The latter test had been commonly used by
state public employment relations boards. Now there is a question
whether states will follow the NLRB's new policy, and also the question

which has yet to be settled in the private sector of where the burden
of proof resides once the existence of mixed motives has been estab-
lished.

If the future brings no significant additions to the number of states
sanctioning collective bargaining for public employees and if some of the
current states with skeletal sanctioning laws do not amplify their
statutes, with a change in political climate the Supreme Court's decision
in National League of Cities v. Useryi5 undoubtedly will be reexamined and
will become a pressing legal issue; The Supreme Court scuttled what
had appeared to be almost a certainty: the passage of a national public
sector law; Its decision held that Congress lacked the constitutional
power to apply the Fair Labor Standards Act to state and local govern-
ments: However; the case was decided by a narrow 5-4 majority, and
the decision may be subject to review and modification in later cases.
The basic proposition in Usery was that Congress "may not force directly
on the states its choices as to how essential decisions regarding the con-
duct of integral government functions are to be made." 16

The key word in the above quote is "force." The word takes on added
meaning when it is realized that in order for municipalities to take over
private transit companies and to receive federal funds under the Federal
Urban Mass Transportation Act, the municipality must comply with
certain labor law requirements. Thus far, the courts have held that such
a requirement is not unconstitutional since a locality is not compelled to
Seek federal funds and, therefore, participates at its own option.17 The
obvious question is whether it would be constitutional to condition
receipt of revenue sharing upon public sector labor relations re-
quirements or whether the reliance on federal funds de facto forces a
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choice on state governments with regard to the conduct of integral
government functions. The answer may be one of the most hotly de-
bated topics of the decade and may indicate how the future of nationally
established labor relations standards will affect public education.

Authority to Bargain in Absence of Statute

For many years there had been debate as to whether a state or
municipal jurisdiction could engage in collective bargaining with a
representative of its employees when there was no express statutory
authority to do so. Now, in most states without statutory authorization,
the courts have accepted that by virtue of the power to "do business" or
the power to hire teachers and to fix their salaries, a school board has the
authority to engage in a collective bargaining relationship. 18

In these states there is no compulsion to negotiate; there are only
voluntary arrangements. As a corollary, there is no enforcement ma-
chinery, since, in effect, there are no obligatory rights. However, courts
in these states are prone to fill the void. For example, in Ohio there is no
statute authorizing negotiations, but there is a law prohibiting public
employee strikes. A court enjoined a strike by teachers, but went beyond
and required the school board to enter into an oral contract it reached
with the union but later refused to sign and execute.19

Where collective bargaining exists due to union power rather than
statutory right; only the strongest unions have obtained recognition.
Due to such strength; they often possess power and contractual rights
beyond what a statute would accord. Difficulties are likely to be faced in
the future when new state laws preserve such bargaining and contract
rights and privileges but do not grant such rights and privileges to
others. In fact; the existence of such prior rights and privileges
sometimes results in broader rights for unions than otherwise would
have been probable;

Recognition of Unions and Representation Questions

Generally, in the private sector unions have been accorded recogni-
tion to represent smaller employee units than is permitted in the public
sector. Although larger units are characteristic of the public sector, the
extent to which fragmentation should be allowed to exist continues to be
an issue. Because a governmental employer usually has larger and more
diversified groups of employees, it would be faced with both cost and ad-
ministrative problems if it had to bargain with separate units of
employees represented by different unions. However, homogeneity of a
bargaining unit may help to promote stability; and a union may have
difficulty in representing workers who do not share the same goals or
aspirations. Also, when a smaller group of workers is swallowed up by a
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larger group; the smaller group may have difficulty in obtaining mean-
ingful representation:

In most school districts professional education employees are in a
single unit; even if they are noninstructional. Similarly, most nonprofes-
sionals are lumped into one or two units. In addition, there has been a
tendency to add other employee groups to these already large units. Two
recent cases in Pennsylvania are illustrative. In one case the state's in-
termediate court upheld the addition of SubStituteS, whO were certified
i.-Jachers employed on a full-tithe basis, to the existing bargaining unit of
teachers:2o In another case the court sustained the inclusion of support
personnel from the school's adult education program in the unit of sup-
port personnel serving the regular secondary program Questions to be
faced in the future include how far these accretions will be permitted to
go and will the courts _reexamine the inclusion of occupational groups
such as librarians, guidance counselors, or nurses in teacher units:

A far larger problem _looms as the result of hybrid arrangements be-
tween private and public employers, multiple public employers; or
different levels of governmental employers designed to achieve efficiency
as a result of fiscal constraints. For example; a Maine bus company was
held to be acting On the behalf of the school district because of the degree
of control the diStrict maintained over the details of the work to be per-
formed. The school district supplied the bases to the company, which
could be used only for transportation of city school children. Further,
the itheitil diStrict remained responsible for compliance with state and
federal regulations pertaining to equipment on buses, retained veto
power over the hiring of any school bus driver; and supplied all gasoline
to operate the buses; 2 The NLRB appears to be applying a Similar
degree-of-control test: However; in noneducatiOn cases, other factors,
such as monetary control, have been used to determine who is thepublic
employer: The result sometimes has been a finding that there are co-
employers.23 If state governments or state boardS of edikation continue
to assume a greater role in financing public ethiCatibn or in imposing re-
quirements on local education, the identity of the employer can be a
critical issue to unions that wish to negotiate on major decisions not con-
trolled by the local school board.

An off-shoot of these hybrid arrangements is the difficulty of deter-
mining who are employees. For example, are interns, who teach in a
school district for no more than one term and receive a stipend of
$2,000, employees when they continue to be registered as college
students and pay tuition, althciiigh their sole academic responsibility is
their internship? Such a case occurred in Wisconsin where the court held
that the interns were employees of the school district under the states
collective bargaining statute, but Were placed in a bargaining unit apart
from the regular teachers due to their short-term appointments and their
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expectations to be hired elsewhere.24 As job sharing and other ar-
rangements, such as private sector employees teaching in public schools
for specified durations, continue to develop, the determination of who is
an employee will become even more critical.

Another issue in public sector collective bargaining is differences of
opinion concerning who is a supervisor or a management official. In the
private sector, managerial employees have no statutory rights, although
an employer can voluntarily accord recognition to a union that repre-
sents them. In the public sector, employers seldom are given any choice.
Either supervisors are excluded, are mandatorily included in an existing
unit, or are represented in a separate unit. There is a further division of
opinion as to whether administrators are also supervisors. Frequently,
the state statute supplies these answers, or sometimes a state public
employee relations board (PERB) makes the decisions. In one case the
New Hampshire Supreme Court upheld a PERB decision granting
recognition to a unit of 13 elementary school principals and eight secon-
dary school assistant principals; while excluding three junior high school
principals; the high school principal; and his two associate principals.
The determination that certain principals were agents of management
was based on their actual involvement in managerial functions rather
than on the title they held.25

The potential for conflict of interest in such situations is illustrated by
an agreement that preceded the statute that now exists in Iowa. By this
agreement the school district included principals and supervisors in the
bargaining unit and provided that it would not discriminate against any
unit member for membership or participation in union activities: Never-
theless, the school district refused to renew the contract of a principal
who acted as the chief negotiator for the union, citing this activity as an
"extraordinary example of his . . . failures in judgment." The Eighth
Circuit Court upheld the constitutionality of the nonrenewal on the basis
that the principal's acting as chief negotiator constituted a conflict of in-
terest.2h

Rights and Obligations of the Exclusive Bargaining Representative

in the private sector an exclusive representatke has a duty to repre-
sent all employees in the unit. This duty of fair representation is com-
plicated in the public sector when the same union may represent both
supervisory personnel and subordinates. The duty may be tested any
time a unit employee complains that another unit employee received a
promotion or some other preferential treatment. Such a situation faced
the Rhode Island Supreme Court when a successful applicant for depart-
ment head claimed that the teachers union had breached its duty to him
when the union pressed the grievance of an unsuccessful applicant who
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had more seniority. The court applied the private sector Standard that
the union "must choose its side in a nonarbitrary manner baSed on its
good faith judgment as to the competing claims." The Union does not
have to remain neutral since to do so would weaken its ability to repre-
sent employees and to enforce the contract. In this case the union was .
found to have breached its duty because it never contacted the successful
applicant and never investigated the qualifications Of two other teacher
candidates.27

The private sector rule is now the general rule in the public sector,
although the wide range of reasonableness that must be accorded to a
bargain ng representative recently was alloWed to be judged by a jury.28
The same duty also applies in the bargaining process, even though a
specific agreement may give one compOnerit of membership an advan-
tage over another.29 However, a collective bargaining agreement cannot
waive equal employment opportunitiei, such as those related to sex or
race; since to do otherwise would be to defeat the legislativepurpose of
nondiscrimination in employment.%)

Under exclusive representation, an employee cannot personally ne-
gotiate with the employer. This doctrine was further extended in the
case Of a Pennsylvania nonunion teacher who did not want to participate
in a negotiated dental plan.31 However, in City of Madison School District
No. 8 v. Wisconsin Employment Relations Commission the Supreme Court
ruled that a teacher did have the right at an open school board meeting
to present a petition opposing the agency shop provision that his exclu-
sive representative was advocating.32 The Court viewed the teacher as
citizen in the community and ruled that the school board was precluded
frOm barring speakers on the basis of employment or the content of their
speech. The dual role of a person as an employee and as a citizen creates
difficulties for traditional concepts of labor relations, which are likely to
continue in the future.

The Pennsylvania decision referred to may lead to a significant deci-
sion on a different issue of minority rights, i.e., nonunion members. A
case presently on appeal to the Supreme Court involves a decision that
upheld a ratification election in which nonunion members were not
allowed to vote but were notified and invited to come to the ratification
meeting to ask questions and express their opinioni. The Pennsylvania
court interpreted these actions as showing that the union members did
not disregard the "interests of their nonunion felloWi."33

Another conflict between the rightS of the minority and the rights of
the exclusive representative in acting for the entire unit involves the
traditional concept of the "agency shop." An earlier issue associated with
the agency shop was the union duei "checkoff," which is no longer in
dispute except in Wisconsin where the high court of that state found "no
reasonable relationship between granting Of an exclusive checkoff and
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the functioning of the majority organization in its representative capaci:
ty."34 Another controversial issue was the mandatory payment of a sets=
ice fee to the union by nonmembers in the bargaining unit. The
Supreme Court, in Abood v. Detroit Board of Education,35 upheld the agen-
cy shop provisions and proclaimed that such provisions do not deny non-
union teachers their First Amendment rights to freedom of association to
the extent that agenty shop fees are used to pay for the expenses of col-
lective bargaining, contract administration, and grievance adjustment.
The Court further declared that agency shop fees may not be used to
support ideological causes opposed by unit members or for functions not
germane to the union's representative role. The Court explained that the
considerations of labor stability in the private sector have no less weight
in the public sector.

The Court ruling in Abood has created a favorable legislative climate
for the agency shop. In fact, the Ohio Supreme Court has enforced an
agency shop agreement even in the absence of a law authorizing it.36
However; two legal controversies persist. One issue is whether the
discharge of a teacher for nonpayment of the required union service fee
conflicts with the state teacher tenure act. There is no consensus on this
point.37 The other battle is over the formula used to assess the fees to be
paid by the nonmember that are used solely for bargaining purposes and
not for so-called "ideological" purposes. Such a case did reach the U.S.
Supreme Court but was dismissed for want of a substantial federal ques-:
tion.38 The same issue has surfaced when unions have properly identified
the portion of the dues used for political or ideological purposes but col=
leered them using a "reverse checkoff," which requires the nonmember to
Object to payment by filling out a form in advance or by specifically re=
questing a refund. 3''

Scope of Bargaining
Traditionally, in collective bargaining in the private sector the

obligation of the parties is to make a good faith attempt to reach an
agreement with respect to wages, hours, and other conditions of employ-

ment. This is also true in those public sector jurisdictions with com-
prehensive bargaining laws, although the scope of subjects open to
bargaining may differ among jurisdictions. Some states specify those
subjects that are open to negotiation and/or those that are not.

In most jurisdictions timing is_a critical aspect of the bargaining pro-
cess, particularly in the context of impending legislative action. The fact
that laws or regulations arc changed may not relieve the public employer
of a prior bargaining obligation. A case occurred when a Connecticut
city held public hearings to consider a residency requirement for future
employees. The court held that the union did not waive its rights by ap-
pearing at the hearings and by later failing to present a bargaining pro-
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posal, since the union was not obliged to anticipate that the ordinance
would survive the political process and become law, especially when that
process took 21 months; To require bargaining on every proposal affect-
ing negotiable matters, the court explained, would place too onerous a
burden on both employers and employees. Therefore, the union did not
have to demand negotiations while the measure was under legislative
consideration.40 Similarly, the Minnesota Supreme Court enjoined the
contracting out of bus services even though the buses had been sok',
since the school board had violated an obligation to negotiate.41

The aspect of the obligation to negotiate that remains largely unset-
tled revolves around which subjects a school board must refrain from
changing without first dealing with the exclusive representative. A Kan-
sas court, which has narrowly construed the scope of bargaining; held
that this obligation applied to changing a six-period class day to a seven-
period class day.42 A New Jersey court held the obligation was not ap-
plicable to changes in teaching modules that did not lengthen the school
day. The court explained, "without some measure of flexibility constant
battles would be urged over every change in format; with each change
viewed as an opportunity to extract more concessions:43 A New York
court held that this obligation did not exten,1 to changes that are not
mandatory subjects of bargaining, which in this case was the length of
individual employment contracts. The court's rationale was that since
the subject was not negotiable the employees were not deprived of any
rights by the change.+4

Another aspect of the obligation to bargain not usually specified in a
state law is the interrelationship with other laws. The trend has been to
allow collective bargaining supremacy over laws, unless there is a
specific prohibition against this in the collective bargaining statute. In Il-
linois; which does not have a comprehensive bargaining statute, a
statute that gave the school board power to transfer principals was not
construed to preclude a negotiated agreement that before a principal is
transferred to a lower administrative grade, he or she had certain
negotiated procedural rights.45 In another Illinois case, where the
Workmen's Compensation Act provides an employee with a statutory
remedy for accidents associated with employment, the court held the act
did not preclude parties from negotiating supplemental benefits.46

A future area of conflict is in the . qationship of collective bargaining
to affirmative action and tenure requirements. In Michigan a collective
bargaining agreement required a school board to lay off first those
teachers most recently hired. When layoffs were prompted by a fiscal
crisis, the percentage of black teachers was reduced to 8.9% despite an
earlier court order to desegregate the school system by attempting to
raise the black faculty percentage to 20%. A federal district court in-
validated the layoff of black teachers, explaining that "the absence of



discriminatory motive makes little difference since the remedy was need-
ed to provide role models to the black community and to prove to its
black students that blacks are not always the ones who will bear the
brunt of layoffs during times of financial hardship."47 In another case a
Minnesota court upheld the right of a union to waive tenure rights but
not to override a legislative scheme to deal with the problem of declining
enrollments.48 The task facing courts in the future will be to determine
what special requirements are not superseded by collective bargaining
agreements.

The precise scope of bargaining will continue to depend on the defini-
tions and limitations under state statutes. Some statutes exclude specific
subjects dealing with working conditions on the theory that management
should not have the discretion to bargain away functions for which it is
accountable to the public. Other statutes prohibit bargaining on "mat-
ters of inherent managerial policy" or on "educational policy." Since
many matters affect both the working conditions of teachers and the ex-
ercise of management prerogatives, most state courts have arrived at a
balancing test rather than ruling that a subject must be negotiated
because working conditions are affected or that a subject is prohibited
from negotiation because management policy is affected. The balancing
test has become prevalent regardless of the wording of the statute; even if
the statute contains no management rights provision. Illustrative of this
test, the Oregon Employment Relations Board found mandatorily nego-
tiable a union proposal that a teacher be allowed to remove from the
classroom a student whom the teacher identified as a "discipline prob-
lem." The threat of immediate physical danger to the teacher was held to
outweigh the educational policy concerns involved.49

Another widely recognized rule has been the requirement that man-
agement negotiate on the impact or implementation of a policy that is
itself outside the scope of bargaining. The Minnesota Supreme Court
held teacher-transfer policy to be a matter of inherent managerial policy
but found negotiable a proposal to make disputes over the school
district's adherence to transfer criteria subject to binding grievance ar-
bitration, since the proposal affected only the application of managc-
ment's right. 511

Recently, there has been an increasing number of bargaining de-
mands made by management. At the same time there has been a rising
number of issues related to layoffs and reductions in force. For example,
when an Iowa school board proposed that school administrators retain
their bargaining unit seniority in their major teaching area the Iowa
Supreme Court ruled that the union could not be compelled to negotiate
on benefits to employees currently outside the unit.5i

It is not now known how far courts and PERBs will go in holding
negotiable union pi )posals that limit a school board's ability to react to
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economic constraints. The Maine Supreme Court upheld the negotiabil-
ity of a proposal that contracting out work "shall not cause the discharge
or layoff of any member of the bargaining unit."52 A New York court
upheld a negotiated agreement prohibiting the termination of unit
employees for budgetary reasons and forbidding the abolition of pro-
grams during the life of the agreement.33

Another issue to watch is whether the scope of bargaining will be ex-
panded where there is no legal right to strike, following the example of
the Michigan Supreme Court's view that the less power the union has
should be counterbalanced by a broader legal right at the bargaining
table.34 At the same time, the prohibited area has become enlarged
where changing public attitudes have been translated into "policy." One
example is a decision of a Pennsylvania court, similar to court decisions
in several other states, finding that a school board had no obligation to
bargain on the school's extension of a ban on smoking in school buildings
to teachers, as well as students: The court viewed the board's decision as
educational policy; which outweighed the interests of teachers."

Grievances

The grievance procedure incorporated in collective bargaining
agreements is a mechanism that provides for interpretation of contract
provisions when disputes arise over improvident wording or unforeseen
situations. The grievance procedure also allows a union to contest an
alleged abuse of management discretion in areas in which a union did
not wish to negotiate, or was prohibited from negotiating, on the
management's right to make a decision. When a grievance is unable to
be resolved by the parties, an arbitrator is called in to render a judg-
ment.

The competency of an arbitrator, rather than the school board; to
judge employee complaints has long been recognized.50 Nevertheless,
the largest single area of labor relations litigation has involved arbitra-
tion, whether in terms of contesting whether a grievance is subject to
arbitration or in terms of challenging the decision rendered by an ar-
bitrator. Most jurisdictions adhere to the private sector presumption
that grievances are subject to arbitration; and most, such as the Con-
necticut Supreme Court;57 have specifically embraced the "positive
assurance" test. Under this test; judicial inquiry is limited strictly to the
question of whether the party challenging arbitrability did agree to ar-
bitrate such a grievance. In this context, an order to stay arbitration is
granted only when it may be said with "positive assurance" that the ar-
bitration clause is not susceptible to being interpreted as covering the
asserted dispute; If there are doubts, then the decision is resolved in
favor of coverage under arbitration. In addition, if there are several ap-
peal channels; the grievance arbitration route will be preferred, as
lustrated by a Pennsylvania case of an employee who was denied the
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right to sue in court for interest on salary that was paid late, since the
grievance procedure was held to be exclusive under the. terms of his con-
tract.58

The only major departure from the doctrine of presumption of ar-
bitrability was a New York Supreme Court case in which the court
believed there were equally persuasive arguments for and agait:st a
teacher's grievance being construed as subject to the arbitration provi-
sion in the negotiated contract. The court neld that it could not imply ar-
bitration and that there had to be a clear and unequivocal agreement
that the employer intended to refer the issue to arbitration "inasmu,:h as
the responsibilities of the elected representatives of the taxpaying public
are overreaching and fundamentally nondelegable."58 Despite the
respect generally given to the New York court; the decision has yet to
set ve as a precedent for other cases, In fact; the same court ruled shortly
thereafter in favor of arbitrability in cases that did not appear to meet its
dear and unequivocal standard:88

The public sector differs from the private sector with respect to
negotiability. In the private sector, an employer may bargain on a mat-
ter upon which it is not obligated to negotiate: In the public sector; a
prohibited subject is just that. The employer may not bargain on such a
subject; and if it does, the provision is unenforceable. In cases where a
union initiates action to arbitrate a provision in a contract, it is in reality
an action to enforce that provision. In these cases a court will preclude
arbitrability despite the clear intent of the contract, as did the Maine
Supreme Court in refusing to enforce a provision prohibiting a school
board from hiring a teacher from outside the school system when there
were applicants from within the system.81

Normally, the arbitrator decides whether a grievance is unrelated to
the grievance provision or is clearly frivolous or spurious. New York has
strayed from this practice and has denied arbitrability where "the lack of
specificity in the wording of the grievance makes it impossible to deter-
mine intelligently whether or not the grievance relates" to the contractual
provision claimed to be the basis for arbitrability.82 A major issue of the
future may be whether this interpretation will be adopted in other
jurisdictions.

Another basis for claiming that a grievance is not subject to arbitra-
tion is that the remedy requested is impermissible. The Massachusetts
Supreme Court rejected this defense as applied to a tenure situation on
the basis that; if a violation were found; the school committee might
voluntarily accede to the arbitrator's recommendation or the arbitrator
might be able to fashion a remedy that would fall short of intruding on
the school committee's exclusive domain.85

Similar to the presumption of arbitrability; courts have confined the
review of arbitrators' decisions to very narrow grounds. Nevertheless; a



large portion of the caseload in public sector labor relations involves ap-
peals of the arbitrator's decision. The degree of deference to the ar-
bitrator is revealed by this statement of the Rhode Island Supreme
Court: "As a general rule, when a party claims that the arbitrators have
exceeded their authority, the claimant bears the burden of proving this
contention, and every reasonable presumption in favor of the award will
be made.. .. the mere fact that the arbitrator misconstrues the contract
or the law affords no basis for striking the award.64

The Iowa Supreme Court explained the restrictive view of judicial in-
volvement in the arbitration process in this manner:

Arbitration is a faster process, draws on the expertise of persons in the
field and is less expensive. To allow a court to "second guess" an arbitrator
by granting a broad scope of review would nullify those advantages. Most
important, limited judicial review gives the parties what they have
bargained for binding arbitration, not merely arbitration binding if a
court agrees with the arbitrator's conclusion.65

In affirming that in the absence of complete irrationality an arbitra-
tion award would not be subject to judicial revision; the New York
Supreme Court revealed frustration with the frequency with which
public policy is raised as a school board defense and used these words to
stem the flood of appeals:

Every collective bargaining agreement involves some relinquishment
of educational control by a school district. Only when the award con-
travenes a strong public policy, almost invariably an important constitu-
tional or statutory duty or responsibility, may it be set aside:66

Effect of the Legislative Process

The most significant difference between the public and private sector
is that in the public sector the funding of an agreement is subject to a
public process, and frequently a major portion or all of the funding is in
the control of a bOdy not a party to a negotiated agreement. Problems
arising when negotiated agreements cannot be fulfilled because of inade-
quate funding have not reached the courts in sufficient numbers to
establish broad legal precedents. However, questions arising out of
legislative refusal to fund contracts will likely be a significant issue in
court cases over the next several years, out of which will conic important
decisions affecting other aspects of labor relations.

In the few cases heard thus far, the courts have generally upheld con-
tracts previously in existence. When the citizens of California limited tax
revenues through the passage of Proposition 13, the state legislature
responded by enacting a law to void any collective bargaining agreement
by a local agency that called for a salary increase in excess of that granted
to state employees. Consequently, when the state employees received a
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zero increase, some agencies refused to grant increases required by con-
tracts already in effect. Noting that "an increase in wages is frequently
the very heart of an employment contract" and that the union may have
traded off other benefits to secure such wages, the state supreme court
held that collective bargaining agreements had the same protections as
any other contract and could not be so impaired.67

The Massachusetts Supreme Court rendered the extraordinary rem-
edy of affirming an injunction to compel the mayor of Boston to submit
to the city council a request for a supplemental appropriation of $12.1
million to fund an executed agreement between the teachers union and
the school committee and not to veto the city council's appropriation.
The court viewed the mayor as having no bargaining or appropriation
function and; therefore; only a ministerial role with no authority to
frustrate or delay the appropriation process. The court also enjoined the
city council from setting the tax rate for the city until the supplemental
appropriations were properly acted on, because of the irreparable harm
that would have occurred had the tax rate been set prematurely.68

In contrast, the Illinois Supreme Court reversed an appellate court
decision and held, over a vigorous dissent, that a school board did not
violate its contractual obligation to the union when it closed school a day
early and did not pay school employees for that day in response to a pro-
jected $52 million operating deficit. The court construed the state school
code as empowering the school board to control budgetary considera-
tions and, therefore, the agreement could not preclude the school board
from exercising such powers.69 Similarly, a Tennessee court held that an
agreement fixing a schedule of wage increases over a five-year period of
time was dependent each year on_funding by the county commissioners
and, therefore, was not binding for that year until such approval. The
union's only remedy was to renegotiate the contract when funding was
insufficient.70

Negotiations Impasse

Most states compel a negotiations impasse to go to mediation and fact
finding and/or arbitration. Some statutes provide that such procedures
must be used if agreement has not been reached at a specified time prior
to the budget submission date. There have been many challenges to the
constitutionality of laws compelling a school board to comply with the
order of an arbitrator as to the terms of a new collective bargaining
agreement. In Maine, where an earlier constitutional challeng t had
failed, a school committee claimed that the law provided inadequate
safeguards to protect against unfair and arbitrary decisions. The stote
supreme court denied the challenge on the basis that the ever-widening
use of arbitration had resulted in the evolution of criteria that have
become inherent in "today's arbitration process." Citing cases from Min-



nesota, New Jersey; and Pennsylvania that were not related to educa-
tion, the court added:

Formulation of rigid standards for the guidance of arbitrators in deal-
ing with complex and often volatile issues would be impractical, and might
destroy the flexibility necessary for arbitratori to carry out the legislative
policy of promoting the improvement of the relationship between public
employers and their employees.71

In effect, the arbitration proceiS is viewed as a substitute for the
strike; Because most jurisdictions do not grant the legal power to strike;
a growing number of decisiont have held that this limitation on the
union's power should be offiet by liriiitationi on the school boards rights
to engage in "self-help." For example, the Florida Public Employment
Relations Commission has held that although a collective bargaining
agreement has expired, the ichOcil board must maintain the status quo
with regard to continuing wages; hours, terms and conditions of em-
ployment, and grievance Procedures, since "to conclude otherwise would
be to promote disharmony at a time when harmony is most needed."72
The NewJersey Supreme Colin viewed such a unilateral change as frus-
trating the statutory objective of mandating collective bargaining; and
the Pennsylvania Supreme Court held that such a change was intended
to be coercive and, therefore, was unlawful;73

Another issue likely to spark future controversy is the question of
when a party can take off the bargaining table a permissive subject (i.e.,
one for which there is no obligation to negotiate but which the party
receiving the proposal may at its own option agree to negotiate). Nor-
mally; permissive subjects may not be pressed to impasse. However, the
Massachusetts Supreme Court held that once parties had agreed Volum:
tarily to go to impasse arbitration; proposals in the permiSSiv area could
properly be considered by the arbitrator, at least if they are ncrt so central
to educational policy that the school committee could not relinquish con-
trol over them; 74

Another emerging trend has been intervention by judges who in
stead of acting on the legal issue before them, have assumed the role of
mediators or dispute resolvers. A Missouri court, fearful that the grant-
ing of an injunction would only exacerbate a negotiation impasse, added
to a restraining order against striking teachers_an order to the school
board to "meet and confer" in good faith, although there was no statutory
requirement for the school board to do so.7i

Strikes

The right to engage in picketing; without interfering with access,
etc., has become so accepted that there have been no reported cases on
this issue in the past three or four years; Also, the once raging controver-
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sy over the right to strike has all but disappeared from the legal scene as
proponents of the right to strike have failed to win any final court battles;
Should the issue emerge again, the theory opposing the view that there is
no common law right to strike might be shaped from a dissent in an
Idaho Supreme Court decision that viewed common law rules as evolv-
ing and flexible. On that basis, the dissent explained it would not impose
the old common law rule on the legal rights of married women in our
present society and, similarly, the right to strike would have to take into
account the reality of the times.76

However, seven states do have statutes that permit strikes under cer-
tain circumstances: Alaska (only nonteaching employees of school
districts), Hawaii, Minnesota, Oregon, Pennsylvania, Wisconsin, and
Vermont. The Pennsylvania Supreme Court rejected a constitutional
challenge to its limited right to strike law in which it was contended that
strikes deprived children of their constitutional right to a public educa-
tion.77

The area in which there may continue to be litigation is over what
constitutes a strike. Subterfuges have long been revealed for what they
are; as in the case of resignations by teacher:; which the Florida
Supreme Court viewed as not really intended to be permanent.78
Recently, the issues have been more subtle; as in the case of teachers
who did not receive pay for extracurricular activities and who refused to
continue to perform such duties. A New Jersey court enjoined the
"strike" because "extracurricular activities are a fundamental part of a
child's education; making the supervision of such activities an integral
part of a teacher's duty toward his or her students."79

Perhaps the right to strike is no longer a momentous issue because
public managers increasingly favor giving unions the right to strike in
preference to giving unions the right to take impasses to binding arbitra-
tion. This attitude may be attributable to a perception that unions will
feel freer to press issues to impasse arbitration without having to take the
risks that a strike poses. It may also be attributable to the growing
number of states that have followed a 1968 Michigan Supreme Court
decision that a strike injunction should be considered on the usual equity
grounds: whether irreparable harm would occur and whether the party
requesting the injunction has "clean hands," that is, in the case of a
school board, whether it is free from unfair labor practices and has ex-
hausted Impasse procedures.80 The Rhode Island Supreme Court, in
embracing this theory, stated the automatic issuance of an injunction
based merely on the illegality of the strike could make "the judiciary an
unwitting third party at the bargaining table and potential coercive force
in the collective bargaining process. "Hl

The Michigan Supreme Court added another facet by holding that
those striking against unfair labor practices, even if they started by strik-
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ing for economic reasons, may be excused from strike sanctions.82 Con-
sequently, under such judge made rules; "illegal" strikers have greater
rights than strikers in states that statutorily permit strikes because most
state statutes allowing strikei prohibit strikes based on an employee's un-
fair labor practices. Instead of equity grounds; "clean hands," or other
such concepts, a strike is permitted only when there is no harm to the
public health or safety (although states differ in their precise formula-
tions).

Another subject once controversial but now dormant is the en-
forceability of a strike settlement regardless of the legality of the strike.
Generally, such a settlement will be construed and enforced in accord-
ance with customary contract law."

TWo issues that may receive judicial attention include civil action
damages caused by an illegal strike and contractual provLions pro-
hibiting strike actions. The Michigan Supreme Court has refused to
recognize a course of action in damages for an illegal strike, holding that
a new cause of action would unsettle an already precarious labor-
management balance in the public sector.84 A School board's attempts to
legally protect itself from strikes through contractual arrangements fared
better. Recently; the Illinois Supreme Court upheld the validity of in-
dividual teacher contracts that provided higher salaries for those who
signed a provision that they would refrain from participation in any
work stoppage; sit-in, or strike. The court explained that since the public
policy against strikes "has been frequently and blatantly ignored," a con-
tractual no-strike clause is a reasonable and practical consideration to
reduce the risk of untoward expenses caused by strikes.85

Sunshine or Open Meeting Laws

"Sunshine" laws or "open meeting" laws have spawned much litiga-
tion and it is likely to continue. The problem arises out of the conflict be-
tween the requirement that local public bodies in open public meetings
act on bargaining propOSals and the highly private nature of the collec-
tive bargaining process. A variety of rulings have resulted. A North
Dakota school board, which engaged in private but judicially supervised
negotiation sessions, was excused from its failure to alloW public atten-
dance because it publicly disclosed the content of the negotiation ses-
tibnS.86 The Delaware Supreme Court upheld the action of a school
board in seeking a temporary restraining order against a threatened
teacher strike, although the board meeting was cloSed to the public."
However, a Kentucky court held that reports or status briefings to the
school board by an assistant superintendent on hii dealings with two
competing unions were not entitled to privacy.88

Reflective of the incompatability between sunshine laws and collec-
tive bargaining is the case in which a Minneiota lower court; viewing
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open meeting laws literally; held that mediation had to be conducted in
public. The state supreme court reversed that decision because it was
impossible to conduct mediation under such circumstances.89

Concluding Note

The cases used as illustrations involve education employees.
However, courts and PERBs rely heavily and frequently on cases in-_
volving non-education employees, on cases from the private sector, and
even on cases from other jurisdictions in deciding issues raised by public
school employers or their employees.

Illustrative of the reliance on other states, a PennsylVania court had
to rule on whether an arbitrator properly sustained grievances by
teachers who were denied renewals of contracts to be advisors to student
extracurricular activities. Based on rulings in cases decided in Delaware,
Minnesota, and Washington that teachers when acting in the capacity of
advisors arc not professional employees and as such are not covered by
the collective bargaining agreement, the court did not defer to the ar-
bitrator.98 Similarly, the Washington Court of Appeals looked to deci-
sions in Florida, Oregon, and Wisconsin in concluding that an orderof
the state PERC directing an election is not a "final decision" subject to
review under the state administrative procedures act." In other words;
in both cases the issues Were ones of specific construction and not of
broad generality; and yet deciiioni of other states were instructive.

New York law requires, when the state PERK makes a decision about
unfair labor practice, that

fundamental distinctions between public and private employment should
be recognized; and no body of federal or state law applicable wholly or in
part to private employment, shall be regarded as binding or controlling

precedent.

Nevertheless, the PERB relied heavily on NLRB precedent and was at-
tacked by a school board for the disregard of the quoted provision. A
NeW York court upheld the PERB decision; stating "the wealth of ex-
perience in the private sector need not be completely disregarded" and
that such decisions may properly be used as a guide. 92

Footnotes

1. The states with laws that sanction collective bargaining are: Alaska, Califor-
nia; Connecticut, Delaware, Florida, HiWaii, Idaho, Indiana, Illinois,
Iowa, Kansas, Maine, Maryland, MaSsachusetts, Michigan, Minnesota;
Montana, Nebraika, Nevada, New Hampshire, New Jersey; New York,
North Dakota, Oklahoma; Oregon; Pennsylvania, Rhode Island, South
Dakota; Tennessee; Vermont; Washington, and Wisconsin. Some of these
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6
Documentation of

Employee Performance
Kelly Fre ls and Timothy Cooper

The principal purpose of a school district's evaluation system is to im-
prove employees' performance so they can become successful and con-
tribute to achieving the objectives of the district. But if the evaluation
procedures and the follow-up assistance do not result in the performance
level desired; then the employee must be replaced, either by resignation
or termination. Thus the district's evaluation procedures and its sup-
porting documentation system serve a secondary purpose the removal
of the unsatisfactory employee.

Depending on the specifics of the employee's contract, a school
district must observe various degrees of procedural due process when
terminating a person. In many situations this process culminates with a
hearing before the board of education or a hearing panel to determine
whether there is cause to terminate the employee. Chapter 4 dealt with
the procedural requirements necessary to effect a termination. Thii
chapter will provide practical advice to school administrators concerning
the documentation to be generated and used in the evaluation process
and, if necessary, to present at a hearing to support a recommendation
for termination.

Procedural due process affords significant protection for employees,
but it does not shield them from termination. Incompetent or insubor-
dinate employees can and should be terminated. Due process
requirements simply prescribe procedures that must he followed in

Kelly Frets and Timothy Cooper are attorneys with the firm Bracewell and Patterson in
Houston, Texas.
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carrying out those terminations. Of course; the permissible grounds for
termination will usually be enunciated in state law; the teacher's con-
tract; board policy; and/or a collective bargaini,ig agreement.
Therefore; those sources must be examined to determine the criteria on
which employees must be judged and evaluated.

In public school employee termination hearings, school ad-
ministrators are often faced with the charge that there is not enough
documentation to support the termination or that there is little evidence
to show that the administrator has attempted to assist the employee in
improving performance. In other cases the claim is made that the ad-
ministrator has collected or produced so much documentation that it is
obvious the employee is being harassed. At still other employee termina-
tion hearings the complaint is made that the process is unfair because the
employee did not know what was expected. The specifics may differ, but
the complaints run along the lines of "I never saw that memorandum or
had any such conferences regarding this situation." "You have padded
the file." "I never had any of these meetings, and you never gave me a
chance to face my accuser or defend myself." "Your memos were not
specific enough to give me direction." "Why didn't you talk with me?" As
a result of these types of complaints, administrators often are reluctant to
bring a recommendation for termination, because the administrator
recognizes that he, rather than the employee, is likely to be put on trial.

To ensure fair treatment of employees who are evaluated; a simple
but effective system of documentation is neeoed, which can be used in
conjunction with any school district's evaluation system. The documen-
tation system used should be in compliance with the contractual schemes
in the district and with state statutes. While the ultimate objective of the
documentation system is to provide a communication process to help im-
prove an employee's performance, the system should also provide the
necessary documentation for the administrator to have confidence in
recommending the employee's voluntary resignation or termination.

An effective documentation system is essential for preparing an ad-
ministrator for a hearing before Ine board of education; for appeals and
lawsuits filed with a state commissioner of education, an arbitrator, or a
court; and also for discrimination complaints filed with the Equal
Employment Opportunity Commission or the U.S. Department of
Education. If there is a systematic documentation of poor performance
before a teacher engages in public inflammatory statements, the hearing
can address the performance deficiency and not get involved in ex-
traneous matters. However, without such careful documentation of poor
performance, a teacher could bring charges of harassment for making
public statements and might be legally untouchable under First Amend-
ment free speech rights) (see the discussion of the Mt. Healthy decision in
chapters 3 and 4).
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Elements of an Effective Documentation System

An -effective documentation system for employee evaluations involves
at least five types of written memoranda; First are memoranda to the
administrator's files. These should be used sparingly to record less
significant infractions or deviations by an employee. Second are specific
incident memoranda used to record conferences with a teacher concern-
ing more significant events. Third are summary memoranda used to
record conferences with a teacher in which several incidents, problemS,
or deficiencies are discussed. Fourth are visitation memoranda used to
record observations made of an employees on-the-job performance.
Fifth are formal assessment instruments used to evaluate the employee's
overall performance.

The documentation of an employee's behavior and performance can
be used for several purposes. First, it provides a continuing record for an
administrator to follow an employee's actions and performance and to
identify strengths, weaknesses, and problem areas. Second; it enables
the employee to understand what problems have been identified and
what corrective steps are necessary. Third, if an employee's performance
does not improve, it serves as specific evidence to support a recommen-
dation for termination.

The documentation system described below assumes that a school
district has an ongoing evaluation plan. The procedures are designed to
keep the volume of documents to a minimum; yet meet the need for full
and complete documentation. The system attempts to be sensitive to the
time constraints placed on school administrators:2

Memoranda to the File

Whenever an administrator obierves an incident or behavior that is
not of a significantly serious nature to require an immediate conference
with the employee, but that should be considered in the employee's
evaluation or at a later conference, it is appropriate for the administrator
to prepare a short file memorandum. These file memoranda should be
used sparingly. If an incident or series of incidents is in any way serious,
the specific incident memorandum should be used The memoranda to
the file can be in various forms, such as a notation on a calendar or in a
notebook with separate pages designated for specific individuals. They
should include the name of the employee; the name or initials of the ad-
ministrator making the entry; the date of the occurrence, and the facts of
the event observed. These file memoranda can be used for the following
limited purposes:

1. Conference with the employee concerning the incident or in-
cidents and the preparation of a confirming memorandum
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2. Assessment of the employee's performance
3. Refreshing the memory of the administrator for testimony at

any proceeding or hearing relative to the employee's perform-
ance if the memos have not been incorporated into summary
memoranda or other evaluation documents

Copies of these file memoranda need not be given routinely to the
employee unless the employee requests them. Of course, under the
public records acts in many states, the employee has the right to see
them. There is no reason to keep these file memoranda secret from the
employees. In fact, most administrators find it gives credibility to the
system if employees are made aware of these memoranda and are en-
couraged to review any file memoranda made concerning their perform-
ance. Actually, the best practice is to incorporate the contents of these
file memoranda into a summary memorandum or evaluation, which is
given to the teacher at or following a conference. If a summary mem-
orandum includes the information contained in file memoranda, the file
memoranda should never have to be used again.

Even though it may not be the intention of the administrator to use
these documents as evidence in future actions involving the employee,
the memoranda should be written with the knowledge that copies may
actually be introduced as evidence or a copy may be made available to
the employee under the scare's public records act. For example, if file
memoranda are being used to refresh an administrator's memory at a
hearing, in most states the attorney for the employee is entitled to see
copies of the documents. Therefore, care should be taken not to write or
record anything in a manner that could cause future embarrassment. A
good practice is to record facts rather than make judgments or jump to
conclusions. A file memorandum kept in a notebook might look some-
thing like this:

Sample Memorandum to the File

Teacher: Willie Makit
School: Theodore Inskeep Technical School
Grade: 8th
Subjects: Health & Sex Education, American History

9120/81 Did not sign in upon arriving at school. Arrived at 8:10
20 minutes late. (P.P.)

9126181 In hallway near cafeteria at lunchtime. Did not
challenge student who was in hall without permit. (P.P.)

10/2/81 Talking with Bettie Wont in his classroom 45 minutes
after school out with door closed. (P.P.)
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10/3/81 Talking with Bettie Wont in classroom 30 minutes
after school out No other students around and door open.
(P.P.)

10/9/81 Arrived 10 minutes late to school. Did not sign in until
being reminded to do so by secretary Ida Spy. (P.P.)

10/10/81 Fallsd to turn in weekly lesson plans by 4 p.m. (P.P.)

10/17/81 Failed to turn in weekly lesson plans by 4 p.m. (P.P.)

10/21/81 Arrived 20 minutes late to school (RP.)

10/27/81 = Did not-sign in upon arrival. Secretary Ida Spy said ar-
rived about 5 minutes late. (P.P.)

11/1/81 Failed to turn in weekly lesson plans by 4 p.m. (P.P.)

Specific Incident Memoranda

If the administrator observes an incident involving an employee, or
has a complaint from a third party, a specific incident memorandum
may be appropriate. This memorandum should be sent only after the Ad=
ministrator holds a conference with the employee at which the incident is
discussed and the facts and all viewpoints are considered. The mem-
orandum should summarize the third party's- complaint, the ad-
ministrator's observation(s) of action by the employee, the employee's
response, the administrator's determination, and any directives and/or
reprimand to the employee. If the incident is so serious that termination
is to be recommended immediately, the memorandum should so state.
To avoid talking with an employee about an incident, in the hope that it
will go away, is self-defeating and naive. Thirty minutes spent when the
incident occurs may lead to corrective action by the employee and could
help to avoid a two-day hearing or a week-long trial at some later date.

Also, the failure to confront problems, infractions; and deficiencies at
the time they occur can greatly weaken a later action recommending ter-
mination. For example, suppose several incidents occur in the fall of a
School year but are not mentioned to the employee by the administrator.
An attempt to use those incidents as evidence for a termination recom-
mendation in the spring of that school year may prove to be unsuc-
cessful. The employee can claim unfair treatment because the reason(s)
for termination were never disclosed during the school year. This makes
the administrator appear to be acting in an arbitraryor devious manner
and could call into question the grounds used to justify termination.

It is a good practice to have the employee acknowledge receipt of the
specific incident memorandum by signing the copy. If the employee does
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not agree with the facts stated in the memorandum or the action taken,
the employee should be given the opportunity to respond in writing
either on the memorandum itself or through the submission of a separate
document. This can be accomplished by inviting the employee to
prepare a written statement within a specified time concerning any
differences of fact or opinion expressed by the administrator in the
memorandum. For example, the final paragraph of a memorandum
might conclude, "If you disagree with the facts or conclusions stated in
this memorandum, please advise me in writing no later than (date) so we
can meet and work out any differences." By so doing, any disagreement
can be noted, and the differences can be resolved promptly. In serious
situations where the employee has proven to be recalcitrant or is of ques-
tionable integrity, one might consider a final sentence such as "If you do
not respond, I can only assume you agree with the facts as stated in this
memorandum." A statement of this nature should be used sparingly
because it tends to polarize the positions of the administrator and the
employee; thus making future communications more difficult.

If the specific incident concerning the employee comes from a third
party such as a parent or student; care must be taken to examine fully
the facts and determine whether the third party's information is correct.
It is improper and legally disastrous to base a decision to terminate on
information from a third party when the truthfulness of the allegation
has not been established.

Upon the receipt of a third-party complaint, the administrator should
make an investigation and conduct whatever informal. hearings are
necessary to determine whether the complaint is true. The preferred
practice to follow when one receives a complaint from a third party is to
get the complaint in writing. The third party should be advised at this
point that if adverse action is taken against the employee based on this
incident, the third party must be available to testify before the board, an
arbitrator, or a court. If the third party will not agree to appear as a
witness, other independent evidence must be available to establish the
relevant facts at a hearing; otherwise, action adverse to the employee
should not be undertaken.

The next step is to get the employee's side of the story. If there is a
discrepancy in the third party's story and the employee's story, the ad-
ministrator should interview any witnesses and attempt to determine
what occurred. It may be necessary to have the employee confront the
complainant in an informal conference to determine what actually oc-
curred. Although the results of a polygraph test cannot be used in a ter-
mination proceeding in most states, in really serious situations an
employee might be allowed voluntarily to take a polygraph test to aid in
establishing innocence. When the reasons are very compelling,
consideration can be given to requiring the employee to give a sworn
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statement or to submit to a polygraph examination as a condition of con-
tinued employment. This process should be used sparingly and only
with the advice of legal counsel and board

In many cases it 'will simply not be possible for the administrator to
have agreement concerning what happened, so the administrator has to
act as a judge and determine whose story to believe. If agreement is
eventually reached or if the administrator has enough information to
make factual determinations, a specific incident memorandum can be
prepared. Such a memorandum should explain the findings made by the
administrator and the reasons for those findings. Specific directives or
suggestions to the employee might also be included in the memorandum
if appropriate.

It is important to establish on the face of the specific incident
memorandum that the employee received a copy of the document; In
employee termination hearings, a dispute will often arise over whether
the employee_ ever received a copy of some document; It is essential,
therefore, to have the employee sign the memorandum acknowledging
its receipt. Han employee refuses to sign, the administrator should have
an adult witness present who will sign the document verifying that the
employee was given a copy of the memorandum but refused to sign it
acknOWledging its receipt It should be made clear to the employee,
either on the face of the document or orally; that his or her signature,
verifying that a copy of the memorandum has been received, does not
constitute agreement with its contents. As noted previously, the
employee should be given the opportunity to respond in Writing to the
memorandum.

Giving the employee an opportunity to disagree with the contents of
the memorandum by responding in writing puts the employee on notice
of the facts and findings stated in the memorandum. If no disagreement
is noted in writing by the employee, a presumption is created that the
contents of the memorandum accurately reflect the facts. A judge ex-
amining this situation will normally take the view that a reasonable per-
son who received such a memorandum and who disagreed with the facts
would have prepared a written response to the items with which there
was disagreement. If the employee does not respond within the time
stated in the memorandum, it becomes difficult toargue at a termination
hearing that the employee now disagrees with the content of the mem-
orandum or disagreed when the memorandum was written. A specific
incident memorandum might be written as follows:

Sample Specific Incident Memorandum

To: Willie MAR

From: Paul Principal
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Date: October 23, 1981

Re: Allegation of misconduct made by Mrs. Harvey Wont,
Mother of Bettie Wont; Student

You will recall that Mrs. Wont called me on October 20, 1981,
to complain that you had molested her daughter, Bettie, while
you were visiting their home one afternoon after school. No one
else was at their home besides you and Bettie. Specifically, Mrs.
Wont alleged that Bettie stated that you embraced her and then
began fondling her private parts while suggesting that the two of
you become "better acquainted" upstairs.

I called you in on October 21,1981, to discuss the matter with
you. You told me that you had not molested Bettie in any way
and had made no suggestions to her concerning getting "better
acquainted." You told me that you had taken Bettie to her home
that afternoon, but only because Bettie requested that you do
so. You also told me that the reason for taking Bettie home was
because she was very upset about not making the cheerleading
squad and seemed to want to talk to someone. I asked you about
the times I had seen you in your classroom with Bettie after the
other students had been dismissed. You responded that you
had, in fact, on several occasions counseled her about various
matters and that she had come to regard you as a friend and con-
fidant. In regard to the specific alleged incident, you stated that
you and Bettie had been talking and that you were ready to leave,
when she came over and embraced you She then told you she
loved you and wanted you to stay with her You said you told her
that you could not do so and left.

On October 22,1981, I had a conference with Mrs. Wont, you,
and Bettie. After a long discussion and after careful questioning,
Bettie admitted that you had, in fact, not molested her or made
suggestions to her She said she was angry at you for not staying
with her, so she told her mother those things. Mrs. Wont
apologized for the incident, as did Bettie.

Based on this invest igation. I have determined that you did
not in any way molest Bettie Wont However, I do find that your
conduct in this matter is not totally in keeping with proper pro-
fessional standards. You are surely aware that girls of Bettie's
age are very impressionable. You should be very careful in your
relations with female students not to encourage any infatuations
they may hold. Furthermore, unless absolutely essential, you
should avoid driving a female student home without someone
else being present. More importantly, to avoid situations like
this from arising; you should not visit a female student in her
home when her parents are not them I will expect you to abide
by these directives. I am also transferring Bettie from your
Health and Sex Education Class into Felix Feelgood's class.
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Because of this incident, I think both of you Will be more com-
fortable with this move.

If you disagree with the facts; conclusions; or directives con-
tained in this memorandum, please advise me in writing no later
than so we can meet and work out any dif-
ferences;

Is,
Paul Principal

I have received a copy of this memorandum.

ist (Date)

Visitation Memoranda

It is a common practice to summarize a visit to a teacher's classroom
with a visitation memorandum. The content of such a memorandum
should be reviewed with the teacher, and the teacher Should be given a
copy. Suggestions for improvement should be made in a conference and
noted in the memorandum. A visitation memorandum may be used in
the eventuality of a termination hearing, but the results of a visitation
are normally compiled in a summary memorandum or an assessment
document.

Summary Memoranda

Summary memoranda are ideal ways to record the results of conferences
covering several incidents, a series of classroom visitations, or overall
employee performance. Through such memoranda, the matters referred
to in the file memoranda (which may not have previously been given to
the employee) can be incorporated; matters not reflected in other
memoranda can be put in writing; directives can be given; understand-
ing of standards can be established; and evidence that a conference was
held and the subjects discussed can be established. A copy of each sum-
mary memorandum should be given to the employee, and the employee
Should acknowledge receipt. As with the specific incident memorandum;
the employee should be given an opportunity to put in writing any
differences in the facts and conclusions stated in the memorandum. If an
employee disagrees and files a response; a subsequent conference should
be held with a follow-up memorandum to try to resolve any differences
that may exist. The same comments applicable to the specific incident
memoranda are also applicable to summary memoranda; with the major
difference being that summary memoranda are designed to cover
general conferences with the employee on several matters rather than
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only on a specific incident. A summary memorandum with specific
directives might be written as follows:

Sample Summary Memorandum with Specific Directives

To: Willie Makit

From: Paul Principal

Date: may 5, 1983

Re: Conference of May 1; 1983

Over the past two years you and I have discussed your per-
formance as a teacher at Theodore Inskeep Technical Snhool.
We have had numerous conferences to discuss spechic in-
cidents that have arisen as well as our scheduled assessment
conferences. As we neared the end of this school year it became
apparent to me that you were continuing to experience dif-
ficulties in complying with directives and in meeting the school
district's standards in certain instructional and noninstructional
areas. With this in mind, we had a conference in my office on
May 1, 1983, to discuss your performance. At that conference we
discussed the following areas, and I gave you specific directives
for improvement.

1. Preparation and submission of lesson plans. Since your ar-
rival twoyears ago, you have experienced difficulty in submitting
lesson plans in a timely fashion. You have acknowledged this on
prior occasions such as in our conferences of November 5, 1981;
March 16, 1982; and September 30, 1982: In this conference you
again acknowledged this was a problem, but you stated that your
night classes at graduate school kept you from consistently
completing the lesson plans on time. You stated that you felt
this was a legitimate excuse. I explained to you that while taking
further coursework was a good thing, its demands do not excuse
failure to meet the requirements of your Job. I advised you that I
must have the clearly written and completed lesson plans in my
box by 4:00 p.m. every Friday.

2. Teacher-student relations. This is another area of continuing
difficulty. We discussed your initial failure to challenge a stu-
dent for a hall pass on November 5, 1981; your failure to
discipline students for setting fire to a trash can in your room on
January 15;1982; and your disruptive classes, Welch caused Mr.
Teacher and Ms._ Teacher to complain on nuirerous occasions in
the spring of 1982. We discussed these incidents in detail at
your evaluation conference on March 10, 1982. You have
acknowledged that these incidents occurred and have promised
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to make corrections, but you continue not to ask students in the
hall for passes (January 6 and 25, 1982; and April 1, 16, and 25,
19831 and your classes have continued to be distractive to other
teachers and students. As we discussed, these types or in-
cidents and your failure to deal with them cannot continue. You
must make the necessary corrections immediately.

3. Classroom work and the issuance of grades. As we dis-
cussed, this is the most serious problem you have as a teacher.
At the end of four nine-week grading periods you were from one
to two days late in getting your grades into my office (October
15, 1981; April 1, 1982; October 17, 1982; and March 30, 1983).
After each of these incidents I had a conference with you, and,
once again, you blamed your night classes for the delay. I once
again explained that that reason was not sufficient. After the last
of these conferences, April 2, 1983; you acknowledged that you
had no daily or test grades for Health Education Period 1 and on-
ly two grades for Health Education Period 3. As has been ex-
plained at the first faculty meeting of each year and as contained
on page 6 of the Faculty Handbook, you must have at least six
daily grades and two test grades for each nine-week reporting
period. I specifically directed you to comply with these re-
quirements.

Mr. Makit, the situation is serious. As I told you, I recommend-
ed your employment for the 1983-84 school year only because of
your assurances that you will correct these deficiencies and
follow these directives and school board policy. You have been
given a growth plan in connection with your assessment, and
numerous aids have been made available to you. As you and I
discussed, I want this to work out so you become a successful
teacher and that you continue to teach here. However, if you fall
to follow any of the directives we discussed at our conference
and which I have outlined in this memorandum, I will have no
choice but to recommend that your employment with the district
be terminated Immediately.

If you have any questions concerning these directives or if
you disagree with the facts or conclusions stated in this
memorandum; please advise me in writing no later than

so we can meet and work out any dif-
ferences.

is/
Paul Principal

I have received a copy of this memorandum.

tsi
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The Assessment or Evaluation Document

The assessment or evaluation document should be completed as
prescribed by the policies and procedures of the school district. A sum-
mary narrative or memorandum ideally should supplement each nega-
tive assessment noted in the document. This can be done on the
assessment document or on an attachment. If the assessment is such that
the employee might be terminated if no improvement is shown, the
employee should be advised that failure to improve could result in a
recommendation for termination. The failure to warn of possible ter-
mination can result in claims by the employee that he or she would have
improved if advised of the seriousness of the situation. Furthermore, it is
wise to include instructions or specific directions for improvement. Such
a practice not only is helpful to the employee, but, if the administrator's
actions are later questioned, it also strengthens the argument that the
employee has been treated fairly. Through the use of such evaluation
documents, the employee will be put on notice that he or she has defi-
ciencies which could result in a recommendation to terminate should
those deficiencies not be remedied according to the instructions given for
improvement.

In order to avoid difficulties with ratings on the evaluation; an
employee should not be rated too highly when initially employed or
assigned to a school. Rather; a straightforward and truthful evaluation
should be made. It is much easier to raise evaluations in subsequent
years than it is to lower high ones. Furthermore, a fair system of evalua-
tion requires the setting of standards and expectations at the beginning
of the school year, with the administrator following through with the im-
plementation of those standards through the evaluation process.

Documentation in General

In preparing any memorandum, report the facts and avoid conclu-
sionary statements not supported by the facts. For example; in a
classroom visitation memorandum; reporting that a teacher's classroom
was "disorderly," without any further explanation; is not very helpful.
Rather, a principal should note such specifics as seeing three children
talking during class recitation and one child playing in the back of the
room. The principal should note that these acts were unnoticed by the
teacher or were not corrected by the teacher. Furthermore; inflam-
matory words should not be used. For example; rather than characterize
an action as "insubordination;" the action should be factually described,
and should be referred to as failure to comply with official directives
and/or school board policy.

It is the specificity of the memorandum and not the quantity of words
or the number of pages that counts. Directives in a memorandum should



lie ckii, to the point, and not couched in jargon. For example, when
directing a sometimes tardy employee to arrive at school on time, state:
"You are required to be at school by (time) and you will be expected to
hiVe signed in by that lime;" rather than, "You are required to be at
school on time." Instead of stating, "Your lesson plans are due once a
week," one might say; "Your lesson plans are due in my box by 4:00
p.m. on each Friday; and I expect you to have them there beginning this
Friday." When written in a constructive atmosphere, precise directives
like these tend to clear the air and avoid real or imagined confusion
about what is expected.

The specific incident memorandum, the summary memorandum;
the visitation memorandum, and the assessment document should be
written in the first person and personalized as much as possible. The use
of "we" or "they" should be avoided unless two or more persons are in-
volved in the supervisory roles and then the others should be identified
by name. The key to the success ofa documentation system is to provide
an opportunity for the administrator and the employee to sit down and
mutually work out the problem and determine the future actions of the
employee.

Care Should be taken to treat all employees alike; especially when
dealing with abiencei and tardiness. It is destructive and embarrassing
to have a teacher's attorney present a school's sign-in sheet at a hearing
and show that other teachers have been tardy or absent more often than
the teachbr Who is being proposed for termination for excessive tardiness
or absences.

Another thought to keep in mind is that one should never write a
Memorandum to an employee when one is angry. It is much better to
reflect for a day or so or to call in a third party to review a memorandum
prior to sending it in circumstances where the administrator is angry or
personally involved. By doing so, the administrator can avoid
Statements that might later be regretted, especially when the tone of the
memorandum is being scrutinized by a judge or jury. In order to be
effective; however; any memorandum must be prepared and sent to the
employee soon after the incident and the subsequent conference occurs.
Under no circumstances should a memorandum be prepared after the
decision to terminate has been made and then backdated to reflect the in-
t.,dent on which the proposed termination will be based.

As in all employee matters, the evaluator should be careful to ensure
that the employee feels he or she haS been fairly treated. Ont should
remember that if the employee's perforinance does not improve and a
recommendation for termination is made the fairness of the process will
be judged by the members of the board and possibly; by a state commis-
sioner of education, An arbitrator, a judge, or a jury. In evaluating
whether an employee has been treated fairly, one should attempt to view
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it from the perspective of a reasonable person who, after receiving all the
facts, determines whether the process was fair. Another helpful standard
for judging fairness is for the administrator to treat the employee as the
administrator would like to be treated in the same circumstances.

Normally; the only documents that would be used as evidence at a
termination hearing are summary memoranda and the evaluation or
assessment instruments. Occasionally; specific incident and visitation
memoranda might be used; however, it is a better practice to incor-
porate these types of memoranda and include them in a subsequent sum-
mary memorandum or evaluation instrument. If the employee has not
received a copy of a file memorandum; it should not be used as evidence
at a hearing. But it can be used to refresh the administrator's memory
while testifying about the specific facts of an event. Again; if summary
memoranda properly reflect the incidents recorded in the file memoran-
da, the file memoranda should never have to be referred to at a hearing.

Factors to Consider in Termination Proceedings
If an employee's performance does not improve to an acceptable level

or if the employee does not comply with administrative directives and
board policies; the administrator will have to determine whether to
recommend termination. Before a final recommendation is made to the
board; the employees immediate supervisor and the next-level ad-
ministrator should hold a conference with the employee. The employee
should be confronted with the inadequacies or problems that have been
identified and be given an opportunity to respond. This is a hedge
against misunderstanding the basic reasons for the proposed termina-
tion, and it provides an opportunity to consider any additional facts or
viewpoints an employee may wish to presenc With this final effort to ex-
amine the situation more closely, there could be a reconsideration as to
whether termination is the proper alternative. For example; if there is a
personality conflict between the administrator and the employee; rather
than a professional performance problem, a transfer to another school or
department might be appropriate.

If it is determined after the conference with the employee that there is
not sufficient evidence to support a termination, or the administrator's
supervisor feels the employee can improve and become successful, a
recap and summary memorandum of the conference can be prepared
setting out specific standards and directives for the employee and also
stating specific policies that, if violated, could result in a recommenda-
tion for immediate termination in the future.

If, after hearing the employee's side of the story, the administration
decides to go forward with the recommendation for termination, the
employee should be advised of this decision and offered an opportunity
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to resign. If there are other consequences of resignation such as the
forfeiture of future employment opportunities, this should be made
clear. To help avoid "constructive discharge" (i.e., forced resignation)
claims, the employee, if choosing not to resign, should be advised of the
right to a hearing before the board (if applicable under the contract or
board policies). A resignation must be voluntary; and it is for this reason
that it is advisable to have the administrator's immediate supervisor
present at the meeting so any discussions concerning resignation can be
witnessed. Providing the employee with an opportunity to resign gives
the employee a professionally acceptable avenue of escape prior to the
recommendation for termination.

If, after the conference with the employee; the administrator and
supervisor determine that a termination recommendation should be
made; it should be prepared for review by the school attorney. When the
recommendation is made; the administration should submit to the
school attorney a letter to be sent to the employee setting out the pro-_
posed termination. Also at this time, again for approval by tht school
attorney; the administration should prepare a statement of reasons sup-
porting the proposed termination and a list of witnesses, together with
their testimony; which will be presented if the employee requests a hear-
ing before the board. The documents that support the reasons for the
proposed termination should also be submitted at this time. The
preparation of these letters and the gathering together of the documents
prior to presenting the proposed termination to the board will aid the ad-
ministrator in evaluating all facts and in determining whether a termina-
tion recommendation really should be made. The procedures also help
ensure that the administrator remains in control of the employment
situation and gives the administrator confidence in carrying out unpleas-
ant but necessary personnel procedures.

Conclusion

Like all personnel procedures, the documentation system described
here is not fail-safe. Since it must be implemented by humans; it is sub-
ject to error. However, this system does provide an opportunity for an
administrator to communicate effectively with employees about their
performance, it is hoped to improve it; but if necessary to provide the
proper documentation for termination. In working with this system; the
school board members, the state commissioner of education; al .i.ators;
judges, or jurors will evaluate the termination recommendation on the
basis of fairness and reasonableness. To ensure an effective documenta-
tion system, administrators should keep in mind the following action
steps:
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1. Develop and adopt an educationally justifiable evaluation
system and implement it.

2. Provide inservice for all administrative personnel in supervisory
positions on the evaluation policies and the documentation
system described in this chapter.

3. Apply the school's evaluation policy and documentation system
in a way that preserves the personal dignity of employees and
treats them like the supervisory administrator would expect to be
treated in similar circumstances.

Footnotes

I; For a sample case illustrating the importance of documentation, we Childers
v. Independent School Dist. No. 1, 645 P.2d 992 (Okla. 1982).

2. The system recommended in this chapter is only one possibility. For other
possible documentation systems, see Ronald Ruud and Joseph W55dford,
Supervisor's Guide to Documentation affd Fite Buitding for Einfrtoyee Discipline
(Crestline, Calif.: Advisory Publishing; 1982); Chester Nolte, How to Survive
as a Principal (Chicago: Pluribus Press, 1983), chap. 7; and William C.
Carey, Pocumenting Teacher Dismissal: A Guide for the Site Administrator (Salem,
Ore.: Options Press, 1981).



7
State Regulation of
Educator Evaluation

Laura Means Pope

Evaluation as a form of accountability is an important element in the
employment relationship between school boards and professional staff.
Many legal issues are involved in the evaluation procedure. During the
1970s statutes on public sector management accountability were added
to more than half of the state education codes. This chapter will examine
the legal issues involved in state evaluation statutes as interpreted by the
judiciary.

The questions below provide the basis for the discussion that follows.
1; What are evaluation statutes? How do they relate to tenure laws;

administrative regulations, board policy; and collective bargaining
agreements?

2. What is statutory due process; and what are the consequences of
failing to provide it?

3. What standards of judicial review apply? What degree of com-
pliance is required? And what remedies do courts employ?

4. Who determines the evaluation criteria? Who should do the
evaluating, for what purpose; and how often? And what evaluative in-
struments or processes are used?

5. When is professional performance or behavior considered
remediable? When is a remediation period required? And what length of
period is reasonable?

Laura Means Pope is an assistant professor in the _Graduate School of Education; University
of hfornia, Los Angela. The author acknowlickes the assistance of William De La Torre
and Mogan Van Alstine in tb preparation of this chapter.
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6. What pattern and content of evaluations are necessary to substan-
tiate dismissal decisions?

The chapter concludes with recommendations for the administration
of evaluations in order to improve teaching and supervision and, if
necessary, to substantiate demotion or dismissal decisions.

Evaluation Statutes

Education is a state function authorized by the constitutions in all 50
states. Generally, state constitutions require state legislatures to
establish a system of education. In some instances the constitution itself
establishes part of that system. For example, in California the office of
the superintendent of public instruction is established by the constitu-
tion.] Except in Hawaii, which is a single school district, all states pro-
vide a system of local school districts governed by locally elected or
appointed boards of education, sometimes called school committees.

State statutes generally stipulate that certificated personnel have a
right to employment after a probationary period, and they specify the
reasons for demoting or dismissing persons with continuing contracts
and the procedures that must be followed prior to making such deci-_
sions.7 The purpose of such so-called tenure laws is "to assure teachers of
experience and ability a continuous service and rehiring based upon
merit rather than upon reasons that are political, partisan or
capricious."3

During the 1970s management concepts stressing evaluation and ac-
countability exerted increasing influence on education legislation. About
half the states enacted evaluation statutes to "improve the quality of in-
structional; administrative; and supervisory services in the public
schools;"4 and to ensure uniformity of evaluation; at least within school
districts7 This was a time when the deepening economic recession
resulted in budget cuts, and declining enrollments led to teacher layoffs.
By the mid-1970s and early 1980s; cases involving tenure and evaluation
statutes and policies had burgeoned.

State statutes governing evaluation of educators vary widely in terms
of form, content, length, and specificity. For example; the Iowa statute,
in two sentences, requires boards of education to "establish evaluation
criteria and implement evaluation procedures" and to "negotiate in good
faith with respect to those procedures."6 In contrast, the Kansas statute
included everything from the legislative purpose to a penalty section.?
Generally, the legislature requires local school boards to establish the
evaluation criteria,8 but some specify what is to be assessed. Alaska lists
"teaching or administrative skills . . . interpersonal relationships with
students, parents, peers and supervisors, as well as those additional fac-
tors which the school board considers relevant."9 California includes "the



progress of students toward the established standards" and "maintenance
of a suitable learning environment."10

Frequently; statutes require boards to consult with professional per-
sonnel in developing criteria;" Sometimes the task of developing criteria
is assigned to professionals; Louisiana law requires the state superinten-
dent of education to produce a comprehensive plan for an education ac-
countability program including goals; procedures; and evaluation
instruments; 12 Washington also assigns the duty to the state superinten-
dent of schools but provides for legislative review of the initially set
minimum criteria.13

Statutes regulating evaluation may be an integral part of the tenure
laws,14 or they may be created by separate acts and coded near tenure
laws.15 In some states evaluation is part of the statutory duties of
superintendents or principals. 16 State board of education administrative
regulations on evaluation may be as binding on local boards as statutes
are.17 Typically, the statutes or regulations specify the minimum fre-
quency of evaluation. Under some statutes or regulations probationary
teachers must be evaluated more often than tenured personne1;15 but in
others, such a status distinction is forbidden.19 Many evaluation statutes
apply to all certificated personnel, except in some instances the super-
intendent,20 and a number expressly protect employee privacy.21

Tenure and Evaluation: An Administrator's Dilemma

Many evaluation statutes were enacted as a result of public pressure
to legislate better education; but inevitably; all evaluation statutes and
regulations become; in operation; integral to the fair dismissal or tenure
laws; Taken together; tenure and evaluation statutes create an ad-
ministrative dilemma; On the one hand; conscientious administrators
who want to help employees improve must demonstrate faith in their
ability to do so and must emphasize the positive aspects of their perform-
ance as well as identify their weaknesses. On the other hand; to improve
the school system may require decisions adverse to the employee; and
the administrator must document weaknesses and give express notice
that, unless corrected, they may lead to nonrenewal, demotion, or dis-
missal. This is the administrator's dilemma: to do justice to both the per-
son and the system in the interest of public education.

The Iowa Supreme Court addressed this dilemma recently when it
affirmed a trial court's ruling that the evidence presented substantiated a
school board's decision to terminate its contract with a tenured elemen-
tary principal with 14 years of service. The court's ruling on the case is
interesting:

Probably no inflexible "just cause" definition we could devise would bc
adequate to measure the myriad of situations which may surface in future



litigation. It is sufficient here to hold that in the context of teacher fault a
'just cause" is one which directly or indirectly significantly and adversely
affects what must be the ultimate goal of every sehoOl system: high quality
education for the district's students. It relates Wykperformance including
leadership and role model effectiveness. It must include the concept that a
school district is not married to mediocrity but may dismiss personnel who
are neither performing high quality work nor improving in performance.
On the other hand, "just cause" cannot include reasons which are ar-
bitrary, unfair; or generated out of some petty vendetta.22

Restrictions on the Power of School Boards

As prelude to discussing the significance of evaluation in the whole
employment process, some consideration of school boards' power to
make employment decisions is necessary. TOday, boards may employ
their relatives, loyal- constituents, or lovers to teach, but only if they hold
state certification. Boards may choose not to renew a teacher's contract
without explanation, but only in the probationary years of service.
Boards may fire educators during the term of their contracts; but only
for a few very good reasons. Boards may transfer educators without their
consent, but not if they agreed otherwise at the bargaining table. School
boards have considerable power in employment decisions; but constitu=
tions, statutes, state agency regulations; and negotiated contracts haVe
been used to tame the exercise of that power. All these restraints are
products of the belief that something simply is not fair.

School officials often feel hampered by the myriad laws and due pro-
cess requirements. Superintendents and principals say, "I'm responsible
for this operation, but I don't have the authority to do anything about
it!" Fairness is at the heart of the matter, but people disagree about what
is fair. Yet, if school officials approach all the rules and regulations as
simply a consensus on what is deemed "fair," they can develoP in ap-
proach to administration that is equitable to all and Will be So recagnized
by individuals and institutions alike.

Our society tends to resolve disagreements about what is fair by first
determining how the decision should be made and by Whoin, a resolu-
tion known in the law as due process. The U.S. COnatitutiOn enshrines
this concept in the 14th Amendment: "No State shall . . . deprive any
person of life; liberty, or property, without due process of law."23

These proscriptions have significant implicatiOns for administrators
making employment decisions. Chapters 3 and 4 explore both substan-
tive and procedural due process flowing from the U.S. Constitution.
Since state constitutions generally contain the same or similar language
as the 14th Amendment, this chapter dikusses statutory due process;
which is broadly defined here to include the procedural rights and cor-

140



relative duties prescribed by statute and administrative policy or regran-
thin promulgated pursuant to statute;

Before a school board can make any employment decision adverse to
the interests of an educator; it must follow the statutory ptocedures_and
state administrative regulations. To do otherwise risks reversal of the
decision by an administrative agency and/or court." Hundreds of suits
challenging public school employment decisions form the case laW inter=
preting statutory due process. School board members, supeninte-ndenti,
and taxpayer groups increasingly bemoan the high cost of such disPutes.
In three recent fiscal years the California Office of Adminiitrativi Hear-
ings charged school districts $582,000 for 91 dismisial hearings in which
school boards won 50 of the cases.26

In addition to statutory due process or public law restraints on school
board discretion, collective bargaining agreements have the force of
public law but arc binding only to the parties involved. Some agree-
ments prescribe particular procedures concerning evaluation or criteria
for reduction -in -force decisions. A school board may not relinquish its
duty to make employment decisions,26 but neither can it act in ways con-
trary to a negotiated contract.27 Both state agencies and courts can
reinstate, at least temporarily, a dismissed teacher; even if nontenured;
but the complainant must show that "the violation substantially and
directly impaired his or her ability to improve himself or herself and at-
tain continuing contract statui."28-

The Coitit's Role in Employment Decisions

At this point, a brief description of how courts view their role in
public employment disputes may help the reader understand the out-
comes.

Scope Valetta Reviay. Courts uniformly reiterate that in the review
of the administrative acts of a board of education they will not substitute
their jUdgthent for that of the bOard. One appellant argued before a
federal diStrict court that the board had denied him equal protection of
the law when its policies and practices allowed teachers with less satisfac-
airy evaluations than his to be appointed as permanent teachers. The
court rejected the Claim and declared: "The Board could properly refuse
to renew plaintiffs contract without regard to the performance evalua-
tion."26 It further expressed its belief "that federal courts should not sit as
`super-Tenure Review Committee? when a plaintiff employs the 'I'm
just as good as you are' argument:"30 The plaintiff lost because school ad-
ministrators and the board had followed prescribed procedures and the
bOard by law had the authority not to renew the contract, regardless of
merit.

Had the school authorities failed to evaluate the plaintiff pursuant to
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the evaluation statute; quite another balance would be struck, even
without tenure involved. An appellate court in a California case, while
eschewing interference with the merits of a nonrenewal decision,
nonetheless held the board strictly accountable for compliance with the
evaluation statute. Failure to meet announced notification deadlines and
to provide the teacher with written evaluations prompted the court to
grant review of the board's decision as the only means to enforce evalua-
tion statutes in the absence of a statutory right to arbitration or judicial
review of a nonrenewal decision

The West Virginia Supreme Court is typical in its strict construction
of both tenure statutes and evaluation regulations in favor of employees.
A state board of education policy requires "open and honest evaluation
of [every employee's] performance on a regular basis."32 In an appeal of a
board's refusal to renew an elementary teacher's contract and to grant
her a continuing contract of employment, the supreme court reinstated
the teacher.33 Both the state superintendent of schools and circuit court
had affirmed the board's decision, but the supreme court viewing the
events as a whole found that despite regular evaluation; the principal
had failed to give the plaintiff evaluations that were "open and honest"
enough to apprise her of how she was performing as a teacher; The court
ruled that every decision involving competency under the statutes gov-
erning employment of teachers must be based on evaluations conducted
pursuant to the state board of education policy and that both statute and
policy would be strictly construed in favor of the employee. The evalua-
tions met the form required but lacked the substance guaranteed.

If school authorities have followed the statutes and the employee
knows about his deficiencies and has had opportunity and help to im-
prove; the court will not substitute its judgment for the board's. One
tenured teacher was dismissed for insubordination because, after 16 ses-
sions on daily lesson plans with the principal, he refused to attend addi-
tional sessions. He lost his appeal of the dismissal for insubordination.34
The Arizona appellate court rejected the charge that a scheme of ha-
rassment was set up to force him out of the system. Even though the
teacher's charge had some substance, the court found that the daily
meetings with the principal were a reasonable means of supervision, that
holding them during preparation time created no unusual burden, and
that the principal had noted improvement during those sessions.

Standards of Compliance. The courts nearly always require strict com-
pliance with statutes governing dismissal of employees. Substantial com-
Oiance, on the other hand, has s-ufficed in at least one jurisdiction; the
District of Columbia school syste,n, which is governed by a code enacted
by Congress. At the time of the events in question, the code prohibited
discharge of any school employee "except upon written recommendation
of the superintendent of schools."35 Based on several communications



from the administrator of the district where the appellant worked, the
superintendent of schools instructed the director of _personnel to dismiss
a community aide because of poor performance. The letter of dismissal
notified the employee of the reason for the action and his right to a hear-
ing;

was
also served as the superintendent's recommendation to the_board,

wbut as not actually signed by the Superintendent. In a reversal of the
superior court; the appellate court found no dereliction in duty nor im-
proper delegation of power, because the superintendent had actually
made the deeision.% Compliance with the substance; if not the form; of
the code sufficed.

Another federal court accepted substantial compliance as meeting the
evaluation statute but required strict compliance with the tenure law: In
that case a tenured teacher; dismissed as incompetent; appealed the
board's decision and -charged_ lack of due process and racial discrimina-
tion. Pursuant to Louisiana law; the board had adopted an evaluation
policy providing that if "at any time during the evaluation process the
teacher_ is charged with incompetence or willful neglect of duty; the
eValiiatibri_ proCedure as implemented' under [the evaluation statute] is
superseded_ by the tenure statute."37 The court found that the school
aiithoritiei had substantially complied with the board's policy on evalua-
tion and strictly complied with the tenure law; once the superintendent
decided to recommend dismissal for incompetency and willful neglect of
diitY.. The record showed multiple observations, post- observation con-
sultations; specific recommendations for improvement, and warnings
about unacceptable performance over a period of nearly two years. Tl.e
only lack of compliance with board policy was the principal's failure_ to
assist the teacher in establishing her personal goals for 1979=80._ Ih_thii
case both the board and the court viewed the evaluation and dismissal
processes as distinctly separate and as calling for a different level of cam!
pliance in providing statutory due process. Evert_ so, the substantial
evidence that jwtified dismissal consisted primarily of the record of
observations n-,ade pursuant to the evAliia.tion statute. The evidence of
fair treatment seems to be the key to understanding this case rather than
the standard of compliance.

As the foregoing cases illustrate; the right to judicial review; the kind
of review, and the standards of review and compliance depend on par-
ticular state statutes and case law.

The Significance Of Criteici. Evaluation statutes frequently require pro-
feSSibrialediitattits to establish the criteria for evaluation or require
boards of education to consult with professional staff before establishing
them. Legislators, teacher unions; state boards of education; local school
boards, superintendents_ and other administrators; and teaching staff
have all contributed to the criteria currently in use: These criteria are
crucial in determining the contours and quality of the educational enter-
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prise. If used repeatedly, they serve as a powerful influence in the school
system and in the lives of the professionals who strive to match perform7
ance to the criteria. They also temper the subjectivity of prokssional
evaluation and ferret out unacceptable bias.

The absence of appropriate criteria on which to base evaluations can
undermine the rationale used for employment decisions. For example; a
trial court, in a recent suit challenging promotion policies as racially
discriminatory in a district undergoing court-ordered desegregation;
observed: "[T]he Board has not adopted any such non-racial objective
criteria and, until this is done, the Court will never be in a position to
adequately consider the propriety of any principal selection made by the
Board."38 The federal appellate court agreed that it was impossible for
the defendant board to justify its selections for principal because it had
no criteria on which to make its evaluations and decisions; The only ob-
jective evidence on record showed the black complainant to be "clearly
superior" to the white principals selected for the positions he had fought.
The court ordered the board to instate the complainant as a principal
and to grant back pay based on the differential between his salary as a
teacher and the salary he would have received as a principal.38

Compare the results of the above case with another board's decision
to terminate the contract of a temporary teacher on the basis of un-
satisfactory performance ratings. She successfully challenged the board's
first attempt to dismiss her because of its faulty hearing procedure; there
was no transcript of the proceeding, and the district presented no
evidence. Almost two years later, the board followed mandated hearing
procedures and again terminated her contract. This time the decision
withstood legal attack, primarily because the main testimony supporting
dismissal was based on proper evaluations. Both the superintendent and
principal rated her performance a number of times and conferred with
her in an effort to improve her performance. At the hearing, several
teachers testified on her 13lialf, but the court held their testimony to be
of less weight because_they had not made actual classroom observations
and "none had a certified qualification to evaluate another teacher."40
The court upheld the board's action based on the supervisory ratings and
on the fact that the plaintiff offered no evidence that the ratings or
discharge resulted from "fraud; arbitrariness; or were contrary to law."41

Evaluator Qualification. Judicial emphasis on the qualifications of the
evaluator raises an interesting issue. Everybody feels qualified to make
judgments about the schools. Whether professionals or the public
represented by the board should make decisions concerning employment
is a matter of long-standing tension.. Statutes and case law embody the
compromises; The school board makes the final decision on hiring;
firing; assignment; and promotion; but under many laws only on recom-
mendation of the superintendent.42
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With respect to evaluations, state law may specify that evaluation of
teachers is a duty of particular administrators or may simply derlare that
teachers are to be evaluated. In the litter case, state courts interpret the
vague language to mean evaluation by persons trained and qualified to
do to. The West Virginia state policy illustrates the point; The West
Virginia Supreme Court has repeatedly ruled that if a board fails to
follow the evaluation procedures in the state policy; it cannot discharge,
demote, or transfer an employee for reasons having to do with prior
misconduct or incompetency.43 A trial court recently interpreted the
proscription to mean that only the board could do the evaluating. The
supreme court's reversal emphasized that school board members are
generally not qualified to supervise the professional work of educators
and that the law "clearly contemplates that professionally trained
teachers, principals; and superintendents shall have exclusive control Of
these matter:.."44

Public Pressure in the Process pressure frequently surfaces in
dismissal decisions: Board members cannot ignore voters who urge
firing someone; and this form of pressure permeatet some Cases. A
classic one is the case of a wrestling coach whose team had a losing
season. Soon after the booster club met with the principal, he confided in
the coach that it looked as if either the coach, the superintendent, or the
principal would have to go. Predictably, it was the teacher-coach who
had to fight all the way to the state supreme court to keep his job. The
court noted: "There was evidence, too, that [the coach] was simply the
latest target of an overzealous booster club."45

Another case involved a tenured teacher who urged her fast-track
students toward ever greater achievement. Some parents complained
about the pace and her methods. All of her evaluations rated her per-
formance "satisfactory," the highest possible rating. Without prior notice
Or a hearing the board terminated her contract when she refused to sign
An individual plan for improvement. The agreement provided that any
breach would result in immediate termination of her contract by the
Superintendent. A federal district court found that at the time she was
advised that she could have an impartial hearing; the board had already
made its decision, so such a hearing was impossible. The court ruled
there was a violation of constitutional due process as well as of the
substance of the tenure law. It ordered the board to reinstate the teacher
and enjoined it from taking any action of any nature against the teacher
based on an anything that led to her removal in the first plate.46

In another case a tenured teacher, on the basis of two parental com-
plaints; was evaluated by her assistant principal; and the assistant
superintendent; who made three classroom observations,_gave her notice
of eight areas of deficiency and subsequently observed her claisroom
twice. The board gave her notice of its resolution to terminate her con-
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tract, granted a public hearing, and fired her. In the court's view, 17
years of teaching in that district went down the drain in eight weeks. The
Minnesota Supreme Court dissected the charges in light of the evidence
and ordered the board to reinstate the teacher because of the lack of
reasonable time to improve.47

One suit specifically raised the issue of what weight can be given to
public complaints supported by teachers versus evaluation by a county
superintendent. The West Virginia Supreme Court ruled in favor of a
principal whose competency was challenged by two citizens. The charge
was supported by several teachers. The county superintendent testified
on behalf of the principal; but the board, after the hearing, voted to ter-
minate his contract. The state superintendent ordered reinstatement,
but the circuit court affirmed the board's action. In its analysis of the
evidence, the supreme court emphasized the right to professional evalua-
tion by supervisors. The county superintendent's evaluation outweighed
the citizen's complaints. The court also held that under the accountabili-
ty sections of the state constitution, citizen complaints could result in the
dismissal of public employees based on a competent evaluation. The
court concluded that "a county board of education may receive com-
plaints against any school employee from citizens and that the board
should act upon these complaints; order an evaluation, and discharge an
employee if an improvement period proves to be in vain."48 The process
sounds reasonable; nonetheless; unless administrators can withstand
political heat in making professional judgments about subordinates' per-
formance; expensive judicial review will be the last resort:

Evatuator Rerformance. The professional evaluator who is derelict in du-
ty, spiteful, or simply inept risks exposure in a judicial review. Such was
the fate of one apparently threatened superintendent who wanted to rid
the district of a new but well-experienced, principal. The superinten-
dent's chatty, ungrammatical, somewhat peevish letter of evaluation
asking for resignation upon threat of recommending dismissal is repro-
duced in its entirety, misspellings and all, in an appellate court dec;-ion.
However; more important to the outcome of this case was tile board's
failure to adopt a written policy establishing evaluative criteria for prin-
cipals. The court noted:

In the absence of established evaluative critena, the principal serves at
the whim and pleasure of the superintendent. The principal has no
guidelines against which to measure his or her performance and may
thereby be deprived of a legitimate opportunity for improvement. Without
knowledge of the criteria to be employed in a discharge or nonrenewal
hearing, the principal is Further handicapped in his or her ability to dispute
the propriety of the termination decision. This was not the intent of the
legislature: Futhermore; established evaluative criteria and prior evalua-
tions are important for purposes of judicial review."
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The court ordered reinstatement of the principal. The record is Silent on
the superintendent's fate.

Administration of Evaluations. How often should supervisors evaluate
subordinates? Statutes may set the minimum frequency,50 board policy
may demand greater diligence,51 and good administrative practice may
require even greater effort. One court observed that the state policy re-
quired evaluations to be "regular" and reasoned that "to be effective,
[evaluations] must be more frequent than annual."52 Recent case law
suggests that effective administrators identify deficiencies through
regular evaluations, conduct numerous observations and consultations
during a suitable remediation period, and further evaluate the employee
at the end of the period to determine whether other action is ap-
propriate.

From a due process perspective, the regularity of evaluations must at
least meet statutory or policy standards. The quality and frequency of
observations during a remediation period are evidence of good faith ad-
ministration Of evaluation laws. If contract termination is deemed
necessary, the board should rely solely on post-remediation period
evaluations to support a finding that cause for dismissal or demotion ex-
iStS.53

Remediabilio. Fairness to both students and educators raises the issue
of whether an employee's personal behavior or professional perform-
ance, when determined to be unacceptable; is remediable. If not, the
board can take immediate action, subject to procedural requirements. If
the behavior or performance is remediable; the board must give the
employee reasonable time to correct the deficiency and the administra-
tion must offer help in the improvement process. What is reasonable will
vary, depending on the total circumstances of each case.

Judging behavior to be irremediable risks judicial disagreement.
Citing numerous cases; an Illinois appellate court explored several
definitions. The court explained that a[w]hether causes For dismissal are
remediable is a question of fact and its initial determination lies within
the discretion of the board."54 It continued: "A cause is irremediable
when irreparable damage has already been done and cannot be reme-
died. . . . Causes, remediable when considered alone, will be deemed
irremediable where combined with other remediable causes if continued
over a long period of time during which the teacher refuses or fails to
remedy them."55 In this case involving a physical education teacher, the
court considered the pattern of evaluation r, the teacher's attitude, and
the long period between the last evaluation in October and the filing of
charges in May, and ruled for the teacher with this rationale:

We believe that the causes charged against plaintiff were remediable in
nature because the Board failed to establish either that the plaintiff's causes
severely damaged the students, faculty or school or persisted for a suffi-
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cient time period so that they could not have been corrected if a warning
had been given.%

In another Illinois case a board dismissed a black teacher with 25
years of service who failed to improve her classroom organization,
teaching techniques, and student discipline within 64 school days after
notice of deficiency. Despite multiple observations and suggestions by
specialists and supervisors, her attempts to change were ineffective. The
court concluded that the teacher's

[Deficiencies were fundamental and of long standing, having to do with
her own mental discipline and her lack of grasp of her subjects. . . .

Moreover; her defensive attitude founded on her belief that some of the
criticism against her was racially motivated created an atmosphere
which definitely worked against remediation since she was thereby led to
assign the criticism to outside influences she could not contro1.57

The attitude of the employee toward the supervisor's criticisms and sug-
gestions for remediation are an important factor in judges' opinions
about the remediability of deficiencies.58

Another school board, prodded by complaints from parents, dis-
charged without warning an elementary teacher with nearly 20 years of
experience. The board's decision was based on the teacher's alleged
cruelty to students and unlawful corporal punishment, which the board
concluded was irremediable. The teacher had used physical force in
directing children to their seats or directing them in the hall. The board
relied on the precedent of four corporal punishment cases in which irre7
mediable behavior justified peremptory discharge. The court disagreed
and ordered reinstatement of the teacher. The court distinguished this
teacher's acts from those in the four cases cited by the board in which the
charges were, respectively, striking students on the face and head, using
a cattle prod to shock students; paddling a student twice in 20 minutes;
and striking students with five pieces of balsa wood taped to a curtain
rod. The court held that the board failed to "demonstrate the damage to
the students, faculty or school was so severe that it could not have been
coffee ted ."58

Considered as a whole; the cases cited so far suggest that to be fair the
length of time a board must give an employee to correct deficiencies
varies with the remediability of the behavior; the attitude of the teacher;
the damage to students and the school system; the clarity and specificity
of charges; timely notice; and what reasonably can be expected of an
employee. The attitude and helpfulness of the administration and board
also weigh in the determination. The courts may count the number of
school days given to the employee for correcting the deficiency, but what
happens before, during, and after that period seems to determine
whether the time allotted is deemed fair.
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Mithodr of Evaluation. One aspect of evaluation not challenged in these
cases is the instrument used. Some states (e.g.; West Virginia; Penn-
sylvania, and Louisiana) require use of particular rating instruments
developed at the state level. Other states require local boards to develop
an evaluation program. Generally; the professional staff develops the
evaluation instrument; Regardless of the instrument used; the courts
comment approvingly when supervisory observations are documented
by written anecdotal comments and buttressed by additional observa-
tions by other competent evaluators.

Judges look at the record as a whole. They look at the pattern of
evaluation to determine whether the ratings and conferences warn
employees of unacceptable performance and explain what is unaccept-
able. They take a very dim view of surprises. This is illustrated by the
court's reaction to the dismissal of a teacher charged with lack of student
control and objectionable body odor. The principal's early evaluations
were complimentary but recommended clamping down on talkative stu-
dents. No criticisms appeared in the second and third evaluations. All
these observations occurred in the fall of 1976. In January 1977 the
principal compiled a "Teacher Awraisal Instrument" and rated the
teacher "plus" on 36 of 37 items. The one minus concerned body Odor.
Six more observations between October 1977 and February 1978 all
praised the teacher. In April 1978 the school board entered a tenure con-
tract with the teacher for 1978-79. A November 1978 rating was all com-
plimentary. The December rating suggested that students sharpen their
pencils before class. On 31 January 1979 the principal asked for the
teacher's resignation. Predictably, the court reversed the board's ter-
mination of the teacher's contract.60

In summary, good administration requires establishment of criteria;
attentive implementation of evaluation procedures; documentation of
observations, and candid communication with employees. Consider the
case of a teacher with two good annual evaluations and one critical one;
which led to nonrenewal of her contract. Asked why his early evaluations
were not critical; the principal testified:

Well, the first year most beginning teachers have difficulties of some sort
or another. They like to be popular and that gets them into trouble real
fast and also Mrs. Wilt was pregnant the first year which I think con-
tributed to part of her problem and trying to be a halfway decent; humane
person, I did not want to wipe her out totally the first year or second
year.61

The court's response is a message for all evaluators:

For an evaluation to properly inform the school employee about his or
her job performance, it must be as accurate and truthful as the evaluator
can make it. Otherwise a teacher or school employee will not know how his



or her job performance is actually viewed by the administrator and also
will not know how he or she can improve.

We find this statement by Greenfield to be disturbing because it in-
dicates that the evaluations of the appellant for the first two years may not
have been done openly and honestly, as required by [regulation]. Theie
evaluations and observations are very subjective in nature because the
areas intended to be measured cannot be objectively quantified. If these
evaluations and observations were simply paperwork cranked out to feed
the hungry bureaucrat, then we would not have spent so much time
discussing them in this opinion. However, as evidenced by the facts of this
case, a person's very livelihood can depend on where the evaluator places
his checkmark on.the form.

We would hope that in future cases, administrators, supervisors and
principals will fully realize the importance of observations and evaluations
and understand the significance of [the regulation] in this regard.62

Recommendations

The message of the evaluation statutes and case law is simple: Within
the framework of the law, set standards, develop a regular process, and
be fair. Practicing the last principle is hard because we all look at a deci-
sion from different perspectives. Being fundamentally fair, however, can
take much of the sting out of adverse, but sometimes necessary, deci-
sions.

More specifically, the lessons of the case law reviewed in this chapter
can be condensed into the following guidelines:

1. Establish specific written criteria for the selection and evaluation
of certificated personnel.

2. Use trained supervisory personnel to conduct evaluations.
3. Evaluate all certificated personnel regularly. To be effective,

"regular" must be more often than annual.
4. If a particular instrument is prescribed by law, regulation, or

policy, be careful that making the requisite judgments is not per-
functory. Supplement the instrument with anecdotal informa-
tion.

5. Discuss openly and candidly with the person being evaluated all
aspects of the evaluation and make specific recommendations for
improvement as needed.

6. If the deficiencies in the educator's performance are so serious
that failure to change could lead to demotion, nonrenewal of
contract, or dismissal, give the person a written explanation to
that effect, counsel him or her, and set a reasonable timetable for
future observations and a reasonable deadline for correcting the
deficiency. What is reasonable varies with the danger to students
and staff, how long the behavior has been tolerated, how difficult
change will be, and the employee's attitude.
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7. Rely primarily on evaluations made after the period of remedia-
tion to determine whether demotion, reassignment, nonrenewal
of contract, or dismissal is appropriate.

8. Listen to complaints from parents; but rely on the opinions of
qualified evaluators if there is disagreement.

9. Observe all the relevant procedural and substantive re-
quirements set forth in statutes, regulations, board policies, and
collective bargaining agreements when making an employment
decision that is adverse to the employee.

10; Move with deliberate speed and without surprises to balance
consideration for the employee, the welfare of the studentS, and
the progress of the educational system.
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8
Good Cause Basis for Dismissal

of Education Employees

W. Lance Landauer, John H. Spangler,
and Benjamin F. Van Horn, jr.

All states have some statutory provisions regardLig teacher
dismissals; but few cite exactly the same causes; The reasons specified
for dismissal vary from the very specific to the very general; with a great
deal of ambiguity and overlap among the causes. The most frequently
cited causes for teacher dismissal are immorality, incompetence, and in-
subordination. The discussion in this chapter concerning these three
causes encompasses the general judicial principles found in teacher
dismissal cases.

Immorality

School boards in 38 states are statutorily authorized to dismiss a
teacher on a direct charge of immorality and/or moral turpitude; No
other single charge is as widespread in dismissal statutes. In the remain-
ing 12 states statutory grounds of good or just cause, unfitness to teach,
or unprofessional conduct may be used to dismiss a teacher for immoral
conduct; While legislatures have chosen to cite immorality as a cause for
dismissal, they have been reluctant to define the term or to discuss its ap-

W. Lance Landauer is the principal of New OeorclJunior High School in New Word,
Pennsylvania.

John H. Spangler is an assistant principal at New Ogprd Junior High School.
Benjamin F Van Horn; Jr. is the superintendent of the Fannett-Aleal School District in
Willow Hilt, Pennsylvania.
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plication to specific conduct. Consequently, the definition of immorality
and application to specific conduct have been left to the judicial system.
As a 1952 Pennsylvania decision pointed out: "Exact definitions of such
abstract terms [as immorality] are obviously quite impossible."' Because
of the imprecise nature of the term, school boards; when contemplating
dismissal of personnel on such charges, need to be aware of what the
courts have said about conduct considered to be immoral.

A survey of relevant cases reveals that actions that form the basis for
dismissals based on immorality generally fall into one or more Of the
following discrete categories of conduct:

1. Heterosexual misconduct with studentS
2. Heterosexual misconduc, with nonstudents
3; Homosexuality
4; Nonsexual misconduct with students
5. Physical abuse of students
6. Classroom discussion or use of materials that are sexual in

nature
7. Use oi profanity
8. Misconduct involving drugs
9. Misconduct involving alcohol

10. Other criminal misconduct
11. M_ isappropriation of fonds
12. Cheating
13. Lying

While the categories of conduct which the courts have construed as
immoral cover a broad range of behavior, certain guidelines can be iden-
tified that the courts will generally apply to cases involving a dismissal
for immorality.

cxuat Misconduct with Students. Sexual misconduct with students may
not be engaged in by teachers, and such misconduct justifies removal of
the teacher from the classroom. No other category of conduct used as a
basis for immorality dismissals has generated such unanimous disap=
proval in court decisions as sexual misconduct by a teacher with
students. A Washington court observed in 1973 that lilt is difficult to
Conceive of circumstances which would more clearly justify the action of
the Board than the sexual misconduct of a teacher with a minor student
in the districe'2 A 1982 decision in the same state held that sexual
Misconduct with students "is inherently harmful to the Sttideriacifer
relationship. "3

The dismissal of a Colorado teacher was upheld where it was fOund
that he engaged in mutual tickling of the genitals,_ sexually Suggestive
dialogue, and other sexually related horseplay with fernak studinis on a
field trip. The court responded to the teacher's argument that the ac-



tivities were good-natured and a positive influence by stating that "[ijt is
difficult to conceive of a single positive aspect that such behavior might
have in an educational context."4

A 62-year-old history teacher with 18 years of satisfactory service in
the Texas schools was dismissed because of an improper sexual relation-
ship with one of his students. Concerning his immediate removal from
the classroom and his dismissal; the Fifth Circuit Court of Appeals said;
"a male eighth-grade teacher charged with sexual misconduct with his
teenage female students should not be in contact with them in the
teaching process."5

The fact that a student's parents are aware of, or even encourage; the
relationship between their child and a teacher may not be enough to
mitigate a finding of immorality. A Washington junior high school
counselor met a high school girl through social contacts with her parents.
With the parents' approval the two began to date. The girl became preg-
nant and the school administration learned that the counselor was the
father of the child. The teacher was questioned and admitted the truth of
the allegations. Shortly thereafter the couple was married but the
counselor was dismissed, nevertheless. The counselor appealed the
dismissal but the court upheld the action of the school board, reasoning
as follows:

While the argument that "immorality" per se is not a ground for
discharge without a showing of adverse effect upon "fitness to teach" or
upon the school has merit; we decline to set such a requirement where the
sexual misconduct complained of directly involved a teacher and a minor
student. In our view, the School Board may properly conclude in such a
situation that the conduct is inherently harmful to the teacher-student rela-
tionship; and thus to the school district.'6

&iital Ail !fondue' with Nonstudents. Private, discreet sexual conduct is
viewed in terms of its adverse effect on the school and on the teacher's
ability to perform the teaching function. A divorced Nebraska teacher
was dismissed because she had, at various times, allowed single men,
single women, or couples to stay at her apartment overnight. In over-
turning the dismissal, a federal court ruled that for the board "to-justify a
dampening of the rights of assembly or association and privacy the state

. ; must show that the termination . . . was caused by conduct which
'materially and substantially' interfered with the school's work."7

A South Dakota school board that sought to dismiss a teacher for
cohabitation presented as evidence a petition condemning the teacher's
action; as well as evidence of adverse student reaction and general con-
troversy within the school and community because of the teacher's living
arrangements. The court upheld the dismissal; ruling that "it would
seem reasonable for the School Board to conclude that controversy be-



tween the plaintiff and the parents and the community members of this
locale would make it difficult for the teacher to maintain the proper
educational setting in her classroom."8

In 1969 the California Supreme Court ruled that a one-week; private
homosexual relationship was not sufficient reason to revoke a teacher's
certificate. The court reasoned that the definition ofa term such as im-
morality or moral turpitude is so broad that the term must be related "to
the issue.of whether, on the job, the employee haddisqualified himself. "9
The court provided a check list of factors that may be used in determin-
ing the adverse effect on a teacher's fitness:

In determining whether the teacher's conduct thus indicated unfitness to
teach the board may consider such matters as the likelihcikl that the Cori;
duct may have adversely affected students or fellow teachers, the degree of
such adversity anticipated, the proximity or remoteness in time of the con-
duct, the type of teaching certificate held by the party involved; the ex-
tenuating or aggravating circumstances, if any surrounding the conduct,
the praiseworthiness or blameworthiness of the motives resulting in the
conduct, the likelihood of the recurrence of the questioned conduct, and
the extent to which disciplinary action may inflict an adverse or chilling
impact upon the constitutional rights of the teacher involved or other
teachers. 10

A board's ability to prove an adverse effect on the teacher's ability to
function; using the factors outlined by the court; is of extreme impor-
tance in dismissals focusing on private conduct. The courts have
repeatedly stressed that even though a teacher occupies a special position
and "as a consequence of that elevated status, a teacher's actions are sub-
ject to much greater scrutiny than that given to the activities of the
average person,"11 the basis for dismissal must rest on a teacher's ability
to perform the teaching function. As one Ohio court stated: "The priva:e
conduct of a man, who is also a teacher, is a proper concern to those who
employ him only to the extent that it mars him as teacher; who is also a
man. "i2

Teacher Profanity in the Classroom. Speech that is profane, sexual, or
vulgar and cannot be shown to have a valid educational purpose is not
constitutionally protected and may serve as a basis for dismissal.
Generally; a teacher enjoys a measure of freedom in classroom instruc-
tion. However, when a teacher chooses to discuss topics of a sexual
nature not related specifically to the course of study, the conduct may be
questioned.13 For example; when a Florida band teacher discussed
virginity, premarital sex, and various sexual activities with his coed
classes; the school board dismissed him and the court upheld the
dismissal. In an opinion quite critical of a federal judicial trend toward
permissiveness; the court stated that it was "still of the opinion that in-
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structors in our schools should not be permitted to so risquely discuss sex
problems in our teenage mixed dasseel4

A Pennsylvania teacher's dismissal was upheld when it was proven
that he called one of his students a slut and had implied to the class that
the student was a prostitute. The court ruled that his language failed to
foster and elevate the ideals and attitudes a teacher should develop in his
students and that his conduct evidenced a moral failure in his own
character. is

A California teacher who told his class that the school bell system
"sounded like a worn-out phonograph in a whorehouse" and that the col-
or of his classroom walls looked like someone had "peed on them and
then smeared them with baby crap" was judged y the courts as being so
vulgar that his fitness to teach was impaired.16 The court ruled that the
teacher's vulgarity had reached the point where the effect on his fitness
and ability to teach was sufficient to warrant his dismissal. On the other
hand, the courts have generally ruled that when a teacher's use of sexual
references or profanity does not "transcend his legitimate professional
purpose,"I7 the speech will be considered constitutionally protected and a
dismissal based on this conduct will be overturned.

Privary Rights as a Defense. The constitutional right to privacy cannot
be claimed as a defense against dismissal if the conduct was of a public,
bizarre, or flagrant nature. When the private conduct of a teacher
becomes public knowlege or when the claim of privacy is applied to con-
duct that; in fact; is not private; the courts generally have held that the
conduct is not protected from school board scrutiny by a right to
privacy; For example; a Massachusetts teacher who took a mannequin
to a spot on his front lawn under a street lamp and proceeded to undress
it; caress it in a lewd fashion; and place it between his legs; claimed the
board's dismissal violated his right to privacy; A federal court upheld the
dismissal, ruling that "the right to privacy . . . may be surrendered by
public display. The right to be left alone in the home extends only to the
home and not to conduct displayed under the street lamp on the front
lawn.18

An Oregon teacher claimed that his dismissal, which was based on
publicized homosexual acts at an adult bookstore, violated his right to
privacy. The court stressed that he "was not dismissed because of his sex-
ual preference, but rather because of the manner and place in which he
exercised that preference with the resultant notoriety surrounding his ac-
tivities."19

A federal court in Illinois found unconvincing a teacher's argument
that his right to privacy included publication in a swinger's magazine of
a photograph showing him and a female companion nude from the waist
up. The court ruled that the public nature of such a photograph made it



constitutionally permissible for the board to inquire into the Moral
character of the teacher.20

A 1973 New York decision ruled that it was an error to assume that
there is an absolute right to privacy. The court went on to provide in
stances where a teacher's right to privacy might be limited:

In our view whit otherwise might be considered private conduct beyond
the licit concern of school officiali ceases to be such in at least either of two
circumstances if the conduct directly affects the performance of thepro-
fessional responsibility of the teacher; or if, without contribution on the
part of school officials, the conduct has become the subject of such public
notoriety as to significantly or reasonably impair the capability of the par-
ticular teacher to discharge the respcmiibilitiet of his position.21

While immorality is the most frequently cited legislative eaute for
dismissal, its application and definition have generally been left to the
courts. A major consideration for the judiciary is proof of a nexus be=
tween conduct and fitness to teach. Where this nexus is demonstrated_
the board; the dismissal action has a greater chance of being sustained in
the courts even when constitutional challenges to the ditinitial are
claimed.

Incompetence

A review of appellate court decisions rendered over the past 30 years
reveals that the courts have permitted school boards to use a broad inter-
pretation of incompetence. The conditions or behaviors that have suc-
cessfully been applied to incompetence fall into four general categories:
inadequate teaching; poor discipline, physical or mental disability, and
counterproductive personality traits.

Since the courts have permitted a broad interpretation of incompe-
tence, the critical factor in a successful dismissal is the evidence pro-
duced to substaniite the charges. The following evidentiary guidelines
should be applied when considering the dismissal of a tenured prOfet-
tiOnal employee on the grounds of incompetence.

1. A comparative standard of performance is applied by school boards where in-
competence is atteged.

A teacher must be measured against a standard used for other teach-
ers in a similar position, not against some hypothetical standard of
perfection. A Nebraska school board decided to dismiss a physical
education teacher who received good ratings in all areas except discipline
and organization. In ruling for the teacher's reinstatement the Nebraska
Supreme_ Court provided the foll6Wing rationale: Incompetence is not
Measured in a vacuum, against a standard of perfection; it must be
measured against the performance of others in a similar position.

159 .166



Although the teacher's conduct may have been minimal, it was not in-
competent, and there was no evidence that the teacher's conduct was
Mow the standard of performance required of others. Finally, there was
no expert testimony providing sufficient evidence of incompetence.22

A similar rationale was applied in the reinstatement of a Tennessee
kindergarten teacher. The newly assigned elementary principal, former-
ly an assistant junior high school principal, recommended that the
teacher be dismissed due to her lack of -classroom control. The principal
had no prior exposure to kindergarten classrooms or training in this
area. A state supervisor testified that, although more classroom structure
was needed, the teacher was providing an adequate readiness program
and was using acceptable teaching techniques. The Tennessee Supreme
Court reinstated the teacher because of the lack of any persuasive
testimony that the teacher's performance was ineffective or below the
standards of efficiency maintained by other kindergarten teachers.23

2. There shoutd be substantial evil:nee to just incompeknce.
To determine whether there is substantial evidence, the courts have

often applied the 'reasonable man" test. This test poses the question:
Would a reasonable man have reached the same decision upon examina-
tion of the record as a whole?

The record as a whole, rather than any single incident, should be
used to establish substantial evidence. A discharged elementary prin-
cipal argued that the 67 instances cited by the school board as the basis
for its dismissal decision were no more than petty daily errors. However,
the record as a whole provided substantial evidence to support the school
board's decision, and it was the Minnesota Supreme Court's opinion that
the dozens of errors attributed to the principal indicated that his prob-
lems exceeded those of petty daily errors.24

Even testimony leading to inconsistent conclusions does not prevent
a school board's dismissal decision from being supported if there is
substantial evidence; An elementary principal was dismissed for defi-
ciencies in teacher supervision; student discipline; decision making; and
long-range planning; These problems were documented by two totally
negative evaluations made by the superintendent; However; 34 teachers
and many parents signed a letter of support; and a former superinten-
dent wrote a letter attesting to the principal's leadership skills; Never-
theless, the Iowa Supreme Court found sufficient evidence on the record
to support the findings of the school board.25

3. School boards and administrators should document a pattern of incompetent
behavior. (See Chapter 6.)

Most successful dismissals for incompetence are based on a pattern of
behavior rather than a single critical incident. An Illinois teacher was
dismissed for deficiencies in planning, lesson presentation, and class-
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room discipline. The appellate court clarified that the momentary lapses
in discipline or a single day's lesson gone awry is insufficient reason for a
teacher's dismissal; However, if a pattern of unacceptable behavior is
established; a dismissal will be upheld.26

A Washington teacher was dismissed for unacceptable disciplinary
practices. On one occasion the teacher kicked the leg of a student's chair
causing the student to fall backward and strike his head on a table. The
teacher's past record revealed other instances of improper discipline, and
he had been notified of the consequences for repeated violations of
district regulations. In upholding the teacher's dismissal, the court of ap-
peals stated "sufficient cause for discharge may be evaluated in light of
the teacher's record as a whole, which may be said to dcmo,:,:rate a con-
tinuing pattern of unacceptable teaching practices."r

4. School boards should murrain whether the bele4, ior en question is ir.
remediable Wore terminating empto:yrnent.

Under some state statutes, school boards must first decide if a charge
i' remediable or irremediable before making a dismie.dl decision. If a
school board considers the charges remediable, then the teacher is en-
titled to a notice of the charges and a period of time to correct the unac-
ceptable conduct. If the charges are considered irremediable, then
dismissal proceedings can be initiated without the preliminary notice of
charges and a remediation period. However, the det?.rmination of :r-
remediability is subject to judicial review. Irremediable charges are
those that could not have been corrected even if a warning had been
issued or charges that have had a damaging effect on students; faculty;
or schoo1.26

The dismissal decision of a New Mexico school board was overturned
because it failed to show that the teacher's behavior was not correctable;
The teacher on several occasions had violated the district's disciplinary
policy, for example, hitting one student with a drumstick and kicking
another student. However, the administrators failed to follow the con-
ference procedure required by state statutes. In reinstating the teacher
the court of appeals stated, "Although the situation was serious; the
question remains: was it correctable? There is neither evidence nor
finding that it was not, and no evidence that any effort was made at any
conference to correct the teacher's unsatisfactory work performance."26

An Illinois teacher was reinstated when the court disagreed with the
school board's decirim., that the dismissal causes were irremediable. This
physical education teacher had poor classroom discipline, presented
disorganized lessons; and ridiculed awkward students. Since there was
no evidence of irreparable damage to students, the court found the
school board in error for providing notice and an opportunity for
remediatinn.30
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5. In _jurisdictions that require an effort at remediationi school boards must be
sure that a reasonable period jbr remediation has been provided.

A teacher of mentally handicapped students was dismissed for lack of
instructional planning, lack of positive learning activities, and lack of
cooperation with colleagues. A period of 15 school days lapsed between
the notice to remedy and the last formal evaluation. An Illinois appellate
court did not consider this a reasonable period for assessing improve-
ment and stated further that an evaluation should have been made at the
end of an agreed upon remediation period.31

In another case a high school English teacher was given notice to
remedy her classroom discipline; communication skills; and record-
keeping: After a lapse of five school weeks she received a formal evalua-
tion and was dismissed. Statements from students, teachers; and the
principal indicated that she was making an effort to improve. The Min-
nesota Supreme Court found this remediation period unreasonable and
reinstated the teacher.32

An Illinois elementary teacher was dismissed because of poor disci-
pline and ineffective instruction. Over a remediation period of eight
school weeks several administrators and supervisors observed the
teacher and provided assistance. The teacher exhibited a defensive at-
titude toward suggestions for improvement and no progress was noticed
in her performance. In this case the court found the remediation period
reasonable and upheld her dismissal.33

6: School boards should seek to establish that 41,2 employee's conduct had an
adverse efea on the ecient operation of the school:

Historically; the courts have studied the administrative record to
determine if there were sufficient facts to support the alleged inade-
quacies of the teacher and limited their review to the teaches condition
or conduct. However, during the past decade the courts have frequently
asked school boards to support their charges of incompetence by also
showing an adverse effect on the students, the teaching process, and the
school in general.

A kindergarten teacher was dismissed for reasons related to her
teaching philosophy, classroom discipline, and uncompromising atti-
tude. However, the teacher was able to show that the achievement level
of her students was equal to that .licir peers. The Michigan Court of
Appeals overturned the dismissal and tenure revocation decision of the
school board and the state tenure commission with the following reason-
ing:

Because the essential function of a teacher is the imparting of knowledge
and of learning ability, the focus of this evidence must be the effect of the
questioned activity on the teacher's students. Secondarily, the tenure
revocation proceeding must determine how the teacher's activity affects
other teachers and the school staff."



A mathematics teacher in Tennessee was dismissed for publicly ex-
pressing her hatred for blacks; She openly stated her feelings to the
elementary school principal and his assistant; both of whom were black.
As a result of her racial biases, she would often turn her head and look
away when the principal attempted to speak to her When assigned a
black aide the teacher rejected her and failed to give her work to do. The
court emphasized that the school board's interests in maintaining an effi-
cient school system outweighed the teacher's First Amendment interest
of free speech. The teacher's dismissal was upheld because her remarks
and behavior had a detrimental effect on the school and community

The dismissal of a Minnesota teacher was overturned because an
adverse effect on the students could not be established. This third-grade
teacher was suspended immediately for allegedly holding pins under the
outstretched arms of a student until he admitted to throwing a crayon.
Several factors contributed to the teacher's reinstatement. First, the
school board had not considered the remediability of the teacher's con-
duct. This teacher had taught for 23 years with an unblemished record,
and there was no written discipline policy in the school district. Second,
there was no evidence of actual physical or psychological harm. No
childrcri in the class, including the disciplined student; expressed a fear
of returning to her class nor did they report the incident to their
parents.36

The process of dismissing incompetent teachers is considerably more
complicated than the application of a technical or legal definition:
Nevertheless; school boards and administrators should not misinterpret
the role of the judiciary as an obstacle to the dismissal process. The
courts have been careful not to intrude upon the discretionary powers of
school boards to determine a teacher's incompetence; and they have ac-
cepted a broad interpretation of this ground for dismissal. However,
courts have required that a school board's findings be supported by
substantial evidence and be in conformance with the employee's
statutory and constitutional rights.

Insubordination

Insubordination is listed as a separate cause for the dismissal of
teachers in the statutes of 21 states. Violation of school law and policy or
good or just cause are often substituted for a charge :if insubordination
or in a dismissal action when insubordination is not specifically listed as
a cause for teacher dismissal in a state's school laws. Violation of school
law or policy is listed as a separate cause for dismissal in 17 states: Good
or just cause is specified in 28 states: Insubordination does not necessari-
ly have to be cited as a part of state statute in order for courts to uphold a
dismissal action for insubordination:

Regardless of statutory provisions, insubordination is a judicially ac-
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ceptable cause for the dismissal of a teacher in all State. The U.S.
Supreme Court affirmed the action of the Pennsylvania Supreme Court
regarding the dismissal of a teacher who refused to answer his superin-
tendent's questions regarding his loyalty. The Periniylvania court sup-
ported the dismissal on the basis of incompeter.cy. It reasoned that the
teacher's lack of frankness and candor and insubordination made him in-
competent. The U.S. Supreme Court indicated that "the Pennsylvania
statute; unlike those of many other States, contains no catch-all phrase,
such as conduct unbecoming a teacher, to cover disqualifying conduct
not included within the more specific provisions. Consequently; the
Pennsylvania courts have given incompetency a broad interpretation."37

judicially defined insubordination can be classified as follows: absence
from duty, refusal to follow established procedures for classroom or
nonclassroom activities, improper use of corporal punishment; im-
proper grooming, refusal to sign loyalty oaths and to participate in
loyalty - related activities, improper union activity; and criticism of
authority.

Persistence of the Violation. Generally, school boards are required to
demonStrate the presence of a persistent willful violation of a reasonable
rule or -order emanating from a proper authority in order to receive
judiCial affirmation for the dismissal of a tenured teacher. The Wyoming
Supreme Court affirmed the dismissal for insubordination of a teacher
who refused to accept a teaching assignment made by the principal. An
industrial arts teacher was directed to teach a first-period welding tlat in
one school and to teach the remainder of his schedule in another school
located in the same district Transportation was provided by the district
and the teacher was certified to teach welding. The teacher was informed
by the principal of his probable schedule several weeks prior to the start
of school with the final schedu'e being confirmed at the beginning of the
school term. The teacher reported to the first- period class as directed for
the first four days of school. Thereafter, he repeatedly refused to report
to class claiming that he was not properly prepared to teach welding,
that materials were inadequate, and that he was not directed by the
board or superintendent to teach welding. The court ruled the action to
be insubordination by applying the following rationale:

1 Persistence: The action of the teacher was persistent u that he
verbally refused the assignment and, in fact, failed to report for
class as directed;

2. Willful: There was no misunderstanding or negligence; the
teacher intended not to obey a direction that he fully under-
stood.

3. Reasonable rule or order: Other teachers traveled between
buildings; the teacher was certified in the subject, transportation
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was provided, and the time for travel was sufficient; There was
nothing unreasonable about the direction;

4. Proper authority: The board and superintendent properly
delegated the authority of class assignments to the principal ;38

"Persistence" is often difficult to define. One view of persistence
focuses on the intention of the teacher. For example, teachers may be
dismissed for violation of rules regarding their attendance at school. The
Maine Supreme Court affirmed the dismissal for insubordination of a
teacher who absented herself from school despite the denial of her leave
request. The teacher had made several requests and had announced her
intention to disregard the board's denial of her leave request; She had no
record of similar transgressions. The court reasoned that although there
was no persistence of action, there was a persistence of intent; She in-
tended to disobey and; despite opportunity to correct her action; she
followed through with her insubordinate act;39

The Connecticut Supreme Court defined persistence differently. The
court ordered the reinstatement of a teacher who had absented herself
from duty despite the denial of her leave request; In this case the teacher
twice requested leaves of absence; and on both occasions the requests
were denied; The Connecticut court ruled that a persistence of action
had to be demonstrated in order to sustain a dismissal for insubordina-
tion; Since the act appeared in isolation, it was reasoned not to be suffi-
cient to demonstrate persistence.48

Willful Violation. Insubordinate acts must be willful in order to sustain
dismissal actions. Unless a rule or directive prohibiting an action is
clearly and properly communicated in an understandable form or is
readily apparent in administrative-employee relationships, a dismissal
action for insubordination is not possible. In general, if teachers arc
unaware of the presence of a rule or directive prohibiting certain kinds of
behavior, courts will not judge them as being willfully insubordinate.

An Alabama appeals court upheld a school board's dismissal of a ten-
ured guidance counselor for insubordination upon a review of evidence
that established that the counselor refused to meet his assigned duty as a
supervisor of children prior to the beginning of the school day. The
supervision assignment was rotated among employees, but the counselor
contended that counselors should be exempt from the duty. A formal
reprimand was issued, which prompted the counselor to file a grievance.
The grievance was sustained on procedural grounds, but the court, in
considering the counselor's conduct, reached a decision that there was
sufficient evidence of a willful refusal to obey a reasonable order to
justify dismissa1.4I

Reasonabk Orders from Acceptable Authoritim Statute law; regulation;
policy; and practice often designate specific officials and administrative
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bodies to make rules governing certain kinds of actions. For an action to
be considered as insubordinates the rule governing the action must come
from an acceptable authority. Further, rules and orders must be reason-
able both in design and application. If a teacher is able to demonstrate
that a rule or order was capricious, arbitrary, or violative of constitu-
tional rights, then courts may reverse the school board's dismissal deci-
its:M.42

Teachers can be compelled to follow reasonable directives in the
operation of their classes. Rules or directives pertaining to corporal
punishment and general classroom operation must be followed; In a cor-
poral punishment case, the North Dakota Supreme Court ruled that
written guidelines and administrative admonitions were sufficient to
justify dismissal of a teacher who repeatedly used corporal punishment
withlis students. Written guidelines specified that corporal punishment
is allowed only with the permission and under the supervision of the
principal. On five occasions the teacher had slapped students' faces and
pulled their hair despite being directed by the principal to discontinue
such actions.°

When considering a dismissal action for insubordination a school
district must be sure that it is based on a legitimate school concern. In
order to limit a teacher's use of a specific teaching method or kind of
material, a school district must demonstrate the likelihood of a substan-
tial or material interference with the operation of the school bCfore
grounds for insubordination can be established. Factors related to such a
concern would include the age of the students,44 the relationship of
course material or teaching method to the subject of study, the kinds of
materials or methods available in the general school curriculum and
library,45 expert opinion about the material or methOd, and the degree of
interference or disruption the material or method may engender relative
to the orderly operation of the school.44

Substantial Evidence. School boards must demonstrate the existence of
"substantial evidence" to support the dismissal of a teacher for insubor-
dination; In demonstrating substantial evidence, courts apply the
reasonable man test. If reasonable persons could agree that the evidence
supported the charge of insubordination, the courts will accept the ex-
istence of substantial evidence to confirm ,narges of insubordination.
Therefore, it is essential that dismissal for ili.ubordination be based on
verifiable fact and documentary evidence.47

Nonctassroom Directives. Teachers can be required to follow
nonclassroom directives that can be shown to bear a rational relationship
to the functions of the school. Violations of valid regulations governing
medical and psychological examinations, residency requirements, and
requirements to confer privately with administrators have all resulted in



judicial affirmation of the dismissal of teachers. School boards are com-
pelled to follow prescribed regulatory and statutory procedures affecting
nonclassroom directives. For example, many states accept the right of a
school board to enact regulations requiring teachers to reside in -their
district of employment. However, the New Hampshire Supreme Court
declared an ordinance requiring district residency to be a viofation of a
teacher's fundamental constitutional rights.49

The Mississippi Supreme Court ruled that a teacher's refusal to sign
an attachment to a regular employment contract was sufficient to
demonstrate insubordination. The attachment contained a statement,
approved by the school board, indicating that the teacher agreed to
follow the provisions of a newly enacted board policy manual. The pro-
visions were explained at a teachers' meeting and all teachers; except the
plaintiff, signed the attachment. The superintendent asked her to sign
the attachment on several occasions. She refused. He finally wrote to her
instructing her to sign the attachment or he would recommend her
dismissal for insubordination; She still refused; and she was dismissed;
The court affirmed the dismissal; reasoning that the teacher's persistent
insubordinate refusal to sign the contract attachment was sufficient to
warrant dismissal; The court rejected the teacher's contention that the
dismissal action was arbitrary; capricious; and an abuse of the school
board's discretion; 49

Uncooperative Behavior. Uncooperative behavior can serve as a cause
for the dismissal of a teacher on grounds of insubordination. A charge of
uncooperative behavior is usually characterized by a series of insubor-
dinate acts, which may be combined with sow," other category of offense.
The offenses may or may not be related to one another. Although a
specific statutory cause for dismissal must be listed; a pattern of un-
cooperative behavior should be established; A single offense may not be
sufficient to warrant dismissal action. A pattern of inappropriate actions
on the part of a teacher carries more weight in judicial actions than
single charges of uncooperative behavior.

A Massachusetts appellate court affirmed the dismissal of a teacher
for incapacity; conduct unbecoming a teacher, and insubordination.
The evidence presented showed that the teacher entered other teachers'
classrooms on occasions; demanding materials and disrupting the nor-
mal operation of those classes; pushed a student in the presence of other
students and confronted him with legal difficulties he was having outside
of school; entered a classroom without the permission of the teacher and
searched for teaching materials; and exhibited verbally abusive behavior
toward the principal, a teacher aide, and the librarian. The court stated
that the misdeeds taken in isolation were not very significant; however,
when viewed in combination over a 12-month period, they were suffi-
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cient to warrant discharge. The court concluded that the teacher's in-
ability to cooperate and get along with her colleaguesas evidenced by the
series of incidents was sufficient to warrant dismissal.

Constitutional Frokctions. A teacher may not be dismissed for insubor-
dination if the motivating reason for the dismissal was the exercise of
behavior that is constitutionally protected. The teacher has the initial
burden of proving that the challenged behavior was constitutionally pro-
tected. Once demonstrated, a school board must either demonstrate a
compelling reason for the limitation of the protected behavior or
demonstrate that; even in the absence of the protected behavior; other
specified charges would have resulted in the teacher's dismissals'

The United States Supreme Court has established a standard for a
compelling reason to limit constitutionally protected behavior. A school
board must demonstrate an actual disruption of the operation of the
school to limit constitutionally protected behavior. Teachers may engage
in unpopular constitutionally protected behavior without being dis-
missed from public employment. S2 If a teacher engages in constitutional-
ly protected behavior that is part of the cause for his or her dismissal, the
dismissal can still be affirmed if the school board is able to demonstrate,
by the preponderance of evidence, that the teacher would have been
dismissed even in the absence of the protected liehavior.53

Insubordination is a frequently cited cause for the dismissal of
teachers. Insubordinate behavior can lead to the dismissal of a teacher in
all jurisdictions whether or not it is specifically listed in the statutes gov-
erning teacher dismissal. However, care must be taken to thoroughly
document all charges. A documented series of inappropriate acts dem-
onstrating a pattern of uncooperative behavior provides the strongest
case for dismissal for insubordination. Further, all insubordination
dismissal actions must provide evidence of a persistent, willful refusal to
obey a reasonable rule or order emanating from a proper authority.
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9
The Law on Reduction In Force:

An Overview and Update
Perry A. Zirkel

A 1980 monograph provides a detailed analysis of legislation and
litigation relating to reduction in force (RIF).! This chapter will provide
an overview of the prior material covered in the monograph and a focus
on cases decided since 198'0.

A glance at the literature reveals that the widespread problem of and
local response to RIF have remained matters of substantial concern ;2
The incidence of reported court cases further reflects the expanding in-
terest in this area. A reading of these court decisions also reveals that
state statutes continue to be the primary source of the law concerning
RIF. Thus they are an appropriate starting point for this chapter. Other
sources of law, such as constitutional protections and collective
bargaining agreements, will be included in the summary of the relevant
case law.

The primary focus of the chapter will be on the loss of positions by
public school teachers for nonpersonal reasons (in contrast to such per-
sonal reasons as incompetency; immorality; or insubordination).3
Related actions, such as the demotion of administrators based on
budgetary cutbacks, will be included only as they relate to the primary
focus.

Overview of RIF Statutes
Although seldom labeled expressly as "reduction-in-force" re-

quirements, such provisions are often found in tenure laws or other

Ferry A. Zirkel is University Professor of education and former dean at the School of
Educafion, Lehigh University.
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teacher employment statutes. The scope and specificity of these provi-
sions vary considerably. A primary distinction exists between those
statutes that permanently say "adios" through terms like dismissal,
nonrenewal, or termination, and those that; more hopefully, say "hasta
la vista" through terms like suspension, layoff, leave; or furlough.
Statutes in the dismissal-type category include those of Alabama, Col-
orado, Connecticut, Delaware, Kansas, Maine, Massachusetts;
Nevada, and Virginia. Less numerous are statutes in the suspension-
type category, such as those in Kentucky; Minnesota; Pennsylvania;
and Rhode Island, which typically have provisions for recall or restora-
tion.

Table 1 (pages 174-175) shows the variations in the RIF statutory
pattern across the 50 states. For a more complete interpretation; readers
are urged to examine the specific wording of their respective state
statutes in consultation with an appropriate attorney;

A large majority of states (42) have some form of statutory RIF pro-
visions, and some of these statutory reasons for RIF overlap. The most
common statutory reason for RIF is decline in enrollment (22). Other
reasons are fiscal or budgetary constraints (7); reorganization or con-
solidation of school districts (10); change in the number of teaching posi-
tions (8); curtailment or alteration of program or services (6); discretion
of the school board (9); and the catchall category of "good or just" cause
(16);

The order of release is statutorily specified in 18 states; Six states
specify that nontenured employees must be released before their tenured
colleagues within their area(s) of qualification. Ten states have statutes
that require that RIF be accomplished within the same area(s) of
qualification in inverse order of seniority. No state statutorily specifies
merit as the sole, overriding criterion for determining who will be re7
leased; therefore, most statutes leave the matter of merit_ up to local
policy or bargained agreement and to the common law of the courts.
The six states in the "other" column have legislated special provisions for
order of release. For example, C-alifornia's statute formerly ic,lled for a
lottery method in situations where two persons had the same seniority,
but this method was replaced recently with an amendment that
stipulates the determination be based on "the needs of the district and
students." Rhode Island's statute provides a limited exception to seniori-
ty for teachers needed in technical subjects. Florida's statute lists several
merit-type criteria such as efficiency and capacity to meet the educa-
tional needs of the community as among the criteria to be used, but
otherwise leaves the order of release to local school board discretion.
Louisiana's statute specifically states that seniority is not relevant;
Oregon's legislation does not specify an order for release but .1.a-s a

seniority-plus-merit formula for the transfer of employees in RIF situa-
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tions. Missouri provides for merit as the criterion for retention among
tenured teachers.

Sixteen of the "'Mita la vista" statutes establish the order for recalling
suspended teachers; should vacancies arise for which they are qualified.
Eight states have mandated that suspended teachers be given first con-
sideration for SUbiequent vacancies in their area(s) of qualifitatiOn.
However, 11 Stitt: are more strict; specifying inverse seniority as the
determining factor for recall to such vacancies. Michigan and Min-
nesota proVide that suspended teachers be reinstated for the first vacancy
for which they are qualified; Missouri accords tenured teacherS who
were laid off priority for recall over nontenured teachers.

These various legislative patterns take on specific Meaning in terms
of what they do and do not state when subject to litigatiOn. Below are
summarized court decisions; with an emphasis on cases decided since
1980, in the areas of reasons for RIF, Order of release, and order of
recall, plus one other major area due process procedn:es. Within each
of these four areas; other nonstatutory contexts, such as relevant con-
stitutional provisions and lOC,11 itillettive bargaining agreements; will
also be discussed,

Statutory Reasons for RIF

Ehro lliniat Decline. In a Pennsylvania case that tested that state's re-
quirement Of a "substantial enrollment decline" as a reason for RIF; an
intermediate appellate court ruled that a five -year reduction in school
district population from 3,443 to 3,064 (10%) was sufficient to meet the
statutory standard Although not cited by this court, previously re-
corded decisions on this issue provided a range of enrollment decline:
which the facts of this case fit.` huS the judicial deference typical to thi

. ,area was consistent, although not extended, with this decision.
California's RIF statute a complex. A decline in average daily atti

dance is one of two permissible reasons under the statute. The second
reduction or discontinuance of particular kinds of services is dig:.
cussed in a subsequent sections Previous cases have held that positively
assured attrition must be considered when calculating the number of
certified employees who can be laid off due to a decline in average daily
attendance./ In a recent California case the intermediate appellate court
held that certified etnployees laid off because of the second statutory
reason does not affect the number of such employees who cart be laid off
based on the attend, ice-decline reason.8

Fiscal or Budgetag Basis. Although there have not been any new deci;
sions in this_area, two relatively recent case! decided prior to 1980
lustrate two important lessons. In a Pennsylvania case, the intermediate
appellate court reversed the trial court decision that had sustained the
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Table 1. OVILAVIEW OF STATE STATUTORY PROVISIONS FOR RIF

Proper Reasons

Reorgani- Mitt. Of Clark. Surd
Eitio ltrwent Faked zctlon P6iiiion Change Discreton Other

Order of
Release

Nontenured Inverse

_Order of
Restoration

Preference Inverse
First Seniority Other List Seniority Other

Slabitma
klaska
krizona
ktkansas

X
X X

X

X
X

California X X X X X XColorado
onnecticut

X
X

X
X

X

3elaware X X
Florida X X X

Georgia X X
Hawaii
dahei
llinois
ndiana

X
X
X
X

X X

X

X

X

X

OWA

Caniiis
Centucky X X X X.ouisitTna X
&tine
ofaryland
dassachusetts X

X

X
4ichigan X X4inncsota X X X' X X X X' X
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Mississippi
Missouri X x x X
Montana X
Nebri
Neinida X
New Hampshire
New Jersey
New Mexico
NeW York

X X
x

xNorth Carolina X
North Dakota
Ohio X X

X
x X

Oklahoma
Oregon X
Pennsylvania X X
Rhcide Island X
South Carolina
South Dakota
Tennessee X X XTintia
Utah X X
Vermont
Virginia x
Wrahimpon
West Virg
Wisconsin
Wyoming

X
X

X

x xt Xt
District of Columbia (X (X) (X) (X) (50
TOTALS 22 7 10 8 6 9 16 6 10 6 I I

Only in non - first -c cit)
tOnl, in Milwauk-,
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suspension of a business educate n teacher based on the school board's
purported managerial right to release employees for reasons of
economy. P,,inting out that the governing statute specified three reasons
for RIF, which do not include fiscal ground .., the coi,. reinstated the
teacher with back pay; commenting:

We can fully appreciate the unwillingness of the hearing court to reach a
result in this case where a teacher whose . . . services are no longer
needed, and who will have no scholari to teach must be paid his salary in-
definitely. However, according to the decided cases, the legislature has so
commanded.''

foie was affii ied by an equally divided _ ennsylvania
Suprei. ; The lesson bona this case is that if the state stall.: to ex-
pressly ex, ricrates proper reasons, they should be strictly followed;

Where fiscal grounda are speCified in the statute and followed; the
question becomes a matter of proof, i.e.; whether the actual cir-
cumstances meet the statutory standard for fiscal justification; For exam-
ple. Missouri statutes specify "instacient funds" as a reason for RIF; In
interpreting this language, a Missouri appellate court held that a local
board had satisfied this standard when it placed 10 nontenured teachers
on leave because of an "erosion of expected sources of revenue."ii Thus,
as in the college and univerxity sector where RIF is commonly termed
"fiscal exigency," courts tend to give local authorities the benefit of th-'
doubt. 12

R rorganuation or Consolidation of School Districts. When a new district is
created by the consolidation of former school districts, the question
irises as to whether tenured teachers carry their permanent status into
the new district. Even where statutes attempt to provide the answer,
courts have split in interpreting cases where ambiguity :exists. For exam-
*, the New Mexico Supreme Court interpreted an version of its
present statute in such a way that the consolidated district was con-
metered a continuation of the constituent districts, thiis requiring the
preservation of tenure rightS.13 In contrast, the Maine Supreme Court
held that where a new regional school district was created by specio.1
legislation rather than the general laws of the state, teachers in the con-
stituent area schools had no tenure rights With respect to the new sclicai
district. 14

Where reorganization rwliJr than consolidation is the reason for
RIF, teat hers may seek refuge in a strict interpretation of the statute.
Such an approach WAS successful in a recent case, where an equally
divided Pennsylvania Supreme Court upheld the reinstatement of two
full-time ,,od two part -time teachers suspended in a discretionary district
reorganization. The reorganization was found not to qualify as a cur-
ricular alteration or required reorganization as specified in Penn-
sylvania's statute.I5
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Re'ction in the Number of Teaching Positions. Elimination of position as
a rationale for RIF inevitably leaves ambiguity in statutes that specify it
as a basis. Inasmuch as elimination of a position could result from a
variety of reasons; the scope of board discretion becomes the critical
question. For example; in a recent case in Maine a local school board
voted to limit its budget for the academic year to a two-mill increase,
which resulted in the elimination of two teaching positions. In rejecting
the suit of a tenured teacher whose position had been eliminated, the
state's highest court ruled that:

In reserving to the school board the right to terminate a contract when
changes in local conditions warrant the elimination of the teaching posi-
tion for which the contract was made, 'Maine's statute] imposes on the
board only an implied duty to exer.:ise that reserved power in go-6d faith
for the best interests of education in the district.I6

The Connecticut Supreme Court similarly sustained a local board's
discretion in demoting a reading supervisor and refusing to hear her
arguments as to the educational value of her position,11 The result in
other jurisdictions may differ from this paitUre, depending on such fac-
tors as the specific legislative language and history and the particular fac-
tual circumstances.

Other cases based on the elimination of position often involve ad-
ministrators and specialists who allege that their positions have been
merely disguised rather than dissolVed. Although results again vary
across statutory jurisdictions, in general; courts tend to accept the
board's_ purported abolition of a position where the duties were largely
redistributed to existing personnel; but they have looked with disfavor
when the cluties are allocated in the form of one or more functionally
equo,uicnt new adn.listrative positions.I8 Similarly; courts have tended
to look with disfavor on the elimination of teachers' positions when new
tezchers are hired for suspiciously similar positions. 19

r, ,Titular Changes. California continues to take the lead in this sp
area of litigation; its statute provides as reason for RIF th "re -'re, on or
discontinup?K:e of partici nar kinds of services " In one case a
California appeals court refused to interpret this phrase as permitting a
school district to terminate a group of school nurses by transferring some
of their particular services (e.g,, health instruction) te, other employetS.20
The court indicated dim RIF could b justified by a difference in the
method of providing such services i it in the services thernSelVei, but that
merely a change in the person: providing thesi. services was not suffi-
cient to constitute such a difference. In a more recent case the appellate
court did interpret the provision more broadly, allowing for its ap-
plicability to a curricular offering that could not be eliniiiiated but could
be reduced to a minimum level according to state requirements.21

Pennsylvania is another of the relcitively few states providing a cur-
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riculum curtailment reason for RIF. In a long-litigated case two
teachers filed a grievance challenging their suspension under a collective
bargaining agreement that incorporated the RIF legislation. The school
district contended that the matter was not arbitrable, but the Penn-
sylvania Supreme Court ultimately ordered the district to submit the.
issue to arbitration.22 After the arbitrator upheld the suspension, the
local teachers association challenged his decision because the suspen-
sions were not prompted by a substantial decrease in enrollment. The
state's intermediate appellate court upheld the arbitrator, based on his
finding that the suspensions were in conformity with the specific re-
quirements of the curriculum curtailment provision of the RIF statute.23

Other Good or Just Cause. Although board discretion as a reason for
RIF has not been reported in recent court decisions; the other catchall
provision in many state statutes; "other good or just 4e," has beert the
basis for continuing litigation; Courts have tended to interpret such um-
brella phrases broadly. For example; the Massachusetts Court of Ap-
peals held that a school committee possessed the power under the
statute's "good cause" provision to abolish a physical education teacher's
position on fiscal grounds.24 Similarly, Iowa's courts have interpcted the
statutory term "just cause" to encompass not only personal faults as
grounds for dismissal but also RIF reasons, such as budgetary needs.25

Nonstatntory Reasons for RIF

Collective Agreements. Local collective bargaining agreements
sometimes specify reasons for RIF. 26 For example, a collective bargain=
mg agreement for a school district in Michigan permitted a reduction in
staff in the event of a reduction in financial resources. However, accord-
ing to the state intermediate court of appeals, the phrase "reduction in
financial resources" in this context did not apply to a reduction in the
projected surplus of the district but rather applied when there was a
shortfall in revenue." In another case the collective agreement required
the local boar./ qegotiate procedures in the event of RIF, but it did not
specify the justifying reasons. Looking to the statutory backdrop, the
court concluded that RIF provisions in the contract referred to the
decrease in teachers due to circumstances s'ich as declining; etrollments,
not voluntary retirements or resignations. Inasmuch as the latter cir-
cumstances were at issue in this cast, negotiations were not requ:rec1.29

Bad Faith /Pretext; Whethe:- the permissible bases of RIF stem from
statutes; collective bargaining agreements, or other sources, courts have
made clear that "we could not countenance a subterfuge by which an
unscrupulous school board would use a fictitious necessity for discharg-
ing a teacher. roving pretext is not an easy matter. Courts tend not
to probe aggressively for underlying impermisible motives T there
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seems to be sufficient evidence supporting the stated permissible
reasoii For instance; in re!,xmse to the plaintiff-teacher's claim that the
real reason for his nonrenewal was the personal antagonism of the board
members toward him rather than declining entoliment and diminishing
funds, the Supreme Court of North Dakota stated:

[Our precedent] requires only that the reason 'or nonrenewal be sufficient
to justify- the contemplated action. That there may be other additional
reasons for nonrenewal is immaterial.30

Similarly, an Iowa appellate court found preponderant evidence of
justifiable reversing the trial court's finding of subterfuge.31 Fur-
ther, a feckial diStrict judge overturned a jury verdict in favor of a
kindergarten teacher who claimed that she would not have been released
except_ for the fact that she had filed a grievance against the superinten-
dent. Iri strong language; the judge accused the jury Of "twisted logic"
and the plaintiff of "point[ing] to a phantom constitutional `pea' under a
hastily shifted shell," and concluded: "Perversions of the Constitution,
like violations of the Constitution, should not be tolerated."32 However,
when faced with at: RIF case (called "excessing" in New York City) in-
volving a school district business administrator, Who was also in the mid-
dle of protracted proceedings to terminate him for alleged incompetency
and improper conduct, New York's intermediate appellate court found
that there was no showing of a budgetary need for eliminating his posi-
tion and that the proceeding against hiM Instead stemmed fra, per-
sonal dispute with the superintendent. Thus the court awarded Ima back
pay and reinstatement and reminded the school authorities that
le)xcessing may iidt be used as a deVice to resolve disciplinary prob-
IP rns ."33

Some other courts have alaci found RIF to be a pretext for a violation
of constitutional rights, statutory protections; or collective bargaining
rights. Thus a federal appeals court upheld the reinstatement of a
teacher found to be rekaied in retaliation for her exercise of First
Amendment rights.34 A Michigan state appelipte court upheld the
reinstatement of a teacher found to he released baser;on his leadership of
the kcal bargaining Unit.% Statutory rights also extend to federal an-
tidiscrimination legiilation; as exemplified by recent decisions fine ig
the Title VII -claims of reassigned female plaintiffs sufficient to at least go
to the jury.%

Order of Release

Once a bona fide reason for RIF is establielled, the next decision is
the proper order of RIF. As stated ea. !ier, some statutes clearly provide
the order of RIF in terms of tenure; seniority; or other criteria. For ex-
ample, 10 states by Jatute give teachers "bumping" rights over their less
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semor_colleagues within the same area of qualification. The interpreta-
tion of these criteria has caused a spate of litigation.

Tenure Status. In cases involving the order of i.IF between tenured
and nonterr:red teachers where the statute is silent or ambiguous, the
overwhelming majority of courts have accorded tenured teachers a
priority.37 However, the Maine Supreme Court recently ruled that the
state statute, which is silent on this matter, does not implicitly require
that probationary teachers be terminated before tenured teachers.38

Where local districts attempt to fill the statutory void by board policy
or collective agreements, exceptions to the overall trend favoring
tenured teachers must be clearly specified and applied. For example, a
school board in South Dakota established a policy giving priority to con-
tinuing contract teach, 11 over those not on continuing contract, with an
exception for staff members needed to maintain an existing program.
When a teacher with 11 years of service was released and a teacher not
on continuing contract was assigned to part of the math program that the
released teacher had instructed; the state supreme court held that the
school board failed to support the exception with sufficient evidence;38

Inverse ffenioritpo Where statutes are ambiguous on the order of RIF;
courts have tended to favor a seniority standard within or across the
tenured and nontenured categories.41 Unlike the trend favoring tenured
over nontenured teachers, courts have not markedly moved to read in-
verse seniority into statutes that are silent on the matter.42 Further,
courts have refused to carry over the seniority standard of RIF statutes
to cases of demotion and transfer.43

A California appellate court departed from a strict seniority standard
in its interpretation of a statutory provision that prohibits termination of
senior employees "while any probationary employee, or any employee
with less seniority, is retained to render a service which saialpermanent
wtstoyee is certificated and competent to rends [emphasis added]." The court
construed this statutory language to authorize not only the bumping of
junior employees by senior employees possessing the same skills, but
also the retention of junior employees and administrators if they pos-
sessed a "special credential or needed skill."... In other cases ad-
ministrators were 'milady protected from the application of the seniori-
ty standard in Califc rnia's complex RIF statute, based on a confidentito
relationship or specia credential.43 However, a California court recently
rejected a local h s extension of "skipping rights" to junior teachers
who were compe:,;nt in Spanish but were not employed in a bilingual
program; reasoning that such language needs applied to the statute's tie-
breaking standaid rather than to its "certificated and competent"
language,"

Other Criteria In 1979 Pennsylvania amended its statute to eliminate
he merit portion of a seniority-plus-nt.ait formula that had been used as
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the basis for determining the order of teacher layoffs. Under the old for-
mula, seniority was quantitatively combined with merit when there was
a substantial difference in teacher efficiency ratings, but seniority was
used alone when there was no substantial difference in ratings. A case
that after several years recently reached the Pennsylvania Supreme
Court illustrates some of the difficulties of applying the old statutory
standard. In this case the court held that two teacheri were improperly
released, because an eight-point difference in unweighted efficiency
ratings was not found to be a substantial basis for suspending one of the
plaintiff-teachers and because the efficiency rating for the other plaintiff-
teacher was neither supported by anecdotal recordi nor based directly on
lassroom observations.47 Further, a loWer appeals court in Penn-

sylvania interpreted the old statutory proViiioir asauthorizing the use of
seniority as the sole criterion where there Was no substantial difference
between prior performance evaluationS and none was completed for the
current year."

As stated earlier, some state statutes still retain at least a limited tole
for merit. Oregon's statute requires the board, prior to RIF; to "make.
every effort" to transfer teacheri, based on merit and seniority, to other
positions for which they qualify. Under this statute; the state's in-
termediate appellate court held that the board failed to meet its burden
when it "retained a teacher With factual but not legal qualifications while
dismissing a permanent teacher with legal qualifications."% The
plaintifkeacher had certification in industrial arts but his experience in
this area was limited to teaching woodworking and grafting courses,
whi r were experiencing declining enrollments. The retained teacher,
who 1-47,c1 less seniority than the plaintiff; had college training and
teaching experience in mechanical industrial arts courses, which were
fully enrolled, but he had certification only in social studies. Thus
seniority prevailed where merit was perhaps factual, but not legal.

In an Iowa case both merit and seniority- were used in an RIF pfovi-
sion in a collective bargaining agrePtuen. Under this provision the lest
qualified teacher was to be released first, but in the event of relatively
equal qualifications; the teacher with least seniority in the affected area
was to be released; The appellate court upheld the board's discretion in
defining qualifications objectively by according points to years of ex-
perience and training; thus allowing seniority a partial role in the merit
step, as well as the exclusive role in the second Step, of the contractual se-
quence.%

Some authorities advocate that in the absence of statutory or contrac-
tual limitations; the school board should adopt an RIF policy that
utilizes other factors than strict seniority to determine who will *-,e re-
feased.51 Illustrative of such an approach is a school hoard in Ne':isska
that adopted a list of several criteria in priority order for dettreminnag



RIF. The board's list included contribution to the district's extracur-
ricular program and accorded it a higher priority than seniority. The
state supreme court upheld the board's discretion to use contribution to
the activity program 116 ..*n RIF criterion in the absence of statutory or
contractual restriction:. 51

SCOpe of Bumping. Dettrmining who will be released depends on not
only the criteria for .,tc ttion but also the scope of their application.
3umping rights are t. picaily limited to the area(s) m which the affected
teacher is qualified. In addition to legal qualification, another issue is
whether and to what extent boards have a duty to realign their staff to
effectuate bumping rights: A final issue is the relationship of RIF re-
quirements to affirmative action mandates:

Courts have varied considerably in the interpretation they have ac-
corded to the term "qualified" as it relates to RIF: They are generally
agreed that certification is necessary; but some courts have not regarded
it as sufficient: Thus; as the aforementioned Oregon case illustrates, fac-
tual and legal qualifications are not necessarily synonymous.53

Some courts have taken a restrictive view of legal qualification,
limiting it solely to certification. For example, the Iowa Supreme Cc
interpreted the phrase "skill, ability, competence and qualifications" i n of
collective bargaining agreement RIF clause as dietinguishing "qualifi :a-
dons" from the preceding terms, "skill, ability, competence," and thus
limiting it to state certification. Inasmuch as the two released teachers in
this case were certified to teach junior high as well as elementary school,
the board was held to violate the collective bargaining contract by com-
paring them only to teachers in grades K-6 rather than those in K713.54
Similarly, the Minnesota Supreme Court interpreted "other positions

. . for which [the teacher] is qualified" in the RIF statute as intending
bu ntping cross-depnri mentally where said teacher has more than one
li ,.se, thuf, e quati ualifica don with certification. 55

T it Fr pe of the q . 'Vied comparison group becomes more complex
ih,u. 'he "..ntrciduction of the concept of "tenure area" in New York's
seniority-Uased RIF statute. Some courts have used dictinctions such as
vertical (sp-Tial) versus horizontal (academic) tenure a: eas to restrict me
scope of bumping,56 whereas other courts have been more expansive in
interpreting New York's complex statutory scheme.57

In other contexts; some courts have gone beyond certification areas
to require a higher standard for legal qualification. In a Pennsylvania
case the intermediate aellate court upheld the additiouth' conside--%tion
of maintaining a balance between male and female physical education
teachers.58 Similarly; courts in Illinois and fowa have upheld the con-
sideration of acadern;w. training re an element of lelal qualification based
on state education departnnA regulations and collective bargaining
agreement language; respective1309
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A related issue impinging on the scope of bumping rights is whether
and to what extent a school board has a duty to realign staff to retain
teachers on the basis of seniority as required by statute or bargaining
agreement. Pennsylvan'a is a leading jurisdiction for development of
this issue, starting with a I 56 decision by the state supreme court
wherein this duty was established;60 and extending through a recent
amendment to the RIF statute, which requires the school district to
"realign its professional staff so as to insure that more senior employees
are provided with the opportunity to fill positions for which they are eel.=
tified and which are being filled by less senior employeeS."61 Intervening
lower court decisions have generally interpreted the supreme court's
Welsko decision restrictively. For example, in upholding the bbard'S re;

jection of various realignment plans submitted by senior teachers Who
were slated for RIF, the intermediate appellate court Stated: "Witsko does
not require the board to realign teachers where such realignment is im-
practical; and we may not substitute our judgment for that of the School
Board in this respect."62 In another case the court-allowed considerations
of factual qualifications to determine whether realignment was practical.
The court upheld the board's rejection of tht two plans proferre.d by the
plaintiff based on the fact that under kith of them the plaintiff would be
bumping another teacher into a position for Which the other teacher was
certified but had little or no recent experience.63 In a case decided after
the enactment of the aforementioned amendment, the court rejected an
unrestricted reading of the new statutory provision; incorporating in-
stead the limitations of the pre,:tiding ease law. Thus emphasizing the
ithprattitality 'Jf realignment across multiple certifications; the court
concluded that "its effect on the educational process within the school
district must be considered."'"

_Oregon's statute r'',a.c-ti a siraar on boards facing
RIF, stating that "[s]chool distrit oil make effort to transfer
teachers of courses scheduled for -ro.,,:r;t?,,auarh.-r r,$ lather posiOns for
which they are qualified."6) An Ores appeals court interpreted this
statute as requiring only a reasonable efibrt, not extending to creating
vacancy by reshuflEng; which tf.- 'eacher could only fill after 4pgrs ding
Lis qualifications; and also not extending to transferring 7ln to
classified position that did not require teaching.66

Courts in Illinois have also fared the realirc:.acrit issue, but Withbin
the benefit of statutory language explicitly c...:ablithing such a duty. Jr
the absence of such language, the intermediate courts have fotind
ltmitett realignment _able to boards in RIF situations, In two
recent cases Illinois appetlate conIrts rejected realignment tc preieriie the
pcniltions of tenured plaintiffs where th. y were not strictly qualified
.-:.:trs.er Illinois certification regulations for the reassignments that they
propmed.G; In -.. third case another judicial district of the same appellate



level found failure to carry out realignment to be "palpably arbitrazy and
capricious" since u[t]he simple transposition of one class in English for
one class in journalism [for which there was no special certification]
would have had the effect of enabling each of the then existing faculty
members to maintain a full class load without the necessity of dismissing
[any of them]."68

Courts in other jurisdictions have varied in their resolution of this
issue; although in the absence of applicable statutory or local contract
lang-uage, they have not read in a substantial realignment duty. In a
South Dakota case the state's highest court interpreted the school
district's RIF policy to require reassignment of one course to effectuate
the bumping rights of a tenured teacher.69 Conversely, an Iowa ap-
pellate court rejected the plaintiff's proposed shifting of two other
teachers to vacancies caused by resignations, finding the RIF clause in
the collective bargaining agreement did not place "an affirmative duty on
the Board to perform a wholesale arrangement of teaching assignments
every time a vacancy occurs."70

A third possible limit on the effectuation of traditional RIF criteria,
such as seniority and tenure status; is the principle of affirmative action
in employing minority teachers.n Under a last-hired-first-fired RIF pro -
cedure; minority teachers would often be affected disproportionately due
to earlier discriminatory barriers to their securing positions. There has
been limited litigation, all of recent vintage, to reach an accommodation
between these principles.

The leading cases have a:isen within the context of court-ordered
desegregation plans that incorporate percentage goals for the employ-
ment of minority educators. In a series of decisions by a federal district
court in Michigan, the subordination of statutory and contractual
seniority standards to a court-ordered, constitutionally mandated
desegregation remedy was made clear." The court based its reasoning
on the educational interests of the students, concluding that the priority
on attaining and retaining a goal of 20% of blar..k teachers (where the
student body was 28.5% black but the layoff had reduced the proportion
of black teachers to 8 9%) in the Kalamazoo school district (where only
2% of the staff was black when the 1973 desegregation r, medy was man-
dated) was needed to "provide the students with role models . . . [and] to
prove to its Black students that Blacks are not always the ones who will
bear the brunt of layoffs during times of financial hardship."73 This role-
model rationale was maintained through two successive rounds of layoff's
in 1980-81 and 1981-82; and through the intervening grievances by the
teacher association and individual nonminority teachers; However, in
1983 the Sixth Circuit Court of Anneals vacated and remanded the
district court's decision in the Kalamazoo case; he appeals court ruled



that a racial remedy may override seniority and tenure rights only where
it is necessary, not merely_reasonable.74

The rationale and result of the lower court's Kalamazoo decision were
followed in an intervening opinion by the First Circuit Court of Ap-
peals, affirming an order by District Judge Arthur Garrity; Jr; The opi-
nion was that when RIF became necessary in the Boston schools; the
school committee was required to maintain the current percentage of
black teacheri and administrators, many of whom had been hired in
response to an affirmative action decree entered in the Boston school
desegregation case.75 The Boston Teachers Union; with the support of
the American Federation of Teachers; asked the U.S. Supreme Court to
review the First Circuit Court's decision; but in an October 1982 deci-
sion the Court declined to do so.76 In a less publicized reverse
discrimination case; a federal district court in New York similarly_ cited
the Kalamazoo case and upheld the subordination of contractual and
statutory dictates to those of a court-ordered desegregation remedy that
mandated the hiring; recall; and promotion of underrepresented black
teachetz and administrators.77 In light of the reversal of the Siith_Circuit
Cott:. .4 decision and the absence of a Supreme Court decision* this area
of the law is in a state of flux.

A variation of competing interests in RIF actions occurs when the
collective bargaining agreement incorporates .1ti affirmative action layoff
plan;78 In such a case afederal district court in Michigan dismissed the
constitutional and statutory claims of nonminority teachers; ruling that
a prior judicial finding of rate discrimination is not a prerequisite where
there is substantial and chronic underrepresentation of minority
teachers."

It is less clear what the resolution of the competing interests would be
in the absence of a court- ordered or contractual affirmative action provi-
sion.80 In Cambridge, Mass.; the school district adopted an affirmative
action policy as part of a voluntary desegregation plan. However; the
collective bargaining agreement Called for seniority-based R I.F. When
the conflict between the policy and the contract arose in the k rit of a
suit, the parties negotiated an out-of-court settlement whereby the
affirmative action goals and procedures were supponed.81

GUidarice about these competing interests; particularly in the tir-_
cumstances of a conflict between court-ordered affirmative action and
Statutorily established seniority systems; was expected from the Supreme
Court as a r ecision to hear the case of Boston Pirejighters Union
4 BOiton AACA82 in which the lower courts prohibited the police and
ire depa tments from reducing the percentage of blacks and Hispanics

e level obtaining at the commencement of RIF despite _a
Cnio ty-based state civil service statute; but the Court subsequently
'mind the case to be moot.
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Procedural Due Process
In addition to the questions of "why" and "who" in RIF policies, there

is the issue of "how." Most states statutorily provide some form of pro-
cedural due process for educational personnel who are to be dismissed,
namely, proper notice and the right to a hearing. These provisions
typically are found in tenure statutes or administrative procedure acts
rather than in statutory RIF policies. Thus the issues involved are
Whether the statutory due process provisions are applicable to RIF and,
if not, whether the due process clause of the Constitution provides pro-
tection in such circumstances.

As discussed in chapter 4, the Supreme Court has established a two-
part test relative to constitutional protections: 1) whether constitutional
due process applies depends on whether the plaintiff shows either an ob-
jective "property" right in continued employment or a sufficient liberty"
interest in terms of his or her reputation, and 2) how much such process
is due depends in part on the nature of the individual's interest at stake.
Generally, the tenure and administrative procedure acts as well as the
constitutional due process clause are not interpreted expansively in favor
of RIF plaintiffs because 1) RIF statutes assume discontinuity rather
than continuity in employment; 2) RIF is considered to be impersonal,
that is; primarily attributable to the school district's condition rather
than the merits of the individual teacher; and 3) under some statutes
RIF implicates a lesser individual interest, i.e., suspension rather than
dismissal. The bulk of the case law in this area is covered elsewhere;to
only the issues raised in recent cases are summarized below.

Two recent decisions serve as examples of the threshold statutory and
constitutional issues. In a Massachusetts case the state supreme court
read the RIF legislation as an exception to the procedural requirements
of the tenure statute. Thus the plaintiff, a !enured physical education
teacher, was held to be entitled neither to the procedural _guarantees of
the tenure act nor absent a statutory or contractual right to expect
continued employment to those of the U.S. Constitution." In an
Ohio case the federal district court dismissed the constitutional claims of
two high school principals who had been demoted due to declining
enrollments, finding that the RIF statute negated any property right to
continued employment.85 The court relied on an earlier decision by the
Ohio Supreme Court, which held that the due process procedures of the
tenure act were not applicable to suspensions under the RIF statutes and
that the suspension procedure did not deprive the suspended teacher of a
protected property interest.88 Other recent decisions tend to deal with
issues of notice or hearing requirements.

Notice. Lack of statutory compliance was alleged in t. a recent cases
concerning proper notice. Ina Michigan case the court of appeals held
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that the state's fair dismissal act; which requires that a nontenured
teacher receive notice of unsatisfactory service at least 60 days prior to
nonrenewil, does not apply to the nonrenewal of a nontenured teacher
based solely on economic grounds.*'? Even where statutory nonrenewal
procedures are applicable, notice requirements in some cases may not be
strictly enforced in favor of suspended teachers. For example; in an
Arkansas case, where the board of education accidentally sent a reap-
pointment letter to a guidance counselor on the RIF list because of a
computer programming error; the Eighth Circuit Court of Appeals
upheld the district court's finding of "substantial compliance" with the
statutory requirement of written notice within 10 days of the close of ,ne
school term. The court found such compliance because of two meetings
and a letter within the required time period in which administrative per-
sonnel explained the mix-up and offered the guidance counselor a
teaching position.88 Because the counselor declined the teaching contract
and signed and returned the counseling contract before the end of the
school term, the plaintiff was left without any position as a result of the
court's decision.

Hearing. The legitimacy of postsuspension hearings and mass hear-
ings under Pennsylvania statute was recently tested at the intermediate
appellate court level. In the postsuspension hearing case, the court found
that both the tenured and nontenured employees had an enforceable ex-
pectation of continued employment, i.e., a property right under state
law, entitling them to due process protection. Turning to the question of
what process is due, the court analyzed the respective interests, alluded
to the nonstigmatizing effect of impersonal reasons, and ruled as follows:
"On balance, we conclude that a postsuspension hearing comports with
due process by providing a reasonable accommodation of the competing
interests."99 In the other case the court upheld the legality of a mass
hearing for 242 tenured employees demoted because of Philadelphia's
budget crisis and refused to interpret the demotion statute strictly since
the board provided the teachers with the opportunity for an individual
postsuspension hearing.90

Another Pennsylvania case held that the exclusion of certain expert
testimony at a suspended teacher's hearing constituted harmless error
since it was merely cumulative to other testimony concerning whether
budget cuts could be accomplished in a different way.91 Other state
courts have upheld RIF hearings against challenges to school boards' im-
partiality.92 A California court similarly sustained the hearing pro-
cedures of a local school board with regard to challenges based on
statutory requirements for an open meeting and for reading the
transcript and seemed tc look to substantial, rather than technical, com-
pliance by the board.93
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A statement of specific reasons is a related due process safeguard re-
quired in some circumstances. Although courts have generally found a
requirement to state and support the reasons for undertaking RIF,94
they have not tended to infer a requirement that boards articulate the
reasons for selecting one teacher over another in implementing RIF. For
example; the North Dakota Supreme Court refused to interpret that
state's statutory requirement that school boards give "maximum con-
sideration to basic fairness and decency" as requiring them to state the
reasons for selecting one teacher over another in responding to financial
difficulty.95 Faced with a more explicit statutory scheme, California's in-
termediate appellate court held that a failure to give a written statement
concerning the order of termination did not expand the legal rights and
interests of suspended employees

In one of the few recently reported decisions that produced at least a
partial victory on due process grounds for an RIF plaintiff; the Min-
nesota Supreme Court interpreted the statutory requirement for specific
findings of fact and supporting evidence of reasons for RIF to preclude
the board from introducing at a belated hearing evidence that occurred
after the statutory deadline.97

Recall Rights

Due to ample coverage elsewhere,98 only a sampling of recent cases
relating to the recall of teachers subject to RIF will be treated in this sec-
tion: Litigation in this area generally stems from suspension-type, rather
than dismissal-type; RIF statutes: As summarized in Table 1, some
statutes specify a preference or. priority status for suspended teachers. A
larger number specify that recall follows inverse order of seniority
among qualified teachers when a vacancy arise& Interpretation of such
statutory provisions accounts for the bulk of litigation concerning recall
rights. Two recent decisions by the Minnesota Supreme Court are il-
lustrative. In one case a suspended teacher argued that the requirement
in the RIF statute for cities of the first class (e.g., Minneapolis) that
teachers subject to RIF be given "first consideration" for vacant positions
for which they are qualified should be interpreted as requiring recall in
inverse seniority order. The teacher pointed out that the standard for
layoff in the same statute was inverse seniority and so was the standard
for recall in the statute for cities not of first -class size. The Minnesota
Supreme Court disagreed, accepting instead the school district's inter-
pretation that "the statute requires it simply to evaluate a more senior
teacher before considering other applicants but that the district retains
discretion, when filling a special position, to reject a more senior teacher
in favor of one who has the special qualifications required for that posi-
tion "99 In the other Minnesota case, the court held that a full-time
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teacher who had been suspended and then accepted a part-time position
in thc district remains on statutory recall status to the extent of the re-
mainder of the full-time position.00 Here; the teacher had accepted a
three -fifths position in one of his areas of certification; physical educa-
tion. Under Minnesota's statute for cities not of first-class size; the state
supreme court held, upon rehearing; that he was entitled to reinstate-
ment to a two-fifths opening in a girls' physical education position over a
less experienced teacher; who was female and new to the district. As a
comparison to analogous release rights cases reveals,101 recall rights deci-
sions are roughly but not exactly parallel.

Conclusions

With appropriate cautions for jurisdictional variations, certain
generalizations seem to emerge concerning legal aspects of RIF:

1. RIF is primarily a matter of state statutes; thus the specific
legislative provision should not be neglected in ascertaining legal
developments nationally.

2. Statutory RIF reasons vary within a predictable pattern, ranging
from enrollment decline to a catchall "good cause" category.

3. Where an RIF reason is statutorily specified, it should be strictly
followed and factually supported.

4. Courts tend to defer to the evidence and decisions of local school
boards unless the plaintiff-teacher can show the proferred reason to be a
subterfuge for an impermissible basis (e.g., race discrimination or union
activity).

5. A minority of statutes specify criteria with respect to the order for
RIF. Where such criteria are specified, seniority and tenure status
predominate; merit is given a relatively limited role.

6. Where statutes are silent or ambiguous about tit.: order of release;
courts tend liberally to read in an inverse seniority standard, to be more
restrictive about inferring a tenure priority, and to allow but not
generally require other criteria, such as merit.

7. Bumping rights provided by these criteria are limited by the
court- construed contours of legal qualification; realignment duty; and
affirmative action. Legal qualification generally is interpreted to mean
certification; realignment duty is typically limited; and affirmative ac-
tion tends to take priority over traditional RIF criteria;

8. Courts have tended not to interpret statutory and constitutional
procedural due process protections expansively in relation to RIF plain-
tiffs.

9. Recall rights are legislated and litigated less than release rights,
with roughly although not exactly parallel results.

189 19 6



Footnotes

I. P. Zirke/ and C. Bargerstock, The Law on Reduction-in-Force, (Arlington,
Va.: Educational Research Service, 1980). For a less statutory approach
and one that formulates a sample local policy, see R. Phay, Reduction in
Force: Legal Issues and Recommended Polity (Topeka, Kans.: National
Organization on Legal Problems of Education, 1980).

2. See, e.g., "Record Number of Teachers Face Layoffs," instructor 92 (Sept.
1982):8. For a more conservative report, see Toch, "Survey Finds as Few as
6,500 Teacher Layoffs;" Education Week, 8 September 1982; p. 1. See also,
Johnson; "Seniority and Schools," Phi Delta Kappan (December 1982):
259-641 Toch, "Virginia Districes Lay-Off Policy Gives Discretion to Prin-
cipals," Education Week, 28 April 1982, p. 6.

3. E.g., Illinois RIF legislation refers to "honorable dismissal"
4. Andresky v. West Allegheny School Dist.; 437 A.2d 1075 (Pa. Commw.

1981).
5. Ste e.g., Phillippi v. School Dist., 367 A.2d 1133 (Pa. Commw. 1977)

(district had a 27% decline over six years); Smith v. Board of School Dir.,
328 A.2d 883 (Pa. Comrnw. 1974) (district had a 15.7% decline over 10
years).

6. See notes -20 -21 accompanying text.
7. See, e.g., Lewin v. Board of Trustees, 133 Cal. Rptr. 385 (Cal. App. 1976).
8. Brough v. Governing Bd., 173 Cal. Rptr. 729 (Cal. App. 1981).
9. Therm v. Warwick Bd. of School Dir., 401 A.2d 575; 577 (Pa. Commw.

1979); d: Providence Teachers Union v. Donilon, 492 F. Supp. 709
(D.R.I. 1980). The Donilon court ordered a more specific statement of
reason and upon request, a hearing where the board suspended teachers
for "program reorganization" under the Rhode Island statute; which
specifies only declining enrollments as a reason.

10. Warwick Bd. of School Dir. v. Theros, 430 A.2d 208 iPa. 1981); see also
Eastern York School Dist. v. Long, 430 A.2d 267 (Pa. 1981) (equally
divided state supreme court upheld reinstatement of teacher where
reported reason of curriculum curtailment was not sufficient ground);
Cumberland-Perry Area Vocational-Technical School Joint Operating
Comm. v. Brinser, 430 A.2d 276 (Pa. 1981) (equally divided state supreme
court upheld reinstatement of teacher suspended for solely economic
reasons).

11. Frimel v. Humphrey, 555 S.W.2d 350; 352 (Mo. App. 1977).
12. See. e.g. , VanGieson and Zirkel; "The Law and Fiscal Exigency: journed af

Teacher Education 32( 1981):39-40. The term used generically in Great Brit-
ain is "redundancy."

13. Hensley v. State Bd. of Educ., 376 P.2d 968 (N.M. 1962); see also Nyre v.
Joint School Dist., 45 N.W.2d 614 (Wis. 1951); cf Acinapuro v. Board of
Coop. Educ. Serv., 455 N.Y.S.2d 275 (Sup. Ct. App. Div. 1982). In this
decision a special takeover statute was interpreted broadly to preserve
tenure rights.

14. Beckett v. Roderick, 251 A.2d 427 (Me. 1969); cf. In re Closing of
Jamesburg High School; 415 A.2d 896 (N.J. 1980). The court ruled that

197 mo



where a school is closed for not meeting state standards and pupils are sent
to other districts, tenured teachers have no carryover rights absent agree-
ment by the receiving school districts.

15. Lake Lehman School Dist. v. Cig,arski, 430 A.2d 274 (Pa. 1981).
16. Paradis v. School Administrative Dist. No. 33, 446 A.2d 46 (Me 1982).
17. Yaffe v. Board of Educ., 380 A.2d 1 (Conn. Super. 1977).
18. Compare, e.g., Ryan v. Ambach, 419 N.Y.S.2d 214 (Sup. Ct. App. Div.

1979) (upheld absorption of assistant principal's duties by existing person-
nel), with Board of Ewe. v. Niagara Wheatfield Teachers Ass'n, 388
N.Y.S.2d 459 (Sup. Ct. App. Div. 1976) (rejected abolition of a nurse's
position where no economy was achieved through the hiring of several
health aides).

19. See, e.g., Moser v. Board of Educ., 283 N.W.2d 391 (Neb. 1979).
20. Santa Clara Fed'n of Teachers, Local 2393 v. Governing Bd., 172 Cal.

Rptr. 312 (Cal. App. 1981).
21. California Teachers Ass'n v. Board of Trustees, 182 Cal. Rptr. 754 (Cal.

App. 1982); see also Palos Verdes Faculty Ass'n v. Governing Bd., 179 Cal.
Rptr. 572 (Cal. App. 1982).

22. Rylke v. Portage Area School Dist., 375 A.2d 692 (Pa. 1977).
23. In re Portage Area Educ. Ass'n, 432 A.2d 1170 (Pa. Commw. 1981); see

also Cedonic v. Northern Area Special Purpose Schools, 426 A.2d 186 (Pa.
Commw. 1981).

24. School Comm. of Foxboruugh v. Koski, 391 N.E.2d 708 (Mass. App.
1979); et NEA Valley-Center v. Unified School Dist., 644 P.2d 381 (Kan.
1982); Selig v. Unified School Dist. No. 429, 644 P.2d 379 (Kan. 1982)
(reorganization of special education services was good cause for
nonrenewal).

25. Briggs v. Board of Dir., 282 N.W.2d 740 (Iowa 1979); Von Krog v. Board
of Educ., 298 N.W.2.1 339 (Iowa App. 1980).

26. The negotiability of RIF varies from state to state. See, e.g., Zirkel, note 1,
at 42; Pisapia, "What's Negotiable in Public Education?" Gov' Union Rep. 3

982):99. For recent cases, see, e.g.,Boston Teachers Union v. School
Comm., 434 N.E.2d 1258 (Mass. 1982) (job security clause held en-
forceable for no more than one fiscal year); Board of Educ. v. Carn/Voc
Teachers Ass'n; 443 A.2d 756 (N.J. App. 1982) (negotiability of impact of
RIF to be decided by PERC).

27. Port Huron Area School Dist. v. Port Huron Educ. Ass'n, 327 N.W.2d
413 (Mich. App. 1982).

28. Stow Teachers Ass'n v. Stow Bd. of Educ., No. 9985 (Ohio App. June 17,
1981).

29. Hagarty v. Dysart-Geneseo Commun. School Dist., 282 N.W.2d 92; 98
(Iowa 1979).

30. Reed v. Edgeley Pub. School Dist., 313 N.W.2d 775, 779 (N.D. 1981).
For related reasoning by the Supreme Court, see the discussion of the Mt.
Healthy-Givhan line of cases in Chapter 3.

31. Von Krog v. Board of Educ., 298 N.W.2d 339, 342 (Iowa App. 1980).
32. Renfroe v. Kirkpatrick, 549 F. Supp. 1368, 1371 n.5 & 1373 (N.D. Ala.

1982).

198191



33. Green v. Board of Educ., 433 N.Y.S.2d 434; 436 (Sup. Ct. App. Div.
1980); see also Currier v. Tompkins-Seneca-Tioga Bd. of Coop. Educ.
Sete., 438 N.Y.S.2d 605 (Sup. Ct. App. Div. 1981); Genco v. Bristol
Borough School Dist.; 423 A.2d 36 (Pa. Commw. 1980); cf. Perlin v.
Board of Educ.; 407 N.E.2d 792 (Ill. App. 1980) (board's good faith as an
issue subject to trial).

34. Zoll v. Eastern Allamakee Commun. School Dist., "38 F.2d 248 (8th Cir.
1978); see also Knapp v. Whitaker, No 81-1185 (C.D. Ill. 1983), -at xl in
Nolpe Notes 18 (April 1983):6;

35. Freiburg v. Board of Educ., 283 N.W.2d 775 (Mich. App. 1979).
36. &e e.g., Padway v. Niches, 665 F.2d 915 (9th Cir. 1982); Rodriguez v.

Board of gduc., 620 F.2d 362 (2d Cir. 1980). But see Gillespie v. Board of
Educ., 528 F. Supp. 433 (E.D. Ark. 1981) (rejected sex discrimination
pretext claim); aJ'd on other grounds; 692 F.2d 529 (8th Cir. 1982).

37. See, e.g. ;Witt v. School Dist. No. 70, 273 N.W.2d 391 (Neb. 1979); Fedele
v. Board of Ed.w.,_ 394 A.2d 737 IConn. C.P. 1977); Coats v. Unified
School Dist. No. 353, 662 P.2d 1279 (Kan. 1983).

38; Paradis v. School Administrative Dist: No. 33; 446 A.2d 46 (Me. 1982).
39. Schnabel v. Alcester School Dist., 295 N.W.2d 340 (S.D. 1980).
40. Litigation about the calculation of seniority is not covered in this chapter

due to space limitations. See, e.g., Andresky v. West Allegheny School
Dist., 437 A.2d 1075, 1079 (Pa. Commw. 1981); Berland v. Special School
Dist; No. 1; 314 N.W.2d 808; 814 (Minn; 1982);

41. See, e.g., Lezette v. Board of Educ., 319 N.E.2d 189 (N.Y. 1974); State ex
rel. Ging v. Board of Educ., 7 N.W.2d 7 (Minn. 1942); cf. Dinerstein v.
Board of Educ., 408 N.E.2d 670 (N.Y. 1980) (upheld seniority right across
areas of certification).

42. See; e.g., Hill v. Dayton School Dist. No; 2; 532 P.2d 1154 (Wash. 1975);
cf. Fercho v. Montpelier Pub. School Dist., 312 N.W.2d 337 (N.D. 1981)
(upheld suspension of teacher who had nine years of tenure where there
was no factual allegation of violation of contractual seniority standard).

43. See, e. g. , Bohmann v. Board of Educ., 443 N.E.2d 176 (Ohio 1983)
(transfer or reassignment); Green v. Jenkintown School Dist.; 441 A.2d
816 (Pa. Commw. 1982) (promotion).

44. Moreland Teachers Ass'n v. Kurze, 167 Cal. Rptr. 343, 347 (Cal. App.
1980).

45; Palos Verdes Faculty Ass'n v: Governing Bd.; 179 Cali. Rptr. 572; 575
(Cal. App. 1982) ("often intimate and confidential relationship"); Santa
Clara Fed'n of Teachers v. Governing Bd., 172 Cal. Rptr. 312, 317 (Cal.
App. 1981) ("special credential or needed skill").

46. Alexander v. Delano Joint Union High School Dist., 188 Cal. Rptr. 705
(Cal; App. 1983); For a description of California's tie-breaking standard;
see Overview of RIF Statutes section in this chapter.

47. Carmody v. Board of Dir., 453 A.2d 965 (Pa_ cf Sto-Rox School
Dist. v. Horgan, 449 A.2d 776 (Pa. Commw. 1982) (substantial difference
test applicable only to unweighted ratings).

48. Fatscher v. Board of School Dir.; 417 A:2d 287 (Pa. Commw. 1980).

19 9 192



49. Cor-, r v. Fair Dismissal Appeals Bd., 570 P.2d 1005; 1008 (Ore. App.
97i).

50. Von Krog v. Board of Educ., 298 N.W.2d 339, 343 (Iowa App. 1980).
51. See; e.g.; Phay; note 1; at 17.
52. Dykeman v. Board of Educ., 316 N.W.2d 69 (Neb. 1982).
53. &e note 49 and accompanying_text.
54. Ar-We-Va Commun. School Dist. v. Long, 292 N.W.2d 402, 403 (Iowa

1980); of Coats v. Unified School Dist. No. 353, 662 P.2d 1279 (Kan.
1983). The Coats court required, based on the board's past practice; com-
parison across K-12 rather than merely 9-12).

55. Berland v. Special School Dist. No. 1, 314 N.W.2d 809, 812-13 (Minn.
1982).

56. &e, e.g.; Kelley v. Arnbach, 442 N.Y.S.2d 616 (Sup. Ct. App. Div. 1981);
Cole v. Board of Educ. 457 N.Y.S.2d 547 (Sup Ct. App. Div. 1982);
Rohin v. Board of Educ., 443 N.Y.S.2d 192 (Sup. Ct. 1981).

57. See, e.g., Dinerstein v. Board of Educ., 408 N.E.2d 670 (N.Y. 1980); Oltsik
v. Board of Educ., 450 N.Y.S.2d 518 (Sup. Ct. App. Div. 1982).

58. Fatscher v. Board of School Dir.; 417 A.2d 287 (Pa. Commw. 1980).
59. See, e.g.; Newman v. Board of Educ., 424 N.E.2d 1331 (Ill. App. 1981);

Von Krog v. Board of Educ., 298 N.W.2d 339 (Iowa App. 1980).
60. Welsko v. Foster Twp. School Dist., 119 A.2d 43 (Pa. 1956).
61. 24 P.S. S 11- 1125 ;1(c); It is not settled whether this provision applies to

promotions as well as suspensions. Compare Shestak v. General Braddock
Area School Dist., 437 A.2d 1059 (Pa. Commw. 1981) with Green v.
Jenkintown School Dist., 441 A.2d 816 fFa. Commw. 1980.

62. Andresky v. West Allegheny School Dist., 437 A.2d 1075, 1078 (Pa.
Commw. 1981); see aim Sto-Rox School Dist. v. Horgan; 449 A.2d 796,
802 (Pa. Commw. 1982).

63. Proch v. New Case Area School Dist., 430 A.2d 1034 (Pa. Commw.
1981).

64. Godfrey v. Penns Valley Area School Dist., 449 A.2d 765, 769 (Pa.
Commw: 1982):

65. ORS 432.865 (1)(j). In such circumstances, as mentioned in the Overview
of RIF Statutes section, this statute requires the &termination to be based
on merit and seniority. See note 49 and accompanying text.

66. Shandy v. Portland School Dist. No. I, 634 P.2d 1377 (Ore. App. 1981).
67. Higgins v. Board of Educ., 428 N.E.2d 1126 (III. App. 1981); Herbach v.

Board of Educ., 419 N.E.2d 456 (III. App. 1981). For references to Illinois'
training-based regulations, see note 59 and accompanying text.

68. Peters v. Board of Educ., 435 N.E.2d 814, 817 App. 1982).
69. Schnabel v: Alcester School Dist., 295 N.W.2d 340 (S.D. 1980).
70. Von Krog v. Board of Educ., 298 N.W.2d 339; 343 (Iowa App. 1980); of

Fercho v. Montpelier Pub. School Dist. No. 14; 312 N.W.2d 337 (N.D.
1981) (realignment prior to notice is sound management but not a legal re-
quirement).

71. This section focuses on reverse discrimination cxses. For direct discrimina-
tion decisions, see note 36 and accompanying text. There is also a line of

193 ''00



cases starting with Singleton v . Jackson Municipal Separate School District, 419
F.2d 1121 (5th Cir. 1970), cert. denied, 396 U.S. 1032 (1970), requiring the
use of nonracial objective criteria for conducting RIF in districts undergo-
ing court-ordered desegregation: Such cases are covered in Chapter 2.

72. Oliver v. Kalamazoo Bd. of Educ., 498 F. Supp. 732 (W.D. Mich. 1980);
510 F. Supp. 1104 (W.D. Mich. 1981); 526 F. Supp. 131 (W.D. Mich.
1981).

73: 498 F. Supp: at 755:
74. 706 F.2d at 763.
75. Morgan v. O'Bryant, 671 F.2d 23 (1st Cir. 1982); cm. denied; .J3 S.Ct. 62

(1982); see alio separate affirmance in this case, 687 F.2d 510 (1st Cir.
1982).

76: But see note 81 and accompanying text.
77. Arthur v. Nyquist, 520 F. Supp. 961 (W.D.N.Y. 1981):
78. Cf. M. Ware, "Reduction in Force: The Legal Aspects;" in School Law in

Changing Times, ed. M. McGhehey (Topeka, Kans.: National Organiza-
tion on Legal Problems of Education, 1982), pp. 132-141. This discusses a
proposal by the director of NEA's Teacher Rights Programs for a partial
exception provision requiring that proportional employment of an under-
represented group be, as nearly as possible, no less at any level after a
layoff than what it was before the layoff.

79: Wygant v. Jadtson Bd. of Educ., 546 F. Supp. 1195 (E.D. Mich. 1982).
80. Minnesota provides some direction by statute; permitting seniority to give

way where it places the district in violation of its affirmative action pro-
gram. MINN. STAT. ANN. 125.12(64(e)(1974).

81. See "Settlement Reached in Teacher Layoff and Minority Hiring Case,"
Center for Law and Education Newsnoe.s (August-September 1982):7.

82. 103 S.Ct. 293 (1982). The NEA filed a brief in support of the affirmative
action plan in these circumstances. See Education Week, 9 February 1983; p.
7.

83. See, e.g. , Zirkel, note 1, at 33-39; Phay, note 1, at 33-42.
84: Milne v: School Comm.; 410 N.E.2d 1216 (Mass. 1980); see aho Boston

Teachers Union v. School Comm., 434 N.E.2d 1258 (Mass. 1982). But y".
Ward v. Viborg, 319 N.W.2d 502 (S.D. 1982), which held that the due
process procedures of the tenure statute are applicable where board policy
incorporates them by reference.

85. Lacy v. Dayton Bd. of Educ.; 550 F. Supp: 835 (S.D. Ohio 1982):
86. Dorian v. Euclid Bd. of Educ., 404 N.E.2d 155 (Ohio 1980).
87. Board if Educ., 327 N.W.2d 431 (Mich. App. 1983).
88. Gillespie v. Board of Educ., 692 F.2d 529, 531 (8th Cir. 1982); cf. Williams

v: Seattle School Dist: No: 1; 643 P.2d 426; 432 (Wash. 1982). The
Williams court stated: "We follow a functional analysis of the adequacy of
notice."

89. Andresky v. West Allegheny School Dist., 437 A.2d 1075, 1078 (Pa.
Commw. 1981); see also Sto-Rox School Dist. v. Horgan, 449 A.2d 796,
799 (Pa. Commw: 1982):

90. School Dist. of Philadelphia v. Twer; 447 A.2d 222 (Pa. Commw. 1982):

201



91; Chester Upland School Dist. v. Brown, 447 A.2d 1068 (Pa. Commw.
1982). Like the decision in note 90; this case arose under Pennsylvania's
demotion, not RIF, legislation.

92. Reed v. Edgeley Pub. School Dist. No 3,_313 N.W.2d 775 LN.D. 1981);
Fercho v. Montpelier Pub. School Dist. No 14, 312 N.W.2d 337 (N.D.
1981); Von Krog v. Board of Educ.; 298 N.W.2d 339 (Iowa App. 1980);
Nagy v. Belle Verson Area School Dist; 412 A.2d 172 (Pa. Commw.
1980).

93. Santa Clara Fed'n of Teachers v. Governing Bd., 172 Cal. Rptr. 312, 319
(Cal: App. 1981);

94; See eg, Providence Teachers Ass'n v. Donilon, 492 F. Supp. 709 (D.R.I.
1980), in which the court ordered more specific reasons for RIF and, onre-
quest, a hearing where the board used "program reorganization" for a
reason under Rhode Island statute, which only lists declining enrollment as
a reason for RIF; Freeman v. School Bd., 382 So, 2d 140 (Fla. Diit. Ct.
App. 1980); in which the court ordered a hearing if plaintiff can show that
the reason was pretextual.

95. Reed v. Edgeley Pub. School Dist. No 3, 313 N.W.2d 775 (N.D. 1981).
96. Palos Verdes Faculty Ass'n v. Governing Bd., 179 Cal. Rptr. 572 (Cal.

App. 1982).
97. Herfindahl v. Independent School Dist No 126; 325 N.W.2d 36 (Minn.

1982).

98. See Beckham, "Reduction-in-Force: A Legal Update," in School Law Update
1982, ed. T. Jones and D. Semler (Topeka, Kans.: National Organization
on Legal Problems of Education; 1983):

99. Berland v. Special School Dist. No. 1; 314 N.W.2d 809; 816 (Minn; 1982):
100. Walter v. Independent School Dist. No. 457, 323 N.W.2d 37 (Minn.

1982);
101. See note 58 and accompanying text.

195
202



agency shop:

arbitrability:

bumping rights:

cert. denied:

cf.:

continuing contract:

de facto:

Glossary
an arrangement whereby employees must
become union members or pay a service
fee to the union as a condition of con-
tinued employment. (An agency shop is as
restrictive as a union shop or closed shop.)

refers to whether a particular grievance is
substantively and procedurally eligible
under a collective bargaining agreement to
be heard and decided by an arbitrator.

power given by contract or statute to have
priority for a position over other
employees in the same area of qualification
when there is a reduction in force.

discretionary denial by the Supreme Court
to review a case when the losing party peti-
tions for appeal by a writ of "certiorari."

footnote signal to indicate that a cited
court decision offers related, not direct,
support for the statement(s) in the text.

a contract that is automatically renewed,
thus having the effect of tenure:

literally, "in fact," i.e., actually occurring
although not officially sanctioned.

de jure: literally, "by law," i.e., occurring as a
result of official government action.

de novo: hearing or trying a matter anew, as if it
had not been heard or tried previously.

dictum: statement in ajudge's written opinion that
goes beyond the holding, or principle, of
the case and thus has no binding effect on
subsequent cases.

due process: short for "due process of law" in the 14th
(and 5th) Amendment; which has been in-
terpreted to mean private procedural and
substantive rights protected from govern-
mental interference.
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equal protection: short for "equal protection of the laws" in
the 14th Amendment; protecting the in-
dividual from invidious discrimination by
the government.

equitable relief: a special remedy, such as an injunction;
ordered by a_ court when ordinary; legal
remedies; such as money damages; are in-
adequate.

infra: literally, "below," i.e., signifying _a cross-
reference to a subsequent part of the docu-
ment or chapter.

injunction: a court order; based on equitable con-
siderations; requiring the defendant to do
or; more typically, to refrain from doing a
specified act.

illegal; typieilly used in relation to
discrimination that is not permitted by
law.

irrebuttable presumption: a conclusive presumption that requireS
finding of the proved fact, and thus is not
subject to being rebutted, once the
underlying evidence is presented.

liquidated damages: the sum that the party to a contract agrees
to pay if he breaches his obligations under
the contract; the sum being an estimate of
the probable damages that will ensue.

moot: referring to a case that presents no actual
controversy, typically where the issues
have ceased to exist.

plaintiff:

post facto:

post hoc:

prima facie:

the complaining party, i.e., the persoo(§)
bringing the suit at the trial level (against
the defendant).

after the fact.

literally, "after this," i.e.; afterward.

literally; "on its face," i.e., evidence that
establishes a sufficient case for the suing
party such that the burden shifts to the
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RIF:

supra:

suspect:

defending party to pro-duce rebuttal
evidence.

abbreviation for "reduction in force," a
term for temporary or permanent loss of
position(s) due to the condition of the
employing school district rather than to
the actions of the employee educator.

literally, "above," signifying cross-
reference to an earlier part of the docu-
ment or chapter.

a ciassincation, such as race, that merits
strict scrutiny by the court and thus re-
quires compelling justification by the
defendant governmental agency.
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Index

Abolition of position, 177
Academic freedom, 62-65
Affirmative Action, 26-27, 107 -108,
184-185
Age Discrimination in Employment
Act, 43-45
Arbitrability, see Ba.rgaining
Arbitrary and capricious, 15, 16, 18,
31, 71

Bargaining, 98-120
agency shop, 99, 105-106
arbitrabiity; 109-111
authority to bargain; 102
bargaining unit, 104
constitutional issues, 99-102
exclusive representation, 104
First Amendment; 101
grievances, 109-111
impasse, 112-113
legislative process, 111-112
negotiation rights, 105
representation, 102-104
scope of bargaining, 106-109
seniority, 26, 31-32, 105, 172
strikes, 10, 109, 113-115

Boards of education
arbitrary action; 15; 16, 18,
71
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authority; 18
contract provisions; 7-9
open meeting laws; 115-116

Breach of contract, 7

Certification; 4-6; 25; 37
renewal, 5
revocation, 5, 6

Civil Rights Act of 1964, Section
1983; 3; 92
Civil Rights Attorney's Fee Award
Act of 1976, Section 1988_, 93
Collective bargaining, see Bargaining
Compelling state interest, 23
Constitutional rights and issues

academic freedom; 62-65
association, 60-62
free speech, 17, 56=60, 81, 168,
179
hearings; 87-92
liberty interest, 80, 83-84
notice, 13, 86=87
privacy, 69-73
procedural; 16; 17; 64; 78-97,
186-188
property right, 10, 80, 8.7, 82-83
religion, 38-40

Contracts, 6-10, 82-83 =

administrative regulations; 9



board policies; 9
breach, 7
continuing contract, see Tenure
implied, 7
property right; 10, 80
state statutes; 6, 8
substitute teacher, 8, 12
supplemental contract, 10
status determination, 6

Demotion, 16, 17
Discrimination, 22-54

Ake, 4245
disparate impact, 24, 32
disparate treatment; 24; 29, 34
handicap, 40-42
national origin, 36-38
race, 22-27
religion; 38-40
sex; 27-36

Dismissal, 79-80, 154-169
immorality, 6, 32, 69, 70, 71, 80,
154-159
incompetency; 5; 15, 80; 159-163
insubordination; 10, 58, 64, 80,
142, 163-168

Dikumentation, 122-136, 160-161
Due process, 64, 78-97, 186-188

Equal Pay Act, 28,33-34
Equal protection, 3, 22, 23, 32, 37,
41, 78, 84, 140
Evaluation; 121; 137-153; w also
Documentation

criteria, 143-144
remediability, 147-149, 161-162

First Amendment, 17; 55-77, 81;
122; 168; -179
Fourteenth Amendment, 3, 22, 28,
32, 78, 84, 140

Licensure; 4

National Labor Relations Board,
101
National Teacher Examination
(NTE), 23
Nonrenewal, 79, 80-84
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Open meeting laws, 115-116

Procedural due process, see Due pro-
cess
Public employment relations board
(PERB), 108

Qualifications, 1-6, 61, 69, 140, 182
certification; 4-6, 69, 140
competitive examinations, 2; 23
loyalty oaths, 2, 61
professional growth, 3
residency, 3

Rational relationship test; 3; 4; 23,
24, 69, 100
Reduction in force (RIF), 14,
171-195

basis; 172; 173-178
call-back, 188
procedural protections, 186=188
retention and seniority, 172,
180-182
transfer and realignment; 181;
183-185

Religious rights, 38-40, 67-69
establishment clause, 38
free exercise; 38; 68-69
state law; 40

Residency, 3

Sexual harassment, 35-36
Strikes; 10, 109; 113-115
Supervision, 9, 10
Suspension, 6, 7, 15, 16

Tenure; 10-14; 82, 138; 139 -140;
180

by default, 7, 12, 13
probationary period, 11, 13
waiver, 13, 14

Title IX; Education Amendments of
1972; 28-30
Title VII, Civil Rights Act of 1964,
3, 2345, 72, 179
Transfer; 16-17, 181


