DOCUMENT RESUME

ED 244 322 . EA 016 749

AUTHOR . Bednar, William C., Jr.

TITLE . Preventive School Law,

PUB_DATE 84 S _
NOTE 15p.; In: Jones, Thomas N., Ed. and §g@;er, Dare} P.,

Ed. School Law Update...Preventive School Law. pl-14.

S For complete document, see Ek 016 748.
PUB TYPE Viewpoints (120)

EDRS PRICE MF01 Plus Postage. PC Not Available from EDRS.
DESCRIPTORS - - *Compliance (Legal); Court Litigation; Elementary.

Secondary Educat:on- Interprofessional Relationship;

- , ' *Lawyers; FLegal Problems: *Legal Responsibility;

Politics of Education; School Administration; *School
haw

' ABSTRACT - .

The‘purpose of this chapter is to suggest out11nes of

\

a preventxve Taw praetxce, raise issues; and provoke further thought
and discussion concerning the application of preventxve law
principles.and techniques to the management and operation of 7 -

educational systems. The theory of preventive law and some of its

premises are examined in order to.assess the 1mpl1cat16ns that
preventive law may have for the anticipation and resolution of legal

problems commonly encountered in schools and school systems. The

roles performed by attorneys, administrators, school law professors,

and other professlonals are consxdered with gartxcuiar attent:on to

_—— - — —

m1n1m1ze their scope, or at 1east evaluate the risks._ and choose

courses of action less risky than others: .The cost of prevention can

be pnedetermxned Eﬁé cost of redress cannot: (TE)

-

A Tl

Y . - , ';

*****x*******§§§§§§iiiiiiiiiiiiiiiiiiiiiiiiiiiiiii*ii**g*iiiiiiiiiiiiii
_oL . ___ s

* Reproductlons suppt;e by EDRS_ are the best that cén be,maae *

= .

-

T 3




) ) - US. DEPARTMENT OF EDUCATION R
i . - NATIONAL INSTITUTE OF EDUCATION. . "PERMISSION TO REPRODUCE THIS \

EDUCATIONAL RESOURCES INFORMATION MATERIAL IN MICROFICHE ONLY

- CENTER(ERIC) HAS BEEN GRANTED BY-

X This documdn been reproduced as — - & - -
receved from the person or organization _ R 4 P

onginating ii; o

" Minor_changes have been made 1o improve

reproduction quaiity.

¢ /0018 of view o opinions stated in thadocu: 70 THE EDUCATIONAL RESOURCES
N . manido n essanly represent official NIE iNEbRMATION CENTER '(En'ic"_" s
1 position or poiicy,

- 7777,7,7 . _ s 0 77,,77777, B
< Preventive School Law
0 —

WILLIAM C. BEDNAR; JR.
William C: Bedar, Jr. 15 a partner in the practice of law with Eskew, Muir & Bednar.
Austin, Texas. He received his law degree from the Univensity of T@ %ﬁ:@] OfJ‘j.Ej'ji!

was editor of Texas International Law Journal for ten years where he recelved the Editor's

z

. Scholarship Award. Mr. Bednar was Assistant Attorney General for Texas in the educstioi
. and clyil rights section as well a3 practicing in the field of school law. He has researchied,
! “written'and spoken ori miarny suibjects dbout school law, thoslending his practical as well as

intellectual expertise to this field. Mr. Bednar is tiow 6n the Board of Directors of NOLPE.

At the outset one might ask why. schiool péople ’siibiilaf)rtja concerned
with preventive law? After all; if there is nothing to prevent the true .
sorehead from finding a lawyer, paying the filing fee, and forcing one

to his defenses in court; why pay good money to your own lawyer until
the summons arrives? Lawyers insist on charging high hotirly fees.
Why not wait until the last possible hour to turn on their meters?

- There are some obvious answers and some less obvious answers to
those who Would advance siich arguments. Consider first the question
of cost. It is a fairly obvious proposition that in most situations it costs
less to avoid trouble than it does to get out of trouble: As a matter of
direct cost, which is that of simply setting things right; it is plainly less
expensive, for example, to pay for a survey and abstract of title than it

is to move or alter a million-dollar school building built three feet over
a property line. In'addition to direct costs, there are less obvious in-
direct costs. Correcting errors nearly always consumes time; disrupts
plans, and frays tempers. All too often, it also destroys valuable rela:
tionships and diminishes the « e ar

which are less capable of precise calcilation, but whose detrimental

e quality of ediication. These are factors

impact on the schools may be far greater than the direct costs. How

many of us who hgve dealt with some aspect of school desegrega- .
tion would have rather done the same thing our way, rather than the

plantiff's way, the government's way, or the federal judge’s way? How
much did it gost to do it.their way? S

Now, this %notto say that prevention of legal trouble is nobwithout
osts. But the difference between the cost of prevention and the

its own costs: |
cost of cure is that, in most situations and ‘with reasonable accuracy,

the cost of preventing legal problems can be predetermined whereas
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9 1. School Law Update
the cost of cure cannot. A school district can plan how and when it will

- engage in a program or activity, for example, a girl's athletic program,

and roughly what it'will cost for materials, human resources, and legal

advice. But suppose the legal advice is foregone, and some foreseeable
ingredient deterimental to the lawfullness of the program turns up;
such as an element of sex djscrimination in violation of Title 1X?
Without preventive legal advice, one may not even realize that the prob-
lem exists: But even with a grasp of the problem, one cannot easily
predict the form in which it will be presented or when it will arise. Will
it be when the United States Office of Civil Rights arrives for a routine
compliance reviews When a student files a_private suit? When the
school district requiests and is denied federal funding? Will any of these
things occur soon? A year from now? Two or three years? -
Control of costs is niot the only advantage of preventive legal plan-
hing. Being named a defendant in a lawsuit is always one of the risks

we run in our litigious society, and education institutions, -as all of us
here know, are particularly susceptible to lawsuits: But'even in the face
of litigation; preventive legal planning tends to decrease the likelihood

of a lawsuit actually being filed, rather than merely threatened; and

gives better assurance of a good defense if a lawsuit is filed.

The importance of discouraginig litigation has been obvious to school
law veterans for years, and cannoj be overemphasized here in 1983, a
year; for example; in which thePifth Circuit Court of Appeals has held
that attorneys fees are available to.a prevailing plaintiff in a sult to en-

force P.L. 94-142 if that plaintiff has taken pains to state a federal con-
stitutional claim as well as a statutory claim under the act; and has in-
timated that attorneys’ fees for state -administrative proceedings may.

also be awarded.! And if a suit is perchance filed for punitive damages

under section 1983, orggvgill yearn for a carefully anticipét&ﬁ and
prepared defense in view of Smith v. Wade,* decided last ‘April. in
which the Supreme Court of the United States did away with actual
malice as an indispensable element of proof and held that a'jury may
assess punitive damages solely upon a showing a reckless or calloiis in-

differerice to the federally protected rights of others. That"alorie is
possess the ability to haul us into the courthouse. To the contrary, to
the extent that human behavior and the law are themselves réasonably
predictably, we can th sight predict legal risks and'm

their scope, and, éven in those areas where the law is less certain; as is

reason enough not to be reckless or callously indifferent to thése who
g it
rough foresight predict legal risks and minimize

1. Espino v. Eé&iéﬁé,]l}é F.2d 1002 (5th Cir. 1983). I
2. 103 S. Ct. 1625 ¢1983). ;
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o perhaps more frequently the case in a school practice, we can at least
evaluate the risks and choose courses of action that are less risky than "

others. , o B
' _~# That brings us to the purpose of this chapter; which is to suggest the

"

' 'o"ﬂirlrine’s' of a preventive school law practice; raise issues; and provoke.

further thought and discussion- concerning the application af preven:

tive law principles and techniqiies to the management and operation of
- educational systems. The theory of preventive law and some of its
‘ . premises will be examined, in order to arrive at a working idea of the
s term “preventive law,” as well as the implications preventive law may
have for iﬁg'antic;guaﬁ and resolution of legal problems commonly

B encountered Sin schools and school systems. The somewhat different

. roles to be performed by attornieys, administrators, school law pro-

- . " fessors, and other.professionals will also be considered; with particalar

. - attention to the attorney-client relationship, which lies at the heart of
) any program of preventive law. «

¥ It is the purpose throughout, however, to ra

: ise more questions than
answers, and thereby to encourage and stimulate not only individual

preventive law strategies but also a role for NOLPE infostering and

improving ,pre'\"éﬁiiﬁvilﬁi\y ‘among its membership and providing
preventive law resources to other interested groups and persons. _

‘ L _-There is not extensive literature on the subject of preventive law.

- The Index to Legal Periodicals does not even include preventive law as-

A ) - a subject heading. Neither does the card catalog of the University of
Texas Law Library. Consequently; for some of the ideas already ex-

. _ pressed and for much of what is to come in the way of theory and
S techniques, the author is greatly indebted to Louis M. Browin, Pro-

' fessor of Law emeritus at the University of Southern California, and

Edward A. Dauer, Associate Déan and Associate Professor of Law at

Yale Law School, who have co-authored an article recently appearing

in three parts in the Preventive Law Reporter:® Professor Brown is a

major proponent of preventive law as a.coherent discipline; and in

1950 he authored a very useful treatise which has algo been a rich
source of ideas for this chapter.4i '

There are several helpful distinctions to be drawn between preven.-

tive law,and the more curative approach usually taken by lawyers and
clients faced with resolving a dispute or a problem that has already oc-

- curred. Indeed it is the chronological element that provides the most
- /

R -

H

three parts), 1 PREVENTIVE Baw ReP. No. 1 at 6-9 (July 1982), No. 2 at 5-8 (Oct. 198, No.

. ; 3 at 6-13 (Jan, 1983) [hereinafter cited as Brown & Dpuer.]  °
... 4. L. BROWN, MANUAL OF PREVENTIVE LAW (Prentice- Hall 1950) ;. reprinted as PREVEN.
TIVE Law (Ci-'eéiiw&{diPi-& 1970). .
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umvcrsally dletmgurshmg characteristic between a preventrve law pro-
bleri and.a curative law problem: As Brown and Dauer pat it:

stpute Centered representation—advocacy—focuses_largely if
not exclusively on things that have already happened. Preventive
lawyering is concerned largely if not exclusively with thmgs that
might happen in the future. From the client’s point of view ad-

vocacy is. necessary to correct an undesired problem that has al-

d(,‘Sll‘(,d and optlonal wiy.

Another’ Uistinetion is in the allocation of decisionmaking between

lawver and client: In litlgatmn the client is generally regarded as the
one who determines the goals to bo achieved and allocates the respon-

. sibility between lawyer and client inpursuing them, while the lawyer
(hci(]es upon. thc meam of dChl 1;1 thc ;.,()a]s sct forth by the cllcnt

- distinguishable, and the decrsronmakmg aspt,cts of the lawyer clrent
relatromhlp more complex.

By way of ilustration, consider the pubhc school teacher who warits
mething about the fact that he has been fired for incompeternce.
This is a curative situation_in which most of the operative facts have
already occurred. The teacher has or has not taught competently. His
performance evaluations and.other performance-related memoranda
are, or are not, already in the files and they are, or are niot, accurtte,
The decision to teyminate has already been made, and the administra-
tion's_witnesses are waiting in the wings. The client has suffered an
undu;lrable result, being fired, and he now wants elther to be compen-
sated in damages for the harm done to h or to have the m]ury

Now there may be many complex motwatlons behind this client’s

decision to go to a lawyer rather than walking away from the problem;

hut ordmanly thc lawyer wrll take t-he stated ob]ectlves—to win’

\nll usually take at face value the admrmstratlon s stated ob]ectlye of

[

avoiding damages or an injunction. -

But in the preventife practice; the client’s ob]ectlves more often

should be seen as means for achieving more basic underlying purposes,

and less.often should be taken at face value by the lawyer. Suppose

another teacher comes to her lawyer; but this time right after the

“receipt of her first adverse performance memorandum, and states that

she wants an m]unctmn cxpun;.,mg, the mcmorandum fromi her file.-As

5. lgmwn 6( Dauer, supra n.3;.Part l at7.,

-~
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. .iiii l)ut thc pre\ crl c luw quutmn is whcther such an mJunch()n 1s
R - really the client's pugmc When thc teacher asks “How do I getanin:;
- A junetionto get that memo out of my file,” the question can be scen hot -
i - ’ as i (uestion bit as @ solution to an underlyihg purpose, which m'x?(v be .
y.  torepair a rclahonslnp with thie principal, or perhaps to avoid bemg ‘
i - . . disiissed. But even these formulatmns of the objective may be seen ‘as
. ) only one of several solutions to yet another purpose even more deeply
.. ’ - soatcd—to be a competent and well- regarded teacher rather than an
: incompetent and ill- regarded one. Does the teacher have a good or a
bad working relationship with the principal who papered her fileP |

Docs the teacher want to continue ‘working in this school or school |

. system, or not? Will a transfer and a fresh start achieve the same pur-

pose with less advVerse side effects? If not; what measures can the

te.xcher take to correct deficiencies and improve her performance
ev aluatmn? ‘Would that be cheaper and better tl‘lan a lawsurt?‘

! situation; where the supermt(,ndeht comes into the lawyer s office and
: " announces that e wants to_initiate dismissal proceedings to fire a
teacher. His purpose may really be simply to get rid of the teacher; for
which a dismissal. proceeding. would be but one possible solution. What
ab()ut a traml'er or rcsrgnatlon? Or perhapc‘what he really wants is thc

‘ f'crcnt d'a'p'r'o'zi'ch - ,
~ The point is, thdt in the prev pntlvc prachcc the law yer n called iipoii
o0 bt sensitive t() the total personal or institutional context in w hl(l] the
' ‘ client is raising the prol)l(-m and to the basic motivations that may be
7 ) involved. In\itfgation; a ]ud;.,m( nt.is entered for or against the client;
. which is an objective outcome that usually ends the matter. But
” preventive legal counseling results in an arrangement that proyccts ilto "
the futiire, where the clients may be well-served qr ill-served .de--
pending on the depth and thoroughness of the lawyer and the client in

focusing on the decisions to be made.
Moreover; in the preventive practice lawyer and client are usuall\

Jfaced with an admixture of legal and extralegal judgments. Whether a
given set of facts, presented in a particular type of lawsuit, will yield a
win or a loss at the courthouse is a matter of legal prediction; which lies

princxpally in the domain of the lawyer s judgment. But whether the

particular transaction or relationship being fashioned by policy, con-

tract, and conduct in the operation of a school will satisfy the many in-

stitutional and personal objectives to be obtained reqqrres not only

predictions of law' but also predictions of fact; which need to be clearly

6
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- lawyer alone and,

identificd as such and explicitly allocated between lawyer and client

during the process of consuyltation’.” o
. Yet another distinction between litigation and the preventive prac-
tice ¥ the extent and variety of choices; which are far broader in the
Preventive realm. In the courthouse, most of the procedural rules are
established and controlled by a third party—the court. In preventive
law, there is no court and the oiily ruiles are those of the lawyer's best
judgment in light of the client’s putpose, which we have seen can be
highly variable depending on the depth of the analysis: Once an event
has happeéned, the law applicable to it is more or less certabn. Buit the

preventive practice focuses on planning, which is in a sense creating
facts that will exist in the future. If we are not satisfied with the legal

result that would flow from one set of facts, we may be free within sur:
privingly broad limits to draft our board policies, our school rules, viir

admtinistrative directives; and our eontracts, or to make antecedent

decisions regarding studeit discipline, library books. religious
. holidays; and the other myriad things entailed in running a school

" system; in such & way as to yield an entirely different set of facts when a

peint of legal dispute is eventually reached. o
. Finally; in this overview of the theory of preveiitive law, there are
those decisions calling for legal judgment that have irreversible conse-
Quences for the client: These occur in litigation, as where a co-

defendant is or is not to be joined or a cause of action pleaded o not
pleaded within the required time, but once framed and presented at
trial; the disputed issues are decided by a judge or jury, from whose
decision there are avenues for appellate review. Biit in the realm of

planning; the law of the client’s future is more often’ decided by the
ore the client is committed to a course of action
through enactment /6} a;policy or execution of a contract; the decisiors
may be irrevocable/ Policies can be changed, but this will be to no aviil
if third partieShixe acted pursuant or contrary to them. Contracts can

‘be amended; buy not ulaterally. A collective bargaining contract-

lives on forever- T o
~ Given the importance of the legal planning process, what are its
techniques? From the lawyer's point of view, the first will be to per-
form, with one important dffference, essentially the same task of legal
analysis as would be -performed in a curative situation; whick is to
discover what substantive legal rules bear on the client’s purpose, i.e.,
what f law; yield what results? The important dif-

ference is that the facts have not yet happened, and the task is to
create; in the present, those facts in the future that will produce legai
results consisterit with the outcome desired by the client. The lawyer

accomplishes thisiby creating institutional and transactional structures,

_— -
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drafting dpcuments, and influencing client behavior, according to a
plan devised in cooperation with the client .and measured atd revised

against the client’s capabilities and other interésts: The entire matter is

L R ‘ thought through from beginning to end, considering what events might
\ - o _ . possibly affect the ultimate purpose, and the plan Is accommodated to

N el 0 " ~these possibilities so as to leave the purpose unimpaired. Consideration
o T - ” i also given to future stages of the client’s own conduct once the im-

IR mediate purpose is irit;compliishf:q;;ggd proyision.is made, to "thé,_ék’téijt
< S - possible or foresceable, for the contingencies that may bé preserited.
v o T - Then the plan is'reviewed for cffectiveness' as it unfolds; either when
predetermined decision points arrive or when unforeseen events occur. -
. A Finally, preventive law includes the separate technique of the “legal
IR checkup” or “legal audit.” The clientshould not necessarily be charged
’ S - with all of the responsibility for recognizing specific problems or pur-
| ‘ ‘eses that call for the sort of preventive analysis we have been describ-
: inig. To quote a medical analogy from professors Browi and Dauer:
< _ [M]ost people tan recognize a broken arm. Few can _monitor'
. . their Serum triglycerides and many don't_even know'that they
: . ‘should: It is thérefore the profession’s obligation to' suggest, to
. ~ make available, and to analyze the lab work on some peripdic’
- basis. A checkup is a regular part of preventive professional care;
the utility of professional service is not limited to treating the clierit
who arrives; fortuitiously, wigh a broken arm.® ]

With regard to both individuals and 6igéhizii\?if(jhs, the concept of
preventive law includes as an important element the checkup or legal
audit: in which the client's legal facts are ascertained and analvzed for

legal problems; and appropriate legal measures are applied: -

Even though the main thrust of, preventive taw is to avoid litigation;
there are also preventive techniques that can be u;iliged once a lawsuit
is filed both to control litigation- costs and to achieve desired results.
The overall pbjective in each case is to determine the best.economics in
dollars and time to achieve the desired result, which-again calls for

frank.and friendly cooperation and communication;between lawyer
and client and a thorough and candid analysis of the client’s purposes.

What overall value in dollars, if any; can be placed on the case? Can a
litigation budget be worked out? Can lawyer and client agree in ad-
varnee on the amoutit and type of discovery to be conducted?, Are there
techniological resources in the client’s office that can benefit the
lawyer's preparation for trial and vice-versa? What about investigation

-
.

of facts and gathering of docurfientary evidence, and the preparation -

6. 1d; Part'3 at 5.
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of withcsses? IF the litigation has major systemwide implications, as in
thewcase of a desegregation suit, should some form of lawyer-client task

) # . organization be fashioned to provide stability, consistency; and con-

- ' tinuity of effort? A lawsuit may begin under one set of assumptions and
purposes, but be subject to entirely different ones by the time it reaches

final judgment several years later, gwing to the different composition

: of its board of trustees or édiﬁiﬁigﬁ%{ibﬁ; What protocols between

_lawyer and client would provide a history of their communications as a
N point of reference for_evaluating and accommodating shifts in the
clienit’s attifide toward the case? All of these questfons suggest that a
preventive law approach need not be abandoned upon the filing of a
lawsuit, but may instead be profitably employed to curb. costs, prepare
effectively for trial, ‘and maintain a consistent overall perspective on
litigated cases.” . o -
Given the manifold advantages of legal planning; we might well ask

- why_ there has not been a more comprehiensive and disciplined up-
proach to,preventive law in the field of school law. This does not mias

to imply that preventive law has not been one of NOLPE's concerns up

to now; nor, that preventive law is not being practiced '\;}iiﬁiﬁ the

NOLPE membership. Indeed, all of the NOLPE publicgtions are _

preventive devices in the sense that they help identify the legal rules
that. govern the planning process, and many of them are overtly
preventive in approach.® And surely there are those of our membership

who regularly and purposefully practice preventive law. Still, preven-

tive law has not reached the level of sophistication ini the school law

-practice that it has in areas of the law that have lended themselves

more readily to transactional planning, such as busjness and commer- .

cial law, wills and estates, property and trusts, and state and federal
. »i .taxatiop, - '

" schovl practice is a relatively new area of the law; in which settled legsl
rules have not yet emerged. Riiles of law are employed in the planming
process in order to know, with aegiven purpose in mind, what facts

sistent with that purpose. This process is less precise, and therefore less

fruitful, where the legal rules themselves are unsettled. But then we

* - . mustask, in how many areas of the school practice are the rules reall
“unsettled anymore? Certainly not in the matter of ¢ protess for
= — 2

.7 See generally( M. Haring, Pérspectives on Litigation Cost Gontrol, 55 N.Y. St.B.].
6 (May 1983). - S - T
8. E.g.. K. Frels & T.. Cooper; /& DOEUMENTATION SYSTEM FOR TEACHER IMPROVE.

' LEGAL Issues AND RECOMMENDED PoLicY (NOLPE Monoggaph 1980). N

‘ {

- MENT O TERMINATION (NOLPE Mino-Mgnograph 1982);,R. Phay, REDUCATION IN FORCE:

-
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t(-.lch(-rs and stu(l(:nt\ The rules there have bccn clvur for years. And
what of the many trnmactmns in which a school system or c(luumonal
institution stands in mséritmlly the same shoes as any other Wisitiess
client, as in the purchase or sale of real property. or the defense of a
vehicle accident claim? It would appear that preventive law. concepts

would have greit and lmmcdlate utility in_many arcas of the school
prxictibe if only we would pause, think, and utilize theni.

The thought of pausing and thmkmg, lowever, suggests another
freason why preventive law has_not received more emnphasis in school
settings. Most schools and school s systems; at all levels; are publig agen-
ciesswhose limited fiscal and- le;;al resources have tended by design or
- by default to be absorbed by crises, sugh as litigation, administrative . -

hearmg\ federal complmnce reviews, telephone calls from anxious ad-

ministrators with ‘on-site problems, and the press of routine school

business having legal implications: But perhaps the time'has coime to

pausc and think through what advantages can be gained in allocating
soirie portion of our resources Spemhcally to a preyentive law program;
Ccrtamly we are i an age in which growing distrust of governmen-
tal authority generally is leading to increasing legalization of the rela-
uomhnpe among administrators, teachmg faculty, students, parents,,
and taxpayers. What has emerged is an emphasis on legal process as a
. means of achlevmg accountability for public decisions. %n the schools;
that once mlght have been resolved inifori ally on the basis of
ration and mutaal trust; are now subject to cotirt-like procedures

and lr-g!ggﬁ(rireslgned to curb the diScretion of school officials fo make

autonomous decisions. The educational coi‘h’mun’ity has not bepn
unresponsive to these trends. School administrators, mth}an eye

. toward reinforcing their version of facts; have become more meNeulous

and circumspeet ingheir own pmu.dlirvx and record keeping;: Informal
decisionmaking has tended to become decentralized as school ad- v
ministrators, with-af eye toward ‘e ucapmg personal lldblllt) consalt
mnrc(rcqucntl) with parerits; teachers, lawyers; and governing boards
in order to spread responmbnhty and “institutionalize™ their decisions:

D;usnom arc more often delegated to the parents or students
themselves, in the form of signed authorizations for partlcu]ar pro-

grams; activities, or admlmstratlve actions. Hearings are routmg‘zof—i

fered and held. ’I‘he language of court decisions more often appears in

written n communications and ofhcnal records.® In an instinctive sort of

way, many school prople ‘and- their lawyers are practicing a form of
preventive law already. —~ .

.9 See M.. Yadof; Legaliﬁlfon o] Dltpule Re.soluhon Di:lm:l of Authority, "arrld
Organizationial. Theory: Implementing Due Process for Students ln the Public Schools.
Wis L. Rev. 891 {1981), w

K3
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_ Bat in our concern with whether a “case” s “winnable” and not .

6] -
perhaps the laga
Gilmore has said:\

hether the best interest of the school, student; or employee. is served, «
alization of our schools has gone too.far. As Grant

13
g

~ Law reflectf but in no sense determines the moral worth of a

- suciety. The {values of a reasonably just society will reflect
themselves in k reasonably just law. The better the society. the less
law there will be; In Fleaven there will be 1o law, and the lion will

- lie down with the lamb. The values of an unjast society will reflact
themselves in an unjiist law. The worse the society the more law

. there will be. In Hell there will be nothing but law and due pro. *=

“cess will be meticulously observed. 10 o

Or as Professor Yudof has asked, are we now excessively C()mnjrirttgld to"a

formalism in which procediire is deified at ihé,éiﬁéiiké(rifédixcati()n‘?"'i

Preventive law; in whichave predict not only what courts‘and other

tribunals are likely to do; but also how people are likely to feel injured,;
and how they will behave, may, affordwlrlrsﬁrzri”'{ijgﬁhs' of extricating
ourselvés from these complexities. The possibilitiestexceed by far the

points. - o - - .
- Certainly in those areas of the sctivol practice where the educational
‘entity {s engaged inpurely proprietary transactions the principles é’/\
preventive law can be immediately put to good use: Forexample; there™

is much to be concerned about in purchasing compauter systems. Has the

scope of this chapter, but here are a few jdeas to provide some startinig
I ! B 7 . p ; g

specifications? Can a portion of the purchase price be withheld pending

installation and acceptance? Does the contrict contain an objective test

by which the acceptability of the system can be judged? Is there a “drop :-

dead” date upon which the purchaser can walk away from the trans-

_action if the vendor has not been able to make the system work? Who

bears the risk of loss of the equipment and software prior to acceptance

by the purchaser? What warranties are offered, and are they adequate?

These, and other questiors relating to maintenance, training and soft-

ware support; software updates;, remedies for vendor's failure to per-

form, assignability of the contract; and other things are all matters that

have important operational consequeices once the contract is in place,
and they are matters which! in today’s competitive computer market,

are subject to negotiation with computer manufacturers, consultants;

and retailers.'* This is, of coursé, but one example of the many sorts

10. G. GILMORE. THE ACES ORAMERICAN LAW 111 (1977). : -4
11:_M: Yudof, supra n.9, gigfsi :

. 127 See, G. Kruger, Representing the Purchaserof a Compiter System: A Checklist of
Major Contract Issues, 1 PREVENTIVE LAw REP No. 3 at 4 (Jan. 1983). :

-
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of lr.nnqnctmns in Whl(.h mnducntmnal lneutution is in muth thc same

pmmon as any_ othcr buslnu;s cllcnt and in Whlch prcventlvc legal
’

planni o
Buft (.ducatio'n'al insutuuons are, in the grcat ma]onty of instances;

alsy state, or local governmental bodies, 'and much of their collective

.md |nle1dual conduct results from the lmplementation of policies : and

thmugh preventlvc legal planning: A preycntxve legal analysis directed '
iPiiew educational programs or activities might first ask whether the
proposed policy will cause injury: To whom? How? Will the injury, if

iy, be educatiomal? Occupational? Psychological? Is there the pro-

spect of bodily harm? Will there be disproportionate effects among

protected minority grOupk? What procedures and lines of cofthunica-

tion will yield good answers to these questnongs? Once information of
this sort has been gathered; it can be évaluated from the legal stand-
point and the policy issues thus raised debated and resolved. The line
hctwccn policy options. and legal requirements can be clanfled and

dmcndments 13 K

eve Lry aspecho,f a school s cducatlonal functlonlng They constitute the
organic law of the institution, and touch upan practically every ared in
which legal challenge or litigation is likely.-A-strong preventive law ap-
proach to policymaking therefore does much to create the future fac-

tual fraimework in which legal disputes will arise and be resolved,
wheéther the subject be employment relations, qtudcntdncqﬂme racial
discrimination, handumppcd children, testing and evaluation; or even

the lévy and collection ‘of school taxes.
E (lucatmndl institutions are also comp()scd of pu)pl(*\\ho are or_may
be thc clients of lawyers, and I would suggest as a’ mdjor area for

scrutiny the lawyer-client relationship itself. Nothingis more essential

to the success of a preventive law program than candﬁ complete; and
ror and ol ‘

timely communication between lawyer and client.

F()r lawyers, this means re-examining some old aeeumptlone Everyv

voung lawyer learns; or thinks he or she learns; early in the pracuce of

law that clients do not want to' pay their hard earned mgpey to a
lawyer who tells them they are wrong or misguided. Everybod¥ knows-
that .clients pay lawyers not only to tell themgthey are right, but te
prove they are right. This is a difficult feeling M dislodge, particularly
when so many clients regularly.seinforce it. Biit dlslodge it we must.

See. M. McClung Preventive Law and Public EducaﬂomxA Proposal 10].L& Epuc.
' ’ -r
r
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rf we as lawyers are to serve those school administrators and other

cllents more often the ) young, brrght ones; who come to us not with -

lawsuits, hearings, and other crises; but with | purposes; objectives; and
plans. We will have to be more scholarly in our research; more careful

and dellberate in our legal reasonmg, more c:rcumspect in our view of

venture into the realr Talegal decrsronmakmg Can we devclop ’
chccklrsts and procedures for determmlng the legal health of our

the mainstream and dam it Gp. l Somc sxtuatlons brought to us bx a
client will not be amendablc to legal anal\ Sis, and on those occasions

let us have the good grace to sayv so.
For clients; good communication miay call for a reassessment of thc

way in which lawyers are viewed. Thcrc are at least two ways of look-
ing at laW\ers that will do much to wreck a prevcntlve law program -

bcforc 1t gets ¢ started ¥

whom an' opmron is sought Clients who take thls approach l'requent-
ly provide only the facts that seem important to them; and all too often -

the concern is'simply to-Bolster with a lawyer's opinion a course of ac-

tion already decided upon or a position already taken For some
clients; one lawyer isn’t enough, and they will call four or five for a

sampling of opinion on their problem. Unless the relationship is a con-

tinuing one with considerable ‘contextual knowledge on the part of

both lawyer and client; those* qurckle opinions over the telephone are

worthy exactly the pittance usually paid for them. Another unfor-

tunate consequence of viewing the lawyer as a techmcran is the teniden-

cy to brfurcate a problem into "the educational part” and “the legal

part;” as if the one can be accompllshed mdependently of the other.

This leads to poor communrcatron about purposes and objectives and a
lrmrted view of alternrﬁ ves,

' The other view of lawyers that seems to prevail in some quarters of
the educational communrty is that of the “miracle worker.” For these

“ “clients the law is a delphic mystery, to be invoked with incantations

and magrc ll one nceds is blmd farth in one s chosen course of actron

13
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A good 'pr'eventrve law - .ip”p’ri)'.i'ch mstead calls for jnvolving the

lawier regularly in the operations of the school district; college or

university, teacher's union, advocacy group; or other institutional

client. Choose a lawyer ‘carefully; give the relatronshrp time to

develop, and don’t wait until the summons drrives to do it. Be less im-

mediately concerned with actions and positions; and more deliberately
concerned with basic purposes and objectives. Understand, when the
lawver probes motives; bares secrets, and exposes weaknesses, that it is
far better to suffer such indignities dt the hands of one’s owrr lawyer in
the privacy of the office than-at the hands of someone else’s lawyer in

the public glare of the witness stand: Recognize that the closer ]awyer

and client can come to grips with basic purposes, the more riumerous

the planning options will be; and the more likely a legally defensible

and cost-effective plan of action ‘will emerge And realize the truth of .

the familiar oil commiercial on FV: “You can pay us now, or you
can pay us liter.”

And what of our professors who in the sehoo] law c]assrooms. teach

mndl admrmstrators? Bofi in law sehools and in g’raduate educatnon

programs, there is often pverwhelming emphasis on the case method
for teaching school ]aw——thc reading and interpretation of appellate

jiidicial opinions: Thrs is, of course; an important element of any school

liw course: But any giv en appe]]ate opinion represents ()n]y the tipof a
l.“‘LC 1ccl)er;., of effort by lawvers and clients. Far more cases are tried
at Uie district court level than are appealed, and far,more still are filed

than are tned and one \u)u]d cortam]\ infer that even more never find
theiv way out of a lawyer's office. Law#érs and clients spend far more
of their working mome mts inter: i(tmg with one¢ another than thes” do
litigating disputes. Yet very little in the typical school law cotirse ad-
dresses how people go about being clients or being lawyvers, whit their
cxpectations of each other should be, and how they sh()u]d £o dl)()ut
communicating with one another. Lawyers often find, in dealing with
school administrators, that.they are at the intersection of two drffcrcnt
ahiverses. Whether plaintiff or defendant, lawyvers and educators have
inherently different: ways of thinking about casess whrch can have
disasterous implications ini the law office, or worse yet on the witness

stand as the lawyer on one.track wirily asks questions and the client or :

witniess educator on another track warlly ventures answers. l’erhaps
thc school law curriculum can be the place where each learns more

about the way the othier thinks and operates:”
lcrh.xps also, there is room for ()rl;.,um] researcli on the forms

prevemlve ]c;_,a] analysis might take in particalar school law prof)]cm

areas: H()w does one design the girl's athletic program so as to

14
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accomplish the edjjbétibﬁél,gé:}ié_éndr yet minimize the risks of being

found in noncdmpliance with Title IX? Very little of our scholarly legal

literature is being written from an overtly preventive point of view,
Preventive law may be a subject, in" which NOLPE couid take -

advantage of the many disciplines and interests found among its~

membership by bringing many points of view to bear on issues of

common concern.
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