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Political sclentists, legal scholars, judges, attorneys and bthérégﬁEVé
o S ' . ;r"
long been interested in the impact of various methods of selecting judges.

‘Reduced to itsxfundamentai elements; the debate over how best to select the
judiciary has crystalized around the question of how most appropriitely to
balance judicial independence and accountability.l if anything, this debate has

been made even more keen 5éc56§é‘6f research suggesting that judicial elections

are frequently rather pitiful events plagued by iow turnout, ignorant .voters and
Inoiaihi Ciiao 2 : . RS
invisible candidates.® } A

” i .

Meanwhile, scholars of mass communication and government have -sought to
understaiid in a more theoretical s¥nse the nature of the interaction betweer

s

Journalists und governiment officials that resaits 1nrﬁews;3: Some, although
relatively little, of that work has focused on interactlon between journalists

and judicial sources:# Mich of the research has used an exchange model to
explain the nature of jburﬁaiiét:ééuféé‘féiéfiéﬁéﬁiﬁéﬁ_'fae idea 1s siﬁpiy that,
either conscibusiy_br uﬁC6ﬁséibﬁéi§{ a quid pro quo idéiitj shapes the refa—
tionships and éigﬁificéﬁtiy affects what does and does not emetge as news. A
central question becomes who needs whom mOSEts To the degree that the power

relationship favors journalists, the flow of information will be enhanced or at

least less subject to ébﬁ@ééé; manipulation; to the degree that it favors Sour— .
ces, the flow of information will be controlled or at least constricted or more
~vulnerable to sources' manipulation.
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whether judge so—and-so shall be retained in 6fficei and the réﬁéining 11 rely

exclusively on appolntment and reappointment without any elections.’ At least

‘theoretically, selectfon via competitive election highly values judicial accoun-
: . "3

tability to the public, while ﬁaﬁ:éléEtivé aatﬁaas place a higher premium on.

judictal independence. The use of noncompetitive retention elections after 1ni-

tial appointment: based on merit féilé é6ﬁéﬁﬁere between the éktreneﬁti\
But does method of selection really make a difference? Much of the

LIRS

extant research indicates that it may not. Several studies suggEQt that

grounk characteristics differ significantly from those of judges who are elécted

t:ompetitivei;y.ﬁ Further; there is 1itt1e evidence that;judges"personai

,charahteristics are related to their judicial decision% anyway.7 At*i?pts to

1ink seiection method with judges' decisional tendencies also have been le

than successfui.8

In part, these findings may be related to the fact that many elected .
judges are initially ’ap;séintédfg and, regardless of selection method, judgeships

are generally secure positions. Few incumbents are turned out of office and
nn#i N
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even in states with partisan or nonpartisan e1ections, judges oFten run
y \
- 4

\

about judiciai candidates’11

I -

Other scholars have asked whether nonlégal, environm&ntal or regional

differences among states aren't more important than selection method in
onderstanding the characterieticé and behavior of staéé jndgeé. The results are

somewhat difficult to synthesize and géneralize. Although it appears that cer-

. tain state demographic and economic characteristics mJy be correlated with

.

ascension to the bench of dramatically different types of peopi in different

.

stutes.!2  Indeed, when Jacob studied the characteristics of judges in states

. . o _ _ R . i e
in(diffcrent regions and using different selection methods; he concluded that it
is unlikely that state peculiarities, degree of urbanism or party competition

make much difference.l3 éomparing éiéctéd and appointed trial 3Gagéé in one
state, ﬁuhoie obtaimed results somewhat more ambiguous than Jacob's. ﬁithoﬁéh

I

he found some regional differences among judges, he also found that the overa11

'demographic;eimiiarity of 3ud es pe rsisted even after controlling for region;14
]

geographic region appeared to be a more important variable than 551iéiéai
o ’ ] : - o ~
culture, but- that region and selection method overlapped so much that it was

difficult to determine which might be the more iéﬁortant var:table*15

P
Gibson considered slightly different environmental variables in a study'

-

of the éEnténcing behavior of judges in Iowa state courts: tfter finding:sup—

-~

e




port for a hypothesis that judges' behavior would be related to their percep-

tions of the nionlegal attriﬁut6§ of the ceunties in which they presided; he

———

fejeéti6n.16 Although Gibson was not directly studying the impact of various
methods of; jﬁaiciéi ééiéttibni bne might logically speculate that more judges
must inheféﬁgiy fear electoral réjeccibn in stdtes that force them regularly to
face voters than in states theg do not. ' .
The research whith has thus far attempted to study the impact of methods
6?739 iclal selection on therbehavior of trial court judges: has relied heavily
6ﬁ‘§éﬁiéﬁéiﬁg behavior as the crucial dependent variable. ' In essence, this

1

tifndy Suggests that another dependent variable worth examining may be judgesf

communycation behavior. If we reduce judicial selection methbde to a dichotomy

—- methods which require elections and methods which do not -- logic suggests
that jaagéé who must face voters ahould be more cognizant of a need to
communicate with the public than judges who never need face voters: Since the
néﬁié are a prime source of public information about the judiciary, differences
. r . : .

in judges' communication behavior ought to be manifest in their c?mmuniéaéiaﬁ'
relationships with journalists @nd the news media:l7 and in fact; a study of
interaction between jéﬁgnéliété En& JGAieiéi ébnrceé in ﬁinneeéﬁe led Sfeéﬁééi

.

to speculate that’some of the differences among sources' behavior might -be a
function of their elected or nonelected status.l®. <

ﬁaiaing the focus to jﬁ&géé only, then, one téétéﬁie hypathégig 9

‘ ,
nalists than judgee who mever need face elections. This, of course; would

A

. . : _ 6 <



1
w
¥

’

tion states the relative power of judicial reporters will be enhanced while that

of judges ﬁuii be diminished.

_ A second-hypothesis relates to the reasons for which judges might

cooperate wjth journalists. Assuming that publicity is an .exchahge commodity;”

expect that judges who must face elections are more likely to cite publicity-

oriented reasons for cooperation with journalists than are judges who never face

elections. Because elected judges -arguably are more directly accountable to the

public; these publicity reasons may be either rather narrow and personal, or

broader and public-oriented. Again, such a finding would suggest that to the

" degree that judges “need” journalists more in elective states; the power of

" Journalists im the exchange ought to be enhanced.

tl

Finally, if elected judges are mogye oriented toward communication W{th
the public, it would be logical to expect them to be quite interested in what
the news media report about the judiclary. Therefore, H'Eﬁifd'hypofhesis is

g ‘ Lol

~ that judges who must face elections will be more likely to attend to media

{ . .
coverage of the courts than judges who never face elections. 4And this, too, -

would enhance the relative power of journalists in exchange interaction with '

-

< : METHOD | ~

Four years ago, Drechsel surveyed state trial court judges ia ﬁiﬁﬁe?ﬁfé;

obtaining data on their cooperation with newspaper réporters, thelr. reasons for

. g 4

;



?ooperating, and their newspaper use. Two—thirds of the state 8 20? judges W

. responded. Minnesota judges are elected on a nonpartisan %aiibt“19 Drechsel 2

courts are acc?ssible to the most reporters; probsbly the most perSonally fami-

liar to the pnblic, and she most covered by the media: Further§ newspaper are

~

more likely than broadcasters to have reporters routinely covering the :

, 3udiciary.20 .}2 - . . i_
J : ‘ )

In 1983, an opport‘nity arose to administer the same ' survey instrument to

s‘.

governor, confirmed by the legislature and ,never face voters. 21 The question—
' naires were aaﬁm}istéréa during a guagéé' ;;6{'1&&5613; and responses-were dbtained

from 78 percent (97) of the state's 125 trial court judges. State court; admi-

nistrators conditioned scholariy publication of the resuits on the researcher's .
5

promise not to name the state.22 pearson product—moment coefficients were com-

puted to help examine the relationship between iﬁé variables.

\ig;; - RESULTS :

- Table 1 indicates that the first hypothesis —-- that judges in the elec—

-

“  tive state are the more likely to copperdte with journalists —- finds strong

i . .support. Far more elective than appointive judges will provide all types,of

: aaaiétanee to journalists. _ The_same difference is reflected in the judges

K newspaper reporter with unsolicitéd informagion or expianation. Seventeén;per—
b

8
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cent of the elecE;ve judges but ‘only 2 percent of the appointive judges said

p <:0002) ., Clearly, judges i& the electivekﬁystem ap

. v} e

they had (r-.24

4nore willing than judgEs in the appointive system to make themselvesaacCessibte

and to cooperate with Uournalists. Such findings, of coutéé; are consistént )
l < : t

t:tat t.he judges in the ele'ctive syé tem are more ﬁilling tO‘explain ‘themselves
: K

N

B . i - ‘ . ‘  J
: (INSERT.TABLE 1 ABOUT HERE) '

& ' o T : o . . =
The second hypothesis -~ that judges in elective systems are the more
likely to cite publicity: reasons for coopératibﬁ ﬁitb journalists == .also finds

‘strong support, as fabié 2 shows. The data also indicate a distinction between

at. least ééémingly more oriented toward concern for the public interest and the

. *

judicia ry as an institution.l-Very few appointive judges appear concerned_about

~ -

the impact of publicity on them personally. Notably more.appear concerned over

bwilding public support’for judicial decisions and responding to a puffﬂq;“ ght

cooperating with journalists. And the electf%e judges are also more'likely théan

,»‘

# .

(INSERT TABLE 2 ABOUT HERE) " . .

113 course, in fairnéss it must be conceded that in absolute terms; rela-

tively few judges 1n ‘either system ‘seem attuned to cooperatiqg for selfish pubii-.
j" . P %% ‘ : ‘ . ‘ :

&
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' ' TABLE 1
A .
_Percentage of Judges Who Have Provided

or Would Provide Various Types of Assistance to Reporters

: o Judges

’
v
4

. o Elective Appointive
Typé of Assistance . . System © System / r
\* ) B /

;

- o o A , I < -
Factual information about a case 762 ) T 302 46
i - : (127)8 o (2‘5)

1

Explanation of legal technicalities, legal 95 59 s
 language or the judicial procesd itself (94) : '
) : . : .
Judge's opinion about some aspect ofsy
a case or spdculation ab"oii;; its oytcome

Help deciding whether a case will be
worth -coverage .

- Explanation of something judge has done
in handling a particular case

fielp confirming accuracy of something
 reporter has writteh or is writing

LI

" An interview for-a judicial story, bt
~ related to coveragé of a ﬁart/”ulaﬂ case (129) S (92)

_ . . .// _
Access\to and/or copying of céurt records 89 5
o S . (130) - 9

*  Nothing in partfcular; just & chat . < © 93

. -

”~
-
N
-
NR
L J
L]
~
Iy
NN
N | .

-

SN S N men T T \
. 8Number ;; parentheses indicatges "n"; unless otherwise noted, differences \\\ )
"e . between splection methods are significant at the .0001 level. s T

P . ?

i e
by <.05d

e 7 ’ s ' .;_ . .




| ar |  TABLE 2 {
. I IR B ‘
- : -
Petcentage of Jg@ges Vho Rave CQUperated or Would Cocpetate
with Report:ers for Various Reasons B
L ~V Judges
_ - N . | Elective ~ Appaintive - o
Reason for Cooperating ' k Systen System ' “r”
It can be satisfying to see one"s name \ C R ,,
in the newspaper 182 128 .27
- _ , B o o ) 7 > ' N
Good i'ieﬁép'iigéi' reparting can build publiec o / S P
supﬁbrt for-judicial decysions : 84 o 54 1
Publicit:y 15 import:ant: s & pubuc official 25 2 ©.32
d The people have a tight to know 80 - 46 . .35 .
Judge welcomes chance to explain his/her , ,, , :
actions or other court action 53 : i12 o N 42
Through preéss; members of bar and bench , - o $
can find out what judge 1s doing 17 3 j }22
Reporter is competent*and xnowledgeabié 48 ‘ 26 . .62 .
Féitiy or not; réporter or ne;spaper may 7 Iz 7
v ‘be uncooperative, critical or } - :
37 , hostile if judge doesn't cooperate . 16 ,’8" , .12
i .
~Ré§6ttét may fééiﬁ?ééété‘éﬁd ﬁ?b?idé jﬁdéé i o .
. with useful or interesting information . 6 0 .16
. ‘ s : -
iJﬁdgé wants to avoild errors in stories 84 34 .51
f | “n=132 =97
o 0 < .
apifferences are significant at the .001 level except as noted.
) BS < .05. : ’ ’ ~";: :
<p < .01. an
- - : 7 L' i 1
5. . .
N ‘ - 11 .




. Judges' Use of Newspapers' Court Coverage

o ) ; v

Elective - Appointive ;-

Use ’/f// : ~ _ ' ! ' .System . ' .System

Use

. not at all .. 30% o 53%
For useful information gome 61 42
about judicial action A St - R

great deal .9 : .58

] , not at all 13 E . 20
As indicater of ' . some 68 67
courts' 1image . » _ B
' great deal 19 o 13b =

- . .

ar = -122, ’&i :001 (elective "n" = 135; appointive "n" = 94):

Al

Br = -:12, p'< :05 (elective "p" = 134; appointive “n” = 93):
f N ’ T . -

]

o

Kig







city reasons: This éhéﬁid be not surprising; since judgeships are generally
such secure pééiiiéﬁé; Nevertheless, even in terms of the more selfish

interests; judges in the two systems differ significantlys
The third hypothesis suggested that judges who must face elections will

be the more likely to attend to media coverage of coufts. And it, too, finds

62 percent of the appointive system judges said they generally read newspaper

thry cases they handle (rs;ﬁé, p <.0001).  In cases involving
jurigs; 91 percentf of the elective but 70 percent of the appointive judges
A’generaiiy read newspaper accounts (r=.27, p <.0001). The two sets of judges
‘also differed significaﬁtiy when asked to ﬁhat.degreé they redied on newspapers
‘for useful information about judicial action, as Table 3 indicates. fﬁé elec—
tive system jﬁdgeé are éignificanci§ more likely to make such use.of the media:

N

the expected direction. -
(INSERT TABLE 3 ABOUT HERE)

6i§eg such findings, it may be understandable why fewer of the appbiﬁtive
judges (81 perceit) thaﬁ‘eiégtiQe judges (95 percent) reported having ever been

»

contacted by a newspaper reporter (r=.21, p <.001). Although it may be risky to
speciulate on which 18 cause and which 18 effect, one reasonable interpretation

might be that the general unwillingness of the appolntive judges to cooperate

discoirages some journalists. Such an interpretation may also be consistent




b
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courtroom more frequently than the elective judges.23 Perhaps reporters in the

»

appointive System are forced to rely more on observation to gather information

than reporters in the elective syStem.

-

Finallyi it should not be surprising that more of the eiective thd%

appointive judQEQ reported_having openly disagreed with.a reporter or editor

about the way some court aetion had been covered. Nearly 70 percent of the

appointive system quges said tney had never had eueh open disagreement; com~
- pared to only 38 percent of the elective system judges (r= —:21, p <:0001).
‘Logically, if publicity 18 more iﬁportant to an elected judge than to an ;

coverage and defend and protect himself or herself from the harm of misleading
coverage: Oun the other hand; the elective judges reported noticing errors in
fewer stories than the appointive 5uag;g; Fifty-three percent of the elective
but only 42 percent of the appointive judges reported noticing factual errors in
fewer than one-fourth of all stories about cases they handled. Conversely, 22

; { :

percent of the appointive versus 15 percent of the elective judges reported

R

noticing errors in three-fourths or more of all stories. Although at first this

finding might seem unexpected, 1c may simply emphasize elective judges sen-—
sitivity to publicity. That 15, the elective judges are far more likely than

appointive judges to let reporters and editors know they are unhappy with

\
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-

Several scholars of judicial selection have suggested that electing
judges doesn't necessarily infrease thelr ééé6ﬁ£§é§iiit§; and that ééﬁﬁéfti§§ﬁ

éiééti6ﬁ£ﬁiigﬁt even fé&ﬁéé.ééik:ﬁtéﬁiiify.za “Elections and direct channels of

participation,” Jacob has written, "do not normally serve as feedback devices in
the judiclary."25 This study; however; suggests that,such conclusions may be

overdrawn or at least that a slightly different approach to the concept of

accountability may be in order. Jacob may be correct in his conclusion that

judicial elections do not normally serve as feedbaek mechanisms; at least in any

direct manner. But providing feedback may be only .part of the accountability

L e W
function of judictal ie%§t0n8.26 Whether judges virtually always win re-

éloction may simply be beside the point: So may the ignorance of many voters.
What may matter 66ég-i§ the symboilic value of Knowing that at regular intervals
one must face the voterss ) L

Consequently, the real value of judicial elections may be that they lead

- - - - — [ — — — o o - — - — [ [P —— _— — 7,,\7,,,, P —— - — —
to seek some gort of communication link with the public. This sort of

tation no longer is contingent upon highly informed, knowledgeablq, active mass

publics,” Gibson has noted: “Rather it is the motivation of the representative
. i
that is the key to the process."2’ Electoral accountability may well provide a

significant portion of that motivation:28

If electoral accountability does lead judges to be more communication-
’ < » ~N7T

conscious, we are nevertheless led back to the more philosophicatl quespion of

‘ e 15
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whether such a result is desirable: ‘Regardless of where one's values lie; this
study may at least suggest that the greunds on which debate may be waged can
fruitfully be broadened: 'That is; ‘even if the 1inks between judicial selection
, and the eharacteristics of individual judges and jddi&i&i Béﬁé%ié? are
questionable, we can now ponder a different question: tﬁe relationship between
judicial selection methods and judges' communication behavior. Wéiﬁéi have an
important new dependent variable to address.

This étuayaaléb has implications for scholarship on jédEﬁéiiéE—é&ﬁEéé

modity would seem tq;be devaliued even further in appotntive judictal systems

with one result being that the flow of informstion from at least one ilmportant

group of sources is further cbnstricted.f This constriction could well lead
\

journalists to,seek out more accessible,_cbeperative and potentially biased

- .

&

sources in the judicial system. Thus, the problem of less than ideal flow of

information from the judicial branch becomes circular -- a source is uncoopera-

tive, therefove journalists begin to avoid that source and thus the source
becones yet more isolated. Although it is impossible to know whether éﬁ; given
ﬁtbﬁiéﬁ really begins with a source or with a journalist, the result is the
same. And the likelihood of such prbbiems would seem to be exacerbated if an

appointive system of selecting judges is 1in fact u strong disincentive for those
offilcials even to try csbperating with the media.

o
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Second, the resuits cag: be interpreted as support for the general

exchange model of understanding journatist-source inferaction: 4s one would

s

expect;’ appotntive judges, who valued publicity less, were also less likely to

,,,,,,,,, -7
cooperate with journalists. And this may have been precisely why the respo*se
aiso indieated that some jburnalists -~ apparently without much pbwer in the

r

relationship -- avoid direct contact with judgee:; Conversely, elective judges,
who valued publicity more, were aisc more iike%x to cooperate. ’
Finally, the iini&ations‘nf the study must be addreseed; Is it possible,
for example, that a major va;iebfe other than method of selection iélreéﬁbnéibié‘
for the differencee between states? Could it”be cultural ‘political or economic
.
differences, not judicial selection, that are(crucial? Admittedly, the two sta-
tes are not a'perfectly metched pair, and cerrainly/it is possible that at least
some of the variance can be explained by other factbré;i-furiher,lthe present |
study is in essence a conpariebn of two case etudiéei 'ﬁerhapé the most reaso-

) 3

any case, the results of this etﬁdy mnft be considered within this pbééible
limitations. ' .
Likewise —- a8 in most of the other studies of judicial selection =- the
assumption 1s that selection method 18 correlated with accountability.. It is |
possible that sich is not the case, and futire work ought tb.try_ﬁbre;dirécti9‘
to measutre this variable. Perhaps accountability is more appropriately tréétéd

as an attribute of individual judges than of the system. However, we might

kY
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then expect to see this attribute somewhat randomly distributed. among judges,
’ . ed-;

SUMMARY ,

-

This study has compared the communication behavior of trial court judges i
who face ‘elections with the communication behavior of those who do not. As

A\ - - - -
hypothesized, the judges in the state using judicial electitns wers more likely

to cooperate with journalists than judges in the state without ‘judicial elec-

tions; Ehe elected judges were more likely to cooperate for publicity reasons;
and the;'\“vfgere ;ﬂso more l¥kely to read news media coverage of ébﬁiﬁté-bihééé
aifferences\may be eggiaiﬁga by the iﬁééﬁfiié'éiéété} judges seem iﬁééréﬁtiy
to have to seek communication links with the public.

e

#onee
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lThe literature has become voluminous. For an indicatidn of the leading stu-
dies, see the references in the following footnotes.

s -

2_§_es_footnotes 10-11“below. '
_ 1
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1963); Dan D. Nimmo, Weﬁégéthériﬁg in Washington (Néﬁ”Yorﬁiv Atherton; 1964).

See éeﬁerally, Jay G. Blumler and ‘Michael Gurevitch, "Politicians and tﬁé ﬁreééi

,,,,,,,

‘Handbook of‘Political,Communication (Beverly Hills: Sage; 1981), pPP- 467 93.

#Robert E. Drechsel, News ¢ Making in the Trial Courts (New' York: Longman; 1983);
David L. Grey,; The Supreme|Court apd the News Media (Evanston: Northwestern
University Press; 1968); F{ Dennis Hale; "How Reporters and Justices View
gSVéfagé of a Stéte.ﬂﬁﬁeii#te Court ;" YJournalism Quarterly 52 (1975): 106-10.

Stérry Berkson; Scott Beller and Michele ’rigéléi Judicial Selection in the
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Society,; 1981),; pp. 25-30.

GSee, e.g.; Larry L. Berg, Justi - J. Green; John R. Schmidhauser and Ronald S.
Schneider, "The Consegquences of licial Reform: . A Comfigrative Analysis of the

" €atifornia and Iow Appellate Systems, Western Political Quarterly 28 (1975):
'263~80; Bradley C. Canon; "The Impact of Formal Selection Processes on the
Characteristics of Judges——Reconsidered - Law and Society Review 6 €1972):

579-93; Philip L. Duboils; "The Influence of.Selection System and Region on the:
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