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LETTER OF TRANSMITTAL

.8, House or REPRESENTATIVES,
Coararrrer ox Posr Orrter aAxp Civin SERVICE,
Serconmmrriee ox Civin SERVICE,
. Washington. D.C., October 28, 198.5.
Hon, Wnaasay DL Forn,
Chairman, Committee on Post Office and Civil Service, U.S, Haouse
of Representatives, Washington, 1).C.

Dear M. Cramsan : Enclosed herewith please find a report, pre-
pared by ) - staff of the Subcommittee on Civil Service, detailing the
efforts of the Director of the Offiee of Personnel Managenent to ex-
clude Planned Parenthcod from participation in the Combined Fed-
eral Campaign. The veport, written after extensive investigation and
numerous interviews, is an acenrate and straightforward account of

" an emotional nnd time-consuming conflict. The report was researched

and written by Andrea Nelson of the Subcommittee stafl.

As you know, the Subcommittee on Civil Service held in-depth hear-
ings on the Combined Federal Campaign in 1979 and has closely moni-
tored the charitalde solicitation efforts within the Federal government
s<ince that time. After a Federal judge forced the Office of Personnel
Management to restore Planned Parenthood to the Campaign Inst
month, I asked my staff to ather all the relevant information on this
issue. This report 1s the resnlt of that inquiry.

I beiieve a history of the dispute over the last three years between
the Otfice of Persornel Management and Planned Parenthood will be
of interest to onr colleagnes and the public. For this reason, I respect-
fully request publication of this study, and its appendices, as a Com-
mittee Print, .

With kind regards,

Sincerely,
Paruicta Scimopnrr, Chalirweomnan,

(1)
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STUDY OF EFFORT TO EXCLUDE PLANNED PARENT-
HOOD FROM PARTICIPATION IN COMBINED FEDERAL
CAMPAIGN

1. INTRODUCTION

The Combined Federal Campaign (CFC) is the annual charitable
fundraising drive conducted among federal employees-and military
per=onnel. It is the only authorized method for on-the-job solicitation
of federul employees, and was established in 1961 to prstect employees
and ageney managers from workplace disruptions due to frequent
solicitations for contributions by varions charitable agencies. The
payroll dednction system provides employees with a convenient chan-
nel for rontribufing to charitable orgamzations. Indeed. the typical
employee contribution niade through the use of payroll deduction
runs ahout three times as high as the typical cash contribntion.

Consolidation of the varions charitable solicitation campaigns with-
i the federal workplacee first oceurred with the promulgation of Fx-
centive Order No. 10728 by President Dwight D. Eisenhower on Sep-
tember 6, 1957, Under Exceutive Order No. 10927 issued by President
John F. Kennedy on March 18, 1961 operation of th: CFC was trans-
forred to the Civil Service Commission, now the Office of Personnel
Management. (OPM). The Director of CPM enjoys wide authority
to decide which charitalle organizations are allowed to participate
in the CFC. Federal workplace charitable solicitation efferts were
further regulated when President Ronald W. Reagan issued Execu-
tive Order 12353 on March 23, 1982, and Executive Ovder No. 12404
on February 10, 1983, '

As the vesult of a series of hearings held in 1979 by the Subcommit-
tee on Civil Serviee of the House Committee on Post Office and Civil
Service, chaired by Rep. Patricia Schroeder of Colorado, Office of
Personne! Management. Director Alan K. Campbell issued revised
guidelines for the CFC creating a new category for national domes-
tic voluntary organizations, and relaxing slightly the eligibility eri-
teria to permit broader participation. Controversy over which chari-
table organizations should be allowed to pa-ticipate in the CFC has
continued under the Reagan administratioi: and the appointment of
Dr. Donald .J. Devine as Director of the Office of Personnel Manage-
ment in Mareh 1981,

9. DeverLorymenT oF THE CoMBINED FrpERsL CAMPAIGN

Prior to 1979, participation in the CFC was limited to four volun-
tary gronps: (1) local United Ways or United Funds and member
ageneies: (2) the American Red Cross (where it was not a member
agency of the local United Way): (3) National Health Agercies,

(1)

s
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which incinded many health rescarch organizations; and (4) Inter-
national Service Agencies, including the USO, Project HOPE, anw
Planned Parenthood-World Population,

Since 1979, the CIFC has been the subject of intense controversy
generated by efforts to change the underlying Executive order, nu-
merous regulttory initiatives, and several nuajor lawsuits, Throughout
this period, the total amount of contributions solicited through the
CFC has increased every year. Total campaign receipts have grown
f:om $7.6 million in 1964 to approximately $101 inithon in 1982, ‘Fhe
dispute has been focused almost exclusively on aceess to the CFC and
tte mitlions of dollars contributed by federal employees, as nontradi-
tional and minority-oriented orgamizations sought the right to pa:-
ticipate in the campaign and O£M fought to keep them out.

As contvoversy over eligibility for participation increased, an
earlier controversy over the distribution of undesignated contribu-
tions receded into the hackground. ‘Fhe eclipse of this dispute occur-
red, in part, becanse distribution of undesignated contributions was
delegated to non-governmental entities (primarily Umted Ways) at
the loeal level and. in part. becanse additional encouragement was
previed to employees to designate theiv contributiens to specific
charitable orgunizations. Still. the issne of fair distribution of ~on-
tributions made to CFC. but not designated to a specitic recipient,
Hngevs in the background.

3. Abyisston oF Apvocacy ORGANIZATIONS

Concerned about allegation of coercion, restricted aceess, and in-
equitable distribution of undesignated funds, Rep. Schroeder chaired
hearings on the CFC in October 1979. Upon completion of the hear-
ings. a majority of members of the Civil Service Snbcommitiee wrote
to Dr. Alan K. Campbell, then Director of the Oflice of Personnel
Management. ficting jts findings and setting forth principles to guide
the future condnet of the campaign. In sum, the principles were that
the campaign should: (1) be run on the local level by rank and file
federal employees: (2) provide more information to potential con-
tributors about recipient groups; (8) contain clear and enforceable
restrictions against coercion: (1) be.opened up to permit participa-
tion by any group serving the needs of any deprived greup in society:
(5) no longer distribute undesignated contributions under the goal
accomplishnrent /Collar base formula: and (6) contain tighter fiscal
controls over the money collected. (See appendix 1.) Director Camp-
bell issued revised rules for the CFC in April 1980 that incorpozated
sonte of the Subconiniittee’s recommendations.

Tu spite of these revisions, participation in the CFC remained lim-
ited to charitable organizations “providing direct services to persouns
in the fields of health and welfare service.” (see the Mannal on Fund
Raising Within the Féderal Service for Voluntary Health and Wel-
fare Agencies, see. 5.21) thus excluding non-profit advocacy organiza-
tions snel as the NAACP Legal Defense and Edueation Fund. Tne.
(“Ine. Fund”™). The NAACP Tue. Fund challenged this limiration in
Federai court, asserting that this “direct cervices™” requirement was an
uncoustitutional infringement on its First Amendment right to engage
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i chavitable solicitation, U.S0 Distriet Conrt Jndee Gerbard Gesoll
agreed with the Tnes Fond and strnek down the =direet services™ ro-
quirement as nnconstitutionally vague, (NAACT Logald Defense and
Fweation Fund., e, v, ('1,//1/';/11//, S0 I Supp. Biga, DUDLCL 1981)
Jidge Gesell fonnd that participation in the CFC wasa First Amend-
went protected activity and that the covernment had failed to meet
the strict standards requisite to iiting sueh protected aetivity.

AsaresulCof the 1979 Subeoniittee hearving< and the YA 462 [ ne.,
Fiod Taw=nit, participation in the CFC was expanded in 1981 to 1n-
chide a host of non-profit advoeacy organizations. A nmmber of these
organizations then applied and participated in the 1981 and (982
catnpaigns in the “National Service Agencies™ eategory.,

Whether it was beenuse Dro Devine knew that several of these or-
ganizations advocated positions which differed from the Reagan ad--
ministration™ on the responsibility of the Federal Government to
provide basic jntman =erviees to the poor and members of minerity
groups=. ot because he thought that it would be inappropriate o allow
charitable funds to go (o “advocaey™ groups, Director Devine con-
cluded that charivable organizations which songht to achieve their
purpose of atding the poor and needy through influencing administra-
tive rulemaking, legislation, and litigation. did not belong in the CRC,

On October 22 1951 Dr. Devine submitted to the White Tlouse a
preposed new Executive order intended to lmit eligibility for par-
ticipation in the CFC to volnntary health and welfare organizations
that “actively condnet heatth and welfare programs and provide serv-
icex to individnals™ and to stop in its tracks the move to extend eligri-
bility to advocacy organizations. Seetion 3 of the proposed order was
drafted to exelude groups that spent even one percent of their income
on lobhying and other proscribed activities. Opposition to the pro-
posed order was <o intense that it was withdrawn, President Reagan
evidently decided not to make substantial changes in the operation of
the CFC and on Mareh 23, 1982, issued Exeentive Order No. 12353
which retiined the langnage *such national voluntary health and wel-
fare agencies and <uch other national vohintary agencies asx may be
appropriate” contained in President Kennedy's original order,

Undeterred by this teniporary =etback. Dr. Devine ixsned proposed
regulations implementing Exect ive Order No. 12355 on May 11, 1982,
These regmlations proposed major changes in the eligibility eriteria
for participation in the CFC and in the control over operations of
local campaigns, The propozed rules had an cligibitity requirement
that national organizations provide direet services to individuals in
all or most of the 50 state=. This would have exclnded nany national
minority organizations which service comnnmities through a broad,
social-ortented approach in contrast to the more traditional direct
serviees, The proposed rule wonkl not have allowed mdependent local
charities to participate in the campaign after one vear, requiring them
to afliliate with a local United Way or other federation or be excluded
from the CFC. Finally. the mile proposed tirning the planning. man-
agement, and administeative anthority for the eampaign over to a
“Principal Combined Fund Organization.” which in most cases would
be the foeal United Way, thereby barring the other major charity fed-
erations from participation in the distribution of undesignated funds.
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Public outery foreed Dr Devine to revise that ~ection of the pro-
posed rule vequiring direct serviee to individnalz in all or most of the
A0 statex, On Jaly 6. 1982, final regulutions were i=sued which allowed

virtually any organization cligible to receive tax deduetible contvibu-

tions under section 501 (¢) (3) of the Internal Revenue Code to partier-
pate in the CFC. The wider ehioiee of potent il heneficiarios was clearly
popular among federal employees heenuse the Fall 1982 CFC raised
7.5Cc more in contributions than the Fall 1951 campaign, despite a
nationwide recession wid rock-hotton morale within the workforee,
In spite of the campaign’s sucess in obtaining contributions to both
the traditional henlth and welfare charvities and the newer advocacy
organizations, Dr. Devine contmued to press for cest ricted participa-
tion. On Febraary 1o, 1983, President Reagan issued Executive Ovder

No. 12404 which eliminated the reference contained in previous orders

to “such other national voluntary ageneies as may be appropriate.”
The new order limited eligilility i two ways: (1) by hnposing @
direet- health or welfare service requirement: and (2) by precluding
the participation of advoeacy organizations 1m the campaign. The
order provided that. )

Ellgibility for participntion in the Combined Federal Campuign shall be limited
to voluntary, charitable, Realth and welfure agencies that provide or support
direet health nnd welfare services to individuals or their fumilies. Sueh direct
health and welfare services must he available to Federul employees in the loceal
cnmpaign solicitution aren, unless they are rendered to needy Dersols overseis.
sSuch services must directly benetlt human beings, whether children, youth,
adults, the aged, the il and infirm, or the mentally or physically handicapped.
such services must consist of care, research or cGuention in the fields of haman
health or social ndjustment and rehabilitation ; relief of victins of natural disas-
ters and other emergencies: or assistance to those who nre impoverished and
therefore in need of foud, shelter, clothing, edueation, and basie humin welfure
services,

Exee. Order No. 12404, see. 1, 48 Fed, Reg. 6685 (1983). The order
made explicit its intention to exclude advocacy organizations from

the CFC:

Apeneies that seck fo intluence the . . . determination of public policy
through . . . advocacy, lobbging, or litigation ou behnlf of parties other than
themselves shall not be deemed charitable health and welfare agencies and shall
not be etigible to participate in the Combined Federul Campaign.

Litigation ensued immediately. In u decision izsued on July 15, 1983,
1.S.D.C. Judge Joyee Hens Green ruled that exchision of the
advoeacy ovganizations becanse-of their controversinl nature, which
Dr. Devine had cited as the motivating factor behind the new Execn-
tive order. was unconstitutional as an impermissible content-based
restriction. (NAACP Legal Defense and Education Fund, et al. v.
Devine. No. 83-0928, D.D.C.. July 15, 1983.) (See appendix 2.y Dr.
Dovine was perntanently enjoined from excluding the legal defense
funds that had filed the suit from participating in the CFC. Publicly,
Dr. Devine insisted that the court order applied only to the named
plaintiffs to the suit. but privately he acknowledged that any attempt
to exclude other similarly situated advoeacy organizations would be
defeated in court and later informally agreed not to exclude other
charitable organizations from the 1983 CF( solely hecause they were
“advocacy™ groups rather than “direct service health and welfare”
agencies. Co

g
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The Admint=tration has appeated the decision of the Federal Dis-
triet Court an the VoL L0078 litigation, Oral argunents ave set
forearly November 1983,

4. OPM v, Prassep Panextooon, 1981-1082

Dr. bonald W1, Devine, formerly an associate professor of govern-
ment and polities at the University of Maryland, served in the Reagan
presidential campaigiiand was subzequent iy appointed Direetor of the
Oflice of Personuel Manageinent. Prior to his appointment to federal
service, Dr. Devine was active in the anti-abortion movement as di-
rector of the Life-PAC group. and in his position as the government's
top persounel oflicial has spearheaded effores to bar government health
m=uranee plans from paving for abortions by federal employees and
to eliminate Planued Parenthood from the CFC,

Planned Parenthood Federation of Awmerica (PPEFA) isan umbrella
organization incorporated asa S01(¢) (3) nonprofit federation of 190
separately incorporated loeal domestie affiliates, PPEIA is the nation's
largest eharitable organization devoted to family planning and has
participated in the CFC sinee 1968, Planned Parenthood-World Pop-
ulation is a trademark and the CFC designation for the international
Lealth and family planning activities directed by PPIA and its inter-
national assistunee component, Family Planning International Assist-
ance, The Internations] Planned Parenthood Federation iz a world-
wide federation of volontary family planning organizations of which
PPEN is one of the larger aflilintes, Lioeal Planned Parenthood ngen-
eles provide educational, medical. and counseling services to persons
seeking medieal adviee and assistance with famtly planuing, contracep-
tion, and pregnaney, Thirty-nine loeal CFCs have United Ways st
ing Planned Parenthood as a member organization. In the=e 55 cam-
patgn areaz, PP does not participate nsa separate entity,

Dy Devine's animosity toward Planned Parenthood is a sonree of
considerable pride to in. At the hearinge convened to examine
Planned Parenthood’s aprlication to participate in the 1983 CFC, the
director stated : :

Everrhady knows where I stand in regard to the kind of practices that Planned
tarcnthood does. You promote abortions; 1 think that's detestable, I think in a
just world, yon'd have nothing to do with a charitable drive, :

In o May 1951 Washington Star interview, Dr. Devine said he was
considering dropping Planned Parenthood from the CFC, On June f),
1981, Dr. Devine iszued a memorandum of eligible organizations and
revealed his strong desive to find a technieal reason to exelude PPFA
from the campaign. Nonetheless. Planned Parenthood was admitted
to the 1951 CFC with Dr. Devine noting that Planned Parenthood was
not. the only organization to fail to nse the accounting standards spe-
cified in the CIFFC regulations, (See appendix 3.)

Dr. Devine's October 22, 1981, proposed fixecutive order singled.ont

Planned Parenthood for exclusion. Section 3(h) of the proposed order
stated:
As nsed in this-Order. the term “eligible voluntaary health and welfare organiza-
tion” <hall mean an organization: (hy that does not provide any abortions,
enthanasin, or abortion-relited or enthanasia-related services or counseling, or
any referrals to other ageneies or organizations that provide such abortion-
related or euthanasia-related services or counseling;

iU
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As noted earlier, President Reagan chose not to aceept this draft or-
der and on Mareh 23, 1982, promuigated a new Lxeeutive order essen-
tinlly reenaeting the Kennedy order. : .

In 1982, Devine admitted Planned Parenthood to the CFC over the
contvary recommendation of hix eligibility committee becanse he
could find no tectmieal eriterin or: whieh to exelude it. Dr. Devine
stated:

As mueh as 1 agree with their view that lanned Parenthood, beeanse of its role

_"_l_u,_.prnuwilng the detestable praetice of abortion, should not receive funds by
this route. I am legally bound to adhnit uny organization which meets the tech-

nical membership requirements.

However, Dr. Devine reelassified Planned Parenthood as = Hadonal
Serviee Ageney at the last minute of the 1982 olizibiinty proeeedings
instead of nllowing it to continue in the International Serviee Agen-
cies eategory in which it had suricipated since 1968, The effect of the
reclussification was tu require Planned Parenthood to apply sepa-
rately to e=- ki ot the 530 jocal campaigns; it was eventually admitted
te whout 0. Organizations in the Tnternational Service Ageneies
eategory are automatically admitted to all local eampaigns.and share
in the distribution of undesignated contributions. National Serviee
Agencies generally do not share in the distribution of undesignated
funds, which amount to approximately 35% of the total amount col-
leeted. PPEA filed o lawsuit challenging the reelussifieation it was
decided in Planned Parenthood’s favor on August 31, 1983 (Plan-
ned Parenthood Fedevation of Aniericay Tne. v, Devine, No. 822162,
D.D.C., Aug. 31, 1983.) (See appendix 1)

5. OPM v. PLannEp Parextioon, 1983

Dr. Devine's extraordinary scrutiny of Planned sarenthood’s ap-
plication for the 1983 CFC, there fore, came as no surprise. A chro-
nology of OPM’s treatmnent of Planned Parenthood’s application
follows:

July 5, 1983

Planned Parenthood submitted its formal applieation for participa-
tion in the fail 1983 campaign. The normal practice of OPM staff is to
review applications as they are received and to notify the applicant of
any formal or technical defect in the application; no such defects were
commmunicated to Planned Parenthood.

July 6,1988

Dr. Devine agreed, under order, not to exclude PPFA on the basis
of the eligibility restrictions of Exceutive Order 12404, (Planncd
Parenthood Federation of Amervica, Ine. v. Devine, No. 83-2118,
D.D.C., July 26, 1983) (See appendix 5.)

August 29,1988 _ _

Planned Parenthood received the first in a series of purportedly
stechnieal” questions regarding its application. OPM’s questions to
Planned Parenthood are discussed in detail in u laiter seetion of this
report.

1: '

o
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dwgrac G, 10N .

The National Eligibdity Commnittee met and Leard representatives
of anti-abortion groups attack Planned Parenthood’s policies and
charge that Planned Parenthood did not meet the teehnieal eriteria of
the regulations, The Eligibility Committee then voted 7-2 to exelude
Planned Parenthood,

Thursday, Neptember 1, 1955

Dr. Devine announeed that some 130 of the applicants had beew ap-
proved for participarion in the CFC, Planned Parenthood was not
among these; Dry Devine stated that an additional hearing to exanlmne
“potentially disturbing evidence that the group has not met the CICs
linancial and reporting vequirements™ had been scheduled for Friday
morning. :

Fraday morning, N plencher 20 1980

Attorneys for Planned Parenthood asked that the hearing he post-
poned until the scope of OPM's inquiry was defined. Dr. Devine ask: d
his counscl to meet with Planned Parenthood representativesito agree
on the i=sues to e addressed. (See appendix 6.)

Friday afte rnoon, September 2, 1983

Joseph Morriz, General Connsel of OPM. and his deputy met with
Planned Parventhood representatives and identified nine points of con-
troversy. (See appendix 7)) The hearing was then scheduled for
Wednesday. September 7

Wednesday, September 7, 1985

Dr. Devine =et the tone for the hearing by stating “We've [also]
decided to give more publie participation than these rather restrivted
gatdelines have suggested.” Representatives of anti-abortion groups
were permitted to denounee Planned Parenthood, and raised questions
about its application. Dr, Devine adjourned the h aring at that point,

cinsisting that these “new™ issues be discussed at yet another hearing

to be held on Friday. September 9, (See appendix 8.)
Friday. September 09, 1982 - .
Representatives of Planned Parenthood rebutted allegations raised
by the National Right to Life Committee at Wednesday's hearing. At
the end of the Friday session. lanned Parenthood requested a de-
cision from the director. but were told fhat no decision woukld be
reached until the following week. (See appendix 9.)
Wednesday, September 14, 1983 Tt
Campaign materinls for local campaigns were scheduled to be
prirted on September 19, Concerned that Director Devine might not
reach a decision until after the campaign materials had been printed,
thus effectively blocking its participation in the 1983 CFC. Planned
Parenthood sought a court order direeting Dr. Devine to issue a de-
eision, On September 14, T8, Distriet Court Judge Joyvee TTens Green
ordered Dr. Devine to decide by 3:00 pan. that day. or Planned Par-
enthood would automatically he admitted. (See appendix 10.)

f
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Late Wy t//u'.\:/:/_l/ afternoon, Nepte mher ) 148

CHaving had two months to review Plainned Parenthood’s apphiea-
tion. and after three hearings in two weeks, Dr. Devine njeeted
Planned Parenthood's applieation, eviticizing PPEA and, impheitly,
the conrt for “demanding my decision on an unreazonably short time-
tnhle.” )

D Devine Hsted several faciors to justify his Jdeciston to exehude
PricA. inchuding it “lack of candor” abont “precisely what it does
regarding atortion™ The decisive factor, thongh, was Phanned Par-
enthood’s anditors nse of the American Institnte of Certitied ub-
lie Accountants (ATCPA) industry audit guide, Ludits of Volun-
tuiy Health and Welfare Oryganizetion (the Audit (‘uide)y rather
than the Standards of Acconnting and Financial Reporting for
Voluntary Health and Welfare (2rganizations (the Nta wlarlds) pre-
ceribed in the CFC regulations, The controversy over the use of the
Audit (hide versus the Stndards is diseussed in greates detail i see-
tion 7 of this report, (See appendix 11.)

T hrsday morning, Septeiader 15, 1987

Planned Parenthood filed an adminiztrative appeal reledtting each
of the point= Dr. Devine raised to support his decision. PPIA asserted
that itx auditors use of the Awdit (ruide did, contrary to Dr. Devine's
conely=ion, meet the “substunee of the Ntandards™. (See appendix 12,
Midday Thursday. Neptember 15,1985

Dr. Devine rejected Planned Parenthood’s appeal, reiterating his
position that Planned Parenthood™s failure to follow the Ntandards
wits 2 bar to its participation in the CFC. (See appendix 13.)

Early afteraoon, Nepiember 1, 198 ‘

Planned  Parenthood immediately tiled for. and received, a tem-
jorary restraining order requiring Director Devine to admit Planned
}\’zl renthood to the CFC, The conrt coneluded
1u light of the differentiad treatment, the extraordinry and inexplicable de-
Luys in the cousideration of plaintiff’s application, the overall tone of the con-
tinuons inquiries, the vontroversinl nature of plaintif's activities, and de-
tendoent’s [Dr. Devine] admitted biws against those avtivities, the Court must
conelude that defendant’s proffered grouds for denial nre merely pretextual,
awnd directly counter this Court's 1983 Opders, botluJuly 15 und 26.

(See appendix 14)
Neptewber 10, 1985

Obeying the court’s order, Dr. Devine admitted Plamed Parenthood
to the eampaign. PPIEA was a=signed to the International Service
Agencies category in which it had participated in the 1963-1981 cun-
paigns, (See appendix 15.)

G, SUMMALY OF QUESTIONS AND A\ NRWERS

I an attempt to discover xome teclmical flaw in Planned Parent-
hood s application. OI'M cubmitted three sets of questions to Planued
sqrenthood. Most of these questions required PPN to re-=tate or ela-
borate on the infornmtion already contained in its application.
Uuder CFC regulation 5 C.F.R. 950407, applicants for participa-
tion in the CFC are required to submit lengthy and detailed applica-

14
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o o docung Hee volanta. - natwne of the organization and its
cotpphanee with cound wecounting practices. "Fhe applhieations must
contuin the foltowing imformation

{1) the corporate name;

(2) a ~tatement of origin, purpoze. and ~tructure of the vrga-
nization

(3) b=t ol chapters or afliliates:

(4) n demenstration of the good will and aceeptabibity of the
organization throughout the United States;

{v) anouthne of the organization’s pm«'l i

(6) the membership of the organization’s Dowrd of directors
and a d(\(ll[)ll()ll of 1ts .l(hllllll‘lhlll\(‘ activity;

{7) vertitication by an independent certitied pul»liv aceountant
of comphance with an weceptable financial system and adoption
of the Umiform Standards:

(8) o s~tatement of mmpli.unv with all factors in the ~eetion
of the regulutions governmug fund-raising practices;

{Y) acopyof i |m-~t .mnu.ll report ;

(10} ncapy of its latest financial 1vpmt prepared in aecordance
with the Standards of Accounting and Financial Reporting for
Vohintavy Tealth and Welfare ()wnnmnmns and certification
that the reoort was prepared in mnhmnn\ with the Standards;

(11) weopy of the Intest external nudit by an independent certi-
fieed public aecountant : and

(12) w ~pecial report to the Director of the Oflice of Person-
nel Management consistent with the reporting requirements of
the Standard:.

Planned Paventhood sapplied OPM with the vequired information
i its July o .1])])11« ation, .\ s noted in the chronology, the OPM stuif
dist not inform PPEA of any formal or technical defects in its ap-
pheation. Nevertheless, Dr. Devine produced aseries of questions, the
lirst set of which were recetved by PPEFA on August 290 A summary
of these l[lll‘\(l()ll\ and PPN response follows,

OPM asked PPFA about the tax-deductibility of contributions it
received: the wmount of funds PPE.NX expended on lobbying Ifederal
aied ~tate governments; the finaneial reports of Fannly Planning
International Assistance (FPLA) and the International l’l.mnv(l
Parventhood Federation (1PPEF); and documentation that no funds

sreceived through the CFC were used to fund abortions, (Sce ap-

pendix 16,)

Planned Parenthood responded that with the exeeption of gifts from
foundations and other non-taxable entities, it did not receive any con-
tributions that are not dednetible nnder section 170 of the Internal
Revenue CodesPPEA cited its annnal information return to the IRS
(form 990) in which PPFA reported its expenditures for lobbying.
The most recent annainl reports, including financial statements, for
FPTA and 1IPPEF were submitted to OPM, Finally, PPFA explicitly
stated that “no part of PPFA’s general fund, whether derived from
the CI°C or otherwise, 18 n=ed to provide abortions.” (Sce appendix
17))

A Li-page indietment of Planned Parenthood submitted by the Na-
tional Right to Life organization on September 1 provided the basis
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for tlee next et of que Gon L (See appetndiy 1) o YEM S Generat Coun

sel tlv\\\_lnpwl nine question= from the noaterd,

~ OPM's questions dealt with (1) wentitioniion of the entity apply-
ing: () ]fl".\'> aflilintes tingneial datw; (5) whether PPEA me the
20 .nm_rh-(lvrul “upport test (Le. that more than half of the orgit-
HiZat10n's support mist come frou non-federal =ourecs): (1) waether
PEEN met the 207, public support text e, that at Teast one-lifth of
’ll‘.‘ (ll'gillllzil"l‘llll.‘ .\|l[)l’()l" tgst colne f]"llll 1o L:U\‘(‘l'”]lli'll’:ll
sonrees) 3 (o) the proprety of cannting in-kind cortributions as pub-
lic support; t6) whether Medicad receipts ~hould e countea us non-
Federal support: (7) whether PPEA complicd with the buar on decep-
tive publicity™ (%) whether interest on loan funds was treated ax
public support : and (0) whether PPEFAS =tatement on publie =up-
port camplied with generally aceepted accounting principles. Planned
Parenthood was the only applicant organization subjected to ths
extensive inguiry.

T it= response, Planned Parenthood restated the information con-
fwined in it~ application that Planned Parenthood FFederation of
Vmerien. Tne. under it trademark Planned Parenthood-World Popu-
Jation, was the entity applying, PPEX also stated that it 15 arganized
on a federnted basis, with a national headquarters organization,
PPFA. nnd some 190 separately incorporated local affilintes. Finaneial
data for afiilintes of PPEA was submitted as regquired by section
0504070 ) (123 of the regulations: each PPEIA afliliate required to
have an independent annuad andit. PPEA stated =T [he sceounting
practices ndopted by Planned Parventhood in respeet of its afliliates are
dentieal to those adopted by many major charities, sneh as the Len-
kemin Society, American Lung Associnfion. Amertean Diabetes As=o-
cintion, und the United Way " all of which were admitted to the 1953
Cre.

C1°C regulations require that an eligible organization receive at least
200 of its funds: from sources other than the federal government or at
Jenat 206 of its funds from direet or indirect publie contributions.
PPEA asserted that, when afliliates are inchided. 315 of its revennes
for 1982 came from the federal government, far below the HOCE fnit.
Connting the aflilintes, publie support provides 21957 of PPEASS
Fevemies. =0 the 20 test is also met. In-kind contributions of medieal
supplies, office equipment. and free or reduced rent for program activi-
ties (hut not volunteer time) were counted as publie support in aecord-
ance with the Standards. PPFA counted Medicatd receipts as non-
federal support, since “grants from state ov Jocal governiaent ageneies
(including Medieaid)™ are specified in see. 950,409 of the regniations.

PPEFA rebutted OPM's allegation of “eceptive publicity™ in fund-
raixing literature by citing Tlanned Parenthood’s listing as meeting
the standards of the Philanthropic Advisory Service of the Council
of Better Business Burcaus and the National Information Burcau.
the ywo leading recognized independent agencies tht certifv the ae-
enracy and fairness of promotional materials nsed by eharitable or-
ganizations, PPIA reported that income on loan funds was treated
e investment income and, therefore, was not inelnded as pubhie sup-
port but rather was included in the “other income™ category. Finally,
PPFA referred to its anditor’s report, finaneial stz ments, and de-

1o
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taled te by todenion trate - l'nl'i['li:llh'l‘ with genevally :ll"’l‘ll\t‘ll
aveounting principhes and, this, with the teehnieal requirenients of
the CIFC regnfations. (See appendix 19

The tinal set of “technieal™ questions addressed to Planned Parent-
hood were raised at the September 7 hearing, OPM queried PPIA
about its TRS report on lobhying expenditures, financial <upport of
PPEA afiiliates the abortion comzeling and services provided by
PEEA alilintes its Heting anoder the teademark Planned Parenthood-
World Papnlation, and again about the tax - deductibility of contribu
tion=made to PPIAL

Planned Parenthood responded that the Targrest amount of its lobby-

ing expenditures were atloeated to “Serviee to the Field of Family
Planning.” amd eited its finaneial statements as to the financial sup-
port provided to afliliates, In response to OPM s allegation that Plan-
ned Parventhood =attempt| =] to coneeal that the aflifiates in =ome in-
stances provide abortion serviees or abortion connseling™ PPEFA
countered :
T s lndierous to contend that Planned Parenthood has coneealed that abortion
cervices e preovided at some aftifinte elinies and that coansclling inchules conn-
~elling e the sovcadability of abortions, or that Planued Parenthood, hothe PERFEA
et the afliliites, supports the proposition that a woman should hseve o right
toscsale abortion if that is her chojee,

The u-c of the trademark Phinned Parenthood-World Population
for the CFC was defended by PPIAL eiting s familiarity and recog-
nition. PPEA noted that other CEFC participants, sueh ax CARE and
Project Hape, are also Hsted by their tradenarks and not by the cor-
porate mames of the organizations. the Cooperative for Amertean
Rebef  Fyvervwhere, and People to People Tlealth Foundation,
l‘(‘\l)('(‘(i\'(-l_\'_

Finallv. Planned Parenthood pointed ont that under the CFC regu-
Lations, the issue is not whether donations are tax-deductible to the
donor hmt whether the funds were received from the public, (See ap-
pendix 200)

7.\ GUIDE, STANDARDS

In hix decision to exchirde Planned Parenthood from the 19s5 C10C,
Dr. Devine was unable to vely on any of the above techmical objections
to PPI°As application, and. therefore, based his decizion on PPEAs
use of the Lwdit ¢7uide for finaneial reporting rather than the Staad -
ards speeified in the regulations, :

Al charitable organizations are required to comply with sceund
aecounting prineiples and to nndergo an annual audit by independent
certified public acconntants. Confusion has arisen in both the CFC
regutations and the charitable commmmity because of the existence of
two guices for acconnting and financial reporting.

The American Institute of Certitied Pablic Aeconntants publishes
an industry audit guide, wdits of Voluntary Health and Welfave
O rganizations, that defines the procedures an independent public
accountant should follow in oxumining and reporting on an organiza-
tion's tinancial statements, The Standardfs of Accounting and Finan-
cial Leportivg foe Vobhatary Health and We liave Ovqunizations were
developed by three mmjor charitable organizations. and contain de-

26-741 0 - 83 - 2 . s
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tatlea ~tanined . for organizations to follow in preparing linaeeiad
inforuntion for genesud public veporting “based on the roeiscd andit
quides aceounting prinedples” (emplasis added), Dr, Devine's reli-
ance on distinetions between the two guides is perhaps misdirected,
sinee the two guides are not intended to be ntually exelusive, Indeed,
the premmble to the vevized edition of the Standards states:
This revised edition of the [Standardsy seeks to attuin ugi orm aeconnting and
nancial reporting by all voluntiey health ad welfare crganizations in cot-
plinnee with the aceounting principles promulgated in the 1974 revised fndostey
wodit puide, Awdits of Voluntary Health and Welfure Qrganizations, ot the
merican Institute of Certitied Public Aceountants, ... Inoa sense, the revised
standards and the revised aqudit goide are complententary publications. Fach
secks to achieve uniform il responsible avcounting aud tinancial reporting.
Since the Standards enecurage organizations to base their finaneial
reperting on the audit gude’s accounting prineiples, and sinee
PPEIACs finaneial statements were certified by a partner at the account-
ing firm of Peat, Marwick, Mitehell and Company as conforming to
generally accepted accounting principles, Dr. Devine'’s exclusion of
Planned Parenthood beeause of ws use of the dwdit (Fuide contravenes
the purpose for which the two guides were developed.

Further complieating the matter are the CFC regulation’s several
provisions relating to the subject of financial reporiing. Sections
050, ;05 (n) and 950407 (f) of the regulations contain references to "an
annug! financial report prepared iu accordance with the Standards,”
“certification by an independent certified publie accountant,™ and ™
specinl report to the Director consistent with the reporting require-
ments of the Standards.”™ : :

Several charitable organizations, other than PPEFA, which did 2ot
follow the detailed Standards were nonetheless adinitted to partici-
pate in the CEC. On September tH, Dr. Devine direeted the QPM statf
to conduct an investigation into agencies identified by Planned Par-
enthood as not complying with the financial reporting requirements
af sections 950,405 (n) and 950407 (f) of the CFC regulations.

8. CoNCLUSION

Since his appointment as Direetor of the Oflice of Personmel Man-
agement in the spring of 1981, Dr. Donald J. Devine has repeatedly
attempted to exchirde Planned Parenthood from participation in the
Federal government's charitable solicitation drive, the Combined Fed-
ernl Campaign (CFC). This effort is entirely consistent with Dr.
Devine’s frequently stated opposition to abortion and with his volun-
tary efforts before joining the Reagan Administration on behalf of
various Right to Life organizations.

The role of the Federal government. in the CFC is one of opening its
doors to a worthwhile private enterprise. The Campaign is designed
to benefit Federal cmp{oyees by providing them the ease of payroll
deduction to make contributions to charitable organizations. It also
serves the interests of charitable organizations by making it possible
for them to solicit the largest workforce in the country. The role of
the government itself is rather passive: the government sets general
policy to avoid disruption of the workplace and serves as a filter to
ensure that disreputable organizations are not permitted to exploit

17
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Foderal woriee . Bevend thie « tunetions, the goverinent takics uo
vole, T nettier erdar oo mor cupporte Ge activities of cach particrjat-
ing clurity, nor =hould it

These Circumstances pose a chalfenge for an individnal appointed
to high government office. 1 i3 naive to suggest that individuals ap-
ported s ageney heads should forget thewe beliefx. It is intolerable,
however, for sucl individuais to ympose thewr bediefs without the sup-
pest of Congress. What, then, is the appropriate course for a govern-
ment ofiic il 2 The ansvwer s ordimarny found in the special vole of
the Congres~ in Aneriean governtent. Within the conlines of the
Constitutson, the Congress 1a {ree to set pohiey. Henee, 1t wounld 1n
most circumstances be more appropriate for Dro Devine to seek con-
gieestonal wetion to win backimg for his political ideology.

Bhut here, Congross lacks the power to exclude Planned Parenthood
from the CIFC. The United States Supreme Court has made it clear
thiat thse ability of an orgamzation to solieit financial support isu right
protected by the First Amendment. Any restrictions on that nght
must be narrowly drawn to achieve a valid State purpose and mst be
obliy 1ot (o the goals of the organization, An etfort to exclude Plan-
ned Parenthood s elearly an ettort to abridge that organization’s IFirst
Amendiment rights on the basis of the purpose of the organization,

Fuarihier, the right of a2 woman to ternunate o pregnancy throngh
abortion 1~ a right protected by the Constitntion. This right is so fun-
damental that State faws to Hinit the right to abortion have been con-
sistently invalidated by the Supreme Court. Dr, Devine's efforts to
ban Planned Paventhiood on the bisis of its support of that right are
suvely improper nnder the Constitation, '

Henee, as long ax the Federal government opens its doers to char-
itable solicitations. it mu=t let in groups which provide funding for
abortinns, provided that such groups run organizations of mtegrity.
Again and again, Plinned Paventhood has heen shown to be suel an
organization. Indeed, Planned Parenthood is one of the best estub-
Fi<hed and miost respeeted charituble organizations in the Nation.

(iven the inappropriateness of an ageney head attempting to -
pose his own personal views contrary to his ageney’s regulations, the
constitutional inability of the Congress to impose content-based re-
strictions on protected First Amendment activities, and the high de-
gree of protection which the Constitution provides to abortion, the
effort= of Dr. Devine ean only be seen as an etfort at harassment. Judge
Green found we much when she ordered the reinstatement of Planned

mrenthood to this vear's eampaign. While such harassment ereates
politieal suvport for Dr. Devine among Right to Life organizations,
it ix offensive conduet for individuals who have been given the puble
trust,

1o
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‘Dr. Alan X. Carphell, Director
office of Pers.nnel Managrrent
1900 E Strert, N.W.
washington, D.C. 20415

Near Nitector Campbell:

The Subeommit tes on Civil Strvice of the Committee on Post Of fivce and Civil
carvice of the Mouwe of Repcesentatives held four days of hearings on the
cambined rederal Campaign (CFC) during October, 1979. w®hile *ne hearings
coavineed the Subcomnittee that CFC is a highly efficient fund-raising opes-
ation whirh provides needed support to many legitimate charities on the local,
national and internstional levels, the hearings Glso alerted the Subcommittees
to serious problems existant an CFC. The major problems incivde the excluuion
of many deserving charnities, including nome werving minority commonities, from
the campaign; the use of an arcane and potentially misleading formula to dis-
tribute undesigneted contributions; and the fact that coercion 18 neither iso-
lated nor abeprant in CFC.  The Subcermittee feund that many charitics and
Federal vorkers are losing confidenee in the Combined Federal Campaign.

The Subcommittee stiongly endorses offorts by the Federal goverpment, as an,
employer, to facilitate voluntary, charitable giving by civil scrvants Ve
are concerned that the deficiencies we found in CFC coulid weaken and joopardize
the program in the years ahread,  For this reason, we request that you amend
the Hanual on Fund-Rasising Within the Federal service to acheive the qeneral
principles set forth below, Pleasse teport to the Subcommittee, by Harch 15,
1980, on what actions you have taken in response to this request.

{’r_imri;lﬂ L] There is no antrinsic reason that the central prrosonnel manage~
ment agency Gf govermment shounld co-ordinate the employee fund-raising effort.
Pecaune the Officc of Persoanel Management (0FM) hal many more pressing duties,
we recommend that OFM cperate CFC in a manner drsigned to reduce its commitment
of resources OFM's tenpensibilitivs should be transferted, »8 for as practi-
cable, to one naticnal CeC v, made up ex-
chirively of Federal enpley
of the worktoree. & Rank and {11e employees whouid be welectied to thewe comnit-
tees through procedures which proviade for participation by all interested em-
ployees, 3, The ~ittees should nake all the basic crcisions about CHFC opera-
tions, including scie, vich have ¢ wignificant impact on cival setvants, which
are now made by the participating Char1ting, ~.iiu aw detemining the content of
the brochute.

ittew and numerous local carvatted
Vhould e brosdly reflective

Thene cuimittoe

o cc

Principle 42, Thr Subcomnittee believes that the more Federal emplayees know

about the participating chatities, the more likely they aie to conttibute, " Par-
- ticipating agencies Jhould,, therefore, he peamitted and encouraged to provide

infotmation to potential doncts about themselves.y rutther, the crochure should

(15)
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! trcluding

be exnjaded to provide roae seatirn alaar ea o targty

Al finances,

inforraticn alwut thear projras

mittee is most seriously concerned atout the lewel of pres-
tuyees during the carpaign.  We ask CEM to prusuigate a
ing conduct, baued on the consent deciree

Principle #3.° The Subee
“are placed on Federal ¢
clear definition of prohirited fund o 2 t
filed in Riddles v Army on March 19, 1979, This definition wouldanntitute o reg-
. W3 would incivde® a prohibition on
Tu1l draclowsce af the options for con-
Pprovinien for confidential yiving di-
care thest nnp er Jinors Bever o cons

Atem pranciples

mting mesit oy
vinors soliciting fren td
ntaal giving or 18 participation an CHC
Spaandin tooar

SUd
Lis
rectly to the pgysoil otface

buter li-.l’.,rn 1 oun wetting particapstion ot ‘-luH.\r gomala below thr inutalla-
n ala: .\m{‘p-lhhn‘l' yon af the na=es of of=

st

co UG partaes
Lainta of curr ien shoule

tion l'--n-l",n o
froials to =
offivaals shout
0 in 4 vactoave way. The 8

St o ent
1 frem
1 of the

shigected Althomgh top
g0, thop shoild be prohibyt
Special Co

wee the carmpy
Mttee has written t}

ww able to ven

dennyg

. i Fa e [ mor LA N lae
Mepit Syate 1 g m feand and Ditector, Office of Myagermert and Shalge l‘,
T anaintae e in wtopping covivion,  (Copaes atta 4.9 [ oerd should cenduct
Y AN 3 ’ s o ¢
1nto other methads of corrcion preveation, inecludimg mandatory confident ial

4 theit azpaet on emplogee morale, peroeptaons of cor,cion, and par-
Finally, the practice of extending the length of campaigns or of holding

vgn shanld,

giving, t= .
licip.n'nn_‘
supplement STy car: .
v tare, be stricily liosted and only ene carpaign shoald be perritted in a year.

aigns in raherently coercive.  The length of each ©

foae aple 340 The Subowrnittes found that numerous legitimate charities have been
St e partaerpataon erther by nartow regulations of by restrictive interpre-
[ f them,  QOiH ‘.!mulx} modify the regiulations on national entry to permit par-
v the ne nt of society:
fovue on the pnddeas of mirority corrunities and, thus, do not have clapters in all
berts of the »ountiy, ave higher than usual averhead costs which conld be reduced

tre a reasonable level after o few yeats in CFC Mareuver, the primary route of entry
thonld be shiftrd to the local level, local CFC cermitters shonld be empowered to,
adnit leeal groups which demonstrate 4 noderate level af Federal erployee '.um’orl,.
probably through a fectition proc t H PR TS

OPM, minimm otandards should require financial integrity, mandate broad

Aisclosure, and ban illegal dycrimination,  To husband the tire of local comnittee

1 ., ateon by yroug s shich: addres

5 of any deprived =

Yure, and whirh ¢ 1tain mpi

mesbers, the minimum standards should Le able to be applied without extensive in-
vestigationy

Principle #5.  The paoblen f distributing Gnd Wignated contributions ane of bal-
Anciug Competing ntee s in meeting corranity, national, and international needs,
disclosing admquate information to denors, eand renponding to the will of coniribug-
tors. The curzent formula has two deficiesncies: First, it may mislesd donors into
thinking that, for each dollar they & ate to a specific charity, thot charity's
by ¢ like amount.  Second, it poses a dilema for those
ince even it they decignate to anciher
1 funds to the offendive charity. ¢ Gne
cpatately from detigrated fonds, so tiat

ig

total receipta will incres

who fimd ope chataty voeally reprehepsible,

group, they wiil be torcing rore vnods
i1gnated tund
the amcunt of desigrations will on no way alter the percentage of undrsignated roney
Sutd hpow, at the time they contribute, the exact
Yar w1l ogn to each g , o they can mave an
1nte v e lgent g to o whether to denan hould
Pt all eligible grosgs, inedudiag ig-
aated fundn.  The farrala sheold alea provide pastivipating chatitbes waith diicient
infarnmation ta ptan rtheir artivities,

salution 14 to treat und

o

each group receive By jloy e

percentage of undeeaarced dallare
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1
URITED STATES DISTKICT COURT F; ‘ L‘ E; [)

FOR THE DISTRICT OF COLUMBIA

JUL 15 1933

KAACP LYCXL DEFENSE ARD N
LOUCATIONREL FUND, INC., et al.,
JAMES E. DAVEY, Clerk

Pleintifts,
v. Civil Action ¥No. E3-D928
DONALD J, DEVIKNE, DIRECTOR,
UNITED STATES OFFICE OF FERSONNEL
MANA NT,

)
)
)
)
)
)
)
)
)
)
)
)

Defendant.

MEMORANDUM OPINION

In thic oction, plaintiffs challenge their thrcatenédre;clu-
sion frem participation in the Combined Federal Campaign (CFC),
an annual charitable fund-raising drive conducted by the federal
government among its employees. The CFC is the only mcaﬁs by
which charitable organizations may solicit contributions from
federal employees or military personnel at their workplaces or

- duty stations, Plaintiffs are non-profit, tax-exempt charitable
organizations within the meaning of section 501(c)(3) of the
Internal Revenue Code, 26 U.S.C. § 501(c)(3). Each plaintiff
engages in litigation and other activities with the purpose of
protecting the cnvironment advancing the civil rights of a
particular aroup of minorities or women. They have been referred
to generally as "legal defense funds.”™ Defendant is the Director
of the Office of Personnel Management (OPM), the agency under
whose ausupices the CFC is conducted. Plaintiffs essentially

argue thatva new Executive Order having the objective of denying

legal defense funds the opportuniiy to p;;:??Tpxte in the CFC
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violates thestr osogbed et peendrent paght LG enGeté an chall-
table solscitation.,  Ar joainesffs poot 3t, the Tratac dcooue” of
this case 35 whether they, like other CFC pertacipante, will be

allowed to have their "30-word” informatioral ftatement included
in the anmval campaien brochure.  Tyir Court previounly denied
plaintaffs® moetion for a predlirinary inlunction and defendant's
motion to dismiss. Thig matter is now ripe for decision upon
plaintiffc' motion for cummary judgment which, along wits their
renewed reguest for e preliminary injunction, wac atcued on July
6, 1983, Four the reasons which follow, the Court grante plain-
tiffs* motion for summary judgment in part and dismisses the
action in part, the renewed reauest for prbfininary injunctive
relief bLiring detled as moot.

The CFC was created by President Kennedy through Executive
Order 10927, on March 18, 1961. Exec. Order No. 10,927, 3 C.F.R.

454 (1959-63 Compilation). How it operates is described in

greater detail in NAARCP Leaal Defense and Educational Fund, Inc.

v. Campbel}, 504 F. Supp. 1365 .(D.D.C. 1981) lhereinafter

referred to as NRACP LDF 1) and NAACP Leczl Defense and

Educational Fund, lnc. v. Devine, 560 F. Supp. 667 (D.D.C. 1983}

[hereinafter referred to as NAACP LDF 11}. At one time legal
defense funds such as plaintiff{s were excluded from participation
in the CFC because of the "direct services" requirement. The
direct services reguirement limited participation in the CFC to
charitable organizations "providing direct services to persons in

sho finlde of health and welfare :-rvices.” NAACP LDF I, SO04°F.

-2
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Twe of the plaintiffs ip the instant acticon challenued (e
frre et services feguireroent on, among other grounds, the grou-g
that 1t alridged their firot amendment 131ght 1o Crgage in clari-
tatle sulicitatson. ﬁ@ﬁgﬂmkgi;l, 504 F. Supp. at 1366. hareeing
with the plaintifis that the direct services reguirement impinged
upor. the plaintitis’ first amendment rights, Judge Gesell struck
Gown the reguirement as "too vague to comport with the strict
ctandards of cpecific y” required 1k the first amendment
context., 1d. at 13tv ./. Thercafter, all of the plaintiffs in
the inssant actilon applicd and were pervitted to participate in
the CFC tor 1981 and/cr 1962 as "netional service agencies,”
Executive Order 10927 was supercedel by Executive Order 12353 on
March, 73, 1982, 47 Fed. Fog., 12785 (1982); the new order did not
affect plaintiffs’ ability to participate in the CFC.

On February 10, 1983, however, Executive Order 12353 was
amended by Executive Order 12404, which had the objective of
reinstating the direct services requirement, but with the
constitutionally-required specificity that the previous such
requirement was found to lack in NAACP LDF 1. It states that
eligibility for participation in the Combined
Federal Campaign shall be limited to voluntary,
charitable, health and welfare agencies that
provide or support direct health and welfare
services to individuals or their families.

Such direct health and welfare services must be
available to Fede:al employees in the local

campaign solicitation area, unless they are
rendered to needy persons overseas. Such

-3~
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services muet directly benefit human beings,

whether children, youth, edults, the aged, the

i1l and infirm, or the mentally or physically

handicapped. Such services nust consist of

care, research or education in the fields of

humran health or social adjustment and rehabili-

tation: relief of victims of natural disasters

and other emergencies; or ascistaence to those

who are impoverished and therefore in need of

foed, shelter, clothing, c¢ducation, and basic

human welfare services.
Exec. Order No. 12,404 § 1, 4B Fed. Reg. 6685 (1983). The
Executive Order also provides that "Agencies that se?k to influ-
ence the . . . determination of public policy through . . .
advocacy, lobbying or litigation on behalf of parties other than
themselves shall not be deemed charitable health and welfare
agencies and shall not be eligible to participate in the C-.mbined
Federal Campaign.™ The announced purpose of the Executive
Order's instruction that a direct services reguirement be reim-
posed was to exclude legal defense funds from the CFC, identify-
ing as such several of the plaintiffs in this action. Devine

Memorandum of Feb. 2, 1983, "New Executive Order for the Combined

Federal Campaign,” Exh. K to Ralston Aifid§vit.

According to defendant, the participation of some organiza-
tions in the past had resuvlted in controversy and threatened
boycotts of the campaign. For example, various labor groups
expressed th;}r opposition to the including of the ™ational Right
to work Legal Defense Foundation in the CFC and warned defendant
of potential boycotts as a result. Chairpersons of some local

CFC committees also advised defendant of their concerns that

contributions to the CFC might decline because of the presencs in

—4-
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.
the campaign of organizations involved in such isnuos as integra-
tion and abortion, at well as 'riqhi—to—work.'

Flaintif{fs atcue that the reinstated direct services
tequitement suffers from the same wagueness defect as the rule at
iesue in RARCE LDF 1. They aleo argue that because the CFC is &

.
"limited public forum,” the Lxecutive, Order's exclveion of organ-
izations "that seck to influence . . . the determination of
public policy throusth . . . advocacy, lobbying, or litigation on
behalf of parties other than themselves™ is an unconstitutional
infringement upon their first amendment richts, Furthermore,
they assert that the ord. : violates thelr guarantee to equal

protection of the laws. Defendant contends that the vegugness

challenge 1§ premature inasmuch as any such deficiency could be

. Pt
cured, in cdefendant's view, by the promulgation of implementipy 4
regulationg«¢Thtaining the needed specificity. This argument has f
merit: proposed regulations to implement Executive Order 12404

were announced on June 24, 1983 for a 30-day notic. and comment

period. Yet the substantive first amendment issues raised by the

Executive Order are ready for judicial review at t’ time, for '
the reason that no regulation coulé remove the a) dl§ uncon=
stitutional exclusion and remain consistent with rcutive
Order.

1t is important to note that the CFC provides employees with
two ways in which to make contributions, inasmuch as (for reasons .
which will be explained below) plaintiffs' first amendment rights

differ with respect to these two methods. An employee may desig-
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ticne rarticifating 1n the CFC.  Alwernatively, 1f the erpicree

Tne solicitation of charitable contributions involves
interests pretected by the first amendment’s guarantee of freedom

of cieech., Villaoe of

c v, Civivens for a bBetter

444 V.S, €20, €29. At least with recpect to desig-

.
[
2
o
(4

this principle aprlies to the CFC: by encaging in
¢elicitation throughout the campaian, an O:ganization seeks to
persuade an employee to make a donation to that organization.

See NARCH LDF 1, 504 F. Supp. at 1637, see 2lso NAACP LDF 11, 560

F. Supp. at 67%. Yet the tame interests are not present ir the
naking of undesignased contributions. An ewmployee's decision to
rake a general undesignated donation is not motivated by the same
cenciderations as a.decision to designate a contribution. Such a
decicion 1s not a respcnse to a particular organization's solici-
tation activities in the same way that a decision to make a
Sesignated contribution is, for the reason that he yields to the
CFC all cont:ol over how that money is to be disbursed.

This was the basis for this Court's decision in NAACP LDF 11
that denying plaintiffs the eligibility to receive undesignated

funds did not virlate their first amendment right to engage in

-6~
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charitable solicitation. Tnis Court found KAACP LDF II “quite a2
different case” from NAACP LDF I, noting that while the Oppor-
tunity for the plaintiffs to receive designated contributions was
ensured by the prior decision, "{t}y contrass, a donor making
undesignated contributions elects to exptess no preference that
his money should be distributed in part to plaintiffs; rather all
he is sayving is that his money should go to the public good.”
560 F. Supp. at 675. Accordingly. with regard to ungesignated
funds, plaintiffs' claim appeals tO be more properly the subject
of an equal protection analysis than first amendment scrutiny.
where the government has created 3 forum for activities
involving free speech, reasonzble time, place, and manner
restrictions afe permissible, but any content-baseé prohibition
must be “"rarrowly érawn to effectuare 2 compelling state

interest.” JFerry Education resociatién v. Perry Local Educators’

Association, 103 S. Ct. 948, 995 (1963), see also Police

Department of Chicago v.- Mosely., 40B U.S. 92, 96 (1977).

Attempting to aralogize the CFC to the school internal mail
system found not to be 2 public forum by the Supreme Court in
Perry Educetion, defendant argues that the CFC is not a public
forum and that therefore plaintiffs have no right to paxtic;pate
in it. because access to the campaign is limited to certain types
of groups.

1t is clear that the CFC does constitute a public forum to
the extent that it permits numerous charitable organizations to

piestus cucis wmeS5ages to federal employees. As Judge Gesell

L -7-
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1
i

found, "by providing wrganisations the opportunity to participate

in the CFC, the covernment has, in effecy, provided a tilltoard

runicetion throuch which orcanitations can cGis-

mittee on Manpower and Housing of the House Cormaittee on Govern-
mental Operations, chatitable eppeals at federal facilities
exinted prior to the creation of the CFC through Executive Order
10927, but on an unregulated basis that caused disruption in the
wothplace end ¢id not provide Charitable srigenizations with an
effxéxenc, consistent means of solicting coniributions. Devine
Staternent to Suhcomittee on Manpower and Housing a: 2-3 (Mar. 24,
19F1), Attachnent € to Motion to Dismiss. Since charitable
solic:tatzon in the federal workplace predated the CFC, Executive
Order 10%27 ¢i1d not open the door to such activities, but placed
cuidelines upon how those activities would be conducted. The CFCT
therefore became the exclusive forum for charitable solicitation
in she federal workplace. Accordingly, the CFC is a limited
public forum to which the above-noted limitations upon govern-
mental regulations apply.

Moreover, plaintiffs do fall within the limits of that forum
as it historically has existed. Executive Order 10927 made no
differentiation among charitable organizations on the basis of
how they accomplish their objectives. Exec. Order No. 10,927, 3
C.F.R. 454 (1959-63 Compilation). Certainly the CFC's prowvision

preciucing charitable organizations from any other access to

-8~
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government employees at theilt workplaces would prevent plaintiffs
fror undertaking such solicitation outside of the carpaign. The
lirited public forum created by the CFT embraces plaintiffe ané
therefore ony restriction upon thels participation is subject to
the constitutioral reguirements set forth anove.

Plaintiffs arque, persuasively, that the restriction at
issue here is a conteni-based prohibition that must survive close
scrutiny in order to be uphelé. There is no doubt that the
exclusion's focus is the type of activity engaged in by certain
orgenizations. Those organivations that exercise their right,
see KARCP v. Button, 371 U.c., 415, 428-29 (1963), to seck to
change policy and obizin lecal redrese for wrongs through litige-
tion and vther meane are to be parred from participation in the
CFC under the new Executive Order. As the "expression” protected
under the fifut amendment in an act of charitable sglicitation isg
a reguest for contributions, the "content”™ of that expression is
tne accompanying statcment of how thoee contributions will be
useé. It is this "content” that has, according to defendant,
engendered Such controversy among potential contributors as to
warrant the exclusion based thereupon. See e.c., OPM Press
Felease, "President Orders Federeal Drive to Focus on Charity for
Truly Needy" (Feb. 10, 1883) at 2, Exh. A to McClure Affidavit
[hereinfter cited as "OPM Press Release”) (guoting defendant, who
noted a "'[slentiment favoring 2 wholesale boycott of the CFC'7).

.
Kor does defendant's characterization of this exclusion as a

*viewpoint-neutral” restriction change the fact that it is a

~§-
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content-based prohitition regulring cleose scrutiny. The Supreme

Court rejected a similar argurent in Consvolicdated Edicon Co. v,

Public Service Comrission, 447 U.S5. 530 (1980). The Court
squarely ruled that "[tlhe First Amenénun:'é hestility to
content-taved tegulation extends not only to fettrictions on
particular viewpoints, but also to prohitition of public dis-
cussion of an entire topic.” 447 U.S. at 537. Consequently, it
is of no moment that "’the advoca:r oroups, both left and right

. . will be excluded from the campaign.'”™ OPM Press Release at
2, Exh. A tc McClure Affidavit (quoting defendant).

The next issue te consider is whether the new reguirements
for eligibility to participate in the CFC are "narrowly drawn to
effectuate a compelling state interest.” The fnumerated purposes
of Executive Order'12404 are: (1) "to lessen the burdens of
qovernment and of local communites in meeting needs of human
health and welfare,.” (2) "to provide a convenient channel throuch
which Federal public servants may contribute to these efforts.”

. (3) "to minimize or eliminate disruption of the Federal workplace
and cocts to Federal taxpayers that such fund-raising may
entail,” and (4) "to avoid the reality and appearance of the use
of Federal resources in aid of fund-raising for political activ-
ity or advocacy of public policy, lobbying, or pﬁilanthropy of
any kind that does not directly serve needs of human health and
welfare.™ Exec. Order No. 12,404 § 1., Of these, only the fourth
objective is directly related to the exclusionary provision at

issue here.

~10~
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In his March 24, 14&J sraterent to the Subcommittec on
Manpower and Housing, defendant explained thst the motivation for
the restriction in guestion was the controversy allecedly being
engendered by the presence of lecal defernse funds and "advocacy
groups™ in the CFC. Dewvine Staterent to Subcompittee On Marnpower
and Houring at 5. hccording to defendant, "participation in the
Campaiqn by these groups provoked increasing concern and even
ovtright hostility.® 1d. Defendant stated that a "torrent” of
complaints Concerngng the groups®' participation in the CFC were
made to OPM by the end of the 1982 carpaign. 1d. Empioyees,
defendant asserted, "were outraged, and not without Jjustifica-
tion” that federal resources were being deployed in aid 6! such
organizations. 1d. at 6. He declared that "we were told [in the
letters of complaint to OPM], in npo uncertain terms, that unless
the Cempaign were 1eformed, employee boycotts--some concerted,
others passive, but 211 of them devastating--would bring the life
of the Campaign to an end."” 1d.

Not only is the assertedly "controversial”™ nature of plain-

tiffs® purposes not a compelling governmental interest, it is an

imperriscible bssis for a restriction upon sSpeech. "It is figrmly

settled that under our Constitution the public expression of
ideas may not be prohibited merely because the ideas are them-

selves offensive to some of their hearers.,” Street v. New York,

394 U.S. 576, 592 (1969). There is no doubt that “government ray
not grant the use of a forum to people whose views it finds

acceptable, but deny use to those wishing to express less favored

-11-



29

or more controvertial viewe."  bPelice Departnent of Chicego v.
Mosely, 406 U.S. at 96.

Defendant argues that the asserted interest in "aveidling)
the . . . use of Federal resources in ai1d cf fund-raising for”
the va:iloue types of activitles deened not to constitute "direct
services” 315 supported by the recent decition of the Supreme

Court in Pegan v. Taxation With kKepresentation of wWashinagton, No.

£1-2338 (U.S. May 23, 1983). 1In that case, the Court held that
section 501(c)({2) of the Internal Revenue Code, which prohibits
an organization from veing tax-deductible contrihutions to
support substantial lobbying activities, did not infringe any
right or regulate any activity under the first amendment. Id.,
clip op. at 5. To allow tax~deductible gpntributions to be used
for lobby:ng purposes would be eguivalent to a federal sﬁbsidy
for that activity, the Court held, and ‘Coﬁgress is not required
by the First Amendment to subsidize lobbying.” 1Id. The instant
case is distinguishable. It does not involve the question of a
subsidy for plaintiffs' litigation and other advocacy activities--
the issue raised by defendant here merely concerns the benefits
which would inure to plaintiffs as well as all CFC participants
as. a resclt of the government's assumption of the task of operat-
ing the campaign. But the government did not accept the respon-
sibility to conduct the CFC because of a desire to confer a
benefit upon the various charitable organizations participating
therein; rather, as explained above, it did so in order to regu-

laie the Rmany charitable appeals being made to federal cmp]oyées

~-~12-
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at their workplaces, See bLxec. Order No. 10,927 § 2(b) {author-
izing predecessor of OPM Director to designete specific periods
in which solicitations may be conducted and limit number of
solicitations to three per year). The cost of operating the CFC
is the price for creating this exvlusive channel by which
charitabtle apperals may be nmade.

As the government's desire to avoid the appeafence of using
federal resources to support the lecal defense funds' fund-.
ra..ing efforts, total exclusion fron the CFC certainly is not
the least restrictive alternative that could have been imposed.
while plaintiffs cannot be excluded from the CFC, the government
may, 1f it Gecires, insert into carpeign materials a neutral
statement to the effect that its role in the CFC is simply to
dissbninate.info:mation and facilitate the making of donations.
This would be sufficient to convey the government's desire not to
endorse the making of contributions to any particular organiza-
tion.

The only legitimate interest that the government can prop-
erly assert that pertains to the alleged opposition of employees
to the participation of certain types of groups in the CFC is the

protection of the employees

right nct to contribute. NAACP LDF
11, 560 F. Supp. at 676. ‘But that problem only arises in the
case of undesignated contributions. Therefore to the extent that

the exclusion at issue could be considered to be directed at this

interest, it is not as narrowly drawn as it might be in that it

annlisc +n Aecignated contributions as well.

_13_



O

ERIC

Aruitoxt provided by Eic:

31

In licht of ¢he foregerng, the Court holde that, ac far ac
it applies tc the ratinc of desianated contzibetions, the direc-
tive 1n Executive O:der seekine to reinctate a direct sérvices
regulzercnt 1e contrary to plasntitfse’ firee atendment right to
engaqge 1n choriteble sclicitation 15 o livited ferum.  Therelore,
deferdant shall be enjerned fron denying pending or futere appli-
cation of plaintiffs te participate in the CFC four the sclicita-

tion of designated contributions.

11. Eguea) Frotection Conciderations

ns noted above, plaintiffs' exclusion from participetion in
the CFC with respect to undesianated contributions apprars to be
more appropriately subject to an egual protection analysis rather
than firer anendment review. The fact that first amendment
activity is a primary part of each plaintiff's mission arguably
situates the plaintiffs differently from those organizations in
the CFC who do not engage in such activity, in view of the first
amendment rights of employees who make¢ undesignated contribu-
tions. KAACP LDF 11, 560 F. Supp. at 676-77. Ensuring that the
CFC is operated in such a way as';o protect those rights is a,
legitimate governmental interest. However, as final regulations
implementing Executive Order 12404 have yet to be promulgated it
is premature to consider whether the means by which the govern-
ment might carry out that interest are proper. hccordingly, as
far as plaintiffs' action concerns"their access to undesignatecd

funds, this cause will be dismissed without prejudice,

111. Preliminarv Relief

—14-
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Plaintiffs' reguest for breliminary injunctive relief is, of
course, moot as it pertains to their ability to make their appeal
for support through the CFC and receive designated contributions
as 2 result. Wwith respect to the question of plaintiffs' eligi-
bility to receive undesignated contributions, a preliminary
injunction is not warranted.

The standards governing the issuance of such relief are

well-known and set forth in Virginia Petroleum Jobbers Associa-

tion v. FPC, 259 F.2d 92), 925 (D.C, Cir. 1958). See also

Washington Metropolitan Area Transit Commission V. ‘Holiday Tours,

Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). The factors which

comprise those staqdards are (1) likelihood of ccess on the
merits, (2) irreparability of_harm, (3) detriment to third
parties, and (4) where the public interest lies. During this
litigation, the parties generally have focused their attention on
the question of the plaintiffg' right to engage in ;haritable
s>licitation in the CFC rather than the issue of their eligi-
bility to share in uqdesignated funds. As explained above, any
right plaintiffs might have to access to undesignated contribu-
tions is much less than their right to solicit designated contri-
butions through tﬁe CFC. On the question of access to undesig-
nated funds, then, plaintiffs have not shown a strong likelihood
of success on the merits., As to-the second factor, inasmuch as
undesignated funds are not distributed from their pool until
after the annual campaign is concluded, it cannot be said that

miaintiffs would be irreparably harmed should injunctive relief

~-]15-
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not issue at this time., Such relief could work to the detriment
of other c:ganizations eligible to receive undesignated funds for
the reason that assuming defendant’'s characterization of the
public outcry arising from Plaintiffs' participation in the CFC
is accurate, igme vmPloyees may elect not to nake the undesig-
S

nated conttibutiaﬁgjthey otherwise might make. Finally, it has
not been shown why the public interest would reguire the issuance
of this relief, Therefore, it is denied.

An Order consistent with this Memorandum Opinion shall be

entered this date.

‘j.--qu [¥An s a&J_/\

JOYCE HENS GREEN
United States District Judge

July 15, 1983

~16~-
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FILED
JUL 151983

UNITED STATES DISTHICT COURT
‘ FOR THE DISTRICT OF COLUMBIA

NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, 1KC., et al.,

JAMES E. DAVEY, Clerk

Plaintiffs, & .

v. Civil Action YNo. B83-0928
DONALD J. DEVINE, DIRECTOR,
UNITED STATES OFFICE OF PERSONNEL
MANAGLEMENT,

Defendant.

A _O_!LD—E.B

Consistent with the Memorandum Opinion entered in this action
this date, it is, by the Court, this 15th day of July, 1983,

OLDEKED, that plaintiffs' motion for summary judgment shall be
and hereby is granted 1n part and denied in part, as explained in
the Memorandum Opinion, and it is

FURTHER ORDERED, that defendant, his agents ang subordinates,
shall be and hereby are permanently enjoined from excluding plain-
tiffs from participation in the Combined Federal Campaign with
respect to the solicitation vf *"designated contributions,” as fhat
term is used in this Memoranjum Opinion, on the basis of the
provisions of section (2){b){1 through 3) of Executive Order No.
12353, as amended by section 1(b) of Executive Order No. 12404 of
Februarv 10, 1583, ang it is

FURTHER ORDERED, that to the extent that plain‘tiffs‘ complaint
concerns their right to receive "undesignated contributions,” as
that term is used in the Memor andum Opinion, that claim is dis-
missed without prejudice, and it is

-
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FURTHER ORDLKFD, that plaintiffs' cequest for preliminary
injunctive relief shall be and hereby is denied.

~This cause stands closed.

e W boen
JOYCE HENS GREEN
United States District Judge

o

ERIC

Aruitex: provided by Eric



O

ERIC

Aruitoxt provided by Eic:

36

AppENDIX 3

((’E Umited States
SR Office of
D Personnel Management  waningon DC 2uils

! JUN -g 98

CFC BEMORANDIUN KO H1-1

MENORANDUM FOR THE BYY

SOUF DEPARDE NTS AND AGENCIES
SUBIECT:  1%31-#2 Fund-Kaiwing Bulletin

Listed in thin bulletin are the nat Temad veluntary avencies, tecognized by the
Direvtor of the U, %, 0fffce of Personnel Potgoement dnaccondance with Exeentive
Order 10027, for en-the-job solicitatjon privifepes in the Federal service during
the coming campaign Vear. Orpanizatioms which have been approved for the first
time 1o indicated by an asterisk in the listing.

The worthwhile eftorts of these voluntaty organizations deserve the genrrous
support of Federal empleyees. Whle fudividually we caunot help all those in
need, working topether threugh voluntary charitable organizations we can

chamnel our omern jutoe reaniugfol results, This yvear especially, our cefforts
to sediee the debilitaring impact of inflation on all Americans, places increasing
emphanis on the work of voluntary <haritable organfzations to meet the needs of
the less fortunate in vur sorfety,

Thiough onv partic ip.nirﬁl in the Combined Federal Campaign we ean ensate that
help is brought quickiy and eifectively, whenever iU is needed, B

RECOGHIZED CAMPAIGNS AND AUENCIES

1. Loeal United Fond
members

Community Ct

K and_Other Federated Groups which are
in pood stunding of, or are v

cogpnized by, the United Way of America.

2. the American 1t ional Red Cross (homestic and overseas areas)

3, h'.l}j_«_-‘l\‘.l_l_r_lh'.\llh' Agencies (domestic and overseas areas)
American er Seciery
American Diabetes Association
fmerican Heart Assaciation
American Xidnev Fuud
American Lung Association
Arthritis Foundation
Association for Retarded Citizens of the U.S. {formerly the National
Associa