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LETTER OF TRANSMITTAL

.8, House or REPRESENTATIVES,
Coararrrer ox Posr Orrter aAxp Civin SERVICE,
Serconmmrriee ox Civin SERVICE,
. Washington. D.C., October 28, 198.5.
Hon, Wnaasay DL Forn,
Chairman, Committee on Post Office and Civil Service, U.S, Haouse
of Representatives, Washington, 1).C.

Dear M. Cramsan : Enclosed herewith please find a report, pre-
pared by ) - staff of the Subcommittee on Civil Service, detailing the
efforts of the Director of the Offiee of Personnel Managenent to ex-
clude Planned Parenthcod from participation in the Combined Fed-
eral Campaign. The veport, written after extensive investigation and
numerous interviews, is an acenrate and straightforward account of

" an emotional nnd time-consuming conflict. The report was researched

and written by Andrea Nelson of the Subcommittee stafl.

As you know, the Subcommittee on Civil Service held in-depth hear-
ings on the Combined Federal Campaign in 1979 and has closely moni-
tored the charitalde solicitation efforts within the Federal government
s<ince that time. After a Federal judge forced the Office of Personnel
Management to restore Planned Parenthood to the Campaign Inst
month, I asked my staff to ather all the relevant information on this
issue. This report 1s the resnlt of that inquiry.

I beiieve a history of the dispute over the last three years between
the Otfice of Persornel Management and Planned Parenthood will be
of interest to onr colleagnes and the public. For this reason, I respect-
fully request publication of this study, and its appendices, as a Com-
mittee Print, .

With kind regards,

Sincerely,
Paruicta Scimopnrr, Chalirweomnan,

(1)
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STUDY OF EFFORT TO EXCLUDE PLANNED PARENT-
HOOD FROM PARTICIPATION IN COMBINED FEDERAL
CAMPAIGN

1. INTRODUCTION

The Combined Federal Campaign (CFC) is the annual charitable
fundraising drive conducted among federal employees-and military
per=onnel. It is the only authorized method for on-the-job solicitation
of federul employees, and was established in 1961 to prstect employees
and ageney managers from workplace disruptions due to frequent
solicitations for contributions by varions charitable agencies. The
payroll dednction system provides employees with a convenient chan-
nel for rontribufing to charitable orgamzations. Indeed. the typical
employee contribution niade through the use of payroll deduction
runs ahout three times as high as the typical cash contribntion.

Consolidation of the varions charitable solicitation campaigns with-
i the federal workplacee first oceurred with the promulgation of Fx-
centive Order No. 10728 by President Dwight D. Eisenhower on Sep-
tember 6, 1957, Under Exceutive Order No. 10927 issued by President
John F. Kennedy on March 18, 1961 operation of th: CFC was trans-
forred to the Civil Service Commission, now the Office of Personnel
Management. (OPM). The Director of CPM enjoys wide authority
to decide which charitalle organizations are allowed to participate
in the CFC. Federal workplace charitable solicitation efferts were
further regulated when President Ronald W. Reagan issued Execu-
tive Order 12353 on March 23, 1982, and Executive Ovder No. 12404
on February 10, 1983, '

As the vesult of a series of hearings held in 1979 by the Subcommit-
tee on Civil Serviee of the House Committee on Post Office and Civil
Service, chaired by Rep. Patricia Schroeder of Colorado, Office of
Personne! Management. Director Alan K. Campbell issued revised
guidelines for the CFC creating a new category for national domes-
tic voluntary organizations, and relaxing slightly the eligibility eri-
teria to permit broader participation. Controversy over which chari-
table organizations should be allowed to pa-ticipate in the CFC has
continued under the Reagan administratioi: and the appointment of
Dr. Donald .J. Devine as Director of the Office of Personnel Manage-
ment in Mareh 1981,

9. DeverLorymenT oF THE CoMBINED FrpERsL CAMPAIGN

Prior to 1979, participation in the CFC was limited to four volun-
tary gronps: (1) local United Ways or United Funds and member
ageneies: (2) the American Red Cross (where it was not a member
agency of the local United Way): (3) National Health Agercies,

(1)

s
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which incinded many health rescarch organizations; and (4) Inter-
national Service Agencies, including the USO, Project HOPE, anw
Planned Parenthood-World Population,

Since 1979, the CIFC has been the subject of intense controversy
generated by efforts to change the underlying Executive order, nu-
merous regulttory initiatives, and several nuajor lawsuits, Throughout
this period, the total amount of contributions solicited through the
CFC has increased every year. Total campaign receipts have grown
f:om $7.6 million in 1964 to approximately $101 inithon in 1982, ‘Fhe
dispute has been focused almost exclusively on aceess to the CFC and
tte mitlions of dollars contributed by federal employees, as nontradi-
tional and minority-oriented orgamizations sought the right to pa:-
ticipate in the campaign and O£M fought to keep them out.

As contvoversy over eligibility for participation increased, an
earlier controversy over the distribution of undesignated contribu-
tions receded into the hackground. ‘Fhe eclipse of this dispute occur-
red, in part, becanse distribution of undesignated contributions was
delegated to non-governmental entities (primarily Umted Ways) at
the loeal level and. in part. becanse additional encouragement was
previed to employees to designate theiv contributiens to specific
charitable orgunizations. Still. the issne of fair distribution of ~on-
tributions made to CFC. but not designated to a specitic recipient,
Hngevs in the background.

3. Abyisston oF Apvocacy ORGANIZATIONS

Concerned about allegation of coercion, restricted aceess, and in-
equitable distribution of undesignated funds, Rep. Schroeder chaired
hearings on the CFC in October 1979. Upon completion of the hear-
ings. a majority of members of the Civil Service Snbcommitiee wrote
to Dr. Alan K. Campbell, then Director of the Oflice of Personnel
Management. ficting jts findings and setting forth principles to guide
the future condnet of the campaign. In sum, the principles were that
the campaign should: (1) be run on the local level by rank and file
federal employees: (2) provide more information to potential con-
tributors about recipient groups; (8) contain clear and enforceable
restrictions against coercion: (1) be.opened up to permit participa-
tion by any group serving the needs of any deprived greup in society:
(5) no longer distribute undesignated contributions under the goal
accomplishnrent /Collar base formula: and (6) contain tighter fiscal
controls over the money collected. (See appendix 1.) Director Camp-
bell issued revised rules for the CFC in April 1980 that incorpozated
sonte of the Subconiniittee’s recommendations.

Tu spite of these revisions, participation in the CFC remained lim-
ited to charitable organizations “providing direct services to persouns
in the fields of health and welfare service.” (see the Mannal on Fund
Raising Within the Féderal Service for Voluntary Health and Wel-
fare Agencies, see. 5.21) thus excluding non-profit advocacy organiza-
tions snel as the NAACP Legal Defense and Edueation Fund. Tne.
(“Ine. Fund”™). The NAACP Tue. Fund challenged this limiration in
Federai court, asserting that this “direct cervices™” requirement was an
uncoustitutional infringement on its First Amendment right to engage
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i chavitable solicitation, U.S0 Distriet Conrt Jndee Gerbard Gesoll
agreed with the Tnes Fond and strnek down the =direet services™ ro-
quirement as nnconstitutionally vague, (NAACT Logald Defense and
Fweation Fund., e, v, ('1,//1/';/11//, S0 I Supp. Biga, DUDLCL 1981)
Jidge Gesell fonnd that participation in the CFC wasa First Amend-
went protected activity and that the covernment had failed to meet
the strict standards requisite to iiting sueh protected aetivity.

AsaresulCof the 1979 Subeoniittee hearving< and the YA 462 [ ne.,
Fiod Taw=nit, participation in the CFC was expanded in 1981 to 1n-
chide a host of non-profit advoeacy organizations. A nmmber of these
organizations then applied and participated in the 1981 and (982
catnpaigns in the “National Service Agencies™ eategory.,

Whether it was beenuse Dro Devine knew that several of these or-
ganizations advocated positions which differed from the Reagan ad--
ministration™ on the responsibility of the Federal Government to
provide basic jntman =erviees to the poor and members of minerity
groups=. ot because he thought that it would be inappropriate o allow
charitable funds to go (o “advocaey™ groups, Director Devine con-
cluded that charivable organizations which songht to achieve their
purpose of atding the poor and needy through influencing administra-
tive rulemaking, legislation, and litigation. did not belong in the CRC,

On October 22 1951 Dr. Devine submitted to the White Tlouse a
preposed new Executive order intended to lmit eligibility for par-
ticipation in the CFC to volnntary health and welfare organizations
that “actively condnet heatth and welfare programs and provide serv-
icex to individnals™ and to stop in its tracks the move to extend eligri-
bility to advocacy organizations. Seetion 3 of the proposed order was
drafted to exelude groups that spent even one percent of their income
on lobhying and other proscribed activities. Opposition to the pro-
posed order was <o intense that it was withdrawn, President Reagan
evidently decided not to make substantial changes in the operation of
the CFC and on Mareh 23, 1982, issued Exeentive Order No. 12353
which retiined the langnage *such national voluntary health and wel-
fare agencies and <uch other national vohintary agencies asx may be
appropriate” contained in President Kennedy's original order,

Undeterred by this teniporary =etback. Dr. Devine ixsned proposed
regulations implementing Exect ive Order No. 12355 on May 11, 1982,
These regmlations proposed major changes in the eligibility eriteria
for participation in the CFC and in the control over operations of
local campaigns, The propozed rules had an cligibitity requirement
that national organizations provide direet services to individuals in
all or most of the 50 state=. This would have exclnded nany national
minority organizations which service comnnmities through a broad,
social-ortented approach in contrast to the more traditional direct
serviees, The proposed rule wonkl not have allowed mdependent local
charities to participate in the campaign after one vear, requiring them
to afliliate with a local United Way or other federation or be excluded
from the CFC. Finally. the mile proposed tirning the planning. man-
agement, and administeative anthority for the eampaign over to a
“Principal Combined Fund Organization.” which in most cases would
be the foeal United Way, thereby barring the other major charity fed-
erations from participation in the distribution of undesignated funds.
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Public outery foreed Dr Devine to revise that ~ection of the pro-
posed rule vequiring direct serviee to individnalz in all or most of the
A0 statex, On Jaly 6. 1982, final regulutions were i=sued which allowed

virtually any organization cligible to receive tax deduetible contvibu-

tions under section 501 (¢) (3) of the Internal Revenue Code to partier-
pate in the CFC. The wider ehioiee of potent il heneficiarios was clearly
popular among federal employees heenuse the Fall 1982 CFC raised
7.5Cc more in contributions than the Fall 1951 campaign, despite a
nationwide recession wid rock-hotton morale within the workforee,
In spite of the campaign’s sucess in obtaining contributions to both
the traditional henlth and welfare charvities and the newer advocacy
organizations, Dr. Devine contmued to press for cest ricted participa-
tion. On Febraary 1o, 1983, President Reagan issued Executive Ovder

No. 12404 which eliminated the reference contained in previous orders

to “such other national voluntary ageneies as may be appropriate.”
The new order limited eligilility i two ways: (1) by hnposing @
direet- health or welfare service requirement: and (2) by precluding
the participation of advoeacy organizations 1m the campaign. The
order provided that. )

Ellgibility for participntion in the Combined Federal Campuign shall be limited
to voluntary, charitable, Realth and welfure agencies that provide or support
direet health nnd welfare services to individuals or their fumilies. Sueh direct
health and welfare services must he available to Federul employees in the loceal
cnmpaign solicitution aren, unless they are rendered to needy Dersols overseis.
sSuch services must directly benetlt human beings, whether children, youth,
adults, the aged, the il and infirm, or the mentally or physically handicapped.
such services must consist of care, research or cGuention in the fields of haman
health or social ndjustment and rehabilitation ; relief of victins of natural disas-
ters and other emergencies: or assistance to those who nre impoverished and
therefore in need of foud, shelter, clothing, edueation, and basie humin welfure
services,

Exee. Order No. 12404, see. 1, 48 Fed, Reg. 6685 (1983). The order
made explicit its intention to exclude advocacy organizations from

the CFC:

Apeneies that seck fo intluence the . . . determination of public policy
through . . . advocacy, lobbging, or litigation ou behnlf of parties other than
themselves shall not be deemed charitable health and welfare agencies and shall
not be etigible to participate in the Combined Federul Campaign.

Litigation ensued immediately. In u decision izsued on July 15, 1983,
1.S.D.C. Judge Joyee Hens Green ruled that exchision of the
advoeacy ovganizations becanse-of their controversinl nature, which
Dr. Devine had cited as the motivating factor behind the new Execn-
tive order. was unconstitutional as an impermissible content-based
restriction. (NAACP Legal Defense and Education Fund, et al. v.
Devine. No. 83-0928, D.D.C.. July 15, 1983.) (See appendix 2.y Dr.
Dovine was perntanently enjoined from excluding the legal defense
funds that had filed the suit from participating in the CFC. Publicly,
Dr. Devine insisted that the court order applied only to the named
plaintiffs to the suit. but privately he acknowledged that any attempt
to exclude other similarly situated advoeacy organizations would be
defeated in court and later informally agreed not to exclude other
charitable organizations from the 1983 CF( solely hecause they were
“advocacy™ groups rather than “direct service health and welfare”
agencies. Co

g
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The Admint=tration has appeated the decision of the Federal Dis-
triet Court an the VoL L0078 litigation, Oral argunents ave set
forearly November 1983,

4. OPM v, Prassep Panextooon, 1981-1082

Dr. bonald W1, Devine, formerly an associate professor of govern-
ment and polities at the University of Maryland, served in the Reagan
presidential campaigiiand was subzequent iy appointed Direetor of the
Oflice of Personuel Manageinent. Prior to his appointment to federal
service, Dr. Devine was active in the anti-abortion movement as di-
rector of the Life-PAC group. and in his position as the government's
top persounel oflicial has spearheaded effores to bar government health
m=uranee plans from paving for abortions by federal employees and
to eliminate Planued Parenthood from the CFC,

Planned Parenthood Federation of Awmerica (PPEFA) isan umbrella
organization incorporated asa S01(¢) (3) nonprofit federation of 190
separately incorporated loeal domestie affiliates, PPEIA is the nation's
largest eharitable organization devoted to family planning and has
participated in the CFC sinee 1968, Planned Parenthood-World Pop-
ulation is a trademark and the CFC designation for the international
Lealth and family planning activities directed by PPIA and its inter-
national assistunee component, Family Planning International Assist-
ance, The Internations] Planned Parenthood Federation iz a world-
wide federation of volontary family planning organizations of which
PPEN is one of the larger aflilintes, Lioeal Planned Parenthood ngen-
eles provide educational, medical. and counseling services to persons
seeking medieal adviee and assistance with famtly planuing, contracep-
tion, and pregnaney, Thirty-nine loeal CFCs have United Ways st
ing Planned Parenthood as a member organization. In the=e 55 cam-
patgn areaz, PP does not participate nsa separate entity,

Dy Devine's animosity toward Planned Parenthood is a sonree of
considerable pride to in. At the hearinge convened to examine
Planned Parenthood’s aprlication to participate in the 1983 CFC, the
director stated : :

Everrhady knows where I stand in regard to the kind of practices that Planned
tarcnthood does. You promote abortions; 1 think that's detestable, I think in a
just world, yon'd have nothing to do with a charitable drive, :

In o May 1951 Washington Star interview, Dr. Devine said he was
considering dropping Planned Parenthood from the CFC, On June f),
1981, Dr. Devine iszued a memorandum of eligible organizations and
revealed his strong desive to find a technieal reason to exelude PPFA
from the campaign. Nonetheless. Planned Parenthood was admitted
to the 1951 CFC with Dr. Devine noting that Planned Parenthood was
not. the only organization to fail to nse the accounting standards spe-
cified in the CIFFC regulations, (See appendix 3.)

Dr. Devine's October 22, 1981, proposed fixecutive order singled.ont

Planned Parenthood for exclusion. Section 3(h) of the proposed order
stated:
As nsed in this-Order. the term “eligible voluntaary health and welfare organiza-
tion” <hall mean an organization: (hy that does not provide any abortions,
enthanasin, or abortion-relited or enthanasia-related services or counseling, or
any referrals to other ageneies or organizations that provide such abortion-
related or euthanasia-related services or counseling;

iU
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As noted earlier, President Reagan chose not to aceept this draft or-
der and on Mareh 23, 1982, promuigated a new Lxeeutive order essen-
tinlly reenaeting the Kennedy order. : .

In 1982, Devine admitted Planned Parenthood to the CFC over the
contvary recommendation of hix eligibility committee becanse he
could find no tectmieal eriterin or: whieh to exelude it. Dr. Devine
stated:

As mueh as 1 agree with their view that lanned Parenthood, beeanse of its role

_"_l_u,_.prnuwilng the detestable praetice of abortion, should not receive funds by
this route. I am legally bound to adhnit uny organization which meets the tech-

nical membership requirements.

However, Dr. Devine reelassified Planned Parenthood as = Hadonal
Serviee Ageney at the last minute of the 1982 olizibiinty proeeedings
instead of nllowing it to continue in the International Serviee Agen-
cies eategory in which it had suricipated since 1968, The effect of the
reclussification was tu require Planned Parenthood to apply sepa-
rately to e=- ki ot the 530 jocal campaigns; it was eventually admitted
te whout 0. Organizations in the Tnternational Service Ageneies
eategory are automatically admitted to all local eampaigns.and share
in the distribution of undesignated contributions. National Serviee
Agencies generally do not share in the distribution of undesignated
funds, which amount to approximately 35% of the total amount col-
leeted. PPEA filed o lawsuit challenging the reelussifieation it was
decided in Planned Parenthood’s favor on August 31, 1983 (Plan-
ned Parenthood Fedevation of Aniericay Tne. v, Devine, No. 822162,
D.D.C., Aug. 31, 1983.) (See appendix 1)

5. OPM v. PLannEp Parextioon, 1983

Dr. Devine's extraordinary scrutiny of Planned sarenthood’s ap-
plication for the 1983 CFC, there fore, came as no surprise. A chro-
nology of OPM’s treatmnent of Planned Parenthood’s application
follows:

July 5, 1983

Planned Parenthood submitted its formal applieation for participa-
tion in the fail 1983 campaign. The normal practice of OPM staff is to
review applications as they are received and to notify the applicant of
any formal or technical defect in the application; no such defects were
commmunicated to Planned Parenthood.

July 6,1988

Dr. Devine agreed, under order, not to exclude PPFA on the basis
of the eligibility restrictions of Exceutive Order 12404, (Planncd
Parenthood Federation of Amervica, Ine. v. Devine, No. 83-2118,
D.D.C., July 26, 1983) (See appendix 5.)

August 29,1988 _ _

Planned Parenthood received the first in a series of purportedly
stechnieal” questions regarding its application. OPM’s questions to
Planned Parenthood are discussed in detail in u laiter seetion of this
report.

1: '

o
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dwgrac G, 10N .

The National Eligibdity Commnittee met and Leard representatives
of anti-abortion groups attack Planned Parenthood’s policies and
charge that Planned Parenthood did not meet the teehnieal eriteria of
the regulations, The Eligibility Committee then voted 7-2 to exelude
Planned Parenthood,

Thursday, Neptember 1, 1955

Dr. Devine announeed that some 130 of the applicants had beew ap-
proved for participarion in the CFC, Planned Parenthood was not
among these; Dry Devine stated that an additional hearing to exanlmne
“potentially disturbing evidence that the group has not met the CICs
linancial and reporting vequirements™ had been scheduled for Friday
morning. :

Fraday morning, N plencher 20 1980

Attorneys for Planned Parenthood asked that the hearing he post-
poned until the scope of OPM's inquiry was defined. Dr. Devine ask: d
his counscl to meet with Planned Parenthood representativesito agree
on the i=sues to e addressed. (See appendix 6.)

Friday afte rnoon, September 2, 1983

Joseph Morriz, General Connsel of OPM. and his deputy met with
Planned Parventhood representatives and identified nine points of con-
troversy. (See appendix 7)) The hearing was then scheduled for
Wednesday. September 7

Wednesday, September 7, 1985

Dr. Devine =et the tone for the hearing by stating “We've [also]
decided to give more publie participation than these rather restrivted
gatdelines have suggested.” Representatives of anti-abortion groups
were permitted to denounee Planned Parenthood, and raised questions
about its application. Dr, Devine adjourned the h aring at that point,

cinsisting that these “new™ issues be discussed at yet another hearing

to be held on Friday. September 9, (See appendix 8.)
Friday. September 09, 1982 - .
Representatives of Planned Parenthood rebutted allegations raised
by the National Right to Life Committee at Wednesday's hearing. At
the end of the Friday session. lanned Parenthood requested a de-
cision from the director. but were told fhat no decision woukld be
reached until the following week. (See appendix 9.)
Wednesday, September 14, 1983 Tt
Campaign materinls for local campaigns were scheduled to be
prirted on September 19, Concerned that Director Devine might not
reach a decision until after the campaign materials had been printed,
thus effectively blocking its participation in the 1983 CFC. Planned
Parenthood sought a court order direeting Dr. Devine to issue a de-
eision, On September 14, T8, Distriet Court Judge Joyvee TTens Green
ordered Dr. Devine to decide by 3:00 pan. that day. or Planned Par-
enthood would automatically he admitted. (See appendix 10.)

f
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Late Wy t//u'.\:/:/_l/ afternoon, Nepte mher ) 148

CHaving had two months to review Plainned Parenthood’s apphiea-
tion. and after three hearings in two weeks, Dr. Devine njeeted
Planned Parenthood's applieation, eviticizing PPEA and, impheitly,
the conrt for “demanding my decision on an unreazonably short time-
tnhle.” )

D Devine Hsted several faciors to justify his Jdeciston to exehude
PricA. inchuding it “lack of candor” abont “precisely what it does
regarding atortion™ The decisive factor, thongh, was Phanned Par-
enthood’s anditors nse of the American Institnte of Certitied ub-
lie Accountants (ATCPA) industry audit guide, Ludits of Volun-
tuiy Health and Welfare Oryganizetion (the Audit (‘uide)y rather
than the Standards of Acconnting and Financial Reporting for
Voluntary Health and Welfare (2rganizations (the Nta wlarlds) pre-
ceribed in the CFC regulations, The controversy over the use of the
Audit (hide versus the Stndards is diseussed in greates detail i see-
tion 7 of this report, (See appendix 11.)

T hrsday morning, Septeiader 15, 1987

Planned Parenthood filed an adminiztrative appeal reledtting each
of the point= Dr. Devine raised to support his decision. PPIA asserted
that itx auditors use of the Awdit (ruide did, contrary to Dr. Devine's
conely=ion, meet the “substunee of the Ntandards™. (See appendix 12,
Midday Thursday. Neptember 15,1985

Dr. Devine rejected Planned Parenthood’s appeal, reiterating his
position that Planned Parenthood™s failure to follow the Ntandards
wits 2 bar to its participation in the CFC. (See appendix 13.)

Early afteraoon, Nepiember 1, 198 ‘

Planned  Parenthood immediately tiled for. and received, a tem-
jorary restraining order requiring Director Devine to admit Planned
}\’zl renthood to the CFC, The conrt coneluded
1u light of the differentiad treatment, the extraordinry and inexplicable de-
Luys in the cousideration of plaintiff’s application, the overall tone of the con-
tinuons inquiries, the vontroversinl nature of plaintif's activities, and de-
tendoent’s [Dr. Devine] admitted biws against those avtivities, the Court must
conelude that defendant’s proffered grouds for denial nre merely pretextual,
awnd directly counter this Court's 1983 Opders, botluJuly 15 und 26.

(See appendix 14)
Neptewber 10, 1985

Obeying the court’s order, Dr. Devine admitted Plamed Parenthood
to the eampaign. PPIEA was a=signed to the International Service
Agencies category in which it had participated in the 1963-1981 cun-
paigns, (See appendix 15.)

G, SUMMALY OF QUESTIONS AND A\ NRWERS

I an attempt to discover xome teclmical flaw in Planned Parent-
hood s application. OI'M cubmitted three sets of questions to Planued
sqrenthood. Most of these questions required PPN to re-=tate or ela-
borate on the infornmtion already contained in its application.
Uuder CFC regulation 5 C.F.R. 950407, applicants for participa-
tion in the CFC are required to submit lengthy and detailed applica-

14
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o o docung Hee volanta. - natwne of the organization and its
cotpphanee with cound wecounting practices. "Fhe applhieations must
contuin the foltowing imformation

{1) the corporate name;

(2) a ~tatement of origin, purpoze. and ~tructure of the vrga-
nization

(3) b=t ol chapters or afliliates:

(4) n demenstration of the good will and aceeptabibity of the
organization throughout the United States;

{v) anouthne of the organization’s pm«'l i

(6) the membership of the organization’s Dowrd of directors
and a d(\(ll[)ll()ll of 1ts .l(hllllll‘lhlll\(‘ activity;

{7) vertitication by an independent certitied pul»liv aceountant
of comphance with an weceptable financial system and adoption
of the Umiform Standards:

(8) o s~tatement of mmpli.unv with all factors in the ~eetion
of the regulutions governmug fund-raising practices;

{Y) acopyof i |m-~t .mnu.ll report ;

(10} ncapy of its latest financial 1vpmt prepared in aecordance
with the Standards of Accounting and Financial Reporting for
Vohintavy Tealth and Welfare ()wnnmnmns and certification
that the reoort was prepared in mnhmnn\ with the Standards;

(11) weopy of the Intest external nudit by an independent certi-
fieed public aecountant : and

(12) w ~pecial report to the Director of the Oflice of Person-
nel Management consistent with the reporting requirements of
the Standard:.

Planned Paventhood sapplied OPM with the vequired information
i its July o .1])])11« ation, .\ s noted in the chronology, the OPM stuif
dist not inform PPEA of any formal or technical defects in its ap-
pheation. Nevertheless, Dr. Devine produced aseries of questions, the
lirst set of which were recetved by PPEFA on August 290 A summary
of these l[lll‘\(l()ll\ and PPN response follows,

OPM asked PPFA about the tax-deductibility of contributions it
received: the wmount of funds PPE.NX expended on lobbying Ifederal
aied ~tate governments; the finaneial reports of Fannly Planning
International Assistance (FPLA) and the International l’l.mnv(l
Parventhood Federation (1PPEF); and documentation that no funds

sreceived through the CFC were used to fund abortions, (Sce ap-

pendix 16,)

Planned Parenthood responded that with the exeeption of gifts from
foundations and other non-taxable entities, it did not receive any con-
tributions that are not dednetible nnder section 170 of the Internal
Revenue CodesPPEA cited its annnal information return to the IRS
(form 990) in which PPFA reported its expenditures for lobbying.
The most recent annainl reports, including financial statements, for
FPTA and 1IPPEF were submitted to OPM, Finally, PPFA explicitly
stated that “no part of PPFA’s general fund, whether derived from
the CI°C or otherwise, 18 n=ed to provide abortions.” (Sce appendix
17))

A Li-page indietment of Planned Parenthood submitted by the Na-
tional Right to Life organization on September 1 provided the basis
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for tlee next et of que Gon L (See appetndiy 1) o YEM S Generat Coun

sel tlv\\\_lnpwl nine question= from the noaterd,

~ OPM's questions dealt with (1) wentitioniion of the entity apply-
ing: () ]fl".\'> aflilintes tingneial datw; (5) whether PPEA me the
20 .nm_rh-(lvrul “upport test (Le. that more than half of the orgit-
HiZat10n's support mist come frou non-federal =ourecs): (1) waether
PEEN met the 207, public support text e, that at Teast one-lifth of
’ll‘.‘ (ll'gillllzil"l‘llll.‘ .\|l[)l’()l" tgst colne f]"llll 1o L:U\‘(‘l'”]lli'll’:ll
sonrees) 3 (o) the proprety of cannting in-kind cortributions as pub-
lic support; t6) whether Medicad receipts ~hould e countea us non-
Federal support: (7) whether PPEA complicd with the buar on decep-
tive publicity™ (%) whether interest on loan funds was treated ax
public support : and (0) whether PPEFAS =tatement on publie =up-
port camplied with generally aceepted accounting principles. Planned
Parenthood was the only applicant organization subjected to ths
extensive inguiry.

T it= response, Planned Parenthood restated the information con-
fwined in it~ application that Planned Parenthood FFederation of
Vmerien. Tne. under it trademark Planned Parenthood-World Popu-
Jation, was the entity applying, PPEX also stated that it 15 arganized
on a federnted basis, with a national headquarters organization,
PPFA. nnd some 190 separately incorporated local affilintes. Finaneial
data for afiilintes of PPEA was submitted as regquired by section
0504070 ) (123 of the regulations: each PPEIA afliliate required to
have an independent annuad andit. PPEA stated =T [he sceounting
practices ndopted by Planned Parventhood in respeet of its afliliates are
dentieal to those adopted by many major charities, sneh as the Len-
kemin Society, American Lung Associnfion. Amertean Diabetes As=o-
cintion, und the United Way " all of which were admitted to the 1953
Cre.

C1°C regulations require that an eligible organization receive at least
200 of its funds: from sources other than the federal government or at
Jenat 206 of its funds from direet or indirect publie contributions.
PPEA asserted that, when afliliates are inchided. 315 of its revennes
for 1982 came from the federal government, far below the HOCE fnit.
Connting the aflilintes, publie support provides 21957 of PPEASS
Fevemies. =0 the 20 test is also met. In-kind contributions of medieal
supplies, office equipment. and free or reduced rent for program activi-
ties (hut not volunteer time) were counted as publie support in aecord-
ance with the Standards. PPFA counted Medicatd receipts as non-
federal support, since “grants from state ov Jocal governiaent ageneies
(including Medieaid)™ are specified in see. 950,409 of the regniations.

PPEFA rebutted OPM's allegation of “eceptive publicity™ in fund-
raixing literature by citing Tlanned Parenthood’s listing as meeting
the standards of the Philanthropic Advisory Service of the Council
of Better Business Burcaus and the National Information Burcau.
the ywo leading recognized independent agencies tht certifv the ae-
enracy and fairness of promotional materials nsed by eharitable or-
ganizations, PPIA reported that income on loan funds was treated
e investment income and, therefore, was not inelnded as pubhie sup-
port but rather was included in the “other income™ category. Finally,
PPFA referred to its anditor’s report, finaneial stz ments, and de-

1o
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taled te by todenion trate - l'nl'i['li:llh'l‘ with genevally :ll"’l‘ll\t‘ll
aveounting principhes and, this, with the teehnieal requirenients of
the CIFC regnfations. (See appendix 19

The tinal set of “technieal™ questions addressed to Planned Parent-
hood were raised at the September 7 hearing, OPM queried PPIA
about its TRS report on lobhying expenditures, financial <upport of
PPEA afiiliates the abortion comzeling and services provided by
PEEA alilintes its Heting anoder the teademark Planned Parenthood-
World Papnlation, and again about the tax - deductibility of contribu
tion=made to PPIAL

Planned Parenthood responded that the Targrest amount of its lobby-

ing expenditures were atloeated to “Serviee to the Field of Family
Planning.” amd eited its finaneial statements as to the financial sup-
port provided to afliliates, In response to OPM s allegation that Plan-
ned Parventhood =attempt| =] to coneeal that the aflifiates in =ome in-
stances provide abortion serviees or abortion connseling™ PPEFA
countered :
T s lndierous to contend that Planned Parenthood has coneealed that abortion
cervices e preovided at some aftifinte elinies and that coansclling inchules conn-
~elling e the sovcadability of abortions, or that Planued Parenthood, hothe PERFEA
et the afliliites, supports the proposition that a woman should hseve o right
toscsale abortion if that is her chojee,

The u-c of the trademark Phinned Parenthood-World Population
for the CFC was defended by PPIAL eiting s familiarity and recog-
nition. PPEA noted that other CEFC participants, sueh ax CARE and
Project Hape, are also Hsted by their tradenarks and not by the cor-
porate mames of the organizations. the Cooperative for Amertean
Rebef  Fyvervwhere, and People to People Tlealth Foundation,
l‘(‘\l)('(‘(i\'(-l_\'_

Finallv. Planned Parenthood pointed ont that under the CFC regu-
Lations, the issue is not whether donations are tax-deductible to the
donor hmt whether the funds were received from the public, (See ap-
pendix 200)

7.\ GUIDE, STANDARDS

In hix decision to exchirde Planned Parenthood from the 19s5 C10C,
Dr. Devine was unable to vely on any of the above techmical objections
to PPI°As application, and. therefore, based his decizion on PPEAs
use of the Lwdit ¢7uide for finaneial reporting rather than the Staad -
ards speeified in the regulations, :

Al charitable organizations are required to comply with sceund
aecounting prineiples and to nndergo an annual audit by independent
certified public acconntants. Confusion has arisen in both the CFC
regutations and the charitable commmmity because of the existence of
two guices for acconnting and financial reporting.

The American Institute of Certitied Pablic Aeconntants publishes
an industry audit guide, wdits of Voluntary Health and Welfave
O rganizations, that defines the procedures an independent public
accountant should follow in oxumining and reporting on an organiza-
tion's tinancial statements, The Standardfs of Accounting and Finan-
cial Leportivg foe Vobhatary Health and We liave Ovqunizations were
developed by three mmjor charitable organizations. and contain de-

26-741 0 - 83 - 2 . s
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tatlea ~tanined . for organizations to follow in preparing linaeeiad
inforuntion for genesud public veporting “based on the roeiscd andit
quides aceounting prinedples” (emplasis added), Dr, Devine's reli-
ance on distinetions between the two guides is perhaps misdirected,
sinee the two guides are not intended to be ntually exelusive, Indeed,
the premmble to the vevized edition of the Standards states:
This revised edition of the [Standardsy seeks to attuin ugi orm aeconnting and
nancial reporting by all voluntiey health ad welfare crganizations in cot-
plinnee with the aceounting principles promulgated in the 1974 revised fndostey
wodit puide, Awdits of Voluntary Health and Welfure Qrganizations, ot the
merican Institute of Certitied Public Aceountants, ... Inoa sense, the revised
standards and the revised aqudit goide are complententary publications. Fach
secks to achieve uniform il responsible avcounting aud tinancial reporting.
Since the Standards enecurage organizations to base their finaneial
reperting on the audit gude’s accounting prineiples, and sinee
PPEIACs finaneial statements were certified by a partner at the account-
ing firm of Peat, Marwick, Mitehell and Company as conforming to
generally accepted accounting principles, Dr. Devine'’s exclusion of
Planned Parenthood beeause of ws use of the dwdit (Fuide contravenes
the purpose for which the two guides were developed.

Further complieating the matter are the CFC regulation’s several
provisions relating to the subject of financial reporiing. Sections
050, ;05 (n) and 950407 (f) of the regulations contain references to "an
annug! financial report prepared iu accordance with the Standards,”
“certification by an independent certified publie accountant,™ and ™
specinl report to the Director consistent with the reporting require-
ments of the Standards.”™ : :

Several charitable organizations, other than PPEFA, which did 2ot
follow the detailed Standards were nonetheless adinitted to partici-
pate in the CEC. On September tH, Dr. Devine direeted the QPM statf
to conduct an investigation into agencies identified by Planned Par-
enthood as not complying with the financial reporting requirements
af sections 950,405 (n) and 950407 (f) of the CFC regulations.

8. CoNCLUSION

Since his appointment as Direetor of the Oflice of Personmel Man-
agement in the spring of 1981, Dr. Donald J. Devine has repeatedly
attempted to exchirde Planned Parenthood from participation in the
Federal government's charitable solicitation drive, the Combined Fed-
ernl Campaign (CFC). This effort is entirely consistent with Dr.
Devine’s frequently stated opposition to abortion and with his volun-
tary efforts before joining the Reagan Administration on behalf of
various Right to Life organizations.

The role of the Federal government. in the CFC is one of opening its
doors to a worthwhile private enterprise. The Campaign is designed
to benefit Federal cmp{oyees by providing them the ease of payroll
deduction to make contributions to charitable organizations. It also
serves the interests of charitable organizations by making it possible
for them to solicit the largest workforce in the country. The role of
the government itself is rather passive: the government sets general
policy to avoid disruption of the workplace and serves as a filter to
ensure that disreputable organizations are not permitted to exploit

17
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Foderal woriee . Bevend thie « tunetions, the goverinent takics uo
vole, T nettier erdar oo mor cupporte Ge activities of cach particrjat-
ing clurity, nor =hould it

These Circumstances pose a chalfenge for an individnal appointed
to high government office. 1 i3 naive to suggest that individuals ap-
ported s ageney heads should forget thewe beliefx. It is intolerable,
however, for sucl individuais to ympose thewr bediefs without the sup-
pest of Congress. What, then, is the appropriate course for a govern-
ment ofiic il 2 The ansvwer s ordimarny found in the special vole of
the Congres~ in Aneriean governtent. Within the conlines of the
Constitutson, the Congress 1a {ree to set pohiey. Henee, 1t wounld 1n
most circumstances be more appropriate for Dro Devine to seek con-
gieestonal wetion to win backimg for his political ideology.

Bhut here, Congross lacks the power to exclude Planned Parenthood
from the CIFC. The United States Supreme Court has made it clear
thiat thse ability of an orgamzation to solieit financial support isu right
protected by the First Amendment. Any restrictions on that nght
must be narrowly drawn to achieve a valid State purpose and mst be
obliy 1ot (o the goals of the organization, An etfort to exclude Plan-
ned Parenthood s elearly an ettort to abridge that organization’s IFirst
Amendiment rights on the basis of the purpose of the organization,

Fuarihier, the right of a2 woman to ternunate o pregnancy throngh
abortion 1~ a right protected by the Constitntion. This right is so fun-
damental that State faws to Hinit the right to abortion have been con-
sistently invalidated by the Supreme Court. Dr, Devine's efforts to
ban Planned Paventhiood on the bisis of its support of that right are
suvely improper nnder the Constitation, '

Henee, as long ax the Federal government opens its doers to char-
itable solicitations. it mu=t let in groups which provide funding for
abortinns, provided that such groups run organizations of mtegrity.
Again and again, Plinned Paventhood has heen shown to be suel an
organization. Indeed, Planned Parenthood is one of the best estub-
Fi<hed and miost respeeted charituble organizations in the Nation.

(iven the inappropriateness of an ageney head attempting to -
pose his own personal views contrary to his ageney’s regulations, the
constitutional inability of the Congress to impose content-based re-
strictions on protected First Amendment activities, and the high de-
gree of protection which the Constitution provides to abortion, the
effort= of Dr. Devine ean only be seen as an etfort at harassment. Judge
Green found we much when she ordered the reinstatement of Planned

mrenthood to this vear's eampaign. While such harassment ereates
politieal suvport for Dr. Devine among Right to Life organizations,
it ix offensive conduet for individuals who have been given the puble
trust,

1o
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‘Dr. Alan X. Carphell, Director
office of Pers.nnel Managrrent
1900 E Strert, N.W.
washington, D.C. 20415

Near Nitector Campbell:

The Subeommit tes on Civil Strvice of the Committee on Post Of fivce and Civil
carvice of the Mouwe of Repcesentatives held four days of hearings on the
cambined rederal Campaign (CFC) during October, 1979. w®hile *ne hearings
coavineed the Subcomnittee that CFC is a highly efficient fund-raising opes-
ation whirh provides needed support to many legitimate charities on the local,
national and internstional levels, the hearings Glso alerted the Subcommittees
to serious problems existant an CFC. The major problems incivde the excluuion
of many deserving charnities, including nome werving minority commonities, from
the campaign; the use of an arcane and potentially misleading formula to dis-
tribute undesigneted contributions; and the fact that coercion 18 neither iso-
lated nor abeprant in CFC.  The Subcermittee feund that many charitics and
Federal vorkers are losing confidenee in the Combined Federal Campaign.

The Subcommittee stiongly endorses offorts by the Federal goverpment, as an,
employer, to facilitate voluntary, charitable giving by civil scrvants Ve
are concerned that the deficiencies we found in CFC coulid weaken and joopardize
the program in the years ahread,  For this reason, we request that you amend
the Hanual on Fund-Rasising Within the Federal service to acheive the qeneral
principles set forth below, Pleasse teport to the Subcommittee, by Harch 15,
1980, on what actions you have taken in response to this request.

{’r_imri;lﬂ L] There is no antrinsic reason that the central prrosonnel manage~
ment agency Gf govermment shounld co-ordinate the employee fund-raising effort.
Pecaune the Officc of Persoanel Management (0FM) hal many more pressing duties,
we recommend that OFM cperate CFC in a manner drsigned to reduce its commitment
of resources OFM's tenpensibilitivs should be transferted, »8 for as practi-
cable, to one naticnal CeC v, made up ex-
chirively of Federal enpley
of the worktoree. & Rank and {11e employees whouid be welectied to thewe comnit-
tees through procedures which proviade for participation by all interested em-
ployees, 3, The ~ittees should nake all the basic crcisions about CHFC opera-
tions, including scie, vich have ¢ wignificant impact on cival setvants, which
are now made by the participating Char1ting, ~.iiu aw detemining the content of
the brochute.

ittew and numerous local carvatted
Vhould e brosdly reflective

Thene cuimittoe

o cc

Principle 42, Thr Subcomnittee believes that the more Federal emplayees know

about the participating chatities, the more likely they aie to conttibute, " Par-
- ticipating agencies Jhould,, therefore, he peamitted and encouraged to provide

infotmation to potential doncts about themselves.y rutther, the crochure should

(15)
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! trcluding

be exnjaded to provide roae seatirn alaar ea o targty

Al finances,

inforraticn alwut thear projras

mittee is most seriously concerned atout the lewel of pres-
tuyees during the carpaign.  We ask CEM to prusuigate a
ing conduct, baued on the consent deciree

Principle #3.° The Subee
“are placed on Federal ¢
clear definition of prohirited fund o 2 t
filed in Riddles v Army on March 19, 1979, This definition wouldanntitute o reg-
. W3 would incivde® a prohibition on
Tu1l draclowsce af the options for con-
Pprovinien for confidential yiving di-
care thest nnp er Jinors Bever o cons

Atem pranciples

mting mesit oy
vinors soliciting fren td
ntaal giving or 18 participation an CHC
Spaandin tooar

SUd
Lis
rectly to the pgysoil otface

buter li-.l’.,rn 1 oun wetting particapstion ot ‘-luH.\r gomala below thr inutalla-
n ala: .\m{‘p-lhhn‘l' yon af the na=es of of=

st

co UG partaes
Lainta of curr ien shoule

tion l'--n-l",n o
froials to =
offivaals shout
0 in 4 vactoave way. The 8

St o ent
1 frem
1 of the

shigected Althomgh top
g0, thop shoild be prohibyt
Special Co

wee the carmpy
Mttee has written t}

ww able to ven

dennyg

. i Fa e [ mor LA N lae
Mepit Syate 1 g m feand and Ditector, Office of Myagermert and Shalge l‘,
T anaintae e in wtopping covivion,  (Copaes atta 4.9 [ oerd should cenduct
Y AN 3 ’ s o ¢
1nto other methads of corrcion preveation, inecludimg mandatory confident ial

4 theit azpaet on emplogee morale, peroeptaons of cor,cion, and par-
Finally, the practice of extending the length of campaigns or of holding

vgn shanld,

giving, t= .
licip.n'nn_‘
supplement STy car: .
v tare, be stricily liosted and only ene carpaign shoald be perritted in a year.

aigns in raherently coercive.  The length of each ©

foae aple 340 The Subowrnittes found that numerous legitimate charities have been
St e partaerpataon erther by nartow regulations of by restrictive interpre-
[ f them,  QOiH ‘.!mulx} modify the regiulations on national entry to permit par-
v the ne nt of society:
fovue on the pnddeas of mirority corrunities and, thus, do not have clapters in all
berts of the »ountiy, ave higher than usual averhead costs which conld be reduced

tre a reasonable level after o few yeats in CFC Mareuver, the primary route of entry
thonld be shiftrd to the local level, local CFC cermitters shonld be empowered to,
adnit leeal groups which demonstrate 4 noderate level af Federal erployee '.um’orl,.
probably through a fectition proc t H PR TS

OPM, minimm otandards should require financial integrity, mandate broad

Aisclosure, and ban illegal dycrimination,  To husband the tire of local comnittee

1 ., ateon by yroug s shich: addres

5 of any deprived =

Yure, and whirh ¢ 1tain mpi

mesbers, the minimum standards should Le able to be applied without extensive in-
vestigationy

Principle #5.  The paoblen f distributing Gnd Wignated contributions ane of bal-
Anciug Competing ntee s in meeting corranity, national, and international needs,
disclosing admquate information to denors, eand renponding to the will of coniribug-
tors. The curzent formula has two deficiesncies: First, it may mislesd donors into
thinking that, for each dollar they & ate to a specific charity, thot charity's
by ¢ like amount.  Second, it poses a dilema for those
ince even it they decignate to anciher
1 funds to the offendive charity. ¢ Gne
cpatately from detigrated fonds, so tiat

ig

total receipta will incres

who fimd ope chataty voeally reprehepsible,

group, they wiil be torcing rore vnods
i1gnated tund
the amcunt of desigrations will on no way alter the percentage of undrsignated roney
Sutd hpow, at the time they contribute, the exact
Yar w1l ogn to each g , o they can mave an
1nte v e lgent g to o whether to denan hould
Pt all eligible grosgs, inedudiag ig-
aated fundn.  The farrala sheold alea provide pastivipating chatitbes waith diicient
infarnmation ta ptan rtheir artivities,

salution 14 to treat und

o

each group receive By jloy e

percentage of undeeaarced dallare
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1
URITED STATES DISTKICT COURT F; ‘ L‘ E; [)

FOR THE DISTRICT OF COLUMBIA

JUL 15 1933

KAACP LYCXL DEFENSE ARD N
LOUCATIONREL FUND, INC., et al.,
JAMES E. DAVEY, Clerk

Pleintifts,
v. Civil Action ¥No. E3-D928
DONALD J, DEVIKNE, DIRECTOR,
UNITED STATES OFFICE OF FERSONNEL
MANA NT,

)
)
)
)
)
)
)
)
)
)
)
)

Defendant.

MEMORANDUM OPINION

In thic oction, plaintiffs challenge their thrcatenédre;clu-
sion frem participation in the Combined Federal Campaign (CFC),
an annual charitable fund-raising drive conducted by the federal
government among its employees. The CFC is the only mcaﬁs by
which charitable organizations may solicit contributions from
federal employees or military personnel at their workplaces or

- duty stations, Plaintiffs are non-profit, tax-exempt charitable
organizations within the meaning of section 501(c)(3) of the
Internal Revenue Code, 26 U.S.C. § 501(c)(3). Each plaintiff
engages in litigation and other activities with the purpose of
protecting the cnvironment advancing the civil rights of a
particular aroup of minorities or women. They have been referred
to generally as "legal defense funds.”™ Defendant is the Director
of the Office of Personnel Management (OPM), the agency under
whose ausupices the CFC is conducted. Plaintiffs essentially

argue thatva new Executive Order having the objective of denying

legal defense funds the opportuniiy to p;;:??Tpxte in the CFC
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violates thestr osogbed et peendrent paght LG enGeté an chall-
table solscitation.,  Ar joainesffs poot 3t, the Tratac dcooue” of
this case 35 whether they, like other CFC pertacipante, will be

allowed to have their "30-word” informatioral ftatement included
in the anmval campaien brochure.  Tyir Court previounly denied
plaintaffs® moetion for a predlirinary inlunction and defendant's
motion to dismiss. Thig matter is now ripe for decision upon
plaintiffc' motion for cummary judgment which, along wits their
renewed reguest for e preliminary injunction, wac atcued on July
6, 1983, Four the reasons which follow, the Court grante plain-
tiffs* motion for summary judgment in part and dismisses the
action in part, the renewed reauest for prbfininary injunctive
relief bLiring detled as moot.

The CFC was created by President Kennedy through Executive
Order 10927, on March 18, 1961. Exec. Order No. 10,927, 3 C.F.R.

454 (1959-63 Compilation). How it operates is described in

greater detail in NAARCP Leaal Defense and Educational Fund, Inc.

v. Campbel}, 504 F. Supp. 1365 .(D.D.C. 1981) lhereinafter

referred to as NRACP LDF 1) and NAACP Leczl Defense and

Educational Fund, lnc. v. Devine, 560 F. Supp. 667 (D.D.C. 1983}

[hereinafter referred to as NAACP LDF 11}. At one time legal
defense funds such as plaintiff{s were excluded from participation
in the CFC because of the "direct services" requirement. The
direct services reguirement limited participation in the CFC to
charitable organizations "providing direct services to persons in

sho finlde of health and welfare :-rvices.” NAACP LDF I, SO04°F.

-2
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Twe of the plaintiffs ip the instant acticon challenued (e
frre et services feguireroent on, among other grounds, the grou-g
that 1t alridged their firot amendment 131ght 1o Crgage in clari-
tatle sulicitatson. ﬁ@ﬁgﬂmkgi;l, 504 F. Supp. at 1366. hareeing
with the plaintifis that the direct services reguirement impinged
upor. the plaintitis’ first amendment rights, Judge Gesell struck
Gown the reguirement as "too vague to comport with the strict
ctandards of cpecific y” required 1k the first amendment
context., 1d. at 13tv ./. Thercafter, all of the plaintiffs in
the inssant actilon applicd and were pervitted to participate in
the CFC tor 1981 and/cr 1962 as "netional service agencies,”
Executive Order 10927 was supercedel by Executive Order 12353 on
March, 73, 1982, 47 Fed. Fog., 12785 (1982); the new order did not
affect plaintiffs’ ability to participate in the CFC.

On February 10, 1983, however, Executive Order 12353 was
amended by Executive Order 12404, which had the objective of
reinstating the direct services requirement, but with the
constitutionally-required specificity that the previous such
requirement was found to lack in NAACP LDF 1. It states that
eligibility for participation in the Combined
Federal Campaign shall be limited to voluntary,
charitable, health and welfare agencies that
provide or support direct health and welfare
services to individuals or their families.

Such direct health and welfare services must be
available to Fede:al employees in the local

campaign solicitation area, unless they are
rendered to needy persons overseas. Such

-3~
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services muet directly benefit human beings,

whether children, youth, edults, the aged, the

i1l and infirm, or the mentally or physically

handicapped. Such services nust consist of

care, research or education in the fields of

humran health or social adjustment and rehabili-

tation: relief of victims of natural disasters

and other emergencies; or ascistaence to those

who are impoverished and therefore in need of

foed, shelter, clothing, c¢ducation, and basic

human welfare services.
Exec. Order No. 12,404 § 1, 4B Fed. Reg. 6685 (1983). The
Executive Order also provides that "Agencies that se?k to influ-
ence the . . . determination of public policy through . . .
advocacy, lobbying or litigation on behalf of parties other than
themselves shall not be deemed charitable health and welfare
agencies and shall not be eligible to participate in the C-.mbined
Federal Campaign.™ The announced purpose of the Executive
Order's instruction that a direct services reguirement be reim-
posed was to exclude legal defense funds from the CFC, identify-
ing as such several of the plaintiffs in this action. Devine

Memorandum of Feb. 2, 1983, "New Executive Order for the Combined

Federal Campaign,” Exh. K to Ralston Aifid§vit.

According to defendant, the participation of some organiza-
tions in the past had resuvlted in controversy and threatened
boycotts of the campaign. For example, various labor groups
expressed th;}r opposition to the including of the ™ational Right
to work Legal Defense Foundation in the CFC and warned defendant
of potential boycotts as a result. Chairpersons of some local

CFC committees also advised defendant of their concerns that

contributions to the CFC might decline because of the presencs in

—4-
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.
the campaign of organizations involved in such isnuos as integra-
tion and abortion, at well as 'riqhi—to—work.'

Flaintif{fs atcue that the reinstated direct services
tequitement suffers from the same wagueness defect as the rule at
iesue in RARCE LDF 1. They aleo argue that because the CFC is &

.
"limited public forum,” the Lxecutive, Order's exclveion of organ-
izations "that seck to influence . . . the determination of
public policy throusth . . . advocacy, lobbying, or litigation on
behalf of parties other than themselves™ is an unconstitutional
infringement upon their first amendment richts, Furthermore,
they assert that the ord. : violates thelr guarantee to equal

protection of the laws. Defendant contends that the vegugness

challenge 1§ premature inasmuch as any such deficiency could be

. Pt
cured, in cdefendant's view, by the promulgation of implementipy 4
regulationg«¢Thtaining the needed specificity. This argument has f
merit: proposed regulations to implement Executive Order 12404

were announced on June 24, 1983 for a 30-day notic. and comment

period. Yet the substantive first amendment issues raised by the

Executive Order are ready for judicial review at t’ time, for '
the reason that no regulation coulé remove the a) dl§ uncon=
stitutional exclusion and remain consistent with rcutive
Order.

1t is important to note that the CFC provides employees with
two ways in which to make contributions, inasmuch as (for reasons .
which will be explained below) plaintiffs' first amendment rights

differ with respect to these two methods. An employee may desig-
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ticne rarticifating 1n the CFC.  Alwernatively, 1f the erpicree

Tne solicitation of charitable contributions involves
interests pretected by the first amendment’s guarantee of freedom

of cieech., Villaoe of

c v, Civivens for a bBetter

444 V.S, €20, €29. At least with recpect to desig-

.
[
2
o
(4

this principle aprlies to the CFC: by encaging in
¢elicitation throughout the campaian, an O:ganization seeks to
persuade an employee to make a donation to that organization.

See NARCH LDF 1, 504 F. Supp. at 1637, see 2lso NAACP LDF 11, 560

F. Supp. at 67%. Yet the tame interests are not present ir the
naking of undesignased contributions. An ewmployee's decision to
rake a general undesignated donation is not motivated by the same
cenciderations as a.decision to designate a contribution. Such a
decicion 1s not a respcnse to a particular organization's solici-
tation activities in the same way that a decision to make a
Sesignated contribution is, for the reason that he yields to the
CFC all cont:ol over how that money is to be disbursed.

This was the basis for this Court's decision in NAACP LDF 11
that denying plaintiffs the eligibility to receive undesignated

funds did not virlate their first amendment right to engage in

-6~
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charitable solicitation. Tnis Court found KAACP LDF II “quite a2
different case” from NAACP LDF I, noting that while the Oppor-
tunity for the plaintiffs to receive designated contributions was
ensured by the prior decision, "{t}y contrass, a donor making
undesignated contributions elects to exptess no preference that
his money should be distributed in part to plaintiffs; rather all
he is sayving is that his money should go to the public good.”
560 F. Supp. at 675. Accordingly. with regard to ungesignated
funds, plaintiffs' claim appeals tO be more properly the subject
of an equal protection analysis than first amendment scrutiny.
where the government has created 3 forum for activities
involving free speech, reasonzble time, place, and manner
restrictions afe permissible, but any content-baseé prohibition
must be “"rarrowly érawn to effectuare 2 compelling state

interest.” JFerry Education resociatién v. Perry Local Educators’

Association, 103 S. Ct. 948, 995 (1963), see also Police

Department of Chicago v.- Mosely., 40B U.S. 92, 96 (1977).

Attempting to aralogize the CFC to the school internal mail
system found not to be 2 public forum by the Supreme Court in
Perry Educetion, defendant argues that the CFC is not a public
forum and that therefore plaintiffs have no right to paxtic;pate
in it. because access to the campaign is limited to certain types
of groups.

1t is clear that the CFC does constitute a public forum to
the extent that it permits numerous charitable organizations to

piestus cucis wmeS5ages to federal employees. As Judge Gesell

L -7-
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1
i

found, "by providing wrganisations the opportunity to participate

in the CFC, the covernment has, in effecy, provided a tilltoard

runicetion throuch which orcanitations can cGis-

mittee on Manpower and Housing of the House Cormaittee on Govern-
mental Operations, chatitable eppeals at federal facilities
exinted prior to the creation of the CFC through Executive Order
10927, but on an unregulated basis that caused disruption in the
wothplace end ¢id not provide Charitable srigenizations with an
effxéxenc, consistent means of solicting coniributions. Devine
Staternent to Suhcomittee on Manpower and Housing a: 2-3 (Mar. 24,
19F1), Attachnent € to Motion to Dismiss. Since charitable
solic:tatzon in the federal workplace predated the CFC, Executive
Order 10%27 ¢i1d not open the door to such activities, but placed
cuidelines upon how those activities would be conducted. The CFCT
therefore became the exclusive forum for charitable solicitation
in she federal workplace. Accordingly, the CFC is a limited
public forum to which the above-noted limitations upon govern-
mental regulations apply.

Moreover, plaintiffs do fall within the limits of that forum
as it historically has existed. Executive Order 10927 made no
differentiation among charitable organizations on the basis of
how they accomplish their objectives. Exec. Order No. 10,927, 3
C.F.R. 454 (1959-63 Compilation). Certainly the CFC's prowvision

preciucing charitable organizations from any other access to

-8~
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government employees at theilt workplaces would prevent plaintiffs
fror undertaking such solicitation outside of the carpaign. The
lirited public forum created by the CFT embraces plaintiffe ané
therefore ony restriction upon thels participation is subject to
the constitutioral reguirements set forth anove.

Plaintiffs arque, persuasively, that the restriction at
issue here is a conteni-based prohibition that must survive close
scrutiny in order to be uphelé. There is no doubt that the
exclusion's focus is the type of activity engaged in by certain
orgenizations. Those organivations that exercise their right,
see KARCP v. Button, 371 U.c., 415, 428-29 (1963), to seck to
change policy and obizin lecal redrese for wrongs through litige-
tion and vther meane are to be parred from participation in the
CFC under the new Executive Order. As the "expression” protected
under the fifut amendment in an act of charitable sglicitation isg
a reguest for contributions, the "content”™ of that expression is
tne accompanying statcment of how thoee contributions will be
useé. It is this "content” that has, according to defendant,
engendered Such controversy among potential contributors as to
warrant the exclusion based thereupon. See e.c., OPM Press
Felease, "President Orders Federeal Drive to Focus on Charity for
Truly Needy" (Feb. 10, 1883) at 2, Exh. A to McClure Affidavit
[hereinfter cited as "OPM Press Release”) (guoting defendant, who
noted a "'[slentiment favoring 2 wholesale boycott of the CFC'7).

.
Kor does defendant's characterization of this exclusion as a

*viewpoint-neutral” restriction change the fact that it is a

~§-
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content-based prohitition regulring cleose scrutiny. The Supreme

Court rejected a similar argurent in Consvolicdated Edicon Co. v,

Public Service Comrission, 447 U.S5. 530 (1980). The Court
squarely ruled that "[tlhe First Amenénun:'é hestility to
content-taved tegulation extends not only to fettrictions on
particular viewpoints, but also to prohitition of public dis-
cussion of an entire topic.” 447 U.S. at 537. Consequently, it
is of no moment that "’the advoca:r oroups, both left and right

. . will be excluded from the campaign.'”™ OPM Press Release at
2, Exh. A tc McClure Affidavit (quoting defendant).

The next issue te consider is whether the new reguirements
for eligibility to participate in the CFC are "narrowly drawn to
effectuate a compelling state interest.” The fnumerated purposes
of Executive Order'12404 are: (1) "to lessen the burdens of
qovernment and of local communites in meeting needs of human
health and welfare,.” (2) "to provide a convenient channel throuch
which Federal public servants may contribute to these efforts.”

. (3) "to minimize or eliminate disruption of the Federal workplace
and cocts to Federal taxpayers that such fund-raising may
entail,” and (4) "to avoid the reality and appearance of the use
of Federal resources in aid of fund-raising for political activ-
ity or advocacy of public policy, lobbying, or pﬁilanthropy of
any kind that does not directly serve needs of human health and
welfare.™ Exec. Order No. 12,404 § 1., Of these, only the fourth
objective is directly related to the exclusionary provision at

issue here.

~10~
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In his March 24, 14&J sraterent to the Subcommittec on
Manpower and Housing, defendant explained thst the motivation for
the restriction in guestion was the controversy allecedly being
engendered by the presence of lecal defernse funds and "advocacy
groups™ in the CFC. Dewvine Staterent to Subcompittee On Marnpower
and Houring at 5. hccording to defendant, "participation in the
Campaiqn by these groups provoked increasing concern and even
ovtright hostility.® 1d. Defendant stated that a "torrent” of
complaints Concerngng the groups®' participation in the CFC were
made to OPM by the end of the 1982 carpaign. 1d. Empioyees,
defendant asserted, "were outraged, and not without Jjustifica-
tion” that federal resources were being deployed in aid 6! such
organizations. 1d. at 6. He declared that "we were told [in the
letters of complaint to OPM], in npo uncertain terms, that unless
the Cempaign were 1eformed, employee boycotts--some concerted,
others passive, but 211 of them devastating--would bring the life
of the Campaign to an end."” 1d.

Not only is the assertedly "controversial”™ nature of plain-

tiffs® purposes not a compelling governmental interest, it is an

imperriscible bssis for a restriction upon sSpeech. "It is figrmly

settled that under our Constitution the public expression of
ideas may not be prohibited merely because the ideas are them-

selves offensive to some of their hearers.,” Street v. New York,

394 U.S. 576, 592 (1969). There is no doubt that “government ray
not grant the use of a forum to people whose views it finds

acceptable, but deny use to those wishing to express less favored

-11-
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or more controvertial viewe."  bPelice Departnent of Chicego v.
Mosely, 406 U.S. at 96.

Defendant argues that the asserted interest in "aveidling)
the . . . use of Federal resources in ai1d cf fund-raising for”
the va:iloue types of activitles deened not to constitute "direct
services” 315 supported by the recent decition of the Supreme

Court in Pegan v. Taxation With kKepresentation of wWashinagton, No.

£1-2338 (U.S. May 23, 1983). 1In that case, the Court held that
section 501(c)({2) of the Internal Revenue Code, which prohibits
an organization from veing tax-deductible contrihutions to
support substantial lobbying activities, did not infringe any
right or regulate any activity under the first amendment. Id.,
clip op. at 5. To allow tax~deductible gpntributions to be used
for lobby:ng purposes would be eguivalent to a federal sﬁbsidy
for that activity, the Court held, and ‘Coﬁgress is not required
by the First Amendment to subsidize lobbying.” 1Id. The instant
case is distinguishable. It does not involve the question of a
subsidy for plaintiffs' litigation and other advocacy activities--
the issue raised by defendant here merely concerns the benefits
which would inure to plaintiffs as well as all CFC participants
as. a resclt of the government's assumption of the task of operat-
ing the campaign. But the government did not accept the respon-
sibility to conduct the CFC because of a desire to confer a
benefit upon the various charitable organizations participating
therein; rather, as explained above, it did so in order to regu-

laie the Rmany charitable appeals being made to federal cmp]oyées

~-~12-
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at their workplaces, See bLxec. Order No. 10,927 § 2(b) {author-
izing predecessor of OPM Director to designete specific periods
in which solicitations may be conducted and limit number of
solicitations to three per year). The cost of operating the CFC
is the price for creating this exvlusive channel by which
charitabtle apperals may be nmade.

As the government's desire to avoid the appeafence of using
federal resources to support the lecal defense funds' fund-.
ra..ing efforts, total exclusion fron the CFC certainly is not
the least restrictive alternative that could have been imposed.
while plaintiffs cannot be excluded from the CFC, the government
may, 1f it Gecires, insert into carpeign materials a neutral
statement to the effect that its role in the CFC is simply to
dissbninate.info:mation and facilitate the making of donations.
This would be sufficient to convey the government's desire not to
endorse the making of contributions to any particular organiza-
tion.

The only legitimate interest that the government can prop-
erly assert that pertains to the alleged opposition of employees
to the participation of certain types of groups in the CFC is the

protection of the employees

right nct to contribute. NAACP LDF
11, 560 F. Supp. at 676. ‘But that problem only arises in the
case of undesignated contributions. Therefore to the extent that

the exclusion at issue could be considered to be directed at this

interest, it is not as narrowly drawn as it might be in that it

annlisc +n Aecignated contributions as well.

_13_
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In licht of ¢he foregerng, the Court holde that, ac far ac
it applies tc the ratinc of desianated contzibetions, the direc-
tive 1n Executive O:der seekine to reinctate a direct sérvices
regulzercnt 1e contrary to plasntitfse’ firee atendment right to
engaqge 1n choriteble sclicitation 15 o livited ferum.  Therelore,
deferdant shall be enjerned fron denying pending or futere appli-
cation of plaintiffs te participate in the CFC four the sclicita-

tion of designated contributions.

11. Eguea) Frotection Conciderations

ns noted above, plaintiffs' exclusion from participetion in
the CFC with respect to undesianated contributions apprars to be
more appropriately subject to an egual protection analysis rather
than firer anendment review. The fact that first amendment
activity is a primary part of each plaintiff's mission arguably
situates the plaintiffs differently from those organizations in
the CFC who do not engage in such activity, in view of the first
amendment rights of employees who make¢ undesignated contribu-
tions. KAACP LDF 11, 560 F. Supp. at 676-77. Ensuring that the
CFC is operated in such a way as';o protect those rights is a,
legitimate governmental interest. However, as final regulations
implementing Executive Order 12404 have yet to be promulgated it
is premature to consider whether the means by which the govern-
ment might carry out that interest are proper. hccordingly, as
far as plaintiffs' action concerns"their access to undesignatecd

funds, this cause will be dismissed without prejudice,

111. Preliminarv Relief

—14-
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Plaintiffs' reguest for breliminary injunctive relief is, of
course, moot as it pertains to their ability to make their appeal
for support through the CFC and receive designated contributions
as 2 result. Wwith respect to the question of plaintiffs' eligi-
bility to receive undesignated contributions, a preliminary
injunction is not warranted.

The standards governing the issuance of such relief are

well-known and set forth in Virginia Petroleum Jobbers Associa-

tion v. FPC, 259 F.2d 92), 925 (D.C, Cir. 1958). See also

Washington Metropolitan Area Transit Commission V. ‘Holiday Tours,

Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). The factors which

comprise those staqdards are (1) likelihood of ccess on the
merits, (2) irreparability of_harm, (3) detriment to third
parties, and (4) where the public interest lies. During this
litigation, the parties generally have focused their attention on
the question of the plaintiffg' right to engage in ;haritable
s>licitation in the CFC rather than the issue of their eligi-
bility to share in uqdesignated funds. As explained above, any
right plaintiffs might have to access to undesignated contribu-
tions is much less than their right to solicit designated contri-
butions through tﬁe CFC. On the question of access to undesig-
nated funds, then, plaintiffs have not shown a strong likelihood
of success on the merits., As to-the second factor, inasmuch as
undesignated funds are not distributed from their pool until
after the annual campaign is concluded, it cannot be said that

miaintiffs would be irreparably harmed should injunctive relief

~-]15-
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not issue at this time., Such relief could work to the detriment
of other c:ganizations eligible to receive undesignated funds for
the reason that assuming defendant’'s characterization of the
public outcry arising from Plaintiffs' participation in the CFC
is accurate, igme vmPloyees may elect not to nake the undesig-
S

nated conttibutiaﬁgjthey otherwise might make. Finally, it has
not been shown why the public interest would reguire the issuance
of this relief, Therefore, it is denied.

An Order consistent with this Memorandum Opinion shall be

entered this date.

‘j.--qu [¥An s a&J_/\

JOYCE HENS GREEN
United States District Judge

July 15, 1983

~16~-
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FILED
JUL 151983

UNITED STATES DISTHICT COURT
‘ FOR THE DISTRICT OF COLUMBIA

NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, 1KC., et al.,

JAMES E. DAVEY, Clerk

Plaintiffs, & .

v. Civil Action YNo. B83-0928
DONALD J. DEVINE, DIRECTOR,
UNITED STATES OFFICE OF PERSONNEL
MANAGLEMENT,

Defendant.

A _O_!LD—E.B

Consistent with the Memorandum Opinion entered in this action
this date, it is, by the Court, this 15th day of July, 1983,

OLDEKED, that plaintiffs' motion for summary judgment shall be
and hereby is granted 1n part and denied in part, as explained in
the Memorandum Opinion, and it is

FURTHER ORDERED, that defendant, his agents ang subordinates,
shall be and hereby are permanently enjoined from excluding plain-
tiffs from participation in the Combined Federal Campaign with
respect to the solicitation vf *"designated contributions,” as fhat
term is used in this Memoranjum Opinion, on the basis of the
provisions of section (2){b){1 through 3) of Executive Order No.
12353, as amended by section 1(b) of Executive Order No. 12404 of
Februarv 10, 1583, ang it is

FURTHER ORDERED, that to the extent that plain‘tiffs‘ complaint
concerns their right to receive "undesignated contributions,” as
that term is used in the Memor andum Opinion, that claim is dis-
missed without prejudice, and it is

-
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FURTHER ORDLKFD, that plaintiffs' cequest for preliminary
injunctive relief shall be and hereby is denied.

~This cause stands closed.

e W boen
JOYCE HENS GREEN
United States District Judge

o

ERIC

Aruitex: provided by Eric



O

ERIC

Aruitoxt provided by Eic:

36

AppENDIX 3

((’E Umited States
SR Office of
D Personnel Management  waningon DC 2uils

! JUN -g 98

CFC BEMORANDIUN KO H1-1

MENORANDUM FOR THE BYY

SOUF DEPARDE NTS AND AGENCIES
SUBIECT:  1%31-#2 Fund-Kaiwing Bulletin

Listed in thin bulletin are the nat Temad veluntary avencies, tecognized by the
Direvtor of the U, %, 0fffce of Personnel Potgoement dnaccondance with Exeentive
Order 10027, for en-the-job solicitatjon privifepes in the Federal service during
the coming campaign Vear. Orpanizatioms which have been approved for the first
time 1o indicated by an asterisk in the listing.

The worthwhile eftorts of these voluntaty organizations deserve the genrrous
support of Federal empleyees. Whle fudividually we caunot help all those in
need, working topether threugh voluntary charitable organizations we can

chamnel our omern jutoe reaniugfol results, This yvear especially, our cefforts
to sediee the debilitaring impact of inflation on all Americans, places increasing
emphanis on the work of voluntary <haritable organfzations to meet the needs of
the less fortunate in vur sorfety,

Thiough onv partic ip.nirﬁl in the Combined Federal Campaign we ean ensate that
help is brought quickiy and eifectively, whenever iU is needed, B

RECOGHIZED CAMPAIGNS AND AUENCIES

1. Loeal United Fond
members

Community Ct

K and_Other Federated Groups which are
in pood stunding of, or are v

cogpnized by, the United Way of America.

2. the American 1t ional Red Cross (homestic and overseas areas)

3, h'.l}j_«_-‘l\‘.l_l_r_lh'.\llh' Agencies (domestic and overseas areas)
American er Seciery
American Diabetes Association
fmerican Heart Assaciation
American Xidnev Fuud
American Lung Association
Arthritis Foundation
Association for Retarded Citizens of the U.S. {formerly the National
Association for Rerarded Citizens)
xCity of Hope
Cystic Filirosis Foundation
Epilepsy Foundation of Ar rica
*Juvenile Diabetes Foundation
*Leukemia Society of America
March of Dimes Birth Defects Foundation
Muscular Dystrophy Association
Myasthenia Gravis Foundat ion
Naticnal Association for Sirkle Cell Discase
National Easter Seal Society
National Hemophilia Foundation
ANarional Jewish Hospital and Research Center/National Asthma Center
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Project HOFE (People-tu-People Health Foundatton)
save the Children Federation

Muttarian tniversalist Service Commitree

aafted Ltates Committed for UNICEF

iteee s cbanal e fal Service

.

.. faternat tanal avice Apencles (overneas area)
crivan Soctal Health Associatien
- Aaped ot es Dopattment, YMUA
Bov feaate ot funet bea, Overseas Councils
tirl Lt of Amerniea, Oversoas Aitiliates
I'ntted Seamen’s Service
Sattenad Park and Reercation Aenecbatien

6, Wnited Service Qrpanlzations (USO) (Uveysean areal

. Natfonal Service Agencivy (domestic area)
#Amerisan Federation for the Rlind
‘tican Socdal Health Association
sFederally bmployed Wemen legal Defense and Fduration Fund
*Indian Law Resource Center
Medic Alert Foogndation International
ACE Topal Defense and Pducational Fund
AP Special Contribution Fund
1tional Black United Fund (Los Ange les, CA) Detroft, MI{ New York,
NY; Atlanta, GA; Canton, OU)
wtional Orpanization for Women legal Defense and Education Fund
sXational Park and Recreation Assoviation
*at e American Rights Fund
APherto Rican Lepal Defenne and Education Fund
*United © Service
tuited Setvice Crpamzations (US0)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FILED
S a3

JANES B, DAVEY., Clerk
Plaant i€,

v. : Civil Action No. 82-2162

DONALD J. DEVINE,

Dufendant.,
MEMORANDUM OPINION

This dispute centers on the classification of a
charitable orcanization as a particular type of participant in
the Combined Federal Campaign (CFC), the annual charitable
fund-raising drive conducted by the United States Government
among its cmployeess. Plaintif{f Planned Parenthood Faederation
of America, Inc., an organization devoted to the encouragement
of familvy planning, has brought this action against defendant
Donald J. Devine, Director of tue Office of Personnel
Management (OPM) under whose auspices the CFC is administered.
Plaintiff maintains that the manner in which defendant altered
its status from an International Service Agency (ISA) to a
National Service Agéncy (NSA) on July 23, 1982, violated
plaintiff’'s rights under the first and fifth amendments as

LI

well as the administrative Procedure act (APA). Consequently,
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plaintiff requests declaratory relief that its rights were
abridged and injunctive relief barr‘ng defendant froi
treating plaintiff as an NSA with respect to the 1982 CFC.
This matter is Lefore the Court on cross-motions for summary
judgment,  There are ho material facts in dispute,® §g;

Fed. R. Civ. P. 56, and since the manner in which plaintiff
was classified as an NSA contravened its rights under the
Constitution and the APA, the motion for summary judgment by

plaintiff wi'll be granted,
I. Factual Background

Refore describing the precise manner in which the
classification of plaintiff as an NSA was accomplished, it is
necessary to discuss briefly how the CFC generally is
administered.** There are five voluntary groups in which
charitable organizations desiring to participate in the CFC
are classified: United Way Agencies (local united fund or
community c“:sts recocn®zed by the United Way of America),

National Health Agencies, the American Red Cross,

vy
.

* The events that transpired when plaintiff was -lassified
as an NSA are not subject to material dispute. The legal
significance of these events and the characterizations that
the parties wish to attach to the events, however, are subject
to serious disagreement.

** For a more detailed explanation of the operation of the
CFC, see National Black United Fund, Inc. (NBUF I) v. Devine,
667 F.2d 173, 174~76 (D.C. Cir. 1981); NAACP Legal Defense and
Educational Fund, Inc. (NAACP LDF 11) v. Pevine, 560 F. Supp.
667, 670~-71 (D.D.C. 1983).
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International Service Agencies, and National service Agencies.
To participate in the CFC, NSAs and IShAs must satisfy varying
requirements. For example, NSAs must be approved by the’
nationwide campaign and by each local CPC in which they desire
to participate in order to ensure that the KShs provide
*direct and substantial scrvices” to the public in each local

CFC. See National Black United Fund (NBUF I1) v, Devine,

Civil Action No. 81-2531 (D.D.C. Nov. 17, 1%81) (upnolding
requirement of “"direct and substantial services® against
challenges under APA and first amendment for vagueness). 1n~
contrast, 1SAs must obtain approval only from the nationwide
campaign since a requirement of a local presence would be
inconsistent with the fact that ISAs generally perform their
services overseas. Wwhen federal employees contribute to the
CFC, they have the option of designating that a

particular charitable organization(s) should receive their
contributions or of allowing their undesignated funds to be
distributed in a manner determined by the local CFC.

With this thumbnail sketch of the essential ;1ements of
the administrption.of the CFC, attention now can be directed
to the events surrounding the classification of plaintiff as
an NSA. For thirteen years, including the 1981 CFC
administered by the defendant in the present action, plaintiff
was classified as an ISA. On July 6, 1982, OPM published

final regulations which, inter alia, established standards for

eligibility for the participation of charitable organizations

*
Ma
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in the CFC. See &7 Fed. Reg, 29496-29512. Apart from
continuing the “local presence” reguirement for NSAs,*

these regulations made no attempt to define differences

betwern NShs and I1Shs. On July 23, 1982, th~ National
Eligibility Committee (an advisory group cotvened too consider
what charities should be admitted to the CFC) reconended  that
plaintiff should be ecxcluded from the 1982 CFC.**
Notwithstanding this recommendation, OPM issued a press release

on the same date which stated:

*As much as I agree with their view that
Planned Parenthood, because of its role in
promoting the detestable practice of abortion,
‘should bot receive funds by this route, I am
leally bound to admit any organization which

* Defendant suggests that the regulations of July 6, 1982,
"provide a comnon-sense standard - provision of services
overscas - for treating an oraganization as international for
purpose of the local presence requirement.” Defendanct's
Statement of Material Facts (SMF) 36. The regulatory
provisions that defendant cites for this proposition, see 5
C.F.R. §§ 950.309¢(a)(2)}, 950.405(a)(6) & 950.407., provide no
such standard. That the July 6th regulations give no guidance
for distinjuishing between 1SAs and NSAs is confirmed by
defendant’s concession that an unpublished, “raft tnemor andur
was the basis for the decision to classify plaintiff as an NSh
instead of an ISA.  See Defendant's SMF 37. Assuming arguendo
that any standard to d:stinguish ISAs from NSAs can be derived
from the July 6th reguiations, the critical point is that such
an implied standarl was nct relied upon in the classification
decision of July 23, 1982. See Defendant's Letters Denying
Plaintiff's First and Second Requests for Reconsideration
(August 2 and 5, 1982).

*+ Of the 117 charitable organizations that had
participated in prior CFCs, plaintiff was the only one that
the National Eligibility Committee recommended should not be
admitted to the 1982 CFC.
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merets the technical wembership reguircements,
Devine declared. "Thetefore, I am reluctantly
approving Planned Parenthood for membership in
the CFC in 1982. 11 do believe, however, that
this matter is ripe for legisiative solution,
so that abortion groups can be excluded from
the campdign in the appropriate legal manner.*

That evening, howewver, dety ant detenmined that plaintiff
should Lo aidmitied to the CRO oas an NGA rather than an 157 for
the domestic campaign. Acéordiﬂgly, a letter was sent to
plaintiff that day advising that it had been classified as

an NSA.

There is no dispute that the basis for the
classification of plaintiff as an NSA on July 23, 1982, was a
draft menotandum containing handwritten insertions and changes.
At the time that defendant reclassified plaintiff, there had
been no public notice of the draft memorandum. In fact, it
appears that only defendant, an assistant, and OPM's Office
of General Counsel (that assisted in drafting the
memorandum) knew that it existed on July 23, 1582. Despite
numerous consultations with OPM staff after being notified of
the classification decision, plaintiff was provided no
explanation for its classific .. ~n NSA. On July 29,
1982, plaintiff sent a lett-r to w:Yendant requesting .
reconsideration of its classification as an ISA. Defendant

responded by letter on August 2nd denying the request for

Y
[
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reconsideration”.* Plaintiff filed the instant action on

the next day with an applicatioéifor a temporary restraining
order. On August 4, 1982,.defendant finally revealed his

basis for classifying plaintiff as an NSA when he disclosed

the decisional standards in the Federal Personnel Manual (FPM).
Those standards provided that =[al voluntary agency whose
services are rendered exclusively or in su tantial

preponderance overseas will be assigned to 1SA" and "all other

voluntary agencies, including those of a mixed character, will
pe assigned to NSA." FPM Letter No. 950-1, § 2(d)H(1) & (3)
(August 4, 1982). At the same time that the decisional
standards were disclosed, defendant invited plaintiff to

submit a scvond request for reconsideration, an invitation

* For the first time, defendant attempted to provide some
explanation for his action. The August 2nd denial of the
request’ for reconsideration provides in pertinent part:

The distinction between ISA and NSA is the
distinction between charitable services
rendered overseas and those that are provided
domestically to Americans. PPF of A's national
application materials plainly indicate that its
activities are significantly domestic in-scope.
PPF of A reported a total of $158,025,333 in
support and revenue in 1980. Only $16,861,383,
representing just 10.6% of that revenue, was
expended for international services.

While defendant's reasoning was revealed to some extent,
plaintiff was unaware of the draft memorandum upon which its
classification as an NSA rested. Hence, although it may be
charitably claimed that plaintiff was given some hint of the
basis for its classification, see Defendant's SMF 39, there
can be nc basis for the assertion that the August 2nd letter
informed plaintiff of defendant's assignment standards since
those' standards which were contained in the draft meworandunm
still had not been disclosed. See ig.

O
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which plaintiff accepted by gathering all the materials that

it believed relevant and submitting them to defendant that day.
On the next day, defendant denied.the second request for -
reconsideration and for the firnt time provided a fuli ’
explanation for the July 23rd action that classified plaintiff"
as an NSA,

The classification of -laintiff as an KSA allegedly has
injured plaintiff in several respects. The most se}ious
financial effect is that being classified as an NSA excluded
plaintiff from some local CFCs,* depriving it of both
degignated and undesignated contributions. In addition,
plaintiff anticipates receiving far less undesignated funds
from the 1982 CFC because NSAs traditionally are awarded a

much smaller percentage of undesignated contributions than are

* Despite the fact that the regulations of July 6, 1982,
refer to undesignated funds as "deemed designated funds,” the
Court will employ the terminology in use prior to the
promulgation of the regulations for convenience. Defendant
has submitted an affidavit suggesting that in the largest
local CFC, plaintiff would receive approximately half the
undesiynated funds received from the 1981 CFC if it would have
been classified as an ISA for the 1982 CFC. See Affidavit of
William A. Schaeffler, Director of the National Capital Area
CFC, Although this affidavit is probative on the amount of
undesignated funds lost by plaintiff due to classification as
an NSA, there appears to be no dispute that plaintiff would
receive a substantial amount of additional undesignated funds
- approximately $100,000 - if it would be viewed as an ISA for
the 1982 CFC. .
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IShs.* A fidal effect that classification as an NSA may
have had on contributions is that some potential contributors
g&y have contributed less to plaintiff because they attached
some significance to its prior status as an ISA or became
confused by the reclassification for 1982 as an NSA. iThe

last injury allegedly suffered is the loss of the established

€

* The litigants have submitted a series of affidavits
concerning how many local CFCs excluded plaintiff and the
reasons for those exclusicns. Accepting defendant's
representations which should portray defendant at least as
favorably as plaintiff's representations, 113 local CFCs
denied plaintiff's participation but plaintiff successfully
appealed those determinations in 86 instances. See Affidavit
of Kent Bailey, Program Analyst at OPM. Of the 27 campaigns
where OPM upheld plaintiff's exclusion, 14 were appeals
submitted to OPM in an untimely manner, 9 were instances where |
a local presence had not been demonstrated, 2 were cases where
the initial applications to the local CFC were unt’-2ly, and 2
were local CFCs where plaintiff's affiliate already was
participating. See id. Aside from the two campaigns where a
representative of plaintiff was included, defendant thus
concedes that plaintiff was excluded entirely from 24 local
CFCs. In addition, however, defendant has not disputed that
in 29 of the "successful®™ appeals, the local CFCs still
excluded plaintiff because OPM's action was too late. See
Affidavit of Captain Robert S. Brookings, Director of
Plaintiff's CFC Activities 9 7. Moreover, plaintiff was
informed of its exclusion in 17 other CFCs long after the time
to appeal to OPM had passed. See id. ¥ 8. Hence, plaintiff
was not permitted to participate in approximately 70 local
CFCs in which plaintiff estimates over $125,000 in designated
contributions would have been received. See id. ¥ 9.

ES 41 i 3 .
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relationship with other I8R5 and the ccordinating tody for the

1Sas, International Service Ajzencies - Federal.®
3JI. Llegal Analysis

To challenge the manner in which defendant classified
plaintiff as an NSA, plaintiff has advanced four legal
arguments. First, plaintiff contends that the classification
viclated its first amendment rights bacause tinal agency
action rested on a secret rule defining 1SAs. Second,
plaintiff maintains that the classification violated its first
amendment rights because it would not have occurredg if
defondant had not determined to penalize plaintiff for its
stance in favor of abortion. Third, plaintiff claims that the
dafinition of ISias that it allegedly did not satisfy was
unconstitutionally vague under the first amendment. Fourth,
plaintiff suggests that defendant failed to comply with the
APA in releasing the rule defining 1SAs on August 4, 1982,
hecause the rule was not published in the Feﬂeral.REgi:t't-
Defendant has filed a motion for summary judgment on all four
claims while plaintiff has filed a similar motion on all

claims except defendant's aileged bias against plaintiff as a

* The ensuing analysis will rest on the undisputed injuries
of the loss of undesignated funds and the exclusion from some
local CFCs which bars the receipt of designated funds. To
substantiate the last two alleged injuries, plaintiff would
have to make satisfactory showings at an evidentiary
hearing.
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motivating factur for vlanwificstion as an NSA. For the
follzowing reasons, the Court will grant plaintiff's motion for
surzary judgment on the ground that employing a secret rule to
classify plaintiff as an KSh violated plaintiff's rights under
the first amendment and the APA.

Although only plaintiff's first claim with the
additional Lezis of the APA provides justification for

granting summary judgment to plaintiff, the other three claims

g

mérxi some atiention. Inmitially, there canm be ne doubt but
that defuendant's motion for sumnary judyment on the issue of
defendant 's animus toward plaintiff as the cause of the
classification is ill-founded. The Supreme Court has

established clear standards by which to evaluate this claim.

Kealthy City School District Board of Education v.

Doyle. 429 U.S. 274 (1877). Plaintiff wmust demonstrate by a
preponderance of the evidence that defendant's decision was
made bs reason of the exercise of its first amendment rights
to ercourage family planning through various means including
abortirn. See id. at 2°3-84 Defendant then would have to
demonstrate bty a prepondsrance of the evidence that he *would
have reached the same decision® even if plaintiff had not
engaged in its protected first amendment conduct. Id. at 287.
Defendant's July 23, 1982, press release expressing that he
found plaintiifs exercise of its first amendment rights to
promote abortions detestable is alone sufficient to create a

material issue of fact. Combining defendant’s statement with

10
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his recommendation for an executive order that would bar any
pro-abertion charities from the CFC and the last-minute effort
to classify plaintiff as an NSA (and failing to subject other
ISAS to the new I5a definition until a scmewhat later time)
provide an ample basis to support the inference that
defendant's bias motivated his decision. Moreover, these same
undisputed facts block defendant's claim on summary judgment
that plaintiff would have been classified as an NSA regardless
of its pro-abortion position.* Of course, defendant js
correct that all of these facts also may be explained by
innocuous reasons. Yet, it is hornbook law that where
undisputed facts fairly support conflicting inferences -~
particularly where bias or animus is at issue - a trial is
essential.** Accordingly, defendant’s motion for summary
judgment on the issue of bias employed to punish the exercise
of first amendment rights must be denied.

* For example, defendant's recommendation of an executive
order barring any pro-abortion group from the CFC creates a
mrterial issue of fact whether the NSA classification would
have resulted absent plaintiff's exercise of its first
amendment rights.

*s pefendant contends that he had no personal xnowledge of
the distribution arrangement for undesignated funds from the
1982 CFC. Yet, plaintiff still is entitled to prove that
defendant contemplated that the undesignated funds would be
distributed in a manner similar to past CFCs when ISAs
received significantly greater undesignated funds than NSAs.
Cefendant has not denied that he was aware that classifying
plaintiff as an NSA forced plaintiff to demonstrate a local
presence in each of the local CFCs in which it wished to
participate.

11
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While the grant of sunmsry judyment will not rest on
plaintiff's claims of vagueness and inadequate notice,
defendant should be apprised if he chooses to present an ISA
definition through appropriate means that there is a
substantial likelihood that the present rule would have to be |
defined more extensively to withstand a vagueness challenge
and would have to be published at the appropriate time in the
Federal Pegister. Two recent cases in this judicial district
héve considered vaguen2ss challenges to definitions provided
by OFM for the CFC. See NBUF 11 v, Devine, supras NAMCP lLeqal
Defense Fund (NAACP LDF 1) v. Campbell, 504 F. Supp. 1365
(D.D.C. 1981). 1In NBUF_II, the definition of "substantial
setvices®™ was upheld because NBUF was among the organizations
proposing a virtually identical standard. Further the
definition provided both . series of examples of what would
constitute "substantial services® and outlined certain
activities which would no* % required to satisfy the
definition. See Siip op. at 3, 4 & 9. In contrast, the court
in NaACP_LDF I struck down as vague OPM's definition of
*direct services®™ bacause only OPM could explain its
definition by stating that certain other charitable
organizations satisfied the definition. See 504 F. Supp. at
1367. The instant case appears much closer to NAACP LDF I
than to N3UF 11. fThe ISA definition provides no examples of
"overseas® activities or.activities unnecessary to satisfy

this definition and plaintiff had not even a vague hint that



ational " -
owtrsess.  Mureuver, althouzh tne torms modifying “overseas™ -

satetancial preponderance® and "mised character® = "ray

appear at first glunce to have a plain, un.ax

meaning

safficient to guide gove:neental Geeisic

raking " i_g., there

is a significant &anger that these terms b

Sent some
guidelines are toc imprecise to withstand a vaguenaess
challenge  *

The manner in which defendant classified plaintiff as an
RSA also is =usveptible to serious challenge undes the APA for
failure to publish the ISA definition in the Federal Register.,
Defendant's vespimnse is that the 1SA definition is an

interpretive rule that does not necessitate such formal notice.

r

Delendant contends that the ISA definition merely -provided
interstitial refincment for an ISA definition present in the
rejulations of July 6, 1982. There is a strong argument,
hewaver, that there is pno definition of "international
setvices® in the July 6th regulatiern so that the jr~tification

for construing the 1SA definition as an interpretive rule is

* Defendant's application of the ISA definition also may
provide the basis for an egqual protection claim. Given
plaintiff's assertion that other ISAs were not examined under
this definition until several days after plaintiff was
classified as an NSA and that other 1Sas were not classified
as NSAs despite having weaker bases to remain ISAs than
plaintiff, it appears that plaintiff can claim that the
application of the ISA definition deprived it of equal
protection.

13
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questionable. Assuming srquendo that the ISA definition is an
interpretive rule, it does not sppear that defendant has

provided any rebuttal to plaintiff's contention that it was

OPM practice not to use the Federal Personnel Manual (FPM) for
any CFC rules beyond housekceping matters such as the .
mechanics for payroll deductions. See Deposition of Joseph
Patti, at 70. Therefore, past OPM practice say su;port the ..
conclugion that notice of the 1SA definition in the FPM was
inadequate under the APA.

Despite the Court's serious reservations with the
precision of the 15Aa definition and the adequacy of notijce
under the APA, the basis for granting summary judgment to
plaintiff is that classifying plaintiff as an NSA with a
secret rule violates fundamental requirements of the first
amendment and the APA. Before discussing the specific rule at
issue, it is necessary to explain the role of the first
amendment in evaluating the manner in which plaintiff was

classified as an NSA. Initially, it is well established that

charjtable ~-licitation is grotected a=!ivity under the first

: . )/
amendment. See Schaumburg v. Citizens for a Better

Environment, 444 U.S5. 620, 632 (1980). As Judge Gesell has

cogently explained, regulations affecting access to the CFC

are subject to first amendment scrutiny:

14
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Although the mechanisms of the CFC drive do not
sllow for the sort of persuasive, informative
activity that is poften present in solicitations
on street corners or door-to-door, the
participating organizations are afforded
favorable publicity concerning their objectives
and the money received may be used in some
instances for activity that falls squarely
within the First Amendment. Purthermore, by
providing organizations the opportunity to
participate in the CFC, the government has, in
effect, provided a billboard or channel o
comnunication through which organizations can
disseminate their appeals to federal workers
.. It is clear that the government must
meet First Amendment strictures in its
.regulations concerning access to this channel
of communication, which is, in fact, the only
channel by which prganizations can appeal to
" government employees at their work place.

NAACP 1DF I v. Campbell, 504 F. Supp. at 1366-67 (citations

omitted). v. Devine, 667 F.2d at 178-79 & n.25

tendorsing Judge Gesell's view of the application of first

arendment strictures to CFC regulations). Hence, defendant's

o]
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classification of plairtif{ as an NGA must be examined under
the first amendment.*

liaving concluded that the manner in which defendant
classified plaintiff as an NSA must meet the requirements of
the first amendment, it remains necessary to determine what
particular reguirements were not satisfied., wWhen defendant
classified plaintiff as an NSA on July 23, 1982, the draft
reomor andum that concededly formed the basis for flefendant’s
decision was a secret rule that could have no legal effect.
In essence, the rule defining ISA§ constituted the most
extreme form of vagueness, a secret rule known only to the
individuals that enforce it. The United States Court of
Appeals for the District of Columbia Circuit has outlined the
dual policies that underlie the vagueness doctrine. "First,
the vayuensss doctrine incorporates the idea of notice -
informing these subject to the law of its meaning . . . .

.
Second, the doctrine is concerned with providing officials

v Defendant has argued at length that because the
classification as an NSA did not exclude plaintiff entirely
from the CFC, first amendment protection is unwarranted. The
Court rejects this expansive argument which suggests that
severe obstacles could be imposed to limit the ability to
conduct charitable solicitation without activating first
amendment interests. Moreover, plaintiff has been totally
excluded from participation in approximately 70 local CFCs as
a direct result of its classification as an NSA. Plaintiff
would have been included automatically in these local CFCs and
would have received both designated and undesignated funds if
it would have been classified as an ISA. In addition, it is
important to note that it is conceded that exclusion from at
least nine CFCs occurred due to the failure to show a local
presence which only NSAs must demonstrate.

16
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with explicit guidelines 1n order to avoid arbitrary and

rd

discriminatory enforcement.” Big Mama Rag, Inc. v. Uni

e

States., 631 F.2d 1030 (D.C. Cir. 1980).

Applying Lhe policies underlying the vagueness doctrine
to the instant rule defining 1SAs demonstrates that the rule
neither provided adequate notice nor imposed any check on
arbitrary and discriminatory enforcement. At the time of
final agencylaction when OPM notified plaintiff of its
classification as an NSA on July 23, 1982, plaintiff had no
notice of any rule relating to the definition of 1SAs. In
fact, plaintiff did not become aware of the rule uqtil after
defendant denied plaintiff's first rejuest for reconsideration.
Therefore, the rule defining 1SAs was unconstitutionally vague
because plaintiff had no notice of the rule before defendant
applied the rule to plaintiff. Aéplying a secret rule also
imposes no restraint on the administrator's ability to engage
in arbitrary and discriminatory enforcement. As long as the
rule is undisclosed, the administrator has boundless
discretion to selectively enforce the “rule” or to chang. the
substance of the "rule™ from one day to the next if he so
desires.* This situaticn is analogous to that og a

licensing authority that regulates speech-related activities

* Accepting for the moment that defendant's assertion that
the ISA definition of July 23 reflected only his “rough
judgment " was not itself a post-hoc rationalization, the
assertion confirms that defendant reasonably contemplated
changing the secret rule after that rule had been applied to
at least one charitable organization in the CFC.

17
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through the use of sruret yusdelines, Sce, e.9.. pPolice

Qeoa;gmeggwgg_ghigggg_x;yﬁgsley, 408 U,S. 92, 97 (1972)
{"licensing schemes that lodge broad discretion in a public
official [impermissible]l because of their potential use as

inetrum:nts for selectively suppressing some points of view™);

Shuttlesworth v, Birmingham, 394 . U,S, 147 (1969); Cox v.

louisiana, 379 U.S. 536, 555-58 (1968), Thus, "{wlhen the

government restric:s'First amendment activities, the
restriction must ﬂﬁméhﬂ_EEEESE be set forth with precision®
NARCP _LDF 1 v, Campbell, 504 F, Supp. at 1368 (emphasis added).
In the present case, the rule defining I1ISAs was not set furth
with precision, much less set forth, prior to defendant's
Gecision to classify plaintiff as an NSA.

Defendant attempts to avoid the conclusion that the
secrecy of the rule defining 1Shs necessitates finding the
rule void for vagueness by advancing three arguments: 1) the
standard applied in classifying plaintiff as an NSA was the
same standard that had been in effect throughout the history
of the CFC; 2) the culy 23, 1982, u.cision classifying
plaintiff as an NSh was only an "initial, preliminary®
decision; 3) plaintiff was afforded all the process that any
court would reguire when it was able to make a second request
for reconsidzration. None of these arguments are persuasive,

) Defendant's first argument that the same standard that
was emgloyed in past CFCs was relied upon to classify

plaintiff as an NSA is simply not credible. Plaintiff bhas

18
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been classificd arn an 16k for thirteen successive CFCs from
1968 through 1981, It is guite significant that plaintiff was
classified as an 1SA for the 1981 CFC that was administered by
defendant himself who concedeily applied the eligibility
standards to the best of his anilities during that CFC.*
Moreover, at other points in his pleadings, defendant has
maintained that the basis for the NSA classification of.
plaintiff was the 1SA definition derived from the July 6, 1982,
regulations and contained in the draft memorandum of July 23,
1982. All of these facgé combine to demonstrate that there can
be no doubt that the standard employed by defendant to classify
plaintiff as an NSA had no precedent in prior CFCs.

The second argument advanced by defendant is that
standards truly were in place when he decided how to classify
plaintiff on August 5, 1982, and that-his decision on July 23,
.1982, was only an "initial, preliminary" decision. As has
been explained previously, this argument at most highlights

the chamzleon~like potential of a secret rule that provides no

* pefendant has proferred no reasons why plaintiff's 1981
CFC application varied from the 1982 CFC application in a
manner that would have justified classifying plaintiff as an
1SA in 1981 .and an NSA in 1982,
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check on arbitrary and discriminatory cenforcuesent.®  As an
effort to shift the date of defendant's decision to postpone
the point at which standards had to be in place, it fails as a
faulty characterization of the entire administrative process
surrounding the classification of plaintiff as an NSA. The
July 23rd decision plainly constituted final agency action.
Defendant never informed plaintiff that the July 23rd decision
classifying plaintiff as an NSA was in any sense tentative or
preliminary.** Regardless of what possible action

defendant allegedly would have taken after the July 23rd
decision,*** the fact remains that the classification of

Juiy 23, 1982, fixed plaintiff's status as an NSA. If

plaintitf had taken no further action, it would have been

* pefendant has pursued contradictory positions. Defendant
has attempted to minimize the danger of arbitrary and
capricious enforcement of a secret rule by claiming that the
rule finally disclosed on August 4, 1982, was identical to the
rule defining ISAs in .the draft memorandum. Of course, that
alleged likeness does nothing to mitigate the fact that a
secret standard is effectively no standard since it can be
manipulated at will. In addition, defendant's position that
the July 23rd decision was preliminary in nature undercuts the
asserted unchanging nature of the rule between July 23 and
August 4, 1982.

»* pefendant was well aware of how to indicate ‘that his
decision based on the draft memorandum was only a proposed
action or that the rule defining ISAs was only a proposed rule.
Yet, defendant never gave any indication that his July 23rd
decision was anything other than final.

es#» Defendant's assertion that the July 23rd decision
reflected only his rough judgment is entitled to less weight

because the allegedly flexible nature of the decision is

itself a post-hoc rationalization.

20
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treated as an NSA for the LYH? CFC. Hence, the July 23rd

decision constituted final agency action notwithstanding

defendant's inherent ability to reconsider the decision.

arguable that a "final"® decision is not reached

Perhaps it is
reconsideration has been considered.

until after a motion for
Yet, plaintiff's motion for reconsideration was denied without
disclosure of the secret rule (or at best was implicit in the
denial of the motion for reconsideration) and plaintiff
instituted this action the next day, one day before revelation

of the rule in‘the FPM. A determination of final agency

action cannot hinge on the number of invitations for
to avoid a determination

that are made. Thus,

reconsideration
the standard must have been set forth

of void for vagueness,

with precision prior to the July 23rd decision classifying
plaintif{f as an NSA.
The third argument defendant presents to counter a /
conclusion of void for vagueness is that even if he ettgdlby
- acting upon a secret rule, he took steps -~ disclosing)EEe
standard on August 4, 1982, and inviting plainti”f to submit 2

second request for reconsideration which was denied the next
In fact, defendant

day - that adequately remedied any error.
believes that the action he took was as much as any court
would have ordered to remedy his earlier reliance on a secret
While defendant's allegedly remedial actions address

rule.
the first policy underlying the vagueness doctrine by giving

plaintiff notice immediately Prior to the second request for

21
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reconcideration, these actions had absolutely no impact on the
second policy that use of a secret ruie permits arbitrary and
discriminatory enforcement.* Because defendant's decision

to reclassify plaintiff as an NSA was based on a secret rule,
any later explanation was necessarily a post-hoc
rationalization that could not be accepted. For example, a
licensing authority could always claim that it never exercised
discretion 'in an arbitrary and capricious manner. rSimi]arly,
defendant's c];im that the secret rule in the draft document
was not altered prior to its disclosure does not diminish the
need to apply the vagueness doctrine to prevent the
opportunity for arbitrary and discriminatory enforcement. The

vagueness doctrine applies even where no predisposition by the

public official of hostility against a particular group can be

* Throughout these proceedings, defendant has ignored the
concern of the vagueness doctrine with arbitrary and
discriminatory enforcement of a secret rule. Instead,
defendant has argued that first amendment interests are
limited or nonexistent because the CFC is not a public forum,
the regulation is content-neutral, and the inhibition on
plaintiff's communication is minimal. I. already has been
discussed why first amendment principles are fully applicable
to CFC regulations so that the issue of a public forum is
irrelevant. In addition, it is difficult to construe
plaintiff's exclusion from approximately 70 local CP.s with an
estimated loss of over $100,000 in designated funds as a minor
inhibition on plaintiff's communication. Yet, a brovader
principle should be addressed. Aside from the discussion in
NBUF I regarding whether first amendment principles should be
applied to the CFC, see 667 F.2d at 178-79, the first
amendment analysis outlined in NBUF I, which defendant
apparently has followed, does not appear relevant to the
separate regquirement of the vagueness doctrine. Assuming
arquendo that the NBUF I analysis is applicable to the instant
casae, defendant has made no attempt to identify a compelling
interest for the 15A definition.

22
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can be o adentafied. mbere plasntaft freely conoeden han
PR B toasrd glesntafF, ot ; i Fore sntiaAl o
Pavee 4 Rl Candard entabilished to st anility o

chgaae dn artatracy and disoriaanatory enliaroetent Firally,
defendant's actiont to remsly the ef fect of g nevret rule were,
insutficient bLecause the only way to correct a secret rule is

start over again with a rols with which plaintiff is aware.
in oo, none of the three argutents advanced by defrendant
seond the concluasion that the secret tule defining A, ast
b wtruck down under the first amendoent as vord for
VASUCTCB .

The {oregeing discussion explains why defendant's use of

A taecret tule abre Tged plaintift's rights ander the first
amenirent . ha i-odependent basis for invalidating defendant’s
A awsitication of plaintiff as an NSA 15 that reliance on a
secret rule constitutes arbitrary and capricious conduct under

the APA. The APA is designed to require some degree of

procedure in the administrative process which includes a
minimum rejuirement that there should be public notice of any
rule upon which an agency grounds an action involving a
particular organization, Classifying plaintiff as an NSA
based on a secret rule is such a radical duparture from the
normal operation of the administrative process that it falls
short of compliance with the APA. More precisely, defendant's
July 23rd decision to clLassify plaintiff as an NSA had no

Tegal justification because the acknowloignd basis for the

23
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CaCtinn was secret.  Any juntifaratacn that is later supplied

conGt it ven s textboor exan;le of a petonoe ratinnalization

WlUh annet BTG D a

Lepet fule mant b ntroocr down Lnler either the first
atentrent or the APA.

A Order conuistent with thas Momorandum Opinion will be

enteted thls Jdate.

S ndsw
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UN11nD STAFES PASTRICT JUDGE
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v : Civil Action Mo, 82-2162

O KD OE R

Upeonn consaderation of plaintiff's mot ion for sumrary
Jadgment on all paraes except bias as a motiveting factor for
the challereied action, defeniint's cross-motion for summary
judgment on all jooues, the rospect ive oppositions, the
accompanying memoranda of law, the aryument of counsel, and
the entire record herein, it is this F/4€ _ day of August,
1983,

OKDLRED that defendant's motion for summary judgment be,
and hereby is, denied; and it is further

ORDERED that plaintaff's motion for summary judhgument be,
and hereby is, granted; qnd it is further

ORDERED and ADJUDGED that defendant's reliance on a
secret rule to classify plaintiff as an NSA on July 23, 1982,
violated plaintiff's rights under the first amendment and the

APA: and 1t is further
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A NDIN D 2

CoupT

LUMBIA

FoAt T bgmr oo BEIRT AT N

CF JMERICA, 1N, et oAl
Plawntyffr,

Civil hetion No, 83-2118

’élL‘ED

JUL 74 1903

V.
THE HONORARLE DONALD J. DEVINE,

efentant,

STIPDLATION & OFDER

JAIMES F. DAVLY, Clark

1t 14 hereby stipulated and agieed by the parties, subject
ta apjreval of the Court, as follows:

'

1. The defendant, his agents and subordinates will not
exclude plaintifts Planned Parentrood Federation of America,
Inc., and Noative Aswerican Rights Fund fiom participation in the
Conbaned Federal Campaign with respect to the solicitation of
'dt'!.‘.it_,':..ﬂ('d contributions, ™ as that term is used in the Memorancdum
Opinicr filed July 15, 1983, in NAACP Legal Defense and Educaticnal

Fund, Inc., et al, v, Donald J. Devine ("NAACP LDF I1II"), on the

basis of the provisions of section (2)(b) () through 3) of
Executive Order No. 12353, as amended by section 1{b) of
Execut ive Order No. 12404 of February 10, 1983,

2. This stipulation is without prejudice to defendant's
rights ecither to appeal from the July 15, 1983, Order in NAACP
O:rder addresses the provisions of section (2) (b) () through 3) of
Executive Order 12353, as amended by Executive Order 12404, or in
any other respect not enumerated herein. In the event of an

appeal from the July 15, 1983, Order in NAACP LDF 111, defendant

-
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will sccord to this wtipulation the rame effect that ultimately
ir given to the Court's Order of July 1%, 1983, in KARCE 1DLP 112
by any tourt Competent to review that order.

Y e grecne ot 0t parase s bt thip stapulation have
no greater ant Lo lesner fezie o offert with rerjet ty g larn-
taftn tlanned Farenthood Feorration Gt Anerica, Inc., ond Native
Anerican Rights Fund than the proevisions of the recond decsetal
paragraph of the Court's Order filed July 15, 1983, in NAACP LDE
111, have with respect to the named plaintiffs in that action.
The provirions of paradraph 1 of thir stipulation shall be con-
ftrued in conformity with the Comrt's July 145, 1963, Mot andam
(pinaon 1 RAACP LDE 111,

4. Flaintatt: bereby withdraw thear pending application for
a tepjoraty restraining order and agree not to file a motion for
a preliminary anjurction.  The provisions of paragraph llof this

ntipulation shall be conntrucd as a preliminaery, and not a

permanent, order.

/\)c?di 75 Jla.,,ﬁ\d

hAfok'H’ SLOCOMBE

cd St tc?ttor: Z

OYC (¥ IJ\.VBLRTH

DOWALL J. HN D. BATES

Bonosky, rhers, Sachse & A':sxstant United States Attorney
Guido
L B e G e
HITCHFIL ‘R.” BEHGER
Attorneys for Plaintiffs Assistant United States Attorney
So Ordered: At gt /4‘ e C“‘ Date: 1.1;1 ",‘lx 1955
. Prapder WA DR LEAS
L;uu'd states District Judge 4
2
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September 2, 1983 .

Mr. Joseph A. Morris

office of Personnel Management®
Office of the General Counsel
1900 E Street, N.W.

Room SH 30

washington, D.C. 20415

Dear Mr. Morris:
Pursuant to our second discussion of this afternoon, I

enclose a list of the issucs revised in accordance with your

request.. This is now the agreed list of all issues to which the
heating will be addressed.

Sincterely yours,

/ ¢l JZLWZ«,

Walter Slocombe

wS/kg

Enclosure
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L o Rreriva, foe. (FPFAY, or the attiltiate nd PPFA cormbiine3?
c 7. Atfiliases f.nancial data:
°

Why war it submitted at all?

© iy fer s what o tenne) ot gt et "
© why (01 whether) it in not agedited or ceriyige
° Is thgbaudit in accord with accounting tanaeods
thot rotsoty the reculationn?
2, T the H0F tent rat? (§ 950.40- (@) (2)(iii )
4. It the alternative 20¢ test nes?
(§ 950408 {ady 12y i)
. (v, it proper to count in kind condribotions ar o public
¢ undes the 20% tose?
[3 je it proper te count Medic-id receints as o non-Federal
support under the 50% test?
2. 1s there compliance with bar on “deceptive publi-zityi®
(§ ¢50.40%(a) (5))
8. Is interest on loan funds treated as public svpro:td
9. 1s what is shown as public cuppert properly inciuded

under ‘generally accept 4 accouni ing princip; s or opplivable law?
Speecatically, does puabive support include any cor fributions that

it nnt tax-deductibie i, cause of +he purpose for which given?
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inclutde anv such armeunts,
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wor lirecesly the apparent ati-ulus ‘or

4 tha+ 1s rthe eharae which has teeoen

1381 direct =a1l fund-raisSina jetter,
Feen read as solicitine contributinns
uld be regstricted to use an effrarts Lo
lerrslation.

the nnsition

“at althouagh the expenditures are

the charity, 7tfts so restricted are not

pnathasi,

°

J{~:rmnate anv rossible auestion in the

after the 1901 letter was first

“rn Stets to ensure that its fund-rais:un

sungestion that contributions rece:ved

A

n

th
(AR
'

n

At

aarmarked for purnoses of lehbvirnn

ar purnoss Wwhich weuld make ther

frre are no such items and thev can't be
b
hlic sunmnort: thev aren't tncluded in
r he 1ncluded anvwhere else.
verv excitine issues, Thev are

Lave verfectlv straisatforward answer

need an no farther thin the reaulations

, which I ~av say has neveoer
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20
kS S N T T S P o

' S e 1o te oansear them o

' . e anng . ran

YT R oY eerae oy ey v-(xl;{ o Planne R yranshand 4q o S0-

e Temtynng,
Theo o materyal aubmitiead demanstrasng hevand the
Loatitent cuess s vhae slaanad Papenthons ] Falle measa 41t oA

At tha

eRttona syignl o gre

“ohearina 1s not ulrther wou )

Tormet Carearhasd gy whether ather neanle like "lanned

Ptthue 3w owhothor felaral emnlavoes are tn ha

T, olaararilyl ta chanse ta oatve therr maney ta o

MR AR ~d ehpey L re
H ol o mar ane ather cuanstinng rhic mav
‘ 1L ~ answered all the nwiaestinns rarsed,

Faswe tlee mseanligh elearly that dlanned Parenthaad is

it il v atmisainn ta the 19RY Cor

St T ant e add an che nablic record that
T KaH reinien of last week that 1t is entitled
yor 48 an international serviece aaency, An exclusinn

i A T e nttien tochniral arounds weuld he
e 3 S PN
Tat coanviules v T will b2 alad tn

~ns aheut the subiects addressed, ligted, in
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cve meEalled yeeann 1iae.
e Yy, th . Ve e et ey
T e RPN L ovrta weany meagpon .

Lottt o b N gnnel Parentiiand Cadea gy an oaf

et . I N T E 1 P I P S S R AR
o, mloanne, That's what the roeagvnlatiang veanire,

N A L
T freoean oasina fFoar adrissinn for

! R T Y AVS B IO ooaffaliares anto the namaaan oy

H L vieraeran af Aenriea ia the aneatpen,

A AN The ormanizatinng which has narticinated

' N ~- the araganizatieon which veou ademit in the casn ot

'eloratedt arcanizations is the national headauarters.

L cee eenalle trage af Planned Parenthoald: the United Uav af

19 not o the laral Mntted Uay {n pvery Amarican

s R A sraanization aut here in Arlinctan or
Lot the ! fcmia, taectety, and a o variety aof othaers,

the same as for

-
Ed

The answer for Plaaned Parenthond

Atinng. he amplication is made hv the

.~erican charity is nften arcanized in

mizatren.

thaod 45 ane nf those charities. Yaur

that this will be the case and nrowide

revalations eont

R
[AINEE A SR G 1.1 core back to the affiliates
cuentran thers 1 o minl I've just been follewina this and
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alena, v oas 1 reard thayy, Dlannnd

rhe peoca-t rhar crn GFFI L) te e nat

vttt T ontandard Ta that trae:
o .
R A A v, W hawen't st ) aavthing Yake
. L LR e Lo ST I 16 wan'1l read the staterent, a3l Dlanned
Parany tliraree are audited in accordanes with Aacneralle
el ges ey i e e lea g o whireh i vhe ende it thoayr e
N e, T, THe AICA mringioles, not the st antar s
L e
v [ LoroLhat oorrar
vhoosnoTmmen S, 1f »nu’ll let me finish, Dr,
: Casirne T ran J e aennt a Iot oabaut the mvrterieac of Lhe
Do C cevopn acceuatantn oand nther neanle an the lant
. .
Seeanpmeanta w1l oenlu andit in arecardance wyth AT
et Peeegrue ¢ are the nrincinles by which they are
e LA o Wrterr pripcieled are, n? o course, accountant
oyl e v standards are nublished by three arcanizZations,
syl tarer erarnyzitinnag, one of which is the United av.

: cn Y973, the AICPA and those three oraanizations .
coaen phid sk b ee nf their two documentsa, ~ne is the
mec Tia? antit cuide -~ audits of veluntarv health '
i V1 gy apaangyzatians, nuhlished by the ATCPA, Ant the

.

H “he coamtardg af o Accountine and Fipancial Menortaina
\ Fovy tolamtoaree an! wnlfare Craanizations,
T owant ba mall woenr attention to the material
' H
'
. -
.
)
-a .
AR
* X U
o
.
I
e




1 . .
Anpears aftrr naae 4 in the statemeont which exnlains the
e
relatinnetin Lotwoen thnun twe dacuren+s,
1 -~ f
Thn that t'= apvina von anrlins eanalle well
4 t ’
te every charitty an America, and the stataren® in the
5 1 1 + " 1 L3
potntradantion tn the standards gagvr, Thais rewvyned adition o
6 . ; : .
the standards see%s to attain uniform arcnuntinng a4 Financial
, r .
“ .
reportine he all voluntary health and welfare nraoanizatinnes.
8 . . .
. in camoliance with the accoeuncinm nrincinles promulaated in
a - oy
the 1774 revwiced 1nduscre audit autde, Andits of Vnluydtarw
n .
- Mealrs v el fara Arnanczatinne af the AICBA ™
ER T .
And then on naace 3 of that document, which also
Atreary in the material we'we nrovided to vou, in a sense the
revige-d atandards and the revised audit auide -- that is, the
o .
I EARER -- are complerentary with each nuhlication:
TI, " .
nack macko ot o arhinaye untfarm oand resnoansible acenuntinng ane
R ’
| . rtina.
17 ) | i
‘ Wetve alsa suhmitted an affidavit from Mr. Fischer,
o ™ . whn {a a rartner at Peat, Marwick, further addressina the
B 1o
roelationshin het these two documents,
2n h
. ws, on naae 3 savs that
. 21 -
thew'rr suhgstantiallv the same as the standards.
L5
YR, SLOCOMAE: Thev are,
IRl -
v, DRYINGT: Is that takina that out of context orvr
b !

is that what T should be-focusina on?

MR, SLoCTHYRT I ar not, of course, takina the
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o
! 5 oot A rantowe T dnyisn vaur --
2
) an . mrreeagn 0., Y ocav oam 1 sakinmn it ot omf o rmarpve
? S v ety thae e pan 2Nt dave qupatantialle the o same oan
R gy tar Y b el L wner ta indleate te o oma that thoulroe
' roet N e Bt thyy ape et et s ally the s te Al
3 . et - .
v, R R A Thay ave nnt, a5 b oundnpatand
f
Vool Y g bt v waa e D eversy line of each e s
Q :
Yr tupe are nat, oan  anderatant {0, avmalutelw 1 Tenticoal,
a
‘ fouant 1A el we it o Aattertias, howewsr, tn the affidauvar o
T
ey Ciactes whteh antears A the end af the matarial vou have.
taranrarh twa, a®ter recitina the relationshir
cr Vi v decuamenta, savs CUamnliance with o omoccrally
ta
Nrrer et A e mting arancinlen will, 1n w6t cases, aAlan annly
' B N I S IR R 2 K
v, Ty INY N yAn ¥Yraw, Mr, “loceambe, if the 1n-
' virl Aafiniti~ne are the same for the standards as thev are
: P .o e
. cLoTTaar Twey are werbatir the sa<c. fornnnd,
S L1t it s wyve e mmrnat that the tntricacies nf o the
Pt r ey b atcepe vty apaadar isoand the AICOA aumidelines
: venly oAvactluoogs ¢~ ounry mihrr araantzation as to Flanned
v .
tarasthend
o3 -
NeeAuatant s Are autded by the audit autde and, as T
* ' un-derstand 3t, if there {8 ever a difference of view, which %
-

the nuestions

+

“Wave no reasan to helteve is relevant to anv of

S
oot

.
(q
&
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27
' s
hefore ¢nu -- 18 there 15 ever a A{fferrnce of view, all
2
Arcounit ante w11t A a matter nf nroafessinnal responsitbalioy,
3 T
Faltmw *he aabie gutds anct ~ar the wtandarcda,
4
e releuant cwertifiracton nf roaspltance with the
5
atan-iarde Yan, o< couran, haen sube-pcte !t witt Plannnd
6 .
Parernthnrd'a ~riaginal anrlication,
’
Al ne 1 understand further that nsore of
B
the affitliates fara 15 based nn oeatimar »a? Ts that correct?
A -
MR e tt 1s base!l on eatirmates anlv an the
10
were lie1ted sonee that all nf the inforrmation for the
'
Affiltatrs {8 Pased an the numhers which are maintained bv the
10
Aftilrates.
13
. Ahnut A0 percent or 90 percent of the total, those
misters ate deriwed frorm audited financial staterments prevared
o )
bw the affilvares, nremarerd hv lpcal accountants, certified
oy comnliance with auditing stantards, and then sent intn
"
. Plannedt Barenthand’s headouarters.
*
e
rnr A vartety of reasons, includina, for exarnle,
1
(et ewe affiliaten are nAat nmoa calendar wear, in order tn
Sl : )
ppt the dpalline far suh-iasion of the docurents, the rerlevant
pal .
* audit statemant fram the lncal affiliate will not have been
22
received at the tire the combined qtatcrernt has to be preparcd.
M '

, Tn that tnetanre -- and 1t amounts to samethine like
17 or 20 rercent Af the total -- Planned Parenthood’'s staff in

iew York contacts the lnzal affiliate, obtains the nu~her on

ERIC

Aruitea
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1
An 1nteri~ hasis, an:! uses those ru~bers, Thogqe nurlore arn
cubreaurntly ehecved aaaines the auydited repary whrn *hew g
B
e e b
1
Tt . vl o oyt e f R R T ',!‘l,,‘ vt g [P
.
4
[ Vbt b reer e oanapeot that fer o owwors gller
. franmizatime thar 35 araantrel anoa federatesd basao Trve
! .
rlanned Taranshnnd s, notably includinsg the Unypzet Uav, A
ci=tlar vrrnemedare mase Af npcesatty, he $nllnawed,
3
~hov are nnt srndfections: they are not curasuwfs,
"
Thew are nnle estimares 1n the were limited srnse that they are
ieterie nurtors ehtatned rricr to the subrission Af the fnrmal
vilseedt PO,
AT B f nntice that vou eertity the 5O rercent
A1 30 peycens o 1n wout o statement there, 1 also notice that we
Cave 4 ntaresint Ly wha 1o beliyesrs o in vour accanatans, Teay,
s R, R yich that i1ssue is not addressed,
CosWere some reannn why o vour accountant has not
a
ceyr L fye ot wmat i oessentially o oan AcCountina Aurstion?
sen o mesnns . Thp reason -~ oanatn, tni1s has wn A0
srrr o oshe o praccicoen fne cnuntinn far fedorate® cormanizy .

“wpym 1§ ne o rFeoiITETENL 1N ACCOUnting nractice, and there 15

A retuirerent ino The e reanlations, that that corbined

Wt Yaeoan o auadtie ot sratement, Audited hy o sinale aunditor

and rrerared he a sinele putside aczountina firm.

Liocountants, beana senstble neonle, Ar not certify

F‘ﬁ‘.
boma.
o

26-741 0 - 83 - 8
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1
to the accuracy of numhers thar thev have nnat nrenarnd,  Thoepe
2
1N regquiresesr thar g nancle auditor orerare such a
3 - ¥ IS P
Ktartemannes . gand thoereafere Pear, Marwiek 1n rnt inp A nesfitien to
4 .
coptify o anta,
«
A
Vharver andits Mnsted vWay of Arery o 4 roertainly
not in A norition to certifyv o the accuracy nf all of the
.
affiliate numhers fnr all ef the Unite! Yav affiliates all oves
" '
the cnuntorw.
Ia2 R GRS A o, thev're not able to certi1év the
El
Wi liate data?
MR, SLNCOMAF . There's no recujrement that thev !
3
2 i
coretfy oyt ihe oanderlying nuamhers are rrenared i{n accordance |
i
o .
with aenerally arconted accountina rrincinles, svhtect to the
o i
1nteritr nu~hers, an! the few cases that 1've talked about are
1 '
Aalt andivadually crrrified kv accountants.,
Mp o NTYLe fow about the national headauarters
s X
Ay .
e

un, cernrsunr . The national headauarters data i{s all
cortifredl ne Poar, uaprwvicly, and the certification te that :
At ise s s lude! e the ariainal arplication 1nformation,

MAECINER aB SRR S : ~ecar te spealt te the 50 percent and

2% percent renuireronta which you w~were askaed to certifv the .

voracity of,

wH, SLOCNMRE., Mr. Devine, there {8 no requirement.

1¢ vou vant to put in a remuire~ent that the sources of funds

ERIC

Aruitea
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1 } And At repert he cortifinct Py an accnuntant, van rnt oyt
* ? et owe will o eamnlooatehodt,
! i mhpre ta na Aauch requirerent. 1 qubmit to vou i
. A an enttrely gmrpacrteal rerairement ard tt o would be atyrcted
Y 1 Lew A qre gt vty o fedarare o charytre Yo pat gt
s tn, wou oaet everohody elae to corrlvy with fe: we will comnly
’ ot i, ton
¢ T entirnly reyect vOour instnuation that there is
9 samc 1mrracriety an the fast that a numher which 15 not
H seaviired te he eertified bu an accountant has becn certified.
caeners brpinn certified bv oan accountant requires, as ! presunc
! e bmew, 1 b razied examination bv the accountant not rmerelv
) ~f the procedures used in computina the number -=- nrocedures
v bkt Vaecher o saves oare anrranryiate and reasonable, aiven )
' ehr rreitrerent -- but of the underlvina numbers.
¢
e 1t 15 an extraordinarilv tine consumina and complex
7 :
! “roerRv.  Thore ia no reauirement in accountina practice that
e \t ba dane. There 18 na requirenent in vour requlations that
1t b done, anct 1 entirelv reyect the {nsinuation that there {5
20 Lnateanacy oy renronriety in Planned Paranthomrd not havina
2 ]

HA vmna would object to providing such a
cecrtification?

Mp, SLACovRD: t would obiject to providinu such a i

i
certification for Planned Parenthood unless you also renquire '

N

[§

ERIC

Aruitea
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1t s ppe mther o mraanization than partieinates yn the CF°
»
b oy . Lt ror T AT ) N TR RN TR I AN 2 teed Wy,
1 . .
N A T neryee that gn dealing with thy
A
At amprs
%
e e I would (nstaraly nbrert te wonr g
R nty Aadlittenal reauiresonts tn vaur nwn
LIERRED P S Cxocuae re,
]
LR S Pt peotice yey submirtte? a atatemens
ty o the= LUe o neee sthe:r ¢ S0 oot which aren't reausred hv the
LN NIDE S N S PN
B Rrnacanar, T dan't think we suhrmitted anv
: Lratemes e aiye o are ant reanired either by the reaulations or
Voar ey tpeny haieh, charitabhle read, relate to reavirements
' that yre anothe reaulatinsns,
o
R Youn tust 41 submit a statement from .
an=aane fre~ Pear, arwick, 1ot vou?
: wn . erArnuan . Yos, !
ALELIEEN oR AR U S HR N M1l riahe, An nane 11, in dealina with
Y -
the wuar s ean mf Adnrantive puahlicity, vyau aunted a statement
VLo wew mate ap owear camtined fund appeals that Planned
21 :
Farerthond sare~rts fac1lev nlannina services in over 100
o .
o wAarliviie ta there whn need it most and use it bhest:
!
) cephiaste on fstan Amarica, Africa and Asia -- the onas whe need

use LU hest,

“whes e an acturate statement," veu continue.




11

Cixtv- ve nerrcent ~f OFT oy St , net 0! ~rates LA SN
, 2
are used for Afreet asunp~re of Plannel Pacenth~nd Federatainn
B
rrreremas tpect ama "
a
Tl e p et b e that thoat meets the oo ostaion
5
Lirar e e ver ot ate Tk fay that the g o be g ot
6
Aepriea, Fferey o and Asia need ft omact o oand LY aenme e thigt
that ' the Taestian Al the funds a0 1 f the staterant s
n
. " 1r gt
q
no, ey nonnne. My, nNewinc, OPY¥ has heen aware of ¢he
' -
rne ~f %mw Planne-! Patenthand distrihutes CPC rancy {=r
!
veara art vears., tnleet, wou have unsuccessfully litinated
TR SN .tra on that pnoint, flone of this is any newe tn
e
T
1f vou don't think £5 nercent i® anpronriate, vou
Lies ataate a ranulation and nat ft forward in the nrover
cracedure anA we will he harne tn comnly with {t, OPY and vou
Cetnenally Mave known how these receipts have hoen distributed,
. “ Yelieus that £° rercent anina for direct ovrrseas
Cpcpamn and the Ralance for acneral expenses, a larae npart of
AR R
© by apcrnrriately allogated to overseas nroaramns, 1S
LAl
cmLyrely ganspstent with the staterent,
AUACENE SRR LR ML ANEY That 1sn't the aquestion,  Mr, Slocnnmbe.
Ll
A the are -~ and let'a try te kerp ant o as much ynyectiun
we o Tan, mr o wey wuas, Iozan nlav that aame tao,

Yes, I know,
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1o
i . . .
MR, NETTTNE All rinhs,
2
e proouny Aol owen frecaens 1w o, "
3 .
I AT FAL RS A Lo you want to stare”
4 ! .
. Yau aueted A staterent -- ! didn't -~ vou suoterd a
5
at ttorme t poefaryina to owhat ~- wou promote the st temoant that
i N
o ot for s he Cashyand Pederal famnaian oand ot osawe Cunrnon
)
m1 v plannang aervides gn o over 106 countries warldwysie Lo
i
a
Pothr e whie weed jr o mant o and uase §r hest: embhasin onAn Latan
9 by : . ; "
teevriza, Nfrier and Asial
Your ransncnse talks about A5 nercent of recrints
eAranasg, It secems to me to validate your statroment, vou
St e talkarea about Latin America, Africa and Asia, which
Vou 54y nered theve saeryvices most, accnrdinn to vour ownh -- '
"R, SLOCOMBE: The overwhelmina majority of the two
3 M .
nraara=s invelve:!, International Planned Parnnthood Federation ;
(58
2 and Farile Plan~{nn-International Assistance, are in Latin
17 ) ) ) '
" Ameorica, Africa and Asia,
te '
MR, DRV TINF The overwhelmina armount of the 65
e
. . nercant -~
an
i UL SLACOMRTE Yes.
2 '
MR, DEVINE: -- aons to those who need it most, which
2 3
s tin Rrerica, Africa and Asia?
L2
nn,ocrAraMnt: Yhay ao to Latin America., Africa and
24
Asia, that 19 correct
Tas

' "R OLOVINENAY: Throuah TPIA?

j_ 1 U +

ERIC

Aruitea
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twn?

Sreeg o

113 ’

3
Lo RLemounT Throuah both,
LR S A Tan you give anw breakdown of the
MnooerArounge . nf cavrae, ! tan guve the breakdown.
.

aurbers have bheen rrovided 1n onur anplicatinn raterialy

T 20 not have the numbers now because thevy are not included

i the auaestinns, whiech were aahke:s! 0f us to he presaresd tn

tecrond

et

in 1

Ve

1ot

to o last Uradae,

These numhers, 1 belierve, are fncluded an the

:

ot o materyale, Thew are, in any epvent, at least waith

tn I'PIA, rxhaustivnly rerorted to AID.

(XA 5 S 45 M well, 1 have som> p}nblchn about that,
let me ant tn that {n a =f{nute.

Yau sav 3n veur final response that Planned Parent-
nat preaeywe puhlie funds which were tax-deductible,

emntasie on 1382,

RTINS Halala i 1 ol we didn't recnive funds which were

sax-drductinloe.

aan,

[ARTR4

wLonrernt - Mat tax-deductible,

vD gy Pacanae of the nurnose for which aiven

vnoonEyIn 15 1981, vou sard4 that veu did, althouah

tniv side bar cormrment -~

Mw, GLOC,MNR o, I di7n't say that, Mr. Devine.

1

wu, nEYINT: -- that it's never been tested in court!
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. tooLe ot You sald osomothing alene 2 hose ]y nea,
by vy e
oy AR AL EEVE LN B R S L RTINS I OS DO B | vl
Ll
[N Bar f st o sienly alann theas lines,

B e Al

tiahe Uell, let'g Year o
vHLocrmeanne. The staterent on naage 15 -- the

S ey Yo de vt whether or nnt the P10 Sunnhart

are eed

Sant tn 1903 elyaibility, which is

Phe 100 cashWars, include fnnds which are contributions which

shnort answer to that is no, Recause of material

AME e d e the aruff o that was sent alonn with vour September

’ , Toundlerstaad rhat the stimulua far this auention --
’ 1L luast T oasaume that the stinmulus for this question related
to a4 1unal "ot omarl fund-raisinn letter. i
at letter could have heen read as sayina that '
,

antoabatann, that wore roccived in response to it would e

el Year o rhe murnnecs of defeating certain leaislation,

to deteat that leqislation are entirely proper for

Pannas g e Yned ar anv nthar exemnt nraganization,

fing DA
; c TP rakes the nosition in a revenue rule that

L stricre !l are not tax-deductible, Tt is, ol course,
the st kot revenus palinas do not state the law; they astate
the o514 the Inileranal “avenue Service.

“eliewe “hera is a substantial lecal arrument that
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contributinns receyved far anv prorer purpose of anv
oraantration which is aeneralle eliaible to recetve rr.".:nxtnhl:)
contributions that are dedustible are deductihie. The RS
takew a different nosition.

.
In order ta eliminate anv pessible queatineg in the

future, Planned Parenthood, after this 1981 lotter was

fuestioned, haq taken steps to ensure that its fund-raisinna

sraterials avold anv suaaegtion that contributinng received

THrsuant to these materials would be carmarved for nurroses

nf loarrnvanag, THAt 18 a strainhtfnrward statement of the tacts.
R, DEVINE: And vou are referrina to a letter on

Plarned barentkond Pederation of America, Incorporated, with

a suabsheadyneg oo

MRLOOSLOCAMHAR : It's the lettar that --

MB. O DEUINE: -~ Planned Parentheod~World Prnulation -=
ML SLACHMRE It beains “Dear Sinner, "
Rl oDiuwving -- with an address of 810 -- I'm trvina

ta 1dentife this for the record, Mr. Slocorpe, if vou don't
mind -~ A1Y Sewenth Avenuve, Hew York, New ‘ork, sianed hv Fave
arteletan, Pracident., !

YR, SLOSNMRE: ! assure that that is -- that

describes a wond deal of corr-osnondence that qees out of --

NMRLODFVTYE 1t beainsg, “Dear Fellow Sinner." fNnes

that recall vour --

MR, SLOCAMAE:  1f£ that {s the letter which is attachafl

'
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tro rne snc-called

to Life Comnmittee's materials attached

tr o weur tetter of Septesher lst, then that 1s the letter T ar

referrinag to,

MR DESTNE

Agﬂ that says 1n its nostsecript that,
‘Ypur contribution in suppart of Planned Parenthnod’s n{{ort;
ta stnp the human 1ife amendnent is tax-deductihle,” an beina
v i whelr ecantent Af trnat postscript, is that corrrct?

Mp L "MnE.  That's the whnle content of thre
nastgcrive, as 1 rememher it, ves.

un, DEVINME: Since this 1981 letter, vou maintain
+wat Pilanned Parenthood has now earmarked funds to a sSpecial

viiamnt, or how in s handled for these kinds of

sulirttations tb 1 sauld be made after your reconsideration of

1npe. decisions or CFC requlations, or whatever?

Mp. S1.HCOMRL: CFC requlations have nothing to do
with this one. What has to do with this one is the IRS
nositinn.,

In order to make clear that none of the funds
" received by Planned Parenthood are earmarked for lobbyina, wve
i have taken internal steps to monitor the direct mail fund-

]
I raisina material to rensure that they do not -= they may refer
L r’a :
to Planned Pnrengp&nd 1obbyinag activities, and 1 repeat those
e
lobbying activities are entirely proper and are cnnnucﬂ in hy

a great manv oraanizations, including the ones you don't

classify as advocacy orqanizations.

N

1.0
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The direct ma:l fund-rais:inqg, however | i

revrewed to make suare thar there i3 na sunaostien

1n

S carefally

that

funde

ratsed in resanonse to them will bhe ecarmarked for the purnase

af lobbvina,

Just as the IRS takes the positinn that

are earmarke ! for lobhvina -- spend this meaney to nass

defeat, 1 don't knew, the MX annropriation -- the

a1fts which

TR%

or

takes

the position that these cantributions are not tax-deductible.

It is ecually clear that the IRS takes the position th.nt

contributinng which are not restricted, nven theoua4 the

oraqanizatinon enctaaes in permitted lobbying under the tax code,

tho4se contrihutions for general nurposes are tax-deductibla, i

Planned Parenthaoo? has taken steps to ensure that we |

connlv with the TRS {nternretation of the law,

YR, DEVINE:

funds or anvthina like that?

"r, SLNCOMAN: There i5 no --

“P, DREVING: You just avoid the problem?

MP, SLOCOMBAE: Excuse me?

Py

Is there any earmarking or separate . |

R, DREVINE:  You jfust trvy to avoid the nroblem, or i

nossible rrohler?

MR, SLNCOMALE. There is no earmarking of partic.lar

rontributions for rarticular lobhying activities,

Therr are

semc contributions which are ecarmarked for other particular i

activities, but not for purposes which would make them, in the

»
AR R}

|
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TEY wilew, non-

e onrwI 1'4 Jive to refrr hatk tn the subinen!
3
~F the firs* mupatier and ta whn {5 avrlvina for the Camnaian,
a4
,what 16 Planne- }’nrontl1nwn<l-t¢orlr! Population?
5
MR, GLACOMRE: Planncd Parenthand-warld Population
A
v 4 trademarv of Planned Parenthood Pederation of America,
1
Inc, 1t 18 tre narc under which Planned Parenthoord Pederation
A
nf Arerica, Ine.,, has rarticipated in the CFC since 19en,
“
MR DRI it's a trademark of Planned Parenthond
1n
rfedteration of Arerica, Ine.?
1 .
Mtu, €LNCOYRE:R Yes.
12
P, DPWINT: it is not a particular proaram? It's
3
the naneral solicitation name used for Planned Parenthood in
i
All ©f 1ts solicatations?
R SLOCOMBE ¢ No, it is nct used in all of its
selicitations.
v .
up, DRVINL: What kind of divider ° from other
13 )
activities nf the oraganization?
o
YR, SLOCNAL 1 Aon't understand the --
20 . >
: : MR, DRVIND: 1s it a trademark for particular
21
nurroses?
22
\. M. SLACY"EL: I don’t understand the relevance of
21
that aquestion to this inauiry.
24 N :
wR, DEVINE: 1 have a very difficult time
T

understandina all of the affiliates and the sub-groups and

ERIC
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1
senrecate? acccunts, and so forth, that Plannec Parcnthood,
2
b ovnir ewn statuarents, tells me ahnut bath in its arclyiratiar,
3
and vaur resrnanses tn our letter.
4
tnd I think 1t 18 1mpartant that we understand jusft
5
w“ho 15 arnlvine and what that entity is and what kinds of
& .«
thinme that entite does. And 1% see=s o mc that these are
’ .
“erv 1rmpertant auestions., “4e have to know who we're lett:na
a
inte the Tamcalan, afrer all.
a9 . N :
MR, SLOATAMAEL Uy first observation 138 that that is
N
net -~ the naturc of Planned Parenthood-Warld Population and
the trade=ary i:ssue, and §O or, are not questions which were
‘2
rares bl Me, lerinsean oy Mr, ¥orris' auestions for this
13
tearine,
Mo NRYINED  Well, as ! relaved myv concern to them,
'
! as¥esd thr~ ta find aut what aacency 15 applving to the
s
Tarnaiian,
17
LA Rlata il R And the answer tn that aunestion is
e
f?larned Parenthond Tederation of America, Inc., is the
e
arrantzation which has participmated in the CFC each vear since |
1,
21
A3 1 rea?d the reaqulations, and they are not crvstal
r2
clear on this point, for anv federation charity like Plannecd
23
fartenthoand or like the United Wav or like a variety of
21

athers -- teukeria and diabetes and a bunch of other

diseases --

| S
T
o

ERIC
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A
a1
4
g E
1 wa, well, actually, the reaul:
27
elrratyian” in 4 very different wav than vou usy oin wour
1
t1tle af o ynur arganyration. MY ot oanw event - -
4
MEL, O SLNTOMEE hut, for exarnle, Section 950 .4013(c),
5 .
in s*atinag various reculrements, speaks of an ornanization
6
with constituent parts that exercises close sunervision
7
nver the orerati1sans and fund-rais:inag policies of anv lemcal
n
At reare oy affiiyarteaq,
N .
That, as the =xtatemcnt savs, is an accurate descrin-
“1nn nf PPFA'a relationship to {ts affiliates. ! understand
: that ‘fedrraticn” also has a specific memanina for CFC rurroscs,
12

dormar ey rat, af coarse, what I'm talkina abour.

“*har = tal¥ina about is the sense 1n which Planned
Tarenthond or the United “av or leukeria or diabetes cr a

variety af nthers are federations with a natienal headrnuarters

t:0onal staniarids, conducts a limited number of

g
nrorra=s 9f 1ts own, and servecs as a clearinghouse and
)
ceve oy st e and snokesman,
AU o 28 (AN o) tell, actually, United Way does not €it
c0
unter that claycsyification for NFC.L But in Aanv ecevent --
2 .
YR, SLNACAMEE: I'm sorrv?
' “p, NEVY : tnited Wav does not fit under that
clasaificaton,
vww, snscnvRr: Well, the United Way is reaquired to
gukmit the sav: wind of financial {nfnrmation, as ! understand
L
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Byt 1t°'s a3 totallv diffeprene W3nd of
croanizating,

fnu mentinned the close surervisinn thing, You

42

mentioned 1n some nlaecrs §in that statement that there's Flase

sunervision 1n meetine that requirement of the rens, And vet

vet also sav that thev're separate and larqgely autonorous,

“an waq exnlatn ta me how samethinn can be under

close sumerv:ision and he laraelwv autonomous at the sare time?

MD, o GQLechuny . Certainly. As with many other
national ormanizations, Planned Parenthood i{is orqganized on a

1eeso 3l rnem~a

v basis. The local communities are loral
arnanjzatinns ramprased of local neoole nrovidina services in
thelr ca-mmunities,

Trei1r boards are local peonle, cwprwhelminalv,

thev ratse the:r funds frem the local commuaitv. In order to

G the Planned Parenthond nare, they must meet certaln

contitinng ef affiliation, Those conditions of affiliation

are stated in the hvlaws of Planned Parenthood, and those

attachnd to the amplication,

The atandards of nractice, and so on, which the

natiorn oraqaniration requires of all its affiliates, the
only ane of which has been asked about in connection with

this hearina has to do with the audit requirements -- the

audit renutrements is a acood example:; the oraanizations are

700
i
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- to respond that while we would have been aglad to describe in

122

43‘

renuired to be audived,
Thew are free tn ryck their own aulitnr as lonn as
Hhe or she {s a CPA,

ui, DEVINP:  Rut vou exercise, {f 1 rmav --

uh . S Afnuh

Mr, Devine, at this neoint 1 am aoina

detayl this relationshin, it was not an is;ue which was
idenel fiad hu Yr  Marris A Mr, levineo:n,

Now, I'1l listen toc the question and 1'll try to
respond to 1t, but 1 helieve that you're agettinag into the areca
nf addinn new ~material, which is the verv nrocedural obiection
*hat we made 1ast tise,

YL LTYIHSNN Well, certatnly, vith respect to what

1t the entity and how jt conforms with the reas are certain

MR, SLACOYLE The question of what is the entitv
T “ive answered about six times.

“o, LEVINGON: -~ that were on our list.

“E, SLACOMBE:  The entitv which is aprlvina is PPFA,
byt zhe --

Me, NRYINE: Well, we understand what your
krclnrat;nﬁ is, but what we're trvira to understand is what
that reans., and vou're, of course, ncrfeétlv free to refuse
to answer anv nuestion that vou feel is unfair,

r Ma, SLOCOMBE: Ne, {t's not a question of what 1 an
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free to refuse to answver. It {8 & question of what you and
your counarl were free to ask about and agive us an apnronriate
onportunity to prepare,

MR, NEVINE: Well, 1 told my counsel the maln

-
question I'm interrcated in is wha's applyinqa. ! have a larnae

:confusion of namesa, of subdivi .ons, of seqregated accounts,

of particular nroqrams,
MR. SILOCOMBE: You continue to use --

MR, DREVI%NY. 1 want to find nut who {3 in this and

the relationshin of the affiliates to the national organization.

You sav that Planned Parenthood Federation of America is the
aroun to be admitted, but vou also say that the affiliatesn
<“hnuld bhe nart of 1t, where 1t's not fullv clear to me whether
they should or thev shpuldn't,

You mention that they should have close supcrvision;

shey're also larmelv autohomous. I don't understand how they

et vlase supervision if you don't even have copies of their

audited statnments.

“R. SLOCOMRE: We do have copies of their audited
statements, ag the statement says.

MR. DEVINE: As they what?

MR. SLOCOMBE: As the statement saya, the copbies are

. receyved, reviewed in the national headquarters, and stored

:
I
I

v

there. Thev are not all received necessarily for the relevant

“nar.on the dav that you reauire the application to be

’ ¢
26~741 0 ~ 83 ~ 9 14- i

b
P
}
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I
v

sybmitted,

by Peat,

¥R, DEVINE:
Marwicy
MR, SINCOMHE:

osr anyone

124
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And thev're not reconciled in anv wav

alspe tn ses whether thev --

Recause, Mr., Devine, there is no --

lonk, aettina an accountant to do a job like that would he a

‘massivelv comnlex and

expensive undertaking. In order to qet

" ap accountant to certify to the accuracvy of numbers, they

nuite nronerlv insist on aoing out and nat on a comnrehensive

hasis,

tvina

there

ts

tvpical of

other

of

course,

nurhers.

There is no

such

hut at lesast on a sample basis, lookina at the under-

requirement for Planned Parenthood:
15 no such requirement for any other oraganization that
oraanized in the wav that Planned Parenthood, which {8 verv

American charities.

T repent, if vou wish to imnose that requirement on

comply if it is

araanizations on an equal basis, Planned Parenthood will

financiallv feasible to do so. We

utterle relect vour insinuation, reneated over and over adain,

that there

aceocuntant'n

certificate,

is something improper abuut failing to get an

which is a very technical kind of

requirement, where noac has been required py you, none has

been reaquired hv the reaqulations, and none is’ required under

gencrallv accented accounting principles, or, for that mattar,

in

anv other kind.

[Py

Hnr.

o

NRYINE :

well,

that assumes that we're talking

|
|
[
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‘about the affiliates in other apnlications.
Mit, SLACAMRT The reason the affiliate --
MR. DRVINE: And 1t already (s required for -- clase
supfrvision {s ir the renulationa.
.
MR, SLNACNAMNRE: The reasnon that the affiliate data are
submitted is that the reaqulations require those data to he
submitted. The numbers for Planned Parenthood are certificn ‘
by Prat, Marwick, and the certification tp that effect 1s
attached to the anplication, also as required by the requla-~
")-'1!\'\. !
up, DEVINE: To go back to my question, what is your1

answ, v oto my anestion as to what limits, if anv, the trademark,
as vou drfine 1t, af Planned parenthood-World Population s
used for activities relative to the organization which you say

15 annlvine, Planned Parenthood Federation of America?

a. ...

I can understand that you wouldn't know the answer t

that, 1f that's vour ansWer. 1Is.it? To what extent is the

i

trademark cn-extensive with the oraanization? i

|

#p, SLOCOVBRE: Aecause this was not ildentified as :

{

nnc‘bf the issues which you wanted an answer on, I do not, of [

course, know of ry own knowledde exactly what context the {

. !

trademark is used in. It is certainly not used in all the !
activities of PPFA, but it is used in some.

1 believe the material {5 -- well, I'll stand on that

i
answer. And {t is precisely for this reagson that we sat down {
i
!

o
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a7,
i
f ' !
! i
 and spent most of Friday afternoon with Mr, Morris and Mr. 1
2 - !
Levinsnr asking ther what guestions it was thev wanted
3
answered, i
4 N ;
! MR, DEVINE: I understand, an anain, to me, askina ;
i i
5 .
i what anencvy 1s anplyinag is pretty clearly asking what is the
5 i i
i name of {t, which vou vourself qave a name --
7y I
. Mp, SLOCOMBE: Planned Parenthood Federation of
nod |
! America, Inc., {s the name of {t.
i i
9 i =y |
-unwfrf:ﬁil‘- — MP._DEVINE: Do vou have any knowledae why the term |
" JI |
“lannes Parenthaond-vWorld Porulation i{s used for this Carmcalan? |
0 |
NR. SLOCOMBE: I don't of my own knowledge. Bear .
1
P i
o with me a second. 1
17 ' :
{(Pause . ) H
i
1
. MR. SLOCOMBE: 1 would refer you to tab ! of the
13 ‘[
antlication. t'1thout waiving my objection to new matters heinq
‘ !
"raised¢, the cuestion of the corporate name is addressad_in_!hei
17 : \’
answer to the first auestion in the CFC applicatien.
10
The name which has been used since 1968 -- it agoes
19
" back to a 1960 oruanization, an organization called World
0 i
. population fimeraency Campaian which was created in 1960. And
i
21 -
i the historical hackaround of that name is described in tab 1
22
" of the arnlication.
X .
i I repeat that while we would have been perfectly
20 .
happy to provide detailed information on that or any other
25

|
i
!
L ratter, we obiect to the nrocedure of these technical
|
|
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questiorns beinns raised at this point in the proceedina.

This rmatter has been in the application. 1f vou or
vour andents thought it was unclear or nerded clarification,
you've had it since .tulv Sth and we would have been qalad to ?
answer guestions ?olnted to tt, and specifically 1f 1t had hcc4
raised on Fridav.

1

I ecannot at tiis noint add anvthina to what is stath

on that pange, and ! helieve it is improper and irreaular and

" '
a violation of the vrocedures agreed on to raise the issuc any

further,

MR, DEVINE: So noted, I will note that it anpears,
arnt 1 hawe read this Statement before, that the terms are co-
extenaivs, hut veu would nrefer to add nothing, or don't feel

1t's anrronriate to add anvthina to that?

“n, SLOCOMBE: Having exhaustivelv asked Mr. Morris
and Mr. Levinson, who were acting for vou, what questions we
werce surpnscd to be nrepared to answer, f object to ;hc

nrocegure ~f new ausstions of a technical nature being raised

at this roint.

MR, DEVIND: I understand your point, but my
nosition is that these are all questions which are very
relevant to the question of what agency is applying.

MR. SLOCOMBE: I have answered the question of what

MR, DEVINEG: I don't feel that you did to my

e
W
g
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1 t
; satisfaction.
21
yoh MR, SLNCOMAL:  Well, what on earth would satisfv vou!
3
MR, DEVINE: Some explanation of the relationship of
A "
 the different organizations that are involved with various
- .
5 . :
j, €ombinations -~ the name Planned Parenthond or ramilv pPlannina-
)i
LA
" International Assistance.
7 ' .
! MR, SLOCOMBE: Family Planninn-International i
0 H
Assistance {« a laraelv AID-funded proqram. It is a pronram ,
of pPlanned Parenthood. It is also demcribed exhaustively in ‘
o '
the materials ané a report of manv, manv : aces lond was !
1 P e .
o provided 't vaur staff in response to their cuestion ahout that.
e : ; |
' MELODOVING: In vour responsc to earlier Aquestions
I :
that we asked in thin same reaqard, you said tihat a majority of |
(E] ) i
the -~ I bellieve vou said that a majority of the funds from 1
}
' |
the cambined Federal Campainn go to Family Planninq-lnternatioﬁal
i . i
hssistance and International Planned Parenthood Federation.
v . i
4R. SLOCOMAE: Yes, I think that's covered in number |
1 |
-7, isn't it? Yes, that Is correct, what we sald i{s what it
19 I
savs on nafde 12, !
20 i
Mi, DRVINE: Am 1 missing somethina on paqge 127 :
; !
21 i I
{poes it mention Family Planning-International Assiatance or i
7y
{ the International Planned -~
23 - !
Mi. SLOCOMBE: The two PPFA oversaeas programs in i
»
cuestion are Tamily Planning-International Assistance and f
i :
25 I

‘a

International Planned Parenthood Federation.

O
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f
1
. .
P MR. DEVINE: Therefore, do you have some breakdown {
‘ " between those twn?
3
i MR, SLNCNURF . The breakdnwn {3 provided tn ynu in '
4 " :
" other material. 1'1l be hapny to refer to that. It's in the .
s :
' annual report, amenna ather places. ALl of this material has :
6 ’ 5
i been hefore vonu now for over two months, detajfled, as I say --
7 F !
;:hundrcd-paqc rerorts of both FPIA and IPPYF were provided to )
s 5 i
I your staff at their request last weck on Wednesday, in !
' !
9 " o i
I addition to the material mresented with the application.
' i
10 )
MR, DOVINE: wWhen vou say the application, are vyou
1" : ;
referrinn to the renort labeled "Combined Source of Funds and |
e !
' fast Report for Planned Parenthood-World Population?® i
‘ t
3 !
MR, sinenepll: That §s an attachment to the
14 .
application. The apnlication itself is a document of pages;
15 ’
1t f11ls thie whale bank. tt's quite a stack of papecrs. n.'sI
: i
the document to which that was attached when it was submitted. !
t7
YO1el:  Three Copies wore submitted.
V “P, LEVINGON: Under which tab would we be lookina?
12
¥R SLNCOMEL: For what?
20, '
! MR, DNVINE: The breakdown of these two --
21 b
:‘ MR, LEVINSON: For the breakdown of the two inter-
22 0 o
linational oraanizations. pad
21l

MR, DEVINE: On our summary sheet, it has them

i together.

~
X}

MR, SLOCOMBE. 1°'d like to draw your attention to

133
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| 5 |
} ;
{
vl o !
1tnb 2 of the application, which includes basicallv, beainnina |
- ! H
) %nn nage 2 and carryvina through for several paues thercafter, '
' {
3 i a general narrative descrirtion of these two organizations. !
A
| The publicly-circulated annual report has numhers
i i
5 1 . i
Iccncerninq those two organirations, I believe -- yes. And in
o |
{ addition, 1 repeat we've Provided, without fully understandina
!
7 -
ix:s relevance -- we've provided extensive reports on both of
o | \
|those two oraanizationa to you. |
t
.9 !
: 1 believe it is the case that these numbers are --
oo
, t
}Ethorn'q nther information about FPIA and IPPF {n other parts |
K |
i}cr the application, including the audit, T quess.
12 ‘i
i Find the audit: let's see {f we can put our hands on
o |
|1thc audit,
R
Hi MR, DEVINE: wWell, I suspect if it is there, it's
15 M .
:*under s different terminology. The International Planned
1 4
Eanrcnthnod Federation --,
‘- M
{5 Mn. sLoCOMnI': MNo, it is not under a different
0 : !
1!tcrn1nolonv. Mr. Devine, i{f you had instructed vour counsel
19 ': . .
:ito rcise these questions, we would have been able to answer
ELN
" ther easilv.,
i
2% il
h The material on the nature of those two programs {s
22 | -
" G {n the paaes of the application to which I referrad you.
23 t .
¢ h In{ormatian on those proqrams themselves is included in two
i 2q 1‘ ) .
) '“ extensive reports on those two programs which was provided to
Tas
i pr. Pilon on Wednesday. the 31st of August.
i -
i
i

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

the subiect of what FPIA and IPPF are and what Planned Parcent-

1'11 take annther look at it, but ! don't seec f{t.

reautre 1t

parentheod sunparts those oraanizations is extensively des~
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We have made a very full and complete submission on

haed furdina of thosec two ornanizations is. R

MR. DEVINE: Well, they don't aeem to be ldentified

.

an the financial statement, but maybe 1'm minninu'gonnmhinn.

MR, SLOCOMBE: 1 repcat, Mr. bevine, there {s no

reauiremeant that they he jdentified on the financial atatement

" The financial statement follows a format which is nroscribed

in the reaulations. [f vou want additional information on that

t

financial staterment, it seens to mec approoriate that vou should
I

i
M. prving: Well, we do require that -- i

MR, SLOCOMADE: wWwhere the money goes and how Planned !

sribed in our financial information submitted to you. {

M. DEVINE: We.do require that major programs be '
jdentified. :
up. &LOCOMBE: And they are extensively identified
in the aonlication material.
W, DEVINE: Well, it doesn't appear to be on the
|
financial statement. |
!
MIl. SLOCOMBRE: FExcuse me. !
1
1
VOICE: 1t was subnmitted in tab 9.

4R, SLOCOMBE: We'll try to identify the relevant

-~
LW
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panes of the anplication, T repnat my objection to this

nxtremrly techinical

ue, what particular numbers are and

whern they anpear in the anplication, hring ralsed entirely

|
|
|
|
|

 without warnina at this point {n the procceding.

i
Mavhe we could go on to another subijoct. - i
{
MR, NEVINE: 1 understand from vour representatior l
in vour previous letter, again on this quention'ot scparntlona!v
i
i
an 1 read vour letter, TRIA is a dlvision nf Planned Pnrnnthonw
tederation of America.
You also mention that there is a separate account
whirh eflicyts funds for abortions. Is that --
UL GLACOMBT which paae are vou referring to?

un, NPRVYINE: This s vour letter to me of Auqust 31.

Mp, SLOCOMDE :  To Mr. Morris, I think, ves.
MP,. NEVINE: To Mr. Morris, yes, on page é, question
T4
MVJ NLOCAMRE T think it's question -- qo ahead,

R, DEVINFE: Tt says Family Planning~International y

isuistance is not, as vour question implies, a separate

of America.

MR, SLOCOMBE: That's right, and that provides the

MR. DEVINE: pardon ne?

MR, SLOCOMBE: That provides the pane reference that

b
o
<.
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6
1
we've heern lookina for, it anpears,
2
Ld ot et Weli, row, taat's the Aescriotiar: we
Have thar, 1t's A auentinn ~f financral breavdawn, Shawina
4
them, the meparate fundn,
& ‘
MEL SLACOMPE Showjina what? Mavyhe wie can cut
.
throuagh this .
’
MRLOLENINE Pronram expenseqg noinag to this
8
~rgantzatian 4o not aprnpar to --
MR oL coMan; Paid to FPplIA?
o
"RLODPEVING: Yes, or apent oan the --
e
“r ., SLACNAMPE: My understanidina, rouaghlv, is& that
v s ataat a 5M-560 breakdnown hetween FPIA and IPPF. That's
'
MR, CEVINF: Rut vou helieve 1t's rouahlv so?
we L SLOCOMRYE ! think that's riaht,
UL, DEVINK: My rounh look at vour statement would
wugar st that 1t's probably not that high,
'3
R, CLACHMRF: What's not that --
1
M, NDEVINEG: On vour statement, vou have a linc
o0
whiech has nayements ta affiliated nraganizations and Inter-
ral
naticnal Planned Parenthood Federation --
22
MR, SLOCOMATL : I'nm sorry. The bulk of the monev
a
ha

thet po% te -- you rean the S1A,803 ,000°%

wB . DEVINE: Now, i{f the monev that noes to aither

-
P

6f those nurranera which vou have said in two letters and vour




134

55
sarnlication and 1n vyour ataterent today qgoes to nne nr the
sirey AF veeen mpearTame -

vt o - Fae we Lemvin o oar bhe rasnoood s
amurces of funds and cnst report?
.

MR, DEYIND An that nne, thew are tumnel dnagethey,
MD . SLACAMBE: Put toqether, rinht.

wuL nryIne: 1f you look an ~-

wt RLOCOMRLE And that has STA ADD 000,

vn, o nrvINt. Yes, okav,

[ARANEEAE NaletahH

B The hulk of that monev ix,;, of course,
the 81" money for FPRIA,

Mo LUVINIT: @n it is not clanse to 50-50 of that?

(LRSI Mat ala 2SR Nf the private funds, 1 think {t’s
toanhly 50-50,

po npLil nf the private fun-ds,

MR, SLOCOMRT: naain, I totally fail to understand

‘e relrvance nf this entire line af questionina and 1 objert

thesc tasuee heina raised at this point when vou had an
arnartuntty tn raise those questions last Friday.

M, DEVIHTD: well, 1 think you're daina reasnnably
vell uiving us the information without that,

You alan identify a senarate fund, alao, 1 believe
1 that aame lettey: ves, on naae 3. A serarate fund s
~ayntained by Planned Parenthood Federation of Arcrica to

wravide loans to wnren who chonse to have abortions but cannot

135
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!
nay for ther, That fund tu financed entirely fraom contributjon

ant.arately rarmarked by donors for that purnose and no naeneral

TAT 1A vour et L

b SRR P It 'a nat mv npoattinn, That'n the

fact,

“vR, DEVIRE: fs that fund counted as includerd in
voang o cans ol bt e b pepoat

ML LT Mr, Dewvinn, that s nat a auestinn
that was rataed Friday as one of the i1ssues, 1 reneratedtly

EE A tewinann and r, Morria 1f thev had anythina thev
wattr et o atd rAa the liat,

{ w111 try te an-uer the question, but 1 ohiret to
the nrocedure, The anention {4 --

Mp, DEVIND: Aaain, T underatand vour rosftion. My
tewityer 16 that 1 need this {nforrmation.

wy, SLOCOMBE: What conceivable relevance ~-- 1
Peltevae 1t s .thc case that this is a fund which is laraely

en hand. Fud sinre the combined sources of funds and cost

rrbort 1% essentiallv an income statenent, it doean't appear

©o anv siagnificant denree. It's not a balance sheet; it is an

inenre and exnensy statement

And T do net of mv own knowledge know how nayments

cut of that fund are reconrded, Any contributiansg which are

yrceived for purmmars of neino into that fund would, I assure,
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i
ant aar as resatricted arante.
.
L R AR AR corrante fa vty .
3 ce ey iy et et el T i dalieee me tp owmet oy s
2
. I I T R R 1R D Chrte 1w ah et |y R I T IR
.
fram the Ape we were talking ahout earlier
«
" NEVYINE . You ansume that would chaw ander
!
Le tueet ant rectrrcted grants on the corbine! seurcon of fun
n
ansd rast repnrtns, 19 that your stas=errent? Nr vou said von
)
yesuan that 1t woall arrear as restrictive qrants?
'
v, oerarn Yes, and I repeat that {t would be
mrryrely rrares ta mnalicit funds far that purpnse and to
Ve .
retnrt thenm ae puhlic surnort.
'3
MuLopEeInn Yru helieve that's asnpropriatelv
T
ciacnafuie ) untter tablic suppoare?
o
e, SLoCeMPE: up, Devine, this is a nerfect examnle
~° the 1rbronriets of vou ratsina entirely new questions at
i
thig staae, N Lourse --
4B, DEVINE: #as public sunport one of the auestions
a
that we asked vou?
1 .
720 N
U GLACOMNT The questions which are asked are
ot

thosn listed, 1 aaskad Mr., Morris what the specific concerns

related to nublic submort were. He raismed the question of
|

ket tntetra® on 1aan funds was treated. He raised the nuestion
athant how CF7 funds were treated, and he ralsed the question

n¢ Now in-kind raterials and other services were treated.

ERIC

Aruitea



‘9

20

24

25

ey e ~F 4
v
toerpe s 8 oa

rave W

. Ar an
T
The

W reRte

vitr loans

PR

srec

yres i alie o
H A "
R v Sy
fund,
Trhere s
oarm om0t
o 1t 1s an o AcToun
A rrober, zharitah
rartisilar rudrnose
“nariytue
sHecyilc rronraTs
re4n ro tre slinhte
1te~ nf punliyc sur
The =ey®
nurrose for which

LRI

annot

~r L

t1n

vle nu

., be

and

fazs

Anc!

come

ah: 1

un

rued,

int s

rrose

shown

snecy !

agestion

chac

sSues

137

re

rrenared

s not a auestion

There

uch

sedd

lih

ant

Lce,

as
it

1c 0

th

Ve

is ratsed has

that

vices,

ratsed thnse auestions as

1 nnt rAarse thnem as axamblew.

~nt. anawer any specific

tn annwey -- vou know,

that we can

were raised were raysed,

15 a fund which 13 used to

the riaght tn which 1s

ts nothina {n anv wav

a fund and abnut reccivina

nurrnse of supnvortina such a

trst questinn, ! believe,

ard therefore cannot cert:fy

that an armount received for

evnn though restricted to a

rublic suprort.

“e tire and raise ronev for

urnoses. 1 don’'t helieve thera

at that ia an entirely orooer

dorm't haopen to like the

nothina to do with 1t, or

M
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! 59 |
" !
.
[ ;
An vou think 1t does?
2
L DEVINY Wner you're Director of OPM, then 1°'11
‘ A . Y 14 AR
4
et vm o pecourt, the matority of Coarhined Federal
. .
Campalan funds an te wha* vou chara: “srize an overneas
3 -
operations, of which those overseas operations conaist of
7 .
FOTA and tTenE fands, ef which the publiec funde are rouchly
P .
Arwidet 5% rercent helween the twn as hent aa vou understand,
3
st summarizing what veu've said, 15 that correct?
1d
MR, QLOTONAYE . Pouahly, as lona as majority s
.
iedpretond as serethinag suhstantially in excess of 65 percent,
7 .
Yr-aaue £5 verecont (s the duirect sunpnrt for those proarans
i) :
art a annd share af the -- at least a sianificant part of the
14 ’
emeral activities of PPFA alno 18 promerlv allocated to those
1e
intornatimonal rraara~s,
‘6
| €a, matoritv 18 richt, but it doesn’'t mean 51 percent.
17
't means sunstantially in excess of 65 percent,
18 -
wn. DEVINE. &o, 65 percent of the receipts that
19 .
Plannes Parenthned receives frorm the Combined Federal Camnaian
20
" are in the nature of transfer vpavments to other organizations.
21 i
1118 that correct?
2
; up. §LACAMRE: That will be -- I'm not sure that
23 il .
i they're all 1n the nature nf transfer paymenta. FPIA 15 not
24 B
L a transfer oncration, althouqh neithar PPIA nor, as far as .
25

[ xnmw, IPPF actuallv maintain clinics in foreian countries.
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Thewv . 1n neneral, surport nroarams in foreian countries which

sur agreement with vour counsel as to the subject matter of

? :
are <aintained bv veorle ‘ivinag in those countries.
!
sn 1 uriegeract 3e, they dorn’'t run clinics; thev
N I3 e ren ~liniva -~ the description you aqive will be true
.
5 '
Af wirruallw all af the tnternational ornanizations. Very few
L] ' .
American international ormanizations run the direct interface
kA A
Pwitn othe sennie they'rp servint. They suppnrt nraanizations
f
i the ~ountries where thew orerate,
5 .
~nwtnuslv, there are sxceptions, but again I want to
AKt
mast clear that thers 15 natlina {mprover, and indeed vour
'y )
rreeilytiene mane clear that pavmeents for the support of direct :
e
WerN1.oms 4 hmer ~: averseas are entirely oroper as uses Of
13
cFC funds
4 .
Moo MEUYINE Ym alan made A repreasentation 1in vour
15
lessrr thast Planaed Parenthood Federation of America has no
16
ynternational affiliates,
17
wp, sinrcAuar: Mow, you're talkina about the letter
18
ot -
-
19
up, DFVINF:  Yes,
20 . ) ) . !
un, QINCOMAE: -- not anv issue raised in connection :
21
“with this hearano?
22 |
d mp. DEVINE: well, this is related to this hearina
Fa! " .
E for the samp rcasnn | sasd several times.
2a
i wp. SLACAMAE: Well, T think that's a repudiation of
T2
J

26~741 0 - 83 - 10 :
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this hearina, but T will try to anawer youY auestion.

PPYs has nn i1nternational affiliates, Is that the

LR e

.

wn, eincoMpp That statement was made (n response
tn a regunat for tnformation on whether anv of our inter-
catinnal sffily ases resniye publie cantrihutiona which are not’

Getytde upder ©ection 170 of the [nternal Fevenue Code,

inat's twe document vou're referring to, question 17

MRLODEVING: Yes,

ML, C LT oMRE There are, of course, 1in that sense
no international affiliate~ of PPFA that could receive U.s5.-
deduct il ;ﬁntrxhutxﬂns. There are international proarans o{;
PPEA which are nnt averseas ornanizations separately
incnrpmrated that zould even potentially receive contributions.

wr. DEVINE: And vet half of the funds that vou snend

-

Aaverseas an to this ornanization.

wg | ennCovpEk ;. Mp, NDevine, this 1s another c¢ffort to
rroaden th:s hearina into entirely irrelevant suhject matter.,
Let me explain once asain. PPFA affiliates, Planned Parenthood
affiliates, means 1n the whole discussion in this matter the
1ocal oraan:zations: there are 190 of them around the United
Ltates

PPFA, *he national oraanization, also runs, largely

funded hv AID but alsc surported with CFC monev, a progranm of

b
Y9N
)-L».
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nat a separatelv incorporated, separatelv tax-exempt

[EEAREE S SN

a wart

nraant

attip

sonse,

ANV case

~alled Family Plannina-International Assistance.
¢ 3 re' o serarAte orianization, Therefore, vou

e rantrshaties ot 3t ¥You make a contribution to
.

ecar-1-wrd far that puronaes, {f you want to, just as for

ey ~f othpr rurnpses. Aut {t'c not a scparate

;are nnt

17

to PPFA,

the ta

beon =

x

zataion, In that senape, it i85 not an international

The other 1nternational proaram which PPFA sunports
ryti1on1)l MPlanned Parenthood Federation, which ia not
crrnrat inn, Tt 1s an ormanization headauartered in

! assu~=m 1t's a Aritish corroration -- 1 don't know -~
4 membrrs of some 90-ndd national planned parenthood
tinre -- the enuiuwalent an countries like Rrazil or
r Tadia of PPEA,

m™Wnep nrnanizations, those national oraanizations
v Ircal aff1liates are not, except in this extended
nternational affiltates of Planned Parenthood. and 1n
, contribut:ons to foreian incorporated oraanizations
deAuctible under the tax code.

~he cuestion we were asked wasvwhethcr contributions
the itnternational affiliates, were deductible under

cndo. And the answer is, 1n the sense everybody has

na the term aff:liates, there aren't any, and anvwav

-

cantribuzions to anv foreign corporation are not U.s. tax

Jd
o
CJY
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l - .

i deductihle for income tax purposes;: they are for state tax

2
(R AN E ]
3 et gt o
v v taepe :u oAne questinn that {s nnt
4 N .
Pt oA aestian oy attorcevs valxed arnut, but vou ratred
.
S .
v gaelf, and oA dezisinn v = amina tno have tno Apal with af
& o
plamred Darenctocd 1S ad~i1tted into the Campaian. and that s
i
che caeetian o foebe smterpatynnal or national character.
0
pre vau prepared to talk ahout that?
3
9 . -
LN TUTMUE !t think the court has spoken on that
v
T TR
1 .
we, oprytur. For 1982,
‘2
R SRR LR P 1a9r2. ne relevant fact has chanaed
A} '
sinae aug .,
) 1 2
14
wm, npEVINE well, 1 arnreciate vour freec lenal
15 .
apinton on that and 111 take 1t for what ft’s worth.
16
i, cinrAwpn: 1 believe that for all the reasons
7
1t was inrrorer o reclassifv Planned parenthood from inter-
'8 e .
national service dnenoy «n national gervice aaencyv 1n 1982,
s | )
1 ! . .
i with one excgention, 3t 15 eauallv 1mproner to do so todav.
20 i .
| And the most funcamental reason 1S that for all the
TR
! reasons we have bean nol1nn throush 1n laboarious detail here,
22
li the CFC funds arc uyaed 1n gubstantial preponderance, to use
| .
i :
2} ‘
W your phrase, for averacas nroagrams,. The one exception 18
. 1
24 b .
that, of course. vhe standard which you promulaatcd on, 1
25

ehink, Augus? 5th of 1982 is, of course, now publicly known.

o
P
gl
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And insofar as the issue was the public knowledge, that {ssue
nas, o! zcourss, changed,

in every other respect -- the vagueness of that
startard, ere prorrzetv of prorulgating (¢ in that way,
whether 1¢ accurately relates to what Planned Parenthood
Feleration of America does, whether the standard is equally
anplird tn Ather oraanizationns -- all af those hases continue
to annlv.

And we helieve that Planned Parenthood, A, is
aliqminin ard, n. 15 elia:ble to participate as an inter-
mational serwices adency.

ML NPVINE The thina that strikes me strange is we
have ar Ar1anizating on the income side, at least as I recad
the nu~hers, that 15 rredominately domestic, and on the outao
s1de scme masoritv, arcording tO vour statement here which

vhu're trvina to recall from memorv, which I'm not holdinaga you

P
a
-
»
¢
¢

MR, SLOCOMBE: 1+ 3w sv. *L's hard to hear vou,
MR, DFVINF: Yes. You say that a majority of the

furds are snent overseas. The criteria we use for everyone

else -- we wouldn't he able to place anybodv in the Campaidn

‘1f wo didrn't have sore criteria in any orqanization. what
,we're trvinn to do 15 to find out what the nature of the

crnanizations are and to place them by the nature of thear

oraanizations, Wwell, vou don't need my comments on this,
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‘Those are all the aquestions I have, Do you have

2
Anv, Mr, Levinsnn? “
k)
LI A S ANt My, Slacomhe, in 1982 there were
4
letrwier epnenditoras, a-rordinn o the Raadust Jlst letter, o
»
5.
ALl cuer 13220070 Yhere would T be able *n lncate that
5
nrothe on-rirned qources of funds and cost renort, or can 1
7
Yo aee v e
n
MELOSLAITMRY . 1t 15 certainlv includnd,  This is
9
anntrerr of those tuestions which are easv to answer, given
19
e notice, and escentially 1mpossaibla to answer
1
sithngn rerna telt that somehody wanta an answer.
2
I am nnt able to state specifically where that amount
13 :
is If vnu'll hear with me a minute, T1°'11 sece {f anv
14
cf rv colleaaues know,
15
MERL,OLEVINENN . Sure,
6
tPause,)
' <
17 :
MR, S1ATTMAR: I'=m si1mply not @oiha to he able to
18 .
answer that nuestion, and 1 repeat that is oreciselv the sort
t9
nf quest:on which veu inad:ividually and OPM institutionallv and
20
‘' Dr. Devine as vour client, had an opportunitv to ask on Fridav.
a0
. We could have produced an easv answer to it, but not havinag
- i
22 ;1 '
' been asked to answer that zuestion, I rannot at this point
S n
. oroduce an answer.
™ FYR
and I think {% 13 an unreasonable question --
Tas

MR, LEVINSON: It is fair to say, though -~

ERIC
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MR, SLOCOMBRE: -~ and it is a departure from the

nrecndures anreed on, which were {ntended precisely to allow

iv %m orcare rrerared tn o anawer that xind of a question. |

M2 LEYISESN . e 3t falr to sav that the figure
ca*»~:»nn Lnrated, haend nn thulln!nrnution vrovided in the
rarmtined geyr-es nf furds and doast renort? i

ME. SLATAMAF: The combined aources of funds and cost
repor® 15 reauired hy the reaqulations to be prepared 1in
azzordance with a partizular fqrmn: which appears in the
reaulatinna,

s

It's not an ardumentative auestion.
.

HEL mLCAMBYE . ! do not think that --

L LTVINSoN It's not an argumentative question:
1* 1§ *ust a factual auesatinon 1 am askinag vou.

un, SUACOMRF: The anpwer i85 that it is included
tn the total. As to which of the various cateaories of
expernditures 1t 1s 1rcluded in, I do no; nersonally know. The:
itnformation 1§ roadxly available and would certainlv have been
available at thrs hearing 1f vou had iédicﬂted vou were

i

;
intereste? 1n the answer to the nuestion.

1ann: ALl raight.

up, SLAC~URE:; Which vou had a comnlete opnortunity

to do,

MR, LEYINGON:' Are all affiliates not-for-profit

incornorated?
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24

23

all tax-exemnt under Section 501(c) (3)

“ MR, SLOCOMAF:
\
i
i
,

fnde. 7 shauld exrlain
erranyzationg whirh are
wro e not anpear ~n thy

tc) 3t 's,

which apnpear an this l1s

affiliates are servaratel
| oexemnt, nen-rrofit nraan

MR, O LEVINSON:

cthe Alan foutmacher Inrt
‘vdfflllﬂtﬂﬂ and chaonters”

i wR. SLNOCOMBE:

a nerfect examnle of the

questlion,

MR, LEVINSON:

MR, SLNOCOMBE:
question, it is another
organizational question

relevance is ohscure to

) a separately incorporate

.
e
-y
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They're all not-for-profit,

that in some states,

o
~3

they are

there are state

nnt for this nurpoae affiliates and

s sheet which

At all nf the oraanizations

¢ whici we've

v incorporated aa 503(c) (3)

1zations,

affiliates and what we mean when we refer to the 190

.

are 571(c)({4)'s and not

which are affiliates

been discussing as

tax~

And amona those affiliates world be

tute that's listed in the pamphlet oOn

Look, alain, Mr, Levinson, that is

kind of == 1'll trv to answer the

Please,

But before

exanple of

rhat vou were frec to ask.

1 try to answer the

a technical,

detailed

Its

of the Internal Revenue

.
me, but vou were perfectly free to ask.

d, tax-exempt organization,

Mpw, 1°'11 see 1f anvbodv here knows the answer to the

question.

! am informed that the Alan Gutmacher Institute is

(c)(3).
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1
Mg, LEWING™N: Sg, that would not avpear as far as
2 R .
anw ! infarmatisn 18 concerned --
? R il i A NeL i believe f{t would appear as an
4
Aafiiliate -
5 .
g, LEVIMETN: would that be incorporated within the
&
fuonds and crst recort? ¢
b R .
v eyncnMar. My understandinn 1s that it in treaved
[y
3% an atfiliate for thess purposes. In terms of where the
a
; mcnev aces. 1 call vour atzention to the line 1n expenditures .
10
travarch and develor—=ent . ASI, which stands for Alan Gutmacher
“n .
trerieute, which ronoris the expenditures, or at least which
t2
Lt the Axmenditures.
I )
T dnn't know “hat 1t 18 exclusivelv that, but its
te
rwrondit irec yre 1ncliuded there,
‘s
S AR N *yst &7 we're cleay on that, the state
s .
~vmamiratinne An .n~t arrear on the rerorts as affiliates and
L]
the Mlvere “yuteazher sottute ~--
18
wE | as~rmMET Alan, 1 think,.
1
9 vs | oLEIMsSe: Ajan,
n us, DEVINE: -=- Alan Gutmacher Institute does show
24 v
L on the statements 3s an affiliate?
22 . .
up, epAssuny; t 4 like tn know the relevance of tha:
23 ' : .
cap=tyen, hat 1o tkind the ansver 18 ves, Wwhat is the relevance
24
nf that nuestion?
28

“wZ . DEVIND: fe's yust verv interesting, all these

juma

ERIC
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69
! fraanizations --
2 . a3 =, . :
“n o LFULNSTN . We're the ones who are the guestioners
3
trdavw
4 e .
LN Toung Na, no, Mr., Levinson. That's a smart
s -
! answer, but 1t's nNnt A very helpful answer. We have taken
[
nr. at =15 word that he i{s prepared to trv to resolve
o7
R © ebhpse *echmisrl 1S4auecs AN thelr morits, Wwe have exhaustjvelw
n
worked aver she woekend . we've had pennle nreparing affidavity,
¢ answerinn the Tarticular auestions vou asked.
"
t.e have tried to be flexible and respond to questions
wni-* ate ro=inn entirelv out of left field. Nobody in this
12 .
rrocess tanw montioned the Alan futmacher Institute until two
'3
mrn2tes A 1f vnu'll tell me the relevance, 1 may be able
'3
e
e
wn well, what Aaency is annlving is the
6
Tuestion
17
wa, 507 That. 1 answered.
i)
wRp, DEVIVNE: s, clocombe, you are intelligent enounh
19 . . .
t~ wnow what rs 1rnlled by askina that cuestion. T dan’t
20 .
believe that vou don't know what che thrust of that aquestion
20
18 ancut,
22 . .
! 4R, SLDCNMRE: t understand the thrust of the
21
~irstinn to he -- arc we 1oeking at the numbers headed
24
“Nattional 'leadquarters” or the numbers -- actuallv, the numbers
T2s

neaded “Total," which include the national nlus the
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2
16 gmm~e -~char Tiestion is intended, I quess I don't
3
~ent ynur standard nf reinmn able to Yjvine -- excuse me == of
a
Yeina atle tn uess the thrust of vour question. T don't for
5 -
tne !ife nf me understand -- to be quite honest, 1 don't for
6
ewp life ~f me understand the relevance of the aquestion about
7
the Alan T oeemacher Instptute.
R
u T well, ethant ypu. Mr. Slogowmhe. 1'a
9 i)
‘ike ¢~ Sawe wou rmd vour apnearance before us todav bv
te
waLiny wma Aart e underscand, : do annreciate vou comina here
‘e
LI a2 5 21 well, without waivina anv of our
13
ArrRrorirne *n chls nrafeed;ne, wWe believe that we have
14
pevarliated shav o~ anw fayr read:ing of anv of the technical
1%
suergtions rarsead, Planned tarenthond rlearlvy rmeets all of the
'6
e irements A€ the rexalations,
b
Wa Ymnk forward un an earlv and favnrable dezis:inn
a )
T P -
'S
ML, TEVIaE fe. 14 we have some 1dca of who elae
2¢C
irtends ta testify todav?
2
ME L RLASTM 1t~ prchard Glasow, rducational
22
Mircster 0f the National ®iaht o to l.ife Comrittee, and I wrll
23
arern nur rrasentation, Thoere are three othoer tndividuals, a
24
rotal ¢ ahout a half of arn noar. That's not half an hour for
2%
eacn: that's for all four of us.
e ) R
up, DEVINE: All rioht, Let's take a break for five
27
- ~irutes Or Sc.
18

{Whereunon, a brief recess was taken.)
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3 o cemter and was nared in honor of the late Alan i
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Ce v a0 ahiags o oan the reneart, Todant't know,
il - .
. Ao . Poatirtiate of the VPIAL
@ .
foy Pamily Planming Prooram Developmaent,
T . .
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R crsaeoge s that o an o paae 1ot 10,
1
) e tnr o~ read a few highlights to you here on
< i
!
. vl g e artematar berween PRPEA and IPPT. This is from :
|
: vt iaemet Parescher deyer DD Papglation memn dated August 20, :
. CI St e TDEA v e of the 70-odd af filiated L
|
. [EERRANAR & BRI and woluntary family planning
. , SRR TR I R nstrtute the 1PPF."
n e by the kL admymistration for
: ;
o R A terration tar International Development.
R Fn, mas beemrme the laraest sinale supplier of funds to ;
vt
; 4 i
; ; L per mwese thad the U, S, can call the tune
/ .- Aty i tpeers ard governine board jealously
!
) s v G e T e od smeny policy making roje. 1t
. P L A R TE R TIF I EAL B SIS B relationships with washinaton."
/
Aofrrroenaliy oan peint ndeher four:  "PPEFA,
/- s E
e Darne s thee gk the sfi1l1a*0s” -- this is gettina back to
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5 S L e sreaar e r e v eountry that would stimulate
s Y
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tn
¢ Py i
20
Ve Hchat
20
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i " B Y TORE LU T ST LF RN S WA TRTAT) E L B R A fhee ot iowing =4
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£all 1982 --

him to get §

an that. { was jLet askina

r Any other questions. Do vou?

Na, * have no further auestions.

Perhans hefore the nevt apraker comes,

‘

v has a roint. Do vou want to -

" ur., Slpcombe, did vou tave g -- thank
Thanx wou

¥ 1 would like to resnond on that
wqme re done with that roint, I'l1

¥ Dr. Dev:ne, MYr. Brooks, Mr. levinson,

Te;lliv. ! am a certified nublac

aem :n runlic accountina nractice for 21

sorved :n the ¥ennedv administratiorn

he U.S. Postal Service.

an govermment 108 1967 or 61, 1 served on

cee whioh dealt with manv of the issues

re dealinu with redav. S0 1. want to offer

fsur notnts: the entitv concept,
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Trese are issues which are not all rew, and since I

2
wad an nnponitunity hack snme 1H vears ago to write the first
3 .l - Apd
baosles which nrovided how 2 do in-kind accecunting -~ and the
A .
reas~n frr it ar that tire -~ as vou recall, ir the freat
5 . .
inciety nrodram, we Maloa o) of matrhinan proara=s that hit
5
feor the f3ree 1ime
7
co, as i nan tnrouth this offerinag the devs:looment of
a
the thesry oand ~1nd these reautrements, I think 1t
3 . » .
~1qhT taxe a ‘ittle time. DUl ehink this persrective 1s
10
Ceinusary hecause we'we been h:t with an awful lot of
wimfieimm auer haw in the weorld to apply certain rather riaid,
*2
e it ant o nrcective rriteriad.
'3
e ur e+ ~p interrurt for a morent. 1 notice
va
troie muarser ~f six, a=m ! @ hawe an engacement at about five
15
Afzer S, You tnte-4 t~ talk for a while, and ts there
16
InyvAne cite that intec v tao snpeay?
17
(~ne “anrd wis rvaised
18
wn, iwwsusouw. Let e further add mv concern, Mr,
18
NWirecerr, that weoare 1n- wvery soon the beainnina of
2¢C . 1
the ApW WeAr, and with that annroaching, 1t would he
21
. ¢n end the =ectins as soon aa ponrg:tle.
22 '
en | ACREILLY:  Mav I suagest ehat 1 offer a summarv?
23
Mp . DEVI well, 3111 way I will stay here about
24
nutes. 1¢ we can finish hv then. that's fine. 1f
2s

rat, { would pnst she hearing unz1l tomorrow oOr. mayhe with the
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P late *R75, sa this 1% relatively new against a
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ve have =oved wavw bevond that. The encizy s a

“onrpT Y whiomw nse4 ¢ manaap resnuUrces. This is basicallw
whas bag punmived very mucrh esvern tn th1s administration to try
e ant a tantle mo handeeds and hundreds of searvecated
catraories nf ~rants and prearams.

! have tdenct:if:ied nurevous sources of fundina, We ' va

heer gn fiun anrecdira; we've dans a 1nt of reararcn. 1 have

she pannren frm= the Nepartment of Health and Human Services

.
)
"
"

T
v
"
"
¢l
"

Tanizat We have reports fror the Seneral

itant "ffice,

e faund cut there's CETA monev invalved irn some of

sne PLarmne fParentnond Srcanirations., 'th, what 1 want te do

5 rffoy 1r *eatimony these renorts so that vou can see the
fiesticn which we're vateinT 16 4 verv fundarental fquestion.
tras .8 the s~urce nf the =nnov?

AmA =wmparm 1 also would like tO Yust oi1ve vou a

5100 =1l1lien of aovernrernt

gam=are whach

funds. Lnd n%x 1< faivr zo vou to sav vou look at a

~ratement thas showe A catedorw of 100 million, 18 million
puerseas -- wnat :s she 18 maliion beina used for?

emsity that ! have cnnstructld here 15 1n

accordarce sen vheme acurdelinen from the Comntroller fieneral,

1a% mhe nremary npurrose 1s utilitarian, And the

whileh taws
uzilitw hera :m that vou as zhe merson resmonsible for mak:ina

a decisics on an asoresate proaranm should Know what the
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1
rararerers ©f than nronram sre, and 1 have sutlined ther {n
?
this exhib (1 me +ust take you nhrouah ft,
3 wn. eEuiuE: Well, %r. C'Reillv, 1 can alreadv sce
4 . R
1 = mat aninn =e be Aable to hantle this in filve minutes. .
k] . g ~
wp_ gunCAvRY:  Could we have a corv of the Hocuments
[
Cnan et teins pedfnrred en
?
M Yea, 1 wanld -~
8 T o
Mo my, ~*aptlly, would vou do that, nlease?
- Ma 3 ter re state for the record both with
L
resce ooty .a.s and anvthina ¥r Rorn mioht be
K
cut~:tTina -- anwthina ncw, copies should be directed, should
.2 )
Voo mepe, to Dlannel Parentnocd's coungsel, Walter Slocoroe,
13
wa,oTTT Wae the Planned Parenthood statepent
15 . .
spen made -- sl nthuer way, toc, 1 osurnasae shruld he done.
15 .
ww o LE T vave vou received -~ well, a cobv of
te
rhat statement shonld be Tafe available to Yr, Boer.
17 X .
ME Wy, Tevine, the whole point or the
18 ! 1
mpptiny en Fraiday was o onooraer tmat we shonld be able to
19 .
resmamd to a4 known set of Tueslidns. Wwhat “Yr. "'Reillv savs
20
15 tnrerest:ing,
2 2 » *
toam a rav Lo . T undersrand that there’s a lox
22 )
of Lnav need te he imrroved sbout accountina. put if
2] : .
we hawe nnt aareed antd ve have not beep informed of anv ol
i
24 ! :
P ehi1s marzerial before, we will tre to procced 1n anod faith,
25 i

i8ut 1 chrect werw stroncly to rassive new documentation beina
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Brouahs forward at this stane.
we were nrovided with a 45-page statement from the t
verw nrnanization that 1s now testifvina., We'rc familiar with:
!
that material, hut whole masses of new documentation ~-- and ?
can sen tha*t 1t 15 massive -- are beina provided, 1 think thnﬁ
15 irreanular and it 15 not consistent with the procedural ‘
YHrremprs s whe el haus teen werkod mat.
7t 13 not a technicality to insist or. fair notice ;
and to insist that a hearina be confined to the lxsues of which
notice was "iven,

M9, N'REILLY: Or, Devine, I --

MR, NEV[INE: 1 understand -- Mr, 0*'Reillv, please --

.

unders*and voeur oansi1tian, Mr., Slocombe, On the other hanit,
wn:le we may have had some drfferences as to whether vou think
~v guastions were within the realm of our auestions -- I

thinx thew were -- hut ! think vnu raise a auestion about ncw
tnformatien heing ralised.

nn the other hard, :t has been raise?l and ! have to

make a decision, and !'r co:ina to make the decision based net

i anly on the informat:en that we aareed should be provided bv

vou, but also the 1nformation nrovided by the others.

1< 1 Aaeicxlv logok through this, it certainlv seems
to be dealing with those avestions that we raised. Again, we
minht have some-d:sagreement as to exactly what that means,

but I think it's clearly within the general ouidelines.
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1nd I've now aone ten minutes on mv f{ve-ninute

2 |
- C rromise, and unfortunatelv the media rules the world and I
3 0
Chawve t- te an +he Buchanan 2nd Araden show in about five '
4
minutes.,
.
5
! . Sp, I'm goina to recess this meetina at this staage
6
and continue with Mr, ¢*reilly and the other qentleman --
9
we ]t omen nleane leaws onr name hers an we ©an Ynew who that
[
15 -- a=~1 then hear frorm that nentleman, And then Mr. Slocomba
Q »
“was ass<e+ te make a statement 19 response to one point. 111
19
N L 1 R
- © am wnow t=e concern of all involved to have ai
2 )
Yo byt tecisien, but unfartunatelv both nmv counsel and
2
il wmamgpl will net he In tonmorrow and I have not
12
Agergaand with o thes hnw we can rrocesd to a meetina. 1 would
A1
tA spr a time certatn now.
15
wy, Slocorbhe, would vou consider Fridav a reasynahle
17
time o oA ownn othink ft'S .arumbent that we do this tomorrow?
AL:]
My B LT TOMRE Wdell, ! have no desire to inconvenyehce
18 .
avwone far who-m tomnrioe 15 a holidav. T don‘'t think that tne
20
. econtinuatina °f this nroceed1nNa 1S reasonable under the
21
. pur as hetween Thursday and Fridav, I have no
22
obtecrirn O rroceedina,
23
tw liqht of the facct that tomorrow 18 Rosh Hashana,
24 !
;1 have .m0 obtection toO proccedina on Fridav. 1 am verv
Tas

concerned that thr clock 1§ runnina: jocal decisirins are beina
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male.
2
Anw derision, one wav or another, on Planned
k]
farenthnnd has now been delaved reallv a weekx longer than any
A .
riher craanization. 1 would like to request that you have
5 . .
heard -- wou've heard our position: vou've gotten the glat of
6
the Einht tma Li1fe position. Thelr documentation has been
1
Ve et
t
t would like tn remuest that vou consider reachina
3
a decis:on on the record as 1t now atands, I think that is
0
prnredurally fairer to evervbodv and better accommodates the
"
reeds of <«he Carmpa:en.
12
Wnwewer, as hetween Thursday and FridayY, if you
13
Leaist sn centinuina the hearina, Fridav is accertable.
.4
vz, NEVINE:  Thank wou. ! don't feel that ! can
15
.nue without the oartditional information. 1 have consulted
‘6
-~ schedule and the earliest that 1 can have the meeting on
17
Fridaw would be 1:83 n.m., S0 we'll recess untjl 1:00 p.m.
:a
Fr:dav. ihank vou.
‘g v
fwheraupon,iat 5:38 n.m., the hearina was
20
. adiourned.)
21
22 ;
23 .
I =
24 !
Tas |
1
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I 3
‘ PROCEEDLNGS
_2 DR. DEVINE: This is the third administrative hearing
3 session dealing with the application of Planned Parenthood
4 to join the combined Federal campaign. At the last meeting,
s we were in the midst of hearing testimony from Mr. William
6 0'Reilly.
7 Mr. O'Reilly, are you here?
8 MR. O'REILLY: Dr. Devine, Mr. Levinson and Mr.
9 i Brooks: 1 have given you a one-page outline of what I will
1 .
10 ; now cover. As 1 mentioned there are four points, the same
i
ol four. points that T mentioned earlier in the week.
2k Fi:.t, what is the entity? Secondly, is in-kind
3 ; public support allowable. Thirdly, the application of the
i L 50 percent test. And fourthly, the application of the 20
L
s 3 percent test.
e H In just going through this outline to sort of
7 h scope the presentation, let me just read what 1 state as the
e ﬁ entity, as I will develop in my presentation.
9 E The eptity concept applied to the CFC funded program
20 should include the organization and program components
2 necessary to rvaluate the total resources provided by the
22 American public and the application of those resources. In
2 my discussion I will develop that from the point of view of
24 the development of accounting theory and practice over Fhe
f25 past fifteen years. It doean't take long, but I think we have
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to look at this .as something which {s dynamic, which ia
changeable, which is evolving and brings ﬁs from the past

practices which have been reavaluated and modified to the

i current concepts, the current {nterpretations in this area.

.
1 want to cite two sources. 1 want to conclude on

. the fact that the major concern here really ir resocurce
i allocation and resource management. It's a decision-making

, application of the entity concept, and that is really what

i{s most relevant.
Secondly, the question under {n-kind, you have

been presentod with a financial statement containing unaudited,

. estimated and, ! believe, ever averages of close to $5 million

of resources. And there are very serious questions concerning

the allowability of that amount. And again I have to go back

. because this is something that has changed considerably and

it has been quite controversial in the accounting community
with the rule-making bodies. So I want to just take you

through briefly the theory in practice that has evolved as

. the rational foundation.

1 think the thrust of my presentation is to give
you the rational foundation for the position, for the basic
conclusion which we draw in defining the entity and stating
that the allowability cf {n-kind depends on various criteria.

The 50/20 test is really the result of looking at

the resources which are being measured. So I want to cite the

+

AN
~ 9y
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ten different Federal sources of revenue which go into some
of these programs and again highlight the fact that a decision
can only he made by looking at a total plcture and avoiding

| the fragmentation., There haa to he an aggreqation no that

the declision can be made on a basis of what lg it that is ‘

beina applied to this program and how it is being used.

First of all, under the entity concept conventional

. accounting has recognized certainly for a number of agenerations

that an organization is an entity. That's what most of us
" are familiar with, whether it's 2 partnership, a sole pro-

prietorship or a corporation. That is without question, I

thiak, the consensus and the universal understanding of a

business entity. In the fleld of government,the government

i3 an entity.

The development of the accounting art and sclence -=

and T think it's important and it's part of the complexity

of the 1ssues facing us that accounting is an art and a

aclence, Even in this discussion where I run the gamut of

theory and practice, we will run to the edges of science.
You get to the final point where {t's not exact, that not

, everything can be reduced to absolutes. There is an element

of judgment which has not been resolved and, based upon the
evidence and the facts, you are qoing to have to recognize
that this exists to some degree in this situation.

The more recent developments which I cite, first of

200
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iall, by the General Accounting Office, but there arrn numerous

%othar qroups -- in 1973 we had the True Blood Committee of the
ékmericun Inatitute of Certified Public Accountants. More
irccently, there have been municipal finance officer organiza-
‘tions, but we have come to realize that the challenge in terms
‘of managing resources is much more related to the things that
are being done, in terms of making decisions of what should

be done and what shouldn't be done. You 1ook at outputs: you
look at what is it that You are getting for Your dollaras. And
this has been, you know, very much recognized in the concepts
of United States government budgeting, where Yyou package
resources according to things to be done.

And this is carrying over now into the way entitles
and project mar.agement groups are defining it, I taught
project man;qement to representatives from about thirty-five
countries from 1975 to 1378 under contracts with USAID. And
in one of my sources I cited the other Say the text that
was used in that material, which is the book that is by
professor Bernstein. 1 just will mention the title of it
because 1 think this is based upon our search to try to find
the best information of how we can define what management

entities are. And we used the text, The Financial Statement

Analyails, Theory, application and Interpretation by Leopold

‘ Bernstein.

! And we used that to recognize that his focus is

26-741 0 - 83 - 14 U
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imannqerial. It's moving more away from private sector
icommcrcial applications towards what we really have as a need
éin manaqing ald programs. We deal in projects. Ve deal in
iqroupinas and cateqories and components and elements.

And the v y these are ansembled is called the
program entity. And I think what ig relevant here is that
what i3 simply called for is an aqqreqate financial presenta-

tion of the mources and the application of funds. Our

generally accepted accounting principles, which I don't think’

are at all in dispute, have as themselves the rule that you're |
not in conformity with Jenerally accepted accounting prin- ‘
ciples unless you provide breakdowns of data 80 that you |
can answer the most obvious questions.

Por example, T would question whether or not that !
summary statement that was referred to earlier in the week,
this exhibit which shows a statement prepared by Planned
Parenthood World Population, showing $200 million of revenue
and S197 million of expendivures, And in there is one .
cateqory for $122 million.

That basically 18 where you run into problems with

generally accepted accounting principles. It would normally

require a bréakdown. What was done with that $122 million?

Wwhat was done with that $18 million? And this is where we
i get into the principle of disclosure and accountability.

J I think it's a reasonable requirement to spell out
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t {1 suficient detail in the financial presentation

2 DR. DEVINE: Would you identify that statement you
L are referring to? Is that the combined sources of funds

4 ‘and caat repcrt?

s MR, Q'REILLY: Yes, paren (inctuding nacional

& headquartars and affiliates for the vear ending December 3lsat,

? 1982) .

4 DR. DEVINE: Thank you.

9 MR. O'REILLY: The first column presents audited

10 information; the second column presents estimated information.

" And 1 am just making the point here that normally there is

e a requirement to provide sufficient information for decvision-
1 makina purposes. The fact that there are substantial sums
14 of revenue not included in this presentation but which do
5 relate to the program is relevant. It was mentioned in
16 earlier teatimony that 65 percent of the CFC contributions
7 are used in international programs. Andi yet, as I indicated
8 in my first exhibit on page 3, the entity that I would imagine
19 you would lcok at if you were to try to make judgments in
20 terms of what ia the size, scope and shape of this program
2 that is getting tw;-thirds of the money, you would certainly
22 find it relevant to know that there are three contracts which
23 are not included in that combined source of funds and cost
24 reports.

B And the reason it is not included, I am safe to say,

S0
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1s that the focus in the comtined source of funds and cost
report ia oraanizational. I think that was made very clear
the other day, that it's an wrganizational rerupective which
doesn‘t include actually what is happening with the money.
It's obvicisly the Planned parenthood Federation of America®
in column number one and some 180 or 190, whatever {t is,
affiliatea in column number two.

Now 1'm coming along and sayina that the recipients
nf these monies are more international which would be -- rainse
the quastion: Why isn't the $12,590,000 included in that
entity? So I do come back to say that the basic focus is
progqrem management purposes.

What we do in accounting today under generally
acceptable financial presentations is to sometimes include
supplementary information. This is not necessarily a com-
promise, but it's a transitional thing when you are tryinq'
to go from, for example, historical cost accounting state-
mente which the American accounting profession has heen very
rigid on, the most rigid of all the international accounting
societies that I have worked with, but whereas other nations
are more concerned with replacement values and current values.

Wwe adopt these as supplementary disclosures. The
fundamental requirement to you, as pirector making decisions,
is that they respect the principle of full disclosure. And

I don't think this necessarily has to be reduced that the
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accountamis ace given only one choice, namely that they must

_construct an entity as I would define it.

But 1 suspect that it would be the consensus in
the aczcounting community that, if you ask specifically for
this format té be &ilied out and there is.ohviously a need”--
and I think it's recognized that we are in search of tryinc
to qet some composite picture of what PPWP is all about -- and
that composite picture requires maybe supplementary informa-
tion as & minimum, which would be hased upon what I have
in~luded as the schedule on page 3, something that shows the
taxpayerny of America are putting in over $100 mitlion into
this program.

And I think it just goes without saying that‘A
program of that magnitude and that materiality requires full
disclosure as to its size and to how that money is being
spent.

The thrust of the GAO Committee was to try to bring
this epproach much more into the Federal aqencies and the
Federa};y—funded programs. During the last fifteen years
we have seen ;uch a fraqmeﬁtation through, you know, hundreds
of categorical <ld programs, and even within agencies where
it's extremely difficult to really understand all the different
programs, you look for the logical arrangement. And we have

had one program after another, from zero~based budgeting on

" up. Budget packaging is another phrase, which I am sure you
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care familiar with and T'r guye you'twe hatl to do it in your
|
inqnncy.

why woulin't we in the private sector do the sam2
thing? We call it segnent information in corporations. You
ipreak down a --drporaticn into seqments of what they do becaidse
mary of our caorporations today may be called the X,Y,7 Rail-
road, but  you know, thay can own hotel -hains and do all
. dorts ot th ngs.

So we find that the segmentation is not a substitute
for the basic balance sheet and the income statement, but the,
fpurnnﬁe of it is to provide disclosure to investors, to
'1""1013, to the public at large.

And I sort of See you in the same position, at
4 a tremendous disadvantage, trying to make a decision on a
Epr0qrum gf over $100 million and yet over $12 million is
lexcluded from that presentation. T think the requirement
now or later should certainly be for supplementary data, if
not as a substituiz for the present information, &s an
Enp'endaqc to it, which Gives you the total picture.
é Now under Secretary Schweiker earlier we had some
ireason, or I had some reason to trf to collect information
]
on some of thase Federal prograus, and they were going into
bhlock grants and there was a lot of shifting to the states.
And an analysis was done on just one of the programs, which

i

]

I

l‘is called Family Planning, and the reason I picked it out
1
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i3 because I think it's so directly relevant to the prograrmatic

ﬁaspects of what Planned Parenthood is doing and parvicipating

iin from a dollars and cents point of view.

And 1'm just going to ao down -- this is a little

.

bit stale; it’s 1981 but 1 don’t think things have changed

too r.ch in terms of funding patterns. The block qrant has

|
|

not gone through. But taken off the reports given by Planned
wPutenthnnd and others who participated in that proqram, I
iprepared a schedule to just tell me how much money we are

!
[talking ahout, which {5 5483 million, and where is it coming
i MR. RBROOKS: Has that Schedule been made available

i MR. O'REILLY: No. 1 have it- T could make copies

-

hof it. But the point of it is the Puklic Health Services
Hi
|

IAct has money under Section 329 for migrants: Section 330,

icommercial health centers; Title V, maternal health care:
%Title X, Section 340, Appalachian Health, WIC. I don't know
;what that stands for, but these are separate pockets of
lFedetal money.
DR. DEVINE: Do I have a copy of this?
"_MR. O'REILLY: No. 1 don't know whether you have
ever analyzed where the money is coming from that is going

!

into the program.

MR. SLOCOMBE: Could we get some guidance on the

oy

)
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tirming of this pfoceedinq? Mr, 0'Feilly has been talking
now for about twenty rinutes and we aren't vet through his
first of his four categories.

MR. O'REILLY: Well, okay, T will try to ;ove it
along a little faster. Medicare, ﬁcdlcaid, Title XVIII,
Title XX, Title XX -- now these are all separate titles
with seﬁarnte amounts on my schedule. Then You have state
money, local money ;nd other things.

But the point of it is -- and this is the only
point 1 am trying to make -- i{s that full disclosure to you
and to the public concerning the flow of funds and the source
of funds as -a minimum should require information on where
is the $100 million coming from and where is it going.

Now ! happened to go through the United States

|
|

Agency for International Record, the General Accounting Office,

the Department of Health and Human Servi.ces, OPM., I should
not be necessary to have to go to five’ different agencies
to try to assemble data which relatés tce a program of such
magnitude.

And 1 think =-- I'm talking now about the input
side of this., 1 think it's a matter of extreme importance
as to how much money goes in and where it comes from. And
1 think from the point of view again of management, program

management, almost everybody who has looked at the Federal

budget process in tha last two Administrations has said that

Do
o
W
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i
' this i{s probaoly not t-e way *o fun? a program. We had, you
2 xnow, ten different t.tles and acts. These are different .

] hearings. The left hand doesn't know what the right hand is i
4 doing. And invariably there is another aspect to it. 1 have 1
s discussed this with some of the people directly involved in* 1
6 pPlanned Parenthood programs and there were definite patterns
? where money was shifting from one to the other.
8 For ex;mple, when one program was cut back in this
] Administration, others were automatically increased. Like

10 Title X was cut: so the charges went adainst Title XX. And
1" I said well how can that be? And they explained to me that
12 when a patient comes into a clinic, three services are

13 provided and they are funded by different Federal programs.

14 50 obviously it's a judgment call, but we put the

15 counseling and the education in one program and we put the

6 medical services in another program. And, therefore, the

V7 Title XX, for example, which includes counseling and education,

18 we can be perhaps a little bit more liberal in interpreting

19 what that program is, because I noticed cle.:. increases in the
20 uncontrollable portions of the Social Services Program under
21 Title XX.

22 If you looked at -- Secretary Schweiker had the

23 budget at that time and he couldn't control that because

24 that's a formula distribution and the states bill you back.

28 But T got down to the individual level of where those calls

L €0 INC
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“were being made and vou find frankly that when a person walks

irnto the clinic and they are zoing to be charged against

‘gaveral different government programs and one is heing cut,

there might be a human temptation to charge some of that to

i another one.

|why we're having difficulty in controlling some of the entitle-’

|
|
+
i
4
' And 1 think this ls part of the broader issue of
!
|
|
§
{

iment programs.

i DR. DEVINF: I think You have made that point, Mr,

flarresiny.

It . MR. O'REILLY: The next one, in-kind, just briefly
|

{on that: my involvement started with -- it‘s a long time
i

}aqo but eiqhteen yYears ago I wrote a booklet which was pretty

[
kwidely distributed. There were 20,000 copies that went out

:to the people who were funded through government programs
and the purpose of this was to get something out cn in-kind
accounting and some of these other new things that were being
Iintroduced under Great Society Programs.

since I was the author of this document, I had
an advisory committee that worked with me, but i just want
to read two paragraphs because this was the start of a series
of problems where we made our best shot at how you should
Iaccount for in-kind. And I just want to use this and then
take you thréuqh the evolution.

okay, in 1966 we said “Local contributions” -- I'm

.

L)
o
<

1
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quotina from page 7 of the Guide to Grantee AcCounting. "Local

contributions must be acccunted for in essentially the same

manner as Federal contributions: tnat is they must be recorded

‘1n the books on a monthly basis and must have adequate

supporting documentation. This applies to both cash and in~
kind contributions. For example, when space or equipment

is donated, an in-kind receipt voucher should be prepared

|
for the valuec of the donation and the amount should be recorded

in the journal. 1In-kind contributions of personal services
should also be recorded monthly. Supporting records should
include the signature of both the person whose time is
contributed and the supervisor who verifies that the records
are accurate. Supporting documentation for in-kind contri-
butions must show the basis used in deriving the dollar value
of the contribution;'

Now the re;son why I wrote this in as a requirement
which covered thousands of organizations receiving government
funds 1is that there was a legislative requirement. There
was a legislative requirement to prove that there is a
matching provision met by the local recipients of these
government grants.

Now this booklet was no longer out than I got hit
with an awful lot of criticism. The criticism was that it
1

is totally impractical; it has no historical foundation. Ycu

cannot expect volunteers to be filling out time sheets and
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ilan inter-zgency committee was set up and the reason for that,

|
ldoinq all these other things that you are required. 5o
|
|

i
lthose matching provisions, particularly the Department of
I

Labor and HHS, which were heavily represented on that inter-

agency committee,

:

|

& All right. Since I was the initiator, I was named

|

Ito represent the Office of OFO on that inter-agency committee,
.and I was sort of in a minority with the Department of Labor
|refusing under any circumstances to burden its recipients

with an accounting requirement which was totally unnecessary,

1they felt, to meet the statutory requirements.

HHS went a step further and said we are gning to

I X
wl Y

iintroduce some sampling techniques. We've got 95,00Q“qra;té;§
1and we cannot make them do this. Then the Office of Budget
and Management got involved and says, “Well, we c&.'t have
three agencies doing it three different ways; we have to come
up with a standard gpyernment-wide application of . you
do in-kind accounting”.

And, as a result éf that, thé American . te
of CPAs were brought into it because they had to cei.}t
these financial statements and they basically opposed it on
the grounds of being impractical.

Again using the empirical test of experience, we

found out that it didn't work. Most oréanizations, if you

&0
pe

{just very briefly, is that agency after agency started adopting]
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hwanted to generate money, you could put a value of 55, 510 or
|

i
ﬁSlS on a sguare foot of donated office space. On another

basis, you could start donating space or having people say,

I will let you have that empty building over there”.

;You have all sorts of volunteers who you would not normally °

|
|

|need or pay for. So criteria was developed.

i That was the initial basis of the standards for

i

i voluntary health and welfare organizations in setting criteria.
L

FAnd that first criteria was that you could not use anything

i
Lunless it can be precisely measured, precisely validated and

yalso that it meets the test of displacement, which means that
%in a sense if you didn't have that on a voluntary basis, you
}uould have to gqo out and buy that space.
% These came along ;nd, as a result of that, fewer
i and fewer organizations started doing it. Also the Federal
:government relaxed the matching provisions, the need for
‘documentation. But they accepted representations: they
;accepted broader parameters. And finally the American
;Institute was in no position to audit‘because of the inability
;to certify without sufficient documentation.

And T think that is really the empirical basis
ifor the statement which is made in the regulations, which
iheavily discourage it. And, as I have gquoted in my statement,

che pertinent paragraph, paragraph 3(c), I am guoting from

the regulations: "If donated materials®™ -- I assume we have

i
!
i
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i ‘

t

Ldonated materials in this $5 million, but so far we don't

i

ﬂknow what the S5 million is, which is another important

I

W l
i
|
|

iquestion‘ Before I mention this, even the Bureau of Community
Health Services in the late 1970s recognized that there is
a distinction between an asset -- somebody gives you a truck,

you know, to use in your clinic; that truck is a donation

{and it goes on the books. My firm has non-profit corporations

and last year I had sjtuations where assets were donated.

i
iPeople would give vehicles, copy equipment, even a3 Xerox

imachine or something like that.

i Yes, that by definition is a contribution and,

%sincp it is a transfer of title of an asset by all measures
1

fof qenerally accepted accounting principles, title has passed,

i
. it goes on the books.

Now there is a distinction between a physical auset,

%a truck, a building, something which is going to be on the
;balance sheet and maybe will be depreciated over a period of
%time and somebody is saying you can use that empty office

1

!down the h&llway, because how do you recognize revenue and
Eexpense if you've got space or if you have personal services?
EIt's a pass through. If you let me use an empty office and
:you say it's worth $500 a month, then your organization or
imy organization can pick up income of $500 and expense of

iSSOO. I can't pick up a differential. I can't value your
|
lettine me use that offize at $500 but then expensing it at
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20
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L
2 } So again the accounting profession came back anad 1
3 %said “It s nothing but a pass through: we're going through i
3 éan accounting exercise.” We are putting dollars on all these ‘
s ivolunteers and calling it income and by simple logic you ha;; ,

{to call it expense because there is no residual property

i
7 ‘riqht after you have performed that service or after you have !

left that office distinquished from an asset, such as a
9 livehicle br a truck or a building.

o Now the Department of HHS in their regulations ~-

iand I think these are applicable: they are not cited in your

|
!
requlations but 1 think the intent shows the evolution -- they
¥

'3 . have made that distinction. They have put in-kind over here

4 | as this pass through thing in one category and then put the

'S | contributions of property.

16 J And I don't think any of us as practitichers and

7 ;preparers and certifiers of financ:+! statements have any

18 Equestion whatsoever that, if property has been transferred

'8 :%with the intention to be used by the recipient, that it is

20 an asset and it should be picked up at fair market value.

2 The Internal Revenue says that and generally accepted

22 accounting principles say that.

?3 The two variations though are: one, commodities.

24 Some pharmacists' corporation or somebody -~ it better not
Tas be the government because with the government you are not

!
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“Alloved to use governrent funded properties as in-kind. 1
b
“think that goes without saving even though it's not mentioned
i

lso far in any of these financial statements. It's a question

though to be raised.

i
| There certainly is a strong prohibition against
b

having the taxpayers buy commodities under one program than

\
|
l
!
!
|

it is to have them switched into another one and call it

i
"in-kind. W®hen 1 was involved in this steering committee back

iearlier. we had a lot of orgzrizations that were getting
i
{space and buildings and, consicdering that, their matching

iprovision at the local level. With a lictle investiagation
i Sl
iwe found out that those government -- those buildings were

. paid for by the government, and a regulation was issued which
2va5 accepted right across the board as an interpretation of

'

\the statute that you cannot use anythina that was originally

funded with federal money as in-kind contribution, a very

loaical accounting development.

we didn't know that when we wrote the rule the

iia government building, but they vere doing it and we closed
'that door.

So, again, there are no footnotes on this statement.
There is nothing on here that says that this is all from

corporations who did not have any federal subsidy, did not

lfirst time. and we figures well who is going to take as in-kind

have any federal or taxpayer assistance. And I think it would

i
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be an irmense -- again, it's a matter of disclosure. Mavybe
somebody else wouldn't interpret it that way, but in the
absence of anything to the contrary, 1 am assuming that all
Eof these {tems are paid for with private capital.

But if you have the asset and it's just a pass
through, let's assume these $ommmiities are donated by a

\
pharmacy corporation and then\they are passed along to some

N
iClinic. then I think what comes into play here is page 22

iof the regulations, under the title of Reporting 5onuted
iiMaterials. I think this is extremely relevant.

ﬁ It says the following, quote: “If donated materials
ﬂpass through the organization to its charitable beneficiaries
‘and the orqanization merely serves as an agent of the donors,
zthc donations would not normally be recorded as contributions
{nor distribution of the materials as an expense."

; MR. LEVINSON: Mr. O'Reilly, are you reading from
ithe one~sheet presentation to the OPM Director?

: MR. O'REILLY: My outline which is taken from the --

DR. DEVINE: The question is: Wwhat regulations

are you 'eading from?
MR. LEVINSON: You don't mean the regulations. You
ean the standards.

MR. O'REILLY: Right, which are -~ they are

S

incorporated by reference in the regulations.

MR, SLOCOMBE: The question, I think, is attachment

26=-74Y O - 83 - 15
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i
1 to our Answer 5 from last week.
2 MR. O'REILLY: I think I am basically saying that
3 kve have two bodies of principles involved here. We have
}
4 got generally accepted accounting principles.
¥
5 DR. DEVINE: would you read that again? You were’

interrupted.

T

MR. O'RETLLY: It is taken right from page 22 of

the book. And let me get the exact title of that book. Page

9 22, Reporting Donated Materjals. I have no difficulty with
1thc5e standards. 1 think the problem here is are they being

!followed.

% Reporting donated materials -- let's see, starting

%uith ~- okay on paragraph 4: "If donated materials pass

through the organization to its charitable beneficiaries

and the organization merely serves as an agent for the donors,
the donation would not normally be recorded as a contribution
nor the distribution of the materials as an expense.” This

puts it in the category of one of these in and out things i

which is not a residual asset.

20 So I think from that point -- and then earlier

2 we have on the previous page -~ we have the discussion on

2 donated personal services. BAnd at that point -- let me just

2 ~-- on page 20, the first twenty pages afe saying what I have

u been saying up until now, that the authors of this float out
T2s

of the committees that I worked with who recognized two things:

P ~ e
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the impracticality of the requirement, volunteers. And I'm
sure that you must have run into this problem because I don't
know of a volunteer organization that has not filed a
complaint that the time-keeping requirements, a person who

is a volunteer down at the hospital and you are asking him

to sign in and sign out and cerify how much time they worked,
it was a burden which was universally criticized by the
Health and Welfare organization and it has been dropped.

And once it is dropped, it's hard to audit. And that's why

ltt (s dropping out as an accounting requirement. It doesn't

meet the test of practicality.

And that is why you will find that Planned Parent-
S

hood is probably one of the few organizations that. does this,

iwhich raises the broader issue: Do we have generally
i

accepted accounting principles which are not generally
accepted? And we have to look at that, because if you ask
me to quantify it -~ you're in the bést position because, you
know, even amongst the American Institute of CPAs, you have
got in your files now about 200 organizations that haQe filed
these reports and we have tried to collect some .statistics
so that we could quantify this for you and give you "X" percent
are actually acting against the intent of these regulations
and insisting on putting these values on the book.

DR. DEVINE: What is the book? You promised to

identify the book for us and you didn't do ie.
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i
MR. O'REILLY: The book is the Standards of Accounting

and FTinancial Reporting for Voluntary Health and welfare

Organizations.

DR. DEVINE: Would you mind if Mr. Slocombe inter-

rrupted you?

MR, O'REILLY: 1I'm sorry.

DR. DEVINE: Would you mind if Mr. Slocombe inter-

;rupted you?

MR. O'REILLY: No, no, go ahead.

MR. SLOCOMBL: We will save us all a lot of time.

;That's the only reason 1 asked to interrupt is we represented

in our statement no voluntary services or counted in in-kind
contributions.

MR. O'REILLY: Well, it doesn't say that on the

ifinancial statements. That's our problem.

DR. DEVINE: They said that in their response

iivesterday, or the day before yesterday.

MR. O'REILLY: Yes, You see, the point is, what this
leads you to is this is why I think again your regulations
are wisely worded, that you want a validation, you want
an independent validation.

The other day it was mentioned about you would have
to d. a whole audit of the United States. I think that was
possibly in a different perspective than I would put it. 1

think basically auditors do rely on the work of other auditors,

s 7

i Ko 1)

|
|
!
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i
ibut 1 think that maybe there is semething in between. For 1
example, 1 can see the burden of saying there should be

another audit, you ¥now, of this statement, but I think the

work that we generally do in accounting, we call it a compila-
: .

tion. A compilation is 3omething in between this, which

I

|

!

1ha5 absolutely no independent validation whatsoever, as far '
|

i

|as 1 can see, none, and an audit. There is something in

!between which is called a compilation. And a compilation is |

1when the independent auditor is asked to prepare the statement

!but doean't certify to the same degree that an audit has

[een performed, but he does certify that he has macde reasonable

i

linvestigation and there is no material inaccuracies in the

:statement. ,
And T suadest, Dr. Devine, that even a compilation
iwould give a sense of reassuring that this speculation that
ithere are no services involved in there, I don't question
iMr. Slocombe on that. - I accept his word, but the whole
spurpose of auditing is to prove that Mr. Slocombe is correct. 1
‘It's to prove and just feel comfortable that these representa-
tions that he has been making here are accurate. It's not
to say he is wrong.

I think if there are no services involved, T'm

curious as ‘to why the Family Planning Headquarters doesn’t

have anything in that category. Don't they have any volunteers?

I don't know, but I'm wondering whether the same accounting

)
b
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principles have been applied. I do suggest though that there
should be some verification to at least validate the repre-
sentations which are being made, and 1 think that is the
very purpose of the regulation.

Going on to the 50/20 test, obviously the 50/20
{s a function, depending upon what we use in our base. I have
done several things: I have obtained from the Department
of Health and Kuman Services over a period of time very
routinely, as a matter of fact, reports on not only Planned
parenthood but other grantees. These reports are prepared
routinely. They are provided freely under the :nformation
Act, and they are extremely informative because what they
do is provide for the grantee the total source of all its

revenue, not just the portion that it receives under that

program.,

And, again, I only used about $4 million worth of
program to come up with a percentage of 3 point -- let me
find that sheet here -- it's the adjustments that I made in

the calculation of the base with the 50 percent., Here it is.
I used 2.2 percent for Medicaid. And the reason

I did that is, as I have become more familiar with your

regulations, it does say in there at one place, you know, you

talk about Federal funds and then in another place it talks

about gxcludinq Federal funds -+ the Medicaid from that base.

So I was trying just to make a test here to see how

L




O

ERIC

Aruitoxt provided by Eic:

20

21

22

23

24

25

225

28

do you come out if you consider Medicaid as local funds, which
1, you know, would not agree with, but if you want to make

a calculation, I did that on page 3. And I took out $700,040
based upon the Planned Parenthood reports filed with the
pepartment of Health and Human Services, which showed that

2.2 peréent of the patient service fees came from Medicaid.

I don't know how good that figure is because I have aggregates
from HiiS that show, as the next line indicates, that primarily
it's Title XX, the Social Services Program, whé;e the
allocation is made by formula.

But T have‘followed that through in much greater
detail. For example, in Maryland all some $2 million a Year
goes to the State Health Department and then it is broken
down according to a fcrmula to the various counties. I just
can give you a copy of how that is done because it does
illustrate vertically the flow of money. (Handing document
to Dr. Devine.)

1 was trying to do a vertical analysis of how the
money reaches the clinic, and what this indicates here is -~
this is just taking one grant and I took Maryland because
of geoqraphic qonvenience, and this shows how the various.
counties received the money. And then in here on line 23 and
24 you have Planned Parenthood Association of Maryland. And
I did.contact them and I talked to the Dkrector. ‘And to the

best of my knowledge that's 100 percent Federal money. There
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is no matching provision.

5o constantly, when I have made my assumptions in
terms of state and Federal, if anything, I think if you did
an exact calculation on it or tried to be more precise, you
find probably that I have underestimated the amount of
Federal funds which are actually flawn through the program.

I have another report from the Devartment of Health
and Human‘Services which deals with an aggregation of a nuwber

/.

of grantees. Now the defect in these numbers is that it
includes more than Planned Pureﬁthood. It includes Planned
Parenthood plus‘other grantees. But I think the questions
‘that they raise are significant because of the high percentade
of Federal funds which are going into the program,

(Handing document to Dr. Devine.) I only have one

copy. Let me just read this off. This is un‘analysis of

$302 million Of‘Federul funding from a variety of proarama

for family planning reported by Planned Parenthood and '
other recipients nf these grants, $300 million. And of that
patient services, which I think is the category in quqstioh -—
the question which is unanswered in this Planned Parenthood
submitted data and which I have been trying to answer from
independent sources just to validate it, how is this broken
down? Who is paying for the p?tient ser;ices, the gdovernment
or the patients?

And what you get is a breakdown as follows: Title '

25
%)
by

!
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Title XX, Social Services, 40 percent: third party, insurance
companies, 10 percent: the patients themselves, 21 percent.
Now again that is an aqqreqation of a number of grantees
participating in the program with Planned Parenthood, but ‘
obviously what it does indicate that a substantial amount of
the money is funded undar Title XX. And I forget whether
the match there was B0 and 20 or perhaps even more Federal.

So I have concluded, Dr. DPevine, just based vpon
the analysis that a reasonable presentation of the facts and
the figures, using data from other sources, raises serious
questions aa to whether PPWP meets the 50/20 test. And aqgain,

I would think on the basis of these questions beirg raised,

there is a need for some validation. And ! think if it is

not to be an audit, at least it would be some additional
information on the source and application of those funds and
a presentation of the composite.

I think also it is clear that the regulations do
strongly suggest that this $5 million in Question is not
a prevailing practice. Again, I can't quantify it, but I
have done soﬁe checking and I think Mr, Sweeney has done
5068 very good analysis on that. An; I will leave that to

Mr. Sweeney to present it, but 1 think again your own office

might be the best onas to say what percentage of the 200

agencies that have applied have created either $5 million or

XVI11, Medicare, 2.8 percent; Title XIX, Medicaid, 25 percent:
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any amount of dollars by using this technique. And if it is
done by a very small percentage, we have that accounting issue.
Remember, I told you we can't qo as a science all the way
bacause even under AICPA a promulgation by an authoritative
body becomes generally accepted accounting principles.

But you become rather a laughing stock. I repré—
sented U.§.A, in. some of the international conferences. Qe
were trying to work on international accounting standards.
And this is where I have spent -- T have been overseas for
several months this year and the things the United States
used to do are historical cost basis, a failure to accept
current value accounting. They consider a little bit arrogant
in a way to start talking in this inflationary thing where
all these other countries of Latin America and Asia are going
to indexing. And we say that we have qenerally accepted
accounting principlﬁs but fewer and fewer international
organizations are fgllowing that.

I think we are somewhat in the same position there.
It's a term that has a lot of significance, but I raise this
question with you: Do we have generally accepted accounting
principles when they are not generally accepted?

Thank You.

DR. DEVINE: A couple of questions please. This
accounting of funds that shows up as page 3 on your letter

dated September 7th, 1983, does this purport to be your

234
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"egtimate of the total funding of plarned parenthood Federation
;¢ Americe and International Planned Parenticod Feceration?
MR. O'REILLY: Well, that portion which I could

i
i
clearly identify as Federally funded and stite funded; in other!

words, I tried to identify in here-the portion which is
financed hy the taxpayers,
é And the first three items, I thin), are pratty !
iclnnr. I think when we det down, we do heve state and local
ifundinq of 31 and I haven't yot that split. So it does
;rﬂprrnont at this point a composite, except that -- excuse
ime; wait a minute; I'm sorry. Let me see whether that was
‘nn adjustment.

! have taken in some months' schedule the 80 percent

| fiqure based upon what I think is a valid assumption that

!
iBO percent of state-funded programs utilize Federal funds.
{That {s the ~- that's taxen from the Planned Parenthood
EFederation of America statement.

§ PR. DEVINE: Which one is?

; MR. O'REILLY: The 31,820,000. Now what I did on

imy calculator here is to take out the state portion of that.

|
ix did . supplementary calculation which is not on here but
1
iapproxlnately —- let me see whether this operates.

H we have 31,820,000 times 20 percent equals 6364.
iiSo $6 million at the most is state money. So what I did --

i
]Iit's not on this sheet, but I did it just as a supplementary

23y
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“calculation to assure myself that they still couldn't pass
this 57 peroent Test lg 1f you tare --
Mp L oGLarnaet s Waal b yon o do the aut.eracticn?  Take

I that eut of the 116 million.

v MR. O'RETLLY: Take out 66,300,000, 5o i~ leaves
ityou with a hase of $110,352,000,

i M. SLOCOMBE: And on your numerator aqive us that
pas oo percentarte of 211,

MR. O'REILLY: Okay. And then {f we take it out

of the numerator, we have to take it out of the denonminator,

fﬁn we have 207,008,

X ro if you do a calculation as to what 1is the

i percentane usina Federal money, you qget 119,352, divided by

207,008, equals 53.3 percent, which is substantially above

;thp maximum allowable anouﬁt of 50 percent,

u co, Dr. Devine, no matter how you look at the

pnumbers, you can't get close to that 50 percent.

i MR. SLOCOMAU: 1 object to the introduction of

ihis calculation, not hecause it produces a number over 50

percent, hut because it includes qgrants which were not made

-» Planned Parenthood. On its face, the first three items
- not made to Planned Parenthood Federation of America,

.ich is the entity at issuc here. And it is a document which

18 entirely based on Mr. 0'Reilly's idea of what ouaht to be

!;
{

"the rules, not what the rules are.

‘i
|
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M LpUTRe Tl Plesse continue, Mr, O'fleilly.

riah%. Toeriny 1 oannwered than
Fquestion, that basically 1e'n %117 million of Federal funds
ignnd that's 51,1 percent of the total fundina,
E DR. DEVINE: The 200,318,000 from the Planned
i
LParonthood Federation of America, that comes off the combined
annurcvn af funds and cost report?

MR, ORPILLY:  The first three digits come from
j Ut Aaency for International Development; the 100,000, the
;?ﬂo,ﬁﬂﬂ anit the 12 millinn is monies which was reported
[ Wwednesday as co-rinaled, 1 believe. 1'm not aware of that,
‘hut 1 -~

DR, DEVI%NI:  You have under total funding of the
ﬁontity, you have two entries: USAID funding of Tnternational
iPlannpd parenthood, $12 million; and the next line Planned
Parenthood Federation of America, $200,318,000. That comes
from the combined sources of funds, total public support and
irovenue from Planned Parenthood's submission? 1Is that
?corrnct?

MR, O'RFILLY: The $200,318,030 does, but the

other $12.6 million is the mcney that I think should be

1included which was not included.

i DR, DEVINE: I understand.

This is a submission on the 5$9 percent criterion.

i
iYou are not making any representation about the 20 percent?
:
I
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Mit., O'RFILLY: The 20 percent, 1 turn to page one |
|
'nf ny statement on Septenber Jen. have taren the $43,375,0001
L repnrted on the corLined sources of funds and cost report,

i which includes the estimated and the unaudited amount of

I DR. DEVINE: You subtracted out the in-kind contri-
H
|
i
F MR. O'REILLY: Yes.

i
NR. DEVINF: All of it?
i MR. O'REILLY: I don't have any information on i
Ewhat it ts made up of., I think that's one of the questions -- :
DR, DFVINF: And you added in the International ‘
;Plnnned pParenthood Federation, the $12,690,0002 Is that
iwhat you did?

MR. O'REILLY:. 1 added the $12.6 million into the

total of funding. On this calculation thought 1 did not

include the $12,690,000 on the basis that -- now the percentage

gets smaller. 1 can do that very quickly though.

If I just put in my base an additional 12 million ~--
i

I use 208,426 and I could add to that the International Planned

parenthood Federation of 12,590,000, which gives you an

adjusted basis of -~

DR, DEVINE: 1Is not that already on the first, secondy

1
\third, fourth, fifth, sixth, seventh item, Federal payments
|
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IPPF, Note 4, S$12,690,000?
|

i Mp. O'REILLY: Tf we are talking about the calculatloq
of A 55 percent, the ansser is yes. If we're rtalking about -- \
nu, DEVINE: | see you have a gub-category, the
50 percent.
MR. O'REILLY: Okay.
DR. DEVINE: But you're adding that into the 100 E
1
percent on which you are taking the 20 percent. i
MR. O'REILLY: That is correct; yes, yes, right. 1
| DR. DEVINE: Do you have any other dquestions?

(No response.)

DR. DEVINE: Thank you.
' MR. O'REILLY: Thank You. !

DR. DEVINE: We had one dentleman who remained on

the agenda from the last meetina.

o

MR. SWEENEY: Mr..Devine, we have our presentation.

DR. DEVINE: When we left last meeting, we had
sald that there were two items of unfinished business: one
wag hearing from Reverend Cleveland B. Sparrow; thebother

was a request by Mr. Slocombe to make a comment in rebuttal.

|lwe argued that other people here had the opportunity to place

themselves forward at the last meeting. r
However, since Mr. Slocombe has asked for rebuttal,
{f he exercises his right for rebuttal, I will allow a like

right to be made after Mr. Slocombe.
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MR, SLOCOMRE: That's a violation of the agreement
with your counsel last Friday.

pR. DEVINL: wWell, I thank, Mr, “locombe, allowing
you to speak, which 1 was willins tn <o -~ that's corraect,
our agreement was that no one would, bhut certainly, if 1 allow
you to, which Qns a violation of a narrow :2ading of what we
asid, but i{f you feel that it's appropriate for you to make
some statements, 1 think it's certainly apnropriate for anyone
else to.

MR, SLOCOMRE: Dr. Devine, the aareement was that
at the conclusion of the statement from what you described
as interested narties, a planned Parenthood representative
would have an oppnrtunity to respond to material which they
had advanced, that is what you rightly described as a rebuttal
statement,

i

DR, DEVINE: 1 underst;nd from counsel that Mr,
Slocombe would have the opportunity to end the meeting, so i
why don't we allow you to proceed now. !

MR, SWEENEY: Thank you, Mr. Devine, |

1 might point out that we were part of a presentatiof
that Dr. Glasow started and said that he would £inish up.
So this was the right to 11fe‘pr25entation.

pr. Devine, my name is Warren Sweeney. [ an the
Executive Director of the Natural Right to Life. I woulé

like to address you today on the presentation submitted by
\

238
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Planned Parenthood and start off by citin@ their presentation
jto you earlier, page 6, if you have that in front of you.
ﬁ BR. DEVINE: Yes, we have it, Please continue.
un, GWEENEY: Okay. It starts with fection (1},

isub-(d)
i DR. DEVINE: Yes.
i MR. SWEENEY: Okay, T would cite down their
irefcrance at the end of that paragraph, and they are the ones
|

iwho are citing this. &o it {s not new to them, that they
%are identical. 1n the laast sentence they state. “?;o major

|
}charitien such as Leukemia Society, American Lung Assoclation,
|

Amarican Diabetes Association and United way.

The first section of papers that I have presented
§to you are the consolidated sources of funds and cost report
105 those four organizations. 1If you will note, not one of
those organizations present in-kind contributions as part of
their sources of funds and cost report. So Planned Parenthood
is net identical to these four reputable major charities in
their presentation of financial data according to the requ;re-
ments of the requlations.
| DR. DEVINE: Would you read for the reporter what.
those organications are?

! MR. SWEENEY: Those are the American Diabetes

Association, the Leukemia Socliety of America, the american

Lung Association and the United Way of America.

2

~1

g

410 - 83 - 16 B 239
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And my first submission }s a copy of their sources
of funds and cost report submitted for thia year's application
for their participation in the campaiqgn.

! would like to point out that this is in substan-
tiation o’ Mr. O'Reilly's claim that tHis is unusual prnctiée
to use in-kind contributions and Planned Parenthood has
not reported identically in these four organizations whose
revenue add up to $127 million; there ias not one dollar of
in-¥xind contributions reported.

My necond presentation --

MR. SLOCOMBE: Mr, Devine, could we.have someone
read the whole of page 6 so that the record will show that
there definitely is no clai™ there made about whether or not
these organizations did or didn't have in-kind contributions?
It has to do with whether they have affiliates.

MR. SWEENEY: That's his point, Mr. Devine. I will
make my point; he is free to make his. .

M§ point is in their last statement, the 5egtence
reads, the last sentence of their first paragraph on page 6,
“The accounting practices adopted by Planned Parenthood in
respect of its a?filiates are identical to those adopted by
many major charities such as Leukemia Society, American
Lung Association, American Diabetes Association and the United
Way."

Now they would hold these four charities out to you
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and to the Federal employee as reputable major charities.
We would also follow suit.

DR. DEVINE: 1 think both points have been made.

Proceed.

MP. SWEENEY: Okay, thank jyou.

The seccond sub%ission: again, I would go to the
certificates and statements from these various organizations,
many by their own financial staff, all of them by their
certified public accounting firms, all big aid firms.

If you will turn to the data, the first by a staff
member of American Diabetes Association, they conform to the
standardn.

The next, by Coopers & Lybrand, their public
auditors in their statement,on the third page they conform
to the standards.

The next, the Leukemia Society of America in their
annual report have copies of their auditors' report by Ernst
and Whinney for the national headquarters; they follow those
standards. However, they even go further and do the impossible
according to Planned Parenthood, they have their auditors
certify that their combined gtatement, including all their
affiliates, is certified by théir auditor and the auditor
alsc certifies that those affiliates in this combined étatement

\
that the standards have been used there.

Price Waterhouse for the American Lung Association,

241
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lwe confirm -~ and I would like to note that word -- we confirm

i
ither are in accordance with the standards.

v And finally, Arthur Andersen and Company for the
%United Way, they conform with both the industry andit aunide
iand the standards, with both, And for the United Way ™r. .
:Honadv siqns ihat statement for them.

; Sa we have certification by four of the big aid
ipuhliclnccountinn firms in this country. It can be done: it

pcan he done for the consolidated statements. 1 enter that

“inte the hearinag,

Lastly, let's turn to Planned Parenthood of America's

inuditpd atatement, Hote numher one, summary of significant
?acconncinq policies, the socond paraqraph of that note number
ione appears to me to be a qualified statement. "The financial
statements have been prepared substantially in conformity” and
Ethat's in conformity with the guide, not the standards. Okay?
f

i DR. DEVINE: Would you please identify that and

;read it in full?

MR, SWEENEY: That's i; the peat,Marwick and Mitchell
financial statements of December 31st, 1982 for the Planned
Parenthood Federation of America. Okay? And the page that
I have attached as copied out of that report, as submitted
with their application to you, it starts out with a (1) in

parentheses "Summary of Significant Accounting Policies™. Do

you have that?

i

1242

i
b

1
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DR. DEVINE: I have it, but I wint you to make it

\ == |
| Okay. The second paragraph
li

clear for the record.

i MR, OWEENUY: okay, the second paragraph states,
]

i *The financial statements have heen prepared substantially
in conformity”. It does not say they do conform --

DR. DEVINE: wWell, you're not quoting. You were

qoina to quote ft.
MR. SWEENEY: "The financial statements have been

prepared substantially in conformity with the industry audit

iquide”, I think I am quoting. The second paragraph there,

not the fairst.

DR, DEVINI: Continue, entitled --
‘ MR. SWEENEY: “Entitled” -- well, T have blocked
ithat out -- "Audit Guide Health and Welfare Organizations
1published by the AICPA". It is not the standards. And

by looking at your records, you can find an unmarked copy of
that.

The next page, the £". - :&- At appeared with
their application from Mr. Fischer, okay, and I would note
well he never states planned Parenthood in this statement.
He states in the second sentence "generally accepted accounting
principles fof organizations such as Planned Parenthood™, such

as. He does not state for Planned Parenthood. Again a very

carefully worded statement that does not state, as I pointed ouf
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in the Price Waterhouse statement in the prior submission, that
they do conform to. . ¢

S0 it appears to be a qualifier in their financial
statement and that's qualifying thelir conformity to the quides,
not even the standards which are required by CFC regs. nere’
aqain, this is not a statement about Plann' ~ Parenthood but

for organizations such as Planned Parenthood.

Next ws have the affidavit that was presented by
Mr. Slocombe to you at the session of these hearings two days
ago. 1 would take you down to the middle of the page where
1 the underlined "general conformity”, a nice, nice mushy
word for a very precise science like accounting.

Down to the next one, the revised audit guide are
broad accounting principles, and here I refer you to Mr.
Slocombe's answer when you requested are these standards,
gquide or othervgq}de and the standards identical, and he said
they are the same. ‘

I refer you to the deposition he presented to you
from their own auditor and he says, "the revised audit gquide,
they are broad accounting principles®. Okay. We go down
a little further and he says, “the revised standards set forth
in detail, standards for organizations to follow". In detail,
and there is the difference. And that is what the CFC regs
reach for, the detail t6 assure that the financial data they

are getting conform to the standards that are required in order

~m -

244 '
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to judge whether they are meeting all the criteria presented
to you. And again, he ends up "“in most cases". The 1u5€

sentence there: “Therefore, compliance with generally accepted

accounting principles will in must cases” -- another very
mushy presentufion of what is supposedly a statement about i
Planned Parenthood following the requirements of the standards ;
I
that are held forth in the 'F(C reqgs.

The next page, 1 would just refer you to these
statements where he is attesting to some kind of a statement
about their consolidated statement and he says, "I am informed”

5 "I am further informed”

again, "1 am informed" and in Section
Then in Section 6 Peat Ma;wick cannot render an opinion or
report on the combined statement. That's their statement

right there to you. They are not giving you an opinion on that
statement, and again he is further informed.

I Qm not a lawyer, bu; it sounds like a lot of
hearsay to me.

Lastly, I would refer you to -~ and again this was
part of their presentation but it's merely a copy of the

regs, except I copied another s;ction of it in broudbblack
lines =-- Appenqix B to Subpart D, the certificate, which
states, "I certify". That's all we're asking for. We are

not asking for in general, sometimes generally broad. We

are asking for the standards not the guide. We are asking

for the detail not the generality. And we are asking, like the

)

e}
7%
a
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other four major charities, that their auditors affirm this.
And this has not been done.

They have not presented the certificate which states

‘that "1 certify that the above-named organization has adopted
]

innd has prepared its financial statements in accordance with

i;the standards of Accounting and Financial Reporting for

{voluntary Health and Welfare Orqanizations.” This is CFC

requirements, This is something that you just read that they

wouldn't even testify to that comhined consolidated statement.

%0 again, by their holding up for their purpcses

four very maijor reputable charities, we can look to those
charities to sct the standards that CFC is looking for and
. asking for and that planned Parenthood has not complied with;
in very simple certification is all that is asked for. And
{out of all of this hearing we find out it's all that's missing,
190 local affiliates. Who knows?

so, ergo, I would say the 54.6 million in-kind
contributions,with 2.2 percent of that 20 point whatever,
should be th?own out. Nobody else uses it. There is nobody
to substantiate they are using the standards. So, therefore,
you could take all their numbers, all of their numbers that
are reported here to you on this consolidated statement, throw
them out, because they haven't certified and their accountants
have not certified to you in three different statements -

their own financial statement, the statement with the

«
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application and the statement that they brought here to answer

the issuss that you specifically requested of them. You still
cannot get a straight answer out of them as required by the
regulations.

|
|
|
|
|

And lastly, in addressing entity, again, Mr. Devirk,

' ;
i . i
]115 you refer to the Planned Parenthood minutes of the last |
i |

|
hyear, you will see where a gift of €500,000 ¢o ke given over
n
i
wthe next several years by either the Packard or Hewlett where
i
ithey intimated that they wanted some of this to go tbwards

|1nternaciona1 operations was then a $50,000 gift receipted

é
}over by the Planned Parenthood Federation of America Board of
}

|

ioirectors to IPPF, which shows that they are indeed all one
lentity, and the data that Mr. O'Reilly is entering into

:testimony here isn't that valid, because what you have is

'PPFA is merely the fund-raising conduit for IPPF and, therefore,

|

zthey are affiliated.
i
; And I would refer you -to those minutes, of which

I don't have a copy, but I know they are available in Planned

{
%Parenthood's application.
é Thank you.
{ DR. DEVINE: I didn‘'t understand the last point you
made. Wwould vou say that --

M%. SWEENEY: The last point was that Planned Parent-
hood was given a $500,000 gift by either the Hewlett or the

packard family, whatever Hewlett and pPackard computers, the
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Speople who own them, gave them $500,330 to ve given over the

next several years with the reqguest that come of this money

i
|pe targeted towards intsrnationel proarans for Planned Parent-

|

Ehood. The Planned Paren?hood foard, in order to honor that
irequest, voted 550,000 out to IPPF, which again substuntiuté%
!the fact that they are in fact all one entity, and their
Hdatu must be included, if anybody's data should, in the
Jcompilution of who is doina what to whom here in terms of
Mtukinq in money and passing out money.

Unfortunately, all the data is guestionable because

they are not in conformity with the standzrds and nothing

yet presented by planned Parenthood so far, either to the

ipublic in thelir audited report, to you in the application or

| to this hearing in their responae to the issues, have answered
 that question and certified that they do in fact follow those.
% So on those grounds, I think all of their numbers
are just disgualifiable.

DR. DEVINE: All right, thank you, Mr. Sweeney.

| uR, SWEEMEY: Thank you.

DR. GLASOW: I am Dr. Richard Glasow, Educational

ilife presentation.

|

I

|

|pirector of Natural Right to Life, to sum up the right to

i

|

! Mr. Slocombe complains that Planned Parenthood has
|

|
!
il

heen singled out. Poor Planned Parenthood, special treatment,

so forth and so on.

&
Ha
]
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The fact is out of 150 groups that applied to the

i
1
]
i
?CFC last week, they were the only one that received public

Ecomment,period, They have not been singled out except by the

,public to come in and raise these issues.

Slocombe attempts to confine the issues of the
discussion to his agenda but not what was jointly decided by

OPM and PPFA. I should also mention that Natural Right to
|

iLife did not have any part in setting the issues that were

substantiated or unsubstantiated here except to raise the

issues in our complaint.

The issues are clcufly stated. They are in black
;and white, Planned Parenthood just doesn't want to discuss
‘them because they are going to end up losing. They can't
ihit these issues directly because they are going to not satis-
:fy the reculations.
i Their posturing this hearing shows a stubborn,
Ebellicose attitude. The spokesman, Mr. Slocombe, tries to
ipluce the burden on OPM to show that Planned Parenthood is
‘ineligible, when actually the burden is on the applicant,
Planned Parenthood Federation, to prove that it meets the
criteria.

The attitude is "How dare you guestion our eligi-

bility? We believe that we qualify and that should be good

enough for you too.” The issues of whether or not Planned

Parenthood meets the specific rules are pushed aside. Apparent
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they believe that it's beyond accountability to the regula-
tions. They are not accountable to the Federal employees
and they are not accountahle to the acency thst is supposed
to ensure that the public good is beint served and the renu-
lations are being carried out.

planned Parenthood's contempt for the processes
is evident in the perfunctory manner that Mr. Slocombe
demonstrated all the way throuah this. They didn’t even
bother to brina their independent public accountant or their
financial person to answer questions. perhaps if the? came,
they might have to answer with embarrassing answers.

as it is, Mr. Slocombe just pleaded iqnorance to
all the financial que<tinns that wvere the majority of the
issues raised here, or he said the question wasn’'t aermane
if he didn't want to anstwerr it, Obviously, the agency is not
interested in an open discussion of these issues.

Planned Parenthood is ineliqible. It does not reet
several criteria for inclusion in the CFC, not just one. The
requlations are clear-cut and objective., Either the orqaniza—%
tion lives up to the standards or it doesn't. l

Mr. Slocombe likes to focus on other issues, skirt i

|
the main questions and use innuendo to attack the people that !
have raised the issues, These are not new issues that have \
|

been raised here, These are issues that have come out through

the Eligibility Committee process and the questions we have

f)'?'}
.’l.q)lJ
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ratsed here are right off o0f Planned Parenthood’s own

i
I
i
t
!

application. If anybody should be familiar with their minutes

and other thinqgs that are raised here, it should be Planned
Parenthood.

Now let's go through the questions. . what agency ®
is applying? This is very important and, as Mr. 0O'Reilly
outlined, you have qot to look at the total entity. There
are several organizations here. If you scope them out, they
are all separately organized. They are all separately
operated. They all have the Planned Parenthood name. That
is the trademark.

However, let's look at them. There is. the head-
gquarters. There are the 190 educational affiliates, educa-
tional medical affiliates. You have public affairs offices
at a state level, as Mr. Slocombe himself pointed out. There
is an insurance affiliate that is discussed ig great details
through the Planned Parenthood Board minutes. That is an
affiliate; they pay money to it; their local and domestic
affiliates are directly involved in a very strong fiduciary
sense and you have the International Planned Parenthood
Federation of America. You have the Association of Planned
Parenthood Professionals, which is headquartered in their
building in New York.

Planned Parenthood says, "Oh, well, even though

there is independent internal transfers of money, there are

N2
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o
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%
interlocking Boards of Directors. Wwe will decide that ccrtaiﬁi

of these Corporations sn! entitjes will be in our application
and certain other ones won't.™ That is a very important
point, They are arbitrarily deciding, out of all these
corporations where money does back and forth all the time,'
that they are going to segregate and say for our purposes
this is the entity and we are not going to bother to discuss
anybody rlse.-

what happens on the insurance program? IS that a
not for profit or not? Are they making money on that? Where

does it show up on their financial statements -- the AssoCia-

tion of rlanned Parenthood Professionals. These are all thing

that right in their own application and they don't bother
to want to discuss then.

The issve becomes even more:important when you look
at where the proceeds of the CFC =-- when people give money
in Washinaton or New York or Rice Lake, Wigconsin, where does
that money go? Two-thirds of it goes into ovefseas programs,
but Planned Parenthood doesn't want to discuss where half of
that money is going to qo. They want that entity to be
excluded.

Mr. O'Reilly showed the interrelationship of these
entities very well, I think. You have to look at both the
source of the money and the final use of it. Where is it

actuslly spent?

I
l

é
]

|
i
i
I
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The applicant doesn't want to do that because it
is going to hurt his case, as Mr. O'Reilly pointed out very
well. The real entity that is participating fails to meet
the CFC criteria, pure and simple.

Planned Parenthood made the departure from the
definition used by accountants because it se:zves their pur-
poses. They don't want te use the regular things because
it doesn't fit.

Turning to the second question, affiliates' data.
Yow they say that they are not able to provide or not
required to provide audited financial statements. The
requlations say that the audits must be done and there has
to be a certification. Planned Parenthood does not do this.
As Mr. Sweeney pointed out, the accountant equivocates when
he says that it does not live up to the standards. He sort
of waffles.

Now Planned Parenthood in their presentation here
has posed two extremes: either you accept the Peat Marwick
audit of the headquarters, or they would have to gb to the
terrible extent of going out and having Peat Marwick doing
190 affiliates. But the latter is too expensive,they say.

However, oﬁe of the organizations they hold up
as an example, Levkemia, as Mr. Sweeney pointed out, does
provide such an audit, a certified one by ons of the biqiaid

accounting firms in this country. Planned Parenthood even
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retuses to do something in between the two extremes.

What if there was a statement by an independent
outside source that says, “Yes, we have examined all their
audits and, yes, there is a certification in all nf those
audits that the standards have been upheld, that the audit;
on the Planned Parenthood in Kansas City, Misdouri is done

in accordance with the standards”. That is easy to obtain,

but vou can't take the statement of an internal person bec.iuse

that's not what the reaulations require.

planned Parenthood holds up these four oraanizations

as examples. They don't have to provide the audits, but
three of the four don't include their affiliates in the
sources of costs and funds remurt, The other one does and
it is all laid out for everyhody to see anpd it is certified.
planned Parenthood's case doesn't hold up.

The third and the fourth questions on the 50/20
rule, Mr. 0'Reilly has pointed out that they don't meet the
test. Let's find out where PPFA and all of its affiliates
gets CETA money, Title X money, Title XY money. We can even
leave out “edicare which is a later question. Let's not
discuss that, Let's just focus on all the money that comes
into program service fees, such as Title XX, and it goes
into their cofférs, and it is not counted properly as

Fedu.-al money,

Turning to in-kind, the audited amount, as they say.
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is completely unsubstantiated. Accountants can rely on other
accountants' data. There the Peat Marwick can go through

the applications or the audits that have been provided to
Planned Parenthood and take a look at those and give you a
certification. They just don't want to do it because that *
in-kind would just drop right out. Peat Marwick won't let
the headquarters use it.

Deceptive ads: The letter in 1981/82 Mr. Slocombe
tried to just blow smoke. He knew that that was ;ot accurate
when he made that representation, as Mr. Bopp's presentation
to you said very clearly last wednesday and the documents
1 provided to the OPM today, and I also gave a copy to
Mr. Slocombe, show that they were usinq that letter
in 1982. Pure and simple: they just don't want to have to
discuss it. That was a deceptive ad, a deceptive means
of raising money. And that went out to thousands and thou-
sands, if not hundreds of thousands or millions of people,
because that's the way the prospect muiliﬁg 1; done.

On the question of the CFC advertising to people.
it is misleading when you use a third of the money domesti-
cally and there are no representations from Planned Parent-~
hood except what Mr. Slocombe said, there is nothing audited
that said any of that 35 percent that goes to their affiliates
in this country which is substantiated by documents in their

own ppplication is ever going to be going overseas.

At
an
i
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And thirdly, “iss wattleton herself contradicts
herself in letters hetween -- to Dick Leary of the ISA and

to Mr. Rowser. And while we are on deception, I think it's

important to Point out that the letter to OPM on Auqust 3lst

says that there are no ties between the CFC money and ubort}ong
hut that is absolutely belied by the letter that is in ;
Planned Parenthooq;s own file in OpM, in which Miss wattleton
said that there is indirect relationship: the money is

!
abortion-related. That relationship that allows a split ‘
hetween Planned Parenthood, its domestic affiliates and the 1
!
i
;

1PPF is still in effect, there is no change. Planned parent-:

hood is usina the money for abortions and they are lying when
they say that they are not.

T would 3just skip ower the loans funds issue. And :
finally on the public support issue, Mr. Slocombe was just
flat wrona, as we have shown in the documents we have pro-
vided to you. le doesn't want to answer that issue; he
doesn't wan* to provide you with documentation. He tried to
slide by it by saying that we are dealing with 1981 data and
let's just not touch on that, but that's a deceptive issue
and it shows that they are not goinag to come up with the fécts
that really will shcw you what's happening.

NR. DEVINE: Reverend Sparrow.
REV. SPARROW: Dr. Devine, Mr. Brooks, Mr. Levinson:

My name is Reverend Cleveland B. Sparrow, Sr., Minister to

A\
o
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Sparrow Baptist Temple, Chairman of the D.C. Moral Majority.

Mr. Chajirman, and Members of the Hearing Committee:
I am pleased to have this opportunity to appear before you to
express my profound objecti~ns to the irresponsible financial
operation of Planned Parenthood. g

I would first like to express my appreciation and
admiration on bghalf of the Sparrow Baptist Temple and
D.C., Moral Mnjo;ity ;ro life support, as well as the unborn
who cannot speak for themselves to the Nationql Eligibility
Committee and espeéially to the Director of OPM, Mr. Devine,
the wise and courageous effort to stop the wasting of Federa?
funds used to support the American holocaust which has already
victimized ahout 20 million American babies.

Your efforts are indeed outstanding when you
consider that the U.S. Supreme Court has miserably failed
to protect American babies and the organizers of speakers
of the 27 August 1983 March on Washington were unable or
unwilling to address the issue which you aré.now considering,
the purpose of Federal funds.

1 am particularly concerned about the 50 percent
Fe;eral fund requirements which Planned Parenthood has
apprently failed. I was present on Wednesday, 7 September
1983 when the representative of Planned Parenthood made his
presentation. I believe that the presentation of records,

the answers given to your questions and the information of

£

3
-

|
f
.
|
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' record given by opposing organizations will clearly support
2 a decision to abort Planned Parenthood's combined Federal

3 campaign funds.

4 It is a matter of record that Planned Parenthood

5 has taken the position that, as long as they meet the g

& technical requirements, they do not care who dislikes the !

7 purpose for which the funds will be used. They consider ?kc

o purpose for which the funds will be used as a little thiqé

9 and therefore unimportant. That reminds me of the stor*’of a

10 a girl who was asked if she was pregnant and the girl 7és-

" ponded, ."Oh, just a little bit." /

12 5o when Planned Parenthood failed to adequately

1 address the purpose of the Federal funds they have fécieved,

" they have failed to address the most important reason for

'8 the participation in the combined Federal campaign fund.

1 The information of record clearly shows that

7 Planned Parenthood is promoting a program of genocidé in

1 America and around the world. They claim that their purpose

'8 js of little iwmportance. It's like sayinq that as long as

20 the technical requirements of the German holocaust were met,

= Hitler's purpose was irrelevant, to the Jews were not

2 important. That is, so long as fhe trains ran on time,

= the soldiers were paid on time, the proper amount of gas

2 was turned on, the purpose according to Planned Parenthood

» was of little importance.

o
(R
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Further, if you will apply the same principle to
the ¥orean airline that was shot down by the Russians with
269 civilians aboard, Planned Parenthood would take the sides
with the Russians that the technical requirements were met.
This international barbaric act of taking innocent human ! l
life took place on the same day, 31 August 1983, and at the
same time that the purpose of the use of Federal funds by
Planned Parenthood to take innocent human life were being
considered by the National Eligibility Committee.

Therefore, I am unarbitrarily opposed to the positior
of Planned Parenthood that the purpose is of little impor-
tanece,

Third, expenditure of Federal funds: I believe that
the question recarding the 50 percent requirément relative
to Planned Parenthood is should the office of Personnel
Management prohibit the use of combined Federal campaign to
pay for abortions unless the life of the mothzr is in danger?
This question is identical to U.S. House of Representatives’
Rill H.R.3101.

During the discussion of that bill, Representative
Christopher H. Smith, Republican of New Jersey, said the
issue today is simply whether or not the taxpayer will
continue to fund Federal employee abortions. At issue today
also, Mr. Chairman, is whether or not we will bring the

Federal Employee Health Benefit Plan in line with other

-1
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|
abortion restrictions in force today, most notably the Hyde ‘
Medicaid amendment.

That in before us today, Mr. Devine, whether OPM ‘
will bring the CFC in line with other abortion restrictions |
in force today. I am uniquely aware of the Planped parent<
hood's bringing of matters such as their $3.8 million
campaian opposing the Human Rights® amcendments. However, I
remind you that we have been successful in opposing such

evils in the past. More than 280 Conqressmen .supported the

effort to drfeat the Sexual perversion B8ill, D.C. 4-69. This

was over the objection of The washington Post, the D.C.

Mayor. the D.C. Conqressman, the D.C. City Council and more

than 60 aroups like Planned parenthood. We stand firmly
with you on the matter alonq with other qroups that have
appeared before you, the 226 Congresﬁhen who voted for H.R.
3191, the unborn who cannot speak for hemselves, and the
president of the United States, president Ronald Readan who
has been standing firm in this area for a long time.

and finally, number four, rlanned Parenthood
affiliates: on 7 september 1983 I heard the representative
of Planned Parenthood give an inadequate explanation of
their accounting procedures relative to local affiliates.
And I would just add here that I am also a computer systems
analyst and the kind of information that Planned parenthood

has presented is very easily -~ it could be said that they are
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Loyt pan,
Upon a request to D00 Conaresanan Pauntroy, con
ducted a review o! abortion coats in Washinqgton, D.C, 1t
was determined that the D, C. Governrent spent gver SU ‘

mitlion tn promote abertions, not less than 518,000 on alterna-

tive programa,  While we know that approximately $100,000
wevre spent far a conds party sponsored by Planpned Parenthoo

this report does not show that expenditure,

The expenditure is not identified in the Conqressman

reprnrt which s attached as Exhibit 1 tor your information,

Ay Leptember the 7th, 1983 the President of Planned parent-

hood stated that there was an operatina budget of $12 million

in Federal funds, She stated this on WRC Radio in Washinaton,

but in less than five minutes she said that the operating

budget was $50 miliion of Federal funds,

a,

In each state -- if each state in the United States

is provided -- is proviiding from $1 to 55 million per year
to operate this genocide proaram,like the D.C. Government,
the budget goes up to 5150 million which has been really
addressed here today. This is without consideraticn of the
contributions from 100 foreian countries in the Planned
Parenthood international operation of genocide.

How if vou have an ~- you have an obliaation to

*.. cmncerned to abort the Planned Parenthood irresponsible
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financial fenartintg b the fombined Federasl ca~rafnn's fande
tr 4w ouriaeliecalle chan mach Danlsoare given to such orsrantiza-

tisnn to promnte the American holocaust while thousands of
people are hungry anl stana {n iiies Lours to receive cheese
and butter made available by the Reagan Administration. A’
baby died of starvation across the street from the Redskins
faoothall stadium where one player alone received an estimated
$1 million in salary.

The Almichty God has said in his holy word that
Thou shalt not kill. The violations of God's commandment
{s sin. The“wanes of sin {g death. Wwomen do not have the
fipal wnrd on the matters concerninag the hody. God said in
his holy word, First corinthisns 3{16 and 17}, "Know ye not
that your body is the temple of God and that the spirit of
God dwelleth in you? If any man defile the temple of God,
him shall God destroy: for the temple of God is hol; which
temple ye are”.

Thank you.

pR. DEVINE: Thank you.

Mr. Slocombe.

MR. SLOCOMBE: Let me start by repeating that the
{ssue in this proceedina -- that this proceeding is, I heliev
éot an effort to find answers to questions, but to find some
question which will provide some basis for excluding Planned

Parenthood,

[REAED
LUK

LA,

e,
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I think the answers wiich we have glven made <lnar

that vthere e ne o asringg rnecinicosl guentinn ahout cuor 7

ficatinn, 1 want to beqgin by recurring to sore matters whach
were rafsed at the previous hearing because Planned arenthoos?
has been accused of beinag unwilling to answer questions, ’

In the confvrence which you directed he held on
Friday, September 2nd, with Mr, Morris and with Mr, Lewvinson,
ft was clearly agreed that the administrative hearing would
be strictly limited to nine npecific questions, f{dentified
by them, Those are not our questions; they are the questions
in exactly the form cleared by them as the subject matter
of the hearting, And they aqreed at that time that those nine
questions wermr the full set of technical matters of concern
to you and presumably referred to in your letter of the
previous day.

Despite that understanding, new questions were
raised on last wednesday cn entirely unrelated subjects, and
indeed riore have been raised today.

with respect to the questi~n= raised on Wednesday,

and without waiving our objections to this procedure, but

to make clear that far from wishing to avoid answering
questions, we will answer any question where we have reasonable
notice of the question so that we can find the answer, ! have !

the following answers to submit to matters which were raised

last Wednesday.

263
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crrerory the

W mre reflenterd

Vi fapetn o anst eney renort, tn that rhe o

are 1l lacated among the functinnal Aiviwions of DPPFA haded
on the time apznt .0 the peoaplir {nvolve? and the subiect
matter and the Aork of those divisions. The largest asmount

{s allocate! to the catenory of Sersice to the Fiel? of

Family Planning.

aquestion was an isuue rajsed: fhy what
Ancvanta o are the affiliates’ payments to PPFA reduced hased
on ¥ receipts in the affiliates’ area? The answer iz that
about 24,000 1§ the amount by which the so-called fair-share
pavments were ro-tuced 1n 1982, That's not 35 percent of the
total asx was suqaqested in the hearina on Wednesday.

and similar allowances are made for other instances
{n which the national oraanizatior, PPFA, raises funds in
the'nffilintes‘ area, This 1S not on an exclusive arranae-
ment with respect to the CFC.

ned Parenthond Federation of

Third: Dren

America attempt to conceal that the Federation supports the

affiliates? The real issue in this proceeding and, of course,

the real issue ahont Planned parenthood is not the intricacies
0f scenuntinag with which these hear inas have nominally been
concerned; it's Planned Parenthood ‘s position on reproductive

rights and specifically on the issue of abortion. Planned
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Parentnoodta financial staterment evilicitly shows that

gosbose yre Al Ame ARt G Are noeent e, 000 T the Affilintes,

Parentrood

RULE LSRN ERVLE
Attempt Lo oconceal the aftiliates, {n apme inatances provide
abortion services or abortion counselins? It ia sirply .
ludicrous ¢o contend that Planned Parenthood has ever con-
cenled the fact that abortion services are provided at some
Anf thee attiltlate clinfes, about 20 percent, and the connaeling
whiah takes place at all the affiliate clinics, or sub-
atanttally all of them, includes ceounseling on the availa-
bility of abortiens. It is equally ludicrous to contend
that ilanne i "arenthood, both PPFA, the applicant orqanizationr
ant the a{fllxntvﬁ.‘ﬁavo ever astempted to conceal the fact
that they support the proposition that, while as they
waddled and said from this platform, no one is in favor of
atortions; no one regards abortions as a gon-l answer or the
right way to do family planning. But the Planned Parenthood
supports the proposition affirmed by the United States Supreme
Court and supported by the majority of the American people,
that a woman should have the right to a safe abortion if that
is her choice. ‘

Planned Parenthood affiliates are, of coursec. '
suhject to a variety of limitations on the use of Title X
and other funds and cartain similar restrictions alsc apply

to PP¥A's overseas programs. It has been exhaustively

&7
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demonstrated in repeated audits by a variety of government

Rgencies that Loch PPEA ant the affiliaces comply with those

rules insofar as they are o Jv i3, however,

entirely legal and proper to une private funds and other
funds not suhject to the aspecial restriction on ahortion °
services -- to the special restrictions for abortion services
and counselina and neither PPFA nor its affiliates have ever
attempted to conceal the facts in this connection.

Fifth: 1Is it proper for PPFA to be listed in the
Crcoupder tts trademard Planned parenthood world Population?
Tne answer is certainly yes. The trademark Planned Parenthood
Wor i population is used for a wariety of Planned Parenthood
fund-raisina for overweas efforts. 1t is used for the C¥C

because it has acquired a familiarity and recoqnition in

the <FC campaiqan,
The use of trademarks or common names {n the CFC

is not limited to Planned Parenthood wWorld Population. In
]

at least two instances, Care and project tope are organizationsg
that participate in the CFC under commonly-recoqqized names,
which are not the corporate names of the entities involved,
which are respectively the Cooperative for American Relief
everywhere and the people to People Health Foundation.

and finally, with respect to last wWednesday's
questions before I turn to today's: Are the funds recelved

in response to the fund~raisina letter enclosed with your

26b -
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September 1st notice properly inéludcd as public support?
The jssue for purposes nf determining the adequacy of that
refort 45 not whether vhe Cunte ghown ans recefived Ly the
pub iio were tax de byt ihle e the donnrg, although we believe
4 .

it is the case that they were, but whether the funds were
recefved from the publac,

with respect to this issue of this fund-raising
letter, in late 1981 qgueations were raised about the letter
on two arounds: one, that it could be read as restrictina
contributions and response to it to certain lobbying purposes:
and second, that the I85 position is that contributions so
restricted would not he tax decductible.

PPFA dons not an:d did not agree that funds received

in response to the letter were in fact restricted to lobbhying.

in fact, all the funds that were received in response to the
letter were put into the general funds of PPFA and w~ere not
treated as restricted, alt' it is PPFA's practice, of
course, where restrictions are put on grants to follow those
restrictions., Nor does PPFA agree, as a matter of law, that
even if the funds had been restricted to lobbying, they
would be non-deductible, since lobbying of the kind in
question is entirely permissible for tax-exempt charities
that have made an election under Section 501 (h) of the
Internal Revenue Code.

However, to avoid any question in the future,



e

20 .

21
22
23
24

2s J]

O

ERIC

Aruitoxt provided by Eic:

264

67

Planned bParenthood promptly took steps to ensure that its

direct ma!. materials made explicit that contributions

received in reaponse to them wepe oot restricted hut were

avmilable faroall parposes of FEELL

.

nnt since FeLiruaary 1982 the form of letter attached

ta the September 1st letter has not been used., Great issue

has been made of this. There ‘o question of deception.

There ia no question of -- there i5 also no question that

the amount is siauificant, The amount recefved in response

to that letter of 1982 which was not, as far as we are

concernel, restricted and non-tax deductible was approximately

s9p,669. This amount clearly is not material in the context

of PPFA's 1947 direct unrestricted public contributions of

alrost %9 million, §8,750,000 some.
In any event, the issue with respect to the CFC
is whether the funds shown are in fact received from the 1
public not whether they are tax~deductible and no question j
i

has been raised nor could it be that the funds were SO

recei-
Now 1 want to turn briefly to some of the issues

that were raised this afternoon. Excuse me a moment,

we heard a good de) from Mr, O'Reilly about a
qood many subjects but 1 think, {f one listened carefully
to his statement, as I tried to do, that he acknowledges

that Planned Parenthood provided the information which is
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required and which is required by the accounting profession.
/

He has problems with how the accounting profession and the
united States Government define varicus thinga, but in any
event 1t in cleay that Planned Parenthonosl has followed the,
reqquirement and the requlations. We have not followed
requirements that might otherwise be imposed, hut we will
be happy to follow any requirements which are imposed
generally on participants in the orqapization,

l.et me make clear that Planned Parenthood at each
level ta audite’, It 18 audited in accordance with generally
accepted accounting principles at the national level; it
ts andited in accordance with those same principles as jdged
I:y independent accountants in the case of each local affi-
liate,

In addition, Planned Parenthood is audited
repeatedly by government organizations, stimulated to do

50 because of political controversiality of what Planned

Parenthood stands for.

The entity applying to the campaign, as I shall
once acain say in a few moments in more detail, is PPFA,
Planned Parenthood Federation of America. And thag organiza-
tion has been audited and an audited statement for it has
been submitted to you. And I will turn in a moment to the
allegations that there is some irregularity in that material.

With respect to in-kind contributions, Mr. O'Reilly




20

21

22

23

24

25

ERIC

Aruitoxt provided by Eic:

266

69

ran through his experience at OEQ in the mid-1960s about

OEO grantees. The issue is not how N0 {n the 1960s should
or sheould not have accounte?! for losal matching contributions,
The igsue {n whether or not Planned Parentheod {n including
in-xind contritutions in the affiliate data was followina
generally accepted accountind principles and the standards.

We have submitted an affidavit that it would be
improper to exclude those ir-kind items and, indeed. the
requlations exnlicitly provide for the inclusi n of govern-
ment in-kind items and it is reasonable to assume that the
requlations adopt the rule of the standards that in-kind
itemw are to he included, .

As 1 said &A my intervention, there is no question
here of valuing voluntary services. The in-kind materials
which are reported are either space used for program purposes
or supplies and equipment used in carrying out those program
purposes.

Finally, a qreat deal was made of the‘proposition
that some other organizations don't show any in-kind
contributions. I assume the reason they don't show any

in-kind contributions is that they don't have any or that

.their accountants conclude that, if they have them, they

are unlike those of Planned Parenthood, not of the charactew
which is required to be reported.

Then Mr. O'Reilly presented us with his

BT
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recomputations which have only one coherent theme through
them, which is that you must either add or subtract enough
money from some source On some hasis to get one number above
50 percent antd the other numher shove 20 ~=rcent.

1 don't propose to take your time to go throtugh

a line-by-line analysis, but suffice it to say that $13 million

very nearly, $12,690,000 is added on to theae computations
even though it was not paid to or through PPFA but was a
United States government grant to the International Planned
Parenthnod Federation, which ia an entirely separate foreign
entity.

- 1t is an example of the way in which these -- this
approach produces distorted results that, for example, in
his computation, which presumablv rests on his entity theory,
that for reasons which are not entirely clear, but his
theory seems to be that IPPF is a part of PPFA. He puts the
U.S. government payments to IPPF in with PPFA's figures but
he doesn't put everybody else’'s payments to IPPF in with
the totals.

In any case, he manages to get numbers which are
only by the slightest margin over .the relevant levels.

Now I want to turn -- finally, there is the issue
of the state funds, Mr. 0'Reilly's poaition seems to be

that, if the Unitec States government makes a grant to a

state even in something like Title XX, which.is a broad block

26-741 O - 83 - 18 U
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grant program, that ought to be treated as Federal funds
for purposes of these computations. That is not the way
they are required to be treated in accountina practice; it
is not an accurate description of how the programs work

because the dlspesition of those funds, indees the very

purpose of the block grant programs, is that the.r dig: ~-tion

should he at the control of the state governments,

And ir. any event, it is not a requirement which
{s embodied in the requlations as they now stand. °

¥Finally, there is the question of the other
orqanications' documentation, Obviously, the opponents have
been given a free run of all the other oraanizations' applica-
tions. We have not attempted to exarine every other orqaniza-
tion's application, But even the --

pR. DEVINE: For the record, that has been
available to any member of the public. )

MR. SLOCOMBE: ‘All right. We had to get them by
a discovery request last year, but I'm glad to know that they
are available to ahy member of the public and we may have
occasion to use that right.

Let's look -- our position basically is that a
desperate effort is being made to go through and find some
omission, some technical error by Planned parenthood on the

basis of which a decision can be made, which is really made

because of obposition t¢ Planned Parenthood's programs, but
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which can be clothed as a technical violation.

7 don't for the moment question that, unless you
can find a technical violation, you wor t exclude it. 1

3

thinkx ynu have resched -+ {f [ may say you reached very
properly and you were very correct in making clear the
decision last yvear that, despite your objections to Planned
Parenthood's programs, it met the requirements; it met the
technical requirements and should be admitted. Because
of the court order, you are obligated to perform exactly the
same analysis this year. And I believe that, on the basis
of all the information that has heen prescated, you cannot
roarh any other conclusion than that Planned Parernthood is
still gualitied,

lLet's turn to these four other organizations. FirstI
of all, as is ohﬁious from reacding the . ull page rather than
a single part of a sentence,eventually under Your pressure
the whole sentence, we didn't say that the Diabetes Assocla-
tion, the Leukemia Society, the Lung Association and United
Way are identiral to Planned parenthood in respect of in-kind
contributions. We said they were identical to Planned
Parenthood in respect of being a national crganization with
a wariety of local affiliates.

I assume that the reason that these other organiza-

tions don't report in-kind contributions is that t+hey don't

.
have any, which aé least -in many of the instances is plausible
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because they are not direct service providing organizations.
They support research and the like. But I assume the reason
they don’t report them is they don’'t have thenm.

But 1 also find interesting that, although the
requlations are extremely clear in requiring that affillaté
organizations bLe included, United way of America has sub-
mitted a source of funds and cost report, which at least if
thia is all of it and there isn't a second baqe =-- and there ;
may be a second page -- doesn't include the affiliates, Now
1 know what would have happened if Planned Parenthood had

not included the affiliates. Now perhaps it's on the second

paqe or in a different document for the united wWay.

“nly the Diabetes Association explicitly states
that the affiliates are included. I assum= they are included
for the other two, but it's impossible to tell from the
excerpts that we have been given.

A qreat deal was made of the particular form in
which these audit letters are submitted. I want to call your

attention to the fact that the letter for the American

of funds and cost report explicitly includes affiliates,.is
ve,y carefully limited to the National Headquarters Organiza-
tion. It is in that respect in exactly the same place as
Planned Parenthood.

The notes to financial statement which are attached

274
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- lacal United w~ys, #£ill lews &o nl) “ne indjvidual local

% particinant or

says, "The Association has affiliated organizstions active

in furtharing the Associaticn in local areas and rTeglons.
That is also true Of Planne’ barepthood. These financial
statements are for the National Meadquarters anly.

Now the Leuremia Assocliation - ' 1 Leukemia
Society seems to follow a different practi.e. I suppose that :
if you wish to make it a requirement that all the organiza-
tions that participate in the CFC det a le.ter lire ¥Trrst
and whinney has provided to the Leukemia lociety, which i
doecn't by the way suy that they have all neen audited -- a3
Mr, M'Reilly pointed out. there are middte grounds, If you
waAnt to ask us to comply with the middle ground, we will
comply with the middle ground., We woul ' have no obiection
to doina so as long asvthac were requirc i of other organiza~
tions but it's simply not reguired.

~he American Lung /.ssoci~tion, all wc¢ have is the
ohe-page form certification, and it isr't clear whethe. thet
applies to local organizations o©r nct.

The United Way's docuitentrtion clearly applies only

to tnited Way of Amarica and not ofviousliy to all of zhe '

{za~ions in United Way, And I don’% suges
zzzions niiea Way. i

that it should, b:: T do sugaest that, unless such a rrouire-

!

!

!
i

ment is going to b2 :—posed on these other organ.zativns ~- l
and I believe trere zre others that are organized on this ‘
{

i

'
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Finally, © want &0 addraess wnye dinsefar as this
Nearina has had any theme at o all has been its there ant i3

ig the eatity anplying o PPFRA? o

the first queastion:

avoiding the answer to that

we were accused on Wednesday

juestion. T hawe since had an opportunity to exanine the
transerint an! {e 45 clear that we answered it on Wednesday,
byt ! will answer it again.

The entity applying is the Planned Parenthend
Federation ot America, 'nc, That is the same orczanization

that has applied and heen admitted for Zae past fourteen Years,

In a;pivint an the ational Headouarters, it 1s followiua the

practice of a wvarietw of other participants in the T8 and

wn teliove the sare standaris and the sare elfors to lietar-

mine whether or not there miaht L some better standard,
whether or not there :s as vou examine their information

some possit le guesti~n that comes to rind, That's what is
Leint done to Planned farenthood; it is not beina done to
these other crasanizations.

aye PPFA ments all of the techrical standards. It !

meets the 20 percent test. There is no in-kind contributions:

tor PrFEA. 1t meets the 25; it dopes not meot tie 50 percent ;

test but the tests are altern--ive. It meets the 25 percent

an ! iaink has not been questioned. Its financial

B o
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4 mant ad all af the nther auntitrnel araganization<
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s it is whi i Peothe ddat ool Introrras
& + tion DBareas ant the Hettv} Businegs Rureau's Alulanry
' founcil on Fund Fairsine as meetine their standarde for
s fnrwerries and Yy o other s othn - faroinee w
3 manesty in fund-raising material.
v The CFC funds which wers recelve? ac
v Sy the averaean ot TA, wer have er-taine?
e art,
t o there 1soa claim that thore is sore cond
e The ~afin ba s tor that claim of confudion see-s to he
vh that tlanne ' barenthoond has local affiliztes.  The informa-
e tinn about toe losal affiliates is reguire® bty t' reaula-
v tions an® indee? it 1e explicitly contemplatel an- '
i) I the remulations that - 0f the orcas atians will
9 . te cuote "nmatinnal in scooe with a national oraanirmation
i “at providea services in localities through T--:l avfi-
St 1iatest. feoction 950.3%91 of tHe regulaticns.  There
22 .
. 1 s nething unusual; there is nothing confusing generating
Y shout there beine affiliates,
N

Mow last year OFM claimed that Plannad Parenthood

. should e Sudae ! as a dcmestic organization and 1t is true




' that 1¢ it is iuige: as 2 domestic oraanization, the actaivitier
- nt ehe aftilzaves are B W is the case
3 Wwith tha other aroups whi=d have 5 national headquarters
¢ and lrooal charters, $F e ccoentaon 2o What entity s
s e npUa
. oapplying,  the PRYVAL
& rpid is a proaram of PPF which is dncluled in
? - .
che fo0i5 reports. IR an entirely separate foreian
8 . . . .
wviration,  We have, 1 fact, aiven You, althmith we
¥ don't heliewe LT 18 rmiulrel all we wGall Le s, iged ot
1 : : e
’ fn tact you have required taat the other IGAs submit detailed
1y :
f1nancial reports cn 2l! of their crantees -- we hauve pro-
L
rteddt o witn o a reprort from 1epy. It 1§ not a part of
1
rea and there 1000 reasonable hacis fay gontendine that
e
it is.
1y . :
‘i shnrt, we meet al  the technicol standards,
16 . .
wWe hauve heard this afternnon waxsseg 7 sreculation about
ik ) . . .
what snuouid he recuire? a avise of Planne! Parent-
'8 . .
hoo U's programa, and we faave “eavd an effort te find sore
19 .
excuse to neer Tlannerd raranthrod out.
20 : s s
i 1 howot that wou will ot succumb to that effnrt
21 .
#to make you desneratel  Tind 2 SpuUrious cecknionl around.
22
The same rules should apply to everyonre and the same rules ’
23 . X . !
" should “ie consistertly applied. The seme tech: "l standards
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as are in efiest 2las yesr were in effect last year and in
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2 virraally every one 0f these suesticas !be
A T oratsed equally with respect to applicants or participants,
i 1 charities you have already approved in one respect or anather
s tha cFc, We are fsced instead of a hearing limited
s to nine precisely defined questions, an ever-widenina range
K i: of charqes, rostly based ultimately on objections to Planne!
8 ; Parenthond's proagrams.
$ e nave responded o exch of thnse téchnical
1A% Quearians,. The issue here is whether Planned parenthood
" + will he admitte? despite the ohjections that you and other
i
12 é‘ penple have in the srazrest sincerity to the content of its
'3 i views and its advncarv of them. But in basing Planned
14 i‘ parenthood's ability to participate in the campaian on your
's | view or anvbody else's view of its programs Or of ite
16 ? advocacy is not only wrona but explicitly prohibited Ly the
7 1 court nriler of July 26th,
!
8 ié And finally, I want to appeal to 7y AT A prompt
'9 decision, Delay is already risking a de facto ex:lusion,
20 i we understand that your decisions on the appeals by other
. i - . . e
2t i organizations ard other final refinements cf the list of
2z Q participant eru-aizations -- your decisinns have heen made
i
L i and shat - anpouncewent of those decisions will be trans-
|
o : mit:ed to the field irminently, whether this afterncon or
- |
25 g ~ Monday. 1 don't know.
}
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We Know that local fecisions are being male in the
lo=al cormupities. we 'olieve wi: are entitled as a matzer
of law and of justice to a favorable ruling admitting us
and &Jdmittin: us ya an [On,  In an-s event, we urgently
request : r: .t recision so that i'lanned Parenthood can
do what ' wishes to .o, that is to participate freely in
the campaian © that Federal employeos can, if they wish,
rmake contributiong‘to it, but that i: any event we d0 not
~ace the situarion in which a delay in decision is the
enupralent to denial

! would be glad to address questions, but that
coyr, ades my staterent,

DRLDEY

sy, T have nn further questions,
Thank vou,

This hearing is srned,

{vhereupon, at 3: p.r., the hearing was

atl-ourne !}

[
fMoLN,
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I ;o ornows wbere Do lhirector Dewine!

5t inopeqard s the wind of practices tnat
P.anned vateninood does.  You promete abor -
Lions; : ‘s desesticle, [ srnink in
a < nave nothirn: w0 do with a
c t

tnleed, wnp controwerzial natore of shic orgenizntion and the

cpposition of pro-life a@pourn atpear to e elither the

Ly delayaint oa e ciioen, i3 nararoutt cunsidera n

tefendant’s fatlure to resclve - wrer, despite ample
: sariny owoode ose, and cre erocion of
a Teccien o onetafy lovaL catpalgne :
tne evers cnan the applioation s eventually accepted, amountt to

3 derial of Planned Patentnood's oppcrtunity to parsicipate in

s+ limitarion 2f the Cours's Crder in this

N F Aot ol liviius to tne sensitive and siouwere
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT
WASHINGT 30, D C. 20413

e of tha Corector

Septesher 14, 1983

Moo b ettt

Presidert

Planmat Parenthoos fosderat ton
of Armerica, Inc.

R8N0 Seventh Avere

Hew Yory, New fory 'o0ia

Pear M., wWattieton:

panting before se is the ratter of the application of Planned
ot han doorle Population tor naties s eligibility to participate in
e dast Soebined Foederal Canpaign (0C). A vol mipeus record,
toe Loty the transeript of a hearing held betoie e 10 sessions spread
over thres separate days, has been compiled.  Censtrar oo time, made
a1l the care severe by an order of the United Stotes Digtrrct Court for
the District of Columhie eftectively requiring pe to decide this matter
by 2:00 pure today, have made it aepossible for e to set out a full
statement ard discussion of all the relevant issues and bases for
decision. Ihis canduct of the applicant--first in pressiag for delay
in my decisional rocess so as to permit its developrent of & fuller
rocord, then in cemandiiyg my decision on an unreasonably short
tirotable--has not been helpful. This letter, then, embodies less than
the fullest and ripest treatment of the issues that 1 would have
preferred, However, to preserve the integrity of the administrative
procass, and to show U@t the Precutive Branch is coynizant of its duty
to act, this letter shell stand as the decision of the Director of the
Hnited States Office of Personnel Managepent (OPM) on the pending
application.

Poo 1S AMY PECISION 00 FACLUDE PLANNED PARENTHOOR BIASED?

nas besn arguet, hased ups o the Director's personal views regarding
tme abortion practices suppor®ed by Planned parenthood, that this hias
Sshoutd nol @llow hiwe to deny application by that orysnization into the
1983 CHE, espocially since Planned Parenthood has been in the CFC for
over a decode, The matter of the past practice is not relevant here,
for earlier eligibility criteria were vague, and codified neith=r in
regulations nor in official rmemoranda before this Adninistration
reforred the CFC by making criteria rational and - .ailable to ali
1nter et parties. In addition, the decisions to admit PYanned

Pares “to the CFC in the past two years were mede in bosh instances
with « Lit reservations from OPM to issues similar to those raised
here. stions were raised of a serious enough nature during last

year's sumittarce process for the Mational Eligibility Committee to
demand en audit, which was announcad by the Director when eligibility
was qranted,  Furthermore, with due notice to all parties, the
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The fact ot the roctar to that questions concrning the oligibility of
Planped Parepthocd have beer tatsed at edch ot the meetings tor the
past swveral wears, Ihio the only application which was
Linsticned hy the punlic wan the one by planned Varenthond, Any
dacicinnomakor won'd be forced tn pay particular attention to Planned
frarartt, ad aiver the public questions which have been raised reqgarding
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thia year's apirbicalton since 1t corcorrsd ¢ 1991 direct mail
tundraising letter (lg. at 35). Yet, ot «es ciateed in testimony, and
tnes not contradicted 1n cross-pxamingtion cr araunent by Planned
Parenthoad's attornay, that the practice actuaily was not ended until
sometlne furing 1982 {1d. at 99), Planred Parenthood's lack of candor
on this matter is important, since these funds were counted under
“public support,” a category essential for evaluating eligibility for
participation in the Campaiyn. Planned Parenthood has said that it has
now taken the steps ta see thet this will not heppen fa the future; but
their lack of candar reqarding whither these

dclivitioy were practiced in 1947, the year relsvent for the
application, is trophling,

Plannad Parenthood, through its attorney, claimed that “we didn't
receive funis which were not tax dedectible," (id, at 34). Upon cross-
eramination, this was elaborated upon regarding the Human Life
Amemdment solicitation and the Internal Pevenue Service opinion that it
was not tax deductible by adding: "It is, ot course, the fact that
revenue rylings do not state the law, they state the pasition of the
Internal Revenue Service,” (ld. at 35). Although Picnned Parenthood
claimed that a “substantial Teqal argument™ co:ld be rmade for their
legal position, the fact is that the Inteinal levciue Service opinion
st ho relied upon by other public officiafls until proper-logal
procedings void that opinion, The IRS dacisien is “the law® antil
ctherwise decidod, At a minimum, the absolute statement made by
Plenned Parenthood, on several occasions, that they did not receive
tueds which were not tex-deductibls wias less taen forthright, Acain,
this becomes mritical Since questions regarding tex deductibility are
irportent o deciing the nature of crigenizaticns eligible for the CFC,
in determining “p bhw support™ under the regquiations, and when
deciding whether these fueds shoyld beoaedregated, as required by audit
standards, since they were not su restricted by Planned Parenthood

(id. at 38).

Planped Parenthood has alsc been less then fortheaming regarding
procisely what it does regerding abertion. The question here is not
whether one ayries with the practice of abortion, but the claims an
orusnization holds out to the public in representing what it does, It
15 3 reguirement of the regulations that an prganization's programs are
cloarly ddentified end explained. An Augist 7, 1980 memorandum {only
made putlic during the present eliqibility process) from Faye
wattloton, Frisident of Planned Parenthend, to Richard J. Leary of the
Internationsi Services Adgencies read, in vart, that: "It nay be assumned
that some of tna ISA/CFC funds raised by PP-Wp (Planned
barenthood-world Population) indirectly support abortion-related
activities overceas;” and further thst, "This it nay be assunmed that
some of TSA/CFC funds raised by Pi-WP ingirectly support
ghortion-related activities in the Urited States,” (see att. #1).  Yet,
on April 1i, 1981 Mg, Wattleton wrate 0P that "It mgy interest you to
Lnow that no PP-Kbk funss from any source are currently being used to
provide atortion services in our intcrmational program" (see att. #2).
But on Novembar 10, 1981, Ms, Wattleton wrote the Comptroller General
of the United States that: “ko Planned Perenthood affiliale or clinic
praomotes abortion with ar without sublic funds. The thirty-seven
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Planaed Parerthom! attiliate, that provice shortions o sq with privete
revenues and with state public funds 1o the thirteen states that ollos
reirbursaments for abortions for indigert women.” {see gti. £3).

tach of these three cases raises important guestions reqgarding whether
Planned Parenthood holds itself out to the public in a truthful
manner. Whether or not thess different statements may be reconciled in
some subtle and as yet undisclosed manner, these statements are less
than forthcoming, create public doubt us to what services are provided
by Planned Parenthood, counts tax deductible contribations as “public
support.® and raise seriogs gues.ions reqardin whether Planned
Parenthood meels the requlatory rule that a participating agency
“ensures that its publicity and prosoticnal activitiss gre based upon
its actual programs and operaticns, are t-uthful and nondeceptive, and
include all material facts," {5 C.F.R. §950,205(a}(5)}.

Y. WHO IS APPLYING T THME COMRINED FEDERAL CAMPAIGN?

After several gquestions posed  to Planned Parenthood 1n writing, and
several questions asked duriny the hearing, we still do not know
precisely what entity is appiying for adnission to the CFC.  In answer
to the specific question, OPH was invorned that "Planned Parenthood
Foderation of foerica, Inc. wnder its trademarh Planned Parenthord-
World bopulation is the organization which has participated in the CFC
each year since 1968." (answer to question 1, 9/7/23 tr..p. 7, tr.,p.
23, etc.). Thus, Planagd Parenthood says wnho has participated, but not
who 16 applying for admission this year.  Planned Parenthoud claims it
is nut "entirely clear, whether Planned Pareathood Federation of
America of Planned Parentheod Federation of Anerica and its affiliates
should be the organization admitted to t7oe Canpaign under the
requlations (1a. at 7).

Planned Parenthood holds that it submits ¢ combined statement because
OPM's regulations require a coasclidated report. It ergues further
that its defirition of "affiliates™ should not count state affiliates,
since they are not charitable organizations under 26 U.5.C. §501(c)(3)}
(9/7/83 tr., p. 67). Likewise, they arque that another organization
using the Planned Parenthood tradamark, Internatiocnal Planned
parentheoad Federeticn, should not be included under the consolidated
organiration. Planred Parenthood claims, however, that an organization
not using the planne:d Parenthood trademark should be included, under
"affiliates,” the Alan Guttmacher [nstitute. A “division," the Family
Planming International Assistance program, shouid also he included
(1d. at #1-2, 68).

Rosides the confusing 4rray of Plarned Parenthood "affiliates,® we have
the disturbing ratter t' -t the planned Parenthood tradenark, "Planned
Parenthocd-World Population," cannot te identitied by Planned
parenthoyd in terms of its scope of activity (fd. at 39}, although the
Standards for Accounting end Financial feporting for Voluntary
Health and WalTare Organizations (Standards”) require that the scope
Of programs be specifiad, Even given that 'Planned Parenthood
Federation of America, Inc., under its trademark Planned Parenthood
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doeld Pupaigtion, 1y tee raieizatinn which has participated in the CFC
each year since 1601, M, ot 1), wianecd Pareathood admits that. the
PPoWt trademars “is certately net wsed inoaly the activities of Planped
parenthond Federatice of fmerica, but it is used in some” (jd. at 35).
whets pressed further on the scope of Pit/WP aclivities, the “attorney
representing Planned Parerthond sayd thet, "1 have answered the
question” {Id. at 22). Hn torther dnfarmilion was submitted by letter
after the hearing, althounn ather jaforcation has been submitted by
counsel,

The waqmness reaardieg @ which entity of Planaed Parenthocd is seeking
edmissioen to th i, further confoundst by the facht that
Flanred DParorthand ¢laing bath that its affiliates are "largely
autoromous™ {fd. at §) and that they also meet the requirements of the
CFC requlatinng that they be under “close supervision™ of the parent
nrganizatyen ({d. at &7).

Atter extaustive study, | find the record does not disclose which
entity is requesting adeission to the (FC. The best presumption is
that Planned Parenthocd reguests adnission for Planned Perenthood
Federaiion of Arerica, Inc., the national nrganization, and its
non-State, lozal affiliaetes, including the Alan Guttmacher Institute
wotd the Fanrdy Planning Irternational Assistance program, but not the
ntote Ylanned Pareathpod effiliates or International Planned Parenthood
Frgpration. And, wWiicheyer entity is claimed for admission, apparently
g Vit b admitted, net as Planned Parenthwood Federation of Arerica
tut w, P annedt Parentbood-Harld Popalation,

Y. BDES PPARDED PARERTHOON MELT IHE 50720 REQUIREMENT?

Cleerly, the apswer to woether Plarned Parenthnod received at least 50
percont suppuri “ros non-Federal Goyerncent funds, or received at least
20 percent of its funding from the public (5 C.F.1. §950.405(a)(2)),
depends upon which zntity is beiny evaluated.

1t International Planned Barentnoud Federation is included as part of
the consnlidated entity which requests edmission to the CFC, it is
questionable whether the 50720 criterion is met, Since the amount of
non-tax ceductible funds <nvalved is in dispute, it is not possible to
nncw whether Planned Perenthood Federation of America, Inc. would meet
the 20 percent “pudlic funding" requirenent and, when coupled with the
fact that the naticnal ¢ffice, Planned Parenthood Federation of
America, Inc..does not meet the 50 percent requirement on the face of
it own submissicn, (att. #5) it is not clear whether this entity
mapts the 50720 criterion. 1f one includes the State organizations
within the entity, "Planned Parenthood” does not qualify, because the
regqulations require that any entity adnitted to the Campaign be a
charity as defined under 26 U.S.C. 501{c}{3). Again, if one includes
only the tamily Planning International Assistance program, a primary
recipient of funds and the oniy overseas recipient of funds which is
tax deductible, as the entity for admission to the Campaign, the 50/20
recuirerent clearly is not met (att. #6). In short, since the scope of
Planned Parenthood-Wor(d Population cannot be identified, it cannot be
evaluated agaipst the 5C/20 criterion.
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The oly wiy in whto b 3t 14 ardusbly the case that "#lanned Farenthood”
reets the 59720 percent regquirerest i9 te tecluce precisely the
"affiliates rost siressed hy Plarned Parenthood as appropriate
affiliates falthougn mot clearly so stated) -- Plannec Parenthoord
Saderaticn of fmerica, Inc., the #lan Gutinacher institute, and the
aun-State, tocal affiliates of Planped Parenthvod Feduration of
fmerica, Inc. In this constructed entity, the local affiliates
dominate as tne predominant part ef the ergenization, with total public
support and reveaue reported at only $24 millien for the national
neadquarters, but $166 million for the “affiliates.” {atr. #5).

2
O
.
L
.

VI1. POIS THE PPEAHAM-STATL, LOGAL AFELLIATE "PLANNED PARENTHOOD®
ENTITY MOET THE REQUIFEMENTS FOR ENTHY JNTO THE CFCT

#11 of the financial and fiduciary requirements for entry_into the CFC
fundamentally resl upon the Standards used for charitable organizations
to meet essential auditing criteria 15 C.F.R. §950.405 (a)(3)).
Fidelity to these Standards, in turn, is reliad upon by the Office of
Fersonnel Management tRFGugh certification by the applicant agency.

DPH agrees with the Planned Parentheood counsel that technical questiens
regarding precise language and proper signatures should not be the
determining factor. It is without question that naither the national
nur Yocal attiliate data submitted hy Planned Farenthood are certified
in accerdance with the precise form set by the regulations. The issue
here, however, 15 whether the substance of the Standards required to be
met ty an eligible charity in the CFC s followed by the local
affii1ates considered as the entity most favorable to Planned
Parenthood's application Yur eligibility to the CFC.

When asied under questicning whether 0 fact these affiliates were not
audited under thy Standards, Lhis was teice denied in testimony by
counsel for the PYanned Parenthood (9/7/83 tr.,p. 24). Upon being
confronted with 1ts own statement that the lecal affiliates are audited’
in accordance with the ide for Audit of Vvoluntary Health and Welfare
Drgarizationg, and pot s Sfancards required by the regulations,
FYannad Farenthood’s attorngy adnitted these were not “identical” but
enly “substantially” the same (Id. at 26). Planned Parenthood claims
that tnis situetion "epplies equally well to every charity in America"
NP 24),

This is, wn fact, not Lhe case tor most CFC charities and, in any
vyent, it is a requirersnt of the CFC that all applicants be audited
under the Standards. !any other agencies this year were denied
sdittance Tor nol complying with this reguiremsnt, It is true that to
the layman botn the Audit Cuide and the Standards appear similar. But

they are guite d4ifferént on wusential ayditing criteria. Critically,
they difter on how the expenses for fundraising and “education” are
aliocated, @ yuestion here raised regariding the Wattleton letter
soliciting funds opposing the Human Life Amendment, ~(See att. 24).
Ihis distinction is also criticel on the question of allocating
expensas to differsnt program areas, such as is raised by the “entity’
question, and the distribution of funds issue relating to the Family
blanning International Assistance program and International Planned
parenthood Federation, It is important too on the gquestion regarding

232
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whotter fuads ray be (ontribmted to non-tax deductadie prganizations
Tihe internaticenal Planned Parenthond Federation and rengin tax
decuctible itself, Finally, under hoth tne Standards and the Audit
Guide, tunds raised for Yobbying should be roported Separately Trom al
other tunis, which was not dene in the situation reperted ahove.

The sibtleties of the auditing profession rmake significant differences
in the examples used in the Stand 5 relative to these in the Audit
quide. THESE Bxanples are sO seriuws that State regelatory agencies
vehenently support the Sterdards over the quide as a neans to protect
better the public against chdritable fraud (cf. Philanthropy Monthly,
January, 1983, p. 8). Since cach of the questions ratsed under the
rds i35ue are extremely relegant to criteria necassary for

tn thos CFC, the faect that the Standards wees not followed

Snpsequently, the eotity “Planned Parenthood Fedecation of
America/non-state, local aftiliates” dees not meet the most fundamental
reguire=ent of the Carpaiyn, i.c., that its audits be rertified under
the Standards. Even the atfidavit of Venneth M. Fischer, partier in
the accounting firm of Peat, Marwicy, Mitckell and Company. submitted
by Blanned Parenthond, makes clear that only “in most zases” will the

' Gurde ond the Standads  be the same. A1l the other
Sepsentationg made Tn the Tdtfidavit are similarly qualified. The
irnqent dogs oot have assurance that even this “"entity" reets the
srids peauirerants for admission into the Combined Federz]

BERENT

VItE. DECision

Foer accunting the detinrtion ot entity that is mast favorable to
Sianped Parershond, end setting aside sericus guestions of conflicting
ata and msleading representations, one rust conclude that Planned
parentheod is not eligibl» to participate in the Combined Federal
Carpaian.  The Gosvernment hes no assurance that the Standards required
for agritsance Fnto the fampaign nave heen met hy affiTiates: indeed
evin the national brganization, the Planned Farenthood Fedrration of
trevica, Inc. fails to certify its compliance with the Standards. The
pataty, Planned Parenthond-World Population, remains unidentified, In
Sim lar sitaations with ather applicants, national eliyibility to the
€5 was Jomind.  Ho cause has been shown here as to why unequal
treat-ent of Planned Parerthood i warranted.

¥ - shall te your notice that your application for admission to
the CFT bus heen denind,  As provided in the requlations, you have ten
days t0  request reconsideration of this decision and to present
Further information in suppert of your request. See 5 C.F.R.
£950.537 0 ) ena 55 federal Register 34914 (Aug. I, 1923). In the event
that you do not apply on or tefore September 26, 1943, for
roccnsideration of this decision, then it shall be the final
datermination of OkM for the 1983 Combined Federal Campaign.

Sincerely,

pe
N Ce. — O
Issued at Septosher 13, 1983 .

2:40 7M., E.D.T. ponald J. Pevine

Director
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12302 8623600

September 1%, 1983

The Honoral:le Donalé J. Devine
11,5, Office of Personnmsl Management
1900 £ Street, N.W.
washington, B.C. 20315
pear Do, Devine:

This letter constitutes Flianned Parenthood's request
that you reconsider and reverse yocuyr decision of September 14,
1983, _refusing to admit Planned Parenthood t& the 1983 CFC. We
are filing this appeal so as to fully exhaust 2ll agministrative
remedies. However, given the fact that local committegs are now
making final decisions and preparing to print materials, if your
decision is not reversed we must seek judicial remedies p.ompily
to have any hope they can be effective. Accordingly, we have,

@ with the agreement of Yyour éeneral Counsel, Mr. Morris, asked
Judge Joyce Green for a hearing at 4:00 p.nm. rhis afternoon at
which time we will, if your decision :tiil stands, ask for appro-~
priate judicial relief.

We agree that Planned Parenthood must meet the eligibil~

ity standards (other than those barred by «he July 26 order) that

apply to others, but by filing this appeal, we do not waive our
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procedural obiections to the extraordinary inquiry to which
Planned Parenthood has been subjected.
. L4 ® * L4

The {2cision letter addresses seven gquestions in
sections I through VII before finilly stating the decision in
secrion VIII. The first three sections -~ on bias, “"singling
out,™ 2nd burden of proof -~ argue Qeneral issues that may be
relevant to a judicial review of an exclutzion but do not purport
to state specific reasons for excluding Plann=d Parenthood. The
contentions of the remaining sections are addressed in turn.

Iv. Should Planned Parenthood Be Granted
Presumptive Eligikility for the Campaign?

Despite its title, this section basically contends that
Planned Parenthood ha&, in two stated respects, engaged in “decep-
tion practices.” In each instance, the claim is untrue.

a. The tund raising letter. Your discussion of

"lack of candor in this matter” simply ignores the statemeni: sub-
mitted at the September 9 hearing, both orally and in writing,
fully explaiiing this matter. The material was submitted at the
September 9 heari '¢ because the guestion was not among thtse
inzluded in the supposedly complete list to be addressed at the
September 7 hearing. The facts, as fully set forth then, are
these:

In late 1981, questiéns were raised about the fund-
raising letter in gQuestion on the grounds that the letter could

be read as restricting contributions in response to it to

PO
w
Ui
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lobbying purposes and that the IRS position is that contraibutions
s0 restricted would rot be tax deductible. PPFA does not agree
that funds received iﬁ response to that letter were restricted to
lobbying and did not in fac! treat them as restricted. All funds
received in responsé to that letter were put into general funds
of PPrA. Therefore, these contributions were not restricted to
lobbying 'and the question of the tax effect if they had been so
restricted does not arise.

PPFA does not, however, acree that if funds rgceived
had been restricted to lobbying they would have been non-deduct-
ible. Contrary to the statements in your leteter, there is no
impropriety in maintaining that an IRS revenue ruling "is merely

the opinion of a lawyer in an agency." Stubbs, Overbeck & Assoc.

v. United States, 445 F.2d 1142 (5th Cir. 1971); Lang's Est. v.

CIR, 64 T.C. 404, 407 (1975) ("simply the contention of one of
the parties toc the litigation, and ... entitled to no greater
weight").

The position stated in the Revenue Ruling has never
been te: od in court; and Revenue Ruling positions are frequently
not accepted by ccurts. There are indeed serious legal arguments
against the IRS position. Lobbying of the kind in question is
entirely pérmissible for tix exempt charities under section
501 (h) of the Internal Revenue Code. Contributions for a proper,
though restricted, charitable purpose are, in general, as deduét-

ible 2s general purpose gifts. "Direct™ lobbyinj expenditures
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are deductible by tax-paying businesses under section 162(e) of
the Tax Code, so a stricter rule for charities is vulnerable to
attack on equal protection grounds. 1In any event, the IRS
position depends on the funds received actually being
"earmarked," which was not the case here, so it is not at all
clear the Ruling is even applicable.

However, like most sensible people, Planned Parenthood
decided that it did not want to risk tax ditriculty over a minor
point, even if it had a sound legal case, anc so, to avoid any
question in the future, Planned Parenthood took steps to ensure
that in the future its direct mail materials make explicit that
contributions recelived in response to them were not restricted to
lobbying or any other particular activity described in the fund
raising letter, but were available for all purposes of PPFA.
That action was taken within weeks of the guestion being raised,
and after February, 1982, the form of letter attached to the
September 1 letter has not been used, and all Planned Parenthood
fund-raising materials have made clear that, whether or not
specific programs are mentioned in a particular letter, gifts in
response to them are available for all purposes of Plaaned Parent-
hood .

Further, the amounts involved are for too small to
affect the public support computation. The amount received in
response to that letter in 1982 was approximately $78,000. This

amount iS not material in the context of PPFA's 1982 dircct
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unrestricted public contributions of §$8,750,000 and total public
support of over $11,000,000.

Most import;nt, this whole arcane debate about the
deductibilitv of a small part of Planned Parenthood's contribu-
tions is irfelevant to the CFC. It is entirely proper for
charities to receive contributions that are for one reason Or
another not deductible to the donors as charitable contributions.
The issue in connection with the 20% public support test for the
CFC is whether the funds shown are in fact received from the
public, not whether they are tax deductible, and no question has
been raised -- nor could it be -- that the funds are so received.

The attempt to twist Planned Parenthood's reasonable
prudence in ceasing a perfectly defersible fund-raising practice
to minimize future tax controversy cannot properly be described
as "less than forthrighc.”

(b) The abortion jssue. The three quotations you

cite come in very different contexts; they are Sseparated by 15
months and the most recent was in November 1981. They are in any
event entirely consistent with each other, and indeed demonstrate
that Planned Parenthood has been both explicit about its stand on
abortion and scrupulous in observing the limitations placed on it
with respect to funds from certain sources. The first of these
statements, in August 1980, states clearly the fact you say
planned Parenthood conceals: That since CFC gifts to Planned

Parenthood support the work of Planned Parenthood as a whole, the
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necessary consequence is that those funds "indirectly support
abortion-related activities." The secona statement, in April
1981 {in a letter to ;n OPM official in files you reviewed which
you never questiofied at the time or since) simply states & fact:
Mo Platned Parenthood funds were in April 1981 used "to provide
abortinn services in our international program." The reason for
this is that, as the August 1980 letter states, "Neither FPIA nor
IPPF [the two recipients of Planned Parenthovd's funding for over-—
seas programs] provide abortion services or asny other direct
medical service.®™ Finally, the third statement states what is
also true -- that no Planned Parenthood clinic "promotes™
abortion, though some prcviée abortion services, i;S;' they make
available a service that a woman has a riuht to choose if she
wants, but they do not encourage that ého;ce. Still less do they
encourage failure to use contraceptive measures because abortion
will be available if an unwanted pregnancy results.

Far from being "subtle and undisclosed" and "less than
forthcoming,"™ these statements are consistent with each other and
with Planned Parenthood's basic policy on the immensely difficult
and emotion-laden issue of abortion:

1. Plannec Parenthood does not promote abortions as a
method of family planning -- indeed, the vast bulk of its
efforts, which arc eqgually vigorously attacked by many critics
-- are directed at making available the contraceptive measures

that are far better methods of family planning.
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2. Planned Parenthood cumplies with all abortion-

related restrictions on public funds.

3. Planned Parenthood does, however, maintain that a
woman, faced with an unwanted pregnancy should be able to choose
a safe abortion; and

4. Some Planned Parenthood clinics use private and
non-restricted public funds to provide abortion serviées and the
Planned Parenthood effort in geheral suports and pfotects the
avai{ability of such services.

‘ Only a blind refusal to acknowledge the complexity of
this issue -~ and the rights of others who do not agree that
everything to <. with abortion is undifferentiatedly evil can
twist-these statements intc lack of candor.

Finally, in this "deception”™ connection, Planned Parent-
hood maintains that it, like other groups, should te judged on
the basis of its overall record, not isolated statements taken
out of context.l The two leading groups that monitor the
integrity of U.S. charities are the Better Business Bureau's
Advisory Council and the National Information Bureau. Each has
listed Planned Parenthood Federation of America as meeting their
requirements, »hich include honest publicity. We submit that

A

1. At least one other applicant, the Moral Majority Foundation,
has been accepted Gespite information submitted to you that it
has used fund-raising letters which, by saying that contributions
for electoral purposes are tax-deductible, clearly misstates the
tax effects of the gifts they seek. (Exhibit A) .

309
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these ratinags by neutral {and far from uncritical) expert
observers, based on the totality dt\flanned Parenthood's public-
ity and fund-raising, not the two incidents you focus on, are the
appropriate measure of the integrity of Planned Parenthood’'s fund
raising and publicity.

v, Wwho is Applving to the Combined Federal Campaign?

Contrary to your claim, Planned Parenthood has been
absolutely direct about what entity is applying.2 To take only
the last time we made the?point, 1 refer you to the statement of
pages 75-77 of the tranuc&ipt of the September 9 hearing:

Finally, I wafdt to address what insofar
as this hearing hadg had eny theme at all has
been its theme and lis the first gquestion:
wWhat is the entity applying to PPFA? We were
actused on Wednesday of avoiding the answer
to that guestion. ] have since had an oppor-
tunity to examine the transcript and it is
clear that we answered it on Wednesday, but I
will answer it again.

The entity applying is the Planned
Parenthood Federation of America, Inc. that
1s the same organization that has applied and
been admitted for the past fourteen years.

In applying as the National Headquarters, it
is following the practice of a variety of
other participants in the CFC ...

Now there is a claim that there is some
confusion. The main basis for that claim of

2. Last vear, you yourself clearly and correctly stated the
situation: "It is important at the outset, I think, that I make
i* clear that the voluntary agency that has been admitted to the
current Combined Federal Campaign (CFC) is actually the legal
entity, the Planned Parenthood Federation of America, Inc. ("PPF
of A")." Letter of August 2, 1982 to W. Slocombe and G.J. Vitt.
Exhibit B.
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confusion sesms to be hat Planned Parenthood
has local affiliates, The information about
the local affjliates is required by the regu-
lations and indeed it is explicitly contem-
plated and provided for in the regulations
that many of the organizations will be guote
"natiunal in scope with a national organiza-
tion that provides services in localities
through local affiliates.™ That's Section
950.30] of the -egulations, There is nothing
unusual; there is nothing confus(ion] ~generat~-
ing about there being afliliates.

Now last year OPM claimed that Planned
parenthood should be judged as a gomestic
organization and it is true that if it is
judged as a domestic organization, the
activities of the affiliates are highly
relevant, just as is the case with the other
groups which have a natijonal headquarters and
lJocal charters [chapters}. If the question
is: what entity is applying, the answer is
PPFA.

FPIA is a program of PPFA, which is
included in the funds reports, IPPF is an
entirely separate foreign corporation ... It
is no* a part of PPFA and there is no reason-
able Lasis for contending that it is.

Thus, Planned Parenthood has been absolutely clear what its

structure is, and what entity is applyin9.3

i, You say (p. 5), "Planned Parenthood claims it is not
‘entijrely clear, whether Planned parenthood Federation of Amecrica
or Planned Parenthood Federation of America and jts affiliates’
should be the organization admitted to the Campaign under the
regulations.® This selective quotation grossly distorts the
Planned Parenthood statement; the full Sentence reads (Sept. 7
Tr. p. 7):

The requlations are not, however, entirely clear as to
whether the technical reguirements of the so-called 50
or 20 percent test are to be applied only to national

organizations or are to include the affiliates as well,

O

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

299

There 14, therefore, ne besis for your supposed confu-
sich about which entities are to be included. You raise six
issues:

(1) Family Planninc Tnternational Assistance (FPIA).

FP1A -- an overseas proqram of PPFA larqely funded by AID =-- is
an intearal part of PPFA. AS such 1t and ite finances are
included as a part of PPFA.

(2; The "state” affiliates. These are separate

“gection 501 (c) (4;" organizations formed to conpduct -- with non-
deductible funds -- lobbying activities which may go beyond those
permitted to charities exempt under sectiorn S01(c) (3). The right
of charities to form such groups is acknowledgecd in the Supreme

Court's vecent Taxation wWith Representation decision. Many CFC

participants -- from the Moral Majority Foundation (related to
Moral Majority, Inc.) to the NAACP Special Contributions Fund
(related to the WAACP itself) have such affiliates.

(3) International Planned Parenthood Federation

(IPPF). This is a foreign organization, the international group
of which some 90 national Planned Parenthood units are members.
i1t receives, s a grantee, some PPFA money.4 Clearly, there is
no basis for ticating all grantees of a CFC agency as partici-
pants themselves. Nor are the international bocd:es with which

such CFC participants as the American Red Cross have continuing

4. Contrary to your suggestion (p. 8), U.S. charities are
entirely free to make gifts to overseas organizations for
charitable purposes, E.g., Treas. Reg, § 53.4945-5(a) (5) . Were
it otherwise, scarcely any ISA in the CFC could operate.

.‘!J‘
26-741 0 - 83 - 20 it :3 () \j
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relaticnshipn rapetly tyeated a0 CFC participants for
eligibility purposes.

(4) The Alan Guttmacher Institute. This is a research

orcanization, a separately incorporated section 501(c) (3) entity
that is treated as a special affiliate of PPFA and included like
the other atfiliates., The objection seems to be that Alan Gutt-
macher Institute does not include the words “"Planned Parenthood™
in its name. There is no basis in the reguiations or in common
sense for such a requirement.

{5} The Planned Parenthood-world Population trademark.

Your lezter refers only to the September 7 hearing at which this
question (not included in the list your counsel approved as the
subject matter of the hearing) was first raised. ItAignoteS the
i .3wWwer given two days later:?

Question: Is it proper for PPFA to be listed
in the CFC under its trademark "“Planned
Parenthood-World Population®?

Answer: Yes. The trademark "Planned
Parenthood-World Population® is used for a
voriety of Planned Parenthood's fundraising
for overseas efforts. It is used for the CFC
because it has acquired a familiarity and
recognition in the CFC campaign. The use of
trademarks or common names in the CFC is not
limited to Planned Parenthood-World Popula-
tion. For example, CARE and Project Hope,

. Your letter again misguotes the transcript in this connection
(p. 6). The statement "I have answered the guestion®™ was not
said in respect tc the “scope of PP/WP activities,” and is in any
event only part of what was said. The full sentence was "1 have
answered the guestion of what agency is applying.® The relevant
pages of the September 7 transcript are attached as Exhibit C.

304



O

ERIC

Aruitoxt provided by Eic:

301

both of wiich participate in the CFC under
those hames, are not the sorporate names of
tne entities {which are respectively, the
Cooperative for American Relief Everywhere,
and People to People Health Foundation).

Planned Parenthood-wOrid Population 1s not a "program” of PPFA
any more than "CARE" or "Project Hope" is a "program”™ of their
respective corporate entities. Rather, as explained in the
application and at the hearing, it is a name, derived from a
predecessor organization, used (as "CARE" is, for fund raising
purposes because of widespread recognition and acceptance in the
context of Planoed Parenmthood's international effort.®

L
6. How can affiliates be "largely autonomous” and

“closely supervised.” The affiliates are, as explained at the

hearing, independgnt local community bodies, with their own

~- ction S01(c){3) exemptions. local boards, and local programs.

As a condition of affiliation, they must meet a variety of
national standards, set forth in the PPFA by-laws (a copy of

which is in the PPFA application file) related to quality of
service, financial integrity, and the like. This sort of
’fﬂﬂeralism'lrelationship is common in American charities, includ-
ing such CFC participants as the United Way, the American Heart
Association, the American Diabetes Association and the Leukemia

Society.

6. This seemed clear to you last year, for you wrote, "I
understand that the name 'Planned Parenthood World Population' is
merely the name by which PPF of A wishes to solicit funds through

o
<
t
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In sum. Planned rarenthnod nas bHeen entirely clear
abour what entity is applying: ALl duesticons about related
entitins have been answeted, and there it no basis for claiming
that the relevant financial tects cannot be evaluated because of
lack of Z22finition of the entity to which they are to be appiied.

I. Does Planned Parenthood Meet the 50,720
Reguirement?

This section of your letter begins (p. 6) with at l=ast

2N
w1

v different computations, using different bases. Only one
-~ that for PPFA alone -- i5 re¢levant., |

The only bacis for claiming that PPFA -- waich receives
over S$11 miliion dollars, i.e., over 33% of its support, from the
public -- fails the test of 20% public support is the claim that
"the amount of non~tax deductible funds involved is in dispute,”
sc the amount of public support can not be measured. As
explained above, the requirement of the 20% public support test
is that the funds counted be "direct and/or indirect conzribu—
tions,"” not that they be tax-deductible. 1In any case, the
$78,000 received in 1982 under the fund-~raising letter at issue
is miniscule relative to the $11 million of public support. If
it were excluded the public support percentadge woulé drop only
.18% to 32,06%. Thus PPFA, even on an incorrect view that
excludes the proceeds of the disbuted letter, would amply meet

the 20% test,

{cont.)

the CFC." Letter of August 2, 1982 (Exhibit B).
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‘i letver concedes, i€ only implicitly. that the
entity PPFA plus affiliates, i.e., the totals reguired by the
requlations tc be shown in the Source of Funds and Cousts Report,
.
veets both tne 50t and 20% tests.)

VI11. Does the PPFA/Ncn-State, Local Affiliate "Planned

Parenthood" Entity Meet the Reguirements for Entry
~Into the CFC?
This section -~ appatently the decisive one -- is

essentially a discussion of the role of the Standards of Account-

ing and Financ:al! Reporting For Veoluntary Health anc Welfare

6rcanizaqig§§ in CFC compliance and their relation to the Audit
Guide of the AICPA. We submit that your conclusion that PPFA (or
PPFA pluc affiliates) fails to meet "the substance of the
srandards® is simply wrong, and rests on applicaticn to Planned
Patenthood of hypertechnical criteria not applied to other
approved CFC participants.

The objective of the regulations is clearly that all
participants maintain and publish sound financial records, but
the requlations, no doubt reflecting the lack of a single,
universally accepted set of rules for all kinds of charity
financial recdra-keeping and accourting, ére 1rss thé&n crystal
clear on{the exact technical reguirements. And, as a brief
review 6f the épplications of admitted oryanizations shows, you

have -~ quite reasonably -- abplied a flexible standard to

307
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measure compliance with s-counting regnirements. Only by depart-
ing sharply from that preztice could vlenned Parenthood be
excluded on accountiné practice grounds.

PPFA has met amply the real requirement -- souna
accounting. It i not disputed that PPPA subnitted financial
statements for i'self certified by one of the leadiny accounting
Tirms in America, Peat, Marwick, Mitchell and Co. (PMM) as in
accord with Ganerally accepted accocunting principles, or that a
PMM partner (.rrified for CFC purposes tnat those principles
itzluded those prescribed in the Standards. (The two PMM letters
are atzrched as Exhibi*t D And E.) Nor is it disputed that all
Planned Purenthood affiliates :re audited under generally
ac-epted accounting principles by iAdependenc certified public
anc. ntants.,

Further, as to the relationship of the Standards to the
2udit Guide, it is agreed that they are prepared for somegat
é1fferent purposes, and that the Standards and thé Audit Guide
are, as the Foreword to the Standards says "intended to achieve
compatibility with" !“e Audit Guide but that the Guide and

Standards are not exactly identical.’

}
7. The ussertion, p. 8, that under both the Guide and the
Standards, funds raised for lobbying should be reported
separately is mysterious since neither refers explicitly to
lobbying at all, so far as we can determine. If it means that
all restricted funds should be separate.y shown, See Standards,
p. 29, the answer is that, as explained above, there are no funds
that PPFA treats as restricted to lobbying. The Standards, in
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Compliance with rvery detail of the Standards
especially when they édiffer from tne Audit Guide, far from being

the clear-cut fundamental of %the CFC regulations you claim

{p. 7), is simply not required at all. The regulations are Quite
murky on the subject. There are at least five relevant provi-
sions:

S 950.4051a)(3), second clause: "adopts and employs
the Standards.™ The context‘in which the Standards must be
erployed is unstated.

§ 950.405(a) (3) first part of third clause: "prepares

and makes available to the public an annual financial report [not

necessarily its only report or its CPA-audited report] prepared
in accordancé with the Standards.”

5‘950.405(a)(3) {second part of the clause) the annual
financial report "is certified, using‘ghe form in Appendix B ...
by an independent certified public accountant.”

§ 905.407(f) (7) "certification by an independent
certified public accountant of compliance with an acceptable
financial system and adoption of the Uniform Standards" (a term
not elsewhere defined]. '

§ 950.407(f) (10) "copy of latest financial report

prepared in accordance with the Standards ... and certification

{cont .}
fact, stress the importance of clarity of restrictions before
funds are shown separately as donor-restricted.
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by an independent certified public accountant that the report was
prepared in conforwity with the Standards.”

§ 950.407(f) (11) *Copy of latest external audit by an
independent certified public accountant® {evidently a dif’~rent
documert from that required in § 950.407(f) (107]).

§ 950.407(f) (12) "A special report to the Director
{evidently different from both the "external audit" and the
“annual financial report®"], consistent with the reporting require=~
men. of the Standards ... furnished in accordance with the format
shown in the appendix.”®

Appendix B -- a form of certificate saying "1 certify
that the ahove:named organizAtion has adopted, and has prepared
its financial statements [all of them? the CFC 'srpecial report?
the ‘annuél financial report"? the audited report?] in accor-
dance with the Standards.”

The varied formulations of the regulations compound a
confusion caused by the fact that the Audit Guide is addressed to
accountants’ for audit purposes while the Standards are addressed
to general public reporting. Despite substantial convergence,
noted both in the Standards and in Mr. Fischer's affidavit, there
remained some differences between these two guides. Different
aécountants and different charity financial experts no doubt
disagree over the exact scope and significance of the

differences.

O
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Not surprisingl~, applicants to the CFC and their
accountants have interpr--ed this welter of regulation require-

ments and slightly different Audit Guide and Standards rules in a

variety of ways. The following sample of the range of approaches
is based on a partial review of 1983 CFC applications:

° Some present the Appendix B format exactly, but
signed by a staff{ officer, not an outside CPA. (Diabetes Associ-
ation: Public Citizen Foundation; United Way of America until
September 12, i.e., after its admission.)

° Some simply rely on the ;raditional auditors"’
"management letter” attached to their adﬁited financial state-
metts, which letter certifies compliance with “generally accepted
accounting® principles or standards ("GAAP"). These principles
are either not specifically defined or defined as one of the
AICPA statements. (Boys Clubs of America, Capital Legal Founda-
tion, National Sudden Infant Death Syndrome Foundation).

° Some state that the financials follow GAAP, some-
times specifically defined as the Audit Guide or an equivalent
AICPA-publications, and then assert that the GAAP or those AICPA
rules are "the same as” or "in compliance with® or that they
“accomplish in substance the same purposes™ as those of the
Stanaards, sometimes with stated exceptions. (Mental Health Law
Project, National Bospice Organization, National Right to Work

Legal Defense and Educationai Foundation, National Society to

Prevent Blindness, March of Dimes Lirth Defects Foundation).
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°© Some state that uss of AICPA Quidelines is
preferable to the Standards. (Hunger Project.)

° Some state that the financial statements comply

w.th both the Standards and the AICPA rules. (National Multiple
Sclerosis Society.) PMM's statement for PPFA falls in this
category, for it says that PPFA's financials follow GAAP and that
for an organization such as PPFA, GAAP means the principles
"prescribed by [the Audit Guide} and the Standards."”

° Some stat+e that the Standards do not apply to them
because the AICPA es do apply. (Wilderness Society)

° Some provide the exact words of Appéndix B, 1In at
least one instance -- the Conservative Legal Deferse and Educa-
tion Fund -- the required certificate was filed, signed by a CPaA,
and “he organization was admitted, despite a staff review noting
that "reports in no way comply with standards.”

Since the Standards are not rules for audits conducted
by CPA's, which are governed by the AICPA rules, but for report-
ing to the general public, see Standards, p. 3, it is unlikely
that any CFC participané complies with what you claim is "a
requirement of the CFC that all applicants be audited under the
Standards."

_ .There are, no doubt, other forms emplayed, since we
have not yet reviewed every single successful application.

We submit that acceptance of these varied forms is

correct.

314
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Jerry Falwell

October ], 1982

Dear Friend,

1 urgently need you to mend me s tax—deductible gift of $50, $25, or even

$15.
And 1 must, at the sgame time, ask you to postm.rk your letter and Bift
no later than midnight, Friday, October 15, 1982,

On November 2nd, American voters will go to the polla and that's why 1
need your help 5o urgently. You and I may be only a fev veeks svsy from a
national disaster and for that reason . . . Ve have just launched a
"Thirty Day National Blicz". . -

_And unless apecial friends like you come to our aid impediately with
one of the largest gifts you've ever made to the Moral Majority — we may
suffer 8 wajor defeat on election day. You see, the liberals are already
bragging that pro-moral candidates will lose 50 aeats in the House and some
seats in the Senate this November.

And they could be right -- if you and I don't act frmediately. This
{s why 1 went to the trouble and expense to aend this urgent letter to you.
1 just had to be aure that you received my letter in time to send help for
our "Thirty Day National Blirz". B

As you know, the Moral Majority Foundation, unlike Moral Majority, Inc.,
is not a political lobbying organization - . . and therefore, the Foundation
carn provide a tax~deductible receipt to all contributors. ’

At this very moment we have legislation in Congress that, if passed,
could end once and for all the legal wurder of 1.5 million unborm babies a
year, protect the traditional American family, and allow our children to pray
in the public achools again — and wuch, much more.

And vet, all the moral ground we've gained the past two years could be
lost 4f the 1iberal politicians are able to regaln contro]l of Congress in

this election.

I know We can reverae theae ominoua election day predictions if you and
1 act now!! But there is no way we can achieve this victory without your
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{mvediate financial aupporre.

ot

1 tell you this because, right nov ~- at this year'a most crucial
hour — we need to wobilize a wmassive campaign unlike anything the secular
humariste have ever wvitnessed.

The Moral Majority, as 1 said, hus no special funds for this emergency
effore.

And yet, 1 refuse to ler this stop ua! 1 flatly refuae to let the
pro-abortionists, anti-school prayer advocates, and humanists force us to
accept defeat. So I'm turning to you today to ask for ome of the largest
gifts you've ever aent to the Moral Majority.

And because vou wvill be making it to our Foundation, it is tax-

1 realize I'c nskgni a great deal of you today - but 1 have a plan
which, in my opinion,,.dan reverse the negative electoral predictions. 1
call this plan the “Thirty Dsy National Blitz". If I can raise the funds
to work this plan, I aincercly believe we can repeat wuch of what conserva-
tive Americans did in November of 1980.

ﬁgrc's my plan:

1. I must activate the 80,000 pastors, rabbis, priests and
Christian school leaders involved in the Moral Majority
and ask them to mobilize their congregations immediately.
You see, these men speak to bertueen 20 and 30 million people .
each veek —- and when they apeak, their flocks listen!

2

We much launch a desperately needed telephone campeign

to reach hundreds of thousands of pecple right befc:n -
the election -- and encourage them to vote for pro-iife,
- pro~traditional family and pro-achool prayer can”tlates.
3. We must continue to air my prime-time televisir z-ial
across the country. This television apecia} ¥ “4ng the
most dramstic effect of anything we have done ©  and
this particular month is when Americans beed ‘o ais

prime~time #pecial most!

This plan, in wy opinion, can put millions of concermed voters AL the
polls next month. And vhile we do not endorse particular candidates, ve
koov that our people will vote for those candidates vho take a clear stand
on the moral issues so important to our bation's aurvival.

This "Thirty Day Katiopal Blitz", in wy opinion, will guarantee that ve
sustain few or no losaes on November 2ud and with God's help 1 am convinced

314
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that you and 1, and mf1lions like us, can definitely make the difference.

So .plus:, woz't you ait down Tight now gnd write your check out for.
550, $25,.0r even 515 (or whatever you can Eive).

And don't forget to send me your reply no later than midoight Friday,
Octeber 15, 1982.

I want to resind you one wore time: we are leas than 30 davs awvay froz
a possible national disaster!

1{ pro-mora) Americans are ever goirpg to aacrifice to save our mation,
the tize to act is pow!

Rezember, we just don't have the money to continue our fight on so
eany zajor fronts simultaneously without Your financial help.

] wust hear from You now because we have already launched the "Thirty
Dav Natioaal Blirz". 1n order to win, we wust pull out all the stops.

lease, please decide wvhat you can do to help me today. Tomorrow may
be to: late, 1 will be anxiously awaiting your Teply.

Sincerely,

“~7

rry Falwell

P.S. 1 have enclosed a special envelope marked "Personal and Confidential"”
for you to use today.

So please mail your tax—deductible check in the amount of 5§50, $25,

or even $15 (or whatever) back to me immediately in this "Personal and
Confidential® envelope. In my opinion, the “Thirty Day National Bliez"
will guarantee few of no losses on November 2nd. But please have Your
gif: postmarked on or before midnight, Friday, October 15th.
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. Hocvrse JRTU.

[y

30 Days Away From Disasterll

i M'OBAu?MAJomwfEouNDATJON;BEPLYQ'CARI‘);.‘:i.
Dear Jerry,

[3- YES! Here is a special gift to help the Moral Majority reach millions of
volers prior to Eiection Day.

Enclosed ismy: [J$ 25 0O¢$ ____lother)

Thank you' Remember your gift is 1ax deduclible, since it will be used for
educational purposes.

Maxe You- Check Payable 1o Mors! Maprnity Foungalion. P O Box 190. Forest, VA 24551

o
P—L
cs
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= Ur.tec States
S, W Ofiice of
~
~ Personnel Management  wahngonDC 2003

> R B 10 L L% W

khugust 2, 1SEQ

Messrs., Walter B. Sloconmbe
anc Geoffrey Judd Vit

Caplin & Drysdale

1101 Seventeenth Stree:, N.W.

wWashington, D.C. 2003¢

Gentlemen:

This morning I rece.: ac your letter of July 29,
1¢EZ, writtern on behalf ¢ ert, "Plannec¢ Parenthood -
Woric Population.® It g 2+ the outset, I think,
that 7 make it clear tha: tary agesn~y that has
beern aidmicied to the currs e¢ Federal Campaign (CFC)

15 2ctuzlly the lecal entity. the Planned Parenthood Federation
¢! America, Inc., {("PPF cf 2£7). 1 understand that the name,
"Fl.arnec Parentvhool - worlf Population,” is merely the name

by whien FPT o! A wvishec <c solicit funds through the CFC.

. be reascignec within the
ceigrn (CFC) from the Kational
tc the International Services

You reguest tn
retienel Combirnel F
Se:vicee hgenciec ¢

. hcenclies croup (ISh < *€ three reasons in support
of sour reguest: (1 &t T cf A has hithertec beern acssigned
to ISA; {2) that the ass:Cc- of FPF of k to N5% reguires
that FFF of A epply to loce. zarcéigns for acmission; and
(3) that the assigrment of T77 of A to NSA jeoparcizes its
entitlement to a share of unZes:ignated funds. Let me address
eact. of these points in turn.

First, voluntary agenZ:ef are azcsigned to {eceratec .
croups within the CFC only wnen they do not choose to affiliate
w:trn partic:peling indepeniznz, private federations such
2t United way., 1SH 2nd NSk zre entities of a different
kiné. The €:istinction beiweern ISA ané NSA is the cistinction
betweer charitable services rendered overseas anéd those
that ate provided céomesticzily to Americans. PPF of A's

rational application mater:ials plainly indicate that its
activities are significantiy cdomestic in scope. PPF of A
reported a tozal of $158,02%,332 in support and revenue

in 1880. Only $16,861,382, representing just 10.6% of that
revenue, wat expendec for inte:rnational services.

317
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CFC contritu led to a fair depiction of
vhere their gifss lassif:carion of FPF of A
as an internation azency woulé seriously mislead
all conzrinutors, 1y those who chocse to give
to 1Ssn as & federa ‘ho rely upen the catesory “inter-
national,” :n the their @onetiens would go exclusively
to charis:es overl rly, PPF of A tepresents a mixed
entityv; ite servi nished parily O
gx%attically. Th ance l(apparentl
the ratio of & to zctavivy 13 domestic, however.
For tha: reeasor, spropriate conclusion is that
PPF o0f h should b s te the national service category.
Although in price 2 0f A wat ascicied by the Government
to 1S4, there is no feason to Perpetuate earlier inaccuracies,

once they are discernec.

h's activities--zt least as
sijon--are not sufficiently interna-

Second, hecavse PPF cf
<
eason to excuse it from the local
o
<
.

c
described in its CFC subw!
tional, there iS no just ¢
application rules which a2y
sxgnx‘xcan‘ domestic OD I
that PPF of A De tred
than other voluntary ag»
Certainly the mat erials
fo: excusing PPF of A f
all other such 4rozps m

iy to all other agencies with

B 5inple faxxness reguires
rore nor lesc favor ablv
similar cizcums.ances.

ce¢ to date show no good cause
icazion recuirements that

" n, ,:r

Your letter asser £pF of A does not have sufficient
betwsen Novw anc t application deadline, August 9,
to work out for local parhxcxna:xon and
to submit cztions - find this puzzling.

of h hés 190 local affiliates.

As you note in vou. letter,
many other national agencies,

This is a clear advantage O
ané one which should grea:l) e&Se the burden of gaining
entry to local campaignis. }onetheless, because some conf usion
may have resulted {rom prio:, efroneous assignments of PPF of A
to 1SA, 1 am willing to enc petxtxon for an extension
of time in which PPF of A =« £ for participation in
local camza.Gns ané worn cal arrangements. I1f you
desi:e so tc petit:ion, plez 5 so in writing no later
thar August 5, 1%E2. Your ssion should be delivered

o é clearly explain why the
extension O tire 1ig sougnht how it would promote efficiency
ané fairness in the admin:csration of the CFC. Meanwhile,
by copies of thic lerter I sha 11 urge all Local Federal
Coordinating Committees to be as cooperative as possible
in assisting PPF of h to cozmplete broper applications and
to achieve timely negotiations of lozal arrangements.

N

Lo
Pk
GG
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Finally, your letter yeflects 2 fundamental wispsrception

regarding the ref

be undesicnatled:

vrmed CFC. Contributions will no longer
donors must eithe: designate them for specified

voluntary agencies {such a2s FF of A} Or federations (such

2s NSA), O conts

jbuze ther tc local Principal Combined

Fund Orcsanizations (PCFOs) for @istriburion by the PCFO.

The Governrent 1¢
for i1ts retent:icon

i, the interests
édisclosure, Let
FFF of h w1ll be

! ely reroved fror this process, ssve
cof a ceneral oversigh: authorizy exercisec
of fairness. eguity, honesty, and accurate
re be clea: ir describing these reforms.
entitled tc 21l contributions wnich are

desicnated for 1t by donors. FPPF of A will alsc be eligible

fo: 2 sharTe
ted crous
< 184 a:
cup ées:
teed by
carzaign
CgTents
e ive
i

co-t .o

drrert

P

no

viot .

—

26-741 0 ~ 83 - 21

1
fairly anc eQ
'

of cifrs thzt are designated by donc:s for the
of which 1 t

a membwer, i.e., the NSA.

ecuzl footinge ixn being eligible
e a:» nc other "erntitlerents”
111 : zuize PCFOs to manage
ui

ita:ly, but will nor substitute

those cf o employee Gonors oOF of PCFOs,

of the loczal community.

by PCFDs, then 1 encourace
¢ involved. This :t 2ll the
ok as FPF of A to unhlertake
to €=1i¢ communica-

ponals J. Devine
Directror
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1
!
i 47
H
i
i
I :
! i and spent most 0f Friday afrerncon with M:, Morris and ¥r
1
i
| S . :
i Lewins~n asking tnem whet 2uestions it Wwas they wanted
s
' angwered,
. i
4 i
: MR, DEVINE: ? undezstand, and again, to me, asasking H
s !
" wnat agency :s aodolving 19 precty clearlyv asking what i3 the ‘
)
[ X
| name 0f 1t, which vou vourself gave a name -~
?
i M8, SLOCOMBE: Planned Parenthood Federation of
q
Americs, Inc., 1% n? (e,
s ) !
MR, DEWINTD: D¢ vou have any xnowledge whv the term
10
. planne! Uarernshood-World Pooulazion 1s used for this Camopalan?
11
MP L. SLTCRMBE; 1 don'< of my own xnowledge. Bear
12
with =e 3 tmcnad,
3
'V ygse )
14 X
vz, §LzgoemE: 7 would refer vou to tab 1 of the :
15 .
application. Wizhoux valwving mv cbiection to new matters being
18

satsed, =ne nuesc:on of the coroorate name is addressed In the
.

answer to the first guestion in the CFC apolicat:on.

18 |
The name which has been used since 1968 -- it qoes .
i
1e :
bacw %o a L1383 arazanizaz:on, an orsanizatlon called World !
20
Posuiation T~erweancvy Tamoaran which was created in 1960. And
21 R
ke Nisesrical backaround of thaet name is déscribed i{n tapb 1
22
23
1le we would have been berfactly
21
information on that or any other
Tas

~attpz, 4= Om'ect O the nrocedure of these technlcal

ERIC
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guestions beinc raised a* tn:is point in the proceeding,

!
|

!

1

l
I you or.!
g
t
§
1
!

]

1

il
!
]
"
!
i
R
+
.
i
— i This matcter has been in the application. 1z
B
3 it .
4 YOoUur agents thought it was unclear or neaded clarf{fication,
i f
PO ¢
ilyou‘vn had it aince July 5th and we would have been qlad to
s
q answer questions related to {t, and specificallvy 1f :t had beeJ
i i
s ) i
i raised on Fridav. :
R 1
k4 : N .
N I cannot a% this point add anvthing to what 13 gtated
s ;
. on that vade, and I bellevwe it i3 {mproper and :rreqular and.
H
2 !
‘a viclamien of zhe zrocedures agreed on to raise the i{ssue any
’ futrther.
. ;\
REIN H I will note that it aopea.:,
12 ' i :
and I Rave read this tatement before, that the Zerms are co- i
. i
13 . . i
. exteasive, but wvou wnuld rrafer to add nothing, or don't feel ‘
W i
it's aonreor:i:ate to add anvthing to that? |
1Y .
¥R, SLOCAMARE: Havina exhaustively asked “4r. “orrcis
3
. ' :
. and Mr, levinson, who ware acting for you, what guestions we ;
_ _ .
were sucnecsed tD te nresared %o answer, ! object to the
a . ;
! arncedyra nf new nuestions of a technical nature being raised |
!
ta’ . i
4% this =Zeint. i
s B
R, TgyInc: T understand your ooint, but my
21 N P
zositicn is c“hat these are all guestions which are very
22 : '
relevant o =he guesticn of what agency its applying.
23 .
MR, SLOCCOMBE: ! have answered the question o! wvhat
s 1
i i
azency ts acolvinag. ‘
T , : !
MR, DEVINE: I don't feel that vou did to ay 1
|
i
i
el
o
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! i satisfacticn.
2
— ] MR. SLOCOMBT: Well, what on earth would satisfy vou®
3 MR, DEYINE: Some explanation of the velationship of
A .
the different organizations that are involved with various
k] .
combinations -- the name Planned Parenthood or Family Planning-+
]
s .
i International Assistance.
7
! MR. SLOCOMBE: Family Planning-International
{
8 |
| Asstsazance {s a largely AID-funded program. It {s a brogram
0
[-
‘105 Planned Parenthood, It ia alaoc described exhaustively in
t0
the materials and a renort of many, many pages long was
TR |
. srovided to Your 3taff in response to thelr question about that.
12 ’
“ MR. DEVINE: In your response to esarlier questions
o
1 that we asked in thia same regard, you sald that a majority of
14 ;
| the -- I believe you said that a majority of the funds from
e
! =he Combined Federal Camoaign go to Family planning-Internationial
16
Assistance and [nternational Planned PaTrenthood Federation.
17 .
WR. SLOCOMBE: Yes, ! think that's covered in number
|
o
/7, tsn't {t? Yes, that is correct. What we aaid {s what {t
. | :
19 |
savs on page 12.
20
! MR, DEVINE: Am I missing somethina on Page 12?
2 .
4Dces it mentlion Family Planning-International Asslscance or
¢ 22 i
" the Tnternational Planned --
23 " )
. MR. SLOCOMBE: The two PPFA overseas programs in
2 '
' suestion are Family Planning-International Assistance and
~s : . )
! tnternational Planned Parenthood Federation,
i ’
i
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ACCOUNTANTS' LETTER

Naze of Organization Planned Parenthood Federation of Aserica, Inc. (PPWP)

As indicated in our accountants' report dated March 24, 1983, the financial
stateszents of Planned Parenthood Federation of Azerica, Inc. aa of and for
the vear ended December 31, 1982 vere prepsred in conformity vith generally
accepted accounting principles. CGenerally accepted r-acounting principles for
an organization such as Planned Parenthood Federation of America, Inc. are
those prescribed by the industry audit guide entitled Audits of Voluntary
Healtn and Welfare Crganizations published by the Aszerican Institute of Certi-
fied Public Accouniants and the Standards of Accounting and Financial Reporting
for Veluntarv Health and Welfare Organizations (1574 Edition) prepared and pub-
lisne¢ by the National Health Council, Inc., the National Assexbly of National
Voluntzary Health and Welfare Organizations, inc. and the United Way of America.
)

Signature:

Firzm: Feaz, Marwick, Mitchell & Co.

Address: 345 Park Avenue

New VYork, New York 1015¢

26-741 O - B3 ~ 22 i

323
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Pest, Marwck, Miched & Co.
F)E}xr Cerufed Pubix Accountanty

MARWICK a3 Park Avenue

New Y‘od NY 10134

The Board of Directora
Planned Parenthood Federation
of America, Iln:z.:

We have examined the balance aheet of Plan-:d Parenthood Federation
of Aserica, Inc. as of Decesber 31, 1982 and the related stacements
of support, revenue, and expenses, and char jes in fund balancea, and
of functional expenses for the year then ended. Our examination vaa
made in accordance with generally accepted auditing standarda and,
accordingly, included such teats of the accounting recorda and such
other auditing procedurea as we considered necesasr in the circum
stancea. .

As explained in note 7 to the_ financial stateszents, final aectlement

. with respect to the recovery of Program administrative charges under

grants from the Agency for International Developaent subaequent to
December 31, 1974 haa not been made. The final outcome of such
aettlement is Not presently determinable.

In our opinion, subject to the effects of such adjustments, if any,
as wight have been required had the ultisate outcome of the watter
discussed in the preceding paragraph been knowvn, the sforementioned
financial statewmencs present fairly the financial poaition of Planned
Parenthood Federation of Amefica, Inc. at December 31, 1982 and the
tesults of its operations and changes in fund balancea for the yeart
then ended, in conformity vich generally accepted accounting prio~
ciples spplied on a baais conaiscent with that of the preceding year.

/ﬁé /%,MJ /7,'{2&/01 é

March 25, 1983

324
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Aveespix 13
"’E Unued States
S/,\\‘ Office of
/) Personnel Management  wahogon. D C 20i1s

Soa Haleare o

Septemher 15, 1983

Walter Slocombe, Fsq.

Caplin & nrysdale, Chartered
110t Seventeenth Street, N.W.
wWashington, n.c. 2003s

RPe: Request for Reconsideration
of the Decision of the
nirector of QOPM Denying
National Fligibility to
planned Parenthood for
the 1983 CFC

Near Mr. Slocombe:

vesterdav I issued a ruling denying Planned
Parenthood's application for admission to the 19831 CFr.
This morning, 1 received your letter on behalf of Planned
Parenthocd reauesting that I reconsider and reverse
vesterdav's decisinn. This letter constitutes my decision
on vour administrative appeal.

Initially, it should be noted that most of the points
vyou raise do not address the core gqround of my decision.
for example, the issue of the tax deductibility of
contributions used for lobbying purposes is not a crucial
element with respect to your application. Rather, it is a
matter that, because of the obscure record made here by
the applicant, calls for a more careful review of the
application. 1In this redard, I note that although Revenue
Rulings may not always he accepted by the courts, they are
Executive Branch issuances that reflect the view of the
Fxecutive Branch on tax law matters. Accordingly, I am
not free to ignore them but must give them ful) force and
effect unless and until a court rules otherwise,

similarly, the points you have raised over what you
term the "aborticn issue," the question of entity
definition, and the 50/2D rule, are not responsive to the
reason for my decision. Aqain, these are issues that,
L
r
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hecause of arbiquities on the record, have trigaered an
examination of Planned Parenthood’s application.

pispositive, as vou recognize, is Part vil of my
decision. You have indicared a3 number of instances in
which vou helieve Planned ®arenthood's application has
heen treated uneaually with respect to the accounting
recuirements in the CFC regulations, You cite a number oOf
examples from the applications of other organizations
seeking admission to the 19R} CFC where you submit that
the financial reporting requirements have not been met.

As vou know, the Federal government has lJimiteq
resources with which to conduct the CFC, and it therefore
must relv, in part, upon public participation in the
eligibility orocess, Although your submission in this
recard is late, the issues you have raised with respect to
the financial data of other organizations are genuine.
accordingly, today 1 am divecting the staff of OPM
to conduct an investigation of the applications of those
orqanizations that yon have indicated may not satisfy the
financial requirements of the requlations.

Nhviously, the administrative process must be
condueted in a manner that ensures fairness and Pprovides
ectual treatment. CGiven the complexity of the CFC program,
and the lirmited resources with which it is conducted, it
is not inconceivable that inconsistent applications of the
requlations may not occur. Any such finding, however,
must not he used as an excuse to permit entry of
non-conforming organizations, 1Indeed, such findings must
trioger further review to determine whether other
organizations mav be disqualified from the Campaign. 1In
this reqard, I note adain that 22 applicants to the 1983
CFC were reiected on grounds similar to those upon which
Planned Parenthood's application was rejected.

Accordingly, I find that none of the arguments
posited in your letter for reconsideration warrant a
reversal of my initial decision in this matter. I,
therefore, reaffirm my September 14, 1483, decision.

Sincerely,

D A T

ponald J. ODevine
Director
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AvreeNpix 14

SLANNED PARENTHOOD TEDERATICN OF
AMERICA, IuC., ew al.,

]

)

)

¢ plaintifis, |
)

2. )

)

THE HONORABLE DCNALC J. DEVINE, )
)

pefendant. )

ORDER

Civil Action lo.

£, Dlanned Parenthood Federation of America,

Inc.

83~2118

("Planned Parenthood”) has moved thig Court for the entry of an

srder 3irecting the defendant, Dopald J. Dev:i

ne, to

declare

Planned Parenthood to be a national voluntary agency approved for

darticizazion in the 1983 Combi..ed Federal Campaign

(CFC).

history of tnis case i5 recounted in the Court's Order of

Th

e

September 14, 1283. In that Order, the Court directed defendant

to issue a prompt decision., supportaed by cogent reasons, as to

L
o
2
Bl
Irel
)
pA
o
)
p)
(ad

5 application. The defendant reached nis

fazision

iff's application just prior to the 3:00 z.m.

n

cl

me

specifiad by the Court, and plaintiff was advised that it had 10

days to reguest reconsideration by the defendant pursuant to 5
C.

f.R. § 950.407(e) and 48 Fed. Reg. 34914 (Aug. I,

1983).

Planned Parenthood Submitted a iengthy request for reconsidera-=

tion early this morning, September 15, 1983.

similarly denied today at approximgtely 2:230

This request was

SR,

at which

the Court indicated it would consider the instant motion as
X

-
ti

me
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ists for the

CEC on donday, September 19, 1983, Should inally

srsmoswne 1993 CF7T 12 will lose zhis fertile source of

fipanc.al contcibuticns, apgroximately half a million dollars in
rzcent y2acs. Horeover, scme federal amployees will be deprived

cpportunity o donac2 o the organizatian .of cheir

Tsr & more complet: discussion of the extent of the harm

<o plainciff if excluded, 3ee Orders, Julwv 15 and July 26,

3. olaintiff has made a strong showing that it is likely to

succe<d on the merits. Defendant maintains thit the “disposi-

B

vive®” raason for the exclusion from the 1383 C
eiff did not comply with prescribed accouncing sractices-~the
"srandards”. However, several other organiczations similarly

failed to follow exactly those same standards, and nonetheless

-2-

C was that plain- <
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The harm %o platl

The public interest woul
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sroaram,

zanpliance

past veirs

examination oy a nazicnally

accouneant, accorlil

admitted Dias against

tiff in Jenying the raguested rell

varwhalmingly outweighs tne harm to

reicizants.

g plaintiff's inclu

nomne IomBl

13

3
o
s
[

W4Lmn
cannot se {gnocaed nha

in zhe

Tnose ackhi

dafendant

2f plaineiff at this stage would be

zne local committees could simply

te served by the

sion.

irrevecacle.

s

parsi-

auditc

rapurable

=ne Jours

£3r denial are

o
(23

Yetr,

Court subseguently determine that exclusion Is inceed

"

&

issuance of

Tederal employees have
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sean invited to conecribute ro Planned Parenthood since 1768. In

L3%1 and again in 1982 tney nave npad Ti. Cevine's approval of

cerzainly dec not nave o

TontrinUtions.

otharwise gravely diagserved. It (s a
forthrightness.

Accordingly, to enable ihe parties to fully marshal and
articulate their arjuments in open court with supporting
testimony, as appcopriate, DPlaintiff's motion for a pe:ménent
injunction will ne heard on September 26, 1383, at 1:30 p.m. at
the expiration of the tamporacy restraining order hereby lssued--
the outsiie date designated by Dr. Cevine for plaintiff to appeal
nis decision. Supporting papers from either side for the hearing
.
on Septemper 26 must be £iled no later than 4:00 p.m., September
22, 1983,

It i3 ORDERED

tnat Jdefendant, Conald J. Devine, his emplcyees, agents and
any others acting under his direction, be and rhey hereby are
directed to immediately and uneguivocally include Planned
Parenthood Federation »f America, Inc., as a national voluntary
acency for pa;ticipstion in the 1983 CFC. This exact Order must

;mmunicated to all local committees across the nation within

surs from its issuance to permit plaintiff's inclusion iIn the

to be finalized quday, September 19, 1983,

1intiff, Planned Parenthood Federation of America, Inc.,

-~

ERIC

Aruitoxt provided by Eic:



321

3hall 2os% 1 nond, casn or surecy, :in the sum of $100.00 no later

than 4:20 p.n., Friday, Sepremper 14, 1383,

— /'

p——te [hevee 2l
"JOYCE HEUS 3SREEN

United States Districs Judge

o

ERIC
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ArpENDIX 1D

w= Uited States
SR Office of
D)
2 Perconnel Management ;.

s

Mua, Faye Wartleton

Progident

planned Parensnond Federation of Americe, Ine.
B10 Seventh Avends

Now fork, New York 10019

Dear Ms. Wattietons

An o oyost Kaow, by virtue of an ordor issued by the
tnieod States District Court for the District of Columbia
on Sepremher 15, 1983, planned Parenthood Federation of
rmerica, Inc. (PPFA) will be included in the Combined
Feederal Campaiqn for 1983-84 (CFC). The question remains,
however, Lo which federated group PPFA properly should be
asnigned,

Rased upon a review of the PPFA application submitted
for purpo: af the 19¥3-A4 Campaian and the decisional
standards set forth in Federal Personnel Manual (FPM)
Letter No. 4950-1 § 2(d), I hereby assign PPFA to the
International Services Agencies federated group (ISA) for
the domestic Campaign and to ISA/Overseas for the overseas
Campalyn.

FPM Lettor No. 950-1 § 2(d) provides, in pertinent
part, as follows:

under the previous rules for the CFC and the
Manual on Fund-Raising Within the Federal
Sorvice, OPM established .. . three domestic
frdnrated qroups: the fnternational Services
Agencies (ISA), the National Health Agencies
(1iA), and the National Service Agencies (NSA).
‘All voluntary agencies that are not members of
the American Red Cross, United Way, or an
independent private federated group admitted to
the CFC, will be assigned for purposes of the
domestic CFC to ISA, NHA, or NSA. Assignments
will be made according to the following criteria:

332
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to

(1} N voluntary agency who: services
are rendered exclusively or in substantial
prepunderance overseas will be assigned
ISA.

L] L] x

Wi

ar ey, wyp b

beeotie O cite b llyr e of
by A, the r

rVICes comnparsed to

Fands oan
VUL ot expenirt e e
toval

intearnatianagt

£t e

tar
expend i iaren

Wl

50,9 rreent for 19H2. The ratio of international scervices
axpr s ocompared to total programmatic expenditures was
72.9 percent, Thess ratios represent a significant
increane over the proportion of PPFA e¢xpensne for
international scervices in 198 (t.e., 51,9 parcent and 67
prercent, respectivelyd. T

These ratios satisfy the "substantial preponderance

redquir
agencies Lo the T8N tedoratead
the sitaation last year, PPRAY
dever e vo pnternat fonal services ave not disparate
thuse of cther charities participating in the CFC
154 federaned gronp.

qroup.  Furthermore,

Thias
of *he

compunication reprennnts
anstgnment of Planned
Codorated group tor purponens of
Federal Campaign,

my final
Parnnthaod
the 1983-84 Combined

Sincerety,

(—-——r B S, |

Donatd .
Director
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APrPENDIN 16

AUG 2 2 1983

Ms. Faye Wattleton

Presiaent

Planned Parenthuooa Federatton ot Anerics
810 Seventh Avenue

New Yorx, NY 1001y

Dear Hs. Hattleton:

In anticipation of qﬁestions that may arise in tne upconing
Combined Federal Campaiyn eliyipility decision process, will you please
address the following concerning your organization's application?

1. Does the Planned Parenthood Federation of America (PPFA) or any
of its domestic or international arfiliates recefve public contributions
which are not tax deductipble under 26 U.S.C. § 1707 If so, please amend
the Combined Source of Funds and Costs Report to indicate the amount of
such contriputions for the year endiny December 31, 1982.°

2. Please amend the Cumbined Source of Funds and Costs Report to
indicate the arount of expenditures made in the year endiny December 31,
1982, to carry out the “Puplic Impact Proyram,” the *Priority State
Program® and other activities of PPFA and its affiliates which involve
lobbyiny the Federal or state governments (including both the Executive
ang Leyislative brancnes). Data should include both direct expenses and
costs incurred in encourayiny action by citizens and interest yroups to
influence decisions made Dy the Federal and state yovernments. Any
non-tax exerpt funds expended for these purposes should be f{dentified.

3., Please provide financial accounting reyarding the revenues and
expenditures of Family Planning International Assistance and
International Planned Parenthood Federation. These reports should be in
conformity with the requirements set forth for statements submitted by
PPFA (see 5 C.F.R. Part 950).

4. PPFA has represented at prior hearings of the National
Elfyibility Committee that no funds received by PPFA from or through the
CFC are used to pay for abortions, either in the Unitea States or
abroad. Please document this representation, indicating how funds are
segregated and how accountiny is structured to maintain such segregation
of funds.
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He note that PPFA has made no showing of fts eligibility under 5
C.F.R. &4 950,101(a)(1) (1), You.101(a)(1)(iv), ana 950,101 (a) (1) (1v),
1nvoking the oraer of the United States District Court for the District
of Columbia in pPFA v, Devine. UPM will, of course, obey that order
uriless and untiT 1t is modified or set aside.

Thank yu. for your covperation, Please address your response to
Mr, rent datl-,, Oftice of the Assistant to the Deputy Director for

Regtonal Uper “rons, Y.5. Utfice of Personnel Manayenent, Room 5537,
1900 & Stres ., Hasmington, 0.0, 20415,

Stncerely yours,

_ Jeagir A\ 0] o
Joszph A, Horris
General Counsel

ERIC

Aruitoxt provided by Eic:
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August 31, 1983

Mr. Joseph A. Morris

Office of Personnel Management
Office of the General counsel
1900 E Street, N.W.

Room 5H 30

Wwashington, pD.C. 20415

Pear Mr. Morris:

I have been instructed by Ms. Wattleton to reply to your
letter requesting additional information in connection with
Planned Parenthood's application for the 1983 CFC. '

Before turning to the substance of your requests, I must
object to the procedure followed in making this last minute
request. OPM has had Planned parenthood's application materials
since July 5. Your letter is date-stamped August 22, but was
mailed from OPM at 5 p.m. on Thursday, August 25, and received by
pPlanned Parenthood in New York on Monday, August 29, only two
days before Dr. Devine's announced date for making eligibility
decisions. I also find it surprising that you did not provide
counsel with a copy of the letter until I requested a copy after
learning it had been received in New York.

Second, OPM is under a court order not to exclude Planned
parenthood on the ground of the eligibility provisions of Execu-
tive Order 12404. Several of your questions are transparent
efforts to avoid the impact of that order by inquiries into
Planned Parenthood's advocacy and other activities which are
irrelevant except under the new eligibility provisions. Insofar
as these questions are properly asked of Planned parenthood, they
are equally properly asked of all other participants, and I would
appreciate knowing whether similar requests have been made of
other applicants.

In many respects, the appropriate course for Planned Parent-
hood would be- to decline to answer these irrelevant last-minute
questions and seek the protection of the court against this
effort to avoid its order. However, as you undoubtedly realize,
failure to answer such questions has an inevitable "have you
stopped beating your wife" innuendo. To make clear that our
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objection 15 not based on any embarrassment at answering your
questions, but without conceding the relevance or propriety of
the inquiries and without waiving Rlanned Parenthood's rights -~
before the court, the attached replies are submitted.

Singerely yours,

Walter Slocomhe

WS /kg *
Enclosure

cc:  John DL Bates, Esquire

o

ERIC

Aruitoxt provided by Eic:
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August 31, 1983

REPLIES TO OPM QUESTIONS RE PLANNED PARENTHOOD

1. Does the Planned Parenthood Federation of America
(PPFA) or any of its domestic or jinternational affili-
ates receive public contributions which are not tax
deductible under 26 U.5.C. § 170? 1f so, please amend
the Combined Source of Funds and Costs Report to
indicate the amount of such contributions for the year
ended December 13, 1982.

Answer: The organization that participates in the CFC is
PPFA, the national organization. With the exception of gifts
from foundations and other non-taxable entities, PPFA does not
receive any contributions that are not deductible under section
170 of the Internal Revenue Code (or the equivalent provisions of
the estate and gift tax). As a matter of national policy, no
U.S. Planned Parenthood affiliate is to solicit non~deductible
contributions, PPFA has no reason to believe any affiliate has
departed from this poliey.

Like many U.S. charities, some local affiliates have -
established related organizations exempt under provisions other
than section 501(c) (3) —-- a practice recognized in the Supreme
Court's recent decision in the Taxation With Representation case.
Contributions to such groups are not, of course, tax deductible
under section 170, whatever their purpose.

You also ask whether non-deductible contributions are
received by PPFA's "international affiliates.”™ PPFA as the U.S.
organization has no international affiliates. Planned Parent-
hood, like many other participants in the CFC, notably the Red
Cross, is an international movement, with organizations in many
foreign countries. 1In any case, under the provisions of section
170(c) (2) (A), 9ifts to foreign ‘organizations are not deductible
under section 170.

2. Please amend the Combined Source of Funds and Costs
Report to indicate the amount of expenditures made in
the year ending December 31, 1982, to carry out the

. "pyblic Impact Program," the "Priority State Program"
and other activities of PPFA and its affiliates which
involve lobbying the Federal or state governments
(including both the Executive and Legislative
branches). Data should include both direct expenses
and costs incurred in encouraging acticn by citizens
and interest groups to influence decisions made by the

. Federal and state governments. AnY non-tax exempt
funds expended for these purposes should be identified.

Answer: The particular programs you refer to —-- the "Public
Impact Program" and the "Priority State Program” -- cover a
variety of activities within the PPFA organization besides lobby-
ing -- or even the very broad range of government relations
activities misdefined in your question as lobbying. For example,
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these programs include part of PPFA's overall fundraising costs
and general public information efforts. 1In any event, the
definition of lobbying used in your questlon is incorrect and
unsupported in law.

The only expenditures for lobbying made by PPFA are those
reported in its annual information return to the IRS (Form 990).
In 19842, those expenditures totalled $303,470, of which $215,937
was for grassroots lobbying, as defined in section 4911 of the
Internal Revenue Code, and the halance for direct lobbying, as
there def ined,

The individual affiliates file separate Form 990's and
report their lobbying expenditures individually. PPFA does not
have copies of those returns, and -- apart from the irrelevance
of the question ~- the lateness of your request precludes assem-
bling the information from the affiliates. So far as we are
aware, none of the affiliates has been challenged by the IRS on
the basis of its lobbying activities, and we believe we would
have been informed promptly of any such challenge.

3. Please provide financial accounting regarding the
revenues and expenditures of Family Planning Interna-
tional Assistance and International Planned Parenthood
I‘ederation. These reports should be in conformity with
requirements set forth for statements submitted by PPFA
(See 5 CFR Part 950).

Answer: Family Planning International Assistance is not, as
your guestion implies, a separate organization but a division of
PPFA. It is described in some detail on pages 2-4 of section 2
of PPFA's 1983 application. FPIA is largely funded by USAID, and
full financial reports are made to USAID. A copy of the most
recent report (which is quite lengthy) will be available to OPM
on August 31. :

Tne International Planned Parenthood Federation is an inter-
national organization, head: 'z~-: -ed in London. 1Its members are
the national Planned Parenth “*atjons in 97 countries.
PPFA, as the U.S. as ocxatxon. . one of ‘.hese members. A
copy of IPPF's most recent annual aepocu with financial state-
ments will likewise be made available to OPM on August 31.

4. PPFA has represented at prior hearings of the National
Eligibility Committee that no funds received by PPFA
from or through the CFC are used to pay for abortions,
either in the United States or abroad. Please document
this representation, indicating how funds are segre-
gated and how accounting is structured to maintain such
segregation of funds.

Answer: .As CFC contributions are received, they are

credited to PPFA's general fund. No part of PPFA's general fund,
whether derived from the CFC or otherwise, is used to provide

339
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abortions. The majority of the CFC contributions so credited to
the general fund is usecd to provide the support PPFA gives to
IPPF and FPIA from unrestricted private funds. In 1982, PPPA's
payments from unrestricted private support to IPPF and FPIA was
approximately $350,000. Neither IPPF nor FPIA use funds from
PPFA to provide abortions. The balanrce of the CFC funds are used
to support PPFA's domestic activities (including general support)
none of which includes the provision of abortions. (A separate
fund is maintained by PPFA to provide Joans to women who choose
to have abortions but cannot pay for them, That fund is financed
entirely from contributions specifically earmarked by donors for
that purpose and no general fund money is used for it.)
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pa: Notice of Mearing on the
application of Planned
Paranthood Federation of
America, Inc., to Participate
in the 19831 Combined Federal
Cappaiun

Pear ¥a, Wattleton and Mr. Slocombe:

please be advised that a public hearing will be held
to address isSues raised, but not resolved, at the meeting
of the National Fliglhilitv Committee for the Combined
Federal Campaign (CFC) held on aAugust 31, 1983, concerning
whether planned Parenthood rederation of America, Inc.,
satisfies the national elidyibility requirements of the
regulations governina admission to the CFC. “In view of
the need to resolve these issues expeditiously, so as to
permit the timelv commencement of the 1983 CFC and to
afford the applicant a reasonable period within which to
abpeal an adverse determination, if anv, this hearina is
scheduled for 9:30 a.m. on Friday, September 2, 19R2, in
the Auditorium of the Office of Personnel Management, 1900
E Street, N.W., fround Floor, Washington, D.C. To assure
that the Nirector has a full record 2pon which he can make
a determination, we urqe You and your representatives to
attend.

34}
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The unresnlved issues to which we refer relate to the
financial, reportina, and auditina data that vou have
submitted in support of your organization's application.

Statements submitted by the National Pight

to Life

Committee, Inc., have raised a series of dguestions about

whether vour oraanization satisfies the

financially-related criteria for CFC eligibility specified
in the CFC reaulations. A copy of the submission of that

committes is attached to this notice. We
determine, on the bhasis of vour submission
whether or not these alleagatinong of ineliq

cannot
5 to date,

ihility have

merit.  In addition, it is unclear from your application

what reliance, if any, vour organization p
firancial information furnished regarding

laces on the
its affiliate

bndies, and what sianificance, if any, should be attached
to the fact that this information is estimated,

uncertified, and unaudited. This hearing
resolve the ambiauities that now exist on
Accordinaly, we reauest that vou bring to
and all financial data that addresses the
the statements of the Mational Right to [i

is intended to
the record.

the hearing any

points raised
fe Committee.

in

To ensure a full and fair exposition of these issues,

we have invited representatives of the Nat

ional Right to

Life Committee and other interested persons to attend this

hearina, as well. At the hearing, your oraanization,

Naticonal Riaht to Life/;ommittee, and other interested
persone, will bhe aiveny’the opportunity to be heard orally,
and any further writter submissions will be accepted and

made a part of the record uvon which the D
make his determiration. All submissions,

irector will

or oral, should reiate to the matters raised in this

notice.

Sincerely

<
< S N

nponald J.
) Nirector

342

vours,

Tahe -

pevine

the

whether written
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 committee,inc.

Mrs. Betty H.
Chairperson ot National
Eligibility Cormmittee tor the
Combined Federal Camgaign
Cffice of Personnel Management
washington,D.C. 20315

Ddear Mrs. Brake,

we strongly object to the Planned Parenthcod Federation of
america's continued participation in the Combined Federal
Campaign and urge the National Eligibility Committe members
to vote against Planned Parenthood's membership in the
1543~1984 campaign.

Cur objections are based on Planned Parenthood's failure
to fulfill! the reguirements of the regulations governing
the conduct ¢f the campaign. We focus «n specific
evidence foom pPlanned Parenthood's own application papers
f1led with the Office of Personnel Management that support
our objections.

Any one of these objections taien alone would be sufficient
grounds for exclusion, and we have listed seven such
1ssues. The details with supporting copies of pertinent
documents are provided in the two attached appendices.

In brief, our objections are these:

1. Planned Parenthood failed to provide copies of the
financial data reguired by the regulations. Specifically,
the finances of the aifiliates are listed in the "Combired
Sources of Fuads and Costs Report," but PPFA has never
filed audits from those affiliates to support those
figures. The affiliates supposedly have 83% of the

income and 84% of the expernses, but there is no inform-
ation to verify those figures. Therefore, PPFA is
ireligible.

2. Planned parenthood failed to satisry the 501/20% criteria
1n the regulazions for federal and public support.

#irst, the orcanization fuiled to receive 20% of its income

— ’
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lication
11gn on

In conclusion, we strongly uara
Committee to reject Plannc
for membership in the C
the grounds that we have descrited ui

Lineerels oyors,
\
APLEEREES
Jean Dovie )

Presideont

o
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o

LaTa

The regulations for CFC reguire all applicants
file a “"copy of the latest external audit Ly
an independent certified public accountant.”
(CFC 950.407(f) (11) . PPFA has ncever tiled
audits to verity the tinancial information in
the “"Combined Sources of Funds and Costs

report” as required. PPIA includes dava trom all
its affiliates in its "Corbined Sources of

Tunds. . .'report, but only files an audit

rar the hesdguarters organlzation that

aecounts for only 179 of ineume and 167 of
capense Yor the organization as o whole,

Gince the awdits have not been iled, PRFA
1soinelagible to file Yor particrpation,

PLANIED PARINTHOOD PATLED T SATISTY THE NIV RAFARE (Y

CRITERLA It THE REGULATIONS FoR FLBERAL ARD
PUBLIC SUPPORT,

A. PPPA falled to reced 20, 0! ity income
srom the public in 1982. tn the "Conmbine
of runds and Costs Report” tor 1982, pDi
lists 3 bogus category or public support or
54.5 million of "in kind" income for 1its
affiliates. This category of income 1s not
permitted by either the CFC regulations or

the basic accounting gulide for CrC agencies.
(CFR 950,409 and Standards of Accounting and
Financial Reporting for voluntary Health and
Welfare Ordanizations, revised 13974, pages
135-21) The standards speak strongly against
listing "in kind" contributions because they
are extremely difficult to evaluate in order

to place a dollar value on them. specifically,
the Standards state: "The difficultics just
cited Svem to explain the almost universael
omission Trom woluntary agencies' financial
statements of any financial values for indep-
endently donated services." (page 20) In
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Appendix A -i-

planned Parenthood's own auiditors do not list
enem in the aud:it submitted with the application.
Therefore, the bkocus "in Lind" :income should be
deleted from the .noome Category.

In addition, proceeds rrom the JiC should not Lo
used to justity participation in the CFU. When
these two figures tor "in kand"™ and CUC

sncame are deducte! from the total for public
support, PPFA failed to meet the critueria of
having more than 20% of its income - from the
public.

B. PPFA failed to meet the criteria for recciving
jess than 50% of 1ts incume trom the federal
government. listed under the "Revenue" section

of the "Combined Sources of Funds and Costs Peport”

. for 1982, PPFA shows 31% of its income from the

federal government. However, grants for Medicaid
and Medicare to the affiliates are incorrectly
listed as non-federal income. Since both
Medicare and Medicaid are largely rfedcrally
funded (listing for Health Carec Financing
Administration in U.S. Government Manual,
1y82-1983, for example), the income from them
should properly be listed as federal income,

but it is not. PPFA has never submitted audited
financial records tor its affiliates that would
verify those figures. Therefore, when Medicaid
and Medicare are added to the federal goverment
funding category, the total federal income

is over 70%, and well above the 530% limit.

PLANNED PARENTHOOD HAS USED DECEDPTIVE ADVERTISLNG
1% THE CFC CAMPAIGN LITERATURE AND, MISDIRECTS
THE PROCEEDS FROM CFC INTO DIFFERENT PROG >
THAN THOSE LISTED IN THE DONOR'S BOUKLET.

planned Parenthood tells donors that the contris
butions will be used in intcrnational programs,
for services in "Latin America, Asia and Africa."
(samples from donor's booklets irn Washington,
D.C., New York City, and Boston, for example)
actually, more than a third (35%) goes to support
PPFA's domestic affiliates, and it 1s used

3s unrestricted income by them. The mechanism
for this is in the form of a rebate by the
national headquarters, as descriped in an
attachment to the minutes of o PPFA board
meeting of June 5, 1982. In the agreement,

35% of the CFC income in a city will count

as a partial payment of the local affiliate’s
annual dues (called vFair share” in the memo) .

340
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¥
e
but
are Giving or international nrograms.
oy deceptilon is darectly contrary to both
tne sparit oand the letter oo the OFC
reculations. UFK 930.403(L) specifically

states that “Funds contributed to
izations by Federal personnel must

hoergan-
o effectively

used for the announced purposes of the
voluntary agency."

PPFA bas had this arrangement wath its
local affiliates in place for scwveral vears
at least, and it conducted the 1982-1983

campaign with the intent of misdirecting
qiven for international proqrams inte
dormestic projects.

funds

PPrA should be incligible for

regulutions.,

violating

L

PARERTHOOD SPORESMEN HAVE MISLID TH
FELIGIHILLTY CoMMITi FCoABOUT
OI° THE PROCELDS FROM CAMPALGH,

We raise this objection not to the political
i1ssue that was discussed during the eligibilivy
Rearing. but what PPIA spuhkesron stated that

TE owere used for.

the vroceeds i the O

In response to statements regarding PPEA's

sition on the abortion i1ssue, PPFA spOkesmen
intained that the CFC income did not support

any abortion-related activities. These
statements directly conflict with statements

* PPFA president Fave Wattleton in a letter

in Aaugust, 1980 in which she acknowledged .
that the CFC funds supported "abortion-related"
activities by PPFA affiliates and the Inter-
national Planned Parenthood Féderation.

This letter is part of the OFM files for the
1980 CFC campaign.

by

The minutes from the PPia board mecting in
June, 1982 show that the same arrvangement of
splitting the proceeds with local affiliates
ard IPPF is still in effect. Clearly,

PPFA spokesmen have misled the Committee aboutc
the use of CFC f{unds.

see
Exhibit 6,
Saee
Exnhibic 5.
NOTE:

EXHIBITS 2. 4, AND 5, TO APPENDIX A ARE NOT REPODUCIBLE FOR PUPOSES

OF THIS PKRINT AND ARE RETAINED IN SUBCOMMITTEE FILE.
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Eahiibit 3, Appendis ,‘\’

"Medicare” and "Medicaid” us

funded programs

Source: The Unit
Office of the FPederal
DEPARTAENT OF HEALTIT AND HHORNAN SERVICES 271

Health Care Financing Administration

oo 1he 1% 1 are Biaar 1og A maltaiam dabeerent O iR INFatumn sy Lestena? megities oa o 1L

LTSRS TIEY]

The Health Care Finanoing
Adiinstration (1HCF A was Created by
the Secretary's reorgamizanon ol Match
B 1977, as a prncipal operating
companent o the Departmeng
HCHA places under one Admumstratinn
the vserught ot the Medicare and
Medicaid programs and related Federal
medical care quality control stalfs The
nalliwing major programs are directed by
1CFA
Medicare  The Medicare program
brovides base health benehts o
recipients of social secunty and s funded
through the Sociat Secunty Trusl Fund
+1CFA 1y concerned wath the
development ot palicies, procedures, and
rwdand e related 16 the program
secipients, the providers of sefvices such
s huspials, nursing homes, and
phywtans, thee intermedianes who
whicate claims, and the eftective
Jsdination with related Department
programs, activiiies, and orRanizations
which are closely related 10 the
“edicate program
Medicaid  The Medicad program
*nrough grants to States prosides medical
servoces o the needy and the medically
needy HCF A s responsible for
tes cloping approaches toward meeting
the needs of those who cannot attord
adequate medical care, providing
e hnical assistance 10 States and local
stramzatnyng 1y extend the scope and
wntent and imptave the quality of
nedical care programs for the needy:
ind serves ay the cleannghouse for
nformanon relating te the program.
Quality Assurance  An HCFA qualily
1ssurance focal pont was established to
atry oul the Quality assurance prosisions
o the Medicare and Medicad programs
ttles XVIH and XIX, 79 Stat 291 and
143, 42 US C 1395 and 1396), and
naternal.and chilg health legislation ttate
‘.81 Sral 921, 42USC. 7017311 of
e Social Security Act, as amended. Thig
esponsibifity includes implementation of
e Professional Standards Review

Organizatian (PSRO program and thw
£nd-Stage Renal Disease 18SRD)s program,
both ol which were authurized by the
1972 amendinents to the Sogial Secutity
Ac 49 Stat 6200 It alw indludes the
deselopment and monitani: of heglth
and safety standards fur prosders ol
health care sersices, whith were
authonzed under earhier Medicare and
Medicag legnifation

Ay a mieans uf meeting these natomad
objectives, the PSRO prosisions ol
section 249f ol the Sewaal Secuniy
Amendments of 1972 (86 Stat 1429 1)
U S C 1301 requre that the Secretary
of Health and Human Sersices establish
and support 3 nationwide network of
liscat, physician.sponsored PSROs
Theough the apphication of vngaing pece
resiew . the PSROS are expetied Lo
assute that quahty inpatient heatth care
services are prossded 1o benencanes and

©recipients of Moediare, Medicad, and

Maternal and Chitd Health prograns at a
te-asonable cost

The prosisions ol section 29911 ot the
Sora Securty Amendments of 1972 (86
S1ai 1463, 42 L SC 4261 known as the
“Kudney Amendment, © exlend Medicare

<

coverage under the Socal Secunty Act 1o
virtyally ali prrsons with a partieular
condibon—End-Stage Renat Dinease The
law authanzes the Secretary 1o it
teimbursement under Medhease 1o
faciliies that meel established stundards

The development and enplementaton
of health safety standards tor providers of
care in Federal health proreams dates
trom the 1965 Medicare amendments to
the Sacial Secunity Act
Long-Teem Care  The tong- Term Care
program « another aspect of the quahty
EMALIS effort This grrugnan serses s
a focal pomt for LOnR Temm Care (LT
for the aged and the chromcally df and
for nuraing home aftairs Thes iovalves
providing pohcy drectinn and
coordinavnan of LTC acbvilies Throughout
the Departipent, the des elopment.
delermematipn, and entorgement of LT1C

ed States Goverrent
Register,

tederatll

Manual

GSA

1982/1983
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Suaansas o Plonned Pesonthood Fmiotabonc”\monca Inc.

A MENBEN f TmL RTEMNGE LN PRI penlitie DL g RAT

v Aupuat 7, el
TO: Richard J. Lears, THA fatfomad dsaventive Director

FROM: Faye Wattleten, PE-WE Prostd an

SUBJECT: PF-WP Pouit: noan Morticn and Use ot ISAJGEL P

1 hnow that many 1

Ltonal dfrectory are guestioncd con-

tinually about the use of IBSCFC tund. Tor abartion and aboriion-
related servicen, and that thew lave tried to .m:.uu: them as best
they can bdsed on the dntermatfon we have provided fo the past,

It appears, however, that furthuer clatdtioatton 1s needed regarding

the use of ISASCFC funda. Encluned 15 a staterent which 1 hope is

pore detlinttive and usctul tor thene particular alveationns,

354 |
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THE TadlLys PLANNING INTERIAUTOUAL ALSISTANCE (FILA) PROGRAM

SHOULD ESTABLINH ELLGIBILIVY uh 115 Wil MERITS.

We rocommend that the Committee judge the oligibilaty
of the Family Planning Internatioenal Assilutance (FFIA) pro-
Ggram on its own merilt; as 4n ternational scrvice ayency
separate from the domestic operations of the headquarters
unit of Planned Parentheod-world Population and the I'lanned
Parenthood affitiates,  Planned Faronthouwd 14 asking the
CES ta tund PPIA as an tntes hotloiad oagenoy, but 1t s using
cananzial oty fromoage o cieration to justify ooy
witstbrlity.

fn relation to this obsorvation, we would wnvite the
et o attention o the ftolloewing three pomntse

DATA O PLANTLD PARENTHOOD S 1
15 IRRCLEVANT 0 ULBSIDILITY S8 AN
AGENCY .

1 OPERA-
IUTURNHAT LONAL

Iln the application, Planned arenthood focuses on its
local domestie afiiliates! adieal sevvice, fundraising,

and parcicipation in local cemmunity atfairs and the United
Way as a basis for proving oligibility under national scope
and public aconptanc, In the application, the FPIA program
receaves only o rolatively boael mention while the discus-
sron focuses on denestie national and local activaty.
However, theso arn relovant o activitius overseas, which
ara handled solely Ly FRIA Ddut orf Now York.

B. THE FPIA SHOUL! LY MORE FLUALCIAL INFORMATION ABOUT
ITS OPERATIONS HLFORE BLCOMING LDLIGIBLE.

We note that Planped parenthood's application provides
several sets of financial data about ats uvperations, but
nonuv of them identify how well the I'PIA, the ainternational
service arm, meets the finaacial cligibiliry criteraa.  The
audit for 1981 describeos the finances of the headguarters
unit 1p Mew York but Jdocs ncot include the arriliates. On
the other hkaand, tice jod4rce of Funds and Costs Report gives
data for the entire organication and does ruclude the affil-
1ates.  deither one, hewewsor, provides crther a complete
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ad wEiecnior oo ter the PP ey st ool
Loy, N tata s
{nt rnational A
Lol st ) e} auout
funalnion Yo the

teent o divect and/

list ot the incan

the programs carr:i>d out Ly ttat as

Tis-

plied to show that the Family Pian:
rance program med the
recerving less than o)
Federal Government and
or ndirect contributior

A S i

C. FI'IA IL ALMOST LNT IR FLODURALLY ULy, WHICH
QULSIICNS ABOUT ITH BLicTisy [GEFEIO I £1 D N T
MENT AND PUBLIC PFUNDING CRITLE

When cvaluating the PEIN Tananciar data, we could direet
the Committee's attention to "iacole” 1n Plannca Parent -
hood's audit tor 1941 which list, almost $11 miiiion in
grants from govermmental agencies, "substantiully from the
Agency for International Development.™  Under "o xpenses,”
Planned Parenthood lists $12 wmillion for “international
assistance family planning," of which 98 pvreent is "re-
stricted” funds, presumably frum the Pederal Gevernment.
Thus, 1t would appear that Plannca farenthood’s interna-
tional program 1s totally made up ot Foderal Government
funds trom the Agency tur nteraataonagl Development and
cuntributions from the Combeined i'cderat Campaign.

We suggest that the Committeo regueest that the Family
Planning International Assistance provide both a Sources
ot Costs and Funds Report and g osubgiazy ot financial
activity by program incoms and expon:

We also suggest that the "vrestricted" Tunds be de-
scribed in more detairl to deteriine whether toey are for
cither domestic or internacronal programs.

QUESTIONS ARISE ABOUT WHETHER PLANHED PARENTIOOD MEETS THE
50/20 CRITERIA FOR GOVERNMENT 5HND PUBLIC sUPPOURT.

1{ the Committee donu not wish to uvaluate the Family
Planning International Assistance Separately {(rom the
parent organization o¢ i’lanacd arcnthood, we would again
recommend that the affiliates' opoerationz not be included
in any assessment of eligib:lity. We would also invite
Che Committee's attention to the :ssue of whether the
Planned Parenthood headguarters orgonization, taken by
1tself, meets the regquiremenis of CI'R 250.30%5(a) (2) (i1i)
regarding the 50/20 split. In 2~valuatang this reguirement,
wue would point out the folluwida iour foints:

A, FINANCIAL INFORMATION ResM
DOMESTIC AFFILIATES SHOULD o S [NCLUDLD 1N THE HEAD-
QUARTERS REPORTS BECAUSE . 5 SoLELY IN UEW YORK
WITH MO FORMAL ASSOCIATUION vVl DULHLESTIC PROGRANMS.
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Accordina to the
Internatinnal asas
the Feaevatio 3

B. THE PPrA HE
SUPPORT CHITURLA

Accordin to the ludl aoedet, ten ro o
clearly mare up over 20 jeroent oo tee b
gquarters' income.,

C. CFC CONIRIB
BILLYY CRITE

Rla.

In cnecking ta determin: Juopaorcent of
the headjuarters' pncome comnes trom nGirect publie
contributions, 1t scems veasonable toot theone vron the
Combined Federal Campalyn should not b used to deteraine
eitgibility for tha Campaign.

e

ESTIC RESTRICTLD iidluiib =Houln T OAPPLY

D, PPFA'S D o)
PABLISHING INPURUATIONAL DLIGLLILUTY .,

TUWARD

such 0! the “direct contributions” listed i the audit
came 1n the jorm of “restricteu” funds, and we sugest that
Lthe Commit tee dotermine what part of those funds :s for
international operations angd what part s restricred to
domestic uvperations.  Since the application for the CRC
is being made by an international agency, wWe sugopst that
funds earmarked as restrictod to clomentie n;~AuLl‘nﬁ bLe
subtracted from the total tacune when the <6 percent eligi-
bility criteria 1s checked.

substantial amounts of “restricted” income and expense
1n the 1981 audit hawve no notation as to which part should
be attributed to international operaticns. Obviously, some
o7 1t 1s being used for domestic operations. Foip erample,
1t should he noted that the 1980 audit stated that approx-
wmately $400,000 of the restricted funds wore reserved to
e@stablish a loan fund to pay for abortions, under the name
of the Abortion Fund. In testimony before 3enatoer Denton's
committee in March, 1981, Faye Waddleton, the president of
planned Parenthood, lescribed how the money was being uscd
to pay for aborticns.

THE FPIA, BY ITS OWN ADMISSION, IROMOTES ABURTION WITH U.S.
AID PUNDS CONTRARY ‘1O LAW.

we would call to the Committcee's attention the statutory
prohibition against using the U.5. Aqgency for International
pevelopment funds to promots abort:ivn abroad. (U.S. Depart-
ment of State, Agensy for International Development, "A.I.D.
policies Relative to Abortion-Pelated Activitics." Policy

355
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Determinat pen, PD=50, e 100 19730) Ay onoeted in thear
application, the I Vinanag Intermtional ALoistonce,
Plar..ed Parenthoo. Doant ornatrenal oyaogram, as fundoed
almost entarely by A P BN

We would then toint to gecal 85 1n Planned Darenthoc:d's
“three fear Plan, " oenclosod witn sts application, Jhich
ttically stat 1LL srganl?at ..l objoctive frem 1982
ta 1384 to "suppart abort:on sad other services akroad
which cannot be dicectly financcsd oy che U4, Guuvernment.

It the Family Iloaning Intornatronal Anuistance program
15 U.S.ACLLD, -tunded and CFC-tund +i, then Planned Parenthood
1eself 1s stating that 10 15 tsiayg thoese tundn to promote
aburtion. This conflicts d:irectly with CUR O 9%0.403(a) which
roquires that UFC agencles provide servicen bl are con-
sistent wath the policies of the ULy, covernnent.

Moreover, we note that Pluanned lLarenthood pronotes the
sas of drugs such as Depe-Povera that 1 considered
unsafe by the Food and Drug ddmnarstiation oo the United
States. Use ot these diugy un women ot devcloping countries
1s tantamcunt to experiventatiun that woul | be considered
1llegal 1n thas country,

PARERTHION HU DRMEET IO LOBBY ING
S TR XN THAY Do LNUT RPPLY
NAGIOHAL BLICTOIL LYY,

b Pl
LS1DERIe
LIsSHING

c8TA

We would anvite the Comacrntes’s attention ta the capy
of the complaint tileda by ove goeanera! Counwel 1a Planned
Parenthood's CFC f1le tegardang a jundrarsing lecter from
Planned Parenthood Federation of anerica, 1 which it
solicited tax-deductible 1ands to lobby, contrary to law.
The IRS identafied that the contributions were not tax-
deductible.

Wo suggest that the Comuittee examine Planned Parent-
hood's tundraising practices to determine wncther it has
presented 1tself factually and accurately and to what
cxtent the restricted contributions given {or loubying
have been ancluded 1n the *"direct cvontributions” from
Lthe public 1o the financial repore.

Wo believs that Junds solicited
lebbying should be censidered "restricted funds® for
demestic operaciens and Gre aot applicable Lo mecking the
CFC criteria for 2U peorcent public contributions as an
international agency.

rom the public for
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“

Lot fren a0

[ q i
s regweive
i el

are o

his .

ilw RIS S R indirec

cunty are Lo & Lpon dctial rates, developed
arion with A.1.D.

by the fedetarion, ate subject O

Yederation and

taring 1977, & negutiated agreement was reached between Lhe
A.1.D. for prants covering the jerisd J ary 1, 101 through December 31,
197« and revised provisional rates were sublishedd v ;tive retrbaccively
as of Januaty 1, 1975 as follows:
S% on subgront and
27% on other dizect conts, lvuu
coszunitles, Irelgnt ad
1

. ¢
ceflain trgve payaentt.,

theousgh Greomber 31, 1979, The
and 18.9%%.

These provisional rates continrued in ef
revised provisional rates for 1920 ure

cuting 1979, management submitfed 1ts progosals for <inal razes to A.I.D. for
the vears ended Decenmber 31, 1975 ard 1376, Thewe propcaals vele exaaired
by A.1.0. and cefrita matters tenain uaresolved onich ace subject (o regotia-
r<ons with A.l.D. A final settleient rejarding the tenevery of progrua
adainzsrrative charges vade wn for the <ix ymars subszquent to
Deceaver 31, 1374 {5 not pr Jinavie.
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financing. A gy 4 Vi cbTained,
and the Boazl ot Mizictors increase this line
to $557,500 as aneded. Az s juwn again
this line of wreadil, beard 13.56% and cat
sng oa April o, 1981.

tn )77, the rocted an Srp ot tr 1 a charizable truse
on e aouat oF 573 000 shah by vl e 110 . ancing theough
Marza 31, y the Federataon's oriiiaare Ciias oot tamzations for
woluntarys stariiization clantes. An o wand tnis v .an, the Yeder-

“as i { SRV 1o %150,003 of the
abhiutana 0 . G
[

T gen i aate fs for the year
s 1,a02

i
carrenl ©
Leasehold |

SuulpIent JIguL. ltlions

(&) Leases

The Federation nal an oulsfansd a -nt for a long-ters lease for its
office facilities eupiri J 3 . at an annual fental of §$36%,339
plus utilitiss angd ce.l 3 < throush June 30, 1983, at which
tize the innuil renzal Secaae T, Ll utilizigs and real ectate tax
43sesszents i excess of for Y owe gearoested june 30, 1930,
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Planned Parenthood” o SRS
Federation of America, Inc. Fie s ra
Planned Parenthood-World Population
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S Lmpression that 1L was OFonor

e year s wetve teen

ae fpdntr o want o, a1t 1t the groe of ogr tanilies.

W1 a0 ur be dr c s wan mebe 4y elne’s busine

overamane

seifeappointed cust tae Truth and the
toninncteen Ther aTe absolutely
oanae 3G wrofigi seow thef'rte wsing to tell you. They're

acccrdinaly, under penalty of law.

—centary

§othat you will listes and

b

Yeen their wdalues

rre fave always pPle wno want to inpaosbe
o y sise.  Until orecently, you were free
£or yoursel? wmat 15 fagnt for you and your family.
reatened,  Niow chese Juarilans of other people's

Ltuts delid

2 i3nore them and

now your T
3 Lave pol

Lon'e gqet oo wIong. tape are ep tael tgious helie!
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aly alitance ot rediqion and pod

bt defear wmany ot tae Jeqiolators who wearld Bave opposed
deewpite the

LA «ould crutse agncothly throuan ongr N
Birds wote regaited to poss o Constitutional Anendment.

Croa "Human Life Statute drafted tnogn attempt to clpounvent
the “onatitutional amendment proce could pass Cangress by a
Simple majority.

.

If the amendment passes Congress, then it will be up to
the statey, twenty-one ot which have  alrweady passed pro-HLA
regolutions.  Once two-thirds (34) of the stateyg vote to
ratify, which could happen as soon as mld=1982, the B
Twenty-S$ixth Amendment <= the Human Life Amendment -~ will he
law.  And the New Righe and tkesr radical religqious allies
will ceeded an foreing you o wo live youar 1ife and phan
your family the way they tnins« you should. They will have
acgezplished that which cur Founting Fathers so gareatly fearvd:
they w11l have netyed church and ntate apd 1mposed their preju-
dices on tne entife country thus eliminating religions freedom ag

toHbe G Armerieans

TAVe s

[rext pave, pleage)
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P.8.  Your contribution in support of Planned Parenthond's efforts to stop the
Lite Amendment 15 tax-deductible,
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The Relimous Right must be stopped. che T A miust be deteated Treatize it wall be deteated only it we suceeed in
overcoming apathy and alert the majonty of Americans to this threat, Please use my tax-deductible contribution as I've
mdicated below, i this crucial battle to protect mv treedom of chowee and mv night to proivacy agaimnst those who would pervert
the U'S Constitution to toree their beliets on me and my fanuly

s20 1 S i s (1 sso 1) oo C1oSa0 L) Ssoo ) Sioao U] S2eo D Orther $

B T I AR I I LR AN A ] Dievgroctovent ot Sate -y
IO S R R I SR R R U LR U L et

Pt Heg et e Sy ETYRCNTAIELROLE § BNRLS

D grevaprger Fpatee gt Cdmern gy
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Pieae return sha o wrth siser chek male owt 1o Planned Parenthood Federanion vof Amena, o the postaae- panl reply envelope. Your contribution o tay deductible
Plannied Pacenthood Federation of America, Inc. ;810 Seventh Avenue, Bov sof~ 7 New York, New \'()rk'mzu)

-
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Internal Revenue Service Oepartment of the Treauury

Wwasteegtan GO I0Q04

Persento Curre

HOY 17 1381

Dunr Mr. Butlar:

This {8 in reply to your letter dated Gotober 16, 1951, :n which you
erncloped a letier fron your constituent, M-, John C. Kepley. Mr. Kepley
enclosed a letter froo the Planned Parenthood Federation of Acerica, In:.,
soliviting ¢inda for their Public Lopact Program.  The Pudlic Impact Pre-

Ko 1n deseribed ay an esergency fund to finance a campaign to educate
the public ard lobby for defeat of the poassage of the proposed Huzun Life

izent, ‘he letter from Pianned Parenthoead states that contritutionc
pent T2 support Planned Farenthood's efforts to stop the Human Life
Azendment nre tax-deduztible.

Your constituent inquiren: (1) whesher charitable organizaticns may
seuicit funds for a political purjudey whether sucn contributi.ng are
tax deductible; and (3) whether a charttable organization that solicits
furida for a politfcal purpooe may maintain ite tax-exempt status. We be-
lieve the following gencral information will be helptful to your cunstituent.

—~

Section 170(a) of the Internal Fevenue Code provides, pubject to cer-
tain lizitatlons, a deduction for contributions and gifts to or for the
use of organizations described in gection 170{c), payment of which ig mad:
within the taxable year. .

Section 170(c)(2) of the .de defines a charitable contribution. in
yart, as a coatribution to or for the use 3f a domestic corporation organized
and operated exclusively for religious, charitable, scientific, literary,
or educational purposes, no part of the net earnings of which inures to
the benefit of any private shareholder or individual, and which is not
disqualified for tax excoption under section 501{c)(3) by reuson of attexpting
te influence legislation, and which does not participate or intervene in
any political cazmpaign on behalf of any candidate for pudlic oifice.

Generally, section 501(a) of the Code exeapts from taxation organizations
described in section 501{c). Section 501(c)(3) refers, in part, to a
corporation organized and operated exclusively for religious, charitable.
scientific, literary, or educational purposes, no part of the net earnines
of which inures to the benefit of any private shareholder or individual,
no subgtantial part of the activities of which is carrying on propaguid
or otherwise attezpting <o influence legislaticn (except as othervige pra-
vided in sectinn £01(k)), and which does not participate or intervenc in
any political cazpaign on behalf of any candidate for public office.
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The Honorable M. Callwell Mutler
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STATEMENT OF PLANNED PARENTHOOD
IN RESPONSE TO

DIPECTOR DEVINE'S *TECHNICAL® QUESTIONS

September 7, 1983

INTRODUCTIO“

The following statement addresses all of the nine issues
raiged by OPM as constituting the entirety of the alleged "technical”
questions about Planned Parenthood’s CFC eligibility. The facts
make abundantly clear that Planned Parenthood meets all technical
requirements.

By submitting this statement, Planned Parenthood does not
waive any of its oB®jections to Planned Parenthood being singled out

for this procedure.
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1. what aqgency is  applying: Planned Parenthood

Federation of America, Inc. (PPFA), or the affiliates and PPFA

combined?

?lannnd Pareanthood Federation of Amﬁ,icaf chfi under its
trademark Planned Parenthood-World Population, ig the organizatioa
which has participated in the CFC each year since 1968. The bulk of
CFC receipts are used for overseas programs of PPFA.

As with many other American charitable organizations,
Plannad Parenthood 15 organized on a federated basis, with a national
headquarte¢rs orgqanization, PPFA, and some 190 sepérately incorporated
and largely autonomous local affiliates.

Many other CFC participants are similarly organized, and
indewmt  the regulations so0 recognt e For example, section
40T ecY 1) speaks ot an organization "with a national board of
ditectors that represents its constituent parts and exercises close
supervision over the operations and fundraising policies of any local
chapters or affiliates.” This i3 an accurate .escription of PPFA's
relationship to the affiliates.

The requlations are not entirely clear whether the
technical requirements of the so-called "50% or 203" test are to be
applied only to the national qrganizationyq;rto include theraffi}%§tes
as well. In Planned Parenthood's case, however, the question is
moot, since that test is met at both levels of Planned Parenthood's
organi:;tion.

2. Affiliates financial data.

a. Why was it submitted at all?

Regulation section 950.407(f)(12) requires that the
special financial information that is to be submitted for purposes
of the CFC aprlication "must cover the most recent fiscal Year and
represent a consolidated statement of national and affiliate income
and expenditures." (Attached) In accordance with this requirement,
and with its practice for many years in the past (and we believe
with the practice of many other applicant organizations) Planned
Parenthood therefore submit;ed the required financial information
not only for tie national headquarters organization but for its

affiliates as well.
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b. why (or in what sense) is the data "estimated®?

Asjexplained in response to the next question, all Plarned
Pagenthood affiliates maintain accounts and publish financial
statements which are audited in accordance with generally accepted
accounting principles. 1n practice this means they comply with the

Standarcs for Accounting and Financial Reporting for Voluntary Health '

and welfare Organizations (*Standards™) referred  to  in  the

requlations. Planned Parenthood's Bylaws require that affiliate
accounts be audited in accordance with "AICPA guidelines.” Those
standards, as set forth in the AICPA's revised industry audit gquide,

Audits of Vvoluntary Health and Welfare Organizat.»ns, are

substantially the same as the Standards referred to in the
regulations, See excerpts from Ch. 1 of Standards, attached, and
affidavit of Kenneth M. Fischer of Peat, Marwick, attached.

The affiliates are required to submit their reports to
PPFA, where they are reviewed for, jinter alia, inclusion of the
proper independent auditor’s cértificate.

The figuréé from those audited reports, if received at the
time the application is filed, are used in the CFC statement. This
covers 80%-90% of the total. where reports have not yet been received,
PPFA's financial offiéé obtains fiqurés from the affiliate for use
in the statement. fhose numbers are subsequently checked against
the audited reports when réceived. There is no material difference
between the totals as submitted in the statement and the totals based
on all incldded reports. (See Y 3 of Lawrence C. Broadwell affidavit.)

In sum, the affiliate numbers are "estimates® only in the

sense that they are, in a small fraction of the total, figures

obtajined prior to receip$ of the affiliate's audited report. They
are not projections or guesses, but are based on a careful compilation
of figures from the affiliates, who in turn maintain their accounts
in accucrdance with éstablished accoun;ing standards. Given the
requirement to present figures covering the affiliates, this

procedure i3 an appropriate one. (See Fischer affidavit.)
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whe firanclal accounts 3¢ all planned Parenthcnd affil:ianes
are audized and ceccified by indep-ndant accounanvi. Planned
parenthood's bylaws require, as a condivion ot atfisiaticn. chat
each affiliate underge an independent annual audi-. £azh aff:liate
13 regquired to sent to EPFA a copy of its annual firmucial statem:nt,
duly rcercitied, within six months of the end of the fisca. vear.
~ne planned parenchoed national headquarters Fimarcial Aadministra-
tion Divisicn review ‘5ach of these reports: That review inclades
~cntigming ccmpli:ance with tae reguirement of appropriave auditor

arrifizazion, Those reports are srored in the Finan

al/administra-

rion Diwizion. :3ee aroadwell aifidavit, ¢ 2.5
a. lﬁw;&&wzwﬂigé,

that sacisfy 7The regulaviens?
ves, as explLained above, all atfiliate are SO aulived.
There is no requirement eirner 10 accounting nDraectice <f
1a tne CFUC reguiations for charities crganir »d as planne) Parenthocd
P
is with autoncmous affiliates and a national he-dguarters Lo heve a
single, unified audit nor +*o maintain 2 single ireegrated sit of
sccounts. (See Fischer affidavit.) &Ny such ceguiryemznt would te

immensely expensive and wouléd impact heavily not cnly on Planned

parenthood, but on many other federated charities participating it

nrecably the Uniteo Wav. The accounting practices

.adopted by Planned Parin’ ~nad  in rospect of it arfiliagnes wte

:dentical to those adopt:d oy many major char:tieir ~och as the
reuremn.a Scciethy. america~ .ung Associaticn, American Diabetes
sssociatien, znd the Unired =ay.

B * B
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Loral L chratned Drior NG osormission oL 155 aud:ited annual reoort .
Theraetfore, PPFA's financial data as submitted comp.¥ with all tne
requ:rements of the regulaciuns.

3. Is the S50% test met?

The S0% test and the (% test are alternative. Section
95C.405(a,; {2t ti11) sets forth the requirement: S“With the exception
of volgnta:y agencies whose revenues are affected by unusual or
em;rqency cirsumstances, as determined by the Director, [an applicant
must have! received at least 50% of i:s revenues from sources other
than the Federal Government or at least 20% of its revenues from
direct and- or 1indirect contributions in the year immediately
preceding any year in which it seeks to participate in the Combined
Federal Campa:gn” (emphasis add=d). The relevant year Zcr pcesent
purposes is, of course, 1982 -~ not 1981 which is the year czvered

in the O'Re:

calculations. (The director of OPM, in fact, last

vear apprcved Planned Parenthood for CFC

‘g

arcicipation aftaer
reviesing tne 1981 Jata whic! M4r. O'Reilly is questioning.}
Planned Parenthood meets this test, whether measured alone,
or including the affiliates:
° PPFA itself does not, as is shown explicitly in its
firancial report for 1982, meet the 50% standard. It does, however,

mest the alternative 20% test, as explained in detail helow.

° Wwhen the affiliates ar= included, the 50% test is
met . Only 31.8% _of total support, counting both the national

organizations and the affiliates., comes from the Federal Government.
Counting the affiliates, the 20% test is also met, because public
ie 21 g%
support is 21.952.
As expl: . below, Planned Parenthood's treatmerit of items

a3 federal or other than federal for purposes of the 50% test |is

correct and in accordance with the requlatjons.
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4. Is *he alternative 20% test met?

navicnal
counted., the leve

he 0'Reilly statenment,

.

{s cleariy in accordance with the regulations. In particular, the

“
e
T
Cie
o1
o

form of puzllic support, which 15 2ritic

prescribed formar for the Source of Funds and i ts Statement,
atrached, explicitly includes “federal service campa.yns” as an

element of total support from the putblic.)
Other 18sues relatt: to what 13 counted as public suppore
are addressed in the foilowing paragraphs, and show tnat the

criticisms raised are all without foundation.

N Is it proper to cou~i in-kind conributicns as public

under the 20% test?

The in-kind items which are counted as public support are
naterial: such. as. medical supplies and office equipment, and free
or reduced rent for program activities. All these items have a

.
readily ascerta:uatle fair market walue. Yoluntga;:f}me is not
counted as in-kinc suprort.

By inclug:ng these items 10 the total for puklic supprort,

the af! ires are tol.owing tne reqgyi:ad practice under ¢ne standar is
of the . -cunting ptofession. The "Star:iirds”™ require that donated

materials of this z:nd e reported as contributions. (See page 22,
srtached.) Ir chocre, Planned Parenthood has foll...2! established

including these 1tems. (See Fischer

2}

accounting pracu:ice
affidavit.!

6. Is it proper to count Medica:d receipts as non-federal

sJdpport under the 50% test?

The format required by the regulations to be used for
submission of the Sources of Funds and Costs report specifically
requires that Medicaid payments De included in the category of "grants
from state or local gaovernment agencies." Planned parenthood ha%
tollowed this practice. which i3 in accordance with the realities
of the Medicaid prog:am =ud wirn the fact that Medicaid "payments

received by a health cire provider are :n the nature of third party

payments from a state agency. and not federal grants.
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srvar iards

Parentncod puklishes a wx?e vavievy of mater:als to carry out its
program purpoases and 1ts responuibility to report to the public
tincluding past contricutory: and <o help ratse tands.

Planned Parenthcod's general publicicy, informational, and

fundzaising materals

its programs ind :ts policy
conCeras. In particular, Planped Przenthood 1n such materials makes

of wemen <o deta2rmine whether and

e supporss

ta have cnildren, and that ia that connection, it

yht of a3 woman RO chocue o nave a safe shortion if
thas 15 ner decyion, This positich 13 J7a%roversial to some critics,

ricar public and is in

but 1t (s supported oy the maloricy of rhe Arn
any event Tonscigutionaglly protelted.

The only calsied in this corntext in the

mater:ials provided 0 us relates to tne descripticn of Planned

» TFC brochures. The statement

Parenthood's activities included

used in 198 was ths same as ~een used many times in the past
without oojection from OPM =27 inyone else, It reads as follows:

intris- worldwide

*Support family planning &:2r7ices ip over 100 ¢



S tnone W T oo v atd

Africa, and -

he tatance s ouned tor FPFA's general rxpenses, a

strative cosvs of

part of W«hich are sarermbur
she pynrseas Droggama.  Given raese factn acone how CFC funds are

the words of the rochure are 2an entirely accurate, brije

The bosr evidence of tne 1nt--grity of Planned Parenznood
fupdratsing literature is 1ts res:ioew 0y the two teading recognized
ndependent 2aenc10s that Certi1fy the acoyracy and talrness of charrey
Spemot. tal materials -- the Philanthropic Coivisory Service of the
ceunes. of Berter Business Bureaus and the National information
Rure1u. (Fer the roie of these agencies see attached letter of Johr
2. Schwartz, Prestdent of amer:can Association of Fund-Raising

counsel.) Planned Parentnond ts recogn:zed as meeting the standards

2t both agencies. 1n parricular, the Better HBusiness Bureau's
philanthropic  Advisory  Service's Standards for “haritable

Sciicitations reqguyire that "splicitatiors and intcrmaticnal
materiais d:stribured by any means be accurate. truxhful, and nnt
mislead:ng.” Planned Parenthood has been lis:® tha Service in
Avgust 1983, as i1n previous vears, as meeting 1ts standards for
charitable solicitations, includirg the one guoted. It is also
.iste? by the National Information Bureau 2as meeting their standards

which include a reguiserent of "ethical publicity.™.

“wccynition by These two groupn confirms the inteqrity

and accoacy ! planned Parenthood's fundraising efforts.
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H. Thoantermnt

NC . ALl anterest on lvan rundsg whether derved from

9. (a)

- 3 oubhixz rt !
“OwWn o as uhliT subpo properf ly

included under gene: sl C accepted

counting princitles o¢ applicable
Erinclza23 2t app.lcadce

Yes . For the reasons stated 1n derai!l above, the jrems

treated . sublic suppert conform to CFC regulations, and the

"

challenged troms -= CFC receipts and jn-~kind material contributions

ate prot 5 included, (See Cuescions 4,5, and 8,)

tis

support include anvy contributions

that are ne: tax deductible teo »_nt_the purpose for whigch given?

No . No such conteitations were recetved iy L2957, and
rtherefore the public support ficures could net possibly include any
such amounts.

Toe apparen stmuius for this question is the charge
raised 1n relatior to a 1931 direct mail fundraisirg 1wic.: weich
could have been (ead as scliciting contributions that weel™ e
restricted to use in effores te defeat certain legislati~n, =t~ 198
taker the positicn that gifts 5o recstricted are not tax de... R,
In =:: ¢ to eliminate any posSsit ¢ - v rtioa i othe future, Planned

Parenthood, atcer the 196, levter - L | fs% o —stioned, has insured

that its tundraising  sater s is sont ay  5u1gestion  that

conptributions received pur: vl be earmarked {or purpoces
of lobtving.

o7
2
£

Tn sum, Planned Parenthoo ully meexzs all the :technical
standards, and all of the questicons raised 2re without merit. An
exclusion of Planred Parenthocd on pur~uriae “t.chpical® grounds

would be without legal bas:s.
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ARDITIONAL PLANNED PAFENTHOOD RFUPONSES

In the conference Friday, Septedber 2, with QM Gens ral
Counsel Morris and hrs Deputy, Mr. Levinnon, it was cleorly agre i
that the administrative hea:ing to bLe held on wedne: lay, September
7 woula e stractly Yimited to the nine specific gquestijons jdentified
by them. They agreed at that time that those ninc guestions were
thee full et of "technical”™ mattere of concern to Dr. Devine.

o te that clear understanding, new guestions were raised
wWednesday, o enter 7, on oentirely unrelated subijects.

Withoul woiving oot ofjections too the procedure. hut to
mane clear ttat Planned voreithood has nothing to hide, the following
ancwere are cubmarttod to questions raised on Wednesdoy:

1. Querion:  In what categoury are funds re, orted to the
1RS ar lobbying shown?

: The funds are allocated &nong functional

divisjons based on time spent and the subject matter. The largest
amount is allocated to "Service to the Field of Family Planning.”
2. Cuestion: By what amount are affiliates' payrents

to PPFA reduced bhaced nn CFC receipts in the aftiliates® areas?
Anvwer: About $25,000 in 19F ; not 35% of the total

as suggested in the hear.ng dehosday. (Similtar al’ wances are made

for other PPFA fundraising in affiliates' areas.)
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1, ANTIRIIE RS [T planned Parenthood Faederation of

1 thet the Federataon supports the aftali-

steo?
Sroowerr Moo PEFATC financial o ctatement explicitly
chooawed b et nt gl G ante pent tor capport ol the atfrliates,
4. et pons e b Uans b b nithead attenpt to coneeal
that the attil. S oo an some qphtanien provg alt rtilon roervicen or

ahea tron cousteiling?

Attwers It iy Judicrous to contend that Planned
Fo oenthood has concealed that abortion nervices are provided at ome
attaliate ¢lir oo and trat councelling ineludes coamnseiling on the
avarioaba ity ot vjone, bt Flosood s cprboond, bhoth PPRA and
the ot f o st o s grper s the propefition that o wiran ‘:h(.m]d have a
pight to o ate shortion it that ie her choice,

Flosned farentbood gt filiates are sobject to a variety of
limijtations on the uoe of 'itle X tunds gnd cortain rvslrictiol:ls
also apply to PPFA'S overtras programs., As has been exhaustively
demonttrated o repeated audits by a varieiy of governnent agencies,
baorth bty and the affiliates compply with the-e rules insofar as
applicable e e, It however, entirely legal and proper to

private funds and  otioar funds not subject to the special

restrictions for abortion services and nejther PPFA nor its affiliates
have ever attem:ted to conceal the facts in that connection.

5. Cuestion: 1Is it puoper for FPFA to be listed in the
¢FCounder dts tradenark "Planned Parenthood-world - pualation™?

A

Swer: Yes, The trademark "t larncoed Perenthood-

world Fepolation® is used for a variety of FPlanned Parenthc

381
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o et gt 1t g ueed dor the CRC hecaure at

fandraroing for o

and teconnitaon an the CFC Canparan, The

har aequired g farrlie

e b traden gra e Op Cornon rames 1o e CFC s not limited to Ploanned

Toapes thoad o 1d Bog clatrong b «ople, ChRE and Project liope,

oot wbael partiogp ate an the vy L thooa nanes, ore nol the
Corpeerate ot b et vies whaceh o oere pecpectively,  the
Con perative for fHoorlean clief Boerywhere, and feople to People

e lth Foundationd,

t, Oostion:s Ate tanda peceived in response to the fund-
raizing letter (nclosed with o September ' notice properly included
aco publie support?

[ TR whe socaue for e nes of (3(-((".!r;ining the
weCugacy of e Soyrcer of Fundg and Cogts Report o not whether the

duct 1t le to the

funde 2w a0 receivece frop the public woere tax <
doneir s, but whether the tunds were peceived from the public. In
laty 1B, gquestions were raisrd ohout the fundraising letter in
guestion on the tounds *nat the letter could be read as restrice ing
contiibutions in response to it to lobbying purposes and that the
RS position 1e& that contrib:tions so restricted would not be tax

Jeductible. PRFA docs not agree that funds received in response to

Sthat letter were restricted to lobbying. All funds received in

1vuponse to ttat letter were in fact put into general funds of PPFA,
Nor does i:rA necesSarily agree that if funds received had been
restricted to lobbyina they would be non-dedoctible, since lobbying
of the kind in guestion is entirely permissible for tax exompt
chari!ies under nection 501 (h) of the Internal Reveny Code. However,

to avoid any o ‘ion, Planned Parcnthood took steps to ensure that

o

Ca
o
e
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fte dirs v marl vartersaln o nmare explio gt that contrabutions recejved
in Cpunfe to then were not restricted but were available for all
purpotes ol PPEA, Since February, 1982, the form of Jetter attached
too e Ceptentaer 1 Tetter has not taeen ouiaed, )
R RS »

The orounte received an o rerpornse ta bhat  letter in JUED
e apnp danmatedly SH 000, This snount 1n not nateryal in the
conteXxt ool 3Rty JMRT ditect

utirestricted poblic tontribut jons of
SH,7%0,000.

In any cvent, the i sue far tbe CFC 18 whether the {unds
shown are in fact received from the public, not whether they are tax

deductible, and no guestior has been raised -—- nor could it e -- that

the fumis are o0 teceived,

o
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