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) becomlng one of the hottest issues of the 1980«

1Y

. ~  ABSTRACT ]
s

The United States lacks an "official® l1la. :ge
*des1gnatlon. When confronted with the issus, ' Fcunding
Fathers, in their wisdom, opted against it. u; ., the.

Framers of. the Constitution elected to set the «:nate
squarely in the political domain. This matter 1s4fast

4 -

“While English' is currently the common’ language, th1s v

does. not preclude the "official" use of others. - Millions of,

students have & right to the benefits of blllntual
education.- Adults also have the Fight by Federal law to

-language assistance in some cases. Nonetheless, this exXtant -

patch-work of disjointed, sometimés conflicting court
decisions, agency rules,_leglslatlve enactments, geheral

practices and usages have not coalesced into general’ pollcy.

]

Eanguage pollcy may differ for adults .as opposed to
children. While bilingual educatlon‘may become accepted,
particularly for nonnEngllsh speaklng c 1ldren, numerous
.children, who are dominant in Englis nd are bilingual, are
.not reached by this approach.. Those chlldren, like adults,
are meeting reslstance when they attempt to gain the

4
benefits of b'=, gual asswstance 1n publlc schools.

, Blllngta ism as a policy aFfectlng adults in d;verse
public entitlements, such as public assistance and

"‘unemployment compensation, may be more difficult to i

establish. 1In'the workplace, Engllsh—only policies may be
1mplemented particularly ‘when the Hispanic work force
‘increases. Such rules may be subject to attack, but the
outcome remalns unclear at thls ‘point. . )

The language policy of the United. States, presently in
ar inchoate state, will 1likely be firmly established .by the
end ;of ‘the decade. Hispanics are .called upon.to play a
historic and paramount .role in its development. The test by
fire may ﬁéll be the use, of Spanﬂsh at ~the, workplaces

Consideration of the unlque and pecul’ar situation of
Puerto~ Ricans in a sine qua non of the framing of any-
possible  language pollcv. Along with an aPalYSlS of court
decisions, statutes, and’ agency ‘rules, “a review of the
1anguage Rrolicy bf the United States in Puerto Rico is key,
because Puerto Rifans are U.S. Citizens’ by birth.
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-

The .nature of this presentation differs much from that
of most presentations-being delivered at the Symposium. Because
the authors.are lawyers, it is cast for the most part in the
style of legal analysis. Within“that context,-it -. limited by
the focus of the Symposium +0 the national language policy
-vis a vis Spanlsh While Spanish’ is the secqapd most commonly
used language in the United ‘States, and its impact. upon. naticnal
.policy (and the converse) is paramount, a complete analy51s\\
,would require treatment of the Hawaiian and Flllplno experiences,
thoseiof Native Americans generally, and of the varidus other
llngulstlc minorities. We weave to others, or for another tlme,
a fuller analyst of this topic. -

‘r
- Np—— Vs l‘

It is reievant to explain what is meant by such’ terms as
"official® -and "common" language. The latter term, generally, Py
could be defined as that language whlch S become popular
throughout a g}ven region and which 1s uged generally°1n all
forms of . 1nteractlon. Tge measure of commonallty is ba51cally
the extent of Zits use, dnd ‘the- recognltlon 1t is given by L
speakers .as a standard for communication. It" couylld also be

a
&

- called "prevalent" or "standard", langudge. By. "official" ‘is .

meant that language or lancfages “that have received governmental

. retognition as the authorit:tive language or langwages,- usually

through. some constltutlonal or similar document. While there

can technlcally be no limit to the, number of "official" languages
of 'a given country, the number of " common " languages is limited
ultimately by their usage. It is possibleé to have an "official"
language that is not generally used by most people, and 51nllarly
it is p0551ble}for there to be a "common" language that receives
no "official" recognltlon. In the United States there are areas -
.in which Spanish is the "common" language. The time may socn ' .
come in which Spanlsh will stahd next to Engllsh as thlS country

setond. common language. ., = Y

\ L T = : ce
1 N : . - 0
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The United States: does not have an “offibial"_langﬁage v

;. - peiicy; When the Foundlng Fathe¥s con.rcnted this issue, |
‘_the}'chose net,to‘de51gnateLEngllsh as the,qrtjflal lan—(;\
éuage}lt In.fagt,,the;e Qere more than a handful of .

K : influential\citizens opposed to anything and everything

- . T~ . 3

‘ Enélisha' They would have preferréd French ors even German as
- ,,the fanguagevof the fledgling nation. Perhaps as the.resul%

of a stalemate o the 51mple lack of a consensus, the

=} s \

-Framers of the Constltutlon omitted from-that'document any ’

.
‘. y

___.=*! reference to an "officidl" language. Let's.not forget that
- I . Y 4 - Y . * ) . . o

‘many of these men could speak more than cne language with

¢ egual fluency and were not. wed particularly to any.one!of.ﬂ

B

: ) . * 3 3 \
. them. Now, aimost two centuries after the  Constitution

° . .

- became the supreme law of is land, theadebate over an

.
.
RS

cfficial language ha’s been rekindled. This issue is

potentlallybpne of 4'he hottest of the 80's.

\]

' Both political and. legal hlstory ‘suggest that 8esrg—

‘nation of an fo1c1al anguage.would Pe more divisive than
. =. .ameliorating. From iffs very. inception the United States has
(% ’ 4 e »
been a nation of natibns. Many 1mmlgrant groups have ¢

qulVed togeﬁher WItL thelr worldly posse551onq, brlnglng

W1th thém their world v1ews, mores, -and lan nguages. ' 4.

-~

. Tolerance for the use of deferent lancuvages in th N

‘ .:'"" 'Unlted States was greater 1n the 19th Qentury than the

. prgsent one. 'In fact, both French and German were languaqes
~ g ) t ‘. . b - s

By T _ __. T - ) . . ‘ . . X

1 See; qenerall", Leibowitz, A.H.," The Blrlngual '
Edtcatlon AcCt: A ‘Legislative Analysis, Natlona]

Clearinghcuse for Bllrngual Eoucatlon, 1989, at page 37

: -; .5\-., ' i 1fr” :.;'q 1: IR f\ -’ . f ‘"+ |
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2 of instructionQin various‘§arts.of the country durl;g the
. second halgnéfbgﬁe ninﬁteenthfcentury;z'xFormer Mexicer
T .citizens,‘in territories taken over by the Qnitéd States,
retained’thefrlght to preserve their native language'and

»

3culture in both prlvate and publié spheres underwthe Treaty
.of Guadalupeuﬂldalgo,'ln 1848 whleh ended onen hOSt’lltles
. between the nelghbors North and 59uth of "the Rio Bravo.-To

this day Hlspanlcs, because of hlstorlcal c1rcumstances, are

’recognized as h%v1ng avolalm to the right toffétaln»thelr‘
. I . . ‘( . -.‘ - -

language and culture: I . . f
R e~ o S R . : ,
o [For 1mm1grant groups other than : :? _
Hispanics, ‘the] decision to. come herg 4 0 s

carried with it a w1lllngness to give- .
0. © up, their language, everythlng. A
B .-; * That-wasn't true in the Southwést. *
. We went in and took. the people over, :
took cver the ldpd ‘and .culture.: They ’ .
- had our culture supeﬁlmposed o them. . o
. ; They did not consent to abandon thé&r .
. ' . homeland and to come here and léarn © o
- anew.‘ They are not only the far more

- - . nume:(:ouq group, but we reCOgnlze the ‘“ o b .
L fact . that they3are entltled to spec1al . '
" consideration.

o . ., " Perhaps no group‘"w1111ngly glvee up lts language. In ]ﬁ

. .
2

-, - the case of Hlspanlcs, moreover, there is alllthe more

" 4 \ . - j
i reason to retavn the Spanlsh language by v1rtue of our

PR

prOxlmlty to ‘our homelands.. Today, ai a result of advances

. -~ ‘o LY . »
- -

) \_ 4 )
' S ‘, United States Cbmm1551on for Civil . Rights, A .
A Better’Chance To Learn° Bilingual+Bicultural Educatlon, May,
- 19/5 :

) ' 3 Statement of Senator arb:lough, (D—Tpxas), (’
Hearings Before the Senate Special '‘Subcommitiece on Bilingual
Education of the Committee on Labor)and Publlc Welfare, 90th -

By Cong.,.lst Sess., 137 11967)

Y ' . . - -
3 R o] . R ) - . . —
. . o LI - N
| : ' " 14 B '
L .. . . . - ’{, ) E ¢
. . , .
- .. [ “
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in! technology, lncludlng modern tra* portatlon, e enjoy “the .

beneflts of- malntalnlng stronger gles to our homelands £hén
. =~ / - i >

was the case w1th European and A51an 1mmlgrants in an

.- -

earlier efa. The strongest case, perhaps, can be made _or
. ~.

~ . I
-
1

/Pyerto Ricans. ., ’ : . ;

- ~ ¥é . : ‘ o
Puerto RlCO, a Spanlsh colony since the conqulstadores

o L4

'arrivedlln the late l4005, together w1th Cuba formed the
s . .
last vestlge of Spain's emplre 1n the\Western Hemlsphere.

| <.
Acqulred by the Unlted §tates after its 1nvas1on 1n 1898‘

-

dur1ng\the Cuban-Span;sh Amerlcan War, Puertq Rico continues
V.

, oz «~ v

/\. 5

\

«to be a 30ssess1on of the’United States.

he outset 1t was the pollcy o§ the Unfted States_

Kl b ¢

Congress {which, under. the U.S. Constltutlon s Terrltorlal .

<.

Clause, has jurlsdlctlon and control over Puerto RlCO) to,'

RN s

-~ o
“americanize"”. the Island s peopleé. The pr1nc1pal tool in ot

this-process was-th ubllc educatlon systém '
' - .(’
For decades the President of the. Unlted tates
o . . .
appolnted not. only‘the Governor of Puerto RlC but 1ts

( »

'Commiss1onér of Educatlon as well. Thls helps to gauge the

. X
'key nature of this p051tlon 1n.the eyes oF the\gnlted g

' Y]

-
@tates. At dlfferéht polnts durlng th course %f almost

f£ifty years, the several Comm1ss1oners of qucatlon requlred
. .
that all, or, at the very least, the first four years of
. ¢ . ..
,elementary 1ns;ructlon beuconoucted 1n Engllsh Butﬁln hlgh

b}

schoolsy from 1900 through l949 all 1nstructlon was in

-nngllsh Sirice then, however, and\durlng the entire period

’or the ex1stence of the Commonwealth status of Puerto RlCO,

\



ecducation atfall.leveIs-has been taking place in Spanish.
. = ‘..ﬁ IMPACT OF THE POLITICAL STATUQ OF PUERTO RICO

7 - leferent courts have over tne years. taken note of the

\

_ract @hat Spanlsh is the language of Puerto Rico, and the

_— - fact that 1t is so with Congress's acqulescence.; ‘Some of
’ 'the court oplnlons about to,be c1ted are either dissentiag
« N '

opinions or;opinions of lower courts whose larnguage were not
. adopted by the revféw1ng court of appeals. Howewer, they
o clearly provide an undeplylng ratlonale for thé argument
that because Puerto Ricans are Amerlcan c1tlzens, yet dao not
have to be fluenf in Engllsh Spanlsh is a quas1 -official
langaage, or at least that Puerto Ricans have a clalm to

»
spec1al ccns1deratlon.5

' Chief Justlce Wllentz, oF the New Jersev Supreme Court, \

.i dlssentlng oplnlon, recognlzed the effect that the'

polltlcal relatlonshlp between the Island “and’ the United
States has on language pollcy. He dlsagreed w1th ‘his
brethren who held that in New Jersey ‘due process of law does
ggt reaulre»that non Engllsh speaking Hlspanlcs receive

.. 1
4

. . _ 4 For a: more detayled expos1tlon of Ebe language .
- _policy 'in Puerto ngo s public schools, see, Osuna, J.J., A
' 1istorv of Educatio in Puertc Rico, Editorial de la

Un1vers1dad de Puerto Rlco, 1949 Ed., pages 341~ 418.

5 As declared by the Supreme, Courty of the‘Unlted
‘States: "Puerto Rico occuples a relatlonshlp to tne Umited
States that has no parallel in our history." ExXamining LT~
. Board v. Flores de Otero, 426 U. S 572, . 596_(1976). )

7

-

» -—_1-—,—— e




"notices in Spanlsh when applylng for unemplovnent compen-
sation:- A
: [Tlhere are special
considerations of fairness . .
to be~accorded Spanish-speaking “
. persons. Spanish, unlike an
. ) __other, language, has quasi-.-
. “official status in the United
S //gtates becausé of our relation- o .
-eshlp to the Commonwealth of ' .
; . \\ ,PuertQ\Rlco. Puerto Ricans : \
. ) are Un1ted~States citizens B . '
w1th/the “same responsibilities 7~
and’benefits of-other Un1ted|,'

~ States citizens, but’' schools”
: }n Puerto Rico are conducted .
/in Spanlsh Thus,: pnllke e
. d 7 non-Engllsh speaking immi-
grants from foreign countries, .

non-English speaking Puerto .
Ricans are not required to '
learn English before they
may excercise their right to
vote as United States citizens.
Spanish is thereby glven special
_recognltlon as the native langugge
of many United States c1tlzens.

In Katzenbach v. Morgan,7 the Supreme Court,

speculating. on possible congréssional rationales for

limiting §4(e) of the Voting Rights Act of 1965 ° to

Ay

- . ’

6 Alfonso v. Bodrd of Review, Department of Labor.
and Industry, State of New Jersey, 89 N.J.. 41, Supreme Court
of New-Jersey, &-37, September; Term, 1981; sl_p. op. at
pages 16-17 (Wllentz, ‘C.J., disenting).

7 . .
- | . _L—384 u.s. 641 (1966).

8 42 y.s.Cc. § 1973 (e) (2); Voting Rights ‘Act of
5265, Sections 1 et seq., 4 (e) (2). .




L . ) _
c1tlzen§\educated in “Amerlcan flag schools (i.e., Puerto .
RlLO);fhad cited:. : Lo o .

a recognization of the uniqie =

historic relationship between :

_ the Congress and the Commonwealth

. of Punerto RlCO, an awareness oOf the
Federal Government's acceptance of

v . ; the desirability of Spanlsh as the
language of ,instruction in Common-

" wealth schools, and the fact that - _

- Congress has fostered policies - o -

encouraging migration from the )

Caommonwealth to the States.%: e

L o -In Puerto Rican Organlzatlon for Polltlcal Action

-

a

(PROPA) V. Kusper; the United States Court of Appeals for

M )

the Seventh Circuit explained: : . S g
- ’ ’ . X . -
=~ United. States policy
towards persons born in ° T
Puerto Rico is to make:them
. U.S. citizens, to allow them
“n ' ' to conduct their schools in
) Spanish, and to permit them
unrestricted migration to
the mainland. As a result,
thousands of Puérto Ricans
have come to live in New York,
Chicago, and other urban areas;
they are eligible, as re51dent5'
and U.S. residents, to vote in -
‘elections conducted in a lan- :
guage many of them do not -un-
e derstand. Puerto Ricans are °*
not required, as are 1mm1grants
from foreign countries, to
learn Enqlish before they
may exercise their right to :
vote as United States c1tlzens. ~

.

9 384 U.S..at 658 (footnotes omitted): 4
10 490 F.2d 575, 578 (7th Cir.1973) (footnotes
omitted). : N




v - t

. The now much-neglected case of United States‘v.JCouH%v ‘

Board of Elections of Monroe County, N.VY. 11 uphe;d
' 2 . .' . N ) * . . \ ’ - . {
federal law\against New York State's attempt to deny Puerto

-« ™

Ricans the r1ght to vote. In this case the federal
)

-government went to court to protect a 2l-vear old Puer+o -
Rlcan woman who had completed the nlnth grade in the
Commonwealth of Puerto RlCO. She was' not allowed to

reGister tobvote'at a Rochester; NMew York,lpolling place,

T 'because she could nelther read nor write the Engllsh
language to the satlsfactlon of the state electlon o
officials. o ' . i ' : .

Y

_ The thregéjudge court poheld the federal government's -
position oh behalf of the woman. . It eloquently traced the
"history of Puerto Rico's relationship to the”United Qtates
to just{fy itsﬂdecision; It stated: '

Indeed, by means of this all per-
- . vasive Article IV power [in the . " T
United States Constitution to dispose S
of and make all needful rules and
regulations respecting the terrltory oxr
other property belong to the United
States], Congress controlled the :
. very structure and existence of - /
Puerto Rican llFe and, for over : i
half*century, effectlvely shaped . ‘
its institutions in accordance - !
with Congress' own territorial ' y {
policies. But throughout most of !
e . this peried, Congress, cognizant
, S of evolving principles of
. _ - international law, recognlzed
" the' inherent right of a people '

and the wisdom of a foreign pollcy

which sought to preserve the territory's

culture and the integrity of its mother

tongue. oo : !

N,
e R

11

L 248 F.Supp. 316 (W.D.N.Y., 1965) "{three-judge
/ Court). : ‘




While, in the earliest years of
.. +the territorial administration the
24 Commissionetrs: [of Education appointed
, by the President of the United States]
N decided that the English language would”
"« be the medium of ifistruction in these
. schobls, it was soon _apparent that the '
" attempt to "Americanige" the inhabitants o
‘0f the newly acquire territory by the- '
' artifidal introductién of a foreign /[/’ o
B, - . language into its educational processes - S
- ' was not only impracticable -but dis- "
advantageous to this.country{s.relfgion
with other Latin American nations.

The 1978'5ﬁendments tg the’fedefal Bilingual. Education .
Act made-a‘speéial.pfovision with respéct toléhi{éren in’
PueftovRiéq; Tbe l974‘Ac£(permitt¢d_the Cohmonwgalth:of
puerto Rico, like local agencies in thé ﬁnited qutes,‘to
.imp;qve théiEnglish p?oficien&y of children residing”in thg
- Isi;nd; The 1978'améndments providéd that Puerto Rico couia -
‘ serve the needs of students with limited proficiency in
i Soani;h!” The ‘amendment was designed to ?ssist children who ’
return to Puer£o Rico from the States, and are unab}é to
s function.adequateiy in Spanish,Athézlanguage of instructioﬁ:
fﬁus o | ; |

.- : the Congress again recognized the singularcgature of Puerto

Rican American citizens, and also its reéponsibiiity to
presérve the native language of Puerto Rico.

what applies to Puerto Ricans as a discrete ang insular

minority by law should also. apply to all(HispaﬂicS

e
4

147




. : . -,
generally. 1n llght of prev1ously mentioned condltlons of

v

prowlmltv, populatxon shlrt and pOllthS. The.SpanlshQ S

| f. ) klanquage Eles us all together, and the benerlts der*ve? by .
ks ' Puerto Ric¢ans as a result of our pecullar status are shaled‘ L,
' . by all Spanlsh speakers. -PuertO'Rlcans therefore, can . '-‘.

- become the cutting edge, the vanguard in the<§}ruggle for S

»

¥ ; thé\\doptlon of a- new language pOllCY in the Unlted States.

- * 13

While previous 1mm1grant groups were of dﬂverse cul-
’ /
tural and ]1ngu1st1c backgrounds, Hlspanlcs speakgthe same

te A

- &

language and malntaln ties- among themselves premlsed in ~

\ \ L0
i large part, on sharlng a common cultural herltage. This- ‘

)

bond among“Latlnos exlsts desplte natlonal frontlers, !

e ‘ -

reglonal confllcts,'and a varletv of ?thnlc admlxtures. In

- Fl

'the:Unlted States Latlnos are_generally drawn ‘to ;ich ot*nr
\ B

more than to non—Latlnos. For instance, although Puerto

l
«

eran 1ntermarr1age with non-Puerto Rlcans "has intreased
L]

S over the years, it has been mostly\w1th other . | o ' ?
§ X _ :
o‘ . ) . /‘ . . . . o "
Latlnos.13 o . :

e .

‘\ However, no matterewhat justlflcatlons have been put:
. .
forth for blllnguallsm, ‘the Lngllsh language has enjoyed

primacy ln "the flelds of politics and government, commerce
A}

K and industry,'and socral 1ntercourse generally. Englrsh is -

- Y , . c
today, as it has been .in the past, the common language c=
] . . - . . K P * [ “n ' «
\\ ’ ' thls land. But, it ‘is nowhere- etched in?stone that, English
] - » . \ . M
\\ 'shall forevermore enjoy such a ‘'singular status.'-Demographic,
| \\\ . ' . . _ | ‘ - - _
. : \ — _ . ‘ s i
L 13 . . ' 73 '. .
RN , . See, Fitzpatrick, J.P., and Gurak, D., Hlspapic .
‘o \, Intermarriage in ' New York Citv: 1975; Hispanic Research
I » Center, Fordham University, New.York, 19795z, . o,
RN : ' . ‘ ’ p SO E
- A . . 9 . A _-««.\_\ .
_ |
N 1 8 \"\




sh1 ts mav cause an eventual modlflcatlon of-the ) o

L% N 2

’monollnguallsm adVOCgth by, \among others, former U.S.

Senator S I Hayakawa anq_the Presldent of’the Amerlcan
! _ \
4Federatlon ‘of Teachers, Albert Shanker.

\ . e S - X 4,
v os : ‘
. - . . B

. S o
I\ o ? . - . -
. . . -

LANGUAGE POLICY AND CHILDREN

[

]

Engllsh language proflclency is. recocnlzed by . Hlspanlcs

as 2 necessary requlrement for.interagtion with the larger

' v

soc1al body. It lS for this reason that Hlspanlc parents\

e haée struggled -so long and hard for ‘the 1mp1ementatlon of \\

%
blllngual educatlon programs in schpols throughout the °

cbdntry They have found great value ln the acqu1s1tlon of
Engllsh fluency, but are unw1llwng to see thelr chlldren
fall behlnd their peers academlcally durlng the permod of
transition from one language tg another. ‘Neither are,they
willing to allow/the denigration of their'cultural,aeritage

in the process.

. -~ However adults have. ‘fared in the U.S. in%this nation's

-

alternatlng war and romance wfth blllnguallsm and pldrallsm

1n the past generation, chlldren in ?eed of language

as51stance in school have untll receqtly been assured of

e

'gettlng it as a matt er of natlonal pollcy.

. %o

N

v



L] ) T

:(.
Even those who have questloned certaln forms of

blllngUal educatlon have sought ald for those youngstersh

as

For eyample,‘the Natlonal ‘Fducation Assoc1atlon Sas ob]ected

to the Reagan Admlnlstratrmn § limitation of funds undér'
' ‘?
$lOO mllllon for blllngualreducatlon,lé and Lhe NEA.has

proposed thatafederal leg:!.srlatn.onl'5 favoring total

immersion in Engllsh be abamdoned ' ) '

1llngual education for llmlted Engllsh prof1c1ent

chlldren has been acceptedaas part of the standaé% publlc

school currlculum, since the federal Blllngual Educatlon Act
A

was passed in 1968, and the U.s. §upreme Court ruled 1n 1974 .

that "those who do not understand English are certain to
? ‘ ! - N o - )

' [4 . ’ - . ’ . 3 " . '
flnd thelr classroom experdences whoIly 'incomprehensible and

4 ‘ "
. l . N .
ln no way meanlngful 6 ~1. ®

-
J

But to llmlt blllnguai educatlon to those children who
- » A
do rot understand Engllsh &r even those "domlnant" in
& V4 . .
another language or dialect has been found wantlng by -

‘llngulsts and educators.172 For ewample, ‘children in the

. * B )

’ ¢ . y, | . . . .\.
14, T ' ‘
Reagan is Urged .%o Dr0p aupport of Blllngual

'\Tfllh" III Education Week 3: (Sepcember 28, 1983)

15 . | )

. \ “d.R. 2682 (98th Cong. lst Sess. 983)

' \J ) .16 ]
¢ Lau v. Nlchols, 4314 U S. 563 (l974) y .
\ . 17 :

See, generally, Mational Puerto Rican Tasm ‘Force
on\Education Pollcy,‘"moward A Language Policy for Puerto

". Micans in the U.S.", Blllngual Edition, 1982; Att1nas1,,J.,'

et al., "Intergeﬂbratlonal.Persnectlves on Blllngual*sm"
Centar for Puerto Rlcan Sumdles, 1982.

o~
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-United States living in Spanish~speaking environments seem

- -

RN to suffer academlcally,'even if they are dominant in . \\\\\\

Engllsh, yet language rarely. 1s taken into-account when‘

6 these: minors do poorly. -

.

'{ . When the Aspira lawsuit was flled in New York in 1972
S to requlre the Clty échool system to prov1de blllngual
educatlon, the problem these chlldren would face was Known.

But at the tlme it was 'not cons1dered polltlcally feas1ble,

to demand that children be glven whatever 1anguage
4.1 - asslstance and educatlonal suﬁ%ort was, needed‘to al‘ow them

0 !

to maintain°pac¢e with children who Epeak\the language 'and’"

manlfest the culture domlnant in the Unlted States.18

®This larger group of Engllsh-speaklng chlldren From -
home env1ronments where languages and dialects other than.
standard Engllsh is used Slowlyahas been qalnlng some

“ecognltlon .at law. Educators and courts now are belng
3 7

asked. to lower the language barriers these youngsters may

fice. ‘Courts reluctantly are- beglnnlng o) recognlze the’

- ~

language barr*er between school systems geared toward that.n )

dom1nant language and culture‘ and,all others, 1nclud1ng

blacks from lower soc1o—econom1c status who come from Black

. Pngllsh dlalect enVJ.ronments.19 ' <

_' . 18 See, Santlago—qantlago, Isaura: "A Community's

Struagle FTor Equal Educational Opportunity: ASPIRA v. Bd. of

Ed." ‘Office of Minority qucatlon, ETS 1978, o I'd
= 19 ; v

See, e.dg. Martin Luther Ylnq Elmentarv School
Children V. Ann Arbor School District, 473 F.Supp. 1371
(E.D.Mich. 1979) .

. . {




ot

‘her home env1ronment to reap.the beneflxs of publlc e

A . : ‘
. > ' . [
- Al : .

-

Espec1ally when learfing to- read and write in early

L%

elementary schoolL children in env1ro?ments s1gq1f1cently '

dlfferent from that of the publlc school thev attend o‘ten

exhlblt dlfflculty in shlftlng from the llngulstlc cultural

" "codes" of the home to shat of the g_:las_.s;:.oom.zsO Ideally,

then, public °chool“administrators should learn, as a few

] < . 3

o
have,%% -0 take approprlate actlon to overcome lanauage

1ibarr1ers*faced by children not of the domlnant language and

cuLture. Federal leglslatlon requires that much. v

¢
ro the degree that the law 4s” followed blllngual ‘or

v

multlllngual schools might™ become increasingly common 1n
ce:\aln nelghborhoods. Thus the language or "code the

LI }

child uses will be. taken 1nto account as the school FVstems
endeavor\tq\ald all of the youngsters in the schoo]s t%/;\
adapt to the\domlnant language and culture of the United
States: mlthout caus1ng them to lose 1dent1ty or self -esteem.
+ In a”school system cogn int of such lrngulst}c and
cultural varﬁables, no child would have to*¢orsake his or =~
schoollng. Thlséwould be‘of partlcular 1mportance to
children, includgng Puerto.Ricans, who tend to,gO'back-and

- ) - ._J ’;/
: 20 rﬂ‘he code sw1tch1ng problems and the Spectrum of /|
"language and dialect" perhaps is bést discussed by the /-

.aformentioned National Puerto Rican Task Force. See, notet

1,3. B . v ™
91 - ° g . . ’ ,/( '
See, e.g. "Spanish-as-a-Second Language, What
Some dolyoke Students Have to Say" IV A Chronicle: Equal
Zducation, in Massachusetts I- (May, 1983) .

Vi

13.
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orfﬁ throughoxt the perlod of requlred school attendance,

between school systems where EngllsL 1s the domlnant‘ :

’ language and those on the Island, where Spanlsh prevalls.

\u
Puerto R;can youngsters would not be the sole‘ ¥

benef1c1ar1es. Certa}nly Natlve‘Amerlcans and Esklmos in

VAlaska face, s1mllar problems. It 1s llkely that blacks,

®

1espec1ally the poor .among them, also experlence the klnds of

difficulties resultlng from langu ge and culture 1f and when

they move. bac&‘and forth between . chools that rema1n ]
|
secregated ‘and those in whlch they are minorJ.ty.22

Schools then would be designed- to be 1ntegrated, no://
.~

'only along” racwal lines but those of language and cultur

Any move in such direction would be des1rable for those who

 do not undefstand Engllsh and also for those ‘whose home

4
environments in the United States are different than the

standard,model ‘Certainly any Chlld from a Spgnlsh—speaklng

environment could not be harmed by a new awareness of how

\

-learning of, varying "codes" ;mpacts on a chlld's eduaatlonal

progressa

Ideally,.chlldren w1th language and cultural d1ff1cul—

t}es would not be labeled as "problem youngsters" in need of ,

spec1al education.

Despite this progress in the movement for blllnauallsm

*in United ‘States schoqlsu th1s~does not automatrcally

22 Thi;\iésue and a legal case brought by the Fund.
in Bridgeport, onnecticut affectlng Puert® Ricans, blacks

"an'q whites was discussed in E.Fiske, "Languace Gap Debated

Arew," New York Times, Cl, Dec. 7, 1982

.23
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" The Report or-the-Twentleth Century Fund Task Force on -

“to federal™ pport for blllgnual educatlon.25

. . . . : ‘ ’ ' ' \ . . - .' o
\ . ey

»

translate 1nto a' rlg ht to a blllngual educatlon. fhe )
L4
Supreme Court in Lau dld not prescrlbe any qlven eduﬁatlonal

methodology to achleve an equal educatlonal opportunlty.

‘The national, mood, whlch before the Reagan Admlnlstratlon at e

most tolerated bilingual edﬁcation as a pedagogical tooI,

.-
has s1nce become ‘1éss. forebearlng. The current Admlnls—

. tlatlon s proposed amendments to the Blllngual Educatlon Act' T,

would v1t1ate 1t of 1ts orlglnal 1ntent "and purpose.23
« .

‘o

Y]

Federal and Secondary Education Pdlicy24 recommendé\an\ind g

{Ef this refleets the status of the struggle for

blllnguallsm in the area where tradltlonally there has beep

most tolerance for such a_concept, we should not be

/

surprlsed to learn that there‘have been fewlhajor advances

made ‘'in the'last few years., In fact, rejectlon of .Ei '
the public’use of, languages other®than English-is almost -
2 '

d - ' : \

becomlngﬂa badge of patrlotlsm. 3 o .

Leglslatlve enactments, agency rules, and court ' Co :

dec1slons have in the past not only coun%enanced but

requlred the off1c1al use of l nguages other than Engllsh

L Ty N 9
— A A_T‘—-—>——————-—/l_‘— . . ’ IS -
. / .

but this movement may be" stagnatlng.

23 See, March, 1983 NABE NeWS?analysls of the

. e —p————tr—
proposed amenunents and thelr lmpact.

24 - See, June, 1983/NABE News response to the

‘Twentleth Century Fund s report.‘

”~

-‘25 It is unclear that the 20th Century Fund in -fact
encorses this pOSltlon. Its President, Robert Wood, is said
to have dlsclalmed 1t in a public forum.

- . . N
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' "NATIVE LANGUAGE ASSISTANCE . . - ¥ ' o

'If Puerto Ricans and'other Hispanics are going“to get.
the publlc serV1ces and language asslstance they need, they

-“-llkel?“WIll have to use thelr votlng franchlse.é Thus, B
“Q : N .
N access to the electlon progess becomes crltlcal in crder for -

v

. Ty Hlspanlcs to have a voice in phbllc affalrs.

"y A prOV151on of the Votlng nghts Act of 1965 protected

the rlght to vote of Puerto Rleans un;ble to read wrlte, or
a .

- " lnterpret certain prOV1slons in Engllsh . $The. federal law

5
" -

was;and is as foll‘ys° ' ' - L ‘._'_"/ -
ll) Congress hereby declaresr hat N
to secure the xights under tHe 14th - = | -
. Amendment of persons edpcated in *: ' ' ,
Amerlcan-flag schools in whichH the = . , ’
s T : .predominant classroom language was o a
: 7 ctHer than English,.it is necessary - o
to. prohibit the States” from condi- - .-+ L.
tioning the - -right to vote of such . g s
persons ‘on ability to read,” write, . ~ :
. * - understand or interpret any matter , .
in the English language. _ : : : . ©
(2) No person who demonstrates - e
that he has successfully. cofipleted S
the sixth primary grade.jn a public .
.. school in...the Commonwealth of -~ . .~
.- Puerto Rico in which the predomi- S
nant classroom ‘language  was other . )
than English shall be denied the . : -
right to vote in any Federal, State - S
\ d L ' or local eléction because of his
— inability to read, wrﬂte, understand
S ’ or irnterpret any matter in the ' o .
N\ . Encllsh language... _ S LT : :

-

=4

. . . X ' ’ .
e - -
. L4 y

o

] ] . , As T r;
26 43.U.s.C. §1973bfe) (1) ,(2);. otlng/B}éhts Act of .
1965, sSections 1 et seq., 4(e)11),(2) - - . -t

v
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c 2
- In Katvenhach v. ‘Morgan 7 the Supreme Court of the

- '

bnlted States upheld th1s provxs1on of the Votlng nghts Act
. e
’ agalnst a. challenge bv the State of‘New York The CQurt

. ..'b
struck down a requlrement that Puerto Rlcans pass a” est o%
-t . .. ~ ')

Engllsh llteracy 1n .order to have the rlght to vote 1n New “,-.

-

.- 1) . . .‘Q

' York, statlng that B . ST
» ; sectlon 4 (e) may be'v1ewed as- a- measure v,
= to secure for-the Puerto Rican community ST
- . reshdlng in New York non—dlscrlmlnatory :
L ‘ . treatment by goverrment--both in .the
o lmposltlon of voting quallflcatlons and . )
. *the prov1s1on or administration of‘govern-*l k.
mental services, such as publlc schools, | ‘
<publlc houslng, and law enforcement e
= - ‘ : Sectlon 4 (e) may be readlly seén
T *"plainly .adapted". to furtherlng these
alms of the Equal Protection ‘Clause. The
practical effect,of Section 4fe) is €o
““prohibit New York from denying the rlght
a to vote to large segments Qf its Puerto.
N - Rican community. Congress has thus pro- -
. *  hibited the State from denylng to-that =~ \: = '
. commuiity the rlght that is "pregervative e
of all rights." ([Citation omitteqd.]
This® enhanced polltlcal power wil'l be -
. helpful in gaining 'nondiscriminatory
treatment in public services. for the -
entire Puerto Rican community. Section 4(e)
. . . thexeby enables the Puerto Rican minority .
a .~ '— better to obtain "perfect equality of civil rlghts
. and the, equal protection of the laws."
It was well within congressional authority:.
to say that this need of thé& Puerté Ricar
minority for the vote warranted federal : s
intrusion upon any state inte€rests s gved '
- by the Engllsh llteracy reguirement.

- . g . u )
- .27 ¢ : . - . N Lo
See,_footnote 4,-above.~q . . : .

28 = : \ . b . g
28 384 u.s. at 652-653. - : .

L}
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. T ;Section 4(e2 was a definite advance. But though the
usc of Engllsh literacy tests was forbldden, Puerto Ricans
-in New Ycrk were stlll belng stym*ed in galnlng access tQ

electcral pOrltlcs, because the reglstratlon and votlng

> . . .

'~ processes were: Stlll conducted exclu51ve1y in Euglrsh

- - So in 1972 the Puerto Rlcan Legal Defense and Educatlon

'Fund 1\;ned in represent:ng plalntlffs in the case of Puerto

t

Rican Orqanlzatlon for Polirtical Action (PROPA) v.

gusner,Z? where the Seventh Clrcult Court of Appeals

upheld a decisibn ordering Spanish translations of certain
election materials in Chicagc. The court declared that
under federal law the right to vote means the right to an

2 effective vote, and that a monolingual Spanish speaker could

not cast an effective vote when faced with electlon

-

materials he or she could not understand. Other lawsui

followed in whrch*courts ordered blllnqual elections:

.Torres v. Sachs,30 (New York), Arroyo v. rucker,31

(Phllédelphla),-Ortlz v. New York State Board of (

Electlons, .(Buffalo), and Marquez v. Falcez,33 (New

© . ' el

-

22 See, footnote 7, ‘above.

30 381 F.supp. 309 (S.D.M.Y. 1974).
31 397 F. Supp. 764 (E.D.Pa. 1974).
32 (jy. No. 74-455 (W.D.N.Y.,.Oct. 11;°1974).

Cciv. No. 1447 (D.N.J., Oct. 1, 1973).

:
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Jersey). Together with the BROPA case, these were the legal

«

underpinnings for.the bilinguaEVElection provisions
contained in Section 203 of Title IT and Section 301 of
Title III of the 1975 Vcting Piohts Ane{\Tents.

The leclslative history of -the Voting Rights Act of

'1975,_speCifically the U.S. Senate Report, acknowledges its

' . s
debt of'gratitude to these decisions:
The Morgan case has enormous
significance for the bill now before
us. The Court approved the exercise
of cong*ess10nal power to enfranchise |
language minorities who are being
denied the right to vote because of .
their inability to read or understand
English. In that instance, Congress
suspended the New York State statue
_reguiring ability to understand English
as & prerequisite for voting as it is
applied to Puerto Rican residents. '
Later litigation under that section
~held that New York must provide bilingual
election materials, as well as allcws 34
Spanish-speaking Puerto Ricans. to vote.

-

. The right to native language assistance becomes even
4

- more critical in those instances where the State-seeks.to'

deprive an individual of life or liberty. In United States.

ex rel. Negrdén v. State 'of New York -° the United States

AW - .
court of Appeals for the Second Circuit declared that:

[Tlhe least we can require is that
a court, put on notice of a defendant's
severe language difficulty, make unmis-

34 "Voting Rights Act of 1962-Extension", 2 U.S5.
Code, Cong. -& Adm. News 774, et seq. (9%4th Cong., lst Sess.
1975), at 803. . L

Ay

35 424 r.2d 386 (2nd Cir. 1970).
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takenly clear to him that he has a richt
to have a competent trans
at state exggnse if need b

his trial.

tor assist him,
, throughout

A

The right of criminal defendants to native—languaqe

assistance is baeed on the United.States Constitution's

sixth Amendment guarantee of a
adverse witnesses,

cross-examine those witnesses,

Amendment'right to the assistance of counsel.

right to be confronted with

including the right to effectively

and on the additional Sixth

The rights of

non—English—Speaking voters, however)\are given by statute,

and can be Wlthdﬁawn by legislative action. This is an.

important distinction.

political process V<ry sensitive to such

Legislators are selected through a

variables as public

opinion and special interest groups.

In the Past,

conrts have held that the use of Spanish

in official government dealings with Hispanics’ was required

in many, instances.'

For example-

Pabon V. Levine37 (tﬁe l

* New York State Department of Labor requlred to prov1de

bilingual services for unemployment compensatlon

applicants): Mendoza V. Lev1ne’

—-s .

/—-— ——

4/ew York glty and

State must prov1de blllngual serv1ces and assistance ‘to

. 1
36 434 7,24 at 391. %
37 .o p.R.D. 674 (S.D.N.Y. 1976). - o
38 412 F.supp. 1105 (S.D.N.Y. 1976). ' f
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Hispanic welfare applicants and recipients); Sanchez v

(bilingual forms, notices, and personnel required

39

Maher (1
for Hispanics who ,seek and receive welfare benefits 1n

AConnectlcut), and there are other cases.
But a recent opinion by the 1nfluent1al Second Circuit

Court of Appeals here in New York CltV has ralsed a
| S

formldable obstacle to advocates for bilingualism.
was an appeal by HlSpanlcs with

Soberal Perez v. Heckler
limited abllltles in the Engllsh language, who had been

cenled their claims for soc1al security and/or supplemental

They alleged in the .district court that -

. securlty income.
the denials wexe due to the fallure by the Department to
: "~ The

~

provide.notices and oral instructions in Spanish
plaintiffs had all receiyed,notices of denial of their
Because of their inability to urcderstand

claims in English.
these notices and the cral instructions given at the social

T~
securlty'bffice, they had waived their{right to a hearlngz/
: : . ;

\

or falled to file timely appeals.
C1t1ng precedent in the Sixth 1-and Ninth42\Circuit
- v' '!
< & . i .. i
. - . v ‘ . )
33 ) L 4 (D.Conn, ). A 3
10 L - _ D N f
Docket No.\az—634o decided August 30, 1983.
: |
4
: ‘1 Frontera v. Bindell, 552 F.2d 1215, 1219-20 (6t%
- Cir. 1975}Y. . S
” ’ - i . .
42 Carmona v. shegfield, 475 F.2d 738,739 (9th Cir. - |
1972. , . - -
. - L ) . . |
. - o ’ . )
. 1T i ) . _ . g
U -.' . ' o “
p 2130 | i
“ . . \ R i y )
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. )
Courts of Appeals, the Second Circwit reéjected the notion
+hat Spanish language is an ‘integral part of lLatiros's

napional origins. "I, anguage, by itself, does' not identify

-

members of a suspect class."l"l-'3 Hispanics, as an ethnic
croup, the court acknowledged, constitute a "suspect class"

for purposes of Equal Protection Clause analysis.
) F .
Where governmental action disadvantages
. a suspect class...the conduct-must be .
strictly scrutinized and will be upheld
only if the government can establish a
corMpelling justification for the action. ~
Where a suspect class...is not implicated,
the challenged action need only. be ra-
tionally relate§4to a legitimate govern-
mental purpose.

+

=

The court then Vent on to state what it considered such a

‘“"legitimate governmental purpose": _ .

It is not difficult for us to o 5
“understand why the Secretary decided
‘that forms should be primted.and oral -
instructions given in the English
language: English is\the natiopagl
language of the United States.

' While the court parenthetically nods at the€ fact.thaE the
three plaintiffs, who were Puerto Riéan, did not have to he
£]luent in English, andvéiiés Arroyo v. Tucker,46 those

\

particular circumstances creating special consideration for

\

43 Soberal-Pérez, No. 82-6340, slip op. at 6137.
But cf., EEOC Guidelines, below at page 29, ("The primary

Tanguage of an indivicual is often an gssential national
origin characteristic.") -

&

44 .Id.., sligyop._at'6136—37 (citations ommittéd). e
45 14., slip op. at 6138-39 (emphasis added).
a6 ' ’

See, footnote 22, above.

i& Co - ‘ v 3i
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-

‘Puerto Ricans {including the fact that "the United States
-

T

has encouraged Puefto Pico to teach school “children ir
Spanish“47), were not even considered.

. - With ré@%%ﬁ to the Due Process claim raised by, the
plaintiffs, the Seccnd Circuit held that:

Noticé in the English language to

social security claimants residing

in the United States is "reasonaltly
calculated" to apprige individuals

of the proceedings. '

©

After Soberal-Pérez it is less likely that courts, would

require Spanish language assistance in cases such as Pabdn,

. o
N . - 49
Mendoza, and Sanchez. v -4

A ¥

5. - USE OF_ SPANISH AT THE YVO:ékPLACE
4Réquifing_the use of Spanish in public'bife, however,
is.not‘fhe-only goal éf a language poiiéy %Hat would fbsteq_-
tolerance of a language otherrthan.English}iﬁ this éociety.-
< I o

It is important to have the use of other languages permitted

- !

elsewhere, especially in the work placge.
In employment, language,use«should be viewed against a
L t . . .
background of regpect shown geperally for a given ethnic or

47 372 7. Supp. at. 766.
43 ‘Soberal-Pérez, No. 82-6340, slip op. at 6141.

Note the courtis narrowing its holding to those residing in'

the country. R L -

49

o

See, footnotes 28,29, and 30, above.

I3
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. ) ’»

nat""i;grqu& The use of Sp'anish'at the ‘workplace poses

ent guestion urier'the law: To what extent and

n"-

under what circumstances is an employee ‘entitled to speak

4

Spanish on the job, free from adverse consequences?

a dif

Employment practices which impimge upon_the rights of
Hispanics are governed‘by a federal statute pcpularly known

q.
as Title VII oF the Civil Rights Act of 1964 =0

gection 703(a) (1) c# Title VII provides that it is an

unlawful employment practice for an employer "to
discriminate against any individual with respect to ... _

- v

terms, conditions or privileges of employmént because of

“

such indiviaual's cen national‘origin". Court s
1nterpretatlons of th1s act have set aslde neutral '¥
Vi .

employment practlces whére they dlsproportlonately harm a
protected grcup's ablllty to obtaln or malntaln employment
and are not iustified by a business necesslty. For example,
a height requirement usedvas a basis for hiring was set \
aside in Los Angeles as being.unrelated to the job of;'
sirefighters, when it disproportionately excludea a large
number of Mexican-Americans 5;. -
In the absence of. this antl-dlscrlmlnatlon law many of
the rlghts and pr1v1leges that employees have are dlctated

by the employer. In ceneral terms, therefore, unless

7 - ] \

>0 4z y.s.c. s%000e et seg.
51 pavis v. County of Los 2ngeles, 566 F.2d 1234

(9th Cir. 1977).. : "
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civil rights or labor law is implicated emplovers are often

free to impose any'rulee\they desire. : o

_ Many empleyers havekimposed "Englisheonly" rules »
varvin, froh‘prohibiping.thé.use of other languages at
eertein specific times of the wori day to absolute
prohibitions at all.timee while on the job. Hispaniee ere
usually the affected_groupl All of the reported decisions
in this area have been brought by“Hispanic workers and

a

Hispanic civil rights organizations. A review of this case

-

- law reveels that by far the -challenges have been successful,

with‘only a handfu;ybf cases suxrviving fhefbharge that the
English-only rdles unlawfully discrimin@ted against Spanisn-
speaking workers. - ::' . ' . | 0

Legal challenges o Engllsh~onry rules52 have been
successful and have establlshed the folloW1ng general

pr1nc1plesr

. N '
a) Absolute Prohibitions: Blanket prohibitions on

speaking any language other than English at all times at the

workplace are categorically illegal.53; } . o

v

- : ~

. 52 ‘Six. oplnlons were rendered, two' of whlch were s
decisions of the federal courts, the remalnder,
administrative opinions of the EEOC: Garcia v. Gloor, 618
F.2d 264 (5th Cir. 1980); Saucedosv. Brothers Well Service, -
i64 F. Supp. 919 (S.D.Tex. 1979); EEOC Dec. No. 73-0479
.Feb 1973), CCH Employment Practices q6381; EEOC Pec. No.

2-0281 (Aug. 1971), CCH Emplqyment Practices §6293; EEOC

uec. No. 71-446 (Nov. 1970), CCH Employment Practices 96173; .
EEOC Dec. AU7- 2-§8 (1967) (unreported)

53
abcve. -

See, EEOC'Decisions Nos. AU7-2-88 and 71~ 4A6

25 534 , - "; )



'operatlon ‘of the bus1ness.

'b) Business Necessitv: A speak-English-only rule

,might be justified by aAvalid‘business purpose ior example,

if the rule is necessary forithe safe and efficient
Because of the potentlal for dlscr1m1natlon.aga1nst
Hispanics presented by Engllsh-only rules; a busJ.nesc .y
necesslty defense should be carefully analyzed to assure. .
that it strlctly addresses the buslness Durpose proferred,
while not undu1§ burdening Spanlsh—speaklng workers. For
example, there+is some support for the proposltlon that.
'customer preference cannot always prov1de an emplover w1th a

’

valid defense.54

.

In the admlnlstratlve cases d1scussed above certain;
business purpose deFenses were 1nsuff1c1ent to support an
Englishéon;yArule. The .mere fact that speaklng Spanlsh may

appear disrespectful when non-Spanlsh speaklng persons were

present was held insufficient in one case.55 In another

case the defense that.supervisors would not understand the

S .- . . . 56
workers' conversation in’ spanish was also unsuccessful.

\ .

——

- 54 See, Diaz v. Pan American World Airways, 442 F.24.
385 (5th Cir. 1971) . ,

55 gEoC Dec. 73- -0479. An attempt to halt. the ugg of’
Spanish when English- speaklng patrons were' present w lso.
fourd insufficient to allow an English-only rule. EEOC Dec.

72-0281. This. decision apparently went out on ‘a limb and

may not be decided the same way today. See, discussion of

FEOC Guldellnes, below.

56  ppoC Dec. 71-446.
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- C) Instances Where English-Only Rules'Are

Permltted Case law has allowed” the 1mpos1tlon of -

; T-‘ngl:.sh—onlv rules, in limited c1rcumstances. In Saucedo V.

( Brothers Well Serv1ce,5? the court found that plalntlrf

4

Saucedo's dlscharge as an oil drlller, for_v1olat1ng an
- ’ Enallsh—only rule, was 1llega 'The court focused on

: matters wh1ch were later 1ncorporated in the EEOC

‘Guidelines: . whether the pollcy establlshed‘was consiste;yly
» enforced; whether all employees had notlce/of the rule, and

whether they were 1nformed of the consequences of speaklng
) . ‘N
Spanish in v1olétlon-of the "ruleh. In all 1nstances the’ 3§

court found that these matters*were notfsettled. . .

>

NeVertheless the court noted that where the safety,of
the employees was® at issue, an Engllsh only rule cduld be

enforced durlng the, actual drllllng of the oil well because

\ N
oI the HECESSlty for cooperatlon and team work 1nherent nn

.such an qndertaklng. In- effect, the court was saylnd thdt }\“

¢

safety may be a valid bus1ness purpose ‘that’ would render’an

English-only rule necessary. A b

In Garcia v. Gloor, 58 a federal.court of appeals

¢

i,

?

squarely addressed the proprlety of Engllsh—only rules and
made some startling observatlons regarding their legallty.

Language discrimination, th

cdurt stated, is not national

hY

origin ddiscrimination; neith is discrimination based on
. 3 .

.

o " 57 464 . Supp. 919 (S.D.Tex. 1979). -

" 58 18 F.2d 264 (S5th Cir. 1980).

A
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.

any other ethnlc ‘or, soc1ocultural'tra1t. “This ‘statement was

- supported by the court' s finding that the Engllsh-onlv ‘rule

G
could nkt dlscrlmlnator*ly harm the plaJ.ntJ.fF because "the

1mpact of the rule is one that the affected emoloyee .can’

readlly observe and nonobservance is ‘a’ matter of individuval

preference 59 The. dec1s1ve factor in the court's view

‘was the fact that the plg&?tlff was blllngual.

[I1]f the employer engages Aa blllngual

person’ that person is granted neither, :
the right nor. pr1V1lege by statute to -
use the langBage of his personal: :
preference.

The court went even, further and stated that this

.English-only rule was valid even if it represented an

arbltrary and unjustlflable bu51ness practlce.

. Fortunately, Garc1a v. ‘Gloor does not represent the-

_present state of the law in thls area. In fact, it has. been‘

llmlted by the Equal Employment Opportunity Comm1s51on
(EEOC), Wthh is the federal agency charged with the

enforcement of TltlquiI s guaranteesv/ The court in Garc{e

4

’ was clearly dec1d1ng ﬁhe case without an. EVOC "standa d for

-

_testlng such-rules [or] any cenera] policy, presented to be
derived from the statute, prohlbltlng‘them."61 As a
result,}all future challenges to these rules can rely'on the -

guidelines- promulgated by the agency.

©

59 18 F.24 264, 270 (5th’cir. 1980).
60 14.- at 269. \ '
61

) 618 F.2d 264, 268, n.l.
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.1 . ’ - 4 /" T
. The EEOC ofteén premulgates regulations that have the
force of law. The EEOC has enacted Guidelines Qn

9

Discrimination Because’ of National Origin which state in

pertinent part, as_follows: ' \\\;
' A rule requiring employees E tox
to speak only English at all times
" ' - in the workplace is a burdensome

‘term and condition of employment. T

- The primary language of an individual . _:7:i§n"

is often.an essential national origin
characteristic. ~Prohibiting employees
~dt all times, in the workplace, from ° .
speaking their primary language or the .
language they $peak-most comfortably,
disadvantages an individual's employment
. opportunities én the basis of national
- ‘ origin. It may’ 'also create an atmos-
R : phere of inferiority, isolation and -
' *  intimidation based on national, origin
which could result in a discriminatory
.§¢ working environment. = Therefore, the
‘Commission will presume that such a rule
; .violates Title VII [of the Civil Rights
-Act of l964] and Wlll closely scrutinize it.

~

62

Recognltion of language as ‘an "essential national .
. o origin characteristic" is the critical: element in the FEOC's
apprOach’ "Unless: language is equated with national origin
an allegation that an English-only rule Violates Title VII
\.cannot be successful. Nevertheless the regulation poses
additlonal problems of definition. As stated‘above the
Hrohibition which is suspect is ‘that which is directeé at

the employee s "primary" language or the language ‘spoken
1.. - . . B

os? comfortably". While never tested in court these
! . : ' :
]
|
i
!

62 - 29 c.F.R. §1606.7.




‘standards may lead to disparate.resnlts depending on whether
the plarntiff is comfortable in either Spanish or Engiish or
both. - . T | .
) | AS noted.abore,.these Gdidelines legally recogni;e‘that

- a
language is‘oiften an essential national origin

. characterlstlc, contrary to the Garc1a case.63

{
- ) _ Furthermore, the regulatlons establlsh the folIOW1ng

Ty . ., o . . -

standards' ' o - -
v {a) An Engllsh-only rule’ applled at all
times in the worxplace w1ll be closely

I : - scrutinized -and is presuﬁptively;illegal,

(b) An English:only rule applied only at
 certain times in the workplace Qilldonly

he tolerated if justrffed by bnsiness " -

necessity. ] ‘. Co v-d

{c) Employers should notify all wgrkers

of the applicahility of a linitedenglish-

only rule and of the consequences of V1o-

v -7 PR . . i
‘ Tating such a rule. a :

-

{d) Finally, the'EEOC,_in its preamble to

. .

“the C-uidelines,-,G'4 recogniéed only two

-

. ' 63

Cf., Soberal-Pérez, footnote 31, abcve, and rext.

64 45 C.p.85635 (Dec. 29,7 1980).

e
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possible bus1ness purposes Ior 1mplementrng

—“".’,1 *

-t

such ¢ rule: "where safety requires that

all communications be in Frnglish so that
B ~ : <
everyone can closely follow a particular

+ task, such as, surgery or drilling of oil ~ .

wells; or where a salesperson.is attending

fagh!

Y R w5 ) ' .
to English-speaking customers." \ v

—

2 : :
Unéer these standaros, the Carc1a case may well have been

‘ dec1ded dlfferently . _
After the GanC1a dec1s107 and the EEOC's Guidelines,’

‘ s LI

_several cases were repdrted .in thlS area, two of wh;ch

received widespread publ*c1ty., These cases deflne the'

present legality of these employment practices: - {'
\ N ‘ . - :
Administrative Decisions: Two dec151ons were - rencered

i

by the EEOC after the promulgation of the £EOC o

.Guidelines.§5

The f1rst decision. struck down an absolute :
?

prohlbltlon on speékrpg'langtages other’ than Engllsh in a

tallor shop.. Desplte allegatlons that.- customers complaﬁned

‘when they heard co-worker" soeaklng Spanlsh the EEOC

‘Gecided that other solutlons wereé avallable and no Business

- : S L ' .66
. necessity was shown to save the-policy.
Lz A . ‘ Al -

- . . 2,
> = (e

‘ e EEOC Dec. Mo. 81-25 (July, 1981),. 27 FEP Cases -
1220; EEOC Dec. No;'83-7 {April '1983), 31 FEP Cases 1861.

. &6 The pollcy was ev1denced by a notice which told
employees "when vou are on the payroll all conversations
will be in Encllsh Either work and speak English dr’uork
and don't talk."

—{



, - The'sébond'decision‘was an unsuccessful challence to a
carefully tai;bred ﬁnglish-only rule at a quroieum
company's refinery and "laboratory work sites. The
Enqlish-only-rule Qas applicable tc refiner§ personnel only
ddring emergenc}es and to those refinery workers;in the
laboratory and'proeessing areas,.only when they were_

per%brmlng thelr job duties. The employer successfully

.

defended this rule as necessary for thé safe. and effrc1ent
: _ k
operaelontof the bus1ness. . .

-

Both of thzse d.~1c:-ons are consistent with the EEOC

Guidelines. The latter decision (No.83-7) presents &

oy ° ) L o 7 .
‘favorable limitation on the application of guch a rule to

, workers only "while performing job duties".

‘ Uy EEOC Chargeg: In two separate cases EEOC charges were
filed in 19282 challenging English—only rules. Neither case
has resulted in an oplnlon.

o .+ The_first case 6? resulted in a successful and

I

/ . . . :
publicized settlement -for three Hispanic women. These women
were fired tvo days after the following order was given by
thelr superv1sors~

From this day forward ENGLISH -
only is spoken in this office.

When you speak in your own

language the rest of the crew -
here, knows you are speaking -
about one of them or me. So

-in all fairness to your co—workers
stak English only.

<

, 67 Lavine, Berroa & Puente v. Nacvional Restaurants,
Inc., EEOC Charge Nos. 021-83-2062, -2063, and -2064.

. 32
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The workers were figure clerks. They talliedfmeal'checks
and'verified the totals shown. Their job dutﬁes did rnot
.include any contact with the public. ChargeJ were dropped
after a successful settlement was reached thch awarded the

women their positions w1th no loss in beneflts, back pay and
|
most 1mportantly, a recission of the anllsh-only pollcy;
The second case is a pendlng challenge te an

. English-~only rule presently in force against all mun1c1pal
emplovees in Elizabeth, New Jersey.68_ Unllke greV1eus
cases the employer in this case has not taken any.adverse
action against emﬁleyees for Qiolating the rule which was

69 'In fact,

incorporated in one of the Mayor's memoranda.
the bity'of,Elizabeth, in response to the legal challenge,'
has nearly disavowed any 1ntent10n of enforcing the
rule.70 Mevertheless, the memorandum has‘not been
reseinded and allegations are made thatlaffeeted employees

are not complaining for fear of losing their jobs.

’ . - ' . 6-
68 Puerto Rican Lecal Defense and Education Fund v.
Citv of Elizabeth, EECC Charge No. 022—83—0844.

69 The memorandum by Mayor Thomas G. . Dunn, dated
June 16, 1982, stated in part: :

May I add further that Engllsh is the
primary language to be spoken in the
official ccnduct of City business. Other
languages should be used-only when helpful
to.citizens or visitors who are handicapped
because of a language barrier. Furthermore,
it is most discourteous for City employees
to converse in other than English in front
of cther City employees.

. - 70 position Paper by Frank Trocino, City Attorneyv of
Elizabeth, Aug. 23, 1983. ' -

| | TR
42




BotH of these recent cases present Englféb-only rules
that are decisively 1llegal under Title VII ard the EEOC

Guldellnes. All 1nd1catlons in the case law are that these

absolute- prohlbltlons are illegal and that the "dlscourtesy
or the "unfalrness of speaking ancther language in the

_pfeéenCe of co-workers does not provide an adequate bu51ness
necessity., If these reasons_are the only justification that

the City of Elizabeth will offer, their English-only policy.

should not Surv1ve a challenge.

-

The case of Elizabeth, ' New Jersey 1llustrates the
prevailing trend in the national mood.agalnst blllngualism.
Some are bedginning to see this movement &s & national

crusade.

-

A group of ultra-ccnservatives spearheaded by S.I.
HaYakawa reéently founded a non-profit brganization whose
purpose is to promote a constitutional amendment
establishing EhgliSh as the official language. It was then-
Senator Hayakawa who last year introduced an amendment-to
the Simpson-Mazzoli Bill that states:

It is the sense of the
congress that -- (1) the

c English language is the official

lanquage of the United States,
(2) no language other than the :
English language is recognized

as the official language of the
United States.

34
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Fortunately, this Eng!ish~only movement has/not ccne

°

{unchéllenged. Walter J. Landry, in a Chairméﬁ/s Report of f

the.U.S. Language Policy Conference held in/Chicago in
f . ) . i / ‘ .
January of this year, included the text of a Proposed U.S.
;o ” - e : "

. - , ' s
Language Policy Statemefi/adopted by @he/conferees, which

:
7

declares in its preamb%g that: S C
. / N
In our plurglistic®society, it .. S
isqimpqrat;Ve that we understand, . !
accept - and appreciate each other.
This requires culturally sensitive,
and meaningful communication in more ;
) . than one language. . -Cross-cultural ' f
sensitivity and multilingual compe- '
tency is even mecre criti¢al in an
increasingly interdependent world.
Therefore, it is in the. best
interest of the United States to
adopt a public policy which pre-
. . serves, protects and promotes
o our vast weal;? of languages
anq cultures.

-

N In his"Chai;man's Report Mr. Landry indicates tha;:a_
ﬁationai Caucus ong.S.;Ethnic Langdage Organizations tha£
have endorsed the.étatement "will gather in Manchester, Néw
Ilampshire in thg fall to seek the support of U.S.

L leesiaential Candidates running in the New ﬁampshire

_Prim_ary."72

71 Preamble to the “Proposéd U.S. Language Policvy
Statement", attached to Chairman's Report from Valter J.
Landry, dated January 25, 1983. ("Chairman's"“Report").

72 Chairman's Report, page 2.
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Some of-tﬁe same sentiments incorpofaied in the U.S.
Lanquége Policy Staéement seem to .be echoed in the tlew York
State 3oard of Regents' "Education for a blobal Perspective"
plan, which envisions a multi—lingual‘society by the en? of
this century, through-a high school_gradqation_reéuirement
that students demonstrate some level of understamding of a

[y

language other than English.

&
The United States' Congress has also_been active in this
area. There are a numger of bills pending before both »
houses and in different stages of the legislativé process,

SN—

‘that impact @irectiy on what we have been discussing. Some:

~

)

of them are:

]

H.R. 27083 igt;odﬁceaven'April'éi: 1983, and

R
Lt

.

_.refé;réd to the.Cqmmittee on Educaticn
and Labor, "To fufther the natibnal secufiﬁy
and imprbvé Ehe economy of the Unitedlsﬁates
by providing'g;ants for thé improvement of
proficiency'in critical ianguages, for the

/ improvement of elemeﬁtary and secondary
foreign language instrﬁctiog, and for per
capita grants to reimbu;se-institutidnsl
‘of higher learning to promote thé growth
and improve the qualit? of ppst secondary
foreign. language instruction”. Query: is

Spanish a "critical language®?

- -



’

5.1285, a bill reported on May 16, 19832

R

A4

- from the Committee on Labor. and Humaw
- - Resources, "To improve the quality of

mathematics and science, computer educa-

-

. ' tion, foreicn languages, and vocational

.

. L educationp'and for other purposes."’

4o

O

ERIC

Aruitoxt provided by Eic:
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/ ' CONCLUSION
The United States does not have an "official" language
policy. That is to say,_this'country mas yet to articulate

an over-all, coherent national policy encompassing the

N rights of language mlnorltles. There is a growing" )

¢
.

perceptlon, partlcularly among Hlspanlcs, of the ex1st1ng

c .
. v

polxcy:vaduum, and .the urgent need ‘to structure such a-
pollcy. In its absence, employers in the prlvate sector,
o mun1c1pal governments and state agencies in the.publlc
. sector, have been and continue’ to be free to des1gn a
patchwork of disjointed and sometimes confllctlng pollc1es.
It is time to,brlng this state of affairs to an end.’
Hispanics are called upon to be at the forefront of this
‘ipitiative. - |
Because of the-American'citiaenship conferred on all
those born in Puerto Rico, and the fact that Spanlsh is the
Island s language, Puerto Ricans may become the vanguard of
this strucgle. |
‘In,the'past, there have been some important advances
. made: the bilingual provision of the-Voting RightS'Act;
blllncual educatlon° some requlrements for.bilingual notices -
and a551stance, some llmltatlon on an employer s right to
“establish and enforce English-only rules on the job. But

these,-for the most part, are rights created.by statute or

: 4.
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agency rules. They do not, by any means, stand on a secure

v

‘foundation. The foundation, in fa¢t, shows weaknesses, and

r*

‘those opposed to bilingualism are éngaged
. . % L . , . e <
‘ in debate, and defeated ifi the "arena of public opinion and

-

may crumble unless

_3“' . "ﬁoiitical contest. is regard, a discussion between

. . Y
encompassing-.French in Quebéc and’
the use,of thoSe languages’ in

" the rest of North America, could prove-véry useful.7%

n

N

ATt

737 See, generally, Lancuagea and Societv, Num. 10,

Summer, 1983 {Special Issue], Commissioner of Official
Langudges, Canada. 2 ' '
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