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I. INTRODUCTION

One of the most important developments in Federal education
policy since passage of the Elementary and Secondary Education Act
of 1965 is the emergence of a Federal service mandate strategy for
accomplishing equal educational opportunity goals. Under a service
mandate, states or local education agencies (LEAs) are required to
meet Federal standards in serving a certain category of children.
Services have thus far been mandated for two large groups: handicapped
and limited-English-proficient (LEP) children.l In both cases, Federal,
statutes, regulations, or guidelines not only require that children be
served "appropriately," but also specify particulars of the services
and service delivery processes. In contrast to the more traditional
categorical grant programs, Federal service mandates require the states
and LEAs to furnish the Federally prescribed services at their own
expense, without regard to the availability or adequacy of Federal
¢unds. The service mandate is thus a distinct policy instrument--one
that should be viewed as an alternative (or complement) to the categorical
grant. This paper examines the workings of service mandates, their
educational and economic effects, their relationships to grants, and

the arguments for and against their use.

DEFINITION OF A SERVICE MANDATE

A Federal service mandate is defined, for the purpose of this paper,
as a legal requirement imposed on states or LEAs to provide to certain
pupils (the "target group') educatiosal services that satisfy Federally
established standards. The three key features of such mandates are that

(1) the Federal Government defines the minimum services that states or
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LEAs must provide to members of the target group, (2) the required
services are "extra' or '"special'--that is, different from, and generally
in excess of, the services offered to other ("regular') pupils of the
state or LEA, and (3) the state's or the LEA's obligation to provide
these services is not contingent upon or limited by the availability
of Federal financial aid. To clarify the definition, it is important
to differentiate carefully between service mandates and two related
policy instruments, antidiscrimination rules and targeted categorical
srants.

That the target pupils must receirz "extra" or "special" services
is what distinguishes a service mandate from an antidiscrimination rule.
Such a rule requires undifferentiated (equal or equivalent) treatment
of a particular group. Antidiscrimination rules have been promulgated,
for example, to ensure that racial minorities and females receive the
same treatment as racial majorities and males--access to services without
regard‘to race or sex. fn contrast, Federal intervention on behalf
of handicapped pupils is intended to guarantee unequal (which is to say,
superior) treatment--services more intensive and.specialized and (usually)
more costly than the norm, designed to overcome the special learning
problems of handicapped pupils.2

The attributes that differentiate a service mandate from a targeted
categorical grant are that the mandate does not necessarily carry with
it Federal funds and that the obligation imposed b; the mandate is not
limited by the availability of Federal or other outside money. States
and LEAs must comply with th~ mandate whether or not there is a financial

subsidy and whether or not the subsicdy, if any, is sufficient to pay for

T 4
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the mandated services. In contrast the state or local obligation under

a grant is only to expend the grant funds (plus required non-Federal
matching funds, if any) for the specified beneficiaries and activities,

If grant funds do not suffice to serve all children in the target group

or to serve them adequately, the grantee is under no obligation to
supplement the grant with funds of its own. This distinction may become
blurred in areas, such as aid to the handicapped, where a mandate and

a grant coexist, but the crucial difference remains: a grant provides Aa
fixed sum that must be expended for services of a specified kind; a mandate
creates a fixed‘sérvice obligation that must be satisfied regardless of the

source of funds.

ISSUES CONCERNING SERVICE MANDATES

The advent of the service mandate on the elementary-secondary
education scene raises many policy issues. These have been dealt with,
if at all, only narrowly, in the context of the existing mandates to
serve handicapped and LEP pupils. This paper deals with selected issues
more generally, treating the service mandate as a generic policy instrument--
one that can take many forms other than those it has already assumed.

The issues to be addressed fall under three headings, as follows.

The Varieties of Service Mandates

The first set of issues concerns the nature of service mandates
themselves-—the forms they can take and the areas in which they can be
applied. The existing mandates for handicapped and LEP pupils represent
only a small subset of the possibilities. We will consider what can be

mandated, how mandated services can be defined, which pupils can be served
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and which Federal purposes accomplished by means of mandates, how

compliance can be ensured, and a number of related questioms.

Effects of Service Mandates

The effects of interest include the fiscal and allocative effects
of mandates (including effects on both Federal and state-local budgets),
effects on the distribution of resources among places and socioceconomic
groups, and effects on the provision of educational services. We will
consider and compare the effects of service mandates, categorical grants,

e

and mandates and grants combined.

Policy Implications: Where Should Mandates be Used?

The ultimate policy issues concerning service mandates are whether
the Federal Government should use them to accomplish its elementary-
secondary education goalé and, if so, in what forms, in what areas of
education, and to what degree. We will consider whether the areas of
education of handicapped and LEP children are, for some reason, especially
suited for mandates, or whether mandates may also be useful in such other
areas as education of the disadvantaged, d4nd we will assess the combined
uses of mandates and grants, specifically including block grants and
general aid for education.

The remaining three sections of this paper correstond to fhese three

sets of issues.

()]



II. EXISTING AND ALTERNATIVE SERVICE MANDATES

The service mandate per se has not yet become the subject of
research in the same way as has the intergovernmental grant. In the
case of grants, there is a large, general, theoretical and empirical.
literature. Researchers have identified different types of grants,
analyzed their effects, and examined the circumstances under which
different tvpes of grants should be used.3 In the case of mandates,
the relatively small amount of research that has been done has focused
mainly on narrow issues concerning particular service mandates. For
instance, there is a body of literature on implementation of the mandate

4

to serve handicapped children under P.L. 94-142. Only a few studies

have considered the service mandate generically, and these have beenv
primarily descriptive.5 A theory of mandates, analogous to the exi;ting
theory of intergovernmental grants, has yet to be developed.

In this section, we provide one small contribution to a theory
of service mandates in education: a preliminary taxoncmic analysis

of the forms that such mandates can take and of the specific attributes

of mandates that may determine their effects and their usefulness as

policy tools. The discussion begins with the existing mandates to
serve handicapped and LEP pupils and then shifts to the hypothetical

mandates that could be applied to these and other programs and target groups.

THE EXISTING MANDATES

The mandates to serve handicapped and limited-English-proficient
children have common origins in civil rights law and share several other

important attributes, but the differences between them are sufficient to

illustrate some of the dimensions along which mandates may vary.

' 7
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Education for the Handicapped

The mandate to serve handicapped children is set forth in the
Education of All Handicapped Children Act of 1975 (P.L. 94-142) and
in the regulations adopted under that statute.6 It is buttressed by
Section 504 of the Rehabilitation Act of 1973, which makes clear that
the requirement to serve handicapped children "appropriately" is not
conditional on state participation in the categorical grant program
also authorized under P.L. 94-142 (Kirp and Winslow, 1978).  The key
features of the mandate are that

1. Each state must provide a "free appropriate"
public education to all its handicapped children.

2. The nature of an "appropriate' education for each
child must be determined through development of
an individual educational plan (IEP).

3. Each child shall be educated in the ''least
restrictive environment'" appropriate to that
child. ‘

4. An array of "due process' protections is established
to ensure that handicapped children are placed
properly and to empower parents to challenge
classifications and placements with which they
disagree. k

5. Sanctions are established, including witholding of
funds from LEAs or states.

Apart from the ''least restrictive environment' provision, the mandate

says nothing about the kinds or amounts of services to be provided.

Education for Limited-English-Proficient Children

The mandate to serve LEP children is embodied in the "Lau Remedies,"
which were promulgated by the U.S. Office of Education to implement the

Supreme Court's ruling in Lau v. Nichols that LEAs are obliged, under




Title VI of the Civil Rights Act of 1964, to provide services designed

to overcome the barriers to learning of children with limited proficiency
in English. 1In 1980, the Carter administration issued proposed regulations
that would have strengthened and formalized the 'Lau Remedies,' but these
were withdrawn by the Reagan adminisération in 1981. The curreﬁt mandate
rests, therefore, on informal guidelines based on an expansive inter-
prétation of Title VI (Kirp and Winslow, 1978) but not on explicit
statutory or-reguiatory provisions.

The principal reauirements of the "Lau Remedies" are that districts
must (a) assess the English speaking abilities of pupils from homes where
English is not the dominant langiage, and (b) if more than a minimum
number of limited-English-speaking pupils are identified, offer an
appropriate program to overcome their linguistic barriers to learning,
which, except in special circumstances, must consist of "at least" transitional
bilingual education.7 The principal compliance enforcement mechanism
thus far has been negotiation of 'voluntary" compliance agreements
between individual school districts and the Government (Thomas, 1981),
but such agreements are backed up, albeit implicitly, by the threat of
litigation under Title VI.

Similarities, Differences, and Implications for a
Taxonomy of Mandates

The priqcipal difference between the two current mandates is that
the ''Lau Remedies" go significantly further than P.L. 94-142 in specifying
how target group children are to be served. The Government has endorséd
one particular strategy for serving LEP children--bilingual education--to

the virtual exclusion of alternative methods. In contrast, P.L. 94-142
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cites no method of serving any category of handicapped children, even
as an option, except for the general principle that children should be
served in the least restrictive environment. Clearly, then, the degree
to which the mode of service is specified is one of the attributes by
which service mandates should be characterized.

Along the same lines, the emphasis on a process for determining

appropriate services in P.L. 94-142 contrasts with the prescription

of a particular instructional strategy under the "Lau Remedies."

Process versus substance in defining the mandated service is another
important attribute that differentiates one mandate from another.

The method of defining the target group and determining whether
individual children belong in it is also an important consideration.

In this respect, the two existing mandates are similar. Each enumerates
the categories of children to consider, leaving the detailed operational
definitions and choices of evaluation procedures and instruments to the
states or LEAs. Obviously, there aredifferent degrees of specificity
with which the target group could be defined in the Federal mandate
itself.

There is a conspicuous difference between the elaborate '"due process,”
monitoring, and enforcement mechanisms of P.L. 94-142 and the informal
procedures of the "Lau Remedies," but these probably reflect mainly the
more and less formal legal foundations of the two mandates. Nevertheless,
the nature of these accountability and enforcement mechanisms is clearly
one of the relevant dimensions for characterizing a mandate.

Perhaps the most important similarity between the two mandates--

and the one most suggestive of other possibilities--is that neither
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specifies the substance of the mandated services with even minimal

concreteness. Although the f&gg Remedies" do prescribe a service
strategy, they, like P.L. 94-142, say nothing about the amount of
services that must be provided, the mode of service delivery, the
resources to be used, or the content of instruction. In particular,
there are no requirements for any particular allotments of instructional
time, resources, or funds to target-group children. One can easily
conceive of mandates tﬂat are more specific in these respects and that

consequently exert more direct influence over the allocation of non-Federal

resources to Federally designated target groups.

THE GENERIC SERVICE MANDATE

It is easy :5 imagine a wide variety of service mandates, some
very different from the present ones, that could-be applied to handicapped
and LEP children as well as to target groups and programs for which no
mandates now exist. Tq illustrate a few of the possibilities, an alter-
native mandate to serve the handicapped might gpecify particular treatment
options for different handicapping conditions and minimum staffing ratios
for each; a mandate for compensatory education for the disadvantaged

might stipulate performance standards for identifying the pupils to be

served and minimum levels of extra funding for each eligible pupil; and

a mandate for mathematics and science instruction might include specific

subject matter requirements and teacher qualifications. A first step

toward a generalized analysis of mandates is to set up a system for

classifying these options systematically: a taxonomy of Federal service

mandates.,

11
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Any Federal mandate for educational services, to be operational,
must specify three items:
o The target group and/or the program or activity
to which the mandate applies;

o The mandated service, or the mandated process for
defining the service; and

o The accountability and enforcement mechanism.

Different types of mandates can be distinguished from one another by

the manner in which each of these items is defined, as explained below.

Target Group and Program

The existing service mandates are oriented toward target groups-—-
handicapped and LEP children--whose members are identified by particular
problems or conditions. It is likely that any future mandates will also
be targeted in this manner (e.g., mandates might one day be issued for
services to poor or low-performing pupils), but it is also possible
that serviceg might be mandated for pupils who choose particular programs
(e.g., vocational education) or that mandates might be oriented toward
particular activities or areas of instruction (e.g., mathematics and science
instruction) rather than toward a distinct target group. The definition of
the target group and/or the program or activity is one obvious attribute
by which mandates must be categorized.

A related attribute is the specificity of definition of the target
group or program. The existing mandates for handicapped and LEP pupils
would rank in the mid-range of specificity. Each names certain classes
of eligible pupils but leaves to the states or LEAs the determination of

detailed category definitions and procedures for identifying eligible

ERIC 1
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pupils. A mandate with a highly specific target group definition would
specify the group membership in detail--i.e., there would be Federally
prescribed instruments, procedures, etc. for determining who is and who
is not in the target group. A low-specificity definition, on the other
hand, would give states or LEAs considerable leeway, within genéréi
Federal guidelines, to determine which pupils arc to be served. An
example of such a definition (from a grant program rather than a mandate)
is provided by the loose rules of Chapter 1 of the Education Consolidation
and Improvement Act of 1981 (ECIA) concerning the selection of pupils
for compensatory education services. It is not clear, however, that
it would make sense to mandate services if the target group were so
loosely defined.8

The specificity of the target group definition may help to determine
how many pupils and which pupils are served, how intensively they are
served, and how widely service provisions vary among jurisdictions. Itl
is consequently an important attribute to take inté account in asséssing

service mandates.

Mandated Services or Processes

The single most important question to ask about an actual or pro-
posed mandate is "what is the mandated service?" What is it that the
states or LEAs are ébliged to do for éhildren in the target group? The
answer determines, among other things, the cost of compliance with the
Federal requirement. As we have seen, the service obligation may be
specified substantiveiy_(although this is not dome in either existing
mandate); specified only in general terms, with the substance to be filled

in (as in the mandate for bilingual educatiomn); or left unspecified, to
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evolve out of a prescribed process (as in the mandate for the handicapped).
Whether substance or process is prescribed is a key consideration in
classifying mandates and analyzing their likely effects;

Among the substantive aspects of services that could conceivably

be prescribed by a mandate are any one or more of the following:

1. Funding level ér increment

2. Resource inputs (e.g., staffing ratios)
3. Instructional time (frequency, duration)
4. Subject or content of instruction

5. Service strategy or method

6. Instructional setting/mode of service delivery

The existing mandates do not deal at all with the first three
variables on this list, which require quantitative specifications.
Nothing in P.L. 94-142, for example, requires any particuiar minimum
level of funding, staffing, or treatment time for a pupil with a given
handicapping condition. Future mandates might contain such quantitative
specifications, however, and there is precedent outside the education
area for their doing so. A current mandate for Federally funded day
care centers, for example, specifies minimum staffing ratios that
must be provided for children in different age groups (45 CFR, sec.
71.24). It is certainly conceivable that similar requirements might
be formulated for Federally aided education programé.

It is not possible to specify service requirements concretely
without quantification. 'Any mandéte that is nonquantitative or only

partly quantitative, therefore, must give rise to a decision process

-~ 14
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for filling in the key details, such as the amount of instruction to
be provided, the staffing ratios, the staff qualifications, and the
level of funding. This decision process may itself be part of the
mandate (as in P.L. 94~142) or may be left to the discretion of states
or LEAs (as in the '"Lau Remedies"). One must distinguish not only
between mandates that prescribe substance and those that prescribe
process but also amoﬁg many shadings in between. The possibilities
range from a complete, quantitative specification of required services
(of which there is no current empirical example) to a wholly nonquan-
titative specification of rules for determining services (to which
P.L. 9%—142 is a reasonable approximation).

The two main attributes of a process-type mandate are (1) the
decisionmaking procedures themselves and (2) the participants. In the
case of P.L. 94-142, the procedures include an independent educational
evaluation, development of the IEP for each child, and addifional "due
process' procedures which can be invoked in the event that parents dis-
agree with the LEA's decisions. Participants in the IEP process are
defined explicitly in the regulations (45 CFR, sec. 12la.344). Many
other combinations of procedures and participants are clearly feasibie.
It may be possible to sort these alternatives into several distinctive
types (e.g., adversarial, consultative, administrative-discretionary) but
we have not attempted that exercise for this paper.

The manner in which the required services are specified is likely to
be of great importance in determining the effects of the mandate. Whefher
the épecifications are géneral or specific, tight or loose, and quantitative

or nonquantitative will help to determine what rescurces the states and

ERIC | 15
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LEAs devote to target—group children, how inﬁensively and effectively
these children are served, and what disparities in services will arise
among and within jurisdictions. Precisely what is mandated--what a
state or LEA must do to comply-—-is consequently one of the most important

things to consider in assessing a service mandate policy.

Accountability and Enforcement Mechanisms

The term "accountability and enforcement mechanisms' is used
broadly here to encompass all the following attributes of a service

mandate:

¢

/ o the assignment of responsibility for compliance;
o0 the compliance monitoring system;
o Federal (and state) enforcement processes;

o Sanctions in the event of noncompliance.

The responsibility for carrying out the mandate must be divided
in some manner between states and LEAs. Under the bilingual education”
mandate, the responsibility is assigned directly to LEAs; in fact, the
terms of the mandate are expressed in custom-made agreements between

the Federal Government and each individual LEA. Under P.L. 94-142,

both the states and the LEAs are responsible for compliance, with the

primary responsibility assigned to the state.9 A number of other
arrangements are possible fdr éharing responsibility betweén the two
levels of government.

The compliance monitoring system includes reporting requirements,
Federal monitoring and guditing activities, and ar:angements.whereby

concerned parties (parents, interest groups) may initiate complaints
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about noncomplying LEAs or states. All these arrangements can vary
in intensity, frequency, breadth of coverage, rigor, and formality.

The enforcement processes range from informal negotiation (as
under the "Lau Remedies"), to formal administrative action, to litigation.
Depending on how responsibilities are divided, these processes may take
place at the local, state, and Federal levels. Mandates can vary from
one another in such enforcement-related attributes as the triggering
conditions for enforcement action, the degree to whicl. responsibility
rests on the aggrieved parties to initiate action (as oprosed to the
state or Federal agencies), and the complexity (and costliness) of the
processes that must be undertaken to obtain relief.

Finally, the sanctions that can be imposed on noncompliers include
witholding or recovery of funds plus whatever sanctions may be devised
by the courts. The funds in question need not be those directly assoc-
jated with the mandate. Where civil rights laws are involved, such as
Section 504 6f the Rehabilitation Act of 1973, the Government has the
power to cutboff all Federal funds to a noncomplying jurisdiction. This
potentially powe;ful sanction would not necessarily be available under
all mandatés, however. Similarly, the range of court-ordered sanctions
may vary from one mandate to another, depending on the language of the

statute.

The Overall Taxonomy

A summary of the relevant attributes of mandates is presented
schematically on the following page. These attributes will be taken
into account, as appropriate, in the discussion of mandate effects in

<

Section III.
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Attributes of Mandates

Target Group and Program
Tdentification of target grcup and/or program
Specificity of target group definition
Mandated Services or Processes
Substantive elements
Funding level
Resource Inputs
Instructional time
Subject or content
Strategy or method
Setting/Mode of Delivery
Process elements
Decisionmaking procedures
Participants
Accountability and Enforcement Mechanisms
Responsibility
Monitoring
Enforcement

Sanctions

13
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I1II. THE EFFECTS OF SERVICE MANDATES

A decision to use a Federal service mandate rather than a grant
to aid a particular target group has major educational and economic
implications. This section addresses, in sequence, selected issues
concerning the fiscal and allocative effects of mandates, effects on
the distribution of resources among jurisdictions and socioeconomic

groups, and effects on the provision of educational services.

FISCAL AND ALLOCATIVE EFFECTS

The fiscal and allocative effects of a service mandate include
its effects on both the expenditure and revenue sides of Federal, state,
and local budgets. On the expenditure side, the effects of interest
include increments in total outlays, educational outlays, and outlays
for the mandated activity or target group. On the revenue side, they
includé changes in taxes and éther revenues of each level of government.
There are two different reference standards, or base cases, against

which these effects should be measured: the case of no alternative

program at all to aid the activity or target group in question and the

case of a direct Federal categorical grant program that provides equiv-
alent aid to the target group (the term "equivaient" needing to be
defined). The formerhi;lrelevant to the issue of whether to mandate
services in any area where there has-been or otherwise would be no
federal involvement. The latter is relevant to the choice between a
service mandate and a grant as the instrument fér aiding a particular
activity or target group. In addition, it is of inferest to compare

the effects of a mixed strategy-—-a mandate: combined with a grant--

13
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against the effects of either a mandate or a grant alone.

Effects on the Federal Budget

A service mandate alone, by definition, has no direct effect on
Federal expenditure and revenue,(except for Federal administrative and
enforcement costs which will not be considered in this discussion). The
mandate consists only of the requirement that states and/or LEAs must
provide certain services to a certain target group. The Federal
Government incurs none of the cost of the mandated services directly
and thus needs to raise no additional revenue. In the case of a mandate-
grant combination, of course, the Government must finance the grant out-
lays through either increased Federal taxes or borrowing.

Even a pure service mandate, however, may have indirect effects
on the Federal budget. If states or LEAs raise their taxes to finance
the mandated services, there will be a decline in Federal revenue due
to the deductibility of a portion. of the incremental state and local
taxes from Federally taxable income. While no precise>estimate of this
effect is available, a rough estimate is that about 12 percent of the
increase in state~local taxes may be transformed into a Federal revenue

loss, or "tax expenditure."lo

In addition, the changes in state and local
sbending and taxes produced by a sizeable Federal mandate could have
macroeconomic effects, and hence effects on the Federal budget. These
effects are iikely to be negligible, however, since any net ingreases in
state and local outlays due to Federal mandates are likely to be
approximately balanced by increases in state and local taxes.11

Compared with a Federal grant program, a pure service mandate

obviously has a negative effect on Federal outlays——i.e., the Government

~
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spends very little to mandate a service compared with what it costs to
subsidize the service with grants. To some persons concerned with the
size of the Federal budget, this is the charm of the mandate approach:
with it the Government can provide substantial benefits to the target
group at little cost to the Federal treasury. To those more concerned
with state and local fiscal problems, on the other hand, this is precisely
what is wrong with mandates: the Federal Government sets the goal,
selects the target group, and prescribes the services but imposes nearly
all £he costs on states and LEAs. As we attempt to show below, both
views are somewhat parochial, as they focus on the federal budget and
the state-local budget, respectively, rather than on the public sector's
budget as a whole, thereby obscuring the real resource allocation issues.
The amount that the Federal Government saves by mandating a service
rather than paying for it with grants is difficuit to ascertain, since
it is not clear how large a grant is 'equivalent" to a given service
mandate. It makes a difference whether the criterion of equivalency
is equal benefits to the target group, an equal increase in educational
outlay, an equal increase in total state-local outlay,\ggmequal cost to
the nétion's taxpayers. To illustrate, supposé that a Federal mandate
to serve a particular target group causes states and LEAs to spend
$500 million more for that group than would otherwise have been spent,
and that $150 million of that sum is diverted from othér education
programs, $100 million is diverted from noneducation expenditure programs,
and $250 million ié obtained b? increasing school taxés. With what size
Federal grant should that mandate be compared? If the.criterion is

equal benefit to the target group, the equivalent grant must be substan-

<1



states and LEAs to incur expenses for the mandated services that other-
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tially larger than $500 million, since it is a well-established finding
of grant economics that oniy a rfraction of a categorical grant actually
translates into incremental spending for the aided program. If, for
example, Federal grant funds are two-thirds additive to outlays for the
target group (a fraction considerably higher than found in most empirical
studies), the equivalent (equal benefit) grant would be $750 million.lz'

If the criterion is an equal increase in educational outlay, however,

the equivalent Federal grant is considerably lower. That increase, in

our hypothetical example,is only $350 million ($50q“mjllion extra for

the target group, less $150 million diverted from other education programs).
Consequently, the equivalent grant is one that would generate $350 million
for education. Similarly, by the criterion of an equal increase in

total state-local oﬁtlay, the equivalent grant is one that would generate

$250 million in such spending. And finally, by the criterion of equal net

cost to the nation's taxpayers, the equivalent grant is one that imposes
a net tax burden of $250 million, taking into account both the Federal
taxes that finance the grant and the tax relief that accrues to taxpayers
of the states and LEAs.13 In sum, although the Federal budget is
obviously reduced by mandating a service rather than subsidizing it

with grants, both definitional ambiguities and behavioral uncertainties

make it unclear how much Federal money is saved.

" Effects on State and Local Budgets

A Federal service mandate, if it has any effect at all, causes

wise would not have been incurred. The magnitude of these extra, mandate-
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induced expenses depends on an array of highly specific situational

factors: what services are mandated, how states and LEAs respond to

the mandate,

how well the mandate is enforced, how the mandated

services compare with services already being provided, and so forth.

Some of these factors are considered under "effects on services,"

below. For the purpose of this discussion, we simply take as given

that states and LEAs must spend a certain extra amount on services

for the target group to comply with the mandate, and we address the

following questions concerning the fiscal and allocative effects of

that obligation:

1.

What is the effect of the obligation to spend
more for a particular target group on the level
of spending for education in general?

What is the effect on state-local spending for
functions other than education?

What is the effect on state-local taxes?

How are the burdens of paying for mandated
services likely to be divided between the states
and the LEAs?

How do the fiscal effects of a mandate compare
with those of a grant directed at the same

target group?

The effects of a mandate on outlays for the mandated service, other

outlays, and taxes can be analyzed within the same price-theoretic frame-

work as has been used extensively in the economic literature to analyze

state-local expenditure behavior. We consider first, using a diagrammatic

exposition, how the imposition of a mandate affects state-local spending

for education. The following diagram (Fig. 1) represents state-local

preferences and trade-off possibilities between two educational services,
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EHO EHM EH

Fig. 1. Effect of a service mandate on outlays for the mandated
service and other educational services

"regular' services for the majority of pupils &nd "special' services
for a particular target group (which, for concreteness, we think of as
special education services for handicapped pupils). The quantity
measured on the vertical axis, ER, is the outlay for regular services
per regular pupil, and the quantity measured horizontally, EH’ is the

outlay for services per handicapped pupil. The diagonal lines are

constant-budget lines; each represents the various combinations of ER

and EH that can be obtained with a given total budget. The curves are

constant-utility contours; each represents combinations of ER and EH
that are considered equally desirable by state-local decisionmakers.l4

Suppose that'in the absence of a service mandate the chosen combin-

ation of services would be that represented by point A: an outlay of ERO
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per regular pupil and an outlay of EHO per handicapped pupil. Note

that E,. is greater than ERO’ which signifies that even in the absence

HO
of the mandate more would be spent for each handicapped child than for
each regular child. The budget line (diagonal) passing through polnt
A passes through all service combinations that can be purchased at the
same cost as the combination ERO’ EHO'

Suppose now that the Federal Government mandates a higher level
of spending per handicapped pupil, EHM’ than state-local decisionmakers
would choose of their own accord.15 What is the likely state-local
response? One possibiiity is that outlays for regular services reinain
at ERO’ while outlays for the handicapped rise to EHM to comply with
the mandate (the combination represented by point B), and that the
increase in Ey is financed by drawing additional revenue into education
(eitﬂer by reducing outlays for noneducation functions or imposing higher
taxes). But this outcome is unlikely. If the marginal benefits of
spending for regular services were just sgfficient to compensate for
the marginal opportunity costs of revenue at point A, it is not possible
for this also to be true at point B. I.e., education revenue is too high
at point B relative to educational benefits received. By a similar
argument, it is unlikely that the response would be to absorb the whole
cost of ;he mandated increase in EH by reducing ER and thereby holding
total education outlays constant (the solution represented by point c).
Point C is also a disequilibrium point, since the marginal value of education
is greater at point C than at point A (i.e., the service combination at
point|C is less desirable), while the marginal opportunity cost of revenue

is the same. That is, education revenue is too low at point C relative

to educational benefits received. It follows that the new equilibrium
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level of ER must be somewhere 1n between the levels corresponding to
points B and C--lower than the initial level, ERO’ but not by enough
to offset the full cost of complylag with the mandate. In other words,
the cost of the mandated increase in services for the target group is
met partly by diverting resources from other educational services and
partly by drawing additional resources into education.

Pursuing the matter one step further, it can be seen that the
new equilibrium will be a combination of education services that is
less desirable to state~local decisionmakers than the initial combinationm,
ERO’ EHO' Consider point D, w'ich represents a service combination that
(a) complies with the mandate d (b) is just as desirable as the initial
combination (i.e., it lies on ue ame preference contour). Sﬁch a
point cannot be an equilibrium point, since the marginal educational
benefit is the same as at point A, while the marginal opportunity cost
of revenue is greater. The equilibrium must be at a lower point, such
as point X, which is both less preferred by state-local officials and
more costly than point A.

The source of the additional revenue needed to finance compliance
with the mandate (other than the part obtained by reducing other education
services) cannot be analyzed with this two-dimensional diagram. It would
be easy to show, however, by setting up a model of trade-offs among
education, other state-local services, and state-local taxes, that in
general part of the extra revenue would come from increased taxes, while
part would be diverted from services other than education. The mandate,
in sum, generates more services for the target group partly at the expense
of other pupils, partly at the expense oé recipients of other public

services, and partly at the expense of state-local taxpayers.
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.The discussion thus far has dealt with state-local finances in
the aggregate, but for some purposes it is important to distinguish
between fiscal effects on state governments and those on LEAs and other
local jurisdictions. Whether the states or the localities bear the
costs of a mandate is important, for insténce, in assessing how the
costs are distribpted, both geographically and among higher and iower
income..taxpayers. The key point concerning the state-local split is that
it matters relatively little whether the Federal mandate itself imposes
a fiscal obligation on the states br the LEAs. The nominal incidence
of .the burden, whatéver it is, can be shifted easily by Stéte action.
Suppose that states are directed by a Federal mandate to ensure that
a particular target group receives specified services. The state govern-—
ment has the power é; determine (a) whether to provide the required
services itself or pass the requirement on to the LEAs, (b) if the former,
whether to éhift part of the fiscal burden to local taxpayers by cutting
back on state education aid to LEAs, or (c) if the latter, whether to
assﬁme part of the fiscal burden at the state level by providing either
{special aid to LEAs for the mandated service or additional general aid.
Similarly, if the Federal mandate is imposed directly on LEAs (as, e.g.,
in the case of the present mandate for bilingual education), the state
government is able to distribute the burden as it wishes between state
and local taxpayers by appropriately adjusting its education aid to LEAs.
The Federal Government can mandéte a service but has littlg‘control over
the distribution of the costs within each state.

The fiscal impact of a mandate is very different from that of a

grant program aimed at the same‘target group. While the mandate diverts

'

resources to the target group from other state-local functions, the grant
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"spills over" resources from the nominally aided function to other state-
local activities. More specifically, out of each dollar of Federal

grant funds nominally earmarked for a particular target group, some

portion is likely to "leak' to other education services, some portion

to public services other than education, and another po;tion to state
and/or local tax relief. These leakage rates will depend on how
narrowly the purpose of the grant is defined and how, tightly the uses
of grant funds are controlled. But except in the speciéi'case of a
grant for an activity that otherwise would receive no state-local funds
at all, some substantial fraction of the grant funds -is likely to
Substitute“for, or displace, state or local funds, leaving only a fraction
of the aid as net support for the intended target group.16 Because of
these disﬁiacement effects, it requires more than one dollar in grants--
sometimes as much as two or three dollars--to produce one dollar of extra
spending.for.the aided program. In this respect, the grant is a less

!

efficient allocative tool (from the Federal perspective) than is a Federal

service mandate.

Finally, a combination_of a mandéte and a grant provides thebmeans
whereby the Federal Government can obtain the allocative efficiéncy of
a mandate without imposing the fiscal burden on states and localities.
The‘cqmbined mandate-grant generates the same services for the target
group as does the pure mandate but without forcing states or LEAs to
divert services from other.edﬁcétion or noneduc#tion programs or to
{increase their taxes. The only leakage of grant funds under such a
combination results from miématéhes between the size of the recipients'

t

grants and their costs of complying with the.mandaté, Moreover, the
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usual provisioné for ensuring that grant funds are expended for Ehe
proper purposes and beneficiaries can be disgenseﬁdwith, since that
control is exerted more effectively by the mandate itself. The advan-
tages of the combined mandate-grant approach are discussed at greater

length in the final section of this paper.

DISTRIBUTIVE EFFECTS

One of the most vehement objections to mandates is that the
Federal Government, which mandates the services, doe: ot pay the biils
but rather shifts the costs to states and loéalities. This is true in
a sense, but it is also misleading, since it is not reasonable to talk
about Federal taxpayers and state-local taxpayers as if they were
 different sets of people. The relevant distributive question is how
financing the sérvices at the state-local level, under a mandate,‘alters
the distribution of burdens and benefits from what it would be if the
financing were handled at the Federal level, as under a grant. There
are two main distributive effects to consider: (1) the distribution of
burdens and benefits among states and among localities within states E
(geographic distribution), and (2) the distributidn among individuals in

different income strata or among other relevant socioeconomic groups.

Geogfaphic Distribution

To establish a frame of reference, consider first the distr&butive
effects of a Federal grant. Under a grant program, burdens -are distributed
according to the incidence of Federal taxes, while grant funds (which we
will take as.an indicator of benefits) are typically distributed according to

a grant formula. Assuming, first, that the target group is uniformly
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distributed among states and that the formula allocates a flat amount

per target-group pupil, the effect of the system is to redistribute
resources from richer to poorer states (i.e., from those that pay
relatively high Federal taxes per capité to those that pay relatively

low taxes per capita). If the target pupils are not uniformly distributed
but are more concentrated in lower income states (as is likely to be

true of poor, disadvantaged, or LEP pupils), this redistributive effect,
will be accentuated. If the grant funds themselves are skewed in favor
of lower income states, say because there is an inverse-income faétor

or some other "equalizing' factor in the formula, the redistribution will
be further accentuated. If the grant:formula favors the higher-income

states, e.g., by linking.grant amounts to levels of state-local spending,

"the redistributive effect will be offset. Moreover, whatever the formula,

the actqal distribution of benefits to target—group pupils will depend
on the state~local fiscal response-—the'degree to which grants translate
in;o_extra services for target pupifs-in each state. There is no known
systematic relationship between this.factor and per capita income.

In contrast, a pure Federal service mandate does not redistribute
revenues among states but requires each state to raise ﬁhe full amount

'
required to finance the mandated services. Assuming, first, that target

pupils are uniformly distributed among states and that each state muét
raise the same additiomal revenue per target pupil to satisfy the mandate,
the net effect would be to raise the relative fiscal burdens on the less
able states. That is, states with ﬁodest tax bases would have to com; up

with the same additional revenue per target pupil as states with more

ample tax bases. Moreover, this disequalizingveffect of the mandate is
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likely to be aggravated by two factors: first, as already'noted, the

target group is likely not to be distributed uniformly but to be concen-
trated in the lower-income states; second, the lower-income states may
have to spend more per target pupil ﬁhéﬁ other states to comply with
the mandate because their initial (premandate) levels‘ofsérvices are
likely to be lower. Consequently, there are likely to be significantly.
greater interstate disparities in tax burdens with the mandate than
without it.

A possible offsetting factor is the mandate may not impose the
same service requirement on every state. Indeed, the existing prototype
of a Federal service mandate to the states--P.L. 94-142--gives each |
state considerable leeway to define for itself the required level of
service to target-group pupils. If, as is likely, the lowef-income
states set less demanding requirements than do the better-off states,
the effect on interstate disparities in tax burden will be reduced.
It should be recognized, however, that-any such reduction in disparities
in tax burdens wili be at the expense of equality of services. Target-
Igroup childfen in the poorer states will be less well served than children
elsewhere. Looking at services and their costs togefher, the conclusion
is inescépable: a pure service mandate increases fiscal disparities
among the states, while most grant programs tend to reduce them.

A m;ndate—grant combination has: the potential to equalize services
.and revenue .burdens among states in a manner that neither a grant nor a
mandate can accomplish alone. A grant program alone reaistributes revenue
in an equalizing manner but does littie to equalize services. It is
entirely conceivable, in fact, that a targeted categorical grant could

stimulate services more in states where service levels are already high

O
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than in states where they are low. This is remedied, to some extent,

by the mandate, which tends to make service levels more uniform. On

the other hand, the mandate, by itself, has the disequalizing effects
described above, but these do not occur when grant financing makes it
unnecessary for states and LEAs to finance mandated services from,

their own sources. There is the additional factor to consider of

the extent to which grant funds may exceed or fall short of the level
needed to pay for mandated services in each state, but this aspect would

have to be analyzed in detail for each particular mandate-grant combination.

Distribution by Income Group

There are two main reasons why mandates and grants produce differ-
ent distributions of revenue burdens among income groups. The first,
already discussed, is the geographic factor. To the extent that mandates
impose relatively heavief burdens on poorer states, they also impose.
heavier burdens on poorer people. The second reason is that grants
and mandated services are financed under two different revenue systems—-=
the Federal system and the state-local system, respectively, each of
which utilizes a different mix of revenue sources, and hence yields a
different patterﬁtgf tax incidence. The Federal revenue.system, based
mainly on the income tax, is generally considered more progressive than
most state—local systems, which rely on mixes of property, sales, and
income taxes. Thus, reliance on grants rather than mandates results in
a more progressive pattern of tax burdens. Moreover, this effect is
reinforéed by the phenomenon of fiscal substitﬁtion——thé'use of some
Federal grant revenue to replace state-local taxes, thereby reducing

e

reliance on these relatively nonprogressive revenue sources.
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It is more difficult‘to generalize about the distributions of
grant-funded and mandated‘services among income (or other) groups
because these patterns are influenced by numerous specific circumstances.
Among the relev;nt factors are how the target-group children are
distributed among income groups (or by race, sex, ethnicity, etc.).

For instance, the distributive effect of mandating services to handi-
capped children, who are distributed across all income aund social strata,
is very different from maﬁdating services for disadvantaged or LEP
childre, who come mainly from poor or near-poor families.. A related
factor is the specificity of the target-group definitién. A mandate
that defines, say, disadvantage specifically in terms of }ow family
income is likely to channel resources more decisively towérd the poor
than one that leaves the definition to states or LEAs. But specificity
can work in both directions: a mandate to serve the disadvan;aged that
defined its target group on the basis of low academic performance might
favor low-income groups less than a looser mandate that allowed each
state to strike the balance between the low-performance and low-income
criteria. A mandate that imposes unifo;prséfﬁice standards will
certainly produce smaller income-related disparities in services to
target—groﬁp children than one that allows each state or LEA leeway to
define the service standard itéelf, but how a flexible mandate (such.as
the existing mandates for handicapped and LEP children) compares in this
respect with a grant program is not clear. A grant program allows major
disparities in services to persist,nbut these disparities need not be

linked systematically to income, race, or other pupil characteristics.

The distributive outcomes on the service side depend on so many inter-
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acting characteristics of" the mandated service, the target group, and
the state~local response that it may be futile to attempt to analyze

them on anything but a case-by-case basis.

EFFECTS ON SERVICES

For the purpose of the foregoing discussions, it has simply been
assumed that a mandate produces a given increment in services to members
of the target group. We now go back one step to consider how that
impact on ser?ices depends on the mandate itself and on the circumstanceé
into which it is introduced. Soée parts of the answer are more or less
onious. For instance, it seems clear that, other things being equal,

a mandate that spells out concretely the required state-local behavior

will have a:.stronger impact than one that is general or vague; a tightly!

enforced mandate will generate more services than one that is loosely
enférced; and- a mandate accompapiéd by grant funds will probably generate
more additional outlays for the target group than one that places the
whole financial burden on states and LEAs. Other aspects of the effects
of mandates depend so strongly on Parfiéﬁlar circumstances that very
littleiof general interest can be said about them. This is particularly
true of the effects of specific mandate provisionms, such as the "least
restrictive environment' rule of P.L. 94-142 and the detailed rules for

categorizing LEP children of the "Lau Remedies." We make no,attempﬁ,

consequently, to deal comprehensiVely with the effects of mandates on

services but rather focus on selected issues of relatively general and

(it is hoped) nontrivial import. Specifically, we comment below on two

issues: (1) the effects of nonspecific, process-oriented mandates on

services to the target group, and (2) the efficacy of a mandate, relative
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to a grant, in ensuring that the intended services are delivered to

the intended beneficiaries.

Nonspecific and Process—Oriented Mandates

The effects of a specific, substantive (especially quantitative)
mandate are straightforward, but those of a nonspecific, prgcess—
oriented mandate are something of a mystery. How the former affects
services to the target children presumably depends on (a) what services
are mandated, (b) what services were initially provided by states and
LEAs (or would have been provided without the mandate), and (c) how
vigorously the mandate is enforced. In comparison, the effects of the
latter seem to depend on less tangible and less reliable elements:
perceptions of risk and intent, implicit sanctions, and the internal
dynamics of state-local decision processes. Yet the power of_of a non- .
specific, process—orienfed mandate has been demonstrated dramatically
by P.L. 94-142. Althouéh that mandate requires, under its main provision,
only that handicapped pupils be served "appropriatély," leaving the
definition of that terms to states and LEAs, it has generated a massive
flo