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CHILD PORNOGRAPHY

FRIDAY, DECEMBER 10; 1982
, U.S. SeNnaTE;
SUBCOMMITTEE ON JUVENILE JUSTICE;
COMMITTEE ON THE JUDICIARY;
. ) ) . Washington, D.C.
_ The subcommittee met at 9:50 a.m: in room 2228, Dirksen
Senate Office Building; Hon. Arlen Specter (chairman of the sub-
committee) presiding. . S
Present: Senator Grassley. S
_ Staff present: Mary Louise Westmoreland, counsel; Ellen Green-
berg, professional staff member; and Suzanne Spiegel, staff assist-
ant. ’

.OPENING STATEMENT OF HON. ARLEN SPECTER. A U.S. SENATOR
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN,; SUBCOM-
MITTEE ON JUVENILE JUSTICE o

_ Senator SpicTER. The hearing will come to order of the Juvenile

Justice Subcommittee: I regret we are somewhat late this morning;

ladies and gentlemen. We have been working on a couple of other

suibcommiittee mutters inciuding the Justice Assistance Act and the

career crimingal bill. Some of the unanimols-cofisent arrangements .
that we are trying to circulate on the floor have necessitated our

being somewhat tardy and I am sorry for that. = . ’

_ Today we are conducting the third in a series-of hearings by the
Senate Juvenile Justice Subcommittee-on the sexual exploitation of
children: The first hearing on November 5, 1981, explored the
nature and scope of child exploitation while the second hearing fo-

cused on the Federal law enforcement response to this problem. We
will now examine the Fediral child pornography laws to determine

__how we can best protect the interests of our children without

induly restricting our first amendment guarantees of freedom of
speech and expression. ., i
~ Over the last 20 years; child pornography has become a multimil-
lion-dollar industry, victimizing thousands of children. Yet, it was
not until 1977 that. Congress passed the Protection of Children
Against Sexual Exploitation- Act. This Federal law proHibits the
production and commercial distribution of materials depicting chil-
dren under age 16 engaged in sexu:!ly explicit conduct:if the mate-
rials are.to be maited or otherwsse irunspdrted in interstate com-
merce. The act also prohibits the transportation of minors across

State lines for prostitution or any other form of prohibited sexual

 conduct for the purpose of commercial exploitation:

(B
.

P

C;‘Y
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_The delicate balance between protecting children: fr'oxmfsekiiél
abuse and guarding first amendment rights was shifted by the Sii-
preme Court's recent decision in New York v. Ferber. For the first
timé, the Court ruled that the compelling State interest in safe-
guarding the physical and psychological well-being of children con-
stitutionally justified the prohibition of nonobscene sexually explic-
it photographs. ’ H

The Court also declined to invalidate the New York law on the
grounds that it overbroadly prohibited such legitimate works as
National Geographic phgtographs or illustrations in a medical text.
__Shortly after the Ferber dééision;,I}introdmced S. 2856 to address
this'problem. This bill expands the Séxual Exploitation of Children
Act to eliminate the requirement that materials depicting sexuially
explicit conduct involving children under 16 meet the obscenity
standard to fall under the act’s prohibition. To avoid the potential
overbreadth problem dcknowledged by the Subre,me,%ourt; S:. 2856
would require that materials which depict nude childrdg. not engag-
ing in sexually eéxplicit conduct must continue to meet the constitu-

tionally mandated obscenity standards.
[Textof S. 2856 follows:]

b
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O IN THE SENATE OF I UNITED STATES
AvGrsT 10 Gegislative day, AvGest (7, 1082
Al Spe ek ineadueed e following bill, which was read swice and referriil to
tlie Conamittee on the Judiciary

To amend the Sexual i‘jipioﬁzitinn of Children Aet of 1977:
1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of dmerica in Congress assembled,
3 That section 2951 of title 18,-United States Code, 18 amend=
4 ed in subseetion (¢)—

5 {1 by striking out “$10,000" aid icserting in lieu

6 ihercol ““$75.000"; and (2) i);\' Striking ont ““$15,000”

T and inserting in licu thereof “$150,000”.
8] Sire. 2. Seetion 2252 of title 18, United States Code is

9 amended==

10 . (1) in subseetion (a)(1) by striking out “‘for the”
i1 through “obscene”™ and inserting in lieu thereof “any™;
v
R ]
i
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1 i {2) in subsection (a)(2) by sriking out “for the”

2 tilri:ugjl “ohscenc” aid mserting in leu thereof “any'’;

3 and

4 () ini Subscetion (h)—

b ‘ () i);\' S‘lriking out **$10,000" and inserting

6 in licu thereof “35%5,()00”; and .

T (B) by striking otit “$15,000” and inserting

8 in lieu thercof ‘;&i;i:’;(),()i)()".

4 SkC. 5. Section 2953 of title 18 United States Codc is

10 amended—-

Tl - (1) in clause (2XE) by striking out “lewd exhibi-
12 tion” and ih&(irtiiig in licu thereof “exhibition without
13 literary, artistic, scientific or edueational i;zlltle"’: and 7.7 )
14 (2) in clause (3) hy s:tﬁking out *“, for ﬁieéiiﬁiéryl

15 profit”’, : _
b
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Semiator Svecrik, Today we areé going to hate i seriis of wit-
nesses headed by St Martin's Press in New York Uity We are
going to have Mr. Robert Pitler, chief of the Appeals Biireau of the

~Manhatftan district attornev’s office; Detective Joseph Huggerty; of

the moruls division of the D.C. Metropolitan Police Department;
and Dr. John Dillinghain, codirector, speciil projects of the Wash, ~
ingtois School of Psychiutry: ) o .-

[ am pleased to havp with e on the pfinel this morning the dis-
tinguished Senator from lowa. Senatar (Jrassley, who has taken the
lead on legislative initiative in the ficl@ of child pernagriphy. We

2 yvears,

OPENING STATEMENT OF HON. CHARLES E. CRASSLEY: & U
SENATOR FROM THE STATE OF 10WA S

Senator GRAssLEy. It will B¢ my  pleasure to work another 2
years or longer with yvou on this committee when we start the new
Congress.. ) . S

First of all, I wint to commend you for vour unfaltering dili-
gence in sceing that this and other problems relating to the victim-
ization of-our youth dre iired so that we might begin the next proc-
ess, o difficult process; of rehabilitation, . . o

[ am aware that the subcomimittee that you chair has conducted
hearings on the problem of runaway and homeless youth. Child
pornography might be labeled a “fallout” from the runaway prob-
lert in thut honeless youth, alone and without resources, often
emotionally disturbed, risk being Victimizgd”by'expl'c‘;irtrﬁn'sr. They

may become involved in prostitution und in forms of de Inquency
which involve major costs to the youths themselves and ultimately
to society at large. - S :

I am happy to say that an amendment that I offered to the Vio-
lent Crime and Drujr Enforcement Act-of 19827 which I might add,
Mr. Chairman; vou cosponsored, was adopted i the criminal puck-
age and passed on October 1, 1982 In general terms. this amend-
ment differs from S. 2856 in that it more closely follows the Su-
premc Court's opinion in New York v. Ferber, which was decided in
Julv of this year: Specifically, this amendment elimindtes the re-
quirements of legdl obscenity from Federal c¢hild pornography stat-
Lites. It also removes the commercial limitation provision of 18
U.S.C. 22532 in recognition that many of the individuals who distrib-
ute muterials covered by the statute do so by trade or exchange
without any contmercial purpose. , S

S. 2856 contains. a provision that would not restrain the distribu-
tion off materials involving minors if the materinls contain “liter-
ary, a tistic; scientific;. or educational value.” The bill is perhaps
attempting to exempt from prosecution materials such as National
Geographic issues or perhaps the ““Show Me'™ volume that will be
referred to at today’s hearing. .

_ Nevertheless,.the Supreme Court did address and 1SSEeSS tixjs dLﬁ
nition and concluded that it would not properly control the type of

[P
W
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depictions thiat Jee wre trying for all practical purposes to extin-
ruish. The Coart stated, and 1 quote:

A work which, tiuken on the wholi eoiitiiine serisis literary, artistic, political, or

SEenUtic value may aevertheloss cribody the hardest core of child pornography.
The Court then went on to guote from the memorandum of As-
semblvman Lasher-in sapport of the disputed New York regulation
and noted: - o
It S drrelevant o the child twho his been abused) whether or ot the material
Tt has a litersoy, artistic, political, or social value * * . :
The Court therefore concluded thit the #iller standard is an im-
plitusible solittion to the child pornography. problem.

me conctude by notings thit Congress designated 1981 as the “Year
of the Child.” Tt s my hope that 1983 will become known in Con-
gress os the year we made good on that promise; both in fact and
in torm. - o )

Senator Sprcter. Thank vou very much; Senator Grassley.

[The propared statement of Senator Mathias follows:]

i)



SLENRTOR_CHARLLL, MeC, flh'\'l‘l(,i/\:;, JRL
JUDICLARY :'.UH('UM(Ml'["I‘!Z!I ol JUVENTLE ansd o
DECRIIBETY 10, 1982

o BIRTENE
BEFCRE THE

Ag g membe r of tite Subcomitteo on JUCeni e dabtiee ]
I would like to commiend Seimitor Spedter for convenina
these wwearitidid off propossd amendments to the Protection
of Childres hduinst—ﬁnXu&l Exploitation Act of 1977. Al-
- - — [ R . - - .
thoudh other engagements prevent me from attendinag the
hearing, I remain intensely intercsted in the subject

matter of these proposals, and I plan to review the

v .

procecdings today with great care.

CThe dimmediape impetis gbr the leaislative proposals
thcE will be cdhsidvi?d codday is the decision of the
Unitha States énprvme Court in the casn of ng_iéi& v.

. . . R, e . . .
Ferhior. In that decision, handed down last July 2, the

ééﬁri fﬁluﬁ that the statos could constitutionally ban the
: )

distribution of sexually explicit material dﬂpibﬁihd‘miﬁorsj
Suprome Cort has defincd that cerm. The 1077 statute
déainst éﬁiid poérnography rcacﬁoé'bhl} material that is
I6Gdally obscenn. Unquestionably, the Ferber decision aives
Congress the power to extend the statute to cover other,
non-obscenc sexually explicit depﬁction; of éhildroh:

often our legislatjve decisions in thé ared 6f pornography
‘turn on whether or not the Conaress may, in conformity with
the First ﬁmenémcnﬁ, énact a given :oqul&&iéﬁ. Taaéy, we
hesd HoE concentrate exclusively on that question. ‘Instead,
we must turn to thé Sometimes khottier query of whether
we should take a step which we belicve €he é§ﬁ§ﬁiﬁﬁﬁi6ﬁ
will permit.

Two consideratons ought to inform our deliberations
oh that guestion: The first is a purely practical concern.
neal volume of non-obscene child pornography

Is the

bh. "
[
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Corratteets peport o had thio b ooy abonut non o e
] o

I was the op tndon ot the expoert whio
forstibied hetore the Comnmnt tee troat
cirtdally Gl o5 the diaterials that. dre
totiald ly cobisidered. child pornoatiiphy
aree obncene Oilider the cirient stoandon gy,
e In comparison with this blatant
prornograpLy, non-obsooeone materials that
tochildren are very fow and vy
onsicquential, - Thus 1t would he
cxtroemnely unwise € Jeopardice the
SArtectiveness of any federal efiort to
comb.at hard-core child pornography by
also attemptaing to prohibit the sale
and distribution of.onon-obscene. .
materiala.

Mond, adter tave years' expertence with othe chinld opornography
fotnte, we shoutd revieow this conclusion about non obacene

Poatertals, and reexamine the assumpt ions underying the

o gt IR S T A T R S RO I S R A
ot ol
= N cence b cenapder o : [RRE AN ) (RN Whiod
e B - S . .
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licit marerial aneolving minors, ftodees ot

tell un preciae !y how Tong that

striae shoald b

SCONCerns

1V bean rirecd i alhoiit whotBet 0 o librtion en

;‘I'!':?l‘hf ation

a1l suchH miterial, regardless of the contoxt of

or the seopse ol distrrbution, myoght

-.-i. t o l:;*o...‘.l‘:'. nothing

1o the Foerber decision detracts from the prineiple th

cablication rust e precisely

prohibitions on expression

W are here to protect children agavinst the

ual exploitation; we are not hore Lo Hippless or

of ¢ontroversial 1deas on

aroonoany othor subject.
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The Tt of watnenses b this hearing stiagaests Chat we

will soday make o good beginnita in i.‘(')hu)iiih’t; the data
which we meend to make a w1sc Eih'a well=informed dcélglg); we
AUl HiGiFe M fHEoFest on cffective enforcement of the child
DoFbcaranhy laws.  We .all share o fundamental «:bmmitmiznt to
srotect che nation's ehildren.  Senator Specter has launched
a4 taimely offort o improve thoe offectiveness of oh FSEECHBNE
el to "."'W/tl/xt fundamental commitmcnt. I &fi proud to -
jorn hamoan that effore.
Senator SPECTER. At this time I would like to call on Mr. McCor-

mack and Mr. Rich tostep forward.

" Mr. MCCORMACK. Senator, may I have counsel to St: Martin’s
Press sit with me;, Mr. Roy Gainsburg of;Szold & Brandwen, in
New York City? =~ . . - . T
" Senator Specter: Well, I do not know that you need counse! for

these purposes since this is not custodial interrogation, but you cer-
tainly are free to have counsel. We welcome him._ -

" Gentlemen, we very much appreciate._your. joining us for this

Jhearing today. And let us start*with you, Mr. McCormack.

STATEMENTS OF THOMAS J. McCORMACK; PRESIDENT; ST
MAKY'S PRESS,

. NEW YORK CITY, ACCOMPANIED BY ROY
GAINSBURG; ESQ. SZOLD & BRANDWEN, P.C., NEW YORK CITY;
AND R. BRUCE RICH. WEIL, GOTSHAL & MANGES, COUNSEL,-
FREEDOM TO READ COMMITTEE: THE ASSOCIATION OF AMERI-
CAN PUBLISHERS; NEW YORK CITY

. Mr. McCormacK. 1 understand that all of you on the committee

have had an opportunity to read the statements.that each of us has

prepared, and I have been asked this morning if we can, in a sense,
hurry to the essence of what we have to say. - - o ‘
Senator SPECTER. Yesrour practice is, Mr. McCormack, that your

statements will appear in full in the record and we would ask that
you summarize the highiights; leaving the maximuii time availa-
hle for questions and answers. : B, L
~ Mr. McCormack: All right. The first four or five pages of my
statement simply tell who I am and what the company is in an at-
tempt to persuade you that the credentials of St. Martin’s Press
are such as to suggest that pornography, and obscenity; and harm-
ful books are not our standard fare. % .- o
"1 then go on in those_pages to describe the origin of.the book
“Show Me,’ which Dr. Fleischhauer-Hardt is the author .of, and

who the photographer is.. I describe the circumstance of the cre-
ation of the book and the impulges behind the creation of the book,
the premise that ran through Dr. Fleischhauer-Hardt’s mind. All of
that is in the prepared statement that you Yave before you. . .
It 1§ only late in the statement that I finally say how I shall try
to be specific about secticns 2252 and 9953 T do not quarrel with
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the increase in penadty wcid there certainly is such a thing in this
world ne child abusé, and 1 aiso agree that it can take the form of

sexual exploitation that this law is _addressing, The law _aims_to
curtail .this exploitation by banning its sometime. product. I think I
understanid-most of the thinking behind the laws up to now: . .

When the Supreme Court upheld the New York statute, it did
express. qualms - about the potential overbroad application of the
law and it foresuw the possibility that the statute would be used to

ban works that the original legislators had not intended to ban. I

kriow ihey did name explicitly National Geographic. We had .
reason tu believe they had other works in mind.

It is my layman’s impression that the Supreme Coprt does not -

write laws; it weighs them; you, the Members of the Senate, dg”
write laws and you can improve the phrasing of ciirrént laws
which I realize is exactly why all of us are here today. But if the
Federul statute is modified in the way. I see it proposed, it will still
be overbroad, it will still ban “Show Me” and it will ban many.of
the works now emerging from the new clinical and personal in-
sights into human sexuality. S o :
Accepting that the Ferber films did exploit childrén and that

they should be justly cutlawed, I submit that it is possible to

phrase the law in such a way that the Ferber films and those like

them can be banned while “Show, Me” and books like it can be
spared. Webster tells us that to exploit is to make use of meanly or
unjustly for one’s own advantage or profit. While I can agree that
films like Ferber’s do exactly that, I can tell you that “Show Me” .
did. not: B .
__There are in fact children under 16 in “Show Me” depicted in
conduct, whether it be actual or simulated, stipulated as sexually
explicit by section 2253. The depictions are not confined to the ex-
hibition of the genitals or the pubic area. This conduct was indeed
prescribed by Dr. Fleischhauer-Hardt and performed so that Will
McBride could photograph it. But I maintain that neither those
events nor the book that proceeded from it was exploitative of the
children: o . L S
I have read Fleischhauer-Hardt’s book a number of times, and I
do not agree with all of it. But I have not one jota of doubt about
her sincerity. She.is intelligent; and she is experienced with chil-
dren, and with sex education, and I have met the woman: She is a
strict Freudian psychologist and what she 7(;@?9}{5’”;5@156;11:@71&, is; I
confess; no very great humor, but also no meanness or unjustness
whatsoever. She absolutely believes, and so do many others; that
hding the facts of sex from children is deeply harmful: She be-
lieves that her book could not have done its job if childv¥én were not
photographed in it. In her view, it is madness to try to pretend that
children younger than 16 do not engage in sexual activity, either
alone or with others. Taxed with the question of why; among the
photographs of erections in the book; one of theiri must be that ofa -
boy so_young that he has no pubic hair, her emphatic answer is be-
cause l2Z2-year-old boys do have erections and it should be conveyed
to them that other 12-year olds do, too. That it is normal: Besides, -
she vs’;ill ask, why do you want to hide the fact that boys have erec-
tions? .

/
]
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~ Again, and ualwavs the point is not that we need agree with Dr.
Fleischhauer-FHardt. but she has a right to her views and she is sin-

‘cere in it, and that many nonwicked people feel she is right, includ- -

ing the people in Germany who participated in_the creation of her

book. The children and their pdrents knew. explicitly that they
were being asked to. posc for a book expressing Dr. Fleischhauer-

Hardt's thesis and that it was aimed at prompting a totally open
a4 hoiiest colloquy between parents and. children about sex. They
knev, it was not for-42d Street films or for an under-the-counter
magazine that intentionally panders to the prurient. They knew
this, and 1 think it is a fair guess to say that they would iiot deem
the aiithors-mear, unyust. or exploiters in any degree: -
_ 1t atl of this is right. then [ maintain it iS incumnbent upon you to
devise languige forsections Zzi31 through 2253 that would not put
Fleischhauer in jail for 10 years. There is, ladies and gentlemen,
something wrgng with any law that would do that. -
I think the remedy may lie in the phrase ‘“without literary, artis-
tic; scientific, or eéducational value.” But not placed where S. 2856
now has it because, as I have tried to make clgar, there are depict-
ed in this book activities other.than mere exhibition of genitals. In-
stead, I would use the phrase in such a way.as to exempt any. work;
regardless of the sexually explicit conduct involved, that, taken as
a whole, has Serious literary, artistic; scientific; or educational
value: Thus; while this revision would still aéhiéVed'thgintéxxt of the
law; the term “educational” would exempt “Show Me” and books
like it from unjust suppression: ~ ° L ,
_ I can assure you that there are bouks like it. Just 3 weeks ago in
New York, I rejected a book that was submitted to me by a London
book house and I told them it would run afoul of American child
pornography statutes. It is like ‘“Show Me,” a book perhaps more o
sexual orientation than instruction. It is photographic and there
weré children in it. Wher I told the book agent why I thought it
could not be published over here, he said: ‘‘You cannot be serious.
This was niot made for 42d Street.” But neither is ‘Show Me:"”
Senators; | suspect that there are no perfect laws. All we can
hope to do is make good ones and ther, from time to time, amend
them to something still better, all the whiie pressing on_ toward
perfection and knowing we will never get there. It is a noble pur-
siit, made heroic to the extent that you will not relent in that
pressing on. I urge you not to relent here.
" 1 guararitee that there will be those who will oppose you, and
those who will be happy to see “Show Me” suppressed, not because
they honestly believe that a half dozen children were meanly. and
unjustly abused and. damaged in Germany 10 years ago, but be-
cause they hate the book and what Fleischhauer-Hardt stands for.
“I would not have that book for my children;” they are saying, and
that is 'a'(:c,ébtagé.f‘,"[hﬁér:efq;{e,Vy'(r)rurshall not-have it for yours:”
And that, it seelns to me; is not acceptable at all. -
Thank you very much. :
[The prepared statement of Mr. McCormack follows:]
: P
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PREPARED STATEMENT OF THomMAS J. McCorMACK
4y name is Thomas McCormack: I am president of St.

Martin's Preas, a book publisher based in New York: . S€.
Mar+in's has a College Textbook division, a Reference and
§choiéfly DiQiéiBB; and a General ééékﬁ Bivisiéhl Thq,company
does approximately 600 books a year. We have been the

publisher of the Who's Who; the Grove's Dictisnatry of Misic and

Musicians, the Complete Works of John Maynard Keynes, and the

complete works of the man who is possibly Eﬁg mos € wiééiy-réad
living althor in the English language —- the Yorkshits
veterinarian James Herriot. We are a subsidiary of the
150-year old London publishing firm, Macmillan Limited.

We have over the years published many books cORCerh-

ing children -- vitles such as Baby Learning Through paby Play,

works on dyslexia. % ‘i.' ;

In 1975 we published a book called SHOW ME! A Ficturs

Bookof Sex for Children and Parents. It has sold clogs €5

200,000 copies in North Aﬁgfiéé. It is the fate ?ﬁkséaﬁ MEI,
and bBooks like it, that has prompted me to come before you
today . i

. Lo - . P R J N - A
SHOW ME! is a yolume of 176 pages, 34 of which are
text expiéiﬁiﬁ@ now to Jse the book and the rationale behind
it. The text was written by Dr. Helga Fleischhauer-Hardt, a
Swiss child-psychologist and sex edicator. The bulk of the
book is comprised of pHotographs

photographer Will McBride, who is based in Getmany. The book
begins with pictures of two children of about éight who express
wonder and bafflement about sex. THé SUccesding pidtures show

the developiaé ééiuality of older éﬁiiéféh, through to adult-

hood and; finally, parenthood: The pictures are thoughtful,

ol

affectionate and Eéiaiiy éxﬁii’it; The authors devised the

book as a tool for BagéﬁCS‘to use in discusSing sex with
i6 4
[ S Rt
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B
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children: They chose photography as a medium because, in their
words, “We are of the opiniocn that only zn explicit and

realistic presentatisn of §éx can SHacé children fear and guilt

feelings related Eo;sexuaiiﬁy;”
The premise behind theif 2ffort was a fipm donviction
ghat a completely open, relaxed aind Hon-restriceive orientation
€o Sex is ths Dest way €6 bring Shiidfen t5 adulthood @ith a
healthy, happy Sexualitj: Children are not bors with Shame,

guil€, fear, and anxiety abmit $3€X, says Dr. Fleischhauer-

55?&&, Eﬁey\éfehtaugﬁﬁ Ehem: GenerAlly; it is—:géﬁby Guttight
/ condemnation of sex Ehat thess feelings aro engendered. It is

reasonable €6 belfeve: that few children (cday are 510 in so
\\\many words that se¥ is a base and wicked thing: Instead, the

. Y a o _ .
‘taboo is 4sually gonveyed by a constant shying awdy frcm sSeéxual
N [ . . . .

;ag;ers; an air of embarrassment or scandal when they do coie

up, and by a complete suppression of specific facts about sex.
Prior to éﬂbw MEL; the ieaéihg sex ofieﬂéééiéﬁ Eéék for
children was a cartoon book that talked liberally about seeds
and éééé, but the Sﬁly illustration of the aééiviéy éfAééx, of.

what ﬁéépéﬁé between human béiﬁééh was a érawing of ﬁéﬁﬁQ and
Daddy.in bed with the blankets drawn up to their chins.
Children are much smarte: than they're given credit for at
picking up implicit messages. Something literally unspeakable
is going on. It is never, never shown. It must be awful.

So Dr. Fleischhauer-Hardt conceived her book éhé
wrote it, and McBride took the pictures in Germany ten years
ago. Tie book was first published by Jugenddienst-veriag, a
publisher of children's books sponsored by the Lutheran Church.

exonerated. . Each of the judges based his decision on a

perception that, while some condemned the book, others, in

'
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sizable numbers and with respectable credentials and clear
sincerity, thought it very valuable. That was enough under
the First Amendment, and under the Miller opinion, to ééquia
the book.
I realize that obscenity is not necessarily an issue
here today, and I also realize that the freedom of speech
—Protected by the First Amendment is not without limits. 1 have
Hot comé here to argue that anything and everything should be
ailowed to be published. But I &6 think that SHOW MEi.-< and
other books that are of equal honesty of ‘intent and that any
CHUEE Of law would jUdGE @6 indéed have serious sducational
valiie -~ Sh5Uld rot bé Suppressed: 7
And; ladiés and gentleémen; SHOW ME! fias been
N supptessed. Twenty states in the Union have child-abuse laws
‘phrased in a way that prohibits the selling of SHOW ME!. .One
Of those states is New York, where St. Martin's Press has its
GEfices: 1n the wake of the Fetber decision, which upheld the
\ constitutionality of these scatiNes, we have been forced to
: Hiﬁﬁaféw VE’ﬁé 666;( éf()iﬁ ﬁﬁstiéiﬁiéﬁ; éiﬁﬁéﬁgﬁ weé are §EiII
‘actively considertng sell :
states;, if we are iegaiiy able to do so. If Sections 2252 and
2253 of the Protection cf Childrsp Against Sexual Exploitation
Act of 1975 are rephrased .S prépoéea in ééﬁéhé Bills 5.2656 or
shahes; and éﬁéﬁ ﬁEi or any book iigg éHOQ ﬁEl will very likél}

never again be pabiiéﬁéd in America:

, whose therapedtic aims are €o teach hHealthy sexual attitudes
and practices by getting clients to examine;, manipulate and

thus understand their own bodies. And there are books being
created that explain -— and depict -- the methods of these

’ e
zv
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- clinics. More and more reasonable people now believe that
suppressing the facts of sex, depriving young pecple of an
understanding of what their body is and will be, creates much
more harm than it ever prevented. ‘Tﬁe point is not that we
should all agree with thess advocates; but that we shatld
respect -- and, indeed, defsnd -- theit right ito discuss and
pursue their views,
Now I should try to be specific about Sections 2252
and 2253. I don't guarrel with the increase in penalty: There
Cértainiy is such a thing in this world as child abuse, and I
also agree it can take the form of éeXUSl exploitation that
this law is addressing. <ThHe law aims to curtail this ex-
ploitation by banning its sometime product —- that is, visual
or print material that depicts certain stipulated Condub% which
the law in effect defifies as exploitative: - -
TSy
When the Supreme Court upheld the New York statute, )
it did express gualms about the potential overbroad application
Gf the law. 1€ fotésaw Ehe possibilify tha€ Ehe §Eatuts would
be ised to ban works ENat the ?:iginai legislators had not
intended to ban. ’
It is my layman's impression that the Supreme CoutE
does rot write laws, it weighs them. You, thé membets of the

Sehate do write laws, and you can improve the phrasing of

current laws. ﬁﬁiéﬁ; I Eééiiié; is exacﬁiy what you are Erying
to do now.

BUE if Eh&é fedstal SEatute is modifisd in the way I
see propssed; it will still be overbroad; iff will ban SHOW MEI,
and ft wilIl ban many of the works now éﬁégéiﬁé from the new

Accepting that'the Ferber films did exploit children
and that they should justly be outlawed, I submit that it is
still possible to phrase the law in such a way that the Ferber
€ilms and those like them can be banned, while SHOW ME! and
books like it can be spared. x N

- i
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Webstsr tells us that "to exploit™ is "to make use of
ne's own advan:age, or profit.* I can
L A O L
erber's did exactly this; I tell you

,
meanly OF unjustly for
agree that films likef
SHOW ME! did fot: _

THéte are in iact bh{i&reh under sixteen in SHOW ME!

’

depicted in conduct -- whether it be\actual or simulated

-~ stipulated as "sexually explicit” by Section 2253. The-

depictions are not confined to the exhibition of the genitals

o]

£ pubic area. This conduct was indeed prescribed by Dr.
Fleischhauce-Hardt; and performed so that Will McBride could
phoﬁogfaph f€: B4t I mainEain that neither those events nor
the book EHat pEoceEaded Erom them was exploitét%{é—;f the
cHITdEad: :

' I have read Flaischhauér-Hardt's book a number of
times; I don't agree with all of it, but I have not one iota of

doubt about her sincerity. She is intelligent, and she is
exXperienced with children and with sex education. And I have

. : i e B T Y .
met the woman. She is a strict Freudian psychologist and what

' she conveys persohally is, I will confess, ho very great humor

BUE alS6 nG meanness or unjustness whatsoever. She absolutely

believes -- and 56 d5 fiany GEhéks -- that hiding the £acts of

sex from children is deeply harmful: She belisves that her
/. -

"W&ck could not- have done its. job if children wefe HoE
photographd in it: In her view; it is madiess to try to
ﬁiéféﬁa Ehaﬁ children younger than sixteen déh't engage in sex-

4al activi€y ei€her alone ot with ofhers. T:.ed with the gques-

€ioH of why; among €Heé PHOEGQEAphS of éféééiqné in the book; one
of them must be that of a béy so young he has no pabic hair yet,
her émphéﬁié ;ﬁéQeE ié "because Ewei&e-yéaf-oid boys do have

erections. It should ge conveyad to them Eﬁ;éiother twelve-
year-olds do too, that it is normal.” éééiaé§7’§ﬁé will ask,
"Why do you want to hide the fact that boys have erectiona?”
Again and always the point is not that we need agree
with Dr. Fleischhauer-Hardt; but that she has a ;igh§ to her

i -~ 7R
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vigw, tHat she is sincere ihi it; and that many non-wicked

participated in the creation of her book. The cnildren and

EHLE patents Knew explicifly Ehat théy weté béing asked to
pose for a book eXpreéssing Dr. ~leischhausr-Hacdt's thesis, and
EHa€ it was Aifed at prowptilg & totally opei and HoHest
colloguy between paren€s and children about Sex. They knew it

r-the-counter

o

was not féf a Aéﬁd street fiiﬁ or for an Ghd

magazine that intentially panders to the prurient.: ’Eﬁéy Kriew

this; ahd I think it is a fair guess to say they would not deem
Eﬁé.;uéﬁéEé mean, unjust of exploitative in any degree.

If all of this is righé, then I maintain it is
Incumbenﬁ on you to devise iéngﬁége for éeéﬁions 2251 thréugh
2253 that would not pui Flefschhauer-Hardt in jail;fot ten
.years. Eﬁéié is, iadiés and qentiemén, somééﬁinq wEOng wicﬁ any
léw tﬁaé would do ihét. : —

I think the remedy may lie in the phrase "without
literary; artistic; scientific or educational. value.® But not

placed where 5.2856 now has it; because; as I have tried to
make clear; there are depicted in this book activities other
than mere exhibition of genitals. Instead, I would use the

phrase in édcﬁ;é way as to exempt any work —- regardless -of the
sexually explicit conduct involved -- that; taken as a whole,
has ééfiéué literary; artistic; scientific or educational
value. Thus; while this revision would still achieve the
intent of the law, the term "educational” would exempt SHOW ME!
and books like it from unjust suppression. '

like it: 3just three weeks ago in New York I rejected a book
proposal from a British book house that may very well run afoul
of U.S. child pornography statutes. It is, like SHOW. ME!, a
book perhaps more of sexual orientation than inétéuctioﬁ; it is

.photographic, and there are children in it. wWhen I told the
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book agent why I tholight it couldn't be published over here he
said, "You can't be serious! This wasn't made for 42nd
SEES8E:" Biit neither is suow ME!.

Sehators, I suspect there are no ﬁétféé& laws. All
w8 Can hope to do is make good ones, and then from time to time
amend them into something still batter, all the while pressing
on towatd pééféé:’iah and knowing we'll never get there. It is
a noble pursuit, made heroic to the extent that you will not
relent in that pressing on. I uUrge you not to ralent here. I
guarantee there will be those who will oppose you, those who
will be happy to see SHOW ME! suppressed not because thay
honestly believe that a half dozen children were meanly and
unjustly abused and damaged in Germany ten years ago; but
because they hate the book and what Fleischhauer-Hardt stands
for. "I would not have that book for my children;® they are
saying ~- and that is acceptable. “Therefore you shall not
have if for yours," =- and that, it seems to me, is not
acceptable at all.

Thank you.

Senator SPECTER. Thank you very much, Mr. McCormack.

_ We will hear now from Mr. Rich before proceeding to questions
from the panel. ) : - - L

Mr. Rich, we welcome you here. Your full statement will be
made a_part of the record; and if you would summarize it, we

would appreciate it.

STATEMENT OF R. BRUCE RICH

~ Mr. Ricn. Thank you, Senator. It is a pleasure to be here 6n
behalf of the Association of American Publishers. .

--The Association is the major book publishing association in the
United States and I think it states the obvious to indicate that
AAP's members are not pornographers ior do they profit from the
business of child pornography. And it is also a fact that they; along
with I thick every other concerned ci‘izen; deplore the types of
child pornography which the Congress is here focusing upon and

the child abuse attendant thereto, and applaud the legislative

effort. . S S : -
. Why are we here, then? We have a deep and abiding coiintervail-

1ng concern and that is that the Congress not sweep so broadly in
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its legislative initiatives as to deprive the American’ public of im-
portant, responsible, nonporiographic works which are not the
stuft about which we believe your legislation.is directed. -

We took some great measure of comfort in the present Federal
statute; which provided; as you well know; for the requirement
that prior to barning dissemination of materlals, those materials
had to be determined to bg legally obscene. We felt such limitations
appropriate uatid we wrote briefs suying so in the Ferber ciase. We
understand that the Supreme Court has now ruled and; as Senator
Grassley indicated; hus articuluted a new definition. of the coverage
of the first amendment insofar as depictions of child pornography
are concerned: But I think you would also agree with me that the
Supreme Court decision is not a paradigm in clarity in all respects
in terms of the naggmg doubt that 1 think each of the Justices
nonetheless had in writing their respective opinions concerning
those perhaps few in numbers; but that is arguable; works which
truly fall outside of the ramige of that which we aré really talking

about here—the :business of child pornography, the. clandestine,
secret business of child pornography. The Court chose to talk about
the National Geographic. Mr. McCormack is here to talk about an
illustrious example of a clearly nonpornographic work that ought
to_fall outside of the legislative scheme—"Show Me.”’ There are
others: Putnam is about to publish a book in the near future; I am
informed, which is not unlike “Show Me" in content and in_pur-
pose and effect; which is a frank; explicit sex education tool to be
used by parents and children,

Our concern; therefore; Senators; is that the Congress give ver
careful cgnsldelatlon in drafting any new standard and, specxhcafl
ly, in removing the existing obscenity standard, if that is what you.
are going to in fact consider doing, so ds to protect the right of le-

gitimate works to exist and to be disseminated even if those works
tend to be Controvcrsnal in nature

ly.

We say; first, that it is not enough merely to tag on the hterary,
et cetera, exception to exhibitions of nudity, as Senator Specter’s,
own propnsal would buggest We Lhmk that thls 15 d1fhcult lme
tlally del(-nsxblé bdhduct and "Show Me again is an example of a
book that embodies other forms of conduct, perhaps its exploration
of one’s genitals by an adolescent, by a young child, that technical-
ty might fall into the realrg of masturbation. We have difficylty in -
drawing the line and Saying that that particular portrayal ought to
subject St. Martin's Press to an enormous criminal penalty while
merely in exhlibition short of that perhaps might not. We have dif-

ﬁculty mth that lme drawmg and our_ leglslatlve suggestlon there—

cede to you the burden would _be rather difficult on someone to
show that a deplctlon of bestiality might havengrlﬁQgsﬂhterary
value: But I think it is terribly difficult for the €ongress to antici-
pate precisely which form of wark should be permitted to show

which type of sexual dep‘ctnon and drawing the line accordingly.

Pad)
o
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We would sugeest having the literary, artistic, etc., exemption
modify the entire runge ol tonduct which would be otherwise pro-
hibited. o , , , . , ‘
__Second, we find difficulty in attempting to apply such an exemp-
tion as pertaining to the depiction itself; which is how we construe
%?,HQW@@XQP determine in fact that a
particular depiction; out any contextual reference, does or does
not_have serious literary, educadtional, or scientific value? We find
that test hard to work with: We. find it inherently vague and we
therefore suggest that you need a broader contextual reference
within which to_distinguish between a picture appearing; on the
one hand, in a “Show Me;” versus, on the other hand, in a piece of

" hard core pornography, or in a medical textbook: In.the one event

we may all concede it has a valid social purpose; on the other hand,
we may say it has none. It seemis to me that without that contextu-
al reference: that you have got great difficulty. You have the enor-
mous chilling effect, moreover, when you do not have that kind of
clarification of not providing adequate guidance to legitimate pub-
lishers and those who legitimately distribute their works.

The suggestion therefore is to embody ‘“‘taken as a whole” or
some similar contextual reference point so that you can meaning-
fully determine whether what it is you are looking at—that depic-
tion—has value or does not. e

The final point we muke in oar statement is that; as drafted; the
proposed revision to section 2232 creaiés, to our mind, an inadequate
scienter standard because, s we would read the statute as modi-
fied; it would require solely that a person know that he_is distribut-
ing the defired term ‘‘visual or print niedium:” That is really a
medningless scientific standard. There is no knowledge of doing
anything criminal. As we read Smith v. California and the like, it
;tems to us there has to be some element of mental knowledge of
culpability that the depictions themselves are or may be illegal. We
have therefore in our statement; I think; proposed a modest change
in where oné places the knowing langusge to tiy to cure that prop-
lem. . . S
Let me stop there and I will be happy to answer any questions.

[The prepared statement of Mr: Rich follows:|
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PREPARED STATEMENT OF R. BruUCE RicH

. The Association of American Publishers; Inc.
{"AAP"); the major trade association of book publishers_ in
) -

in the comments below. ;
AAP's more than 300 members represent a substantial
segment of the book publishing community and are responsible

for the publication of numerous prominent works concerning

health; sexuality; psychology, child rearing and human devel-

opment. It is AAP's belief that the book publishing industry

I3 - I S I oo T s Nt N - v ‘\.
its members are committed to the helief that the free ex-
change of ideas through publishing is the greatest service

the publishing industry can render society, and further that

‘the public’s access to such ideas in book form should not be

- restricted.

‘Towards these goals, AAP and its members have
diligently followed legal developments regarding publishing
generally and judicial and legislative events which may im-
plicate First Amendment rights in particular. The efforts of
Congress and state legislatures to protect children from
sexual abuse by outlawing child §6rhbgk;bﬁ§ have been viewed
by AAP with both interest and concern. AAP'S members of
*kiddie porn” industry and fully support legislative efforts

to curb such abuses. At the same *time, tiey are deeply

troubled by statutory provisions which, in an effort to con-
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trol child porrography, threaten to Sweep within their grasp

. a variety of serious works deserving of wide availability’anrd

B
unrestricted disseminaticn. N .

This concern over’ the potential bvérbréééth of
child pornography statutes I'sd AAP to closely monitor the
enactment of, and the subsegquent litigation concerning, New
York's child pornography statute. AS this Subcommittee is
aware, it was a prosecution under one saction of that statute

that was reviewed by the Supreme Court in New York v. Ferber.

AAP participated as an amicus curiae in the Ferber
litigation, urging both the Supreme Court and the New York
Court of Apééélé constitutionally to limit the legislative
arsenal against child pornography to the prosecution of (1)
persons who employ minors in the creation of kiddie pomm, and
(2) persons who publish or otherwise disseminate depictions
of sexually explicit conduct by ;inbré, provided the works
containing such aééiétiéhé are shown to be legally obscene.
It was, and remains, the book publishing community's concern
that more wide-ranging efforts to control child pornography
works containing portrayals of adolescent sexual behavior --
would eviscerate the significant societal benefits to be
derived from the availability of a variety of materials
concerning human sexuality and adolescent sexual development
without gignificantly enhancing the enforcement effort
éﬁéihét truly hard core pornography. We note that Congress,
in enacting the present child pornography legislation,
apparently agreed with this sentiment. As the Senate
Committee on the Judiciary noted in 1977, "virtually all of
the materials that ara normally considered chiia pbrnbérapﬁy
are obscene under the current standards . . . In comparison
with this blatant pornography, non-obscene materials that

depict children are very few and very inconsequential."”

<b :
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AAP i8S of course aware that the Supreme Court in
Ferber upheld the cofistitiitionality of New York's statutory
scheme prohibifing the diSsemination of materials depicting

specified sexual conducft by & minor even where the materials

are. not legally obscene: In reaching its result, the Court
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as to how best t5 proscribe the production of hard-core child
pornography and Eﬁéiéby avoid the perceived detrimental
impact upon children used as subjects of §ﬁ;h pornographic

materials. As we disciss belrw, the Court's opinions in

nature which have serious literary, artistic, scientific or
educational valde: In resSponding to the Ferber decision with
any new Iégi§iEEiVé fﬁiﬁiafi?és; Congress must, we submit,
not ﬁerely address the §Eé$iéh 5f child abuse arising out of
pornographic depictions, but alsc must make provision.for the
materials which may involve éé?iéfibhs bf minbrs engaged in
otherwise forbidden sexual cond

AAP's concern over the potential impact of amended
federal child pornography legislation on the creation and
distribution of important and responsible Wofks is far from
hypothetical: At least two works of which AAP is aware
illustrate the problem. The first is a book entitled Show
Me!, published in translation by the distinguished S€:
Martin's Press in 1975. Show Me!; authored by a Swiss child
psychologist, was designed as a tool for parents to use in
discussing sex with their children. This it attempts to do
through explicit and realistic photographs and text. The

book, while highly controversial, has been praised by -

'R
s}J‘
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purchased and read by tens of thousands of fimilies Qishih@
to approach the subject of sexuality in an open, frank and
uninhibited manner.

The second book. to be published by G. P. Putnam's
Sons in the coming months, similarly deals with a mother's
efforts to educate her diﬁéhtéf about female sexuality, and
comprises both photographs and text.

Works sich as “the foregoing may be €ontroversial;

Biit they dre heither porAGGraphic fi6r EXPloitive: THAE One
mdy agree or disagree With the ideas in; OF Manner of
comilnication adopted by, SUCH WOrks is not Eh
His€oEy teaches us that it is perilous to predict which ideas

will oné day achiete wide acceptance: Unless we are prepared
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t5 adopt €he ainthoritarian view €ha
tools eich as Show Me! have no place in our society,
proviSioh must Se maéé in €He fedsral iéqi§iEEiVE scheme for
SiicH works to exist and beé freely available:

1f CongresS is £6 consider;, in IigHE of the FErber

o

ision, eliminating €

Qo
Iud
2]

& _requirenient from § 2252 of the AcE

that ﬁféﬁisiﬁéé Wéfkg ﬁﬁéf’ré ;ﬁsﬁééhé" -- a key feature both
. o ST o
in §:2788 and S.2856 -- df a minimam, provision must be made

to exenpt from tHe SEatuEe's coverade depictions of sexual

coiduce engaged in by Mifofrs £hat are contained in works that

itself.
EachH 6f €He four opinions in Ferber recognized that
tHe stafufte at issue in that case invited unconstitutional

Justices Brennan and Marshall expressly stated that appli-
caEion of such statutes "to depictions of children that in

themselves do have serious literary, artistic, scientific or
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further opined that in khe case of such depictions, the

argument of harm €6 the child resulting from the creation o
force.” Similarly, Justice Stevens recognized that "a
ééfious work of art, a documehtity on behavioral 5;651;55,.8;
a medical or psychiatric teaching device, might include a
scene from one of these Eilms [proscribed by the statutej
and, when viewed as a whole in a proper setting, be entitled
to constitutional protection:”

Appeals issued on remand of the Ferber case from the Supreme
Court. 1In a concurring opinion jsined by Judge Fuchaberg,
constitutional law; recognize an &ffirmative defense for
literary, scientific; educa€isnal, gevernmental or Sther
similar justilication." He farther stated that in Kis view,
"without such a defense; the chilling effect: . .upon serious

depictions which do not actually €hréatedi €le Harms addrassad
by that statute will cause greater Hari €5 €His state‘'s in-
terést in free expression than is constitasionally periis-—
sible."

Additional precedent for legislation containing

the problem addressed herein. P
For example, a bill was recently passed in ngsama
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Court decision.” The statute prohibits knowing disseminaticn

(8) When used to describe any matter
€hat contains a visual reproduction of
breast nudity, such term means matter
Eﬁat
1. Applying contemporary
local community standards, on
the whole, appeals to the
prurient interest; and
2. Is patently offensive: and
3. i the whole; lacks
sEritus literary; artistic,;
PSIiEIG4l 6F séientific valde:
(b) wWnen usel €6 describie mitter that

taining such a visual reproduction

bdiicEion iE§81f lacks serious

£
=
P
ol
T
N
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bl
2l

literary, artiégié;rbaliéiéal or
scientific value. R

.
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Similar, although rore narrow, exceptions may be found in

————————— oc- 1

‘statutes in other states.

of possible amendments to the present law, not aé;ély_to
strike the obscenity requirement from & 2252, without more .
For if publishers arg ti be deprived of the protection
afforded by tﬁg pféééﬁiﬂ%bScenity requirement -- which éﬁéﬁgé
- )

in law we do not conéede to be aither appropriate or
necessary -- a meaningful substituté that will preserve the
opportunity to disssmifdte serious works otherwise falling
within the statute's prohibitions must be devised. §.2856
maies a commendable effort to address the problem, in
providing that exhibition of the genitals or pabic ares of 4
literary; artistic; scientific or eduEéEiBB;i valde: But we
submit that that language is inadequate.

For one €hing, a showing of literary, areistie,

scientific or dacatidhal valud should protect depictiois of

“ééiﬁéily ex} 'icit ésnduct” without regard to whééﬁéf they

involve rerely nadity (&s S.2856 contemplates; or S6mé Gther

conduct. From AAP'S perspective, if depictions of hudity may

1. Pennsylvania and south Dakota have statutes which except
from their réébprfmaqerigisfinvolviﬁg only nudity, if such _
matérials are made for and have a seriocus literary, artistic,
educaticnal or scientific value."  S&aEH Dakota Statutes § -
22-22-25; Pennsylvania C.S.A. § 6312(&): -Likewise; the anti-
child abuse law in Michigan_contains;. in its definition of
"ercotic¢ nudity," a requirement that. ths nudity be displayed
"in a.mafner which lacks primary li€erary, artistic, educa-

appeals to prurient interests.” Michigah C.L.A., § 750.145¢
(Iy(d). still another state, Massachusetts, allows an affir-
mative defense ir. any prosecutios ander iﬁﬁ'Childipornqgr§pby
law "that such dissemination of any visual material that con-
£ains.a representation or reproduction of any posture or ex-
hibition i1 a state of nudity was produced, -processed, pub-
lished, printed or manufactured for a.boha fide scientific or
medical purpose, or for an_educatishal op cultural purpose _
for a bona fide school, museum or libfary. . . . Mass. Gen.
Laws, Ch. 272 § 29B.

N L
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Be siid €5 be justifiable and deserving of protection in
ceftain inmstances, then it is difficult to condemn depicEiGis
Gf oEhef €ypes of sexual behavior that may equally be a part
GF iééié?ﬁiEe educational or other desirable works. THé BooK
Show Me!; for exaﬁéié; contains several photographs wﬁiéﬁ
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s5c6ial value of Show Me! —-- indeed, its very abLlLEy €6 pe

conduct depicéééi e think not.

ifi 5:2856, to apply the test of literary, artistic, scienti-

- fic or educational value to individual deplCELOnS themselves,

v

as apart from the works as a whole. We are frankIy at a loss

t5 driderstand how one would meaningfully determine whether a

particalar depiction of nudity, or other seyuai coiduct,

standing alone, and outside of the context of the work of

which i€ is a part; has educational, scientific or other

galye SG&K that it would fall outside of the redch of the

statife. In a book with scores of pictures inid accompanying
N

text, such as Show Me!, is the intention to view each

phoE qra h for its own intrinsic worth? xxé EGSmiés that the

protection Eor serious works containing non- pornographlc
depiCtxons We recommend irstead & *est that wouIa focus
upon wheEher the work in which the depictions appear, taken
as a whéle; has serious literary, artlstlc, scIenﬁLch or
edﬁﬁéﬁiéhai value.

é 3252(a)(l) and (2), on the assumption that tHe term

“sbisene” were stricken from the present language of (Si(li

and (Ei(Zi. The present scienter re@ﬁireménﬁ is meanlngful

Pr requiring the knowing transport, shipient, or receipt of
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any obscene visual or print medium; as defined: In the

be the knowing transport, shipment; or receipt of ary visual

or print medium -- a meaningless scienter standard: Wea

believe the statute, if amended to delete the obscenity

shipment, or receipt of materials with knowledge that such

materials contain depictions prohibited undez <the statute
that constitutes illeqgal activity.

Were the Subcommittee to adopt the forégoing sug-
gestions, § 2252(a) might be amended to read as follows:

(a)
”””” or ships in interstate

commerce, or mails any

ot print medium, with kKnowledge

(A) the producing of such visual
of print medium involves the use
OF a minor engaging in sexually
@Xplicit condicti and

(B) SUEH visual of print medium

epic

a €5 sUEh conduct: and

artis€ic, séien
tional valdue;

(2) ;eceiVes anykviSGai or print
medium that has been Efaﬁ
;ﬁiéééd in intergiate or f
éé&héféé or mailed, wiEH
that -

(A) the proéueing o

or print mediam in

a4,

17-389 O—Ri——1
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of a minor engaging in sexually
explicit conduct; and

(B) such visual or print medium
depicts such conduct: and

() such yisual or print medium,

‘taken as a whole, lacks literary,
artistic, sclenyxfxc or educa-~
tional value;
shall be punished as provided in subsection (b) of .
this section. | {
We thank the Subcommittee for its consider=-
ation of AAP's views on this important legislative subject.

Senator_SrecTER. Mr. McCormack, and Mr. Rich; did you agree
with the Coiirt’s holding in Ferber?

Mr. McCormack. With the Supreme Court’s Liolding of Ferber?
Senator SPECTER. Yes.
pl:eme Court did fail to draw the distinctions that are real between
“Show Me” and uvooks like it; and the Ferber film. I think they
backed off a responsibility there. It is certainly hard to draw the
distinctions _and that is part of what we are doing hgl;e,”Bgtfb,e-

cause.they did not; because the; SImply said that the statute is con-

stitutional as it stands it seems to me that many good things have

been banned 1nciud1ng “Show Me So I cannot say that I agree to

case?
Mr. RIcH Yes, 1 thmk I am general}y familiar with the case. .
The case involved; as I understand it; two films which to: osF
people’s mind had httle if any redeemlng value of any kind.
theless, those films were prosecuted under two_proyvisions of the
New York statute, one which required the State to demonstrats
that they were legally obscene, which the jury refused to find in

that 1nstance _instead, Ferber was comncted under ‘the . statute

semination of the depicted conduct w:thout there being a showing
of legal obscenity. The film, as I understand it, depicted very gross
acts by young, very young male children, masturbatmg and so

forth, and I think it is some sort of miracle of sorts, perverted sort,

&
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that these works were never found to be legally obscene, and onge
can speculate as to the reason. . . . . . -
_.Senator SpEeTER. Do you think.that had they been found legally
obscene by the jury that the verdi¢t would have been upheld by the
Court on review? : o

MI; Rich. T believg it would have without any ypestion: I also
would—— - )

Senator SvecTER. Would you have agreed with the €oust’s deci-
sion upholding a verdict of obs_enity in thatcase? = ¢
_Mr. RicH. Let me only touch that by saying I have never seen

the works.themselves, Senator. My feeling is from the description

that I read of the film that I would not have had any. problem with
anybody anywhere in thé United States finding that those works
were legally obscene. . . o - .

Senator SrecTeR. But you did disagree with the Court’s concli-
sion when it held that it was not necessary to have a finding of
obscenity but only a showing of those sexually explicit acts?

Mr. RicH. That is correct. And the basis for that, Senator; was
our view of the traditional first amendment doctrine and the devel-
opmient of obscernity doctrinie.as it had developed to that point re-

quiring that sexually oriented conduct of any sort had to be tested
under. the Miller standard. As you.are fully aware, the Court de-
parted from that in the case of child pornography. ‘

_Senator SpecTer. Well, there has been a longstanding evolution”
of the Court’s thinking and really a double standard on‘obscenity
which goes far_behind Ferber cases. Some. years back; the Court es-
tablished a different standaid for testing of obscenity as it relates

to minors. Do you disagree with that approach, Mr: Rich? -
Mr. Ricy: No. We are entirely comfortable with the so-called

variablé obs¥enity standard, but I think it is important to distin-
guish.in our minds between that which a minor ought to be able to
perceive; which 1s where the varidble obscenity standard comes im;
that which a-minor can purchase in your book store, which is what
Ginsberg and other authorities in the variable standard dealt with,
versus the very different purpose sought to be achieved here by the
statute which is protecting against child abuse. They are really re-
lated but different concepts, and while I agree with you; Senator,
that the Court has moved to a variable standard, I think it was ad-
dressing different kinds of activities.. . .
- -Senator SprcTER. Mr. McCormack, when you published ‘'Show
Me,;”" were you concerned at the time that you might be subject_to
criminal prosecution? - - . - S
__Mr. McCormack. Yes; I thought I surely would be subject to
criminal prosecution: : . -

Senator SPECTER. But you have not been?

Mr. McCormAcCK: Yes; I have been. .

Senator SPECTER. What is the status of the matter? =~

Mr. McCorMact. The book was published in 1975; and within.a

stances the charge was-thrown.out.and the book was exonerzted.
Senator SPECTER. At the trial level?

- . Mr._ McCormack: At pretrial level in two of the States; at the

third State, in New Hampshire, it went to trial level, and in Toron-

a5 il
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to it went to trial. All of the trials were before a judge rather than
Jury, and 1 remenber the one in New Hampshlre in partlcular,

,,,,,

agree wuh the book. But the very fact of controversy is. almost a

support for publishing it in any case he said. Clearly the book does

have stientific and educational value: }-have responsxble people in
front of me who have said so, and I can see a line of nine more who

we have lined up to say further. So he stopped the case there: In
Toronto it went all the wajy——

Senator SpecTer. If you only had three witnesses, you might
have lost. .

Mr. M(,(,ORMACK That is rlght But they were innumerable. We
could have had; it seemed to us—these nine were all from the New
England area, and we have had people from dcross the United
States; all the way from San Francisco to Portland, who are of
varying degrees of credentials who support the book. )

-Senator SrrcTer: Have any legal opinions been written on “Show
Me"’

Mr. McCorMack. Legal oplmons? ,,

Senator SI’P,LIP‘R Wcll hda any of the lltlgatlon prOdqu‘d an
obscemty standards’

Mr. GAINSBURG. Yes. The Massachusetts court, which was the

first case; produced an opinion which we would be glad to provide .
to the committee. This was the first case.

Senator SpecTER.. Is that a reported opmlon’
Mr. GAINSBURG. No. It i~ a nonreported opinion by Judge Nelson
who is now——

Mr. GAINSBURG: Well, it is a very unusual case. It is a very un-
usual book.

There is an opinion which we would be giad to provide.

Senator SPECTER. I would like to see it.

[The following was received for the record:]
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ORDER

TH18 MATTEWR cameée on Eor Hearing EHIS day of May,

L R L L Lol ol
1976 upon the Demurrer and Motion to Quash of th«

efcndant, The
State appeared by and through Assistant District Attorney Mark Blasdel,
and the Defendant dppédred in person and By and through Eer athorney,
§Eiiip F. ﬁornin& of the firm of Bulla, Horning, Johnson & Glasgow.

Mo tostimony was preseited by either side, LBuf tHe Book SHOS

P

PICTORE BOOX OF SEX FOR CHILDREN AND PARENTS; which is published by

St. Martin's Press, New York, New York, and which is the subject of

the instant charge "Sale of Obscene Litarature™ uiider 21 0.S. 1040.8
which was an exhibit t- the Deferdant's brief previously filed herein,
"is adaitted into evidence for the purpose of this hearing.

oral afqgumeiit was offered on behalf of:the defendant in
heard in opposition thercto from the Stafe: BOEh zided thercaffer

restedl

saration made possible by the fact

43 twice beern éontinded, and after careful exami-

that this hearing b

nation of the book uwhich i the aotina, ond afror
ovamina! tun of the courtc file herein and congideration of thé ondl

argumients 6% bath partien, the Court finds, and it is thersiore

ordered an follows:

12 Pl Boe¥ which is the sebjoect of this action i1s not

1tn the definition aet out by th~ United Stater

an obscens honk

I5,

03 $.Ci. 2607,

Supreme Court in

;S ~-
o 7
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. 1474} 0 ©H ¢he contrary,

Chee Bt dioeel g el auts in o vary fow of the

%t

caf ol graphis centan el seitHin 160, the B6B a2 wvhole does

ot appes! to g orarient anterest in nex, doeis not nortray sexdal
.

mtly oifensive way, and does have serious literary

Wnifie welue.

[N R

2. In 5o holding, thiy Court j(;i'ris with othoer trirl courts
of MIsZaCHUHEEEE and (1w HIMPEHITE which have held simi-

same (csues involving the same book.

§ Iy s0 holding, this Court determines that there is no
fariual fasue which would reauive a juby dGECENIRaEion and Finds this
Cane patln within tne neaaing of the United Statss Supreme Court wWHEH

P NEGGed D D D it Wolild Be a dericus misreading of Miller to conclude

have unbridled disccetion in determinirg whHat is 'patently

that jugri

sheseot o

ot fon

Geosqia, 418 U.S. 153, 94 S.Ct. 2750, 41 L.EQ

BA? (107450

BN In light of th:e abowve, Defendant's Dumurrer is SuStained

[

an b Ehrg Cuage

| S PSR

this [Z duy Of May; 1976.

~

N
'ECTAL DISTRICT JUDGE

| M
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- Commonwealth of Massachusetts
Mios xsay; ss. 1o Svremion Counr
No, 7%-0471

JOHN J. DRONEY, Tiutoler vtorrey

-7- <
A BOOK NAMED "5SHOW 2:L"
CSSNOEUSIONS CF LAW ,
{“upplerant ty Memorandam)
1, John J. Lronsy, irtrist itorney, Middlesex County, flies

this petition under the provislons of General Lawa, Chapter 272;

Section 28C, a hbook olscenlty :tasite, murely seeking to obtaln an
order af notice directed uidlnst the book named "Show me!",

2. This partlcular secticn reads, in 55?&:

dhenﬁver tnexv 1% _to belleve _that a
book which 19 uﬂing di .minateg; or 1 in_the possession of
. any perggn”thr}ngcndliuo disseminate the same, 1s obacene,
 the attorney .ieneral, or any district attorney within his
district, shall bring an_information_ar petition In equity
in the superior court directed agalnst sald book by name.
Upon_the f11ing of such_informatlion or petition in equlty,
v @ Justlce of the nuperior court_shall; 1f, upon. d summary
:examinatlon of ‘the ocox, he {5 of opinion that there 1s
reasonable cafise to believe that_such book 13 obscene,
issue an order of notlice, returnable in or within thirty
days, directed agalnst such_book_by name and_ addressed to
all persons interested_in_the dissemination thereof,. to
show cause why sald uoox. should _not be Judielally oetermined
ene., Notiue, “,ﬂuch order shall be glven by
publication once _eagh we?k for two successive weeks In d
dally newspaper published in the clty of Boston and, IF 8dgh
information_ry petition be Ciled. 1in any counlty o6ther than
Suffolk county, then by publicatlion also 1n a gally newspaper
publiohed in such other county. & copy of such order of
natlce shall be. sent by résistéréd mall €6 the publisher of
£atd took, te. the péersonh #HoOIAINE the. copyrights, and to the
author, 1n case the names of_4ny SUCH pérsons appear upon
sald book, fourteen lays at least belore the.return day of
such order of notice.- _After_thé I8suance of an order of
rotice under the provisions of thHI3 Sectlon, the court .shail,
~r.motion of the attorney general or dIstrict atfornéy)
mike an interlocutory findling ond ad‘adication tha€ sat
t.ok !s_ocbceene; which finding and. adjadication Shall bé of
the same force and effect ds thHe rIn3al rIndIng and adjudi-
zation provlded in sectlon twénty-eIgHE £ or section
twenty-elght F, bdt only antll such Ipnal finding and adjudi-
cation 1s made or untll Férthér ordér ol the court.,”
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The r#mainting provisions of this sectlon concernt Ltsell with

dafenses avatllalle to the detfendants, It iu the gquoted statement
Hf wnat secetiopn that the Coart hereln conslders,

1.0 The plalntiff pave Intermal re tlee to the putlishers ann

snuipulated to e Ciitng of appearances in this part of the proceedings.

The 7ourt tawen !4 “hal fneoe epearancer Ly stipulation allowed for

ol .L:inL. thn “he Jourt notes that the bl'llht“‘(‘ ::p;;i‘if‘i(:élly

1on and cceptance of frtdavits and mencranda

QL fec et o the gy

Cornee D Vendant's caate,

in sapport ol

G, The Courl o nan non o avittied Lrself of apny of the defentant's

peoltere o menmoran ts o o0 v s

and Pipds 111 1ts Cacts e

Lustens

the pewlew 07 the Yook St oo {aee o

o SoLrt Lo opequbped Lo dec o ne whether therpe s

PR it L a0 Lo Ll levr TRt het oo Pyesw N ! Cranene The
Hseminint o 1ng intended taneniporlon hpee teen cstablished, leaving
the cnly (ssue fone U onscenity,  The eripistn 0 oo ~entty s Cor
thly purpose centained tn Sectlon <1 of chapier D700 Tiroee clacene”

l

accerdingly:

1s Jdescriued
.
“'Chscene', matter ls_obscone LU U i
(1) appe Lo _prurient interest 0 the an
applei-os sthe conteémporary siinlaris »F the
(2)_:2plors nr fescrites soxeil conduet in

ofrensive way;  and
(%) lacks serious
value."

1itera artictie, political or sctentific

vy

All the temms of the statute 2are not oxplliciily jefinedt,

Trauens cffenulve”,

"proctent” an

wor of art as

Burtlcularly ﬁucn

However, there 15 reasonable cause to telleve that (nrotar a3 the

material in thls pookx lllustrates almost all ~f the acts of vexual

éonducﬁ as apé;ifina]ly défined in Section 71, inin Look "taken as a

whole” muy.fulfill pari (1) and pérﬁ (25 of the moaninq\of 6bscen1ty,
énd furﬁhcr ﬁakinz cE évldence énd armumenﬁ may re neceusdrf te

determine thic, (See clted cases in accompanying memorandum,)

7. ThHe took may ve desérived as large (aome rilfe 1nches by
thHirteen inéhes) with lts plain hard ¢over emcraced vy a paper cover

depietling two young ehildren beneath the €itlé "Thow Me!". Thls cover

U



describes the book's contents ag "A Pleture Hook of Sex for children

and Parents. Explanatory

Text by Dr. Helza Flelschhauer-Har St. Martin's Press.” The
back of the paper cover carrles certaln attestations of 1ts value as
a sex educatlon ook Ly i physiclun and i director of currlculum
development.
FI THIS book, advertised for sale at 315.05, contains a serles
ar 51Xty-rine dcutle-paged photozraphs, plus the entire serles repeated
In Zurmiry ahd conslderably reduced in size. Sexual conduct is generally
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artivity from plctures of sex organs of children and adults; male and
Premite, to photorraphs of sexual intercourse, masturbation and oral

86X Involitng chlldren as well as adults,

rscription of the activity belng portrayed. All of this 1is
followed at the back of the book for some thirty or more pages with an
explinanory text. This text attempts to explaln how to use the book,
Aesbrlptibns af the sexual anatomy, pedagogical considerations;
definitions, statistics. and a bibllography of materials on sex
education for chlldren. -

10. Upor examination of this book; the Court finds that although
tne matertal may apreal to prurient interest of the average person
applying the to;cgmbofiEy standards of the Commonwealth; and Eél

deptet or iescribe sexual conduct in 1 patently offensive way (both
matters for presentiation of evidence and factfinding) the Court cannot

find and
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mel” LS allowed, State v.

sublfaner of tre Ltok entisied hoe et
T, 2 27, 1 Wlryonsin 22102 (1u72).

tre Tindlnze of ry

e e e i . N ' s
S the statdter Snd eise law and L .t sbecene.

InTerer: — —- January 6 L 175,

2. 'pan Tx nummary oxardiration’ »T the book, and in view of
ct, the noow “Lnew M2!T Ln not within the Réfi;iéiéﬁé

NHEREFCRE, the plalntiff's potiltion for an order of notlce

(% génled and the,petiticn 1s dismiscans. .

Tfilce of the Zu erlor Court

Commonwealth of Massachuseits j

MIUDLESIX ~ee “.Z.  SUPERIOR COURT
in £r<iimunv iﬁai,ﬁhc,furcgoing is,a iruc,cnpy on

Cile and ot record made by photographic process;
I hercunto set my hand and affix the seal of said

Superidr Court, this sixth
dav or January 197 6
Assiscant Clerk
Commonwealth of Massachuseits
M'om..u]u.mi i _ Suraaton Count
;/// No. 75-5471

JOHN O. LROMEY, Dlstrict Attorney
-

A BCOK FAMED USHOW MEL"

SUPPLEMENTAPY M:EMORANDUM OF LAW

I am aware of the several a;bfi&ﬁ]i igéuéé réigéd by my
findlngs. These 1ssues de.l.e trom the somewhat vague and silefit
treatment the Statute gives '« ine appropriate procedure for

sesermining this preliminary test of "reasonable cause". I have

AN
AN
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book 18 obscene. ‘
I reel Eaaséiié& E§ conclude from Eéadlng Numerous cases oE

ER; Sdﬁ;éaé é;d;g 6b ER; Uniééd Siuies and ihosc of our own éupiéme

Jﬂaiéiéi CBQ;E, ERQE Eﬂi; pfécéduré is noﬁ Eo be one o} rote, wﬁéiéﬁy

one automatically determines the issue favorable to the plalntiff, bat

;ééhér; in 6Eéé§ Eé proééct citizens; righfs uhder Eﬁé giist Amendment

of the U. S. Constitution and our own De¢laratich of RIZHES, €hat €HE

Court:la required to apply the constitutiofal C&st of 6bSCEHIEy In the

brcliminary uiagég of ihcsc proceedings; i tﬁiﬁk Eﬁié iﬁ 5§itiéﬁlébiy

30 1n 11ght of the fact that there- 1s no procedure Gutlired by the

statute that permits an adversary proceeding right from the veginning.

Therefore, obscenity becomes only that which 1s claimed by thé plairntifr,

and this can result in dire consequences for the defendants specifically,

and publishers and distributors in general. The statute permits, £Qr

example, that an interlocutory order, which has;at least temporarily,

the full effect of a final order, to be automatically 1ssued upon a

request of the Commonwealth. This same order may be used not only
to pronhibit the publication and dissemination of the material, but the

this question before. See Freedman v. Maryland, 380 U. S. 51; Blount,

"Postmaster Qeneral, et al v. Rizzi, d/b/a The Mail Box, 400 U.S. 410;  —

State v. "I, a Woman-Part 2", 53 Wisconsin 2d 102 (1972). However,

1t 18 not clear from any of the decisions in our own Jurisdiction

. AN
that this part of tne statute will pass ccnstitu%tional muster. I am
not called upon to determine the constitutlonality of the statute and
of this and any other book that 1s conEéoﬁeégial; bé;éiéﬁlé;li in the

.

DR
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11ght of my £1NdLNY that even a cursory ¢XaiiHAEISH of the LGOSk a4'iews
for the determinatlon taat 1t Has serfous 11Cériry ahd Hclentific value, .

§€itiZe tn 155ue here Seems /

o

T th

o

AS one more aside; this part

to provoke constitutional contentlon: TAKINg 1t that Section 25¢ /

Toies an opportunlty Uor oan atversary hearing, the procedare

nr

cecores 1lke a3 = St for an arrest or search warrant rather than a

I L . - .
profatle cause hedring in eriminal procedure (G.L. €.218, s:30; and 8.35A).
The former 50 i€SE3 the necessity of acting in camera and with dispatch;
the lateer 2.053¢885 5aleguards agalnst precipitous; costly and GHPELF

dezaufie of the Ehlnéﬁt pééltiéa of those ideals sought

“orved By the conspitution, 1t would seem that a provision

“[Zhout Impinginy 4pon the urgency of the complaint.:

AL Lo the took 1tselfl, this hardly seems to be an 1Nstaficé Gr

‘Commercial wmxploltition of obscene material" which the Btateé may
y

. . . - I o L M-
_reasonably and constitutionally outlaw., Miller v- calirornia,

“12 U. 3. 15 at 3. Hather, 1t 15 a work that will and Has evinced
Zreat detate over Lts educational; literary and selentiric Gaalify:
In fact, the Court 1S concerned that this questish Falsed by
the platniirs coult well give rise to edploitation for purposes GEHET
than That which the bLook has been promoted. It 1s not unllkely Enat
I Tinding of obscenity merely puts-thls book Lntojother charneéls ind
;Eher markets not purposed for literary, sclentific or educdtiohal
7dlie.  Frankly. it appears to me that the 1ssue is really Mot Ghé oo

. )
OF nex educavlon attempted In this manner. That questioh 15 &n
educational and moral 5ﬁé,éﬁéééiﬁé ﬁé{;ohéi preferéﬁé’é Ehé paréent-
teachers' judgments. "First Amendment protects works which, taken
as a whole, have serlous 1iterary, artistic, political or sclertific

Qéiﬁé, regardless of whHéthér the governnent or the ﬁija;iiy éf fﬁe

supra, at 34; Roth v. The United States, 358 U.S. 475 at 48y
v

My
LR
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Obscenity has to do with "firty books" s€ruing no purposeé o

value and not protected by the First Amendment. Roth v. United States,

supra. 1If called upon to do so, I would find the book distasterul

and ineffectual and promoting an attitude that i3 peérsonally offensive.
My own appraisal of the book, for whatéver my own subjective Judgment
18 worth (for legally it {3 worth nothing) 13 summariz. i succinctly

on page 73 of that book, as verbalized by a young child: "YICHH". )

Justice of the Superior edlrt

EHLZFZAE N Junué;§ 6*‘**‘4‘4‘4‘4*. 1976.

Oommonwealth of Massarhusetts
MIDDUESEX; $5: _ SUPERIOR COURT

1i testimony that the Foregolng 1s a trie copy o
1 Herrunto set my. hand and affix Ehe seal of said
SiperLor Court; Ehis  seveRth

day of January 197 6

Assistant. Clerk
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Mr. McCorMAck. There is an extended opinion from the case in
Toronto, if that would be of any interest to you. I realize that it is
from outside the United States, but the judge did listen to a whole
trial. o o . o -

Senator SpecTER: We would be interested in that as well.

Mr. McCormack. All right. . .

[The following was received for the record:]

46
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’ 478-76
IN THE COUNTY COURT JUDGE'S CRIMINAL COURT
1N AND POR THE JUDICTATL DISTRICT OP YEIK
-

HER MXJESTY TiE QUEEN

THE MACHILLAN COMPANY OF

R CANADA, LINITED,
Accused.
Before: lits Nonour, Judge GRADURM
Appearances: C. LEWIS, Esq., for the Crown

W.B: WILLISTCN, Q.C., for the Accuced

The Court House
361 University Avenue
Toronto, Ontario

July 16; 1976

REASONS FOR_JUDGMZNT (délivered orally)

that it, within three months ending o3 or about the 2nd
day of October in the year 1975, at férénio; had in 1ts
possession for the purpose of distribution, obscene books,
to-wit: copies of a‘hard cover book titled "Show ﬁé“;
contrary to the Criminal Code.

MacMillan elected trial in the County Court
Judge's Criminal Court and pleaded, through its authorized

agent, not guilty to the charge.

[
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No question ariscs aa to the corporate identity
Of the accused; and pursuant to the provisions of ». 582
of the Crimfnal Codc, counsel fop MacMilIan admitted that
&t the time and place rererred to in the indicument. tha
nccusoq_company had in its nossession ror the purpose of
distribution cuptes or a book titlad "Show Me“

Accordingly thc sole Isuues in- this trial are
whether the 566k “Show Ye" 1a obscene and/or whethsr the
company's possession of the book for the purpose of
distribution scrved the publie good:

"Show ﬁé;; a book ccutaining - photographs and
Gipihhétbrj text, 1s styled of the dust Jacﬂgt "A Picturs
Book of Sex for Children and Parents”. Ths évidence
rurther 1ndxcatc§ that the photobraphy, captions and
design were by will McBr 1de. an Amurican photographer,
and the texf By Dr. Helga Pleischhauer-ﬂardt, a doctor
practising {n Switzerland; about whom I shall have moro
to say. - 'i%‘

The phofog?iﬁﬁﬁ were taken in Munich and the
ook 6rifinally published in Germany in 1974. The English
language edition was published in Hew York in 1975 by St:
Martin’s Press. The accuscd company aiﬁfriﬁuted the book
in Canada, the pollce seizing a number of copies at &
well known book store here in Torents. The police
ascertalned from a representative of the accused company
that 4 OOO copies or Ehc Book had been distrlbuted in this
country, not oniy in ontario but in Quebec Manitoba.
Alberta and Brzflsh Columbia.

' The book is pacxdbea In celloﬁhani_and
vetatled in Toronto IPr §14.95,

Counsel fo or 5 MiIlah pointed out that before
any complainta had been received by the poIIéé concerning
the book; the Crowh Attdrney for this City threatened
MacMillan with prosecution in the event the book was not
withdrawn: MacMillan nevertheless decided to continue

to distribute the book, with consequent complaints from

45
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members of the public who for reasons of their own chose
to remain anonyzous. Hence the prosccution and this
'\, case.
I turn now to a deuscription of the book -itself.
Tt i6 4 large “coffee table” type ormat, measuring 6ome
9-172 % 13-172 inchea. The front duat jacket reveals a
photogrash of tws nude children, boy and girl, ages (I would
gather) Seétween §i% ana nins:. The fnside: of the front
jacket gives infarmeatlion as to the contents of the book.
2 To set oul ceotain passcges:
"/Tt7. . . is an explicit; thoughtful
and affectionate picture book designed to satisfy
GHIIdFen's curicsicy about Scx and Bexuality —
iﬁé}; own as well as iﬁéi of their elders. In a

-- peries of sixty-nine beautirul dﬁﬁsié—page pﬁﬁfo- .

» grashs; accompanied by a Funning commeatafy
assembled from actual reactions of children €6 tﬁe
pHotographs; It oxpiains and illustrates sexual
development froa infancy through adulthood. An
{1lustraicd text as the back of <he book spells

© out the educational; ethical and psychological
significance of the pictures, and supplies bémpieib
information on husan reproduction, love; sexuality;
sexual experimentation and marriage. This

pictures in the varlier part 6f £he book:"
The back of the dust jacket contains a brief
0 biography of the authors as well as cndorsations of the
506* by médiéﬁi and réligiéus notables.
The Poreword at pages 3 And # deserves full
quotation. '
- _ “We have made this book for children

and parents. In their hands it cdn be an ald to

B

sexual enlighieﬂméﬂi. But apove all we 5656 it
will show parents that natural sexuality develops
only Wﬁéﬁ éﬁiié?éh are surrounded from birth

“~ .
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onwards by o loving family and environmert which
does not repress sexuality. We don't believe a
child will have 'fouhd’ the answer' to sex aimply:

by looking at the pictures in this book.: A good.

upaerofandlnz requlres ra%her a continuing éiéhébéé

the chlld express his question§land problems ~_
é&ﬁéé?ﬁiﬁé sex and resolve them\ The photogro;h}b\b//
part of this book is meant as a gﬁking-off point
ror parents, Inzernal bodily procesges such as
conception and pregnancy as well as ahatomical
!acta shouIa be presentea to the child in simple
words by the parents themaelves. The text at the
end oI the book makes suggeationg for thia purpoee.
It gives pa:ents tasic information of tEe degelop—
ment of asexuality and sex education. We are o!
the gpinton that only an explicit arl realistic €@
presentation of sex can spare children fear ana
guIIE feeIxngs related to sexuality. Por this
',reaoon we chose photography as a médiﬁm; ﬁifh

much care and under gréat Airriéhiiy we succeeded

their natural benavior came through. We thank

the children ard EheIr pareénts ror their help in

putting together the photographa. The captions

to the pictures are gathered from their spontanecus

comments. We hope this book will serve parents and

children as a scurce of information and guide them

toward a happy sexuzlity marked by love, tenderness

and responsibility."”

ihéfé iaiioas éé &ohble:pégé photographs, each

of which save one doﬁxoio human bcings vhoIIy nikea or
their genitalia. The firat seven photographa show a 8&§
and a girl, agud (I would gather) Between six and nine,

discussing their anatomical differences. 'The next fh?éé
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photographs concern a mother showing tenderncss to and
and discussed by; the aforementioned children. In the
next photograph the motner cOmforty the boy whose world
has béen invadcd by a hew Basy ﬁrotﬁer. Eﬁe hexi pﬁofés

and two, eXpIOFing Wer mother'S bréauts; @nd belng Held
lovingly in the latter's arms. Tn the ensulng two photo-
Eripha; the bdy wh6 Ieels Fesertment to the hew intruder

. holds the baSy and ébﬁieéplatus how he was iﬁ ﬁiﬁ own
infancy. This is followed by a child wrestling with his
fﬁfﬁéi‘;

On page 36 there is shown the external female
genitalla, and L+ contains a pejorative caption with an
older male and female person apparently expressing
disapproval. In the three photos subsequent, the vulva, 5

-

penis and external excretfal parts of the body appear, with
comments respecting their essential differences; although
ths common feature of the latier 33 to boys and glrls is

stated. As to the latter; thc abovewmentioned elderly s

] people gaze disapprovingly from the caption.
The picture at_page 44 is mereky a full face
view of a young girl, ééed'?{\ﬁoﬁla estimate) between
Tivé and six, captioned: "Look what I can see. But I
A6k’ € want to 6@ 1t any more:"
An erect penis is then shown, with a piece of
cloth draped over it. And whatever else may be said
_ éﬁouf fhc Sook; I fail tc coéhééﬂé;é how its internal
Py necessities are served bj' this inclusion. There follows
penises in the ordinary state and photographs illustrating
the dlffé;éﬁéé between circurcision and the lack thereof,
which take up thé rollowIng doublé pages:
An inquiry from the boy who appeared at the
» beglnning of the photographic section as to when he will
relevant pictures, C/iii_bé'{‘du'.nd at pages 52-55; and then
& youwng girl who; I Sﬁiﬁﬁéé. is theé same girl shown full

i

§

ERIC

Aruitoxt provided by Eic:



face ot nage 44 luy vhown to be_asking what two girls
obviously past puberty are doing, as they are hugging one
another. This leads into a query as to whether shé will

photo of a boy; very much In ﬁéiéiééhéé; with an erection
touching the breasts of an adolescent girl; and presumably
the sae girl holding the sade boy;a penis, all with

© appropriate captions.

Tha young girl whose questions and queries
underlay the sequence of photographs that I have just
described, then discloses (with accompanying photography)
that she would like to have a baby but dsmurs at the ides
of having the boy who appeared in the first seven photo-
graphs enter her vAgina when they Afe Erown up.
Sequentially, she initially demurs at the sight of &

 &5Uplé; again probably aged between 14 and .16, preparing

for sexual intercourse; although she rind3 gosdness in

the touching which is caid to be part of the lovers' world:
She then dwells on the topic of fgale masturbation as it
involves her older aister and finds it to be beagtiful;

% The boy then eomhents on male masturbatior as related to

him by his older brother, all of which is graphically

8hown In the photograpns.

The ﬁénié shown in this Eéétiﬁﬁ i's;- although
Bot grossly so, considerably cnlarged in size.

At page 88 a close-up 6f the introitus and
vagina appears, followed by five photogranhas of preliminary
- Lové play betwded a couple déscribéa as the boy's clder

brother and his girl friend. The photograph it page 96
1 which the girl friend holds the brother's penis is
groaaly enlarged.

o The preliminary love-making series of photo~
graphs 1s aceompanigd by captions wheré the elderly man
expreases shock and dismay at the activities portrayed,
WAIGH Include an act of fellatio. The elderly man is
referred to by the children as “an 6ld &rab! And juat
'cause thosz two are in love and are E;ﬂiﬁi out with each

|
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‘other". The chlldren exprupns Gomplété approval not only

of the preliminary love-making; but also of the eexual
intercourse which follows.

THe young gIFl who expressed a wish to have
a baby is reassursd by her mother that the couple's sexiial

§ Trom the ract that they are In love,

intercourse st
but the girl exprcsses fear Of a penis in her vagina, as
she earlier had doné. Two photographa, one of which would
filustrating a closc-up of sexuai intercourse thea follow,
with the mother assuring the girl that sexual intercourae
content and happy with EE; rother's explanation.

Kt page 118 the ¢lderly man states: “Dreadful;
the things they tell children these days."”

Nine photograpns Iaiiaa ééﬁiiﬁg with ékiiéﬁirfh;
tus 6F which most effectively catch the éééaﬁiéiiiiégéaiﬁ
and four of which equally catch the =nsuing happiness of
EH{IdBITEH:

_The photographic part of the book ends with
the childfen who appeared at te cemencement of the
pﬁoiographic odysaéy ciﬁféséi;é their wishes to be like
their parents -- the boy like hia father; the girl, her
mother.

jﬁé textual section of the book by Dr.
Pleischhauer-Hardt consists of 28 pages, commencing with
how to loovk ég “Show Me" with parents and children. An
excerpt from the first page of the explanatory text is
inafcative of the author's approach. (I am reading from
page 143 of the book.)

;éﬁ 5vaié iﬁf?ﬁaiéiﬁg féﬁfé§§i5ﬁ§

they bring about in him. -
“Parents wio Ieéel that the book is

good; bur hegitate to show it to their seven~ or
\

g;

~
Ja
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etzht-year-éid; d6 56 almost ceri&iniy bécause
they fear.they might impart to their children

anxieties about their own sexaal feésIlAgs of

behavior patterns. Parents can easily overcome

their fedr If tHey g0 tHrough ine book section

by section; lcoking at the photographs slowly

and éiréfﬁii& and not showing them all at once

to the children: In thls way parcnts will glve

themselves and their children the opportunity to

gain confidence in the matcrial, 1little by little.

The most IMpOrtar parts of this Process FeBalif

or adults, ard their readiness to answer all of

the children's questions.®

Sex cducation and devclopment is then discussed,

not in depth but in & manner adequatc to Alert the parent
to the nccessity of and thz pitfails in developing a -

gpectrum from infancy to late adolescence. The text
ééééurages iﬁe'exﬁléraéion Ey fﬁé éﬁii& éf ﬁiE or Eér
body.
I vefer now €6 an eXcerpt froid pages 151=152
of the book; and I am quoting:
"“It is perféectly natural for young

organs a good deal during the period when they
are Iearning cleanlincss. In the expérierice of
young children, the two still form a single unit.
Parents should be aware of this and should not
interfere with their children's attompts o
explore their bodies and functions; but rather
encourago thes by explalflfig whére excredent
comes from, where it emerges, and where it can
_be deposlted. They Should alse allow shildren
the opportunity of.playing naked. FPlaying with
the anal zéne glves small children feelings of

04
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pleasure. Thelr perceptions are far removed
from the attitadc of most adults; whd frown upon
such 'shocking’ benavior,
“Ks & rule, ch’ldren in Europe ard -
Azerica are foruldden to play with thelr excretory
and sex organs. Thls ereates ﬁﬁhétéhﬁf&y inhibi-
tions in the child's curioaity and ﬁiay; When
they disobey the rule —- as they inevitably will
Understanding parents can apare their children sueh
GORI1Icts by not restricting or forbidding these
pleasurable activities, but rather accépting thed
in a friendly way like other games."

Dr; Pleischhaaer-Hardf cautléns against threata
of castration, even as a joke; in an attempt by a parent
%o curtall her son's playinz with his genitals.

She also dlscusses sxtuafIOﬁé Qﬁiéﬁ may arise
out of variations upon Prcud's “ocdipus complex”. c';,acg,é E
Preud's assertion of thé Ghconaclois love of a boy for hia
mother and a girl for her father and consequent jealousies)
not to be scicntifically demenstrable and to bé disagreed
with by many psychologists; she discuvses famlly 5ituations
with Freudian overtones which =ay be encounterod, and she
offers certaln suggestions as to how thess situatlons Bay
b6 handled:

As to rexual games ihvbiﬁiﬁc Eﬂiidrbh; Dr.
Plelschhauer-Hard: writes (at page 156):

"Iké behavior patierns of these
‘éhlidféh who g;dQ uﬁ‘giiﬂaﬁi 55& sexual resffiétiéﬁ
Eay be regirded as the natural céxual behavior
which occura spontancously during Infantile .
develdfment.
"In our own culturé, whére children's
sex games are still largely suppressed; children's
sexual aEEIvIEIes Include playing with their cum
genizalia and role-playing games such 23 'Mommy,

Daddy; ind Baby' and 'Doctors and Nuraes'.

~ .

)
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"It I3 not yét known exactly what

nignificance a trial-and-urror learning prc:eas
in ch:ildrood may have fow mature gexual relation-
sﬁiis in humana, bL- we do know fhaf in several

species of primates i1t is essential for the young

males and females to play Sexual games 56
they are able to perform copulation cofrectly in
in other animaly, suggests that personal
experlencc in childhood in the form of play-
sexual Qétlviiies 55§ i;aéé& be extredely
important for mature sexual behavior.

"If parents show tolorancs toward

the sexual gamen which are a natural part of
IATAREIIE develdpient; they can precerve and
strengthen the child's peuitive attitude to his
own sexuality and that of others. It i» therefore
unwise for parents to be upset when their. children
{6dulgs in sexual aciivities. The probles is meat
€35Ily 8olved if they 6perly allow the children
to play sex games; so that they are not forced
inta secrecy.

;Proﬁious zmay arise if ifﬁéiﬁﬁ
velghbors or a playmate's parcntc have sexuallf

represiive attitudes. In this cdseé it is Imporiant

to have an open talk witn the adults concernmed. If
this doen not lead to a more tolerant attitude on
their ﬁd;E, i}; r&E éii;ilé; iﬁe other parents
forbid their children to take part in sexual gazes,
then the subject must be talked over with ofie's
own children. Here parents may explaln that under
these éircuristarces games II%o ;Ddc:or and N. :é;
chould oriy be played at home.

“If children are confident that
their parents do not forbid sexual play Ga€
fﬁierate 1t just an hoppily as othep games, then

they will also qUite 5pONtanesusly come t6 thuir

au



53

parérts wits all their queatlora about differences

between men and women, reproauction, birth, and

- Preghdfcy: 1A €Ml§ way Sex¥aal Instruction will

% come about 9imply and naturally for both parents
and children.” '

The written materlal treats of the questicn of

childres comirng into the bedroom when thelr parents are

having Sexual Ing Clearly; the locked door
appréééﬂALQ frowned upon by Dr. Pleischhauer-Hardt; and
,  ahe writes (&t page 157):

i "It is unfortunate that many parents
are roluctant to allow their children free acced
€6 thelr beirosm: <There 16 no doubt that a locked
bedroon door arouses the curiosity of young and

6 Gider children beyona all Geusare: WHat 18 @ofe,
a iﬁékéé bédroom dbér éﬁé&ﬁ;éééé all sorts of
fantasies and wrong ideas about adult sexuality
in the bhiidren'g fInds: %ﬁéy will see it as
ih secrecy.

“A well-informed child will not be
shocked to see his parents having sexual inter-

courae; to such a child nex L8 a Bésiii?é nihéfé

ained by love and tend:rness.

“How 5hould pareénts behave whed
their child diccovers them making love? As a
.rule even the most tolerant and liberzted parents
ﬁ are disturbed ard wili siéﬁ mﬁkiné ié;é. Eﬁf
still the chilc will have noticed ;;St they are
'd5ing somcthing': He will ask curisusly, 'Whas
are you doing?' The bes: reaction is.for tke

pirents to answer affectionately; 'We love each

i other very much right now.' Pernaps they will ask
the child to leave them alone. A well-informed
chiId Qiiilﬁiéﬁﬁbiy FGa&t to this sItuation by

golng back to his brothers and sistera and sayicg,

~ .
1
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'Mommy and Daddy are In love with each other,' or
"Maybe we'll have another baby seon.' And a8 far

© as the child 1s concerned, that is the end of the
matter.”

| K substintial part of the text comcerns

rénts Inform their children
about sex, as a starting point for simple, basic sexual
instruction. The AIvisions ape: :

(1) Sexual Differences between Boys and GIirIa:

(2) Iove between Man and Woman (and & brief
reference to contraception);

(3) Marriage and Family;

{4) Pregnancy and CHilablrih:

The physiology of puberty, as it ocecurs :h both

Bexe3; and to a 1e5aér théugh adequate cxtent ite psycho-
) logical implications are diccussed; as well as the question

of anxiety and conflict arising out of initial non-mari €al

sexual iﬂtercoursy. The prevention of venercal disease
I8 atressed.

The author sounds a warning in the text that
non-repressive sex education is not t6 56 taked a5 an

invitation [ ] iiééﬁtibusheéd. At page 170; Dr. Pleiséﬁﬁaﬁér—
Hardt cautions:

"Modorn Western society is stiil far
removed from a natural, alfirdative approach to
piébsufbblé sexuality. Sexual wishes and arivéé

) are sti{ll suppréssed and manipulated in innumerabls
ways. Por instance,; masturbation is often recom-
mehded 6 adolescents as the best way out of their
sexual predicament. But if masturbation is the
—_ only form of sexual activity practiced over &
period of several years; If Bay vesult ip an
impoverished czctional 1ife; for masturbatscs

isolate themselves In oituations where the only

8\

objects available to satisfy thelr sexual desires
are their own selves. This cxdiudes the possi-

{r bility of a sexual partrership

an
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FEIatl 6RSHIp wIEH anothor himun being: Also,
% CrEates prysicil and piychic tession which may
eventually inhibit normal sexual reactions.

“We must also bear in mind that
iraining and pnaciicc are necessary in tﬁo
development of Wany ability. Thore seems to be no
TGAEOR Why PrACticé of Sexudl behavisr should be
this consideration. The same opportunity for free
we called for in childhood and prepuberty must
@156 be available In puberty:
© “On no account must nonrepressive

sex education be equated with the recommendation

of indiscriminate lndulgernce in sex: Freedom

calls for the ability to act reoponsibly. It ia

malnly up to parents and teachers to convey this
ability to children. Alex Comfort comments in

his book Sex in Society, 'It is virtually ?

10

life, and that ifs exerclsé calls fot the Sage

\A‘

reasonablc restrint as other zocial conduct, If
we curselves are inhibited or irresponaible.’ ™
. ’ The Aiicfword; nino w?ifiéh 5y ii; ;iéiﬁéﬁhaﬁer-
2 Hardt, restates the object of the book and her thesis. I °
set out the Alterword I3 15 &ntirety (page 171):
“This book is aimed at 65én-m1ndcé
people who arc prepared to rethipk and perhaps

even &ﬁéﬁii6ﬂ treir o diiifude io ﬁﬁﬁaﬁ Eéiﬁiiify;
THe book case about as a result of my expe:‘ence
that ;55& 5arcnf: are ne¢ :Zéiiéiéhﬁiy informed
about sexual matiira te undersiand the serual
éevelétméﬁﬁ 6f théir childrern cbrrcbtiy. In many
cases they are not even thoroughly informed or

8war€é of their own sexuality, because everything

o
Il

O
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F) to do with sex was suppressed in their own
upbringing. )

"The primary alm of thla Book is to
finally do justice to the sexual needs of children
and ;dbiescenié. Ehia goai can éhiy sé reached
by inatructing adults thoroughly .. realistically.
Will McBride's pKo¢oS portray sexual behavior in
relation %o physical maturity from birth to
aduIthood: The photos show most of the usual
forms of scxual activity. For those children and
adolescents who have as yet had 1ittle experience;
the Biéiures offer at iéééé a éféﬁﬁié introduction

".t6 sights and activities they will see and
2 practice later In 1ifa:
"we are relying on the viadom.
InB1ghE, and tolcrdnce of parents and teachers in
the hope that Show Me! may em tribute to the
sexual liberation of children and adolescents."

The explanatory text is accompanied by photo-
A

8

graphic captions. substantial number of the photographa
arae reproduced from the pictorial section of the Sédi.
However; there are significant additiens: & boy with hia
finger in his anus; an act of cunnilingus: a young child
under the legs of two young ﬁéépié; As was the cﬁééj'in

© the pictodal section, the people shown in this section are
a1l naked. Abuhdant photographs of male and female
genitalia and sexual intercourse are Included, 4s well as
Photographs conveying a mesnage of family warmth and unity:
ﬁasturﬁifaiy action, fﬁth male and female, is reproduced.

The book contains an Appendix; dealing In detail

with contracestion and to a lesaér extent venereal disease.
Shorter sections concern homoaéiﬁiiity Eﬁé ééiﬁéi behavior

1 disturbances.

On the 1ast papé of the book Will McBride

describea the oechanics of the photography; and he writes:
"The models were all frienas. Exzept

for the coltus scenes, mothers and fathers. of the
‘ _ s

%,

=
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children were present and helpful during the

photographic ceasiona."”

related to them the sex play of the older boys and girls
and young aaultc; also; in the protographic eaptlon In
the text 1llustrating anal exploration, there may be
another person prédent:

Although oy description of the book has not
boen Eiléf; nevertheless 1t ig not as detalled as I would
have liked it 0 be. I have tried, Howgver, %6 captire
pufficient of the "flavour” and thc message to do juatlce
to the submissions of counscl dnd to paint in perspective
those contentious parts against a canvass of the evidence
and the law.

I €arn 66w €6 Eh6 1aw applicable to this cape.

The accused ccmpany Is charged pursgant to
8. 159(1)(a) of the Criminal Code, which provides, so far
as ia ;clcvani io ihia ¢asce:

“Every one comnits an offence who
. 5 : han In KIS possizion for the purpose of
. . distributicn . . . any obacene written
gatter . . . ."

The Defencc submits that the book “Stow Ma™ is
not obscene, ana in any cvent the public good is served by
1ts publication and dIStridbutlich; I deTonse provided for
in subsections (3) and (4) of s. 159,

Obacenity , as far as this trial is concerned,
inasmuch as no suggestlon has been made that the Hicklin
case has any application to the issues here, is defined
in subsection 8 of 3. 159 as follows:
RN “Por the purposcs of this Act, any
publication a dominant characteristic 6f which
is the unduc exploitation of sex . . . shall be

dccmed to be obgcene.”
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The Crown contends that the téiioWihg,bébtloni
of the Crizinal Code are germane to the tssues here:
I ffer now to sections 157 and 158 of the

Crimtnal Code. Section 157 provides:

;Eiéfi one who commits an act of
gross indecency with mnother person is guilty
of an indictable offence."

Section 158(1) pravides thaf o. 157 d6€5 nGt apply to
“. . . any act ccmnitted in private hetween a
husband and his wife, or any two persons, each of
whoxz {8 iﬁcﬁtﬁ-éne ycars or kore of age, Ebfﬁ Bf

- whom consert to thc commission of the act.”

Subgection (25:
an act shall be decdied not to have been committed
in private if {t ta committed in a public place,
or if more than two persons take part or are

- +
present.” N

is whethicr "Show Me™ I3 Gbscene or whether the company's
ponsession of the book for the purpose of distribation
derved the public good.

The law icriaining fo oﬁﬁééﬁity kéﬁ fééh
articulated in four cases: first, the casc of Brodle;
which was decided in ;ééi 55& is reported in 37 C.R. 120;
second, the casc of Dexinton News, dectded in 1963; reported
In 42 C.R. 209 (both judgments of the Supreme Court of
éénédaj: C. Coles Books (iéé:). 44 é:ﬁ; iié (E jﬁdgﬁént
of tho Ontario Court of Appcal); and the PratrieSchooner

case, reported In 1970, ln 1 C.C.C: (2d) at page 251 (a
judegment of the Manitoba Court of Appeal).

I apprehend the law, as disttlled from these
casea,; to be:

To determine whether a dominant characteristic
of & beoK 15 thé andué eXploifatisn of sex, regard .ust ba
had (1) to the bock as a whole and not to lsolated photo-

graphs and passages from the text and captions, and (2) to
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the purpose of ths authors. Was their purpose a serious
;hé; or was fhcir purpose ngrély btase exploitation? On
the fassuc of a dominant characteristic, the evidence of

witriegsés Skilled 1n the pubject orf the Iitigation is

adnisuivle. '

THe law assifies thit there will be a certain
exploitation of sex in obscenity prosecutions; and thus
what is proccribed is the "unduc" exploitation of sex.
"Undue™ fs to be measured again5t two criteria: (1) the
internal necessittes of the book itself, and (2)

In reiation to the standard of the internal
nocessities of the book itself, the remarks of Judson J.

in Brodie at pags 144, although dealing With & novel

"fhe iise of the word ‘undie"
}ecogni:us that some exéloiiéiiéa éf the thema
i{s of common occurrence. Wwhat I think is aimed
at {5 2xce55Ive edpHazis on the ¢hcne For 3 bBase
purposc. 3ut I do not think that thire is undue
exploltation if there is no Horc emphasis on ghe

“Of the theze of a novel with hosesty and Upright=

ness.

“That the work under attack i{s a
Serious work of [iétion iS5 6 mé béyond questicn.
It has none-of the characteristics that are often
deacribed }h Judgments dealing with obscenity ——
&irt for dif‘i;s 8ake, the iééf Oi‘ the Eeﬁgﬁﬁiigé'
depravity in the mind cf an author with an
obseasien for dirt, pornopraphy, an appéal to &
prurient interest, etc. . . . I agree with the

measured by the internal necessities of the novel

1tsel”, ther. . no unduc exploitation.®
N



ERIC

Aruitoxt provided by Eic:

60
{

Now bafore analyzing the law pertaining to
cémauniiy standérés; Ey way of piféh{ﬁenik; it ought to be
said that obscenity ana pornography are not synonymous
the onie with thé othér. In that repard sce Odeon Mortsm
Zheatres et al. (1974); 16 C.C.C.(2d) 185; & judgment of
the Manitobs Coiiry of Appeal, delivered by Preedman,

C.J.M. In my view, the word "pornography® haa no precise,
fixed 16gal meaning, but is frequently associated with
the stag movie wherein e beauty of sex ia wholly
denigrated by purely lustful conduct designed aolely €o
titillate and arouse, or with bocks and pictures de.oted
to violence and sex; or advocating cemmenly accepted
activity is treated in a revolting and disgusting manner

- an example (and one example only) of which would bé

Bécrophilia. N

Clearly; if this is what porrography is, a
566k Day be obscene without being pornographic; although
the converse would not oréiﬁéfiiy 56 true.

As to the determination of contemporary :
Canadian co=Sunity standards and the approach to be taken

in a prosecution of tnis nature; I refer to the dissenting,

Judghent of Precdman J.A. (a# he theh was) in Deminlon Hews

and Gifts (1963); 40 C.R. 109, adopted in toto by the
Supreme Court of Carada on appeal and reported in 42 C.R.
209. In the report in the Manitoba Court of Appeal, at
peges 126-127;, Mr. Justice Precdmn stited:

"Those standards arc not set by
those of lowest tasté or interest For are they
set exclusively by those of rigid; . 3 -re,
conservative, of puritan taste anc «ioit L mind.
Something approaching a genmeral ave: - or
Cofmunity thinking and feeling has tu @ dis..vercs.
bSCiBiéli this 18 Ho casy €ask; £Or we .- srking
a quantity that is elusive. Yot the ¢ re: s m -t
-be made 1f we are %o have a falr objeri.

standard in rclation to which a publis +I. 4 sa: .2

6

&
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teated as to whether it is 6Bhééﬁs‘hi not. The

@lteriative would Geéan & subjectivé approach; with

the result dependent upon and varying with the

personal tastes and predilections of the particular

jﬂégé vﬁo happens io be irying fhe case.

"Community standards must be

Gontemporary . Times chiange, and ideas change with

them. Codpared to the Victorianecra this is a

liberal age in which we live. One manifestation

of if is tho relative freedém vith vhiéﬁ fhé Wﬁoié
© question of sex is discussed. In books, magazines;
mevies, telcvision, and sometimes even in parlour
conversation, various aspects of sex are made the
subject of comment, with a candor that in an
earlicr agé would have been regarded as Indocent
and intolerable. We cannot and should not ignore
fHese preserit-aiy atELf. <6 whed we face the
question of whether 'Ducdc' or 'Escapade’ are
obscene according to our criminal law.

;Community s;andards pust be ocal:

In other words, they must be Canadian. In applying
thé definition In the Coiminal Code; wa must

- determine what is obscenc by Canadian ctindards;

S

regardless of attitudes which may préiéii else-
wh e, be they more liberal or less 80.

“I think I should add my view that in
caseéd cioﬁé éo thé Sordéi iiﬁé; iéiéf5ﬁ67 ié éé 65
preferred to proscription. To strike at a publica-
£16h whiek IS no €learly 65S5céns may have

repercussions and implications beyond what is

gi

immediately visible. ToO supjress the b?ad\ié one
éhihgi fO suppress tﬁe noé o baé; or éven fﬁé

poseibly good is quite anc. . Unless !% Is

© inhibit those creat :2 impulae= 2ad cndeavox;/

which ought to be en--uraged i 2 free 50ciztiy

’ &5

7-389 O—H3——5
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%gain, parenthetlcally; I pause to note that

in the Omtarioc Court of Appeal in Times Square Cinema Ltd.

8y testiry aa to tho community standard of tolerance in

an obacenity case. 3,
1i ©. Coles Dookn; involving the novel "Panny
®  Hi11"; Porter C.J.0, giving the judgment of the Ontaric
Court of Appeal, concluded that an "objective” test should
be applied to the question of undueness, and on that
quistion the Standards of decency and the messure of
$61sfance i{n the community must; albeit entailing diffi=
2% culty; be assessed in relation to the treatment of the
subject matter of the booK.
Pinally; in Prairie—Sohesner, a judgment of the
Manitoba Ceurt of Appeal, Dickssi, o K. (as he then was)
defified communisy standards of acceptance, 4.2., tolerance.
/At page 269 of 1 c.c.C. {2d), His Lordship wrote:
;iﬁ fﬁé 6?é5f ﬁenf News céée wé
referred fo contemporary stndards of tolerance.
I have fo doubt, as Dr. Rich testifiea : . - a
distinstion can be made between private taste and
standards of tolerance. It can hardly be questioned
© that mdfiy PEGPIE woCld Tind perconally BiiéﬁéliGé;
paterial which they would permit others to read.
could hardly have wished to proscribe as criminal
that which was acceptable or tolerable, according
£ current standards of tne Canadian community : » "
Thus the law is not so much whether .the book
is acceptable aciording t6 community standards, but 1s it
tolerable by those standards in the context of "unduenesa™?
The qussticn is not whether the community will pesifively

accept the boox, If is nof wﬂéiié; iéfiéﬁél standards ar
affronted by it, but whethew.a gcncral average of
Commurity tnining ard beiief would entafl no objeation to

.compunity who wished to do so.

6

cr
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Beforé canvissing the evidence; two oubmisalons
~- one by the Defence and onc by the Crown —- can be
dioposed of as pure Guestions of law.

Mr. ¥Williston contended that the threat by the
Crown Attornsy to prosecute the accused company unless
the Séék was wiiﬁﬁ%hwh priur fo any complalnis béigé
recelved by the police about the book, in itself, cénsti-
tuted & lawful sustitication or excuse ! MacMillan to
coniinuc to have it in iﬂéi; 5655&55&65 for the bﬁ;ﬁaéé
of distributlon. This Submission does not tako inte
account that the words “"without lawful justificatign or
excuse". do not appear in thc subsection undcr whi{% the
accused is charged. Those words, which have a precise
iéé;i connotation; apPear in subsection (2) of s. 159
and not in subsection (1), where the 50lé lacues are
obscenity and public good; and the phrase "without legal
justification or excuse® is wholly irrelevant to this
case.

V;Z“Tﬁé Crown submitted that scctlons 157 and 158
of the Criminal Code were Parliament's yardstick of
cosmunity standards in the assessment of the word “undue®
for ‘the purposes of s. 159. The Crown E?ﬁtéhdéd that
Bohe Of the PhOtoLraphs Ln "SHow M3 wer@ tantamount to
the reproduction of acts Of gross I{ndeccncy pursuant to
8. 157, in that, if commit: 7 husband and wife, thay
were not cozmitted 1in (E)rr.' ¥ reason of the 5;;;5565
of the photographer; and if cozmitted by unmarried persons
ﬁééf‘ 51. consent \{Iﬁﬁi(_‘; %JQ :ifiﬁféf‘iﬁi; by reason Of
8. 158.

A ©iis ctape of the JUdgEcnt 1t 18 UNAEGEABATy
for me to dcclde whether some; if any; of the photographs
constitute reproductions of acts of. gross indecency. It
ﬁaa-ﬁeeh held Sy ihe Suprcée éouri of é&n&d; in the cése
of Johnsen (1973), 23 C.R.K.S. 273, that dancing in the
bude in & theatrical performance Is nat thereby "izmoral”
for the purposes of s. 163(1) of the Crimtnal Code Eg;éi&

because nudity under certain clrcumstances is an offence

]

W, S
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under s. 170. Sections 163 and 70 are contained in
Part IV of the Crialnal Code, which also includes, 8.%.,
8. 171, involving loitering in a public place: In the
Johnson case Ritchie J.. said, at page 278:
- -'EhIS Eﬁ]jg&'ﬂﬁoh’ fiiif. an oct fééén’:éi
'{mmoral®’ because it has been made an offence by
the Parliament of Canada s to ae a completely
novel one. It would mcan; e.£.; that it is &
".*breach of moral stasdards in Canada' to 'loite.
in & publlic place and ls any way obStruct SErsoha
who are there', contrary to s. 171(c); a section
Which, IIxs 4. 170, appears under the general
heading of ‘Dimorderly Conduct': Por my part
this reasoning does not assist me in determining
what Parliament intended by thé use 6f the word
'immoral' under a., 163{2)."

Por the same reasons 1 would hold that merely
because an act dcpicfed in a phofégfipﬁ may ééﬁ§€i{ﬁ€§ in
of the Criminal Code, It 1s not thereby rendered ipso
facto obScene pursuant to s. 159; found in the same Part.
The fact that such acts may corstituts an of fence under
othor sections of the Code may well be relevant and cogent
d0es nat rollow that thiy are por 5é Obscené. Obacenity
is defined in 5. 159(8) of the Code; and had Parliament
intended -that obscenity was to be equated to a depiction
ar: h::\.r;i‘a;ion o.t; 3exual offénééa’ proﬂériﬁeé i:y {h'é éi‘lTnInaI
Code, it could easily have said no in the gubsection
iéﬁaifi '

P

>

I constder next the evidence called by the
Crowh i this eass.

. Dr. Jarr, Cooper, a forensic psychifatrist who
has had exporience .n community psychiatry involving
mental health problems, was the first witness. Dr. Codper,

the father of four children, analyzed the book against

6y ;

4

C
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the SINCUS (5¢x Iarorzaticn and Fducdtion Council of the
United States) cuidelines, to be fourd in a Look entitled
"CoZprehensive Textbook of Paychiatry,“ 2d edition, ediied
5; f;;;dﬁé;; Képlan and Sadock.

Againat that bacxground, Dr. Cooper found that
the boox fell fa 5Horf 6T 7alfilliff the guidelines. He

testified that the photographs of the enlarged penis and

" the sexual intercourse §1ose-ups would be frightenirg to

a yourng girl and explolted sex, and that the capticns and

sophisticatéd parents and children: .Dr. Coopér drew an
"erotic* inference from the : .t that there ware 69
ﬁﬁbtdg:hphd in the boox. He .onsidered t-at the pregnancy
and childbirth photegraphs weald frighten children copsiders
ably, and that a photograph chowirg a moment prior <6
perstratisn or irmediately after withdrawal would cause
anxiety in :“iidren.

Dr. Cooper felt many of the captions were
“octupid” and “conTusing": fHAt the book itself was diffic
cult te understand, unclear; confusing; its purpose
probl@atic: He wis of the view that ihe book failed to
take fn2 account the feelings of other people or the
inteli».tual and emotional aspects of love; and that it
encouraged family sex games with implications of incést
and "rub-incest". Onc 4 his pripcipal attacks on the
ook was I view that ‘i totally lacked gutdelines for
its usc and hence trere wia s potential for dawags: He
el the book's attitude scwards elderly people was a
witl; ¢weir daughtera naked, he queried where gratification

é3° and Infiocencé endsd.

o
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Wi tentifted that Ancther ford 6f embElonal
blackmns¥ aanifested itself in the book In that its thrust
was that gsociety is sick if it tries to suppress taboos.
The took 3136 prenched a ;alse ééﬁﬁei; in ﬁr. éoépéris

view, in that it characterized the beautiful (that is to

T8y, Tie chllarcd) as good and the ugly (that 15 to Bay; the

elderly people) as bud.

He faulted the book az {t made no mention of
the iésiﬁéﬂéééﬁi of grafificaiiﬁﬁ. He felf fhat it
Sxﬁlb}téd sex education and the public and perhaps the
ﬁﬁaéiE; \'n'li'iﬁ ﬁi“ﬂil’iii‘iiy Qéﬁid i’ii"lé sééh p:ﬂd iSi‘ }35§ii’i§2
Dr. Cooper said thz book had elcments of pedophilia and
that it would stimulate fantasies. He was of the view
iﬂat oniy ?% of éanadiin parents have Sﬁffﬁéiéﬁf acumen
and sorhistication to use this book with their children.

Hé equated the 5exual intercourse, Teé1la€ls and cunBilifgus
scenes as pornographic; warranting being banned ip relation
to children. '

f;a.raphi'ar;ing 5?. .éOOrUFiB évidéﬁéé Eoméwi’iaf.
he capsulated his testimon; as follows: Taking the book
as a whole, the photopradhy 18 goodi very 11ttlé educa-
tional merit; an cxploitation of sex; sensationalism.

It is experimental and avant-garde. Although it moves

from a repressive society, it s too far ahead of its

time. The public are exploited as the author’s ciedentlals
lenid @n aura of respectability o 1t. Its potebtial for
harm outweighs ény péiehiiai Zood. Eiﬁérimentaflén is
Jar;erous, leading to all sorts of ﬁﬁkﬁéﬁﬁ consequences.
Children should not be the subject of éi?g&iméﬁfétiaﬁ;-
Gridie exploitation of sex.

Dr. C;éper_coﬁcéaéa the iugifihééy Of geﬁitaiié
depiction where a book is designed as a tool for sexual
orientation or education; but he testified that "Show Me"
would not assist in averting the sort of problems which

bring people €6 peychlatristé: (f

PO

U



O

ERIC

Aruitoxt provided by Eic:

Dr. John Fotheringhan, §‘555515115i in. child
prychiatry and the father of four éhiidrbﬁ, teatified.
He detected no nexus betwsen the text, which he described
as good, and the photograpis, resulting in difficulty in
presenting the book to people, as £hé photographs need
explanation (in his view). He felt that the captions were
devoid of information, nor did the photographs transmit
uEsfal 1AforHation. He concarred with DE: COOPEE a8 €6
the book's derogatory attitude towards olier Deople; the
promotion of intra-family sex; the lack of guidelines;
iﬁé éiﬁfiﬁﬁii Eiaékﬁiiiz fﬁé book's iimtiéé valué as
the frightening acpects of the overrized male genitalia;
the ;Eiiéiy acvciébiﬁé out of the childsirth acenes; the
tailure to advocate postponement of cratification, and
the blarred dIvi5ioh Begwesh &3ar:ton £HA BrALITIEAEION
were lesa than execeptionally well ..dé us‘ed.

Dr. Potheringhuas fo it tr ¢ tne bock rostered

fo.r cttitude {1} that n ¢ oy the ‘1. 'y is good;

(2) that céxaal Intsrcourse 4eed - - -edd i {1y tTke

place in private; (3) that {t !s turr-tanc for children

to view sexual activity; ard (4} - ° . parents’ handling
fﬁeir chiidren in the rudwe 1 gaod.

In Dr. Fotnerir,.a~' vi_~, nusturbation is

encouraged in the book,

¢; 32 1t GUgHt n5t €6 GE bésauge 1%
right put children off yexual intercourss in later years.
ne finds that the emphasis is on physical love ai not
feeling; regard ‘and respecti that the book negates pfiv;cy;
Although he could nct defiritely say it yould cauce harm,
We récommendid DEAIASE thE USe S& €16 540K and TELE EHAE

some of its attitudes and photographs were contrary t
contemporary Canadian community standards.

This witness took tne position that many of
the conflicts besetting people in the sexual context might

ba r2solved by the use of "Show Me", but ito use might
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glve rise (o other equaiiy serioid conflicta, such as
those arising out of intra-family sex. e

- Although he would not ban any book, he felt )
"Show Me" should be restricted in terms 6f plice of
availability, and he ¢xpressc’. concern at children having
the Book in the abuerce of thelf paren... Deseribing the
authors as slick and nuperficial, his major concern was
wI*h the quality of ths book as an educational tool.

. Dr. Marshall McLuhan -- Internationally Knows
teacher, philbﬁébh?f ang—scholar of media and communications,
and 7ather of six child¥en -- looked at the book carefully
tut said he did not rcad it in detail: He found that it
E56€FA<T6d SeX Irom social 1ife, and nence it was

extremely f;;é&éﬁicd and npééiﬁiiiéé; ifs message, he

eald, was "Kicks for all and all for kicks®; camouflaged

by a do~cce&’? ictltﬂéég the "kicks" were encouraged by

the captinns. Defining pornography as the divorcs of Sex
from all Gther aspects of human 1iving and as thr specipl- -
ized selection of one part of the Sédy without . ~d for :
1ts totality, Dr. McLuhan branded “Show Me™ a3 pornographic.
He testiffed that he text ought to have been replaced by

a sound track with yelps, grunts and 5créeafs fdvacbdmpény
the photographs.

“Show Me", H¢ asserted, is inconaistent with

the survival of privaty idertity and as Sach 15 reminiscent
of the philosophy of Hizi Germany. He summarized his
evidence on this aspeft of the book with the aphorism
"Everybody L5 a nBbody at the ball park".

By reason of his training, Dr. McLuhan sad
that he could pacs judgﬁéqf on the book without reading
the text completely. '

Pat

* Drake WIll, & priest of the Rokan
Catholic Church and director of CCRZ; whose background
eminently quualified hiz io testify, gave evidence that the
book does very badiy wnat it sets out to do, and that 1t
is not for chiidren. He ageribe¢ to it the epithet "organ

recital® rather than a teaching 6f fanily values. In his
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view, the book advocafes pleasurc in the sense of titilla-
tion as the only value, wholly severed from the framework
of the family and witheut any eamphasis on responsibllity.
to the Department of Student Services in the Borough of
North York; the father of two children; & physical educa-
tion teacher who has taught a course on sexual educatinn.
Ir the Borough; he pointed out that "family 11fe” courses
are taught only incidentally at elementary levels; such

as ar ring questions that children may have about
guppics and hansters: At 16; ﬁéwg;éf; & formial course
approved by the Minlster of Education is éi%ﬁi@uéiﬁﬁésiziﬁé
the family valué aspects of gex education. And I received

the impression from Mr. Deéne ihai ieachers are cf tﬁé
view that parents largcly ignore the sexual education of
iﬁelr childrcn.

"Show Mc" is ncither approved for use in
Ontario 5cnools nof used as a reference tool ip the
éé;;ﬁgi. Mr. bééﬁé eibreséed grave doubts as fo wﬁéfﬁér
the latter would ever come %o pass. He found the book
difficult to use, both as parent and teacher; and hé Telt
therc would bs a public outcry from parcnts If the book
%as G58d 1 & <-5-15. Particuldrly af the lower
levels; Me felt Tt wou.d not be éééeﬁiéd 5& the pérené
population <f the.~ ~-hools. He attributed this to the
;é;féé:i;é and scxvnegacivo Btfifﬁdéé iﬁ éiﬁi&iéﬁ Eééiéfy,
where people feel guiity, he testified, about going
dowritown for a good dinnér. He said that the "anything
ébéé',fiéhiéfa of "Show Me® wouldn't wash with people
harboriag such attitudes, and he would be worried about
the r:action of the Bulﬁ-eihqxc cal€ares:

He could ~ot accept the photographs in the
beok, althoug:. .o conceded the author's sincerity and the
acceptability of her message.

He believed that some teachers might be able
to use the book effectively in the classroom, whils others
¢ould not. fThe children, he ::lugf.;étéd. were unconsclously
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exploited in the photographs; and he complained that not
N only were perloct people portreyed, but the boox was
" directed to a W.K.S:.P. soclety, omltting black and oriental
people. Mr. Deanc described the captions as ﬁbﬁ-ééQUiiﬁfﬁ,.
Incongruouc, confusing and in poor taste. Asserting fﬁdf
pacents, not teachers; ought to shoulder the responaibility
for sex education, Mr. Deanc ascribéd to the community
2 the right to et the parameters thercof.

This witness would not ban “Show Me"™, but he

iﬁﬁié reatrict it in terms ol place and person. He would

also have no objections to parcnts using "Show Me™ with
their children if those parents thought it was right.
Dr. John Armstrong is married with rour
children, a psychiatrict, direcctor of Community Services
and well-kKrown Ior Wis 6Xpertice and expérlence in the

banning of books. As a practitioner, he pointed out that

sox interests and problems come into all of a paychia-
0 trist's case work. He found it difficult to appreciate
"Show Me" a5 a good book towards achiéving a goderal
children. The book i3 technically well done, he said,
Biit the reasage is not to his 1iking, as in Ris view it
presents and extols a very 1iberal typs of sex activity
to te taught t> children at an early age. He disliked
the "you're baGkward If you don't agree with us® theme.
He deplorcd the bocs': failure to articulate when a child
can BrIng @ responsitic involvemént €0 sex activity. .

"7 %he text is grod, but unrelated to the photos;

ﬁﬁf thi vocr le -t ctainzent rather than education. Its .

main :ﬁiguc 15 the enjoyment of physical sex == althoughe
% not to the complete oxclusion of other aspects of human
sexuality, nevertheless sufficiently s~ to render the book
not completely helpful to children.
Sorie children, he teatified, mighkt be
frightened by the oversized peris.
A
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Ho aynopsized hin views as follows (and agaln
I paraphrase): "“Speakirg impreasionistically and
apeculatively, the probles is the children's inability
to dis€inguish what is an appr  :ate stage of readineas
to aspimilate the material -- und acme parents might even
frivolvc the cxild if Some orm of sexuoal aci:vity that
the child is not ready for." Dr. Armst -5 wowls not
recommend the book nor did he believe that his parent-
pection of the comaunity, would want to use it. He
paralleled Dr, Potheringhas's testimony in giving eviderce
to the effect that cven though in some instances if
paticnts huad had gsexual education ébiudi neurosis ﬁiﬁﬁt
58 avolded, nevertheless the new sexual freedom has
resulted tn different types of sexual "hang-ups".

Br. KrSstrong felt €ha€ some parents could
%6 the boux wi;él; and others could not.

Lorraine Deane, tie wife of witness William

eight ycars, and she twatified as to the problems
enicouritered by peopla sponsoring a course in the Borough
on sex education entitled “fanily living". Indeed, she
pointed out, sex education is a touchy, delicate and

épiﬁi5ﬁ—5§iitting issue in iﬁc ﬁéfé;i school pdﬁﬁiéiioﬁ.
Mrs. Deane thought “Show Mc" was unresponsive towards
nelplini peoplé. She eIméeiried It as stark; and the
photograshs "scarad” her. It was not a book to educate
childrin, 7. it 4id not meet comaunity standards:

i furn now io fhé evidence of the Defence.

Thomas McCormack is the President of St.
Marfin's Préss in New York; the publishers of the book.
He is married; with an eight-ycar-old son. Truec it i3
that he might have scme intcrest in the outcome of this
case; novertheless it 15 manifest that he was a
well-educated, intelligent and thoughtful persén:

“Show Me"” was not jublishcd for money and is

the only sexually expiicit book the publisner could fInd.

‘)
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iilﬁt to accepting a book for puﬁilbéiiaﬁ; St. Martin's

asks whether the book does §6hcth1ng "worthy". Mr.

HcCormacK was skeptical abcut "Show Me" lnltxally ana
tock tlre to aaju He aseribed his initial akeptlclsm
to his lack of exposure to sex studies as a chIIﬂ He
testlrlea thaf the author (Dr. Flelnchhauer~Hardt) had
all the credentials of a reliable duthority, and he

understosd her thesis to be that a child should be

completely exposed £6 Sex froa as early an age as possible;

that there was value in a rranx oxpose ana there was no
vaIId reason wﬁy anything should be held back.

The bock has been prosccuted and not convicted
ih one form or another in 95;;555;5&;:3; kev ﬁsﬁﬁaﬁira
varies significantly from thc legal paéitlah Iﬁ canaaa;

"Show Me" s recommended by the American Library
Association.

In hor refusal to inhibit scx as being “eviI"
and “"wrong”; the author's Intentions are sincere, he gaid.
There 18 no other available material ror childféd i
which sex 15 treatcd as an everyday natural thing. Mr:
McCormack today espouice the view that children ghould
conalder sex to bc as normal and natural as television's
suppertime production "Star Teek".

Classifylng the took as one of 8exial c..énta=
tlon. afti.ude-rornxng rather than perarlly xnrormational,
Mr. McCormack thourht 1t woald ao a lot of good and that
Ifa disadvantages were ou:velghed by Lt? advaﬁtiééé:

Reverend Brooks la a United Church minister,
with a ramiiy. ;hb ﬁasg;e;a éiéénstveiy iﬁvaivéa in marital
He also has counsclled fellow mxnxsters in that regard.
Teen-aged counselling was algo within his acope ot
experlance.

The author's purpose, jhe said; was to present

& book for parents to use with their children to acquaint

=~
170
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them with the functions of thelr sex organs and the
relationship established out of sexual contact. The book
succesafully does that. Secxuallty is treated direstly
and honestly; and not immorally. The photographs are not
erotic but assiat in eliciting questions about sex:
Reverend Brooks would recommend the book, as he belleved
the average Canadian parent could use the book for the
hﬂthbr;é stated purpose. He felt it was neither
Theither promisculty nor permisslivenegs; the captions
conatifuted a running Story with a unifying thread, and
the public good was served by the book, in his view.
He disfavoured any ford of censorship, and he Has used
the book with hisc two younger children and has discovered
no invasion of privacy. Although he would delete some of
the photographa; 1t would ot concern him if the book
fe1l into the hands of children without parental guidanc

B Rabbi Gunther Plaut nas been ssseclated with
Holy Blcssom Temple in Toronto for 15 yrars. Trained in
the law, he is now an eminent theologian who rela.:s with
other Talths. Rabbi PIaut was rot offended by "Show Me”,
which he felt was novel irn its use ol photographs. The
book, he said, iriss to registeér ~atHenkic emotisns of
children and would be useful if used by careful; cancerned
parents. Unless a page is taxen out of context, no
question of base or Improper purpose arises. The bock as
a whole tries to fill a need, and the public good is
served, he said. RabBbl Plauf consIdered the bBOOK
acceptable to a great majority of Canadians;, although
clearly some, groupS yguld object to it. He opposes
censorship generally:

The book, he sald in cross-eramination, shows
réveronce for the family, Gther himas beings and %he
reproductive process. No disrespect for older people
wvan demonstrated, but rather the book manifested the
@6sirs of chIldeér to Identify with their elders, such as

their mother and father. He thought the book fitted in

.
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with the best traditfons of what the community is trying
to do with Tex education. On the issue whether the models

Nave been cxploited; Dr. Pla%7 would not wisk to intarfore

Dr: Robert Pos is Professor of Paychiatry at
the University of Toronto_and Chief of Paychiatry at the
Toronts Gerieral Hospital. His credentials and iz
achievements are impressive. As a result of reading the
book for 25 hours over a period of two weeka; he felt
it was the most InTluértial Book on &eéx Published in the
last 100 years and that there were no psychiatric reasons
why 1t shouldn't be published.

In his professional judguent; the hrec great
molders of sexual attitudes were Professor Krafft-Ebing
(ﬁﬁiﬁor orf ‘fayéﬁopafﬁié Sexuslis” in iééé); Sigmund Preud
and Kinsey. I am quite satisfied
1T Krafft-Ebing's book is avallable, it is 1ittle read,
and that the works of Sigmund Pread have afminished
considerably in influence. Thererore I do not intend to
canvass Dr. ;65; eévidénce of the essentials of Krafft-
Fuing's and Preud‘s thinking. He sald that Kinséy's books
“Sexuallty in the Huzan Malc® (publiched in 1948) and
"Sexuallity in the Hupan Pemale" (published In 1963),
descriptive of cexual practizes in the Unlted States,
caused an impact on and a rc-thinking by pedple who read
of the universality of cex play azongst children, a
coiclusior reacked by Kinsey as a zcsult o7 18,500
interviews.

Dr. Pos prcfaced his exposition of what ke
believed to be the carrent view towards sextality with
the observation that psychiatrists tend to view society
through taeir clinical cXperience, which is r ‘marily with
sick pcople. His evidence was that the vigw day 1a
that sexuality Ls pleasurable and non-injurious to a

consenting partner, If Kof profiscuous: It is now

P
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recréational, not procréational, and 1t wolw s mcral

and religlous values.

)

Sexuality, he testiiied,  caks in youth, ==

3,

& ceitaln period when the role of parents besomes veiy
important, That role is to mcc that natural impuloes are
folded 'fi & matrix 6f what I acteptable 6 hé community:
The role fnvolves the development of morality. Children
must receive truthfu. and not false or spurious informaticn.
*Show 6", in hia view, intended as it is for farents and
children ana the average rcader; !s appropriate within

the context of current sexual attitudes and thé role of

the parents. -  arcnts must read 1t first; as they must
get In touch wich sexual reality, They will find that the
book emphasizes tie fact of scxuality and the importance

In "Show Me", poiplé come across healthy ond
strong, and health will not lead to the form ofﬂiéiéﬂéii&
assoclated; €.5.; with the movic "The Exorcist”.

Br. Pos testified that +h¢ sexual education of
& child shsuld start at age threc, and sex Play between
five and eleven. He thought that menstruation should bé
explained to a girl before she went to school and a "wet

drean™ to a boy befp

Sook 1f
Yis pazerts arey and in Dr. Pos’ view most parents can use
tae 3 Jorg as the parents present ah explanation,

the dispropurfionaté organs can be dealt with realistically
by the chill. Dr. Pos equated the childbirth scenes to
the Crucif:xion, in ternms of the hippiﬁééé depiéte&; rather
than the rain. He thought there was no harm in configing
the book 1o boautiful people, as beauty i3 the medlum by
Which tfie méssape gets across -- since Lf beautiful PeoPle
act in this way; such actions will be considared
pormative.

Nudicm gererally (e.g.; at the breakfast table)
was not encouraged by the book. HNudism per se does not
éifiiiﬁfé; 5?; iﬁﬁ givlhg as éX‘ﬁ’iéE Japanese men aﬁa

5
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women bathing tog.:tner and European women breast-feeding
their hobies in ehureh.
not lead thereto. Nor dscs the book advocate anti-privaey
2 for adulta engaging in sexual intercourse. Nefther will
using it lead to Indiscriminate sexual relations in or
among the fauily. Such use will; however; lncrease the
tolerance of parents to observe sexual play amongst
8iblings. The book does not promote proaisculty, nor is
such Ehééiiiiy inherently a potential as a result of the
book's use. Contrariwise, the emphasis is on a healthy
family with concomitant tenderncss and regard 67 feelings.
The book is no protagonist for voyeurism;
derined by Dr. Pos as "getting kicks from watching the
facial expressions of people during sexual éciivif;:; and
© the captions do rot irdicate to Dr. Pos that the
comhenfato?s are waféhxhg sex piiy;
Pedophiliacs would not be interested in the
Book: Dr: Pon coMceded that the book does contaln eléments
of “emotlonal Blackmail"; but he added thAt; Ib Hls viéw;
80 do most of the world's greatest religions; giving
certaln speeific exaziles. He says that we resent tha
"emotional blackmail™ because of our Victorian ypbringing.
Dr.inﬁ ?éif;giédrthétrtherk was no pbttféyé?
of disrespiact for older people; that the parert need only
explain tn the child that "grandpa™ looks upaet because
e chorlshes Qifferent valu:s than the explainorss Q&
: The photographs are most useful in acqualnting
20 tne parent with iexual realities bucauge of their graphic
qualfty: There s no impropriety i kiiék of step- $
by-step relationship of the written text to the photographs;
8ince the photog-aphs enable the child reader fo Acquire
an awareness of what the other sex looks like. Pellatio
1s acceptable, and in any event 32 of the photographs do
not pertain to sexuality; and the bock I3 definitely not

concerned solely with physical love.
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Aééoré;nu to iic. Pus, the auther (Dé. Heii5

~

leiscohauer-Hardt) nas had considerable experience in
§oaling with pagénts and young children; and the book

waAg writien on the basis of that Ei(,&iehéé.’ The conclusions
in the book are substantiated by clinical research.

The Afterword at pag s 17i; to which I have

“alrcady uade reference, i3 :llustrative of a worthwhile

purpose; accoriing to Dr. Pos: It may or may not be that -

anadian socivty !a preparcd to accept the book. Generally,

o

Dr. Pos opposed censorinIp, AIthoGgh he gqueried the ethics
of experimcrnting with this baok on children, he had no
doubts of the ethics if the parents had given permission

:n photay: iphed.

;o have ﬁhcir an

With the dook Dr. Pos wculd hope for an
BEEILGAIral cHASES 16 whit I3 normative Inm béﬁaviogr;
He *estifiv1 that the boox might be a contribution’to
this.

Dr. Jamws «han in involved in family medicine
and full time pnyehotherapy where sexual progiemé are
involved: He ic married, with four éhiidfep'; He testified
that the book i designed primarily %b aéQi&i adults in

L
idren abdut sex. The book's message ia

teaching their ch:
at cex | c ‘abie and healthy and not to be lcoked
upon wi:h fear, guilt or shume. The photographs, which

ara nc P karnful nop provocative, are ‘indicative of how
chiliren learn.

Dr. whann'a evidernce was that the public good e

this opirion upen 12 years of clinical experience. He
hua 6een many people who have illneases such as ulcefa,
and such people react to utress as a result of problems
with their apouses. He oy there ls & pgreat ﬁcéa for
more enlizhtcncd knowle&ée Sbéui sexual matters. Péaﬁlé
are ignorant of thelr bodies, and thiz leads to. shame and
guilt Téclings: SUGH pecple are uraware of their sexual
pecds and they afe unable to communicate their nceds to

other poople. e relt the book Is a 5tep tc liberate

170 O- R% -8 o
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-
people from thelr ~wn guilt sensatlons and repressed
heééﬁ; ﬁé_ﬁiié Eﬁﬁ{ iEéﬁié reguice sex and can;t rulrill
iﬁéié_f&&uif&&ééié. shutting ci-% need off early in lite
VIth rehultant paychdaocatic illness.

Mrs. Ann B&rrcii; wio 1.5 two éﬁﬁgﬁﬁéia. iﬁ
the executive secretary of SIECCAN, *he co-author of a
sex education course Tor Grade G students in the Borough
of North for:, and was forzmerly a high-cchool teacher:

Sho.found "Show Me" to be warm, open and
unlque Trom the standpoint of the use of photographa. She
attributed to Dr. Pleischhauer-llardt an objective of
showing the naturaiscss of the human body, and the recog=
nition of the natural curioaity of children in respect of
thelr own bodies and the bodles of others, with regard to
breast gizes, penisea; circumcision and the Iike. “Show
Me", she testified, provides an opportunity to get at
;foéiiqgah wHen parent and child perusé the book together.

" She said that all Grade 6ers posaces thia

curiosity. They want to kiiow How It happens -- “Where dp
the arms and lego go?"  “How do 1 get my penis in?"
She said that children are reluctant, and parents ought

“Show Me", she satd, helps people to sort ouj

their feelings art attitudea and provides an GEPOrfunliy

Tor the parent <o digcusa the range of sexual conduct
(g-E-: fellatic) with thefr ¢h1ldtan: In Mid: Barrest's
view, {t is much caster for a six-ycar-old to become
acqualnted with the range of "How it is* than a 250 -
old.

The witntss unses the book in adult courses;
and her Buﬁllé are at ease witﬁ it. éhé khﬁhs of no other
80 satisfactory reference book.

" Dr. Elizabeth Brodie is a psychiatrist,
specializing in psychotherapy mostly with people wishing
£6 aahigve a better degree of adjusiment in occupational

and sexual relations.

3P
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The 55 14 @ircotci, In KEér ¢lew; both towards
parents ln their ¢en rirht -- namely, their own thinking

about sexualliy when they thE-mzselves were children -- and

to thulr children ln terms of sexual education 1n conjunc-
tion with their parents.

Innovaflvc and daring in éhc manner in which
the material im proscnted; the author treats the family

in the view of Dr, Brodie. She

warsith. 35X IS5 not dealt with a3 a3 separate entity, the
text dealing with moral values and the whole conveying
acrality.

The boor is not harmful but healthy, serving

iNe pabllé ;oci, ds utherwiseé 5hé fears that parents will

tranamlt their own inniditions to their children. Dr,

Brodie found no element 6f "emotional blackmall™ nor

;bomfortiblé". If parents disclose a sense of shock upon
discovery of parental szexual 1nfercoursc 5y'%he1r ¢hildren,
the harm eonveyed thereby may be incalculable, in her

view.

In LZ-46n; OAtiris, dré well Fhowh for thelr work im
sental health and the sexual reglon. They have three
children. She was pleased wiith "3how Me", which reflected
a quality of "carlng" and an irferaction betwéen parénta
and children. She felt that this kind of material might
avert tragedy. GShe shiared the viewpoint of other
witnesses that the adults must assess thelr own at<liudes
At edée with the book and Uss it with thelr cr.tldien.

ihc éﬁcrniéks have civcn exicnsivc prcxenfaiiona in many
parts of Canada and elsewhere, according to Dr. Chernick;
Eﬁé Eﬁé ﬁﬁid fEE[ at éﬁéﬁ ﬁf fﬁéa; Eédifﬁ féii ﬁéf fﬁif
they hope their ch:ildren will be more comfortable in

cexual matters than they are,
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useful renzurce asa cne of ia rew Sﬁﬁiiéﬁibl Tﬁb?iitncﬂb
Belisved Liit sors comminiiy ©isnuards would be fviolated

by the :aok but €5H€ ofherd “Iuid welcohe it. It ip trug
that the former g:.up would gonaider parts of €is 5ooK
erocie; however, "Show Me®, she said, is not n "how 1o®

be <. The Photos numply tell 1€ a6 It 13: 17 wsotirbation
ig not discussed, for example, boys ar” « rls receive e

iapreesion that It 15 wrong.

Finally, she felt that there was no exploltatisn

Of GHI1AFeh In "SHow Ma".
Dr. John Lamont is an obStetrislan engagad in
AeXual education and counselling. His clinical expertencs
reveals that maay of his paticnits have Kad traumatis
oxpericrcea in childhood. “Show Me' presents ths guéastl on
of childhood and ﬁﬂ6iescéht sexuality openly and
comfortably. It cani!ily states the idea that sex ia
TaR wRd Lo supportive of the mo-ried relationsnip. It
lays ;65&5319 on a ﬁcalthy Eody; strééﬁihq Ehé married
rclationship, lovi, irust and affection in terms of the
sexual relaticnznip.

atticude of the buok towards old.r people

13 wroe. sréing te Dr. Lamont.

[
ul

Tre purncse of the book, inm his vie

EWBr51d!  firat, to . satic that sdclescense involves sexual
5&&;&5; and 5&:5-:,7; to ba a great ﬁéip to parenis in
teachiny their ehildren about sex. It is also a great help
to professicnals for ééiéﬁéihz pirents in the manner in
"Show Me" servec the public good, ind in tots
does not offernd contemporary Canadian ééﬁMﬁﬁify Eféhahrds;
€ven though it @ight shock some people. Notwithstanding
{ts support of the family éanéepy, tHe bb'k scems to
promote extra-family gexval relationships. The photo-
graphs, however, @i nhof explolt the caildren's privacy,

they having consented.
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The firdl wi€n Wis a physlcian, Dr. Saul

Levise, wr. is r+ fu'her of three children, with one of

whon (4ged ninej e hag used the buok, which he characters

tzed Ay nelther prurient, ér6<ic¢, &5rr-nflng nor dangercis

to children. The bufﬁbge 15 unde Yioed by iduaiiﬁﬁ;
withoat e€xploitatior . If parents :re “"comfortable” vith
tho book, they can . & Lt 1n the cducifion o6f their
cﬁlidreh ~= and elearly some parcnts v+ ° not be able to
dc so.

"Show Y Gurven the bublxu P . and is9 néf

ofrfenstve 16 gonLt orary Canadian community standards.
7

Pr. Levine Ls basically opposvd to cinsorship: !
- - . * -
I aust consid-r now whether "Show Mc" i1s obseene

wiettin

Lt serves tho public good of whithér it goes bevord what
serves tha public gocd,

I GFpréarh this decision nat only in the light
of the law ap set forth earlier {r thesé réasons Hut alsg
dgiingt the background of certain important; vital
constderat:ona, Freedom of cxpresolon is & halimirk of

a free sociuty. Curtail and erode guch freedom; anad

1iberty witr:rs away. Censorship is an attribute upon

which totalitar: -:vm in all its forms FLOWFIGhes.
However, there carnot: he unbridled freedom of expreasion.

As Mr. Jusiice Hoi:. - .Z.arveéd, freedom of expres:ion duea
-

not em¥ e a false cry of “fire” in a crow'ed €HEAtré,

nos dod Includ: ‘zs a witnwss here related) a statement
in ce Park In wartipe o the effect that a ‘troop
ship depa,  Ag @0 i pLa. And it la stating the

obvious €Hif ¥ioenvian fs limite! by the law

ltgelt, 1inot sedis . Blander,
vacenity ard the l:ike.
Lo Tanii T6F 85 vitality o a

moral fourdat.onN XNz such o 4 can exist or continae

and pruservaiticn of a

to exlat, aboent tHE P



ERIC

Aruitoxt provided by Eic:

atrou.y ooral fibre.  Tnig loope
1

o
o
o

?urliaxrninr; ?réncriir have ro doubt that jbﬁ
cannot legislate moraiity, but i1t is a legltimate exerciuse

of v-aponjiinle Ffuves

-n and create

a climate (1 :1ch n avt tader - s :.-inhed and

encouraged wi--.in the cofmanity. SexXs.t werality in

children and thelr attitude: in this regard form an

ibpor-i.t i.:. Of the total specerud of Horal lntegrity.

+ nave unuly:cd the evideace and I have éi;éﬁ
the case °re best crnstderation I can. And approaching
tho Edtier Ghie€tivily, whidW 15 what the law requires &
tc do; I cannot say <has the Crown ha. satigfied me boyond

iie., thar a demime snaracteriatic of the book, taken as

a whole, 18 the uniir expleitaticn of gex.

Mr. Lewiu. Ir RI3s ible 5lo
€nat {€ I8 6pen to the Court 't 7ina thut the book ia a

fr.:4, the text mevrely cazoullag:

the photographa, and

ie 67 tHe autrkorsa Hot aj they ©fate It to be.

3,

Luewig sihmite that the rofercnce to 69 ﬁﬁ)inéfﬂ

the fellarin, the annl insertign and masturbatisn scened
v ¢

ick of +ne leer of the sencualict, and that the
autrors tne medels 1: the book; hence thelr
movlves

I am far from satisiicd

purpd.e wan mercly base explortaticdn

evidence and my Own Livesoment of the boox leud me to
conclude that .- jpurpoce of tho book was a geo- '2usn cne.
i fﬁt?; tfﬁ purisde, wnicn I gléﬁhéé fros - iiiéiué?:
(whicn, I migiht say, would have bec~ mu.: more appropriais

as a Poreword

6 have preceled th

fren the evidonce, was to provide

from the huck |

a tousk to be uced t (nildren with thear parents, - ed

ard acqduaint children and poarents
and actualitics of sexuality, their
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cLor a <~ whicn hac guch a purpose.

and bacr.: ound; which Lave not been

chailerged, ap;ear on the dutt jocket, She was born ip
1956 {n s Germidn RAlheland, otadied medicins (b
éruiburg; iﬂﬁingca and Munich. Prom 1962 to 1964 she

St oar o =apjonal psychiaty: hoebital 1n the

cane- 1 51, Gallen; and from 1965 to 1966 ptudied
c.alytic Instituse in Zurich, 5ince 1969

ivr-idardt n3g served 33 teachér and advisor

“eheel for 2arent Education :n Heinach, Basel, of

Tn 1973-74 ohe

da president in 1974, :
anerved an préux . of the Educational Aé&iéé;} séé}&’&i
Retnach. During her years as child therapiet and parental
hdvihér <he rcail:cd thni asst parcnis had iitiie iﬁéwiéééé

void. Dr.

articles on pasychohygicne in children and co-author of

"Saxgal Zdacation In Schesei™. Shné is married and che

mother of three children. So states the dust jacket.

I 46 nét draw ahy Sinidcer 1nTereénss frem the .
fuct that there are 69 double-page photographs and that
trat fact 1c¢ nannounced on the dust Jacket. I am entitled,
i ihxnk; to récognizc ihnt ihe word isixtf-ﬁlne; has an
explicit sexu.:. =meaning whero Engl)sh, French and German

tdentically i each language. In the German edition of

the boox there wr-re 70 photogrophs; the American publishers

decldéd o ddléts ome. According o 87 far a3 the authora

are con. .-cd, +ne refetence o " " :-able

ia not attri
€5 tHew sfd ip By view 18 purely | o=faifogs:

I rav. no doubt trat the © llatio, the oral
tricartion nnd i magturpation -- anst, I weulda add, to:z
cunnilingus acene --— £f conulaercd in 1soliation frow the

rest of ihe bonk und divorcued from the purpone and object

3
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of the buok; wiall corntld o Abseene reproducticns. I
will discuss thic in more detail ﬁbivufarliy.

DId thHE Huthors Srploit whe modvls used?  Were
the authary callous to the rightn and diz%bey ¢t the
éﬁliﬂieﬁ; thnereby rbudltln@ In doabt béihé cast ;555 ihﬁlr
oircirity of purpone? On ﬁniﬁhbb; 1 45 not think nro. A
Eredt dedl of the dvidence wan directed to this poIf€:

fed with the evidence of Dr. Plaut, who sald

I was inmrr
that ke wr.. 1 not wish to interfore with the Sidpfedt of
Nor is there

POrents perdiltting their chilaren to pene.

any evidence cons adicting r. MNEEr{de'y note at the end
o . o . .
Of <ne boox 1indicating that wxcept foc the coitus Bécns,

kelpiul during the photographic messions:
I woild hesitate to say that children's rights

and d1grity were exploited when theip parents agreed to

and were present at the photorraphing.
1 agree with Mr. Lewis that the fact that a

oun i;fb;i will ﬁoﬁ in iaw prec i dde a

Ul

book has a 4

T19376g BT Sbasraityc  (Sew, 2.4, Duthin- teows, £79637

C.C.C. ?54; a julgment of the Brifish CoIuzbla Court of

(. thi novel "list Zxit te Brooklyn®.)

dealin

Appeal,

Mr. fewis takes the view the bosk - it farther than

ctitlen, considered in the context 67

1ts o¥ i €fives, reqiiredl  In thia regard, ¥ir. Lewis says

A "baiw™ —= and 1 quote that word -- 4 "baSé SarpoHe”

Prar :)y the

49 be found in the atiempt of the authors tu

easentlal Seéxuality and - <0 Ziun for

Mr. lewiz submitted mo: te 481y

t.ie world
that tNe 565K E3R5iiiutes o wpassive assault on privacy.
I confess to gome dirficulty In graspifg €he

1defa tkat anti-privacy is symonynous with obscenity,

Although I ce.cur that privaey in sexual mAStois is

affccted by the book. 1 propose to

deal with tniz Two Standpoints: (1) the invasion of

.the privacy of the mcdels themselves by the presence of

(Ol
"

—
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ngaging in Legaal activity.

10 tHAf Tng eehentiil plivary of - ai

Sodtll9y 1la totally destroyed by tho bouk o far as

cat orned; but Lt was done eltner with the

¢conusént of the ~,delld themsélves or, In the cage o the

children, ~.' . the consent of their parents. The “invasion®

of privacy --.notvs an unwirranted, ultustifiable inter-

ference wiih privacy, whlch can hardly ve the case where

privacy Ls waived.

Nor 40 I réad the EBCok as advocating anti-

otvacy in the realm of adult parcnt sexual relations.

Tne excuerpt from page 157 whichh I have previcusly cet out,

whi.e dincouraging the locked  droem door aparoac

clearly contempiates tat sexual relatioss will cvase,

regardlend 6r thHe d.o,réd o7 IibératliIen 3ud €oleration fhiat
the parenta have attawned in mat..rs of gexuality.
'icordinaly, although there has been an e¢rcsion

of iio brivacy o7 the aodels,; I awm unavle {5 SAy that

there-Lags been an assault cn or an invasion of tholr
.

advocates aniti-

5 I have said, I have difficul::

Syncnym._Jdn.,

ration o1 the

I turn now 20 a fur+her con:i

eutziiygnion of Lewl3s trdt rhe beok mdy be nonctieldss -

odbgcene notwit

standlng the ~erious purpose of th. auther,

a-d di- © 4he submidsicn in the context of thi subject

@ L. tre mterndl necesstiiea of the beox xtuzby

a dealrant characteristic, truly <n®

drscf{nant chararferiutié of “Chow M is *hé expIoi<iticn
what tha boox is all

Fes fHAE fHers

~nd whether or
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not thc éi&iu;:dtxon 15 "undue™ 15 I be teégted against

the interral znecessities of the book itzelf.

of rhitdren, and tne m

46un a5 po-oible with a child and

cupght o be Sroicned

nhould be conce

racd with tie real:ti¢s of gexuality. No

A0ubt tho beokx 1t avant-garde and novel in its 5iﬁ;6;ch;

but gurely tnuat alone cannof Z6ndemn it.

S ft\\
5, in itself has never

More nuelty, nakedr.
in recent jyéari Béed ~shzidercd obscen¢. The human body
is regarded by most people as beaut:iful, and beduty and

6b3Zenity are Arithexza the cne to the other. In a work

for sexual educatiod and orieniation, the

Jeglvitaty ©f fenital depict on can hardly be gainsatd:
‘aderd, DF, lG¢Per conceded 1t
I thinx that some of the sexudl activity

dep. ~ted in the buck could have been omitted without

irment of the intcrnal necesulties of »

ite Incluiisn ddes not convince me that
€
,,,,,,,,,,l_ R
the book 15 usscens; and I find it incomyp: :hengible to

> bk about tex in the purview of

of a pic

and cunnilingus could well nave been Mo book
ard 5wirﬁ nad, ﬁownvni; Laotne fac .al

eondust in fast ceocurs 1as

destigmatized such conduct from o zifai. iver certain

conditions, us provided for in 57758 of fhe Criminal Cade,
1 @& Gnible t6 a2y with ccrtainty tiat the depictlion of
8uch actn was wholly unwitfanted; 1n terss oF the internal
necwsal+lier of the Scook.

The PHGtanrdsh of anal diucovery and explora-

tion, taxen by itself and out of context, would in ny view

Bé obscene; but regard being had to the evidence that

children do cxplore thelr b6dIe5 uid the overali ~urpoge

Ut
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of L.: béak, aciin 1 chnnnt 53§y with certalnty that 1its

inclurio® wzs ¢ regir.f n: the Internal necessitica of
the beow. roor v Y4 L Lo ¢ @ bock obscene on the basis of
one pr .

Moo s At T (ﬁ-
sized fenitail. . clu,c co OF actaii Ante- &, and

GRITACirth ZAd .. igro3*iv2d BalBi DCHs 6f the Lroim
witnesses testif.z4 <. t inls would inatill fear end
dnxicty in younz girit. Agaif, I adsit to come difficilty
tn seelng any nexu | du.ween this facet of the book and the
issue of obzcenity. Merely enlarging something which if
fio! enlarged 13 not chcine; or taking & ¢1686-up of

some thing which ctherwias is not obscene, in all of the
circumstances cannot in my view make it obacene; and 1
hrve already dealt with the issue of the depiction of
gepitalia and sexual intercourse. If the photographs of
the enlarged genitalia coulc Insplre fear and anxiety In
parents ﬁ%}hé the book with their children can adequately
cope with the cituation; a matter to which I will shortly
return.

I have even dore AITTIcalty IN ascertalnlng any
1ink between the potentizl fear resultant upon looking at
fHe SHITAGIrEH §cenes, witn the attendant paln; &Rd the
issue of cbscenity. There 13 no supgestion and there
cannot be any suggestion that the childbirth aceneu
constitute an “urdue” esplolitati-n of sex: I a3 ufable
to follow how fear or anxicty (if fear and anxiety there
pain on a mother's face during delivery, can have any
bearing whitssever -~ the lscue of abscenlty. In any event,
pain is an inevliablc ﬁciuality 6f éﬂildﬁirth; iho ﬁrénﬁeci

of which muat be taught in any book devaling with all

&5566£5 Of sexail fdusntion: Undoubtedly a parent
discusaing trhe pain connected with childbirth with her
datghter would chprasize {re sSHeer joy and profourd Happi-

-
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ness attendant upon ~alllolrin, thug Aininmizing but not
avolding tne elemcnt o7 - an,

iﬁé(ﬁé? f&iii?c Of fﬁé boox :ucﬁ canvassed in
the eviderce was wnether 1t z.-precateuw and was disrespect-

ful of older people, and whetrier 1ts atiitude towards

people whose fdeas did not ar<nrd with the a. .nors
constituted a form nf "emotional blackmail™.

if iﬁ otvious tﬁnf ihn book disparages older
people who oppose the booxk's approach and message, by
eharacterliing thed A3 "Rarrow-miaded; ropressive and
1nflex:dle®; and it is no credit wnatsosver to the authors
that they saw fit 50 to do. The book, unlecs parents are

very careful in this regard, cay very well encourage

children to disreszect older people and foster in them
wtvifuden wholly incongistent with the arpuments that the

Defe=ce has presented to me In this trlal -- namely,

féiﬁfﬂﬁﬁﬁ ahi yrderraandinge o? iﬁc 5££1iudc3 dﬁ& beliefs

of every citizen in the cozmunity.

THe c¢A%e tBay Be iid dbout the dithors'

farents who will not permit their

attftudes towas
children 10 play -ex gdwves, At page 156 glc» varents are
slve attituies” and cequiring a “more tolerant attitude.
The arbi<racy Aipr ich 67 ¢ authors is hardly Zounducive
to the development tn = ildren of o trait of respect for

the opinlary, views and beliefd of other pedple.

However much we r.ay deplure this feature of
the book, i.J shortcoms .o in this regar? can have no
relavéncy ts tne issue ¢ ciJceni;i. Féé;éii&&ié as the
Attisude @ay 56 in terms ot the develcpmant of a child's
€6EAl EMArAceei -ind PIT5onAILIE,; 1€ does not raks the
rxpioitation of sex '3 the 4o . "Lndue”.

1 projone t6 drui with Gther @atters arislng
light of contezjorary Canad:an communi.y standards.

éﬁiléd ;er Eﬁc evidaonge of some of the Crown

witnesses are opinions that tne book promotes family aex
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gazed, incest, Bdowirbitied {80fh 1n isolation and with

a 3éx pirwner); premarrtal zex.al intecrecourse, pubcrtal
promiucuity, pedophilia, exera-family 3ex relationships

and vouyeuri: 4 the Lo o veln were opintons tha. the
J

book stressed pnyasical scx without any adequate emphasls

on thoe wiementn of TEIIL D redpansibility; feelung

regard. The boox did no: men+ton postponezent of

gratificasion, w.:oh of clirge 15 fn obvicus goclal

true or

",

urdus

- sex woult be

no douut the

, uni:ns a defence of

the resul® of this caue

p‘JE;l e L;c,(,d cc

of 311 of the ~ and my own analy .u of the t=es.
I am fur fro I that the attacks made on trnese

grounds arv .

Sex games involwing children are discussed
tut are only prozoted In the Zenge tﬁai sincc Eﬁéy occur
fh any event; the pareats are advised by the author i be
tolerant uf such conduct in order that the ehild’s attitude
towdrds =15 oF her own texuality and that of othera may
bs positive. The bock clearly neltner a“vocates nor
depicts ~ex gamri Ihvbiv:ng zarents and children.

in r-lation to the bo0k promoting incest and

sub-incest (to use the langdage of Dr. Ccoyer), considera~

otheringnan's

Llven 20 D

point a3 to ths grey line of decarcation between
gratlficacicn and innccence where father and daujhier

are photograpred piaying together. I agree with Dr, Pos

tha¢ inees< I8 a dniversal sabon, unlikely to be copaged

in by anyonc cAcept a wery miaute oly

¢nt cf the populaticn.

I truat ¢he cc

rde aid Integrity ol Canal

5, ard

I am confident that anyene who read this book weuld not

consider that 1t jronoted

‘ocated 1ncest or analogcus
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I have sct out clwarly cai - - - iitarprcted; and states

unéQﬁﬁvcEaiiy {ﬁéf pro: ... .drbation os the sole form

of sexual activity will lewd -5 problems of sexusl ZEAEIZi~
f3tion I Iater yrars. The bo-x merely recognizes at
page 168 that

*They /The parents7 sh.sld aiso talk to the

childr.n ajout Ba5EUrEi<ion n order to nrire o wa

unnececsary feelings of shame and guilt. Masturba-
tion 15 a normal part of sexual behavior which ig
ﬁ;d;ii&éa in 515§ form frcm vally ::iiéﬁéaé on.
It allows 50ys and girls te werv 0.7 their serial
desires and get o Peer tﬁe < :xual reac*ions of
their own bodies.”
I agréé with Mr. Williston that "Show Me® mercly recognizea
end how to deal with it. I think Dr. Chesnick is rignt
when she says tlie $6pic Bust be discud: od, otharvise
children may well get the idea that the practise Is "evil™

and . Grig¥:

Ir the text, premaritdl - -Gal Intercourse s

But does the book CREGIFAZE 0F prozote 1t? I think - -,
Again, it recognizes its vccurrcnce as one of 1ife's
realities. THe 1ast paragraph of the excerpt I have quoted
rom page 170 is no endarsement of premarital SeXual
1z €areourse, and the simo oxeerpt negates any advocacy
or promotion of pubertal p?éﬁfﬁéilfy; and ir any event,
any indirect pro-otion of promiscuity or permissivensss
can be cheeked by 3deqUafé Parental instrucilons.
Reference should also be made again €6 the
caption at pages 112-11% where the authors wako the polnt
that scxual Intercoursc only oceUT5 Wheh Pédple Are older.
Dr: Pos' cvidence leaves considerable doubt
that pedopniles would bo IA€erésfed {A the book.
Dr. lazont testified that notwithsctanding the

book's support for €4 edcept of thé fazily, it sccmed
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to promote extra-family sexual relationsh:ips. If by that
he meant the recsgaltlon of the fact of chlldren's sexual
gades, no d525€ He s correct; in the gsense that the
authoro favour tolcrance of = unlversal pﬁéﬁéméhéﬁ {55 €5
vhich gue the excérpt frem [age 156 of the woxt which I
have set-out in theue ceasens). 1 do nct agree with br.
Laconi If the thrust of Nin teS{i568y wa3 otherwiss; for
i AzoEs o v Lhoctiy ctased.

i, Gooper foit that she Scok prometed
voyeurigs: It By be fhat oeme children viewing th:
photographs 1n the ahsence of their parents might come t6
the corclusicr wiat Lt waj in €HG Hatire of things to

obEerve other people’s cexusl comzuct. Dr. Posa’

evidence
on this matter does not much ansist @e. ih €$é rinal
analjiis; while I an far from coavinced tFat Dr. Cooper is
wrong, I'm not certain that the ¢ ok promotes, directly or
indirectly, voyeurisa. 1 leave ‘< simply on the basis
tHit thé book could have these  isequencco and trust
parents to onsuré that the prro i @ will be dealf with
sisely and Infelligently: ) )

The evidence of U~ Jobpg?) Fotheringham and
Arssirong, Professor McLiran -1 Fataer Drake Will was to
€ne effect thas those aspect. of feelings, regard, family
ané respcasibvility which are iatridsically part of the

totallty of sexual exgeri:.cu, were severed and ignored

by the book; the principal thrust ol which was tha

esphasis ~n physical love and carnality. I have po doubt
67 the sincerity of any of these witnesses; but again; I
find considerable deubdt on itat score. The quoted portion
Sf \ie text at page 170 And ineé Foreword, but parficularly
the phatographs themselves, 4o nct support, in my judgment,
ihe vicws of thocw witaesses. Dr. Plaus, De. Pos, Dr.
iﬁﬁéﬁt Ehd ﬂfs‘ Barr¢tt were 6f %;é Qiéw ;iaé iﬂé Séék
por.iiively stresscd those very valucs which the Crown
withesses felf woFs whlly Ignoced oF IAAgrricichtly
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coprmep L of L Toosiy andoin the totalicy of gexuality,
1T d5 net intend Lo re.lew the protographs again, but the
caption: are replcwe with rerereficés to Mother, Patheér,

#aby, and adulation of the parents.

Cetaal In the context of iove L4 the theme;

violence anl carnalily for its own sake are not present,

<
Q
la}
[ad
o
Q
[=¢
[}
c
W

{787 view, on ab overall readin
It is trus that tHe 566K do0cs HOf Pro@sEs
postporwnent of grutification, but neither does it

[ T IV VI atificition; und the sBocial necessity

0f gratification i an inevitatle Tesalf

ntecraction and parental guidance.
Earller in t7<é reasons I Indicated that if

the depiorion of soou of the Bexual acts 1In £EMe book

constiwv .+ - o.Ivn ¢ v .er sections of the Criminal Code

apart Iy spsecnity sextion [t=elf (g.5., gross

indeceney), Tt @ight well be relevant and cogent
on the questicn of whedfher the, photographs and the book

ware obstenne. [ remain of the view that it LS nog

receysary fur =me¢ to decide whother <he photugrapghs, or any
7 P

al Cole

of ihem. gantravene 5z, 150 and 159 of €he Ci

speciflzaily, altrough I rave indicated quite clearly =y

7i¢wd In reliatléh €2 n agpecifiecs 67 the photcr.arhe.

Fnosegragry is-the mesium through which iue
authirn have cncuen to prerent theirc tovic. In thuar
;15Q; which I kave found to be gericus and sincere,
photosragny waz the most graphic way to de ict the human
body AMd KuSan SGXUAIIEY. I qUbte dcnin TRGH tHe Pareword
at page 4:

“We dre of the opinion that onie
an explicit e real:issic presentation of sex
can spare chilaren fear and guilt feelings

related to coxuality. Pgr €Kiz Feasch we chose

-

photograyr - 23 a medium.

I cannot i

nd Beyond a, redsonable d:ubt that

the use ©f photciraphy, “caring in s o

purposes and objecis and the internal - . the
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In view of the for
conclude fhat thare {a any en
education and oridntation faor

the words of Judron J. in

cgoing, I am unable to

phutis of the theme of sex

-

any bace purpose.

120,

To quote

Gt 144) --

and this ia confi e
Pos and lovine -- *he
“. . . has nu- ~
. 3
“often dewocribed i
obacenity ~- Jir¢

Nra. ¥Whan,

n judgmentt dealing witn

‘#onaxe, the leer of

for drrt

epravity in the ™ind of an

— and, measured by t
itaéif; éheré 15 no hu
Pinally, I
comsitini ty standards:
thinking and bdelief en
seen and read by those
As Mr. Just
News @nd GLf*s case (g
céiﬁuhi£§ {ﬁinking and

is elusive. In order
3

he internal necesnitizo of the book

ndue” exploitation of sex.

s-ilian

turn to centenporary
IS "SHow Ma" télirable b Lo e

general averape of cemmunity
tail no objection to the boox being
members thertol who wished €6 dd 5672

tce ?féédman said in the Pominton

- N
unra), granping a general average of

fueling is to ceek a quantity that

to find cuch a quantity, regard must

be had to thc evidence in this case, and to Mr. Justice

ffecdman;ﬁ oéﬁéivﬁinn'thaf i1 Canada toddy the whole

question of sex is discusced with relative freedom.

Certainly I gather from the witncsses that there 1s much

public discussion of the fssue of scxual education in the

public ard hign schools. WMovies, television and books.

which have national exposure cluariy deal with sex with

a candor and realism which would have been unthinkatle

1 have no doubt that thof

many of then, who will

N A
offensive to them pers

e will be people,

Tind "Show Me" shocking and

onally and who will sincerely hold

the view that tke book ought not to be used by parents
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@ith children, as 1t (in their view) pushes children into

sex too early, it treats as normative sexudl practices

ihe buox, huwc?uf; in déﬁiﬁﬁéd for use by
parents and childron. Sexual educaticn, in the view of
the authors and §6fe of the witnessca; should begin at an
early age. Many parents; I am told both by the authors
and tho witnoscés, are unaware 6f their own total Gexuality
and view 1 with feelings of gullt and repression. Parents
tn such a condition cannot be expected to convey to their
children a hoalthy attltyde towards sexual matters. If
parénts do bacome Anformed and awarc of their own sexuality,
then they are in a position to dcal positively and . hcalthily
Giinh the fact thAt thelr childrén -are sexual belngs and
to develop their cnildren‘s wexuality with the help-of the
book, within the framework of the ramliy; iavé;'féapaﬁéi-
bility and morality, according to the witnesses.
LA As I conccive this to be the object of the
understood by !r. Justice Prcedman, would tolerate parents
who wished to do 56, using the 500K with their children.

found Dr. Plaut’'s ovidence thas the book Titted ln with
the best fraditions of whaf the community ls trying to do
with sex education very helpful on.this aspect of the
case.

If the book were intcnded to be and was viewed
by children without guidance and explanatish from thelir
parents, the book would, in my judgment; seriously offend
contemporary ccmmunity stahdards in this country. That
ig na: the intsntigh of the aqtnors, and I doubdt very much
that the pdekaging and pricing of the book would permit it
to. fall 19&6 the hands of children, Save through the *
}Egéncy'or tﬁéi; parents. :

Finally, I discuss whether parents can use

55 . . /
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this book with their children as an inatrument for gexual
Grientation and cducatidn: Drs. Potheringhas and Coopor
expresaed ‘the view that the book provided no guidelinecs
for its use, and Drs. Fotheringham and Arastrong tedtified
thaf tﬁc?e was no nesun beﬁween ih; Eéii and iﬂé 51&;&;;5.
Dr. Cooper was of the vicw that only 2% of the Canaiian

parent populatien ccald usé thé boox effectively.
The lack of a powus is, T think, satisfactorily
sccounted for by Dr. Pos when he 5ays that the photograpna

ennble ihe_chxld viewsr to Acqulfé an awarenesa of what

the other sex looks like; and in my view the text

obvicusly 5 Tor parental use. Aceordingly, a Hexus is
not essential.

er about

I a2 not a3 pessimistlic aa Dr. Co
the percentage of Canadian parents who could uSe this
boox effectively, and I an Sﬂtis{iéd that a cencerned and
wisa parenf would have no froudle in formulating guidelines
for using the book with children. I think that many, many
""" €15 566K erfectively

Rabbi Plaut, and Drs. Pos and Levine iﬁ.théir more
5ptimlstic view of the ability of the parents oF this
édunt:y to use the book. N
In concluding that the community feeling and
ﬁéiiéf wéﬁid folerate the uce of the book,; I have
carefully considered the admonition of Mr. Lewis that
copniunity stardiards In thia ccuntry are ﬁﬁf‘?étéiy fﬁahé .
of the university academic and psychiatri: community, and
I have end2avoured objectively to ascartain the gencral
Averagﬂ of Ecciing and hcllcf of 6nnadians in géﬁéfii; y
urban and rural, from coast to coast.
e Prnd vy "ORdGaRARE "

Aot Tind ary "undGens3s" In the exploita-

—
2]}
B

tion of gex in "Show Me" conuidered in the light of

contempcrary Canadian community standarda.
This has been a lengthy juigment; as it is

common ground that the matters discussed are of conslder—

S5
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v ine eommianity. 1 Have tried €6 deal

with each matiter as it arose from tte evidance, whether

it was specificaliy arpued oy coudnsel or not. I have not
found 1t nece ryoto geal wiin the lefonce of iuﬁlié éééa,
in view of the finding I have made or the fssue of
obscdenity.

& Beforc leaving the ease, I w.sh to commend
coungel for thelr asalstanse to ae tirnughdut and for the
forcefdl prefeéntaticn of €heéir réspe~tiv: fases. I wisgh
also to acknowledge the slncerity of - ach and every

) witness who testified.
‘ . - .
In the restlt, I rind the accised ~cmpany
not guilty.
- ;
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Senator Sekerer. There was a regular written opinion in the To-
ronto case? . z ‘

Mr. McCorMACK. Yes. -

Sen:tor. SoECTER.. So there hive been’ the four actions brought
against “Show Me”?* )

Mr: McCormack: Yes. . o . o
‘Senator SkECTER. Whiit specific parts of “Show Me” did the four
actions. attack? . N T . A
~ Mr. McCorMAack. Whiit they did tend to do, quite regularly,”was
pick out a picture or two. Indeed, the book is——

Senator Spectir. Which pictures or two? - .

~Mr. McCormacx. Oh; they varied. There is a pi-ture, about a .
third of the way through the book; with.a young woman holding

the penis of a young man and just judging from the physique of
these pevple. they iook to be under '6; and since this is physicul
contact between two people, it scemed to them, and it certainly
seems to us at this moment, that it is not simply nudity. It is con-
tact and evident activity of some sort. That was one in which they
certainly cited: . : " - B
_ Thén they cited certiin solo pictures, especially small ones in the”
back of the book where a child is touching himself or herself. ©
~ Sepnator StecTek. When you published the book, did you consider
omitting those pictures which might be somewhat more controver-
sial? . o S
Mr. McCormack. Yes; we did consider it. And we made the judg-
ment that this was contrary to the very premise that Fleischhauer-
Hardt had when she wrote the book which is to say, look, children
do these things..My book is. based on the premise that only a total-
ly open and explicit discussion of sex and attitude toward sex is the
way to a healthy adulthood in sex: .. , S o
~ Her feeling 18, in all honesty, that there should be nothing
hidden about sex from children. Her experience is that children do
not et réady for this book; they get uriready for it. A lot of people
say children are not ready for tgis,bdék. No child of 3 or 4 is fright-
ened or made uptight by looking at “Show Me:’’ Adults are:
Senator SpEcTER. How do you know that no child is? =~
~ Mr. McCorMack. Well;, I have never encountered one. And I
have children. e
Senator SercTrr. How would you know if you had encountered
one? -
<Mr: McCormack: Do you know anything about your own chil-
dren and their reactions when they see books? I hzve children. My
son was 8 and my daughter was 3 when I first brought this buok
into my house, and I showed it to them. They looked at_the book,
turned some pages, closed it, and went and watched Star Trek with
exactly the same intensity of involvement. If I can bring them into
adulthood with that equanimity of respouse to sexual matters, I
think I will Have done.a good thing with my children: o
~ Senator SpeEcTER. When you publishéd the book, there miust have
been agreat many-pictures that you left out. o o
~ Mr. McCorMack. There were pictures that were left out of the
American edition_based. on the German edition. There was a
German edition. The book was-originally. puilished in Germany by
a Lutheran. sponsored children’s book publisher. We translated the

10}
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booR and chic mgwl it sllghtly. but I can tell you ahead of time that
the pictures that were left out were some of them of no attack-
ability*at all and others perhaps of attackability, but they were not
taken out with any. consideration for whether . or not they were

legal or not. From time to time, we take somethlng out that does
not ﬂow 1nto the narratlve that 1s all

McBrlde, in my guess took hundreds ar)d hundreds of photographs
Senator SpecTeEr. When you come to’the question of whether or
not there is any harm done to the subjects whose photos are being

. taken, which is an objective of the statutes; what is your thinking;

Mr: McCormack on the picture that you referred to with the
young boy and_the young girl, as you say, obviously under 16 years
of age; with the young girl fondling the boy?
Mr. MCCORMACK Yes. -
Senutor SpecTeR: Do you think there is any grounds for concern
about dapage to those individuals who are the subjects of the pho-
Mr. MtCoRMACK. I honestly do not, Senator Specter I do not
thxnk 1t is rldlCUlOUS for other people to be wary. But it does seem

not bemg asked to do. anythlng that was outside of their_ normal
conduct anyway. It is the case that seéxual games between children,

younger than the age of 16; taking place; that took place here, and
he did not take people who weré totally extraneous to this sort of
conduct: .

Senator SPECTER. Do you th1nk it is desirable to have legal proh1-
bitions to protect children. from being subjects or models for some
type of sexual explicit conduct?

_ Mr. McCormMmack. I cannot give you a unlversal on that Senator
Do I think it is desirable? No. Because it seems to me you have got
to qualify—— ___

Senator. SpEcTER. So you would not have any laws on the subject?
~ Mr. McCorMack. Oh, no, yoti would, but you wotild have to qual-
ify.
1In other words, you cannot it seems to me, if you snmply say that
every single book that has a picture of sexual conduct between chil-
dren under ”the age of 16 is damaging, illegal and ought to. put
someone in jail; then it seems to me that you arg doing something
wrong.. Exactly. why I am coming liere today. is to try to help you
draw the distinction between those cases which I absolﬁuﬁtely agree
do exist. there are books that I would look at and say that is bad:
And somethii g bad went on in the creation of that book. But there
are also books and films that I would look at and say; now. that is
not bad and any law aimed at knocking out A, that also knocks out
B must have pbeen faultily drafted. Because we do see the distinc-

12
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tion. [t scems to us thei we must be able to articulate the distine-
tion and that is why I am here. o - ) L
Senator SpecTER. Mr. MeCormiick, how would you draw that
stuandard?. o ) o

Mr. McCorMACK. The stindird that I am urging on you is that if
vou.cun. look at a work—at this moment I am talking about the
publications rather than the conduct: I am here talking about 52
and 53 in the first instance. If you look at the publication and be-
lieve, or a jury can believe, this book does have serious educational
1ind scientific value for some; then it secems to me that there should
be no crime involved in selling it, transporting it, or if’ we extend

- back to 51; about which 1 did not come here necessarily to talk per-

haps about the creation of it, [ do know that the law, as it is cur-

. rently stated; wonld allow police-to go in and take Dr. Helga

Fleischhator-Hardt aind Will McBride and put them in jail for 10
yeurs: And 1 huve the strongest instinct I can possibly express; Sen-
ator, that there is something wrong with the law like that. I know
these people: You may not agree with them. [ may not agree with
thent. but | kniow they do riot belong in jail, and the law as current-
Iv phrased would put them there. So there must be something
wrong with that law.
Senator SeECTER: Senator Grassley? ¢ . .

* Senator Grassiey. | think at this. point 1 would eipphasize ofice
dgain for the record thut regardless of the good motive, or without
even questioning the motives of the writer, that we are net-con-
cerned with the miotives of the aathor: 7ind the author of "“Show
Me' would be one author we could use as an example.
~ Whait we :re concerned aboat is the psychological well-being of
the minor. We aré here to protect ihese children. I think Justice
O'Connor .put it cloguently when she said in her concurring views

cusing strictly upon the psychological abuse of children. o B

One other point-in the opinion that [ could refer to, and [ will
ask you for your views on this: I do not think you expressed them
quite to this point. The opinion states that the distribution of pho-
tographs und (ilms depicting sexual activity by juveniles is intrinsi-
cally reluted to sexual abuse of children. -

Do yvou iccept that? Do you agree with that? o

Mr. Ricit. Senator, may [ make an effort to respoiid, please?

Your point is obviously well taken. However, T think there is a
logical and defensible nexus between @ carve out of the type that
Mr. McCormack and. I have. been suggesting for the literary, et

I. think the very same opinions from which you are quoting,
indeed Justice O'Connor’s_opinion, conceded that the New York
statute might in fact be overbroad in banning depictions “that do
not actually threaten the hirms identified by the court.” Justice
Brennzan similarly; in suggesting the need for a carve out for seri-
ous works. said it is absolutely clear in his mind; at least; that

~ ; {> ~
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where o work has serious valdue, by definition, 1t cannot be viewed
as_huarmfal: s
_@'puess what we are suggesting is that the milicu, the context in
which works are created—-if you will; the setting in. which, in all
likelihood, “Show Me was created—is likely to have been so vastly
different than the clandestine use of runaway children about which
the record before the Congress and elsewhere i5 8o cléar, the sus-

ceptible individual to the pornography’ industry, that those two
contexts, Sentor, in our minds at least, are 30 very differeit that
the potential abuse to the child; derivatively: is also_perceived to. be
very diffeient. So we have less problems conceptually with justify-
g the éxistence of works and their dissemination whnere those
works are believed to have serious value because we think related-
ly there is likely to have been far less potential for child abuse in
connection with the creation of those works: S -

SenitorrGRASSLEY. Are you awarc that this book “Show Me” is in
adult pornography shops and is a big seller? .

Mr. Rien. T ani not personally aware,.

Mr. McConmack. | can believe that. I you go into an adult por-
nography shop, yvou will find many works that I do not think any

‘ol us wot ld think of in the first instance as belonging there: But

uncountable, and there are thbse who can find an abuse for the
mdgazine Vogue: And it does.not scem to me that that 1s riecessar-
ily it condemnation of the book. But ! am aware of that.

 Senator GrasstkY: Is it not difficult to. prognosticate that . the

they surprise us. Things that.cun be @bused by coinmon man are

psychological impuct of those picturés could be very strong. When
vou think in terms of looking down the road; you know, several
vears, do we kriow really what that imipact will be, and since we do
not know, should we be overprotective of the individual and of the
child? Does it not almost dictate that ¢surse? S
__Mr. McCorMAck. I think not, Senator, only because if that kind
of justification for overbroadness would cuariy to all of your legisla-
tion, I think manv bad things will happen to our luws. It is my con-
viction that there is a distinction in the experiences of children in
"Show Me™ and the experiences of the children in the 42d Street
Now, I thirk this is 4 Honest coiiviction. I mayv be wrong. But it
is also the case-that people who insist that children in “Show Me”
can be damaged are also-wrong. I tell you thiat the taking of these
photographs were so entirely different than the taking of the 42d
Street filin that it is not unreasvnable for us to believe that there
will not_be _a damaging effect on these children that there just
could. conceivably be for the children in the 42d Street film: There
is a distinction. We want the law to recognize that distinction and
not say that we know that it had to be damaging to the children in
“Show Me" and, therefore, we know that we will have to go to jail.
That is wrong, Senator. o o .

Senator Grasstey. I tuke it that you believe thut book would vio-
late the New York regulations. =~ N N "

I would like to ask you; would illustrations rather than photo-
graphs violate the rule?

Ed
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My M(((mmm K. 1 othier wnds if these had been drawings in
the book; as "In the Joy of Sex™ I think 1t would depend on where
those illustrations caine. If the artist who drew the illustiations
lid children stund in particalar poses; if they were under 16—ac-
cording 1o my r('.ldm;, of the statute. ves. Beciuse it would huw

been putting t()[_\;thv children to pcrfmm conduct that s pro-
scribed; and that conduct is then d(-pllz‘iud Whetheér or not it 1§ de-

picted through dhe fediuim of catilerygs or pen and pencil 1 think is
irrelevant to the wording of the statule

S(-nator (:lmssl PY The (\tont tu wk‘ch l”u\ll ations are. onlv lep,
I

upon th(' In(ll\ld[lh] (-\(-n ((mslder pnsmg th.m ()bvu)usny a nhnto-
graph would be--— ) ) S

Mr. McCormack: | agree if your poing is that you can draw
someone with a different face, vou certainly can do that§Photo-
graphs were (h()s(-n very cxplncntly by Fleischhauer- Hardi: All of
the books prior to “Show Me' about sex educatjon had this implic-
itly in thore. I fuct, the lirgest delling sex bouk before “Show Me”
was a cartoon book that talked very literally about sceds and eggs;
but it had oné illustration in the whole book about what actually
happens between hunsin beings: And this was an illustration of

mommy .lnd dddd\‘ a ( ntoon pl(tum thh the bliankets drawn up

S'lges.,and Cledxlv tht-re s an cxpllut message here. that is that
something unspenkible is gojng on. It niust be awful Exactly what
Fleischhauer-Hardt was going on. that is how you create the abuse
in children. fecl guilty and have some fear because there is some-
thing awful here: She said the only antidote to that is photogmphy
Rightly or wrongly. that was h(-,r, Sincere view. Thit is why she
chose photographs and not drawings: S

Senator GrassLey. For Senator Specter. who had to step out nio-
mentarily, I want-to sny thank you yery much for your participa-
tion. )
_ Let me also sugpest that since other miembers of the subcommit-
tee 'lre not here you mlght get quc-stu)m from ()thel membei‘s of
spond to all of thvm . .

In addition, the record wl” h(- open Im a short perlod of tlme if
you have anything else that you want to insert for inclusion in the
record. .

Mr. McCorMack: Thank vou: Senzator:

Mr. Ricti. Thank you. We would beé happy to xospond to any fur-
ther yuestions. ! . o

Senator Gr..ssLky. I would call the next witness. Mr. Robert

Pl chief, @ppeals bureau; district attorney’s office for

New- York €ounty, Mcnhattan -
Would vou come and also mtroduco your associate?
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CEATEMENT OF ROBERT PITLER. BUREAU CHIEF. APPESLN
BUREAU. DISTRICT ATTORNEY'S OFFICE FOR NEW_ YORK
COUNTY (MANHATTAN  ACCOMPANIED PY DONALD SIEWERT
AP Pk, Sitting to my right is Donald Siewert who was co-

counsel on the Ferber cise: | wae fortunate enough to dargue that

case in the Supreme Court of the United States and then Again in
the court of @ppeals atter it was remanded to that court. ~

Senntor Giassiiy. Wo would ok that:you proceed then in ac-
cordaiice with whiitever instroctions volu were given.

My, Priver. The tirst question | would like to address is whether
the obscenity requirement should be eliminated froni the Federiil
atatute, OF course, as the Supreme Court made clear in Ferber.,
there is 1o constitational bar to doing so. Eliminating the obscenity
requirement would seérve i Solutary. purpose in bringing the Feder-

il lawe into conformity with the 19" States which prior to the Ferbey
decision. had no regquireineiit of obscenity: and also in accord with’
those States which would also eliminate the obscenity requirement.
The Federal statuie would then interlock with those State statutes
1o afford =ignificant protection to children across the couritry.

Throughout the Ferber litigation, lawyers for the groups who tes-
tified previoosly kept saying that there were many valuable books
out there which would be encompussed by the New York statute
vet. today's hearing, like the hearing before the Suprefe Court of
the United Stites, ends up talking about just oneg book. Thus, it
scems there are not so many books otit there, if more than one or
two which would be affected by this legislation. If this is correct,
the price voil pay Seems small in comparison to the protection to be
afforded children by enacting the legislation. :

Semator Specter has proposed an amendment. to eliminate the

term “lewd displiy of the genitals” and replace ‘that with the term

“display of the genitals or pubic area, which has 1o serious artistic
literary or Scientific value”

. P - C e & [

Woe beliove that it makes more sense to follow the New York
statutory language. which the Supreme Court found constitutionial.
Moreover. the proposed teérm “without serious artistic value” is
vajiue conipared to the present term “lewd display of the geritals.”

indeed: the Supreme Court said that “lewd display” was a term_not

~unknown in this area of the law and theréfore had a meaning that

would be helpful. .~ - o .
The Federal stitute also 1s. deficient in that it has nio definition
for the term “simulated.” The statate prohibitsg both actual and
simulated sexail conduct. and if would be a good idea for the Con-
gross to define the term “giniulated:”” In our written statement we
hive suggested a definition that comes directly froni the New York
statute. : - . . :

The idea that we should look at the whole work rejects a funda-
mental misunderstanding of the statutory purpose. The purpose of
the legislation is to.profect. children. A child can be abused ‘sexual-
ly or suffer preseit or futuore emotional damage even if there be
only one sexual scene in which they are made to perform. You can
have an absolutely beautiful movie but if a child is made to engage
inn sexual conduct in that movie. the child is injured by that per-
formance. It does not nuake a difference to the child. as vou said,

s
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Senator (:x‘\\\h\ i quoting Assemblyvindn Lisher and the Su-

preme Couilt of the United States; that the book has literary, scien-
tific, or artistic vitlue if the child has been psvehologically, emction-
ally: or plnsuallx injured i the mul\mg of the material.

) z\ls() in ui(-u-n ”L() lh(- term lowd displ: 1y ()f 1he gcmt lls,' a

et was i ldu before lh(- Supreine ( uult un(i thc I\ww Ym k Court
of Appeals Still, i vou look at the pictures in medical textbooks,
notie could characterize. those pictures as lewd. We heur these
Ahsuxd arguments to make a point and then you look at the reali-
n the Ferber lmg.m()n uny _nuamber of books were cited; and fi-
n: nll “it all boiled -dowh to one book publlshvd in the United Stdtc
thit might come withiurThe statute. Again:’even if that book is_cov-
ered, th at seems a pretty smi all price to pay for protecting children
Two sunjects ratsed in ow written statement concern posalblc de-
f('nws undm the st ltut(-s 1 lL‘d]l/(‘ thxs 1s a Federal stutute dnd you

d(-l( Nses May not come mto play th(-\ nmiy not. l‘hore dre two cute-
gories of the so-called defenses. One is what [ eall the dissemina-
tivn category. and that would pxotm,t particular forms of dissenii-
nation. For example. a librarian in Vermont lends a book to a li-
briry in o New Hampshire town only i couple of miles away. Such
an interlibrary loun of prohibited book would fit under the stitute.
Still: it seems thauat sach o loin should not be treated uas violation of
the statute.

Another exiample might mw)l\e a doctor who has had success in
trreating a ;L:twnt by showiniz him a movie that might come under
the statute. A doctor in another State finds out about the treat-
mieiit dnd dasks for da copy of the filni. The first doctor sends a copy
of the {ilm to his out-of-town colleague.

It i possible thit there shiould be a. statutory exemption for such
medical or scientific exemption. Indeed, the Constitution inight
even require sitch an exemption:

In that regard, at page 16 of our statément, we "u;_.;.{cstcd if you
dre interested in domp, S0, 4 Wiy Lo phuuo an affirmative defense.
The last ¢ S wnl involves bringing the
films that were. 1m()l\c-(l in the. -~ Iitigation to Washington
t()d v I((hm(dll\ I would be Viol: llm“ th(- smtul(* Now I huve no

dre situatiptis \\hue.(hmu should be dlssemmatlon exemptl(m
within lhﬂrpﬁﬂililii; itsetl or the courts should recognizé that such
exetiptions ire constitutionally required: o S

The second exemption category is whiut we call the content ex-

‘emiption: This is the. most lelLull problem

Sendator Sik

eccuted; Mr. Pitler?

Mr. Pmru No ot at,all 1 wuul'd n"ot have had that f‘eur 'gpjﬂ'
crcd on one oecision whc!hcr to. pmbccuto someorne f()r w1retap—
ping. The Pennsylvania wiretapping statute said it was illegal to

disclose or, disseminate any of the wiretapping information. And I
disclosed and dissé

p
minated it to my assistants for aid in assistance
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i decrdine whethior o nob B g thie prisceation And somchody
an the ddtside s thit Towias to he prosceuted for disseminating
the wiretap infornuition. which is saiewhat dnilogous to vour situ
ation about bemg prosecuted for carrving the movies to the Senate
hearie ) o . o ]
N Pirveae |iii not sure the analogy is correet. 1 woiild depeid
whither the Pennsvivitin Staliite o ire giove fanuliar with it
thain | prohibited unlawtal dissemination. 10 would not bhe unlaw-
ful to cireulate naterid within your Gttice ror Jegitimat. Taw en:
Furcennent purposis. i cireulation would not be inlastual did
therefore wonld not literally violate the stiatute: .

~ Literally, regirdless ot the purpose: carrving across State line
photugraphs or films that depict sexual conduct of children would
violate the stitute. There'is no requirement ol unlawtul in the stat-
ute” o ] B - : )

CAwidin 1 do not think there is a real threat of prosecution. Stith

the committee should be aware of the virious sitwitions involving
dizscnieniition  for medicall saentifice. education,  legislative, or
other lawful purposes which literally are covervd by the statute. To
déial with these situations d statutory exemption nmight well be de-
sitiible: o :
CThe ofher citegory of potentidl overbreadth involves content,
that is the filin which has a single scene containing sexwil conduct
by a child. FFor example, it that film is one of the 10 most beautitul
ever made and it has that one scene in it and perhiaps it is made’
in Enrope, should the il be prohibited from being brought into
the Uiited States? This is o most difficalt quiestion.

[n myv written statenent. I sugpested thuat there are so many fac-
tors inivolved thut both the Suprente Conrt_and the court of zipperls
both decided o deal with this problem on .o case-by-case basis to
sve what kind of exemption, if any, should be enacted. The Con-
press would he wise to await those caseshy-case adjndications before
deiling with the problem. ] S .

1 just want to réturn to a couple of nuatters hrought out by those
who previously. testified. In particdlar it wis supggested that nq
child is harmed bocatise soiie pictares are” taken In an_casvgolng
manner. Brooke Shiclds brought a lawsuit _in New York to stop the
distribution of photogriphs. not within the New York statute. to
which her mother consented when her daughter was 10 yeuars_old.
The reason the Liwsiit was brought wis Ms. Shiclds was complete-
Iy embarrassed about the pictires, FEnbicrassineitt even . of easy
guing photographs stiys with you :n awtully long time. A child has
1m0 choice and is in no position to consent to those pictures. I do not
know the riaction of the children in the book “Show ‘Me."” when
the photographs were taken for that book. It is hiird to believe that
thev are thrilld. knowing that book is being circalated. Harm cidfi
take many different forms. It does not_have 1o be sexual abuse In
the traditional sense. The harm can oceur soinetime down the line.

The Congress and the States should be abla to exercize their police
power to protect children from psychological or physical_harm
when the conduct takes place or from embarrassnioent or psyc
logical trauma some time later: y

[The prepared statement of Mr. Pitler tollows:]

T

\



105
PREPARED STATEMENT OF RoBERT M: PITLER

Thank you for the ‘iﬁbiﬁééi& to testify
concerning proposed changes in the Sexual Exploitation of
Children Act of 1977 (18 U.S.C. §2251-53).
children who are made to engage in- Sexual conduct for
Carposes of visually reproducing that conduct. However,
and shipment or mailing only of obscene materials
depicting the Sexually explicit conduct of a child under
sixteen years of age. In requiring proof of obscenity;
the Congrécs was concerned with the constitutionality of
any statute which did not require proof of obscenity. In
addition, many people expressed the view that all hard
core material depicting the sexual conduct of children
was by its very nature obscene. Thus, it was thought that
even by requiring proof of obscenity the statute would
still be an effective deterrent.

Now the Supreme Court in Ferber v. New York has

held that, given the compelling interest in protecting
children, proof of obscenity is not required to validate

o
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legislation which prohibits the dissemination of child
pornography ‘Interestingly, in reaching that conclusion
the Court relied extensively on the 1977 Congressional
hearings as well as the Senate Report accampanying the
Sexual Exploitation Children Act. Accordingly, the
obsceriity requirement should be eliminated .rom the
statte. In sddition, thére is every reason to eliminate
the obscenity requirement because there iS no merit to
any argument that it is umnecessary to remove that
requirement from the 1977 Act because all child
pornography is inheréntly obscene.

The beiief that a ban on the distribution of
obscene materials aiqne would laiscdifééé distributors
from dealing in child pornography ignores the reality
distribution Of obScenity. The deterrent vatue of a -
statutory ban on obscenity is effectively undercut by the
difficulties  in  prosecuting  obscenity  cases
successfully. The same difficulties in the prosecution
of obsecenity are present in a prosecution for
disseminating materials depicting sexual conduct of
children when a stccessful prosecution turns on proof of

the obscenity of those materials.
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To begin with, the deterrent effect o
obscenity laws is diminished because the concept of
obSCenity-is odmpiex, and its appiicatiOh to pérticuiér
cases is a matter of considerable delicacy, resting on
often highly elusive criteria:’ For example, defense
counsel have argued successfully that, even though the
materials at issue in a particular case are disgusting,
they simply do not appeal to the prurient iﬁééféét in sgg
of either heterosexuals or any definable ééxuaiiy deviant
group, or they argue that materials are not patently
offensive by cammunity standards. ’ .

Indeed, in the Ferber case itself defendant was
charged with two crimes, oné of which required proof that
the films sold were obscene. The other crime did not
require proof of obscenity. Defense counsel agreed that
these films were disqusting and offensive and told the

jurors that they could weil find the films repulsive, but

because the prosecution failed to prove the Films
appealed to the prurient interest of the particular group
identified by the prosecutor. And the jury, then
acquitted Ferber on the obscenity charge: Regardiess of
the reason for acquittal, this very case shows that the

obscenity standard is easily manipulatable, and that its

11j
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deterrent effect is thus at best questionable. As seen
from Farber's conviction on the charge of disseminating
material which, regardless of whether or not it is
obscene, depicts the sexual conduct of chlldren, a
;prohlbltlon which does not require proof of obscemty is
not so easily avoided. '

The deterrent effect of the ban on obScenity is
slso undermined by the requirement that the work in
question must be examined as a w'hoie, Defense counsel
may succeed in persuading a court or a :]ury that desplte

one or two or even a substantial number of scenes of a
child engaged 'in sexual conduct, a work h'?:is' serious value
when considered as a whole. The requirémént of examining
the work as a whole would pérTnI‘E’ film-makers tchplolt
children sexually and avoid prosecution by clq(ég that
exploitation with the thinnest of story lines or other
nor-saxual material. | In addition; the "entire work”
could permit publicgaéioné which have been found not
obscene o present a “"child of the month" in various
Sexual poses or acts.

More importantly, even with so-called serious
fiaterials; the obscenity requirement of téki'n"g the work
as a whole does rot protect the child who is abused
sexually in the production of that work. This is the
reason why the New York Legislature chose to prohibit the

:j_il I\’;

N
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)
dissemination of both non-obscene and cbscene materials
depicting children engaged in sexual conduct: As pointed
out by a spopsor of the New York statute, "It is

irrelevant to the child whethér or not the material is

obscene or has a literary, artistic, political or soc1al
value."”

- The Supreme Court quoted this last Statement in

/ concluding . that the obsenity standard is not a
satisfactory .solution to the problem of child
pornography: | U.S. at , 102 S. Ct. at 3357.

~ The Supreme Court 5 reasoning is unexceptionabile:
The Miller standard like all
general definitions‘of what may be
banned as obscene, does.not reflect
the State's particular and more
campelling interest in prosecuting
those. who pramote the = Sexual -

exploltatlon of children. Thus, the

questjon under the Miller test of
e whether a work, taken as a whole,
appeals to_the prurlent 1nper°st of
the average person. bears. mo
connection to the issue ofwhether a
child has- been physxcally or
psychologically  harmed  in  the
production of the work. Slmilé'rly,
sexually explicit deplctlon need not

be "patently offensive” in order to
have = required the  sexual
exploitation of ahchlld for its
productlon., in addltlon, a work

serLous . 11t7e7ra7ry, _ artxstlc,
political, or scientific value may
nevertheless embodv the hardest .core

. of Chlld 'p'o'rh’ogxaphy. —__U.s. at
——,; 102 s.Ct: at 356- 57.

T T T B 1 1 3
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Given the -statutory purpose ,of protecting
children fram exploitation in the production of materials
which are produced by making the children engage in
sexual conduct, it is incongrudis to prohibit the
dissemination of cbscene materials alone. Such a limited

.

prohibition would ~periit transporters - of child
pornography to defend against a charge of distribating a
child's sexual performance, gﬁ.‘, a film or photograph,
by showing tha’t:t'he' performance at issue ii}rbt-bb'sc'e'hé;
' however harmful and sexually exploitative it might be.
- 'I‘hué,{ thé obScenity requirement 4oe§ not present  an
effective alternative to the prohibition of disSéminatioh
of both obscene and non-obscene materials:
* Inportantly, in light of the Sipreme Court's
‘decision in Ferber, more and more states can be expected
to enact legislation similar o the New York statute.
Bolstered by a congressional enactment, all of the state
statutes would interlock,  thereby make  each
jurisdiction's law all the more effective: In this
regard, I note’ that Senator 'épec'tt.:r*;s amendment would
eliminate the term "lewd exhibition Of the genitals"
which 'is found in the New York statutes as well ais"thb’sé

in many other states, and replace it with "exhibition
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without literary, artistic, scientific or educational
value" of the genitals or pubic area. .
The Siupreme Court expressly held that the term
"lewd exhibition of the genitals" was not overbroad and
impliedly held f:hét it was not vague by noting that the

term was not unknown in this area of the law. U.S.

; 102 §.Ct. at 3359. THAt term means more than mere
nudity and describes a patently offensive, tascivious;
lustful or obscene display. Given this definition and
the Supreme Court's upholding use of the term "lewd
exhibition of the genitals,” it might be judicious to
retain that language in the federal statute. Moreover, .
the phrase "exhibition without literary, artistic,
scientific or educationat value” seems no more precise;
and perhaps even vague in contrast to the present term
"lewd exhibition." |

Of course, the idea behind the amendment is
salutory, that is, to provide protection to valuable
speech which might be encompassed by the ban on lewd
genital display. This concern was also expressed during
the Ferber litigation by a group of book publisher: who
participated as amici curiae and cited several books that
contained pictures which they believed ocould be
characterized as "lewd exhibition of thé"{génit.%is." That
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concern, however, was without foundatior because the

amici ignored the fact that the:term lewd means more than

- mere nuéity.

And none of thes€_works cited by amici had

pictures which could be'described as lewd.* It was
.utd they were even offered as examples. Sig-
ﬁifiéalﬁﬁi:y, not one of the books proffered depicts any

sexual conduct of a child under the age of sixteen.

o *See, Nude Photographs, 1850-1980, pp. 47, 78,
125 and 134 (C (C. Sulljvan ed. 1980) (four photographs are
of a s1ngle chlld srmply standmg nude), E WA, Ruby The

grgsgs,rwpp. 309 317 (1974) (a series of innocent
photographs of a ' two vear old girl); The Family of
Children, pp. 84-85 (J. Mason ed. 1977) (Six photographs
of naked children at play, but in a totally inrocent ahd
sometimes * charming way __); M. Mark, Falkland Road:

Prostitutes of Bambay {1981) (two photographs of thirteen
and fifteen year old prostitutes with only their breasts
exposed* one photograph of two sons of prostitutes lying:
fude on a Bed); D. Hamilton, Sisters {1973) (photographic’
story of two young sisters of an urikriown age. Sam: of the

. photographs show the gIri:s breasts and one girl touching

the other's breast, but no gen1tal1a are shown)

» . -
L]
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Amici publishers also pointed to several "Sex
edlication® _bébks,; the dissemination of which they

contend would be criminai under the New York stai:ui:e*

‘CDnclusion on a misurrderstanding of. the term "lewd
exhibition of the genitals,” which, as noted, does not
inclode mere nudity. Moreover, it is clear that the vast
majority of nude models in these works are over Sixteen |
or été o'f an Uriciétémﬁnébié agé;** of course there can be
no prosecution if age cannot be determined.

- -~

child's Introductlon to Sexuahty (1979) (two series of

pictures of children getting dressed; one of a young

girl, the other of a young boy. Two other p1ctures, one

of a nude Vboy, the other of a nude girl; the age of each
may be over sixteen); S. Waxman; What is a Girl? What is a
Boy? (1976) (two photographs, one of a nude baby boy and

the other of a nude baby girl; one photograph of a nude
young boy; and another photograph of a nude two or three
year old girl)j; M, Goldstein, E. Haeberle and W. McBride,

The Sex Book: A Modern Pictor ial Encyclopedia . (1971)
(pictures of nude .children; same showing genitalia); W.
McBride and Fleischhauer-Hardt, Show Me! (1975) (pictures
of nude children, some touchmg their own genitals and
one of a young girl simply touching the penis of a young
boy); and G. Nass; R. Libby and M. Fisher, Sexval Chmces
(1981) (at page 241, photograph of a one or, iwo year old
glri: ptayfuli:y ard mnocently holding on to the ‘penis of

boy of the same age; nude photographs of a single child

ai: pages 39, 50 and 281 which do not show: gentialia).

**See, e.g., Growing Up Feeling Good, supra,
note 9 at pp. 30 and 34; The Sex Book: A Modern_ P1ctor1al
Ercyclopedia; supra, note 9, at pp. 26; 31; 37; 83, 85;
86; 130-31; Show Me!, supra, note 9, at jo o8 88-89, 100-
01, '104-05, 106-07, 112-13, 158-60, 166—69.

' 4
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Amici publishers also expressed a concern over

the statute's effect on the availability of sex educatiori

materials. Given the narrow definition of lewd exhibition |

of the genitals, and the ability to use models over the

age.of sixtéen, it is not credible to argue that somehow

the ban on dissemination of materials éég{ictin’g children

engaged in sexual conduct or in a lewd genital exhibition

will preciude parents fram educating their children about
sexual matters. :

Additionally, Ferber, pointed to two popular

display of the genitals or the pubic area: ' The only

scenes depicting child nudity are one in which a baby iS

scene in which she is getting out of a bathtub. In the
bathtub and posing scenes; her breasts and buttocks are
exposed but there is no exposure of genitalia and though
the pubic area may have been briefly exposad there is no
way that that exposire could be characterized as lewd:

© In The Exorcist, there is no lewd display of

the genitals of a child. Thé only Séx act évén remotely

1is
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suggested occurs for a brief second when it is made to
appear that t}:e' young girl, (Linda Blair), who is fully
covered in a sheef or nightgown, thrusts a crucifix
between here legs under the gown. It is impossible to say
-that any actual sexual .c'o.’rtiuct is taking place in this
scene; even if it could be said that sexual conduct was
being "simulated," that simulation does not fit within
the federal stéfuﬁé because it i§ not accampanied by any
nodity:

In this regard it is important to re—emphasize
that neither the present federal statute fior the proposed
amendments would encampass acts of simple nuditys
although there is a prohibition of lewd exhibition of the
genitals. Under the federal statute, nudity would be
;sexuai conduct; that is, the explicit depiction of the
enumerated acts. Notably, the present federal statute
as well as the proposed amendments do not define the term
nsimulated." Perhaps a statutory dzfinition would be
helpful.  New York Law Section 263.00(6) defines
"simulated" as meaning "the explicit depiction of any of
the [defined sexual conduct] which creates the appearance
of such conduct and which exhibits any uncovered portion

of the breasts, genita}s or buttocks." By not
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prohibiting simple nidity, the federal statute, 1like
other state COu%iEériSaEES would aliow producers ampie roam
to express an idea, convey 3 message or tell a story aboﬂt
the Sexual conduct of children.

Further, the statute has no application when
actors or actresses or models over sixteen years of age
are uséd to portray children Of lesser years, and persons
over sixteen are generally available. As an
illustration, although the producers :n the 1980 ﬁroadway
production of Lolita auditioned seventy-five girls under
fourteen for the title role, they finally chose a twenty-
four year old actress to play the part. In the production /
of motion pictures as well, the availability of doubles,
the absence of a prohibition on mere nudity and the use of
sophisticated cutting techniques eave ample effectivesa
means of portraying sexual conduct without having a child
under sixteen engage in a sexual act: #& double was used

to film Brooke Shields' nude scenes in The Blue'Lagoon,

and Endléss Love.

In short; as recognized by the Supreme Court
(__ ‘UiS:at ;102 SiCt: at 3357); thd producer
has sufficient lawful means to tell hi§ audiénce about

the sexual conduct of a child without subject’'ng a child

4
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to sexual abuse, and it is unlikely that the public will
be deprived of anything of value because of a prohibition
on the dissemination cf material produced by sexually
abUSJ.ng children. The desire of thoéé who insist that
they want the "real thing" must be subordinated to the
campelling interést in protecting children. '

Bven if the production or dissemination of a
few works of arguable value are éi.ééédfécjéd by an amended
foderal statute, that would be a small price to pay for
protecting children from substantial evil. Still, the
faildre of respondent and amici publishers in the Ferber
litigation to identify books and films which they
_believed deserved protection but which would in fact be
encompassed by the statute, is a téll-tale sign that
their First Amendmént concerns are divorced from reality.

Significantly, among the amici in Ferber were publishers

Who, presumably. have access to virtually all books ever
were able to point to so few which they opined could be
encompassed by Hfew York Statute, even Ehough they
maintained that the statute was so substantially
overbroad. Of these works, it is certain that all éxcept
oné were not included within the statute. That so few

books or movies have been found is not surprising,

o
o

1
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because ideas about the sexual condict of children can be
and almost always are expressed without making a child.
engage in such conduct: 1Inthe uniikely event that a few
such books or movies exist, or will exist in the future,
Which are within the statute but entitled to protectian,
case by case adjudication would provide adequate
protection.

\ Both the Supreme Court_and the New York Court
‘of Appeals, when upon remand it upheld the statute under
the State Constitution, recognized that situstions could

arise in which the statute could be applied un-

constitutionally. Each court believed that any such-
unconstitutional application cculd be dealt with on a ‘]
case by case basis. ‘ThiS raiSes the guestion of whether
the federal statute should be amended to include any
defenses to criminal prosecution or whether it should be
left to be courts to develop those defenses on case by
case method:

' There are two distinct categories of situations
in which the Statute could be held unconstitutional as .

applied. ovérbreadth

includes certain kinds of dissemination-without regard to
the content of the material disseminated. For exampie,

consider a 1librarian who circulates a book which has s

1z
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photographs of children engaged in sexual conduct. Under
New York law (Penal Law §263.20) that librarian who acts
in the normal course of employment has an affirmative
defense to a criminal proSecution for disseminating
proscribed materials. Perhaps, such a defense need not
be provided by the federal statute which bans only
interstate transportation and shipment or mailing and it
is difficult to envision a librarian mailing or carrying
prohibited material between states. On the other hand,
inter-iibrary loans might oocur more frequently than one
would imagine, especially in those areas where one state
bor " 'rs, another state.

Take another exafple, a psychiatrist who has

had success treating child molesters by showing
particular photographs or movies, depicting children
engaged in sexual conduct. Under New York law there is no
defense for the doctor, nor would there be any defense if
the doctor lent his film to another doctor to enable the
Other doctor to treat a patient. Despité thé absence Of
any statutory defense, it surely would be beld that -
dissemination for a legitimate medical or sciefitific
parpose is constitutionally exempt fram prosecution.
Finally, assune that I have brought with me same child
pornography as examples of what is presently being

produced and disseminated. In bringing the films from

-y
D
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New York to Washington, I have transported them
interstate and there is no statutory exemption, even for
dissemination to the Congress., Nonetheless, prosecution
in either the doctor or legislative context ié éXtréiiéiy
uniikely: If such prosecutions do arise, a court could
adjudicate a claimed constitutional defense case by case.
ThuS, it may be unnecessary to provide a statutory
defense. Still, if a defense is desired, it could be
drafted samething like:

In any prosecution under Section

12252, it is an affirmative defense

that a person who.knowingly trans- -

ports, ships, or mails materials de-

picting sexually explicit conduct of

children did so for a. legitimate

scientific, educational, or govern-

mental purpose; OF with same other

§imiléj? jugtifi;:a’:\,{" on.

Tre secornd category of potential overbreadth is
the situation samewhat similar to that posited by Justice
Stevens in his concurring opinion in thé Ferber case.
Assume a film produced in Europe contains a éiﬁéié brief
scenie of a child engaged in sexually explicit conduct.
The f£ilm, however, is a éléSSiC; perhaps ‘'one of the ten
best ever made. Should distribution of that fiilm be
prohibited in this country? Does it make a difference if

the film was-made before 1977 or before 19827 Does it

23
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natter whether Ehe film will fead the child pornography
indugtry in this country? |

AS the questions suggest; the issue is not an
casy one and thére are many ‘éiéctéié which should be
explored before recognizing a First Amendment defense for
distributing a particular Eilm: These factors might
include, but aré not limited to: how much of the whole
work is devoted to showing explicit Sexual conduct by
children, whether the portrayal is essential or necessary
to the work as a whole, whether the particular work feeds
the child pornography industry, when the work was
national origin of the child.

The exact nature of a defense based on content,

which are difficult to consider in the abstract. This
difficulty led the Supreme Court and the New York Court
of Appeals to wait until the litigation of concrete cases
to deal with the potential; albeit limited, overbreadth
of a child pornography Statute: ;;zfxiié the legislative
branch of government iS certainly better equipped to
legislate a defense, such a defense involves a camplex
.interplay of relevant factors, so perhaps Congress too
should rely on the case by caseé approach, thereby
avoiding too broad or too narrow an enactment.

n
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S

Senator Srecrek. Senator Grassley?
belmtor (xumsuv Mr (l.(urm i, | have one or two questlons

Ml PITLER. No you (_ould exprcssl\ vxempt medical textbooks or

journals.
Seni mn (.uAssl EY. Yes

(rlmmdl prose(_utlon Notably, no publlsher of any respectahlg
mcdxcal J()urndl has taken it off the market as was done with
“Show Me¢." And there is just no chance of prosecution.

So. the answer; as a practical matter; is that once_you start with
medical journals, then you have to deal with special interests who
cormme i Jnd ask for exemptions: That poses a problem:

-~ Senator Grasstey. Thank you. That 1s all I have.

Senator Specter: Thank you very much Senator Grassley:

‘Mr. Pitler, do you thmk “Show Me" is prosecutabln ‘inder the ex-
isting st: 1tutes’ .

Mr. Prrier. 1 thmk a prosecutor could decnde there 1S probable
cause to believe that the book would violate the statute:

__Senator SprceTEr. Now, you have a lofty position, you are chlef of
the appeals division: 1 know that is o lofty position because I once
had it mysett,

But suppuse you were sisked to muke the judgment is there a

primia facie case here? You said that there would be sufficient evi-
dence for a pr: ma facie case. Now, will you go. beyond that step if
the judgment were yours and exercise your judgment to initiate a
prosecution? . .
© Mr. PitLeit. Well, the answer to the qUéStiOn isdyéé,ﬁlf would go
beyond the step: But let me just answer it a little bit more in
depth.

Senuitor SpecTeR: Shall we give Mr: Mc€Cormack a chance to flee?

- Mr. Prrier. That is not necessary, our office has no jurlsdxctlon
here:

That boo!\ was hrst brought to our ofhce S attentlon 4 0or 5 years
ago, by hualing us into. Federal court because the publisher wanted
to ¢njoin any prosecution under the New York State statute that

hod just been passed: And we looked around and said what book?
We did not ¢ven know about the book. In an affidavit filed in court

we said that we had no intention of prosecuting the book at_that
time. The district attorney made that judgment back in 1977 or
197% when the statute first came on the books:

P %5
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Senator SPkctii. 1L is a rdather unusual procedure, is it not; to
initiate an injuiiction proceeding to stop the prosecutor from doing

something he has not announced an intention to do? o
Mr. Pitikr. Yes. The second circuit_so heéld in reversing, saying

. that there was no justifiable cuntroversy:

Senutor SpreTER, The district court issued the injunction?
Mr. PitLir. Yes, it did. .

Senuator SPECTER. Mr. Gainsburg, were you a party to that pro-
ceeding? -

Mr. GaiNsBURG. Yes. : : o o

Senator SprcTer. Whs did vou initiate thoi action. if 1 may ask?
 Mr. GAINsBURG, Well. if vou remember: Serator the book had
beeri prosecuted ualready under the obscenity starute.

Senator SpecTER. But not in New York City. . o
Mr. GAiNsBURG: Not in New York City, but New York. is-a large

State and we wére not—there are four corners of New Yourk State.
__Senator SpecTer. Well;, you did not bririg in all the prosecutors:
Would that action have been binding on all the prosecutors of the
Stute? . S

Mr. GAiNsBURG. We brought in the Governor of the State.

Senator SpecTER. He is not the prosecutor, is he? .. B
 Mr. GAiNsHURG. Well, we felt that .hat would be binding on all
of the prosecutors. But in the situation where we had—— )
 Senator Sprcrer. Is that not a rather risky proposition going to
the D.A. andysaying I want to enjoin you froiu prosecuting the
boqk;——rcalling\\ge hook to his attention in the process? .
"Mr. GAINSBURG. Senator, the book was well known. The book was
before the legislyture in New York. . _ _ =

Senator sPECTER. Did you know about it, Mr. pitler?
_ Mr: PrirER: We Never saw the book, never heard of the book: The
first time we ever knew about it was when we were served with
papers: The first thihg we did was to get a copy of the book: -
 Senator SPECTER. At times, it is amazing how little people really
do know. L o
" Mr. GAinsBURG. The book was before the New York State Legis-
lature when they enacted the Child Pornography Statute.

Senator SprcTer. Were they aiming atit?

Mr. GAINSBURG. Yes; there were-articles in the paper. . ___

Senator SpEcTEr: Did any New York State prosecutor ultimately

Mr. GAINSBURG. No; because we had an injunction. - -

~ Senator SPECTER. But it was overturned I am told by the second
circuit?. o S o
~ Mr. GAinssura. Well; a long time later; it took 2, 3 years before
the injunction wus dropped. The court, the second circuit, agonized
for a long time nnd then finally, after Ferber. the statute was de-
clared unconstitutional. But we had real fear. Senator, because we
had been prosecuting: } o o

Senator SprcTER. How long has it been since New York prosecu-

tors have been able to prosecute for “Show Me” if they chose to do
s0? L S T
“Mr: GaINsBURG. They can not now. It has been withdrawn since
the Ferber decision. - - . s .
Senator SPECTER. It has been withdrawn?

5
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. Mr. Prreer: [have still seen it 1A some book stores in New York
City. and there has been no prosecution.

_.Mr. GaiNsBuRra. It is not just New York also: There ure 19 other
States and perhaps more by this time.

Senator Sprcetrer. Mr. Pitler, if an_ affirmative defense for. htcr—
ary. artistic, scientific or educational value had been available in
the Ferber decision; do vou think that the Ferber result would have
been differenit?”

Mr. Prrier. No. =

Senator SPECTER. Mx Pltler thdnl\ you very muc‘h I very 7r;n,uich
appreciate vour coming and very much appreciate )oux testimony:

Ladies and gentlemen, [ would like to call to th e witness stand
both Dctt-urve Joseph Haggerty and Dr. John Dilkipgham at this
time. N
_ Detective  Haggerty is [rom the Morals Division, Obscemty
Branch, D.C. Metropolltan Police Force. And Dr. Dlllmgham is also
a Washm;{tom i, codirector; special projects for the Washington
Schoul of Psythlatrv

Welcome, gentlemen.

Detective Haggerty. we w1II begin with you and we look forward

to your testimony.

STATEMENTS OF DETECTIVE JOSEPH HAGGERTY. MORALS DIV
SION; OBSCENITY BRANCH; DISTRICT OF COLUMBIA METRO-
POLITAN POLICE DEPARTMENT: AND DR. JOHN DILLINGHAM,

CODIRECTOR. SPECIAL PROJECTS, WASHINGTON SCHOOL OF
PSYCHIATRY; WASIHHNGTON; DC

Detectlve Hac GERTY. Senator I would Inke to premnse it all by
saymg that what is'reflected in my statement is all my swn opin-
ion and not necessurily reflective of the police department. And
most of what is reflected in my statement is based on my experi-
ences on the street.
but in the field of vice, I have worked the streets sifice 1973 w1th1n
the District of Columbia. And most of what [ put in here are en-
counters that I have had with suveniles that we had occasmn -to
recommend:ations that | made were based on problems that we
have had in terms of prosecuting these cases._ _

Now; durmg the time that I spent in prostltutlon i worked pri-
marily with pimps, and the biggest problem that we_had in that
respect. is that when you are dealing with a juvemle that is 13 or
14 or 15 years old, this child is subjected to testifying before a
grand jury,; testifying at the trial and; in most cases that I have
had, it turns out that the juvenile ends up on trial. It is the defense
dnd aII the nnplncatmm that they make because m actuallty, these
not—they are generally 'mhamed of it; they have lost respect for
themselves, idnd they have beeri hidrderied by the street and they:
generally reflect that on the stand. .

Orie of the things that. I was recommending was that if there
was—we could—in regards to Sexual Exploitation Act, we could

)"N
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use as sulficient ovidenee the. mere identity of the child and the
age of the child and by other testimony from other sources to show
that the child was actually, for lack of a better word, einployed by
this pimp. to work the. street suo we could avoid putting the child
through this process of the courts and being subjected to thie cross
exiinhinidtion of the defense: S A o

On¢ oF the cther things that | hiad-—now like [ hud put before.
niost o my experience was. based in prostitution. | have worked ob-
St cince November 19820, diid in regards to the. pornography;
o1 o1 the things that [ have noticed: and specifically in terms of
the obild pornography. is that under the . Federal statute they
define a child as undr - the age of 16. Most of your major pornogri-
phers in this country are quite aware of that law and, as a result;
they emplo  teyeaemolds as well asolder.. :
© Seniiitor Sercrkr. Do you think the age should be ratsed?

Detective HacGERTY., Yes, sir.

Sen:tor Specter: Whit do vou think it should be, 187

Detective HacGERTy, Under the age of 18, '
__Senutor. Serceter: Why do vou think 1R is an appropriate cutoft?
Why not 217 S . -
_ Detective Hacaerry. Well: here again I8 has been our standard
for this country for i long time for establishing adulthood.

N

Senator Sercrer. There is a nrgor effort being made :dt_the
present tinie to riise the drinking age. In fact; we are having a
kickolT of an effort Jater this. morning to raise the age for drinking
to 21, finding thiit there'is d tremendous amouni of fatalities in the
I8- to 21-year-old category. It may be time_to rethink the dge on
other lines, und [ wonder_what vour experience is.on that. .
~ Detective HlacGerty. Well, in that regard, Senator, [ felt as
though riaising the drinking age to 21 is not going to prevent these
kids from drinking. The biggest problem seems to be—--

Senator SeecTer: It would make it a little harder. o )
 Detective HAGGERTY. A little harder but not that. much_harder:
My experience would be let us raise the age of driving. Make it
they would have to get a driver's license at the age of I8 rather
than 16. Then you should be able to curtail and control that a lot
better than in ternis oi raising the drinking age: : :
~ Senator Sererki. Well, I think it is hard to restrice people under
I8 fromi driviig under the presumption that there is something
that they are going to do wrong; whereas if they drink. that is
something which leads. to inability to control an automobile. But it
is an_interesting thought. :

Detective HaGaerTy. I am in no way an expert in any way,
shape or form with regpect to that. S .

Senator Srecrrer. Well. I just raised the issue woen you say 18,
why not 217 Whv do you think I¥ as opposed to 167 Just mention
what your considerations are on that selcction of dge. .

Detective Hacorrty:. Well: T think another question that comes
up to me is in terms of our military. An 18-yeiir-old is eligible to
becorie i soldier and fight for his country but he cannot drink.
That, for some reason, does not make sense to me. - :

. Senator SpecTeR: The year vou were born, Detective Haggertdy
the national high school debating topic was lowering the legal

voting age to 18. The slogan was, “Old enough tq fight. old ¢nough

17 a8 O =de- 0 2 ,'\',(‘
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to vote.” In fact, it wis 2 years before you were born—1944. 1 was a
sophomore in high school when we debated that subject, and the
slogan was. “Old enough to fight, old enough to vote.” .
Does that also mean old enough to drink, old enough to have
your picture taken while nude for a magazine?

Detective Hacaerty: If that 1s what we are going to set as a
standard. s S
-Senator SpecTER: How serious a”problem do you think this is?
How much antisocial conduct does that create?

Detective HaGguErTY. In what respects; sir? o o
Senator SpecTER. The posing of these 16-year-olds and 17-year-
olds and younger for the magazines which are circulated? Sexually
explicit magazines. L o e

Detective HAGGERTY. Well, a lot of your pornography today 1s

geared to using either young looking minors; young looking models,

“or 16-year-olds, so Where it portrays as though you are looking at a

child. It is even billed; you can go into. an bookstore in the city
today, right now, and you will see a number of magazines that it is
all first line of it is young, such and such, teenage such and such.
Al chis stuff is geared toward the younger models, which is exactly
what the pornography industry is doing. -

[The prepured statement of Detective Haggerty follows:]
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PREPARED STATEMENT OF JOSEPH B. HAGGERTY
ﬁiSsihg childrén, ranaways, Eﬁiéwaways; Efaﬁéoﬁea or ﬁegieéféé éhiiaiéﬁ
are uii Vicﬁimé of Ehe street. Most df Eh:se chiiaten afc quickiy hardened

by their expericnces with the valtures of the screet. Usually penniless and
:;dSE of the time homeless, these children will hang on to anyone who will

seemingly befriend them; pimps, pederasts, pornographers and many times other
victimg like themselves, Qﬁé lead them to tﬁé ways of survival through hustling,

prosticution or pornography. ThIs Is a tight

the rules of a whole new way of Iife. A Iife
55 ﬁumdn Beiné;. Théit Boaies become che oniy means to survive on the street.

Self respect becomes a luxury they can't afford. Drug abuse is their way of

e

aping their new reallty. The only jobs made available to them are in massage
parlors, escort scrvices, Sex films or photographs. They are hired as nude
daicers or models. Their status [s measured by how much money they can obtaln,
éVen though most of the money goes to thelir mentor. New laws govern thelr

Xistence, riglhic is dolng Something and getting away with It and wrong Is

getting caught.
From my c*%é;ieﬁge on the ;éreeg; wé;kiné the pimp; ol b;ésﬁiﬁuﬁion; 1

discovired a number of myths concerning prostitutes. There is not a great

deal of ve al di

once, Heroin addiction is not that common among prostitutes because heroin

Is il expénsive overhead for the plmp:. Most of the time, 1f you FInd & junkle
prustifﬁﬁc; you uii: éIiia her hiﬁﬁ i§ a jﬁnklt too. i hJVé éi’iéaﬁﬁféina héVE?Ei
incidcnces where ché‘pimp béaf his pianiEGEé éor Gsiﬁg drﬁg;. Biugx aﬁd
venereal ai;éééé a;e ﬁot good for business. ﬁo;t sfreeﬁ prosficuteé uge
prophylact.cs for all sexual encounters. Most prostitutes started in the
business under age. Many have children of their own. Most of these children

are farmed out to relatives or taken away by legal means.

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

128

¥  Tre oulV way to arrest a wimwn for pandering of procuring 1s Ehroagh his

prostitutes. Thuse prostitutes must testify 4t BoEl the Grand "Jury and at the

s
aguld suggest an nmﬂudmcnf to Sexual E;Bigitdfiéﬁ of Children Law

ahioald valy require the identity and age of a juvenile prostitute, and
fest imony from other sources that he or she was in fact working for a pifip.
This should be considered sufficicat evidence to prove Ethaé the pimp was
senually expioleing phe child.
pertaining to chlldrin, that these laws ‘should include both male and
female victims, 3 well as both male and female defendants.

Pertaining to child po}uég;&ﬁﬁy, under the current laws, a child is
described as anyone under tne age of 16 years. BucauSe most pornographefs

avold prosecution. As a resule we have lowered our moral standards so as to
decept filmw, magazines and photograihs de letiiig 16 year olds engaged in

F 5Idg,; or mun or women of older ages. 1

j1d suggest that thé law be amended to def ine a child as anyone under the
age of 1¥ years, and to let the people of this country decide whether the child
has been éprUitcd; ihruugﬂ the normal jury system. Again, under the carrent

ify before a Grand Jury and agiin

Iaws; this child is still required to tes
af ﬁridi. Too m;;§ Eigéé, it's ihé.éﬁild who ends up on tilﬁi; throagh
cross vxawinatlon. With pronmography, the film, phéiégripﬁ or magazine
speaks for itself. The mere ldentity, age Eﬁa éorroborative fcéiiﬁéﬂy from

other sSonurros should be suffléient evidence thot the crime took place.

ot
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CB}EUBEiQ‘ ﬁornugraphlc fiims; mnguzincs, pﬁOEogiapﬁs Eﬁd v[aéé tapen
released in this cauni;y are undcr no restrictions exceptl Ehé iéihEiiny vily
BhgéihiEQ idwk, Jﬁhéﬁai;é on the jﬁ;iééiéi%é; o; Ehu ﬁ;o;ccuiors. Ecnqux;hip
of this materfal is necarly lmpussible, but T would propose that every

and ages of actors, ac¢tresses, models and extras, and to Iinclude the
name and address of the production or publishing coémpany, where the material

mide and where 10 will be distributed. Thils would par Some teserfetion on

was

this &dié}idl‘ ;iihduE 5;iﬁn11y censoring the content.

Prescutly If g question arises of a particulat actor or actress, ln

to them befag under age, it is virtually impossible for a<local

jurisdiction to ascercaln the actor's, actress’ or model's age. The purpose

of the Taw wodld be to pFfevent producers of purnography from putting children
iu their fhims or publications.  The Liw would make 1t {1fegal to relvase porno-
- . . S —
graphic material tn this country without tlils déciRcnCation and &Hodld pendlize
P o - . . T .

VEM‘ owners and operators of these production companies) publishing companies

and évéiyuﬂé disﬁéiﬂdilhé Ehé ;JEv;iJl uémmuElcﬂily- Also included fu this

law should be a cleuse to penalize these same ;)éoplc for fdlal%)’ln}.‘, .my of the

documentat ton.

It regirds to material coming from focipgn couniries, this miterial

v

should not be acéépbed Gnléss accumpatied by the proposed documertution.

Any fitm or publication ruled obscenc under Ehe Fedordl [aw or Bade By
explullln,, ‘l]lld;L;\| ‘;in;uld :IUEOKHJALiL:JIIS' he removed from the market in this

wountry. !

o
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Senator Sekcter. Dr. Dillingham; let us tarn to. you at this point,
_ You have been _a_faculty member of t?@ﬁWagbingtqanchool of
Psychiatry since 1967 and you recently/fompleted a Z2-year study
fanded by the Department of Health and” Human Services in which
you interviewed 1,000 child pornography subjects i Washington;
Bultimore; New York, and Boston. -

Whit did your findings show, Doctor?

STATEMENT OF DR. JOIIN DILLINGHAM

. Dr. DitiinGHAM. Well, our findings showed, among other things,
thiit the profile that was emerging from the study was of children
‘who have some Shaved charactaristics with the large runaway: pop-
ulation of the United States, But some dissimilar characteristics.
These are children—the children we interviewed, along with some
pimps; some fumilies; and some. customers, the children we inter-
viewed were street children, not children in—settled in suburban
loeilities: not children who are identified as victims of child por-
nography in Seitings. o } )

Senator Sekcrer. How did you find 1,000 child pornography sub
jects? How do you find children who pose for pornographic htera-
ture? :

Dr. DitLinGiiaM. Well, there is no.traditional methodology in re-
setirch for doing this: It 1s called field initiated research. We had a

~

numbe- of sources. We have had a number of previous projects
which resulted in some access to the crimina! underworld in the
cities that we mentioned. We had some police moral squad cooper-
siting consultants in New York City and some police informers. So

Senator SprcTerR: What was the youngest that you found?

Dr. DILLINGHAM. SiX: s-old. L o
~ Senator, SPECTER: Six-years-old. What kind of pictures were taken
of the 6-year-old?> - o ‘L

Dr. DiLinGHAM: The pictures that were taken of the 6-year-old
were genital exposure pictures and masturbation pictures and oral
sex. . S --

Senator SpicTEr. And what is your opinion—oral sex as well
with 6-year-olds?

Dr. DiLLINGHAM. Yes. o L o o
_ Senator SpeCTER. What is your opinion of tlie effect on children
from being subjected to that kind of activity? , o

Dr. DitiangHAM. I think it is very damaging, extremely damag-
mg. - - L
Senator SpkcTER. Whal are the conseduences specifically; as best
you can specify them? :

Dr. DiLLincHam. Well, the consequences are, of course, that the

children grow up with a number of deficits. They grow up with a
distorted picture of sexuality and of -their own role as sexual
beings. They grow ap with a ture of themselves as people who
are exploiled and people whom other péopie are entitled to exploit.
They also grow up with unrealistic pictures_of their ability to con-
trol the adult world because the fact of the adult world seeks them

out with these intentions and means suggests tHat they can manip-
ulate the world and, of course; they cannot: They grow up disassoci-

Ui
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dtt'd alwvmt( d thov Zrow up wnth secrot l(.nrs ub(mt tht is ;_,omg
to happen to them: and ultimutely——

Seénator SpecTErR. How does that anse’ Could you vm:pllfy the
secret fears as to what will happen to them?

Dr. DiiLiNcHAM. Well, if you get into extended dlscusslons with a
lot of these vuungst( rs; they will tell you that they think they are
not going to live very long. Most of them have beu)l > overy. very
extensively involved with drugs and many of them t’fv;' very..very
voung children, it would be a little hard to develop | th1~,. klnd of con-
versation; but the children: the middle group of 12 14, 15, 16,
have had some kind of exposure to family life. and thtiSé zi'r'cﬁ,lj's,uéil-
ly fairly traditional families: And so.what the youngsters will ofteii
tell_you is that they will die later but that is not important, but
that thev wjll go to lwll f'()r wh n tlu-v do

l)x Du LINGHAM. lguess h ycars old

Semator Spectek. What is your opinion as to the——

Dr. Dii.LiNGHAM. That would be smoking marihuana. not hard
drugs: :

Senator Sm-( TER. How about hmd drug,s’

Dr: Disancoam: Thirteen; I guess. 12 or 13 3
_ Senator Specter, What is your opinion on thL issue raised by Dv-
tective Haggerty about the cutoff age at which a person should be
permitted to pose for photos in the nude?

Dr: DintincaaM. I do not think I have a settled opinion on that. |
thmk 1t is dlf'hcult to detcrmlne thmgs llk( thc age. ()f (onkent I

Senator Sl’l-(‘Tl-R You thmk 16 1s the rlght age?

Dr: DiLiNncHAm, Yes. :

Senator Specter. Better than 137

Dr. DiaNGHAM. [ guess if' | had to choose, yes.

Senator SprceTeR. Have you examined the book “"Show Me'™?

Dr. DiztaNncHas. Yes, I have.

Senator SrecTer. Do you think that that kind of a book ought to
be_permitted to be produccd’

Dr. DULIN(.HAM No; I do not. .
ER: Wh) not’ /

work; but I thmk it is basxcally mstructmnal ;m’d I thmk the in-
struction_that“it offers is not harmiful in_itself. I think that it is
possible for young children to be harmed by exposure to explicit
photographs, but that really is a complex_ interplay of their family
relationships and their relationship with the adults who are either
permitting or helping them interpret or instructing thenf. [ do not

+ think on. the merits of themselves that one could concl ude that
\they are harmful. ‘

Senaror SPPCTLR You are talking about the book “Show Me™?

~Dr. DiLLINGHAM. Yeés. -
Senator SpecTEr: I am concerned about your opinion from two

points of view.

ot |
Qo
O

W



O

ERIC

Aruitoxt provided by Eic:

132

S What bonan, i any, do vou think s sastained by the models, the
voung boy and the voung @irl, in the book? v . .
" Dr. Diniisaiiast. OK. In order to develop an opinion on that, |
would reully Rave to know theé circumstances under which those
photopraploe sessions took place. 1 certainly could speculate that
there are many circumstances under which thase things take place
whiieh woulid be hurmfal. .

Senitor SekCTRER. But you are saying notnecessarily sop vou
think tEe e could find-1he necessary conctusion that simiply their
being in ihat pose and those pictures having been taken; constitute
such diansige to them that it ought to be probibited by 4 generaliza-
tion or o penal statute? S . : :
D Dinnnsarias, I think it would be very hard to construct vne
that eotild give you 4 kind of automatic trigger. . . o

Senntor SPECEER But it 18 a practical impossibility for 4 prosecu-
tor to wo find the.children and then to investigate the circum:
<tunces under which the pictiire wis taken. That is an unrealistic
Binden if you are going to go thut far. You really cannot have a
stifute which iz designed to protect children from being photo-
piaphed. Do vou ogree? ) o o

Dr. Dirnisciiam. Yes, | airee it would be very hard to find the
children: It would not he very hard to find the children in that
book bt it woiild be in commercialized exploitation. : o
CSenutor Seecrer. But you think there die other books where chil-
dren have posed where it is sulficiently plain on the surfacd to con-
clude that there 1« damage to those children froin being-subjected
to certain Rikds of photography: or photography with certain
poses?

- Dr. Diniaxsiiasm. Lihink vou could, yes

Senator Seecrer. How woyld you de't";npﬂtbiil':i

Dr Ditiincitas, Wello 1 think it is almost certain that children

who are involvid in bestiality and involved in sado-masochistic ac-
Livitios. winch nre b the same time sexually related, 1 think vou
Could find the conclusion that they would be damaged by that, yes.

Senuator $3PECTER. Any situations besides those two? .

Dr. DituinGHAM | am o ying to think of others but they do not
readily come to mind. S
C What | am sdying is sexual sctivities that have clearty violent
s plications and have implications which are so fur removed from
the statistical norme as. to be of concern; {hosg could provably prie-
ticully be judged to be harmful. . S

Senator SPECTER: Now: with respect to the people who would. ook
al the book “Show Me,” aside from those who were being subjects,
do ou think it is a barmful book to have available for sale for
those whao woiitd see il children who would look at it? o

Dr- DinLiNGHaM, Well, again, 1 think that is a complex problem
beratse it 1s not inicenceivable that a child can look at it and have
sl hoarmal offsets, -

Senator Sprerer. Under what circumstances?

Dr. DiLuNciiam, Well, it you huve a child who had been made
plivbic @bout sexual activity and sexual expression, he had grown
up in 2 family that those were taboo subjects. and taboo processes;
then that child uninstrucied and unsupervised certdinly might
have a lot of anxieties andfears as a result of looking at that. A lot

15
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of stimulation from which the child would have no explanation or
help in proceﬁamg
case? o
_ Dr. Di.uincHaM. Yes, but the ordinary viewer of the book; I
think, with no real detriment to the author or the publishers, has
to come away bored.

Senator SpreTeR: Excuse me?

Dr. DiLLINGHAM. [t is a boring book

Senator SpecTER: It is a boring book?

Dr. DILLINGHAM. Yes.

Senator SPECTER: We do not ban bormg books:

Dr. Dit.LINGHAM. No. You would ruin the entire publlshmg indus-
try lf y()u d)d thut

Well from what you are eaymg though, you cannot tell on the
surfdce of it that the subJects have been harmed in “Show Me ” If

even chlldren would be harmed absent some unusual background
phobic background; then why make “Show Me” illegal?.
__Dr. Di.LinciaM. [ am not suggesting that you should make it il-
l(‘gdl _
__Senator SPI;(:'I!-R 1 thought you._ sald that you, thought that 1t
would _be—that the book ‘“Show Me” should be prohibited under
the existing statutes.

Dr. BizciNngHaM: No, 1 did not say that:

Senator SPECTER. You did not?

Dr DHUN( HAM No

neld Qf, ,sex,uall,ty,,bu,t,,that,;t IS Qn,o,t—,,nt,n,s not a N,O,b,el,pr,lze winner;
it is not an extraordmarlly useful book. The only way 1 can see

o( thing that vou do thh hlms in which you say that this is an R
film or.so forth If it is possible to say that booksellers cannot sell
things to minors, than you remove some of the possibility of harm-
ing minors who are not properly supervised or educated prior to
the reading or looking at the book.
Senator SpecTER: Dr: Dlllmgham thank you very much:
Detective Haggerty, thank you very. much. Anything that you

would like to call to the committee’s attention additionally before”
we terminate? .

Dr. DiLLINGHAM. | would.

It seems to me that the legislation that. already exists, and the
legislation that is being proposed has to value not only of prosecut-
ing people.-who.are offens’ve to the public. morals, but also the
value of identifying the scope of the problem because with_ in-

creased police activity; increased arrest’'and so forth, you get a
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better sense of the size of the problem. You get a sense of the, size
of the problem. you are identifying a lot of victims_as well as the
offenders that may be emotionally disturbed;, and [ think the re-
sources need to be addressed also. There needs to be support for
funding in treatment.

Senator SpEcTER. | quite agree with you, Dr. Dillingham. That is
a subject we have addressed and a subject which we are addressing
in another subcommittee in Health and Human Services.

Thank vou véry much, gentlemen. I very much appreciate your
coming. c : ) S
__[The study prépared for the Washington School of Psychiatry by
Dr. Dillingham foillows:] .
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qu!p PORNOGRAPHY: A STUDY OF THE SOCIALSEXUAL
ABUSE OF CHILDREN

EXECUTIVE SUMMARY

Prepared by:

Elainé C: Mslmed
Associats
Metropolitan Mental Healfli SKIIIs Csntef
Special Projeécts Division
bt the

1610 New "::pohire Avenue, N.W.
Washington, D.C. 20009
202-667-3008

THE CHILD VICTIMS -OF -PORNOGRAPHY

For the past two years, the Washington School of Psychiatry, thréugh its
subdivisions, the Special Projects Division and the Metropolitan Mental
Health Skills Ceniir; has been iﬁEeiﬁieGing children on the streets of

vIewIng has Beon Ewololﬂ* Ea aeEerEIne, as Iax an possIBIe, Ehe eernE Eo
thch such cﬁIIdEen, IhvoIvad Ih §rosEIEuEIon and sex-related activities

for commercial puarposés, have exthar been involved in; or havé been invited

to be involved in, pornography, and to attempt to develop a psychosocial

profile of such children.

Using field Initiated research, the project has interviewed close to 750
individuals - largely children at risk, child prostitutes and child porno-
graphy victims, but also parents, pimps and customers. The technique that
has been used to initiate the research has been simple. In most cases,
initial contact has been established by stationing an investigator in a bus
station restaurant, on a street corner on one of the "strips" or "strolls"
in Washington, New York or Baltimore, and aiIowlng youthful purveyors of

commercIéI saxunI actIvIEy Eo approach tﬁe InvesEIganr. HIEer some InxfxaI
conversaEIon, which is usuaIIy an eprora*ory probe on the part of the
youngstex, the 1nvestigator explaxns to the youngster the purpose of hxs
presenﬂe, the interview activity, and the stud? itselt. The latrer expla- ;

-
nation was expressed, generally, in the tollowing way. ”Thls study 13 to ¢

help to tind out how people who make their living around the bus station
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and on the scroll, mnke dacisions about how chey will live their lives.™
Uso;,}uxther inquxry, the youngster would be told quite direccly that the
interviews had to do with the relacionshxp of pornography to the rest of 4
their lives.

The study also used contacts witn pisps set up by polica officials and.
police informers, and contacts with children set up in tura By thasa § igips.
The extensive contacts with cireer criminals, proseitites and pimps from
other research and service programs conductad by the Washing€on School of
Psychiatry's Metropolitan Mental Health .Skills Center, also 52636653 enfree
{i€5 the underworld and wEest life i ordef €6 ocstablIsh COREACt with
CHIldrsn 6n Ehe Erest. ’ .

A significant number af r&froiﬁé;fivé iﬁﬁéfviéwé were éoﬁé wifﬁ yourng aéulrs
who are in their very late teens or early and middle twenties in order to
g.c a Biéiﬁi; at a later date Of the lives of people who had started as
child proSCXCucas and pornography participants.

Originally, it was hoped ‘that the development of a psychosocial profile of
these children would provide some clues as to possible early prevention and
early intarvention stfategies for working wiEh €iese youth and Eheir
famiiies. R ' . -

The EEGHQ EEEEEﬁEEa to anestlgaﬁe vhafher Ic Is true thac the at-risk
§6§GIat*on of chIIaEen lorma a kIhd oE nest of concencxic circles, che -

or hArassmcnc - in the Eamily and in the homn, the nexc largest bexng children
aCCually vlcclmlzed the next being child prostxtutes, and the final xnner-

parcicularly through child pornography -

The study also sucveyed a large sample of organizations and groups serving
at risk children apd youth - runaway huuses, child prtective agencies, etc.,
in order to see what thelr experience had been in serving child pdrnography
victims. A pail survey was -sent to 200 agencies and organizations, with a
return of 35%, a typical level of response for mail questionmnaires.

These surveys.indicated £hat youth and child S&rving agencies believe that
Eﬁiia porniography Is a EEEIBG§ §roﬁIém Ln EheIr communxcies, but have not

deveIopeH Any meﬁhoas Ior LnCervxevIng théir constituencies abOuc this problem,

To date the ELndings of the study suggest:

+ Child pornography unlike child prostitution, which appears
to be a large industry, as an "industry" in the United States
is §£bbAbiy oézy limicéa. “That i;, theres does not sSeem to be
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+ There does exist a " coctnge Lndusczy“ for child pornography -
children acknowledge chac they are invariably askeéd to pose

= for personal pornographlc photos by customors on the street and

in bars and restaurants and hOCels. They also acknoulrlge

ob,ervlng the exchange of pornographic snapshots in which their

peers are exhibited. Hosc chlldren are uanIIIhg to aahIc that

thay acclvely engage in such accxvxcies, although they univer-

sally polnc the tinget at each other. Customers apparencIy

do exchange these phocos much like tzading baseball cards, eEc.

There is also a significant amount of home movies and Homé video,
which are also exchanged. )

+ The youngsters involved in child pornography on the levels de—
scribed above, tic che general deséripéion of runaway/chxld

1) Tho largest group are children who have been pushed out
riather than runawiy. fThey have been told directly, or
by tAﬂII! EehavIor, Chac chare is.- no more room for them

in their homeés - either Eor economic reasons, or Eor sons

o! age specific famIIy dynamtcs ot Because of resxstence to
iQE;A famlly sexual exploitation, or because of- severe
Eam;ly trauma.

2) More than §é6éﬁ€§-ii63 percené reporé sexual abuse within
the family.

3) An overwhelming percentage report a feeling of alienation
from family lifestyle, family disciplinary cultude; etc.;
from a very early age.

4) Mora than sixty percent report previous contact with mental

'heal€h, social 'serviges, or other institutional helping

professions. These have been perceived as actively hostile
to the chilad, as instruments of increasing the alienation
!rom famlly, ana of intensifying a punitive familial attitude

. or polxcy toward the chxld. They ara, accordingly, xncensely
discrusted, and percexved not as resources for help, but as

reLCeraclons of Bad ea—Iy Eam;Iy ara Instituclonal experiences.

illness among the children and young peopIn who engage BQEh_IH
prOECLcuCLon and in pornography is very hIgh. Hany ax the

'deinstlcutlonallzed” ;;Bﬁg che youchful mental hospI al popuIaExon,

Ic Is aIso evldenc that a significant number of young people
have had sitoational Gental health crises due to severely

. 14 _
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t:aumatic tamlly cntantrcphes - catastrophic deaths, suchaes,

mu:dezs, etc. for which thny have received no emazgency orx
crisis intervention support, and from the tesIanal egtec:s Y

of which they continue to suffer. :

The matching characteristics of :hIs populaticn wich che most
sevezely alienated runaway popuIaeicn do not adequa:ely ccnvey

to the casual observer anc:hez ImpozEant factor: these §565q;€ezs
appear to share mora dizectiy chazactezistics with the adult
homeless population. These ‘echildren vho axe mcze pushed out

than runaway, appeaz £o be the 'undccumented aliens of the

. general popﬁIa:Icn - and will be :he homeless adults of tha

tu:u:o. TheIz dIst:us: cf Bystem resources, their ptcncuncod
IsclnEIcn, and their vulnezability for exploitation and misuse
18 S6 sevexé tha: :hg likelihood of their being generally
'zénbsctbed' into the mainstream of American youth culture -

or general culture seems minimal. s

,Senator SPEC’I‘ER Before ad_]ourmng, we will make Senator Ma-
thias’ statement a part of the record as if introduced at the conclu-
sion of Senator Grassley's opening statement:

[Whereupon; at 11:30 a.m., the subcommittee adjourned subject
to the call of the Chair.]
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