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This _Issuegram was prepared on March 1, 1983 by Grace
Beltdhet=SititiOnt;at the ECS Law and Education Center; For
more detail call 303.830=3639.

Regulation of Postsecondary22. Institutions: Model Legislation

The Issue

Newi' nontraditional; public and private postsecondary
programs are considerably increasing the alternatives for ,the
student population; especially in adult and vocational
education; Concurrently; these programs confound the state
regulatory process; which was tailored to traditional
postsecondary education; States must accommodate.
institutions offering nontraditional education; while
protecting the overall integrity of postsecondary education;
Some states take a "hands off" approach;. others apply
consumer protection laws; such_ as truth-in-advertising;
anti -fraud provisions; and incorporation guidelines;
Howeveri-education leaders may want to regulate facilities
and the quality of education offerings; and to license and
accredit these institutions. In 1972, an ECS Task Force
wrote Model State Legislation _f
Educational Institutions and Authorization. to _Grant_ negrPP.s;
POttionS of the model have been used in severaIstates; This
Issuegram relates. this legislation to three Supreme Court
cases on a'cademic freedom and several recent state court
cases on the;regulation of teaching in private postsecondary
institutions.

Licensing and the First Amendment
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There_ are several constitutional issues raised by the
decision to regulate postsecondary institutions; First, the
free Speech protections of the first amendment include
teaching. The state generally may not regulate what is said
in the classroom. The Supreme Court has said: "[A]cademic
freedom ; is ; speci7l concern of the First
Amendment, which does not tolerate laws that cast a pall_of
orthodoxy over the classroom; In this case, KeyiShiah
v; Board of Regents of New York, the Sdptete COUrt
invalidated an attempt to remove "subversive" teachers from
the classroom:

Freedbt of_religion raises a second set of constitutional
issues. The first ..amendment prohibits regulation that
infringes the freedom of religion. Many nontraditional,
private, pOstsecondary institutions are religiously oriented;
The Supreme Court, in confirmed that the
state interest in education may be outweighed by certain
religious beliefs, where the result otherwise would be to
unconstitutionally infringe those beliefs;

Licensing and DueProcess

The due process requirements ,of _the fourteenth amendment
raise a third_ set of issues. The due process clause is

generally cited for the procedural obligations it places on
the _state when a property right or liberty interest is

infringed. However, it also substantively protects certain
"liberty " interests from state regulatory infringement; 'The
Suptete Court hold. in Pierce v. Society of Sisters that
"liberty" includes the freedom to teach for individuals and
private institutions; As applied to the right to engage in
business and professional endeavors, the due process clause
provides that "such_ liberty _[cannot] be interfered with
under the guise of protecting the public interest; by

aegislative action which is_ arbitrary or without reasonable
relation to_ some_purposes_within the competence of the state
to effedt'." Reasonableness involves a balancing of
interests.

Ib Pierce, the United States Supreme Court invalidated a

State_ law that required all children to attend public
SdheiblS. Similarly, in Meyer Nebraska, the Court found
invaltda statute prohibiting instruction in certain foreign
languggosuntil a child had passed 8th grade. The Court in
both cases found the state regulation unreasonable and Opined
that the due process clause_protected_an individual'S right
to teach (and to learn) anything she pleases._ HoweVer; this
is not without limits: ; The Court said, "No question is
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raised concerning the power of the state reasonably to
regulate alq schools, to inspect, supervise, and examine
them; ."

While these cases focus on elementary and secondary
education, they ervinciate the basic tenets of academic
freedom in this country; Any state regulation must be built
around these minimum protections;

Recent State Cases

The traditional state_ regulatory role As the licensing of
institutions to grant degrees. It is universally agreed that
the state has an interest in controlling who grants degrees
in its name; Naturally, through_ the degree - granting
authority, states have assumed a role in insuring minimum
adequacy in thePe education programs.

This process worked well for traditional university and
college programs. However, postsecondary education hps
become more diversified. Programs such as correspondence
courses,_ high _technology training, vocational training,
branch institutions and "diploma mills" often challenge the
regulatory role of _the state. _For_ example, degree-granting
authority is not desired by institutions that offer only
courses in-state, leading to_degrees approved in another
state; Where the program offered in -state does_ not meet
in-state requirements some states ban_ operation until
requirements- are.met; Other states have found_ these
non-degree-granting .institutions completely outside the
regulatory _web, 'and allow them to operate without even
minimum scrutiny;

In Nova University v. The North
the Mirth Carolina Supreme Court
that it could not prohibit Nova University, licensed in
Florida, from establishing a program_in North Carolina that
would lead to a doctor of education degree in Florida._ The
court's decision was based on statutory _interpretations.
However, in extensive commmentary, the North Carolina Court
outlined the constitutional issues raised by the state
deOsion to regulate non-degree granting branch !,nstitutions
and concluded that North Carolina could not constitutionally
prohibit Nova University from teaching in-state; either.

a C. - a

told the bdard of governors

A similar conclusion was reached by two New Jersey-courts
considering claims by _a small Christian college that denial
of degree-granting_ authority in one instance, and denial of
the right to teach in another, unconstitutionally i burdened



religion and hindered free sp4ech. In the first case, New
Jersey Board of Higher Education v. Shelton College, tho_New
Jersey Supreme Court found that denial of the right to grant
a degree or credits would not unconstitutionally burden the
freedom of religion; The court concluded that the New Jersey
statute "supports the state purpose of protecting students,
as potential consumers of higher education, from substandard
education; It allows them to assume by virtue of a school's
ability to grant degrees that it meets certain minimum
standards."

In the second case,' -New Jersey-Philadelphia Presbytery v.
New Jersey State Board of Education, a_federal district court
found that although New _Jersey could deny- the right to grant
degrees, it could not close the Shelton College. The court
prohibited the state board of education from taking any
action to prevent the college from teaching or educational
activities. At the same time, the court made it' clear that
the state could regulate other_ aspects of the college:
operations, such-as the granting of degrees; and credits and
advertising. The Third Circuit later affirmed;

The ECS Model Legislation

First, the_ECS _model does not distinguish between teaching
and_ granting degree_s. The definition of educational
credentials expressly includes teaching:

(i) "Educational credentials" means degrees,
diplomas, certificates, transcripts, reports,
documents, or letters of designation, marks,
appellations, series of lettersi; numbers, or_words
which signify, purporti or are generally taken to
signify enrollment,_ 'attendance, progress, or
satisfactory completion of the requirements or
prerequisites' for education- at a--postsecondary
educational institution. (Emphasis added.)

Second, the model legislation contemplates regulation of
programs where the teaching is in-state, and conferral of the
degree is out-of-state, A,1979 ECS Task Force reinforced the
1972 model by recommending:

r cff-campus and
he conditions of

authoritation_shouLd be applied both .to home campus
or location and to off-campus and out-of-state
activities of institu ions. _Where_ State
authorization standarda ared-ciMparable, reciprocity



arrangements for off-campus activities May be
appropriate; However; from the standpoint of the
receiving state; out-of-state operations within the
state should be considered as "in state" and
subject to that state's authorization requirements
unless specific reciprocity arrangements have been
agreed upon and these conditions met.

Further, tree 'model legislation is concerned_ with
"establishing_ minimum_ standards concerning quality Of
education-,_ ethical and business practices, health and safety,
and fiscal responsibility; to protect against substandard,
transient, unethical, deceptive or fraudulent institutions
/and practices."

As contemplated; these minimum standards do not interfere
with the basic teaching .function; protected by the first
amendment; and would probably survive'a challenge; To find
otherwise may be reading too much into the first amendment;
First; state licensing or approval is a prerequisite .to

teaching; so the censorship at issue in Keyishian is not
contemplated by state regulation. Second, al_though_the
Constitution has been construed as imposing fewer first
amendment _restrictions on postsecondary institutions__ than
primary and secondary_schools; the court has never considered
licensing,_ accreditation and approval tobe_violations of the
free speech mandates of the first amendment. Third, as long
as regulation is not directed to the content Of speech, and
as long as regulation is reasonable; it is generally upheld
against a first amendment challenge;

The due process clause Of the fourteenth amendment raises a
more substantial question under the model leTislation. The
effect of the model legislation is that an institution may
not operate without approval from the .state agency. The
touchstone of bhe due process balancing is that absolute
prohibition_ of a_class_ of programs _(e.g. NO correspondence
courses) will probably be_ unreasonable. A state interest in
reducing _competition '-with in-state institutions wOuld__ be
unreasonable, violating the due process clause. On the other
hand, a -state reporting requirement, or registration for
taxation, or statistical reasons would 'almost certainly be

aupheld as reasonable; There is a very substantial middle
ground of state regulatory actions that must be decided on a
case-by-case basis.

Policy Implications

States adopting a licensing requirement _that_ focuses on
teaching in postsecondary institutions should re-examine



their laws in the light of- general Supreme_Court cases_on
academic freedom and the recent lower court decisions in New
JetSey and Wirth Carolina. The practice of preventive law
may dictate a revision of such laws to focus on advertising
practices of these institutions, and on their authority to
grant degrees and credits; Possibly, states may want to
consider requiring such institutions to state in their
advertising that the state has not approved th0 institution
for degree-granting purposes. Such a rule protects
prospective students, and does not interfere in any way. with
the content of the teaching to be offered.

What to Read

Jung, Steven M. _A Study of State Oversight in Postsecondary
Education. Palo Alto, Cal., 1977: American Institute for
Research.

McLemote v. Clarksville School of Theology; 636 SIA/;2d 706
(Tenn: 1982).

New Jcz_rsey Philadelphia Presbytery v. New Jersey_State Board
of Higher Education; 482 F. Supp. 968 (D.N.J. 1980) aff'd.
654 F.2d 868 (30 Cir. 1981).

New Jersey State Board _of Higher _Education v_.___ Board of
Directorl of Shelton College, 48 A2d 988 (N.J. 1982).

Nova _University___v. The -Board =of _Governors of the University
Of North Carolina, .287 S.E. 2d 872 (N.C. 1982).

State Higher Education ExeCutive Officers Current Status-of
State Licensure Regnlai-ions, A State by State Summary.
Boulder; Colo; June 1981.

Task Force on Model_ State Legislation _for _Approval of
Postsecondary Educational Institution and Adthdrization to
Grant Degrees- Model State Legislation. _Denver, Colo.:
Education Commission of the States, 1973. $3.50.



ORDER FORM
(See reverse side for list of Issuegrams)

Name

Title or Organization

AddreSS

City, State and ZIP

Price: Single copies of 15su,2grams are free upon request to the seven ECS Commissioners in each of the_ 51
member jurisdictions. Fc.r others; each Issu,:gram is $2 prepaid; including postage and mailing. Orders for 10 or
more copies are $1.50 pt, copy prepaid. Si additional cf.arge on all non-prepaid orders to cover invoicing). All
Issuegrams are mailed first class. Please make checks payable to the Education Commission of the States: To
order by phone or for further information; call Terry Shinkle at 303/830-3820.

Please bill me
Check here if you are an ECS Commissioner

Issuegram Number
Number of Copies

Payment enclosed

Price

Total Cos For Order

Mail this order form to: Distribution Center
EDUCATION COMMISSION OF THE STATES
1860 Lincoln Street, Suite 300
Denver, CO 80295

TOM!
Due

a



ecs
issuegrams

A service of THE EDUCATION COMMISSION OF THE STATES

ISSCIEGRAMS are summary reports on major education Issues
written for stale leaders. They include background information.
analysis of differing views, lists of sources and references - all

. written for busy readers. Each is updated periodically.

issuegrams currently available:

1. Research Findings on Effective Teachihg and
Schools

2. Achievement Trends in the Arts

3. Collective Bargaining Issues Continue

4. Adult Lean ling: A Major Trend

5. Low-Cost School Improvement
6. Achievement in Mathematics and Science

7. Testing for Teacher Certification
8. Energy Education: Another Passing Fad?

9. How Well Can Students Read and Write?
10. Special Education and the Law

11. State Pro4tarn§ of School Improvement

12. Compulsory SchoOling and Nontraditional,
Education

.

13. Education for Economic Growth

14. The Four-Day School Week

15. Setting Up Blue Ribbon Commission§
16. Student Achievement in Public and Private

Schools

17. Information Society Challenges Education
18. Schobl Programs To Prevent Drug Abuse

19. Tuition Tax Credits

20. Student Minimum Competency Testing

21. Improving Higher EduCatiOh Thrbugh Budget
Incentives

22. Regulation of Postsecondary Institutions: Model
Legislation

23. State Policies To Screen And Attract Teachers

24. Teacher Shortages in The Next Decade

25. School Finance Equity
26. School Finance Reform: Past, Present and Future

27. School Finance Litigation
28. Programs for Special Student Populations

29. Responding To Change: Goals for State Public
Education

30. State Structures of Elementary/Secondary GoverhanCe

31. The State Legislative Voting Process in Education
32. litiplernentihg the Education Block Grant

33. Prayer, the Bible and The PUblit Schools

34. Curriculum and The CbriStitUtion

35. Sex Equity in Public Education

36. Legal Rules for Student Competency Testing

37. Student Skills for a High Technology Economy

38. State Strategic Planning For Education Technology

39. Migrant Education

40. Postsecondary Program ReVieW

It is the policy of the Education Commission of the States
to take affirmative action to prevent discrimination in its

Ipolicies', programs and emplDyrhent practices.

Please,turn page for ordering information.


