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INTRODUCTION .

.

This book is for everyone who needs to understand the legal aspects of
the principal’s role—schoal board members, school attorneys, superin-
tendents, teachers, and parents. But-above all, it is for principals them-

+ selves.and their assjstants, who occupy'a challenging positiotf that is in
many ways the most crucial in the whole educational structure.

The principal’s job can be difficult—the proof is a recent poll in which
28 per cent of principals surveyed plan to leave education entirely in the
near future. Fear of making a legal mistake and even perhaps incurring
liability rank high among the principal’s concerns. In the hope that it
will lessen the fear, this book is dedicated to the more than 3,000 prin-
cipals and assistant principals of North Carolina.. . ’

Readers, most of whom are not lawyers, may need a brief explanation
of the court system in order to assess he \'ar_\fiﬁg importance of the
cases and legal principles cited here. étate and ¥ederal law operate
simultaneously. & case brought in state court in North Carolina is tried.
in either district or superior court in the county where the alleged'viola-
tion occurred; it then may be appealed to the Court of Appeals and
finally to the State Supreme Court. A decision of either appellate court
is binding throughout the state. ‘ '

Under the federal judicial system, each state is divided into one or
more distriets; North Carolina has three federal districts. A case
brought in federal court is tried in the eastern, middle, or WeSter Nee
federal district court, depending usually on where the alleged violation

“oceurred, and the decision in the case is binding only within that district.
Suppose, for example, that a case in which a violation of students’ ¢ivil
rights is charged arises in Currituck County; that case will probably be

- tried in the eastern district, and the law it makes need not necessarily be
followed in Mecklenburg, which is in the-western district. A federal case
may be appealed to the federal circuit court of appeals that has jurisdic-
tion in the locality where the case ‘arose. There are twelve circuit eourts
of appeals. North Carolina falls within the Fourth Circuit, along with
South Carolina, Virginia, West Virginia, and Maryland. Decisions of the
Fourth Circuit Court of Appeals are binding throuizhout the five states it
serves. An appeal may be’taken from the Fourth Circuit to the United
States Supreme Court. A decision of the Supreme Court is binding
throughout the United States. -
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#

Remembering this structure, readers can better judge the weight to be
given any particular legal opinion. The federal-decisions that North
Carolina school officials must obey are those of the United States
Supreme Court, final (unappealed) decisions of|the Fourth Circuit Court
of Appeals, and unappealed decisions of the federal district court in the °
disgrict where the school system is located, Officials must also conform
to decisions of the State Supreme Court, final decisions\of the state
Court of Appeals, and unappealed decisions of trial courts in their
judicial district. Since no binding decisions exist on the majority of
school law issues, cases from other jurisdictons are frequently men-
tioned here. Readers should consider these opinions instructive and ad-

_visory aids to formulating school policies in the absence of binding law.

. ' " Anne M. Dellinger
Associate Professor of
Public Law .and.Government

Chapel Hill
Fall 1980 - ‘ ~
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THE PRINCIPAL'S LEGAL STATUS
B - .

2

Sources of His Authority

Most of a principal’s authority comes to him from others. To begin
with the top of the hierarchy of power, the Tenth Amendment of the
United States Constitution reserves to the states or to the people those
powers not specifically assigned to the federal government. Education
has traditionally been among the most important functions performed
by the states.! The Constitution of North Carolina guarantees the people
a “general and uniform systemyof free public schools.” It assigns the
General Assembly financial responsibility for schools but allows the
legislature to.delegate any portion of this responsibility to local govern-
ments. The Constitution also creates a State Board of Education and the
office of Superintendent of Public Instruction to supervise and ad-
minister the schools.? . i

By statute the General Assembly has created local boards of educa-
tion and assigned them a largfe number of powers—in fact, all education
powers that are not specifically given to another person or institution.?

Local boards employ a chief executive officer, the superintendent, to
supervise and administer the schools of the unit and also entrust the
supervision of each school to a principal. The principal, then, is the even-
tual recipient of the authority to educate that (a) belongs to the states by
virtue of the federal and state constitutions; (b) is delegated v the state
of North Carolina to the General Assembly, the State Bc;’a)J:l of Eduea-
tion, and local boards of education; and (c) is delegated agfiin by a loeal
board to its superintendent and, finally, by the board and superinten-
dent to principals.’ :

. Besides exercising the delegated authority of others, prineipals have

specific responsibilities assigned them by state statute. The statutory

. references to principals are too numerous ‘to list here; nor is a listing
neeessary, sinee each provision will be discussed or noted elsewhere in _
this book. The general point to remember about the principal’s statutory

.

1. The right of the states to legislate in the area of education is not exclusive. The federal
government also occupies the field by means of its power 18 tax and spend for the general welfare
(U8 CONST. art_ [, § &, ¢l. 1), upheld by the United States Supreme Court in United States v

Butler, 297 1.8, 1 (19:36).
2. N.CCONST. art. IX, §§ 1-5.
3. N.COGEN. STAT. §§ 115-27, -35 (1978).
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rights and duties is that they must always be seen in the context of the
legal framework noted in the preceding paragraph. A principal cannot
lawfully act in opposition to the school board and superintendent; he is
meant to act in conjunction with thent, carrying out their policies. For

-example, North Carolina’s statutes describe the ptfncipal as “the ex-

ecutive head of a school’” with the “authority to grade and classify
puplls and exercise dlSClplme "5 but these statutes can be correctly un-
derstood only in the light of the board’s higher authority to -make policy.
Suppose, for example, a board determinedshat all children who wére not
reading at grade level were to be retained—or, on the contrary, that all
children were to be promoted after.a given period spent in-a grade,
regardless of progress. A principal might strongly disagree, but he
would have no choice but to carry out the policy.-When a board sets
policy in these and other areas, the printipal is obliged to carry it out. As
one commentator put it, “{The principal] clearly has the power to enact
rules and regulations for the proper conduct of the school in his charge -
as long as hig actions do not conflict with the superintendent’s respon-
sibility for implementing board policies.”

His Own Employment Rights ‘ ~

Principals’ Tenure. Most persons appointed as principals will
already have gained tenure or career status as teachers under the state
tenure statute, G.S. 115-142. As principals’ they may also acquire what

‘we,will hereafter call administrative-tenure. They do so by serving three

consceutive years as a principal of a particular school.* Those few prin-
cnpdls who were not yet tenured as teachers when they were appointed
must first achieve teacher tenure and then serve an additional three-
vear period for administrative tenure. ) v

What does administrative tenure mean for a principal? To answer
that, one looks to the North Carolina tenure law and court interpreta-
tions of it and to federal eourt interpret at‘lonq of tenure and school em-
ployees’ constitutional rights. Even then, many portions of the questlon

o 0d§ TEH-R (1978), o 0d§ TIH-1H0 (197K).

6. Irving O Bvers, “The Principal’s Authority over Assigned Personnel,” in Ralph Do Stern (ed,
The Sehool Pevuerpal aud thie Laoe ( Topeka: National Organization for Legal Problems in Eiducation,
iy o 1L .

7. North Carolina is one of only sixteen states plus the Distriet of Columbia that grant ad-
ministrative tenure. Ivan B, Gluekman, “Legal Aspeets of the Prineipal’s Employment,” in Ralph
D Stern (edoy, The Sehool Preineipal and the Lae Clopeka: National Organization for Legal
Problems in Education, 197%), p. 3.

S The North Carolina Attorney General's quf(lnu not agree that a principal must serve at the
same school for three consecutive years to gain administrative tenure. Hs opinion is that a tenared
person emploved as an ¢ Jeme ntary, junior hluh or high school prineipal acquires principal’s tenure
at the end of three vears” service as a prineipal at ghat level— even if he spent two \\\n at one
elementary school and the third at another, for instanco. N.C.A G, Letter to Ms, /\mlu agroner,
luwnml Analyst, lhparlmlnl of Public lmlxmlmn May 4, 1980

Iu /
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cannot be answered definitely. For instance, the statute tells jify" ex-

plicitly tha a tengred principal cannot be paid less than his (j’i"}*tcnt'
principal’s salary unless he loses tenure through dismissal or otheffise.?
But can he be relieved of his principalship and reassigned to anptﬁér ad-
ministrative position or even to-the classroom if the board is \'vijl}‘ing to
continue to pay him his present principal’s salary? [ believe theié}"‘ﬁswer
is “ves,” but respectable legal arguments can be made both waydk' Let's
examine them. First, for the principal’s side, the statute includgs prin-
cipals within the definition of “teacher” and states that teachefs with

. tenure cannot be demoted. Surely, returning a principal to' the class-

room and perhaps transferring a high/school prineipal to an cléfffentary
school is a demotian in the ordinary sense of the word—and isith"ercforg
prohibited. But the statute’s definition of “demote” weakens the argu-
ment for the principal somewhat. It says, in part: “‘Demote! means to
reduce the eompensation of a person who i§ classified or pald by the
State, Board of Education as a classroom teacher [this inc]u{des prin-
cipals| or to transfer him to a new position-carrying a lowe"r,f‘salzu'_\'."“'

The omyasis seems to be on What the person is paid. Sti'll,fé.i';pr\hwipal,
t

who wanted to retain a principal’s job could argue that he ha;}"u right to
the status as well as the pay and therefore the definition prevdnts hiy be-
ing transferred to a position that normally carries a lower salary, even if
in his case it carried the higher salary of a prineipal. ,‘ '
The attorney for a board of education that wished to transfer a prin-
cipal with administrative tenure to some other position might well argue
the following: The definition of “demote” states only that the prineipal’s
pay must, remain the same: other langudge in the statute [(G.S. 115-
142(dh2] reinforees the salary point, thereby implying thaf principals
need not be kept in administrative positions under all cireumstances;
well-aceepted principles 8 coftract and labor law indicate that em-
ployees have no right to insist on performing a particular Job—merely a
right to the sidary promised them for the Job; and finally, the inherent
power of -the school board to administer the system should npt be cur-
tailed except by clear statutory language to that effeet, ' ,
No one can know which set of arguments a court that was interpreting
(1.8, 115-142 at a principal’s request would accept—and there are other
unresolved questions. When a principal moves to another principalship
within the system, does he lose administrative tenure? Should that
answer depend on whether he asked for the change or was transforred
involuntarily, on whether the transfer could be construcd as a promo-
tion, on the pay for thé new and old ‘positions”? The questjon arises
beeause some boards favor-a regular rotation system for their adminis-

trators—and even if the hoard does not, many principals want a new ;

challenge from time to time, . .

ONCOGEN NSTAT § HA-1020d02) 1197k
1O 0§ LI 200000 1978y, . N

1

.

\
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47/ The‘Nurt'}z Carolina, Prz'ncipal Y Role =~ :
. Although some questions of demotlon an{d loss of tenure are unsettled
other points about the principal’s entitlément are reasonabf cear. Az

noted above, an admmlstratlvelv tenured. principal is entltled tofh

" “salary: Certainly, too, he'can be dismissed for the reasons and accordmg

to the procedures set out in the tenure statiite (dnscussea below), and
‘some legal authority suggests that a board may have slightly more
leeway in dlsmlssmg a principal than in dlsmlssmg a teacher. In noting
that tedachers now have a certain latitude to engage in personal conduct
that board members. may consider immoral, one author states: “It would
appear, however, that ex/n under the more permissive morality stan-
dard, pringipals are more. subJect to termination for cause  than are
teachers because leadership and community respect are of such great
importance to the prm(:lpal s position.”!! In other words, courts may be

more \\1llmg to recognize a sphere of privacy for teachers than for prin-

cipals because a principal, more than any single teacher, is justly ex-
pected to represent the school system inthe public’s eyes and to serve as

- a model for students and school employees.

A similar point can be made about a prmcnpé\\; need to get along with

others in the system. Public employees, including teachers and prin-’

cipals, Pz ve a right to free speech protected by the First Amendment-to

. the United States Constitution. The United States Supreme Court has

held, for instance, that a teacher cannot bé dismissed for public criticism®
(in a letter to a newspaper) of the s¢hool board’s and superintendent’s ac-

tions. But the Court strongly implied that administrators, as opposed

to teachers, might be required to behave differently under the cir- .

cumstances. The Court noted that “significantly different considera}
tions” would prevail jf the employee’s job had involved ‘the kind of ¢

w o‘rkm;,r relationships [between critic and those criticized | for which

can persuasively be claimed that personal loyalty and confidence are
necessary to their proper functioning.”'* Courts may tend in future
eases to view prineipals as part of a management team and may feel that
the school administration is justified in believing that public cntlelsm
from a team mombel lessens his ¢ffeetiveness. '

Tenure Status in General. Even if the employment rights of teachers
and pnnclpals differ in some slight degree, it will be useful to prineipals
to summarize here the provisions.of the tenure statute. Prineipals need
to be familiar with its provisions hoth beeause it governs their ad-

, mlnlqtmtlw tenure and because, unless thov are dismissed for cause,

those” \who lose ~administrative tenuw still_have tenure. as tmchms

Tenure } employees have umtmum;,r(yntl (u-ts which the board may ter-

minate onlv for-serious defeetsthat fall#nto these general categorles: in-
mmpvt(n('o nnmmaht\ 1nqubmd1ndt10n negleet of (luty, ‘[)h_\hl(\ill ar

ll' (.lm klll‘kl loual /\xpum nf the I’ Umlpll\ l'mplu\nnnl p. o

12, Picheting v, Hn,ml of lmlm.nlmn of TownsHip “luh ‘fa hnnl [iab, 200, i‘ll l S.06H, HTO (196K,

v A
[ . . N

-
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mental incabéc)'\ty, drug abuse, potential or actual. loss of certification,

advocating the violent overthrow of the government, failure to pay debts
to the state or conviction of a felony or crime involving moral turpitude.

Cutbacks required by program changes and financial needs are also suf- -

ficient reasons for dismissing or demoting tenured personnel.!?
The,,procedure for dismissing or demoting tenured employees is

Ne]aborj'at‘e. First, the superintendén’t‘ notifies the employee by caertified.
shje inténds to récommend dismissal‘to the board and, specifies -

mail tha
the grounds. If the employee ‘acts. within fifteen days after he receives
the notice, he may contest the superintendent’s i‘ecomm,endat_‘ion by ask-
"ing for review by either of #wa bodies—a group known as a professional

. Teview committee* 6ihe board itself. If he goes directly ta the board,
‘the employee waives his right to an investigation by the professional

review committee. But no. matter what the outcomé of a committee

- hearing, the’ employee still has a i‘ight'to‘a board hearing: ; ' o
The.board enters the process when It-recgives a written"récomn}enda-

tion of dismisé_a] frorp‘the, superintendent. If the empleyee requests a -
board heafing, it must be held within ten days. If there has been a |

professional review commtee investigation, the board will also receive
a copy of that cenimittee’s report. In the ldtter case, within seven days
after-it receives the recommendation and the report and before it takes
aetion, the board,notifies the employee by certified mail that it has
received these items. The notice sets a hearing date, naming a specific
time and place be't\yeen seven and twenty days after the date on which
the employee should receive the notice, and states‘that the employee will
forfeit the right to'the hearing if he fails to'send the board written notice
-of his intention to be heard postmarked no later than five days after he
- received the boardfs\communication. The board’s letter must state also
- . that if the hearing is waived or forfeited, the board may dismiss the em-
_bloyee.. " ‘ . \

By statute, the hearing must be private. While this requirement is
primarily for the emiployee’s benefit, it may not be waived without the
board’s consent by an employeé¢ who would prefer a pub]ic hearing.'
Also by statute, the employee and the superintendent, as the opposing
parties, may be present, speak, be represented by counsel, and present
evidence and witnesses. If the board has rules for dismissal hearings,
they are controlling, If not, the board must follow State Board regula-
tions.!® The regulations provide these rights for both the employee and
the superintendent: : ’ '

13. N.C. GEN. STAT. § 115-142(e)(1) (1979 Supplement). Foréfull discussion of reduction in force,

see the series of four articles by Robert E. Phay beginning with “Reduction in Force: Retrenchment

in the 1980s,” Schonl L Bulletin 11, no. 2 (April 1980) (Institute of Government).
14. N.C. GEN. STAT. §§ 115-142(g), -142(i) (1978). L .o
15. Satterfield v. Edenton-Chowan Board of Education, 530 F.2d 567 (4th Cir. 1975).
16. N.C. GEN. STAT.'§ 115-142(}(2) (1978). ‘
Pl

e
A
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(1) The right to be represented by . counsel

(2) The right to present all relevant ev1dence by means of w1tnesses
-books, papers, and documents;

(3) The rlght to examine all opposmg witnesses on any matter rele-
vant {o issues contested in the hearing;

(4) Thetight to have subpoenas issued for witnesses, books, papers, or
documents. ) ‘ .

The State Board regu.latlons give the board these rlghts

(1) To have counsel to develop the case; : _

(2) To subpoena witnesses and relevant boqks papers and docu-
ments;

* (3) To admlnlster oaths or afflrmatlons to w1tnesses called to testify;

(4) To take testlmony, , R

(5) To examine witnesses; = &

(6) To punish for contempt for any dlsorderly conduct or dlsturbance
tending to .disrupt the hearing; «

(7) To adjourn the case, if it cannot be completed ln onesession.

)

Although the board is performlng a judicial functlon it is not bound .
~ by the rules of evidence that would be obsetved in a court. It may rery on
any evidence so long as tis “of a klnd commonly relied on by reasonably
prudent-men in the conduct of serious affairs.” But it is required to
make. a complete record of evidence received at the hearing and, if it
decides to dismiss the employee to prov1de a free transcrlpt to him if he -
appeals to superior court.!7. '

If there has-been a professional review committee: 1nvest1gat10n the
board will consider the committee’s report and any minority report at
the hearing, together with the superintendent’s original recommenda-
tlon and. evidence presented by the parties at the hearing. The commit-
~ tee's report is ‘not binding on the board. It is competent evidence—that
~is, the ‘board must consider it—but it may be contradicted by the

, ev1dence of the supermtendent and of sworn witnesses presented at the’
' ,hearlng

The employee his counsel, and.the bpard’s counsel all have the right
to crogs-examine witnesses. (This right is also included in the State
Boa{,js hearing procedures to be used when there are no locally adopted’
progedures. ) At the request of either party, the board must issue sub-
" poenas requiring persons to appear as thnesses or to produce’ ev1dence
- The board must pay witness fees for, as. many as five persons who live
outside ithe county, are not board employees and are subpoenaed atthe

employeg’s reQuest Although no witness' fee is'paid to other employees -

of the board, the law prov1des that they may -not suffer any loss of com-

' 17. 16 NC AD}(IN. CQDE § 2F .0103(5) (197D). ,
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. pensation. Following the hearing, the board reaches a decision based.on
the evidence presented at<he hearing and sends a written copy of its.
finding and verdict to the parties within five days after the hearing. An
employee who is dismissed has a thirty-day period after he is notified of
the decision in which to appeal to the superior court in the county where
he'is employed. ® - ‘

A board may choose less drastic action than dismissal or demotion
temporarily. It may suspeid any employee, even a tenured one, for -
brief time. The law allows suspension without pay and without advance, .
notice or a hearing when the hoard believes an emergency exists along
with any statutory ground for dismissal except incompetence, -

When the problem is one of incomgetence—that is, job performance so
inadequate that the hoard considers it an emergency—the employee
-must have notice and a hearing before he is suspended. First, the board
gives written notice of jts intention to suspend and its reasons and sets a
date for the suspension hearing that falls betwedn two and five days af-
ter the employee will have received notice. The procedure for this hear-
ing is the same as for a dismissal hearing.'® After the hearing the board

- may by resolution suspend the employee without pay. )

If an employee is suspended, the superintendent must either begin
dismissal proceedings during the five days following the suspension or
reinstate him with back pay. If eventually no grounds are found for dis-
missal, the em’gloyee is entitled to reinstatement with back pay for the
suspension period. 20 L ‘

"~ Probationary. Status. What protection does a principal have before
he is tenured? If he yas a tenured teacher at the time he became a prin-
cipal, he retains teacher tenure while working toward administrative
tenfire. Although this point is not spelled out in G.S7115-142 and has not

" been raised in court, it is generally conceded by persons familiar with
the statute to pe the intent and effect of the law. In addition, while work-
ing toward administrative tenure, a principal has the rights of a
probationary employee in regard to the principal’s position. The board
may decline to renew his principal’s contract for many reasons, but it
may not act from personal or political motives or for a reason that is ar-
bitrary, capricious, or discriminatory.?' He must have thirty days’ notice
that his contract will not be renewed, not ‘countipg Saturday, Sunday,
and legal holidays.i.’-"Final!y, there is even greater protection against dis-

18, N.C. GEN. STAT, §§ 115-142(i), -142(1), -142(n) (1978), ’ .

19. I, § 115-142(§) (1978). -

20. Id. § 115-142(f) (1978).
2L Id. § 115-142m 2. : : ,

22, Id. § 115-142(0). One lower court in North Carolina actually-ordered tenure granted to an em-
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missal or reduction in salary durmg the contract perlod (July 1 to June

30). Durmg\that perlod the board must treat the prmmpal as if he were
admmlstratlve]y te,nured

2.
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RESPONSIBILITY -
* FOR STUDENT WELFARE

English and American law recognized early that .schools perform
- some of the functions of parents. Blackstone’s Com mentaries (1765)
stated the fact explicitly in respect to discipline, enunciating a legal cop-

- cept that remains valid today, though 1t is weakening.! An implied

corollary of the discipline concept—that schools have as strong a duty
to protéct children as parents do—retains ‘its original strength.? The
schools’ concern for student, welfare takes various forms: enforcing the
compulsory attendance law, identifying neglect or abuse by parents or
guardians, guarding children’s health and safety at school, regulating -
access to their records, and placing them appropriately in educational
programs that will, at a minimurm, not harm their prospects for devel-
opment. These duties exist toward students in general, while at the same
time any one student may have particular circumstances that require
special consideration. For exa}np]e, he may be emancipated—that is,
freed from parental contrpl—by marriage or age? or have a handicap-

Ping mental or physical condition, An. especially difficult situation
arises for the school when parents are at odds with’ each other and make
conflicting demands about the treatment of their child. - T

i .

Compulsory Attendance - .

The Constitution of North Carolina requires school attendance.‘_by
“every child of appropriate age and of sufficient mental and physical
“abiljty.”* The General Assembly sets the period of compulsory atten-

1. Blackstone, the eighteenth-century collector of and commentator on English 1a, says that the
parent may “delegate part of his parental authority, during his life, to the tutor or Qchoolma:stvr of
his child; who is then in loco parentis [in-the place of the parent), and has such a portion of the
power of the parent committed to his_charge, viz.: that of restraint and correction,’as may be
necessary to answer the purposes fgrw\vh‘iﬁbh he is emptoyed.” ‘nlnnu*uhtl'iys_, Book I, 453. ¢ ‘

2. It is true that in the last fifteen vears higher éducatjon has given up most social regulation of

* its students, hut this is due more to a change in the perception of when young people become adults
than to ahantonment of the concept that children should he protected. o
3. Emancipation means achievement of adult status with its attendant legal consequences. it
allows a high school student to establish his own residence for attendance purposes, and probably
" emancipated minors cannot be required to ohtain parental eonsents, have report cards signed. ete. ‘
'Howeveg, réasonable school Fules may be applied.to all students regardless of age. See A Legal
Memaramtum (Reston, Va.: National Association of Secondary School Principals, January 1974).
+ 4. N.C. ConsT\ art. [X, § 3. But X.C. GEN. STAT. 7A-648(3) allows judges to excuse from atten-
‘dance children who have heen adjudicated delinquent.or undisciplined. .

’ “
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dance between seven and sixteen years of age.® In other words, although
children may be entered in kindergarten when they are four® and may ‘
stay in high school until they are twenty-one or over,” they are legally }
required to be in school only between the ages of seven and sixteen.
Parents or guardians who violate the compulsory attendance law com-
mit a misdemeanor for which, they may be fined and imprisoned.®
Failure to send a child to school is-also sufficient grounds for a court to
find that he is “neglected v although he is well cared for i in every other
way.® -

A large share of the respon51blllty for enforcing compulsory atten-
.dance falls 'on the principal. He supervises teachers in taking daily at- )
tendance, determines the reasons for absences, and reports children who
appear to be absent without good cause to the attendance counselor.!®-
When a’child is absent for five consecutive days without good excuse or
accumulates ten unexcused absences, the principal must write to the
parents or guardian ‘informing them of the absences and the fact that
they are subject to prosecution for not sending the child to school. If a
child accumulates thirty unexcused absences, the principal must notify
the district attorney.!!

The State Board of Education!2 and, occasionally, the local board have
established guidelines for-the principal to follow in excusing absence. °
The State Board rules list these as acceptable reasons for absence:
(1) Illness or injury. :
" (2) Quarantine ordered by the local health officer or State Board of
: Health.

'(3) Death in the child’s immediate family. ,
(4) Medical or dental appointments. Except in emez:gencnes, a school of-

ficial’s permission must be secured beforehand.
(5) Participation in court or admmlstratlve proceedmgs as a party or
subpoenaed witness.
(6) Religious observances. The local board determmes whether to excuse
these absences, but the State Board urges approval “unless the re- .
ligious observance, or the cumulative effect of religious observ-
ances, is of such duration as to interfere with the education of the
child.” t
(7) Immedlate demands of the farm.and home. This excuse requires that

»

-

. N.C. GEN. STAT. § 115-166 (1979 Supp ).
5. Ll § 115-205.12 (1978).
7. Id. § 115-163 (1978),
8o Id § 115 l()‘) (1978). -
_ 9. In re McMillan, 30 N.C App. 235 (1976).
10. N.C. GEN. STAT. §§ 115-146, -170 (1978)
1. Jd. § 115-166 (1979 Supp.).
* 12, N.C. GEN. STAT. §.115-167 (1978) gives the State Board th( right to define law ful absences.
The Board pramulgated regulations on the subject, effectn( September 18, 1979, to be codifjed as 16
N.C.A.C. 2D.0400. = = .

s

18
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“the child be needed to perform farm or home work and that other
persons be unavailable to take his place.
(8) Educational opportunity, such as travel. A school official must give
permission in advance. ' .
Disciplinary suspehsions or expulsions are not excused absences.

The State. Board rules and the General Statutes'? state that local.

" boards may enforce compulsory attendance more strictly than these
grounds for nonattendance suggest; presumably the local board could
refuse to accept some of the excuses listed above. But a local -board
~probably-may not be more lenient than the State Board in excusing ab-
- sences. A local board policy that required junior and senior high stu-
“dents to attend 80 per cent of ¢lasses in a course to gain credit (no dis-
- tinction between excused and unexcused absence) was disapproved by
the Attorney General’s staff as a violation of the compulsory attendance
law. In the staff attorney’s opinion, no school official can waive atten-
dance except for valid reasons; thus any rule giving a certain number of
“free cuts” is impermissible.!* = . L o

- Notice to parents and the threat of prosecution are not the only
methods used to influence attendance. State Board rules specifically
allow teachers to take absences into account. in figuring grades. Still,
that policy should be used cautiously. An Attorney General’s letter says:

Since 1964 it has been the opinion of this.office that a local board

of education may. properly establish- academic penalties such as
grade reductions fof. the failure of a child to attend class. Class at.

tendance and the resulting exposure to.instruction is clearly a part -

of the learning experience and process for all children and we
- believe it ‘'may be accounted for in the computation of a child’s
. grade, just as class participation, completion of homework assign-

‘ments, test grades and other academic factors are considered.

Of tourse, such policy Should be reasonable (not arbitrary and
capricious or unduly harsh) in order to avoid any claim of denial of
due process and applied in an evenhanded manner to avoid any

“equal protection claim. [Citations omitted.] The most likely claim
* against any such policy would be that it is so harsh as-to violate sub-
stantive due process. In this regard we point out that while we
believe-there is a clear relationship between a certain level of class
. atténdance and learning, no such connection exists between a few
“absences and the overall level of academic achievement in the
course.’> ‘ ‘ ST

. The.letter goes on to say that while such penalties, ifsghey are applied

"at all, could and probably should be applied for all absences, ,even ex- .

13. N.C. GEN. S § 115-167 (1978). P )
14. Letter to Mr. "Wmes L. ‘Newsom,,Attornle_v for the Durham County Board of Education,

August 17, 1979,
15, Id,

19
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, cused ones, grades should never be reduced for mlsconduct that does not
result in absence.! It should be remembered, however, that no court in
North Carolina has yet ruled on whether grades may be reduced for ab--
sence; and of the very few courts in other states that have considered the
_question, half hold or at least suggest that grades may not be reduced.!”
See the section entltled Lowerlng Grades in Chapter 3

Reporting Abuse' and Neglect

North Carolina law forbids abuse or neglect of chlldren18 and requires
any person (or institution) who suspects mistreatment to report his
* suspicions to the county director of social¥e vices.'® School officials, es-

pecially principals, are in an excellent pos;flon to observe the signs of .

physical or emotional harm being done to children by their parents,

guardians, or even teachers (see the section on corporal pun1shment in
" Chapter 3). In 1979 the General Assembly broadened the reporting duty
to include all persons, but even before-then school officials and other
professionals in contact with children were required 4o report: They still

have a greater moral and (it can be argued) legal responsibility than or-
dinary persons because of their greater opportunlty to observe and their
_special relationship to children. :

School personnel must.report Suspected abuse or neglect of any stu-
dent under eighteen. As noted above, the duty to report mow falls on all
persons. Thus any school employee, like any citizen who suspects child
abuse or neglect, bears a legal obligation ‘to report his susplclons As a
matter of good administrative policy, the principal would be wise to ask
that any employee who does make a -report inform him of the fact.

.A hard question for the principal (if the school board has not decided

" “the issue) is whether to keep a written record of abuse and neglect
- reports made by school employees about students. There are two reasons
"to do so. First, the records aré a protection for the student. Jf, for in-
stance, more than one report were made about a child over,a {period of
time, the principal’s records would alert him to the pos51b fty of a
- dangerous$ situation. Second, they protect school officials a ay st poten-
tial liability. If necessary,. records would be evidence that the school
duthorities discharged their. legal responsnblllty to report (the statutory
duty) and to guard the Chlld (the general common law. duty) '

16, Id. ’ ’

- 17. Dorsey v. Bale, 521 S.W.2d-76 (Ky. App 1975); Gutierrez v. Otero County School District, 585
P.2d 935 (Colo. App. 1978); Hamer v. Board of Education, 66 111. App. 3d 7, 383 N.E.2d 231 (1978).
- Moreoves, the New Jersey Commissioner of Education, who has quasi-judicial powers, has ruled

several times that grades may not be reduced for ahsenteeism:

18, N.C. GEN. STAT. § 14-318.4 (1979 Supp.) makes severe forms of child abuse a l'elom N.C.
GEN. §TAT § 14-318.2 (1979 Supp.) makes it a misdemeanor for a parent or, caretaker to (a) inflict
physicdl injury. (b) allow ph\sxcal injury to be inflicted, or (c¢) create or.allow to be created a sub-

- stantial risk of physical injury by other than accidental means.
19. N.C. GEN. STAT. § 7A 543 (1919 Supp ) S

2U
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But written records do ‘present a difficulty. Under the Family
:Educational Rights and Privacy Act (Buckley Amendment),” parents
have a right to be told of the existence of ‘every kind of record kept by the
school on their child. Once parents are aware that a record of abuse-
reporting‘is kept, they have the right to see any portions of the record

~pertaining to theéirchild. .If the principal’s record includes the name of
the person who/rbnr;cde a report to the social services department, the
federal law requires that'the parent be given the name if he asks for it.
The possibility of embarrassment, or even threats or violence, to'em- .
ployees who report might discourage them from reporting. The best -
compromise may be for the principal to keep the. briefest record
possible—one that does not even name the reporter but merely notes
that a report was.made to the director of social services on a particular |
date about a named child and gives the eventual disposition of the com-
plaint. o . :

The statutory definition of abuse is broad.?' It includes inflicting
serious physical injury on a child, allowing another to do so, or creating
or allowing a substantial risk that deliberate, serious,. physical injury
will oceur. It also includes illegal sexual acts with a child and encourag- .
ing or approving certain delinquent acts on his part. Finally, it includes
serious emotional damage. To fit the definition of abuse, the emotional
damage must be accompanied by the parent’s refusal to ‘allow treat-_
ment. The statute notes that emotional damage may be occurring when
a child shows “sever¢ anxiety, depression, withdrawal, or aggressive
behavior toward himself or others.” o ' : ‘

. Neglect is defined as failing to provide proper care, supervision, or-dis-

~ cipline; abandoning a child or placing him for care or adoption in viola-
tion of law; failing to pi”'vide necessary edical or other remedial care;,
or allowing the thild to #ve in an envirogment_ injurious to his welfare.»

The procedure for reporting abuse or neglect is as follows (G.S. Ch.
TA. Art. 44). The person who makes the report should contact the direc-
‘tor of social services in the county where the ¢hild lives—in person, by
- telephone, or in writing.-He should give his own name, address, and
telephone number; the name, address, %nd telephone number of the
child and his parent, if known; and the child’s ‘age. He should then
describe the injury or condition that creates concern and give any other
information he thinks might be helpful to the director’s investigation.
The director then investigates the report, perhaps with the help of law
enforcement authorities. If he finds it necessary, he takes action to
‘protect the child. In any case, he notifies the person who reported, in
writing, either that he found no abuse or neglect or that the depart'rh%nt

a

20. 20 U.S.T § 1232 (1976). .
21. N.C. GEN. STAT. § TA-517(1) (1979 Supp.). - : o
« 220 14§ TA-31T(21) (1979 Supp.). : .




14 / The No‘rflz Carolina-Principal’s Role -

. is acting to protect the child, describing the action. If the reporter is dis-
satisfied with the director’s findings, he has five days after he receives
those findings within which to‘ask the district attorney to review the
matter p “

As a protection for persons who report, the law prov1des that the
department of social services must keep the information jt receives in
strictest confidence.?® (This does not, however, entirely eliminate the
possibility that a reporter will be required to testify ip a court
proceeding.) Moreover, any reporter who acts in.good faith is immune
from civil or etiminal liability arising from the incident.2s

. ”

. Students’ Health - : A '

. State statutes reveal the General Assembly’s desire to have school
" personnel take an interest in students’ health. G.S. 115-143 is concerned
with contagion. It provides.that every person who works in a school .
system must have a current physician’s certificate on file in the superin-,
tendent’s office. When a person is first employed or pe-employed after
© more than a year’s absence, a certifieate that he “dogs not have tuber-

‘culosis in the ecemmunicable form, or other communicable disease, or
any disease, physical or mental, which would impair the ability of the
said person to-perform effectively his or her duties” must be filed before
he may begin work. Thereafter he must file a certificate of freedom from
communicable tuberculosis at the beginning of ‘each vear before starting
work. In addition, the school board or the supermtendent canrequire an
emp10\ ee to.undergo a physical exgmination at any timé;and anyone ab-
sent more than 40 days in a row because of a commumcable disease
“ must submit a doctor’s certificate that he is free from commumcable

disease before returning. ;

Another statute (G-S. 115-133) requ1res prmmpals, teachers, and
janitors to report.unsanitary conditions to the board of education, and
principals are authorized by G.S. 115-183(2) to use a school bus to takea
student (or emplow ee) to the doctor or<hospital in case of an illness or in-
jury that requires immediate attention.

Health instruction is one-of the few statutorily requ1red parts of -the
curriculum. G S. 115-204 calls for health education, which must include

“instruction on’the harmful effects of alcohol.and other drugs, and re-
~ quires that teachers observe their pupils and report obvious abnor-
malities. Under- Department of Public Instruction regulations, this term

includes abnormalities in height-and weight as'well as problems of sight . -

and hearing. The statute also 0 encourages the State Board of Education
and the Department of; Human Resources (DHR) to spend state health
funds, when available, on free dental treatment and the correction of

23, Il § TA-544 (1979 Supp.). ’ .
24, [, § TA-550 (1979 Supp.). L . . 9 e

; ’- . . g S
. - LS ) .
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sight, hearing, or other physical deects for children of indigent parents. -
Enforcement of the immunization law (G.S. 130-87 through -93.01) is a _
major health responsibility of schools. The statute (G.S. 130-90) requires
the principal to cooperate with the DHR’s enforcement program by
refusing to alfow a child -not properly immunized to remain in school
longer than the thirtieth day after he enters. The.law, rewritten in 1979
and strengthened in numerous respects, requires that the principal
= determine whether all children enrolled are in compliance and exclude
those who are not. (Some school authorities had argued that the former
statute required them to check for immunizations only when a child .
first entered school.) Children who received red measles vaccinations
before their first birthday must be revaccinated against the disease.
Local health departments must provide all immunizations free. Schools
"must keep records of immtiniz&tions, which are to be open to inspection
by state and local health officials, and must réport in writing to DHR
within 60 days after school openg. Thé report must give the total atten-
_dance, the number of children ot immunized, and the number ex-
empted from immunization. (Day-care facilities have identical duties,
which should ease the burden for schools.) There are two exemptions
. from the immurlization requirements: one for children who should not
be immunized for Tedical reasons, another for those whose parents ob-
Jject on religious grounds. Parents of the latter group must file a written
* statement® that vaccination violates their religious_convictions. . =~
- In 1979 the General Assembly also redefined teachers’ duties to in-
clude a health-service role, and it attempted to provide them some
protection from liability arising from that part of their duties. Ac-
cording to G.S. 115-146.1, teachers’ duties may include (1) giving medica-
tion, if a parent requests it in writing; (2) performing first aid or life-
saving techniques learned in 2-training program approved by the State
Board of Education; and (3) giving emergency health care when delay .
. would seriously endanger the student’s life or Health: No teacher can be
required to do the first two, but the'third.is already the duty of every.
teacher or principal. The law of torts (see pages 16-15»xrecognize$“that
~teachers and pfincipals have a ‘duty of carg,so\\;'ard students that in-

-

. cludes taking thereasonable steps any ordirary\adult should be capable

of during an emergency.?® G.S, 143-300.14 provides that the state may

" defend teacheérs or-other school employees against claims that arise
from their rendering of health care, and it may pay judgments (G.S. 143- -
300.16) under the State Tort-Claims Act. To qualify for this assistance ..

\_ from the state, howaver, the teacher or employee must notify the Attor-

‘ney General within 30 days of being notified of the claim or 10 days after
.being served with a complaint. It should be emphasized that the'stateis = -

o 25. The statute does not say where or with whom the statement should be filed, but the principal
~ would be a logical reeipient. He should at least receive a copy.
26. W. Prosser, Liee of Torts; 3d ed. (St. Paul, Minn.: West Publishim{ Co., 1964), § 54, p. 338,

S
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not obliged to provide this defense or to pay a judgment. The Attorney
General may refuse to defend, settle, or pay judgments under a number
of circumstances, including a broad exemption for actions in which
defens® “would.not be in the best interests of the State.”?
Student Safety o : ‘ ’

"

Certain North Carolina statutes glve principals specific ob]lgatlons for-
student safety. G.S. 115-133 réquires them to report any needed repair’
of buildings to the board of education. (The same obligation also rests on
teachers, janitors, and district committeemen.) Four related statutes
(G:S. 115-150 through -150.3) assign numerous fire prevention duties to
the principal (see Chapter 6) and punish his neglect of them as a
misdemeanor.?® G.S. 115-258 and -259 provide that schoo) boards must
procure devices to protect the eves and require them to be worn by
teachers students, and v151tors ‘in potentially dangerous laboratory
courses. Though pfincipals are not mentioned in-the eye-safety statutes,
it may be assumed that they will be the ones who will supervise the im-
plemgentation of these provisions. Article 22 of G.S. Ch: 115, which deals
with school bus§s places responsibility for a safe transportation system
primarily on prmclpa]s See Chapter 7 for'a discussion of that subject.

But statutory law is only a small part of a principal’s obligation to
keep the school safe for students. The larger obligation arises not from
statutes but from the common law of torts. Tort law governs civil (as op-
posed to criminal) injuries. ‘Black’s' Law Dictionary defines tort as “a
* violation of a duty imposed by general law or otherwise upon all persons
occupy mg the relation to each other which is fnvolved in'a given trans- -
action.” For a tort to occur, there must be a duty owed by.one person to
another, a breach of that duty, and'a reasonably foreseeable resulting
injury or damage Moreover, the dutv must be one imposed. by law, not
merely by* prlvate agreement or contract between persons or by a
rehglous or moral impulse. :

o Do teachers .and prmclpa]s have a legal duty to thelr students?
Y Definitely, yves. Their duty to guard students from physical injury-is well
recognized in the law of torts.2? It is generally agreed that school person-

- nel to whose care chl]dren are entrusted must protect them from harm g

I3
27. N.C. GEN STAT. § 143-300. 19(1979 Supp ) allows the Attorney General to refuse to defend for
reasons listed in N.C.. GEN. STAT. § 143-300.4(a) (1978). Those are (1) when the claim did not arise
sout-of the state emplo\ ment;-(2) when the employeée acted from, fraud, corruption, or malice; (3)
" when defenst would create a &)nfhct of interest between the state and the emplovee; and (4) when
defense would ndt_ be in the siate’s hest interests. N.C. GEN. STAT. § 143-300.16 (1979 Supp.)
agsumes that Judgments wi)l be paid only for clarms that were defended or could have hcen de-
fended by the Attorreyv General. - .
.« . 28 Every principal should keep a cop\ of thc‘xc statutes to refer to in carr\mu out their require-
%+ ments. The laws’ directions as to drills, removal of hazards and mspectl()ns are (lctmlcd
29. Prosser, qu nf Tor f\;, pp 337-38. -
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just- as a parent must do." The principl is a natural and “logical: -
corollary of the in loco parentis concept that allows sehools to discipline -
" students as their parents might. Naturally, the nature and extent of the -
duty varies with the age, experience, and mentaJ and physical ability of
the‘ child. Schools must be far mere protective of first-graders than of
twelfth-graders’, more protective of the mentally and physically. handi-
capped than of children who are ot handicapped. ' '
, But to some degree the duty exists toward every student. In finding-
T * thata bus driver had been negligent toward a child whom he struck and
N killed, the North Carolina Supreme Court noted: “He must recognize
that children have less capacity to shun danger than adults; are more
prone to act on impulse, regardless of the attendant peril; and“are tack- .
ing in full appreciation of danger which would be quite apparent'to a
mature person.” In a later case on similar facts, the State Court of -Ap-
. peals pointed out the variability of the duty of care: “What constitutes a
place of safety [for letting children off a bus] depends on the age, ex-
perience and'ability of the passenger. A place of safety for an eighteen-
vear-old high school senior of ordinary experience and intelligence might
be a place of peril for an inexperienced six-year-old first-grader. The
care which a school,bus”driver must exercise toward a school bus
passenger is proportionate -to thes degree of danger inherent- in the .
passenger’s youth and inexperience.”2 o -

The first of the four requirements for a tort—the existence of a duty -
relationship—is a matter of law. The second and third elements—
whether a breach of the duty occurred and whether injury resulted—are
questions of fact to be decided by judge or jury. The final élement is

* whether the injury was a reasonably foreseeable consequence of the
negligent Wehavior, and that again is a matter of law. The law requires
persons to foresee not only the obvious, immediate results of. their ac-
tions but also events slightly farther removed in the chain of causation.
An example from North Carolina case Jaw % illustrates the point. In 1972
‘a collision between a school bus and an automobile caused the death of a
fourteen-year-old boy who was thrown from the bus. Evidence at trial
showed that the motorist caused the collision -by entering the intersec-
tion from a side street, ignoring a stop sign and a flashing red light. The
evidence also showed, however, that the bus driver was driving with the

" door open when the accident occurred and the boy had been standing in

" or very near the open door through which he fell to his death. (Further

' evidence was presented, though denied by the driver, that the driver ac-
“tually instructed the boy to stand'by the door and lean out from time to:

\

[

30. L. Peterson. R, Rossmiller, and M. Volz, The Law and Public School Opbration, 2d ed. (Harper
and Row: New York, 1978), pp. 27476, ’ . ' '

31. Greene v. Mitehell County Board of Edueation, 237 N.C. 336, 340, 75 S.E.2d 129 (1953),

32. Slade v. New Hanover Board of Education, 10 N.C. App. 287, 295, 178 S.E.2d 318 (1971).

33. Childs v. Dowdy, 14 N.C. App. 535, 188 S.E.gd 641 (1972), .
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t1me to check oR a loose/pane] an the side of the bus ). The diiver: argue(
. that, even if-he were negligent in allowmg a passenger to stand near ar
open door, his negligence: was not the' proximate (lmmethate) cause o
~ the’ boys death. The death -after all, was’ caused lgy the co]]1slon for
W‘hlch the bus driver was rot to. blame:

. Both the trial cauxt and the appeﬂate court dlsagreed with the dr;ver
The Court of Appea]s ruling is a.good an’alysis of foreseeability:

IR Whlle having the door. open had nothing to do w1th thie collision
the evidence' permits ah 1nference that Gary's death would not have
occurred if he had not been exposed fo the open or or if [the
motorist] had not operated her automobile into théNgtersectior
without stopping or yielding the right-of-way..Both of theBe ‘events
could be found to have concurred to produce the tragic result.

. To be actionable it is riot necessary that i injury intheprecise form

in which it occursshould be foreseen from an act of negligence. It i
_Only necessary that in the exercise of reasonable care, consequences
' of agenerally injurious-nature mlght be expected. The question here
is not whether the, bus driver; in' the exercise of reasonable care,
should have foreseen that a motorist was likely to enter the inter-

. section from a servient street, collide with the bus, and thereby

- cause Gary to fall or be thrown through the open door. The question

18 whether the driver. shou]d have expected consequences of 2
generally injurious nature to result from operating the bus with the

‘ door open, whﬂ'e permlttmg (or perhaps even lnstructlng) ‘the

.o youthfu] passenger to&stand near or:in the ‘ope ing. We have no dif-

: ‘ﬁcu]ty in answering thls7]atter questlon in t afflrmatlve .

Since the court conc]uded that the driver: shou]d have foreseen injury of
_ some kind as a likely result of his negligence, it found him liable, along
»  'with.the motorist, for the boy’s death.3* Thus one guestion for any court
’A  that hears a tort ¢laim will be whether the defendant’s- behavior was
/\’reasonab]y. likely to produce some injury, even if the speclflc Harm
‘produced was not exactly foreseen'or directly caused by his behavior. If

the answer is “yes,”-the legal requirement of foreseeability. is met.
~ Even when sll elements of a tort are present, the person accused will
“not be liable if the 1nJured person was also neg]lgent The legal term for
the 1nJured person’s cu]pablllty is' contributory negligence. The law
_recognizes that children are less responsible for themselves than adults,
" and it reflects that fact in the rules of contrlbutory negligence.'In North
Carolina, a child beneath the age of seven is held to be lncapab]e of con-
trlbutory negllgence 35 A child’ b ween seven and fourteen is presumed

. 34.°Id. at 539. The case was sent hack (remanded) fofa new trial on the issue of whether the stu-
.dent was Ytﬁ]trlhutorll\ negligent. A dlscussmn of conmbutory negl}gence follows 1mmedlately in
- the'text, - ‘ -

3» 0 N C. INDEx 3d, NEGLXGENCE § 18 p 387 ( 1977

. . BV
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S

not to be negligent,® but the defendant is free to fry to prove that the
child was negligent, despite the presumption. To do so, the dej_’endant
must show that the child acted in a way he knew or should have known

- was dangerous. A child is not expected to act as an adult-would act, but

9

he is expected to act.as an ordinary child of his same age, capacity, jud
ment, knowledge, and experience would have done in the same or a

" similar situation. Whether he did behave in this way is for the jury to

decide. A child of fourteen or above Ts preSumed to be capable of con-

. tributory negligence, as an adult is, but his. attorneys are-allowed to

show that he was not in fact as aware of risk in the situation as an adult _
would have been. If the jury is convineed that the injured child acted as,
say, a reasonable fifteen-year-old would have acted, he will not be held
contributorily negligent. -

The point for principals to remember is that; while students &an be:
held responsible for their own safety to a certain extent, their respon- _
sibility is only partial. Principals must be aware of ‘the physical condi-
tions of their school’s buildings and grounds and must do what they can
to keep them safe. Furthermore; they are responsible for providing ade-

" quate supervision for every child while he is under- the school’s care.?”

-

' The following ten suggestions, taken from a principal’s legal treatise,
are excellent guidelines.3 , B

1. An assembly or other meeting of both students and staff
should be held periodically in order to review school rules for the
safety of students. ‘ : - .

2. When issuing instructions or directions for the safety of stu-
dents in school, the age and ability of the students must be taken
into_account. If there are any special categories of students for
whom different standards would apply, such as physically or men-
tally handicapped youngsters, special rules may be necessary.

3. There’should be no time during the day when each student is
not under the supervision of a member of the staff or otherwise
strictly accounted for. .

4. If your state requires that a certified person always be in
charge of students, appropriate assignments should be made and a ,
record kept of each assignment. [North Carolina does not require
that students be supervised only by certified ‘personnel, but in

36. Id. See also, Mitchell v. Guilford County Board of Education, 1 N.C. App. 378, 161 S.E.2d. 6454
(1968). . . -

37. Exactly when a child is in the school’s care is a matter that principals should consider
carefully. The school’s responsibility cannot be confined to class hours only. It probably must in-_
clude the time spent in being carried by school bus to and from the pickup point, organized after-
school activities; school-sponsored trips and athletic events, and a brief waiting period before and
after school. But principals would be wise, in my opinion, to try to limit the school’s responsibility
to these times, notifying parents clearly of the limitation. " '

38. Ralph D. Stern, “The- Principal . and Tort Liability,” The School Principal and the Law
(Topeka: National Organization oh Legal Problems in Education, 1978), pp. 214-15. .
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~ assigning .duties principals should consider the varying competen- .
’ cigg of student teachers, teacheds’ aides, vdlunteers,-ete.]

. The staff should be instructed to report all dangerous condi-
tions so that steps may be taken to correct them. All such reports
should be acted upon immediately. Similarly, all injuries to stu-
dents should be promptly reported and the parents immediately
notified. If there ar&any questions as to the seriousness of the in-
jury, prompt medical attention should be secured.

-6. Appropriate warning signs should be posted in shop.rooms,

' parking areas, and other potentially dangerous places.

7. All activities taking place away from the school site should be
approved by the principal. If there are any questions concerning the
activity, the princ¢ipal should investigate the matter and either dis-
approve the activity or impose appropriate limitations. Only stu-
dents whose parents have signed permission slips drafted by the
principal should be permitted.to participate in such activities. The -

slip should ‘indicate an acknowledgment by the parents of the

_ nature of tl:g activity and the nature of the supervision that will be
provided. = T .-
8. The principal sHould consult his school district’s attorney as to
whether private vehicles may be used “to ‘transport students to
athletic and other school events. B -
9. The principal should designate sgmeone to be.in charge when
he is not present. ‘ : N : o '
10. The principal should ascertain from an attorney whether . °
school districts in his state are required by law to-pay.any judgment -

- rendered against a principal stemming from an action taken in the

course and scope of his employment. f they are not, the principal
should carry appropriate insurance. Such insurance may be offered
through the state professional association. [Because North Carolina
units -are not required by law to pay judgments rendered against
employees, principals should consider purchasing their own liability
insurance.] '

- When Parents Disagree ~ ' : _ ‘
The principal’s role as guardian %f the child, standing in the place of
* parents, c# be troublesome when the parents are in conflict. A number
- of principal$ have expressed their concern to me over how they should
behave when an adversarial relationship between parents spills over
into the schogl setting. The questions they ask include: Should a student
be released during or at the end of the'school day to either parent or only
to the parent who brought him'to school? Which parent can view the stu-
dent’s records (discussed below) and attend school conferences? Should a
noncustodial parent be allowed to eat lunch with or visit the'child at
school? Should an older child’s wishes be taken into consideration on
these matte®s? Does the, principal.run any risk of liability if a child is
“snatched” or the custodial parent’s rights ate otherwise violated?

28
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" Because there is s6 little case law on the subject, I. asked two

specialists in family law for-advice on how a priricipal should handle

~ these problems. Patricia H. Marschall, a former judge and an expert in
' “family law, replied in part: »

A practical solution wo{:ld seem to be for the s¢hool officials to
assume that both of the natural parents have a right to do-all the
things you mention: attend conférences, eat lunch with the child,
pick him up after school, ete. If the custodial parent wants to pre-
vent this, he or she should be required to file a certified copy of a
decree preventing this activity. A decree which either denied visi-
tation, gives the custodial parent the. right to determine the

- parameters of visitation, or specifically forbids a particular activity
would suffice.?> R N ; .

Susan H. Lewis both teaches and practices in the family-law area. In
~ her opinion, when parents are separated, but no court order or separa-
tion agreement exists as to custody, both parents have the same rights : |
to visit the child at school, to see school rgdords and all the rest, as they
~would if there were no separation. If a principal is having difficulties in
such a situation, Professor Lewis suggests that

. it might -be advisable to write'a lettér to éach parent informing
that parent that as far-as the school is concerned it is obligated to
defer to the full barental rights of each parent, until a separation

-~ agreement is signed or a court order is entered, and that the school

_ . cannot become involved- in asserting the claims of either parent .

: " against the other. - - o o

- On theother hand, where theré is a court order. or separation agreement
dealing with custody, Professor Lewis ‘suggests that “(t)he custodial,
parent is in the driver’s seat, unless there are specific provisions to the
contrary.” A principal who faces this difficulty should obtain a copy of -

- the agreement or custody-order: “If the doeument does not-answer his - - -
question, he should resolve all questions in favor of the custodial parent.

If hecannot tell, he should ask the school attorney to resolve the mat- .
ter.” Professor Lewis states that “(t)he key information the school needs = - R
is the identity of the custodial parent . .. .” . -, NP

Custodial parents run the show, unless the documentation containg =
specific rights otherwise in-favor of the noncustodial parent. Asto- .
the child’s wishes, they are irrelevant, unless they are incorporated .
in a court order.4 R B Lo

14 T

’ . o . - _ L
39. Letter from Patricia H. Marschall, professor of law, North Carolina Central Unj,vergity_, .
Durham, North Carolina, April 2, 1980. : o . .
"40.- Letter, from Susan H. Leéwis, attorney-at-law, Chapel Hill, North Carolina, May 22, 1980.
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Privacy of Records

The federal Family Educational nghts and Prlvacy Act*! requires
schools to keep confidential the records they maintain about their stu-
dents. It also requires them to show the records to students parents and

eligible students. The law was enacted in 1974, and HEW regulatlons un-
der it'have been in effect since 1976. Its pr1mary effect is to give parents

access to their child’s school records (ard to give access to the student
himself when ‘he reaches 18). while denying access to other persons

without the parents’ consent. There are, however, a number" of excep- - .

. _tions to this general statement.

Coverage. The law governs access to “education record‘s 7 Some kinds
of documents_do not fit the definition of “education records,” even
though it is qurte broad. In general, education records include any writ-
ten documents directly relating to a particular student kept by the
school or a person acting for the school. This definition includes every
item contained in a North Carolina student’s cumulative record folder:
standardized test scores, grades teacher evaluatlons health data and
disciplinary actions:

It also. includes many documents not kept in cumu atlve record

folders, but the law specifijcally exempts records that are made by
educational personnel for their own personal use and’ are not available to

any other person except a temporary substitute (not a successor-in the

_ position). This exemption protects for example, the notes a teacher

makes about a class for his‘own use, so long as he doesnot share them
with another person. More important, it probably-allows guidance coun-
selors, school psychologists, and social workers to refuse to show parents
. .records of what students have revealed in confidence. Whether informa-
tion should be kept from parents is, of course, a difficult policy decision
for school officials; one that should probably be made by the school
board. If the board concludes that student welfare makes it advisable to

keep students’ confidences from parents, then whoever made the record -
. may not show the record to any other person. Once he does, the record o

becomes an education record, which must be available to parents
Furthermore, if parents are denied access to counselors’ records, the

next question rhay be whether a psychiatrist, physician, or other pro- . )
fessional engaged by the parents can be denied access. In such a cir- -

cumstance it would be harder for a school to maintain that denial was
~necessary for the student’s protection. ‘
Other exemptions from the definition are records on studentsias em-

ployees, alumnl recgrds (those made about graduates or persons no,

1
J

41. The Faml]y Educatlonal Rights and Privacy Act, 20 U's.C.§ 1232¢ (1976), also-known as theb

Buckley Amendment. - , . N

\ . A T . N
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longer ‘in attendance), and the records of a law enforcement unit
associated with the school.42

Parent/Student Access. Exceptions aside, the right of parent/stu-
dent access to records is-extensive. For one thing, an eighteen-year-old

" student’s access to his records does not end when he leaves school. He

“may return at any time and see the remaining records, though it is also

true that schools are free to dispose of records except for those few re-
quired to be kept under state law.*> Nor do parents’ rights necessarily
end when the student becomes eighteen. The school system has the
authority, which should bé exercised through a written board policy, to
let parents see the records while the young person is still a dependent for

income tax purposes. Moreover, parents do not automatically lose their

rights through separation, divorce, or the award of custody to the other .
parent. Only when one. parent is specifically denied the right to view
records or stripped of all parental rights by court order can the other

)

parent deprive him or her of rights'under the Family Educational Rights

“and Privacy Act.* Finally, the rights bestowed by the act belang not

only°to parents and legal guardians but also to persons who are acting as _

parents toWard the child. This simplifies the school’s relationship with
the substantial number ‘of children who live with persons who have not

" formally adopted them. Unless the school is notified to the contrary, it is

LY

entitled to assume that the adults with whom a child lives are his
“parents” for the purposes of the records act.”’ S

Parents and adult students who inquire about-the student’s records
should §jrst be shown a list of the kinds of records-the school maintains.
Then they must be shown the records they wish to see as soon-.as it is
convenient for the school, but not more than forty-five days after the

-origindl request ‘is received. In some instances—~th,aﬁ? is, when not un-
. reasonable—the school may insist that parents or students come in per-

son.'to view the records and may decline to-furnish copies; but it must

produce and mail copies of records if refusal to do so would effectively

“.prevent access to the records by those entitled to it. A reasonable

amount may be charged te-tover the cost of copying, mailing, etc.

School officials sometimes ask whether they may insist onr being pre-

" A2, These records are exempt if kept _solely’for'law en\forc#emen'tvpul"poses. 80 that the'law efr

forcement officers and school officials who-are fiot concerned with law enforcement have no access

to each other's records, 20 U.S.C. § 1232g(a)4)(B)(ii) (1976). *

43. N.C. GEN. STAT. § 115-165.1. (1978) requires school uni'tsLto -keep permanently-"as a
minimum, adequate identification data (including date of ‘birth), ‘attendance data, grading and -
promotion data...."” The legislative history of the ‘federal act, however; cledrly indicates that -
schools‘may discard information as they see fit. Indeed, the act hppa}rently meant to encourage the
purging of records. The only limitation in this regard is that no record may be discarded once a
specific request to see it has beefi received. o ' ’

44. This point has been widely misunderstood by boih-pa;'ents and schogl 6(ﬁcial§ Océasionally,'

a parent with custods asks the schoo! not to show a child's records to the other parent. Under the
Buckley Amendnient regulations, such requests should not be honored unless the parent shows a
court order divesting the other parent of parental rights. 41 Fed, Reg. 118 at 24671 (June 17, 1976).
Y < » S L ) ;‘ )
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sent when records are being examlned Neither %he act nor its regul:
tions answers the questlon but such a requirement is- a reasonabl
precaution, in my opinion. The schaol has a legitimate interest, afteral
" in protecting its records as well as a responsibility to the student t%
.~ s0. The presence of a school emp]oyee will often be needed, in any evenf
to explain the record to whoever is examining it. Parents/students ar

- clearly entitled to explanations under the act.” 7’
-Parents/students who take exception to material in a student’

records have several options. If the school agrees that it is in¢orrect o

unfair, the materla] may simply be remgved. But.if the-school stands b;

the aceuracy and fairness of the record, the parent/student has a rlgh

~ to a hearing. Though many elements of the hearing are left ta the schoo
officials’ discretion, several are specified by regulation. They are tha

(1) The hearlng must be held within a reasonable time after it Jjs re
quested, but only after notice to the parents of date, time, and place

(2) It must be conducted by a school official without a d1rect interest i1
the outcome’ (not, for example by a teachér who wrote a commen
under. dispute); -

(3) It must allow the parents/student to be representéd by an attorne)
or other person and give them a full and falr opportumty to presen:
relevant ev1dence and

(4) It must resu]t in ¢ a wrltten dec131on w,lthln a reasonab]e time after if
is concluded. - ' -

If the decision supports the parents the records w1]] be changed tc

reflect it. Even if the decision is'iii the school’s favor, the parents retair

an important right. If they wish, they may require that their writter
“statément setting out wherein they dlsagree with the record be includec
" in the record. From then on, as long as'the dlsputed portion of the record
is kept, the parents’ egplanatory statement must be shown to every per-
" .son who sees the record itself.
Access of Others. The general intent of the act is that the school not
show private information (as distinguished from “dlrectory informa-

% tion,” dlscussed below) from student records to other persons without

"the consent of the student or his parents But there are nine separate ex-
ceptions to the general rule. 0 5
(1) School emp]oyees with a legitimai
records. The act requires school: um\ts to adopt a written policy out-
llnlng its procedures with respect to records; the policy must define
“legltlmate educatlonal interest” ‘and{jst (by. category or position,
not by: name) which. employees have such an’ interest: School units
‘probably have eotisidérable dlscretlon here. One board of education
might conclude,far instance, that 'teachers have no ]egltlmate in-
‘terest in records once their students are promoted to a higher grade.
Another might reasonably reach the opposite conclusion—that



" {9) So also do accredifing agencies. .
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" teachers can verify their own diagnosis and treatments of education-
al problems by following their pupils’ later academic careers.
(2) Officials of a school tp which a student has transferred or is going to
transfer may see the records. But his parents or he should be
" ‘notified that the records will be sent and.be given the chance to.
review them beforehand. ’ S e T
. (3) State’and local.government officials who are performing audits of
. school units may exanine records needed for that purpose. -
(4) If a statute (such as the chjld-abuse reporting law, G.S. TA-543) re-.
‘quires that information be reported, the school may rélease it to the
.government officials nameed in, the statute. Unless the release of in-
" formation_js required by statute, however, the school may not
- release it exgept with the parents’ or student’s consent .or under
court order. Law~enforcement agents must present a subpoena in or-
“der to see student| records. Wi Eel
(5) When a student has applied for financial aid from a caollege or some
other source, its representatives may see his records. S
(6) Educational testing organizations ‘that are developing tests as
~ predictive measures or are seeking methods to improve instruction.
‘may use records if students cannot be personally identified through
the research by anyone other than the researchers. The information
must be destroyed as soon as no longer needed for its original pur-
pose. - ( - '
(7) If information is needed in an emergency to protect the health or
“~safety of the student or another person, it may be released. One ob-
vious example would be information about the allergies of a-child
- hospitalized after an accident at school. : .
(8) Certain high-ranking state or federal education officials have access
_ .torecords. - .., ' : -

RPN

All 6ther persons, unless they have a court order ar consent from the -,
Student or his parents, are entitled only to directory information about
students—and not always to that. Directory information is defined as -
the student’s name, ad_dress,_vt,e.lepho_qe number, date and place of birth,
major field of study, participation in officially recognized activities and”
sports, weight and height of members of athletic teams, dates of atten--
- dance, degrees and awards received, the school_last_attended, and -

similar information. If the school wants to release direetory informa--. - -

. tion, it must first give students and parents written notice. of exactly -
"what it intends to release and then give individual students the chance

to ask that information_ about them not be released.”” ... e
~ Must schools provide directory information to every outsider who asks
for it? In my opinion, the answer is no. The federal hct, which pre-

} ' ) .
= : | .
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: . sumably dominates the fleld lt covers says that dlrectory 1nformatlon

“may” be.released.*
The School’s Respons1bllltles. The act imposes several obllgatlons

“on thé* gchool unit or schodl. First is the duty to Seek the parents’/stu- - .

_ dent’s consent ‘whensomeoneé asks to see a student’s recgrds. Except for
* _the nine categories. of -exempted persons noted above, before showing
. records the school must obtain . written consent stating the specific
-r‘—.-records to be released, the reasons forrelease, to what categories of per-.
sons they will be given, and whether the parent/student wants a copy of
- the released information. Once the parent/student consents, the school

releases the records, informing the recipient that he in turn is bound by

federal law not to disclose to others.

- Second, the school must keep, in or attached to each students flle,
list of all persons (except. school personnel and those with written con-
_sent) who request .access to the record and. their interest in seeing it.
Each person who asks to see records must be added to the list, whether
or not he is permitted to see them, and the list should note whether the

' request was granted:

‘Third, -évery school unit must adopt a wrltten- pollcy on access to ‘

‘records.*¢ The policy must do the following:-

“+ (1) Téll students and parents what rights the federal act gives, them

.' (2) Tell them how .to go about galnlng access to their recgrds;

(8). State the amount charged far copies and under whaF rcumstances

~«  the school will not furnish copies; .
“ (4)"Name the kinds and locations of education records the school | keeps:
and the.title and address of ‘the person responsible for each;

; (5) Describe what information the school will release without consent;. 3

(6) State that a list, which the parent/student may see, is kept of every
_ person, who asks to see the student’s records,
() Explam the procedure for’ correcting a record and for 1nsert1ng a:
statement dlsputlng the record. -

. Copies of the policy must be. available for.' any parent or student who :

- asks for one. More lmportant the school must make reaSonable efforts .
to notify parents and studentsof their rlghts each year. The penalty for
a dehberate and ‘dontinued v1olatlon is’ a cutoff of federal funds, '

. }

- Protectmg Students from Themselves
Self-Incrlmmatlon Counseling

: 45 "A contrary argument would be that under state law all records kept by pubhc schools are
* public records, available to anyone. Certain records are spgcifically protected by the federal act but
those that are not, such as directory information, are governed by state law; and hence open.

* .. 46. For an excellent. .comprehensive ‘model policy, see Joan G. Brannon, “Student Records: .
- Proposed School Board Policy to Comply thh New Regulatxons » School Law Bulletm 8 no. 1 _

(lnptltute of Government January 1977).
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One very difficult problem of the pr1nc1palsh1p is the need to strlke a
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balance be];“}een protecting the ipdividuél student., on the one hand, and
protecting ‘the interests of the school community and the larger com-

munity, on the other. The problem comes sharply into focus when the =
principal learns or believes he is about to léarn that a student has been . o
involved in crime. Po some extent, the principal must consider his ac- - -
tions in the light of legal principles. He has a legal duty, from the inloco
parentis doctrine, to act for the student as the child’s parents would act.
He has the same duty, however, to act for the well-being of all other stu-
dents under his care, in addition to his duties to maintain order in the
school as its executive head'and to cooperate with the police as a citizen. _
~ The conflict of legal obligations leaves the principal with considerable -
-~ discretion, so that his choice is likely to be made as much on thebasis of
~ethics as of law. Charles M. Wetterer, a principal'and a lawyer; describes “:

. the principal’s situation,’ when police Aare not involved, in these termis:: .-

- It is generally accepted that legally; the principal may deal with

minor criminal acts committed in-his school and decide on suitable . -
'_ - . punishment for the offender. . o IR
> - The school administrator is allowed greater latitude than the o

police in interrogating students in an effort to uncover wrongdoing . = - e

v ’S,..

and criminal acts because of the'in loco parentis relationship of the -
. '+ . brincipal to the student and because the principal has an obligation
. 4. _ .to' protect the ‘student -body- from ctime and physical danger.
- _-.’HOwever,'Que'sl_tioning by the principal to.discover where the guilt
++ lies-presupposes that the principal will handle the problem himself
.+ + and.will confine any punishment of the-student. to a school dis-
. ciplinary -proceeding. Whenever the principal realizes that the "
- nature and seriousness of the crime are such that it is his duty to -
call in the police, he should avoid any further questioning of the
*- suspected student. If he continues to interrogate beyond this time,
he no-longer acts in loco parentis, but rather as an agent of the
“police.. ' '
When the police become involved, either because they contacted the
prineipal in the first place or because he called them,. the sithation: -~
changes. At that point, since the police are pursuing the public’s in-
terest, the principal should protect the student until his parents are -

P

&

. - ¥

-available to.do so. Wetterer’s assessment is this: - -

. o

If the police come to school with a warrant to,search a child’s per-+ "~
son or locker, or to make an arrest, the principal must comply: He .-
- “could be guiltyof a crime, himself, if he refused. However, it is in
~ the, best interests 6f the child [to request permission to:call his
- parents and inform them of what is going to occur, whether it be- -
* questioning relative to a.search or an arrest.. TR
' . Once the police-are involved in:a:matter-af ‘'suspected student
™7, crime, theroleof the prineipal, or other.school person, is.ethically, if -
»* <* " not legally, very clear. While he'may be outrag‘ed;'repelled or dis-
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N -~ gusted by the alleged crime, he must act to safeguard the student’
. rights; because of his obllgatlon to the student. . .
ST The principal’s first and, most important act‘mn for the chlld’s~ T
- " protection is to notify, the chll d’s parents. The principal should uxge
the delay of questioning by the police, if at all possible, until it can ¢
- 'be done in the student’s home or, at least, in“the” ‘presence. of the,
2 . . parents. If thisis not possible because the. Chlld s parents cannot,be A
" reached .and the police insist.that the Lnterrogatlon cannot be.
‘delayed ‘then the principal ‘himself- should take the place. of the.-_;.“ :
parents. The school official must protéét the stqdent against self- - b
1ncr1m1natlon At the very least he should advise the student of hi§ -
right to'remain silent if the pollce fail to do so. He must assure ‘the
" studen# and make it clear to the pollce that héls there to-see that .
the chily’s rights dre protected. The sfudent should not be’ coerced or
threatened into making self-lncrlmlnatory statements ora confes-
sion. -

. By zealously protecting the student’s rights, the prlnclpal is not )
‘ hamperlng the detection of crimepr interfering with the wérk of the =
police: He is serving the cause-of justice and fulfl,llmg his legltrlmate
obligations to the students in his éharge. A S g

See “Worklng with Pollce » Chapter 3, for a’,dlscuss1on of North Carol.lna
law on interrogation of juveniles, 7 _
, What about students’ .confidences.to a: gundance counselor" Should_'
'they be protacted? (Sixvhe Privacy of Records section’on keeplng coun-, .~

wE L

seling records from Rarents.) ‘The problem"ls somewhat easier- there
beqause the police are not involved, but the pmnclpal ha§ the added dif-_
f1culty of not being the sole or the initial decision-maker. The counselor
-is the first to recelvefmformatlon from students, and he must decide
“ihen to share’it with the principal. To avoid trou esome—perhaps dan- ‘'
gerous—situations, principals -and counselors should reach. general
~ dgreement on their respective respons1blllt1es T S .
The counselor’s role can be difficult. Inev1tably, he feels a conflict at S
times between his duty to the student and his duty to the school ad-g" r
{ ministration of which he is a part. This conflict.is exphcltly reconged:.-v
in the American Personnel Guidance Assoclatlon s ethlcal standards AL

The member- [counselor] has a respOns1blllty both to the in-
':“d1v1dual who'is served and to the institution:within which the ser-
S ‘ "'v1ce is pérformed. The acceptance of emprloynient in an institution
e+ . . implies that the member is in substantlal agreement. with" the
' - general- policies and principles of the imstitution. Therefore the ~
profess10nal act1v1t1es of the member are also in-accord with the ob-.

47 Charles M. Wetterer ‘Emergency Sltuanons Involvmg Alleged Student Qnme, in Ralph D.
Stern (ed.), The School Principal and the Law (Topeka National Orgamzanon for Legal Problems of
" Education, 1978), pp. 182-83. ey

48. American Personnel Guidance Association, Ethical Standarde rev. ed. (Washmgton DC
1974) (henceforth APGA Standards). - “ T N Sy
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 jectives of the institution. If, despite cqneerted efforts, the member
cannot reach agreement with the.em loyer as to acceptable stan-
dards of conduct that allow for cﬁa)ljs in institutional policy con-
‘ducive to the positive growth and development of counselees, then
ter-m]inating the affiliation should be seriously considered [Section
A2)].... :
" The ¢ounseling relationship and information resulting therefrom
must be kept confidential, consistent with the ‘obligations of the
.member as a professional pg’x:s,on [Section B2 -
.~ The Association’s:standards hold [Section B(1)] that thé courtselor’s "
¢, primary ob 'gé’ti'oig ‘is to the’ counselee; but this need not'prevent coop- -
eration or i ‘formation-sharihg_' between:the counselor-and the principal.
The- best relationship may be oné in which:the counselofs agree to share
information on problems affecting the school without identifying par-
~ ticular-students. - - AR I "
“Another suggestion by. Duane Brown, professor of education and coor-
~dinator of the counseling psychology program-of the University of North
Carolina;at Chapel Hill,* is that counselors should distinguish between
.- information from students about-events that have already occurred and
- \ information on events that are planned. While he.would rarely, if ever;
- “divulge:information about past events, Professor Brown advises a courn- ",

1.

“selor who learns from a student in confidence of an impending breach of .-

- the law or school regulations to tell school or law enforcement author-
' ities,% again without identifying individuals; and to tell the"studerst that
~ he intends to do that. ... . . - S I
Sometimes a student confides:inforniation, that reveals that he is in
some danger. In this instarice, too, the counselor and also'thg principal, _
once he is informed; have 4 duty-to breach the confidence. For example, '
- Prof.:Brown recalls that his university students, while training as coun-
selors, have been told of strong suicidal urges, of}lsexua],'mo]estatiop. by .
~ school eniployees or family ‘members, of Tailufe to take life-saving « °
_" medication, and of pregnancy in circumstances that seemed to threaten
. the mother’s mental or physical health.>" In these instances he and the
X counselors-in-training did not hesitate to inform proper persons im-
. mediately, as required by another of the’APGA standards.52

49."I am indebted to Professor Brown'for most of the 'material presented in this discussion of
counseling. In our intérview (March 19, 1980} he helped me clarify my thinking on the issue of con-

_ fidentiality and provided useful éxamples and advicg for counselors and ‘principals.

" 50, Some.counselors believe that North Carolina law (G.S, 8-53.4) prohibits their revealing to
anyone anything learned in.the counseling relationship. This is incorrect. The statute applies only
to the admissibility of evidence in civil or criminal actions. -

= 51. Professor Brown does not consider the fact of pregnancy alone to be a circumstance that
should necessarily be revealed. e e ’
2. “When the. counselee’s condition-irHlicates thit there is clear and imminent danger to the . ‘
counselee or others, the riiember is expected to take diréct personal action.or fo inform responsible
“authorities?” Section B(4), APGA Standards, & " B : :
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It is important to tell students. when 'their confidence will be
breached—if possible; before confidences are given. Section B(7) of the
APGA standards states that “counselees shall be informed of the condi-

* tioms under which they may receive counselmg assistance at or before
the time when the counseling relationship is entered.” Since most con-
tacts between counselorsand studenits do not involve confidential infor- _
mation, it may seem awkward to the counselor to warn all students that-

. ~under some circumstances information they reveal will be passed on.

T Even s0, the counselor should be alert Jo indications that,a partlcular
‘student is about to divulge secrets so that he’can be w( ned.

Y

Offering Adequate Educatlonal Opportumty

A few children make very httle academic progress. Many more do not
‘learn as wellor as rapidly as their parents think they should. When this
happens, what reSponsibility, if ahy, does the principal ‘bear? No final
court decision has yet found a school employee liable for a student’s
 failure to'learn, ‘but the issue has beer. lltlgated often enough in recent
years-to merit a-discussion here. :
. The first claim from a student who asserted that he had not learned
 appeared in a seemingly frivolous action brought by a Columbia Uni-
b ' versnty undergraduate.®® In response to the university’s claim for $1,000
in overdue tuition, the student lodged a $7,000 counterclaim for fraudu- .
lent mlsrepresentatlon Citing the university. catalogue, inscription3 on
campus buildings, and graduation speeches by university officials, he *
‘argued that Columbia had promised but failed to teach him wisdom.
- Both the trial and appeliate court granted summmary judgment for-the
un1versnty, pointing out that wisdom cannot be taught and no rational
-person would believe that it can.

.But in the 1970s, a series of serious challenges has been made under
the headmg ‘educational malpractlce 754 The fact that none has yet suc-
- ceeded does not:mean that none will. Courts were equally reluctant to
enter the field of medical malpractice, and for-similar reasons—that
heallng (learning) was a mysterious process, that doctors’(educators’)
~ expertise was beyond the understandlng of judge and jury, and that at-
tachlng legal consequences tq doctors’ (educators’) errors would too -
heavrly burden, if not destroy,(t?ﬁﬂwalth care system (or public schools). -
“So; just as the law did finally’ choose to malg health care providers take
fmancnal responsibility for their negligetice, schiool off1c1als may well be i
requ1red to do the same; at some. future date.: . :

"+ 53. Trustees of Columbla Unn v. Jacobsen 53NJ Super 574, 148A2d63(App DW‘l‘)")‘)) aftd
“31 N.J. 221, 156 A.2d 251-(1959).
54. Peter W. v, San Francisco Unified Sch. Dlstnct 131 Cal. Rptr 854, 60 Cal, App. 3d 814 (1976);
Pierce v. Board of Ed. of City of Chicago, 358 N.E.2d 67 (Ill. App. 1976) rerid 370 N.E:2d 535 (111,
~ 1977% Donohue v. Copiague Union Free School District, 47 N.Y.2d 440, 418 N.Y.8.2d' 375 (1979);
- Hoffman v. Board of Ed of Cltv of New York, 49 N. v.2d 121, 424 NY S.2d 376 (1979)
'y

1
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The most recent case—and one that came very close to succeeding—is
Hoffman v. Board of Education. of the City of New York. Its facts are
memorable—a principal’s nightmare. The plaintiff was the mother of a
child mistakenly placed and kept for eleven years in classes for the re- -
tarded who sued the New York City School Board for'damages resulting
from the negligence of its employees (principals, teachers, and a psy-
‘chologist). Mz:s. Hoffman’s claim rested on these undisputed events in
‘her son Danny’s school career: Although ‘he suffered from a, severe
speech defect, his original placement at age f'ive‘\ivas made by a s¢hool
psychologist on the basis of an intelligence test requiring ‘verbal
answers. The boy scored 74 on the test; 75 would have entitled him to "

* placement in a.normal class. His motHer, a German-speaking widow
with a junior high school education, was told by a prihcipal at the first

' z#schiool that Danny was Méngoloid and needed either inshitutional care’

" or, -at the least, placément in classes for the mentally refarded. (The

. diagnosis of Mongolism seems to have been made solely by casual visual
‘observation of the-child. He was not,.in fact, Mongoloid.) She was not I

told that these conclusions and his.placement were based on-a test or

‘that she had the right, under school board policy, to demand retesting.-
Had she known_of the testing, she eould have told school officials that , _
_ her son had scored 90 on a.nonverbal IQ test given him eight'months * = -
v earlier. v , - e

The crux of the negligence claim was the handling of the school psy-

- chologist’s report. It- recommended that the child’s intelligence be re-

- cevaluatéd within two years “so that -a.more accurate estimation of his
abilit‘ies. can’be made.” The recommendation was ‘ignored for the next

.. eleven years—despite the fact that at ages eight and nine Danny scored

“in the ninetieth. percentile .on réading—readiness tests. The" child’s .

- achievement, as opposed'to his intelligence and readiness to learn, ac-
tually deteriorated during the years, so that when he was-eleven years
old, for instance, his reading level was 's'lig}}dy lower than-when he was

nine. The boy was assigned to seven differe‘nt schools during the years .- =
he spent in the New. York City system, though his residence never

changed; He made almost no academic progress, leaving school with less

than second-grade reading and computation skills, and claimed to have .

suffered severe emotional harm for the false diagnosis: and inap-

- .propriate placement. The error was ‘detected only when the Social
"/ Security Administration required that't}'ie-"boyfs:IQ be retested for con-
~ tindance of payments after his eighteenth birthday. At that point he
scored over 100—in the “bright normal” range. He was then ejected from
7> an occupational training program for the retarded, for which his new .
score made him ineligible, and allegedly suffered alengthy depression as-
a result. At time of trial,; Danny was 26 years old. He had worked half-
_ time for several years as a delivery boy, earning $50 weekly. His speech
_,‘defec't still prevented 'mq§t persons from 'understanding -him ' (speech

~

-
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therapy was begun. on]y after he left the pubhc schools) A psychologlst .

_~anda psychla‘trlst who testified for the plaintiff attributed his failure to

" - - achieve as an adult at a level commensurate with his-intelligenceto
: - depression caused by his awareness. that he was, for all practical pur-

~ poses, uneducated, did not know how to earn a living, and did not under-

“stand (in his'own words) “where he fitted into the world and even where ‘

he fitted into his family.” The plaintiff asked for damages for’her son’s
. ‘emotioftal suffermg and decreased intellectual development and earning
RIRCE v, capacity. The trial court, on a jury verdict, awarded $750,000. On appeal, -
the cort, upheld the finding of negllgence and the school ‘board’s

habllltv though it did order that the. plaintiff receive only $500 000 in .

damages.”The sc.hool board appealed to Ngw York’s highest court of ap-
peals, where it won a narrow(4-3) Victory.
. Some.nionths before the final Hoffman decision, the same court (the

hlghest court of New York) had .come closer ‘than any other state su- .

-7« ;preie court before thag‘tlme to recognizing a claim of- edycational mal-
_practice. T,Kle garlier case, Donohue v. Copiague Union Free School Dis- .
- “trict,’® was brought by a high school graduat:e who could not read‘ In_ =
B b that case the court admitted that every element of a tort was present. -
‘Noting: that doctors, lawyers, architects, and other professionals are
held to have a duty of care toward their cllents the court'saw no essen=
* tial distinction requiring it to exempt edueators. Though it would be dif-
ficult, it'was not impossible, the majority concluded, to define the stan-
dard of care owed .and to prove that educators negligence, rather than

other. factors caused the failare to learn. As for proof of injury, thTZ

“#" court found it obvious that an illiterate person is damaged, economically
'i.,,;‘ + and. otherw1se Even so, the court held that it did not have to recognize a

* new. ground- for_legal action if such recogmtlon would be contrary to- ," '

- public polxcy-—and it refused to do so. The court chose not to inVolve it-
*» self and-the lower courts in reviewing educational policy-making and ad- - -
~ ministration, pointing out that parents had ample opportunity under
> New. York law to appea] educators’ decision through administrative

" channels. In Hojjman the later case, four of the seven judges who had

* formed the majority in Donahite again declmed on grounds of public

) policy, to"allow judges to review the acts or omissions of school person-
.- 'nel, but this time three judges dissented. The dissenters focused on the
~ school’s failure to follow the direction for retestmg glven by its own psy-

- chologist.. They ‘approved the strongly worded opjnion of the trial court, -
which had' concluded, “Negligence is negligence, even if [the school = -
board ] prefer[ ] semantlcally to call it educatlonal malpractlce "51

R * 55, 'Hoffman v. Board of Ed of City of New York, 64 A.D.2d 369, 410 N.Y.S. 2d 99 (‘l‘)78)
: : 56. 47.N.Y.2d 440, 418 N.Y.S.2d 375 (1979). -
‘ 57. The intermediate court's decision i in Hoffman (‘%)4 *A.D.2d 369, 410 N.Y. S 2d 99 at 111 [1978]
v expresses a sense of outrage rarely-seen. in Iegal opinions—for example “[Nlot only reason and:
justice, but the law as well cry out for an afflrmanc of plamtlff‘s right to recovery. Am .other
result would be.a reproach o justice.” Y .

7
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Hoffman illustrates the particular dangers that arise from diagnosis

"and treatment of special education needs. This is the area of placement
“in which school employees’ mistakes seem most likely. to occur—and
most likely to be ¢ostly: Principals and classroom teachers should be -
vigilant in looking for children in regular programs who are not
progressing normally. However, once childrén are identified as having
special needs, North Carolina principals no longer have ultimate respon-
sibility for placing them. Final decisions on special education placement

.- are made by\an administrative committee for each_school unit,® al-
~ “though the priﬁcipa] does preside over the school-based committee that -
forwards recommendations to the administrative committee.5 Since his’

~. responsibility is less than in other states; the principal’s liability is also
less.. oot Tl e L
Another'trdlibl_esorﬁe-f'issue._"that'. hae: figured in malpractice claims is
whether the school has been truthful with parents about the child’s
progress. Two coiirts that were unwilling to award damages simply for -
the student’s failure to learn stated a willingness to do so in future cases

if parents prove that school officials deliberately misled them about
their ‘child’s academic status.s® This deljberate act w"ouﬁ be a tort—

. fraudulent mi CNpresentation. Presumably the tort would be proved by
such evidence as the 'school’s failure to send written reports, hold con-,
ferences, or respond to inquiries or, worse, the school’s assuring parents

' that the child was progressing satisfactorily when it knew that he was

-~ '

not. Viewed in this light, the practice of “social promotion” itself might - -

be seen as an intentional tort. Indeed, that was the plaintiffs’ claim in
the two cases mentioned above. Principals would do well to consider the .

+ adequacy and frankness of their communications with parents and
B those of their teachers regarding students’ progress.

Since the principal is in charge of the school’s instructional program
and supervisés teaghers’ work, it seems reasonable to expeéct him to sée
to’it that every student has an adequate opportunity to learn. In fact,
that basic assumption about the principal’s role is embodied in the

A% statutory authority over placement given hini in G.S. 115-150—the
~authority to grade and classify pupils. Assuming that the principal does
. have a duty ta:provide minimally satisfactory educational opportunities,
+.+ that duty can be met by (1) hissconscientious evaluation and supervision

. of the faculty, (2) his informilxhimse]f of which students are not.mak-

“58. 16 N.C.A.C. 2E.1507 (1979).

59. 16 N.C.A.C. 2E.1506-(1979). :

60. Peter W.v. San Francisco Unified Sch. Dist;‘ict, 131 Cal. Rptr. 854, 60 Cal. App. 3d 814 (1976);
Donohue v, Copiague Union Free Sch. District, 407 N.Y.S.2d 874 (1978), aff'd 418 N.Y.S.2d 375
(1979). The Supreme Court of Oregon recently upheld a student’s claim for fraudulent misrepresen-
tation against a community college. He had entolled on the assurance that he would receive ad-
vanced welding training, but three vears later the necessary instructional cquipment was still on
order. Dizich v. Umpqua Community College, 287 Or. 303, 599.P.2d 444 (1979).

-

vt
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' mg satlsfactory progress and (3) his mformmg the parents that a child
is having academic problems and working with them to help the child
overcome those problems . _ —
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~* - STUDENT DISCIPLINE

Principals have the authority to discipline students. Despite the fears -

expressed by many, including some members of the United States

- Supreme Court,! the princixizlj’s legal authority is not materially less to-

~ day than in the past. Still, students have always had certain rights un- .

. der the law, and it is more important than ever for a principal to under-
stand them. '. o o
-~ A student has few" affirmative rights—that is, rights to pursue a
course of conduct contrary to the wikhes of school authorities. Such as
they-are, his affirmative rights largely proceed from ,t}he_First",f_&mendj~ :
ment, which guarantees freedom of speech, religion,” press, and™
assembly. But he does have a growing number of negative rights. This
term refers to his legal ability to prevent school officials from taking a
.whole group of actions contrary to his interests. The category includes
the right to be free from discrimination based on rage, sex, or marital or
parental status; the right_to certain standards .of fair procedure (due
process) before the school imposes penalties for violating its rules; the
right to have his school records kept private (see Chapter 2); and ghe_
right to certain protections of the Fourth Amendment (which forb
most searches without consent.or a warrant). ‘Although some of these-
rights arise from federal legislation and regulations of federal agencie®;

. most of them have been established by decisions df federal courts. Of the "
court-established rights, only those confirmed by the Supreme Court
can be viewed as final (and those too are subject to-redefinition). Many
of the rights claimed by students have been recognized by only one or
more decisions in federal district or circuit courts, and recent ones at .
that, so that students and school officials share a feeling of uncertainty
about them. At this period students’ rights are in flux. Though the pen-
dulum may be swinging slowly. toward. protection of the rights of in-
dividual students, it is not yet clear how far'the courts and Congress will N

“ -

1. The four dissenting justices in Goss:v. Lopez, 419 U.S. 565, 599 (1975), which established due iy
process requirements.for short-term suspension, predicted that “the imipact upon public education
will be serious indeed. The discretion and judgment of federal courts across the land often will be
substituted for that of the 50 state legislatures, the 14,000 schoo! boards and the 2,000,000 teachers
who heretofore have been responsible for the adminisfration of the American- public school
system.” In practice, though, Goss requirements apparently are not burdensome for school .ad-
ministrators. s : B
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" goin limiting the school’s authority. The wise course for a principal is to

" learn the areas in which legal difficulties are likely to arise and to seek -
direction from the school board or advice from. the superintendent and,
1f possible, the board attorney in developing policy in those areas.

" School law materials often make the point that students are entitled '
to dié process;. both substantive and procedural. Those legal terms sim--

‘ ply mean that any court that reviews school discipline will be concérned =~
first with whether the rule was fair and second with. whether-it was -

. .- fairly enforced. One section of this chapter’ deals with a question of the

- ‘'basic falrness of school rules or substantive due process—the section on
student expression. The other. sectlons discuss procedural due process—
that is, the metheds for enforcing school rules: corp punishment,

' suspensron expuls10n searches to uricover evidence.of rule-breaking,
lowering of grades, exclusion ‘from - extracurrlcular activities and
privileges, and cooperation with law enforcement authorities. Readers
should not be much concerned, howé(rer over whether a prmc1p1e under
tdiscussion involves procedural or. substantive due process, since any ac- -
"tual disciplinary s1tuatlon is lrkely to raise both issues.

/
-

Regulatmg St ent Expressnon

> Near}y forty years ago.in a case called West Virginia State Bd of
" Educatiog v. Barnette,® the United States Supreme Court settled the
question of whether students have First Amendment rights. They do— "~
éxtensive rights. Again in 1969 the Court made the same point in-a case
whose often-quoted passages, bear repeatmg here

Students in school as well as out of school are persons ’ under our
_Copstitution, They are possessed of fundamental rights which the
State must respect, just as they themselves must respect their obliga-
tions to'the State . .. . First Amendment rights, applied in the light of
the special characterlstlcs of the school environment, are available to
teachers and students. It can hardly be‘argued that e1ther students or
teachers shed their constitutional rights to freedom of speech or ex-
pression at the. schoolhouse gate.’ <

Since then various lower courts have defined students’ rlghts of ex-
pression to include speakmg, writing, wearing insignig, placing adver-
tisements, “carrying signs, and distributing on or off school grounds
material produced by themselves or others. The spectrum of topics on ’
which they may express themselves is broad: school business (including
sharp criticism of how it is handled), personal concerns.such as sex and
health, and social, philosophical, and political issues of every sort.

2. 319 U.S. 624 (1942).
3. Tinker v. Des Moines Independent Commumty School Dlstrlct 393 U.S. 503 (1969) [hereafter,

Tinker). ¢ _ 4
\ : /
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Their rights of expression are not unlimited, however. Courts do not
accord students full First Amendment privileges. The reasons for. this.
are that, first, students are not adults, and second, they. function in the
necessarily limited setting of the school community. The Supreme Court
stressed both limitations in the Tinker case (quoted above), and the

g Fourth. Circuit Court of Appeals, which' has jurisdiction over North

Carolina, has emphasized them also. The first time the Fourth Circuit

+--Court ruled in a school newspaper case, it 'lstated that students’ con-
stitutional rights are fewer than other citiZens’ rights and that high

-'school students have fewer rights than college students—though it -

decided the case for the high school plaintiffs. In the court's. words: -

-“Free speech under the First Amendment, though available fo juveniles

and high school students, as well as to adults, is not absolute and the ex-
tent of its application may properly take-into, consideration the age or

" maturity of those to whom it is addressed.”* Courts fully recognize that
‘the main business of the public school is formal education for its stu-
“dents and that nothing, however valuable'in itself, should interfere with
_that goal. Thus activities that must be tolerated in public streets and

parks or even of. school grounds® may well be forbidden in school

corridors and. classrooms. -

Four types of students’ expression can be 'forb'idden—~]ibe],‘obscen"ity, '
material that ¢an reasonably be predicted to cause(substantial disrup-
tion of school activities, and ‘material that encourages actions that en-
danger student health or safety. Unfortunately, the rule is far harder to -
apply than to state. Understanding the situation for.each of these areas
involves some further explanation of legal principles and case holdings.

Libel is not protected speech for anyone; student:or adult——and cer-
tainly the school has a strong interest in keeping libel out of sechool-
sponsored publications, since school officials as well as'the. libeling
writer may be held responsible for any resulting harm.t Still, some .
school administrators tepd to see libel in what is merely strong criticism
of their own or other people’s behavior, or perhaps they forget the sub-
stantial protection available under the law? to those who criticize public

~

4. Quarterman v. Byrd, 453 F.2d 54, 57 (4th Cir. 1971).

5. Sword v. Fox, 446 F.2d 1091 (4th Cir. 1971). e T

6..W. L. Prosser, The Law of Torts (St. Paul, Minn.: West Publishing Co. 1964), p. 794.

7. The seminal case is New York Times v. Sullivan, 376 U.S. 254'(1964), in Which, the Supreme
Court held that public officials may not recover for defamatory falsehoods concerning their official
conduct unless the allegations were made with actual malice—that is, knowing that they were false
or with reckless disregard of truth. Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967), extended the
“actual malice” standard to those who defame public figures. School board members are public of-
ficials/figures and superintendents almost certainly so. The only three coyrts to consider whether
public school. teachers are either public officials or public figures have divided. Basarich v,
Rodeghero, 24 Til. App. 3d 889, 321 N.E.2d 739 (1974); Johnston v. Corinthian Television Corp., 583"
P.2d 1101 (Okla. 1978)—teacher is a public official under Times. Franklin v.-Lodge 1108, B.P.O.E.,
97 Cal. App. 3d 915, 159 Cal. Rptr. 131 (1979)—teacher neither a public official nor a public figure.

*
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offlclals ‘and pubhc flgures Before censorlng student erresslon as

libelous, the prineipal should seek the advice of the school attorney.
Obscenity presents a similar situation in'one respect; that is, the cases

on student expression - indicate that. school officials quite. ofteﬂ'rban as

| - obscene material thg is.not, in pomt ‘of legal fact, obscene. Defined in

law, obscenity, at least. for adults is. those expressions “which, taken as
‘a whole, appeal to the'prurient mterest in'sex, which portray sexual con-
“duct i in a patently-offensive way, and. whlch taken as a whole, do not

" have serious llterary, artistic, political, or sc1ent1f1c value.”® Materlal =

that is merely coarse and vulgar or even profane and indecent is-not to

--be confused wlth obscenity; and it is not certain to what extent such ‘
; material ‘can be prohibited.? Again, the principal should confer with the
school: attorney on whether certain material is sexually exp11c1t or.

legally obscene before attempting to censor it.!°
The third form of unprotected speech may be the most difficult of all

“to 1dent1fy When can a student’s speech or attion reasonably be predic-

. ted to cause Substantial disruption? The principal’s job is easiest when -

the expression has already occurred and has caused a disruptian ‘that he
thinks'is substantial. In that case, he can forbid further expression and
be assured that a court will give him the beneflt of ‘any doubt as to
whether what happened materially interfered with school activity. But
- often’ the principal learns of the expression befére it occurs or is

.. publicized and predlcts that it will cause substantial. d1sruptlon In that. -
_ situation, colirts agree that the principal can—in fact, must—prevent:

dlsorger if poss1ble The dlfflculty comes in getting agreement on what

“disruption” is and when it is reasonahle to believe that it w1lloccur Ex-
amples from the cases may be helpful. '

In the followmg cases the court that reviewed the facts felt that the

+ school offic1al~overreacted that his fear of disruption was urirealistic:

" Five students who had worn black armbands as a protest of the Vietnam

War were subJected to a few hostile comments from classmates and it

One federal district court has held that a student, even though serving as vice-president of the stu-
~dent body, was not _a public figure, and it upheld administrators’ decision to seize copies of the
school paper libeling him. Frasca v. Andrews, 463 F. Supp. 1043 (E.D.N.Y. 1979). But a state appeals
court found no tortious invasion of privacy in publication of University of Maryland basketball
players’ academic difficulties, since the players were publicfigures; Bilney v. Evemng Star
Newspaper Co., 406 A.2d 652 (Md. App. 1979).

~+8. Miller v. Cahforma 413 U.S. 15, 24 (1973).

9, Paplsh v. Board of Curators, 410 U.S. 667 (1973); Thonen v. Jenkms 491 F.2d 722 (4th Cir.
1973); Bazaar v. Fortune, 476 F.2d 570(5th Cir. 1973); Vail v. Bd. of Educ. of "Portsmouth Sch. Dlst
354 F'. Supp. 592 (D.N.H. 1973); Jacobs v. Bd. of Sch. Comm’rs, 490'F.2d 601 (7th Cir. 1973), 4
128, racated and dismissed (1975); Frasca v. Andrews, 463 F. Supp. 1043 (E.D.N.Y. 1979)

10. North Carolina attempts by statute t6 forbid the distribution to minors of naterial that is not ' ;

obscené a3 to adults [G.S. 14-190.1(d), -190.7, -190.8, -190.10) (1979 Supp.)}—an effort that the Un-
ited States Supreme Court found constitutional in Gmsberg v. New York, 390 UJ.S. 629 (1968). Ex-
actly what can constitutionally be forbidden as to minors is still unclear, however, and.at 'a
minimum a court would have to determine that the material was forbldden before school ofﬁclals
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was rumbred that other students might bé’at‘_’%hem up.!' Students had

distributed-a’paper off school grounds and a few students (despite the
distributors’ warning not to do so) carried their copies into school.!2 A
nonstudent who was wearing signs and giving out leaflets on a college
campus had his signs torn from his body and anonymous callers.to the::,
~.campus police threatened violence if he waS‘lndt*r’emdi/éd.,” In five other
cases, school officials produced no evidence pointing toward a . distur.: -
bance. They simply asserted that, judging from the nature of the expres-- -

. sion, disruptidn was likely to follow. The courts disagreed.™ '
In the following instances, on the contrary, disruption either occurred

" or the courts concluded that it was reasonably predictable: A student ad--

dressing an angry crowd of students told them to “go down there and
~take the park” and the crowd obeyed, leaving one person dead and

several injured'in a police confrontation. !5 Students gave out leaflets in
_the week before examinations that stated fdlsely that school was can-
" celed for two days.!e Students were advised to “got off their bitts and -
_fight for their rights,” presumably against school'authorities.!” Students
“‘'who were agitating both for and against nonrenewal of a teacher’s con-

* tract planned a walkout from.assembly, held press conferences on school

grounds, _and walked out of class.’® Some abusive ‘encounters had

. already occurred between students protesting the Vietnam War and

other students, and the principal feared violence because one-third of
the student body came from military families (a North Carolina case).®

* . In another case the'disturbance predicted was more subtle, consisting of

" psychic tharm to individuals. The editor of a high school newspaper
“planned a survey by individual questionnaire of students’ sex attitudes
and behavior, to be followed by an article analyzing and commenting on
the results. His principal; however, forbade the survey for fear of emo-
tional damage to some students. The Second.Cireuit Court of Appeals,
after hearing expert testimony that students’ might be harmed, upheld
the principal.20 In‘reviewing a principal’s prediction of disruption, some

o

11. Tinker, 393 U.S. 503 (1969). .. .

12. Sullivan v. Houston Indep. Sch. District, 307 F. Supp. 1328 (S.D. Tex. 1969); for later stages of
case, see 333 F. Supp. 1149 (S.D. Tex. 1971) and 425 F.2d 1071 (5th Cir. 1973); and see Thomas v,
Board of Edycation, Granville Cen. Sch. District, 607 F.2d 1043 (2d Cir. 1979). ‘ ‘

13. Jones v: Board of Regents, 436 F.2q 618,09th Cir. 1970). - e S ST

14. Antonelli v. Hammond, 308 F. Supp. 1329 (D. Mass. 1970); Channing Club v. Board of
Regents, 317 F. Supp. 688 (N.D. Tex. 1970); Scoville v. Board of Edue. of Joliet Township High Sch.

Supp. 456 (E.D.N.Y. 1972); Shanley v. Northeast Ind. Sch, District, 462 F.2d 960 (5th Cir. 1972).

gﬂDisxt. 204, 425 F.2d 10 (7th Cir. 1970), cert. denied, 400 U.S. 826 (II1. 1970); Koppell v. Levine, 347 F.

15. Siegel v. Regents of University of California, 308 F. Supp. 832 (N.D. Cal. 1970).
16. Speake v. Grantham, 317 F. Supp. 1253 (S.D. Miss. 1970). L
17. Norton v. Discipline Committee of East Tenn. State University, 419 F.2d 195 (6th.Cir. 1969), ',
-cert. denied, 399 U.S. 906 (1970). . . T
. .18 Karp v. Becken, 477'F.2d 171 (9th Cir. 1973),
-19. Hill v. Lewis, 323 F. Supp. 55 (E.D.N.C. 1971). .

. .- 20. Trachtman v. Anker, 563 F.2d 512 (2d Cir. 1977). - -

17
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possession of obscenidy was.reversed when he proved that, the words
judged obscene also appeared in a copy of Harper’s magazine in the

reading for eighth-graders at the school.??

If the principal learns of or foresees serious dlsruptlon or any v1olence ‘

then of course he must act 1mmed1ately to stop it. But if his concern is

.-courts have been persuaded that the schoo]’s position' was l‘ogic:’illy in-" -
_consistent because the offensive materlal appeared elsewhere at school -
" with no disruption.®! ‘For example, a tenth-grade student’s expulsion for -

% school library and in The Catcher in the Rye, whlch ‘was requ1red S

léss serious, it should be met by regulating the time, place, and manner:-

of student expression .rather than by forbidding it altogether. The .

Supreme Court has held that school. authorities may regulate time,

L place, and manner without abrldgmg First. Amendrient rights.? For in-

* starice; .students certainly could be képt. from giving ‘out literature or
;o makmg speeches during classes or assemblies. Perhaps they can even be
"+ . required to submit all material to the prmc1pal before distributing it

* (but see the discussion on pages 42-43 ori’ legal requ1rements for such a

~provision): But there is a fine line that each’ principal will have to judge

between regulating student activity reasonably, so that it does not inter- -

“fere.with the school’s main ‘business, and . burdening students with

-

ey »
.

regulatlon to the point where their rights of expressmn are lost or:

city ordinance that allowed distribution of pamphlets i in'streets but not
“in alleys, a citizen has the rlght to exercise the First Amendment in all
appropriate places and that right should not be denied through at-
tempts to confine expression to a few places.2* Any regulation, therefore;

should be precisely tailored to its purpose of keeping order, so asnot to

dlscourage student expression further than necessary.

The fourth type of prohibited speech was recently 1dentlf1ed by the

Fourth Carcmt Court of Appeals. (North Carolina is in the fourth cir-
cuit.) The case, Williams v. Spencer,” concérned distribution of a paper -

containing an advertlsement for drug paraphernalia. The principal and
other school officials felt that the ad violated the part.of the school

* poliey on distribution of literature forbidding material that“ encourages

€

actions whlch ‘endanger the health or safety of students " The trial and

Toe

21. Vought v. Van Buren Public Schools, 306 F. Supp. 1388_(E.D.‘Mich. 1969); Channing Club v.

Board of Regents, 317 F. Supp. 688 (N.D. Tex. 1970); Peterson v. Board of Edrcatlon 370 F. Supp.
1208 (D. Neb. 1973); Bazaar v. Fortune, 476. F.2d 570 (5th' Cir. 1973), rehearing en banc (on another
Yoint), 489 F.2d 225 (5th Cir. 1973), cert. demed 416.U.8. 995 (1974).
" 22. Vought v. Van Buren Public Schools, 306 F. Supp. 1388 (E.D. Mlch 1969)

23. Grayned v. City of Rockford, 408 U.S. 104 (1972).

24. ‘Schneider v. Irvmgton 308 U.S. 147 (1939). In Solid Rock Foundatlon v. Ohio State Univer-

sitv, 478 F. Supp. 96 (S.D. Ohio 1979), the court struck down a policy that confined distribution of
the plaintiff’s paper to eight points on campus whlle the official student newspaper was dlstnbuted .

at 145 points. , -
25. —-F‘Zd— (4th Cir. 1980) [No 78—1590 June 12 1980]

18
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appellate coyrts- agreed that the ad violated the policy and that the
policy was not anf unconstitutional limitation on students’ free-speech
rights. The appellate court also noted that (1) “commercial speech” such
as advertising .often is not given as much protection as other types
of speech, and (2) the time limits set in the school policy for appealing
»" principals’ or the superintendent’s decisions in such matters were
.- .reasomable. .. T . B
St An issue that arises regularly is whether schools can at least control
official, school-financed publications. Courts have unanjmously said no:
It may seem only fair, on first consideration, that schools should have
_ total or at least greater control ofser what goes-into the school newspaper
» than into -individual'gt,;udents’ oroutsiders’ productions, but every court
with which I am familiar that has considered the matter has decided
* otherwise. In probably the earliest major deadsion, a state college presi-
dent refused to allow the paper to criticize the goverhor or state legisla- .
tors on the theory that they were the owners of the paper and no paper
would criticize its owners. The court found the president’s rule unrea- -
sonable. It announced the principle that is still followed: Once the insti-
tution establishes a férum for the, expression.of ideas, it may not pick
and choose among the ideas sought to be expressed.? Cases since then
have upheld the right-of students to place ads on controversial political
subjects in the school paper,?” to'publish works by both students?® and
outsiders® that are distasteful to school authorities, and to-criticize
the authorities themselves in the paper.®® The same conclusion was
~ reached—that financing is irrelevant to control, even in the difficult ‘situ-
- . ation in'which the editors violated state law and thus made both them-
- - selves and school officials subject to possible criminal charges.?!
" . Even when the ideas expressed are repulsive to the ideals of the
" -educational institution, courts refuse to let authorities censor the
publication or cut off its financial support.® Dur own federal -cireuit
-court of appeals has twice ruled on the point. In a 1973 caée‘, Joyner v.
‘Whiting, the court required the chancellor of North Carolina Central

26. Dickey v. Alabama Bd. of Educ., 273 F. Supp. 613 (M.D. Ala. 1967), racated s moot sub.
nom., Troy State University v. Dickey, 402 F.2d 515 (5th Cir. 1968). P
27. Zucker v. Panitz, 299 F. Supp. 102 (S.D. N.Y. 1969). : )
28. Bazaar v. Fortune, 476 F.2d 570 (5th Cir. 1973); rehearing en banc on another point 489 F.2d . .
225 (5th Cir. 1973), cert. denied, 416 U.S. 995 (1974). - ) ’
29. Antonelli v. Hammond, 308 F. Supp. 1329 (D. Mass, 1970); -
* 30. Trujillo-v. Love, 322 F. Supp. 1266 (D. Colo. 1971).". *,° e
31. Korn v. Elking, 317 F. Supp. 138 (D. Md. 1970)—court held state law criminalizigg flag
. desecration unconstitutional as applied to depiction of burning flag on newspaper cover.
. 32. Joyner.v. Whiting, 477 F.2d 456 (4th Cir. 1973)— aper’ urged exclusion of whites from
" predominantly black school; Panarella v. Birenbaum, 32 N.$.2d 108, 343 N.Y.S.2d 333 (1973)—paper .
printed articles attacking religion. v A
33. 477 F.2d 456 (4th Cir. 1973). ‘

1
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Un1vers1ty to continue financial support of the. student neWSpaperf
despite the editor’s advocaey 6f racial- segregatlon The chancellor
argted that, in addition to being offensive, the paper’s position could not
be supported with state funds without violating thé Fourteenth Amend-
ment and the Civil Rights_Act of 1964. The federal district court agreed,

but the appeals court differentiated between action and mere advocacy,
ruling that the latter cannot be suppressed. While conceding that.in-
_ stitutions need not establish .papers and can stop publishing an es-
tablished paper for reasons unrelated to the First Amendment, the court
concluded, “But if a college has a student newspaper, its publication can-
" not be suppressed because college officials ‘dislike its- editorial- com--
ment.” On.the other hand, the court teadily agreed that the university
could block the editor’s intention to*allow only American blacks to work .

-on ‘the paper and only black businesses to advertise. There is no- reason"'r

to think the holding would have been dlfferent for a high schodl paper. .
. .In a second case,? the federal Fourth Circuit Court of Appeals applied
- the doctrlne thata publlc foru nce established, cannot be closed to an -
article on birth control in a higMschool paper. The court rejected Both
the school board’s arguments that (1) students beneath the compulsory
attendance age are a captive audience to whom the public forum doc-
trine is inapplicable, and (2) the proposed article undermined the board’s
-authority-over curriciulim. (Board policy forbade the teaching of birth
control.) The cases make the same point repeatedly: Once the school in-
vites students to air their views—whether through newspapers, literary
‘magazines, speaking programs, or bulletin boards—the door is open and
must remain open to expression of every kind with the four exceptions
..noted above.

¥ What - may a school do, then to regulate student expre‘Ssmn" The
Fourth Circuit Court has stated in three decisions that it would not ob-
ject to a properly drawn school regulation requiring.material to be
" reviewed and approved by a school official before distribution.?® But "
so far the court has not approved a specific school prior-review policy,
since in each of the three cases it struck down the regulation under
review as improper in one or more respects In the second case the court

~ set out these criteria: -

Such prior restraints must contain precisa crlterla suff1c1ently

" spelling out what is forbidden so that a reasonably intelligent stu-
deﬁt will know what he may write and what he may not write.
A prior restraint system even-though precisely defining what
may not be written, is nevertheless invalid unless it provides for:

- (1) A definition of “Distribution” and its application to different

" kinds of material; e . I
34. Gambino v! Fairfax* Count\ School Board 564 F.2d 157 (4th Cir. 1977)

I Quartcrman v. Byrd, 453 F.2d 54 (4th Cir. 1971); Baughman v. Freienmuth, 478 F. 2d 1345 (4th
Cir. 1973); Nitzberg v. Parks, 525 F.2d 378 (4th Cir. 1975).

oU
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, (2) Prompt approval or disapproval of what is submitted;
.+ (3) Specification of the effect of the [school official’s] failure to act
promptly; and, - . . ~ , o
(4) An adequate and prompt appeals procedure.

The most recent of these three cases?® illustrates how difficult it will
- be to draft a valid regulation. The school policy called for the principal to
" review-all material before distribution and to forbid distribution of libel,
obscenity, or material that.would ¢ause substantial disruption. The
court invalidated the school’s policy on the following grounds: (1) The
policy néither defined “substantial disruption” and “material inter-
ference” with schogl activities nor described the criteria the principal
should use:in predicting such eventualities. (2) Its definition of “libel”
was broader than the United States Supreme Court’s definition in a
- landmark libel case.? (3) Its procedure for reviewing the principal’s deci-
- sion #as not clear enough, nor was the review'quick enough (it was to.
take place at the next regularly scheduled meeting of the school board).

'(4) Last, the policy did not specify that the student could appear during

!

. . . . o o A TR T TR
the review process to argue his case. Besides pointing out these errors,

the court recommended that a student/faculty committee be created to
decide where on school property material could be distributed, what-
. type of material might distract and disrupt, and how serious a disrup-
_ tion would justify banning the material. It is perhaps possible, by.

following the court’s advicé, to draft a policy on prior submission that
will be acceptable to the Fourth Circuit Court, but doing so will require -
considerable effort and probably an attorney’s help. -

School officials can €xpect greater success if they try to forbid sales or

solicitations on school grounds. The decisi‘;ﬁ ¢
from North Carolina, have held that students’ rights are not violated by
rules against students selling items or asking for money or against com-
- mercial enterprises doing business at school. One court saw students as

© - acaptive audience to be protected from appeals for money, claiming that
students who solicit are directly competing with the school for other

“students’ time and attention.’® Another found noviolation of a busi-
nessman’s First Amendment (free speech) rights in a university rule
forbidding commercial solicitation in residence halls.®0 In the third, a
No§;h Carolina student sued for the right to sell-his own paper ag:hool'
and also to form a Free Press Club, one of whose major activities#would
be selling a variety of newspapers. The federal district court upheld the

g -9

36. Baughman v. Freienmuth, 478 F.2d 1345 (4th Cir. 1973).

37. Nitzberg v. Parks, 525 F.2d 378 (4th Cir. 1975). ‘

38. New York Times v. Sullivan, 376 U.S. 254 (1964). S

39. Katz v. McAulay, 438 F.2d 1058 (2d Cir. 1971), cert. denied, 405 U.S. 933 (N.X-1972).

40. American Future Systems, Inc. v. The Pennsylvania State University, 464 F. Supp. 1252
(M.D. Pa. 1979). r

P .

s in threecases, one of them -
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prlnc1pal s refusal, which was based on school board policy forblddmg’
sales on school property, The court saw no First Amendment issue at -
stake, - noting that the board was merely exercising its statutory
authority*! to regulate charges.*2 It was probably significant that in each
case the school rule was of long standing and unrelated to a desu'e to
suppress expression.

" In most instances schpols are free to discipline students whosé forms
of expression cause disruption—though of course they éannot punish a \
student simply because others react badly to his opinions. (In fact, they
are required to make reasonable efforts to protect a student in that-
situation.®) In a slight majority of the cases the courts have concluded
that a student can be punished for violating a school rule against dis- -
tribution of literature, even if the rule is later found unconstitutional,
but the Fourth Cireuit Court is among the minority that hold to the
contrary.*® Therefore, before taking disciplinary action against a stu-
dent, a North Carolina principal should be confident that the rule the o

. sﬁ}dent broke is constitutionally valid. Nearly all courts* would agree'
"« that students can be disciplined for‘disobeying valid rules regulating ex-;
' pression or, even without a rule, for deliberately causing disruption of<. "
" school activities.

.

- Corporal Punishment

Corporal -punishment, defined broadly as any form of pumshment

that inflicts physical pain,*’ is a disciplinary method used particularly

_ often in North Carolina. One national poll of teachers cited 70-per cent of
" the respondents from the South as havingwsed corporal punishment i in. .
the precedlng year, compared with 54 per cent of respondents from the '

41, N C. Gen. Stat. § 115-35(f) (1978). s
42. Cloak v. Cody, 326 F. Supp..391 (M.D.N.C. 1971), vacated as moot, 449 F.2d 781 (4th Clr 1971).
o 43. Jones v. Board of Regents, 436 F.2d 618 (9th Cir. 1970); Shanley v. Northeast Indep., Sch Dis-
K trict, 462 F.2d 960 (5th Cir. 1972).
44. Schwartz v. Schuker, 298 F. Supp. 238 (E.D.N. Y 1969); Baker v. Downey Cxty Bd of Educa-
tion, 307 F. Supp 517 (C.D. Cal. 1969); Graham v. Houston Indep. Sch. District, 335 F. Supp. 1164
(8.D. Tex. 1970); Sullivan v. Houston Indep. Sch. Dist., 475 F.2d 1071 (1973).
45, Scoville v. Board of Educ. of Joliet Township High Sch. Dist. 204, 425 F.2d 10 (7th Cir. 1970),
cert. dented, 400 U.S. 826 (1970); Fujishima v. Board of Education, 460 F.2d 1355 (Tth Cir. 1972);
-Nitzberg v. Parks, 525 F.2d 378 (4th Cir. 1975).
46. In Karp v. Beéken, 477 F.2d 171 (9th Cir. 1973), however, the court invalidated a students
suspension, holding that it was proper to keep him from expressing himself under the cir- -
. cumstances but not to punish him for trying. The court said, “The balancing necessary to enable
- * school officials to maintain discipline and order allows curtailment but 'not necessarily punish-
ment.”
" 47..Usually, corporal punishment means paddling, but incidents of siapping, jerking, hair-
pulling, etc., also occur. I also include in the definition punishment in which the punisher does not
‘touch the student—such as forcing him to eat-cigarettes, to stand for long periods, to run laps, or to
do push-ups, each of which has been reported in news stories. Corporal punishment does not include .
. DPhysical restramtoﬁa student by a principal or teacher to prevent harm to the student, another per-
-~ son, or property; nor does it include actions taken in self-defense.

)
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Midwest and 34 per cent from the East.® The North Carolina Associa-
tion of Educators reports that it helps to defend about 35 teachers per.
' 'year who are accused of excessive corporal punishment.® While only
five states forbid corporal punishment by state statiite,® North Caro-
lina is apparently unique in its fefusal to let local boards of education
forbid it'if they wish. These facts indicate that corporal punishment is
:""and will continue to be a problem for North Carolina principals. For:
” their own sake and their teachers’ sake, they ne¢d a clear understand-
ing of the legal issues involved. AR ,
Corporal punishment may no longer be a matter of constitutional law.,
. In 1977 the United States Supreme Court-held in Ingraham v, Wright st
+ first, that the Eighth Amendment (forbidding cruel and unusual punish-
\ ment) does not apply to schools and, second, that whilecorporal funish-
ment does to some extent deprive a student of the liberty guaranteed by
“the Fourteenth Amendment, fie need not receive any prior due process
such as a warning or a hearing. On the second point, the Court said that
~ the existence of state law remedies (typically, civil or criminal assault
.. and battery charges) provides after-the-fact due process that is suf- -
ficient protection from unreasonable force. Since that decision, almost.
no litigation on corporal punishment has occurred in the federal courts.
Our own circuit ceurt of ‘appeals, however, has reopened the door that ° '
 the Supreme Court-seemed to have closed. In a recent case the Fourth™ -
Circuit held-that in rare circumstances .corporal punishment could
_violate the federal Constitution—that corporal punishment might de-
* prive a student of “substantive due process.” That would be true, the
court said, when “the force applied caused injury so severe, was so dis-
- _proportionate to the need presented, and was so inspired by malice and
- .sadism rather than a merely careless or unwise excess of zeal that it’
amounted to a brutal and inhumane use of official power literally shock-
ing to the conscience.” The case was.sent back for a tridl on whether such
a situation had existed.5? ' S
In most cases, the area is governed by state law in North Carolina,
specifically by G.S. 115—156: -

Principals, teachers, substitute teachers, voluntary teachers,

teachers’ aides and assistants and student teachers in the public -

schools of this State may use reasonable force in the exercise of law-
- ful authority to restrain or correct pupils and maintain order. No
. county or ecity “board of education or district committee shall

e

48. “Theorists Seek Roots of South's Violent Tradition," Raleigh Neics and Observer, November .~
24, 1975, p. 1. Ce T
49. “If You Spank 'Em, Pay Your Insurance,” North ®arolina Education (November 1977), 12.
50. “State Law and the Status gf Corporal Punishment in the Schools,” Inequality in Ediccation
.- (Cambridge, Mass.: Center for Law and Education, September 1978), pp. 52-53.
51. 430 U.S. 651 (1977). C R
52. Hall v.. Tawney (No, 78-1553, May 9, 1980).

53
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promulgate. or contihuein effect a rule, regu]atlon or by]aw whlch
prohibits the use of}such force as is speclfled in this section.
" The statute is broad. It permits a wide variety of school personnel to ad-
-minister corporal punishment and forbids any board to prohlblt corporal
punishment entirely. The privilege to yse forge is limited to “reasonable”
force, but the 'statute doks not deéfine this term. Early North Carolina
~ case law, however, tells Us that, at a minimum, force is unreasonable if
it is act'uated.by malice pr anger® or causes permanent injury.5t '
School boards may adopt pohc1es regu]atmg and in effect ]lmltlng cor-
poral punishment, and mapy have done so. Most NorthCarolina school -
units revised their policies in 1975 to comp]y with*a federal cotirt
decision® that requxred certain steps before using corpgral pumshment
Although the decision in I [:graham (1977) overru]eg‘the earher case as to
the constitutional necessity for such requu‘ements' many -units retain
. them because they consider the procedures to give the best possible légal
. protectlon against suits speking state law remedles for excessive cor-
- potal punishment. . | :
A policy that seems uni ersal is to require that a second adult be pre- . -
sent when the punlshment is admijnistered.”The benefits of the practlce
“are obvious: The second adult can see (and later - bear witness, if
‘necessary) that the punlshlng official is ot carried away by anger or
" malice and does not.inflict setious injury. Practice does vary on the iden- -
tlty of the. two adults. In some units‘teachers handle ‘corporal punish-
ment, w1tness1ng for each othér. In others the principal inflicts it, using
_his secretary or other office Staff as witnesses.' The statute allows a
- .number of persons besndes teaéhers and principals to administer punish-
ment still, it is my oplnlon that a‘unit-takes.an unnecessary risk if it
gives substitute teachers, student teachers, aideés, or volunteers that
" authority. The regular teache and the principal are the persons most
- likely to be professmnal]y competent to discipline (and to be percewed
by a judge or jury as compet nt).
Some board or 1nd1v1dua] sc oo] pohc1es contain such, reQuu'ements as
' these: ' T
’ " - —That students be warned o the possnblhty of corpora] punlshment
—That other, lesser forms of punlshment “be used firgt;s
* —That the parts of the body to whlch punlshment is. ad’mmlstered be’
confined to-those named;
—That the method or instrument to be used be as specnfled to the exc]u-
sion of ‘others—for instance, paddling but no s]applng,
~—That the amount and frequency of-punishment be as Speclfled
—That each incident be documented by af"vvrltten report to the prlnc1pa]
_and often the parents. o S

53. State v. Stafford, 113 N.C. 635, 18 S.E. 256:(1893). &
_ 54, Drum v. Miller, 135 N.C. 204, 47 S.E. 421 (1904). '
~ 55, Biker v. Owen, 395 F. Supp. 294 (M.D.N. C 4975), summarily uf/ d, 4@3 U S 907 (1975). . |
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Despite the breadth of the North Carolina statute and the usual ab-
sence of a constitutional issue, corporal punishment can produce several
kinds of ]1t1gat10n First, the person who administers it can be charged
with either civil pr criminal assault and battery. Charges of this sort are

‘brought and reported. in the papers several times a year in North

Carolina, but there has. been no reported case of a Judgment against

N _,North Caro]ma school personnel in modern times.* Still} since suits suc-
~ ‘ceed occasionally in other'states, principals must recognize that such a

suit is possible. Second, the individual may be charged with child abuse
under G.S: 14-318.2 or -318.3 (certain kinds of child abuse are a felony).
Three North Carolina teachers in two separate instances have been con- -
victed of child abuse in state district courts.5” Although in both cases the
conv1ct10ns were overturned by the superlor court, this fofm of suit also

. remains a possibility.

A ‘third possibility is dismissal for. msubordmatlon or for failure to
comply with a board of education policy. This has occurred in the state

o twice recently. A Winston- Salem teacher was dismissed for failure to
follow the unit’s rules on corporal punishment. The North Carolina

Court of Appea]s upheld the dismissal, finding that local policies on cor- '
poral punishment do not violate the state statute permitting the practlce_
and that a teacher’s refusal to comp]y with local policy is a proper basis

_for termination.®® In the second case, a Char’lott,e teacher was dismissed

for insubordination when she disobeyed her principal’s order to stop cor-
pora] pumshment of her orthopedically handicapped students 59 K

Suspensnon and Expulsxon

‘A newly revised state statute, G.S. 115- 147 (rev1sed 1979), sets out-
some, though not all, of the procedure that must be followed ‘in

56. The Raleigh 1\( ws-and Observer (March 26, 1980) did report an out- of-court settiement be-

- tween #n glementary school principal in Taylorsville, North Carolina, and the p'lrents of a 13-year-
old boy whom he had 'spanked.. The amount was reported tg he under $1,000.

'57. In State ¥. Meshaw and State v. Scoggins (N.C. Dist. Ct. L July 18, 1977, t\\o Bladen County
teachers were convicted. They appealed to superior court, w here the charges were dismissed for

" lack of evidence. Raleigh A«eux and Obseérver, Octoher 11, 1977. Interestingly, a doctor 'md the

county thrtctor of social services hrought the charges not the parents. In the second case, a Lenoir

‘('olint\ teacher was convicted in district court in May 1978, hut the conviction was reversed in a
.Jur,\ trial six months later. Raleigh Neww um{g)bwn('r November 7, 1978, p. 25,'and November 9,

1978, p 29,
“58. Kurtz v. Wlnston Salem/Forsvth Count\ ‘Board of Education, 39 N.C. App. 412, 250 S.E.2d
TI8(1979). Mrs. Kurtz's dismissal was based on three of the grounds set out in G.S. 115-142(e)(1)—

“ihadequate performance, insuhordination, and failure to comply with such reasonghle require-

ments as the hoard may preseribe. The court found only the third charge to be supported by the

evidence.

59. Baxter v. Poe, 42 N.C. App. 404 (1979). Mrs. Baxter was charged with inadequate perfor-
mance, insuhordination, neglect of duty, and failure to comply with the board’s reasonable require-
ments. The court found suhstantial evidence of all charges in the hearing testimony on the teacher’s

corporal punishmen_t_ practices. .
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- suspending or expelling a public school pupil. The statute now requires

the local board to adopt written conduct rules and discipline procedures
and to distribute them to students and parents each year as school
begins. The principal acting alone may then suspend a student for ten or
fewer days for willfully violating rules. If the suspension is to be longer
than ten days, the superintendent must give prior approval. But for a
long suspension, the student or parent hds a right to appeal the decision
to the school board. (Previously, case law had indicated that students
had such a right but state statutes were unclear.) A student suspended
for ten days or fewer need not lose much academic credit, since he must
be permitted to take quarterly, grading period, or semester exams
-missed during his §95pension. For the first time, state law:seems to per-

\

mit expulsion—that is, permanent exclusion from school.6 A child of .

fourteen or older who is convicted of a felony and whose presence in

_.school clearly threatens the health or safety of others may be expelled.

The statute further provi.des that the school may suspend or even expel a
child with special:needs without incurring an obligation to continue ser-

" vices during the disciplinary period unless the child’s offense was caused

by.neglect of his special need. .
Federal constitutional law as well as state law affects discipline
procedures, so that a good deal of settled law on suspension/expulsion is
not reflected in the statute. In a recent case the United States Supreme
Court concluded that even students suspended for brief periods deserve

- -to have certain basic rules of*fairness (due process) applied to them.s! As
. aresult of that case, students suspended for any period at all,® no mat-
" ter how brief, must be‘told what they are accused of (oral notice is ade-

quate) and what the evidence against them is if they deny the chargg,
and then must be given a chance to explain. This “hearing” may be im-

mediate and wholly informal. Moreover, the Court recognized school

authorities’ need to act quickly in dangerous circumstances. If the of-
ficial fears that the student’s “presence poses a continuing danger to per-

. sons or property or an ongoing threat of disrupting the academic

process,” he may suspend the student summarily and exchange explana-
tions later. These due process requirements are minimal, but they must

be observed iri all suspensions.

. When more is at stake, as in long-term (more than 10 days) suspen-
- sions or-in expulsions, the courts give students greater protection. It is

~ generally accepted that a student has a constitutional right to a formal

>

60. Formerly, G.S. 115-147 used the terms “suspension” and “dismissal.” The Attorney General's
staff interpreted “dismissal” to mean a suspension that lasts until the end of the school year. The
new statute uses the word “expel” without definition, but its title (N.C. Sess. Laws 1979, Ch. 874)
and the Attorney General's staff interpret expulsion as permanent exclusion from school.

61. Goss v. Lopez, 419 U.S. 565 (1975). :

62. “Suspended” here means excluded from school attendance rather than the nu us dis-
ciplinary techniques grouped under the term “in-school suspension.” ‘ ’ f‘

6 &
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[\ .
hearing before being excluded from a public school for a%ng period.&3
Besides the hearing itself, the schagl must forewarn the student of the
kind of behavior that merits long-term suspension or expulsion and
then, if he commits an offense that is grounds for such exclusion, send
him specific written notice ofthe charges against him and the evidence.
The hearing decision must be supported by the evidence. Other rights
are less clearly established. In the interests of a fair hearing, for in-
stance, it is best to have a person other than the school official who was
involved in the misbehavior serve as the trier of facts, but the courts are
. nearly evenly divided on whether having a person who is'involved in the
‘matter conduct the hearing invalidates it.- Legal ‘opinion is similarly
divided on a student’s right to use an attorney at the hearing and
whether thexgtudent must be allowed to question the persons who accuse
him of misconduct. (It is clear that the rules of evidence that apply in a
courtroom need not be followed in the hearing.) One federal court case
from the Western District of North Carolina has said that students do
have rights to an attorney and to cross-examination.® Though it cannot
now be said that these rights and certain others in dispute are legally re-

quired throughout North Carolina, a prudent principal and school board .

will grant very considerable due process to students threatened with the
severe discipline of long-term suspension or expulsion.®® \ ’

‘ Lowéring Grades

Quite frequently’a student’s misconduct adversely affects his grades,
for a range of reasons. The first, simplest explanation is that absence or
]atﬂeness usually makes it impossible for him to master the material as
well as if he had been present. This is a natural consequence that occurs
even when the school does not interfere with the student’s academic ef-
forts. But in some instances school policy adds to the natural conse-
quence by refusing to allow graded work assigned during an unexcused
absence to be made up. Still a third possibility not uncommon in North
Carolina is that the school may subtract points from the student’s final
grades for misconduct or ahbsences, excused or unexcused, whether or
not work has been made up. The effect on_-gradesr of this practice may
vary from trivial to the extreme that existed in one unit several years
ago in which every student suspended for as,‘\much_ as ten days

automatically lost enough points to prevent his gaining seméster credit,: - '

S ‘Q‘«

in any subject.

B CE

63. Dixon v. Alabama State Bd. of Education, 294 F.2d 150 (5th Cir. 1961), cited approvingly in
Goss v. Lopez, 419 U.S. 565 (1975). ° , :

64. Givens.v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972).

65. For a good discussion of the procedural aspects of discipline, see Robert E. Phay, “Student
Jiscipline: Procedural Issues,” in Ralph D. Stern (ed.), The Schoot Principal mud the Lup (Topeka:
Vational Oryanization for Legal Problems in Education, 1978). L ’
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In the situation first mentioned—when the school does nothing—
there is no legal issue. As a matter of school or individpal policy, a
teacher could volunteer to he]p a student make up missed work, but
there is nc obligation to do so in most instances. One possible exceptlon
concerns certain children with special needs. G.S. 115-374 requires that
a child with special needs who is suspended or expelled be provided ser-
vices outside school if his disruptive conduct-was caused by the lack of
proper medication or appropriate educational or ambulatory services. In
those presumably few cases, the school is legally obligated to help the
student master the work that went on in his absence. The principal
should remember too that federal regulatfons require schools to treat
pregnancy and cffildbirth like any other temporary disability,s so that
pregnant students must be helped to make up work missed if other dis-
abled students are assisted.

. But when the school goes further, either by refusing to accept made-

up work or by lowering grades, legal issues arise. The General Assembly
partially resolved one issue through its revision of the suspension
statute, G.S. 115-147, in 1979. The statute now requires that “a student -
suspended pursuant to this subsection [on suspensions of ten or fewer
_ days] shall be provided an opportunity to take any quarter]y, semester,
or grading period examinations missed during the suspension period.”
Thus, to that extent,-a school administrative unit or school no longer
may refuse students’ requests to make up work and gain credit for it.
" The law does not address ‘two. ‘other issues: whether less important
graded work missed during a sﬁbrt suspension can be made up, and
whether work missed durmg,a»]_onger suspension can be made up.
. Presumably it is still within school officials’ discretion to decide these
questions. There should, however, be a uniform policy for the entire
unit, so that all suspen“ded students are treated alike.

The final issue is whether the school may go so far as to reduce grades.
to penallze a student ft'or absences or misconduct. A recent informal
opinion of the North Carolina Attorney General states that school-im-
posed academic penalties for absences are permissible, whether the ab-
sences are excused or not. Thus the opinion finds valid a policy reducing
a student’s grades so many points for each day absent, whether absence-
was due to suspension, truancy, or illness. But the opinion does advise
against reducing des for any misconduct that does not produce ab- -
sence. The Attorney General’s conc]usxpp i1s that absence may be
penalized through grades but bad behavior may not, because the former.
dlrect]v affects academic work while the latter. does not.57

_66. HEW regulations under Title IX of the Educatlon Amendments of 1972, appearmg in 45

( FUR.§ 86.40(h)(4) (1978). . -
67. Letter to James L. Newsom, attorney for the Durham County Board of Educatlon Auguqt 17.

1‘)7‘) . /
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There is no case bindig in North Carolina to that effect, however, and
several decisions from otger jurisdictions reach a different conclusion.
When the issue arose in New Jersey, the state commissioner of educa-
tion (who has judicial powers) held that-grades may not be used to
penalize truancy or absenteeism.$8 The Court of Appeals of Kentucky in-
validated a school policy that deducted five points from final grades for
each uflexcused absence. The court held that the state statute on suspen-
sion exhausted the possibilities of punishmeént for suspension, so that
the plaintiff-student whose absence was due to a suspension could not
lawfully be further burdened by the grade reduction.®® The Illinois ap-
_peals.court has considered the question twice. The first time it upheld a
policy reducing grades in each subject by one letter for each day of
truancy,” but later it reversed a lower court’s dismissal and ordered
trial on behalf of a student whose grades had been reduced 3 per cent for
an unexcused absence.” A Colorado court also héld that a school dis-
trict’s policy denying credit for more than seven unexcused absences ex-
ceeded its authority.” These cases from other states, the uncertainty
about the practice among school lawyers,™ and the willingness of stu-
dents to litigate to protect their grades™ should caution North Carolina
school officials about the legality and wisdom of grade-reduction
policies.

’

- Exclusion from Extracurricular Activities™

Forbidding a student to take part in school-sponsored nonacademic

68. Minorics v. Board of Education of the Town of Phillipsburg. New Jersey Commissioner of
Education (March 24. 1972). 1972 NEW JERSEY SCHOOL LAW DECISIONS 86.

69. Dorsey v. Bale. 521 S.W.2d 76 (Ky. App. 1975). .

70. Knight v. Board of Educ. of Tri-point Community Unit Sch. Dist. No. 6J, 38 1ll. App. 3d 603,
348 N.E.2d 299 (1976). '

71. Hamer v. Board of Educ. of Township H. Sch. Dist. No. 113, 383 N.E.2d 231 (]Il App. 1978).
Perhaps the court’s reversal resulted from the {rhitrary nature of the school's penalty. Although
the plaintiff left school for an emergency and brought an explanatory note from her parents the
following day. the policy was enforced against her. .

72. Gutierrez v. Utero County Sch. Dist. R-1, 585 P.2d 935 (Colo. App. 1978).

73. "It is clear that. until some additional case law is developed, no definitive legal answer can he
supplied to the question. *Can a student’s grade legally be lowered for unexcused absences? ™ “Stu-
dent Grades and School Discipline— A Philosophical, andsLegal Question.” NOLPE School Laie
YJournal 7, no. 2 (1977), 151-52. ST o

“Whether a student may he denied credits hecause of poor deportment is not an easy question to
answer. The courts are very reticent about permitting hoards to withhold credits which the stu-
dents-have earned.” L. Peterson. R. Rossmiller. and M. Volz. The Law itnd Public Sehool Operation, -
2d ed. {New York: Harper & Row, 1978). p. 368. R .

74. A report appeared in Education USA (Septemher 3, 1979). p. 2, of a suit filed in federal dis-
trict court challenging the Virginia Beach school system's policy. The plaintiff missed 34 vlass
periods and was for that reason retained in the tenth grade though her grades were Bs and Cs.

75. For a good though now somewhat dated discussion of the subject, sece Edward L. Winn, II1,
“Legal Control of Student Extracurricular Activities,” School Lare Brlletin 7, no. 3 (Chapel Hill,
N.C.: Institute of Government, July 1976). ) ) : . o

—_
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activities may commend itself to the principal as a form of discipline less "

drastic and possibly even more effective than corporal punishment, -
v suspensmn or expulsion. Principals are justified, with few exceptions,

* _ in relying on their legal right to use this form of punishment. Exceptions

~ arise in two kinds of situations: when the punishment is applied dis- .

. criminatorily, and when the court coneludes that exclusion from ac-
tivities will be a substantial harm to the student. In the latter case, due
process must be observed before discipline is imposed.

The great majority of cases on exclusion from extracurricular ac-
tivities do not deal with whether it is a proper means of pumshmg a stu-
dent who deserves punishment. Instead, their centfal.issue is whether .
the student or class of students deserves punishment of any kind. Most
of the-cases involve rules forbidding currently or formerly married stu-
dents from participating in extracurriculars. Early cases usually held
* sueh rules valid. A 1960 case from. Michigan was typical.” In it two out-

staniding students had each married during the summer vacation. Both -

were of age to marry and had been assured by the prinecipal, on their in-
quiry, that no school penalties attached to marriage. Nevertheless, ten
days after the second marriage, the school board enacted a policy confin-
ing the part1c1pat10n of married students to academic activities alone.

The board based its policy on a desire to keep the sfudents from exerting

a bad influence on their peers and to require them to devote full time to

their new family responsibilities. Although the students were represen-

ted by the Michigan Attorney General, both the trial court and the state
supreme court supported the board. First, the courts found that non-
academic activities are not vital ta education and hence deprivation of
them is not a 81gmf1cant loss. That being so, gny rational basis for the
board’s rule was sufficient to justify it, and the courts found that the

- reasons given provided a ratiomal basis. More recently, however, courts
~ have reversed themselves on the issue of rules punishing marriage.

These newer cases hold that marriage is a fundamental right not to be

penalized in any way without compellmg necessity.”- Secondarlly,

several cases also indicate that participation in extracurricular activities
is an important part of the right to education.”

In a few other situations also the courts have held that the school had
no right to penalize the students by any means. In three cases, girls who -

76. Cochrane v. Board of Educ. of Mesick Consol. Sch. District, 103 N.W.2d 569 (Mich. 1960).
Courts reached similar conclusions in State v. Stevenson, 189 N.E.2d 181 (Ohio Ct.-Common Pleas
1962); Starkey v. Board of Educ. of Davis County Sch. District, 381 P.2d 718 (Utah 1963); and Bd. of
Directors of Indep. Sch. Dist. of Waterloo v. Green, 147 N.W.2d 854 (Iowa 1967).

77. Romans v. Crenshaw, 354 F. Supp. 868 (S.D. Texas 1972); Holt v. Shelton, 341 F. Supp. 821
(M.D. Tenn. 1972); Davis v. Meek, 344 F. Supp.. 298 (N.D. Ohio 1972); Moran ¥. School Dist. No. 7,

. Yellowstone County, 350 F. Supp. 1180 (D. Mont. 1972); Bell v. Lone Oak Indep. Sch. District, 507

S.W.2d 636 (Texas App. 1974). o

78. Romans v. Crenshaw, 354 F. Supp. 868 (S D. Texas 1972); Holt v. Shelton, 341 F, Supp. 821
(M.D. Tenn. 1972); Davis v. Medk, 344 F. Supp. 298 (N.D. Ohio 1972).

)




' were prevented from engaging in varlous 1nterscholast1c athletics suc- "

[N

™

cessfully challenged the school or state athletic association rule barring

- them as a denial of equal protection guaranteed under the Fourteenth

Amendment.™ In another case a university attempted to suspend cer-
{)am members of its football team permanent]y for breaking a rule for-
idding team members to engage in any form of protest or demonstra-
tion. The court found that the rulé demed the players’ First Amendment
rlght of free speech.® In a case from the Fourth Circuit (North
Carolina’s) the court found for a student who was denied his footbal] let--
ter and invitation to the athletic banquet for violating the coach’s hair-
length code.®! The court held that its previous disapproval of school hair
codes® applied to all schoo]-contro]]ed act1v1t1es athletic as well as
academlc
A few of the cases already discussed raise the question of whether.it is . -
a s1gmf1cant loss for a student to be barred from extracurriculars, but
their main issue is whether any punishment at all is justified. That is, if
most students can participate, can one student be prevented from par-
ticipating because that student is female, or is married, or is a protes-
tor—or because he wears long hair? Other cases squarelyA raise the ques-
tion of*the importance of extracurriculars. Are these activities an essen-
tial part of the rightto education, which is guaranteed by all but one of
the states’ constitutions? If so, then the Fourteenth Amendment’s guar-

" antee that no state shall deprive persons of life, liberty, or property

without due process of law would -apply to students, who would have a

. property and liberty interest in participation that they could not be de-

prived of without dug process. Courts are divided on the question, the
majority holding that extracurriculars are not an esseftial part of

education.
Opposing ways of viewing that legal questlon were apparent from the

- beginning, as the majority opinion and dissent of a 1938 case®? show. The

.~

plaintiff, co- captam of a high school football team, and several team;
mates were given sweaters.and small goldplated footballs (valued z/t
$2.50) as tokens of appreciation by local fans after a winning season.
Rules of the state high school athletic association forbade acceptance of |
awards, except those presented by the association, on penalty of for-
feiting eligibility. ‘Although the students had not known of the rule and
returned the items as soon as the point was raised, the association
1

79. Brenden v. Independent Sch. Dist. 742, 477 F.2d 1292 (8th Cir. 1973); Yellow Springs Ex-
empted Village Sch. District v. Ohio High School Athletic Association, 443 F. Supp. 753 (S.D. Ohio
1978); Leffel v. Wisconsin Interscholastic Athletic Assn., 444 F. Supp. 1117 (E.D. Wis. 1978).

80. Williams v. Eaton, 443 F.2d 422 (10th Cir. 1971). The players intended to wear black arm-
bands during a game with Brigham Young University to protest the racial doctrines of Mormonism.

81. Long v. Zopp, 476 F.2d 180 (4th Cir. 1973).

82. Massie v. Henry, 455 F.2d 779 (4th Cir. 1972).

83. Marrison v. Roberts, S%P.% 1023 (Okla. 1938).

' Student Discipline / 53 .-
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declared them ineligible for the next year’s play. The trial court held for
the plaintiff, but the state supreme court reversed in an opinion, saying,
“Yes, the association’s decision is arbitrary but no more so than the rules
.- of football . .. . The plaintiff has many rights as a c:tlzen and as a high-

“school student but ke has no vested right in ‘eligibility’ . . ..” The single

o dissenting justice argued to the contrary, that “when a hlgh school stu-

dent-of this stae is, by action of the Association, forbidden to par-
ticipate in athletic contests, his opportunities are greatly restricted in an
important field recognized to be an integral part of his education.”
Thfcontroversy continues. In six of thirteen cases decided on this
point in the last ten years, the court found no constitutional right to par-
ticipate in extracurricular activities, and in one case it declined to rule
on the issue, finding that the student had received due process whether
or not it was his right.® In the other six cases it found that the right is
significant, and a student must have due process before he can be
deprived of the right.®¢ In one of these casds—which arose from a
televised brawl between University of Minnesoth and Ohio State basket-
ball players—the judge said, “This Court takes judicial notice of the fact
that, to many,’ the. chance to display their athletic prowess in co]]ege
stadiums and arenas throughout the country is worth more in economic
terms than the chance to get d college education.”® . He heId that the -
" players suspended by the conference association deserved a hearmg, in-
cluding at least two days’ preparation time, notice of the charges, a list
of opposing witnesses, the right to hear the testimony and to speak on
their own behalf, written findings and an explanation of them from the
hearing body, and preservation of a record on which to appeal. ‘
Until quite recently, no North Carolina court (nor the Fourth Circuit
Court of Appea]s) had considered the question directly. But now some
guidance is available from a Guilford County case.®**A junior high stu-
dent who attended a school athletic function was accused of stealing a
spectator s wallet. After a rather careful investigation, which included

84. Mitchell v. Louisiana High Sch. Ath Association, 430 F.2d 1155 (5th Cir. 1970); Parish v.
National Colleg. Ath. Association, 506 F.2d 1028 (5th Cir. 1975); Dallam v. Cumberland Vallev Sch.
District, 391 F. Supp. 358 (M.D. Pa. 1975); Albach v. Odle, 531 F.2d 983 (10th Cir. 1976); Hamilton v.
Tennessee Secondary Sch. Ath. Association, 552 F.2d 681 (6th Cir. 1976); Florida High Sch. Ac-
tivities Association v. Bradshaw, 369 So.2d 398 (Fla. App. 1979).

85. Davis v. Central Dauphin Sch. Dist. Sch. Board, 466 F. Supp. 1259 (M D. Pa. 1979).

® 86. Kelley v. Metropolitan Cty. Bd. of Educ. of Nashville, 293 F, Supp. 485 (M.D. Tenn. 1968);
Behagen v. Intercolleg. Conf. of Faculty Representatives, 346 F. Supp 602 (D. Minn. 1972); Lee v.
Florida High Sch. Activities Association, 291 So.2d 636 (Fla. App, 1974); Robin v. New York State.
Public High Sch. Athletic Association, 420 N.Y.S.2d 394 (App. Div. 1979); French v. Cornwell, 276
N.W.2d 216 (Neb. 1979); Gulf South Conference v. Boyd, 369 So.2d 553 (Ala. 1979)—this court held
participation to be a property right of “present economic value” for college athletes like the plaintiff
but .indicated that it would find to the contrary for high school athletes. .

87. Behagen v, Intercolleg. Conf. of Faculty Representauves 346 F. Supp. 602, 604 (D Minn.

L 11972),

88 Peg'ram o Nelson 469 F. Supp 11‘34 (M,D.N.C. 1979)
R e
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talking with the boy*and his.father, the principal suspended the student
from school for ten days and barred him from all after-school activities
for the remainder of the year (about four months). The student sued,
charging that suspension for these lengths of time without a school
board hearing violated his right to due process. Since it was clear that
the principal’s investigation satisfied due process requirements for a
short (10 days or fewer) suspension, the question for the court was
whether the suspension from extracurriculars-required additional due
process. Noting that the matter had never before been decided in this
state,  the federal district judge held that a student had “no separate
property interest” in extracurriculars. He did state, however, that ex-
tracurriculgr activities are part of the total educational process, so that
under sorr(grcircumstances, -exclusion from all outside activities for a
lengthy period might require due process. In this instance, the court
fully Zﬁoved the principal’s actions, finding that more due process had
been g¥anted the plaintiff than was legally required. o

To summarize, from the legal standpoint exclusion from extracur-
ricular activities is among the safest disciplinary methods available to
the principal. If the student deserves discipline at all, it is proper to use
this means of punishment. In extraordinary circpmstances, when school
officials can foresee that a student’s loss will b severe, he should be of-
fered the opportunity for formal disciplinary procedures. Although the
single North Carolina case indicates that only minimal due process is
necessary eveh then,; it is best to tailor the amount of due process to the
'circumstancesf"jFor example, in the case of an outstanding high school

athlete with schplarship prospects, the wisest course, in my:judgment,.

would be to affd}‘_d the player the same due process given for long-term
suspension before*excluding him from sports for a long period.  °

Searching Students and Their Property: '_
' The Fourth Amendment to the United States Constitution forbids

“‘unreasonable” searches and geizures of persons and their belongings.

v

eginning in 1921 with a United States Supreme Court decision that the .

endment applies only to the acts of government officials (a category
t.includes school personnd),® the courts have interpreted the amend-
maéfit often enough to produce a considerable body of law defining
Fougth- Amendment rights./In general, they have held that the amend-
ment pgotects minors as wéll as it dﬁ'és adults in their dealings with the

90]i6§ Wre is a lesser degree 'of:protection for students in their
—,— T >

Y
t

“89. “The right of the people to be secure in their persons, houses, papers, and effects, against un-
easonable searches and seizurey, shall not be violated, and no warrants shall issue but upon
robable cause, supported by oath or affirmation and “particularly describing the place to be
sarched and the persons or things to be seized.” '
90. Burdeau v. McDowell, 256 U.S. 465 (1921).

. N | . N
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relationship to school officials. While most courts hold that school of-
ficials~are capable of violating students’ Fourth "Amendment rights,®
they also hold, typically, that the standard for a reasonable search—that .
is, one that does not violate the Fourth Amendment—is easner to meet in
the school context.®2
Searches are reasonable in a number of circumstances that occur in,
schools. For example, a principal might (rarély) need to disarm someone
who presents an immediate danger. In a recent case of this kind, the
- court held that grabbing a student’s hand and removing the hand
holding a gun from his pocket did.not constitute “search and seizure”
within the legal meanmg of the phrase.? School officials in such situa-
tions are simply acting in their own defense and the defense of other
students—Fourth Amendment rights are not at issue.
Aside from such unusual incidents, which are not true searches, prin-
cipals may want to conduct searches for health and safety purposes.
. These are valid purposes and may form the basis for a legal search. The
: .principal’s authority to administer the school and his duty to protect the
“health and safety of students and employees is enough to Justlfy many
searches.® In North Carolina, for instance, the principal is obliged by
statute to prevent property damage and fire hazards.% Carrying ont
. these legal duties may well .require periodic inspection-of students”.
_ -desks, lockers, and recreation areas. Though stitdénts understandably
.~ dislike inspections and sgms have litigated the issue, the principal will
probably win a legal challenge to such inspections or searches. Courts
generally agree that lockers, for example, may be inspected without
, v101atmg the Fourth Amendmendt, either because they are school
property or, even if they are viewed as student property, because the
student has no reason to expect that he will be allowed to keep the locker
private.?® Thé Fourth Amendment protects only areas in which the own-
er has a reasonable expectation of privacy. On this point, then, prin-
cipals-would do well to remind students at the begmnmg of each year
that lockers or other named-areas are sc.hool property, subject to mspec-

91. A minority of courts, however, hold that the Fourth Amendment does not apply to students -
hecause school officials are not governmental agents when they act in loco parentis—that is, in the
place of parents. Mercer v. State, 450 S.W.2d 715 (Tex. App. 1970); In re G., 11 Cal. App. 3d 1193, 30

- Cal. Rptr. 361 51970); People v. Stewart, 313 N.Y.S.2d 253 (1970); Commonwealth v. Dingfelt, 323
A.2d 145 (Pa. App. 1974); State v. Kappes, 550 P.2d 121 (Ariz. App. 1976). .

4 92. As examples of the majority position, see State v. Baccino, 282 A.2d 869?])%b
People v. Jackson, 65 Misc. 2d 909, 319 N.Y.S.2d 731 (App. Div. 1971}, affd, 30
N.E.2d 153,.333 N.Y.S.2d 167 (1972); State v. Young, 216 S.E.2d 586 (Ga. 1975).

I"4¢ 93, In the Matter of Ronald B., 401 N.Y.S.2d 544 (N.Y. App. 1978).
% 94. Overton v. New York, 229 N.E.2d 596, vacated and remunded, 393 U.S. 85 (1968), original
- ‘%,_Judgment affirmed, 249 N.E.2d 366 (1969). For a later development in same case, see Overton v.
qlilger 311 F. Supp. 1035, cert. denied, 401 U.S. 1003 (1971). ]
95 N.C. Gen. Stat. §§ 115-133, -149, -150, -150.1, -150.2 (1978). : )
. *In re Donaldson, 75 Cal. Rptr. 220 (1969); State v. Stein, 456 P.2d 1 (Kan. 1969) cert. denied,
S. 947 (1970); Overton v. Rieger, 311 F. Supp. 1035, cert. denied, 401 U.S. 1003 (N.Y. 1971).
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tion at any time by schoo personnel.-The principal should retain master
- keys to lockers and infofm students that he has such keys.

Other valid purposes for searching are to uncover violations of school
rules or criminal laws.% No suspicion is needed to justify inspections for
health and safety, but/when a principal conducts a search to determine
whether students are breaking the rules or the law, he must have at
least a reasonable suspicion that they are doing so. “Reasonable suspi-
cion” is an easier standard to meet than the. ‘probable.cause” that police

“need to justify a search. Probable cause “¥in be said to exist when the
known facts lead a reasonable man to believe it is more likely than not
that the object of the search will be found in the place to be searched. ]
Probable cause is more than suspicion but falls short of proof beyond a
doubt.”® A few courts require that school authorities, like the police,
must have probable cause torbelieve that they will find evidence of a

crime or an illegaijagalance iny particular place before they search.®
: Fhe' 'majoriti guire only that school™personnel reasonably
-suspect thaX, g WS are-béing violated and that evidence of
it will be.fQ'« ' orth Carolina principals are fairly safein - ©
searchingy able Suspicion, though they lacK probable

cause, .beg

o ) jurisdiction” over the state have not yet N

decidéd whigh SMFd-applics, @re.*While in 1975 the federal district |

courk in “eas rpNoﬂ “®arolina, forbade searches “without probable
“Neause” except i einergencies, that order is probably not sufficient to es-
““tablish the standard even for the eastern disfrict. There is no written
opinion in the case; only the brief order;!°! the opposing attorneys dis-
agree on the meaning of the judge’s oral statements,'%? and in any event
the search that was: the basis of the litigation was a search conducted
without even reasonable suspicion, much less probable cause. For those j
reasons, it seems unlikely that the case forecloses the use of the.
regsonable-suspicion standard in North Carolina. )

i

F, ofad

97, Only_-one court has held that school officials should search for school purposes only, leaving
enforcement of criminal-law to the police. Morale v. Grigel, 422 F. Supp. 988 (D.N.H. 1976).
: 98\.“'Doﬁglas Gill and Michael Crowell, Laws of Arrest, Search, and Investigation in North

JCarolina, dth ed. (Chapel Hill, N.C.: Institute of Government, 1978), p. 49. ’ K
49, Smyth v."Lubbers, 398 F. Supp. 777 (W.D. Mich. 1975); State v. Mora, 307 S6.2d 317 (La. 1975),
vocited and remanded, 423 U.S. 809 (1975), original judgment affirmed, 330 So0.2d 900 (1975).. . -
100. See, for example, State v. McKinnon, 558 P.2d 781 (Wash. 1977); In re John Doe VIII v. New . .
Mexico, 540 P.2d 827 (N.M. App. 1975); Nelson v. Florida, 319 So.2d 154 (Fla. App. 1975), In re G.C.,
121 N.J. Super. 108, 296 A.2d 102 (1972); State v. Baccino, 282 A .2d 869 (Del. Super. 1971); People v.
Jackson, 65 Misc. 2d 909, 319 N.Y.S.2d 731 (App. Div. 1971), affd, 30 N.Y.2d 734, 284 N.E.2d 153, 333 .
N.Y.S.2d 167 (1972). ’ . ) : ‘ ) . R
101. Wuske v. Batchelor, §75-0016-Civ-7 (E.D.N.C. July 18, 1975). Most of the students (160 of ’
them) at Topsail High School in Pender County were searched, room by room, with no focus on .
individuals. .
..+ 102. James Wall, attorney for the plaintiffs, apparently did understand the judge to be requiring
probable cause for future séarches, as the later order stated. Wilmington Morning Star, July 16,
1975. But the gchool board's attorney does not-believe that Judge Dalton intended his order to dis-
‘criminate between school'searches based bn probable ¢ause and those based on reasonable guspi-

l

cion. Con\'ersa;ion with Richard V. Biberstein, Jr., July 19; 1979.

~
)

ERIC

Aruitoxt provided by Eic:



Q

ERIC

Aruitoxt provided by Eic:

y '

58 / The North Carolina Priveipal’s Role

What is “reasonable suspicion,” which is the minimum for searches to
uncover wrongdoing? The answer depends on"t;he circumstances of each
incident. No general answer is satisfactory,’ but examples may be

felpful. In one case the police ehief telephoned the principal to-report
- that particular students would be carrying drugs that day, even deserib- *

ing which of the bgys’ pock&ts the drugs would be located in.!%® In
another, a school of%icia]- saw a junior high school student smoking a
pipe as lie walked between classes, questioned the boy, and confiscated
the pipe and drugs.!% Search and seizure in these situations was found
to be based on-reagonable suspicion. But in a third case, a teacher’s
suspicion was not considered sufficiently well-founded to justify-the
search. It was based on information from months earlier that the stu-
dent might be a drug dealer, on the fact that the student had once been
observed eating lunch in the school cafeteria with another suspected

_drug-seller, and that on the morning of the search he was twice seen go-

ing into the bathroom with another student and coming out a short time
later.'® In another case a teacher discovered the plaintiff along in a
classroom during a fire drill: The student refused to identify herself but
admitted that she was taking. posters from the walls to furnish her
sister’s room. When the teacher searched for identification in a book bag
near the plaintiff, the girl first claimed the bag as her own but then ad-
mitted it was not hers once it was claimed by a student who re-entered
the room. No student reported anything missing. Being told of these
facts, a second teacher had the plaintiff searched, giving as reasons'the
fact that plaintiff had stolen on earlier occasions and had had the chance
to do so here. The court held that the search was undertaken without
reasonable suspicion in violation of plaintiff’s Fourth Amendmen
rights and that the two teachers involved were liable.!06. _ i
One point is clear. Suspicion can be reasonable only when it is focused
on one or a very few students. Occasionally a principal searches large

- groups—perhaps the entire student body™’ or a whole class!® on the

103. State v. McKinnon, 558 P.2d 781 (Wash. 1977). :

104. Iu re John Doe VIII v. New Mexico, 540 P.2d 827 (N.M. App. 1975).

105. People v.'D., 34 N.Y.2d 483, 358 N.Y.S.2d 403, 315 N.E.2d 466 (1974).

106.- M.M. v. Anker, 477 F. Supp. 837 (E.D.N.Y. 1979). ) S ) ’

107. As in the Pender County case, Wuske v. Batchelor, #75-0016-Civ-7 (E.D.N.C,, July 18, 1975).

108, All eighth- and ninth-grade boys 4t Carnage Junior High School in Raleigh were searched in
1977. Raleigh News and Obserrer, March 26, 1979, p. 1 Apparently no litigation resulted. In
Bellnier v. Lund, C.A. No. 75-CV-237 (N.D.N.Y. 1977) [summarized in Education Law Bulletin 10
(November 1977),544], a class of fifth-graders was ordered to strip to their.underclothes in_an at-
tempt to recover missing money; the court found the search unreasonable hecduse no student or
students were the focus of suspicion. Another court upheld the fingerprinting of all boys in an
eighth-grade class, but in that case the severity of the erime (murder) and the circumstances (class
ring found near victim, his car with strange fingerprints'on steering wheel abandoned in the town
where the school was lécated) no doubt compensated for the lack of focus of suspicion. In re
Fingerprinting of M.B., et.al., 309 A.2d 3 (N.J. App. 1973). . j
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assumption that he will fmd cu]prlts somewhere in the group. Such a
‘prineipal Funs a very substantial risk that his suspicion is unreasonable -
as to each one oithe students searched and that the séarches are
therefore unconstitutional. If so, the principal can be held cjvilly liable.
In judging the reasonableness of the search, courts are likely to

balance the interests of the school and the student. In an early case in-
votving a college student, the court’ expressed this balancing of interests:
“The constitutional boundary line between the' right of the school
authorities to search and ‘the right of a dormltory student to privacy
must be based on a reasonab]e belief on the part of the college
authorities that a student i3 using a dormitory room for a purpose which
is illegal or which would otherwise serlously interfere with campus
discipline.”1®® The same principle applies in public schools. What steps
are reasonable depends in large measure on how-serious the threat is to
the school, how strong the suspicion is. agalnst a student, and how in-"
trusive a search would be. When the search is a severe invasion of the
student’s prlvacy, the pr1nc1pa] must have strong Teasons to justify it.
For example, in the few cases involving strip searches of students, the
decisions have favored the students. In one, elghtJumor hlgh school girls
were ordered to femove their c]othmg and were searched in an unsuc-
-cessful attempt to find a classmate’s ring.!'9 In another, the principal or-(
dered a 13:year-old glrf sedrched:for drugs by female school employees
under the direction of the police. The girl alleged that she: was . made to
remove clothing.!!' An entire fifth grade class was:forced to remove.all
but underwear and searched for a niissing $3.112 In another case, - 15'
vear-old girl who was forced to take her clothes off by male and fema]e;‘
school officials searching for drugs is said to have been awarded $7; E;ﬂO N

" in damages.'® Most recently, a feder4l court in Indiana prohibited strip
searches of students for drugs on the bas;s $f dog alerts, though the
court upheld the use of dogs and the search of students’ pockets, purses,
and clothes.! These decisions indicate that the prmc1pa] should proceed
cautnous]v in dec1dmg to search a student’s person, especially if c]othmg

. will be removed in the séarch. The threat to school discipline or the

¥
suspected violation of law should be serious and the principal’s suspicion
of the.particular student should be strong. Obvmus]y, a search of a stu-
dent’s coat or jacket, purse, car, or locker is somewhat less intrusive
than a search of his person, though the student does have a reasonable
expectation of privacy in- a]] but his locker ‘

P

109. Moore v. Student Affairs Commission, 284 F. Supp 725, 730 (M.D. Ala. 1968),

110. Potts v. Wright, 357 F. Supp. 215 (E.D. Pa. 1973).
- 111. Picha v. Wielgos. 410 F. Supp. 1214 (N.D. IIi. 1976).
s 112, Bellnier v. Lund..C.A. No. 75-CV-237.(N.D.N.Y. 17!7) [summarized in Education Law
Bulletin 10 (November 1977), 554].

113. Judgment reported, without citation, in Nolpe Notes 14, rio. 7 (1979), ‘3

114. Doe v. Renfrow, 475 F. Supp. 1012 (N.D. Ind. 1979), S S S
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xY—Any person may conseng to a s‘eareh and, if his cqnsent is truly volun- -
ary, it is' considered a waiver of his constituﬁon&ights; In that case
the search is legal, even if it would not otherwise have been. Suppose the -
student agrees to the search or hands over damaging evidence after the
principal threatens to search him. Is his consent valuntary? Possibly; .
but it would be unwise to rely on consent to validate an otherwise un-"""
- constitutional search of a student. For example, if the principal tells the
student that he ‘will be searched unless he empties his pockets and the
student dees so, no court will treat | is bgh‘avior‘as consent. On the egn-
trary, the legality of the episode will Be judged as if the principal himself
_had searched the student.!'s If there is ng direct coercion, the legal ques-
tion is closer. Still; courts have consistently refused to find that college
“students consented to a search of théir dor itory room, although they
signed a contract that contained a warning ‘of possible searches!!¢ and -
did not resist school personnel’s entrance into the room.!\? Presumably,
a court would-be eyen more reluctant to find that a person of less than
college age had knowingly, voluntarily waived his rights. For a young’
person, simply being told to do'something by the principal may be coer-"
cive-encugh to eliminate the possibility of valid consent on the student’s -
.-part. © ot ) " :
Schdo]--author'iti:es and the police often cooperate'in searching stu-
-dents. When they *do so, the legal situation is changed. The important
point to remember.is that police involvement in a search usually calls
forth the higher, probable cause standard discussed above.!’8’Any con-
tact by- the school administration wifh"police_ before the search is over -
may be enough.to make it a police search, but courts vary widely. on this '
point. The crucial factor in a number of cases has ‘been whether the - .
‘police caused the search. The courts in some cases In which a school of;
ficial independently decided to search has foand that his search is nota
" police search even though the police provided information on which the
fficial’s suspicion '\\C/as based, " actually conducted the search,!?0 or

115. Mercer ® State, 450 S.W.2d 715 (Tex. Civ. App-1970); Ranniger v. State, 460 8:W.2d 181
(Tex. App. 1970); In fe G.C,, 121 N.J. Super. 108, 296 A.2d 102 (1972); Nelsoh v. Florida, 319 So.2d
154,(Fla. App. 1975); I re John Doe VI v. New Mexico, 540-P.2d 827 (N.M. App. 1975).
116. Moore v. Student Affairs Commission of Troy State University, 284 F. Supp. 725 (M.D. Ala¢ .
1968); People v. Cohen, 57 Misc. 366, 292 N.Y.S.2d 706 (1968): State v. Steih, 203 Kan. 638,456 P.2d |
(Kan. 1969), cert. denied, 397 U.S. 947 (1970); Commonwealth v. McCloskey, 217 Pa. Super. 432, 272
A2d 271 (1970); Piazzola v. Watkins, 442 F.2d 284 (5th Cir. 1971); Smyth v. Lubbers, 398 F} .
777 (W.D. Mich. 1975). ' - SR o o7 @
17. Morale v. Grigel, 422 F. Supp..988 (D.M.H. 1976). . ) ) I
118. Potts i'._‘Wright, 357 F. Supp. 215 (E.D.°Pa. 1973); Pi¢ha v. Wielgos, 410.F. Supp. 1214 (N.D.
1II. 1976). The view expressed in In re Fred C.; 26'Cal. App. 3d 320, 102 Cal, Rp{r. 682 (1972)-#that
police fieed not have probable cause .if they are searching at the school's request—is unusual.
" 119, People v. Boettner, 80 Misc:-2d 3, 362 N.Y,$:2d 365 (1974); State.v. McKéfinon, 558 P.2d 781
"7 (Wash. 1977). S S - ‘E :
"120. In re Fred C., 26 Cal. App. 3d 320, 102 Cal. Rptr. 682 (1972): Picha ¥ W
1214 (N.D. 1TIl. 1976). Picha holds that:‘the police did cause the search.

S |

ielgos, 410 l:‘ Supp.
A}
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were called -in for advice on identification and disposal of the goods

.. seized.'?! In one recent case the court corcluded that the determinative

issue was the purpose of the®earch. Because school officials and the
police had agreed beforehand that no ériminal prosecutions would be un-
dertaken as a result of the search, the court held the search to be a school
search, for which pfobable cause was not needed, even though the police
participated in it.!22 : 4 : :

A sécom,_i,;i_'ssue is whether the police can conduct a legal search on the
basis of theSchool’s ot the student’s) consent. Two cases approve this
form of consent hecause the school stands in the place.of the parent, who
could presuiably “cOhsent for a minor child.'? Others conclude,
however, that the student alone can consent.!2 A,ftér-%evieWiQ'»g :the
cases, a principal may think that he has a better chance to!'avoid
searching illegally if he does not seek the help of law enforcemént of-

“ficers. But He should not forget that school-police éooperation is hi’gh]y

desirablein dea]in%yith ongoing criminal activities such as drug traffic.
Futhorities would want to report their suspicions to

police so that they can begin investigations aimed at accumulating

evidence for successful prosecution. . _
What gises can be made of ®vidence uncovered in a search? If the

search whs valid, the principal may use its results in school disciplinary

actions. He may also, if he wishes, turn the evidence over to the police

. for use in a-criminal prosecution. If the search was illegal, legal opinion

~is divided'on whether evidence taken in it must be excluded*from

school!#: or. criminal proceedings. 2% Conducting an illegal searchemay,
of course, produce other consequences besides the inadmissibility -of
evidence. from it. Though rarely, school personnel have been sued for

- .
. * N

’ L oo
. .- . . P L
: ol e ¢ o

X - . : . . e ,

121. People v. Lanthier, 97 Cal. Rptr. 297, 488 P.2d 625 (1971); State v. Lamis, 137 Ga, App. 37,
224 S.E.2d §},(1976). - “ S
122. Dge . ‘Renfrow, 475 F. Supp. 1012 (N.D. Ind. 1979). < 3 e

-

W

a

123. State v. Stein, 203 Kan. 638, 456 P.2d 1 (Kan. 1969), cert. denied. 397 U.S. 947 (1970); Oerton
v. New ;?k, 229 N.E.2d 596, vacated and remanded. 393 U.S. 85 (1968), ariginal judgnient affil, 229 .

NEZ2d:

©a9Tn.

124. Moore®? Student Affairs Comm'n of Troy State University, 284 F.%Supp. 725 (M:D: Ala.
1968}, Commonealth v. McCloskey, 217 Parguper. 432, 272 A 2d 271 (1970); Piazzola v. Watkins, .
1442 F.2d 284 (5th Cir. 1971). B . A :

125. The exclusionary rule is inapplicable to school disciplinary proceedings—Morale v. Grigel.

422 F. Supp. 988 (D.N.H. 1976); exclusibnafy(}ule applicable—Moore v. Student Affairs Comm'n,
284 F. Supp. 725 (M.D. Ala. 1968), Smyth v. Lubbers, 398 F. Supp. 777 (W.D. Mich.-1975).

126. Most school search cases that arise involve a studént’s challenge to his conviction that is
hased on evidence found in an allegedly unconstjtutional search.‘ Nearly,all decisions state or
assume that'if the search is invalid. the conviction must be overfurned Two cases, however, state
that ghe exclusionary rule does not apply to schael searches: evidence,'qgtaineg illegally is admissi-
ble in court. State v. Youny, 216 S.E.2d 586 (Ga. 1975): State v. Lamb, ZﬂﬁEZd 51 (Ga. App. 1976).

L R .

oE &,

6 (1969). same facts as Overton v. Rieger. 311 F. Supp. 1035, cert. tlgj‘)ll.(’ll, 401 U.S. 1003 "
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damages,*” and injunctions demanding a student’s reinstatement!28 or
preventing future searches have been sought. 2

Working with Police

The re]atlonshlp between school- offlma]s "and’ law enforcement‘f
. authorities raises certain problems. One schoo] ]aw text sums up the
prmmpa] s quandary this way: o ‘

The enigmatic nature of the in loco parentis re]atlonshlp comes into
sharp focus when police visit the school and ask the assistance of -
the school personnel in the questioning or search of the person or ef-.
.~ fects of a student. Should school personnel ‘protect the student,
‘ re‘spectmg his nght to privacy -and the privilege agamst se]f—
incrimination, or is their loyalty to the societal interest in the detec-
. .. tion of crime and the protection of the mass of the student body

& from%\danger‘“»w .

/P"

1thout de]ay o :
: "fBu{ when the police offlcers 51mp]y want te question the student,
. '.\V'lth?)ﬁ’t taking him.into, custody, the prmmpa] may refuse their request.
* .. Heis under no ]ega] obligation to allow police to talk with a student and
* " 'thay be under an obligation to protect the student by refusmg to allow
questioning. But - suppoge  that-he wants to cooperate with police by
allpwing them to 1nfénrogate a student. May he do so without violating
‘the student’s legal rights? That question cannot be answered definitely
. at this tlme bu,t the' following dlSCUSSlOD offers a tentative conclusion.’

R IEENE
- hv_‘

ts

B

(

127. Potts v. Wright, 357 F. Supp. 215 (E.D. Pa. 1973); Picha v. Wielgos; 410 F. S(up;ﬁl'ﬂ (N.D.
fll. 1976); dimages of $7,500 were apparently awarded in a case reported in Nolpe Notes 14, no. 7
mm 3; M.M. v. Anker, 477.F.. Supp 837 (E.D.N,Y. 1979).
=128, Keene v. Rodgers, 316 F. Supp. 217(D. Me. 1970); Smyth v, Lubbers, 398 F. Supp T17T(W.D.
" -Mich. 1975); Morale v. Grigel, 422 F. Supp. 988 (D.N.H. 1976).
"'3,’9 Bellnier v, Lund, C.A. No. 75-CV-237 (N D.N.Y. 1977); Wuske v. Batchelor, #75-0016:Civ-7
(EXD.N.C, Juiv 18, 1975).
130. M. Lheqter Nolte, Guide foS(Imul Luu'(West Nyack, N.Y.: Parker Publlﬁhmg Co., 11)69) p.
1.
131. The law enforcement offlcerﬁ may have a court order or the\ ma\ be exercising their -
authority under G.S: 7A-571 (1979 Supp.) to take juveniles {for most purposes, this means persons
under 18) into temporary custody without a court order in these situations: (1) when grounds exist
to arrest an adult under identical c1rcumstances (2) When there are reasonable grounds to believe
that the child (if under 16) is undigciplined (runaway, triant, beyond parental control); (3) when
there are reasonable grounds to be w‘{ t he is abpsed, ?‘l&lec’ted or dependent and would be in-
jured or could not be taken into custodygif it were necessiry to obtain a caurt order; and (4) when
-_th&e are reasonablégroundsto bclle\e that he has run away from a state trammg sth()()l or deten-
tian faeility. . N .
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Decisions of both the United States Supreme Court'® and the North
Carolina Court of Appeals!®® have held that children who are objects
of criminal prosecution enjoy the same Fifth Amendment protection
against self-incrimination as adults. Moreover, the newly enacted juve-
njle code of North Carolina (General Statutes Chapter 7TA, Articles 41
through 57) grants other important rights. It is clear under the code that
warnings and other protection must be afforded children who are in -
custody. '

What will often not be clear, however, is whether a child broughtto
the principal’s office to be questioned in the presence of the ‘principal
and the police is “in custody.” If he isin custody, G.S. 7A-595 governs:;%‘;‘\ﬁ
§ TA-595. Interrogation 1)1'()c¢(lz(;'es.-'— s 4 "'{: A

(a) Any juverile in custody must be advised prior to quest‘i@f;@t

(1) that he b right to remain silent; and v e
(2) that any statement he does make can be and may :
against him; and e e
(3) that he has 'a right to have a parent, guardian or custodians
present during questioning; and . -
(4) that he has a right to consult with an attorne!'and that one
will be appointed for him jf he is not represented ahd wants
‘ representation. IR L
* (b) Whén the juvenile is less than 14 years of age, no in-custady ad: -
missior, or confession resulting from interrogation may be ad-
mitted into evidence unless the confession or adnrission was
made in the presence of the juvenile’s parent, guardian, custo- ..
dian, or attorney. If an attorney is not present, the'parent, gnar-
dian, or custodian as well as the juvenilemust be advised oiythé'_

éjvenile's rights as set out in subsection (1); however, a par‘é@h -

heNE OO
N V\._‘

-

-gBuardian, or custodian may not waive any right on behalf of the"
venile. .

(c) If the juvenile indicates in any manner and at any stagg of "
questioning pursuant to this settion that he does.not wish tohé .
questioned further, the officer shall cease questioning. :

(d) Before admitting any statement resulting from custodial in-

-~ terrogation into evidence, the judge must find that the juvenile
knowingly, willingly, and understandingly waived his rights.

Subsection (a) is straightforward. It stiffes that a juvenile™ who is at
-least 14 but not yet 18 must be told oft ¥iur rights before questions are
asked. After he is given this information, if he “kn_oky-lpglﬁ;& willingly,

' S . ” ) R R o o )
and -ynderstandingly” waives the rights by iwegiminatfy hmself, his
confession or admission can be used against '@.,Sgbsection (2) deals

i . C- @ N . )
—_— - - Q .
132, #u re Gault, 387 U.S. 1 (1967), -
o CE30Inore Arthur, 27 N.C. App. 227 (1975), : o )
1314, “Juvenile” is defiriéd, in part, as “any person who has not reached his 18th birthday and is |
not muaryjed, emancipated, or a2 member of the armed services of the United Stafes.” N.C. GEN. ~
STAT. § TA-517(20) (1979 Supp.). " v .
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with-the very young person, the child under 14. No confession or admis-

sion by a person of that age may be used against him unless it was made

in the presence of his parent, guardian, custodian,.or attorney. A]though

it mxght seem at first that the prmcxpa] would qualify as “parent,” -
“guardian,” or “custodian,” the code’s definition section!® indicates
otherwise. “Custodian” is defined as “the person or agency that has been

awarded legal custody of a juvenile by a court.” Obviously, a public

school principal does not fit the definition. “Parent” and “guardian” are

not defined, but principals and other school officials séem to fall more
naturally under the heading of “caretaker,” which the statute defines as

“any person, other than a parent, who is acting in loco parentis to a
juvenile . . ..” Since caretakers are not among the categories of persons

named in G S 7A-595(b), one conc]udes that the presence of the prin-

cipal will not change the fact that no statements made by a student in

custody who is under 14 can be used against him if not made voluntarily .-

and in the presence of his parent, guardian, custodian, or lawyer.

If the student is not in custody, neither the Fifth: Amendmenl; warn-.

- ing nor the statutory warnings agg safeguards are necessary. Biit so far .

no court decisions have-described: the circumstances ‘under which.i in-,
terrogation in-the school setting isssufficiently -coercive to amount gv
wcustody. Only futuré cases can determine whetherit. -can’ ever- be said:,
| that -a child answered vo]untan]y when questioned by pofléé atschqp] In'
my-opinion; ‘admissions made in that situation could rargdly:be seen)
voluntary when one considers the student’s age, the fact'th '
free to leave school, and the possibility of school sanctions fegedi: _“eying
-the principal’s implied or explicit orders to cooperate. If thlsﬁaw 18 ac-(
cepted, every child questioned at school must have the protectlorf'éif; ; JS
7A-595 and the Fifth Amendment. 4 o> AR
. One final point to note is that when a school employee alone ufgg!w
terrogates a student for the purpose of gaining evidence for criminal
prosecution, the employee acts under some of the same legal restraints
as the police. The point is mage by a 1970 North: gro]ina case in which a
school employee called at the house of an eight-y##¥-old student to ques-
tion him about an incident of serious property. damage at school. The
child’s parents were not present and he was not’ tdmm; he cquld refuse

to talk. The child confessed to having caused the damage, was tried and
convicted, and committed to training school. On appeal, the court set
aside the conviction, which had rested entirely on the confession. It held
that the child, like an adult, deserved the protection of the Fifth Amend-
ment. That prétection was not given in this instance, and so the child’s
confession was not voluntarily made and thus was inadmissible.!36 See
Chapter 2, “Protecting Students from Themselves,” fora further discus-
sion on t‘}ns matter.

v

135. Id. § TA-517 (1979 Supp.). ‘
136. In re’Ingram, 8 NIC. App. 266 (1970).
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'Chapter.4
THE PRINCIPAL AS SUPERVISOR . '

- ‘Many of a principal’s duties derive from his role as manager, in which
.he supervises a variety of workers. For convenience, this chapter divides | S
school employees into two-groups: those:who hold a certificate from the 7
state,. hereafter. called. professional:employees, and. those who. do not, = - .
called nonprofessional employéés. Though there is someésbverlap, the . .
principal’s obligations to the two groups are somewhat.different. =

Hiring ‘ .
All personnel, professional and nonprofessional, arehired by the
board of education.! Although a principal, a personnel supervisor, and
the superintendent often .ig eWapplicants and offer recommenda-
tions concerning them, no one but the board has the legal authority to ¢
make employment contracts.? The principal should keep this fact clearly = -
in mind when talking to applicants or filling positions temporarily until
the board can act. In the latter case, the principal acts properly and
"within his authority in filling a vacancy so long as both he and the per-
son he employ® understand that no valid contract exists until the board
has acted.? . o
School units enter iﬁto'written contracts with their professional em- PR
ployees. The contract forms are provided by the state and are of two .
kinds: one foi those in an initial, probationary period and andther for °
_those with career status or tenure. The probationary contract is for only
‘one year, at the end of which the contract may be renewed or not,
Whereas the career employee’s contract contains no time limit. Neither. f
‘contract states the terms of compensation, benefits, or other basic eondi-
tions. These are set out in the State Board’s salary schedule, whiclg—-
along with ‘any docal salary supplement—is discussed with applican®s.
The written contract merely states that the “professional services” of .-

“ - . 4
9 . A

v

Al .
i

N

1. N.C. GEN: STAT. §§ 116-21, -38 (1978); Johnson v. Gray, 263 N.C. 507, 139 S.E.2d 551 (1965).

2. The board is obliged to solicit and listen to a recommendation from the superintendent but
need not accept it. Taylor v. Crisp, 286 N.C. 488, 212 S.E.2d 181 (1975). '
.3 In some units, particularly the larger ones, the board authorizes the superintendent to hire
nonpmf"}ssio mployees on an interim basis and seek board approval at regular intervals. That
procedure c,a;*l, legally, be followed for préfessional employees since their contracts are not valid
until apprdyed by the board. ' . :
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the emplbyee have been retained and that “agsignments to duties will

¢ made by the superintendent of schools.” Thus the board does-not co

“tract with its employees for .partigular posts, and itimay assign ar

reassign them as need arises. Teachery, for instance, may bé assigned

teach. different’subjects or gradésg-or to teach at different schools fro

time to time, although the school unit’s acereditation may suffer if mar

teachers are assigned to teach in areas in which they are not certified

--.Neither the statutes nor State Board of Education regulations requii

- _...“Mritten contracts for nonprofessional employees, and it has not bee

" customary in_ North Carolina to have them. The North Carolin

_Supreme Court holds that employees, once hired, have no right to exper

to keep their jobs—no implied contracts, that is, no matter how lon

they work. The employment relationship can be ended at any time b

either the employee or the board with no further obligation in mos

instances.? But, although they need not do so, some boards may prefer t

bind both themselves and their employees at least for the duration of th

school year. This can best be accomplished by a written contract be

tween the board and each employee naming the term and other cond:
tions of employment. ) ‘ '

Dismissal " o . .

Dismissal, like hiring, is solely the prerogatiife of the board of educa
tion. But the principal is very likely, even more than in'hiring, to have a1
influential role in a-dismissal decision. For a probationary professiona
employee, the superintendent must recommend to the board each yeal
either that the contract be renewed for another year or be allowed to ter-
minate. His recommendation will necessarily rely on the principal’
evaluations. Likewise, when the superintendent recommends dismissa
of a tenured employee, the recommendations must be supported by the
principal’s written evaluations; otherwise dismissal is unlikely ta occtir.
- Dismissal of professional employgRs is regulated by the state’s Tenure
Act, G.S. 115-¥42, but what is requig for dismissal of a nonprofession-
al employee is a matter of the individual’s contract (contracts fgr%on'-

ally,

)

professionals are rare, snoted above) or of constitutional law. Ufzf:u
for nonprofessional employees, there.will be no legal requirgments tabe
met.'The North Carolina Supreme Court has held that a public employee
in the state Has no legal right to employment unless his employer, by
‘statute or contract, has given him some sort of g‘uaranfee.6 The United
St‘a”t"es Supreme Court reached the same conclusion in Bishop v. Wood,”
which arose in’ Maripn; North Carolina. That case concerned a police-

R . .
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man who was fired by the city manager, acting on the police chief’s
gecommendation. For several reasons, the employee claimed a con-

titutional right to a.hearing: First, the city ordinance listed several
grounds for which permanent employees could be dismissed. The plain-
tiff claimed (a) that the listed grounds were the only permissible bases
for dismissal and the reasons given for his dismissal were not among the
permissible grounds, and (b) that he must be given a hearing so that he
could prove that the stated reasons were not true in his case."Second, he
#laimed that his classification by the city as a “permanent” employee
gave him a property interest in his job. Third, he said that the damage to
his reputation caused by the city’s false allegations violated his liberty. -
Since the Fourteenth Amendment to the United States Constitution for-
bids deprivation of property or liberty without due process of law, the
policeman claimed that the Constitution entitled him to a pretermina-
tion hearing. The Supreme Court disagreed. It noted that North
Cérolina law gives no public employee a right to continued employment

“in the absence of statute or contract. The plaintiff was not protected by .
statute (as professional school employees are by the Tenure Acty, and” ™
the Court refused to find that the city had offered him a-contract - .
(though the plaintiff a}gued——plausibly, in my opinion—that the city’s
use of the term “permanent employee”. and .the ordinance stating ="

reasons for discharge of permanent employees constituted an implied
contract). Thus the Court dismissed theiproperty interest claim. As for
liberty, the Court concluded- that the plaintiff’s liberty interest in
reputation had not suffered, since the-city digd not make public its
reasons for the firing. The reasqQns were revealed only to the plaintiff

“limself and therefore, .false. or not, could not have injured his standing

in the community. #%4% , _

The issue of damage to a dismissed--nonprofessional employee’s
reputation arose again recently in North Carolina. The case of Presnell
v. Pell® should interest every principal. The plaintiff, Mrs. Presnell, had

.been employed by the Surry -County Bpard of Education for @ghteen

years, fourteen of them as cafeteria manager. The principal of the'school
where she was employed accused her of bringing liquor to.school and
distributing it to painters who were working in the cafeteria. She alleged
that, despite her denials, the principal “maliciously and in bad faith”
brought the charges*to the district school committee, which dismissed
her as aresult, and that he publicized e charges to her fellow workers.
Because the circumstances of the dismissal damaged her reputation,
Mrs. Presnell asserted a constitu,tional right to a prétermination hearing
(which she had not had) and sought damages for violation of the right.
She also sued the -principal, individually, for slander: The North

Carolina Court of Appeals concluded that the law would suppert her.if

- 8,298 N.C. 715 (1979). : L -

-
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she could prove her facts.® The eourt stated that, even assuming her em-
ployment cduld be ended whenever the board wished under ordinary cir-

*  cumstances, in circumstances in which her reputation was at stake, the
Fourteenth Amendment’s protection of liberty did entitle her to a hear-
ing and a fair decision. The court also held that the principal was not
protected against an action for slander if he reported the charges even to
.his superiors out of malice—that is, acting in bad faith. Moreover, since
duty did not require him,to report the plamtlff's alleged misbehavior to
her fellow employees, that action was not “privileged” or protected. The
North Carolina Supreme Court agreed for the most part.®® It held that
Mrs. Presnell’s reputation yas sufficiently protected by statute, G.S.
115-34, which allows actions taken by school personnel to be appealed to
the board of education. Furthermore, the Court said, the board hearing
need not have “been held before the dismissal; holding it within a
reasonable time afterward was soon-enough. Consequently, the Court
found that“&he plaintiff should have first sought a school board
hearmg—analf dismissed her complaint agamst the board and its mem-
bers because she had not.

"It did not, however, dismiss the part of hgr complamt charging the
principal with defamation of character. Instead; the case was sent- back® ‘.*
for,trial to determine whether her claim in this regard was true. The'“*i-,:_"; :
claim was that, despite her denials, the prmc«lpdl “falsely and :

" mialiciously’” spread the story of her supposed misconduct to her fellow
workers. The principal asserted the defense of “conditional privilege,” an
important concept for principals to understand. Conditional privilege is  ~
the ht of a person charged with a responsibility to share information
"iwith certain persons with whom he must communicate if he is to do the

o pr properly, even though the information is defamatory. For con-
ditional privilege to exist (1) the communication must be made in good
faith—i.e., the speaker must have reason to think the information true;
(2) the information must concern a matter in regard to which the
speaker has a legal right or duty; and (3) the communication must be
made to someone who has a corresponding right or duty On this last
point, the court found that the principal’s claim of, Y jlege failed
because he did not allege or prove the need for telling the amtlff's co-
workers -about the incident.

The conclusion to be drawn from the cases is this: nonprofessmnal em-
ployees ordinarily have no expectation of continued employment—that

_is, no legally enforeeable property interest in their jobs. As the U.S..
Supreme Court said of the Marion policeman, he “held his position at the
will and:pleasure of the city.”}/ However, public employees do have a

€ 9. Presnell v. Pell, 39 N.C. App. 538, 251 SE.2d 692 (1979).
10. 298 N.C. 715 (1979).
11. Bishop v. , 426 U.S: 341, 345 (1976).
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“liberty interest” in preserving their good names that protects them
from being unfairly terminated in a situation in which the reasons for
dismissal are made public and are damaging to reputation. This is not to
say that employees charged with mjsconduct cannot be dismissed. The
critical requirements in such a dismissal are that the board grant a hear-
ing, if requested, either before or'soon after it decides-to dismiss, and
that the principal present his charges in as fair a manner as possible to _
those persons who have an official ‘responsibility to act but to no one
else. Usually this will include the superintendent, the board members,
and perhaps the board attorney. It may include otfiers as well. A prin-
cipal should be careful not to speak poorly of one employee to other em-
ployees or indeed to anyone except those whoni he has a duty to inform.

Assignment of Duties and .Supervision

The school boérd, following the superintendent’s advice usually,
gssigns employees to schools and sets the major outline of their duties.

- Thereafter, the principal, as the sehool’s executive head,'2 exercises con-

siderable authority. He has the authority to énforce the unit’s rules (or
even to make rules if the unit as a whole has none) on such matters as
leave, vacation, tardiness, and student discipline. He is expected to for- .

mulate reasonable policies on'a wide variety of topics in order to.make

the school function smoothly and is entitled to expect cooperation and
compliance from all employees in that erdeavor. Thg Tenure Act, G.S.
115-142, lists among th'e grounds for dismissal of professional*personnel
several that are pertinent here: insubordination, neglect of duty, and
failure to comply with such reasonable requirements as the board r 2y

- prescribe. Any one of these can be evidenced by refusal to-cooperate with

a principal’s or superinténdent’s reasonable requests, as cases in other
states indicate.! In a recent North Carolina case, a teacher’s dismissal
was upheld for refusal to comply with board policy on -corporal
punishment.!* The same result would have been obtained, I believe,.if
the policy had been her principal’s rather than the board’s. While the
principal may never contravene board policy, he may, unless the board

‘'says otherwise, prescribe specific rules to supplement or carry out the
general policy. Moreover, in areas where the board has not acted, it may

K

12. Tie principal is so defined in N.C. GEN. STAT. § 115-8 (1978). .
. 13. Fo¥xdmple—Petitions of Davenport, 283 A.2d 452 (Vt. 1971), and Whitsel v. S§iitheast Local
Sch. District, 484 F.2d 1222 (6th Cir. 1973)—teachers refused principals’ orders to halt demonstra-
tions and return to class; Board of Educ. of Ashland Sch. District v. Chattin, 376 S.W.2d 693 (Ky.
App. 1964)—vocational director refuséd to complete financial forms as requested by superinten-
dent; Peterkin v. Bd. of Education, 360'N.Y.S.2d 53 (1974)—teacher refused to explain being seen in
public in apparent good health during sick’leave; Ray v. Minneapolis Bd. of Education, 202 N.W.2d
375 (Minn. 1972)—teacher refused principal's and superintendent’s request to complete forms
needed for evaluating department; Gilbertson v. McAllister, 403 F. Supp. 1 (D. Conn. 1975)—
teacher twice refused principal's order to report to his office. .

14¢ Kurtz v. Winston-Salem/Forsyth Bd. of Education, 39 N.C. App. 412, 250 S.E.2d 718 (1979).
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" completely accepts that school employees must share certamg‘muse-

‘ rell beapproprlate for“{,he prmc1pal to establlsh rules appllcable within
-his own school. An‘ém’ployee s refusal to comply w1th these rules could .

-~ ghen become grounds for dismissal by the board.! -

. What can the prmcxpalrrequnre n the way of extra dutles that are not
specnf:cally named in an employee’s contract? The law understands and

keeping chores” not directly relevant to their professional assi ent:
collecting money; patrolling the halls and recreation areas; supervising
-bus-loading, play periods, and early arrivals—the list is almost endless,
unfortunately. As long as the duties are reasonable!® and the principal
allocates them fairly among employees, he need not ﬂoubt his authority
to make such assignments.

The same is true of thé more onerous tlme-consumlng asmgnments
to supervise extracurricular gctivities. Not surprisingly, a number of
teachers question the principal’s authority here and occasionally try to
refuse aryassignment. Chaperoning out-of-school events, coaching, spon-

" soring student clubs, working with newspaper and yearbook staffs,

‘putting on plays—these are substantial burdens. In states and districts
where teachers are unionized, these ftems are almost always settled by
union contract. But in the absence of union contract, as in this state, ghe

- law supports the school’s right to impose these obligations. The courts

view them as implicit in the teacher’s. contract, as long as they are
reasonable and are distributed fairly among the faculty.”

- The prlnclpal has authorlty inside the classroom as well. He not only
may but ought to supervise teaching as closely as is necessary to m,eure
good performance The principal may direct his téachers’ work in regard. .,
to both what is taught and how it is taught, but two limitations on his
authority are worth noting. First, :teachers, like other citizens, have
rights ‘of free speech guaranteed by the First Amendment. The Umted

“States Suprene Court referred to this fact in a significant 1969 decision,
saying, “It can hardly be argued that either students or teachers shed.
their constltutlonal rights to freedom of speech or expression at the
schoolhousé yate.”18 A year earlier, in perhaps the most important case
so far lnvolvmg{‘eachers speech rights, the Court had upheld a*teacher S.

MRS

¢ 15 Though Bblé’ast one as held that a teacher could disobey rules issued by the superinten-
,_d;nt but not tbe board. H—lm v. Sch. Dist. No. 52, 278 P.2d 211 (Mont. 1954)}, it seems sensible’ -
that a board ¢ , though it need not, ratify an administrator’s rules implicitly, after the fact, by
dismissing for zlure to comply with them.

16. An example df the school’s asking too much occurs in School Dist. No. 25 of Blaine County v.
Bear, 233 P. 427 (Okla. 1925), in which the teacher was expected to do _]amtonal work The court
refused to find this to be an implied term -of the contract.

17. See, L. Peterson, R. Rossmiller, and M Volz, The Law and Public School Operation, 2d ed.
(New York: Harper and Row, 1978), § 17.9b, . 429; and Irving C. Evers, “The Principal’s Authority,
Over Assigned Personnel,” in Ralph E. Stern (ed.), The School Principal and the Law (Topeka:
National Organization for Legal Problems in Education, 1978), pp. 17-24.

18. Tinker v. Des Moines Indep. Comm. Sch. District, 393 U.S. 503 (1969).
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right to_criticize hiskguperiors eachers sometimes express
opinions? or assign ‘'m erial tha¥’may .be offensive to administrators,
Parents,; or students. In Mipst instances they have a legakright to do so
‘and can defdat the school administration’s attempts at discipline or dis-.
missal by arguing that their constitutional right to free speech is being
denied.?! In this area, then, the principal should remember that he may .-
tell a teacher what,subjects to cover—and even what methods to use in "
covering them—but not what opinions to express on those subjects. If is .
~also possible that he may not tell a teacher not to mention particular .
subjects, though certain topics might possibly be placed off-limits for
very young students, and some—notably sex—are prohibited in some
other states by statute or school board policy. '
, The second possible limitation on the principal’s right to supervise
teaching arises from the concern that close supervision of a teacher can
become harassment. TheXlegal issue may be raised when a board has
decided to dismiss a tenured employee ‘O¢ -notto renew the contract
of a probationary professional employee. ‘Occasionally, the employee
charges, either in the board hearing or later in court, that the principal’s
or other administrator’s attempts at supervision constituted harass-
_.-ment.and that his negative recommendation on retention was due ta per-
~ sonal malice, evidenced by the harassment. Certainly this could be true.
If so, it is to be hoped that the board procedure or trial would reveal the
bias and the. employee would be ir'etained. The bare fact that such
charges are often made, however, should ngt discourage a conscientjgus
principal from fulfilling his obligation to the school and to the emj
. himself when performance is inadequate. When a teacher (or otheNER#""
+ ployee} &es poorly, it is entirely appropriate for &*principal toreqlife”
‘even daily conferences, to make frequent classroom visits, to see lesdon
plans, or to employ other measures intended to produce improvement.
Singling'out a teacher for. special attentien.g#fhese kinds may well be. ..
helpful to the teacher and is not, in'itself, proef of unfair discrimination.
If,;-shou]d be noted that the principal’s right to supervise teaching is
specifically granted by Nofth Carolina statute. G.S. 115-150 states that .
the principal shall “give suggestions to teachers for the improvement of
instruétion. It shall be the duty of each teacher in a Q%hool tocooperate

.- ‘,‘\3} . ' ¥l =
T A . -
, 19. Pickering v. Bd. of Education, 391 U.S. 563 (1968). Here the plaintiff-teacher had written a
letter to a newspaper criticizing the school board's athletic expenditures and accusing the board.and
‘superintendent of concealing facts from the taxpayers. In finding for the teacher, the Supreme
Court advised “a balance between the interests of the teacher, as a citizen, in commenting Upon
matters of public concern and the interest of the State, as an employer, in promoting the efficiency
of the public services it performs through its employees.”
20. Sterzing v. Fort Bend Indep. Sch. District, 376 F. Supp. 657 (S.D. Texas 1972); 496 F.2d 92 (5th
Cir. 1974). .. oot
21. Webb v. Lake Mills Comm. Sch, District, 344 F. Supp. 791 (N.D.-lewa 1972); Parducci v.
Rutland, 316 F. Supp. 352 (M.D. Ala. 1970); Harris v. Mechanicville Central Sch. District, 382 N.Y.S.

2d 251 (1976).
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with the principal in ecery way possible to promote good teaching in the
school . . ..” Again, by statute, the principal is one of those persons
auth\orlzed to assign duties to studer‘ teachers.??. S

_Evaluation

The principal’s right and duty to supervise teaching implies a right ~
and dity-to evaluate and make recommendations about retaining
faculty members and others. By July 1981 each administrative unit
must have a written policy requiring annual evaluatiopref at least all
professional employees, tenured and. probationary.2® (State statute does
not yet require written or regular evaluation of all school employees.) If
evaluations exist, théy must be considered in “determining whether the
professional performance of a career teacher is adequate.”? If the prin-
cipal has not made frank evaluations—preferably -over a period of
years—and carefully documented his conclusions, it will be extremely
difficult for the superintendent and board to dismiss a teacher for in-

- adequate performance. The principal’s documented observations are

~  usually the most important evidence of other grounds for dismissal

t00.25 Principals should make written records of troublesome incidents

or recurrent problems, recogmzmg the unfortunate possibility that they

may be needed as evidence in future administrative or legal proceedings,

although the major reason for evaluation is the nonlegal goal of improv-
ing teaching.

Personnel Recor ' ~

{G.S. 115 142) has several provisions on the rights of
professmnal employees with respect to written records made about
them. First, the law protects the employee from anonymous or secret
criticism. Every “complaint, commendation, and suggestion” must be
signed by the person who makes it (this includes the prmc1pal) and

22. N.C. ,GaN STAT. § 115-160.7 (1978).

23. Section 35 of the 1980 Supplemental State Budgét (N.C. Sess. Laws 1980, Ch. 1137) directs the
State Board of Education to develop standards to be used by local boards in annual evaluations of
employees and directs local boards to begin evaluating teachers annually by July 1981.

24. N.C. GEN. STaT. § 115-142(e)(3) (1978).

25. Grounds for dismissal, set out in N.C. GEN. 'STAT. § 115-142(e)(1), are (a) lnadequate perfor-
mance; (b) immorality; (c) insubordination; (d) neglect of duty; (e) physical or mental incapacity; (f)
habitual or excessive use of alcohol or nonmedical use of a controlled substance as defined in G.S.*
Ch. 90, Art. 5; (g) conviction of a felony or a crime involving moral turpitude; (h) advocating the
overthrow -of the government of the United States or of the State of North Carolina by force,
--violence, or other unlawful means; (i) failure to fulfill the duties and responSIbllmes imposed upon
teachers by the General Statutes; (j) failure to comply with such reasonable réquirements as the
board may prescribe; (k) any cause that constitutes grounds for revoking a career teacher's teaching
certificate; or (1) a justifiable decrease in the number of positions as a result of district reorganiza-
tion or decreased enrollment, provided that subdivision (2) of the statute is complied with; (m)
failure to maintain one’s ¢ertificate in a current status; (n) failure to repay money owed to the State”
in accordance with the provisions of G.S. Ch. 143, Art. 60.

E)
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shown to the employee before it may be placed in his file. The employee
must have at least five days’ notice before any document is put’indtge
file. This gives him an opportunity to jnspect it, reflect on it, and®f
possible to deny or explain any dérogatory material contained therein. If
the-document is placed in the file at the end of the waiting period, the
employee retains the right to place his own statement about the matter
in his file at any time. -

The superintendent is the custodiap of personnel files, which must be
kept in his office (though the principal may wish to keep copies of docu-
ments about his staff, particularly his own evaluations). The statute,
read literally, seems to require that the superintendent add to the file
every communication, positive or negative, received about an employee
from any source. The weight of what legal opinion®exists on this point,

however, is that the superintendent may exercise some.discretion. If he -

felt, for example, that a damaging letter from a parent was without
foundation, he might be justified in excluding it. He would presumably
be’less justified in excluding a document (evaluation) submitted by a
principal or other supervisor in the course of duty.2s _
Another effiect of the law is to protect the employee’s file from persons

who have no legitimate interest in seeing.it; Were it not fér the statute .

[G.S. 115-142(b)], school personnel records, lm@éll other governmental
records, would be open to publi¢ inspection under the North Carolina
Public Records Act.?” As it is, the employee has access to his file “at all
reasonable times,” but all other persons have access only in accordance
with rules and regulations adopted by the local board of education.
Every unit should have such regulations. Their content and scope may
vary, but the general principle underlying them will be a balance be-

tween the employee’s right.to privacy and the school system’s need to

have certain infermation about its employees in order to carry out its
educational function, Certainly, the regulations should provide access
for the board, the superintendent, and the principal. Others—such as
school personnel who do not supervise,the employee, creditors, prospec-
tive employers, or the police, for instange—should probably not be given
access except with the employee’s consent.28 ‘ .
Documents may be kept in an employee’s file indefinitely, but there is

v

26. There is no court interpretation of the statpte. The legal opinion referred to is that of the At-
torney General's staff and two Institute of Government faculty members. The proposed revision of
Chapter 115 by the Commission .to Revise the Public School Law (House Bill 35, 1979 General
Assembly) would have amended the statute to make it clear that the superintendent has discretion.

27. N.C. GEN. STAT. § 132-1 (1979 Supp.) defines public reétords very broadly as “all documents,

papers, letters, maps, books, photographs, films, sound recordings, magnetic or other tapes, elec- -

tronic data-processing records, artifacts, or other documentary material, regardless of physical
form or characteristics, made or received pursuant.to law or ordinance in con niection with the trans-
action of public business by any agency of North Carolina government or its subdivisions.”

28. Joan G. Brannon, Proposed School Boiird Regulations Governing Access and Maintenance of

L

Teacher Personnel Records (Chapel Hill, N.C.: Institute of Government, 1976).

3
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a limit on. the age of material that forms the grounds for a dismissal..
With one exception, a dlsmrsqa] cannot be based on evidence of conduct
that occurred more than three years before the dismissal process is
begun.?2¢ Until recent]y it was. assumed that evidence more thanthree
‘years old. could’ not even be presented to the school board in a.dismissal
" hearing. That assumption is called into question, however, bya declslon
of the state appeals court. In Baxter v. Poe,® the court refused to reverse
- ateacher’s dismissal merely because the board heard older evidence, T==
court stated that admission of the evidence as backgroand material was
appropriate, so long as the dismissal was not based on it.

Only one kind of document can legally be kept from the employee—
informatian received about him before his employment. The board’s
Tegulations may specify that a separate file, not available: ‘to the em-
ployee, shall be maintained for pre- employmenfdata The advantage of
doing sg.is the possibility of. greater frankness from references who can

. be asstiréd of confidentiality. The dlsadvantage is that information from -
. the file cannot be used as evidegee, in a dismissal hearing.?!

" * It cannot be stated with certainty what the effect would bg of fa1]1ng
. to notify an employee of information placed in-his file, because there is
“no binding case law on the point. Reeently, however, the. California

Suprerme Court held that a'school district could not demote an employee
~«(in this case, a principal) who had not been shown several memos ¥rom
. tHe asgociate supmntendent to the superlntendent cr1t1c1z;ng the prin-

cipal’s performance The California statutory, provision is similar to

ours; it states that professional (“certificated”) emp]oyees~must have a
_chance to see and comment on derogatory information if 1%45 10 servé.“as

a basis for affecting the status of their employment.” The:supreme court -

directed the trial judge to determing whether the emp]oyee,Wou]d have
beén demoted in the absence of the memoranda and, if not, to reinstate
him. 42 The Cage mdlpates the potential cost of ignoring an emp]oyees

Fights in this rgkardxin‘gnany units, either by, written poﬁcfy or by prac-'

ticey employees are required to sign or initial documents p]aced in their
personnel files. While not legally required, this practlce is a 51mp]e
means of.proving that the employee was shown the docut‘gent and 1s

o

" therefore a prudent po]1cy - §

¥

,;.‘3" .
."‘J

i

29 N.C. GEN. STAT. @115142(0(4)(1@78%,'% xeey

felony or crime involving moral turpitude.
30042 N.C App.-404 (1979,

c

< 81. N.C. GEN. STAT. § 115-142(b) 1978, Y ,
R '\hll(r v. Chico Umfud School District, 157 Cal. Rptr 72,24 Cal.3d 704 (1979),
\ ‘ : C g N
§2 . 0 1w
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-Finance is not a major responsibility of the principal. Comipared with -

other local officials—the board of education, the board of-county com-
- missionérs, the 'superihtendenj;,hndg.;the school finance officer—he has:
very little authority in this_area.;Still, the subject is worth sonfe ¢fn=  :-

%

sideration. Because the finan¢ing % sehools affects the principal’s own %
efforts, he should understand the' process. For that reason, most of thii
chapter consists-of 2 description of budgeting and finaricial accounting
in*the administrative unit. In addition,,the'priQCipa]_does have a.few
‘statutory duties. These are discussed.in the last ""j"rtion__qf‘ the chapter.

4

-

Phe Budgeting Process! y ‘ : w

School budgeting is governed by the School Budget and Fiscal Control:
Act, adopted in 1975 (effective in most part in 1976) and codified as G.S.
115-100.1 to *-100.35. The ‘act was intended to achieve uniformity
throughout the state in school budgeting-and accounting procedurés and -
to regulate for the “lirst time certain aspects of the .cooperative.
-relationship ‘between the county commissioners (the usual tax-levying
authority) and the school board. Its basic reguiremen}s for budgeting
are as follows. . . ~ . e

A board may spendsmoneyT regardless of source, only in-accordance
-with an-annual budget resolution formally. adopted-before the school
year begins. A lawful budget résolution is balanced (that is, appropria- * .
tions equal anticipated revenue).and shows at least separate divi- -+
sions or funds. Four of these are statutorily requiged- e-state public
school fund, the 16cal curregnt expense fund, the food service fund, and
the capital outlay fund. The budget of most®units also contains a federal
grant fund. The uniform budget format used in all units is further sub-
divided into na categories: into pitrpose, function, program,-and -
object for the current éxpense fund, and into projects for the capital out- -
lay fund. The state public school fund is the unit’s portion of the sum ap--

o . Fl . ‘

1. For fyller treatments b'f the sug}e’ct, see David M Lawrence, “Relations Between School Ad- .
injstrative Units and Counties Under the School Budget and Fiseal Control Act,” Local Fiyance ,
‘lletin No, 21 (Chapel Hill, N.C.: fnstityte of Government, 1976); and Robert E. Phay, “Finance I3

nd Budgeting for North Carolina Schools,” in School Lawe: Cases and Muterials (Chapel Hil], N.C.:
stitute of Government, 1978), Chap. V. _ . .
- X N -}

»




. .proprlated by-tﬁe’Gener sembly to the State Bdard of Education for
the schools’ current op ng expenses (tigy=largest item is salarieg)
Each unit’s ghare dépends mainly on the number of students enrolled in
its schools (referred to as ADM—that is, students in average daily mem-;
. bership). The local current expense fund must by j,aw bridge any gap
between thetunit’s state allocation and the amount needed to operate the
schools for the year. Whether it mustndclude an appropriation from the
‘county’s general revenues depends on what is.available. from other
- sources, Those sources are (a) fines-and forfeitures collected within the
‘ county%hlch the North CarolinaConstitutiorf reserves for the schools
benefit?); (b) in nearly half the adrhinistrative units, the proceeds of a
S 'ﬁted supplemental tax & schools; and (c) state, federal, or private
o 'é&‘m!oney paid d-lrwtly to the administrative unit. The capltal outlay fund
na g 3 for the unit’s physical needs—for example, acquiring land,
s 1ldmgs, and buses and constructing, renovating, gnd furmshmg
?ulldmgs Capital outlay funds depend primarily on a county,appropma-
" tion but may also come from a State Board. gpproprlatlon bond issues,
the local sUpplemental tax ‘the sale of cﬁbltal assets, and insurance
proceeds
.An analysis of the flve{})udget funds shows that a school board }ooks
to many sources f%; the schools’ support. While not all of the followmg
; v are avaijlable to allemnits and their rmportance ~varies.from one urtit to’
)ﬁ{lﬂther' ‘these are the potent(li% nue sourges irf an agproximate order
of impertance: state appropriation Aro ugﬁ the State Botard#of Educa-
- tion; appropriations from the boardcg eoﬂnty,.com&ussloners a voted
local fax s&pplement; federal grants proceeds m théasale of state or
¢ounty bonds for capltal outlay;- f,mesﬁ-ﬁogfe ufes, and other funds
assigned tathe‘schools by 1§%; loans from the State therary Fund stu-
dent fées; and prlvate gift and endowm
€ The board’s timetable for hudgeting is d at%d by 1acw By May 1 the
i -supermtendent submits his budget propOsaIs albng with an explana-
tlon to the board. Ideally, this budgetsmessage eiﬂams the educational
goals embodled in the budget the reasons for changes from the current
popFiation levels, and proposals for major
= ch3nges in educational or R ‘f d"policy.? The board revlgws the Superini-
' tendent S ;ecommendayons‘ submlts 1ts budget to the county com-
"missieners by May 15¢ 1;,5 missioneérs act on the school budget by
July 1, after which the Board of education takes the final step of
adopting a bu t resalution’ to- \govern expe@ltures *for the ensuing
" year. 4 SR % Vo L
Neither of the two boards nor-the supermtendent makes budget deci-

: é‘?‘ L

»

r

2. N.C. ConsT. ar®. IX, § 7.
3. N.C. GEN. STAT. § 115-100.7(b) (1978).
4. Id. §§ 115-100.9, -100.12 (1978). - .

&1
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sions alone. The superintendent usually has consulted with many groups
- and jgidividuals within the school system over a period of months before
.forgi;ij}ati.ng'his budget. The press and the public may enter the process
:()n(‘:‘égﬁ;e superintendent’s formulation is before the board of education.
. ' Theguperintendent must allow inspection of the material he has sub-
7 mit }0 the board and - may encourage interest at that point by
" iﬁn‘Bkjshjﬁg noticg that the documents are available feor inspection. While
: drmulating. its Proposed budget, the board of education may hold a G
~ . public-hearing on the matter.s If the B6ard does not hold a hearing, the
school budget will nevertheless be exposed to pubkc view later as part of
. the county budget, on .which a public -hearing is required.t .
“Frequently, schoel board members.and county commissidners dis-
.agree on ‘how, much shculd be dedicated to the schools.from county -
" reyenues. Ind%éd; a certain conflict is inherent in the roles a'g'gped tey -
“the twe boards. Commissioners guard the countyls assets and attemptto .
+ . divide them fairly among all:the groups that cofmpete for financial sup- .
i port. Law enfor@ment, the jgil, social sérvicés, and health care, for ex- ..
“ample, are as esserrtigl to,the gounty’s wellsbeing as schools and are’, _ -
" maintef4nbe. The commissioriers know-that the.aveérage county spends’
3 : fe.public wfbols; it is therefore notvon-’
- der that they sometimes con il ¥Fak ] .
- muth: ,Board".of eﬁucation "»:' i 'the other ‘hang run-and dre . -
" elected ‘o'i?‘p]edgesltoimp sEheschoed® Failing tO_éﬁ%i:Ol‘ the moneg,,, -
** needed for'éxeellence ‘would ‘be failing the public trudt confiititted tg‘: .
- Standard for county sugﬂ&t'o‘%&:hbo]s is-vague. The State Gngtitution
+ . siniply xeguires that.the Genefal Assembly

- probabiyess able than schopis¥ enlist public iritekest in their adequate
- more than‘half its revenue oit¥}t )
) nool board has asked for too
- To corfiplicate.the issue further, thé const®utional‘anddegislative
vide for asnine-month = =

0

. &hool &% and staté€that the legislatiife “m%r assign to-ugits of local

¢~ government such responsibility for, the financial support of the free

" public schools as it may deem appropriate.”” Bheslegislative version of -
the congtitutjonal mandate says, “[TThe local current expense fund shall -,
include app¥dpriations sufficient, when added to appropriationSs frogt- - - .
the State Public School fund, for the current operating. expense of thg®#¥ .
public school system in conformity with the educational goals and’
policies of the State and the lo rd of education, within the finan-
cial resources and consistent - Bhe fiscal policies of the board of

- county commiesioners.”® Neither of 'these legal. formulations is definite

.mugh to prevent differences from arising. when reasonable people
(commissioners and schvol board members) meet to ask, “What must

the county give the schools this.year?” -

-

5. Id. § 115-100.8 (1978).
V6 Id.§ 159-12(b) (1976). .
" 7. N.C. CoNsT. art. [X, § 28). e
8. N.C. GEN. STAT. § 115-100.6(e) (1978).
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The General Statutes contain a procedure for resolvmg dlsputes when
the school board fears that the county approprlatlon is insufficient to
support a.nine-month term iréthe coming year. First, the chai n

~ ‘arrdnge a joint meetmg of the two boards tezbe held no mgg than :ﬁn
¥ days after the comm15510pers announce the amount of th&fr appropria-
- tion. At Bhe meetmg the boards review the entire budget, not merely the .
disputed portions; in an attempt to reso]ve their differences. If thev can-
not agree, either board may refer. the’ Matter to the elerk of superior
-court in the county. This option miust be exercised within three days af-
“ter the joint meeting, andeth : k_:must decide on a proper amount
~within ten days after the{ freférred to him. Eigher bgard may
appeal his decision, agam T ten days, to the superior.court in that
county. There the issue is tried by the judge or, at the request of either
. board, by a jury. In ®vither case the question is “How much is needed
gfrom sources under the countyf/commlssmners control to maintain a -
'system of free public schools?” 'If the court finds that more is needed
than was appropriated, it may order the commissioners to approprlate
., an-additional sum and even to levy additional property taxes to raise
that sum. If the clerk’s decision is appealed, thus leaving the school
board with inadequate operating funds, the commissioners must supp]y
" at least'the amount furmshed in the prev1ous year pending the declslon
. orf the appeal® ' . 2 Y
Rarely does a school board become mvo]ved in this procedure Or- .
. . 'dinarily the board accepts the commissionggs’ appropriation and then
“+7¢ . formulates and adopts its bud; L, resol?utlon The School Budget Actim-
poses a number of important restri s on the budget reso]utlon both-
g as first adopted and&s later amerfdedi "he regulrements ‘ih effeqiegvhen
. the school board adopts the_arifual- budget concern the cou y ap-
" propriation; the voted tax supplement in_ units'that have %ne and the )
. stricture that the budg’é,t resolution be balanced®
", - The®significant poingabout the county appropriation isthat the com-
’ miggioners may make a lump-sum appropriation, leavmg the board of
education to decide on how it will be allocated, or they may themselves
. _allocate some or all of the county approprlatlon to certain purposes,
e "functions, or capital outlay _projectg-in the'schools’ uniform budget .
...+ format." (Commissioners may not, however, allocate for‘spemflc 1te5?s
¥ beneath the level of function ore project.) One adoptlon requlrem

then, is that the budget resolution reflect the commissioners’ allocation. a

Another is that the budget be balanced." To that end, funds must be ap-

proprlated to cover deficits from the prior year and amounts due during

the coming year under continuing contracts (contracts that incur obliga-

<

" el

9. Id. § 115-100.11 (1978).
10. 1d. § 115-100.9(h) (1978). . .
FL Il § 115-100.5(a) (1978). ' . . o L
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tlons be paid in more than one year). In addition, each fund must be
ed, with the sum of estimated net revenues and appropriated fund
ba]aﬂ&es equal to appropriations in the fund. Each fund may include a
" maximum contingenty appropriation of 5 per cent of its total, to be uqed
during the year if expenses are higher than expected.'z
Several limitations exist with respect to the voted supplemental tax.
The board ‘may not request nor may the commissioners approve a
property tax levy at a higher rate than that approved by the voters. In
estimating the amount to be realized from the tax, the board must in-
clude collections anticipated from supplemental taxes levied in
preceding years but may not estimate a higher collection percentage for’
the coming vear than that actually realized during the preceding year.
(If the gax was not levied in the preceding vear, the collection estimate
may n(rt,exceed the percentage of the general county tax levy collected in
_the previous yéar.)"
.- In addition to observing requnrements for the budget reso]utlon as
. adopted, the board is réstricted mﬁhem 1t may amend the resolution
‘later. Most important, it must preséﬁrq&the integrity of the capital out-
*lay and current expense funds by~ tran‘sferrmg .money to or from the
" fuhds only in emergencies: The underlying purpose of this requirement
is to prevent the commissioners from favoring, one school unit over

another in counties with more than one unit. Current expense funds are =

by law distributed to each unit on a per-pupil basis. Caplta] outlay
funds, howeter, are distributed at the commissioners’ discretion.

Therefore, without the prohibition against transfer between funds, the.

- commlssmners could suppo%nqumt at a higher level than another by
" -giving theTavored unit a la¥ge-capital oﬁ’t]avv appropriation that could
‘then be transferred;-m@o bhe current expense fiind at will. Though the

- danger arises or# 1N coughigs \\a{b more than one umg ﬁe prohlbltlon

__a'."._appbes to. a]] sC o] units.
- But emergencies- that. make %oa educa,tlon gen*_ume]v nee
: ,‘.,,mone\*%\ ailable from another fu can cur The "School Bud[?gt Ac}

recognizes that possibility and’ contains a prog:edure for raking a

transfer, with the commissioners” approval, in emergenmes “unforeseen .
" and unforeseeable” when the budget resolution: wg,s adopted The board -

by reso]utlon requests the commissioners’ permission to t;ansfer a
specified amount into or out of a fund. The resolution $hould e p]am the

emergency, why it was nob ant4é1pated what expenditures will madc i}

or increased with® the new]v available money, ghd what item& il ‘be
eliminated within the fund that loses money.-Before the co 1ssnoners
approve the request, they must allow time for other boards(of educatlon
in the county to study and comm_ent on the resolution. (Commigsioners

- i
12, Id. § 115-100.12(h) (1978). )
13. Id.

87
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have 30-days to approve or disapprove the request; failure to act in that
time constitutes approval.) When thiey decide, the commissioners notify:
. any board that has-exercised the right to.comment on.the request as well
as the requesting board. ' - ‘
- The second major restriction on qugef.amendment arises when the
' comynissioners have chosen to allocate all or part of the ‘county ap-
propriation. If the commissioners havé done so without restricting later
' amendment by the school board, the SQhoo] board may amend at will un-
til a point is reached at which the total of the amendments increases or
decreases an allocated budget item by more than 25 per cent. For exam-
ple, after the budgﬁ resolution is adopted in July, the school board could

AL

s e 2
DU
v R

increase the food dgkvices fund to an amount 10 per cent greater th’an",t_;,lfle
original allocation”in November, 12 per-'ééit’ greater in Marchﬁ?’d ,
another 3 per cent above the original sum in April—but then it could th-
crease the fund no further. For a larger increase or decrease, the amend-
ment would need the eommissioners’ approval. Th . commyssioners,

- ~however, can choose to regulate school budget amendrjefigs more closely.
than this‘by specifically setting the terms for amendment when they

- make the county appropriation; they have the right to require the school
board towbtain. approval,for amendments that increase or deg:rease*,én_f

allocated budget item by more than"10 per cent.!s ..

Finaﬁ%i’al,Ac(‘ounta'bilityﬁ‘;i@' o I NI
‘Before the School*Budget and Fiscal Control Act was passed, county
, ' ..finance officers w_ere‘]e"éa]'ly responsible for auditing. school*spending,
;g’?%hough few did so regularly..Now each administrative unit has a school
finance officer who'performs the fiscal contgpol fu"hg;ibns required by the.
“act. This, officeggvho is appointed by the superintendent and. approved ,
i by the board; ¥igg le but usually fs npt, the sarhe, person’ who serves as -
*©  county. finance officer. More dften @,}is.a:’ full-time employee of the
* < school unit, who may also sefv%;@d-it‘ il any other capacity. His
- duties are mifmerous. He keeps the unit’s accounts according-to the .
prescriptions of, the State Board (for fungs that come from or'throqgﬁ{.‘@j”:'
the state) and the Local Government Commission (for all other funds); .
~ deposits incoming funds; approves all obligations when they are in;
curred and later”their payment; signs and issues checks, drafts, and
. state warrahts; invests the,unit’s idle cash; and prepares financial state-
ments when requested by the superintendent, the school board, or the
commissioners.!6 . o ; . ‘ '
.Moneys are handled in different ways, depending on their source.
» Stafe flinds are not actwally rerj:nitted to the unit. Instead, they are.

-

L IS 115-10003d) (1978). ,
L 1AL I §°115-100.18(b) (1978). ) .
16,448 § 115-100.18 to -100.19 (1978). - : ' .
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* deposited in the state treasury to the credit of the unit, which. issues
warrants to be drawn on the treasury. Each month the finance officer
motifies the State Board’s controller of the expenditures from state
funds to be made f the month. The controller determines what amount -
is due and credits-iz-[t&o the unit, after which the finance officer may issue
warrants up to that amount.'” Local funds come from several sources.
Those that accrue automatically to- the schoolsjthat is, those assigned
by law!®—are turned over to the finance officer by their custodian’
within ten days after the close of the month in which they are collected.
_The commissioners’ appropriation to the schools“from general county
revenue ‘isgtransmitted under any system acceptable to both boards.
Only when the boards disagree do they need:to resort-to the statutory
formula, which calls for the appropriation to bé remitted in monthly in-

sstallments sgfficient to meet the month’s expenses until the appropria- -
tion is exhausted. The ceufgty finarice officer.must make this payment to

- the school finance oijg'icgr-within ten ‘Jays aftef the month ends.?®

v The third major soyrce:of funds is federal appropriations. These may
’ come to.the state or couht,y government to be remitted by that govern-
« v ment to the ynit, or they. may come directly to the administrative unit. -
*+..In.any case, the funds are categorical —that is, for specific purposes—
24and are accompanied by .extensive federat reporting Tequirements.
~“.-An important obligation of the.finance officer is to issie a preaudit
~ -~ certificate for every abligation (a contract or purchase ordery #hd for
7; every disbursement wexcept payroll checks, and state warrants. The
B preaudit certificate—whieh isvitsually % signed? and dated statement
« stampegron theco tracsyprde, or bill—asserts that the amount billed is

" oweds that the by get'resolution-contains an’appropriation authorizing

- the expenditure, and-that either an encumbrance has already been made

" for that purpose or the appropriation has a sufficient-unencumbered,

~ *, balance#to cover_the dmouht. Ordinarily, a bill disapproved by the
. - finance-officerwill :not be paid. In thepry, however, thé school board
may assume the responsjbility’ for-avétriding his judgment. In that case
the board approves.payment th¥ough a formal resolution that states its-
reasons, and-a board member signs the preaudit certificate. The names
., 0f those:who voted for-the resolution areentered in&Ke minutes be_’e}%fger'
" those board members will be liable for repa¥ment to the unit if th&pay-

ment later _p?b\g(tg-bg\i]/]éga].Zl 30

%

2

’ A7 4. §152100.21 (1978). \ .
18. Collections from a voted tax supplement, fines; and:forfeitures (N.C. CONST. art. IX, § 7);
« broceeds from the sale of seized taxpaid whiskey (G.S.18A-24); and proceeds from the sale of cars
;ﬁ used in racing [G.S. 20-131.3(g)]. In addition, many. units share county ABC profits through local .
acts. - .
19. N.C. GEN. STAT. § 115-100.20 (1978). : '
20. If approved by board resolution, signature machines may be. used. 1d. § 115-100.22 (1978).
21, Id. § 115-100.24 (1978). ! C
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. The fmance officer is also an mvestn@nt manager Sub,]ecJ; tfo
\. whatever restrictions the boa,rd hag imposed, he invests or deposrtﬁ,%ﬁ .w‘
‘ #".cash balances left in-apy fund. The interest e#rned¥is credited t
et Afund by which it was generated’ Money may be placed in a time dep
: in any North Carolina bank or trust company, but mvestments m e
“"made only j W specific classes of securities. The finance officer is respon-
: sible only [@ investing funds actually remitted to. the schools; money,
-y . such as the €ounty appropriation, that has been allocated*to the schools
’ but remains under the control’ Of‘ the allocatmg agency is not-available - %
for investment by the schools Bz » ..

The Prmclpal’s Duties = o ’Xﬁ o
in

- The law (G. S 115-100 31) allows individual schools to maintai nds
largely outside the framework of budgeting and accounting set forth
abeve. Only a few requirements must be met for these special funds of
individual schools, which ‘include gate receipts from *interscholdstic
athletic events, saﬂes.of yearbooks and newspapers, the dues of student
organizations, ang §?‘mﬂar aecounts. . . -~ .

If the total of _.school s accounts is small (less than $300 per. year),
the board has severtl choices about how to handle the money. For small
funds, there are no legal requirements for handling except that the-
fund(s) must be audited annually by.the person who audits the accounts
of the administrative unit.23 If the board wishes, it may.adopt its own
policies. It may also choose to have small amounts handled just as larger,
funds must be—t tis, to appoint a treasurer for each school, who keeps e

o pitts] s ordered by the unit’s finance officer; to requme "%4
if7y depository of the unit in a special atcount

_credited to Zand to permit payment from the account only -

throligh checks OF drafts signed by the principal and the treasurer.?¢ Or -
if the board wants even ‘tighter cantrol, it may place funds of mdiwdual
schaols ‘under the control ‘of the unit’s finance officer.

* HPthe amount a}schoo Phandles is $300 a year or more, the first option,
nonregulation, is not available. The board must put the funds in the care
of either the finance officer or the principal and thg school: treasurer

. who must dépos;ta,them and sign checks.,
~The prmclpaﬂ hds two other statutory financial responsnbllltles G.S.

- 115-158 requires that he sign the monthlysgayroll, as an assurance # the .
state controller :dhd the State Bo rd of Education that it,is’ accurfte. A
G.S. 115-150.4 establighies a detaife /sche e for refunding’ studegt fees ]
to pupils who transfer duhng the yg,ar, and it a331gns the refundgng duty o
to the principal. . . o .

RN

L Id. § 115-100.26 1978).
'23.-Id. § 115-100.30 (1978). ]
e 24. Id. § 115-100.31(a) (1978).
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Chapter 6

. | PROPERTY
~ . . »   ’ J

The principal has a dual responsibility concerning school property:

one, to keep conditions: safe for those who use the property and two, to. -
prevent damage fo the property. Many of the specific details of these

duties &re spelled out in the North Carolina General Statutes; some are

part of the common law (the 14w* that is’derived from court decisions).

The principal has numerous obligations with respect to fire prevention,

as ‘well as a duty to. eliminate- unsafe and unsanitary conditions. He, 5
- must do what he can to prevent vandalism or negligent damage by stu-",  °

dents or suffer financial consequences himself. When damage does'o,cs&

cur, he is responsible, in the early stages, for efforts to collect the costof

repair from the parents of the students who caused the damage. Recent

increased. use of schools by community groups adds to the principal’s

duties. : : : . .

' Preventi'ng Fires

National Fire Preven&i%; Associatien statistics for 1978 show that-
while only 2.1 per cent of fires were schapl-related, these fires (some 24, o
- 000 of them) chused close to $96,800,000 in damage,! Property*loss, of *
-course, is an insignificant consideration compared With the possibilities
for loss of life in school fires. It is not surprjsing, therefore, that the
Generd Assembly has spelled out precisely what t principal is to do to
prevent fire. His duties are as follows. . ' '
Fire Drills. A drill must be held every month in each building where
students are housed. The first drill must take place within the first week °
of school. Al] pupils and employees must take part in the drills, whieh
~should use vdrious routes so as to simulate evacuation under different
nditions. Additional requirements can be set by the Commissioner of
Insurance, the Superintendent of Puljlic Instruction, or the State Board
of Education, and any suth regufations’must be permdnently posted on
a bulletin board in each biliding:2 %
Principal’s Inspections. Sevéral portions of the. General Statutes re-
z quire_the principal to:‘pect buildfwﬂ in hig charge for fire hazards.
. 1. Education USA (Washington, D.C:: National School Public Relations Association, September
.- 024,215;7553 p.28. . : . :

ke NES
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One statute requires twice-monthly inspection to see that trash has not
accumulated in cafeterias, gymnasiums, boiler rooms, storage rooms,
-auditoriums, ¢ Shms, attics, basemegigy or elsewhere. The principal
must seeiggitbtBat-trash is removed dailj¥and other hazards as soon as
he noticés"them . He must keep passag Y, .and exits clear and doors in
good working order and unlocked whegii@building is.occupied.’ Com-
bustible materials must be stored in a- wif-ventilated place.¢ Finally, the
principal is to;keep anyone from adding to existing electrical wiring in -

“his buildings wi¥hout authorization from the superintendent.”

Principal’s Report. Once a month the principal is to file a report with
the superintendent (with a copy for the school board) giving the date of
the last fire drill, the time it took to evacuate each building, certification
that inspections have been made, and any other information requested

" by the Insurance Commissioner, the State Superintendent, and the
State Board.® He has additional reporting obligations concerning the in-
spections required to be made by outsiders (building or electrical inspec-
tor, fire marshal, or other). First, the prirfcipal must inform the superin-
tendent if the required outside inspections are not being'made;® and,
second, if they are being made, what conditions are uncover‘e_d?‘,th_a'i;;need
to bé remedied.!° : S Cewn ,

The principal’s fire prevention duties are heavy ones. He has not only
a number of specific obligations to perform himself but also general
supervisory responsibility for seeing that other persons perform their

! duties in this regard. Final proof of the General Assembly’s seriousness,

if it is needed, is the fact that willful failure to perform the duties isa -
misdemeanor.!! R A o ' st

u
o=

{

Preventing.Da'mgg v T
-The General Assem .péfﬁca,l'ly. requires prificipals to presérveés
‘'school property. It also gides local school boards the power to prescgibe
principals’ duties in this regard.’>G.S. 115-133 diretts th prineipal (and
- others) to inform the board immediately of “any unsan%\i’y condition,
' . damage to school property, or needed repair.”!3 Next the law states that
(1) principals, teachers, and janitors are responsible for the safe-keeping

. Id. §§ 115-150, -150.1(5) (1978).

. Id. § 115-150.2(4) (1978). :

. Id. § 115-150.1(1) (1978). R ) .
. Id. § 115-150.1(3) and (4) (1978). Ry R R

. Id. § 115-150.1(2) (1978). . S

. 1 415150 (1978). ’ :

. Id. § 115-150.1 (1978). : S

10. Id. §§ 115-150.1, -150.2(4) (1978), : : ¥
¥l Id. § 115-150.3 (1978). ’ T

12. Id. § 115-45 (1978). N

13. N.C. GEN. STAT. § 115-149 directs thegrincipal to report the same items to the superinten-

W01 Me

e

dent.
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of the school durmg the seSsmn, (2) they must dlsc1plme students so as -

. 4. ,prev:ent “damage; and (8) if- they fail in properly supervising students,
Lzthey themselves are financially liable for amage caused by students.
JLEAE.S. 115-149 contains similar- language, with tmplifled directions. It
",“"%’%Qtates that principals and teachers are to instruct students in how to

& carefor school property and, again, that théy will bp liable if a negligent
"~ failure to supervise, results in damage oo
If children cause damage carelessly or dellberately, the principal can
and should, according to the statutes, ‘expect their families to pay.
Damage is to be reported to parents and, if they do not pay, to the,
superintendent.!® State law makes parents liable for up to $500 for their
children’s willful or malicious destruction of public property.:®
T The school board depends on reporting by principals to identify
damage. Once made aware of it the board has several statutory aids to
help in recoupmg losses. It can pay awards of up to $300 for information -
concerning persons who have injured or«stolen school property 17 Five
criminal statutes punish acts of violence: against school property. G. S
14-60 and G.S. 14-67 designate burmng ot attempting to burn school
buildings as felonies. G.S. 14-132.2 makes ‘willfully damaging a s¢hool
bus a misdemeanor, Both G.S. 14-132 and'G.8: 14-273  penalize as a mis~
demeanor an act causmg deliberate i mJury to school ‘property. - e

Keepmg Premlses in Safe Condltlon

® ., Statelaw (G.S. 115- 133) directs the prmc1paf;'to rﬁort unsamtary con-
dltlons damage, or needed repalrs, but everl % ‘ 3 :

.careless of their safety (the legal term-is negllgent) the prmmpal will be

o lfable in damages for certain costs of the injuries that result. The crucial

RS . poingto note in this regard is that the school board itself and the county

- -.comnfissioners as its tax-levymg authority are pretected f; iability

by the doctrine of governmental immunity. The individ chool em-

ployee—that is, the principal—is not. (See Chapter 8 for. a discussion of .

liability and immunity.) -

The prmclpal s duty with respect to students’ safety is dlscussed at
length in Chapter 2. [fshould be recalled that the duty varies according

to circumstances—such as the age, maturity, }}ealth and lntelllgence of
. N . L q)

14. The statute permits deductions from teachers’ and prmcnpals fmal vouchers to cover repairs .
of-damage they have allowed.

15. N.C. GEN™ STAT. § 115-149 (1978).

16. Id. § 1-538.1 (1969).

17. Id. § 115-133.2 (1978).

“ ‘\'h: | i..';a g
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- community resource—but it is also understandable that school officials L
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LA

fhe children involved. Keepingschool buildings, grounds, and equipme

'in good shape and free from hazards is an important part of the
The sante care must be taken to protect employees and any otheT per-
sons invited into the school; with the obvious difference that situations
hazardous for children may not be so for adults. Somewhat less care is
required for the safety of persons who have not been invited to the
school but nevertheless are not forbidden to be there. 18

Use of School Facilities by Outsiders

Pressure from outsiders to share school facilities is considerable and
probably will increase as.enrollment declines. Since the typical North
Carolina county devotes nibre than half of its revenue to the schools, it:is
understandable that many elements in the community view them as a.

are not always eager to share facilities. First, they realize that their
primary dut} is to conserve the school system’s resources for students’.

- use; second, they may be concerned with additional exposure to liability.

. The local board of education determines whether to allow outside use

of school property except when the General Assembly has directed
otherwise. Séveral: legislative directives exist, and -all point toward -
greater community use. One statute allows the Staté Board to permit
the'establishment of a community college wholty-or'pg r.‘?ially'_loqated in
public school facilities, but only on petition the Iofal school board.’®

- Another requires the board to let | alitical parties use the schools for - .
precinct meetings and county and digtrict gonventions. The board may._ ,
regulate this use of buildings to prevent vk rférence swith school ac-+
Jtivities but may nét‘charge a fee highér than the cost-of custodial ser-

“vices and utjlities.?® A third, G.S. 115-133, allows the boardto permit use
of school facilities for other than school purposes if*fhe use v&(); 1d not
hafm the facilities: s Coee AT

In 1977 the legislature, at Governor Hunt’s request, st,rong]yf’,éﬁ.-;f_};

couraged the sharing of school resources by passing;the Community
Schools Act.?! The stated purpdses of the'act are to ingrease (1) the use of ~

school facilities by governmental, charitable, and civic organizations: (2) , )
S [}

S

. “ - .
18. A legal distinction is made hetween a “licensee” and an “invitee.” The former's presence is’ .
either expressly.or impliedl.‘permitted by the owner (here, principal), but-h¢ has not heen invited. - e
Duty toward a ljcensee is less ifi that “the owner owes a licensee only a duty to ahstain from injur-
ing him willfully or wantonly. But the owner owes an invitee a duty of exercising reasonahle care 0T oY
for safety commensurate withgthe circumstances involved and ‘the age and capacity of the in-- N
dividual. As far as the invitee is concerred, the right to protection from injury is a positive onein R
that the owner not only must refrain from injurious acts but also must warn the invitee of any hid- -

+ den or concealed perils which may be on the premises.” L. Peterson, R. Rossmiller, and M. Volz, The

Lair and Public School Operation, 2d ed. (New York: Harper and Row, 1978), p 253.
| 19. N.C. GEN. STAT. § 115A-5 (1978). . '

20. Id. § 115-133.3 (1978).

21. Id. §§ 115-73.6 to -73.12 (1978).

<

v » -
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the use of community volunteers for tutoring, counseling, and special

projects within the sehool program; and (3) communication between

public school personneKon the one hand and community agencies and

the public on the other. Under the act, school units submit plans, based

. on-State Board gjdid'el_inés%@;épply for state funding of up-td 75 per cent

of the cost.of their prograwy.Plans differ, but every unit’s plan must in- -

clude employment (or désignation) of a community-schools coordinator

and establishment, of an advisotry council, half of whose members are

- parents of public school students. The act’s coverage, especially in the
area of program or curriculum,.is considerably broader than property -
matters, but the effects on property control can be significant. All but;
about 25 of the state’s units currently receive community-school funds:

Pnits that operate under community schools plans invariably find-¢

- many programs occupying school facilities that have never before $een’
held there. The new programs fall into two eate‘gories—~school-sponsored_

or nonschool-sponsored—and&he distinction onght always to be clear to

both participants and schod¥ fficials, particularly the principal of the -

séh’ogﬁwhere the: progran{ is located.2? If the program is sponsored by

" the school system, its participants are.entitled to the same protection -
that is accorded to students and emplgyeégs of the regular-da}*sés,sions.

-+ For example, a nurﬁber of units have initiated .after-school day-care-

- programs in the sc 'ogls_é Th:gprograr_q_sl are planned, approved, and

-* operated by the schoul board and its employees; therefore thé s#hoo{ unit

. bears.full.responsibility for'supervisiorfand safe facilities ®he pripcipal Lo
in whosg building the day-care program is housed must be @ ¢oncerned
about the program’s operafion is about the regular program’, ..t

. ‘Wgpsumably, the board will hire others to relieve the principal from-per-

“sgnally overseeing evening, night, or early morning programs;ithe point
4g."though, that the initial responsibility is his or the board’s. -

. A differept situation exists when outside groups simply want to use _
the schagl’s physieal facilities. Irr that case, the school system and prin-

. cipal sl%]ld not be obligated for supervision?—only fors maintaining -
reasonably safe premises. Many units set Jimits 1o their responsibility
through contracts sigred by each group that holds an event in the school..

- All units should adept this procedure, As second-best policy, if the board

.~ does not require a contract, the principal should undertake to tell spon-
. SOrS; of nonschool programs that he will not provide supervision.

‘,eppéhing the séheols’to the community undoubtedly places greaterg

Tt

. bg dens.on the"-s_‘_cgoq{é; personnel and facilities. The staté-lﬁvel" ad-

. ‘A‘_" ’

ny ;@é 18 above for distinction hetween licensees and invitees. .
B0Wrincigals have,asked wh?‘her they do not have some respofisibility when they actually
he schools, ev&fhough the program may be run entirely bya

see a _dga ISl Situation éxisting in't
nons UPXEhe answeér i yés. They have a moral responsihility—and possibly also a legal
res Tephrt, the sjtuation to the superintendent or the school board.
’ o [ 'T‘ - Sl ’
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. o : ,“.@ . -
- K R Dt 3
F # \

et 95




3t
2
.
.
- ’f‘
L3Pl
.
- ";
;’\ -
N Va
.
-k
L)
-
-
L
.
EE ]
o
. k3
S
\
,

ERIC

Aruitoxt provided by Eic:

o

-

88 / The North Carolina Principal’s Role
‘ministratgrs of the community schools program ,reébgnizé that fact-and
encourage units to apply for funds.for-opening, cléaning, and locking

- buildings and, where necessary, supeérvision entailed by the addltlonal

" burden.? .. _ - K
, ‘ D',u 8._ *’* @
174

- \ o
.- -
K ; - . "v‘—
- rd . :
s @ By
r
. ‘ ) N\?};
at s
y
5 .
s N 3
v . ) . i‘ﬁ
@‘ o .. J' &
. 4 ’ ’
v
e . s
. { : - &
5 < ' g - E
.® v "
¥ <y
b3 4 .
. ¢ L
.6 - s .
'.‘ . t
.“ ‘x'l~‘ ".
L 3 ) S * .
. . b @ 4 ) v ? <
I . . :
iy , , . : . )
.;?*p ) E P .
- o g e 1) 0.y -
N A o
h ) R .
.oy
. f
e h 4 !
[] ’ s
! -

. .

24. Conversatlon with Dr. James A. Clarke, Director, ‘Division of Commumty Schools Depart- ‘o
ment of Public Instruction, September 28, 19’79 s - o

. . B -
[ v L. . .. o

S , 3 . . . S . N



: | Chapter 7

TRANSPORTATION

In 1955 the General Assembly shifted operational responsibility for
public school transportation from the State Board of Education to local
boaﬁs, where it remains. Financial responsibility continues to rest
almost entirely on the state. North Carolina’s transportation system is
among the nation’s largest, carrying nearly three-quarters of a million
passengers daily. It has a lower per-pupil cost than:any other state’s
system, primarily because it relies heavily on student drivers (nearly 80
per cent).

Although it is anm]]ary to educatlon transportation is one of the
- school’'s most serious responsibilities because of the ever present
" possibility of injury or death. Most state laws and State Board of Educa-
tion regulations in this area are based on safety factors. Besides the
state’s general traffic safety laws, there are statutes regulating buses,
drivers, route choice, and pupil assignment that reflect the same con-
cern. Other portions of the law address issues of liability and compensa-
tion for accident victims. After safety, the law’s major emphasis is
fairness:who will ride, how can special arrangements be made, when
‘and how may parents protest the school’s decisions? \ .

The principal plays an extremely important role in the trans;ﬁprtation
system. By statute he .is responsible for assigning riders, choosing-
routes, and following up on reporged defects in buses. Although every
unit has a transportatlon supervisor and large units have route super-
visors as well, the principal retains the duty to supervise closely the
work- of persons who exercise his statutory duties.

Buses

The principal’s first duty is to know the physical condltlon of the
“buses his students ride. He gains the knowledge from two sources: the
inspection report sent to him monthly on each bus and the oral reports
of unsafe conditions made to him by drivers.

Buses are of two kinds, either regular or activity, dependmg on the
purposes for which they are used.

Regular. Regular school buses may be used for certain purposes only:
(1) transporting students and employees to and from school or other in-
structional programs, including educational field trips; (2) taking a stu-
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dent or employee‘to a doctor or hospital for emergency medical treat-
ment; and (3) making evacuations ordered by civil defense authorities.!

Each bus purchased for régular- to-and-from school use‘must meet
physical specifications approved by the State Board. If the bus replaces
one being retired from servicé, its purchase price is paid from state
. funds allocated to the local board. If not—that is, if the bus is an original
purchase for expanded service—the board must pay the cost from local
funds provided by the tax-levying authority. The state bears most ex-
penses of*maintenance, insurance, and operation.? Schools are exempt
from both vehicle registration fees® and the state gasoline tax.*

Storage and maintenance are large-scale activities supervised by the
county school board in all counties, including those that contain city
school administrative units. Each bus is inspected every thirty days dur-
ing the school year. Following inspection, a report on its condition is
filed in the superintendent’s office and a copy is sent to- the principal
whose school the bus serves. Mechanical problems thet arise between in-
spections are reported by the driver to the principal ard by him to the
superintendent or to the chief mechanic or supervisor of transportation
as the superintendent’s delegate. If the vehiele is unsafe, it must be
removed from service until the unsafe condition is remedied.® State law
makes the use of school garage services for #fiy purpose other than
maintaining school vehicles a misdemeanor,® and quite recently the
General Assembly extended its control over the garages by authorizing
the State Board to develop and enforce standards for chief mechanics
and transportation supervisors in the local units.’

Activity. While it can be said that every school activity serves an
educational purpose, the transportation statute differentiates between
needs directly linked to the curriculum and the needs of extracurricular
activities. Local units must purchase buses in addition to the regular
buses if school transportation is to be provided for teams, bands, and
similar groups. . ‘

Special requirements apply to activity buses. The board must buy
them with local funds. They may be serviced inthe garage maintained
for regular buses, but the unit must reimburse the state for such costs as
" labor, gasoline and oil, parts, and tires. Labor-cost reimbursements due
the state may be used to pay the salary of the mechanic who works on an
activity bus. The state’s contribution to replacing an activity bus is
limited to inspecting an old bus and making a recommendation on

. 1. N.C. GEN, STAT. § 115-183 (1978). ' c
2. Id. §§ 115-181, -188 (1978).
3. Id. § 20-84 (1979 Supp.). /
4. Id. § 105-449 (1979). ‘ )
5. Id. § 115-187 (1978). . : ' .
6. Id. § 14-248 (1969). ,
7. Id. § 115-188.1 (1978).



whether it is safe to use as dn act1v1ty bus; the umt pays for a new bus or

‘second bus if it purchases one.
Regular buseﬁhhave a speed limit of 35 mph,.but activity buses may
travel at 45 fph. The reasqn&éor the higher speed allowance are ob-

* . vious: activity buses travel longer distances, make fewer stops, use ma-

- jor roads often, ‘and drive at times when school-to-home traffic is at a
minimum. Nevertheless, as long as the common practice continues of

purchasing retired regular school buses for use as activity buses, many

activity buses should not, for safety’s sake, be driven fast..

Drivers.

School bus drivers are local board emplpyees.® The board hires drwers !

. ' .
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who meet the basic qualifications established by the State Board and .-

assigns them to schools. Drivers are supervised by the principal of the
school to Whl()l they are assigned.®-State Board requirements are few. A
~ driver must be at least 16 years old (more than 70 per cent are hlgh
school students), be physically fit, hold an operators or chauffeur’s li-
cense, have completed a school bus drlvmg course, and have been award-
ed a certificate. The State Board requires certificate renewal every four
years, and the Division of Motor Vehicles exercises authorlty over
canc®llation. !

The State- Department of PUbllC Instruction’s (DPI) Division of

Transportation plays an advisory role in driver-training through its.

publications and direct consultation. An instructor from the Division of
Motor Vehicles (DMV) within the State Department of Trahsportation
actually trains the new drivers: 12 hours of classroom instruction and at

least 12 {(often more) hours of instruction on the road. The unit’s'chief

mechanic or transportation supervisor assists in the training and cer-
tification of each driver trainee. He is responsible for any additional in-
struction provided by the unit following the DMV course.

Some units try to maintain an adult driving staff; most do not. Since

North Carolina acéident statistics show that sixteen-year-old drivers

have the poorest safety record, the units that use student drivers should
be particularly generous in commlttmg resources to training.!! In fifteen .
* of thelarger units, state-allocations pay for a supervisor of transporta-
tion who coordinates the transportation system. Some other umts ay
for thesposition from local funds. In many units, however res;ﬂ)

8. Id. § 115-185 (1978). However, workmen's compensation coverage for drivers is provided by the

State Board Id. § 115-192 (1978).

9. Id. § 115-185 (1978).

10. N.C. Department of Puhlic Instruction, Admunistrator’s Hosdbook for School Trawsportation
(Raleigh, 1976), pp. 30-32.

11. Judith McMichael, School Bus Aceidents and Driver Age (Chapel Hill: Highway Safety
Research Center, 1974). A resulution of the State Board of Education (April 1977) recommends that
all persons hired as bus drnel:s have at least six months of driving experience. .

: ' {
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sibilities continue to be shared, \?.s the statutes direct, by the board the
' supermtendent and the prmmpals

Momtors/Safety Assnstants x D e

The General Assembly recogmzes the difficulty and 1mportance of
keeping order on the bus amM offers the principal alternative methods of
control. If they are availgble, he may appoint unpaid volunteer monitors
(often parents, but the statute does not specify adults) who serve at his
pleasure.'? Or, if the board has funds,!® it may hire safety, assistants,
whose' function is to help the driver with the ‘“safety,” movement,
management and care of £hildren boarding the bus, leaving the bus, or
being transported in it.” The assistant, who must be either an adult or a
. student who is certified as a substitute bus driver, is recommended by

* the principal to the supermtendent and finally to the board.!f

Routes\

Principals and the superintendent cooperate in choosing bus routes.
The principal plans a route, with designated stops, for every bus
assigned to him and submits the plan for the superintendent’s approval
before school opens each year. (The only legal limitation is that he may
not assign a bus to travel aiivided highway that passengers must ‘cross
unless there.is a traffic light at the crossing point.)!s If he wishes, the
supermtendent may consult with a knowledgeable person in DPI's Divi-
sion of Transportation. Once routes are approved, they.are filed in the
superintendent’s “office .and can be altéred only ‘through the same
procedure—suggestion by the pgincipal and approval by the superinten-
dent. Changes must be filed at least ten days before their effective date.
Buses may be operated only along these official routes.!s

" Passenger Assignment

Those units that elect to provide transportation (all but one) may
carry both students and employees. All students who live 1% miles or
more from their school or whoseﬁzalking routes are dangerous are en-
titled to transportation, and state allocations are based on the cost of
transporting them. Students who live within 1% miles may be accom-
modated if carrying them agds no cost.or if the board pays the cost from

local funds.

12. N.C. GEN. STAT. § 115-185(d) (1979 Supp.).

13. 1d.§ 115-185 (1979 Supp.) allows state transportation funds for children with special needs to
be used for safety assistants on buses that carry children with special needs. For assistants on other
buses, the board must use either local funds or a (rare) surplus from its state transportation funds
for other purposes.

14. N.C. GEN. STAT. § 115-185(¢) (1979 Supp ).

15, Id. § 20-217.1 (1978). ! 16. Id. § 115-186 (1978).
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Transporting employees is of secondary importance. Emplovees may
not be assigned to a bus if carrying them would require rejecgng stu-
dents who live beyond 1% miles or overcrowdmg the bus tG'an extent
that interferes with comfort or safety.!” (Until recently, State Board
regulation established the maximum capacity Of schoo‘I buSes at 125 per

\tent of Seatmg capacity. The regulation now réquires a seat for every
child but it is not expected to be 1mplemented fully before the 1981-82
school year.) ‘ .

The principal of the school to which a bus is assigned assigns its
passengers. In general, he plans routes.and makes assignments to in-
suré, first, that each student who lives 1'% miles or more from school has
‘a ride fromse pick-up point no more-than a mile from his home and back
to that point after school. (Aceording to an Attorney General’s opinion, *
the school may but is not required to honor parents’ request that a child
be carried to a destination other than his home.) As noted earljer,
™greater latitude is allowed in deciding whether to transport etudents
who live within 1'2 miles of school and employets. ‘

~ «Occasionally a student’s home is so inaccessiblé that bus transporta-

" tion to the school in his geographic attendance district is simply not
feasible. In that case, the principal has alternatives. If transportation to

- another-school in the unit 4s more convenient, he may offer the student a
choice of being reassigned or providing his own transportation to the
school in his district. If bus transportation to any school is infeasible,

. the student must either arrange his own transportation or board during
the school term at a place from which he can be transported. If he
chooses the latter option, his parents may be reimbursed $50 a month
for his expenses.!?

An appeals procedure is available for families that disagree with the
principal’s decisions on routes or on whether a child is entitled to bus
transportation: The first appeal is to the board. A majority of members
is a quorum for the hearing, and they are to degide the matter by ma-
jority vote. A board decisionadverse to the child may be appealed within
ten days to superior court. At this-level the family is entitled to a jury
trial on the merits of their complaint and to the usual processes of ap-
peal to higher courts.2

e LIR)

Safety Laws and Regulations

. School bus driving is closely regylated. In addition to the driver-
training requirements, the speed limit is set at 35 mph and enforced by

/

17 Id. § 115-1845) (1978,

18 41 N.C.AG. 788 (1972,

19 Id. § 115-189 (1978},

20. Il §§ 115-184(d) and (e) (1978),
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means of speed governors on every vehicle. (Activity buses and the 16-
passenger buses used for children with special needs, however may be
driven 45 mph.) Violating the speed limit for school buses and driving
w1thout a certificate are misdemeanors.2! When a bus is routed along a
divided highway, passengers may be picked up or dlscharged on]y where
there is a traffic light to help them cross.2

The statutes impose safety requirements on persons other than the:
bus driver. The State Department of Transportation must maintain the
roads along bus routes so as to accommodate ]oadé’d buses safely.?3
Motorists approaching a school bus from any direction on the same road
must stop if the bus has stopped or is picking up or dlschargmg

14
passengers. (This provision does not apply to motorists who meet a bus
coming from the opposite direction on interstate or other controlled-
access highways, all of* which are divided.?®) The Depaktment of
Transportation and local authorities may set a speed limit for schoo]
zones as low as 20 mph 25 Conviction of speeding in a school zone.carries
2 penalty of three pomts assessed against the driver’s license plus a
fine,”® and passing a stopped school bus carries a five-point penalty. Per-
“sons who disobey a driver’s or principal’s orders by entering or refusing-
to leave a bus are guilty of a misdemeanor.?’ =

Accident Compensation ' .

. The General Assembly has established a plan for at least partly com-
’ pensatlgg/persons injured either by negligence of a bus driver or by
“mechaftiical defects that result from the negligence of bus mechanics.
The North Carolina Industrial Commission hears these cases, and the
state pays.any damages that are awarded.?® But the plan covers only a
fraction of the accidents that involve®school buses. Injury-causing acci-
“dents may be the fault of no one, of persons not associated with the
schools, or of students or school employees other than the bus driver or
mechanic. (fften the injured person has contributed to the situation
through his own negligence.?® In none of these circumstances can he or
his representative recover ynder the Sthool Bus Tort Claims statute
(G.S. 143-3001). Another section of the Geperal Statutes,” however,

-+
210 [l § 20-218 (1977).
22 Id. § 20-217.1 (197%).
23, Il § 136-18(1T) (1979 Supp.).
24,0 Il § 20-217 (1978).
25, Id. § 20-141.1 (1978).
26, Id. § 20-16(c) (197K).
27, Id. § 14-132.2 (1979 Sapp.).
28, Id. § 143-300.1 (197K). &
29, For example, an mjur( »« student/driver would not be able to recover if hlg negligeneecaused
the accident. IK\
30. N.C. GEN. STAT. §§ 115-19FF72197 (1978).

12 =
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authorizes the State Board to pay not over $600 for the medical or burial
expenses of a student injured while “boarding, riding on, or alighting
. from” a regular school bus going to or from school or operating on school

grounds. Claims must be filed promptly (within a year of the injury or
death) and any amount paid to the inJured person must be paid back to
the hoard if he later recovers damages through a civil judgiment. The*
major advantage-of the procedure from the eligible victim’s viewpoint is
that it is available without regard to negligence. The disadvantage:is the
ridiculous insufficiency of the amount to compensate for serious mJury
or death : -



: '_ .- Chapter 8
PRINCIPAL’S LIABILITY

Civil Liability —
The principal of a public school occupies a prominent positiofi in a
community. His' professional actions are often highly visible and,
because they affect the welfare of children, ]1ke]y to be of considerable
importance to parentg.fand' others. Inevitably, a certain number of his -
decisions will be controversial, and a few may result in litigation. Thus it
_is important for him to understand the nature and consequences of his
potential liability. - .

The liability of public officials is a complex matter in which courts are
seeking to balance competing interests. On the one hand, the law
protects public offtcials from the consequences of some of their actions
in order to ensure that well-qualified people accept offices and feel free
to exercise their best judgment on important issues withéut undue fear.
On the other hand, to protect the public, the law makes public officials
liable for certain failures in executing their duties.

When a principal is sued, the local board of education that employs
him is frequently -sued also. One must differentiate, because the law
does, between board liability and the prln(:lpa] s personal liability. The
major importance of the distinction lies in the fact~that if a board is
liable for damages, the public treasury pays, whereas a principal who is
liable pays from his own personal funds. The following discussion ex-
plains the two liabilities and the close relationship between them.

Taking board liability first—were it not for legal doctrines protectin :
them, school boards would be liable for the injuries (torts) they and their
employ®es do to others through either carelessness (negligence) or de-
liberate ill will (malice). (See the discussion of torts on pp. 16-19.) As it
is, the boards are partially insulated from the effects of their mistakes.
The doctrine of governmental immunity provides much protection,
though the United States Supreme Court has recent]y'e]iminatéd it in
the area of federal violations. Governmental immunity fneans that a
government may not be sued for its torts unless it consents to the suit.
The State of North Carolina has partially waived its 1mmumty through
a Tort Claims Act,! and it permits school boards to waive their im-

I
1. N.C. GEN. STAT. § 143-291 (1979 Supp.). The State Tort Claims Act does nottcowr prmumls

who are considered tocal rather than state employees. Separate statutes, however, do admit state

104
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munity by purchasing insurance.? Some boards ‘cal‘ry such insurance,
primarily to compensate accident victims.

Until recently, boards were also protected from most damage claims
involving vidlations of fedéral rights. Most such-actions are based on
-Section 1983 of 'thé United States Code, which forbids a person who is
acting for the state’to deprlve another of rights guaranteed by the Con-
stitution or laws of the fédgral government. Since the United State
Supreme Court had decided that local governments were not “persons,”
school boards hgd been free from fear of suit under Section 1983. In

© 1978, however, the Court changed its position on that point in Monell v:
New Yotk City Department of Social Services.* It held that a school
board is a person and would, under then-unspecified circumstances,
have to pay damages to people injured by its official policies or even by
custgms that infringe on civil rights. The Court’s next decision in this
area, in Owen v. City of Independence, Missouri,® deprived school boards
of the Jgood faith” defense; that is, it held that boards must pay
‘damages even though they had no way of knowing when they acted that
they were violating constitutional rights. The Court pointed-out that
when a person has been damaged in a violation of Section 1983, one of
tHree entities must bear the burden—the victim, the public official who
injured him, or the public represented by the governmental body. It con-
cluded that the cost was best borne by the pyblic. Most recently, in /
Maine v Thiboutot, the Court greatly expanded school boards’ potentia
'llabllltv by holding that Section 1983 applies to deprivations of purely

. statutory rights as well as to civil rights v1olat10ns and that attorneys’
fees<are owed to persons who successfully pursué statutory claims.®
.There is a close connection between the.liability of school boards, dis-
cussed above, and the likelihood of actions against principals. For ob-
vious reasons, if the chances of success are approximately equal, most
plaintiffs would prefer to brmg an action against the board.” The board
certainly has a deeper pocket. Also, the judge and jury are likely to be,
more sympathetic to a principal faced with personal financial loss than
to a county treasury.%ntil now, the one adv@ntage of proceeding against
the principal” hds been his lesser immunity, but in the wake of the
Monell, Owen; and Thiboutot decisions it is likely that a number of ac-
tions involving federal rights violations will be filed against heards

—

liability for negligent acts or omissions of schoo} bus drivers and mechanics [G.S. 143-300.1 (197%)]
and for any school emplovee (ineluding prineipals) sued on the basis of health care rendered to stu-
dents in the course of duty {G.S. Ch. 143, Art. 31B (1979 Supp.)).

2. N.(. GENe STAT. € 115-53 (1978),

3. Monroe v. -Pape, 365 U.S. 167 (1961). r

4436 U.S. 658 (1978). : e -

5, — US. —, 63 L.Ed. 2d°673, 100 S.Ct. *— (1980).

6. 48 1.8 L. “ 4809 (June 25, 1980). .
7.#0f course, the pl aintiff does not have to choose. He may sue hoth board and principal m(l 15 e5-

pecially likely to do so in the first stage of litigation.

-
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rather than the individual school official concerned. How long the trend
. continues will depend on the outcome of the first cases. It must be
- remembered, however, that the recent Supreme Court decisions affect
only liability for deprivation of constitutional or federal statutory
rights. In other areas of law (tort actions for physical injuries, for in-
stancej, uninsuredd North Carolina school boards enjoy complete im-
munity from suit. Moreover, boards are not liable even in the area of
federal rlghts if the principal was actmg on his own rather than carrying
out official policy.®
_Suppose an injured person sues the principa] instead of, or in addition,
to, the board. Under, what conditions will the principal be liable™The
answer depends, for one thing, on whether the wrong.allegedly commit-
ted by the principal is a deprivation of federal rlghts——l e., a Section 1983
action. (s examples, Section 1983 would probably be the basis for an ac-
tion against a principal for censoring a student newspaper, searching a
student, firing a teacher for exercising First Amendment [free speech]
rights, or improper suspension.) If so, the principal or other school em-
ployee enjoys some protection through the doctrine of qualified or of-
ficial immunity. This legal doctrine is similar to governmental im-
munity but not so complete. It holds that the public official (in this case
the principal) is not liable for his: official acts® unless he knew or
reasonably should have known that his action violated the victim’'s basic
constitutional or statutory rights: Unless he knew or ought to have
known that he was acting wrongly, he is held to have acted in “good
faith” and cannot be penalized for his mistake. Decisions following the
1975 United States Supreme Court case!® setting out that rule make it
clear that school officials are not expected to be fortune-tellers—they
need not guess the future direction of the law. They are held accountable
only for acting in accordance with already-established legal principles.!
Except for Section 1983 actions, a principal probably has no immunity

g

8. Monell v. New York City Dept. of Social Services, 436 U.S. 658 (1978).

9. Official acts are those that logically arise from the employment. One souree says that they are
acts “closely eonneeted with what the individual was employed to do. as well as those reasonably in-
cidental, even though they may be improper methods of carrying out the olfjectives of the employ-
ment. TheTact that the act has been expressly forbidden by the employer does not in itself prevent
the act from being within the scope of employment.” Joseph E. Ferrell, “Legal Liabilities of Coun-
ties and County Commissioners,” in Joseph E. Ferrell (ed.), County Gavernment in North Carolina
(Chapel Hill, N.C.: Institute of Government, 1979), pp. 256-57.

10. Wood v. Strigkland, 420 U.S. 308 (1975). :

11. The Supremd Court’s phrase in Wood was “settled indisputable law.” Federal courts of -ap-
peals have interpreted this to mean that school offieals need obey only Supreme Court decisions
and clear legal precedents binding in their jurisdictions. Hostrop v. Board of Junior College Dist.
No. 515, 523 F.2d 569 (7th Cir. 1975); Shirley v. Chagrin Falls Exempted Village Schools Bd. of
Educ.. 524 F.2d 1329 (6th Cir. 1975). One federal district court, however, went further. In refusing to -
direct a verdict in the school’s favor over a student search, it said. “[L]aw can be settled without
there having been a specific case with identical facts which was decided adversely to the school of-
ficials.” Picha v. Wielgos, 410 F. Supp. 1214, 1219 (N.D. 111. 1976). Twodistrict courts recently found

.
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" from civil liability. The question is determined by whether the principal
13 a public official who exercises “discretionary” powers or one whose , /i
powers are “merely ministerial.” If he is the former (a category clearly:
including individual school board members, for example),"he would be,
protected almost as fully as the board itself is protected and would be;
liable only if shown to be exercising power for corrupt or malicious:
reasons.!? It is more likely, however, that principals fit into the lafte
category of puhlic officers and emp]oyees—those who perform
ministerial duties under the instruction of policy-makers. These em
ployees are held civilly liable for i improper performapce. “Thus the prin
\mpal would be liable to any injured person to whom he had a duty if h
i neghgentlv or deliberately breached the duty and the person was injure
s a fereseeable result. He is not, However, responsible for the torts:o
se who work under him if he had no particular reason to know tha
they would commit a tort. - ‘ Lok
A principal’ who is concerned about the possibility of perSOHth ‘
liability—and it is a real threat, unless the school board has purchased;f
» insurance covering him—may wish to purchase his own insurance,;
Another avenue for resolving the problem ‘was opened by the 1979
General Assembly—though it has not yet been used, to my knowledge
A new statute, G.S. 115-53.1, authorizes school,boards if they wnsh to
” defend current and former employees (and board members) in cnviI -or
criminal actions based on their school functions and to pay Judgmehts
entered against them. In order to do so, however, the board must have
(> been notified of the litigation before its completion and. must Bave _
previously adopted public policies on when to defend or pay Judgments o

’

Qtatutory Penalties

The General Assemblv sees some of the principal’s duties as s 1mpor-
tant that it attaches severe, sometimes criminal, penalties to the failure
to perform them. The following is a llst of these obligations and the con-
sequences connected with them: ‘

G.S. 115-143. The principal, like every other publlc school employee
must file a certificate signed by a North Carolina physician stating that
he has no communicable disease and also no mental or physical disease
that would impair job effectiveness. This must be filed before beginning
initial employment or on returning from an absence longer than one

-

i

that school offul als did not meet the Wood good faith test and were liable for dgmages. Eckerd v,

Indian River Sch. District, 475 F. Supp. 1350 (B. Del. 197%) (hoard members who voted to (llsmlzﬁ ;
teacher for eriticizing administrators are pe &m ally fiable); MM, v. Anker, 477 F. Supp. 837 !
. (E.DNLY. 1979 (teachers fiable for se arching student without a reasonable ‘xudpu ion that she was
concealing evidenee of crime). )
12. Betts v. Jones, 202 N.C. ")(), 166 S.E. H%9 (ISHZ). 208 N.CC, 110, 18] b_A.E. B34 (1935),
13, Ferrell, “Legal Liabilities,” pp. 262-63. “ / - 3
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year. Thereaftef he must file dan annual physiéian s certificate that he is
free from communicable tuberculosis. Violation is a m1§demeanor carry-

"mg the possibility pf a fine and imprisontient for up to two years.

G.S.'115-150 throuqh 150.3. The principal is given numerous specific

o du‘tres in regard 'to fire prevention. These include holding fire drills,

removing hazards, and making regular reports. (See Chapter 6,
“Property,” for a fu]ler descrlptlon ) Violation-is'a mlsdemeanor with a

| maximum penaltv of $500 in fines.

G.S. 115-1}8.- The principal must make any reports requested by the
board of education before the superintendent may approve payment of

' the principal’s salary. A principal who knowmgly and willfully falsifies

attendance records or gets someone else to do so commits a mis-
demeanor, punishable by a fine and up to two years’ imprisonment.
Wurthermore, if he is convicted, his certificate is revoked. ’

G.S. 115-167. The principal is-required to follow the attendance .*

regulations of the State Board of Education. (See Chapter 2, the section -
entitled Compulsory Attendance, for a description.) Failure to do so is a“
misdemeanor punishable by a fine and up to two years’ 1mprlsonment

G.8.°115-133; The prmcnpal is responsible for keeping school buildings
safe while school is in’session .. If damage occurs because of his fallure to
discipline students, he .is fmancnally responsible for repairs.

G.S. 115-149. Requnrem hts and penalty are nearly identical to those
above." ? .
G.S. 115-206. 17 Thcyprmmpal must follow the supermten ent s direc- | .

" tives on distributing textbooks. The supermtendent is to withhold salary
-antil the duties are performed.

G.S. 115-198. The prmCLpal must see that all classes cept foreign
language classes are held in English. Failure to-o so maj according to
the state statute, result in dismissal. In fact, though, si Ace the United
States Supreme Court decision that interpreted Title VI of the 1964 Civil
Rights Act to require bilingual 4nstruction for certain children who do
not speak Engllsh ' a teacher or principal probablv cannot be penallzed-
for not Usmg‘ English in the classroom

I8
/

Gonfllcts of Interest ‘ “
" Several other state statutes impose pcnaltles They are considered

]
together here, under the heading of conflict-of-interggt laws, because of
their common purpose~to keep a person from- profxtmg unfairly from

his public employment, -
Four of these.statutes regulate the use of vehicles by publie em-

.ploeyees. One law punishes any use for private purposes of 4 vehidle

owned by the state or a local zovernment;!s another-punj,qhes the failure
1. Lau v, Nichols, 14 (LS. 563 (1974),
2150 NLCUGEND STAT. § 14247 (1969).
Yo, N
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/to mark a vehicle as being publicly owned;!® and. a third makes it un]aw-
ful to repair a private vehicle at public expense:!” G:S. 14-251 makes -
violation of any of these'a misdemeanor pumshgb]e by up to six months

_ imprisonment, a ‘$100-$500 fine, or both.

, A statute that may. app to principals forbids an off1c1al to make.a

contract 4s an official that$#l benefit him as a private individual or to

enJoy the benefits of such acantract. The statute, G.S. 14-234, applies to
“any persomappomted or elected a corQ‘mlssloner or drrector to dlscharge '

_[a public] trust.” Unquestlonabfy it- ch all elected or appomted of-»

ficials, not oply those called “director” or-“commissioner.” What is not

clear is whether it also covers pub]lc employees. At least one authorityr .

would read the statute broadly enough-to include princlpals. His view is

‘that it covers any person with the authorlty to contract .for hlS govern-,

mental unit,'® a category that sometimes jncludes principdls. =~ - .
The law against self-dealing in contracting has been a serious incon- I

venience for relatively unpopulated North Carolina units—so much so

that the 1979 Genera] Assemb]y»}ddded an exemption, for officials of
towns no larger than 7,500 and counties or multi- -county regions contain-

.ing no town larger than that There is no exemption as yet for small

school units.

Another statute,. whlch c]ear]v “does app]y ‘to pr1hc1pa]s covers -
somewhat similar ground. G.S. 14-236 forbids any school official or em-
ployee to sell merchandise tohis own school or school unit. Employees
may not (1) have a pecuniary mterest even ‘mdlrect]y, in. the sale of.

N.gpods to the schools, (2) may not act as an agent for a sale, and (3) may
not accept any gift in return for recommendmg the use or purchase of
goods. The pena]tles are loss of one’s job and conviction of a mis-

demeanor punishable by a $50-$500 fine and imprisonment. .
Surprisingly, considering the age of these statutes,'® only a few cases

interpreting them have cogne before our state or federal appellate

courts.? The cases that ha¥e arisen address such issues as what con-
. frstitutes a pecumary mterest 2t whether pena]txes will be imposed for un- -

A~ 16. Id. § 14-250 (Supp. 1979). ~
17. Id. § 14-248 (1969). ) '
18. Warren J. Wicker, “The Prohibition Agamst Self-Dealmg School Lare Bulletin 11, no. 2
(April 1980). .
19. N.C. GEN. STAT. § 14-234 was codlfled in 1825: N.C. GEN. STAT. § 14- 236°was enacted-in 18‘)7
20. Tonkins v. City of Greeflsboro, 276 F.2d 890 (4th Cir. 1960); StarmountCo v. Ohio Sav. Bank
.and Trust Co., 55 F.2d 649 (4th Cir. 1932); Lexington Insulation Co. v, Davidson County, 243 N.C.
252,90 S.E.2d 496 (1955); State v. Debnam, 196 N.C. 740, 146 S.E. 857 (1929), State v. Williams, 153
N.C. 595, 68 S.E: 900 (1910); State v. Weddell, 153 N.C. 587, 68 S.E. 897 (1910); Davidson v. Guilford
County; 152 N.C. 436, 67 S.E. 918 (1910); State.v. Garland, 134 N.C. 749, 47 S.E. 426 (1904).
21. Being merely employed by the party that contracts with the unit does not violate G.S. 14-234
. [State v. Weddell, 153 N.C. 587, 68 S.E. 897 (1910)], nor even being married to the owner of the con-
. tracting firm [State v. Debnam, 196 N.C..740, 146 S.E. 857 (1929)]. The public official must himself
" have some ownership in the contractmg firm. But.of course, a principal could violate G.S. 14-236.
merely by being an employee of or accépting any financial reward from a fxrm that sells to the -

school system.

- .-\"v’.j ; ._ 1U9 o : v\ | 1
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knowmg v101atlons 2 and what the school unit would owe for goods or
serv1c19s rendered under an illegal contract.? Though few.in number, the
cases serve clear warning that these are strict laws, strictly interpreted.
A court has enforced them, for instance, even against a school board
member who did not know that the board had contracted with his. com-
. pany, so that moral blame could not possibly have been at issue.?
Although the conflict-of-interest statutes dre stringent, they apply to
only a narrow range of activity:Other conduct that is ‘blameworthy or at
' least,llkely to be criticized by others is not prohibited by law" Prlnczpals
must act in these areas of questionable though not illegal behavior ae-
cording to their own personal standards of conduct, as well as follow

’ “school board policy, if there is one.

There is substantial question in particular about acceptlng presents or
favors from people who do or would like to do business with the schools.
G.S. 14-236 (which makes acceptance of gifts given for influencing
business choices a crime) prevents obvious cases of abuse. But that.
leaves unsettled the majority of gift-giving situations betweén busmess
and school personnel—those in which the line between frlendshfp and a
corrupt business relationship is not entirely clear, least of all in the
minds-of the people involved. The American School Board Journal has-
called. the giving of gifts from salesmen to school personnel “unsavory
and unbusinesslike, if not out-and-out unethlcal ” but reported that it is
" common practice.?s The ‘article cited a survey in which 75 per cent of the
superintendents sampled and lOOper cent of the principals said they had
been offered gifts.26 .

A related problem is the-use by school employees of materials or labor
. that belong to the schodl. Examples are auto repair classes that service a

. prmclpal’s car, cosmetology classes that cut teachers’ hair, cafeteria left-
‘overs being given to employees rather than left to spoil. The first two
might be approprlate zfthe services were gnade available to the general
public as well; the last is inappropriate because-the benefit goes to a
- selected few school workers.

In 1977 a Commission to Revise the Public School Laws appointed by _
the North Carollna(ggneral Assembly, recommended legislation on
these subJects The mmlssmn s suggested language was as follows:

22. They will be—State v. Williams, 153 N.C. 595, 68 S.E. 900 (1910). - ¥’

23. The answer is “nothing.” The State Supreme Court has said, “In entering inte buch contract

. [with his own firm] a public official actg at his own peril and must suffer the loss ingident upon his

breach of his publlc duty ....In other words, this Court will not recogniZe or permlt any recovery ',

bottomed on the criminal conduct ‘of-a pubj'lc ofﬁclal " Lexmgton Insulation Co Y. Dav1dson .

Coun'ty, 243 N.C. 252, 90 S.E.2d 496 (1955). ° ¢
24. Statew. Williams, 153 N.C. 595, 68 S.E. 90¢:(1910). , « - :

25. Monks, “All About School People’ Who Accept Gifts from School Supphers and Manufac
turers,” The Anfericart School Board Joumal 31 (April 1974).

26. It should be noted that this research'was not concentrated on North Carolma The superin-
tendents surveyed were a national sample (1,000 with about 400 respondmg) The 37 prmclpals in-
terviewed were from the Midwest.

>
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(a) No employee of a board of education shall obtain' for his per-
sonal use or benefit any item belonging to the administrative
unit or any service provided by the administrative unit other
than an item or a service provided to the general public.

(b) No employee of a board of education shall accept gifts for his
personal use or'benefit from any person, group, or entity doing,

~or-desiring to do, business with the administrative unit. All
business-related gratuities are prohibited except-nominal value
advertising items widely distributed.?? . ’

Similar language applicable to school board members was part of the
same bill. The General Assembly adjourned without considering the bill
and has not considered it since. Thus observance of these standards is
not now/and may never be required by state law. Still, each principal can
probably best protect his integrity and reputation by adopting a per-
sonal standard similar to the Commission’d +ecommendations. '

r

27. S 788, 1977 General Assembly of North Carolina®
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THE INSTITUTE OF GOVERNMENT, an integral part of The Univer-
sity of North Carolina at Chapel Hill, is devoted to research, teaching,
and consultation in state and local government.

Since 1931 the Institute has conducted schools and.short courses for
city, county, and state officials. Through guidebooks, special bulletins,
and a magazine, the research findings of the Institute are made
available to public officials throughout the state.

While the General Assembly is in session, the Institute’s Leglslatlve
Reporting Service records its activities each day for both members of the
legislature and other state and local officials who need to follow the
course of legislative events. .

Over the years the Institute has served as the research agency for
numerous study commissions of the state and local governments. -
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