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ABSTRACT

- In this speech the Assistant Attorney Genéral of the
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activities 1n,order to support the assertion that the Reagan
administration is sxncerely committed to equal employment
opportunity. The major points emphasized are that the administration
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either rewards or penalties, and that the government contxnues to
pursuye cases where either discriminatory intent or effects can be.
proven. Litigation reviewed includes the Griggs v. Duke Power Company
case, the Boston Firefighters and Police case, and the New Orleans
Police case. The speech.concludes with the reassertion that
preferentxal treatment due to race or sex goes agaxnst}equal
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REPORT ‘FROM THE JUSTICE DEPARTMENT -

\\‘I am‘pleased to have the opportunity to speak to you
this mornlng . The report from the Justice Department at
esSentlally the m1dpoLnt of the Reagan Administration's f1rst

term is a pos1t1ve one in the area of equa} employment opportunity.
< ) ,

The legal positions takerrhave in many instances been surrounded
by controversy, but,they have yet to wilt under attack. Nor
do we expect EBEm to. A quick review of our. Title VII enforcem%nt

act1v1t1es at, the Department w111 help explain the basis for

this conf1dence. Let me preface my remarks by noting at the

outset/ that “I will speak here principally in the context: of

e al opportunity for all races, but my comments.apply, as
read11y to equal treatment of the sexes in employment matters. -

It is by now no great revelation that a fixed and gu1d1ng
principie oﬁ this Administration is that race is an impermissible
basis on whieh to allocate resources’or penalties. Our m;ssion~
at the Justice Departflent -- indeed eur statutory and constitutional

' , .
duty -< is to pursue relentlessly the eradication of .racial

discrimination in a1l of its forms in this country -- the |

" ‘ 1
subtle as well as the not so subtle. The ideal of equal justice

4

under law compels the éllmlnatlon of race-consciousness, as a
standard of evaluation. Each individual in society deserves to
be judged on his or her taldnts' alone,, W1thout regard to skin

color, and no.person who is innocent of wrongdoing should be

s . s e i .
“made to suffer the sting of rejection solely because of another's:

L]

’ . *
race -- whether white or black. These are the principles on

4 - »
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which the ConstLtutLon and federal laws in this country are
- . L3 - v

3

founded, and we dre dutybound to apply them accordlngly. ‘

”°”e
LA

The gustlce Department’'s comm1tment to the principle of

— .

equal oppoftuniby,has not wavered since the(early\days'of this

- . ] . v
~ L ) .

- Mdministration. Attorney Gereral Smith left no doubt abeut our

position.in his May, 1981, speech'to the American Law Institute,
.« R . ~
when he'stated: "[Iln a just society, government.must not require
4 ¢ . Y . BN

either racial balance’or'facial.sepa:ation =-- and government must

- hot Quarantee any individeal a result based &pon,his or. her race .™

L.t e . ¢ . N

“That hds beer the central theme of our Title VII enforcement
© & .

“activities. As yoq’know, the Bepartment's principal responsgbiiity
s - \ \

in"this area eoncerns pub11c employment, that 'is, state and
. 1ot “

i

1ocal employers. When I frrst assumed-my pos1tlon as Assistant

Attorney General, there weré a slzeable number of ‘public employ-
AN . 13

]

ment cases already 1n process at the b1v1slon, either in an

'investigatory stage or in actual 11tlgatlon. The approach takeh
in' pursult of 11ab111ty 1n those matters has contlnued, without

nterruptloﬁ --.and dn prec1sely the same terms as urged by my

¢

L
. LA )

predebessors. . .

¥ .

e . . ‘ . .

T Thus, contrary to media suggestions, no policy shift has

occurred in our attitude toward "class action" litigation -~ )

. \ ' 4

. more accurately described as "pattern, or practlce" su1t? We

*

L

have commenced and have contliued such actions in the same manner

as before, and we have recovered 1arge amounts of money on, behalf\~<

&

. -

of all 1dent1f1able v1ct;ms of the unlawful d1scr1m1natory practiges,

K
N\

¥ -
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‘are a Yegular part of our investigations and trial preparation. :

‘no less-than for discriminatory intent. Where a disparate
: \

) AN . ~
1 4 '-"3—

The back'pay‘award of $7,750,000 obtained By the Civil Rights

Divis'ion aga1nst Falrfax County, V1rgin1a, la;t year on behalf
of 685 v1ct1ms of dlscr1m1nat10n was the 1argest T1t1e VII recovery
-- both in terms of the number of dollars 1nvolved and the number

of individual beneficiaries -- in the history of the Department,

‘

We secured a baok.pay ayard of $1,300,000 in a separate employment
discrimination case involving the Nassau County po&ioe department
in «Long Island, New York. There are other similar eramples I

could point to.

Another popular misconception that should be laid to .west

is that we have abandoned sta&}stical analyses in determining

liabilfty. That is simply not the case. The Supreme Court in

-

Griggs %. .Duke Power Co., 401 U.S. 424 (1370), and its progeny

L

. . + " .
set a’clear course tq be followed in establishing a Title VII'

.
(9

6iolatiQn. We taﬁé those decisions as we find thep and apply the

law in each‘oase 1n.accordance with outstanding Supreme Court

precedents. Both disparate treatment and disparate ;mpact analyses

are used in our litigation effortsy/ and statistical evaluatrons .

_From this ‘it follows -- again contrary to some reports --

that we look for discriminatory effects in the employment field

impact on minorities can be shown as-a result of an employer's

hiring dnd promotion practices, the burden in our cases -- as in

demorfstrate that the adverse effects are job related or based on
N . N~

thos? 1nvolv1ng pr1vate epployment -- shlfts to the employer to
4
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: validated selection criteria. The Department s litigation ‘strategy

.

*in this regard has' undergene no change.v . . . .

>3 -~

.

d Nor does our enforcement record over the past two years LN
. . > . . . ' ‘ . ) . -
- signal otherwise, . The Division kas been actively..involved in over
i +
i . v . *
100 employment discrimination lawsuits, including a number of..

L]

outstanding decrees that we are actively monitoring, 13 new . © e

-

cases have been filed; 20 of our cases have been resolved by P

‘.

consent decrees. There are;, moredver, currently 23 ongoing .

. . .
/
N . N

investigations of emiployment .discrimination involving 36 _state’'
. - T

or local governments. Whether measured against a coﬁparable
” v ¥ ' ' ;o‘ .
. period in prior administrations, or simply assesiFd %n its.own t ’

(3

terms, the record is an impresSive testament to the Department'

overarching commitment to equal employment opportunity. , . .

The relief we seek in these cases also speaks eloquently A
to that commitment. As in the past, the Department insists in o
every case that the prior'ﬂiscrimination be enJOined and that the

employer engage only in nondiscriminatory race- ‘and sex-neutral
hiring and promotion practices in the future. 1In addition, as in

.

the past, we seek. as an element of Title VII relief the affirmative

P SN R . ?\
-, . remedies of backpay, retroactive seniority, reinstatement, and !
[

: 7 o .
hiring and promotion pyiorities, for all indiVidual victims of

. "y . ’
discrimination in order to restore them to their "rightful place"

.

-~ that is, to the position’ they would have attained but for the

)
'

. discrimination. Moreover, this "rightful place" ielief is, in

our. View, available not only to those applicants turned away on

.

accouhv,of race, but also to those qualified indiViduals shown to\
»

4

Ny
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of their(knoﬁledge of the employer's unlawfud diécrimi'atiqn.

st ° o -

v , . Finally, employers who have offended the nondis rimination
\- v * -

command of the 1964 Civil Rights Act are, under our decrees, .~

- ' ‘required to make special*efforts to recruit minoritY workers
’ .

W ,ffom-those Soﬁmdnities that had been ignored in the past,. and to
' :Eile périéqic ;iports on‘the recruitment effbr;s" S;ch relief
. is, as~it-mu§t be, tailored to fit the violatié;, sinq% in virtd}lLy
. . every instancg‘éfyunlawful.erlbyment dis?rimination, the employer's
&%S searc@ fo; new emplbyees has. been confined -- ggograﬁhically and -

i
A} N

,otherwise =--.in .a manner that produces few minority applicants.
i ' ' * ‘ . . B

- Such compriEensive outreach programé\gre designed “to break that

'stranglehold, and forpe_émployers to make known to the entire .
. . . . . - - P “¢,,

-

ré;e;7nt labor ﬁanket_;hat employment opéorthnities are available .

to a 1 qaglified-persons. . SO " . ‘ . . .

.
<

In a recent opinion approving a Justice' Departmernt consent
’

decree prbvidipg for(thé above reiief, a federal district court

had this to 'say: ' )
s o1 ) »~ °
' . The . . . Consent Decree retains the
requirement that the . [employer] seek out and
> recompense those ‘who may.have been the victims
of past sex and race dIscripination. It also ° , ’
requires, quite .properly, that the [employer] P
intensify its recruitment of females dnd blacks | :
) . in view of their historigal exclusion from many, , .
ES areas of . . . work. But\the decree makes
clear, in obediance to statute and the
Constitution, that employment décisions must not
be based on race and sex. .. ' )

.
-~ » "

Whoever gets ahead 'in tb§ [employer's
workforce] under this decree can rest assured
‘ that he or she, black or white, earned it on
merit.. . :

\

L]

(. ‘ . - . . : 7 ‘ . .




“"as would be expected, a nondiscriminatory hiring process brings -

. — ¢ -

L 8 -

. 'How effective have these "affirmative action" recruitment.
requirements been? We now have a few preliminary results based

on ‘some of the decrees entered during the Administration's first

year in offige. 1In those decrees, the Department and the emgﬁoyef\\

undertook to assess genefally the likely applicant flow that

, : ¥ . v
might be expected in response to a vigorous®redkuitment effort.

’

These. projections -- expregseq in terms of recrf@itment gdals, or "
the 1iké1y percentage of'qéglified minority applicants who would

be in the avaiiable pool of those eligible for Kire on a.

'
i

~

+ , * - .
nondiscriminatory basis --.have for the mdst part been exceeded -

“ e
"

under our decrees. Thus, ”affirmativg action" recruitment requirements
€! . ‘
~-'when conscientiously implemented -- have produced greater

numbers of qualified minotities‘applyiné for employment.. And,

‘o

v

. 1 - ‘
more of those minorities into the' workforce. . N

";Therefis, under this approach, no';esort to.hiring:quotas
or numerical goals. We are finding tﬁat, with that so-célled
"affirmative action" feature remoyéd,. the empl&yer ns long@x Lgs
a éonveniené ceiling Fo,h%de undZB. fle now cannot, undér odr:
approach, hire a set number of black émployees (without}regard‘to

.’ , .
their qualifications) gp_order "to get the government off his

back;" and then ignore-other minority prospects who,.by all N\ -
objective criteria, fully desérve employment. .
That is, of course, the practical side of the argument for

abandoning the use of hiring and promotion quotas or other.
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statistical formulae. There are, as well, compelling moral and -. “y

~

« legal reasons>

-

The legal arguments have recently been spelled out in

briefs filed by the,JustTce Départment in two pending cases -

the Boston Firefighters and police case in the Supreme Court of{,

[}

.the;United States and, the New Orleans Police case in" the Fifth

Circuit Court of hppeals.' fead together, those filings state
-unequivocally our view that court-ordered or court-sanctioned

. racial preferences for nonvictims of distrimination, whether fn
the guise of quotas or otherwise, (]J‘exceed the permissible

limits of judicial remedial authority under Title VII, dnd (2)°
tread unfa}rly'on the interests‘of innocent non-preferred
employees in violation of the equal protection guaranties of

: . .

[

the-Const@tUtion. .. , (

* . In ‘the Boston Firefighters and’ poXice case, findings of
. " ve - s

d1scr1m1natlon were made against Boston's, pollce department in

.- . 1971 and against its fire, department in 1974. Courts'ordered

both thé ffre and police departments to hire minor?ties on a

raclaliy preferentlal bas1s unx1¥ a certaln rac1a1 balance was
oo

-

« , aohieved. Under these quota plansr ‘the, percentage of mi orltles\

e/}

[

/ did.?ncreaser In 1981, both Departments faced a budget crisis
and ‘the need” toalayoff employees.' The Court of Appeals for the

First Clrcult aff1rmedra district court order that ‘these layoffs

- <
. ~

’ "~ © hé 3 . 3
be made in such a £fashion as tor preserve then ex1st1ng racial

balance in each department, in derogation of State law requ1r1ng

*

1ayoffs to be made in oxder. of. reverse senlorlty."As a consequence,

- \ e
v

Seooa . Te

' .
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some white poliée officers‘with as many as 10 years on the job

were laid off in favor of minority officers with less than 2

*4 ‘
years on the job. Most of the preferred minority officers were
) ’ . “ .
not, Ehemsg‘pes, victims of the employer's discrimination. .

In its Subreme Ceurt brief, the Justice pepartment takes

the position that Section 706(9) of itle VII does not tolerate

.

remedial action by courts that wouldr rant to nonvictims of

discrimination -- at the expeﬁ‘e of wholly innocent employees or

/ . -,
. .

AN

potential employees —-'an'emplbyment preference‘Lased solely on

. the fact that they are members of a particular race. We arrived

at this position only.after the most'metidulqpé review of the .

statute and its legislative history, as well as a careful, study

of Supreme Court precedents. That legal analysis argues -over—
whelmingly, for the proposition‘'that Congress inténded Title VII

to have evenhanded applicat?on as to all individuals in, or
seeking entry to} the workforce. Preferential treatment based on

race was the very practice that Congress sought to ¢ondemn by the

5

statute, and quota relief as a p0551bﬂ!‘5ud1c1a1 remedy was

' exp11c1tly rejected by the chief .sponsors of the 1964 legislation.

Mbreover, the thtory of the 1972 amendments to the Act prov1d§

no support for. overturni siat- origlnal legislative intent,

N..
. . ¢
N -

Thus,.we believe that a court 15“51mp1y not at liberty, in

. >

the inte:gst.qﬁ maintaining %apial balance, to grant preferential

ﬁreatnént to 6ne group of employees' based solely on race; to do




N

. for appointment as police officers, in the New Orleans Police
]

" Départment (NOPD) . Plaintiffs alleged that the City of New™

-

. " . . ‘ . ' 'l‘
-9 -

. .
so would ride roughshod over legitimate seniority rights of

-

another group of wholly innocent ehéloYees. e o ' o

¢ In the New Orleans Police case, the complaint was filed in

.

1973 by thirteen named black police officers, and by applicants,
“ \' .1 - - .

Orleans and various other government defendants had engaged in -
racially discriminatory eméloyment practiCes in violation of,
inter alia, Title\‘\\VII of the 1964 Civil Rights Act, 42 U.S.C.
§ 2000e et ggg; Béfore commencement of trial, the parties'submitted

for the District Court's approval a consent decree governing

"virtyally evéry pﬁase of an officer's'employment by the NOPD."

543 Fo Supp. at 668. The proposed consent decree included a ‘
provision requiring the promotion of one blac¥ officer for every

white officer yntil blacks constituted 50% of the sworn officers

in all ranks gf the NOPD.

Objections to the- decree, particularly the one-fo-one
promotion.quota,'were filedaby‘classes of female officers, Hiépanié »
officers, and white officers, which had been permitted to intervene ~ '
for ;he limited purpose of chalienging the decree. The dis&rict
court apéréced the decree's, extensive provisiod% pertaining to
recfu{ting, hiring, training, énd testing, but refused Eo'approve

the proposéé one-to-one quota. A divided panel of the Court of

Appealé for the Fjfth Circuit reversed, holding that the district

.




. - 10 -

cdurt had abused. its discretion in refusing toQ appfove the .proposed
1 . . . : ,* . -
promotion quota. . ] _ ) . “

In challenging that panel decision, the Department reiterated

- . s Y

its position in Boston regarding the limits on judic¢ial remedial

.

authority impesed by Section 706(gf. A one-for-one quota promotion

that Qorks to the advantaée of one group -- not as victims of the .

w8

original discriminatory practicés but solely as mehbers of a.

particular race -- while 50 obviously'dfsadvantaging other groups

¢« " N . B \
,

/,. . N . . . :
of 1nnocent employees on.account of their sex or skln_color, fails
under any constructlon of the statute s remedlal prov151on. It

is neither de51éﬁed to "make whole nnd1v1dual victims of

1

discrimination nor calculated to advance "egquitable" remedial
objecti%es. Indeed, its principal feature is remarkably

~ [ 1 -
*inequitable." And,.as developed in our NeWw Orleans brief, where

O e as tos 3
such race-conscious inequities are fashioned %r approved QX the

e

government . 1ncluding the Judiciary, equal prqtection guarantees » J

A . ' .
"of the United States gonstitution are offended.
1 ]

Nor should the moral impefatives of this position be lost

in a discussion of legal principles. Racial discrimination,

]

. based as it is on a personal characteristic that is both immutable
»” > .

and irrelevant to employment decisions, is offensive regardless

of which race is victimized. It is no aqéwer to the victim of -

reverse discrimination to say that quotas lack. the invidious
. Fl ot

character -- the stigmatizing effect --'of .discrimination against .

minorities, The consequences of racial discrimpination are as

”
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»

real and as—unjust no matter who is being viotimized. As one

éupreme'éourt Justice had put it: "no dfscrimination”based on

) ) ! ) * ) . ) . o ) | ]
race is benign, . . . no action disadvantaging & per'son because

v

of his colotr is affirmative.”
Proponeqts of racial preferences maintain that regulatioh . \

~ahdyallocation by race are not wrong- per se, rather, they depend \

for va%}dity upon who is be1ng regulated, on what is be1ng

allocated, and on the purpose of the arrangement. Thus, regulation

by race has been promoted as an unfortunate but necessary means

of achieving a truly race-=neutral society. Race must be considerei,
. "7

1
5

so the argument goes, "[iln order to get beyond racism." l/

With characteristic eloquence, Professor Alexander Bickel

) Y

exposed the fundamental flaw in this argument, remarking:

The lesson of the great decisions of Supreme
Court and the lesson of contemporary history have
been e .same for at least a generation: discrimi-
nation on the b#sis of race is illegal; immoral,.
unconstitutional, inherently wrong, and destructive
of democratic society. Now this i§ to be unlearned
v .and we are told that this is not a matter of. funda- .

* mental principle but only.a ma&tter of whose ox is

- . gored. . . ./fﬂav1ng found support in the ‘Constitution

for equality, [propongnts of racial preferenges] now , .

claim support for inequality under the same Consti-

tution. 2/ i \ . .o .
] \ N

- 3 v -
. c .
-
-

1/ Regents of University of California v.bBakke, 438 U.S. 265,
%307 (1978) (Blackmun, J., concurring). .

2/ A. Bickel, The Morality of Consent, 133 (1975). ,

[4
4 A ]
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And, sadly, by taking such a stand, those who 5}%ng to race- -

consciousness as the necessary means to ﬁ\qace-neutral society,

disserve the very dream that they claim to hold dear. For, a
‘ 1]

decade of experience with such "affirmative action" relief has

taught but one lesson. To use again the words of Professor Bickel:

- .

"The‘ﬁistory of the racial quota is'a_ﬁistorg of subjugation, not
beneficence. .. . [The] quota is a divider of spciety, a creator
of castes, and it is all thg worse for its racial base, especially
}n a soéiety desperately striv%ng for'an equality -that will make .

race irrelevant." 1Id. .

Let me expand on that point. The quota issue. is not, as some

N

would have it, a matter of pitting blacks‘agqinét whites., That is
a false dividing line. Quotas divide the,iqdiViduals in the
préférred group -- whichever gréup it is -- from the indlviduals

N Vo ‘(; 1
in, all of the non<preferred grdéups. In point of fact the use of

cl

race in €Le distribution of limited economic and educational

resources in the past decade has led to the creation of a kind of

.

racial spoils system in America, fostering competition not only
among individual members of contending groups, but among tle

/ 1 . . , »
gtoups themselves. As noted commentator :George Will aptly put .
) A

it, this sort of a;location of,pppoftunity has operated "to divide

. . L i .2
the majestic national river into little racial and-‘ethnic. creeks,”

making the United States~\;éss a Nation than an angry henagerie
X 4

of factions scrambling for,preferenceg. .f. N

-

.
.
*
» .
. .
= .
>
a .
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" each of us -- a minority in’thie untry -- a minority of one.

) - 13 - “
w does one in fairness resolve such controversies? In
N ’,
the New Orleans'police case, for example, separate groups of

~

Hispanic and women police offlcers 1ntervened in the case fot the

L 4

purpose of objectlng to the promotlon quota, joining a separate
group of objecting white officers. 1Is the proper solutlon to
carve out pieceskof the proﬁégiinal pie'for'additional groups in
this case and, if so, where does 1t end? Or, igéthe proper

‘solution a race- and sex-neutral policy based on nondiscrlminatory

criteria? And, in the Boston Fireflghters and police ¢dse, what

.does one say to-.a ten-year veteran of the Boston police force, T

who engaged in o wrong, but who.is laidfoff solely on the basis
of his race in\iabqr of a two-year member of, the police torce,
espec1ally when the latter had not been v1ctimized by their .
employer S dlscrlminatlon? What larger princxple does one deploy .
to explain to the ten-year veteran officer that "simple justice"-
has been served in his case? | - 15&) . -
Therells, 1 submit but one way out of this dilemmas lt

is the way shown by our Constltution

ch tolerates no distinctions,

" Civil Rights Act of 1964, includihg T1tl? VII. We are all --

Qur rights derive from the uniquely;ﬁmerican belieg'in the .primacy Y
¥

-

of the individ&al. And an individuhl's rights rise' no highekt: )

nor fall any lower than the rightslpf others because of racd,
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Preferent1al treatment due to race or)sex --“whethe; it
, serveg to get an 1nd1v1dual h1red, pronoted, or termihated -- -
cuts. aga1nst the gralh'of equal opportunlty. That un1quely
'Amerlcan 1deal has no greater tolerance for d1scr1m1natlon that o . ;
favors_mlnorlt es or women than.lt does for dlscrlmlnatory behavLor |
that works to their disadyantage. Whlchever way the windmill \
t11ts; no quota system that rests on color or. gender distinctions
adds up to fairness, no goal demanding racial or sexual preferences
is worthy of atta1nment. et

It is on these terms that we at the Justice Department have
shaped qQur Title VII enforcement act1v1t1es over the past two -
years,’and'it is on these terms that we wirl proceed in the months
ahead. The results to date'nave been encouraging, There,is, I
think, a far greater.appreciatdon of the 8trengths -- both legal _
and moral -- in our position as aJresult of the public debate
that has been generated around the ”affirmative action"™ issue.
Couti: are beglnnlng to 1ook more carefully at the questions
«

raised. And, 1t is becom1ng increasingly apparent to the citlzens

of this country, both black and white, that the Department's

1] > \
.policies in this area are driven not by any animus towards particular
= :
*~ groups, as some editorialists have falsely suggested, but rather

A Y
by an abiding fidelity to the overarching principle of fairness .

1

/o to all’ individuals, whatever their race, color, sex, or national

origin,
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Simply put, we believe in the ?deal of equal emplqgment
opportunity. And that ideal requireé that every pergpn’receive-
an equal opportunity for employment on the strength of his or .
. br 1ndividua£ merit. Any compromise of that co%pand, such as
*  resort to raclally preferential ﬁE}ings, promotions or job
. terminations -- whether the\motives be benigh orﬂpe;nicioué.--

[ 4

" cannot fairly be described as "“affirmative.”

' Thank you, .
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