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Presumption in Value Topic Debate:
The Three Faces of Eve ot

[
\

On June'21 1982 aﬁgury'in Washington, D.C., found John
.Hlnckley. Jr., "not gullty by reason of 1nsan1ty, of tﬁe  4
‘attempted assa51nat10n of Pre51dent Ronald Reagan._ A posSible‘
factor in the surprlslng verdict was the federal requlrement

‘that ““the prosecutlon must. prove 'beyond a reasonable doubt'

' that the defendant was 1egally sane at the time of the crime. . . .

ThlS put the burden of proof on the prosecutlon."1 Once the
1nsan1ty plea was 1n?oked there was ‘a presumptlon that Hlnckley
was not sane. unless the prosecution. could prove otherw1se.
Approx1mate1y n1ne months earlier.‘ln October of 1981,
I was attending a workéhop on CEDA*debatlng The toplc for
that fall semester was to be, "Resolvedx that ﬁnauthorized
immigration into the U.S. 1s sérlously detrlmental to the U.S."
6He weil reépecfed forensic coach was confldent +hat the affirm-
atlve had presumptlon on this topic and that the nega+1vg would
faqe the bprden of prbof. As a relatlvely new CEDA ‘coach, I
foﬁnd that statement'pu2z11ng As Iuwas to learn'durlng the
coming szason, there was’ and is very 11tt1e consensus among

CEDA coaches as to the a551gnment of presumptlon in value

toplc debate,

* Cross Examination Debate Association
: A )
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'The:common denominator in these two disparate events
”was the-notion of presumption, and tne correlative concept
oi Jpurden of proof In an argumentatlve dispute, who should
enjoy presumptlon and who must assume the burden of proof°-
In trad1t10na1 policy toplc debate this. questlon is rarely .
disputed. Textbooks advise that ' the proposition should :
- give the burden of proofﬂto the afflrmatlve R properly
phrased.proposition e always gives presumptlon to the
| negative."z” In.the ever growing practlce of value.toplc
. debate, particularly through-CEDA the assignment of presumption
' reaalns a. s1gn1flcant unresolved questlon This)essay is an
attempt to clarlfy the rather s11ppery notion of presumptlon
as it app11es to value topic debate.. LTy , v
" Traditionally, our v1ew of presumptlon“has been based oh-
.Whatef;/zadeflnltlonx V . B
EA]."Presumptlon in farour of any supposition'maans,
not... . a preponderance of probablllty 1n its favour.

but, such a pre-occupation of the ground. ‘as 1mp11es

that it must stand good till some sufficient reason

'is adduced against it; in short, that'the Burden of | a
' proof lies on the side ofdhim who would dispute__it.3

3

Whately goes on to 1ndlcate that presumptlon exxxs 1n“favor
¥

of ex1st1ng 1nst1tutlons, the 1nnocence of accused persons
or books, and prevalllng oplnlon.u As the concept of- presump— -

tion is examlned more closely,_howevér, a§§deast three d1st1nct/

types are involved. Rather than a monolithic concept, presumption

)
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'.resemblesfthe multiple'bersdnalities cf"Eve.5“ Like Eve's

<

‘dlfferent "faces,' presumptlon S dlfferent mean;ngs may be

& L4

.1n confllct Presumptlon“s first "face" 1s its 1dent1f1catlon

" with the status quo--ex1st1ng 1nst1tutlons. Second, presumptlon

is. a psychologlcal state-—a prevailing oplnlon.é_ Thlrd. pre—

sumptlon provides a dF"lSlon rule, "that he who asserts must

prove."y While all three faces may - frequently appear as one,.

‘thls is not always the case. The.frequent c01ncldence of ¢

all thtee types of presumptlons falTing on the sane side 1n many

disputes masks 1mportant dlstlnctlonsg o i S

In a court of 1aw, for example,‘all the'Taces"of presumption

)

wear the same mask. The ex1st1ng state of affalrs is that the
defendent is 1nnocent until proVen gullty. Great care 1is exer-

. clsed 1n selectlng a aury that does not have a psychologlcal

presumptlon of thevdefendant's gullt. A clear dec1s10n rule

'~ex1stsx if the prosecutlon falls %o uphold its burden of proof,

..

the defendant 1s to, be acqultted. _

v In. tradltlonal pollcy debate, . the same - happy coincidence
normally occurs. TOplCS are worded ;o that the afflrmatlve
must attack thefstatus quo. Judges are tralned critics Who‘
are expected to suspend any pregudlces they may have’ about
the toplc, and not- allow their psychologlcal presumptlon to

affect their decision. A dec1s1on rule islstlpulated, "A

~ tie is thus impossible 1n.debate...7. .'If the judge discerns -

.

_ that both teams have done an equal Job, ne or‘she must render

a declslon for . the negatlve because the .affirmative has failed

C’ o
to carry its. burden of proof "8




These happy coancldences, however, do not always exist.

In the Hlnckley case, for example, although there was a legal -
Ppresumptlon that Hlnckley was not sane, the uproar follow1ng . .
the jury's verdldt 1ndlcates that the orevalllng oplnlon--‘ |
the psychologlcal presumptlon--was quite the opposlte A poll':

, by’ABC hews found that 75 percent of its sample d1sagreed Wlth.
the verdlct 9 In: fact two jurors apparently believed Hlnckley

10

gullty desplte their verdlct Nevertheless, the gury followed

a de01s1on rule that requlred a verdlct of not. guildy by reason

L

of 1nsan1ty, because the prosecutlon cog}d not -prove Hlnckley
fo
sane. ' : ) © . '

A s1mllar problem often exlsts in deb&tlng proposltlons
of -value. On some toplcs, the concept of status quo may not
even apply./ In other cases,‘both teams may lay cla;m to the’
preoccupatlon of ground--or at least part of it. On the .
- unauthorlzed 1mm1gratlon top1c, for example, the domaln of
the status quo was unclear. I suspect the foren51c coach referred
to earlier based his V1ew,that the afflrmatlve had presumptloq
. on the fact that the present system assumed that illegal
immigration was detrlmental, ar it wouldn t be agalnst the.
law., Furthermore, psychologlcal presumptlon could be asslgned
to the afflrmatlve, since few Amerlcahs we;e likely to support ;
1llegdl entry into the U S Nevertheless, negatlve teams could
and did argue that the status guo tacltly favored 1llegal
1mm1gratlon, because it was essentlal to 1ndusur1es such as’
agrlculture. Furthermore. psychologlcal presumptlon mlght ©

be found in the notlon that Amerlca was a land of 1mm1grants,v'




i Thus. while no one ‘would deny that psychologlcal presumptlon

" 5 ‘
AL ‘ . . . .
with 'a tradition of welcoming thérWOfld'S'"tlred, poor, and

]

huddled masSes." Nelther psychologlcal presumptlon nor the

’

domaln of the status quo provlded a clear deolslon rule for

debate on thls toplc. . e ' '6; . : .
Some recent mEDA toplcs have appeared to actually place

. the afflrmatlve on the 51de of the status quo, The l979 topic,

"Resolvedz that a U S. foreign pollcv significantly dlrected

\ s
toward human rlghts is de51f'able.' for example, seemed to O

desgrlbe - Presudent Carter s exlstlng pollcy. Another
toplc. "Resolvedx ¥that the protectlon of the natural env1ron—. 4
ment is a more ‘impertdnt goal than the satlsfactlon of Amerlca‘s

I - L
energy needs,” pitted two conflicting status quo goals against

) each other.' Propositions of value. at leastﬁas developed"

in the context of CEDA debate, frequently -do not lead to a --Ef" B
uniform faoe of presumption. | ” o
’ The dlfflculty of- a351gn1ng~presumptlon on value toplcs o
lles with conceptua11Z1ng presumptlon as a 81ngle. unlfled
entlty. To untangle the confused meanlngs. we muSt flrst

recognlze the multlple dlmen51ons of presumption and then

av01d confusing attrlbutes of one type with _ those of another.

| ex1sts. At w1ll not necessarlly favor the status quo. Depend-
1ng on thé wording of the prop951tlon. the negatlve may or may : , .\y

not supoort the status quo. In gome cases, neither psychological

presumption nor the domain of the status quo may correspond
B . '» . M . ' N i ] I\ .
:with the decision rule that one who asserts must prove, To
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clarlfy the role of presumptlon in value topic debate, each .

type must be examined in deta11 Such an examlnatlon will prove.

vuseful in establishing which type of presumption should be

granted prlmacy when confllct among the "three faces occurs.
The v1ew that gresumptlon adheres to the status quo ;s

Aoften 1nappllcab1e to value toplc debates, elther because there

'1s no clear status- gbo or bécause the topic is worded so as to

place the afflrmatlve in defense of the present system. ‘Suppose

an afflrmatlve team began the debate by statlng, "Since we sup-

.

{port the status quo. and therefore have presumptlon, it is “incum-

~ bent: upon(fhe negatlve to present a prlma fa01e caﬁe as to why
we should abandon the status gquo. Until they present‘sucH a

case, you mus?t sﬁppurt the affirmative.“ The speaker‘could-

then 51t down and, should the negative not be prepared to pre--‘

‘sent such a case, the affirmative would win by default ;

. suspect few 3udges would vote for an afflrmatlve team under
'these circumstances. The difficulty 11es in equatlng presump-
;thn in favor of the stauus quo with a dec1s1on rule -for a
‘debate in whlch nelther s1de proves its case. Based on the
rule that one who asserts must“proveg thls round ought‘to be
awarded‘to the negative, since they ddd not*initiate'the dis-
pute. Of course, framers of'valﬁe‘propositions can~and shoald
av01d thls difficulty by e1ther ass1gn1ng the status quo to .

'the ﬁegatlve or avoiding toplcs that deal with publlc pollcy

values entlrely. This is essentlally‘the pplht made when Barbara
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'Warnick argues that "framers of propositions for value
debate shguld so word a value propoﬂltlon as to cause a

change 1n the value asslgnatlon to be applled to the

" 11

evaluatum, While this is sound adv1ce. "OUr : experlence w1th

p“opos1t10ns that fail to heed it 1leads to an’ important
distinction: status quo presgmpﬁlon and’dec1s10n rule
prssumptibp are not necessafilyrﬁhe same thing.

The case for a psychologlcal view of presumptlon is made '

zby J. Mlchael bproule. -He, views "the audiehce as the ultlmate
lllz

-

. agency that assigns potentaally 1nnumerable'presumpt10ns “ o
Zeuschner and Hlll argue for the adoptlon of thls v1ew 1n

value toplc debate: P

]

- The affirmajirs and the negative sides of a

vslue debate would be Fslled upon tq research and
fdefenq the claim that they + .+ . represent thé
doﬁinént of prevailing opinipns'in’sociéty. Aé“
“such, the ‘value they defend should bé accsrded
psychological presumpfion - Therefore, in a close

JNems

debate, all else belng equal the judge is, given a

tlerbreaklng toongpsychologlcal presumptlon113

It is smgnfcant that Zeuschner and H111 attrlbute to psycholog=

1ca1 presumptlon an important quality of decision rule presumptlon-—

serv1ng as a tle breaklng tool Unfortunasely, psychologlcal

~ presumption cannot prov1de a clear cut dec1slon rule in a

tled debate. since both teams may be equally convincing on




by Zeuschner and Hill:

.". that "advocates should use éresumptlon as a tool of*

the issue of which s1de represents the prevalllng public"
opinion. While psychologlcal presumptlon may well be argued in . ﬂ

a value debate, it cannot provide ‘an unambiguous tie breaker.

. Another aspect of psychological presumption is suggested

Sproule suggests, based on the writings. of Whately,

audlence analys1s. The s1de best able to adapt and ' )

appeal to the value: system of a glven audge, and which

presents the supejlor arguments and eVLdence can be

Said'to have garned psychologlcal presumptlon.lu

This'approach rafses both pract10a1 and’ theoretlcal problems.
How does one determlne the 7 value system of a slngle audge

or a panel of judges? 1Is it falr to requlre teams potentlally

to wr1te as many cases as there are 1nd1v1dua1 audges? Moreovers
even if one were to. know the value system of a given judge, it is
1ike1y”1n an educatlonal debate that audges Wlll 1ntent10na11y |
suspend their own values. As Freeley notes. audges must never
require the students to debate them rather than the oppos1ng

-

team."15 Finally,,the'educatlonal value of a decision rule

 which stipulates, "when the debate is close, vote for the side

you agree W1th. is qdestionable at best. 7euschner and Hill

seem to recognlze this with their caveat aboutvarguments and

_ evidence, However, since psychologlcal presumption;is_offered

to declde t1ed debates. presumably arguments.and evidence

Wlll be virtually equal on .both sides.

" f—
<
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Clearly psychological pfesumption and status quo presumption
may be factors in any given value topié debate, However, these
%ypes of presumption are distinct from decision rule preéumption.
If we seek a consiétent and uqambiguous decision rule, we must
turn to the third face of presumption, that one who asserts must
prove,
Use' of a déc@siod rule that places presumptioh against
the resolution.is a keystone of David Zépeféky'é h&pbéﬁesis—
testing paradignm: "tA] presumption is stipulated to lie against
- the propoéition'in dispute, and the overturning of that presumpiion

is a necessary condition for the affirmation of t’ne-proposition."l6

Jan Vasiliﬁé has endorsed this app}oaqh tovalue proposition

debéte, as have others.ll7 It is not necessary to endorse the
cont;oversial hypothesis—testing parad%gm, however, to accept
a decision rule concept of presumption., In 1966, well before

Zarefsky developed his model, Gary Cronkhite wrote:

Specifically, the thesis to be developed here s that

the onus probandi accrues to the party who initiates

a dispute, and that party,-in initiating the dispute,
automatically awards the presumption ‘to «the position . v
which he assails. . . . "Occupation of the ground” or

v existence as the status guo is only a frequently :

A

accompanying characteristic of the p@sitibn‘acéorded

' presumption.18

The rule that one who asserts must prove provides a clear-cut guide

to deciding a tied round, regardless'of the wording of the -

L 4

14
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"such issues are not clearly resolved, the judge will be left

-

10

/ ’ . ) -
- resblution or the psychology of the audiénce. The limitation

of the bther types of presumption is that they cannot serve as
decision-rules. The naturesof the status quo or prevailing

;

public opinion are always themseiveshsuﬁject‘to debate. If

with noc way to decide a tie. It is also cbncé:vable‘that the

status quo could fall to one side of the debate and pré&ailing

opihion to the other. While I recognize that presumption can

_ exist ih all three forms, it is tﬁe decision rule mode oka

prespmptibn that- provides the best "face” for value topic debate.

Against fhis p9sition, advocates of psychologicai,pre—

" sumption may argue that they provide a closer approximaﬁion

of "real world" debate. Certainly debates both in ‘and out
of academia must recognize and adabt to audience presumptions

and prejudices. To base a decision rule on these factors,
» Lo J

¥

. however, ignores an important psychofogical diszensian of .

the decision rule "face" of presumption. It is‘important s

to an observer's perception of reality which party in a

fdispute is seen as the initiator and which is the respondent.

- Paul Watzlawick explains, "Ordering sequences in one way or
¢ o

- another creates what, without undue exaggeration;fmay be

called different realities."’l9 A réceﬁf‘example would be

"the Falklands dispute. To the British, the disputekbegan

when Argentine sei;ed the islands. To the,Argentines; however,
the dispute began over a century ago when the British were
believed to have usurped Argentina's rightful claim on the

islands. In Watzlawick's terms, each side "punstuated” the

v




present a case for the prop051t10n, a/psychologlcal Presump-

-pre-existing state of mind, it may'also be a consequence of

s,

'presumptlons held by others.

11

<

dispute differently. In'a debate, by requlrlng ‘someone to

tion is implied against it. Why elsé would such a case be *©

reéuired? Thus, psychologieal presumption is not only a
0 .

4

the assignation of-sides in an argumentative dispute,

Whately himself recognized this possibility, wheh'he wrote{

Let any one lmaglne a perfectly unsupported accusatlon
of- some offence to be brqught against hlmself and
then let him 1mag1ne himself--instead of replying ’

- (as of course he would do). by a simple den1a1. and
a defiance of hlS accuser to prove the charge,—-u
setting himself to establish a negat1ve,~-tak1ng on
hlmself the burden of pro%gng hlS own 1nnocence, by
collectlng all the 01rcumstances indicative Qf it that
he can muster: énd the result would be, in §any cases,
that this eV1dence would fall far short of establishing
a certalnty, and might even have the effect of raising -

.a su3plclpn agalnst hlm,20 :

Whately apparentiy recognlzed that taklng upon eself the

L]

burden of proof could have psychologlcal effects on the .

The 51t‘Pt10n described by Whately seems to have become
commonplace as a result of ll'pos’c-‘/ﬁla’cergate morality.” There

seems ,to be a tendency to accept the accusdtion of wrong-doing

as a prima fgcie case against the accused, Today -public

-

13
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12
officials are expeéted to rebut even the flimsiest of accusations.

Even after extenslve investigations determlne that 1nsuff101enT

i)

evidence ex1sts to support prosecution, public officials, such

as Labor,Secretary-Raymond Donovan, are hounded by calls for

resignation. %t

Y

in them the principle that one who asserts must prove. As

We do our student debaters a service by instilling

Wayne Brockriede notes, a:key characteristic of aggumepf
is "a willingness to risk confrontation of a claim with pe‘ers."22
Our students should learn that to lnltlatewa,dlspute--whether
about policies, values, or persons--is to assume a risk and
a burden to prove what is asserted, regardless o£ ﬁrevailing
public opln&on or existing institutions.

In addltmon to the themretlcal»Justlflcatlon of granilng
- primacy to the decision rule"facd'of presumption, there are
some very pragﬁatic advahtages to doiog so. First, it
.prorides'a clear and consistent rﬁle for studehts to follow.
'It is no more reasonable to expect debaters, many of them
beginners, to debate the ground rules of presumptlon in a
debate, than %o expect football players to debate the number.
of points for a touchdown. We ought to be able to assure-our
students that wheﬁ fhey are on the negative they have presump-
tion and thaj when they are on the affirmative they have
fhe burden of proof.A Second, the current format for CEDA o
debate gives the affirmative both first;ehd last speaking
positions. If they do not have the‘burdeotof proof, it is
unfair jo'give them both pokitions. Furthermore, it makes

2

14
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_1n mlnd. Flnally, we should recognlze that many of our students -~

13

1little sense to impose the burden of proof on the negative,

=y “

but require them to wait for the affirmative to set the boundaries
of the debate in the first speech., If CEDA debate -abandons
the traditional allocation of presumption, it alse ocught to

abandon the traditional format designed with thls aliocation
)

W

will go on to law school and becomé-attorneys, audges, or

i

_law makers. . Avquellof presuﬁptidh that is congr:;2}/Witﬁ.
our

the legal model best suits a significant element
student debater population.

Although 1t may seem a far ¢ry from the\controvers1al
courtroom of the Hlnckley trial to the classroom where collegé‘
debates occur, both situations share a common concern with
the notion of presumption. Presumption is not‘a‘mdnolithic
concept, but actually three‘diffe?ent'ﬁfaces;". Presumption
adheres to the status quo, is a péychological state; and provides
a decision rule. A% tlmes all three“'faces' are united; but.
sometimes they are in conflict. When debatlng value toplcs
such a conflic?_is“often‘present. Based on the_analys1s in
this essay, primacy should be given tofthe decision rule, that’
one who asserts must proﬁe. Regardless of the wordlng
of the toplc or the status of prevalllng oplnlons the 1n1t1ator -
of angargument--the afflrmatlve--oughtvalways to have the ’ .

burden of proof. If we adhere to this clear -and consistent:

rule, we will do ourselves, the forensic -community, and our -

students a great service.
g .
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