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INTRODUCTION . - -

~ ¢

) .
Until one has experienced a labor strike in a school district or other government

agency, it is difficult to appreciate the degree of disruption which takes place. The

e ~3

personnel and equipment respo?silgle for the efficief\t operation of the agency are often
taken for granted, until they turn up missing during the strike. The absence of one skilled
worker in a crucial position (for example, the telephone operator at the main telephone
switchboard) can create havoc where there is normally order. Hundreds‘of such workers
(or even a few, in some cases) mrfissing from t‘heir'jobs can make the‘\sontinued operation

4

of the government agency imbossible; unless thorough counter measures have been

developed. / .

I. An Overview ef the Book

This book‘addresses the following major areas:

a. The fundamental differences between stnkes in the private sector and strikes in
. »

the public sector

o
.

¢’ )

b. Interest arbitration as an alternative to the strike . \

c. The major causes of public employee strikes | o ' ”
. d. Th tel'ltole signs of g strike T | ’ ),
B e. hat can be done to ovond strikes by public employees .
f. egc;l actions which cdibe taken prior to, during, and after the strlke
g How to organize a strike plan - K)
2. Many Quest'ions Answered B (

’ ' ’
_This bgokxis a practical guide for how to cope with_public employee strikes and acts '

of militancy. Speeificolly, the book answers a long list of questions which must be dealt

w




. with when a government agency enters int6é collective bargaining with its employees and

thereby automatically*subjects nself to the possnb{hty of a Iabor strike.

4 \ .
.t . . .
3. Threshhold Questions -

Before ah agency actually prepares for sstrike, o.number of threshhold questions

should be examined:
/

a. How prevalent are public employee strikes?
> ’

¢ -
b. Why are strikes in the public sector less tolerable than strikes in the industrial

sector? , . - .

c. Isinterest arbitration a viable alternative to the strike?

‘

d. How do impasses, as possible precursors of a strike, develop and what can be
done to l§|'eok an impasse? —~
e. What are ﬁe mojor causes of strlkes and what can be done about them?

f. What are some preempnve measures which can be taken to avoid strikes?

L3 v

g. What are the major legal questions which myst be addressed in the ev@ of a

-~

strike?

/

.
4. Non-Leqal Questions

As a strike becomes likely, a number of non-legal questjons arise, the answers to
. -~ N\
which being imperative: .

-

a. What is the -attitude of the monogement staff regarding strikes .by public

~ employees? Can the managers be relied upon to carry on during a strike?

-

b. What must be done to assure the safety of those persons who remain on the job?

c. What must be done to assure the safety of the agency's clientele, for example,
- patients in a public hospital and students ina pUb|IC school?

d Whot must be done to protect agency property ond equipment from sobotoge-

and vandalism?

. N




e. How many employees will actually refuse to work?
‘ - o o ~ -
"f.  How many employees will appear on the picket lihe?

r

g. How does the employer deal with pickets? ‘ .
h.  What role will the various publics of ‘the og‘ency play?

i.  Should the agency rM&n operation? .

j» How does the agency decide to stay open or close?

k. How long can the agency stqy closed? How long can it stay open?

I Will strikers be able ‘o make up days lost, such as in the case of publi& school

. teachers? ‘ i : o
m. Where can temporary employees be obtained to replace strikers? . ¢ ‘
n. Will employees who report to wo'rk be able to stand the strain created by the
extra work and the abuse of strikers?
o. What dare the non-essenfial tasks of the ogenc} which can be dispensec; ;wiih
.-: tempordkily during the strike, if necessary? |
p. What are the essential tasks that ‘mus'rvbe perforrr'med despite a strike?
g. What new issues will.be created by 'rhe.s'fri:ke, e.‘g., amnesty?
r. Will suppliers cross picket lines? _ ‘
Se Shoulci strikers be punished? If so, how?
1’.. What happens to the negotiations process during the strike? . "
» : .

u. If the ageney is closed, should noh-strikers be paid or laid off?  ~

v. What role does the press and media play during a strike?. How can they be”

’ ? ) . ’ .
helpful? . ) .

~

el

5. Legal Qwstiaw

A strike by public employees immediately brings fo the surface a host of important

issues which requice legal advice: ( o .
\

\ BN




*

.a. What is a labor. strike? . Mass resignation? Picketing on company time?

. ¢ .

-

Slowdowns? , Work-to-thé-rule? =~ Mass sick-outs? Obstrucfive picketing?
' . . A «

. . ' Conth,c'r—s'roéking:?o Sit-downs? Hit—'ond-run? . -
° T ” * . ’ . v ' , g -
. b.  If a governing body wishes to stop a strike, whaf legal actions must be taken? }
c.  What are the chances of a court not issuing an injunction? N ]

dv Why would an injuncﬁo’n not be issued? .
e. What legal restrictions ate there in hiring temparary employées (strike
. . ! . N * 4
’ : breakers)? ' L i _ T,

r

f. - Is binding interest orbitrationﬁlegol?

o “
g.~ Can citizens sue the employer for damages?

»

.. h.  Can citizens sue the union for damages? 5

.

i’ Can citizens sue individual striking emp]oyees for damages?

Je Can the gmpioyer sue the union and indiviauql employees for damages?

o k. Whatisa dqmaée? ‘ . ‘
) TL Cm:\ medical preniiums be stqppeé? _ . oo |
- ; - ““m. " Can life insurance premiums be s'fo'pped? B
e n. _Can r;tirément premiums be stopped? ) !

- 0. Canleave of.}c{;:uloﬁon be stopped?
4

p.  Can non-striking employees be ‘shut qut? What about their pay and benefits?

q., ‘Are mutuadl o'/d pacts legal? :
,r_.“, ¥ . What legal actions must be taken to subconn"oct? \J

8. What j"urisdiction do the poljce have on company (government) property?

: 1’.: What powers do private police have?

V

u. Where'con picketing legally take ptace - off employer's time and on employer's
4 e " time? o - '

by

- . v. What action can be taken.to assure nop-violence on the picket line?




qad.

bb.
ccC.

dd.
_ee,

ff.

9g9.
hh,

nn.
00,

PP.

‘“ ..
iy

. 5 4

LS

) How forceful can pollce\be with obstreperous strikers?

-

Are photos legally useful'?
Can picketing be enjomed? ’
Can picketers bedetained.by police for questioning? |

Whatdgal\actiorl must be taken to dismiss striking employees?

What legal action must be taken to decertify the union for an illegal’ strike?
What can be said in a letter of warning to employers?

What con be announced to employees when a strike is threatened?

Can an illegal strike go unpublished? |

What right is there to stl»ke in the public sector'?

What is the relationship between an unfair labor practiée and a strike?

What is the appropriate legal reaction to sabotage and attempted sabotage?
What legal actions can be token to stop the umon from harrassing non-stnkers'?
WhBt should be done legally, |f an injunction is |gnored'?

What actions are enjoinable?

What powers does twdge have other than to issue an injunction?

What legal actnon, it~ any, is required to set special pay rates for strike

breakers?

—Exactlz what procedures must be followed to serve TROs'?

Does employer property insurance pay off |f damaged durmg a strike?

Are finoncial penalties deductible from fecleral income tax?

What specific actions should a governing body take to keep the agency running

during a strike? . : ‘ ¢

»~

All of these questions and more are answered in this book.

Y
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CHAPTER 1

THE INCIDENCE OF GOVERNMENT STRIKES

»

1. Just a sampling

1

From [967 to 1980 there were several thbusand public employge strikes ti’uroughou'f
the United States., Following is a samplin‘g of those strikes, each of which is dc?curﬁen'fed:
1967 - On January 5.and 6, over one-half of the 834 Camden, New Jersey public

school feachers called in "‘sick,"‘closing five of the city's public schools.
1968 - In the spring, 50 high school s'fuder;'rs were arrested for vandalism while their

) New Haven, Connecticut school tedcher§ 'were out on an illeg—c\ll strike,

1969 - Sacramento, California: 127 social workers went out on strike because their
county employer refused to bargain with them. They were fired. .

1970 - In Aprill, Montana exﬁi’eriencgd its first public employee strike wiwen most of
Butte's :5"00 public school teachers walked off the job. ,

1971 - In the spring, 2,000 'San Francisco ,put;lié school 'feacl';ers went on strike
because the ci'fy' school board "refused to n'ego'fiate seriouslx wi'f'h ti'uﬁm.'} |

1972 - The fc{culty of the S.ea'r‘ﬂe Communi'fy College went on strike in February and

A closed the college. Lt .
19.73 - In March, Oregon experienced its first §trike when the Hillsboro public school

!
teachers left their jobs, closing the schools for three days.

1974 - Sixteen Baltimore City joi'l guards were arrested while on strike for

T

, disorderly conduct, -
1975 - During the week of August 19, striking San Francisco policemen were on a

rampage of vandalism and sabotage.

-

[
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1976 - October 6: Kansas City off)'g:ials charged that some of the 92 fires that ‘broke

out during the three-day fire figh:ers' s'frike,yere deliberately set by strjking

» s

firemen, . ) , . : .

19%7 - In Atlanta, Georguo, Mayor Moynard Jackson said s'rrlkmg city workers ad

4

" turned violent, ottackmg non—strlkers. .

4

1978 - Just before Christmas, 50 Newark, New Jersey police cars had their windows

‘ ' v
)
smashed. Allegations were that it was done by the striking poficemen.
- 1979 - On July 8, about 150 striking employees of the Tiffin Mental Health and
Mental Retardation, Center (Toledo, Ohio) barricaded center entrances.

1980 - On the third day of a sanitation strike, four striking city sani.'fc'lfiar); workers

A
- . were charged with fire .bombing a .ggrl_)agg truck mahned with non-union
>~ . personnel. . R ‘ .
. < . ) ~ 4
1981 - Philadelphia, October 30, according to an Associated Press Report, children

finally tralpsed back to school "a-sklppm' just like they should; one grinning

grandfather said, "and tired of watching 'Days of Our Lives' on TV,"
e N :
\ That wos no'f the only soap opera Phlladelphla schqol children viewed

~ » ‘.

almost to the edge of wm'rer as fhey waited out a 50 day s'frrke by the city's

teachers.
N ]

They also watched.g pbiiﬁcal sit-com that fgeofured: Con

+

* A City Cquncﬂ séssion fha'f broke up in a Cl'fy of Bro'rherly Love
braw} with councilmen 'fhrowmg ice water at each ofher, engaging in

duels with a‘he hearmg s'renographers ‘trrpod and fmglly just decking

> N

\
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keeping your head while all those around you are losing theirs, only to

watch as his driver lost his and started fighting with a teqcher

*  Clergymen who blocked downtown traffic to get. the moyor's

. attention and teachers, who marched on Philadelphia's historic City
Hall chanting: "Mayor Green, Mayor Green, the kids ore‘sdyihg

you've been mean'" ,

o . . ’ .

. The' fall season's unusual version of the Philadelphia Story ground to an_

intermission, but probably not a conclusion in mid-week with the teachers °

)

accepting a court order to return to.school just hours-before labor union

e leaders threatened to close down the tqwn in a one-day general strike.

- * Almost no one in Philoderl‘phid was laughing. ‘And almost no one thought
the 1n'ferm|sslon had solved onythlng more 'fhon ge'mng the kids ‘back to
.school for the trme being, more 'rhon seven weeks late,

At the m'rerlude, ‘the city s'nll foced a $236 miltion s@ﬁudget deflcn

a fough teachers‘ union qccuslomed to wmnlng showdov)ns, a beleoguered

! S *

‘ mcyor whose crmcs thmk he is usmg the crisis to prove hts polmcol

A-'monhood ond o reol-world 1981 cer"lomty 'fhot flnoncrolly troubled cmes llke

«

& ‘

Phllodelphl_o have fittl hope of runnmg to either sto'fe or federal

governments far o‘ld,.

2. ‘Strikes not new

« v . N :ﬁ

L4

S'mkes by 'féochers ond other publrc employees are not as recent yrntoge os some ’

may think, Although fhere are few offlcuol records of Sl‘rrkes _prior to 1940 there ore

scoﬂered repor'rs of s’mkes by pUblic employees from the turn of the century, mcludmg

' 'fhe mfdmous s'frlke in l9l9 by 'fhe Bostan pollce. Af’fer 1940, the U S, Bureou of. Lobor

R .
coNa R,
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Statistics began' to keep records.

chapter, " °

! ‘ -0
A summory of those statistics |s contained in this

Over the years there have been strikes by city bus drivers, grave diggers, draw

bridge operators, physicians, graduate assistants, air control operators, prison guards,
L3
policemen, trash collectors, social workers, firefighters, school bus drivers, nurses,

"d\

]
highway toll-takers, mechanics, custodians, sewer inspectors, cafeteric w
4 ' ’
policemen.

4 \ -

~

Strikes by teachers have taken place in the smallest and the largest scho

in the nation. On Matinicys Island, Maine,” the one-man teaching staff walked ¢

ol districts
bff the job,

Iked out of

_ reasons.

‘ffned and jailed. o , :

leaving 16 pupils. ' During the same schovol year (1968),’some 50,000 teachers wd

{

their schools in Newv York City, closihg then1 to a million children. .

On Motlmcus lslond fhe 109—yeor—old one room school house, 20 miles off the coas

of Maine, reopened when a new teacher was hired ond he crossed the one-mon.p cket line

set up by the striking teacher. The s'frlklng teacher walked off the j’ob to protest

- 3

"deploroble Workmg conditions." The strlke, he sond "put some grease in the gears," to

have a new school buildi ing built for $30, 000 and improve wofking condmons for the

7 . »
L . -

teocher. < .

In New York City, 50,000 teachers went on strike the same school year for similar

¢ "

This particular strike lasted |7 days and was executéd to improve salaries and

.
-

N R

wnrkmg conditions for teachers. . ' e o .
. puam————— —re—

Smce that hme, rmlltoncy has esca}cted ond the whole pace of negotiations hos
qunckened Smce these two strlkes, hundreds of other strikes by teachers have been held,
hundreds of demonstrations huvé been orgomzed states have passed laws_in.an attempt to

IS

bring order out of chaos, school bog{cis ,h,csve. heen thrown out of Sf'flce, teachers have been

rkers, and

v




'1979 figure,

2

" 1t's difficult to predict what the future may hold for public employee strikes. Will

-

public employees become more demanding and militant .as they face reductions in force

. . ‘
public, hecome more docile?

3. Strikes down

The number of'public employee strikes is eeereosing, according to the Bureau of
Labor.Statistics. In finol figures for 1980 released in January 1982, the Bureau reported
that the total numberip‘f work stoppages in government during 1980. was 536, down from

593 in 1979. Strikes against local governments decreosed‘os well, dropping from 536 in

1979 to 493 in 1980. Actrdung toa report in NLC PEERS a newsletter of the National

‘League of Cities, prelimigary figures for the furst nine months of 1981 lnducote public

i

employee strikes are down |5 percent from the same period of 1980.

The Bureau of National Affairs, which has tracked strikes in education this year, .

LI

says teacher job actions are down nearly 50,percent. Based on a survey of subscribers to

its Government Employee Relations Report, BNA predicted that the duration of municipal
strikes this year probably will be shorter. According to the BNA survey job security and

reductions in force are the key issues of concern to both management “and union
. L} ’ ‘ -
respondents. Strikes and other joh actfons were priority concerns of only 27.3 percent of

state and local respondents. 0

" Labor disputes in edUcation, according to the Bureau of Labor Stotistics o'c-counted

e

. for more thon half of all government strikes in 1980, but the number decreased from the

Strike oc‘hvrty among state government workers also decreosed sharply.
.

Although the number of strikes in local government decreaséd, on the average those which

-

did oecur involved mord persens than in 1979.

e ®

t -

and the quge:s, of inflation? Or, will public employees,/(Jt of fear of alienating the |

. . ’ )
- . )
L]

-
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Pennsylvania sustained the most government strikes of all the states with 82, 40 of
which were teacher strikes. Michigan, which had been the strike leadér for the previous
- o~ ' “ 4
two years, dropped to second place in 1980 with 75 strikes, 48 by teachers. Ohio was third

with 60 strikes. ’ \ -

- ~

4. Why the decline in strikes?

.

Not only were strikes on the decline in 1980 and 1981, but so w ./to'fal union
mgznberéhip down in the public sector. Some blame the recession for the decline, but that

is an assumption since during the recession of 1975, strikes had reached an all time high.

Some experts claim that Presic';en'r Reagan's. fiting of thousands of striking air traffic

).
controllers and the overwhelming public support for his acfion has sent a message to union

leaders. As a l"eSU‘H’, the total number of strikes for 1981-82 may be only half the number

’

projected.

¢
L]

»”

Terry Herndon, the Executive Secretary of the National Education’ Association, |

claims that the air traffic controllers' debacle is not the reason for the decline in. public

.

school strikes. Accordingeto press reports, Herndon claims ‘strikes are down because of

R;aagan's “"attack on public education. It has healed some rifts. School boards and

teachers share a commitment to public education. When times are good for public
[ 3 . [N ».‘ - ' )

education, we fight over things like should salaries be $17,000 or $17:300. Well, in the

context of the future of public education, that's not an important question. The adversity
_ . . _ Y

that faces public schools makes .all the parties sqy we have enough troubles without

. o ' < *
j , .
.
.

: fighting each other." .

A
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K o C . " PUBLIC EMPLOYEE STRIKES 1940 - Iv958' ,
¢ 5 -
) State Local ' School 3 C
Year . Governmen'r2 ) chvernmen'f2 Districts Total
19hot - 0 2 9
1941 ' v 3 I A
1942 s . . 9 L2 41
943 / ~ 5 2 53
. 1944 2 . 34 4 40 .
1945 - . 32 - - 32
k946 o] "6l . ’ 14 76
- 1947 S ) 20 .34
1948 ‘ .25 - 10 35
1949 . 7 5 . 12 .
1950 ‘ . 28 28
1951 . 36 6- ' 42
1952 T . . 49 .7 - 56
1953 p . 30 | - 31
. 1954 - . | . 9 2 12
vl\ 1955 | 16 -] 18
- 1956 _ 27 5 32
1957 ' 12 ( ) 2 14
v TOTALS 5 . 470 84 559
k4 . .

-

%

"The B?Jreau of Labor Statistics has published data on strikes in government in its
.. annual reports since 1942, Prjor to that year, they had beén included in a miscellaneous
-, gategory--other non-manufacfuring industries. From 1942 through 1957, "government," as
used in work stoppage statistics, was confined to administration, protection, and
sanitation services. Following the Federal Govetnment's Standard Industrial
~~-Classification Manual, 1942 edition, establishments owned by the government were,’
classified in their appropriate industry; publicly owned transportation and other utilities
were included in transportation, communication, and other public utilities; public schools
and libraries were included in education services. Beginning with strikes in 1958, the
Bureau adopted the more detailed classification of “"government" provided in the 1957
edition of the Standard Industrial Classification Manual, and all govarnment stoppages,
including municipally operated utilities, transportation, and publicly omned schools, were
brought together under one classification. The Bureau was able to reconstruct the record
of strikes in publicly owned utilities, transportation, and schools, back to 1947, but a
complete restoration to conform to current definitions wgs not attempted:

(3

2Work s'foppé\ges:' Government Embloyeejs |9l;0—6l, April 1963 U.S. Bureau 9% Labor

"V Statistics, Report #247.
M

3Work S'rc’;ppages and, Teathers: History an'diPr@pec'r, Ronald W. Glass,'*

Labor Review, August i96/. ™ c - ’

- hFor a study of government strikes prior‘to 1940, see David Ziskind, One Thousand’ '
", . Strikes of Governmént Employees (New York, Columbia University Press, 1950).

i <
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PUBLIC EMPLOYEE STRIKES 1958-80°

‘ _Federal -~ State Local School Districts
Year Government  Government , Government Teacher Non-Teacher” Totals-
1958 o oW o o E
959 0 v 7 19 2 3 -3
1960 . 0 "3 36 u 35 2 . : _;8
1961 0 0 27 Co I .
1962 Sk 1 © 20 | s . 0»

. 1963 o -, 2 25 2 * 5 34 /
1964 Q "y 28 ° 9 9 50
1965 0, 0 o 57 4 46
1966 - 0 9 103 A e
191 . 0 2, 93 - R R
198 3. - 16 . 147 8 o — .28 -

1969 © 2 AT 183- 47 ° 458

Tig0 3 (W 23 2 2 35 T

197l 2 W* 23 L e .3 B 368
1972 0 4 40 8 B & 100 . . 475
1973 | (4/‘ 22 S w0 . . nTel07 4
1974 2 (5 w s 3 ST s
1975 « 0 32 Y I 218 59 - 537 ¢
1976 | 25 2 13 W 827
977, © 2 % Lo - NI L
1978 | 45 S [ I 125 139 ¢ 620 . p
1979 0 (* 51 " 3ss , - sl 133 726
1980 | ()% 45 26 o wr s 592
Totals 23 487 3,462 C 2,029 1,009 7,010

5Burequ of Labor Statisti®Bulletin 2110, Work Stopoge§ in Government 1980.
*"Analysis of Work Stoppages in the Federal @nrn\ment, 1962-81" Eugene H. Becker,
Monthly Labore Review,  August, 1982 1 .

;
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" comparable. Whereas the private sector is essentially a privote'économic matter between

—_

, CHAPTER I ' A

i
H \ -

GOVERNMENT AND INDUSTRIAL STRIKES:
- * A REAL CONTRAST ' ,

2

. . ,
Collective bargaining as practiced under the various laws applicable to the private

sector, such as the National Labor Relations Act, cannot He applied to public sector
S , ‘
employment relo'r'ion? without serious damage to the social and economic fabric of the

- I

enﬁre nation. Thesglobor' relations laws, of limited success in the private sector, would
. \

be a disaster in 'fht; pubhc sec'for.

The funcfomen'rol reoson 'rho'r the private industry model for collechve bargaining

' ~

cannot be, 'rrgnsferred iktact to government services is that 'rhe two sectors are not

producer and specific.co'nsumers,_ government is es§entioll§' a public political matter
between the government and citizens generally. Additionally, many government services
are hg_riqug'_'in nature; whereas, most private enterprise is based ypon mutual gain. This:
fundamental incomparability of the p.rivo're and public sectors is the basis for all of the

L

many specific reasons that industrial labor-management collective bargaining cannot be

transferred successf’ully- to the publil: sector.

¢

- ' ¢
The National Lobor Relafions Act defines a prlvo're employer in brood terms

dehber'fo'fely so 'rho'r the "rules of ogency“ opply. Thus, the term ' employer in prlvote )
industry opplles not only to the areas of monogement normolly understood to be the
employer gfoup, but olso 'fo agents qc'fmg on behalf of the employer. Section’ Zz) .

Al

specmes 'rho'r the Act ", . . shall not include the Unitéd S'ro'res or any wholly owned

government corporation, or any Federal Reserve Bank, or any state or political suhdivision '

~ thereof, or any corporoﬁbn or ‘ossociq'fion operating a hospital, if no part of the net

e W

earnings inures to the benefit of any privaté shareholder or individual, . . "

14 ' ‘

‘\‘
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This prohibitjon against applying the NLRA to the public gector wo)s placed into the
law for manfég»ons, not the least of which is that it was felt that the federal”
government had no constitutional right to insert itself into 'fhe'labor relations‘ affairs of
state and local governments, But beyond that reason, there are many reasons why, then
and now, the NLRA would be inappropriate for ‘the public sector. '

In contemplating the transfer of the NLRA to the publi;: 's;ec'ror, or the estoblis;hi
ment of any other collective bargaining law in the public sector, the following ;)oin'fs need
to be considered. )

Right or wreng, the NLRA is based on a concept that there shquld be an economic
balance between company owners and <I:ompany employees. The Act itself is prvof fhaf‘
"r'l:e lawmakers felt that collective bargainin‘g is the way to achieve this economic balance.
The Act is based on an assumption that both the company owners and the unionized
company employees need the coopera'rit(n of each other in order to survive. In the event

of labor strife and the employees go on strike or the company’locks the employees out,. .

Jhe Act assumes' that the parties will be forced back together eventually, since the

It

employees need their salariés from the company in order to avoid starvation, while the

1

i:empa_ny needs the employees in order to stay in b_usiness and in order not to 10513 the
- investments in the company. Although the authors do not accept this bas% premise of the

NLRA, thé f:c'r is that the Act is b'uil'r on this belief. Any imbalance in the economic
‘ force between the parties would be aava}\tageous for one and disadvantageous for the
other. For example, if striking employe;es were given their regular salaries t;y the
government adring the s'frik;e, there would be an imbalance in the economic power of the
pﬁrﬁes, in that the employees would.l’iave no incentive to return to work, thus placing the

company at a distinct disadvantage. ~

In the public sector, there is no similar situation for two primary reasons:

H
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a. Government cannot go out of business, and government services are required by

law. These services are required by law because they ‘are viewed as vital to
o

citizens. No matter how many foolish concessions might -be made at the

P bargaining table, the government agency conducting negotiations cannot, by

law, go out of business. Whereas, in the private sector, if a company conducts

its labor negotiations in an irresponsible manner, the company will cease to

reh

' exist. In other words, the market-place is the ultimate curb to wrong decisions

-

in the private sector. There is no marketplace for government decisions.
b. Government servic;as are generally essential and almost always monopolistic.
When a government agency is closed down 'felmporarily by an organized union'
strike, the citizens have nowhere else to turn for government services essential
l'fo their needs. In the private sector, however, if one company producing shoes
"#;is closed by a labor strike, the consumer simply buys from another company.j \
When ‘a government ager;cy is faced with g shutdown due to : strike by its
emp]oyees, consicierable political pressure is generated on the agency by
citizens to keep services o‘peraﬁng. The agency, therefore, is faced with two
unacceptable choices: d
* Refuse to concede to:union demands and run the risk of not delivering
essenﬁa! services f‘o::i'rizens; or ) =
* Concede to union demands, thus imposing a burden on taxpayers nof
anticipated and not approved free of duress. l ¢
In designing a collective bargaining law for public erﬁ'ployees the following points

Y

should be considered. -~ ‘ | BN

Y

y 4

ERIC <5
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I.  Compulsory taxes help unions

In the private sector a labor union can squeeze only so much from an employer,
because if the employer is forced to concedg too much to the union, the errwployer will be
forced to raise the price of its commodity to rhe'point that it is no longer competitive. In

which case, it's only a matter of time before 'rhe compony and the union (olong with all

o employees) are out of busmess. Umons of public employees generally don't have to worry

obou'r the employer going out of busmess. Government is in busmess because there is a

Iow 'rho'r says it must be in business and l'f cannot go out of busmess. For example, every
6L -

state has a compulsory school attendance law, and every state has a compulsory tax

system which supports public educo'non. Every cmzen mus'r pay this tax whe'rher he hos

children or not and whether or not his children o'r'fend a publlc school. Under these

conditions there is no volun'fory market control over the actions of 'reocher unions or the
employer. Granted, there may be 'foxpoyer resis'ronce to higher taxes, but surely as we
will al! die, we will all continue to pay taxes. As ldng as the union knows the employer
cannot go out of ousiness, and as long as the employer knows he cannot go out of business,

there is no final termination to the irresponsible behavior of either party.

-~ "
Y

2. The private sector offers more ’
options to the consumer than does ‘\
the public sector ofter to the

taxpayer

In private sector transactions, the consumer can make substitutions in his purchases.
L) ‘ i

For example, if grapes have been driven beyond an acceptable price due to unionization of
3

the grape workers, the consumer can substituté some lesser priced fruit. However, when

v

government services have been driven to an unacceptable price by unionization of public

employees, the taxpayer has no substitute to choose. The taxpayer's only choice is to

petition, his government or seek to reduce taxes generally, which might not even solve the

’

speoific problgn which the t#kpayer originally faced. »

s ! O s
. ’ 20
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-As a result of the opportunity to make substitute consymer choices in the private

septor., 'rhere rs more pressure on companies and their émployees to keep their product or
. semce compe'fmve, which often means resisting costly labor contracts. Such economic

[ 20
) ot upr&.‘.,ure for reasonable settlement is less present in the public sector, thus creating more

) -po'ren'ndl for an excessive concession to the union. S =

oo

Some ogencra cannot tax

Many governmen'f agencies, e.g., school districts, do not ‘have the power to set a tax

rote m order to poy for concessions made at the borgomlng 'rable. Consequen'rly, many

’ = schoolv boards hove to face a serious dilemma when the funding body, e.g., coun'fy board of

.«-L

supervnsors, fails to opproprlo'fe suffrcrent funds to underwrite the solorles and benefits

o nego’no'fed by the school board ln such a sr'fua'non, the school board is left with only 'fwo

i

achorces, both unocceptoble. ‘

(N Fund the negb'noted SQIornes by transferring money from o'rher accounts. This

»

is unocceptoble_ because transfers of such funds deprive other ~school

-~ .

departments of,justified entitlements,

b. - Renege on the negotiated agreement. ThlS op'non, too, is less than acceptable

because the orgonized‘ érriployees ore’! given a justifiable excuse for turning
hos'nle to'the: schoo! board. '

Prlvo'fe compomes do not. face thls problem. In almost all cases of labor

.

negotso'nons in 'fhe prnvo'fe sec'for, the 'fento'nve agreement reached at 'fhe bargaining’

table is 'rhe agreement opproved by monagen‘\en'f .

. s -
)

k' Goverbmenthashigh . '

1

rsomel oosts . ) ;

The budge'r of most government ogéncxes (e.g., school dls'mcts) is attributable
£ e e

Iorgely to personnel costs. How can 'fhe pubhc mterwt be served equnably when a school

> ’ v
A » .

/\-
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board, for example, is required to negotiate with only one portion of its constituency--its

_employees—on matters which cover 80 percent of its budget? Such an arrangement gives

. 'rhe orgamzed employees of the school district (some of whom may not be citizens of the
commum'fy) more voice in tax and budge'f matters‘than other citizens. There is no similar
problem in the private séctor hecause compomes have no obllgahon to render publie

.

services. N ) . .0

S. Government employees get , ) .
“two bites of the apple .

When public empioyees have the right to collective bargaining, it is on top of a right

which private'employees do not have--the right to exert political influence on the

employer. As far back as 1967, one expert, Kurt L. Hanslowe, a member of the Cornell
University faculty, stated that collective bargaining in the ‘public sector . . . has the

potential of becoming a neat mutual back-scratching mechanism, whereby public

employee represen'ra'nves and politicians each reinforce 'rhe other's interest and domain,

wnh the indiwdual public employee and the mdwndual cmzen left to look ‘on, while his
employment condiﬁons and his tax rate and public policjes generally are being detided by
entrenched and mutually ;Uppor.'five. government officials and collective bargaining
representatives over whom the public hixs diminishing con'rrol.‘

The singl'e most important threat of collective bargaining is that it distorts the
economic and ﬁolitii:al balance of the nation, by vesting too much power in the hands of
SMionized workers and :rlbeir private unions. Although only o'min‘o'ri'ry of American
workers have joined unions in the private sector, it is clear that their unions have °
hchieyed political clout ,disproporﬁoriq'ret to their numbers and size. ‘

%

lThj Emerging Law of Labor Relations in Public Employment, Kurt L. Honslowe,
mmversn‘ 1967.
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The danger of disproportionate. clout is even greater omong unlonlzed publlc o

employees, becouse not only can they influence government as citizens, 'fhéy can olso
influence government to their special m'feres'f at the bargaining table, In other words, 'fhe

private sector employee can only petition his government, while the public employee can

negotiate with his government.

.
- IS
.

\ ‘
6. Government management is weaker .

As far as labor relations are concerr;ed, management in government is weaker than
its counterpart in private industry. One reason that management in private industry can
survive unio;ism is that it possesses considerable "monc;gemen'f initiative," o.quolity which
allows company managers to run the company in the best interest of the owners. Such
management intitiative lS less prevalent in the public sec'f’or for mo;\y reasons.

a. Many government administrators and supervisors stand to gain as rank and file

. em;)loyees receive negotiated improvements in salaries and benefits, since the

salaries and benefits of managers in the public sector are often indexed to that

r force. Consequently, government bureaucrats may lack the

needed incentive to resist exorbitant union demands.

b. The presence of conflicting political pressures on top level managers in

government service has a chilling impact on their initiative to make clear
. decisions in the bestinterests of the agency or}d the public it serves.'

c.. The governing bodies of r'non); govern'men'r agencies, e.g., school boards,
experience a very high turnover, creating ‘a shortage of experienced policy
moker‘s. This phenomenon prc;duces too frequerj'fly) persons who are unable to
prbvi&e informed leadership for clear management decisions and persons who
are too often manipulated by the t;‘nion.

4

d. Some members of governing bodies of public agencies seem uncertain as to

whether they are "bosses" or politicians. On the one hand, they are expected.

- 12
¢ '
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b. Whereas a prfvate cpmpany"con thange its method of production, or even
. change its product, o gO\'/ernrmen'r hgency can never change' its product (service)
and can only slowly chonge'.its method of preduc'rion (operation). Surrounded b); ‘
laws, ,;rdimances, reguiations; and political forces, a public agency is often slow

to make needed adjustments to broblems created by restrictive labor contracts.

-
N u
N -

8. G'ovefnmen,t is subject.to peﬁfioning

The rlgh'r to petition their government is a sacred right of U.S. citizens, pro'rec"red
by their Federal Constitution. This implies that all citizens should have an equx'rcble right
to influence 'fhe:r governmenf's ac'nons. I'f is unders'randable that some employees mlgh’f
want to establish their salanes, benefits, ond workmg conditions ‘through a process of

collective bargammg by an exclusxve represen'ra'nve. I'f is also understandable that all

v

employee$, both public ond private, have a right to Iook out for their own we1fare.

However, they do not have a legally protected right to bmd their employers on ma'r'fers

which deprive management of its right to manage and produce its goods on‘d:seljylces as it
sees fit.. This caveat is even more opplicable to the public sector. If gove}‘nmen'r is to be

respons:ve to all citizens, it must retain’ |ts pollcy—moklng and Iaw-makmg powers,

i<

especially in areds involving service to citizens. If public employees want to bind

themselves contractually on matters affecting their own exclusive. welfare (i.e.,

<

compensation .and benefits), that's their business. But -public employee.{ should have no

right to negotiate labor contracts which interfere with government's obligafion to serve

13

all citizens in an equitable and economically efficient manner. .

A private company, unlike a government agency, has a private obliga'rior'\ to serve
only its customers, At any point that the customers are dissatisfied, they can go
elsewhere. Ho_weve’l:, a government aéency lhasz a public obliga'ffon to serve dll citizens.
Therefore, the scope of bargaining in a-pbﬁ_lig labor contract must be more narrow thon
that in the privat‘e sector. This neéd for a narrow scope of bargafning ‘on‘d the ér'ganized

t

L4
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union's expectation of a broad scape of bargaining inevitably leads to strife between

. public emp}6yees and public employers, ‘a situation harmful to society as a whole.

13

) ‘ .
9. ° A special word about strikes S >>

Each of the above reasons demonstrates fundamentgl differences between public and
private bargaining and each item above contributes support to a prohibition agoins:t strikes

by. pub]ic,\employees. Public employee strikes should be prohit;ited on one or bothtbf the
f \ R . !

I3

following gotiﬂds: ,

a.  The essentiality of many government services to the health, safety, and welfare

of the community; and

> b. The belief that'the strike is principally an economic weapon inappropriate to
public employment.. 'ﬂ, .
Strikes by public employees cdnnot be cdnst‘ryed‘us similar in any way to strikes in”

3

3

private industry, in that unique and vital services are involved, which are provided by a

governmental unit which in many cases operates under monopoly or near-monopoly
N L] o . .

.

conditions. These services cannot be purchased by citizens except through these
government agencies. Strikes by public employees are, in fact, strikes against the entire-,
community, and unless the government is willing ta establish‘competing agencies to

. provide alternative sources for these services, stoppages in these vital and unique services
[ J N "
simply cannot be tolerated. Under present circumstances, however, public employers
' ; , R |
become the easy targets for unréasonable union demands. .

Strikes do not serve the same economic purposes in the public sector that they serve

. in private industry. Strikes by public employees demonstrate no fair relationship between

¢ R . ) ‘ ) o ) . ) .
. . @&conomic gains for. the strikers qnd the damage their monopoly status enables them to

4

.
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_example ‘of just how far a small group of public employees will 96 to improve\ their own

© to exploit their essential positions.

‘behalf of the public's best interests,

25

'

inflict on. their fellow citizens. In the case of public employees, the strike threat is @

: .

poiiticaf,‘no'r an economic weapon, and its use grants unfair power to a small grdup over
\. .
the larger public group. If all people can be made to suffer through the willful dispidy of

monopoly power possessed by a few organized‘employees, it becomes the obl}gation of the

?

government to provide effective mochinéy for protecting the public interest.
The air controllers' strike in 1981, was the epitome of raw power, thraugh the

withdrawal of essential and monopolistic services to the public. In that strike, a small *

L . -
maverick union caused two-thirds of the nation's air controllers to go%n strike. The

resulting harm to innocent citizens was so severe that the lodging of criminal charges

against each controller personally would have been justified. In that sfrike,'we saw an

<

selfish welfare. Although the union's press releases indicate that the strike was pulled on

2 the real issues were:

a. The controllers wanted considerably more money for considerably less work; .

v \ '

and N

b. The union leadership wanted to prove its power. . .

That one obscene strike did more to teach citizens about the danger of public . 7

-~
’”~

employee strikes tha; could have been done by any other means. As the Praetorian guards

<

were trusted to guard Rome, but ended up sacking that city, so did the air controllers

©
violate a sacred compact with the pe%f:le who put them .into public office by attempting’

. -
3 -

2The union claimed that the strike was .initiated because the.skies were unsafe for
the public, due to the fact that the FAA computers were not modern enough and that air
controllers were subject. to error due to overwork. (.

-
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10. Demands for public services are inelastic ' .

«

When the A&P grocery stores are closed due to a strike by the retail worker's union

" . ) .
and grapes are no longe available due to a strike by the grape pickers, a consumer still has
. . 4 -
almost countless options available to him. He can shop at many other grocery stores and

he can substitute many other fruits for grapes. In ‘other words, the free market system

"

_~gives the average consumer a wide variety of choices to meet his needs. However, since
government services are monopolies and aré in rather constant demand, the ldss of those
services due to a strike by the public employees can pos'e a serious threat to those citizens
wﬁo rély on those services. To hypothesize a frightening possibility, suppose all U.S.

Social Security Administration employees went on strike and millions of innocent citizens

-

dependent on social security checks did not receive their entitlements? The actua.l lives
of thousands of social security récipien'rs depend on receiving the needed checks on the
day that 'fljey are due. ls this example so fc;r fetched that it has no credibilitx? I think
not. ‘Who would have jhpught that control tower operof‘ors would walk off their vital jobs

and risk the lives of ‘countless innocent victims, many of whom rely upon air travel as a

necessity for their jobs?

As a result of this inelastic and constant demand for monopolistic gqvernment

‘

.services, there is more pressure to settle a strike by government employees, than a strike

by industrial employees. Al"rhough the employer in the private sector has considerable ,

-

écpﬁomic reason to settle a strike, there is politik:af pressure in the pU!)liC sector to settle

- 1} . . - N .

a strike, regardless of ¢he cost. As trash piles up in the homeowner's front yard due to a .
stiikejby trash collectors, the homeowner wants a settlement--now. Citizens who demand

: > L
an immediate settlement to a strike, often are not the ones who must pay the full cost of

IR

the settlement. _ S

Under a system which requires, under law, that all pay taxes whether or not they use

-z .

the services of the government, inequities are bound to exist.. For exdmple, a number of

. .
. % ¥

s TE e -_—
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cities underwrite with tax reveonues the local rmass transit system. This means that some
must pay taxes, to support ;1 transit }&ystem which they do not use. When the.transit
system is closed down.due to a strike there is an immediate and undersfdr;ciable howl from .
those persons wh6 use the trdnsit system, pOl’ﬁCU‘Ol")’l‘ from those who rely upon the
system in order .to get to their jobs. In many ways 'fhes;a riders exert tremér;d0us pressure
on the city to settle the strike--at any cost--since much of the cost to se;ﬂe the strike
will lie borng by persons who do ri'o'r L(se 'rhe' system. Why not de,mand'on imrr?edliate
settlement if soméone else is going to pay for it?

éut even wljere the user of a government service sz'f pay for any.dhcreases granted
to the government employees as’a result of a strike, the ’ihcreade cost to the taxpayer
may be delayed. For example; a salary incrgasé give-n to teachers in order "fo settle a
strike m‘ay no'rl.be felt by the taxpayer until a year later, when the tax on his home is
inéreosed. In the private sector, an expensive strike settlement is ‘often reflected
lmmedlately in the price of the c;mmodl'ry or service bemg/ sold. The prlva're employer

recognizes that there will be an immediate connec'non be’tween the cost of the strike

settlement and the cost of the l'fems bemg sold. Thls connec'non tends tq make for more *

3

reSponSIble settlements in the private sector than in the pubhc sec'for.

ti. Firing pmployeeswhoeggageim ot ‘ . ’ o
strike activities\con be difficuit : e : ,

Public school teathers and college professors have job, seCUmy protected by 'renure

. S

laws. . Federal employges\are protected from dismissal by bomphcated and protracted

[} - “a . L

' )‘vil service due process procedures. Many state employees are similarly provided job

s:ec(:ri'fy by a host of state civil service regulations making the d_j,g'misasfal, of employees a
\ e
diffig‘?’brocess. Many local government and school district employees, too, are

-

eqployed under provisions, either state .law or lodal ordinan}e, which call for extensive

“~teview procedures prior to dismissal. . o,
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Addntronally, many public employees, for example, teachers, have grass-roots

‘S ”i <

constrtuencres which theéy can aften count on to speak fOr them in times of job insecurity.

lncluded m rthqlr canshtuency may actually be members of the employees' governing body
0 v

R ',(e g, a sc‘nogl board), who may be stymied lnto taking adVerse action against public

employees who represent an important block of votes to keep members of the governing

‘ “body in office. e

. Consequently, because of the nature of job security in public service, public P

1

employees who engage in illegal strikes ‘are usually not fired. The celebrated dismissal of

.

thousands of federal aviation control tower operators in the summer of 1981 was a

conspiz:uous exception to the normal treatment of public employees who strike.

. . One reason that public employees ‘get away with stri(s is that many states have

.

« such harsh penaltnes against public employee sirikes that there is often great reluctance
in applylng the penaltres. l‘;lew York State has handled this issue quite well. Under New
York's Taylor Law (the state's bargaining law for publrc employees), a public employee

' who engages in a strlke may lose two days’pay for each day on strike, plus he must pay

,|ncome tax on the money deducted' Additionally, the union responsible for a strike can be

;-‘

, flned and decertlfred As a result of its enllghtened law, New York has kept its public '

- employee strikes at a reaSonable level.

7/
P
' . R . .

12." Public employeé strikes affect the private sector =~ ‘

' Union members a'n\d other workers inrthe private sector who support strikes by public"

,, empon,ees may one day regret their support should public employee strikes become

common. Whule- it is one thing to support the theoretical right to collectwe bargarnlng for

o4

all workers, it is qurte "another thing to support a strike by local firefighters when one's

house is burn’mg down, especrally when those ﬂu‘eflghters may actudlly work only q few

I'd

hours each day and enjoy many fringe bepefits, One ‘must keep in mind that although a
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labor strike may produce a temporary gain for the perpetrators, the gain is at someone |,

.

else's expense. Strikes d@ not produce more of anything. They only take from the less
powerful. Unionized workers in the private sector enjoy artif_icially high wages because of
the low wages of-the non—unionized.‘ The unionized public employees who extract Wc‘lge
hikes as the result of a strike, gain at, the expense of the unorganized taxpayer. In shbrt,
union gains based on clout and threat are alwdys at somebody else's expense.

‘ Shoxlald strikes by workers in both the Priva're and public sector become widespread,
they become increasingly §elf—defea'ring and unjust. Industrial workers go on strike to
gain a 'grea'rer' share,of the capital of the owners. As they make relative gains, public
employees c;re then tempted to go on strike to gain parity with the private employees.
Firemen go on strike to get pay equal to policemen. Teachers go on strike to stay ahead

of policemen, Soon, ev)erybody is on strike against everybody, but none of the strikes

produce anything new. No capital is accumulated as a result of strikes. No new products

result from strikes. Production is not increased as a result of a strike. In“short, strikes

simply transfer money from dhe group to d stronger group. "As one group strikes for its
own benefit, it really strikes against another working group. The result is a process of

"the people bludgeoning the people in the name of the people" - to coin a phrase from Will

Rogers. s
. ~¢ ' .
. \ \
* % ¥
Does bargaining help employees? N

Advocates of collective bargammg in public services generally maintain that unless

\ $ .
employees are permitted to’negotiate under law wn'rh their employers, the public
employees wnll not receive fair compensa'non and benefits and they will eXploned. This

theory fails to recognize an irrefutable economic fact. in order to obtain and keep

employees of sufficient quality, government must compete in the marketplace for labor.

{
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Government must compete with private industry as well as other government agencies. |

. Chances are grea} that without collective bargaining public employees taday would be

about os; well off as 'fhe)" are now. As a matter of fact, a 1982 study seems to indicate
that this is true, at leéxs'r as it applies to teachers. The conclusion of that study reads:

"Th i gests that, although the desire for incr;aosed solo‘;'y is the mﬁjor
mducemen'r for seekmg unionization and collective bargaining privileges, neither of the
two ockwa@ the goal. Collective bargaining brmgs with it a greater probability of s'mkes
and these strikes :dlSl"Upf the educational process with a cost to the social fabric of 'rhe_
community that is-all too often irrepairable.

"Various state legislatures have enacted com‘prlsor)} collective bargaining legislation
for‘ teachers after being convinced by proponents that it would insure me(itorio;xs
compensation for ou'r/s'fonding teachers and promote harmonious labor relations. With the
same arguments, teachers were persuaded to join unions.

"However, the promiséd benefits have not materialized. Teachers have not realized

any signjficant gains in compensq'non 'rho'r could not have been ocqunred in the absence of

« o

union membershlp or the collechve bargaining process. The harmonious lobor relo'nons
that were to be an outgrowth of collechve bargaining are non-existent. Instead, 'rhere has

been a higher incidence of strikes and ather job actions.

-

"The benefits supposedly derived from the use of collective bargdining do not, in the

final analysis, accrue to the “teachers or the public. Rather, the monetary and

L3

psychological rewards go to-the personnel who staff the bargaining uni'fs, labor relations

and specnohs'rs, professional negotiators and @ myriad of others who are compensofed for

= -

fmdmg solutions to problems - problems of whgeh they are part and whuch do not exist

K.
. -

outside the confines of 'rhe collective bargaining process."3

4

.

‘ 3The Effec'f of Collective Bgrgoanlng on_Teacher Salaries, The Public Servné‘e
Research Council, 1982. -

Y
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o ———tHowever, the facts seem to speak otherwise. S

Vd

Does bargaining decrease strikes? .
Does bargaining improve pay? .

The first state collective bargaining law was passed in Wisconsin in 1959, The year
before that, in 1958, there was a total of only fifteen strlkes by government employees.
In that same year, 1958, there were about one million pUbllC employees in uriions. Twenty
R years later in 1979, there were 38 states with bargaining laws, and six million public
’ sector union members, and there were 72§strikes by government employees. In other

words, from 1959 to 1979, " when /most ;f the ;tates passed bargaining laws, strikes /

\

nncreased by about 5,000 percent. For twenty years union Ieaders convinced polmcmns

~ that collective bargaining b(lngg..peaee7 “ranquility, and dignity to the workplqce.
But were not these strikes necessary in order to get better salaries than would have
been the case without strikes? - Not so. Several studies have been conducted which

/;
\ . . .
indicate that public employee salaries in non-bargaining states have increased at about

the same rate as salaries in bargaining states.a Why?" Because every employe;’, whether
unionized or St must compete in the labor market in order to obtain employees. . ?
In 1970, the U.S, Su;reme C0urt‘ruled that federal employees do not have the right
Yo strike. The high court affirmed a !o§ver court judgment that upheld the
constitutionality of a federal law prohibiting strikes by }hb{ic employees. This particular
decision dealt with a case brought by the United Federation of Postal Clerks and it settled ..
an issue thatgmlong tzeen debated. Some observers believe that this ru!ing could be
extended to cover all state and municipal employees, including teachers. Although tnany .
- states have publie employee anti-strike laws, some have been challenged in the courts as
violation of the consmutlonal free speech guorantee of the First Amendment. The high ’
court has also offlrmed a lower court ruling uphalding the consmuhonalny of a New York

..

law requlrlng a no-strike pledge from anysunion that represents state empl.oyees.

S




This chap'fer has discussed 'rln‘ony relevant factors which must be considered in

transferring the NLRA to the public sector or in establishing any collective bargaining law

in the public sector. The fnanly reasons why the industrial model for bargaining should not

be used in government service can be summarized as follows:

a. The s'mke is unlowful for pabllc employees for good and’ vollt reasons. More

effechve means for enforcmg these Iaws are requnred. Eveh in the private

sector there is no absolute and umversal rlgh'r to strike, since the nation has

witnessed court injuctions against strikes by coal miners and railroad workers.

[

b. The légal framework far industrial collective bargcjining developed in response

to economic and social rieeds which are totally different from those th&exisf

o, ’

in the public sec'for 1oday.
c. Government decnsnon—makmg is hlghly dlffused and involves a mlx'fure of

' admlms'rrahve and legislative func'nons. This mlx'fure permits 'fhe\oppor'fumty

for mlsunders'fandmgs and mcreoSes 'rhe political power of unionized employees

at the expense of the pubhc interest. ot = \

d. Collechve bargaining helps\temove from the public the influence and control of
"the cos& and determination of governfhen'fol servn:es. The democratic process

srequires greater public parhcnpahon, not less. - l ,

e. Governmental® agencies usually have monopoly control over the delivery of
4

»

essential services \;vhich helps invalidate the working of countervailing

*

. )
economic pressures. This transforms the public gollective bargaining process

into one of polmcal pressures between unequals. : v

e, o T

——

All of these reasons demonstrate the dlfferences be'fween puinc and private segtor

e [

collective bargaining.. These fundamen'ral dlfferences sugges'f 'rha'r a ?o'rally new

mechanism is requirgd, not the transplantation of 'rhe' industrial model. Besndes,‘ the

L
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NLRA could not be transferred successfully to the public sector. The National Labor
Relations Board and the federal courts have handed down countless interpretations and
precedents which were based on the uniqueness of the private sector. Almost none of

these decisions could be applied reasonably to the public sector scene.

.

. 3
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strikes in the public sector. Grievance arbitration, always seen as a right by un"‘tons, has . ’;:1
|

“interest" arbitration) has had an uncertain lmpoc'f on 'rhe nego'no'nons process, s'mkes, -

INTEREST ARBITRATION: A STRIKE ALTERNATIVE?
The purpose of this chapter is to discuss the relationship between crbitrotlofi’iind,‘—
become quite commonploce oqd has found growing acceptance among employers os the
proper way to settle drspu'fes orfsmg over the interpretation and oppllco'non of 'fhe lobor %
contract, thus minimizing greatly the possrbllt'fy of a s'frlke. On the other hond, “m'reresl“

arbitration is far fram commonploce, bu'f is, nevertheless, experiencing ssgnficmt

growth. However, as yet final and bmdmg orbr'fro'non of contract dlsputes {that rs,

.

-

s . by - P
. B - "
%

and governmen'f efficiency. . A - R

For purposes of this chapter, labor orbr'fro'non shall” be defmed as @ 1hlrd-party ,

se'r'flemen'f of disputes between a union and an employer. Labor. orbl'fro'non is usuolly used
to settle disputes between par'nes of a labor agreement as . to r‘rs_.oppllco'non or

interpretation. Since such arbitration consis'fs of determining riéh’fs of a party to an ‘
-~ © ! p

ogreemen'r it is referred to as a "rlgh'fs" dispufe or commonly as "grlevonce drbl'fro'non." -

In a typical dispute of this nature, 'fhe union (or employee) alleges 'rho'r 'rhe employer has )

T

misapplied er misinterpreted some provision in 'fhe labor con'froc'f. . - . |

- A second type of arbitration is célled "in'rere's'r" orbi'rra'rion. )t involves the

determmcmon of the interests of the por'nes, not their r |ghl under an exlstmg agreemerit,
It opplnes 'ro a determination by dn, arbitrator of the terms ond condmons of a new
renegohoted Iobor con'rroc'r. This type of orbr'rrohon is seldom used in,lobor relo'nons in

this coun'rry, although it is used in some situations as an alternative to a s*mke over a new

agreement, o ’ S T ~
. ; v ’ .

o
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Gnevnnee,mbntmﬁon is nof u confmuah(x& of nego#mf)ons in arbitmuon the

I

, pqrhes hove ceased tp ﬁegotmte w;th eoqh ofheg md ore rmng to convmce cm arbmcno:

LRy PO g
4-—/‘ . A e

._',nhm the;r cose wovld be upﬁeﬂd. ,lt is sometlmes called o gudlc proc;eedmg smce the
rbnrotor musf judge fhe case before hfm. Other orbdro?ors, however, avoid the word

T

"Jud‘ cnal" os a, descr:phon of fhe cfbltrafors funchon. Tp fhcm,_ the ‘arbitrator is more
' 'rhan a jUdge smce.he ryust occosaonoﬂy flﬂ m ‘the voids oi the Iobor contrqcf ond in thas

__copacuy ﬁe is ".lgguslo.hng"' or sefimg up h:s own rules wh;ch he bpﬁeves fo be cons;sten'r

e

— 4, ,

w»th 'rbe labor agreement ond the prac'nc,es of 'rhe agency, Somehmes he must construd

. /these ruies frem geﬁeml jeﬁor re}dt;oos ptagn;gs‘. o B 52

Arbmqﬂon rgsuits m g decusuon which the pgr’hes hove og.reed m odvance m occept,

. vt .

'Meduqtaon, however, 1s on effort by 8 )b;rd pari'y :o :br;ng the pomes foge,ther m

s, /, s
Ko e~ &

agreemem on thenr awn. The pm'hﬁs Emye modc; no pnor ogreement, m med:qﬂon,,td

occegt hns conc*usnons. T-’Jaci £,mdmg, cpoihe; fon’n ef dtspute. setﬂemem, is merely an e -

’/4’ ‘/,/."’,/ / -

-

'effor'r 1o obfam ond pomt éuf the key foc'rs m o drSpute, m the hope fhat such focis wz[l

4., .

hefp 'rhe pa;’nes agree. Even when o fc:ct fmdmg onrd makes recommdndbhons, these

- ' cars y no. force beygnd the perswsweéaé ond poWer of 'puth op;mon whiC‘h they genemte. > ; ’
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'tihe essence of a gr:gvam‘:e procedure 1;. fo prowde o meons b)e whxch pn -em /pioyee, .
/// . P / JCoPon

",’ e wnfhouf ;eopgrd;zmg'hts job, con expressn com e abou'r hls wpx’k pr WOrkmg cpndtjnohs

/’

v,. .
.

cnd ob{mn a faur heormg through progresswely hugher Jevels 97/ monagément. Under <~ /.:-g )

l/l

cgl)ec'nve b,argalnmg, £our :mportom ond related features huve been/added to )hls

4«/ e . - .. /4 ,
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a. The collectw’e bargammg con’rrocf, w’hnle |'r droshcoliy hmnts t}fé area of.

e
}egztrmdte complomt; by esfabllshmg 'rhe bas;c ,condrf‘ ons of employménf and
et

L ’,4,

rules for dax-»?o-dey admumstranon deemed to bé jolr by mwuahagreemem, a’r
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. ,:_amblgumes of [anguage and omls/on

] vroioflorrs, o -~ -__.
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us dé"chanding circumstances and
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. - " P . i ~
.- XX . N

S

.

ot .

_The union qs recogmzed and accepted as fhe spokesman for the aggrneved

" means to fhls ena'

- agreemenfs, a)vark s'foppage may occur-in 'rhe pf"vafe seo'ror |f:

‘4‘>
-

worker and an lnablhty to agree off a resbluflon of fhe issue. becomes a dispute

between umon and managemenf,. . "-':-.: . ‘

—

Because an unresolved gnevance becomes .a umon-managemenf dlspufe, a way ’

ulhmafely musf be found fo reqch sefflemehfs shorf of @ sfrlke or Iockouf or

substthes for such acuons. F'lnal and bmdmg arblfra'non is fhe prmcnpal

v - ,/- =
£y . . e
. . . . -

- . . ., ’
,’/ '\ ¢

d ~ The process of adjustmg grlevances is |fself deflned in fhe labor contracf ond

along wrfh ofher aspecfs .of callecflve bargammg, tends to become mcreasmgly

. .
.- - Lo

Ol’mﬂto’ . . ..°o . .’ FEEE ’ \'

- ‘ . . ¢ "

In#he/prwafe sector, as early as |950, grlevance provnstons were found in 9% percenf

.+of <:v:>n'fracfs,I and arbnfrahon provnslons were found in-89 percenf of confracfs.zl The

almosf unwersal adophon of grlevance procedures and grlevance arbitratién foday ini the

e

- prcvafe sector hos given rlse fo the noflon, whlch appears to be wndely held fhaf sfrlkes or

-
Iockoufs arising durmg 1he term .of agreemenfs are unlversaliy ouflawed Thls is nof

L~ : %

correcf, smce s’mkes ;io ta1<e place occasuonatiy even where gr|evance arblfraflon exusfs.

dn fho absence of an absolufe ban on strikes and Iockoufs during 'the terrn of

.

No grlevance procedure is provrded ' ‘:'-". . P
) 5 L. Cye M ' . .
No fmal and bmding arbrfraflon ns provrded N ' A
: .. - vy
N :‘ . . ;'- .-:z Lt { - . :',

[

It . . : O ’

. . - )
~ o
.

"Grievance Procedures in Umon Agreemen'rs, I?SO—SI "w Mon'rhly‘ Labor Revrew,
Julyl95!,p.36. oS L R : ., IR

../c

. 2"Arb|traﬂon Provisrons in Collec'nvq Agreemems, 1952 " Mon'rhly Labor Revaew, .
Marc'h 1953, p. 26!. ‘ . ) B Ca
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‘ ) vuewe%:rspscion by cour'f judges th sometlmes consudered orbltro'non:zo be a -

N
NN

f‘o'

‘a

" Certain issves are nonarbitrable.

Certain issues are excjuded from the grievance and arbitration procedure.

The contract is"‘deeme_d to ‘be cancelled on particular types of contract
. . . . \ .

[ A4 *

violations, . ™ .

Noncompllonce with decusuons ond awards is charged.

L2

The grlevonce mochmery breoks down. )
4

' .Generolly speqkmg, s'mkes are lllegol m the pubhc sec'for° therefore, some parties reason

'rhere is no need to buy a no—s'grtke pl"O\(lSlOﬂ by granhng final and binding orbltrohon of

w AN

' ‘grnevonces. Of course umons do not agree wr'fh 'rhls reasoning because they feel 'rhere

musf be some assurance. that monogement will oblde by a lobor con'rroct ond they see

-_bmdmg arbitration of grievances as, the rlghtful solutron. Mony union leoders view the

N ey

fefusol to grant grnevonce orbm'ohon os grounds ‘for struklng.

Although the process of arbnro'nbn has been around for centuries, it has been

of the legrtlmo'fe jUdlClOl system. However, begmmng eoﬂy in this

\\

cxrcumve

century, orb:'frohon hos become occepted gene{ulfy as’a vroble drspute se'rﬂement process

. \
N > \

| and usoolly the cour'rs wru now enforce Grbltrohon decnsrons. Three U. S Supreme Court _'

v

'"decrssons, known as, the "Steelworkers Trliogy," fmohzed the legolrty of volun'rory‘

. ~ S _ ..’ .

N o / ;o . . - -

. ¥ N . .'.1, N
5 . .

. e < . -

orbs'fro'non.3 ‘-, e

" Asa result of 'fhese decrstons, fhe copr'rs moy (m the prwote sec%or)*

.. Order a stoy of orf)r'rro'non‘ " .* T " :

. b Enforce an ogreeménf fp orbntrote‘ or
Wi, Co LT
3USWA Ve Amerlcon Monufoc'funng Compony, 363 u. S 564, USWA Vi Worrror ond
Gulf Navigatior Compony, 363 U.S. 574; USWA Ve Enterprise Wheel ond Cur Corporoﬂoﬁ
1365 U S..593. . - _ e
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c. Enforce an arbitrator's award, unless there has been fraud, misconduct,

orbltrory action, error, or |Ilegal action. _ g .
AItHough these decisions arose from disputes in the private sector, the same

ratlonole has been emerglng in the public sector, despite the fact 'fho'f the |ssue of
' ,‘ r‘f j
goverqrpentol sovereignty has mode both inghts arbitration and interest arbitration more

e

l
con'rroversuol than has been the case n the prtvate sec'ror. Thase who oppose orbntrohon
claim that arbitration is ang. |llegal delegatlon of soverelgn authority. However, °
nncreasmgly an agreement to sorbntrote 75 being vuewed as a mere willingness of a

governing body tqQ delegq're only the nn'ferpre'fohon ond opplncohon of dlspu'fed contract

- ’
language which has been orrnved at bnlotetolly between represen'fo'nves of the governi’ng
' /
bbdy and representatives of the employees.

2. Advantages'and disadvantages N -
. of grievance arbitration - .

Although some management personnel may be hesitant to admit it, there are several

7

od\)ohtoges to the use of grievance arbitration, under ﬂ}é right conditions: .

-~

‘ a. Even though strikes by public employees are generally illegal, as a practical .

-~ s

matter they do take place. Azs a matter of fact, there were about 7,000 strikes
by nublic employees between 1958 and 1980. Some of these strikes were caused
by employers who allegedly refused to carry ou;r the terms of the labor
contract. If all such disputes are resolved by an impartial orbi'rro'ror', goes ‘the
argument, there is less chance that ‘there will be strikes over disputes w_i'fh

contract application and interpretation.

-
Y

b. Arbitration settlements are much cheoﬁef\tnon court settlements. Whereas a
: f ; 4 ‘

-

court cdse over a contract dispute might cost $100,000 in legal fees, that same
issue might be resolved by an arbitrator for less than $1,000! .

i
ceArbitration awards are more expeditious than court procedures. jWhereas court
, . -
dockets are crowded ond decisions might take years to render, arbitration

A

.
[y

h Y

¥
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awards can often be given jn o‘"mqﬁtgr of days and seldom in more than two

~ .

months, - . Yol

‘Unlike decisions made by civil service review panels, arbitrators are chosen

mutually by the parties involved in the dispute. Consequently, there is more

likelihood that 'r.he losing paty will feel that he received a'fair degision, and as a

Fesult, he is more likely t6 abide by the decision. ¢

. ®

"An arbitrator is usually more familiar with the matters under arbitration than a

court judge. As a’result, there is greater chance of equitable and acceptable

decisjons. .

v

However, there are some disadvantages to grjevance arbitration. For example:

a.

The low cost of grievance arbitration may encourage the excessive use of the
' % . » . L}

- -

procedure.

Arbl'rro'fors might be more mclmed 'fo m'frude _upon the "soverelgn rights" of

pubhc employers than would be the case with a cour'f review,

As stated eqrher, grievance ‘arbitration has advantages, under certain conditions.

- »

Those condmons ares -

Qo

PR

- -

The defmmon of a grievance ‘should be restricted to an ollegohon by an
employee,'r'hot there has been @ misapplication or misinterpretation of his rig’hts
as speci}ied in the labor contract. Since a labor contract is arrived at
bilaterally through nego'fiofions between labor and management, it is not

unreosonoble that 6n impartial third party (an arbitrator) should make the final

decision in dlspu'fes be'fween the porhes over the n meaning and oppllcohon of the

contract. It would be unreasonoble, however, for an arbitrator to rule on

disputes regordmg matters ou'mde of the labor con'rroct which had not been the

subject of negohohons, such as dlSputes over the employer's general pohcnes,

assuming these po||C|es do not con'rrodlc'r the terms of the Iobor contract.

N ’
. ) *

L4
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b. The language of the contract should be clear and concise with both parties in

agreement os.'fo the meaning of the language contained in the contract. Most

/ . . 4 . e 0" . -
,” grievances arise from differences of opinion as to the meaning of contract

language. Well written and mutually understood language can minimize

.
A . <
4

language disputes. .
c. The scope of the contract should be limited to wages, hours, benefits, and

¥ ‘ "working condmons," in . other words, the self m'reres'fs of employees. . The

- ~—

contract should contain no commnments which- |gﬁerfere with the employer's
@’ ¢
rlght to manage. For -specnflc suggestions on how to con'rrol the scope of

bargaining, the reader should consult the book, Negotiations S'rro'regles, by

Richard G. Neal.” l \ .

3. . Interest arbitration

. Since governmen'r generally provides monopolistic and essential. services (e.g., police

. pro'rec'non), many citizens fear that collective borgmmng inevitably will result in strikes

*

and strikes in government agencies deprive citizens of essential government services. \/
Consequently, strikes by government employees are generally prohibited by law; although

. ! - - “‘ . . k&
there has been a growing numﬂg,,off‘é/)toeptlons to this generality. Under the belief that

N
* . ‘ »

strikes are an essential part, if not a right, of collective bargaining, some leaders and
expér'rs have advocated that the final step in contract negotiations impasses shauld be

~some form of final and binding arbitration. According to_these persons, binding

~~

arbitration would, by ifs nature, preclude strikes and thereby provide continuous
government operation. These advocates also seem to feel that the presence of binding

arbitration of negotiotioﬁs i‘mposses would result in a more meoningful contract for the

» .

parties. Whe'rher or nof these hypotheses are correct is a queshon shll unonswered of’rer

many yeors of debo'fe ond experlmen'rohon. But even lf fu'fure experiences should indicate
¢ i ) 0.

7/ v
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—_ thot interest arbitration réduces strikes, the next question is: at what price to the

toxpoyer in terms of hlgher taxes and at what prlce to citizens generolly in terms of

7

quollty of government services?

,/ " 4, Two forms of interest arbitration s S

When final and binding arbitration is used to resolve a negotiations im

sse, it takes

two general forms: conventional arbitration and final-offer arbitration.  Under

.

conventional arbitration the unresolved issues are presented to the arbitrator with each
party presenting its side of the dispute to the arbitrator, followed by rebuttals from each
. 'side. The arbitrator takes into consideration the testimony of each party, plus onyqoﬂ;er

considerations which he views as relevant to the disputes and issues a decision which is

final and binding on both parties.

Under final-offer arbitration, each party miakes its best offels and the arbitrator

3

7

chooses one of the offers. Final-offer arbitration can be 0'2.. an- item-by-item basis, or it

-~ ¢an be on a pockoge basis. On an item-by-item basis, each party presents its final and
N . .

,:best' offer on each unresolved item. The arbitratar must then choose either the union's

e >

~ - — - . - . — —_

offer or management's offer on_each item separately. Under package arbitration, each
side presents its best and final offer on all issues a$ one pockoge,'\'/vith the understanding
\\thot the.arbitrator will choose the erffre package of only one of the porhes.
- ’ As far as ltem—by—ltem orbltronon is concerned, there are several odvontoges. L

a. The dlfference between the positions of the two parties on each |tem is

narrowed because each party wants lts position chosen. Consequently, the

distance between the parties on each itemi is narrowed, making the final

" selection of the orbitroto‘r'more likely to be accepted by the losing party than

™~ would have otherwise been the case.




C.

v ' .
a .

Each party is forced to compromise and compromise is the heart of

1
. i

’
L}

negotiations. - =,

4

The arbitrator is given more flexibility in structuring a total decision which

would come closer to satisfying both.portiés than would be the case in pockogg

b4

v

arbitration. ) ‘

Each party can remain firm on important issues without losing the entire

package. Thi§ ‘allows the- arbitrator to help each party on those items about

£

which it feels strongly.

\

Even though one party is likely to lese on some items, it is likely to win on some

[

items, thus pl;oviding a foce—so'ving escape for both parties.

There are also certain disadvantages to item-by-item arbitration:

a.

In dichotomous situations where no matter which side the arbitrator chooses,

. ~

the other side is presented with an impossible situoﬁon, a serious dilemma is

encountered. . Q

Serious good faith bargaining may be diséouroged Becousq the parties may
prefer to gamble that the arbitrator-will give what is wanted.

Itém—by-—item negotiations may not terminate negotiations because the parties

Al

may be dissatisfied and )jcontinue to negotiate for a more satisfactory
' * N, o

-
settiement. , !

-
v

As far as package arbitration is concerned, there appears to be only one major

advantage. Each party is forced to compromise because it either wins all of loses all. In

L

)

other words, the loss of.a total package poses such a threat that extreme compromise is

called for.

Sorpe of the'disadvantages of package arbitration are: /

a.

{e

b. °

A «
1
]

- . i

M +

N

/

All flexibility is removed from the arbitrator to use his skills to fashion a total
N ,
package that makes both parties reasonably happy. /‘

Since one party must lose the entire package, the award may be intolerable.
!

= oL © |
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c. Even under the best of conditions, the entire package can create hostile labor
relations.

d. In the hands of inexperienced negotiators and an incorﬁpetent arbitrator,
-packoge arbitration can be a disaster.

In the private sector, interest arbitration has been used in the railroad industry fgr

many years with some degree of success. In August I9?0, in an interview, George Meany,

President of the AFL-CIO, stated clearly that alternatives to the labor strike s.hould.be

sought, such as binding arbitration.? Soon thereafter, in 1973, the steel indt:vstry entered

into a no-strike agreement through the use of binding arbitration, but the arbitration
L

clause proved so expensive to steel employers(thot according to top industry officials "the

-

steel companies are prepared to risk a crisis unless they can convince the union to cut the

S Consequently, interest

1983. In 1974, final-offer

costs that were built into the original no-strike accor

arbitration was not included in the contract which expires i

[ =

arbitration was introduced into major league baseball for saldpy dispotes. Generally

-

speaking, however, the steel industry and baseball cases are isplated instances in the

private sector which almost universally prefers to use strikes inelijey

-

arbitration. .

As early as 1966, Steves suggested "final-offer" or "either-or" arbitration in an

article which concerned itself with alternatives to labor s'rrikes.6 Some view compulsory

" arbitration of negotiations disputes as serving the same purpose as the strike in that both

4R Theodore Clark, Jr., "Public Employee Strikes: Some Proposed Solu'nons," Lobor

Law Journal, Vol 23, No. 2 (Feb. 1972), p. 1 16.

- SU S. News & World Report, "Steel's No-Strike Poc'r' Out the Window?," May 26,

A}

6Corl M. Stevens, "ls Compulsory Arbitration Compohble with Borgmnmg”"
Industrial Relations, Vol. 5, Feb. 1966}, pp. 38-52. ) , —




‘\Ie.. . ; .
.

arbitration and strikes-(or the threat ‘gf either) motivates the parties to broaden their

negotiatians horizons, However, the history of Australia's labor relations would not seem
* ) ' .
to supporf this theory. Kf .

N\
The earliest and longest use of compulsory interest arbitration is found in Australia

.

"2 where the experience has been in place for over half a cen'fury.7 As the result of this long
. « experience, three developments seem to have emerged in Australia:
+ a. Unions have become stronger than employers.

. b, Compulsory arbitration has stultified the collective bargaining process.

~ €. . Labor strikes are common despite compulsory arbitration.

.Bgsed upon .'rhe /Ausfrrolion experience, many consider compulsory in'rere:s_'f
orBi'fro'fion to be q'nﬁ'fhe'ricol to collectivé bwg\oin:‘g as we know\i'f iy the United S'fc?es.
' But of course, the Australign experience may not be entirely applicable to the American
scene. _ \ - . ‘

As far as conj\pulsor-y J'n'lreres'r arbitration in the United States is concerned,
Minnesota has had a statute requiring orbit\roﬁon' of labor relations dispu"rés in private and
non-profit hospitals since I94;/ﬁ By 1971, six states had adopted some form of ;:ompulsof’ry
arbitratian of collective borgoiniﬁg disputes between p'ublic employers 9qd firefi‘g‘h'rers
onci/on police.8 The reason for the introduction of compulsory orbitroﬁo{wl /%mo the public
sector was clearly the result of fear of public employee strikes (particulérly among the

protective services) and the belief that compulsory arbitration would prévent strikes. In

*
&

»

I

\ "kenneth F. Walker, Industrial RMations in Australia (Cambridge: Harvard Univ. -
Press, 1956), and J. E. lIsaac, Trends in Australian Industrial Relations (Melbourne:
/. Melbourne Univ. Press, 1962). :

3 ™
8, Joseph Loewenberg, "Compulsory Arbitration for Police and Fire Fighters in
Pennsylvania," Industrial Labor Relations Review, 23 (Ap. 1970): 367-79.; See also: J.
Joseph Loewenberg, "Compulsory Binding Arbitration in the Public Sector," a paper for
¢ the International Symposium on Public Employee Labor Relations, New York City, May 4,
1971. . .
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the case of Nebraska, collective bargaining disputes in the p’ublic sector have been
resolved by the Nebraska Court of Industrial Relations since 1969, |

One.of the rr;oin fears of compulsory bind;ng arbitration of negotiations disputes is
that because of the very nature of arbitration, one or both parties may find the
arbitrator's word unocceptoble; From the employer's point of view, this 'feor centers
around the issue of affordability, the hypothesis being that arbitrators will issue awards
for salary settlements beyond the affordability of the employer and beyond that coll'ed‘ .f’or
by market conditions. Howevér, a study as eor'ly as 1974 "clearly contradict(s) the belief
that settlements awarded under compulsorJy arbitration are higher than fhos;e arrived at by

9

other means of dispute settlement.” In this study, the authors found no significant

L]

differences between the awards of arbitrators and the settlements which resulted from

nego'fioﬁ@ns and conveéRtional means of dispute resolution.

In 1975, Pgtﬁ ville assessed final offer arbitration and admonished readers in his

\

A *final though'rs"'o that {/ he data on this subject (filal offer orbj'(rofion) can support

both positive and negative conclusions so it shquid surprise no one that a room full of

labor relations experts will produce conflicting opinions about final offer arbitration.” -

However, Feuille's personal opinion, as expressed in his book, is that "Final offer

—-—

arbitration does a better job than conventional arbitration in inducing negotiated

> . L]

* agreements." 4
. ) A
In 1975, the New Jersey School Boards Association (NJSBA) presented a report to

the New Jersey Public Employee Relations commission of final offer orbitrofiqn.” In

- ‘ " = ’
- 9 ’ . .
Robert. H., Bezdek and David W. Ripley, "Compulsory Arbitration Versus,

Negotiations for Public Safety Employees: The Michigan Experience," Journal of
Collective Negotiations 3 (Spring 1974): 174-75,

loPeter Feuille, Final Offer Arbitration, International Personnel Management
" Association, 1975, p. 56. 7 : g ,

-

-

llThe Case for Fair and Final C\')fféll:‘Arbi’frofion, presented by Lester Aron, Esq.,
Director of Labor Relations for the New Jersey School Boards Asociation, April 30, 1975,

. ,
L
‘1

) ! - .

924




" this report, the .authqrs discuss and rebutt the claimed disadvantages of binding
w» .

**+ arbitration which are: : / 4
’ v

.

. - .

- . . , : 7
a. Binding drbitration discousages collective bargaining because the parties ‘will

[ ~

4% .
the decision of the arbitrator. : . e

‘b, Arbitrators will make awards beyond the affordability of the—‘er‘nployer.'

-

c.- Arbitration does not prevent strikes. '
The author of the NJSBA report examines'each of these allegations in detail. and
concludes his report by stating: “"Fair and final offer arbitration is not designed to be an

- ’ . R . - . ) . ) [
end in itself.  As pointed cut earlier, the clear desire of all parties involved in the
St . ' . . , '
) negotiating process is to be able to arrive at a neﬁ\oﬁated, not dictated, settlement. The

PR L4 N

evidence clearly indicates that if finality is nécessary, in negotiations as we believe it to

) '
_be, fair and final offer arbitration has proved-far superior to conventional arbitration,

mediation and fact finding."'2 Soon thereafter, New Jersey became another state te
adopt interest arbitration as a part of its collective bargaining law for public employées.

«

In 1977, J. Joseph Loewenberg had concluded that "The important issues, then, may

_ disputes. Events have outstripped theory and already provide Jan answer to that question.

The ‘evidehce, to daté, in Canada dnd the United States suggests that compulsory

)
LI N

¢ its use are inapplicable. The problem now is to dgtermine in which cases compulsory

[

arbitration ‘rh"ay be an appropriate terminal procedure and how compulsory arbitration

@ should be structured in these cases_io maximize the viability of collective bqrgqining."|3 .
l' . M , A ‘ ' * / T .
2, "
. '“Ibid., p. 26. ' ) ' o .

- ‘3,1. Joseph Loewenberg, "The Effect of Compulsory Arbitration on Collective
Neghtiations," Impasse and Grievance Resolution, Baywood Publishing Co., F armingdale,

g - NY’ 972’ pa 690 A . . 4 ‘

simply hold to a favorable position in the h'ope that their position will intluenc,e'

., not be whether or?not compulsory arbitration should be permittedQ.as an end to labor, .

arbitration is possible under certain conditions and that the traditional arguments against *
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. \ !
In 1977, Zagoria listed ten things wrong with compulsory arbitration, |4 These |

ebjections seem to encompass all of the objections expressed by public employment

monagers generally. Mr, Zagoria stated in his article:

My problem is with' legislated, requnred binding arbitration of bargaining impasses--..
interest arbitration. | approach the subject from the vantage point of Henry Clay, who
said, "Government is a trust, and the officers of government are trustees, and both the,
trust and the trustees‘are crea'fed for the benefit of the people."

N

| believe there are at least 10 things wrong with compulsory arbitration:

I, It dlsc0urages honest, good faith collective bargaining. As long as this éxfra s'rep
is avonloble, there is a posslbill'ry that a party will hold back on compromise-making
accommodations on which effective bargalnlng relies. Concessions glready made are not
nearly as important to an arbitrator as the issues still in contention. Even informal
sounding-out on additfonal issues may be withheld for fear it wnll be made parf of the
ar"ortrahon boyndaries.

.
Miad v

2. It places fcr-reachlng power in the hands of a person, not elected,. not
accountable to elect officials and not necessarily a resident of the community or even of
the state involved. "He is unlikely to be trained or experienced in municipal finances or
administration. Yet his’ decision constitutes, nonetheless, a mandate on the community.
leadership, which can force $ubstantial changes in taxation, public policy priorities and .
the ability to manage the work force. .

3. The arbitrafor is an ad hoc apponn'fee with no con'nnulng "responsibility to make
an award that is'workable as well as just. There is no year-round accountability, contrary
to principles of representative government and sound public administration. 1t is a little
like Sherlock Holmes dropping in to solve a case and then handing down a decree for the
dé'railed day—to—day running of Scotland Yard for 'rhe nex'f 12 months or two years.

4. It is probably xmposslble to maké an award for one group of worlgers without
.affecting other groups of municipal workers, yet ar’ arbitrator has neither the authority

., nor responsibility to examine their situation. The “ripple!' effect of h|s decnsnon could
b hOVe a tidal wave effect on 'rhe city admlnls'fra'non

4 o

N e

5. Contracts are not negotiated in isolation from pos'r or future urrangements It is
difficult to make an award for one contract without dealing with how it fits generally into
long-term labor relations, into future city plans, some of which are not yet formulated or
expressed. As William Simkin has said of industry, "No 'outsider' can know or feel with
the same depth of penetration as bargainers who 'live with' an industry." Obviously,
famlllarny wnth these nuances are equally true in governmental units.

Y
. . L}

*

a"Compulwry, Binding- Arbl'rra'non Boosted and Pl“Ol’led " Labor-management
* Relahons Service News Letter, April 30, l977, P 3

’ . 5().




6. The process is unbalonced sincé it makes a no-risk or low-risk step available to a
. union or employee organization. Rarely will an arbitrator even consider awarding a union
“less than what management has already offered. B ‘ ' ‘

M +

7. Arbitrators, since they are part of the peace-making machinery, fend to provide
sormething for each side in their award regardless sometimes. of the actual merits
involved, Some cynics suggest this may be part of an arbitrator's job-preservation
program, but in.either case the award will not be the parties' own selections from the
collective bargaining meny. . ' ‘ Lt
_ = 8. Arbitration is an expensive add-on to the bargaining process. There are the
steadily rising fees of “arbitrators and now a growing use of economi¢ consultants to
prepare a case and accompanying exhibits, and as one side goes down this path, the other
almost has to follow in s¢lf-defense. S

9. It is a time-consuming process. Most arbitrators insist on an adequate showing of
bargaining before their work commences; then there is framing the issues in contention,
time to prepare a case and perhaps briefs, plead the case, await preparation of the
arbitrator's award, clarify (if necessary) and then implemerit. The Massachusetts League
of Cities and Towns found the average length of time consumed in the arbitration phase.
. alene was more than a full year. :

10. There are serious questions of constitutionality. As Tim Bornstein has pointed !
out 12 cases have reached decision by state supreme courts--nine found the arbitration
laws constitutional; two divided evenly and three recent verdicts found them
unconstitutional. One of the three, the Colorado Supreme Court, noted last year’v'fho'f “A
contrary holding, in.our view would seriously conflict with basic tenets of repreéenfaﬂve'
government. Fundamental among these tenets is the percept that officials engaged in
governmental decision-making, {e.g., setting budgets, salaries and other terms and |
., conditions of employment).must be accountable to the citizens they represent. . Binding
arbitration removes these decisions from the aegis of elected representatives, placing
them in the hands of an outside person who has no accountability to the public. . ..

.. The basic -question posed by compulsory interest arbitration is who can best
represent the public interest in a bargaining impasse--the mayor chosen by the people,
accountable to the people and whose concerns take in the entire city work force as well as
the long range needs of the entire community, or an.arbitrator, who has been given the
assignment. of doing equity by a limited group of workers, and in so doing may be affecting.
the 70 percent or more of the city's budget Involving personnel services as well as forcing
drastic changes.in the level of services and the tax system of the municipality.  If his
decision is disliked; he canpnot be voted out of office even if 100 percent of the electorate
SO desirgs. ENE o R,

You would have the same effect if you led the Mayor and the City Council into a
large closet, locked the door and turned the key over to a stranger, who came to town to
clean, up a personnel preblem in one department, and wound up preparing a plan for fiscal
chaos..- . g o

AY
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Let th:s be ‘on someone else's 'c_onsc:ence-;;et mirte.
In 1978, at the onnuol meetmg.of ﬂ'.ue National Academy of Arbitrators in New
Orleans, lowa'; 1974 collective bargaining law, which provided a form of arbitration 6f -
negotiations disputes, was given support by Joh‘n Loihl, who was a member of lowa"s Public
Employment Relaﬁo/ns Board, the body which oversees the state's bargaining l‘ow. In his
address egtitled, "Final Offer Plus: Interest Art?itraﬁon in lowa," Mr. Loi‘hl concluded:
The results are encouraging, particularly when .viewed as the first fullblown expel’iment‘
with Iegalated arbitration for public en’fployees other than those in the "essential" services
. « . On the basis of the experience to date the lowa procedure has worked well. |t has
been an ‘effective alternative to the strike in providing a balance of bargaining power to
ensure good faith negotitations and the continued delivery of governmental services.
’ According to a study by Olson,l,s during the first five years of Wisconsin's final offer
arbitration la;N, from 1973-1977, there were approximately 852 public sector negotiations,
65 percent of which were settled without third-party intervention. The remaining 296

<

cases were mediated by the state's labor commission. In 145 of these cases an actual
impasse was declared and an arbitrator was appointed, 23 of these cases reached an *
‘ro VR -

agreement without the ‘issuance of an award. As a result, only |4 percent of alI
negotiations in W:sconsms public sector durmg l973—l977 resulted in the issuance of an
arbitrator's award. ,,To what extent Wisconsin's experience reduces strikes or impacts on
. negoncmons generally is not clear in thls study.
., One argument against final offer package arbitration states that arbnrators will

attempt to satisfy the parties by,tok!ng turns'in awarding a "win" to each party in an

IS L d

‘SCI"OI A. Olson, "Does Fmal Offer Allow Bargmmng that Conventional Arbitration
Chllls" " Monthly Labor Review, U.S. Dept. of Labor, May 1979, '

v
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af’femp'r to. qompromise md assure gren'rer jOb securny to 'rhe arbl'rrotor. A s'rudy by
F eville qnd ‘Dworkm,lé however, seems 'ro chspute fhls allegqhon. Accqrdmg to fhEll"

study ". . . there is no reason to d‘ate for pollcy ,makers 'fo rejec'f fmcll offer drblfraflon'cs

-

-.an lmposse resolu'non op'non becquse.of the fear 'fhaf arb;tra'fors w:ll a'f'femp'r to keep. the

YR
world in perfec'f balance." “In other words accordlng to this s'fudy, qrbltrators do rot Take

’
-

" .o
'rurns in awardmg l'wms" 'fo ‘the par'nes. : . % : .' . ’

o bl - v . . o
. , .

Interest arbltrahon by ‘final offer selec'non hos been used ir 'rhe Um'fed States

..,. . .

federol governmen'r servnce by ‘the Federal. Serylce lmposse Pan,el Accordmg 'fe Section

.
N I'

2471 Il(a) of the. Ponel Rules, 'rhe FSiP. may break Jmposses by wha'fever'“me'fhods and

procedures w}uch 'fhe Pdnel cons:ders approprla'fe." ‘tJnder 'fhls duthorl'ry, FSlP hos issued

numerqus awards m cases of nego'no'nons lmpqsses m 'rhé federal employmenl servlce. To

\-

dd'fe, the' aulhms are undware of any study whlch has been conducted to de'fermme ‘the

... ~%

|mpac'r of 5uch proctlces on negohaﬂpns generally in the federal employment servnce.
Au'rhors’ concluslms LT .. . S

)
. . . .

A r’ewew of the llterafure, plus 'rhe nuthors own experlence, mdlca're that there is

. .

no fmol Judgmen'r on m'reres'r arbnrahon generally or fmal ‘judgient on dny of 'rhe specnflc
' vana'nons of m'feres'r arbltrafnon, mcludmg fmal offer. arblfratlon. However, certain

m'ferlm conclusmns c:an be drqwh

”

a. Under cer'fam condmons, m'rerest arbnra'rlon is legal in the public secfor as

noted later in 'fhl,s chapter, But in several cases interest arbitration has been

determined illegal. \7., N

- v
3 ]

‘

I6Pe'fer Feuille and, Jarmes R Dworkln, "Does Wisconsin's Final Offer Arbitration
Offer Only. ln'femporal Compromnse" . Mon'fhly Labor Review, U.S. Dept, of Labor, May
I979,o b

-

- : Compyf/ofy arbitration statutes were ruled illegal by Supreme Court decisions ;n
the following states:




b. Interest arbitration has spread considerably in a relatively brief period of timé

h)

*

as indicated by the PSRC study.
c. The appropriateness or inappropriateness of interest arbitration will never be
determined to the satisfaction of all parties with an interest in publjc sector

labor negotiations. Union leaders, legislators, poli'ricions,(’fbxpayers, public

employees, and citizens generally all have a different stoke in interest

arbitration. ,\.Nhaf is good for one of these groups may well be bad for another
group.

d. Unions dppear more interested in interest arbi'rra'rioé\'fhon employers. This may
become even more trJe as employers become more resistant to union demands
and the courts increasingly take punitive action against\unions and employees
who engage in illegal strikes. .

In the opinion of the authors, motivated by the best in'fen;es&ior eflficien'r and
responsive government, all forms of final and binding in'reres:t arbitration sh_ould be
resisted. As'discués;ed 'fhorougﬁl‘y"_ elSeiwhere in this book, there are drastic differences
between the public sector and the pr‘ivatc: sector which call for entirely different

approdches to labor relations. Public employers are generally sovereign bodies

gccoun'fc;Ble to the public with no profit incentive. As such, school boards, county boards,

ond similar governing bodies are fully capableof .making final decisions which affect

-

~

South Dakota: City of Sioux Falls Firefighters Local 814, Fratérnal Order of Police,
lzodge #1, et al.; South Dakota Supreme Court, Case #11406,11411,11424,
Oct. 9, 1975. . ' \

o

California: Barry Bagley, et al. v. City of Manhattan Beach, et al; Sdpreme Court of -

Cal., Case #L.A. 30523, Sept. 16, 1976.

v . ‘ ,
* Utahs " Salt Lake City, et al. v. Internatipnal Assn. of Firefighters, Locals 593,
: ~ 1645, 2064; Utah Supreme Court, Case #14689, April 25, 1977,

Colorado: Greely Police Union and Donald O'Leary v. City Council of Greely, et al.;
Colo. Supreme Court, Case #26922, Aug. 23, 1976.
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employees in a fair and enlightened manner. Un_oceoun'roble arbitration is not needed to
. < resolve negotiations disputes. In the long run, an illegal strike is preferable.

-

6. Sfofes that allow orblfroflon ;-

-

In 1982, thére were 19 states which had some form of interest arbl'rro'non.'8 Those

v 2
>

‘%fotes were:

3 - v
’o. Alaska - Compulsory for police, fire, correctional, cmd:hbspi'fol unions which are
" ’

]
denied the right to strike. Unions granted limited strike rights are also subject
to compulsory arbitration when those strikes are enjoined.
b. Conneéticut - compulsory for municipal and teacher unions. For municipal

- _unions a three-member panel engages in issue-by-issue finat offer arbitration 90

- T .. days after expirotio‘ cyrrent agreemenf. For education uniong, a three-
__member panel selects between last best offers of both sides 20" days before
school budgets are due at local boards of finance. .

. c Hawaii - disputes involving firefighters are submitted to compulsory arbitration -

? <

o if differences persist 15 days following declaration of an impasse. A three- .
:t‘ﬁember panel selected in the traditional manner shall render a binding degision . |

+on a total package final offer basis.

' <

‘o o -lowa .- binding arbitration for all public unions at the request of either party if .

- . - C P

an impasse persists following fact finding. The parties may use a single
_ arbitrator or a three-member ponel The orbl'rro'ror or panel may choose on an
sssue-by-lssue bosns from among 'rhe final offers of each par'fy or the fact

finder's recommendation.

- ) - , o \
.

_ ‘e. Maine - statutes in Maine cover state unions, municipal unions (including

.teocﬁers) and Univer_si"ry of Maine employees. They pro(ride for arbitration ‘of
. I

- - — .

I, - ‘BBlndlng Arbnrohon and Publlc Sec'for Labor Disputes, Public.Service Research
Council, 1982, pp. 21-22. ' = e
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. unresolved issues remaining after mediation and fact finding. If both parties

can agree, a single arbitrator may be used. Otherwise, a three-member panel

. ‘picked in the traditional manner will resolve the dispute. The award is advisory

on economic matters.and binding on all others.

f. Michigan - binding arbitration covers police, firefighters, state police, and
L) .
certain emergency medical personnel unions. Impasses not resolved by

mediation or fact finding within 30 days are submitted to a three-man
arbitration panel. A decision is rendered on an issue-by-issue final offer basis.

g. Minnesota - arbitration for all public unions. Upon declaration of an impasse,
par'f‘ies submit fiﬁal offers of unresdlved items to a single arbitrator if they so‘

. choo.se or toa 'fhree-::nerﬁber panfal. To select a panel, the parties alternately
strike names from a list of seven arbitrators un'ri,l';fhr,ee remain. Teacher unions
are granted & choice between striking or arbitration. The remaining pul/)h‘c
unions c;re perﬁ;}tted to strike only if the employer refuses o submit un\resolved
items to arbitration or réfuses to abide by-an arbitration award. |

h.. Montana - legislation in I§72 applicable to firefighters and some state

erﬁployee uni~ons. "Either party rmay reques'r\ last . best offer, issue—by-issue\§

arbitration. -

i.  Nebraska - all public emi)l‘oyeg unions covered \Wi'fh a unique impasse re§olu"fion
device. A Court of Industrial Relations considers all disputes and issu;as a
binding decision. The court is a permanent body whose members are employed

. by the state. . l '

jo Nevada - covers local government employee unions, including teachers and
s'fa;fe nurses unidns, and provides that the parties mdy ag?qe in advance to r{aake

all or p@(o'T fact finder's report binding. ’
\ ' .
k. New Jersey A police and firefighters unions are covered by compulsory

arbitration. The parties have a choicé on the form of arbitration to be used,
’ s

]

b2 ~ )




n.

O.

p.

54

either a single arbitrator or a panel. Arbitration can be conventional or final
offer and final offer may be issue-by-issue or total package.

New York - poliée and firefighters unions are covered by compulsory arbitration
with a co}\\;entional, threé member panel. These provisions are renewable on a
two-year basis. The‘)resen'f extension expires July I, 1983.

Oregon - compulsory arbitration for police, firefighters, and prison guard unions
are legally prdhib,i'fed from s'frikir]g. The parties may choose a single arbitrator
or a panel of three selected by striking names from a list of seven. Arbitration
is conventional. In cases where otherwise legal strikes arc; enjoined, remaining

Al

unresolved issues must be submitted to arbitration.
Pennsylvania - compulsory arbitration for police, firefighters, guards at prisoné
and mental hospitals, cnci court employees. Each party selects one fmnember of
the three-man -panel and these "two select the chairman. Arbitration is
conventional and is invoked at the request of ei'fheerar'ry or if no agreement is
reached af’fér 30 days of negotiations.

Rhode Island - several statutes provide for arbitration for all public “unions. In
the case of police and firefighters, all issues unresolved after 30 days of
negotiations are submitted. t0 a three-member panel for conven'r;onal

arbitration. Arbitration is instituted for otherssif mediation fails to settle all

impasses.  For -state employee unions  this is compulsory. For mbnicipal

‘employees and teachers unions it is.instituted at the request of either party.

Vermont ~ compulsory arbitration for municipal employee, police, and
firefigh;fer unions on a locql_'op'fion bgsis. Municipalities may opt by a
referendum vote to provide fhe Binding ptecedures. Arbi/'fra'fion is instituted if
an impasse persists 20 days followir;g a fact finder's report. Thel three-member

panel engages in conventional arbitratidn,

~

63
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Washington - compulsory for uniformed personnel if an impasse persists 45 days
after mediation and fact finding commences. A' three-member périel engages in
conventional arbitration. R

Wisconsin - compulsory bind(ing arbitration for muﬁicipélﬁ unions. At the request
of either party, disputes involving police and firefighters unions are submitted
to compulsory binding arbitration. A single arbitrator is selected by each party
alternately striking names from a tist of five. Unless conventional arbitration
is specified by the parties, the decision will be }éndered on a total package final
offer basis. Compulsory binding arbitration for municipal employees c.red'fed by

1979 iegislation allowing parties to agree to binding arbitration or strike option.

A single arbitrator, selected as above, decides between final offers. The
X

" statute will expire July I, 1987.

Wyoming - the firefighter borgoi;\igg statute provides for compulsory

arbitration if no agreement is reached within 30 days. Arbitration is by a

three-member panel.
s
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. ' CHAPTER IV

30 CAUSES OF STRIKES

(And What Yo Can Do About Them) ¥ )

Between 1958 and 1980, there were approximately 7,000 strikes by government

employees. Every one of these strikes was caused by something. Granted, in many of
these strikes there was more than one cause, but usually there was a main cause. For
example, although there were several reasons for the national strike by federal air traffic

controllers, there was one reason which stood out from the others. In the opinion of the

authors, the main cause of the controllers' strike was a miscalculation on the part of the’

union leadership. The union leadership did not calculate that all striking controllers would

be permanently fired. v -

Over a period of many ye:ars the authors have studied of)‘d observed publiT: e;nployee
strikes and have concluded that all of the major causes of strikes can be identified. By
being aware of the causes of government employee strikes, manaaemer;t can plan a
strategy, accompamed by appropriate tactics, which correct the conditions which cause a
strike. Admittedly, not all strikes can be stopped, or should be stopped. Sorre strikes are

inevitable, no mafter what action management takes. In other cases the price for

stopping a strike is more than management can pay. But in most cases strikes are

avoidable if management knows what are yhe common causes of strikes and is willing to

. > -

take prudent action to neutralize those causes.

Following, then, are the major causes of strikes by government employees with

suggestions for how to remedy such causes.

~
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I. Dictatorial personnel praétices
- by management -~

Unfortunately, there are still govérnment jurisdictions and agencies today in which,

the employees are treated without due regard for their feelings and welfare. It was the
presence of such treatment which created many of the unions we have today in the public
sector. Although government agencies may be able to ge'i away With such practices where
there is no bargaining law for public employees, once a bargaining law is passed, these
jt.Jrisdic'fions become the first to organize--and with a vengeance!

Even though a government agEncy' may not be able to pay wages as high as it would
like, there are many other way; to enlist the loyalty of the employees. - All enlightened
personnel practices are based on the concept of respect for the employees as-\}aluélble
assets to the agenCy.‘ One of the reasons that Japanese industry seems to get so much
work from its employees is that Japanese employers view their employees as a capital
mves'rmen'r which must be protected and improved. By adopting this general concep'r in

add

Amerlcan publlc serwce, specific enlngh'rer_@d practices should follow naturally.

~

2. The use of ;bercim, threats, and other power tactics
B ¢ .
“For many years the authors have worked closely with top management personnel in a
varle'ry of situations and have observed how freﬁJenﬂy "central office" executives (e.g.,

'rhe mayor and his staff, the school 'superintendent and his staff, etc.) develop the "bunker"

syndrome. This syndrome is expressed in actions and attitudes which hieem to indicate

that top management feels it is surrounded.by the "enemy," the enemy being rank and file
‘employees, the . public, the ‘governing body, and anybody else not in top management.

True, sometimes there are understandable reasons for this attitude in some situations.
- + .

True, also, the top is a lonely place, whether it is the White House or the school

-~

Lo
superintendent's office; and as such, a chief executive can easily develop cli sense of

.

=

.
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insecurity. However, when such attitudes become endemic, they can set into motion a

whole series of coercive and dictatorial actions designed to control the workforce by_f'éar.

Such actions are usually expressed in terms of overly rigid work rules and harsh

N supervision, all of which undermine whatever natural loyalty employees may I)ové for
.—-\ . . .

their employer. Even if the agency can get away with such management, it is the agency.

itself which ultimc;tely suffers along with the employees because of reduced quality of

ublic service which results’from such mismanagement. :
g .

P

3. Reduction in force in a marher
unacceptable fo the union i

The dismissal of employees due to a reduction in force (RIF) is a vety serious matter
to those dismissed and a real threat to those who remain. So much so, that such\RlFs
carried out in-an arbitrary manner have been the cause of strikes. To minimizZe 'rhe

' ] < K
. likelihood of a strike due to RIF, the employer should negotiate a mutually agreecble RIF

L}

' provision, or in 'rhe absence of a collective borgomlng relationship, adopt a fair RIF polm‘
"\\\ ofter soliciting suggestions from employees and their representatives. Most RIF
proc‘edures should give consideration to seniority in the selection. of pers.onnekl” fc.;r' ,
destéffing. Additionally, there should be a provision for prior notice of intended :le, o:s'

v well as allowance made to recall those who have been RIFed. -

4, Failure to give proper X A
recognition to the union . \

_As explained earlier, most of the strikes in the early days of cbllect@ve bargaining in

~

. the private sector were caused by the failure of employers to give proper recognition to

unions. To this day, one of the most offensive acts which an employer can take is refusolf&/
. ) . £ o

%,
Ve

to recognize a union, particularly if it has won a representation election. But, even
though representation strikes are the most common result of failure to recognize a union,

some strikes have occurred even after the union has been recognized by the employer.
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Th:a most frequent cause of such strikes being, the failure of the employer to work with
the union as the exclusive repre,se}:tative of the workf‘orce; in other words, bypassing the
union and dealing directly with employees on negotiabie matters.' .

Once a union has been recognized it should be given reasonable cooperation and
recognition. Whenever grievances are being considered the union should be notified.
Whenever matters of compensation, benefits, hours, and working conditions are bei}\g

reviewed, .the union should be involved. In short, the union should be,taken in as an equal

partner as concerning contract grievances and on matters of negotiations.

\

5.  Union busting tactics by management

v« Some émpIOyers do not want to deal with an employee’ union regardless of any
collective bargaining law and will take extreme actions to neutra]iée the unior;. Such
tactics include:

a. intimidating union leaders
b. discrimination against union’ members
¢
. c. bypassing the union
d. contracting out

e. other similar actions

In cases where collective bargaining is protected by law, such anti-union tactics can

mean warfare. Not only does management run the risk of various unfair labor practices

by following such strategies, but management invites the union to organize a strike in
orc{xer to achieve what it views as legitimate recognition.

Employers should be allowed to exercise their legal rights in their efforts to remain

. 4
'

union free. But whether such efforts are legal or illegal, 'a union dedicated to its cause

will likely fight back with counter-tactics in its efforts to win recognition. Before

undertaking any serious anti-union strategies, an employer should seek the advice of an
. _ e . -

-
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exper'r labor rela'nons consultant. T}\ere are some |5 000 unionized govemmen'f agencies

v in the "United States as of l980 In the opinion of the authors, there woukd be fewer

3

"fhe oréanizing effor'f§ of the union. f R
6. Mapagement tokes adverse action / . .
aqainst the union leaders - R ' .

. Ina }nur'nber of s'rrikex\i'f dppears, t}ﬁgt management sought out one or more union
L] Q . -

leaders in order to frighfen?the union or to set an exaraplé for other employees. Such’

2 ‘
. actions are highly offensive to the union members and should be avoided at all costs.

1

\JThe most common mistake made by a public employer in this area is to attempt to

+ dismiss an employee who has become a union leader or an instigator toform a union. No
‘pllJblic employer should a'r'remp? to dismiss a f)ublic employee because of union membership

4 .y > . [}
performance that his work is so unsatisfactory that he deserved’totbe dismissed. Under

any conditions leés severe than this, the empl‘byee is likely protected by his constitutional

right to free speech and assembly. -~ -

1. "Repri:sals by management '

"¢ ina few instances management has at'remp'red to retgliate against the union for

~. .

N ac'nons. taken by the union which the employer found dlsagreeable. When such ;etahahons

“ b A

\ pre detected by(the umon they can become a rallying cry for the union and its members.

-
-

Certaﬁretohahons have no place in sound labor relohons._ ‘”‘ "

unionized agencies today if public employers had exercised their legal righ'f‘ 'challque ’

v .- unless- activitiés result from the membegship so interfere with the employee's’

L

The process of nego'na'nons ¢an become-acrlmonlous. ];here will -be "wins" and
* R ’ . 1 ’ i

o

"losses”,for both sides, bt i'?e‘i'fher, side should carry a grudge io"'rhg' extent that war-like,

[N
[ o * N L}

* ' 4 . N "
* _form of marriage yvi’fhou'r the option for divorce. Consequeptly, evéry fegsonable effort
" ) . . ' e

‘w . . . :
vnethical, or illegal actions are taken against the adversqry. A labor tontract creates q
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LI 50 .
* should bé made b‘y both parties to respect the rights and dignity of thie other and to

Pl

. cooperate for mutual gain. ' y ]
. - , 1*. o ‘ ' ) . '
o 8. Removal of benefits won . ] .
. throgﬁ bargaining '

As a general rule, once a benefit 'appears in the labor contract, it is there

permanently, and any attempt to remove it unilaterally or through ﬁegotiat\igry'ill be
-~ t s *

met with understdndable stiff resistance from the union. 1.Unions view’ the removal of
« L7 .

! hard-won benefits as a dare to strike--a dare they are likely to accept.
. Y the rerpoval of benefits is necessary, however, the best way to proceed is to

i -follow the process of, "retrieval bargaining," a difficult procedure of. removing through

. Ed

négoﬁations that ‘which'wgs earned through ‘negoﬁaﬁons. For more information on how to

. v

carry out retrieval bargaining, refer to-,the'book, Retrieval Bargaining, by Richard G.

Neal. - .
. .
PREJ ’ ) -
1]

4

oo Taking public positions before ‘ )
‘,- ’ . Sometimt\es inexperienced uniori letdership will pub\i\c;Z a}\nounce its r;egotiaﬁon(s
" dbmands tepthe media before negotiations actually begin. T purpose <;’f this approach is
. .to gair: pgt;licit.y for the union c.md thereby raise i‘ts-profile and enhanceg its imc;ge among
. l, the v:orkers. However, a more common result of such an ill-advised tactic is t'h‘at the

L . M .
expectatjons of the union members are raised beyond what the union can deliver. As a

consequenf§e, the union may recommend to.its members a proposed agreement

LY

substantially, less than what was expected, resulting in a vote of contract rejection. When

Gr

a contract is rejected which has been presented by the union, one more strike ingredient’

: has beén added. ‘ : . y

.

'Y ~

.. Je minimize such public utterances, the parties should agree at the outset of

negofiations that there will be no press releases, except as m);tually'agreed to by the

\
/ . - o.
.
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parties. ' Such a'ground;,rale, before negotiations be in, will &iswre that orit;} acceptable
£ s Deg . \ P

»

releases will be made to the pubhc.

. B - o - . o— . - -
’ « «

10. Rivalry between two unions: - ' - ' A
competing for the same . o
membership Ao :

In many mumcnpahtles, school dlstrlcts, and other government agencnes, there is

more than one union seeking exclusnxre reeognltlon for the same group of employees.
Often the competition between these unions to gain majorrty subg_ort escalates into very
aggressive campaigns. The major issue in these repreSentati;/e efforts is usaalty which
. . union is the \'toaghest; or, which union is most capable of delivering more benefits and

better working conditions to the employees. In such a compe‘tition the employer can get
c‘aught'in' the crossfire between the warring wnions. - '
- L4 s

. ‘i therr efforts to wnn members, unions often undertake tactics to make thelr

opponents Iook bdd.. This mlsgurdance is an attempt. to win the loyalty of the employees

C

v
T

v away from the empIOyer or the opposing union, In therr exuberance to win support the

. unions can so radrcahze the employees that demonstratlons of their strength and umty

become imperative. Onte such demonstrations are started they can easily expand mto a._ .

- [Y '

full- fledged~str|ke. . 4 o, ”'-,_

8

When caught |n a sntuatlon where two strong unions afe vying for the same

’

membership, the best general strategy for’ management is to manntam a flrm but fa|r ’_
k.

r - -
posmon at the bargining table. Any attempt to favor one union ‘over the other, or any

attempt to engage in union busting, surely will meet with failure.

P
I4 » ~

Il.  Incompetent negotrators .. N

2

If there_is any one common major cause of strikes, it is incompetent negotlators.

w»

Most strikes in the publlc sector have taken place where there was an mexpernenced

negotholved Frankly, if both management and the union have competent and

b

3

TN
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professronql spokespersons, fhere seidbm is any excuse for ‘a strrke. Therefore, both

porhes should give the heghes% prromy to the selechon of a sered negotrotor. If no such

person 4s available .on 'fhe Qgency stcff then the agency should seek the services of an
. .
o».:fs:de _cnnsul tant, of make quick qrrongements to train an exlstmg stoff member.

oo

2 Excessive generosity in the ) I
‘”-.:\{lrstagreement - % v . »3

in fwndreds of coses where puBﬁc ogenc:es negotroted for the frrst time, very

' r:omprehenswe qnd generous controcts were. gronted, There were many reasons for. such
excekswe c:;ncessrons——mexperlenca, feor, poor odvrce, etc. But whatever the reoson,

s : ,‘, " ,“ , <

5uch ogreemenfs ieft lrttle room for future concessions by management. Furthermore, by
grdrmng over-generous comracts, unions were | given t.he jmpression ’rhot similar
concessiors would, be ’rhe norm “of the future. As a consequence, in successwe
negohahons umons oﬁen hod hrgh expectmrons to receive, while monqgement had low
expecta?zons to grve.A Such o drostrc mcongruency in. expectotrons con creote so mony,
unreso!ved drsputes thot q sfnke becomes the only acceptable woy to resolve the rmposse.
I The messcge here ist dont grve dslﬂay any. more thon is reosonobly necessory to ‘

< . S

reach an ogreement ond to. achreve qccepfable relchons wrth the union and the empIOyees.
. - e

1

5 . s _;' ol ‘/’ . "."‘ "
13, Lack of binding orbrtrcmon ORIt ENNE .
g of grievances L L e

PR - R
b

Durrng the eurly stoges Qf colle@hve borgammg /m ?he prwote sector, mcmy Iobor

ontrocts dld not contcnn a provrswn {or resolvmg drsputes over the opplrcotron ond )

mterpretatmn of the iabor controqt., Cbnsequently, q number of strikes in those days

; -
K

occ&red durmg the lnfe of the g.bor c;ont’rdcit ouec cm qflegohon thqt monogement was not

-

rmpiemenhng the 1obor controc% properlw The numbet of‘ strrkes 1h the publrc sector over

; r

the obsence of bmdmg orbrtrdtren of grrevam:es has 'r been near[y as greot os thoi |n the,

.
‘,'v

pnvote sector’ However, thére have be'en some publu: employee stnkes due ?o the

. f g -:-’_




absence of binding arbitration of grievances and allegations of the union that management

[}

was not implementing the labor contract correctly. ‘

The fact that some strikes have been caused by the absence of binding arbitration of

grievances is not to suggest necessorily that all labor contracts in the public sector

s

contoin such a proyision. Whether or not arbitration is contained in a labor contract is a

[

matter of law ond negotlo’nons between the parties.
Given the proper condmons, binding arbitration of grievances can be a valuable aide
for monogement, as well as.the unjon. Those proper conditions are:
a. The contract language must be properly written with mutually agreed to
understanding. ‘
Sy .
b. The,defi)j(non of a grievance should be réstricted to allegations that there has
been a misopplicotion or misinterpretation of the specific terms of the written

agreement. e

c. - The 'ogency' should have a history of peoceful labor relations.

k4

-

4. Dlspute over the scope of negohcmons 3

There is probobly no issue in pubhc seéfor bargaining (particularly among public

school teochers) which CQuses more deadlocks thgn differences over what is negotroble.
From monogements point of vrew, the scope of‘borgommg should be limited to wages,
hours, benefrts, and working condmons “Workmg coodltuons" should be negotiated only to
‘the extent fhcn they do not mferfere with the r’lghts of monogement. For example,
whereos Q school board could rrgI;tfully refuse to negonote class suze because it is a

‘v

monogement right to decide Class size, that some school board could not refuse to

‘ '.negonote Q demond that teachers be paid extra for students osslgned to them in excess of

;s

. a certain number, The toctlcs involved in resmé?mg the scope of borgommg are quute

I ,
v g, .
£ oy 7

&
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numerous and complex. The book Negotiations Strategies, by Richard G. Neal, contains a

full chapter on this subjéct with practical suggésﬁons. ‘

r
I15. Insufficient time for negotiations ) v

Under n;)rmol condi'ﬁons: negotiations on an entire contract should allow sufficient
time for negotiotions;’gufficient time to resolve an impasse if an agreement is not
reached, on\a sufficient time to ratify the agreement--all before the égency budget is
adopted. Should insufficient time be allowed for the full process of negotiations, and
should the employer take unilateral action on matters under negt;tiotions, the possibility
of a strike is increased. Therefort;, every effort should be made to allow an appropriate
length of time to permit neéoﬁoﬁons to succeed.

]

As a general rule, negotiations should start several months prior to the budget

]

adoption deadline. Meetings should be scheduled in advance and an agenda should be
mutually agreed upon for each mee"fing-. Each meeting should be about three hours.
Meefings of less than three hours provide insufficient time to make progress, while
meetings of more than three hours can’ become too burdensome. All necessary homework
should be finished in preporotion for each meeting. The time at each r':'\eeting should be

spent,on negotiations and not in long successes or socialization, These simple rules will

help assure that sufficient time is available to finalize an agreement.

<
N R .

6. Too many demands to be dealt with reasonably

~

Some state and national public employee unions ttave "master confracts" which are
_——

used to assist local unions in their efforts to start bargaining for the first time. This .

¥

master contract is a comprehensive labor contract which the patent union considers to be,

\

. %
ideal and is usually quite long, containing several hundred individunl\issues. One can well

imagine the problem at the intial opening of negotiations on a first contract of being

faced with the presentation of several hundred demands. And this is exactly what has

> A . -

N\
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happened in hundreds of governmental jurisdictions throughout the nation, and continues

to happen today as school districts and municipalities'enter into labor negotiations for the

- first time. ' g /

In some situations, the presentation of several hundred demands has simply

overwhelmed both parties, making an agreement almost impossible. When faced with the

.

impossibility of an agreement, the likelihood of a strike is increased significantly. When
confronted with @ master contract, both negotiators must use their utmost skill to rid the

table of padding and to focus attention on the important issues.
. One technique which the authors have found to be effective when faced with a
voluminous contract proposal is to write a complete contract proposal as a

counterproposal, thus forcing the union to negotiate from management's written proposal.

17. Negotiations in public

As discussed elsewhere in this book, a number of states have some form of

W 4

"sunshine" bargaining. Although there are no final and definitive conclusions at this time

as to the overall impact of "fishbowl!" bargaining on the operation of governmént, the

authors are of the opinion that bargaining in the public is not in the best interests of

either the union or the govegnment agency. Reasons for this opinion are explained in the

-

-

book, Negotiations Strategies, by Richard G. Neal.

Simply stated, bargaining in thé public can make compromise for either party more
difficult than if they were bargaining in private. Fyrtherrﬁore, the parties are tempte'd to
play to an audience, or the press, and make statements which may be difficult to retract
because of the presence of so many witnesses. Whereas, in private bargaining sessions
positions can be easily retreated from. Also, public bargaining sessions can creqgfe strong
antdgonisms bt{lween the parties due to embarrassment in front of an audience. Under

the worst conditions, the parties can work' themselves into o‘r.elotionship so hostile that

-

. .
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negotiations break down, thus laying the groundwork for a strike. Therefore, under most

L4

conditions where permitted by law, management should condition negotiations on the

agreement thaf they be conducted in private with press releases by mutual agreemment.

18. . Employer is given incorrect reports
on_the stmus of neqotiations

Just as the union w;ll sometimes incorrectly inform its membership of the stafus of
negotiations, so will the management:team sometimes misguide the governing body aa to

that status. In most instances, such misguidance takes the form of ex&ggeroﬁng the

B implications of the wnion's demands and foiling to reassure the governing body that an

agreement can eventually be reached by good faith bargaining on both sides. Given such a_

.pre;uduc:ol {eport, a governing body can be eosnly led to overreacting to the union and info

taking suchAo tough reactionary position that reasonable compromises cannot be made to

.. the union. And without any movement from management, the union may be “forced to

-~ take drastic actions away from the bargaining table.

2

Therefore; the wise and experienced negotiator tries to convey to the employet ir'\
regulfc;htepoi"té that steady progress is being made. Naturally, as ssri0us problems arise,
these, too, should be discussed with the governing body. But in all cases, the negétiotor
, _isﬁbuld convey a sense of control and stability. -

19. Incorrect and inflammatory information , .
distributed to employeés by the union - . »

against the employer and ‘so radicalize the union members that a strike becomes

unovondable. Although there is* no guoronteed solution to such tactics, direct

commumcotlons from management to the empjoyees is necessary i this type of sntuanon.

.

in such cases, only face to face communications between employees and the employer will

i

dispell any misinformation. In communicating directly with the employees, however, the

. Occasionally, in its zeal to rally the employees, the union may overstate its case
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' employer must be certain that no attempt! is gnade 'fo bypass the union and negatiate

4
directly with the employees. Under some bargaining laws, such oc'non would be ruled to

~ — .

be an unfair Iobor practice. ' .

20. Barqaininig in bad faith . e )

l

Good faith bargaining generally entails the willingness of both parties to meet at
mutually agreeable times and bldces in order to exchange proposals and counterproposals

in a sincere effort to reach a written agreemgnt on specified issuesi normglly wages,

—

benefits, and working conditions. Although good faith strongly implies that cancessions
are necessary--in f'oé'f, there is no lowgwhich' requires that either party make a cancession.

Any act which devio'fes from .ﬂ{é definition of good faith bargaining iswikely to be bad
\

fonth bargaining and may be considered unfair4abor practice*by the union. ©

Labor  unions umversolly regard the righ'r to engc%a in collec'nve borgomlng as their
number one pnon'fy. Any efforf by moncgemen'r to undermine this precious right by

engoglng in bad fot'rh borgammg wnll inevitably incur the wro'fh of the union. In a number

k]

,o\f ﬁubhc strike sﬁuo'nons, the manner in which the employer approached the negotiations

process was the real Jssue, not woges, or ‘benefi :ts, or workmg conditians.

~ T \‘.-

- In hghf of fhe experiences in ﬂ;e prlvo're sector durmg the first decade of borgolmng
2:5. L

under federdi low, the attitude of' p_j)llC unions 'fodoy foward bcd faith borgolmng in the
private sec?or, most of the strlkes were over organizational issues ond procedurol matters
--.-,offén |r“_iyp_lvmg ollegotsons by the unions that employers were not engaging in proper
b’argtﬂnmg procedures. e

/

‘Good fou'rh bargaining generolly lnwolves the willingness of tire_parties to meet at

mu'ruolly ogreeoble fimes and places in an effor'f to reach an dgreement 'fhrough the

exchange of proposals and coun'ferproposols. Although good faith borgonmng ‘does not '

{<

S
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a »

require that either party make a concession, there cannot be agreement without

*/ . — concessions. S0, compromise is the heart of negotiations.

To assure that labor negotiations are conducted properly, many state bargaining
laws contain a list of prohibited practices, usually referred to as "unfair labdr practices."
To minimize the risk of committing an unfair labor practice, employers should be familiar

with the state's bargaining kaw on this subject. If legal assistance is needed to interpret

" the meaning of unfair labor parctices, appropriate legal counsgl should be sought.

21.  Ad hominem conflicts between -
the neqotiators for both sides

There have been a few instances where the relohonshlp between the two chief

spokesmen was so ocrlmomous that productive negotlohons became impossible. The

authprs have known of several cases where the negohotor for management was so inept
and obnoxious, that the union had a ready-made excuse to take any action necessary in

order to circumvent management's negotiator. Naturally, unions, too, sometimes produce

L]
& o

an obstreperous spokesperson, -

When it is certain that the source of the problem is the chief negotiator, that person

+

should be removed, but in a manner so as not to undermine the concept of exclusive

W

spokesperson. ';:Tho'f means that there must be some unrelated. reason for changing ‘

~

spokespersons, -~ - .
22. Intransigence on the part of either party .} .
~ If megotiations are to lead to an agreement, there must be concessions made t;y both -

parties. Unfor'r‘uno'fely, occasions do arise when one or both parties refuse to make
reasonable concessions, resulting in a breaking off of negotiations. Such breaking off of

negotiations can be one of the first signals of an impending strike, and the employer of

the negotiator. should be alert to any unreasonable "stonewalling" on the part of its .
\
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negotiator. When there is_a stalemate in gegoﬁaﬁons, each party should look first at its

-

own behavior in an attempt to determine if any actions can be taker{_fo reopen the flow of

agreements, ) ' ‘ 5
Compromise is the heart of labor negotiations. But when stioyld one com7 omise,
. . S /¢
and how much should one compromise? Based upon extensive experience in a )/uriefy of

situations, the authors have developed a list of 21 sugges'f’ic'ms associated vfﬂh the art of

e . LI
compromise. These suggestions can be reviewed in the book, Nggoﬁojfi;)/ns Strategies.
N ?

o A le

. 23. Backing either side into a corner ‘e _ R

€

The purpose of labor negotiations is to reach an agreement between labor and
& o o
management; therefore, any act which interferes with that objective should be avoided.

When the opponent is placed in a position where there is no escape, problems can arise for

-
2

both parties. . Co -

By way of a simple example, let us suppose that management gives an uvltimatum, to
> . ‘ T '
the union that negotiations sessions will take place “nly in the offi'ce of the chief

executive. Aside from the fact that such an ultimatum is an unfair labor practice in most

instances, the union, given such an ultimatum, has been backed into a corner.

+

Management, too, has put.itself in an untenable position by making such an ill-advised

demand. As a result, both parties could find themselves at loggerheads. Should.such a

deadiock persist, sooner or later the union will turn to other means to open negotimi?ns_ '
In this hypothetical ca , both parties have an unnecessary problem ‘&’c;u§ed by an
incompetent negotiator. An experienced negotiator must always c°uch.his prc;poa'dls and
responses in @ manner which allows some escape for the opponent. Iﬁ the hypo'rhe'rical‘
case cited, the management negotiator should have made a proposal to :mee'r in the ‘thief
. executive's office and then proceedgd fo negotiate an agreement on that :t§sue. Natyrally,

-

~ " 4

*
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25. Management underestimates the urion's power

L]

. |
the management negotiator should include in his negotiations plan the possibility of paying

a price for a demand which is basically distasteful to the t}nio_n.
o - R}

24, Failure of the govemmﬂ:ody to offer .
a salary acceptdble to union '

One of the most common issues present during a strike is a dispute over wdges. B
Although there is a point below which a union will not accept a salary offer, most unions
will accept léss than they planned on if management has bargained in good’faifh and
explained its case well.

Howe;/er, convincing‘ a union to take less than it had planned for is not easy. The
process of persuasion involves the presence of a hlgh degree of credlblhty and trust. It o

often depends on the presentahon of convnnc:ng data. And, timing of salary offers is of

¢

paramount importance. For example, a 6 percent salary offer made at the opening of
negotiations in the fall of ‘the year might be laughed at by the union. That same offer,
preceded by lower of\fers, made on the eve of budget adoption, miéht be accepted with ) \

3

relief.

i
A ° ) p’ ~
. . . . ” . . * . & z

~will of the other. One function of an expert negotiator is to determine the power of the
adversary and the will of the adversary to exerc:se its power. In a wrde range of public’

sector strikes, a mojor reason for the strike was management's undereshmatlon of the
g

i

unioin's power and its willingness to use thaqt power. In strlkes caused by this type of
. . ("

misjudgment, the employer js usually forced to make compromises during'the strike which
- . . . R J. t ) .‘/. g . .
should have been made prior to the strike--compromises which likely would have avoided a

»

strike. In the book, Negotiations Strategies, considerable attention is,ogiven to the natpre

of power in labor negotiations. By becoming familiar with the concepts presented there,




&

the reader should be able 'fo"be'f'rer anticipate the power of the opponent and the

»,

willingness of the opponent to use its power.

26. The union miscalculates the will of the. , .-
employees or the power of the employer N

A union can preclpitate a strike by its fgilure to faithfully represent its members’
and by a misjudgment of the union members' willingness to support a strike. A union can
also precipitate a strike by its failure to calculate gccmo'rgly the will of the employer to
o \ |

.

resist union demands. A

-

A perceptive unjon representative shoutd know exactly what the union membership

is able and willing to do in the name of collective bargaining. Similatly, an experienced
) ~

-
LY

union negotiator should make it his busineSs to'know how much pressure from the union

will be tolerated by management. Failure of either party to adequately” assess the

strength of the other can be an open invitation to take ocﬁbns. which create such hostile

~ o »
‘ \ '
-

‘relations that a strike becomes inevitable, ~ T . R

v

27.  Injunctions against union actions ) . v

In mohy cases where a union is on the verge of taking illegal strike actions, the

) _ employer will seek and obtain an ipjunction ‘requi'ring that the union cease and desist. In

~some cases, the union views such action as a challenge to the union's power or;d re:Sponds
with a withdrawal of services or an esc\oloﬁon in o'fhér militant actions, . There is no one
answer as to whether or not an injyncﬁon shouid be ;sough'r in all cases of 'fl';reo'fer]ed
s'frikels or actual strikes, since each case is different and requires special handling.
In most cases, however, where an injunction could be used, it does not resolve the
under]ying problem. The u;\aerlying problem usually is best resolved through negotiation.

Furthermore, in the view of the authors, many situations requiring an injunction are the

result of a poor overall labor relations program.

2




28. Incarceration of union officials

~

In numerous illegal public employee strikes, a strike has been exacerbated or

-4

' . prolonged by the imprisonment of union leaders. Invariably the result of such punitive
action is that the union leaders become martyrs. This statement, however, does not mean
that union leaders’ should never be placed in jail for leading an illegal strike. In some

cases, imprisonment of the strike leaders is a proper response. In other cases, such a

response would be unwise.

"29. Failure to ratify the contract
One of the worst experiences that a negotiator can have is for his employer to
* reject a pro.p.osed contract tentatively agreed to at the bargaining table. Such rejection

f is viewed by the union as a supreme act of bad faith and grounds to take strong aggressive

* actions. |f both management and the union have taken reasonable positions, and if both
(4 ' ’
parties are represented by competent negotiators, the ratification of tentative

- «adreements shouldsbe routine. However, not all negotiations are conducted in a

* e "

“reasonable manner and proposed contracts are sometimes rejected. Unless managernent is
"wrlling tqﬁ compromise its position and make an alternative offer occeptobﬂl'e to the union,
¢ e .
conditions for a possible strike can be created. Therefore, both parties should work out

their internal relationships to assure that a proposed contract is ratified.

-,

“ L.

| . Fhe appropriating body fails to .
. _fund a negotiated agreement
. - 'El v 1 2

¥ oay
\Fﬁerg have been a number of strikes precipitated by failure of the appropriating

.
. -
»

body for -the ogé\?y\ ta appropriate funds sufficient to fund the salary ogreed,to at the

borgoining' foble. To avoid this unfortunate situation, this rule should be odhere'd to:
" Don't promuse \ghaj you con't deliver, and deliver what you promise. Where the union
0.,

negotiates with o.govémg\g body that is also the appropriating (tax levying) outhorlty,

there is seldom any ex&us’e for the violation of this rule. Even when the union is
G F

L ~" <




v .

negofiating with a fiscally dépendent body (e.g., a school board), while there may be some

in failing to obtain sufficient money to fund the agreement, in most cases, throughc
- - ’ ' -

- ! : Fd o - . .
careful coordinatjon., with~the appropriating body, there should be adequate funds
* .
. v . : 2 )
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. CHAPTERYV
IMPASSE: INEVITABLE PRECURSOR?:

A negotiations i se almost always precedes a'tabpr strike.! Undér tYypical

€

- situations, the parties have taken what ‘.appear to be finr_ﬂ positiens on unresolved ‘issues

ond the union chooses to strike as a means of forcing mdnagement to change its position.

< N

But a strike is only one means to resolve ‘an impasse. Many other methods are available

ond have been used in the public sector. The following rr/re'rhods can be used to break a

f Y

negotiations deadlook:

“a, In most instances, the best. method for resolvmg an lmpasse is con'rmued

-

nego’glotlons. ln the vast. mojorny of snuahons, a negohated se'r'rlemen'r is
,preferable to any o'fher type of settlement, because a nego'no'fed settlement is

,on€ by which the partles come together \(olun'farlly through the process of good

*  fdith glve and 'rake. Coren o

<
0

b. Mediation is 'rhe most common procedure follbwed in the event of a labor

nego'riotlons lm% This method, 'roo, is vety acceptable,LSInce : |a'ror ,
‘wan

“has no power 'fo force the parties to do any'rhmg 'fhey don"r do.

.Y

Consequen'rly, a medlo'fed settlement is one ‘entered into volun'farlly

¢. Fact-finding, used very little in negotiaiton |mpasses/generally is not an

. b ~
b effective means for "resolving serfous impasses, since O%Iy the facts of the 3

L4
. : ¢ , *
. ) . .
. - . . A .

.dispute are presented, with no pm to mediate or niake recommendations for

. )

se'r'rlerhen'f. ¢ .

d. With the advent of collective bargaining into the public sector, a new term was

coined}-"advisory arbl'fra'non." According fo the pures'r defmmon, there gan be
\.

no “advisory" arbl'fra'f?on, since arbltrahgn, accordmg 'fo its historic defmmon,

is final and bindlng. It is not advnsory. Nevertheless, advnsory grbitration’ does

.
A} « /6 ’
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now take place in the public sector and it is generally a process that combines
all of the methods mentioned above. In other words, under advisory arbitration,
the arbitrator convenes the parﬁes, listens ta their 'res'fimbny, collects the

facts, tries medna'non, encourages the parties to conhnue to negotiate, and then

prepares a fmal repor'r which is advisory to the par'nes in the hope that it wnll

help 'rhem come together in agreement. ’

d. Interest orbltrcmon (discussed in Chapter Ul of this book) is used sparmgly in
public sector impasses, but l'fs useé is increasing. When this me'fhod is used to

resolve an impasse, the arbitrator donsiders various releyant facts.in the

.

dispute and issues an award which is final and binding.
e. In a few public sector situations, impasses have been resolved by a public

referendum. This method has had such limited use that its viability is unknown.

f. In one state (Nebraska) negotiations impasses can be terminated by an industrial ,

labor relations court, the only state in the nation which uses this approach.

i

g. In so@ates the state agency which gdministers the state's bargaining law
can issue awards or otherwise assist in the resolution of a negotiations impasse.
h. In hundreds of public sector impasse. situations, the cgurts have taken various .

forms of acfions (especially during a strike - a form of impasse) to bring .an

-

impdasse fo closure.

v ‘ 4

. ,‘ is Of course, political pressure is frequently a factor in the resolution of
‘ L]

negotiations impasses in the public sector. After ‘all, in the public sector the
.o

par'f? that wins the suppor'rtof the publ. is the party that "wins" negotiations.

- P )
. 3 .

1. Cmsesoflmpasse 3 " ' .

Y 5

. Wl'rh few excep'nons, strikes by pubhc employees are illegal. Despite this elrﬁost

universal prohnbmon, however, there are several hundred strikes by public employees each

-

\
’
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Normally, 1hough, whxle mos'f nego'na'nons m 'rhe pubhc sec’ror do take plqce
withou'f a; s'mke, x'r is- very common for coﬂec'nve bargmmng in ihe pubhc sector to

\« N
’ : : : . : s

-,‘expenenice an |mpasse. o T ,;- _:

An ;mposse is d deodlock between the parties--a s'folemafe. An impasse is a dead\

' v

end street, from w‘mch nesther par'fy can see an exn'f Slnce s'frlkes are illegal in 'rhe

L d ok

public sec'for,, mos} . sta'fe‘rows have prowded an alternative to.the s'mke, e.g., medm'non

!

cld fact fmdlng.. Gwen 'fhls snuunon, lmposses are very common in publlc secfor

| i
'

collechve bargmmng. : . ' ' . ;:‘

There are many .causes of. tmpasses, nmong whlch are:

a. Too mmy "demands. Some'nmes one party (more of'ren, the uhuon) wull ln'rroduce

- < ,

_ more damands than can be reasonqbly nego'na'fed over a reosonable perlod of

[ .y ]

time. As a reSUit the Pdl’fles run ou'r of 'nme with unresolved items still’ ori the
'rable.t ,.':', : : A i

b. Not enough time. QUl?e often |n new contract nego'natlons, the parties

. mderestnmc’re fhe great amoun'f of tlme reqmred to negotla'fe on oll nems. '

-

Therefore, when the mpasse deodhne is reoched a number of |fems remmn ot

. . H H S ‘
. . ) .‘ - [

. - - - . 1, . €

issue, | : . i . ;8 S :
. . > A s

' :
' i - ¢
}

An mgposse 15 some’nmes used as @ polm‘cal\techmque for

. - 1e

c. Political gqin. -

managemen? to demonstrate that it is belng tough, or for the umon 'fo show i'fs

H.:i

members' that it refuses to glve up on its demands.

.9 s
’ - -1 A

1
d.’ Dlsputes over the scope of borgammg.

‘ : 4

-
Tconsume much time in public sector negohuilons, parfrculorly among whlfe-

- . )

collar professional employees such as social worke_rs, téochers, and’ nurse‘s. I'r.,_Is
t ‘ . -

very common for o‘n impasse to exist over whether or riot rianagement is

.,requnred 'fo negotiate on a parhcular subject, e.g., class size in public

-

«'  education. . 4 )

. Lo 1}(;

Arguments over who'r is negohoble‘

e = el o—————. o]

N
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e, F allure to ratify. Although not a common happening, the union or the governing.,

. body do infrequently fanl to rahfy a proposed agreemen'f ln such cases, an 1_

-

automatic |mpasse exls'rs. .

f. Intrmsrgence. Sometimes an |mpasse is caused because one or both parties dre
too "hard-nosed." Such an a'm’n@s‘ls generdlly to be avoided. The essence of
negotiations is 'fhe yvillingn*’o try and reach an agreemenf. .

g.‘ Lack of expertiee. In the early days of collective bargaining in the public

sector, many impasses were caused lby the inexperience of the negotiators,

particularly those representing management.

h. Union rivalry. In a number of goverhmental jurisdictions, two or more unions

may compete for the right to represent employees exclusivgly. given this

situation, the union in power Js forced to prove its toughness and such an

at'ri'ruae generally Ieads to an impasse in negotiations. o’

i. Lack of funds. ‘Recenﬂy a number of governmen'fal jurisdictions have faced an
unfamiliar shortage of public funds. Consequently, they have been unable to
meet the demands of their employees at the bargaining table, thus causing an

v A -

inevitable impasse in negotiations.

jo  Fiscal dependence. Many governmental units which negotigte . wr’rh employees |

R A ,A)i,(*‘f“ksgaw \“. -4

qre not taxing authorities; they cannof ralse their own funds. For example,
school boards in some states rely upon the county to provide needed funds.

Since such bodies cannot guarantee compensable berefits at A'rhe bargaining

table due to 'rhe fact that the funds must come frof another source, some

vnions have been unwnLhng to sign an agreement without a guarantee that the .

promised Salar'y increase will in fact be delivered. In such situations, an

impasse often results,

.

~
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k. As a bargaining tactic. Some negotiators see the impasse provisions as an
advantageous tool i;\ negotiations. The union may see a fact finding procedure
&s an additional opportunity to obtain some benefits which it would n;f’ .
otherwise get. Management, on the other hand, may see an impc.lsse proceeding
as an opportunity to wear the opposition down.

. Encouragement by law As stated earlier, strikes by publlc empIOyees are
generally illegol. In lieu of strikes, most state laws provide an impasse
procedure, the results of which are advisory on the governing body. 'f.his
provifion of law, according to some experts, encourages the parties not to
negotiate, but to go to impasse.

m. Personality conflicts. Although it should not happen between professionals,
some negoﬁc?’fors do have personality conflicts which can be so adverse that
successful negotiations ci{e'impossible.

n. Absence of ground rules. Some negotiators are so inept that they cannot even
qg'ree where and when to meet. ansequen'rly, all of their time is spent arguing ',

: over the procedures of negotiations, leaving too little time for substantive

[P . L .
- v z » PRy
W% o e 0wl

o. lnodequo'fe homewofk. Nego'rioﬁo'r:s requires endless hours of preparation.

3??95‘:'/*&‘*"?«%%&% 'No’%}oﬁ;m\ s, AR
2o L

Failure to. compl‘gfwf °W$f@§amﬁm mesc-i?nblﬂm@ults in.. ﬁngdqugte 'nme to

3,
f.‘ Mnu\wm i

e

conclude an agreement,

-~
"
L)

2.. Avoiding lmposse' o . e

. . Se - d
proventsuccessful in a number of sifuations: o

.

a. Prépds_ols should be limited to only those necessary to being about productive

labor relations.

. In order to avoid an impasse in negotiations, the following suggestions have beela/\ .

o

ey
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suggestions can prove to be helpful.

L3

k.

~themselves to reaching an agreement.

80

!

| Adequate time should be provided to assure that all issues are thoroughly

explored.

The scope of bargaining should be agreed to prior to negotiations.

Once a tentative contract has been agreed to by the negotiators, it should be
ratified by both par'f’res.

Both parties should keep .an Open' mind on.all issues and should commit

v 2

.. Persons who are not competent in negotiations should not be assigned the job of

chief spokesperson.

An employer, even though fiscally dependent, should deliver what is promised at
the bargaining table. ' y o )
: . N N\
An impasse should not be used as a bargaining tactic.

s

Personality conflicts should be kept out of negotiations.

Workable ground rules should be agreed to prior '(a negotiations.

’

The negotiator and his team should do all of their needed homework.

.
J !

Even though the above advice may be followed to the létter, impasses will occur

In the event of nmpasse s

.-anyway. Should an impasse occur, despite efforts to avoid such a situation, the following

LY

-

&

a.

¢

-

s

L

Management should be careful in dlscussmg affordablll'ry. In 'rhe prlvafe sector,

when an -employer states that it cannot afford the union demands, the queshon '

of affordablh'ry then becomes a subject of nego'na'nons. although the Ncmonal .

?

W
L@xbor Relations Act does no'r apply to the . publ:r sector, ' the concep'f of

] rd

discussmg afforabbllny does apply. If management’ states that its’ reason for;
—

re;echng a union proposal is based upon lack of funds, then the issue is %ubject
' d .
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to review by a fact finder or mediator, should the parties reach aq‘ impasse

',‘!
later. And experience has shown that it is almost impossible - to ptéve 'fo a

- l

media'ror or fact finder 'fhat the governmental unit canno'f qfford more than its

last offer.- /

" \

- . . . - . \. M
Once an impasse is reached and nego'na'nons are over, it may become necessary
A

for the employee union to communicate directly with the members of 'fhe

. governmg body in order to persuade those persons to reconsuder their posmon.

.

' By the same token, management may find it necessary to bypass the union and
4 ,

communicate directly with the employees in order to persuade them to accept

» 4

management's last offer.

. -
v < a

that an impasse is unavo:dable, 'fhen it may be necessary to "save something for

\ o the mediator.’ This meBns that either party may need to save sorme additional

L, L . b
concessions for }ater in the hope that such a tactic will being about an
| -

agreement. ; N

,v\ v o J P

Before en'fermg into the |mpasse proceeding, have 'fhe Tedlator Sor fact.finder)
verify wha'r has been agreed to; o'rherwnse, the parhes may discover after the

. SRAE, L N mgdia'ror has left 'rhh'r there are remammg \unrésolved issues not discussed with

- ~
[y -
.

him. .

[
S ’
. 3

If you must go to Ji/mpasse, try to avoid goi\»g an onfy one issue, If there are

A ! l, H . . 2 . 4
several unresolved issues tespecially if there is still room for movement), there

[y

' T
is greater Oppor'rur{i'fy for the mediator to bring about ah agreement.

SIf it is, inevitable that no agreement wull be reached at the bargalmng tabley and -




'by the public employey or one that should not have been known in advance by the

CHAPTER VI Lt
R THE TELLTALE SIGNS ' S

N>

Seldom has there been a strike by public employees that was not known in advance

employer. Granted, there have been a few strikes which came as"a complete surprise, but
3

generally spedakijhg, even the least perceptive employer should be fble to detect some

"signs of a possiblengtgike.. The signs are almost always there. All the employer must do is

look for them. ' .
V .
Af'rer many years of carefully following public employee strike activities throughout
the nation, the author has concl}Lded that all strikes are preceded by one or more of the
same. mdnca'rors, regardless of locality and regardless of the type of employees. The

$Tandard telltale signs of an impending strike follow. _ e

\ S

. Tensions in the negotiations process .

As a general rule, labor negotiations are carried out in a somewhat routine and

decorous manner. Should the union turn hostile and abusive, the éhongé usudlly indicates
’ I - . N R
a setious problem. Although hostility is sometimes feigned as a negotiations tactic to
. ‘ v
intimidate the employer into taking action ‘which would not otherwise be taken, that
. o < R

.

tactic can be used only a few times before its effectiveness wears off. Therefore, abrupt
and dros'nc deterioration in. the decorum of nego'nahons should be viewed with concern as

a poss:bie indicator of concerted action by the union ou'rs:de of the bargaining process at

-

the table. oo

(=3
)

2. History of strife | . . e

1
There are a number of public employment snuahons around the nation which the

author is familiar wah (but cannot identify) where employee strikes are a regular part of =

. ' 82




negotiations. One can almost predict that in these jurisdictions strikes will take place

" almost on a regular basis. A community cannot divorce itself from its past, and the bost
is often an indicator of the future. If a ur.mion has reso;ted to strikes in the past in an
effort t?\%iiwoy, that soa\e union will likely do the same in the future. Therefore,
t'he history o negotiot}ons ‘ond the track record of the union can be telltale signs of what

is to come.

(
3.  Boycott of selected activities

A wise union uses as little power as possible to get its way. Rather than invoke a
full-fledged strike to obtain & éoncession'_,\\o mere threat is better, if it will get the desired

concession. For example, there have been countless cgses of public employees refusing to

oo
s

perform certain selected parts of their job in order to signal the empldyer that the union

means business. The refusal of teachers to attend to certain extracurricular. duties and

-~ ~

2 .
the refusal by the police -to complete certain required paperwork are \examples of
selective boycotts. Such boyéotts should indicate to the er;nployer that the issuet which

caused the boycott is one which should be taken seriously. That is not to suggest that the

- - -
employer automatically give in to the union's demand, but rather to suggest that the issuve °

- -1
be given good faith consideration. i ' .

1 - .

4. Crisis training of employees b

‘ ¢ .

If there is to be a successful strike, it must usually take place under the leadership

of trained persons. Consequently, it is not uncon?mor; for state and national unions of
public employees to offer regular training programs on labor relations generally, and
bargaining toctic_s‘speci.ficolly. »ln some coses_, where a strike has taken place, it.'hos taken
pldce because of tollaboration betv;een the local union and the parent union. In such
cases the striker; often been preceded by the en;ollr%ent of key local union leaders in a

strike training ;;rogrom. . Seldont do employees give their personal time to p:‘epore for a
' “w ‘ Q>
A

1
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strike unless they intend to use their ttaining. Unfortunately, even when local.
circumstances do not justify a strike, training programs for a strike have a way.of self-
perpetuating ‘themselves into a self-fulfilling prophecy. In other words, a seminar for

employees on how to conduct a strike can be one of the causes for a strike.

0

. 5. ‘Stonewalling ' " .

Extreme intransigence at the bargaining table is referred to as "stonewalling."

Stonewalling is often a sign that the wnion has drawn the line and is ready to fight. Once

-

all attempts have been discarded to. be reasonable,.'fha'f is usually a’sign that the union is
ready to move on to other tactics, such as a strike. Although stonewalling can be used as

- a bluff, that ruse can be used only once or twice before it loses its effectiveness. When

Y

real é'fon,ewalling is taking place on an important issue, the employer should view this as
another possible telltale sign of a possible strike or some other concerted action designed

to intimidate the employer into 'fakirig action which he would not otherwise take.

» LY

\
\

6. New faces

When a strike is being seriously conéi&éred, the lbc‘a} union will offen seek help from
the state or national union in the form of profgssibnal organizers. When these outsiders
are seen with agency employees, par'fic;larly if there is tension in negotiations, their

presence should be interpreted as a’sign that the union is planning some persuasive action

beyond the bonds of the bargaiping table.

FERERER
.

. 7. Threats o T ;
Ideally, negotiations should be a pecceful* exchange of proposals and

-

\ .- .
counterproposals by labor and management in an effort to reach an accommodation useful

to both parties, When either party departs from this good faith reldtionship.and threatens
4 . o el 7 L -
- to harm the other party in order to get its way, a néW .and harmful element is introduced
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into bargaining. ‘A threat is an action which is designed to cause someone to take desired
; 2

\% action, not bqe'ouse it is right, but because if the desired action is no'f taken, harm will
{":} \ensue. Once eu'fher party attempts to ge'f its woy by threatening to hurt the other party,
it's difficult to return to friendly relations. That's v;hy the introduction of threats on.d
harmful acts into the bargaining process shpuld be viewed as a sign that the union is réady

to take any action necessary to get i y, including an all-out strike. .

8. Walkouts ‘ . *

-'On occasion, when tensions mount in negotiations, the union may abruptly walk o_[;'f
) " 6n a negotiations session, or refuse to attend a scheduled meeting. Such walkouts, excep:‘f
when used as a bluff, indicate that the union is close to considering further negOJiotiQns.
pointless. Short of offering. abject capitulation, the employer should -make every
reasonable effort to induce the union to return to negotiations; otherwise, the union may

be forced to devise other more unacceptable means to get its way. Althopglj an ern;;loyer

6 may find it tempting to allow negotiations to break off, such action is useolly ill"-odviseci,

since continued negotigtions, except when counterpfoducﬁve, are preferable to most

~ other actions which the union might take. .
1w

o ' S ‘ o
9.  Work-to-the-rule . .

- When teachers do only that w}ich is required of them, and policemen issue tickets in
every single traffic violation, no mottgr how slight, they are "working-to-the-rule." “Such

a tactic is often just as effec‘hve as a s'frlke, bu'f does not carry with it the rlsks of a

--strike, such as dismissal. Worklng-'fo-'fhe-rule can be quite intimidating to some first-line.

supervisors, since 'fhey become overwhelmed with a sense of loss of con'frol over their

[

subordinates, A successful work-to-the-rule indicates ‘to the employer 'fho'f the union

really has g:entrol over the workfo;ce. This, too, can be effectively threatening-tg the

' ~ employer, because control of the workforce is'fundamental to managing the ggency.

.
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10. Picketing o . _ ‘
Picketing is almost always a telltale sign of a possible strike. Picketing is the
process of posting onion merr;bers aroudd the work site, usually carrying placards, to

demonstrate to the public and the. employer that the union is seriously dissatisfied with

) " A

the progress of negotiations. During a strike the picketers perform the additional duty of

i

discouraging entrance by others to the work site and reporting to the union the names of

those who do enter the work site. If carried out peaceably, picketing is generally legal
N * Py
ond should be dealt with by _the employer with care and sériousness. The presence of

picketers increases the risk of confrontations with a resultant increase in the escalation

‘- . . . . Qe -
of tensions. As tensions increase, sensible negotiations become more difficult.

Consequently, when pickets appear, all good faith effort should be made fo resolve ‘the )
> J Y

.issue which caused them to appear. '

1. Disappearance of essential items .

Alt public agencies have essential items wbich are needed to operaté the agency.
For example, many schoql disfricts must have operating school buses .to transport

.studénts. .Sanitation districts musthave operating troeks to collect trash. Public school

A,

classrb/z)ms need roll books and lessen plans for stitute teachers. Maintenonce

perseninel mu:st have keys in order to opén doors and operate equi'pment. Consequently,
A Y . - « .
when parts of huses and trucks (e.g., distributor caps) disgppear, .when roll books and

rosters disappear, and when key‘s\disoppeor fr%m key racks, these disappearances can be @

sure Sign of an imminent stri_ke. Consequently, yhen other signs of a strike eRist, special

@ f >

* care should be‘fpken to protect the, essential items af,the agericy from disappearance.

v N

] .

AN

2. Selective concerted actions " . . .

M .
° L

. o ’ . : ) . v
As stated earlier, strikes do not usudlly appear undnnounced. They are almast ‘
¢ ’ N ) M i— * . * ’ N
17 . . £ . ’ . . .
lways preceded by definite telltale signs. ‘In order to avoid the risk of a®trike, unions .
) * . ‘ . s ‘y
. " v u o8 . ’ ' v
h Q -
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will frequently employ many other tactics designed to induce the employer to make a

concession wanted by the union. Sporadic concer ted use of sick leave, selective refusal to
(4 ) '

. . Lk . ”
attend agency meetings, demonstrations in the .agency cafeteria, refusal to speak with

supérvisors, work slow-downs, orchestrated insubordination, . and pr#emeditoted‘
harrassinent of supervisors are all examples of concerted actions designed to force the

employer to fake actions sought by the union. If such %&tiong are unsuccessful, they are
sometimes followed by a full withdrawal of servicés. - .

Whether or not an employer wishes to treat such actfons as,a strike is a matter of

A

management judgment and legal consideration. Although.the pr'eéise legal determination
-,. ' ! L’
of what constitutes & strike varies from state to stdte and situation to.%ituotign, the most

Ye ¢

, general definition which can be applied to a strike by public empIOyees'iéz An?- concerted

action by emp!Oyeés designed as a 'borgo'i;\ing tactic which interferes with the o‘fficiof

fun(':‘ﬁons of the employer. Therefore, as a general rule a strike by public empfofees has
) x. ., ) fq

three basic elements: N I ;

a. It is concerted. That means that two or more employees conspire to take some .

b N o A
. . . * - .« ® N .
action. . , '
' »

b. [t is designed as a borgc'aining‘ tactic. In other words, the action bein§ taken-is

=

being carried out to induce the employer to take Some action which likely would

4
.
4
Al
,

not otherwise be téken.

7
[

c.. It interferes with the legitimate and official functions of the agency. All
, a5 .

¥
government agencies have duties which must be performed by, law. When'
X . v ;

employees conspife a bargaining tactic which interferes with these functions, a
. . [ N - .

. strike probably exists.

L]
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" 13. " Excessive grievances
. . 8 . N
.. Almost all union contracts contain a grievance procedure as an essential component *

.- *# of the contract. Under heal:fhy labor relations, the grievange procedure is used only for
o sincere allegations 'rh'a'r the contract HQS beén misapplied or misinterp?ﬁaHowever, as
relationships deteriorate during negotiations, the union may decide_'ro U e grievance
machinery to imrrass the employer. Any abrupt and drastic in'crease in grievances,
especially if they are frivolous and mean, is a certain sign that the union is greatly upset
over some ing. If management i% too insensiﬁve; to’know w{ha'r is wrong, it should ask the
union why so many grievance's are being lodged. Chances gre that some good faith move .

by management will bring an end to the use of the grievance procedure as a bargaining

weapon. As a matter of fact, in some industrial labor contracts, the final signing of the

. - o

Nract has been contingent upon the withdrawal of all pending ‘grievances.

[ ' —

14, Communications blitzes . : .

N - . N ek e dmea MGl ks ety s e o =

. ‘ln the public sector, labor nego'riqﬁons,~ especially in ﬂ;e event.c;f a s'rrik'e or an
- impending strike, the élcﬁons between management and the union can be viewed as a
struggle over who shall gain the suppart ‘of the public. Massive telephone campaigns, .
telephone "hot lines," ¥peakers' burégus, inflamatory press releases, distribution of
‘brochures and posters, and other similgr r:nedia events are tactics employed by 'fhel union .
'fo.influe:\'ce the gover.ning body of the c;gency by bringir:é to bear forces b_éyonq those of

the. union itself. Such actions are 'frequenﬂy signs that negotiations are breaking down

and that 'fhg union has moved on to other 'fechniqqes to gain its objectives. Such

¢ .
communication Blitzes can be just a few steps rémoved from a strike.

4

-
‘e .

15. The crisis center . d

<~

—-—

As r‘elgﬁonships‘be'fwgen managemen"r and labor, worsen and the unjon decidés thaf”

more stringent action is called for, ‘crisis" @s may appear on the scene. The crisis

b

7
a4
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center can be at the union headquarters or some other location used temporarily until the
¢ : R
"crisis" is passed. Usually the crisis cénter opens with-much fanfare, accompanied by

press releases, photographs, speeches, and other histrionics designed to gain publicity.

Usually the center is staffed from morr;ing until late’at night and serves as the nerve

center for union activities related to the "crisis." Special telephone "hot lines" might be
‘

. -~
installed to facilitate communications, and an in&tqg'f printer rented to duplicate
communications hurriedly. Usually a large 'femporar)" sign is affixed to the front of the

headqﬁor'fers announcing to the.public the nature of the center. Not infrequently, union

b}

members are stationed outside of the headquarters to accost passersby. The crisis center

»

is almost an infallible sign that strike is under serious considqroﬁon. .

¢

‘
-

[
l6. Proliferation of rumors . ..

p) .
Although not as easily identified as some other telltale signs, a general undertone of

»

rumors among rank and file employees can be a sign that something is brewing. Such
" rumors come to the attention of rri‘bnagemén'f through various sources. Sometimes a

reporter will tip off the chief executive. Frequently, information regarding union plans

will come through an employee who may be the spouse of ‘a supervisor. On occasion,
foremen and "straw" bosses will pick up information from their crews. Regardless of how

such rumors of an impending strike may find their way to the employer, they should be
investigated to détermine their credibility. ‘

»
L S -
x .

17. Mass demonstrations

-

" Whenever a group of employees assemble without official sanction from the
>

. =) ,
employer over some dispute or grievance with the employer, there is usually a serious
matter to-be dealt with. Mass meeﬁﬁgs of employees serve several purposes. They signal

g N ‘
the employer that the workers are very unhappy. -They help radicalize the' workers by

. ¢
screwing up their will for stronger action, and they provide large numbers of employees

k4

3
-
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i for recruitment purposes. Additionally, such mass meetings provide instant news for the
media,and iné'fon'f attention for the union. fhese mass meetings, porﬁculorl; if they. are
well\ attended and especially if they take place during a confrontation in negotiations, are

. clear signs that the union has needed control over the workers, and they should be viewed
by management as a significant shift in the loyalty of the employees from frheir employer
to thei} union. Such meetings are also a sign that employees are willing to jojn together

for mass action.

¥ .
18. Indigenous tactics g '

Different groups of public employee; ‘use tactics of militancy which are indigenous
to the nature of their work. For example, teachers will often attempt t& use their
classroom to propaggndize students regarding -a dispute between the teachers' union and
the school_boc;rd. Or, air controllers have been known to unnecessarily "stack® incbr:ing
flights over an airport, in order 'ro.impress the public o.nd mariagement with their potential
clout. In other words{ there are special 'fosﬁgs’ employed in'speciol situations ‘and the -

. . X
perceptive manager should be aware of thesé indigenous tactics.. 6’

»
-




pay or worklng conditions.

--work, sprdown, or oibefnfeﬁerence_is generally deemed sufficient,

N . CHAPTERVII L

WHAT IS A PUBLIC EMPLOYEE 'STRIKE?

. . . - . Y
»

E.verf person who is plonnin§ how to deal with public employee militancy needs a

good working knowledge of the law which opplles to .thls field. As a strike or other action

4

by employees becomes imminent, each step by the governlng body and government
administrator and each step by the emploxees and their orgonnzohon i#fraught with legal
implications. - The government administrator and the goveérnment's attorney need to be

able to dssess these implications correctly, for these matters generally end up i.h/cour'f,
' « . 8 - : ¢ ¥

and the coi:r'f will re\{iew each step side by side. ~
l. What is astrike? - Co o

A pubhc officer's first need is to\be able to dls'nngwsh what erfiployee actions
cons'mu're a strﬁnke. This #s bfteri not as snmpl A as it sounds, for ma\'\y mllnant\mployee
actions do not amoun'f to a strike. - S g L ‘

- —

. !

A "s'mke" in common usoge is o.cesso'non of all worls in an at'rempf to. ob'roln better

Legally, however, it is much more broadly deflned and

N

includes any concerted withholding of or interfering with servnces for ‘the purpose of .

- h

obtaining more favorable working terms and conditions. The key elements are that two of -

. . | K
more employees must act in concert, they mus'f withhold or in'f'et'fére with the performing

of normal services, and they must do so for the purpose of ob'ramlng some concessxon or
’:-

. benefit. A single employee wha vents his grlevonce by walklng of f the job is not gunlty of

strike, though of oourse he may be subject to disciplinary gc'non for other reasons, *The™

o~ L

withholding of services need not be total to arount to, a strike; any partial cessation of

Fy

¥
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In determining whether some militant action is a strike, one of the most important

1 ! -
' . . .. "oy . ¢ . .

\'

5

things to watch is whether the action in fact adversely affects the job bemg done by the
public employees. If there 'is a. measurable reduction in or |htér'ference with publlc
services, then the action ls'probably an illegal strike. If, on the other hand, the militant \
actions consist of verbal complamts, peaceful plcketmg, jommg of apparently radlcal |
associations, and the like, then thel action is probably not a strike.

2. . “Examples of what is or is nrof'a strike e -,

Since stnkes are generally lllegal ml the public sector, p.ubhc emplayees have
hecome adept at dev:smg OlternatIVe and sorh”etnrnes bizarre strategies'to force their
emplo;ers to capitulate. Some of thgse have been deemed "strikes," while others have
not. A seIectlon of the more common ones is examined below o '

! a. Work slowdown - In City ot Rockford v. Local 413 etc., 98 llI. App. 2d 36, 240
" NE.2d 70§; a group of firemen engaged in a wgrk slowdown end purposefully\. |
left stations understaffed The court held that this was a strike, even though
there was no outrlght cessatlon of work, as there was @ \;lthholdmg of servnces
for the purpose of reahzmg employee demands. This decision is in 'acco’rd wuth
‘declslons in s1mllar cases. ) N ' v '
b. Rld\t to resrg\ - ln Dade County Classroom Teachers Assocnatlon, l;\c. V.
- . ) Legnslature,\269 So. 2d 684 (Fla. ) the Court observed that individual teachers
‘ or groups of teachers may dolt working and may res1gn, what they r‘pay not dois
‘ ‘ stop wark as part ofa plan to obtain hlgher wages and beneflts. T,
c. ‘New assugwments - College teachers had been teaching twelve hours under a
) contract in Caso Ve Ka-tbé7 Misc. 2d 793, 324 NYS 2d 712. When the contract‘
, expired ) without a néw contract bemg s19ned the teachers were OsS|gned three
’ extra hours, which the teachers refused to teach. The court held that it ;NOS a
“\ \ stri’ke to -l’r;,efuse such an assighmentt. . ) . y
- S R o
NS vt :.:;_)\ ,_21 U”Z\ N ‘
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. de lmproper unlform Pollce offlcers appeared for duty out of umform and refused

to. work ln‘umform in Olshcok V. Vlllage of Skokie, 411 F. Supp. 257, aff'd. 541 .

. , F.2d 1254, The_. court held this was a strike, anfl not a proper or lawful protest.

. e. ™ickout," "Blue Flu efc. - Misuse of sick leave to achieve employee goals, .
s . called a "sickout" in some places, and referred ta as "blue flu" in some police
. )

‘ . _ , i :
’ . cases, is generally ‘considered a strike. See Héad v. Special School District No.

1, 83LRR M 2398 (Minnesota). « ' .
| f. "Work to tl:e rule” - A favorite tactic of public employegs has beery/to refose to
/"‘”/"t . T perform those duties which are viewed as "extrawz\tary. If the duties are 7
‘ '.“‘.:; . . a normal par§ of employment ar;d "fhe employees are directed to do them,
,"j - . however, concerted rgfusal. is us,ually-deeme;l a s'frike. See, e.g., MoGrath vo
. Burkhard, l3l Cal App. 367, 250 P,2d 864, nonclass work deemed par'f of**
- teacher duties, Parrish v. Moss, - 200)v‘l|sc. 375, l06 NYS 577, Dls'mc'r 300

Educcmon Ass'n. v. Board of Ed., 31 1l App. 3d 550, 334 N.E. 2d 1653 Marion

. Vo County School District v. Salem Educahon Association, GERR No, 597 .

X ’
(Oregon), refusal to a'f'fend "open house" for pareg’fs' gellrﬂore etc. Dls'mcf Ver *

¢

Bellmore, etc. Teachers, lnc., 91 LRR M 2614 (N.Y.), refusal to qt'fend back to -
s ’\..; .

) school night.

: . v ,
’ . . Y _— P
¥ + Where "work to the’ rule'. involves a slowdowm\due to observing all the

rules to the letter, (.e.g., "ticket blitz"), the results. may be mixed; sometimes

. ) / .
. ) this is a strike, sometimes not, depending on the'ﬂ;le§ involved and whether
' . . . ol N
there is a resulting disruptiori of operations, ., v .

IR
d A [N

! 3. Mho isa public employee?

- ’, 2

4 *

Generally there is ll'r'fle doubt whether a par'ncular employee or group of .employees

!
/are publlc empIOyees, and hence subjecf to a no—s'mke ban. However, there are somé gray”’

- -

F) . . o
’ o ‘.
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areas wheré it is more difficult to make this determination. The employees of-qt -

. - G &
governmental agencnes such as.wa'rer, sewer, and por'f au'fhormes will sometimes cltim

that they are not government employees. Similar claims are sometimes’ .made by
employees who assert that they work for an independent contractor, rathef than directly~

for a governm:,g_'r agency. Courts faced with these claims have generally held that the 3
X} . T " . V/ S
employees of ‘agencies formed by the governing body and performing a governmental

function are 'pdblic employees--port authority workers have been held to be in this

ca'fegory.I Employees of public libraries, publicly supported hospitals, and_ the like have

2

been held to be private employees.® The distinction is sometimes made based upon a wide

_variety of factors. If a government administratar has any doubt on this ques'rlon, his

/ ¢ - ¥ -

strike planning process should include careful research to.determine whether the agency
e " . . . .

or group of employees in question will be deeméd public or private. e

t

4, . Is astrike legal"

Once it is determined that a group of employees are pUbllC employees and tha'r wha'f.

they are dorng or plannlng to.do is a strike, the next step is to decnde whether the, s'mke is

%

illegal.  Generally, the answer is "yes. The historical background is important in

- . ®

underst |ng why 'fhls is so. Until relatively Fecent times, any s'mke by any employees,
public or prlvate, was illegal. Such strikes were often consldered conspiracies, and the

perpetrators were treated accordlngly. Thexe was no na'nonal au'fhorl'fy or regula'non,

however, so each state had jts own'laws for making strikes illegal and providing for‘

punishment, crea'flpg a grea'r deal of dlversny in the prac'ncal treatment of strikes. The

Na'nonal Labor Relations Act (NLRA) changed 'fhlngs drama'ncally in the private sphere, |
y ' . :

. ‘ 'Vir in lslands Port Authority v, S.l.U, de Puerto Rico, etc., 494 F2d 452; Tehnessee '

Valley Avthority v. Bailey, 495 F. Supp. 711; City of Wilmington v, General Teamsfers

Local Union, 326,290 A. 2d 8. . . ' A ‘
2New York PUbllG lerary v. New York State P.E. R B., 357 NYS 2d 522.
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and s'fnkes 'fhere are now con5|dered a normol por'r of business. The NLRA now regulates

st : s

vl—.

employee relo'nons in nearly all private mdusi‘ry. HoweverJ this federol law specnfucolly

excludes polmcol subdlwsnons frorh its coveroge. The resUlf is 'rho'f s‘mkes by pubhc

~o b . .

employees- are still judged gnder the law of 'fhe state in which the s'ml{e occurs, unless, of

course, federal emplpyees are tﬁVoIvedr ‘,U‘n,der 'fhese laws, strikes are still illegal except

in a very few s'rofes‘wﬁich have enoc'red Jaws, permi'f'n'ng limited public employee s'frikes.

] <

Leovmg publlc employee strikes in the sto'res‘ honds _has @onhnued ond even
exponded the gteot dlverslfy‘f’ormerly f0und in 'fhe law opplying 'fo oll s'mkes. While such

s'frlkes are sfill lllegol in most stbles, both Iow and pubhc opmlon dlf—fer markedly from

e o

state to state. Some states s'nll Judge publlc employee strlkes m much the hleercol

mnnneT. they are all lllegol and a wide variety of legal remedies agaijnst 'rhem are eosnly
y

obtained. Other states pay lip Service to the |lregal|'fy of §tr|kes, but as q pragtical
matter remedles are scarce, S'nll other states hove enoc'red leglslohbn, wl'hch perml'rs

Cee @kes by certain categories of workers under cer'fqm cnrcumstonces, as prevmusly noted.
3
Some states regulate public employee bargaining through state boards, while o'fhers do not

permit bargaining at all.’ Thus d| rsi'ry leads to a maxim 'fho'f 'connot be over-emphasized:

. 0 Y G
know the law of the le"lSdlchO mvolved Each governmen'f administrator should l)e

familiar with the law and the predilections of the courts in his jurlsdlct)on.

9w 0
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" CHAPTER VIli , RV

e
- REMEDIES FOR AN ILLEGAL STRIKE.,
' )

-

14
In most jurlsdlchons there are a number of possible actions a public employer can

take to céunter illegal action by employees The most common of 'fhese are discussed fn
the succeeding paragraphs. One &f the most important things a government administrator
and povemment attorney can do in developing a strike plon.is' to evaluate each possible
governmen'f action in light of 'fhe prevolllng law and prevonllng conditions. For those

whlqh are chosen for posslble lmplemen'fo'non in the event of employee militant oc'non,

de'rolled s'fep—by-s'rep plon for each will help immeasurably in achieving success.

1
L4
N '

. ) .
\ N
.

I lo _l I Cfl " l‘ ) , e

. The 'rr’odl‘rronol remedy &)r prevenhng or s'fopplng a sﬂ'lke by public empioyees is an

in)unc'fion. An |n1unc1|on is a cour'f order directing cer'foln specufled persons or
organizations to do, or cegse from doing, certain .oc'flohs. An lnjunc'non is backed by the

power -of a court 'fo fine or, lmprlson those who d1sobey |'rs order

N 3

\An lnjunc'non is usuolly obtained in a 'rhree-s'foge process. First, oppllcohon is made
!
to the coutt for whi'f is usuolly colled a “temporory restraining order. " This '3‘%" order

gpbtained without a heorlng, and somehmes withou'f no'nce to the other side, and usually

requires an affidavit and supporhng foc'fs to show 'rhof irreparable lnjury wnll be suffered

\ ' -~
* by the public employer if 'rhe court does not, |mmed|o'rely issue an order to preserve the
. . [P

sfatus quo and prevent or stop a strike untll a hearing can be held

Where no emergency exis'fs, some'fmjbs the proceedlngs will begin at the second
|

step, which is the ob'folnlng of o temporory mjunc'non. A 'remporory injunction is an order

\

~ issued after a hearing. Wb,lCh may. be mmll’ﬂdl' or leng’fhy dependnng upon the jurlsdrchon ‘

¢

o

s
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' by

and the circumstances., The purpose of a temporary injunction is to preserve the status
* quo and pre:.vent further action pending a full trial on the quéstion at hand.

‘g:/ The-final stage is a trial and the issuance of a permanent injunction ‘prol';ibiting a
: . .

future strike. The temporary restro}ning order, temporary injunction, and permanent

injunction go by different names in some jurisdictiops, but in most places, the basic
5 - [ .

v

procedure remains the same.
1

An injunction is a drastic remedy.| The court is in effect saying to those affected by

it that they may be summarily jailed, [fined, or both if they disobey the ‘?ggurt's order.

14

Because it is drastic, the issuance of altemporary resfraining order, temporary injunction,

or permanent injunction is a discretiopary actjon which the court will take only if firmly

L

convinced that there is no other way to prevent irrepairable injury. Thus, the court must

Pr—

be convinced at each stage that the employee action which the government wishes to have

#

enjoined is (a) illegal, (b) immediately imminent, if not olreody'in progress, and (c) likely

"o result in irreparable injury if not stopped by court order.

. : ®
A threat of “irreparable injury" may generally be shown through potential damage to

-

or in;erferencc;-r with the government's operations. Courts will generally deem a

. government agency's continued normal functioning to be essential to the public, and thus

-

ony“substontiol interference will constitute irreparable injury. The threof of interference
mué't be a real threat, however: a court will not enjoin employees from striking based upon
vdgue or isolated thr'eots of a strike.L'Likewise, there ‘'must be some threat of future
damogé. If the employees have struck, then gone back to work prior to the court hearing,

: ﬁt{\e court will not issu;:-, an injunction unless it is necessary to pre‘vent a recurrence of the
: . . ,

strike.

>

In some jurisdictions consideration must be given to anti-injunction statutes,

. sometimes called "Little Norris-L.aGuardia Acts" due to their resemblance. to_the federal .

: "ﬂorris-Lq Guardia Act. Such statutes prevent courts from enjoining private disputes and
! g , .o v

.- ’ . n“
. o
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privates strikes "involving, or growing out of, a dispute concerning the terms and

conditions of employment.” The statutes almost oll‘con%in wé:ding which excepts public
' I > . v
employee strikes, leaving the court the power to enjoin such strikes, but the wording of

-

some statutes is such that there are some restrict\iot\ on the full exercise of the court's

injunctive powers. ' e T

-

An injunction is the most powerful weapon a public emplayer has, so a strikeplan is
not complete without detailed plans for obtaining an injunction in the event of a strike.

Further discussion of gathering evidence and preséﬁﬁng it in court to obtain an injunction

© e ' y )
will'be found elsewhere in this book. " .

An injunction may be the public employer's primary weapon, but there dre times

when even it must be used with care. Sometimes it can backfire, as. some municipalities
» N m .

have learned to their sorrow. Typically, these 'unfortunate cases have proce;eded as
o - - pa
follows: : , .y )
a. Public employees go out on strike. \ . . ¢ '

b. The gublic erﬁployer gains an injunction.

¢. The employees ignore the.injunction.

.

.
d. The public employer petitions the court to enforce the injunction.

e. The court jails the [eoderS of the strike and imposes fines for violation of the

]

court order.

f. The jailings and fines obtain wide press coverage and the jailedleaders become

. L

martyrs to their cause. - - }

\

g. Public opinion begins to swing to the side of the martyred leaders and the public

« employees they represent.

b. Public employees refuse to bargain or return to work until the §trike leaders are
=, ~ » ) t A
-+ freed, and-total impasse results. cT * V- -

4
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i. Public pressure to resolve the Matter builds and builds until the public employer

. ) ) -
is forced to make sufficient concessions to persuade employees to return to

‘ ]
.

work.

! \
.

j. Sometimes a public employer is forced into the anomalous position of
petitioning the court fo"relecﬁe"stgike leadets so that some resolm;ion can be

reached. ‘ .
This unfortunate sequence of events has been played out in a number of cities and
counties across the country, and invari’ably leaves a legacy of bitterness and strained

14
relations which can take years to heal. In the interim, employees may have gathered

. —— .
sufficient public backing to win the very concessions 'fha'r they sought by calling a strike

in the first place, so that the employer may win the battle but lose the war by obtaining ‘

the lhjunchon it seeks. The public employer must carefully assess the polmcal climate

within its jurisdiction to determine whether the obtaining of an injunction will help it
/

achieve its gbals.

2. Declaratory judgnents .

A ~declaratory judgment is a determlnatlon made by a court where the parties are

<

asserting conflicting rights, but neither has taken any irrevocable action. There must be a
so-called "issue in controversy," os‘ the courts will not render advisory opinions, but the
dispute need not have reached the point where‘%githen ‘,ﬂde has suffered irrepcrdble‘
damage. In the past, declaratory judgments have seldom been sought in public employ’eé
disputes. However, it dppears that they can be a useful tool to 'fhe' bublic employer to nip
in the bud a propo;sed militant action by public employees. To illustrate, a school dis'rvriclz'r

may learn that its teachers' association is advocating that the teachers "work to the rule"

_in an attempt_to secure higher pay. _The tegchers' 'union may be advVising the teachers that

such action is not illegal and will not constitute a strike. (As discussed elsewhere in this




v

&

-

book, "work to the rule" is an action in wlhlich employees do only those things which are

.specificolly required .ip their job .description, and refuse to undertake additional or

.

supplementory ossngnments which have in the posl been routinely done by the employees,

i
on‘d Wthh have been in a sense an unwrmen part of ¢he|r jOb )

A l
Rother"thon wait for the eve of, the employees tokmg such an action and then

~

seekmg an m;unchon, the school district mlght msfeod decide to seek an immediate
declorotory judgment from the court tho’t such a "work to the rule" action would in faot
be illeool as it constitutes a concerted w'ithholding of normal employee services for the
purpose of coercu*lg the employer and hence is n fact a strike.
The odvontoge of declorotory judgment is that it ob;oms a quick decision without
subjectlr;g employee ossoCIntlon leaders to the threat of lmprlsonment and fines. The

J dlsodvontoge, of course, is t‘blxt the school dlstrlct takes the risk that anyone does that

goes to court: the court's decision may not be as it wishes., "~ . .

. An -

3. Dismissal and other Elisciplinory actions

~

liiscipl_inory action against striking employees is a matter. which must be given most
coreful ottenfion. Dismissol or the threat of dismissal Will provoke an even greater

response by employees thon { injunction, and the employer who tries but fails to dismiss

I
.

a group of strlkmg employees will be leff with a legocy of bmerness for mony years.

-

*

The first question is whether local law requires or mrmitsjsmissol of striking

. - L . .
employees. . l‘uf).some states, dismissal is required, typically by a stafitory provision that
I3 . o \
striking public employees automatically fopfeit their positions. Such a provision can
et i,

o creole a real dilemma for the public employer who wishes to end a strike peacefully and

L
h

yet obey the law. In mqny states strikes are illegal, but the‘specific remedy of dismissal

+ is not mentioned; in most of these', dismissal is permitted but not required.

¥

_3 .
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The second .qu_esﬁon is what procedure must be ‘followed to dismiss striking
erdployees'? May the employer simply declore vacant the positions of all apparently
striking employees',v or must individual due process hearings be given to each employee
who is to be dismissed? This can often be a crucial question, for the complex hearing .
’procedure,found in many dtes is ill-suited to handling a mass of cases. The government
.—odministrotof can be sure that all employees will request hearings, and may well go to
'c'our'r if hearings are denied. If a large number of employees are fired without hearings,

subs'n'ru'res are hired, and the fired employees later establish a right either to have

expensnve heormgs or to hove their jobs back due to failure to provnde mdwnduol hearings,

-

o
~then the government will be foced with a very difficult and -expensive problem.
i Accordingly, careful re;eorch into the law and careful planning for dealing with dismissals
are essen'fidl. .
Successful disciplinary action of all kinds is especially dependent upon accurate
¢ record keepmg. It is often easy to establish that a strike is in progress, but difficult to
o prove that one por'r:culor absent employee is on s'mk'e. When foced with dismissal, all
manner of excuses can be expected. Somne employees will clcnm that they were sick and
tried unsuccessfully to,call in; others may claim that they tried to come to work but were
prevented, {rom ‘doing so. by striking employees. Sometimes these excuses will be true,
some'ri;nee not. In this area ds in others, one of the most important ingredients of a strike
plan is the development of an accurate system for distinguishing which employees are on

strike.

- 4, ' Withholding pay - _ ) )

An obvjous employer remedy for an illegal strike is to cease paying those employees

. 47 .
who are on strike. This remedy requires planning to implement, as well, for in "rgne

confusiondof a strike the payroll department may hove‘-li&le idea of who is on strike and

. .

11y -' ‘
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whaq is not unless plans are made for the early verification of the employees on strike. An
automated payroll system may not lend itself to screening each employee's paycheck ‘

before it is issued. Additionally, by deciding which employees to bay and which employees

©

not to pay, the governmenta‘l agency is in effect making its own extrajudicial decision us

'rol)ho is on strike and who is not, so it should be-careful that its decision is correct. .

A}

Rather than revamp their whole payroll system during a strike, some governmen'fal
agencies may decide to issue all paychecks but req.uire the employees pick them up from
their, supervisors, effectively denying pay to those who are not at work to pick up their
checks. If this approach is qdop'red, the agency needs to be careful that its various

withholding accounts are not hopelessly confused by the issuance of checks which may

ne’ver be delivered.
L J
5.  Withholding benefits :

Government employees typically have a wide variety of benefits. Those provided
directly by the employer can include paid annual leave, sick leave, personal leave, health
insurance, life insurance, accldent insurance, tort insurance, retirement contribytions, use

of government vehicles, poi’king places, and many others. These benefits are established

in happier ﬁme§, when the governrﬁ\ent agency is trying to hire and retain good employees

ond the possmllny of a strike is in no one's.mind. As a result, there is seldom a built in

eosy way to cut off these benefsts when employees go on strike. Part of a s'mke plan
should include a review of all benefits to determine which the agency should ond can

terminate in the event of a strike. ' &

d. Insurance. Insurance benefits come in a wide variefy, both in terms of type of

* o

.

insurance (health, dental, tort, etc.) dnd in terms of employer participation. In

-

jome cases the government agency,pays for an entire policy covering all
g ! g Y[P 4 P 9

employees, while in other cases the agency simply agrees to deduct and forward

A}

11
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insurance premiums fo an employee's insurance company. Where the govern-,

4

* ment agency is actively involved in obtaining the insurance coverage, there will
- - P - ~
usually be an agreement with the insurance company which must be considered.
, , X

The pet result is that there is no one ‘answer to 'fhe question of whether
insurance benefits can be suspended or terminated for striking employees. Here

are some factors to be considered in attempfing to answer the question in
: ' 3

+
-

&
4 s
*  Look at each type of insurance separately.

individual cases:

* Is the agency or the individual ultimately responslble for pdying
premiums;? . : ‘ -

* ls the agency or the employee the primary insured? .

* Is 'fhere an agency regulahon, or, agreement whereby the agency has

agreed to provide the coverage? Does it have a strike excep'non'?
* Is there an established procedure within the agency for suspending or

terminating coverage or benefits? o

*  What does the insurance policy say concerning suspending or 'ferminaling

. .
’ v . -

coverage?. . C
* " If "employees" are covered, does a striking employee conlinue to pe
covered until dismissed? - ' R |
* Does coverage depend upon earning_sufflcien'r salary to pay the prerr'\iam?
* Do any locul or state laws or regu'la'rions deal with the question of
suspending or terminating strikers' insurance benefns’?
X If the agency were to suspend or 'fermlna'fe coverage and la'rer be deemed
. wrong in doing so, how expenslve might the error be? For example, a

school dlSl’l"Icl’ which cancelled all tort insurance for striking teachers is

not llkely to incur large damages if wrond, as most policies cover teachers
* . 3 ) ' ‘ \ '
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only while they are on the job, which 'r'he'y’obviously af‘é not while on

strike. On the other hand, co< celling health insurance wrongfully cbuld

l,ead to lgrge damages if a g?on-cover'ed employee became il and had large

S

medical expenses whncly@ould have® been covered by insurance which the’

agency wrongfullx cdncelled

-

’1 ~ »

* Are employee_s éntitled to any sort of notice prior to cangellation, either

o8 » .
under the “law of the jurisdiction involved, the insurance policy, an

.
-, o
Fed

emp,lp'ymen'f agreement, or the agency's own rul_és? ¥

* - [f there is a collective bargaining agreement in effect, what 'dges ljt say

-

. concerning termination of benefits? .

Leave. A strike is a form of warfare ih'which the usual ideas of what is "fair"

0
. .

goes out the window. The public employer can,ther,efore expect striking

employees who formerly were scrupwlous in lhelr use of leave to claim that

\ .
they were using annual leave, emergency ledve, personal {eave, or sick leave

while they were infact on strike, lf what the employees de is really a strike,

" numerous cases have held that the subterfuge of claiming to be on leave will

1.)"

not work However, the governmental admlnls,'fro'for can make h|s job easier by

revnewnng leave polncnes to make spre that there are no loopholes which invite

such claims. ‘ '

Retirement. Retirement benefits are strictly governed in most jurisdioﬁ_ons by

a combination of federal and state laws, rules, and regulations. Typlcolly such

benefits accrue at a specified rate, 'vest" at some point after which they moy
~ :

not be taken OWOY,: and may.be drawn upon only at a certain age. ‘Thé

government agency, should determine whether under applicable law retirement

,benefits may be docked when pay is docked for absent striking employees, ond

also whether striking employees may forfeit accrued retirement benefits,
. .-
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d. Welfare, uneinployment compensation. ‘ln addition to benefits provide‘d by the
employer, government .employees may try to apply for the same types of
benefits available to all workers. Nothing so infutiates employers in general,
and public employers in. particular, as the thought that their striking emp/loyees

+ might be able to obtain unemployment compensation, welfare, and other similar
assistance, and thus proiong a strike at the employer's and the public's expense.-
Striking employees have applied for such assnstance, and, in private’ employee

. cases in some states, they. have obtained welfare assnstancq, though seldom if*
ever have they obtained unemployment compensation., )

Unemployment compensation is governed-by the statutes of the various jurisdictions,

all_of which contam provusnons disqualifying persans who are unemployed due to a labor

dispute. These statutory ptovnsrons have generated a large number of cases, 1n which

courts have struggled to apply this exception ina variety of factual settings. Despite the

-~

apparent clarity of the rule, |t is not always easy to determine whether_a given persons

unemployment lS "dye to"‘a "labor .dispute.” Governmental administrators should have

,their attorneys consult the statutes in force in their jurisdiction to determine the rules

- v

and procedures to follow in order to deny unemployment compensation to strikers.
‘o
\l‘Telfare assrstance comes in a variety of form5° Aid to Families with Dependent‘
Children (AFDC), Old Age Assnstance, Aid to the Blind Medlcare, etc. The first of these,

AFDC has been the aid primarily sought by striking employees. This aid is 90verned by'

both state and federal rules.. The federal agency responsrble for admlnistering the ‘

program, the. Department of Heal th Education and Welfare (HEW), has adopted a
regulatlon which permits the states to determine whether employees on strike may obtain

AFDC benefits.| This regulation has been ypheld by the United States Supreme Court.2
w ‘ ' N

v .
=

A ]

lsubsection 5 CFR subsection 233, | D'ot@a X1976).
28atterton v. Francis, 432 US. 416, 97 S. Ct. 2399, 53L, Ed. 2d 488.
, . [ 4
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Some stotes have passed laws denying benefits ‘to striking employees, while others have

-

not. Where stote stotutes have bien silent on the subject, some state courts have held

strlkrng opplrconts elrglble, on the theory that welfare benefits are desrgned to aid lhe

needy, without \regord to the or|g|n of the need unless there are specnflc stotutory

I3

disqualifications. The governmentol odmlnlstrotor will hove to determine from the low of

+ ¢ o \. ,
his own jurisdiction whether strlkmg employees wnll'be e‘llglble for welfore benefits,

-

. The governmental odmlnlstrotor should not stop w:th a determlnotion of the local

rules concernmg ellglblllty for unempl0yment and, welfare assistance. He sh0uld also give

some th0ught to how, in proctzce, he an prevent striking employees from obtaining any

8l

more assistance than that to 'wl'nch they are legolly entltled. He may wish to consider

the pertinent eligibility laws, Caution and judgment‘

giving a list of striking emplgyegs to the local welfare and unemployment compensation
offlces, together with citations t

l
are requrreﬂ in making these decnsnons, as there might be reperCUsslons under the law of

this jursidiction, especmlly if the government could not prove that all of the employees on

S

the list were in fact on strlke.

‘ :
6. Damage suits | . S, L

A . .
One of the reasons that -publlc employee& orqnot perrrutted to strike is that it is not

-

. the emplo\lyer who suffers the most domoge but. rather the innocent public whlch both )
N

employer and employee are supposed to serve. When police strlke, crime goes unchecked,‘
when firemen strrke, houses burn down, when teachers strike, chlldren are not educoted

. Members of the nhnocent pUbllC have begun to*retalmte by filing smts agalnst the strrklng‘

unions and employees to recover damages for their losses. Domoge surfs dlffer from suits

for lngunctrons in that they segk monetary compensation for actual domoges, rather than a

court order enjoining a strike apd possible fines for disobedience of the court order. Such

* +* . . ooy .
. o~
\ -,“ N
' s -
.
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suits mustssurmount several obstacles, as noted below, but the damages involved can be
very large,.and the possibility of damages can be a real deterrent to a union considering a
. = ) (]

Y 3 "

¢ -

s'rrlke.

In a case involving a policé or firefighter's s'fr'fke, typically a citizen’ wrll suffer

damage which he ot she claims cou!d have been prevented if there had been no strike.

.

With.a police strike, this can he hard to prove, as crime occurs whethér police are on

» « Il < 1}
strike or not. Proving that the strike caused the damage is thus one big hurdle in citizens'
cases. T e'family of a bus driver killed in a rabbery on his bus during a police and

municipal strike lost their case on just this point in Maidlow v. City of Toledo (Public

Employee Bargaining Parag.raph 373721), “The Ceurt he1d that the damage was too
"remote," and the cause no'r sufficiently proven, to hold 'rhe union liable. The family had
also sued the city; the court held the city to be |mmune from suit.

A second big hurdle is choosing a proper. legal ground for lmposmg liability. When a

firefigh'fers' union calls a strike and a house burns, is the union liable because of one o
. 3 - . N A

‘ .,
7 more of 'rhe followmg. . C

© i <

a. strikes are lHegal and the umOn is responsrble for dqmage caused by illegal

SN .

dchon° . < pa ‘.

\

b. strnkes are prohibited in the union's con'rract and the citizens are 'rhnrd party

.~ -

o benefgcuarles to the contract; : v s

. c. theunionis negligent in calling the strike, causing damage; or

v, R ~ - (B -

d. the union created a common law nuisance by calling an ill/c\egal strike?

« In Fulenwilder v. Firefighters (IAFF Local 41784), Public Employee Bargdining Paragraph"

36956, a Tennessee cuse, the cour'r considered alternatives b., c., and d. in a svit ,by a

]

homeowner whose house had in fact burned t fhe ground durmg a firefighters strike, The“
court ruled that b. and c. did not apply, as the agreemen'r was not relevant or enforceable,

and the union owed no duty to an individual homeowner, and’so could not be négllgen_'f.

. s - - -
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The court ruled that the union could create a nuisance by endangering the public by an

. \
illegal act, and so may be liable for the consequences to individuals who suffer unusual

' L:} B
damages. The rules and required proof in nuisance cases differ substantially from those in
N -

~

‘negligence cases, so the legal theory upon which-the court permi'rs a citizen to proceed
' \

..»can make a big difference.. - . . |

%

k-

A third hurdle can be presented by 'rhe queshon of "standing" and the related
queshon of- exclusive le‘lSdlelOﬂ These ques'nons arise principally in states which have
compreHensive public employee borgdining laws which provide for enforcement action by
a porf'fculor officer and for a porﬁcua\punishment for stgikes. When someone besides .
.the designated offlcer, e.d., a private cmzen, sues in cé&r\bfor 'rhe additional pumshment

of damages, a question inevitably ornses whether the bargaining law was m'rended to

» . N

provide an excluslve remedy, precluding other court actions seeking other remedies. In

l
Caso v. State, Coun'ry ond Mun|c1pol Employees, District Council 37, Public Employee

Borgommg, Paragraph I0367 a wnion struck a municipal sewer plant, which as a resul'r

ceased 'fo function and dumped raw sewage which fouled the beaches of an adjoining

-~ LI

jurnsdlchon. The adjoining. jurisdiction brought suit for the costs of cleaning wup. its

' beaches, and the ourt was required to decide whether New York's Taylor Law provided an

.

]
exclusive remedy. The court ruled that it did not, where there were allegations that the

injury complained of was alleged to be "direct," that is, an inevitable result of the strike,

.

and also was alleged:to be willfully and maliciously caused, .

¢

A con'frory result was reoched in Burke & Thomas, Inc. et al. v, International

Orgomzaf“ on of Mas'rers Mates & Pilots, PERR 84 5.83 12-31-79, a class action suit

_ brought by merchants who lost busmessn as a result of a mumcnpol ferry operator's strike.
In_that case, the Supreme Court of the State of Washington considered three ques

whether the merchants were third-party beneficiaries to the no-strike clause in the union

contract, whether the merchants could sue for "tortious interference with business.-




~
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rela'nonshlps," and "whether courts should fashion a new remedy which would allow

private parhes mcnden'fally injured by sfrlkes of puhlic employees, prohibited by con'frqct

—

!
or laws, 'fo recover d@s\ages for their injuries, and thus ehter the'arena of public employee

B

labor rejations?" The court answered "ne" to each question. Similarly, in Lamphere

»

Schools v. Lamphere Federation of Teachers, 400 Mich. 104, 252 NW 2d 818, the Mlchrgon ‘

Supreme Court refused to let the school district itself sue the teacher's ‘union for

damages. Thé decisions of the courts in each state will govern whether a suit for darfiages
against a union s likely to be successful. =~ tooie .

¢ N ' B ; ‘ ?
7. . Union decertification; loss of dues checkoff -

»

The usual remedies xagainst a union which sponsors or sanc'fio'ns an illegal strike are

: N 2 v

v

injunctions and fines. In certain states, un,ionsn'are certified under the state's bargaining

L SRy : ¢ .
laws and also may havk a dues checkoff pri\“/ilege uﬁl‘lé”r, which dues are automatically

deducted from employees' paychecks. In 'fhése states, losstof certified status, loss of dues

*

-~

checkoff or bo'fh can be a potent additional remedy. o : r'
P

»

Decer'nflca'non will be governed by the law Hndér which cer'nflco'non 4s made.__

~

Generally, a pe'n'non to the employment relations bourd ’isﬂ;equured with subsequent.

heonngs to determine whethet decer'nflcohon is oppr‘oprlate. . RS

Dues checkoff is sometimes governed by statute os well but somehmes exists only
as a result of a nego'na'red union contract. Né:w York's Taylor Law |s an example of a
state law perrhitting the New YoRk PUbllC Employment Relations Board to suspend the

employee union's right to have dues deduc'fed.x, The l"lgh‘l’ to, lmpose this sanction was
5 P

upheld in two relo'red federal cases, arnsnng out of s'frlkes by New York City and Buffalo

'reochers. The New York Cl'fy strike had beer{ a nine-day ‘s'rrlke in Sep'fmeber 1975,

lnvolv1ng 'fhe United Federation of Teachers, while the Buffdlo s'mke had'been a 14 day

4

strike in September 1976. Albert Shanker et al ' v. Robert Q Helsby, et al., No. 592,

~ [




Docke'r No. 81-7402; Buffalo Teachers Federation, Inc. v. Robert D. Helsby et al., No.

765,. Docket No. 81-7405, both decided April [, 1982 by the United States Coul"f of

Appeals for the Second Circuit.

8. Special legal problems

The legal considerations pteviously discussed will be present in almost all juris-

dictions. Other considergtions are found in some but not all jurisdictions; some of these
i )
-« are discussed below. SN

. R S L. '
a. Effect of public bargaining laws. [n those jurisdictions with public employee

. o ,
bargaining lgws'.t'qnd particularly those with comprehensive laws which create

. locdl or state boards which oversee government employee relations, the

government administrator will need a good working knowledge of the applicable

7 - s

“law. These laws may change or limit some of the options available to combat

[

. employee militancy. For instance, under such laws sending o letter to all

' employees outlining 'rhe employer's posmon on pay raises and threatening to

A

fire any employee who strikes over pay raises might be an unfair labor prattice
through nego’rioﬁng directly with employees. Similarly, an ‘employer who
unilgterally changes leave polncnes 0u'r of concern that employees might abuse
leove policies durmg a strike moy be guilty of refusmg to borgom in good. fol'fh
An employee union will be quick to spo'f and take advantage of any employer

mlss'rep, so careful review of the s'mke plan in light of any applicable

\ [y
bargaining law is essential. Rules ond procedures for employee dismi$sal and
discipline may also be governed by 'fhé'li'ol;goining law.,

b Effect of collective bargaining agreement. Collective bargaining agreements
will usually have a "no-strike" clouse‘ which may .justify the government
. .

employer in treating the agreement as breached and of no effect if employees

A
o
K]

L Lo
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do go on strike. However, an employer must undertake a careful re?/iew of the

" agreement and the background law in its jurisdiction before coming to this

conclusion. |t may be that some parts of the agreement will remain in force,
notwithstanding the strike. |

T{\e employer needs also to consilder 'rh'e effect of allowing s'rfilii’r‘i’gi
employees to return to work without a new agreement. Will the enmployees
remain subject to the old contract, or will they have nc;k E&?\’troc,t?' Th'is will*”

depend in part upon the law of the jurisdiction and in part upon the employer's

WL

v o-

actions.

- .

Freedom of information. The government administrator may naturally wish to

. -

keep at least part of his strike plan ; secret. Once the union learns of its
existence, the, union may seek a copy under an abplicable Freedom of ‘
Information Act. Part of ‘a strike plan should, therefore, include research into
whether and how the plan may be kept confidential. If confidentiality is
unéer'foin and early publica'ribns of the plén might prove damaging or embar-
rassing, it may be Bes'r to omepd the plan, if ppssible; to eliminate the damaging
f‘eo'rures. |

Role 'of the governing body. The governing body of a jurisdiction which is
develdping a strike plan or ac'fuc;lly dealing with a strike has a difficult role to
play. On the one hand, as a final ciecision maker this body must make the policy
decisions in how to deal with employee mliliténcy and so must involve itself to a
certain extent in planning and 'fak,i.r‘\g action against militancy. On the o'ft;gr
hand, too much personal involvénent by individual members or the b,oci;', as a
whole can precipi'ro'ré the very militancy which a strike plan seeks to avoid.

N . i ' .
This is so because too much persogal involvement breeds too much personal-

feeling between members of the governing body and the employees who feel

e )
%
\

*
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he I

they have grie;/c—lr'\ces, and, whether the feelings are ones of sympathy or
hositilty, the result can be the same. |f the governing body is perceived as
personally hostile to employee grievances, then a strike may result from the
resulting emplloyee hostility. |f the governing body is perceived as personally
sympathetic, on the other hand, the employees may call a strike to by—pdss the
administration, hoping that the overning body's sympathy will cause it to give
in and qron'f the benefits the eﬁployees want. The PATCO airline controllers'
strike h;:s been attributed in part to a mistaken belief on the part of union
leaders that 'rh;e President would be sympb'fheﬁc to the strike. This belief was
apparently eng;endered by an off-hand remark during a campaign meeting with a
union leader. The moral for governing bodies: b'e careful what you say,
especially in privcﬁe meetings, for it is hard to win and easy to say things which
will ultimately domage the gov;rnment's position.

What the governing'bod)’( onc] the government administrator should do is to,
make policy decisions, then oppojnt a single spokesman to do all negotiating and
make all statements, as de.f‘dilid elsewhere in this book. Freedom of infor-
mation laws must be scrutinized before meetings dr: held to make these
decisions. |

The government administrator should also bring to the governing body

those rules, regulations, ordinances, policies, etc. which need to be changed in

order to deal effectively with a strike or other militant-dction.



CHAPTER IX

[3)

ul PICKETING

Picketing is one of the few mlll'ron'r ochons which publlc employees may legally
undertake, so it is natourally a favorite toc'nc. Becquse of its populonty ond becalse of
the separate rules which govern whether it is legal or illegal, picketing merits special

attention.

¢
I. Whatis picketiﬁ’g?‘)

Picketing is commonly though'; to be patrolling or parading with signs by employees
or others in support of employee objectives. Picketing is not always so narrowly defined,
however, and interpretations of the word as it appears in the National Lo‘bor Relations
Act have included distributing handbills, placing out signs, -placing groups of dissident
employees. displaying the union sign near the employer's entrance, and placing a menacing

group of men in a manner to in'rimido're employees. These may not olwoys be deemed

"picketing" when done by publ:c employees, but any time groups of employees go'rher'

”

Al

publicly to air their grievances, thought should be given to whether their conduc'r umounts

to picke'fing.l If so, the rules applicable to picke'ring will apply.

2.  Rules applicable to picketing

Public employees are citizens, and as such have certain constitutional ri.gh'rs, omoné. '
them freedom of speech, freedom of asdciation, and freedom to petition their

government for redress of grievances. The inte

Ay} 4

y between these rights and the rights

r

1

| 29 UsCS subsection 158 (BXT), 218 Am Jur 2, Lobor and Labor Relations,
~ subsection 1287, citing NLRB cases. '

-/

’
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a.

_of the government to maintain order and continue functioning have created a complex set

+ ,,of rules applicable to p‘ickretinglL

‘Picketing must be peaceful. Numerous court decisions have held that picketing

" . - ( ~ :
must be carried on in g peaceful, law obiding manner. The law does not

\

-tolerote the use of force by plcketers to keep employees from crossing plcket

llnes, for example, ,nor are threats or intimidation m words or behovror

‘permltted The reason thot such conduct may be enjoined pr made the,reason

tor police orrest~ is that it goes beyond "free speech" by the plcketer and

lmplnges on the rrghts of others. . The dlstmctlon between peoceful ond non-

peaceful plck'eting‘ is not always tlear; violence provoked by picketing does not
necessarily make the.\picketin‘g itlegal, and occasional confrontations between

picketers and-non-picketers will not necessarily cause a court to enjoin the

plcketmg. I L B

PR . .,

Picketing must not unduly mterfere wrth the operation of  governmental

" functions. Plcketers moy not set themselves up in front of city holl school

“board offices, etc. and obstruct the path of citizens and employees going in and

out. They are also prohlblted from unduly blocking publlc streets, srdewolks,

and the like. However, the government generally may not issue an absolute ban

upon picketing upon public or governmental property. ,

: Pigke’ting moy not be mdertok'ea in pursoit of an unlawful objective. Strikes by

- public employees ore generolly vnlawful and picketing which advocates or

[

jsupports an ;llegol strlke is ltself |llegol If the umon is attempting by picketing

a

to c6erce the publlc employer to enter mto a collectlve bargaining agreement
,“'m a Jutlsdrctlon wherd\ such qgreements.,ore not permltted, thls also may be

. ertjoined. ,
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d.

e.
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Plcketmg must generally be confined to the general area of "the employer's
premlsu. This is a very Ioose rule, designed to keep labor disputes from spjllmg
over and injuring innocent parties. One manifestation of the rule is found in 'rhe

v

private labor law prohibition on so-called "secondary boycotts," in which a labor

- union will picket, boycott, or otherwise harass a separate business to keep-it

from doing business with an employer. This prohibition can p.ro'rec'f public
employers as well as private businesses; for example, a union of car mechanics
which is at odds with the car dealer that employs them cannot picket the local

school board offices in an attempt to keep the school board from buying

‘vehicles from the dedler. This is one instance in which the NLRB could

exercise jurisdiction and take action against the union if called upon by a public

employer. .
Another manifestation of this rule is; that picketing of the private homes
and p;riva'fe businesses of government authorities is generally not permitted.
Picketing must be truthful Courts have held that untrufhful picketing is
unlawful there being no freedom of speech to tell a lie. Thus, banners bearing

false statements may be enjoined, though a few false statements may not be

enough to get all picketing stopped. In considering whether to proceed to court

!

‘to protest picke}i,ng on this ground, the governmeh'r administrator should bear in

mind that "truthful picketing" may be in .the eye of the béholder. Such

expressions of opinion as "City Hall Unfair to Local I03" or "Teachers Aren't

Even Paid Peanuts" are not likely to be enjoined, even if the government

considers them te be outrageous liess -
"

-

The type of picketing which is generally deemed permissible i§ so-called "infor-
‘5 »

madtional picketing." Mea group of employees makes known their grievances by’ picketing

ond does so in’a peaceful manner, wi'fho’uff,unduly obstructing public traffic, or interfering
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. the'governmental authority itself. ‘

illegal objectives, while, on t

~of support for an illegal strike.

.

with governmental activity, and without attempting to picket th_e private homes or
bus}nesses of governmental leaders, their action is generally considered to be constitu-
tionally protected and may not be énjoiﬁéd by a court or made the subject of’reprisal by
The general rules applicable to picketing can be'very difficult to apply in particular
situations. .Emplloyee actions seldom fit one pigeon'hole neaﬂy_. Imagine, for example, a ..
more or less typical situation: a group of municipal sanitation workers are parading in
front of city hall carrying placards bearing the slogan, "We support local 100.': ~Locdl 100
is. t?we local bargaining representative and has préviously announced an intention to go on
strike. The picketers are creating some disruption in the flow of pedestrian traffic along
the sidewalk itself, but this is more the result of the attention that they are getting than
it is of any action they themselves are tal;ing. They are not blocking the actual fzntrance
to city hall itself. Under the circumstoncc;-:s, is the picketing unlawful? It is hard to tell,

for the court could characterize the picketing as non—dfsruptive and not in support of any

other hand, there is some disruption and some indication

s a result, the public employer should be cautious ip ?ts
dealing with the picketing. If what the emplpyec;,s were doing was clearly violative pf the
les, then the employer would be safe in takir.\g immediate action to prohibit picketing,
as‘ by calling the police to make picketers disperse. Where there is any doubt, the
governmental qu.thority should consult its counsel before taking direct actio;\v against the'

~ ’

picketers. ¢

3. Othe|: observations ‘ . ' .

¥

A governmental authority should always bear in mind that the ultimate purpose of
picketing is to secure attention. It should weigh this in detemining whether to take direct

uction to have the picketing halted, whether this action be; by the authorities or by the

€

<



obtaining of an injunction.” Under m.any circumstances, the best tactic in dedling with

picketers is to ignore them. Without attention, they may quickly grow tired, while actien

against them may glorlfy their grlevances. \

a. Dealmg wnfh plckeflng in the strlke plon. Because picketing is a favorite
activity, |'r must be expected and planned for by the governmen'rol admnn—
istrator. The following are some of the items whlth‘ohould be considered:

* Determine in odv‘cn'ce_the specific areas in which picke'ring will and will
not be tolerated For' 'fhose where picketing will not be ?oleroted,
formulate and documen'r 'rhe reasons why picketing®should not be

permitted, e.g., disrup‘ﬁon ‘of 'pt)blic' bysiness, impeding pedestrian or °

¥

.
.

vehicular trdffic. L

\

*  When reviewing policizies, rules; and regulations keep in mind the pos-
- sibility of picketing.” For example, does the sick Ie}afve policy permit the

~ government to_ require a doctor's certificate to justify 'f\he, granting of
leave in doubtful cases? If not, what action can’ be taken against the
employee who calls in sick, then appears on the picket line? Perhaps

none, especially if 'fhere‘hos never before been any ‘careful policing of the

A

taking of snck leave for personal reasons other than sickness.
* Plan to 'ne picketing into sfrlke 'fhrea'fs. Strikes are frequently preceded

.~ by picketing. Since <picketing in support of a strike is illegal, the
| .

picketers' placards seldom threaten or advocate a strike in so many words,

, © but sometlmes they can nonetheless ‘be’ 'ned into a plan to strlke. If so, - _
' s , '

courf action may be possible. ' .

3
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. CHAPTER X .

'GETTING READY FOR COURT

N

|
The governmental administrator knows the facts, and the governmen'r's attorney
1
1

‘e

knows 'rhe law. Helprng each other get ready for employees' militant action is, therefore,

I

a cooperatiye efforty lnvolvmg both from as early a pom'f as p055|ble.
Some governmental admmrs'fra'fors are "hindered in this coopera'nve effort by their

lack of knowledge of the way that courts and the legal system opera'fe. This is. quite @
4
/ natural, as very few people besrdes attorneys have any degree of experrence in the

prac'ncal workmgs of courts and 'rhe legal system. Attorneys for governmen'fal au'fhormes
. v e Al
do not always help a grea'f deal in dispelling this aura of mystery and uncertainty, ﬁerhaps

because they are so accustomed to :the legal system that they have a hard time explaining

it to others in a carr\prehensibie fashion. = It is, h therefore, very helpful for any
governmental adminis:rra"ror to take a few moments in preparing his contfngenCy plans to
view those plans from the poirl'f af view of the goals of the legal system. A brief example
may help in this regard:

7 ._ "Mefropolis" is arsrnall city located in "fhe state of Jeffersan. The clerical worker;
in the school system have recenfly been unionized and salary‘demands have shar;l)l.y
escalated. éeveral letters to the editor of the local newspaper from "'sympathe’fic
citizens" have urged the school employees to take some drastic action, such as a §low-
down or outright walkaur?" Union officers have told their members to prepare for as'mke '
and have been o;erheard stating ‘tl';af there "will be" a s'frike when 'rhe new schoal year '
begins if salaries are not increased to meet their demands. The new year is. nov;/ 'due to
begin ina few days and there are signs of strike prepara'non. The union has also recently
begun plcke'nng the school division headquarters, setting up a picket lme directly in fr'n'f
of the main entrance and drsruphng 'rrafflc in and out. The.,school admmrs'fratron, based

. o : .
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A

rupon these statements and observed preparations, thinks a strike is imminent and would

[
<

also like to curtail the picketing.
Given these basic facts, how does the school system administrator take off his

administrator's hat dand dut on his legdl hat? He switches hats by remembering that
P g ,

]

- preparation for a legal action is a four-step prodess:

a. knowing enough law to discern what must be proven to win in court; .

-

b, compiling an up-to-date file of the information which must be proven;
c. preparing and filing legal papers:with the court; and

+ d. preparing the necessary pdpers and witnesses for actually going to court to

- <
hY

| prove your case. I
This sounds simplistic, but the government admin’is'f‘ra'ror will be amazed how much easier
a c?urt case is-to prepare and present if he keeps these steps in mind. '

'By keeping in. mind 'fhg first step, "What does the law require me to pl"ove?" the
administrator can ‘more easily sort through the great mass, of infotmation he has at hand.
Turnind to the "Mgtfopolis;" example, if the school supe\rin'fenden'f intends to qb to court to

- seek an injunction against the picketing and a proposed strike, some of the legal issues his
~ evidence will I%ave to address are as follows: \ .
a. s the picketing being carried on |0Wf;1| or unlawful?

* Is it being carried ‘on in a peaceful non-disruptive manner?

* Is it interfering with school district operations? -

* _ |s it being carried on m pursuit .of a lawful objective?

* Is there some ahernativg, less Hisrupfivg place, or manner wher;a lawful f

picketing is possible?

- . []

. i .
* Is this a proper case for an injunction, i.e., if the picketing is untawful, is

)

it likely to continue or recur if not prohibited?

b. Should an injunction against striking be issued? K - .

! | |




*  |sastrike really imrr;\’inen;r?
*  "Who, speqificqlly'f is planning to strikee? . ‘ ' .

» What specific’ action is being threatened which will c'ons'f@e' a strike, “
and is such action an illegal strike i the jurisdieﬁen involved?

* Is this a proper case for -an injuncﬁon, i.e., are unlawful action and

L

irreparable mjury likely if an injunction is not lssued'7

-

For purposes of obfmmng an injunction, the superm'fenden'f knows that he does no'r

have to worry so much about rebutting such typical employee clolms as racial or sex

LI

discrimination, "unfair" treatment, low pay, ond the like, for these claims are not as likely

to-be deemed relevonfcby the court,
[

The second step, compiling information, is directly affected by the first, for the

_information needed depends upon the proof needed in ‘cpyr'f. In the "Metropolis" example,
evidence of the of the strike's imminence and porolyzihg effect will be crucial. In
addition, the school official will need tb know the r\(onies, titles, and addresses of all of

the persons who he thinks may go on strike so that 'fhe’y, as well as those on the picket

__ line, can be served with suit pdpers andlater with a copy of the injunction. Without proof

¥

'rho'r such persons had no'fiée of the issuance of an injunction, a court will not hold them in

contempt for dlsobeymg it. ‘ =

\

Along with 'rhls, he should maintain a comple‘}e file of lnformohon, names,

addresses, dates, events, original papers, etc., which will be neeﬁed to prove a case for
other types of actions which moy be con'remplo'red such as dismissal oc'rions, damage suits,
. efc. If emp]oyee orgomzo'nons have written letters 'fhreo'remng to s'mke, he musf know- |
‘dbefe 'fhe orlglnol letter is being kept. If verbal s'mke 'fhrea'fs hove been made by
employee represen'fo'nves or by. employees themselves, he shpuld have the persons to
whom these 'rhreo'fs were made and keep detailed records of “the’ do'fes, 'nmes, and parties

I _—

involved when these threats were mode, together with a record of the exact words used to

¢ v
. N
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-the school district to increase pays.

121 - '

the best of the person's recollection. |f picketing has occurred, pictures of the picketing

4 ~ L3 .
and the 5ubjé5:f thereof are very helpful. The person taking the picture should be prepared

to authenticate the photographs and to identify the persons in the picture to the extent

possible. The overall goal of this record keeping is to maintain an organized record of

’

first-hand or primary evidence which will be needed if legal action is necessary. A’
checklist to h'elp‘in compiling information is found later in this chapter.

The third step, preparing and filing suit papers in court, is principally the prdvince
of the goyernmentor o'f’rorgey.: However, since these papers are in effect E:‘Synopsis of
what the government agency i‘n'rends to prove to the court, they must be prepared working
closely with the government administrator. 'l:hey also form a valuable checklist f’or both
the, administrator and attorney to orgtnize papers and wi'messes"ro‘ éo to court. In our
"Metropolis" example, the fourth paragraph of the suit papers seeking an injunction might

allege as follows:

P

' 4, That the threatened action to cease work is a concerted action, undertaken by

. the individual named defendants in concert with one another, at the instance and

~ encouragement of-the Defendant Union Local 100 and the individual named officers

.. thereof, for the purposé of influencing Plaintiff School District to grant increased

~_pay, and that said threatened action is a strike, in violation of Section 5-101 of the
Code of the State of Jefferson.

This paragraph tells the school administrator that he must pl"epore witnesses and

collect papers which will prove not only that the employees are threatening to strike, but

also that they infend to strike "in concert with one another," as part of a plan to influence

.

Some government administrators have never seen suit papers and may profit from a
e . p, - i , oo v .
brief description. Suit papers begin with a caption naming the court and then the party

who is filing the suit, which in most cases is the political subdivision which is threatened
by an employee action. The party filing the suit is generdlly named the plaintiff.

f ollowing the plaintiff in the caption appear the names and addresses of each defendant
¥

*
. \ e
. !
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whom the plaintiff seeéks 'to:]}ave affected by court action. In employee cases, this can be
: « i o
ed list. Generally,'the papers name the organization
€ \
.representing the employeds, the individual leaders of the employee organization. The

ic
}ind&idual employees ;Iho have struck or ‘will°strike are'r\amed to the extent these are’
kaowr'\ at the time that the papers are filed, and ‘also‘ named are any other persons or
organfzaﬁons who are taking or have threatened to take an active part in the strike. In
order to be prepared to file suit papers,-therefore, the governmental authority needs to
keep an up-fo-date list of .the names of the local, state, and national employee
organizations, and whom to serve at such organizations, together with the names and

residences of all organiZation leaders and of all employees. It is particularly important to

hdve the residence address of each person who, is to be served, as suit papers must

sometimes be served.at a person‘s residence in order to be effective.

' After naming the plaintiff and defendants, suit papers will set forth in numbered
‘paragraphs the facts which the plamhff claims will justify the court in takmg achon
-against the defendants. Suit papers generally conclude with a formal request for the
specnflc action which the plannhffs are requeshng the court fo take. The facts that the
pla[mhff alleges in its suit papers are the same that need to be proven in court so keepmg

a filing of the information needed to file suit is an integral part of preparing for court

itself. . \ -

The ,foart\h step, getting ready for and going to court, consists first of réviewing and
organizina‘the items which have been developed as part of trhe first three steps, together
vr:ifh 'pr.eparing any' new material ahd new witnesses as a result of recenf events or union
claims, A "dress rehearsal" of the principal government wntnesses is often a very good
|dea, to glve fhem a feel for the manner in whrch thenr evidence will be presented in

court. . . : ~.
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On the day of court itself, the Judge will first llstq’corefully to the evidence

b ] 'y

presented by the school district to see whether the.evidehce is sufficient upon the various
| 4

legol issues involved. Therfaw pertaining to evidence is complex but fomlllcrny with some

. 1 4 = .

of the broad rules is helpful. Some of the evidence which might be offered in a case of’

’
[ N \

this sort follows. §

l..  Evidence ‘ S g

) Wi?nessu with first-hand knowledge of the relevant fc;\c'fs. A number of people mo‘y
well have first-hand knowledge ofrelevant facts and part of the job of the school district
attorney and administrator is to talk with such persons and de'rermme what they can add
and testify to in court which will help the city's cause. Again, the first question is "what
;io we need to prove to win?" A} to curtailing the picketing, the ultimate issues are
.w;he'fher it was carried on an unlawful manner or for'an unloJ(ful objective (see Chapter 1X
on picketing). Important persons who could be called to préve 'fhese foc'rs are those who
personolly observed the behavior of the picketers and read 'fhe slogons on their signs.
. Other persons who hove observed pictures taken of the ptcke'rmg and who con |dent|fy the '

“individuals who actually carried the signs and, if possible, which plcke'rers corned whncl'\

signs, can qlso a greaf deal. Likewise, those who have overheord specmc 'fhreo'fs ofa )

s'mke can be called to estify to this fact., Other persons will havxg person‘ol knowledge of
umcgv\'\ activities, pl"lOl" mititant dactions by union officers or represenm\lves, etc.

Admnsslon and other statements by the union officers or members. As noted, courts

kK

iy

wm\somehmes permit testimony about odmnsslons made outside cour? by umon officers or

members. Thus, statements by the union members who are parading. Op and down on the
¢4 v ' '

picket {imexthat they are going on strike moy be 'foken by the court fobe an admission that

‘ 'fhey are in fact m'rendmg to go on strike. Likewise the statements on the placards
. \,' ) - : . * ) v B
.themselves may be taken to be an admission. There are a number of rules applicable to .
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odmnssnons w’hlch will not be gone into in detoul here, bu'r such statements are of a

valuable source of proof in a case ond anyone vgho has personol knowledge of such an
""“
odm&ssnon shoufd be ‘gn'ferwewed and asked to make a record of what he saw or heard.

. l e ‘.
+ , N

[ ‘,Q . “ ~

2. Business records - e

“The records of a school district which are kept in the ordinary course of its business

mgy be ono'fher voluoble aid in provnng the district's case. The so-called "custodian" of
thesé&ecords can be called upon to bring them into court, identify them, and prove that
tfhey are in ‘fact kept in the ordinary course of buslness; whereupon, they may be ruled
odmis'sible by'-ifhe court, subject to certain ercceptions. The school dis'rric'r attorney should '
review the sorts of records kept to determine whether they will be admissible in his
jurisdiction. The perso'n \'\;/ho brings the records into court and introduces thern does not
necessoriiy have 'ro'hove firSt-hond knowledge of the matters which are contained in the
records. These records con be ve?y valuable, for often they contain information which no

one person "could prove from hIS or her own personal knowledge, Work attendance records,

yroll records, and the like oftén fit into this category. Y

*

-, N
19
i

3. Documentary evrdence

-

Mony cour'f cdses lnvolve all sorts of documen'mry evidence, including letters,

contracts, photogrophs, tope recordings, etc. In the "Metropolis" case, there may well bé

pho'rogrophs of the persons cqrrylng placards, prlor letters.from the union 'fhreo'fenlng job

oc'non of some sort, cop|es \of the personnel pollcy of 'fhe school dlstrlc'r, cop|es of notices

"~ *

sen'f to the workers,,ond so forth. The prlnclpaj thing to be kept in mind in planning for

the use of- the documen'rory ‘evidence is 'rho'r it must he formolly introduced in court by a

»

person who has flrs'f-hond knowledge of the bockground of 'rhe document and who con

f.
'

properly QUthentrcote n to the ceur'r's sohsfachon. In the case of a photograph, this will

requrre either the person who toak the pho'fogroph or a person who was present at the

&
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scene and can testify that the photograph accurately &epicts the event which oppeor's in
the photograph. Sirﬁilorly,yo copy of a school district rule or regulétion may have to be
' oqthenticoted’ in some manner under th'e law of the jurisdiction involved, and must be
introduced in c’our\’f'by someone wha can positively state that this is in fact the rule or

regulation which is currently in force.

4. Prepare a checklist

As part of a s;rrike plan, a government qdministrotor and government attorney may
find it convenient to develop a checklist of items to be done in developing, maintaining, )
and updoﬁng a strike plan. Some items which could be inc;orporoted are listed below, with
pur:riculor emphasis on those neeaed to prepare for co;th. |
I: . Directory information

A. Union ' : . ¢ _

I. Local Unions/Employee organizations (If dif‘ferent emplg@s have
dif ferent organizations, prepare separate lists.)

2.  State or Regional Branch (if any) ' —
Name ' g
Mailing address ~—_-
Business address, if different 'S
Person to be sclarved with papers
Address to be served, if different

3.  National-Unjon (if any) : , _ _ | =

A Y

Name . ' ’ i

Mailing address - _ .
Business address, if different

Person to be served with papers

Address to be served, if different

w 134 . B
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4,  Officers of local union

President»‘

Employment - job location and telephone number
Residence - od&ress and telephone number

Vice Prés'i_'c_ig’f\‘f N .

Employn?enf - job location and telephone nu~mber
Residence ~ address and telephone nur}'\bei'

Other Prqfessi‘onol represéntative (if any)
Employment - job location and 'feflephone number
Residence - address and telephone number

5.  Copies of Union charter, certification, etc., if any
6. Roster of‘membe}s ‘

.

B. Employees

. 1. Complete, up-to-date list of all employees by name, job, jab location,
»address, telephone number, étf:

|

2. Beside each employee, _note supervisor or other pers{dn familiar with

employee who can identify employee and assist process server, if

\ R ¢
necessary v

"

[I. Background information

A. Union history prior to onset of present situation
' < ) , ‘
. Date and circumstances.of formation

© »

. 2. Documented escolohon in threats, demands, militant behavior (Iet'rers,
logs of phone calls, notes of conversahops, newspaper ar'ncles, etc.)
3. If there have been prior strikes or s'mke-precursor activity, maintain

- complete file, document similarities to current situation .
b .

. .
»~ ‘ .
) . * .
~ '




B. Overall history of dealing with émployees by government-dates and amounts of

pay increases, leave and benefit policies, etc.

Strike-precursor activity -

A. Union statements - keep log with citations to names, dates, conversations,
persons involved, location of original docurhents - .

B. Other events of employee unrest - draft a standard form

-

Strike
14

A. Form for recording incidents -

B. Photogrophs ) , .

C. Documentation of disruption of government business
D. Log of events in chronological order, with citation to location of original
documents, incident reports, telephone logs, witnesses, notice to employees,

etc.

.

E. Index and cross-reference material so tHat it can be found quickly
Legal docufients (names may vary with jurisdiction)* /
A. Coemplaint and any accompanying affidavits

B. Temporary restraining order/preliminary injunction ‘

i
A .ss '
. Memorandum of authorities .

~

Cc
D. Notice to absent employees to report for wbrk, indicating consequences if

disobeyed

LY

E. Notice of disciplinary action or intent to take disciplinary action following

o

hearing

.

F. Notice to union of p;erial'fy (if authorized by s'fo'ru'r;-,) D

G. Rule to Show Cause for violation of injung:;fion and Motion for Issuance of Rule

H. Order holding in contempt imposing penalties

r

.
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SOURCES OF INFORMATION | }

.

The law which is relevant in dealing with strikes ¢an come from a wide variety of -

sources, Below are some of the sources listed which may yield information on the law .

applicablé to developing a strike plan, *

[

a
¢
-

Co

e

"% Strikes and strike 'penol'fies

- % - Dismissal procedures

' ’

State statutes governing public employees

*  Labor organizations ./ o ‘ . 0

* ~ Employee tenure rights - L

R ] B - - , \
{e . - -

\
i
|
|
* " Employee bénefits - o L ' l

Admlmsjrqhve agency rules, regulations, and deprsron;' . o '
; thls source will be mos'f |mpor'fon'f in jurlsdlchons where 'fbere is CJ'Kcaborv

board of some 'rype. ‘ ‘ o ' '
* Bther administrative agencres may hove some lnpu'f e.g., a S'fo'fe Btmrd of - -
,: - Educo'rlon r:e;;cohonol mo'r\fers. ' ' E - . _ ﬂ:_:
;Pubhshed courf coses, s'fo'fe, and federal | ‘ f{}« ’ © oL BT

* ln stotes wnh subs'ronhol strike hlstory, there will often be a number of

prhshed case decrsrons by the state oppello'fe cow'fs. fhese are, of'ferl

“very ms'fruc'ﬂve, for 'fhey give msrgh'f both m'fo the mferpre'rohon of sto'fe '

A

_-‘

51  laws ond into ‘the courts' predlsposmons when §foced wrth a, pubhc

Y

o . . :".".-, "J'.
employees'frlke.‘ - - , ) S

s
A

“j — ,-Federol court decrsrons, mcludlng ‘those of United Stqtes Supreme C0urf

» 4"crre of’ren relevant, especially in the areas of prcketmg, free Speech,, B

__ fenure ngh’ré and o'fher questions involving cons'n'ru'nonol lssues.

v
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Periodicals,’pamphlets, and reports
* There are a number of publications which discuss public employee strikes
ond militancy. These include the Bureau of National Affairs (BNA)

Government Employee Relations Report and the Commerce Clearing

House, Inc. (CCH) Public Employee Bargaining, both of which are
excellent sources of national, state, and local laws, administrative rulings,
and court decisions. Numbers of other more specialized publications

discuss employee relations within particular fields or particular states.

Law libraries, university libraries, and large public libraries may carry .

these.

* For those who wish to learn more abou'r*;he proceds of negotiations, Inside
Negotiations (EFR Corporation, Box 649, Luray, Virginia 22835) is an
excellent journol Fc;r those wi;rh a special interest in  collective
bargaining in publlc education, "Educaters Negotiating Servsce" (EFR

’ Corpdm'non) is an excellent newsletter. * =

Attorney General opinions. In some jurisdictions, published opinions of the

attorney general can give guidance on particular questions or interpretations of

the law. - .

14

Local ordinances. Some large cities have established their own labor relations
’ - e . . 1 . .

procedures by o:dinonce. Even in those jurisdictions which have not, however,

Iocal ordmonces can sometimes play a surprisingly large role in public employee

s'mkes. Plckenng, demons'rra'nons, "sn-lns," and acts of vandalism, as well as

arrests for loitering, use of profom'ry, destruction of public property,

obstruction of a police officer, resisting arrest, and numbers of other legal

matters may well be judged under the municipal or county ordmonces rela'nng
\
to-these matters.. Local ordmonces are not always kept up-'ro-do're or worded

artfully, and are seldom challenged until some large con'rroversy such as a

s ‘ -
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*  strike causes them to be scrutintized. This can lead to some awkward results;

— for example, a city fire chief. who calls in the police to arrest the city's striking
firemen for "loitering" on the picket line will be very embarrassed if it later
develops that the city's Ioitering ordinance .is unconstitutionally broad and the .
arrests are, therefore, invglid. The resulting publicity and Ii';égo}ion can be just

what the strikers are looking for. Accordingly, local ordinances upon which the

government agency may have to rely should be reviewed,

<
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S |  CHAPTER Xii
PREEMPTIVE MEASURES ~ ‘

In addition to ménaging an agency according to enlightened practices and conducting
a labor relations program according to expert standards, there are a number of specific

actions which an employer can take to preempt q strike or mollify the impact of a strike

- . ~

should one take place. 3

I. Confracting out

Many government agencies contract with private. firms to carry out certain
functicns of the governmen'f'agency. Usudlly, this is done because some government
funcﬁc?ne require expertise ﬂ'fo'r tne agency do‘gs not have (e.g., the repair of copy
machineé) or the agency has concluded that a private firm can provide, the services
(usually under competitive bidding) Iess expenswely than the agency itself CO:J‘d provnde.
Also, some government agencies snmply wish to shed the headache of certain operations.
For example, a government agency may contract out to provnde security personnel to keep
agency buildings and grounds secure, rather 'fhan taking unto itself all of the admin-
ls'fra'rwe and logistical burdens associated with building security.

AS|de from the possnble advantages of financial savings and reduced administrative
burdens, 'fhere are several advantages assocna'red with subcontracting, as far. as public
employée strikes are concerned: \ ‘ . -~ ‘ 4

a. Should there be a s'ri'ike by the employees of a.pvriva're subcontractor, there is
Ies; direct pqli'fical pressure on 'fh_e private employer than would be the case if
the function were being nerformed by emp!oyees of the government agency.
Consequently, the government agency is in a better position not to make

-

unnecessary concessions as a result of the strike.

] . - . ) -
. * » .
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- tragtors, there'is less likelihood of a general agency strike because several

& employers are involved instead of only one.-

[

c. Should there be a strike by the employees of a subcontactor, the governrrfen'f

. agency can be more neutral than would be the case if the strike was By agency

P4 ’ .

employees.

d. A private contractor .is usually better ‘prepared and equipped to handle labor

’ company has more options to keep services operating than does a government

agency. For example, a private company is better equipped to hire strike

breakers than a government agency.

Some states\require negotiations overscontracting out. In 1981, the Rhode Island

»
.

State Labor Relations Board (the agency which' administers the state's bargaining law)

ruled 'rha'r while "it is within managemen'f's prerogative to take upon itself the right to

) e
make lnheren'r decfsions for the proper and efficient funning of its school department "
school board could not un.ila'ferally decide to subcontract out the school bus service

. "unless and un'nl it has discussed the effect of same with union, in qddmon to showmg the ~

union the reasons and the necessity for its original decision to subcontract out the work."

. The Rhode Island State Labor Relations Board said that such negotiation was

. &
necessary "in order to allow. the union to show that it can or cannot achieve similar

¢

economy with ur_li'on employees or to provide the employer with a mutually acceptable
alternative." As aremedy for the school board's failure to negotiate over these items, the
school board was ordered to pay the employees who were dlscharged as a result of the

subcontract back pay and benefns from the date of 'rherr drscharge un'nl the parties

negotiated a new collective bargaining agreement. )

%ons‘problems, including strikes. In the event of a strike, a private

~c




. sidered, the advice of legal counsel should be sought.
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This Rhode Island case is just one example of why a government agency may n(‘)f be

- . : * *~ . . .
able to contract out unilaterally. Therefore, before subcontracting is seriously con-
~ f

L

. .« *

N <

2. ~ Use strike breakers

The purpose of a strike by public employees is to achieve some important concession

by the employer. The union reasons that by going on strike the agency will be .deprived of

its employees and will therefore be unable to continue operations. As a result, citizens
are denied essential governmental services, causing them fo exert pressure on the

governing body to settle the strike--at any cost, vih[ch usually means capitulating to the

. ’ > » <
union's demands.

To avoid this scenario, the public employer should have a strike plan.which is based

on the overall s;'fra'fegy of continued operation of the agency. In o'fhe.r words, the strike
plan should prqvide for having sufficlign'r worker; available to keep the agency running
during the stril}e«ap—w this provision requires the employment of strike breakers. The
au'fhofs_ v;orked with a large midwestern city. school district where, when faced with the

real prospect of a strike by the teaching staff, d call went out for substitute teachers,

with an announcement that the normal substitute pay would be doubled for substitutes.

Once the union realized that it could not close dgwn the school system, it decided not to

) ¢
go onstrike. ' ’ . .
: ) . .

3. Publish salaries and benefits - . .

In the public sector the union and management often compete for the support of the

public, because the pubilic becomes the final arbitrator in labor conflicts in ‘governfnent
service. In this competition for p;Jinc spp;.)or'f, the union will often c’me—mp'r to conVince
the public that the employees are mistreated and exploited. Although in most situations

this is not* true, the public may hotiknow it. Therefore, management may need to
4

% .
+ » ~ »
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undertake a public information program/'fo enlighten the public about the trye working ’

L A L

- conditions of employees.

One 'raotic which con be used in such.an information program is to publicize the

salaries and benefl'fs (compensable and non-compensable) of employees, as well as a

descrrp'non of ‘thenr working condi'nons. In most cases, when this is done, members of the

‘ . IS . ‘:?\.

public will eonclude that pubhc employees “are falrly 'frea'fed “and compensated and '

Ya. o,
- .

therefore, the public likely will be unsugportive of astrike. .

-

.

4, Expmdou’tomohon L0 N

(S vu"‘

Did you ever notice hoW» the Amerlcan telephone system continues to operole, even

when the employees (including the felephone operators) go out on strike? There are two

basic reasons for thls. First, a relohve high proportion of telephone company employees

)

-~

are classified supervrsors, which means that these persons remaln on 'rhe job during a

strike. Second and more important, the American telephone network is ouiomofed As a’

/

resul'f, it can run for some 'nme with rank ond file employees absent. Therefore, where

practical, au'fomo'non should be considered as one of severol s'frategles to emosculo're a

s

- labor strike:-. -

5. Expand the supervisory staff

As mentioned pr:eviously, American telephone companies employ a relatively large

K r

number of supervisors. Durrng a strike these supervrsors can take over much of the day- '

to-day work normally performed by those on strike. For a temporary perlod of time these

supervisors can delay their own nonessential supervisory tasks. They can work overtime

(which means extra pay), and they can forgo their vacation leave. Additionally,

supervisory personnel are sometimes loaned from other companies to enhance the

.

workforce. As aresult of a strong management slaff,’ telephone companies are often able

. . o ]
toweather a labor strikg with minimal deprivation to their customers.

.




The lesson taught by- the telephone tompanies s;hOOIc{ be clear. Goverhment agencies
. . - o N : L = ‘.l , 3 . .
should review their job classification programs as well as the job descriptions of their

employees, to assure that all potential supervisory personnel have been identified and thus
~ . .

removed fromscollective bargaining. ' ' . .

6. . Keep negotiations open *

A strike represents the ulfimate breakdown in negotiations. in other words, a strike

is a failure of the negotiations process. Consequently, the skillful negotiator utilizes a
variety of tactics to keep discussion going, because as long as the parties continue to

communicate, there is less chance that a strike will take place. Almost always a strike is

. s R .

preceded by an impasse, so an impasse should be dealt with as a serious precursor of a

possnble strike. There are mony 'foc'ncs to break a temporary |mpasse, and thus con'nnue
the -process of negotiations, . The management negotiators can recess negotiations,

providing a coolmg off period. Or, a significant concession can be made at the strategic

moment. A long list of *:rg/c'rics for breaking temporary deadlocks in negotiations is .

discussed in the book, Negotiations Strategies. ' g

— - .
- . ,
P DY . - - .

7..” Be.willing to take a strike - ‘

’ P N
_When threatened with a strike, fear. is often the worst enemy. Strikes create many

unknowns for the employer. Although strikes should be avoided, the question must be

raised, i.e., "At what expense?" In other words, should a strike be avoided at any

—

exper\sfe? Or is there a limit as to how far the employer should (and can) go to avoid a

mr———

U

strike? The point is this--there are times at which a sfrike is preferable to further
conc&ssnon. The governing body must be willing to moke this d&)srom. When an agency is
«able to\moke this decision it has gone a long way to not only prepore itself for a strike bu'r

also to cvord a strike. The wrllmgness to draw the line and take o strike is commumco'red

to the union. By so domg the union realizes 'rho'r the employer can no longer be
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intimidated, that further threats.are useless, and that the union must now make a decision

--either to accept the employer's terms or go on strike. ' . . -

H

-8, * Keep the issuss limited and'clear

A

Many strikes have been caused simply because the management negotiator did not
know exactly what the issues were, At all times, the negotiator must know what the

issues are and what the last offers were. Every attempt must be made to restrict any new  _—_

Rt
#

issues from emerging.

L

One way to progressively reduce the number of unresolved issues is to sign off on all
tentative agreements as they are entered into. In that way issues are steadily cjisposeid‘of,‘

during the process of négoﬁaﬁdn's. Another tactic is to agree that no new issues can be

’
L]

a

raised after the first negotiation session. " ‘

L4 ~ e

9. Bo not radicalize the einployees

Basic to union strategy is the "bad guys" tactic. Under this approach the governing

bddx (and its fepreser'\'fatives) are made out to be the "bad guys." The union then moves in

L)

as the chief defender of the "'e:xploi'red" employees. Therefore, the agency shoﬁld make

every effort to avoid any action which give§ the union an opportunity to exao}t. Such =
. » .

»

-

action might include:. .
a. Inflamatory statements by management

b. . Unilateral action by the agency on matters under negotiations

—

~—

~

c. Significant changes in working conditions s
d.” Personnel action (such as dismissal or reduction in force) which the union could

' seize upon to rally employees
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IO ‘\\<eep public support

“Many unions successfully mompulo'fe the public to exert pressure on the governing

4 ‘
’ ’

>

body o cop:tulote to union demands. Often 'rhls is done through a successful publuc

.relations campaign. The agency should not ollow itself to be upstaged by the union,

R -
7~ N '

/ &Y > . ;
. Neither should the agency be drawn into a public debate on the union's‘ terms. Therefore,
the agency's approach to the public must be carefully handled.

a. Public statements by the union should be responded to only when it is to the:
advantage of the agency to do so. In so doing, the agency must avoid escalation

)

~,. of tensions. . ) Coa

The agency may need to supplement the public news media by using its own

c¢hannels of communication, including direct mailing, take-homes, ‘paid
odverﬁsing, special meetings, etc. "In other ways the employer can build its own

‘ ‘\3 support by direct appeal to the power structure in the community.
- ! /j . R e R . ) +

-

I1. Gain employee support

L

ASQmeﬁmes unioc:\s ore successful in building employee support by the issuance of

' .

half-'rru?hs and even d:rec'f lies. In such cases, the agency must be prepared to set the

e ~ [ - - e —

record straight. It may become necessary for the agency to communicate directly with
empJg ees to explain in an honest manner the position of the employer. Al'rhough such
s'fro'fegy cannot win the unanimous support’ of"rhe employees, it can weaken the con'frol of
the unuo;\ over the rank and file employees._ However, in communicating directly with

employees, the employer shquld not at'femp'r to nego'no're d:rectly with the employees,

bypnssmgk their exclusive represen'rahve. Under many borgammg Iows, such actiop could

'
—~

be an unfmr labor practice. R

AN
d
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12. Build support among administrators

Administrators and supervi§ors are the executive arm of 'rhe\, governing body.

Without them, the agency is powerless. Therefore, begiﬁk’tin.g" with the appointment of

-
%

advisory councils, there should be a,concerted campaign (free off mrg;it or intimidation) to

«

win the loyalty of the administrators and supervisors. This can be done in a variety of

ways. Meetings can be held where the issue of strikes is discussed. The agency can issue

a statement on its expectations for administrators. Management personnel can be .

involved in preparations for a strike. They can be warned of the possible consequences of

participating in a strike.

L3

. \ *
Should a meeting be held for management personnel, the chief ‘executive should

deliver, a presenfoﬁon of the nonacceptability of public employee strikes, as an educa-
\

tional presentation designed to discouraée management personnel from supporting a strike

by any group of employees.




CHAPTER Xl .
S " ASSESSING THE POWER BALANCE

Ideally, labor negoti;ltions should be conducted on the Basis of mutual benefit.
However, due to the general hostility of unions to employers and the one-way nature of
‘the collective bargaining process, relationships be'fween.b'rhg, parties are not always
conducted in a ;oopera'fiv'e manner. In most labor nego‘tiatioﬁs both parties subcon-
sciously or consciously evaluate their chances for winniﬁg,in a showdown of strength.
Since the ou'rco/me of such a showdown is determined by the relative power balgace
between the parties, a careful os;slessmept should be lque of the union's power and the

d

employer's power.

[

l.  The union's power
As far as the union is concerned, a number of factors need to‘hg investigated to

determine the union's ability to succeed, should it initiate a strike:

lasts long enough, meaning that the strike will end when the strikers run out of
money. To anticipate the financial hold-out power of 'ri'ue employees, a number
.of considerations need to be examined:
* Does the union ho\)e a strike fund? If so, how large is it? How much is
. available to each striker? Is the strike fund supplemented by a state or
national fund? How long will the fund last?
* Are strikers entitled to unemployment compensation? In the public sector

the answer to this question is "no." - «

* [s there bther employment which strikers can obtain during the strike?

&
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* What type of health and life insurance coverage do employees lose while

©

S

“they dre on strike?

cr——

b. . Fow rfuch control does the union have over its members? s there blind loyalty

‘.
»

\ ,
to the union, or are there independent voices within the union? Although

employees may enjoy the elation caused by the union rhetoric early in the

» +_ strike, the union's heroic imogé may rapidly fade as the strike wears on and the

¥

L

money runs out.

c. |s the union focing' an election? If so, who are the contesters for union

. d.

e.

leadership? 4re they more moderate or are they.more militant than the
_current leadership? /A serious contest between moderates and militants is a
signal of a divided union and one which isxot likely to survive a long strike.

How much public support is there for the union, its members, and its cause?

. This is an important uesticﬂ\to answer since the final arbitrator of a strike by

g.

public employees is the public. .- .

How many other fights is "rhe*union iqvolved in? The authors dealt with one

s

union which threatened a sitike while it was entering into a contested election,

being sued by some of its members, and being audited for possible misuse of

/' +

-

members' dues. Needless to say, there was no strike--only threats.

_How important is the strike.cause to the union? Is the strike one of’notionol

. /
significance or is it just a local argument of an insignificant matter? If the

issue can take on regionoi‘or nationd] jcontroversy, the union will likely obtain

outside aid to continue the strike,

What are the weather conditions? Strikers can find little joy or cbmfoq in
&

L)

picketing in freezing rain and few citiZens are on the street in such weather to

-

observe the picketers.
] T

. SN

’
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h. What is the relevance of the employer's operational (production) cyclé? For
example, a sfrike by school teachers at the opening of school is more eff;ac'five -
than at any other time of the year. Similarly, a strike by postal workers just '
prior t& Christmas is more effec';ive than a strike in Au'gus'f.' \

i. Are there picketing sites which are inﬁeosy public view or which would be prone
to confrontations? To..fl:\e’ex'fen'f possible, management should depﬂve the
union of p’ublici'fy‘cnd any opportunity to create a confrontation. Therefore,
the absence of favorable picketing sites can -be a factor in) the success of a

’
strike.

jo How skillful and experienced is the union in conducting a strike? Usually, a
union whi'ch has conducted several successful strikes will continue that record.

k. How mcfny employees will .cross/'fhe picket line? In many government agencies
the agency can cgminﬁe operations on a temporary basis with less than half of
the workforce preseh{\,jspetially. if supervis’ors pgﬁorm unit work, work

M

overtime, and forgo vacation leave. '

1 Y

- 2.  Assess the power of management ' ' T

As far as mcnagem;an'f is concerned, a number of factors should be examined to
de'fermjne' the agency's poWer to withstand a labor strike. S‘ome of those factors are:

a. . How united is the governing body? In the opinion of the authors, the single
most imporfanf cause of public emplo.yee strikes has been the lac‘k of uni'ry.
within governing i)odieé. Such disunity is an open invitation to strikes. Sinces®
most go&erning bodies !rg composed of persons who got into public office

'rhrough a political process, it's to be expected that political factors will be of

prime importance when public employees threaten to strike or actually go on
N . " &

strike. Some persons on the govérning _bédy may actually owe their jobs to the

v —
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.- [ . ,! .
' public employees who wvoted for them. In such cases, those members of
» -

governing bodles may be unwilling to ’/}aké a strong stand agamst the umon.

[
hiS

. . b‘. How useful wouﬁ the supervnsoryr staff be i in the event of a strike by rank and

file employees? In some states, mapagers are allowed to orgamze and engage, .

" _ 'in collective bargaining. In other states supervisors have no right to_collectlve. ’
,bargaining. In either case, however, mandgers have no. right t‘o 'collective

"f bargammg, but have an overrldmg Obllg(ll’lon tor serve their employer, and the

govermng body should expect to Iook to its supervrsory staff as the first line of

\ o defensg i in the event of a strlke. . : ' ’ >
. _:_..I ™ N ::' ) )
c . Wlll the agency galn or loSe fmancrally in the event of a strike? Whereas a

_prnvate comm_ny may Iose money 'during a étrlke due to loss of sales,‘ a .

. ue u_- .

government agency may . scve money because its payroll is reduced whilé
employees are out wnth no correspondmg 'decrease in tax. revenue. Con— ‘

v . sequently, government 1s somewhat relieved of the burden which labor strikes

.«

. ) . . |mpose on prlvate companles, ; d . K e . , .
o L AR .

e d, How many subcontractors daes the agency hove and will the employees of the

o h
v . ' .

e subcantractors cl‘oss aplcket lme of pubhc,employees” (The answer is usual Iy BENN
- yes. ) The value of subcontractrng as a means of weakenmg the union has been

. dlscussed earller in this’ chapter. There are numerous advantages to subcon-
R e ,. ~ ", . T

) - tractmg other than those .related to counterlng stnkes, so subcontractmg shpuld» o

- ? s o~
z

L o be a serlous consnderatuon of management .as lt plans lts-overall labor relatlans
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@e Can agency property and equ:pment be protected from sabotage" Although

- s ,J_." Ve most publtc sector strlkes are not vrolent cases 04' sabptage are, on record and . j

_ .. the employer must take approprrate precaut:ons to safeguard the agency from
. .:3 b " ‘

dqmage to.1ts prbperty and to safeguard ltself from other acts whrch mlght
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interfere with the legitimate functions,of the agency. Despite the fact that

most unions will not officially sanction sabotage, there is always the risk that a

. few emotlonolly unstable strike zealots will take independent harmful action

A

against the employer's ptoperty. ‘

Is the agency prepored to win the battle of the press” As discussed earlier, a
strike in the public sector can be viewed as a s'rruggle to win the support of the
public, and winning this support is largely dependent upon the use of the media.

TQerefore, the employer must be able to present its side of the dispute in such a

manner . that the public will not support the strike. In order to persuade the

]

public to support the employe'r,"fhere is one fundamental rule which must be
followed: The employer's position ‘on the issues which are the cause of the
strike must be reasonable from the public’s point of view. The employer must

be able to explain to the public why it cannot, in the public interest, concede to

the union's demands. / .

Does the employer have a sufficient workforce to keep the essential services of

the agency operoﬂng” The answer to this queshon may detemme whether or

not the, union "wins" the conte%t. ,lf the employer can_continue to operate at

. leos'r at a minimol level during the strike, 'rhe 'union/will have lost its leverage

4
. and will' eventually copitulate, There are various ways to produce the

1‘:

monpower needed in the obsence of regular employees. The supervisory staff
can be used, os explamed prevnously in this chapter. Furthermore, some regular
employees will not go on strike ond will report for work. These workers can be

worked over'rrme ond given extra duties. Also, if 'rhere are other bargaining

77 units not on Strrke, 'rhese employees, vnder the rlght condmon5, can be assigned

dlfferem duhes onq. temporory basis. Or, temporary subs'mu're workers can be

hlred One woy to ossure that ‘such persons come forword is to offer premium

>
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pay rate during the strike. In extreme situations w(here labor strike threatens

the health and welfare of the community (a strike by firefighters), the state ’

guard, the national guard, or regular U.S. military service personnel may be
called upon to fill in for_the strikers.

h. How .outo;noted is the agency? Wherever automation exists there is the -
'po'fen'fiol for ‘continved ser.‘vice during a strike, assuming there is someone
avoiiobl'e to operate the automated equipment. The best éxample of auto-
mation as a counter to the labor strike is found in the Afnericcag telephone

’

network, as has already been discgssed. : .
i. Is the 'r.i;r‘ling' of the strike to the advantagé or to 'rhée ‘disodvon'roge of the
employer? For e>'<ample, a strike by school teachers during the summer would
be pointless; whereos, a strike by postal workers for a month prior to Christmas

would be a serious problem. )

jo  What is "the general attitude of the publjc? For example, during the late 1960s
ond into the 1970s, the;'e séemed to be more to}eronce for public employe?
- strikes thop was the case in the :early 1980s when the public appeared less
»  patient with public employees who flaunted the law by going on strike.
Economic conditions, political shifts, and changing pdwer structures can impact
significafitly on the outcome of a strike, or gveh’détermine whether or not

there will be a strike to begin with.

3. The role of the governing body

Pertaining t6 s'frike:s, a school boorc’i, a city council, or other similar ~goveri_’1jng
bodies should have three objectives: . ' .
a.' Avoid a strike but at an acce;ztoble price
~ - b, Keep thg government agency operating if theré is a strike

¢
L3 Y » . >
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Settle the strike but at an acceptable price

Some of the relevant considerdtions in achieving these objectives ares

a.

C.

d.

e.

The governing body should authorize the developmert of a strike plan. The
advantages o; a strike plan have been discussed in considerable detail elsewhere
in this book and require no additional elaboration at this l)oin'r. |
The govething body should resolve to avoid a strike by encouraging continued
nego'na'nans\, However, the governing body .must know in advance to what Ilml'r
it will go to avoid a strike. Beyond that limit the govemlng body must be
willing to take a strike, even a protracted one.

The governing body should resolve to keep 'rhe agency operating at almost any
price. Not only are ¢itizen and taxpayers entitled to the services they have
paid for and need, but also the strike will collapse sooner if the agency
continues to operate.

The governing body and individual members thereof should stay out of
negotiations. The governing body is a policy-making body and should conduct
itself accordingly. Al negotiations and stril{e act?ivi,tiesf'should be delegated to
the management staff. Thls means that during tl\e period of the strike (or.
preparatory to the strike) all actions relaled—todhe.s'rrike showld be carried out
by the chief executive and his staff. -

The governlng body should authorize expenditures to obtain whatever legal

_advice is necessary to assure that the actions of the agency are within proper

legal limits. If a budget revision is necessary to provide such funds, then a

~ budget revision should.be made. Incidentally, only one person should “be

authorized to seek Iegal advice per'ralnlng to the strike. That one person should
be the chief exequtive or his desig'\ee, such as the chief spokesman for *

. negotiations.

-
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The governing body should authorize the employment of temporary workers as
needed ond as ovalloble to carry out essentlol governmen\ml services 'during the
strlke. If necessary, premlum rates of pay should be offered, even if this means
a budget révision.

The governing body should know ‘exactly what its bargaining limits are ond these

limits should be realistic. Ultimately, it is the governing body which ‘must

-~ -

-

decide what is an acceptable contract. Therefore, it must know to what extent
it will go to prei:lude a strike or settle a st;’ike. ) ‘
Only one spokesman should give out offi.ciol public statements regarding t‘l'-ue
strike. This technique forces the ageney to speak as a unified body.

Members of the governing body should be’ prepared for personal attacks, as

presures mount. Members should understand in advance that collective

bargaining and strikes create intense personal conflicts, By uriderstanding in

advance that such pressures usually are genei'oted for the sole purpose of
forci.ng the governing body to take actions favorable to the union which it would |
not take .in otherwise calmer circumstances, the governing body is more
equipped to put such pressure tactics in their proper perspective.

The governing body must be willing to foke harsh actions where justified. When

a union engages in an illegal strike and attempts to deprive citizens of essential

services to which they are entitled, that union has made itself an outlaw. as

'such, the employer must be willing, if called for, to send warnings to

employees, dlamlss employees, seek an injunction, bring criminal charges, and

generally take any other strlngent actions to maintain the mtegrlty of the

agencyy;




CHAPTER XIV- , .

COPING WITH THE STRIKE

- .

“Most strikes evolve into three stages:  °. \ . .
a. The final prepo;’otion for the actual strike . .
b  Operating the agency duri'né the strike
c. Bringing the strike to a clbse

In coping with a strike, there dre a number of important and fundamental decisions which

.

must be made:

e ~ -

a. A decision must be made to keep the agency running, even if at a minimal level,

4

* b. The essential services of the agency must be identifiéd.. \
" ' c. Provisions must be made to provide these essential services by obtaining

sufficient workers, obtaining sufficient supplies, arrgnging adequate security,

and establishing communications. - C

d. Tentative plans must be mode;fdr the punishment of strikers.

, e. A strategy should be developed for bringing the strike to a close.’

.- f. A plan needs to be devised for what to do after the strike is over.

~— - Lo - . \ . - PO —

In order to survive a.public employee strike and return to normal operations after

fhe strike, a number of specific actions must be taken: _ .- I
- LY - t o
‘a. An ad hoc strike committee should be organized. *

_ .. b, Legal counsel should be placed on call.
¢. . A strike headquarters should be established.

d. Internal and external communications should be planned for. :

e. Agency insurance policies shiould be reviewed.
- ¥ L]

I f. Establish a priority of essential services. (Reduge and consolidate services)

g

"% lg, Review personnel policies. ~ _ , .
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h. Evaluate transportation needs.
~ . " i. Warnemployees. . .
o om . + L
— > j. Orient monagement, - . -

k. Make specific plans fo't‘hiring temporary workers to replace strikers.
l. < Mgke specific provision fog obtaining supplies.
m. Take sp¥cific precadtions to safeguard agjncy'properfy and personnel, ©

. L4
@

n. Makeyt entoﬁve plans to punish employees.
o. Have special plons for hondling pncketlng. N

p. Make specific provnsnon for how to handle employee benefits during the strike.

[ s

q. Have a,strategy for ending the strike.
r. Know what to do after the strike. .

Each of these actions will now be discus'seﬁarately.

J ' R v

- I.  Organize a strike committee

When a strike appears to be a reasonable possnbihty, the ‘chief executive should
appoint a specidl task force to:
a. Assist in héading off a strike ‘ *
e ‘b, Prepare for astrike should one be likely. - ' R
c. Assist in the direction of the agency during the st‘rike, and “
d. Assist in bringing the strike to an end
This committee should be chosen carefully and should consist of the agency's most ° '
copoble aond loyal managers. The chief negotiator, representatives from' the chief *
executive's cabinet, and a few select first line supervnsors would be an odequpte team for '
most situations. For the duration of the strike (or threatened strike) this‘sp;ecial téom
" should operate under ‘the direct outhori.ty of the chief executive, which m?fns that other

members.of the management force should not be allowed to interfere with the efforq[s of

. -

ec 157 .
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the committee to fgl_fill its duties. Specifically, it is the function of the strike committee

to coordinatfe the imslé}nentot}on of the strike plan described in this book.

. . - . =
2.  Legal counsel should be available

y As discussed elsewhere in this bdok good legal counsel is imperative in the foc.e of
an employee strike or threatened strike. From the outset ;he attorney should be
considered a member of the management team and made at least an ex-officio member of
the strike committee. |f adequate counsel is not already available to the agency, then
such counsel should be obtained. .c ‘

In searching for a competent attorney to assist in mott'ers related to an employee °
strike, certain questions should be raised and answered: 7 .

a. Does the attorney have any speéiol knowledge regording public sector labor

reations? -

b. Is he familiar with public sector law?

-

c. Has he had any specific experiences with public employee strikes?

d. Has he had ony.expe'rience as a trial or appellate lawyer?

e. Does he maintain a close professional relationship with other attorneys who
~ have expertise in public sector Iobqr law?

f.  Does he keep himself informed of labor matters of interest to the agency?

¢ . . —
g. s he instantly available when needed? \ .

3.  Establish a strike headquarters

. Asa strike appears likely, the strike commijtee. should orrongg‘ for a place to

operate from--a strike headquarters. In creating 7dch headquarters, a number of factors

should be considered. , .<‘ )

a. The Iocohon of the odquorteps should be central to the ogency's opercmon, 7 P
usually close to the office of t(e chief executive, .

. ' . - \
N . e ) .
‘ , :
~ a
. ‘
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b. The headquarters should be of sufficient size to accommodate the many
activities associated with a labor strike..

c. The headquarters should con'rc_:in at least two typewrite(s, a copy machine, and
sufficient telephone service, includir'\g' a ;'hot line," discussed elsewhere in this
book. Additionally, there ghould be adequate desks, chairs, and tables, and in

extreme situations it may be necessary to providg sleeping arrangements.

4.  Establish a communications system C .

The success or Iack' of success for management's anti-strike strategy plan often
depends upon the Ability of management to communicate with its many audiences,
internally and externally. " During a strike it is urgent that management be able to
communicate with all employees, those who stayed on the job, as well as those who went
out on strike. Managerﬁen'r must have the dbility to communicate rapidly with 'its
supervisor;' staff. Ex'rernally,; the employer must be prepared to communicate with its
clients, as well as the public-at-large, in some instances. The agency must be ready to
deal with the media of radio, press, and television. Suppliers and others who do business
with the agency need to be contacted. And finally, the union responsible for the strike
must have an o‘pen communications Ii;\e. How to do all of this is discussed in the chdpter

on communications.
-

5. Agency insurance policies should be reviewed .
Most government agencies have “various insurance policies to protect the agency

from large liability payments. For example, fire insurance is @ common protection which
. . ' . . .

- many school districts and other government agencies have. Such a policy should be

reviewed even though there may be no immediate threat of a strike in order to verify
: ; .
under what conditions the policy will pay the agency in. the event of damage by fire.
“ : . N . | -
After all, a few public employee strikes have escalated tp ,'rhe point that acts of sabotage
. - \

.
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have been engaged in by over-zealous s'mkers. Many government agencies provxde their

employees full or partially paid acc:dent ond medical insuronce. “Whe'rher or no'r these

-

employges remain protected during a s'mke could be a significant factor in whether or not

=zt

the qmployees would be willing to go on strlke. In summary, the «agency $hould determine

. to what extent a strike by its employees changes the liability status of the agency, and
the agency should take any necessary action to modify its insurdnce program so that its

v

liability is not increased during a strike.

6. Establish priority for essential services

Every government agency and school district has functions which can be aispensed
with temporarily. However, mo;s'r agencies have services which are esséntial and must be
continved to avoid harm to those for whom the services are designed. For example,
ol'rho:Jgh a sct:\hool district can operate without custodians for a period of time; it cannot
opero'},e wit;out teachers in the classroom. A mqnici;o! sanitation department con
continue to operate for a short period of time even if the truck mechanics are on strike,
but that same department could not ®perate without truck drivers.

Almost every goovernment agency has a primary function. F:ire departments put out
fires. Police departments protect citizens against crime. The highway department keeps
rqaa; in, operating condition. But in-all of these exgmples,, the agency has levels of

N . L]
essentiality. For example, some fires are more important to extinguish than others. A

~

fire in a trash can has one Ievel of essentiality, while a fire in a hosm'ral is of moxlmum
senﬁolity While the highway department may forgo cu'mng the gross along the
hlghway, it cannot ignore obrldge on the verge of collapse. Although a police department

\
may be oble to lgnore movmg and parking violations for a period of time, serious crimes

dgainsf<rhe innocent cannot be ignored.

Y
J) R b

»
rd
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In maintaining the highest level of essential services during a strike, the agency will
find that the temporary elimination of some functions and the consolidation of others is
necessary. For example, during a strike by public school teachers, it may be necessary to
eliminoAte all extra-curricular activities and consolidate a number of classes into one large
class. Simply stated, it is the obligation of the agency being struck to identify its
essential services in priority order and then to set about to do whatever is necessary to

deliver those essential services to the maximum extent possible.

7. Review the personnel policies

Few government agencies write personnel policie; and regulations with the thought
that the employees for whorr\ the policies are intended will go on strike:” But, public
employees do go out on strlke in Iorge numbers, as discussed earlier in this book.
Consequently, when a strike appears likely, the s'mke comml,\t'ree should review. the
agency's personnel policies and regulations to i&entify any provisions" which might weaken ‘
management's ability to counter the strike. For example, the policies and regulations (as
well as the applicable law) governing the dismissal of e'm‘ployees should be reviewed
carefully to assure that the agency may dismiss st{iking employees, should 'rhe‘ agency
choose to do so. The agency policy on sick leave should be examined to determine if the
agency can require a physician's certification of illness from absent employees who claim
to be ill. All regulations governing the actual work of employees should be‘ reviewed
carefully to assure that management can demand a good day's work from each ‘employee
should there be a "slow- dou;n" strike. In other words, the agency should review its own
policies and regula'nons to assure 'rha'r they do not stond i in the way of the agency 'rakmg

- -

appropriate actions against the strlkmg employees. In some cases, the governing body

-~ .

may jus'rifiabl)" decjde to rescind all such policies and regulations. ~
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8. Evaluate trmmﬂatim needs

Tronsportonon is an essential function in some government operations. An obvious
example is school bus 'fronspor'fo'non in a rurol school district, where children must be
transported long dls'fonces from home to school and bock Practically every government
operation requires some level of transportation in order to carry ‘out its full operation. In
most strikes, however, transportation needs eon be minimizecrl or alternative means can be
found. Even in the event of a strike by school bus orivers, the public schools need not
necessarily close. A oommunico'rion from the superintendent of schools to the parents
announcing the continuation of schools should be enough encouragerrient for parents to
orgonize their own car pools. Gronteg, some students will lack sufficient motivation to
find transportation, while others may be unable to find transportation, bu'r_"rhot's not

7 o
justifiable reason to close a school to those who are able and willing to attend.

9. Warn employees

~

As the strike deadline opproaches, management should communicate with the
employees to discourage them from striking. Thg communication can be in writing, or a
special meeting of employees can be called, naturally on company time. Whichever
method is used, the following points should be mades '

| a. Review the event which led to the possibility of o‘ strike. . =

b. Egploin' that the dispute is not worth the risks of a strike.

c. Explain clearly the agency's position of the disputed issues. Naturally, the‘\
agency should hove a defensible position. .

d. Convince the employees that a strike will not cause the employer to change né
posmon.

e. Be sure the employees understand that the agency will continve to operaté

during the strike. Do not, however, reveal the strategy. .

’

-
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If a meeting is used to communicate 'rhe‘ points made above, do not.allow outsiders

in the meeting, and take other opproério'fe precautions to keep tm?fnaker‘s-’quiet.
One way to do this is to station supervisory personnel in obvious view of the employees.
Also, employees loyal to management should be encoumaged to speak out at this meeting.
If a written communication is.used, in liev of a meeting, loy;amployees 'ShOU‘I‘d’ig)e

" encouraged to express their views to other employees.

’ »

10. Orient md\ogement personnel

~

As discussed elsewhere in this bogk, a loyal management force is crucial in handling
g
a labor strike. When it appears that a strike is likely, the chief ,executive (or

’

superintendent, in the case of public schools) should meet with the management staff to.v

explain their responsibilities generdlly in labor relations, as well as their specific role in

oL

~

the event of a strike. The topics which should be acidressed are: s

*
P

a. The role of the supervisory staff in distributing temporary res'n:aining orders
amon’gAempI.oyees, should the employer seek, and the court grant, an injunction
against the strike. _ ' - o

b, The right of the employer to dismiss illegal strikers, -

c. The nature of illegal public sector strikes. o | -

d. The limited help which striking employees cant expéc'r from their union. .

e, :l'he penalties which strikers might experience as a result of the illegal stri.ke. |

f. The speéific duties that supervisors will assume in the event of a strike. .

After all of the above points have been discussed, the mor\age;fen'r staff should be

encouraged to discuss the same issyes with rank and file employees assigned to them.
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1l. Make specific plans to hire temporary ~
workers to replace strikers : '

The key to the strajegy to breok}ub a labor strike is found in keeping the agency

operating at the highest level of effectiveness possible under the circumstances of a

strike. The key element in this strategy is the availability of temporary employees to

replace strikers. Although the need for such employees is greatly determined by the size

of the management staff and the degree to which automation exists in the agency, the

typical government agency will need to make a special effort to seek out temporary

employees to work during the strike. These temporary employees can be ob'f-oined from

various sources, among which ares

o.

C.

In many strikes not all members of the bargaining unit will cobpe\ro'fe in the
‘strike. Conséquenﬂy, these loyal employees are a source of needed labor during
the strike. By increasing their workday and rearranging their assignments, the
effective work of thase employees can be increasgd considerobly.l

In many public sector strikes, not all bargaining units will be on strike at once.
In other words, although the custodions'may be on strike, all other employees
(‘clerks, secretaries, tradesmen, etc.) may remain on the job. Given such a
situation, those who remain on the job can ble used, to some extent, to absorb
the work of those on strike. However, because those who remain on the job
may- also be union members or work under fixed job descriptions, there may be
limited flexibility in assigning these workers to other jobs. .

In many strikes the employer may need to aggressively recruit temporary

employees. Although some available workers might be unwilling to enter a

. struck agency, there are always some people who will cross a picket line.

Housewives, applicants, college students, and the general public are all possible

’
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sources of temporar'y-help‘. ln some coses, the employer may wush to offer A

\ . A d

w - ‘,prem|um pay: to attraet these potential workers. Y ’;_ RS

' .

~
.[";6
L,

“ .

vd Volunteers, in some exceptlonal sutuatuons, may be ovarlable., A hough

v, ' volunteérs may not . normally be avaulable and may not be the best type of

7

persons to have_ ‘on the job there have been some mstonces when volunteers

*n

have\helped out durmxas\struke, especl,ally ir publuc schaol strlkes. ) . '

. ' e. . In ma\v public agencies thére i |s a cla$mf|catlon of employees referred to as
) . "paraprofessqtals." For exam‘ple, many publxc school d|sfr|cts have ",
o« - "mstructronat -aldes o These are noncertified or nondegreed employ,ees whq '

i

assrst the classroom teacher, but who are not prln'saruly held accountable for

X'

\"‘

R actual pupil mstructlon. In the event’ of a strlke by school teachers,.these audes

can prowde a r|ch soUrce of help whlle the regular teachers are absent.

il . . ot
LA ..

. : Naturally, ‘an aide who cohtunues to vgork durlng a strrke, may encounter
N L host|I|ty from str|klng teachers when they return to the cldssrbom However, -
e ‘ that's one of the pruces that must be patd for keeplng the publuc schools open.
» - . . £

N ln the event of a protracted strlke,\t»he employer should consnder the vuabuhty of

- N ‘

. & .'. L " contracting out. . For example, in®  the event of a strike by CU§TOdIOl and
e ) .‘mamfenance personnel for a Iong perLod the agency should consrder hlrung a .
. e g‘. .-f‘«. co;npany from the private, sector to perfqrm\essentual dutles durmg the stnke. ../: f .
‘ !% k 9 = ln‘the prwa(te sectob ¢ a number of mdustrues have enteredunto mutuat aid pacts', /

e \ ,.

PRCRI For mple, most of the large mterState arrlunes haye agﬁements to help each
‘ - , I og:ut in the event of a stnl&z at least fmancially. When the state naﬂenal *
o o guard ls called in to collect trash and, garbage durtng a strlke by sanutatlo,n

workers, thus, too, is a form of a mutual a|d pact. By seekmg help f‘ram other

. ' " \government agencles, the struck agency has one more sowce of temporary help N ‘

‘ ‘i Ll . . ) * 4 - ‘
o~ to see\l? througl\ the perrod of the struke. TR ,j,' ‘l‘
~. ] n N . . et ., » .
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h No plan for reploclng strikers could be complete, however, without considering

=y

the use of supervusory persopnel Thls tactic hos already'. been discussed, but

‘—.A'.nl

; some repefmon is in order, Every government agency has employees who are '

consucxered’“monogement "and in most cases these persons are precluded from

[

collectr,ve borgoimng, and con be expected to remain on the job during a strrke.

By ex'rendlng the work hours of these employees, by denymg as mony leove

» requests as possible, and by reorrongmg their duties, one supervrsor con do the

\'y.ork of severol rank and file employees, at least for ‘a short period of time..

- v, . . N
Therefore, the supervisory staff should be laoked to initially as management's

. . 7
D {9 St
~*, ..
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P N o
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icl'rlel‘ 4jd during a-strike, ! <
l2 Mdce provrsroh for obtamlrg
nececsory supplies

]
¥

lfr~1s not uncommon dmong private industries accustomed to periodi¢ labor strife to
7 sl’ock up" for the period when they can no longer produce. For exomple, the steel

.mdus%ry will often produce ahead of demand, especially as mo;or umon contracts come up »

for renego'no'nons. Such a procedure is_only common sense st tegy, and oll employers

threotened wuth‘he possrblll'ry of a labor strike should carefully consider’ 'rhelr needs

.

"during a strike- cnd follow through with opproprro're preporo'rory measures. As a s'mke
Becomes o reosonoble possibility, the government agency should review its needs for food
19

fu,el,’ond o'rher'supplles necessary to keep the agency running. By having such supplies on

hand during, a s’rike, many problems are avoided, the major one being the crossing of

picket lines by ou'r"de private suppliers. . -

13.  Take ific recautions 1o safe- . .
quar dgchDersome and property N -

Gone T P >.
. ln exfreme sl'ruo'nons a. labor strike con create the environment for domoge to

ogency property and harm to agency personnel 'rhrough acts of sobo'roge and violence on

165
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picket llne." The first step in safeguarding the agency during a .‘,t;i'ke.is to inventory
.the securrty needs of the qgency with regard to both property and personnel. As far as
property and equrpment are concerned the agency should give special attentlon to
..protecting crucial {equipment' such as computers and data processors, telephone centers,
power controls, energy sowces,-valve stations, transportation equipment, and any other
equipment which if damaged would be a serious impediment to the continued operation of
,the agency.
In order to protect agency property, a number of actions should be taken:
a. The local pol|ce should be contacted and told that a strike is likely. Represent-
atwes of }he agency and the police should meet to discuss their respective
roles. .‘Many poltce departments are aware of thetr. responsibilities during a

7trike and can be of considerable assistance to the agency, particularly when

‘L faced with disorderly picket lines. -

P
b. The local fire department should be contacted and alerted to the fact that a

strike is rmmlnent‘or that a sfrrke is underway. ‘ .
c. Members of the supervrsory staff should be assigned to guard entrances to
agency'property. In some [cases, the number of entrances to agency buildings

should be reduced in ordediy better manage pedestrian traffic.

. o

d. Rdving patrols of supervisors, or others under special assignment, con be

p delegated to periodically monitor condifions on agency property, par‘hcularly

\_)‘

vulnerable property and crucial equrpment. '
e.. When a strike ls in progress, partlcularly if there is any threat of sabotage, '

. extra lsghts should be tumed on at nlght, especially outdoor Ilghts.

- Y

f. in large_qgencies not all employees are known to all members of the manage-

-t

-ment staff. There is always the possibility in Iarge agencies that unauthorized

ag:s’b)th ill will against the agency will enter the employer's property. To)

- ®
.
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minimize this risk, the strike committee should congider the possibility of
issuing identification cards to persons who are allowed to be on agency property
during a strike. As a matter of fact, identification cards are ¢ften advisable on

EY

a routine bosi;, even without a 8trike.

*

14, Moke tentative plans to punish employees

No illegal public employee strich should be allowed fo tc_Jlfe place, without some—»
appropriate punishment for the employees. The punishment may be os.slig;'lt as loss of pay
for days on strike, or the punishment coulci be as great as loss of pay, impc;sition of fines,
loss of employment, and mcorcerchon. More than hkely, however, the pumshment for
stnkers “(and their union) wull be mfluenced by the final seftlement to return to work. In
ony case, though, all types of punshment should be reviewed, among which are these:

a. The least that an employee should suffer for éngoging in an illegal strike s the
Iogs of a day's salary for each day on strike. One state has gone beyond this
(New York) and requires that a public employee forfeit two days wages for each
day on strike. Not only thdt, but the loss in wages; is not deductible from the
federal incomé tax payment of the employee!

In public educct.ion, the issue of loss of pay is comblicoted by the fact_
that all states require that student; be in school @ minimum number of ddys
each year, say |80 days. When teachers go out on strike and the schoéls '
consequenﬂy are closed, reducing the school year to less than 180 days, most

_ stqtes requnre that the days be made up, thus guoronteemg the teacher at leasf

I80 days pay, regardless of how long the strike goes on. In the case of public

Qchool strikes, the local scigool boord should consult with its attorney and with

the state superintendent of schools, in order to ‘decide the issue of make-up

| 163
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doys'.w There is no one rule which the_authors can offer which would be
applicable to all situations. .
In a number of public employee strikes, there have been dismissals of strikers,

the most notorious such case of dismissals being that of the federal air

controllers in the summer of 198t. The dismissal of public employees for™ -

engaging in an'illegal strike can range from easy to difficult, if not impossible
in some cases. In cases where public employees are working with no con'frc;c'f
and there are no local or sto';e restrictions on dismissals, the termination of an
employee can be quite easy. However, where employees are protected by
contracts and state tenure laws, as in the case of most public school jeoc;i)ers,
their dismissal can be quite difficult. Regardless of the public employe
involved, however, a public employer con.side:i:g dismissal of its employees f;>r
striking should seek the advice of competent legal counsel. For more
information on this 'ropic, the reader should consult the section in this book
which discusses the legal aspects ?f punishi‘ng strikers. |

In addition to other strike penalties, the employer may wish to impose

suspension from duty with a cqrrespon_ding loss of pay. Again, however, legal
counsel should be sought before such action is taken, .

A number of public employees can be empld9ed only as I6ng:; as they possess
som® required cer‘ﬂficoﬁori, such as a nurse's certificate or a teacher's
certificate. In such cases the employer may wish to conside;‘petitioning the
appropriate authority to revoke such certificates. This. is an extreme punish-

b .
ment, in that the employee, could be deprived forever of making a living in his

field of training. Therefore, revocation of sﬁch certificates should be at- )

oy

tempted only in extreme situatiens.

I
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Written reprimands can be another form of punishment. Such written repri-
mands are normally placed iin the employee's permanent peréonnel jacket and
serve notice that any repetition of the offense will result in harsher penalty.
When probationary employees participate in a s'rrike the employer ;should
determine if their unexcused absence constitutes a break in pro.ba'rionory
service. If 'rh‘d/uld be the case, the employee would be required to re-serve
the probationary period.

In order to punish strikers and break up a group of troﬁblemokers at the same
time, the public employer should consider the viability of reassigning strikers to
ofhér jobs or transferring strikers to jobs at different locations.

Under a numser of state bargaining laws, as well as the executive ordef
governing collective bargaining among federal employees, a union that partici-
pates in an illegal strike can be decertified, which means that the union no
longer represents the employees who ;vent out on strike. As far as the union is
concerned, such a ;nové is an act of capital punishmeh'r; consequently, the union
can be expected to respond accordingly. In any attempt by the‘employei' to
decertify the union, however, the employer should seek the ossisi‘once of
competent legal counsel to be sure that the legal provisions for decertification
are followed correctly.

In a number of public employee strikes, the employer (or taxpayer in some
instances) has attempted to sue the striking union, as well as the individual

. 8
employees who struck. Such suits generally arise from the fact that a strike

not only deprives citizens of services which they pay for through taxes, but may

*

in some instances result in actual damages. In a nbmber of strikes nonstriking .

employees have sued the Union responsible for the strike, as well as individual

strikers, for injury sustained while trying to cross a picket line. In other cases,

. 170 W
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the courts have imposed fines on both the union and its members. For a legal
examination of this topic, the.reader should refer to the section in this book on

" the leg'ol?bmificoﬁo}\s of public sector strikes.

15. Develop special plans to handle picketing

Pick{eting consists of a union po;sting members at approaches to the work site for the
purpose of observing and reporting those who report to work ond for the pun;pose of
discouraging other workers from entering the workplace. Picketing is also used to
demonstrate to the public the disputes which the unionized employees have with 'rhe

employer. . Picketing is an experience that most people are not occustomed to, and

therefore sets into monon uncertain behowor .on the part of those associated with

picketing. As a result, conflicts often arise where picketing takes place, particularly
when workers attempt to cross a picket line. The crossing of a picket line is a primary
threat "fo the union's strike strategy. Understandably, picketers might, under those
conditions, become more aggressive than they would in more normal situations. ‘

Whenever a strike takes place, management should assume that picketing will
follow. Moanagement should olso.;ssume that it should take some action in response to
picketing to the continued operations of the agency.

) a. Picketing should take plc;ce where it will do the least harm to the continued
operation of the a;ency. Ger.\erol‘ly, this means that picketing will take f)loce
on public property ;:round the émplo;'er's property. Whel:e public property is
used, the picketers come under the juriSdiEtion of the local police. Where
picketing is allowed on .agency property, the employer and 'rhe‘pqlice sh;>uld
.have clear unders'randings; regarding who has jurisdiction in the event disciplin-
iﬁg of picketers is necessary. |f aprivate police force is used to protect agency

property, there should be a clear understanding of the powers of such a group.

-
4 .




183
L

Where both the local pollce and prrvate pollce are involved, both should have
foce-to-foce understondmgs regardmg 'rhelr ‘respective roles.

F requently, prcke'rers wrll engage in behavior which cannot be toleraM
bu'r a full arrest may be too exireme an act to carry out. In some such
si;uoﬁdhs thé rpolice may wish to remove the culprit from the picketing area

and "take him in" fof quesﬂomng. Durmg the questioning, the prcke#er can be

4."
reasoned wr'rh in an effort 'ro correct his behavior. However, in cases where a
picketer blatantly defies the Iaw, prompt arrest is the only approprrofe answer.

In some cases, the employer and the union will have an agreement on how

.biekeﬁng -shall be carried out.. This is not .to suggest necessarily that

- - -

.- -managj_gr_iaeﬁf should feel compelled to reach an agreement with the union on the -

monner.in which the union will picket. If the union will not agree to reosonable

requests of the employer 'rho'r plckenng be corrled ou'r peacefully, =then

managemen'r should take appropriate steps to counter the unacceptable actions

of the picketers.

. - B

b. Supreme effort should be made to avoid confrontations of any type on the

_ picket line.. Nonstriking employees should stay away from strikers. Supervisors
"~ should not allow themselves to be baited by comments fro‘rrr strikers. Managers
'should not attempt to "eap" with picketers. In o'fher words, no oc:fion should be
ollewed to take place which might previde grounds for an acrimonious event. |

¢. Speciol care should be token where vehrcle trafhc is near picketers, especially -

lf/ ehicles are used to cross a prcket line in order to enter the place of work. o

Thjs,Js where ngecidents” occur' most often. That's why it is important to finda ™

- » . -‘,‘:

LRy

way fo get people into the agency without crossing a picket Ime. A
d. Irrespective of whether people enter the ploce of work by foot or by vehicle,
"clear path! must be kept open, if a plcke'r Ime rs in the way. If nonstrikers

- ) ; ,
€ s D * ¢
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connot enter the work site without ' abrasion with oicketers,_' then careful
consideration should be given to alternative s'rr‘o'regies. The authors are
reminded of one particularly violent strike ogains'r one of the nation's largest
newspapers, where the owners were ’roken to and from their. newspaper building
roof by helicopter, because it was lmposslble to enter the bunldmg otherwise
wnhou'r the cleor donger of bodlly harm. In some strikes it is advisable to have
available workers assemble a'r a locatidn removed from their place of work,
where they can be transported in a bus rhr'obgh the picket line, Often the |

police can-assist in this maneuver. - -

A camera which instantly self-develops its film can be useful during a strike,
7 " 3

particularly on the picket Ifn’e\ or where violence and sabotage has taken place.
’ -~

If a regulor camera is used, it is difficult to osssio're the pic'rure which is

Ten

eventuolly developed with the even'r in ques'non. With an instant comero,*the
pho'rogropher can wrl're on the ‘back of the developed picture exactly whot took

place and who 'rhe persbns are in the picture. Such pictures can be valuable

=
T
\

e'wdence should the s‘trlke end up in courj Per%ns taking such pleUI’es,

A N . \-“\,c

however, shouldbe worned that plc‘ture 'rokmg on_a picket llne might incite

: hqs'nle oc'non by plcketers. Therefore, Opproprro're evdsive tocncs should be |

¢ P o4

. employed to mlnlmize the rjsk of"' confrontation., .o

f. When an m;unehon ogomst a strike is requested ond grante 'rh‘eserving of
R .
temporary resfrommg orders will"be necessory, but in some cases, the officials

/ of fhe umon conno'r be located in order to serve the orders. In such a _case,
= o . * * - o~ .

L

quonﬁ'nes of the 'remporory restraining orders may be served omong plcketers.
Exactly who does this, and how, should be ‘a subject of clear undersfondmg

be'rween the employer, its legal counsel, end those who serve the orders.
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g. In the event fhdt,improper action takes place on.'rhe picket line or acts of ,
viclence and sabotage are perpetrated, 'rf:ere may be witnesses to such acts. In
such.cases, an immediate written deposmon may be called for. A deposition is -
a form of an "élffidavit" or "oath" Spécificolly, howéver, a'.deposiﬁon is the

, testiﬁor;y of a witness taken upbn interrogatories, reduced to writing, duly
au'rhen'ricated! and intendggi for use in court at a later date, Without such

documentafion testimony béfore & court may be'less crecLible.
16. Keep alog of strike activities i

- » . - -

When _quhA'il_xer occurs, cd’r,efulire‘cords should be kept of all events associated with
the strike. This should be done f?r several reasons: . ‘
a. The .agency may 'face another strike by the san.'le group or q different group

again En, the future, This recgr'd of events will help prepare for the next strike.
b. The strike may end up to*b:e a dispute in céurt, and in that ’even'r, a detailed

written document‘aﬁon of the strike should help the employer win its'cose:
c. Thé strike log provides a source of information for the mono;;ehent team to

handle other em'ergencieé. ‘ | . Co .
d All sfrikegs__end evenﬁ;dlly, and as ef'f<‘>r:_ts are made to end 'rhé. strike, a detailed

record of fhe‘union's activities is helpful .in defining the terms for settling the

s'n;ike. |

Cenerally Speok;;\g, the strike log should be a.running daily summary_ of all

significant evqﬂs which 'rrdnspire dyrihg the §trike ond should be accompanied by the

following documentation: . I | .

a, A copy of each d‘eposit_ion‘ taken, during the strike. Depositions have beer;

discussed earlier in this chapter. °

o*




' . a*
b. Written eye witness accounts of signi&con'r events which took place during the
.3 . ’ ’ p

strike, such as violence on the picket line, S
c. Copies of photographs which have been taken relative to the sfr.ike.‘ .

d. Attendance records of employees. These records will be necessory to docurrre7(t

the absences of strikers. ., /
e. Press clippings. Public employee str]kes are usuolly covered corefyl y by the
press. Not. only will these clippings be of use to* 'rhe smke 'IOg, }Qt they wull

provide informotlon obout whof the union is domg fhot Would n94 otherwise be )

! s '
e -

known, Surprlsmgly, the nion wnll of’ren reveol vital informqﬂon to the prew' h

&

A

EIEY

which it would not reveal to the employer. B

l

f. Copies of adll correspondence reloted to the.strike, All ‘types of wriﬂen

correspondence take ploce during a strike: Iet'rers to the court,’ _cornmmlca-

[

tions to the umon, let ters to employees, memoranda to supervnsors, e'r.c. All of

L

these documents shbuld be re'ro;ned as o,port of the g'rrlke record. +
: . ¢ = .
. g. Telephone calls. During a strike crucial information is exchanged by telephone.
i v . o

A summary of what was .communicated in these telephone calls should, be -

2

. : retained, - - ' - Lo e

h. During a strike various types of meetings will be held: meeﬂngs with the utiion,

“ e

meeﬂngs with the ot'rorney, meetings with the governmg body, etc, Mlnutes of

-
",

al! of 'rhese meeﬂngs should be made a part of the s'mke loge. . "

.
- . ’ .
. v

. - 17. Make specific provision for how'to handle - - . :
T employeebene%its MJL;E str[_l? L . : L

To 'rhe exten'r odmims'rro'rively ond. legolly posslble, oII benefl'rs Who'rsoever whlch

accruve from .one's employment should be drsconﬂnued during a strike. Use of Ieave,

' @,

»occumulohon of leave, payment of .all insurance premiums, payroll deductions, 0ccumula- .



tion of probationary credit, and payment of wages are all examples of benefits which

should cease the moment that a public employee engages in an illegal strike.

a.

Co

event of a s'mke all such deduc'nons should be 'fermlno'red for strlkers/

Insurance coverage. Many public employers make full or partial payment

-

toward premiums on various employee insurance policies, such as medical

insurance, disability insurance, pension funds, dental insurance, life insurance,

etc. To the extent possible all such premium payments should cease as soon as
a strike takes place. Where premiums are paid in advance, as is usually the
case, the employer's attorney should be asked to determine if payment\on any
such policies can be denied while an employee is absent without approval
engaging in an illegal strike. If this is not possible, then the _employer‘ should
refuse to pay any such premiums on the net poz'rbll for a period equal to the
number of days the employees were on strike, Although many employers do not
examine their various employee insurance plans from the standpoint of what to
do during a strike until a strike occurs, the authors are suggésting:'rhq'r all
employers engaged in colleé:ﬁve bal;goining look at 'rh:eir insurance p‘lfbéroms
now. To the extent possible, provision should be made in these Er\fobrams to
assure that no benefits will be paid to any employee engaged in a s'rr;l;e\.w

Payroll deductions. Many public employers will provide payroll deductions for
various employee welfare programs, even though the emp!oye‘ih does not

contribute. For example, employee credit unions are frequently sg?bor'fed by

an employer by providing payroll deduction for credn union, members. In"the

a~

\

Annual leave. To the e;den'r possible, all annual leave shauld 1.>e dgpxec{ to all

. N b .
employees in the bargaining unit which is engaging in the strike, Furthermore,
L.

all accumulation of leave should cease “during the strike. In the case of

= ! -~

employees who were on approved vacation ledve when the strike began, on

A
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individual determination will need to be made. In the event of persons who

» . )‘
were scheduled for approved leave during the strike, with minor exceptions,

‘fhese pel:;;ns should have their leaves cancelled.

.

Sick leave, Sin_'\ilquy, sick leave shBula" not be granted during the strike, nor
should sick leave accumulation be granted. However, sick leave payments can
be given to t.he employee who was on approved sick leave before ;he strike
began, if an cpproved'physicion's certification is p{esengsed.

Other leaves. To the extenL adrﬁini;tratively possiblé and legally permissible,
all other leaves §h9uld be deni;d duringfthe strike. Personal leave, business
leave, bereavement leave, emergency leave, etc. are all e:‘cgnp]eé of such
leaves that should be voided. Disability Iéave ond benefits should'be denied to

any striker injured on the picket line. Where issues of leave cannot be resolved
, :

. .~

on a blanket basis and there are individugl problems, each of these individual

problems should be handled on its individual merits. - '

-
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CHAPTER XV

~

COMMUNICATIONS DURING THE STRIKE J

o

s
[

Mon); public employee strikes are nnt settled at 'fh\el‘ bargaining table; they are
settled in the arena of pnblic opinion. In governm;en'f labor strikes, where "fhere is
considerdble public involvement (e.g., public school, air cnntrollers, police, fire, etc.), the
“union and the erﬁplo;er become locked in a struggle over who shall have the support of: the
?ublic_ and the, nower structure surrounding the particular government \opera'fion.
Consequently, communications during a strike become decisive, in that only through
c:/onnmunicotions can the emplo!er hope to rally puBIic support. for its position on- the
issues:_kwhich caused the s'fr'ike. |
B.u\'f'effe;:'five communications during a s'f;ike are also important in order to keep the
ogené; operp'fing during the strike. Without a good communications network within the
Jagency, there is the Ilkehhood that the workforce which remains on the job during a strike
cmno§ be monaged suffucuemly well to ke&p the agency functioning, F ollowing are some
sugges,tl_ons of ¢ proven procncalny which should provide good communlca'nons (internally
and ex'f;molly) df;ring a strike by teachers and other government employeés.
a. | Announce 1o the e;nployees and the bublic that the agency will continve to
operate at the maximum level pos:sible during the_strike. The announcement
e‘.shqs{;ld n‘ioke it clear- that any legal limit will be sought to keep the agency
dp'eég"'(in'g durﬁg the strike; even if only‘o'f a minimal emergency level. It is
|mi)o‘fiat:t tﬁq};@s ‘announcement’ be p“ers,uosi\{el.‘ Especially, the ;t(iking
ernploy.e‘és__ should have no doubt“about the agency's will and nbility to continue
° ‘opero'fions. This announcement should also make it clear that there will be no

substonﬁve ssuons on matters in dispute and that no s'friker will go

unpumshed The qufhcir 2helped in the preparation of one such announcemént

V d
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hich. was particularly "dramatic. The announcement that operations would f

o tihue was made b); the superlntendent of schools outsi'de of a classroom <

- 4
where the teacher wason strike. After a very convincing announcement» that

schools would remaln opehﬂho matlter what, the superintendent turned from the *
e

cameras a‘n_d‘ entered the cIassroom~ to serve as a substitute’ teacher. The
[ ct -

. " _ \ - example he set gavé great gncouragement to others who wanted to keep schools
\ S | open, Inci%entally‘, the schools.rernained open in that case and th rike T
quapsed.’ , | . , i :’ .
} ﬁb.\.Set wp. a strlke oommunlcatlons center. In order to heIp assure that alI .

N L]

necessary commumcatlons wnll take place during a strike, a room near the’

Y

.

. ' " agency headquarters should be approprlately prepared. Thls commumcatlons
' cénter should have, provuslons for the followmg' A T
o ® Proylslon must be mode to dypllcate written c0mmunications. ldeally,

- . this meaps thaf there should be an mstant copler far smqll runs needed

Yo |mmed|ately. "For larger quantmes, an mdustrual type printer |s better,

L

. but it must be kept i mmd that the’" personnel who operate° such

.4+ equipment may be on strike. If all elge fails, however, pnvate printing- )
, : . , v .
_ canbe contracted for.  * e o |
. ,‘ P Several “hot Ilnes“ should be lﬁstalled. These are specnal telephone lines " )
_ ' Wthh give out ar corded message when a certa|n~ number is called
‘ 5.“; " . These hot lines are‘ 'Very helpful Jin resw other telephone llnes for .
. ‘

individual commumcdtlons. The hot line message should be any infor-

’ , ) . . mation which the agency fS:els would be helpful to. those seekmg mform-
e oo ation o the, status of the strlke ond the services of the agency. '
. w ) .‘. > o ln some strlke cases, the agencx may find lt)necessary to have mstalled a*
) \ Ko, T few extra telephone lmes for the dura'non of ‘the strlke. These numbers
N L . ‘ o : - R
‘a ) ' \ . . og% o " ‘ % ‘
Q “ -'. : ,} . , 1.’79 S '-“ L . .
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can-be publicized 1hrough the mediq.t However, the ogency should

consnder at Ieast one or severql "private" numbers whlch are known only

© to spdfkied persons,,such as members of the sjrlke committee, the

et'c. These secret numbers .assure communicdﬁons

between members of top monagement no matter how heovy tmfflc

’

becomes on the other telephone lines. The ou’fhors were involved in one

governing

-

porhculgrly,effechve unron tactic where striking teachers kept Cl“ school

telephone lines busy conﬁnuoﬁsly to keep the school administrators from

.. contacting needed substitute teachers. Since no other provnsaons had been

. made for .telephone calls, mmﬁgement faced a serious obstocle in thot

instance. In some cases, management may wnsh to consider the estoblnsh—

~~ «

ment of a telephone chgin. _In this WQy vital messoges can be communi;
cated to a specified audience qunckly. - ' '
In particularly complex strikes\ which rediilre found-the-clock counter

nleaéeres, the agency should consider providing for sleeping arrangements

* &

in.the comm@i@& center. oo . ,
1 4
.Smce telephones may fail due to tactics employed by the umon, ot &

14

meons of cqmmunlcotlons should be considéred. Two-woy radios can be

~

used not only for dtrect communications, but ihey can be used to

contact available helephone outletsx* In the event of tot« breakdown in
. eommumgqhons, "runners“ can 'be"®ed to carry messages where needed_.
The eommum'c(ations center sl;mould have access to all informafion needed
in order to communjcate with any source relative to\the strike. Such
informdtion should include names and a‘ddresses of employees, thelr
| teleph(:&

numbers,wwl;ere the press can be reached at ‘all times, fhe
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constant whereabop'rs of ali persons vitol to managing the strike, the
location of the union leod'ers, e'fc:

*. Naturally, the comniunications center should be adequately equippéd with

typewriters, dictaphones, desks, collators, tables, office supplies, etc.

Appoint only one media spokesperson. Just as there should be only one ‘

exclusive sp.okesperson in negotiations, there pshould be on!y one exclusive
spokesperson for mlonagemen'r during the strikg. All other members of the
mogdgemen'r team, including members of the governing body, should be/required
to make no statement to the press. And, it should be made clear that anyone
who violates this rule is not spe.aking for the agency. To trle extent possible,

the spokesperson should be someone who has some expertise in dealing with the

o .

media.

’

Minimize the use of threats. Granted, employees must understand that they

. ‘ £~ T PN . -‘ .
- will not go unpunished as a result of their illégal strike against the public

emp'ioyer. ever, communica'riqns during_the strike should not dwell on

-

. : 14 . "
threats against the employees.. To the extent possible, any criticism of ..
employees.>sh6u|d be directed toward their union, in an djﬂempt to keep the
pressure on the ufiion and its leaders. In almost all public sector strikes, the ..

I employees will return to the job, and the parties should have as few unpleasant

' 3

‘ feellngs about each other as.possible. ‘
There should be a clear e:qalmaﬂon of the employer's positlon. Whehever an

nmposse is reached in negoﬂaflons,‘ the en‘oyer should at'remp'r 'ro clear, the

table of any posmons whnch are not publu:ly defensibre. Otherwuse, the

employer.s attempt to enlist the support of the public wnll be thdermmed. Thlsg_\

-~

o fundomen'r rule is even more u’nportant when there is a strike. Npt only must

-

the publlc employer have a reasonable position on the various strike i |ssues, but

A

[
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l.  Suggestions for working with the press

-~ 78

'
hd ¢

the employer must convey its position effectively to the public and the power
sfrucfure surro;ging the public agency. Background brfefings, news con-
ferences, letters to patrons, advertisements, mass ‘meetings, etc. all can be
used‘fo explain clearly why the employer will not acquiesce to the union's
demands. ¢

Issve tﬂfirnafur'ns witl caution. Although strikers must not be ollowed to go
vnpunished when they strike, the employer should use caution in issuing an

et

immutable ultimatum. Chances are, the employer is better off to leave some

room for face-saving on the part of the union, After all, if the union is to order
itssmembers back to work, the union must hdve @ little something to convince

the workers that their sacrifice was worth it.

.
v

¢ -

Since the media plays a vital role in communicofing ranagement's position during

’

fhe strike, here are some useful suggesflons for workmg wnh the press

. b,

" Try not to have a "press oonference " A press conference is supposed to be an

opporfunlfy for the press to engoge in conference wrth the person who colle 4

fhe conference. This means 1hof the préss should be allowed to rqrse any
question or any,issue and expecf an honest and full response. The frdobte with
press conferenCes is that fhey can easily gef ouf of control. Mosf're)orfers are '
qune adepf at infrmrdcmng $pokespersons, especlolly if fhey are mexper:enced. : i
Rofher thon have a press conference, simply :ssue fhe informofron whrch 1s
desrrffor release. on‘d onswer questions only abéut that information. ‘

Have a prw release only when there is important news. In order for the media

to respond with interest % management news releases, each news release must

- .. ’ ’ . o«
have something.newsworthy in them. An announcement that management is

*
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opposed to the strike would be useless 16 the press; héwev‘er, an announcement
that an injunction is being sought to stop the strike wouid be of grea"f interest
to the media.

Do not play favorites. Some empfoyers have tried to play th: press by being
more helpful to one newspaper than aiother. This is a mistake, because the
unfavored newspaper will surely ffilbark upon a compaign to embarrass the
employer for its actions. Therefore, treat all media representatives equi.'rably.
Appreciate media deadlines. Reporters have their rigid deadlines to meet. The
employer can be very helpful to the press by recognizing these deadlines and
timing releases in a manner helpful to the reporters.

Do not attempt to "use" ';he press. Some naive public officials seem 40 believe
that the press was established to help government propagandize the public, A
government ;lgency which distorts information in order to get its point across
can expect eventually to be trapped by its own lies\. If the employer cannot be
honest about an issue, then the employer should have ;\othing to say.

There are no "off-the-record” comments. Some officials seem to think that
they can es;'foblish special rapport with reporters by confiding in them. Tho'f' is
a mistake. Anything which c;nybody says to a reporter should be assumed to be
information which will be reported. |

Don't say "No comment." ThereA are many questions from reporters which
cannot and should ‘no'r be answered, but there are better answers than "No
comment." i’he best way to handle such a response is to explain why the
spokesman is not at liberty to give a more.thorough response. But almost any

gomment is better thar "No comment."

. . ‘ \
Respond promptly. When a message is left that the media is trying to re}h

management's spokespersbn, there should be a response as soon as possitsie;

A&y

. » .
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otherwise, the rebor'rer will seek other sources to obtain the needed infor-
mation. Should the reporter contact someone who is not authorized to
comment on the strike, that persoﬁ should offer to put the reporter iq contact
with the proper pefson who is authorized to speak on the matter.

Background briefings are helpful—sometimes. Sometimes strike issues are very
complicated, and the press may ﬁo'r adequately understand the issues, and, as. g
result, report in_correc'r interpretations t6 the public. In such cases, the
employer may wish to consider a "background briefing" session for the press.
The purpose of such a briefing is to help the media understand the background
of the issues which caused the strike. The danger of such a meeting, however,
is that the reporters may take over and get into matters not contemplated by
management. L ’

Keep the press out of negotiations. Except for a few states, labor negotiations
con be conducted in private sessions. This rule should not be broken if
negoﬁaﬁbns continue durin’g‘ the strike. No worse mistake can be made than to
ope‘n negotiations sessions to the press, especially when relo'ric;nships are tense
between the parties.

Don't‘use jo;gon. Every special' field of endeavor seems to have special

(
language indigenous to that field. Such langyage is referred to as "jargon."

Jargon is technical terminology or characteristic idiomatic speech of a

,spéciolized activity. To the average lay person such language is of’ren?qbs:cure

»

in meaning and pretentious; therefore, jargon should be avoided. All press

A . . ’ .
releases should be phrased in language which is easily understood by the typical

person on the street. ' ) i

.

Attributions are important. Reporters do not like to deal with "unnamed

sources" or an "agency spokesperson." Beporters"mderstondobly want the
. g, b
4 A . .. ,'/
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name, rank, and serial number of persons releasing information. By knowing

exactly who said what, the news release carries much more credibility.

Incidentally, be sure that all names and titles are spélled correctly. h
m. Keep your team informed. Members of the management team, especially those
on the strike committee? should not have to read 'fhp local newspaper in order
to find out what the employér is do/ing about the strike. Consequently, all
pertinent members of the management tec;m should be informed of all infor-
mation released to the public, preferably as far in advance of the release as
po;sible. The authors remember one especially trying situation where after an
all night impasse session in a hotel and being on the verge of a settlement, 'rhg

morning newspaper was brought into the room where we were ready to reach

\24

agreement. The headlines carried a statement by the" chairman of the
governing body stating that no further concessions .would ‘be approved.

Obviously, there was no agreement that morning.

v Vo
.

»

:n.  Don't be on the defensive. The press should be viewed as a valuable aid in
resolving a strike, rather than g hindrance. Consequently, the spokesperson for

management should not feel threatened by the media representatives and

recognize that their questions are an expression of a sincere aftempt to
perform an important job.. ’ : 7 .
o. Avoid editorial comments. Although the press presents a temptation to

editorialize about the strike, press releases should be used to release facts and

.
kl
.

;;o'f'opinipns. Leave the editorials to the newspaper owner and editor. . .

+

p. Exchange telephone numbers.' During a strike, news does’ not devejpp just’

w‘ * *
during éus';ness hours. Tharefore, both the spokesperson fxr the employer and

L

members of-ie press should exchange telepone numbers where they can be

o ' reached at'all times, ~ ) ‘.
< . . .




2. Suggestions for preparing press; releases
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a

The chances of a press release beirig used as submitted are increased if the release.

is preporéd in the accepted manner. Here are some suggestions:

a.

b.

C.

e,

Avoid gd&ctivesu ‘Just stick to the féct;. .

»

Type the release on standard 8% x |1 white paper.\
Leave the top third of the page blank, except for information describing the
source, such as name and address of theé organization releasing\ the information,

the author's name, title and telephone number where he may be reached.

Double space all text.

End each page with a complete paragraph. This helps the editor prepare the
story for print. : .
Make ‘the release short and to the point. If more than one page is needed, 'fyp;e
"More" at the bottom of the page. . |

At the end of the .releose use one of these signs to indicate that there is no
more to the release:' it X>'(X, or ¥%%, |
tse wide margins.so the edi'fox" can rpake notations. ‘

Identify. every person named in’ the release, spelling all names and titles

correctly.

- /

& .
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CHAPTER XVI . -

4 .
A Y

ENDING THE STRIKE e

There never has been a public sector strike which has started that has not ended.

They all end eventually, and 'fhey end as the result of a number of factors: .

a. Some'nmes the parties continue to nego'no're durmg 'fhe s'rrlkel with the re5ul'r

that the por'fles find grounds upon which to seffle. L
b. Mediation May be employed te hélp resplye;—{hﬁ:“-’issues,' R
c. Bdct findingm used Io encouraﬁe the pcmes to reach ogreement.

d. Interest orbl'fro'non (dlscussed prevmu,s]y in 'fhls book) moy be ogreed 'fo i

<

be'fween the por'rles. .1"; T o R R
e. A c0ur'f order moy end the. strike (bu'f |'r moy not end. 'rhe 'dlspuw) S 7
. \‘ , "~ '

f. Public pressure may force the -parties to make needed concessnons.

g. Legal, economlc, and psychologlcdl pressures whlch accqmpeny a s'frlke mny ST

force the parties to make heeded concessions'to eoch ot'her. o e

« . B .
. . - Le T e s . - on
! ¢ < . . & Te .
. PR > . A

l. . Theogreement‘ro&etﬁe .-.";"1 T S ', L .

Before the strike e}'lds, the union may, raisé a’ number of ques'flons reqordmg thew

terms for re'furnmg to work Thls ossymes 'fhot the $ubstonhve issues which caused the$ .

*

s'rr:ke 'ro begin with have been resolved Quute often bef‘ore the union will order its

members bock tQ work, the unloh will mdke Q number of demands and s'fo'fe that the - | p

'»\"

re5ults of such demands. sh0uld‘be mcluded in the. lobor contraqct. tf monagemen'r is wulllng

»

to dnscuss 1he 1erms for se'rﬂu;g the strlke, manogement shovld@emond 'rho'r any terms for '

. - ¥

senlmg the struke be mcluded 1(1 a separate egreement. Before ﬂ wlll order rts .(nembers i

N AN . - ‘ . o ‘
v et
back ta work, the umon-ch( demnnd that: w0 4w e ST T T g
-~ K4 . ot T Ty e
a.. There be full amnesty for all strikers. . ) . . ’ "L
: ; ¢ oy , ' . §
] . h; ‘ N -

178 . - a - /I,

I * - rl\ A S ’, » .
~y . L
e 13/ . 'A." % ) ’ ‘ ."f.'/.‘,

! LY " ' -t L - f



b. No entries re/gordmg the strike will be placed in the employee s persannel f4le.

¥ c. There will be no mentlon of the strlke in the employee's evoluotlon.

d. There will be no salary loss,

e. Thelq:;no reprisc:lse : ‘ '
| f.. Ali bene { ill be restored. T . . i .

In response to these demands the employer may maintain that:
. ¢ . . .
a. There.will be no use of the term "omnesty," but the condltlons for réturn to

. work will be entltled "Return To Work Agreement "

b, There will be no restorohon of pcy lost as a result of the strike,

C. -'[here will be a lo§s in ql.l applicable benefits eqmvolent to the time lost during

-

the strlke. .
d. No grlevonces wnll be lodged as result of the strike.

e. All lﬁgol sunts by. the umon*ogomst the employer will bé withdrawn,

. \
f. A specific return dote Wlll be desrgnated .- N

.

g. There will be no reprlsol& by the._umon or its members against any unit member

who di(i not portlc'ibote in -tﬁe stri‘lce; . . ]

Becc\use the stnke ntself mtroduces these new disputes, the énd of the strike can

e

¢

mtroduce contmued strrke, unless tlte terms of the strlke settlement have been developed

ond wrltten wuth the full understandmg of both parties. No strike should be pen*hntted to

‘A,

end unless the fol}owmg st:bjects hove been considered and put into a written ogreement

»
"

where opphcoble' " ' T .

» .
» o« ‘w

:

The flnol ogreement on the“nssues which caused the strlke to begin with, For

exomple, sf a dlspute aver solory caused the strike, what is the salary which hos .
been ogreed t lf there wds more than one issue which coused the strike, eoch

of.‘l_hesé.lssg, : must be fmolly resolved, lf the resolution oﬁ any of these

[ . . P : * - ~
N3 Co . . ’ o

-

o,
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- dispytes involved referring them for further study, or some other defen;ing\

action, the terms of such actions should be spelled out clearly. : .

[y . N
-

" b. ‘ll' there are any pending legal suits between the parties, there should be an

-

cer - " agreement as to their future status, In some cases, the appropriate action. R

- N

mlgl‘fl be to termindte all such suits. - -
c. The terms for resumption of operations must be spelled out élearly. An exact
date and time. for the return of all strikers must be specified. The manner by '

which employees are to be notified should be agreed to be’fween lhe ur),lor; lcind '
, > ] » -’ t . ~ o
" the employer. -

; r
. . . - /

d. If the union has requested pay or benefi'r;s for any period during the strike, "rhls

& . ' . ts

request musf. be resolved in writing along with all other issues covered in the

- : b
1 E

¢ . ~return-to-work agreemerit. . ’ )

. .
- < 0 ‘

-

. €. , The parties should agree that neither will engage in reprisals. Although such an
o;reémq\'f could take many forms, here is @ sample: "“The Uhion dgrees.fhat
.« - neither it nor its members will foke any action, dlrec'fly or lndlrecfly, against

any employee or person for non-pm'm:tpahon in the s'rrlke and strlke-relo'red

1 N 4

'achvmes, and will ac’flvely seek to dlscourage any actions ogalns'f such people.

This no-reprisal clause shall, in no way, preclude the vgllhhéldmg of’dnrec’r and .

b
St

. . indirect cempensahon for. non-performance of! servrce durmg fhe s'mke. ‘ Nor

y
v ~ . fa - -
4

shall 'fhls clouse apply to management employees or 'fo ony legal ac'non against.

. employees who commmed acts of sabofage, v,lolence or vnolo'nons of the law."
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. + .
2. After the sfrlke : . U

* In pl@inning for 'fhe employees to return to their jobs after the strike, a number of

g
A\ pom'fs need to be considered in advance:

~

_\

N ; a. Hearings may be necessary. Strikes raise many questions which are never faced
by a government agency unless it experiences a strike by 'i'fs employees.
Although as many as possible of thiese questions should be resolved in the
"Agreement To Return To Wgfk," there are bound to be individual questions
about individual employees which can be onsweréd only on their individual
merits. In such instances, each cqs;e must” be exomined. seporof:aly. " For
example: Was John Doe.dctually sick at the bégfnning of the strike, or was he
on strike? \;Vos Jane Smith forceably kept from returning to work by the uniop?
Questions éuch.os these must be dealt with on an individual basis. ‘

b. Kee;; strikers separate from nonstrikers. When it is agreed that strikers are.to
return to work at a specific time, every effort should be made to minimizé
con'ro(:'f‘be'fween those who went on strike and those who replaced them.
Otherwise, the return to work 'moy turn out to be a free-for-all. |

c. Do not hold reconciliation meetings. Before the s"friking employees return to
wo;k superyjsors s\hpuld“be warned not to hold meetings in an a’rtempt 'r.o bring
strikers and nonstrikers 'fogetger Such reconciliation meetings almost always
foll if not making the return to work even worse than it otherwise would have

»

- been. - » ”
d. Do not discriminate. Once it has been decided how strikers shall be punished,
* that should be the end of such discrimination between strikers and nonstrikers.
Continued harassment of employees who struck will simply lead to grievances,

strife, and maybe another strike Iyter.




e.
} f.
e
. g.
| ‘h.
' f ’

name of the person to contact for assistance.
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v

Prepare a joirit press release. Ideally, when the strike is over, the parties
should issue a press release‘ mutually agreed to. This c'l‘pprodch to ending.the
strike minimizes; misundgrs'randings,’ and conveys to the employees and the
public that the parties have reached a final agreement.

Notify employees of strike settlement terms.- To avloid confusion among rank
and file employees‘ as to what is expected upon their return, management shoqu

draw up a clear communication specifying exactly the terms of the strike

settlement. For those employees who have questions, they should be given the

t
”

Deal with reprisals qaickly. Should there be acts "of reprisals against
nonstriking employees by the union or other employees, swift and strong

corrective measures should be taken. In other words, management should treat
. o

- reprisals in the same manner as it would treat any other infraction of agency

regulations.

Hold a post-strike strategy sessipn. Once t?e strike is. over and\the employees

are back to their normal routine, the ¢hief executive should conveéne the strike

*committee and instruct it to analyze the strikes~Some of the quéstions which

—

the comrﬁit‘tee sh;)uld dttempt to answer ares -
* What caused the strike?

*  .What could management have done t6 remove the causes of the s'rrike;.’
* What weadknesses {e.;eié'red in the strike plan?

*  What changes needto be rhade?

* Whdt continééncies arose for which management was; not prepared?

»

* What lessons were learned from the s'rrike?

»

* What recomriiendations should be made for future labor relations?

-

N i 0 ‘ » ."‘Jr

.
S BN . i



APPENDIX

ELEMENTS OF STRIKE CONTINGENCIZY AND RESOLUTION PLANS!

Despite all the positive steps management may take, the distinct possibility exists that
strikes or other militant group actions may occur. Becouse of this possnblllty management
must be prepared. Management should develop a stnke conhngency plan in ordes to be
able to carry out the following: ,

) To meet such commitments as: .

-- Providing uninterrupted service to the public.© %
--  Assuring availability of supplies and materials.

--  Continuing jobs performed by contractors.

-- Establishing ultimate limits to which the agency can go, using its own

resources, to assure continual service. .
. ) '
° To maintain security (plant, personnel, equipment). \ .
s o !
° To meet maintenance requirements. e

. »>
° To assure that the rights of employees who work during the strike are maintained.
° To maintain effective communication throughout the organization. .

° Td*assure that appropriate legal action can be taken. ~

) To maintain public protection and safety. Protection of managers, working

employees and agency property.

™~

e  To estlblish critical need%éond their priorities.
¢ PREPARATIONS BEFORE THE STRIKE OCCURS

° Develop training programs to instruct key people in the techniques needed to man
production operations, the legal rights of the employees during strikes, and other

pertinent matters. ’

.

° Prepare a strike plan showmg the who, what, when, where, ond how of organiza-
tional activity in the period prior to the job octlon. <

v

° Select the commumcohon chonnels with managers and non-strlklng employees.

° Select the means arid methods of communicating with émployees prior to the job
) ocﬂon, during the job action, and after the job action. -

. v

| Dodument No. RN V-6, U.S. Cidit Service Commission (now Office of Personnel
Management), Bureau of Tyaining, Labor Relations Training, Washington, D.C. 20415.
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¢
Determine the extent and nature of the information needed in decision making and
eommunication processes. This is \exploratory for time changes both the and
quantity of information desired. .

Evaluate the union or community group and its leadership. This should probe
financial, leadership, and organizational strengths to analyze_the union's or other
group's ability to resist age(ncy demands. «

Appraise key people in monager-ial ranks to determine wh and will perform
specific tasks during job actions.

Explore the use of temporary employees.

/6et¢;-:rmine the availability of assistance from nearby cities and agencies.
Inestigate the possib{lity of contracting out to continue services.
Determine steps to assure delivery of essential supplies and materials.

E'stablish position on continuation of work by contractors.

Develop initial relationships with various .news media to feél out their general
position and to suggest ways of overcoming negative reactions.

Consider the following methods of communication and how they might be utilized
-during a strike: direct letters to homes, agency meetings with taxpayers, press

releases, press conferences, community telephone "hotline" or "rumor control"
center.

Develop a timetable for actions during the course of a strike.
Announce, in advance, agency policies with respect to strikes.

Establish d¥limate for effective labor relations so that strikes cdn be avoided.

<3

THE CONTINGENCY PLAN AND ITS IMPLEMENTATION
Carrying On Services
Determine whether services should be carried on or not, depending on the nature of
the strike.

Determine essential jobs and work that has to be done.

Determine deployment of non-striking employees and supervisors.

R
°
\

Initiate procedures for enlisting outside employees if necessary.
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THE NEGOTIATING TEAM

Sy

H
° Determine actions of negetiation team during the strike.
° Determine whether negotiations will continue during the strike.

° Determine use of mediators and' fact fiqders.
COMMUNICATIONS WITH THE PUBLIC OR PUBLIC RELATIONS

° Determine how much and what information will be released.

s ® Decide how to present the management story in the best way.

° Establish public information officer as sole contact on agency position.

° Make sure all community leaders are aware of the issues and the agency's position
on the issues. )

° Make sure that taxpayers and community leaders are kept up to date on the strike.

é .
. . INTERNAL COMMUNICATIONS

Keep the "management team" informed.

° Provide mechanisms for feedback.

4 ° Present a t;nified front.
' EMPLOYEE COMML]NICATIONS (PERSUASION)

° Make sure aH empl@\;ees know the issues in dispute and monogement's side of the
issues. -

° Make sure all employees know the agency's position in regard to refusal to provide
services.

° Make sure all employees know they risk disciplinary action if they vnolo're the law,
"« or agency rules or regulations.
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SECURITY
§~

Provide police protection against possible violence on the picket lines or against
employees crossing picket lines. 5

Provide protective measures for workers and equipment in the field.

Provide security for police-fire communications.

ADMISSION TO AGENCY PREMISES

v

Determine who will be admitted: employees, newsmen, union officials, etc.

Determine the means of identificoti:)n to be u;@ '

" PAY POLICIES

, «
Determine when pay policies relating to the strike should be announced.

Determine whether strikers will be allowed to charge strike time to vacation or sick
leave. . ) ’

Provide for payment for work done before the sfrike began.
Set up methods for determining who is sick and who is on strike.
Establish a policy on non-striking employees who will not cross a picket line.

Determine whether there will be overtime or other premium pay for non-strikers
who carry on services.

Determine what legal steps will be taken, if any.
Explore possible use of injunction and its possible ramifications.
Determine action relative to strikers who violate strike orders.

Determine penalties, if any, for strikers.

Make a file of all statements by employee organization 1 rs mentioning with-
drawal of services, with time, dates, witnesses, and a writ® ount of statement.

If a temporary restraining order is granted, notify as many of the striking employees
as possible, especially the employee organization's leaders, that the strike has been
enjoined and that they are required tp return to work. Make a file of all such

. »
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employees contacted, setting forth who was contacted, by whom contact was made
and at what time the contact was made.

) Make a file of all actiyities which are distuptive in nature.

SPECIAL PROBLEMS
’
Racial overtones.
Cqmmunity implications.
Momtolmng communications with Unlon leadership. >
v \:
. . ' 4
oL Variables Impacting on The Resolution of the Job Action /
. i lntra—Orgmlzononol Variables
' ¥
‘-:‘/ N “~4
° To what extent are management personnel available with ﬁlez skills to operate the
facilities and equipment? .

. How many employees can be transferred from other departments not affected by

rd

the strike? -
. Is there adequate security frqm threats, harassment and violence  provided to
: working employees, volunteers, dnd the public? e
“ LT . . . - e
. What is the impact of the stride on non-striking employees inside and outsidélthe
bargaining unit? ) S e
' / . Legal Variables .

. What penalties are availabje to impose on the union or striking employees?
) What are the procedures for instituting these legal sanctions?
. How enforceable are these penalties?
. Or, how do you enforce these penalties?
’ Labor Market Variables
e  Whatis tebvoilobility of replacement labor in the local labor market?

e Is the local replacement tabor willing to cross a picket }ine?

-
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Community Group and Union Variables

188\

3

What is the union or community group's motivation for going to a strike or job
action? For example, is it to show strength, to achieve legitimate gains, to save
face, etc.?

What is the percentage of union or community group membership or support in the
total work force and what impact does this exert on worker attitudes?

What are the financial resources of the local union or the community group involved
in the job action? |/

What can be the expected support of other unions or groups?

What is the ability of the leaders involved in the job action?

.

What is the overall ability of the organization to maintain a long-term strike?

What is the ability of the organization to change the agency's position by community
pressure? £ ‘

Y

Inter-Organizati®nal Variables

Can reploceronen'r labor be acquired without pg,cipi'fofing violence and emotion?

Can members of the bargaining unit be induced to cross the picket lipe without
precipitating violence and emotion? s

KHow effective will legal sanctions be on the union or community group?

Will the imposition of any combination of the above thPee factors have a deleterious
effect on bargaining and resolving the impasse? v

What will be the impact of these decisions on the post strike relationship with the
union or community group?

. Resolving Union Job Actions

4

Secure a firm agreement from the union not to take action against or discipline
those employees who refuse to participate ih the strike or who returned to work

voluntarily. .

Be prepared to handle such union demands as: no reprisals against strikers, return to
work with full Seniority and promotion rights, withdrawal of all employer legal .
actions, employer full pay for all welfare benefits such as insurance and pensions

during the period of strike.
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Be prepared for toxpoyers suit to force management to invoke punitive features of

no-strike law.
r

Consider possible disciplinary action against employee organization; withdrawal: of
check-off privileges, suit for damages. 3

Prepare a joint statement with the union announcing the end of the strike and

containing brief features of the settlement. .
. ~ . .

Inform your clients, customers, suppliers, and contractors of the end qf the strike.

Prepare a staterment expl.oining the strike settlem\ent conditions of return which
includes the possibility of disciplinary action againststrikers.

Consider full amnesty or limited amnesty to strikers who r'eh?ﬁ;@y a certain date.

Consider holding individual hearings to determine recomm
(after strike is over). .

ndations for, discipline °

£
»

Consider possible disciplinary ochons agaixst strikers: written warnings, pay freeze,
temporary leave without pay, demotlon, termination of employment.

.
N

Deal firmly and promptly, through estobllshed Iegol procedures, with all forms of
threats and reprisals directed against employees or agency property. .

Inform the management team .that they should work to moke the transition back to
work as smooth as possible.

Reduce bitterness as much as possible. /

Intensify upward and downward communications. .

» ¢

Establish a policy for overtime work resu‘l‘?lng from the loss of work during the
stnke

, ' ’.Resolving Non-Union Job Actions

Meet with the group to ffnd out what it is they want.

To the extent that demands fall under the collective bargaining agreement, durect
theé non-union group to union officials. . v

’

- Make union officials aware of non-union group demands that fall within the

bargaining ogreemem‘or possible scope of bargaining.

Attempt to persuade the union to take into consideration the-non-union group needs

that relote to it as the collective bargaining representohve
. :
-
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) To the extent the issues are outside the scope of bargaining of management and the
: umon, direct the non-union group to the opproprlo'fe ogen'f or agency. ?‘b

° Refuse to bargam on those issues that - fall under the bargammg rlgh'fs of 'fhe~
exclusive representative.

° Give notice of possible dlSClplmory or Iegal action if the non-union group continues
* their disruptive achvny.

° ,I;?ecessory, take disciplinary and/or legal action to stop the job action,
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- DO YOU NEED EMPLOYEE-EMPLOYER RELATIONS

HELP IN ANY OF THESE AREAS?

J '

Chief Spoke:zmgﬁ in Negd'r'itz'rions ' '
- Grievance Processing
crie\;&qa' Arbitration
Employee Compensation
Job Classifications
Labor éeloﬁons Seminars )
Development. of Policy Manuals
, Management of Audits ‘
Neg'otiotjons Impasses N
Employee Benefits Assessment
;NRI'i'E TO: Richard Néol Asso}:iotes

Box 23 .

. Manossos, Vijrginia 22110
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