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INTRODUCTION A P

"During thé opening years of the 1980s, fo;ly,states and the federal
government had laws which pgrmitted collective bargaining between public
employees and their public employers..- Thousands of public school dis-

x . Vs
tricts and other governmental jurisdictions ‘were involved in the labor '

negotiations process; whereas 1955 than two decades ago, there was

a]most‘né collective bargaining in khe bub]ic'se;tor. A11 of this gid
not come about without a pficew Partly due to massive unionization of
pubfic employees, government is less responsive to the needs of the
public, costs in go¥drnment services have escalated fa;ter than any
other segment of the ecénomy, public employees, their emp]oyers.and

the public have been polarized, efficiency in government has generally

'declined, and government has become less democ}afﬁc, due to the ex-

T
clusive rights of private unions to negotiate with public bodies.

‘How did all this come about? ‘There are many complex reasons, some

N <

“of which are: .

1. Rampant Growth of Government

B

At the end of World Wak Il‘about one out of each twelve workers

was on a public payro]] By 1980 that figure had increased to.an

alarming one out of five workers During- that same period the costs

of- government increased at a rate faster than inflation and the goverﬁ-
ment sector was the -fastest growing segment of our ecoriomy. As the
number of public emp]oyees grew and as astronomical funds were

1
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1

- transferred to govérnment service, it was only natural that public .

¢

empLoyee organizers would sodh discover the great potential for

unionizing public employees.

‘2. Private sector collective bargaining

During the period of frightening goverhment growth, collective
bargginiﬁg in the private sector reached its peak. Strikes and settle- (/“
ments became daily news items in the press and on television. The A’/ y
natioq'came to accept that collective bargaining was the ;orma1 way /

and the right way to conduct business. A1l during that period, public

employees yviewed the "ga{ns" of industrial beorers with envy. Rapidly

€

the popular attitude arose that public empToyees were. "second class
citizens" because they éid not have bargainingvrightg. Consequently,

a vast lobby network developed to exert political preséure on the
politicians to grant collective bargéining rights to public employees.
The';%rst breaéfhrougﬁ in this lobby effort was the approval of -
Executive Order 10988 by President Kenneéy. Immediately thereafter

one state afte; another enacted bargaining laws for their logcal and

state public employees.

3. Perceived lower pay

1

There ﬁas always been a popular myth that public employees are
treated less we]]lihan private employees. Despite a number of studies
that indicate pub]ic‘gmployees-are as well off or better off than
private emp]byeés (wh?n all re1ev?nt'factor§ are consideréd,.e.g.,’job
tsgure)z thé general be]ief.of "second class" citizenship cpntinued.

Because of this perception, there was morg'support for collective

d

» I

bargajning than would have been the casQ\otherwise.

12




4. Unlon pressure o

As the public emp]oyment force was_érowing, union membership in the
privafe sector was falling.  Given this'situation it Qgs no wonder that
"some labor unions sal the public sector as an opportunity to obtain
additional dues-peying.members: Consequently, @ number of unions ‘that
had been historicé11y7assoeiated with industry, now turned their atten-
tion to public emptoyees, and with some success increased their member- |

I ships.

5. Reapportionments

In 1962 and 1964 the U.S. Supreme Court handed down two decisions
' whieh dealt with the “one man, one vote" concept. As a result, begtp—
*ning with Michigan, §%ate after state was required to reapportion_thejr
legislatures. As 5 result, the political balance swung more to the
p&pu]ation cenpters which are generally contro]]ed by Democrats, the
“workers" party. Consequently, support shifted during the sixties to
legislation more favorable to labor, makingyco]]ective bargaining laws

for pdg1fc employees more likely.
' §

6. Legall decisions .

v

Beglnning in the 49505 a number ofistéfe ehd federa] court deci-
sions Qe}e handed down which made ig/jncreasing1y clear that public
emp]dyeesihad the right to join 1abor\3nions and that collective bar-
gaining was not prohibitee by the Constitution. Once the legal f‘ame-

work for barga1n1ng was estab]ished the union movement had one more

obstacle removed from its path.




7. Executive Order 10988 -

In 1962, President kenhedy signed his famous Executive Order 10988,
which gave collective bargaining rights to federal employees. Beginning
with that act and within fifteen years, most of the states had enacted

collective bérgaining\]aws for state and local- public employees.
&£ .

8. The weakening of local government

There is no doubt that the power of self-government has shifted
relentlessly over the decades from the local community to the state and
federal governments. As'a result, local municipalities and school
districts increasingly lost their powers and became 1e§s able and less

willing to resist the pressures of unions to be recognized.

9. Governmentized private enterprise

. As government grew alarmingly for three decades .after World War II,
incre§§ing1y, government took on the enterprises which normally would
have been handled by the private sector. City after city, govern-
mentized transportation, power, trash tollection, ports and docks, and
welfare. As ‘government took on more such enterprises, it also took into
its fold employees who believed in the industrial model for labor rela-
tions. The more go;ernment involved itself in matters of private enter-
prise, the less able’it w;s to resist the granting of bargaining rights

to the employees of these socialized private enterprises.

10. Inflation
. Government created inflation and then the employees of the same

government that created inflation demanded to havé collective baraaining -

rtahts ,in order to keep up with inflation, which added to inflation. As

t
2
v
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5
‘ ‘inflation continues to do its insidious harm to all worker;, many
xpubh‘c employees seem to believe thqt the only answeh is to deménd
more. Not only is giving more to ﬁub1ic emp]pyees nét the answer to
inflation, it contributes to inflation. But no matter, union leaders
have never been leaders in understandi?g what makes a vibrant and

/2

profitable economy.

11. Misunderstanding

The author is convinced fhat collective bargaining in the public
sector (as now construeq) is a colossal misunderstanding of the nature
of public service and differences between the private and public

sectors. An exﬁanded discussion of this theory is discussed in this

book. , . '
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|. GOVERNMENT GROWTH FOUNDATION

-

FOR UNIONS

/-

A. Government Pay Grew 14g§rLast‘Decade

According to the Tax Foundation, 1 paychecks for the na%ion's state
and local government workers have shot up 149 percent 1n ten years,
despite a much more modest 30 percent-increase'in the number of workers
employed. In October 1980, fhe monthly state-local payro]] tgta]e& .
$14.7 billion, compared with $5.9°bi11ion a decade earlier and $2.2 '
bi]]i&h 20 years ago. ‘ |

For the same ten-year period, 157& 1980, the gross national pro- °
duct (GNP) grew at 16§&”Erégnt the Tax Index c11mbed 174 percent, and
inflation chalked up a 94 percent increase. .

In the fall of 198b, 1} million full-time equivalent employees
received paychecks from States or localities, whereas 8.5 mi]]ionuhe1d -

public jobs at those levels in October 1970 and 5.6 million in 1960.

é 16 percent increase over the decade, froh 420 per 10,000 of popula-
tion in 1970 to 488 per 1&,000 ten years later.

California emp]éyed the mosthbub1ic sector worLers, 1.1 million .
in 1980, followed by New York, with 946,000. Ten years earlier, their .

\ relative, positions were reversed.' York had 935,000 state-local

]Monthlerax Features, Tax oundat1on, Inc., 'vol. 25, no. 8, .
a September 1981. ’

The ratio of public empldyees to the public they serve has‘%egistered ]
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. R
- workers then, compared with 892,000 .in the Golden.Gate State, Vermont

employed the fewest pub11c workers in October 1980 (25 000), while Jr
. Rlaska held that distinction a decade ear11er w1th 16,000.

State and 1oca1 government emp]oymegt rose by 0.9 percent in 1980,
‘compared to ag].] percent increase in U.S. poph1atioh. This represents ‘
a continuation in the slowing of state;15ca1 ehp1oyment growth of the
1ate 1970s, but it marks the first time in postwar history that state-
local employment increases have fa11en behind U.S. popu]at1on )

In comparison, state-local public’ eﬁp1oyment averaged 2.6 percent
annual growth during the 1970s and 4:4 peércent QUring the 1960s.

The charts following demonstrate these?statﬁstics in tabular form.

I
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STATE AND LOCAL GOVERNMENT EMPLOYMENT AND PAYROLLS
Month of Octerr 1970 and 1980

a

L

'Emp1oyeesa per

Emp]oyeesa October Payroll 10,000 Population
: Amount
Number (000} Percent °  (millions) Percent Number Percent
State 1970 1980 Increase 1970 1980 Increase 1970 1980 , Increase
TOTAL 8,528 11,047 30 $5,906 $14,730 149 420 - 488 16
Alabama : 136 1 £ 44 - 10 214 206 394 504 28
Alaska . 16 ¢ 32 100 16 69 331 515 803 56
Arizona - 77 137 787 56 198 254 435 506 16
Arkansas:’ 73 106 45 - 34 .105 209 380 465 22
California . 892 1,108 24 . 784 1,864 138- 447. 468 5
Colorado . 107 149 39 69 206 . 199 484 515 6
Connecticut 113 138 22 87 - 193 122 37 445 20
26 31 19 ‘ 17 39 -129 472 526 1
295 459 ° 56 186 546 195 434 an 9 o
. 198 308 56 105 321 206 432 563 30
Hawaii 38 49 29 30 68 127 49 - 503 1
Idaho 32 » 45 41 17 54 218 455 481 6 -
I11inois 440 509 -~ 16 336 . 745 122 39 446 13
Indiana 199- 248 25 126 . 295 136 383 451 18
Iowa 122 148 21 76 188 147 432 508 18
Kansas 106 127 - 20 61 146 139 470 536 14
Kentueky 115 155 35 65 177 172 356 423 19
Louisiana 160 224 40 88 . 240 173 438 532 21
Maine . 41 . 51 24 22 59 168 412 458 11
Maryland - 161, 231 43 n7 - 319 173 411 547 33
Massachusetts 22 287 26 162 395 144 401 500 25
Michigan 359 435 ° 21 291 695 . 139 404 470 16
Minnesota 162 203 25 120 292 143 425 498 17
Mississippi 94 - 130 ° 37 42 122 190 422 514 22
Missouri 184 229 24 11 261 135 392 465 19
Montana 33 44¢ 33 20 - 54 170 479 556 16
Nebraska . 74 93 . 26 43 © 109 183 . 498 590 18
Nevada 25 40 - 60 19 57 200 519 501 -3
New Hampshire 27, 41 52 17 47 176 361 450 25 .
v
UL _13
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State and Local Government Employment and Payrolls--Continued I / , }
- l 1} }

e e S S

s

Emp]oyeesa Per

Emp]oyeesa October Payroll 10,000 Population
) Amount , :
~ Number (000) Percent (millions) Percent Number . Percent
State 1970 1980 Increase ~ 1970 1980 Increase 1970 1980 . Increase
New Jersey 268 370 38 200 518 "] 159 374 502 34
New Mexico 49 77 57 29 91 214 486 590 21
New York 935 946 1 ) 754 1,393 85 514 539 5
North Carolina 189 298 58 112 342 205 » 372 508 37
North Dakota 28 33 18 17 43 153 450 503 1
Ohio : ¢ 390 473 21 256 - 614 140 366 438 20
Oklahoma 107 158 48 . 59 17 190 420 524 25
Oregon 97 135 39 67 189 P182 463 514 11
Pennsylvania 414 475 15 \ 282 635 125 351 401 14
. Rhode Island ' 36 45 25 25 62 148 379 471 24
South Carolina 103 161 56 53 172 225 ., 3% 516 30
. South Dakota 32 34 6 18 37 . 106 483 500 4
Tennessee 162 225 39 85 248 192 414 490 - 18
Texas 454 695 53 265 826 212 405 488 20
Utah 48 68 42 30 88 193 449 463 3
Vermont 19 25 32 : 12 28 133 424 482 14
Virginia 184 269 N6 115 32i 179 39% 503 27
Washington 160 204 28 120° 314 162 468 498 6
West Virgipia 72 100 39 39 108 177 412 511 24
Wisconsin 183 226 23 135 325 141 414 480 16
Wyoming . 20 30 50 12 40 233 603 644 7
Dist. of Columbia 49 49 b 37 86 - 132 643 763 19
qry11-time equivalent employees.

éLess than .5%. ' '

2Spurce: Bureau of the Cénsys, U.S. De.artment of:Commerce; and Tix Foundation computations.

~
[ ¢

Y ‘:’ ) m ’ ‘ z 1




' - . . 10

« )

o GOVERNMENT EMPLOYMENT AND POPULATION®

.
«

Federal State and < Total
Fiscal Executive Local u.s.
Year Branch Governmenis Population
. , — (in thousands) _
1947 \ . 2,082 3,568 144,698
1948 2,044 3,776 147,208
1949 2,075 ) 3,906 149,767
1950 . . 1,934 4,078 - 152,271
1951 2,456 4,031 154,878
1952 ' 2,574 - 4,134 157 653
1953 - 2,532 ‘ 4,282 , 160,184
1954 2,382 4,552 163,026
1955 - 2,371 , 4,728 165,931
1956 ” 2,372 . 5,064 168,903
1957 2,39 5,380 . 171,984
1958 . ' 2,355 5,630 - 174,882
1959 ’ 2,355 5,806 177,830
1960 2,371 6,073 . 180,671
1961 .+ 2,807 »6,295 183,691
1962 2,485 6,533 186,538
1963 2,490 . 6,834 189,242
1964 2,469 7,236 / 191,889
- 1965 - 2,496 7,683 ’ 194,303
1966 2,664 8,259 - 196,560
1967 2,877 8,730 C. 198,712 .
1968 2,951 9,147 200,706 -
1969 2,980 . 9,496 202,677
1970 2,944 . 9,860 . 204,875
1971 2,883 10,257 207,045
1972, 2,823 10,640 ‘ 208,842
1973 2,J75 . 11,065 210,396
1974 2,847 11,463 ‘ 211,909
1975 2,848 12,025 213,450
1976 2,850 12,408 215,074
1977 - 2,797 12,601 216,814
1978' 2,888 12,743 ‘
1979, 2,864 12,942 * N
1980 2,902 13,155 ‘

»

(e}

3Budget of the U.S. Government 1980 and U.S. Commerce Department,
Bureau of the Census.
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8. Public Employee Workforce
Grows Relentlessly

In 1940, therezwe[g,about 3:5 million government’emp1oyees in America,
a number which reprgsénted about 6.5 percent\éf the civilian labor force.
By 1950, government eﬁp]oyment had c1imbed to about 5.5 million, or abput
9 percent of the civilian workforce. In 1960, the numSer of governmen£
employees had reached ;bout 7.8 mi]]ioﬁ, or 11.percent of the workforce.
In 1970, the téta1fnumber of government emp]oy?es had reached % stag- .
gering 12.6 mi]]i@g (10 mi1lion were state and Jocal employees and 2.6
million were‘feggial employees), or 15 percent of the nation's employ-
_ment force. 'Byf5975, the total number of ;11 government employees was
about 15,m11110n, or 20 percent of the total labor force. Although
there were some signs of abatement as the n;Z;;h exited from the 1970s’,
1980 found government employment at an all-time high in the history of
the nation. ’ )

Here's the big picture. In 1940, about one out of every fifteen
workers was on the pubiic payroll. At the end of wSr1d w;r I1, about
one out of every twelve workers was on the public pa}ro11.= At the
opening of the 1980s, about one out of every five workers was on the
public payro]].‘ This one set of figufes.is probably more important

than any other set of data in helping to explain the plight of the

nation's economy as it entered the 1980s. ~ .

\

. Government Growth Slows -k
F - = .

in the ranks of local government workers

ith a sharb decrea
leading the way, the total n f government <jobs in the United
States declined in 1981 for the fiPst time since the end of World War

11, according to the U.S. Bureau of Labor Statistics. The number of
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people on' federal, state, and local government payrolls dropped by

@ t
. 316,000 to a total of about 16 million in the twelve-month period
ending OCEober 31, 1981, the Bureau said. Of tjpat figure, 246,000 were

Vad
in local government, 30,000 in state government, and 40,000 in federal

s

government. P
: [ J

For most of this century public sector employment has risen
/ "

14

steadily taking a large share of the total workforce, and during the

Great Society era of the 1960s, governmeﬁt employment was the fastest

growing segment of the nation's labor market. Until 1981, the only’
other periods of decline in government employment recorded by the Bureau

- . {
were the recession of 1920-21, the Great Qspression years of 1932-33,

and the period between 1944 and 1947. .
) 4 »

D. ACIR Also ldentifies Slowdown
in Govgrnment

-

The Advisory Commission on Intergovernmental Relations (ACIR)

4

released a report at the end of 198¥/1n jts Significant Features of

Fiscal Federalism which details a slowdown in the growth of government.

According to .the ACIR between 1942 and 1976 the state and Tocal public
sector was a high growth 1ndu§try. Since 1976, however, state-local
govern&ent has become static, if not declining during 1981. In contrast
to the earlier thirty- four-year period when state-local spend1ng grew
almost three times as fast as the economy, the rate of increased govern-
ment spending slowed significantly.

The following illustration depicts the decline in "real" state-

\ .

local spending.
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The Decline In “Real” State-Local Spending “4)
(Decline in Local Spending Commencing 1975, State Spending 1977,
Fedeul Aid Flows 1979) ‘

: .
\ .
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4Pul3j_i‘c_ Administration Times, January 15 a publication of

_rul . 1982,
the AmerPcan Society for Public Administration.
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E. Un!on Decline Follows . -

Public sector unions seem to have reached their peak membership in ‘
1974, when 51.1 percenf of the full-time state and local government-work-
force‘belonged to a ynion, acbording‘to the U.S. Census Bureau. However,
in*1975, the perceniage had dropped to 49.9 percent, and by 1979 the
percentage was down to 47.9 percent. In the private sector the pe;;ent- |
age of unionized workers péaked in 1953 at 25.5 percent, but by 1978 the
pe;centage had dropped to 16.2 percent. It would appear that union
popularity wears off after a period of time.

Begihning in 1962 wigy the signing of President Kennedy's Execu-
tive Order 10988, which granted collective bargaining‘to federal
employees, some ‘forty states adopted collective bargaining laws, all
by 1975 when California adopted its law, but no other states have
adgpted a bargaining law since then, ekcept for one in 1978--Tennessee.
The fo]]éwing chart is based upon U.S. Census Bureau5 information

indicating full-time employees belonging to employee unions or asso-

ciations.
Organized Organized
Year . Local Emp. State Emp. Total
1972 3,351,227 941,774 4,293,001
53.5% 40.7% . 50.0%
1974 3,755,390 969,741 ‘ 4,725,131
56.0% . 39.3% 51.5%
1975 - 3,697,267 1,004,961 4,702,228
o 53.9% 39.6% 49. 9%
1976 3,745,328 991,634 4,736,962
. 54.1% " 38.2% 49,8%
1977 3,701,083 1,008,548 4,709,631

51.6% , 37.7% ‘ 47.8%

5Annuig Report of the U.S. Bureau of the Census, 1980.
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Year Local Emp. State Emp. Total
1978 3,744,762 1,043,481 T . 4,788,243
. * ‘ 5]‘9% 38‘]% 480]%
1979 ’ 3,783,317 1,097,929 ’ 4,881,246

51.4% - ‘ 38.7% 47.9%
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Il. A BRIEF HISTORY OF COLLECTIVE BARGAINING

v

» The co]]ecgivg bargain1n§ picture infthq public sector in the 1980s . /}
is’far differenf from that of 1920, when a Calvin Cbo]idge could be
elected after breaking é'bo1ice strike; it is far different from the
world of 1937, when President Franklin Delano Roosevelt declared that
-"government employees should recognjze that the process of collective

* bargaining . . . cannot be trapsp]anted into the public service."

It has been transplanted, as abundantly evidenced by, federal, state,
and local collective bargaining laws and hdhdreds of strikes by public
employees at all levels of government.

It is only natural that union officials shoq]d turn their attention
to public employee unionism, which“hp1ds the most 1ucrativ§ potential of
all. There are roughly 16,000,000Jgovernment Emp]oyees in this country,
and government today employs about 18 percgnt gf the workforce in the
entire country. In 1965, it was predicfed that "By 1975, state and 1oca1
government empJéyment is expected to increase by nearly .two-thirds, and
, account for more than 80% of all governmen emp]oyment.“] There is

’pofzntia11y a vast réservoir of new duﬁgi;:ying members for'unions in
the public sector, which have been faced with a decline in membership,
as a percentage gf the workforce, in the private sector.

n | 3

' <~

W ¢ |
]Bernard Yabroff,l“TrendS and Outlook for Employment in Govern-
ment," 88 Monthly LFabor Review 285 (1965). “
’ ¥ -
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A. The Private Sector Roots

The history of collective bargaining in the private sector of our
economy may foretell developments in collective bargaining in the
public sector.

Thé origin of our present labor unions car be traced to ;he medieval
guilds. In this country there has been some type of labor unionization
ever since the napion's birth. This is true even in public employment.
As the 1961 Report‘of the President's Task Force on Employee-Management
Relations in the Federal Serviee noted, "Organizations of craftsmen
have been active in naval installations sinée the early 1800'5."2

It has been an uphill battle for organized labor, however. At the /
beginning of the ninetéenth century it was a érimina] act to conspire
to raise wages. By the middle ofythat century, such actions were:no
Tonger consideréd criminal aéts and unions began to grow rapidly.

In 1890, the Sherman Anti-Trust Act was passed by Congress-in an
attempt to restrict the harmful effects of trusts and simj]ar business

* ¢

combinations. But the federal courts interpreted the law to cover:

unions a]so 3 As a result, a host of rulings found unions guilty of

restraint of trade, resulting in 1nJunct1onsf’1mpr1sonment and fines.
N,

Then in 1914, the C]ayton Act was passed. It was designed,to echude

Tabor unions from the anti- trust law, but the courts cqntinued to view

unions as forms of trusts. It was not unt11 the ear]y 1940s that a-

2Report of the President’'s Task Force on Employee-Management
Relations in the Federal Service (Washington, D.C.: Government
Printing Office, 1961), p. 2.

3 oewe v. Lawlor, 208 U.S. 274 (1908).
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series of Supreme Court decisions e&empted unions from anti-trust ‘
suits.
Historically, labor and capital, the two most important factors in
production, have often been engaged in'violent conflict. Although such
s conflicts appear to have been necessary, there have been attempts over
the years to minimize them. Labor has taken the positien that unless
workers were organized, the capitalistic forces of management would
l abuse and take advantage of thinj

Unions have taken various forms over the years. There have been
(and are today) both trade unions'paeed on craft or ski]f, and indus- e
trial unions encompassing many trades, crafts, and skills in one V
industrial field. These unions have tried to improve the welfare of
workers through reducing hours of work, raising wages, improming working
conditions and acquiring fringe benefits. They have been primarily con-
cerned with the welfare of the workers, and not with the‘management of ,
industry. This fact is very significant when we dbse;ve the develop- )
ment of the concept of co11ective negotiations among public employees,
especia]]y teaehers and other professionals who wish to negotiate not
on]y working conditions, but matters of management. ’

As Morris Slavney, Chairman of the Wisconsin Emp]oyment Relations
Commission, noted, "The duty to bargain should be 1nm1ted to matters
affecting wages, hours and conditions of employment. uh

Labor un1ons have sought to. 1mprove the1r own‘organ1zat1ona1 wel -
fare through the c1osed shop, maintenance of membership, restr1ct1on of

output, the unign shop, the agency shop, 1imitation of apprentices, the

\"' .

4Morr1s S]avney, Testimony before the House Comm1ttee on Educa-
o tion ‘and Labor, Special Subcommittee on-Labor on H.R. 7684, H.R. 9324,
o and H.R. 12532, May 2, 1972. .

.

RIC . 3
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. /‘_hnignxlabel, strikes, boycotts, and other forms of work stoppaies aqd

political activities. Management has responded to such threats by

using strike breakers, forminé company unions, acquiring injunctijons’,

circu]at{ngwblack 1ists, employing lockouts, and consummating yellow-

dog and sweetheart contracts. )
Many procedures have been employed td prevent and settle industrial

conflicts- ~Among such procedures are mediation and conciliation, volun-

tary arbitration, compdlspry arbitration, advisory arbitration, fact- N

. : - \

finding, gmp]oyee representation, profit sharing, and human"{elations

councils.

Because such procedures have not always created harmonious relations I o

~

between labor and management, various states and the United States Con- P
Ve

2

gress have found it necessary to enact certain laws. Aﬁﬁﬁﬁ’these bave
been the Norrig-LaGuardia Act, the National Industrial Recovery Act,
the National Labor Relations Act (the Wagner Act), the Labor Management ‘l\ ___,,%,~
Relations Act (the Taft-Hartley Act) and the Landrum-Griffin Aét. The b
most ;{gnificant of—thgig laws, of course, was ghe Wagner Act of 1935
which established national labor policy.

However, none of the laws cited EEtablished procedures for collec-
tive bargaining in the public sector, although precedents and experiences
from them are now being transferred extensively to the public sector.
The wisdom of doing so, however, was questioned ten years ago by Walter .
C. Kane, 'City Administrator for Lakewood, Colorado: "To simply transfe;
an arﬁangemenf developed during the 1930's to local governhent lahor
relations is to igﬁore « . . the basﬁca]ly unique set of relations in

each cf{y'and each sfate, and to greatly hamstring city management in

.
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the process."5 Likewise, the Advisory Commission on\Intergovernmenta]
Relations in its 1969 Report én Labor-Management Policies for State
and Local Government notes on page'112 of that report that it "opposes
any Federal effort to\mandqte a collective bargaining, meet and gonfer,
or any other labor-relations system for the employees of state and
local jurisdictions or for any sector thereof."6 The thiona] League

of Cities endorsed the ACIR approach.

B. Civil Service Concept

The development of the civil service paralleled the growth of
industr1a1.1abor unions. ,The spoils system had Tong been under fire and
the first step of the'ﬁefgrm process‘began im\1883 with the passage of
the Pendleton Act. Federal legislation was later amended to broaden
the areas of civil service in government; many states developed merit
systems, but the patronage system never really disapbeared.

The ratiomale of civil service is based on the need for competent
employees in go@ernment as well as the need to protect them from dis-
charge by po]iticiénSrintent on distributing favors. To achieve such
goals the 1 service system had to free itself from political pres-
sure and c:;?E;trate 6n the recruitment, examination, promotiqp, classi-

fication and wage and salary schedules, and discipline.

5Na1ter Kane, Testimony before the House Cormittee on Education

and Labor, Special Subcormittee on Labor on H.R. 7684, H.R. 9324, and
H.R. 12532, April 13, 1972. :

6Report on "Labor-Management Policies for States and Local Govern-
ment," Advisory Commission bn Intérgovernmental Relatians (Washington,
D.C.: Government Printing Office, September 1969).

o : | : 9
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On the whole the civil service merit system worked well; however,
many public emp]oyees found civil service less than satisfactory. They
came to fee] that only by organ1z1ng would they achieve wage and fringe
_benef1ts comparab]e to those in industry. Increasingly, organized
public employees regarded the Civil Service Commission as an arm of
management , rether than an impartial third party to protect employees.
It 1s‘c1ear that Fhe civil service merit concept and mandated
collective bargaining %or pub]%c employees as envisioned under federal
law proposed in 1972, are mutually exclusive. James F. Marshall,
Preeident of the Assembly of Governmental Employees, in 1972, said "It
is tne belief of AGE that the legislation penging before this subcom=-
mittee does not promote or encourage the\merit system concept but would,
in fact, be the most devastating blow te the merit system ever proposed."7°
Jean J. Couthrier, Executive Director of the National Civil Service
League, in 1971, stateq: "Civil service’ systems will undergo great
~ change under collective bargaining. The merit principles and the civil

service ‘systems as we know them are going to be nonexistent."8

'\ C. Public Sector Before WW I
Prior to World War II, there wefe no public §ecton collective

bargaining statutory records to speak of.\\The righé of public employees

7James F. Marsha]] Testimony before the House Committee on Educa-
tion and Labor, Special Subcommittee on Labor on H R. 7684, H.R. 9324,
and H.R. 12532, April 12, 1972. .

8Jean J. Couturier, "Proceedings of the-Secretary of Labor S
Conference on State and Local Government Labor Relations, November 21-
23, 1971," U.S. Department of Labor, Labor Management Services
Admin1stration February.1972.

»
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to form or belong to unions or associations was often recognized, but
publjé authorities were under no obligation to enter into negotiations
with them or to feach agreements. The strike was universally forbidden
under court decision;’and executive declarations. A\;?w formal collec-

Tve bargaining arrangements existed, such as that wit; the Tennessee
valley Authority, and informal arrangement§ were found in communities
throughout the country, b;t they applied to onf} a small minority of
public employees. In fact, the dominant union in the public.sector to-
dai; the American Federation o% State, County and Municipal Employegs
(AFL-C10), only had 9,737 menbers in 1936.° B

D. The PublicSgktor Roots

In 1§¥7, the Chicago Board of Education adopted & resolution which
prohibited Chicago teachers from belonging to the Chicago Federation of
“Teachers, but several teachers ‘did join the CFT, and tﬁey were fired. The .
teachers appeale& to_@he courts and the I1linois Supreme Court upheld the
$choo] Board's action, stating that union membership “is inimical to

proper discipline, prejudicial to the efficiency of the teaching force,
and detrimental to the we]fhre’of.the public schoolls.ystem.“]0
A similar case arose in Seattle in 1930, with the courts making the

same decision.n ‘

gw. D. Heisel and J. D. Halligan, "Questions and Answers on Public
Employee Negotiation" (Chicago: Public Personnel Association, 1967),
p. 10. '

10p00pTe ex rel. Fursman v.:City of Chicago, 116 N.E. 158, 1917.

»
]]Seattle High School Chapter No. 200 of the A.F.T. v. Sharples,

293, Pac 994, 1930.

£
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This general prohibition against public school teachers belonging

to a labor union‘was not reversed until 1951 when some teachers employed

by the Norwalk (Connecticut) School Board were fired for going on strike.

12 the Coﬁrt

Although thé state's Supreme Court upheld their dism%ssa],
“a1so ruled that in the absence of enabling legislation:
a. Public school teachers may organize.
b. A school board is permitted, but is not legally required to
negotiate with a tedchers' union.
c. A school board may agree to arbitrate a labor dispute. with
- teachers, if the school board makes the final decision.

d. A school board may not agree to a closed shop.

e. Public school teachers may not strike.

In 1932, the Tennessee Valley Authority was incorporated as an
autonomous government corporation, and beéinning 16 1935 it conducted a

labor relations program which led to negotiated labor contracts covering

9ay c1ass1f1cat1ons, se]ect1on of personnel, work schedules, etc., with

4

»
) cra?t union and professiona] associations of employees. Some experts

viewed the TVA labor relations program so successfu1 that some attempted
to Use'it as a modei for other public sector bargaining laws.

Due to a rash of industrial st;ikes during 1933 and 1934, Senatbr
Wagner was'convinced that the nation needed a comprehensive labor law.
Consequently, Pub11c Resolution No. 44 was passed, and on June 19 1934
Pres1dent Rooseve]t signed it. Since a pres1dent1a1 executive order was

required to put the resolution into effect, President Roosevelt signed

-« ) i ‘
12\orwalk Teacherd Association v. Board of Educd%1on 83h.2d ., |
482, ]95]

- i ‘ . ' “
) ‘ . o
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an order and created the Nationg] Labor Relations Boan&’on June 29,
Then on February 21, 1935, Sena;or wégner introduced‘fhe National
Relations Act. ‘Congress passed the Act on July 5, 1935'and the

dent signea—}t in?o law.

Soon after’ the emergence of the Nationa1-Labor'Re1ation§ Act, a

r of court decisions and attorney general opinions were handed down

made union membership and strikes by public employees illegal. For

5xamp1e, a Florida attorney general Stated in f944:

. no organization, regardless of who is affiliated with,
union or non-union, can tell a political sub-division,possessing
the attributes of sovereignty, who it can employ:, how much it
shall pay them, or any other matter or thing relating to its
employees. To even countenance such a proposition would be to
surrender a portion of the sovereignty that is possessed by every
municipal corporation and such a municipality would cease to
exist as an organization controlled by its citizens, ‘for after all,

. government is no more than the individuals that go to make up the

%

And i

same and no one can tell the people how to say, through their duly
constituted and elected officials, how tHe government should be
run under such authority and powers as %he people themselves give
to a public corporation such as a city.'3

n 1946, a court decision read:
]

'There is an abundance of authority, too numerous for cftation,

which condemns labor union contracts in the public service. The
theory of these decisions is that the giving of a preference [to

‘unions and their members] is against public policy. It s de-

clared>that such preference, in whatever form, involve an illegal
delegatiyn of disciplinary authority, or of Tegislative power, or
of the discretion of public officers; that such a contract disables
them from gerforming their duty; that it invelves a divided
allegiance;Xhat it encourages monopoly; that it defeats competi-
tion; that-it\is detrimental to fhe public welfare; that it is
subversive of the public service; and that it impairs the -, 14
freedom of thé individual to contract for his own services. . . .

avio
-~ .o

1944,

- ]3F1orida Attorney General's Oﬁinion, March 21,33544ﬁ reproduced in

, Labor Unijons and Municipal Employee Law (Washington, D.C.:
nal Institute of Municipal Law Offices, 1946), pp. 252-54.

]4MUgford v. Mayorr and City Council of Ba\timore, opinion Nov. 6,
aff'd, 185 Md. 266, 44 A.2d 745 (1946).

.
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E. The lssue of Sovereignty

Thé hesitancy to recognize union of government employees seems to

have bé@h Qqsed on the concept that sovere1gnty and labor unions are

1ncompat1b1e 1n that unions deprive sovereign governments of needed

"emp1oyee 1oya1ty. However, from 1907 -when Justice 011ver Wendell Holmes

gave carte blanche support for government sovereignty by stating:
A sovereign is exempt from suit, not because of any formal concep-
’ tion or obsolete theory, but on the logical and practical ground
3 that there can be no legal right as against the authority that
. makes the law on which the right depends.1%
until the present, the concept of sovereign immunity has s*eadi]y been

eroded~to the point that governments and individual government leaders

-and employees may be sued for almost any alleged wrongful act. Further-

more, the widespread presence of collective barga1n1ng, interest arbi-
tration, 1ega1nstr1kes (1@ some instances), and gr1evance arbitration
is a clear ipdication»that the concept of the "King can do no wrong" i
éow almost dn ancient myth. ' |

"$ome view the trend in eroding government sovereignty as a false
iseue in that the loss of imﬁunity is nothing more than holding govern-
ment acpoun;ab?e for its actions. Many view collective bargaining by
pub]je'emp1oyees merely as the willingness of government to delegate
some of its sovereignty. Furtﬁermore, proponents of collective bargain-
ing for public employees maintained .that governments have always bargained
withcpr}vate aqencies over the purchase, of supplies and services. Why

not bargain with a union over the purchase of personné] services? Also,

these same pcoponehts argued that governments at all Tevels had

]sKawananakoa V. PoJ&b]ank, 205 U!s. 349, 353 (1970).

L
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established long-standing practices of final and binding arbitration

of dis%utes with nongoverniment agents, such as building contractors.
Why, then, shou]dﬁ%here not be f;nal and binding arbitration of disputes

with employees over contracts for their services?
\_‘ ’ .

F. NLRA Never Designed for Public Sector

Some personﬁ‘in %a or of public sectoﬁ~gollective bargaining under
federal law maié}ain té:f the National Labor'Relations Act is indica- .
tive of a nation's desire to accord collective bargaining rights to
workers, and that the exclusion of public emgloyees from the Act was unin-
fentiona]. Nothing could be farther from the truth! No better exposi-
tion of this issue exists than that presented by Dr. James GFo;s,
Professor, Cornell School of Indusirial and Labor Re]at{sns. A paper

by Dr. Grosslwas presented at the 27th Annual Conference of the Asso- ’
ciation of Labor Mediation Agencies (now Associat@on of Labor Relations
Agencies) .in Boston, Massachusetts, entitled, "Why Public Employers

were Left OuF of the National Labor Relations Act." Anyone interested

in an excit;ng jnsight {hto the egents which led up to the adoption.qf

{
the NLRA, should read this paper.'® LI

v

In this paper, Dr. Gross concludes: (

It is clear, therefore, that the application of the Wagmer Act
to even the private sector was of dubibus constitutionality; it
never occurred to anyone concerned with the advancement of the
national labor policy of collective bargaining to suggest that
public sector employees bg included in the Act's coverage. . Gjven

IGSelected Proceedings of the Twenty-Seventh Annual Conference of
the .Association ‘of Labor Mediations Agencies (now Association of Labor
Relations Agencies), July 23-28, 1978, Boston, Massachusetts. Pub-
}ished by Labor Relations PresssP.0. Box 579, Fort Washington, PA

9034.
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the fact that the new national labor policy had its roots in the
private sector experience, the regulation of public sector labor
relations had never been an element of the story. Furthermore,

no piece of federal labor legislation enacted to date had encom-
passed the public sector. In short, inclusion of public sector

employees in the coverage 9f the Ngtionat Labor Re]ationsiéft

was never an issue. . . .

In 1937, President Franklin D. Roosevelt wrote:

The process of collective bargaining, as usually understood, can-
not be transplanted into the public service. It has its distinct
and unsurmountable limitations when applied to public personnel
management. The very nature and purposes of Government make it
impossible for administrative officials to represent full or to
bind the employer in mutual discussions with Government employee
organizations. The employer is the whole people who speak by
means of 1aws enacted by their representatives in Congress.
Accordingly, administrative officials and employees alike are
governed and guided, and in many cases restricted, by laws which
establish policies, procedures or rules in personnel matters.
Particularly, I want to emphasize my conviction that militant
tactics have no place_in the functions of any organization of -
overnment employees.

H G. 1962: The Real Beginning

loyees of the U.S. Postal Service, under the protection of the
(L1oyd7La?o1]ette Act, have had fhe rjght fo 331n unions longer than.any
other group of‘feAerql\émp]oyée;. -Between 1912 (when the Act was passed)
" and ]962( there was 1jm1%ed g;owth in federal employee unions. Then on
January 11, ]96@, President John F."Kennedy signed his Executive Order
0988, which gavg_a]1 federal gmp]éyees (excépt management pergznne])

the right t9 join or not to join unions of their choice. E.0. 10988

was replaced in 1971 with E.0. 11491, which expanded unionization rights

Tpid,, p. 92:

o
. ]8Fr m a letter by Franklin D. Roosevelt written to Luthet C.
Steward, President of the National Federation of Federal Employees,
August 16, 1937. The letter was reprinted in Charles S. Rhyne's book,
Labor Unions: and Municipal Employee Law (Washington, D.C.: National
Institute of Municipal Law Officers, 1946), pp. 436-37.
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of federal employees. Both 5rders, however, provided for représentation
elections to determine exclusive agents and provided for the right to
engage in comprehensive collective bargaining. Kennedy's action in

1962 was the real beginning for collective bargaining for all public

employees, because it opened a ]égitimate d?Or for the states to'pass

L]

through.

' Just prior to the signing of ﬂ!ﬁ: 10288, the special Task Force -
on Employee-Management Relatypns in the Federal Service released its .
report, which read in part: * .

Despite the many ¢ifferences between public and private employ-
ment, there has been a corresponding and somewhat similar develop-
ment of employee organizations within the Federal Government.

The Task Force studies indicate that some 33% of all Federal
employees, altogether some.762,000 persons, including 482,224 in .
the Post Office Department, belong to employee organizations.

This matches almost precisely the natiohal proportion of organized
workers in nonagricultural establishments exclusive of Federal
employment, which was 32.4% in 1960. It is a proportion half
again as great as that of the total labor force in which 23.3%

of the workers are organized. ,

This is hardly a recent development. Organizations of crafts-
men have been active in Naval installations since the early 1800's.
The largest union composed entirely of Federal Government employ-
ees, the National Association of Letter Carriers with some 150,000
members, was organized in the late nineteenth century and was one
of the first affiliates of the American Federation of Labor.
Almost one-half million postal employees belong to unions, most
of which have been maintained for many years, frequentlty in the
face of pronounced hostility. Postal workers are by no means,
however, the only heavily organized group within the Federal
service. Contrary to the widely held impression, only 41% of
Federal employees are in the classified service, and only part
of these are white-collar workers. A majority of Federal
employees are either postal employees or bluecollar workers.

Most of the latter work in industrial establishments much 1ike
those in the private economy, and are paid according to rates

" prevailing in nearby private industry. 8nion membership is
common among these blue-collar workers. |

\

-

lgRegort of the President's Task Force on Emp]oyee-Management
Relations in the Federa]l Service (Washington, D.C.: Government Printing

Office, 1961), pp. 2-3.

*
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. the nation's first state collective bargainin§ laws for public employees

'fiatjons impasses, along with prohibitions against speeific unfair

But even beforg E,Q.,IDQBB,:jn 1955 %hene wére signs that public employees
had already taken up union and éésoqiatﬁon mémbership«in large numbers:

" Municipal employee organizations were to be found in each

of the 18 cities with a population ‘of over 500,000. In all but

ten, or in 95 percent, of the cities with a population of over

50,000 there were one or more labor organizations for municipal

employees. In 58 percent of the cities with-a population of less

than 50,000, there were one or more labor organizations for
 municipal employees, Of the 1,347 cities with a population of

over 10,000, ,874 had employees who were members of one or more !

of the dominant organizations in the field. That membership was

distributed in this fashion: American Federation of State,

-  County and Municipal Employees,-affiliated with the American

Federation of Labor, had members in 365 cities. Beyond that, in
" 60 cities it operated locals composed exclusively of police . .
officers. Government and Civic Employees Organizing Committee,
affiliated with the Congress of Industrial Organizations, had
members in 99 cities.. International Association of Fire Fighters,
an A.F.L. affiliate admitting only firemen, had members in 614
cities. In addition, unaffiliated organizations had members in
346 cities. In no instance do these figures include unions
admitting to membership-both private and public employees . 20

Growth in public employee unions was also he]péd by the U.S. Supreme.

A + <

€ourt decisions in 1962 and 1964, whichiprbvided for }qapportionment.

These two decisions resulted in-reorganizations of state legislatures e

¢

whicﬁ in‘turn brought about legislative arrangements more friendly to

- unions. In Michigan, for example, in 1965, after reapportionment hdd'

taken place, the state legislature was controlled by Democrats for the

I3

first time iglfyenty years. It was that legislature which passed one of .

in 1965. While that law, even today, prohibits strike? by public

employees, it does include‘alternatfveAprovisions for hand]iﬁg nego-

labor prgctices.

1

2OCity of New York, Department of-Labor, The Right of Public
Employees to Organize--In Theory and Practice, 1955, p. 2. ’

1
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The increase in collective bargaining laws has been the primary

cause for the growth in publjc sector unions at the state J%dllocal levels

of government. .B} 1970, the Natijonal Education, with about 1.5 million

" members, and the Americam Federation of Teachers, with about .5 million

~ Members, were the only two teacher unions. Almgst all of the local

teacher “asSOciations" were atﬁiiiqted with one of thesé two large organi-
zations,‘except at the college level, wheré the American Association of
Unlversity Professors was winn1ng‘most of the representation elections.

In 1971‘ the NEA joined with the American Federation of State, County,

and Municipal Emp1oyees to. form a p011t1caT coa11t1on This coalition

gained strength over the years and gave tegghers a chance to be politi-

“cally powerful, sp much so that President Carter admitted that the vote

of public scheol teachers was decisive in h%s;eiection to the presidency.

The rapid growth of teacher unions was boosted by the 1961 break-

. Ao
+ through in the form of a mammoth labor contraet negotiated by the .

Unitea'Federqtjon of Teachers, covering over 45,000'New York City .
teachers. By 1980, forty states xsg_collective bargaining laﬁs.

Bills to provide mandatbry natjona1r::11ective bargaining for all
public emp]oyees have been before the U.S. Congress for years. And
although the 1976 decision of the U.S. Supreme Court in National League .

“
of Cities v. Usery was a real setback for union forces, there is every

reason to believe that pro-bargaining forces will continue to search for'
ways to obtain a federal law which would mandate coi]ective bargaining

for all public emp]oyees.

~
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H. Important Dates in the History of
Collective Bargaining in the
Private Sector

Middle Ages - \rk guilds set job standards

Industr1a1 Revolution - Cap1ta1ists controlled nature of JObS

1769

1799

1778

1786

1806

1842

1888

in wages, which they ob%ained.

English Parliament made break1ng of 1ndustr1a1 mach1nery a crime.
English Parliament outiawed unions. .

Journeymen printers of New York City combined to dem%nd'an increase
Tﬁe ear]iest Suthenticated strike of workers in the United States

in a.sing1e,trgde occurred when Philadelphia printers gained a -
minimum wage of $6.00 per week.

MemBers of thg Philadelphia Journe&men Cordwainers were tried for
criminal conspiracy after a strike for higher wages. The'charges ‘_
were (a) combination to raise wages, and (b)'combipation to injure
others. The union was found guilty and fined. Bankrupt-'as a
result, the union disbanded. This was the first of several unions
to be tried for conspiracy.

In the case of Commonwealth v. Hunt, the Massachusetts Court held

that 1aborvunions, as such,.were legat organizations, and that "a
conspiracy must be a combination of two or more persons, by some
concerted action, to accomplish some criminal or unlawful purpose,
or to accomplish some purpose not tn itself eriminal or unlawful
by criminai or unlawful means." The,decision also denied that an
attempt to establish a closed shop was unlawful or proof of -an
un1awfu1 aim.

The first Federal labor relations 1aw was enacted. It applied

to railroads and provided for arbitration and presidentia] boards

of investigation. G




o

1895

1913

1914

933

1935

1947

1947

1917

“to organize and to elect their represeftatives for collective .,
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The $herman Anti-Trust Act (of 1890) was invoked against Eugen V.
Debs and the American Railway Union. Debs was imprisoned for .
violation of a federal 1ﬁjunction.

The'United States Departmedt of Labor was established by federal

law. ‘ ) . .

The Clayton Act was abproved, 1imiting the use of injunctions in
labor disputes and providing the picketing and other union activi-
ties shall not be consi&ered unlawful.

Section 7(a)‘ of the Nat;ona1 Industri‘a1 Recovery Act provided' s
fhat every NRA code and agreement should guarantee the right of
empioyges to‘organizq and bargain collectively.

The National Labor Relations Act (Wagner Act) established the

first national labor policy of protecting the right of workers

bargaining. P
The Norris-La Guardia Act prohibition against issuance of injunc-

tions in labor disputes was held inapplicable to the government

as an employer (U.S,rv.-dohh L. Lewis).

The'Labor-Management Relations Act (Taft-Hartly Act) was passed

‘on June 23 over the president's veto.

— »

I. Important Datés in the Histbry of Collective
Bargairping in the Public Sector

Some Chicago puh]ic school . teachers_were dismissed by the Chicago
School Board bécauseu£he“feachers ﬁad joiﬁed a teachers' union in
defiance of é Board-ke%oiution agaihét sdﬁh membership.

Some Seattle pub]ic_échoo] teachers dismissed for union membership.

The National Lahor Relations Act (the Hagner Act) was passed.

, A]though'the Act did not apb]y to public emp]gyment, it served

44 .
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as a model for some who wisﬁéd to hqve a national bargainfng

law for the public sector. e \

-

The Tennessee Valley Authority, an autonomous federal corporation,

adopted an employee relations policy which provided co]]ective

" bargaining rights to TVA employees.

Norwalk, Connecticut, teachér strike, resulted in allowing co]]ecz,;_\\

tive bargaining by mutual agreement of school board and teachers.
Mayor Robert F. Wagner's Executive Order No. 49, in New York
Cjty, gave bargaiping rights to City emp]oyees.'

Wisconsin paséed a municipal bargaining law which granted collec-
tive bargaining rights to city emp]oyees but no administrative
ru]es were developed,- so little barga1n1ng took place.

Nat1ona1 Education Assoc1at1on adopted its "profess1ona1 negot1a-
tions" resolution which gave the NEA¥s first endorsement of
collective bargeinjng.

20,000 New York City~teachers were on strike for several days,
d}awing nationwfge attention to public employee causes.

A tabor contract was ehtered into between the United Federation .

.of Teachers and the New York City School Board.

President John F. Kennedy signed Executive Order No. 10988,

granting collective bargaining rights to federal employees, and

w4

paving the way for similar state laws.
By this year several states had adopted bargaining laws for pub]ig
employees.

&

The public transit systems of New York City were closed by4a labor

strike.
. '.\ . o . ]
The Office of Collective Bargaining was created in New York City

to govern bargaining by City employees. .
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1970 Executive Order 10988 was replaced with a more comprehensive
- Executivé Order nagl.

. "

1990 The first mass work stoppage was held for the first time in the
' . \

‘7 195:year history of the U.S. Post Office.

+ 1970 A Wiihited" right to strike was approved in Pennsylvania's

. Act 195, governing collective bargaining.

, 1980 Fort& Etatés had some form of bargaining legislatjon.
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{11, PRIVATE VS. PUBLIC SECTOR LABOR RELATIONS

.~ [
. ¢

Co]lgct1ve barga1n1ng as practiced under the various laws app11cab1e
to the private sector, such as the National Labor Relat1ons Act, cannot
‘ be app11ed to pub11c sector emp]oyment relation’s w1thout gerious damage
to socia] and economic fabr1ciaf tﬁe énx;re nat1on fﬁese labor relations

laws, off 1imited success 1n‘the private sector, wou d_be a diﬁaster in thepe

> .
~ . " e [}

public sector. s : o A
The fundamental reason that the private industry model foé collective
bargaining cannot be ttansferred ifitact to govérnment services is that the
two sectqrs‘ape not comparab]e.‘ Whereas the private sector is essentially
a private economic matter between producer and specific consumers, govern-
ment is essentially a public political matter between the government and °
citizens generally. Additionally, many government services are humare ‘
in nature; whereas, most private enterprise is based upon mutual gain.
This fundamental incomparability of the private and public secpofé is the
basis for all of the many specific reasons that industrial Tabor-manage-
ment co]]ectivé bargaining cannot be transferred successfu]]y to the
pub]fc séctor.
The National Labqr Relations Act defines a private employer in
broad terms de]iberate]y so that ;he "rules of agenc&“ apply. Thus, the
i term "employer" in private industry applies not only to the areas of
management normally understood to be the employer group, but also to
agents*acgjng on behalf of the employer. Secfibn 2(2) specifies that
the Act ". . . shall not include the United States or any wholly owned

35
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éovernment corporatioﬂ?xn‘any’Fedetal Reserve Bank, or any state or
political subdivision thereof,ar'any coraoration or associatioa operating

a hospital, if no part of the net earniﬁg; inures to the benefit of any

private shareholder or.individual. . . ." .

This prohibition against app]yiné the NLRA to the public §actor waal

. » Pplaced fnto'thg law for many reasons, not the least of which 1% that it
was felt that the federal government had no constitutional right to ‘

" insert itself into the !abor relations affairs of state and local govern-
ments. But beyond that reason, there are many reasons why, then and now,
the NLRA would be inappropriate for the public sector.

In contemplatiﬁg the transfer of the NLRA‘to the public sector, or

‘the establishment of any other collective bargaining law in the pubTic
sector, the following po1nts need to te‘cons1dered

1. Right or wrong, the NLRJ is based on a concept that there should
be .an economic balance between company owners and company employees. The
Act jtself is proof that the Tawmakers felt that co]]ectlye bargaining
is the way to ach1eve,this economic‘balance. The Act is based on an

- 4

assumﬁ%ion that both the company owners and the unionized company

-

G&p]oyees need the cooperation of each other in order to survive. In

the event of labor strife and the employees go on strike or the company (
.~ é
. Tocks the employees out, the Act assumes that the parties will be forced

back together eventua]fy, since the employees need their galaries from

the company in order to avoid starvation, while the company needs the

-y
employees in order te stay in business and in order not to lose the

investments in the company. A]though the author does not accept this

basic premise of the NLRA, the fact is that the Act is built on this
. ; X Y, .
belief. Any imbalance in the economic force between the parties would

. ' 48




be advantageous for one and disadvantageous for the other. For example,
if striking employees were given their regular salaries by the govern-
ment during the strike, there would pe an imbalance in the economic
‘power of the parties: in that the employees would haYe no iﬁcentive to
return to work, thus p]acing the cdmpany at a distinct disadvantage..
In the public sector, there is no similar situation for two prim@ry
S reasons: ‘ —
(a) Government cannot go-out of business. Government services'are
. required by law. These services are required by Taw because
they are viewed as vital to citiz?ns. No matter how many
) fqg]ish concessions miéht be made at' the bargainfng_tab]e,’the
.governm?nt agen&y conductinb negotiations cannot, by law, ga
% | ¢ out of gﬁs{ne§s. Whereas, in the private sector, if‘a company .
* conduct: its 1abor‘negotiations in an irresponsible ménner,
e ' the cowpany'wj]] cease to exist. In other words, the market .
place is the u]timate‘gurb to wrong decisions in the private
. sector. There is no market place for government decisions. (
" (b) Government servfces are geqef&]]y essential and alqost always
monopolistic. When a government agegcy is closed down t;mpo-
rarily by an organized union gtrike, the citizens have no place
else to turn for government servicesiéssentia] to their needs.
In the priVéte sector, however, if one company producing shoes
“is c];sed by & labor strike, the conlumer simply buys from
another compary. When a government agency is faced with a

rd . 4,‘_-__‘ .
.o shutdown ‘due to a strike by its employees, considerable pp]itica(

pressure is generated on the agency by citizens to keep services

/
. operating. The agency therefore is faced with two unacceptable

. - 49
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. choices: ’
_ - Refuse to conéede to union demands and run the risk of
not delivering essential services to citizens; or
- Concede to union demands,rthus imposing a burden on

taxpayers not'anticipated and not approved free of duress.

]

+ The pz'ivatf sector offers more options to the consumer than does the

public sector offer to the taxpayer. In private ‘sector transactions, the

1

consumer can make substitutions in his purchases. For example, if grapes

have been driven beyond an acceptable price due to unionization of the

{

. grape workers,» the consumer can substitute some lesser priced tasty fruit.

.

However, wheﬁ government ;ervices have been driven to an unaccep;ab]e
price by unionization of public employees, the taxpayer has no substitute
to choose. , The faxpayer's only choice is to.petition his govgrnment or
seek to reduce ta&es generally, which ﬁight not even solve the specifié

+  problem which the taxpayer originally faced.

-

. As a result of the opportunity to make substitute consumer choices
in the private sector, there is more pressure on companies and their

employees to keep their product or service competitive, which often means

>

resisting costly Jabor contracts. Such economic Hressure for reasonable
-4 x

settlement is less present in thepublic sector, thus creating more

- . *

potential.

@ ——

2. Many government ;gencies, e.g., school districts, do not have
' :ﬂ\\lhe power to set a tax rate in order to pay for concessions made at the
ba%gaining table. Consequertly, many school'boards have to face a
N serious.dilemma when the funding body, €.g., county boqrd of super-

. 'visors, fails to appropriate sufficient funds to underwrite the salaries

" and benefits negotiated by the chgo] board. In such a situatipn, the

h ~

.

CoB LT

<
o -—
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school board ié\left with only two choices,‘both unacceptable:
.(a) Fund the negotiatgd salaries by transferring money froﬁ other
accounts. This is unacceptable because such transférs of such ]
funds deprive other school departments of justified entitie-
ments.
(b) Renege on the negotiated agreement. This option, too, is less
than acceptable because the organized employees are given a
justifiable excuse for turning hostile to the school board.
Private companies do not face this‘proB1em. Inya1most all cases of
labor negotiations in the private sector, ihe tentative agréement reached
at the bargaining table is the agreement approved by management.
3. The budget of most government agencies (e.g., school districts)
js attributable 1argeﬂb to personnel costs. How can the public interest
be served equitably when a school board, for example, is required to
negotiate with only one portion of its constituency--its employees--on
matters which cover 80 percent of its budget? Such an arrangement gives
the organized employees of the school district (some of whom may not be /
citizens of the community) more voite in tax.and budget matters than /
other citizens. There is no similaf problem in the private sector /
because companies have no obligatioh to render public services.
4. When public employees have the rigﬁt to co]]ective'bargaining,

it is on top of a right which private employees do not have--the right

4 to exert political inf]ﬁence on the employer. As far back as 1967, one
expart, Kurt L. Hanslowe, a member of the Cornell University faculty,
stated thgt collective bargaining in the public sector "./. . has the
potential of becoming a neat mutual back—scratchipg mechanism, whereby

pubTic employee representatives and politicians each reinforce the

\ 51
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other's interest and domain, with the individual public employee and

the‘individua1 citizen left to look on, while his employment conditions

and his tax réfe and public po]iFies generally are being decided by

entrenched and mutually supportive govérnment officials and collective

bargaining representatives over whom the public ha; diminishing control."]

The single most important threat of collective bargaining is that

it distorts economic and political balance of the'nation, by vesting too
~much power in the hands of unionized workers a;d their private unions.
A]though only a minority of American workers have joined unions in the
private sector, it is clear that their unions have achieved political
clout disproportionatg to their numbers and size. The danger of dispro-

portionate clout is even gfeater among unionized public employees,

because they cannot 6n1y influente government as citizens, but they can

also influence government to their special interests at\the bargaining

table. In other words, the private sector employee can only pe}ition

r \
his government, while the public employee can negotiate yitﬁfﬁTs overn- »
ment. ’ . \g\“;Q

5. As far as labor relations is conterned, management in govern- .
ment is weaker than its counterpart in private industry. One reason
thqt management in private industry can surviye unionism is that it
possesses considerable "managemen£ initiative," a quality which allows
company hgnaéﬁps to run the company in the best interest of the owners.
Such management initiative is less prevalent in the public sector for

many reasons.

]

]The Emerging Law of La%br Relations in Pubiic Employment, Kurt L. ‘ \

Hanslowe, Cornell Unjversity, 1967. e
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(a) Many government adm1n1stratQ£§\32f supervisors stand to gain

as rank and file emp]oyees receive negotiated improvements in

. salaries and beqefits, since the salaries and berefits of
magagers in the_pub‘ic sector are often indexed to that of the
labor force. Congequent1y, government bureaucrats may lack the

. needed incenttve to resist exhochtant union demands.

-(b) The presence of cont]icting political pressures on'top Tevel
managers in governeent service has a chilling impact on their
initiative to make clear decisions in the best interests of
the agency and the public it serves. N

(c) The governing bodies of many government agencies, e.g., school
boards, experience a very high\t rnover, creating a shortage
of experienced policy makers. T:::*BHEnomeqon produces too
frequently person; wgsnar unable tp provide informed leader-
ship for clear mamagemen cisions and persons who are too often
manipulated by the uhioﬁ. fkt\:>

(d) Some members of goVefging bodies of public agencies seem un-
certain as to whether/they are "bosses" or politicians. 0n the
one hand, they are expected to manage an organ1zat1on while on
the other hand, their decisions are often influenced by pol1t1-
cal factors not necessarily in the overall pest interest of the
agency and the public-at-largeg. In some cases, a member of a
governing body is actually under the control of the'emp1oyee
union by’virtue of the fact that the union members may have been
the dec1d1ng force that put that person into pub11c office,

J
Such persons truly prostitute their public off1ce by, catering

to the special interests of the agency employeeés over the

o

g
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general interests of the citizens: Unlike the public ‘sector,

boards of directors in the private sector have Titkle .confusion

"as to whether they are bosses or politicians. Consequently,

management of private companies is more decisive than manage-

ment of government agencies, resulting in géneraﬁ]y more

PR . ~ ¥
efficient operations.

. A
Whereas owners of private companies generally view their execu-
tives as positive forces in the welfare of the company, such a

productive relationship does not always exist in the public
-~

sector, It is not uncommon, for:governing bodies and their execu-
tive forces.in public agencies to have a hostile relationship;

the governing body viewing the administrators as an iﬁbedence

( : !

their wi]],.ana the administrators viewing the members of the

governing body as a thieat to their job security and an obstacle

to running ;i}efficient agency. A ‘ . .

Employees in private industry generally can be.djémissed more

easf]y than_is the césg in government service. A]thougﬁ a dis->

4

missed-emﬁ1oyee in private ehp]oyment may havé some fight;to
appeal through the grievance procedure ﬁn the Tabor contréct,
such an employee lacks the many 1eg$1 365 security protections
available in public service. Consequentﬁy, government ﬁ;nagei
ment is less able tq d{§b1p1ine empﬁoyees'than is the cage n ‘
the private sectar. A; a result, public employees cannot’ be
ﬁade to perform as efficient]y as private employees. K
Unlike a private compan}; a government agency has no profit or
loss incentiye. Efficiént éerrnment operatﬁon.géiglis in no

profit and inefficient government operations results in no loss.

’

- [y . '
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Therefore, the consequences of unwise concessions at the bargain-
o

' ing table are less a concern‘jn government service than in )

¥

private enﬂ%rprise. 5

As a result of the factors listed above, as well aslother relevant

! -

.differences, a major overa]1'difference between private sector management _ .
and puolic 'sector administration can best be stated as follows: *
Whereas privaté.sector managers assume they can do anything that
they are not specifically prohibited f%om doing, public sector

administrators seem to believe that they can do only those things

!

which they are specifically authorized to do.

6. Pub]1c agenc1es generally Have less f ex1b111ty of operations .

4 ~

than ex1sts in private industry.. When facéd w1th problems created by
employee unions, a government agency is unabte tQ exercise §everaﬁ options

ava11ab1e to a pr1vate company. For example:
(a) A pr1vate company can go out of bus1ness rather than capitulate

" to union demands. A government agency must stay in business by .
]aw; no mafter what actions are taken by the union. As,a
result, a government agency can agree to matters at the bargain-
1ng table which wauTd not be tolerated by a private company.

Nor can a government- agency be sold to escape an obJect1onab1e

» situation. Nor can a government agency move to escape an .

7
. &
unwanted union. _ :

éh (b)'Whereas a pr1vate company can change its method of product1on,

. - or eVen change 1ts product, a governmeht'agency can never
change its product (service) and can only slowly change its ~

method of product1on (operat1on) Surrounded by Taws, '

. “ 21; ord1nances, reguiat1ons and pol1t1ca1 forces, a pub11c agency
: D T
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is often slow to make needed adjustments to problems created

= [

by restrictive labor contracts.

-

-~

7. The right to petition their government is a sacred right of U.S.
eitizens, protected by their Federal Constitution. This implies that
all citizens should have an equ{tab]e right to influence their govern-
ment's actions. It is understandable that some employees might want to
establish their salaries, benefits, and working conditions through a
process of collective bargaining by an exc]usi;e representative. It is
a]se understandable that all employees, both public and private, have a
righf to ‘1ook out for their own welfare.n However, they do not have a
legally protected right to bind their -employers on matters which deprivé
manaéement of its right to manage and produce its goods and services as
it sees fit.. This caveat is. even more appl%cab]e to the public sector.
If government is to be responsive to all citizens, it must retain its
policy-making and law-making powers, especially in areas invalving
service to citizens. If public employees want to bind themselves con-
tréctua]]y on matters a?fecting‘thé?r own' exclusive welfare (i.e.,
compensat1on and benef1ts), that s their bus1ne§e‘ But public employees

.should have no right to negot1ate labor contracts which interfere with

I

_government's obligation to serve all citizens in an equitable and

economically efficient manner.
A private company, unlike a 'government agency, has a private obliga-

tion to serve only its customers. At any point that the_custémefs are

) dissatisfied, they can go elsewhere. However, a government agency has a

public obligation to serve ali citizens. Therefore, she scope of bargain-u

1ng in a public labor contract must be more narrow than that in the

prlvqte sector. This need for a narrow scope of barga1n1ng and the




o

c. 7
‘-c1rcumstances, however pub11c emp]oyers become the easy targets for

unreasonab1e ‘union demands

that they serve in private jndustry. Strikes by pub11c empdoyees i’

it

organized union‘s egpectation of a broad scope of hargaining inevjtabiy
N ) N . ) .
leads to strife between public employees and ‘public employers, a situa-

tjon harmful to society as a whole. - ;; 4

-

. ‘ A. A Special Word About Strikes

_Each of the above reasons demonstrates fundamental d1fferences

between pyblic and pr1vate bargaining, and each item above contr1butes

support to a prohibition against strikes yjpub11c employees. Public
employee strikes'sh0u1d be prohibited on one or both of the fo]]owing
grounds: ' . ' ",,/'

(a) The essenttality ot,many government services to the health. ' .

safety, and welfare of the community; and ' .

(b) The belief that the strike‘is princdpa11y an economic neapon

inappropriate to public employment.

Strikes'by public emp]oyees cannot’ be construed as,simi]ar in anyi
way to strikes in private industry, in that unique and vital services are
involved, which are provided by a governmental unit which in many cases
operates under monopoly or near-monopoly conditions. These services
cannot be purchased by citizens except through these government agencies.
Strikes by public employees are, in fact, strikes aga1nst the ent1re
commun1ty, and unless the government 1s w1111ng to estab11sh compet1ng

agencles to prov1de~a1ternat1ve sources for these serv1ces, stoppages 1n

these v1ta1 and un1que serv1ces s1mp1y cannot be tolerated Under present )

. ,'
_ N - -
’ . L

Strikes do not serve the same economic purposes in the pub11c sector .~




demonstrate no fair relationship petween economic gains for the strikers

" and the damage their monopoly status enables them to inflict on their

fellow citizens. In the case of public employees, the strike threat is

a political, not an economic,'ﬁeapon, and %ts use grants unfair power to
a small group over the larger public group. If a][ people can be made to
suffer through the willful display of monopoly power possessed by a few
organized ‘employees, it becomes the\ob]igétidn of the government to pro-
vide effective machinery for protectiné the public interest.

The air controllers’ strike in 1981 was the epitome of raw power
through the withdrawal of e;sentia] anq monopolistic services to the
public. In that strike, a small maverick union caused twé-thirds of the
nation's air controllers to go on strike. .Thg resulting harm to innocent
citizens was so severe that the lodging of cfiMina] charges against each
contro?]er'péfsohally would have been justified. In that strike we saw
an example of.just how far'a small group of public employees will go to
improve their an se]fish‘welfare. Althonigh -the union's press releases
indicated that the strike was pulled on behalf of the pubiic's best

2

interests,“ the real jssues were: '

(a) The controllers wanted considerably more money for considerably
less work; and
(b) The union leadership wanted to prove its power. -

- This one obscene ‘strike did more to teach c1t1zens about the dangers

ef publ1c emp]oyees str1kes than cou]d have been done by any other means.

S L
As the Praet0r1an guards w;g; trusted to guard Rome, but ended up sacking

2 o s ] .

zThé union. c]aﬂmed that the strike was initiated because the skies

‘were ufisafe fof the -public, due to the fact that the FAA computers were

, ot modern enough and that air controllers were sub;ect to errnr due to

: overwork. . , N
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that city, so did the air controllers violate a saéred compact with//
the people who put them into public office by attempting to exploit
their essential positions. | |

In 1970, the U.S. Supreme Court ruled that federal employees do not
have the right to strike. The high court affirmed a lower court judgment
that upheld the constitutionality of a federal law prohibiting strikes,
by public employees. Th1s part1cu1ar dec1s1on dealt with a case brought
by the United Federation of Postal Clerks and it settled an issue that
had Jong been debated. Some observers believe that this ruling could
be extended to cover all state and munfciﬁa] employees inc]uding'teachers.
Although many states have public employee anti-strike laws, some have
been challenged in the courts as violation of the constitutidnal free
speech guarantee of the First Amendment. The high court has also
affirmed a 1owér court ruling upholding the constitutionality of a New
Ybrk law requiring a no-strike pledge from any union that represents

.

state employees.

B. In Summary

This section has discussed many relevant factors which must be
considered in transferring the NLRA to the public sector or in establ-
lishing any collective bargaining iaw in the public sector. The many
reasons why the industrjal model for bargaining should not bé used in
governmeqt‘service can be summarized as follows: v

1. The strike is unlawful for public employees for good and valid

reasons. More effective means for enforcing these Taws are requirgd.
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Even in the privafé sector there is no absolute and universal right to

! / Y .
strike, since the nation has witnessed court injunctions against

strikes by cq&i miners and railroad workers.

2. Théllegal framework for industrial collective bargaining
deve]%ped,Qn response to economic and social needs which are totally
differen% from those that exist in the public sector today.

ry Government decision making is highly diffused and involves a
mixture of administraéive and legislative functions. This mixture per-
mits the opportunity for misunderstandings and increases the political
power of unionized emp]oyees.at the expense of the public interest.

4. Collective bargaining helps remove fromlthe public the influ-
ence and control of the cost and determination of governmental services.
The democratic process requires greater public participation, poi
less. '

5. Governmental agencies usually have monopoly cortrol over the
delivery of essential sgrvices which‘hglps invalidate the working
of countervailing economic pressures. This transforms the public
collective bargaining process into one of political pressures between
unequals. \ B r \ .

A11 of these reasons demonstrate the dffferences betyeen public
and private secgor collective bargaining. These fundamen£a1 dif-
ferences suggest that a totally new mecha%}sm is required, not .the
transplantation of the induétrial model. Besides, the NLRA could not
be transferred successfully to the public sector. The National Labor

~ 9

- ®
Relations Board and the federal courts have handed down countless




interpretations and precedents which were based on the uniqueness of the

private sector. Almost nane of these decisions could be applied

* reasonably tc the public sector scene.

N
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IV. THE UNION ENTERS &
Almost ai] nonmanagement federal employees have the right under

Federal Executive Order to engage in collective bargaining, and most of

the states have laws which provide collective bargaining rights to local

and state public employees. Even in the few states which do not have

bargaining laws, public employees have a constitutional right to join a

r‘

4

labor organization, even thoﬁgh there is no legal right to require the
employer to engage in collective bargaining. And in the private sector,
almost all nonmanagement workers have a legal right to require that the
employer engage in collective bargaining, under certain conditions.
Therefore, it is not surprising when the union knocks at your door, if

you are a manager or employer.

A. Teachers and Other Government Employees
Have a Constitutional Right to
Join Unions

Under the constitutional right to freedom of association, a number of
court decisions have perﬁanent]y settled the issue of whether or not
public employees have a right to join a labor union. In 1968, a federal
court of appeals invalidated the dismissal of some public school teachers

8 . who were fired for joining a union.] Even if a union has a reputation

for engaging in i]]egai strikes; a public employee may still'join the

<

TucLaughlin v. Tilendis, 398 F.2d 287 (Ath Cir. 1968); American
'gnty and Municipal %mp oyees v. Woodward, 406
. L

Federation of Stat
F.2d 137.(8th Ci

196
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union.2 However,hthere is no constitutional requirement that a school
district or other governmental jurisdiction recognize a labor Lnion
for purposes of collective bargaining. The public emp]byees' right
to collective bargaining results from state laws (or local ordinance in
some cases), or from a U.S. presidéntia] order, in the case of federa1‘
employees. Where no collective bargaining law exists, the right to
collective bargaining is left to the discretion of the public employer,
except in the case of the State of Virginia. where the Virgiﬁia Supreme
Court outlawed collective bargaining which was taking place in a public
school district. It is generalily assumed by those familiar with the
Virginia situation that the Court's decision would preclude all public
sector collective bargaining as long as there was no enabling legisla-
tion.

B. Public Employees Cannot be Required
to Join a Union .

There is no constitutional or legal requirement that forces any
public employee to join a labor union. There are, however, a number of
state bargaining laws which allow the public emp]qyer (e.g., a school
board) to enter into an agreement with an exclusive rggreséntative of
its employees which requires that employees pay a service fee to the

union or be dismissed from employment. In 1977, the U.S. Supreme Court

supported this concept and also ruled that individual public employees
. .

P
. 2Po]ice"0fficers Guild, National Association of Police Officers
v. Washington, 369 F. Supps 543, 552 (D.D.C. 1973). .
/ :

N
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could seek an injunction\against union support of causes which the

individual public employee objected to.3 .' L
]
e N
S

. C. There is No Constitutional Right to Automatic

Dues Deduction . - “

Membership dues are the 1ife blood of a union. Consequently,

‘automatic dues deduction from the member's paycheck.is of utmost g

stat¢'s bargaining law or by acquiescence of the Bthic employer at
fa\\‘ ~
i

the¢ bargaining table. Otherwise, no public ehp1oyee can have hi@iun

dues automatically deducted from his paycheck by his employer and

remitted to the union. In 1976, the U.S. Supreme Cburt supported this

concept by stating that the firefighters unﬁop had no constitutional
right which required that the public employer (the City of Charlotte,
North Carolina) deduct union dues from the paychecks of those fire-
fighters who were members ‘of the union.®

The purpose of this section is to provide information regarding:
(1) why public employees join unions, (2) how unions organize public
employees, (3) the telltale signs of unionizaéion; Q4) why unions
should be resisted, and (5) what employers can and cannot do in dealing
with unions. By providing-this infprmation, public ?mp1oyers should be
better equipped to prevent unionization, or to Qet sEarted right with

the union, should one be organized. ‘

3Abbod v. Detroit Board of Educatjon, U.S. 431 (1977) 209.

4
i ;City of Charlotte v. Firefighters, loca] 660, 426, U.S. 283
1976) . .

/’w \ .
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1. \Why do employees join unions?

Several million public employees belong to labdr unions and support
the collective bargaining process. Why do these employees contribute a
portion of their hard-earned salary to labor unions, and why do many of
them give a portion of their precious spare time to unjpajrctivities?
There- is no one reason why employees join unions; there are many reasons.
There are, ‘however, three common overriding reasons why employees join
unions. These three Feasons are:

(a) Many employees have a perception that unionization is better

than nonunionization.

(b) Many employees are inf]uencedvby peer pressure and Eustom %o

Jjoin a union.
(c) Many employees are inf]uenceq‘by the pressures organized by
‘the union itself. ' ‘:
Each of these overriding reasons for union membership will be discussed,
and then other secondary reasons will be examined.

Perception. Many workers in both the private and public sectors-
believe that unionized workers generally earn highq{ wages than non-
unionized workers and that unionized workers in specific industries
earn higﬁer wages than nonhnioni;gd workers in comparable industries.

Although there is some evidence that these beliefs are true, there are

*so many exceptions tni: employees (and employers) should be cautious

in applying this general truth to all situations. Even where
unionized workers earn higher wages than nonunionized workers, it
should be recognized that the higher salary is af the direct expense
of other workgﬁf not unionized, the consumer and the taxpayi(

other words, another person pays for the 1nf1ated wages paid to union

65 7
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members, wherever their salaries are higher than the market would
support in the absence of unionization. You see, unions do not produce

anything. As a matter of fact, most unions resist measures to improve
[

_productivity. The only way that unions have to provide higher wages \ig

to their members is to use their collective power of intimidation to
divert money from other sources. Again, unions do not produce anything;
they can only force the redistribution of earned wealth frdﬁ*one person
to another.

In the private sector, the high wages of auto workers is ﬁrovided
by paying nonunionized employees a lower than average wage and by
charging the consumer a higher price than is supportable by a free market(
In the public sector, any excessive wages granted as the result of union
pressure are paid for by the taxpayer, most of whom are workers just
like the public employee. Although large industries, 1ike the American
autoﬁobi]e*industry, and governments, 1ike New York City, may be able to
get by in the short run by stea]inq f;om oné group to give to anofher,
in the long run such\a practice spells doom not only for Chrysler and
New York City, but for society as a who]e, which includes all workers,
whether they are unionized or not. Although the $30,000 a year assembly
line worker for Chrysler and the $30,000 a year garb&ge collector in
New York City may enjoy a temporary unearned high standard of living due
to the intimidation power of their union, what good are such benefits
if their work is terminated due to bankruptcy of the‘em51éyer? Or, if
not terminated, how far do these wages go in a society that steals 10 .

percent of everybody's wages each year through a government-sponsored -

_ tax collection system called inflation?

66 N - ‘




4 - 55
As interesting as all of this may be, however, the fact 1s that
people are generally motivated by strong innate drives of self- 1nterest.
- ? And, as long as public workers believe that unionizatiqn'is beiter for
| them'than nonunionization, they will continue- to turﬁyto the union in qn‘
. _

attempt to improve their collective and individual interests. .

Union pressure. In order to sign up members, the union will promise

much. It will promise job. security, dignity in the work place, higher

~

salaries, protection from the boss,fless work, more time off, and

practically anything else wh1ch the employee would 1ike 'to hear. How- '
ever, a union can guarantee nothing. As a matter of fact, a union will
not mention the disadvantages of having a union shop. Keep in mind,

A . -\ .

however, that a union gains exclusive representation rights over all L.

employees in a unit if only 51 percent vote for the‘union./:;n other

' . words, even if 49 percent of the employees do not want a-union, they F
\ must have one. ’ ; -
Lo ‘The author's own personal experignce in dealing with rank and file

worker's and unions reveals a host of disadvantages in unionization.

Some of those disadvantages are: o ’ \

(a) Continuous unrest and discontent often accompanges un1on1zétJon,
because in order to survive, the union must always have a cause *
to pursue, even if it creates one. Consequently, the typical .
union shop lives with a continuing series of disputes, which ) |
detract from peaceful working condition. -

(b) Undelivered union promises are an integral part of labor-

management relations in a unionized agency. In order to con- ,

tinue to keep the support of the employees, the union must make




(d)

promises to deliver more each year. Natdrally, such a process

cannot continue without end. As a réesult, the adversary
relationship. betWeen;*he worker and his employer increases.
Employees lose much of their personal freedom to(deal d1rectly
with their work situation and their employer, because all\sueh
relationships must be handled between the union and tﬁe employe}.
In other words, the employee.loses ‘control over his own life at
work by the intervention of the union. Thie loss of~freedom

is demonstrated by provisions of the labor contragt which have
a general tendency to stultify the agency:

Many employees may be forced to join the-union against their
will, or atileast to pay-a fee to the union against thefr will.
Keep in mind that it's possible.under normal circumstances that
49 percent of ihe employees didn't w;;t a union to begin with.
In order to force these emplbyees to support the union, the
union embloys many intimidating tactics. In some states, the
collective bargaining law permits the negotiations of an ggéggx
shop, a situation where the nonmember must pay a fee to the
union or be fired.

Unions often mean strikes, and strikes mean loss of income and
acrimonious working relationships. S%nee the advent of collec-
tive bargaining in the public sector, strikes by public emeloyees,
including federal employees, have stead1ly increased each year -
But even if an actﬁfﬂ\str1ke is not experienced in the union

shop, the threat of strikes is ever present in the collective

bargaining relationship. How many'employees fully realize the

-
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deleterjous impact such union-sponsored actions will have

A
'

« .. on their careers?’ IR ‘ 2

(f) Under unionization, some;workers\find the union to be their
enemy, rather than their friend.. The union often becomes
just one more'unresponsive buréaucracy to dea] with. Anq, in ) 2
"the most_sordid_union enV1ronment,¢acts of violence and
hgxassment aredzerpetrated adaimst "uncooperative" workers

¥
Peer pressure. . One,of the most effect1ve_techn1ques for encour-

-

- aging employees to join'a union is through tbe use of spontaneous and

union-sponsored peer pressure. This tactic is quite persuasive in that
- most workers are reluctant to create animosities among colleagues with

. ) B . . .
~ whom they Jmust work on a Waily bas1s. For most union members, the non-

¢ member is a "free rider" anl a potent1a1 threat to the success of the

un1on G1ven this att1tude, is it any wonder* that some uﬁhon members , -

are ‘quite 1nt1m1dat1ng in their efforts to s1qn up nonmenbers?

-

. (a) Many Other Reasons for Union Membership

-

@\1though the perception that unions are advantageous, and tHe

. préssures from the unions, custom and peers are overrfding reasons .
. ’ L % .

that emp]oyees Jo1n unions, there are ather reason too, such as:

*

N (1) Enablihg legisiation . . . .,
ﬁ'>}\{;v-A + Neturally, the absence of a state (or federa]) 1aw4@h1ch makes C

co]]ect}ve barga1ning mandatory upon pet1t1on of a maJor1ty of emp]oyees,
1s a serious obstac1e fo co]lect1ve bargaining. Converse1y, the presence
of such a law is a significant inducement to emp]oyees to engage in
collective bargaining All one need do. is 1ook at the number oﬁ qu11c

W
employee un1on members 1n states with. barga1n1ng laws and the~number of

-
-
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such persons in states without bargaining laws to conclude that the

presence of enablﬁng 1egis]ati is a compe111ng force in the expan-

o

. sion of un1ons in the pub11c e¢tor. Very likely, if colleckive’

barga1p1ng was 1eft to mutual agreement between employer and emp1oyees,
)
there would be very 11tt1e collective barga1n1ng in any government

v

agency A]though many pub]ic emp]oyees and many pub11c employee un1ons

may be pleased with the special clout prov1ded by barga1n1ng taws,

%

" governmental leaders and taxpayers are less than equally pleased.

. The fact that collective bargaining is forced on employers (and.

many emp]oyees) in both'the private and public sectors, creates an

’ advers;gx, and somet1mes host11e, re1at1onsh1p between emp]oyees and

their benefactors. Nhen management and employees view each other as |
enemies, both parties are harmed eventually. Idea]]y, negot1at1ons is
a process used vo]untari]y'by two or more parties wh0 want someth1ng
that cannot be obtained'uni1atera11y, but must ‘be obtained bytmutua1
agreement. When one buys a car, there is no la that %ays the dealer
and toqéumer must negotiate. The dealer and th:\§ansumer neéotiate
because it ‘is to their mutual advantage to‘oo s0. 'when,one bb&s a‘home,
there is no law that says either the buyer or seller mu ;negotiate.

They both negotiate, however, because they are both se king something’

'wh1ch q?nnot be obtained un11atera11y Throughout h//}ory, negot1at1ons

‘have been a natural process used between peop]e in /order to benefit

mutually. Should there ever be a law which would require a car dealer
or home owner to negotiate upon request of the buyer, obviously such a
.law would benefit one party at the expense of the other, thus destroy-

‘ing the fundamental nature of negotiations.

e - “ oot
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A fd]]er’d1scuss:bn of the 1nappropr1ateness of cohlecf1ve :
barga1n1ng in pub11c serv1ce and the d1fferences between collective o :

barga1n1ng in the pr1vate sector and co]]ect1ve barga1n1ng in the pub11c .
sector is found e1sewhere in th1s book. :,' ' e s s
. o . ' . o)
(2) Unresolved gnevances , L - e

In the absence of a labor c0ntract, many government agenc1es “and |
school d1str:cts have fa11ed to deVe]op prdcedures for, empToyees 1o awr B
their comp1a1nts. To operate a p]ace of work without comp1a1nts from
emp]oyees is 1mposs1b1e, and when emp]oyee complaints ex1st there will
be an out]et'fouhd 1n some wayu If there'1s'no off1c1a1 channe] fer.; L

'them to rev1ew their comp1a1nts, the : emp]oyees w111 d1scuss the1r con-

e

cerns w1th other emp]oyees or undertake to sabotage the. 3mp1oyer in
some: subt]e ways. Or, the emp]oyees may take the1r concerns direct]y ' PR
to’ the public A11~such act1ons aré far 1ess preferable than reso1v1ng \

vcomp1a1nts through an estab shed gr1evance procedure thch is Just and - ,g‘ .

protects the grievant fcom retaliation. .

‘e

Where no adequate gr1eyance procedure eX1sts, emp]oyees are often - ,;\ ]

attracted to a undap as a ggyree of aid and protect1on when an. ' ‘ .

’ l 4

employer persists in not respondxng to the 1eg1t1mate comp1a1nts of its '\ Ll

workers, sooner or’1ater the émployees W111 seek outsxde he]p,vasual1y ) '. 7 .
. ,
in the form of a un1on On the other hand, the: employer who Tlstens

wjth an open mind_to employee concerns and s1ncere1y attempts to resolve.'/ :
disputes in a fair manner is less likely to face a unton requést for
‘representation. - ' ’
~ Any employer who refuses to respond to legitimate concerns of the

emp]oye%i’deserves a strong union, because an en11ghtened emp1oyer is

obligated to care for the employees as much as he- cares for his

, .
/ P
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:.\:\customers or ta;payérs--in the case of ﬁublic service If the emp?oyer
' 'has po regard for the emp]oyees, and if the emp]oyees view the emp]oyer 1
as an opponent, why sh0u1dn t the emp]oyees draw together in an attempt
i‘.to protect their 1eg1t1mate fnterests? Consequent]y, a]] nonunion ' ‘.i ’ «:§
goiernment agenc1es _should ‘provide an Aappropriate gr1evance procedure . C
far nonmanagement emp]oyees More about.the elements of such a_proceduref

’ (3) Poor working c0nditi0ns ' ) P J

"'w111 be d1scussed 1ater.

Many pub11c emp]oyees frbm trash collectors to physacians, have ;;_ ' ;:
‘Jo1ned un1ons in an effort to 1mprove their working cond1t1ons Eor' ) .
'decades pr1or to co]]ectlve bargaining in public eduction, teachers

'”comp]ajned bitterly about 1arge c]asses poor student d1sc1p11ne, too
‘123 . Mmich, paper work etc " Heavy case loads was the precursor to unzon1za- _
l tion of many‘soc1a1 workers and public nurses. Many urban san1tatnon ' ' ‘
_workers have organized in order to correct unsafe wor51ng cond1t1ons and
job requ1rements which were too demanding. And of course, “who cbu]d
forget the\a11egat1on of the United States a1r control]ers, who were -
E ~ almost successfu] in. shutt1ng down American commerc1a1 av1at1on that -~
.the1r work1ng cond1t1ons were too “stressfu] o Not1ce that the word (
"a11egat1on" ‘was used 1n the prev1ous sentence for 1t often makes no ) .
'dxfference whether working cond1t1ons are actua]]y bad or oh]y perce1Ve l ',
as. bad as probab]y was the ‘dase’ of the air control]ers After all, ‘

1 M l

egp]oyees wil), act accord1ng to what they perce1ve even 1f what they :'

’.» - e _». . .
e [y & -

perceive 1s\not rea11ty *,~ = ﬂ C ', ll - LU T s

[y

f o . Once co]]e t1ve bargain1ng 15 pérm1551b1e in’ a 90vernment agency,,

the union, with the support of certa1n workers must have a cause arbund

i
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which to rally the workers; otherw1se there is no need for the union.

‘xR

So, if the public employer is managing an operat1on which is unsafe for
employees or an operation where employees are (or perceive they are)
. '.Subject to. overwork, stress, or other forms of similar treatment, the
:.:._union_has a'ready-made opportunity to unionize the workers.
To:mintmize the risk of unionization due ‘to-improper working con-
d1t10ns, the employer shou]d make every effort to create a reasonable

work1ng env1ronment Even if a perfect.emp]oyment cond1t10n cannot be

ach1eued the mere effort by management to he]p emp]oyees will not go
!ﬂ‘ unnoticed Most employees recogn1ze that there are certaTn onerous
Y-

aspects of the1r JObS which cannot be tota]]xsfemoved but the ‘typical

employee does-apprecqate any s1ncere effort by management to 1mprove

work1ng cond1t1ons. SUCh effort 1nd1cates to the emponee that the '

N emp]oyer cares, and such caring can do much to remove 1nducement for’

' emp]oyees to Jomn a.unton. KR

(u) Uﬁequal treatment

M05t empToyees accept the fact that the1r JObS have certa1n .

unp]easant cond1t1ons about wh1ch 11tt1e can be done rea11st1ca11y.
- .For examp]e, nirses recognize that their profess1on requ1res per1od1c
n1ght Qﬁék unpleasant as 1t may be. San1tat1on workers recognize that
::I» they must ofteh york outside dur1ng bad weather. K11 JObS haVe some- :
. th1ng unpleasant wh1ch is 1ndig1nous to that ‘job, and most emp]oyees
acsept the fact that.very 11tt1e can be done about such cond1t1ons

from a practhaT point of view. 7

"But if there is any«one condition which is inexcusable and avoid-

fabje which.is most offensive to employees, it is unequal and inequitable
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treatment. Somehow, unpleasant working conditions are more endurable

if all employees are treated equitably. For example, one sure way to

s

create dissension in the ranks of sanitation workers is to-select
certain trash collectors on the basis of personal friendship to ride
inside the truck during inclement weather. Similarly, a guaranteed
tactic to alienaté a staff of nurses is to protect certain nurses from
night work on the basis of perséna] favoritism.
Another form of inequitable treatment can be caused by imbroper
job classification, where positions of comparable work afe assigned non-
comparable pay and benefits. For example, central office secretaries
are often paid higher salaries than field secretaries, even though their
A jobs might be comparable. In some case;, employee promotions are made on
some basis other than merit. Almost anyone who has held any job has
- observed at least oneiéase where an employee was promoted over a better
dua]ified employee purely on the basis of some form of personal
favoritism. Such inexcusable acts cut deeply into the morale of workers,

L

and in the 1dng run, harm the entire agency operation.

. Emp]oyees‘are motivated ;o perform better when they believe that
meritorious work is rewarded, and when they see this fundamental
priné%p]e violated, their attitudes and performance are correspondingly ;
and’justifiab]y damaged.

(5) Better pay and benefits

As long as union members are paid better (or are perceived to be

I

paid better) than nonunion workers performing chparab]e work, nonunion
workers will tend to seek to organize, and why not? If a nonunion
emp]oy?r\does not pay as well as a union employer, why shouldn't the

\”W employees conclude that they need a union? One cbuld conclude from this

74 W
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question that unionization in the public sector can be avoided easily
by gimp]y paying emp s salaries which are closer in line to salaries
offered for comparable positions in the private sector, or salaries
which are competitive with comparable jobs.in other government agencies.
But such a solution is easier said than done. Due to the many reasons
discussed elsewhere in this book, most government agencies lack ihe .
wherewithall to provide wages and benefits which guarantee that no union’
will emerge, since unions emerge for many reasons as described ip this
chapter. Even where government employees have been paid better than
other comparable emp]oyees; those same employees have unionized. Con-
versely, there are government employees in states with bargaining laws
where wages and benefitsﬁare below the average for comparable work and

these employees have not been unioniiif::jA11 of this is not to suggest

that improvements in wages and benefits _are a futile effort in avoiding

unionization of the workforce. Granted, good pay and benefits are no
guarantee of a union-fﬁgg shop, but poor wages and parsimonious benefits”
are a definite invitation to the unionl

(6) Lack of status and dignity

The author is gpnviﬁced that a driving force behind the unionization
of over one million public school  teachers has-been a general belief
among teachers that-they are "second class" citizens. On countless
occasions, the author has heard teachers complain caustically that
although they are good enough to teach the children of parents, they
are not good enough to be paid salaries sufficient to enable them to ]
1ive in the same neighborhood with those parents. Nurses, as a group, J;r”"”-
also express similar feelings of lack of status and digh}ty. Granted,

in both ihe case of teachers and nurses the "1bw" pay and'benefits might

Ll
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be related pp_sex discrimination, in that females occupy the majority
of teaching and-nursing positions. But regard[ess of the cause, a
sense of second class citizenship can be the cause for many public _ J
employees to form a labor union.
- Where emp]oyees express a general concensus that there is lack of

|
status and dignity in their work, the employer should take notice of
this expression ané undertake corrective measures. Programs of public

awareness and employee recognition can do much to enhance the status of

employees. For example, awards to custoaians who maintain clean
buildings convey to custodians that their work is important. Uniforms
for maintenance personnel not only are an impoétant fringe benefit, but
aTso givg'ihe employees a sense of dignity and status and provide a
fee]iﬁg of belonging to an important team. Such sincere attempts to
recognize all employees as vital members of an important team can remove
one of the potential causes for unionization.

-=(7) Hidden problems .

- [
The employees of some government units are so suppressed and
intimidated that employee exploitation, inefficiencies, cronyism, graft,
and general malfeasance go unrevealed. Such situations are often very

difficult to correct in that they frequently have their roots ina

malevolent political environment. In some such cases, however, some

P

courageous employees have come forward ard in other cases, the employees
have organized a union in order to obtain protection. In other cases,

only é'grand Jury investigation has been dble to uncover such wrong-

'doings.
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(8) Failure of the employer to' rebut

Within a brief ten years, from f965 to 1975, over ;wo-thj$ds of the

states enacted collective bargaining laws for public employees and

several milljon public employees chose to engage ip collective bargain1[¢"”

ing during that period. In the thousands of schoo$\ﬁﬁffricts and govern-
ment agencies where some employees sought to unionize gnd obtain recogni-
tion, the public émp1oyer made no effort to rebu£ those who spoke on

\/ «behalf of unionization, despite the fact that_.in all such instances, the
emp]oye; had.th right to express -its views regarding unionism and col-
lective bargaining. In almost all gases, the public employer seemed to
assume that all REEJic employees wanted to belong to a union and wanted
to be represented for purposesﬁbf collective bargaining. This assump-
tion was wrong then, and it is Wrong today. Many gﬁb1ic employees do
not want to beiong to a union and do not Qish to be represented for
purposes of labor négotfatjon;. But despite this ﬁreva]eq; anti-union
atti;gdg\among many guﬂlic employees, public employers, generally, have

made, and.are'making, 2 few attempts to_rebuf the unions' arguments for

.

> .-

+

umionization..

“, ) uﬁdeﬁ‘the\right cpnditions,'feprésentation elections can be won,

- 4

and have beeh.won,fby‘the emﬁ]oyer. For those publiq emp]oyérs.who do

not have umions énd whe ﬁo'nét want unions, there are many legitimate

ways to«keep‘the union out. Many suggestfons for doing just -that are
- explicit and implicit in this book. = + .- . C e

t

(9) Discrimination

. Some unions have been encouragéd by acts of illegal discrimination,

particularly on the basis of race and sex. Many of the striges by

sanitation workers, like those in Tepnessee during the 1960s; were based
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upon the perception by the employees that thgy were being mistreated
job-wise due to :ﬁeir black race. And in a California municipa1'dispute .
in 1981,‘a union, on behalf of a group of female workers, sued the city
in order to correct alleged comparable pay violations. These two
examples are just two caﬁes from dozens where discrimination was a
factor in encouraging unionization. Needless to say, no employer shou*ﬁ
allow illegal discrimination to exist, irrespective of union considera-
tion.

Unions Can Be Avoided

For the past several pages, we have discussed the major reasons why
bub]ic employees join labor unions. Although unions will exist in some
government agencies almost regardless of countervailing circumstances,
unions can be avoided in same situations. By being fami!iar with the
major factors leading to éhe formation of unions, an employer can do

much to help assure the continuation of a union-free shop.,
*
2. How do unions organize? ~

In order for unions to exist, they must havé members who pay dues.

" Therefore, the need to have access to eﬁpToyees and the need for auto-

matic dues cheékoff are two very important demands of unions. If unions
were a]]oweg to communicate with employees ohly at their homes, and if
unions had té rely solely upon manual collection of unijon dues, unions

likely would not have as many members as fﬁz;\have now. That is why in
S

any negotiations with-unions, their proposal for access to employees on

‘

thg Jjob aﬁd their proposal for automatic dues checkoff are of the

highesf priority.
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(a) The Employer is Chosen With Care
= .
Once a union is established in an agency, recruitment for additional

members from the workforce is continuous; but how does a unjon go about
getting a toehold in school districts, municipalities, and otoer govern-
menta] units where no union\e#%gts? First of all, only certa1n emp]oyers
will be picked to unionize, since _some emp]oyers of fer’ greater potent1a1
than others, and since unions have finite resources, thex cannot gener-

v

ally afford to expend their funds in agencies where theye is no reason:k'QFV
able hope of organizing success. No single factor 12 used in'determining
what employer the union shall attempt to organize. A numbar of factors’

are considered, and some of them are:

‘«.“) The weakness of the [gency's resistance

Generally speaking, a union will hesitate to orgamize an emp]oyer
which is strong and cammitted to keeping the union out. " Such strong,
%employergfusually have a united governing body and‘;n effective mdnage-
ment team. Additionally, strong employers of necessity have a workforce
with strong loyalties to their employer. On the other hand, a wegk
employer is one which has a divided governing body, an inefficient'and
disloyal management staff, and an alienated workforce. Given other
proper conditions, such an employer is a likely possibility for R

organization. g\\\!g . -

(2) The size of the agency

It was not by chance that large cities and large school districts

(New York City, for example) were the first pfeces for unions to con-
centrate their organizing efforts. Given the right conditions, 1arge

- agencies offer the best possibilities to organize a labor union for a

number of reasons. Such jurisdictions have large number of employees

79 —~

4 -




+ reasons, smallness being just one reason in many cases.

68
which represent a plentiful source.of dues income. Additionally, large
Jurisdictions often are very bureaucratic, and there js often a rift

between management and labor. Also, employees in such agencies often

lack a sense of esprit de corps with their employer. Large agencies

usually have large numbers of persons geographically close together,

N

making mass contacts easier than in a rural setting. Furthermore,
S

- organizing developments in large cities and large government agéncies

—

are more likely to be reported on the nationé] news networks, thus
giving the union needed nationwide publicity helpful to organizing
efforts elsewhere.

Bigness.alone, however, is no guarantee that a city will be the
first target of a union. A large number of small school districts and
municipalities have often been the first place where unions have directed

their organizing efforts. Such districts were chosen for a number of

(3) Attitude of employees . A

Naturally, unions are attracted to areas where a large Humbér of”
employees are already receptive to unions. For example, a municipality
1ocgtéd in an area where most of the private sector workforce is unionized
is often a good possibility for the uniqn, because many of the friends
and relatives of,the local municipal employees are union membérs, and
as such, 1ikely to.support the unionization o% pub]ic‘emp]oyeeé.

L4 .

The prevalence of yrievances can be a good reason for employees
to be receptive to unionization efforts. In such cases, the mere fact
i t
that grievances are prevdlent is an indication of an employee relations

problem of management having failed to respond to employee concérns.

ol




- exist, the union has a waiting and ready-made membership.

the surrounding suburbs are much easier than organizing drives 1n*d1s-

4

~two exclusive organizations represent1ng teachers in every school

, 69
Given these circumstances, the'emp1oyees can be expected to seek a union
to protect their ‘best interests.

In some governmental jurisdictions and schoo] d1str1cts, employee
relations problems have worsened beyond prere]ent gr1evances. For
example, when New York City, Philadelphia, and other similar large
cities were unionized, a serious rift already had developed between

management and the teachers and other public emp1oyee§§ Where such rifts
A

(4) Geographic \ocation " ‘ -

Sometimes the actual geographic location.of a school district or
- N

municipa]ity can influence the potential for unionization.. In eiamining
the history of public sector barga&ging, one finds that. the earliest

unionization efforts took place in metropq11tan areas. Therefore, school

districts and counties adJacent to large cities h1stor1ca11y have been ‘

14

subject to un1on1zat1on efforts before similar Jur1sd1ct1ons remote - \

from the metropo11tan area. The reason for this phenomenon 15 that

.

once a union gets a toe hold in a large city, organ1zat1on dr1ves-1n A

O 4

¢ , .

tricts mare distant from the city.

(5) Nature of the employment situation “ .o

(3

Part of the reason that publig school teachers were unionized more -
rapidly than all other public ehp]oyees was that there were alveady
k)
d1str1ct in America prior to the advent of legalized co]]ect1ve bargain-
ing. These two organizations were the American Federat1on of Teachers,

-

which was pubTicly,and in all respects a labor union, and the National -

Education As;g;#ation, which, although refusing to admit its union

L
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status for many years, was a union in all other regards. Consequently,
the unionizatﬁon of public school teachers for collective bargaining
purposes Qas a relatively simple task io compar%son to the cha]]eﬁge.
faced by other unions seeking to organize otoer public emp]oyees, most

of whom did not belong to any employee organization prior to collective

bargaining. Despite that difference, however, one must note that._for

3

J
“the period since the late 1960s, the national union most effective in

‘organizing public employees ofher than teachers, i.e., the American

Federation of State, County, and Municipal Emp]oyeesl was the fastest
'(

, grow1ng union in the nation. 'This fact should c]ear]y 1nd1cate that-

L

pub11c employees represent a 1ucrat1ve source of dues~pay1ng member~

sh1p for interested unions. ] ' . o}‘
/-_.—._,_/‘\

‘(b) Unions Follow Standard Organizing Methods
4

. Once all of the selection factors have been considered by the union

L

zl_.‘\ \
. and a certain schoo] district or municipality has been chosen to unionize,

standard organizing methods are employed by'%he union. Those standard

.

methods are: - “

(1) The organizing'committee

Ohe of the first steps in estab]ishing a union is to form an
organ1z1ng comm1ttee of interested employees. Quite frequently this

comm1ttée is composed prlmarljy of emp]oyees who have already demon-
“ .
strated the1r discontent with the emp]oyer From this cadre of

committed ma]contents _other sympathet1c emplo&ees are identified'hn the

work sites of ghe employer. Step by step, this process is repeated until
- %"

a sufficient number of union members exist to call for‘a representation _

election. In a]mpst a¥h %uch 1nstances the union will not seek a
/

representat1on e]ee;}bn until it is very confident that it can w1n¢. , ".

&2
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\

;And ittmust be stated here ‘that in most such cases familiar to the

author the uh1on has wan the election. : '

" The organ1z1ng comm1t/ee a]ways norks'closely with the parent

" . N *
.union under the guidance of a traindd uniqg employee. This provides

.the: qmmittee with the necessary experfise to carry out its functions;

-

s

of affiliation, recru‘itment,‘ 'organizing, and electioneering. i

" (2) Key troublemakers T

. . . ‘3
In mahy emp]oyment situations, there is often a few employees who

- M >

are viewed by the emp]oyer as "troub]emakers " As public employees,

such persons are .sometimes dechult to d1sm1ss, particularly 1f.they

5

are 1nvo]ved 1n'un1on membersh1p act1w1t1es and have the backing of the -

un1on Any attempt to dismiss such employees creates instant martyrs,

-

1nv1tes F1rst\Amendment suits, and po*gr1zes the other employees.
These “troub]emakefs" are’of spec1a1 interest to the un1on because.
.these emp]nyees will take risks that other emp]oyees w111 not venture
and thus provide the un1on,w1th a chance to set up Some dramat1c
.confrontation designed 'to d1v1de the emp]oyees from the employer .
When such a division occurs, the emp]ayees are dikely to transfer
their Toyalty o the unidnu . o o .

.
T e

5(3) Confrontaﬁons

In essence, Jlabor” un10n1zataon s a test of ‘who shall contro]\the
workforce--the employer or the.un1on The contro] of the workforce .
‘goes to that body which has the 1oyé1ty of the workers and in order to
capture that loyalty, the union must polarjze rank and file emp]oyees.

a'> The polarization of the'enplqyees is dependent upon makiné them believe

" “that the employer is their enemy by dramatizing disbutes between

'0 v *
employees and the emp]oyerdp%?rticularly those disputes Qhere the
Y (o N . - )

‘&g, ‘. ’ Q: : .. &3 . "."“

P
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eﬁp1oyer‘tah be made to appear to be in the wrong. Although such

dispukes are gften ready-made, the author ﬁas'experiencea a number of . ,

™

. . . » -
jon created a situation where confqontat1on was

ases where th

uheyoidable in an rt to alienate the employees from their employer.,

In one such situation, where a union was atfempting to organize

the employees, the union was irnformed that it could not appear on the

LN

employer's property, but that the union was permitted to meet with
employees elsewhere. The union agreed and appeared in a few-days on

., publit property. adjacent to a large employee parking lot. Gradually, the

o

union moved onto' the fringe of the parking 1ot near the exit. The unjon

-
?

was asked.to rempve 1tse1f from the emp1oyer s property. The union »
refuseq to vacate and a confrontat1on ensued in view of a large number
of emp]oyees In that particu]ar case, the union obtained free publicity

A (the news media h;d been prev1ous1y contacted‘ﬂy thé union) and demon-
Strated its ava11ab111ty to represent the gmp]iiees.

*

(u) General infi n s : ,
}\ The a6111ty of a Jh1on to represent its members is enhanced if i ’i
‘possesses much information regarding the operations of the employer. fx
K ' : For example, by co]]ecting‘the following information, the‘union develops

(.,; a valuable storehouse of information whié\}enab]es it to/aegkate more

-~

‘ ' e:ﬁe&Z;;éay: . % ,‘;;; ’
. A copy ofall written agency policies
’i . ‘ A copy of all a;ency ;Egu1ations
' 66p es of all job descriptions
/ | A copy of the Job c1asiification system

Minutes of the meetings of the governing body

‘Special reports and documents relating to working conditions

ERIC 4 - T e




Copies of intra-agency memoranda and correspondence

General "confidential® management information

A 1ist of the salary of each employee

A copy of the salary progran .

. The possesgion of such information gives the union insight into
the operations {of the employer, allowing more effective bargaining
proposals to bé\made fand providing more opportunjty to lodge griev‘
ances on the basis of’inequitab]e app]icatjon of the agency's governing
rules. |
)
By having loyal union members in strateg1c locations, such as

the business office, the payroll off1ce the personne] department, etc R
the union 4s able to obtain information which would-not otherwise be
available to it and thereby strengthen its leverage rfelationship with
manaﬁement. For example, "confidentia]" infonmation'that certain\
employees were 2;3;& favored in the application of the sa]ary gr1d
would give tna|unon a definite advantage in its re1at1onsh1p with

by

management. R

»

3. Why resist unionization oy

If two companies (or two government agenc1es) could be found

which were identical in all respects, except 1hat one had become

‘unionized, a comparison of the two TiKely would show these~bas1c

differences: ) . F . //

" .'The un1on1zed égency probably wou]d have 1ost some of its
management powers;’ o '

. The un1on1zed agency probably would be paying more wages,and'
benefits for the same number of employees; : n'_b.

/o
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. The overall productivity and the'coét/benefit ratio of the

&

. - unionized agency likely would-be lower.

Natura]]y: the above observations are from a management point of

: view. "Observing from a labor point of view, one might.say that the

un1on1zed agency is better off betause the emp]oyees are paid better
and have 1mproved worfang conditions; however, there is no guarantee
\that un1on1zat1on automat1ca11y results in better wages and working
conditions. But-even where unionization does bring htgher wages and
"better working’ponditibns" (i.e., less work?), such improvements are
at the expense of the consumer, or the taxpayer, in the case of public
service. Un}ess the untqnized agency'improves the cost/benefit ratio

of the agency, all improvements in‘wages and benefits are at somebody

else's expense.

L]

As a general rule, then, unionization means that a given amount

of work becomes more expensive, or even worse, a given amount of work

-

o .
decreases while its cost increases. This ultimate result of unioni-

'zat{bn‘is brought about by a number of fundamental developments in the

- -

bargaining process: oo e
i }

_— (a) Wage Increases T

When unions become engaged in labgr.negotiations, they maEe a host

of wage demande designed to give emp]eyees sa‘ary incredses which they

:wou1d nEt/;eceive were tt not for the union. Such demands sometimes
-~ appear to come from an 1nexhaust1b1e source, and include, but are not

1im%t\x\}( cost of 11ving 1ncreases, super maximum salaries, more

frequent siep-igcreases, exotic overt1me pay, special seniority pay,

super pay for holiday work and weekend work, shift differentia]s,

pay for accumu]ated sick.leave, extra-duty pay., hazard pay, ca]] back

R &G
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pay, porfal-to-portal pay,\severance pay, union activitie ', etc.
With the pd%gage of time, management is bound to agree tqf some of
these proposals, in order to maintain labor peace. And, each time
that such a concession is made on the basis of fear of labor unrest,
a;d each time that such a concession is made which cannot be justified
in terms of improved productivity, agency is inflating the cost of
labor beyond that which would be the case in a free competitive market.

(b) Compensable Benefits

In addition to wage demands, unions routinely request improvements
in éompensab]e benefits. Generally speaking, compensable benefits are
sometimes viewed by the empﬁoyee to be as valuable or more va]uab[g
than a salary increase, since wage increases are taxable, and most
compensable benefits (e.g., payment of hospitalization pfemium) are
not taxable. Therefor;:\whi1e a dollar in wage increase might be worth
only 70¢, a dollar applied to a hospitalization premiium is worth a full
dollar in value.

Again, the 1istwof"jﬁggiqapivg‘demands for improvements in the
compensable be;efit package appears to Be eﬁdless. Such demanqs
include, but are not limited to: disability income insurance premiums,
group 1ife insurance premiums, tuition reimbursement, uniform allow-
ances, mi]egge reimbursement, catastrophijc hospitalization premiums,
spé&ig] pension benefits, éredit up{on, employee discount privileges,
parking facilities, payroll deductions, free physical examipations:

. /
cafeteria with reduced prices, use of agency automobile, access to

medical center, etc. . .
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ﬂ\\\“’ Like unwarranted salary increases, unjustified 1m3 ovements in
}
the benefit program increase!the cost of production at %he expense of

the taxpayer. ' '

\
¥

(c) Less Work v
Not only is the union»ixpected to make demands for imp;!’ed wages

and benefits, the union is expected to demand improvements at the work
. X

4
site, which usually means less work. Although such improvements are
understandably to the 1iking of the employee, such improvements in the
employees' working conditions seldom result in improved productivity.
Although no aist of demands for improved working conditions can be made,
here is a brief example of such demqnds:
. Washup time on agency time
. Morning hd afternoon rest breaks
. Special Epiforms

. Special "%afetyﬁ c]otping ~

. Written an& speciffc Jjob describtions,

\

. An employee lounge
. Guarantées of Jjob security =
. Union bulletin boards 5,
. Use of agency tools and‘equipment'
. Noise abatement '
PR Avai]gbi]ﬁiy of vending machines
. Use of agency lockers

. Protection from "excessive" supervision
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(c) Loss of Management Rights

Management rights lost are usually labor's gain. In other words,
the less management is able to dirgct the workforce; the more oppor-
tunity the union has to direct the workforce. Unless defended vigor-
ously, management can gradually have its right to manage eroded. If an
employer is to operate an efficient agency, it must retain its funda-
mental right (and obligation in the pyb]ic service) to give directions
and to enforce its directions. The fundamental rights of management
includes the right to:

. Discipline and discharge emp]oyee%

. Promote and demote employees

. Transfer employees

. Assign merit wages

. Assign overtime

. Schedu]e'a11\agency operations ‘ ' ’

. Contrq] production standards. -

. Make technological changés ;

. Contract out

. Approve leaves

. No Tabor strikes

. Cooperation from the union

. , € .
" -In-negotiating on any of the topics listed above, the management

[ ¢ .
negotiator should be very careful not to enter into any agreements
N
\ .
which infrigge upon these important rights. For example, here are

L4

some contract Eﬁg!isions which would seriously undemmine the basic

management rights:

.

9o
.

Ny
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. . ' % \
. The right for employees to take annual leave at their discretion
. The right to refuse overtime - ' R

.- . “
. No involuntary transfers

", Promotion based upon senjority

. Propibition against contracting out

4, What are the tell-tale signs of unionization?

From the mid-1960s unti]athe presenty public employees have been

unionized with very Tittle resistance from public emp]oyefs--schoo]
~districts, counties, municipalities, state agencies, and federal agencies:

. , %
Although there are several major reasons that pub]ic.emp]oyeesLdo not

-

seriously resist the unjonization of their employees, none of 'those

s - '
reasons are valid, in the opinion of the author. Public empldyers do

-
not resist the unionization of their employees fo} several major reasons:
a. Governing bodies of school d1str1cts, municipalities,
counties ané statevgovernments are p011t1ca1 bodies, conse- |
quently,, they hesitate to offend those large numbers of
%ftizens.who, a]though.nqt union members, are neverthe]es§
’ sympatheiﬁc to the labor movement. Wheh faced with attempts
by the’unibh toxorqgnize thei? employers, these politician- 4(; .
managers, on the average, put up Tittle resistance.
- b, Many governing bod{es'and their executives seem to ass&ﬁe
that all public emp}oyeest:nt to unionize, and the(efore
conclude .that resistance is futile, particularly if there is
a-state law that assures collective bargaining upon proper

LY . ,

request of the employees.

-

¥ s
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c. Po]itician-managers'have limited accountability for their
actions. Most school bdard members and members of similar .
governing bodies are in office only for short periods of time.
The werst that can happen to them is that they don't get
reelected ar reappointed. They have no investment in the
agency and stand to lose little should they make decisions not *
in the best interest of the agency and the public it serves.

For those public employers, however, who are interested in avoiding

unionizationvof their employees, one of the first requirements in the

. campaign to keep the union out is to be ¥Ble to recognize the telltale

. ok " @
signs of unionizatign. The most common signs are: v
(a) Undertop@s . B . '

-

. Although there is no consistent sequence of events as a union moves

in on a public empﬂoyer,.often the first sign of unionization is the

presence of rumors and a genera?’ﬁﬁﬁ@?tone of discussion and behavibr

'

among the ranks of workers whach Tnd1cates some emp]oyees are 1nvo]ved
in matters which they will not openly revea] to manéﬁement Desp1te tng
fact that nonun]pn agencies often experience rumors that a union con-
tract has been made, only to find that they were only rumors, each. such

rumor should be investigated by designated members of the management

staff. Naturally, such investigation should be discreet; otherwise, the

rumor is given additional credence 2. ) .

’ -
. - -

. (b) Changes in Atntude

Over‘a protracted per1od of time, management becomes accustomed to
a general ang/consistent att1tudelamong the empboyees at Tlarge. If
there is active and prevalent consideration of unionization, perceptive

managers (particularly those who %re first-line supervisors) will detect

»
ae

a9y ‘

<

®




' emp]oyees which the employer wou]d not otherwise take. In any case,
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a change in attitggef This change in a{titude is manifested by a number
of phenomené; “For example, groups of employees will be observed in

private discus;ions which cease and break up upon the arrival of a .
supervisor. Or, certain employees who have always been oben in their .

discussion with their supervisors become reticént. Sometimes the

change in attitude can be dgtected at a departmental meeting, where the
. I

employees become sullen and unresponsive to the business of the. meeting,

or certain mémbers of the group bait, question, or challenge the

'

administrator in charge.

.(c) Unauthorized Meetings

Another sign of unionizatién, usually infallible, is the holding of

meetings for nonsupervisory personnel which were not called to the atten-

t1on of mapagement, and consequent]y, not approved or sanctioned by
)

‘management. Such meetings are usua]]y detected by management pr\or to

J
the actual meeting date, and the business of such meetings is usually

made known to management in various ways, usually by someone present who
- b -

has reasen to inform management. In some cases, the meetings are
* - aw s [

»

-generally known in advance and the media is informed and invited. In

.

those cases, the meeting is used for one of two’ reasons, or bothz
Either the employees simply want to use the meeting to organize”a
union, or the emp]oyees.ﬁay also want to use the meeting as a "scére"
tactié to encodrage the emp]oyer to take some action favorable to the
whgnever emp] ees’ ié]d unauthorfized meetings to discuss anyth1ng
related to thegir emp]oyment, anagement should, view this as a serious

indicator .of un?g;jzation.
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(d) Presence of Union Representatives

Any official contact with management from a union to discuss
possiB]e }ecognition is a.certain telltale sign that the union has
already made inroads into the ranks of employees. Such a deve]opment’
should be interpreted for whaf it is--that the union is ready to make
its move to organize the emp]dyees. Although it may not be too late
at this point to stop thé’union, this stage in the deve]opment'is
usually a sign that the union has achieved significant infi]tration.
The best solution to this development is to have taken previéus counter
measures which4‘;u1d have precluded the union from making such over-
tures But, more about how to do this in another section. Until then,
however, some brief ‘advice is appropriate, Should a hnion preseﬁt a
representative of management with signed authorization cards from
employees, Ehese cards should not be accepted (particularly in instances
where there is no applicable bargaining law) Ln]ess the cards are the
redult of a proper e]ection’procedure. Otherwise, the union should be
told that the cards wil] not be hcbepted._/’

(e) Insubordination ,

As union developments progress and employees become mare confident
that they will be backed by the union in cases of d1spﬁte with the
emp]oyer,’?hc1dences of 1nsubord1nat1on often 1ncrease. Sometimes

these 1ncidences are spontaneous, while in some cases they have been

‘blanned as a tactic in the overall unionization strategy plan. In

either case, a distinct increase in acts of insubordination should be
viewed as another potential telltale sign of unionization. Accordingly,

rowith _care’;'.'_

o

el

management should respoid to the act of in::or&iha

Insubordination cannot be condoned, gut at Tthe same tﬂme, the response

. * N . . -
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of management should not givé the union a tailor-made cause celebre

to,rally the troops. There is only one rule to follow in such cases

of insubordination: Do not tolerate insubordination, but do not allow

- the response to be of benefit to the unionization effort.

(f) Absenteeism

In some cases 6f uniopization, there is a aetec§a51e incﬂ’ése in
employee absenteeism seemfﬁ;:y unrelated to the normal causes for
absenteeism, but seemingly related to employee discontent. A number
of studies have proven a correlation ’between job discontent Qgi
employee absenteeism. Where increased and excessive absenteeidm is
related to dissatisfaction with working conditions, there exists the
pogentia] for a union to move in. In zhe advanced stages of emp]oyee'v
unrest and unionization, absenteeism may take place on premeditated
concerted basis as a bargéining tqptic to force the employer to stop
some action unacceg;gb]e to the employees, or take some new action
desired by the'employees. In either case, all, excessive absenteeism
related to employee unrest should be responded to in a manner that will

stop the excessive absenteeism, but also in a manner which will not
w

1
3

play into the hands of the union. “

(g) Provocatio,n; 7

-~

e Invar%ab]y, acts of provocation by either the employees or the

» A

. . . ® UL
union are certain teldtale signs of serious unionization efforts. Acts

of provocation are purposeful goading or pricking tactics employed by

"employees {or their union) designed to cause the employer to respond

in a manner desired by the employee or the union. .For example, in an

instance personally fami]iar'to the author, a group of picketers were

LA

parading:in front of thg\main school board office.” The union had been

N, b

. t
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¢

informed that all picketing would have to take place off school

proper%y and not interfere with the rights of other citizens. The \
,picketers gradually moved in to the entrance of the sghoo] board

office and demanded to picket in the.corridors of the board office.

The one security guard refused them entrance as instructed, but the

* N
-

crowd of picketers moved bodily on the guard. In those close qﬂs}ters,
a pipketgr somehow’ended up on the ground. éhe was pregnant, and
claimed she was going to miscarry. -She was taken to thé hospital, but
there was no miscarriage, anq no sign of injury. The subsequent testi-
mony produced only conflicting reports. The guard said he diq/ﬁothing
but stand in the doorway. The picketers said he knocked the pregnant .
lady down.. However, one thing was certain. The press was present, and
“the headlines in the 1oca1‘p$per read something tb thé:effect: "School

Board guard hospitalizes pregnant teacher." No one ever finally

determined if the incident was provocation.

’
v




o : V. AVOIDING UNIONS

)
]

As has been.discussed‘é1sewhere in this book, unions do not éenera]]y
assist in the efficient and economical operapion of a government agené&. '
Therefore, unions should be avoided, but thatﬁfs easier suggeé%ed than
done. In many school districts, municipé]ities,tand other governmental
Jurisdictions, remaining union-free can be a ver; seridas challenge.
;“* This section will describe an overall plan for avoid1ng 1abor un1ons by
d1scussing the,sas1c ru]es for staying union-free wh1ch are f.. “
. The agency must follow the sound fundamental pr1nc1p1es oﬁ ; .
organization. .
¢ . The agency must be committed to the concept that unions are gu""
* . hindrance to efficient and economical goVeﬁnmént service, )
+. The agency must be dedicated to dealicg with its employees in ‘
" an enlightened manner. . ' R
¢ .« The agency must be willing to confront the uhioﬁ in a-fhowdoWn ~
.fight should such be necessary to stay un;on~free.
. The agency should know what it can do and can't do to resist .
the organization ef%orts of a unien.
Each of these rules will be discussed in detail. An important pre-

requ‘z,azte to staying umon-free La to create an or'gamzatwn gtructure

bdaed on sound érganzzatzon prznczples - These princip]es are:

v 1. The govern1ng body shou]d ggnera]]y restrict 1ts function to ‘

the review and adoption of pd&1c1es, the review and approval of the

agency budget, d“genera] ﬁonitoning of éggnCy}éctivities, and the'reﬁ}ew ¢

‘ @ 4‘ ,
’ 84 ! | ~ P
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of appeals to administrative decisions. ,Converse1y, a governing body

should refrain from attempting to administer the agency. If a school.
\ e [}

board or municipal council devotes itself properly to matters of policy,
budget, monitoring and abpeais, there is little time left to perform any
other task. By dev1at1ng from its droper ro]e and a tempt1ng to involve

i

’ 1tse1f in the administration of the agency, the gdvern1ng body has

taken a serious step to undermining the executive initiative of the
agency. By weakening its own executive arm, the governing body
correspondingly weakens.its‘main defénse against the union.

2. The chief executive and the management team should restrict

themse]ves to the 1mp1ementat1on of agency policies.- By attempting to

fabricate policy without the invo]vement or consent of the governing
body, the management team contributeé to the weakening of the governing _
bbdy’s ddWer to govern the agency.' Although such methods may be of
advantage to a chief executive in the short run, such metbods are not

in" the long range best interests of the management team, since an \

effective government agency requires that there be both a strong

* ]
governing body and a strong management staff.

3. No function should be assigned to more than one unit. Each

-

organizational component of an agency should be assigned c]ear tasks ;
and, to the extent possible, these tasks should not be 'shared with

other units of the organization. For example, the maintenance and |
repadr of agency buildings should be assigned to omly one unit; other-
wise, dup11cat1on -of effort, voids 1n maintenance, and conflicts
between ‘units 11ke1y will arise. )Sucb poor qrganization diffuses

management of the workforce and ‘thereby contributes to an environment

[ »
conducive to union organization.
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.« “in goyernment service, there are occasions where some managers are
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4. Authority sheuld be given to those who have the responsibility.

Where politics are more important than ecohomics, as is often the case

assigned the résbonsibj]kty)for a tagk, but lack the authority to
accomplish the task. For examp]e,da school principal mii/be b]amed for |
an unclean school building when in fact the custodians may not be under
the direct or total control of the principal. Or the purchase of
necessary cleaning ;upplies may be under the control of another office

in the school district. . If.a principal is expected to keep the ‘ &

v

building clean, and if*he building principal i to suffer the conse-
quences of an untidy building, he must be given the necessary authority
to choose the custodia]ystgff, to direct its work, and to purchase
supplies and equipment needed to keep the building clean. Unfortunat A
m uj ‘ unatelyf

the nature éf,goverﬂment,enterprise is such that respohs{bifity is

éasi]y-assigned, but authority is dispensed re]Uciant]y. ’
Legisla- ‘l\

5. Channels of command should be clear-.and adhereé-to.

" tures legislate, governors govern, executives execute, administrators

administer, supervisors supervise, and workers work--and never should

'theik roles mix. Furtﬁermore, the authority 1ines‘be£ween these varipus

'compbnents should be very clear. Everyone ;hou1d know to whom he
reports and that r:}Etionghip shoﬁ]d be adhered to strictly. For
example, schoo]iboards shou]& not attempt to deal directly anJ
personally with members of ‘the management team, thus bypassiqg the
superinten@ent of sehoo]s. Con;;rsely, members of the managemeht team
sﬁou]d not deal dj%ectly and personatly with members of tﬁe‘governing
body. And, wifhfﬁ the workforce ipe command re]étionships must be .

clear to éll employees, rank and file, as well as jnanagement. After

’

’
™
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many, years of superv1sory and adm1n1strat1ve responsibilities, the \

author can cite dozens of cases where channels of command were unc1ear . &>

or were not adhered to, 1n either case causing unnecessary 1neff1c1enc1es «

.in operations. If a department chief has seven‘pérsons report1ng to h1m, v
then the department chief should-deal on]y with those seven persons,, * fe“
and he should refrain from dealing. directly wiéh those on a 1ower'

€chelon. Converse]y, the emp]oyees under the seven supervisors should ~

not attempt to bypass the1r superV1sordpy'deal1ng d1rect1y wzth the ///
department chief. Fa11ure to follow a clegar¢and worEable channgy of | St
:command inhibits the decision-making p'rocess' #nd thus weakensJIJ e c 'é 7
agency's ability to resist attempts by the'union to organize the < ‘

>

emp]oyees ‘ .

Tor the extent poss1b1e the’ channel of command shou1d a1low*?or

only one boss for each employee. Where organ1zat1ons a1low many B

.- ‘Q.'.

employees to be directed by more than ‘one supervisor there is.inevttab]e

-conﬁ%;ct between the supervisors 1nvo]ved confusion agtong the employees

involved, and a genera] diminution ih overall eff1c1ency. Furthermore,

such lack of organ1zat1on a]]ows employees to "wh1psaw" the1r super-

\.
“visors by playing one against the other, enabling some emp1oyees to

.escape needed supervision. And whenever employees are not supervised

LY

there\}s greater opportunity fqr m1sdh1ef

6. The organizational structure shou]d be consistent throughout.

To the extent possible, all gozrnment agencies shou%e an organi-

d upon sound principles of" operat10na1 >

A3

zational structure thch is ba

management. This structure should be capable of being clearly depicted

by use of an organizational chart. A1l functions of the agency~shou1d

Be\accounted for clearly in the,organizationa] structure and the‘channel

-

< -
) »

o
v '
\ N
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t1on and similar salaries. In other words, position titles shou]d

him. Although there is no absolute rule that applies in‘all situations,

genengl1y speaking, a manager shou]d‘have'about seven persons reporting

SR BV
of command should be obvious. The interrelationships of the various

functions shou'ﬁ be structured to assure maximum efficiency of

» [ 4

operations. (Titles of functionaries sheuld be consistént. For example,
in the case of a sghoo] district, the titles "Associate Superintendent,”
"Assjstant §uperintenéent," "Director of ' ," "Supervisor of
' ," "Coordinator of ‘ ,™ etc. should all in&icate their
relative a)nos1t1on Jdn the agency organization. For examp]e, if a

"Director of F1nance“ reports directly to the “Assoc1ate Superintendent
for Manqgement," then the "Director of Curriculum" should report to the
"Associate Superintendent for Instra%fﬁon." Furthermore, in this hypo- »'

»4
thet1ca1 example, both directors should have a s1m11aﬂ\Job classifica-

indicate-c1ear1y in each instance that position's place in the organi-

-

zationatystructure. ) aL ‘ .

7. A manager should h e a proper number of persons reporting to

L

directly to hjm Natura11y, fhis general rule may vary in ékcebtiona]
s1tuat10n9, the point 15 that a manager's scope of control should be T
manageab]e. Anything else creates the poééngQa] for a breakdown din the
managément contro] system. Of course, too few persons reportjng&to one
manager should be avoided, since such a practice results in understandable

inefficiency. ) _ . -




\,, A. Labor Unions Do Not Generally Contribute to

Improved Governmental Service

As discussed elsewhere in this book, co]lective bargaining is. not '
_designed a§ a managemenpﬁtoo] for the improvement of productivity.
Collective bakgaining is a procedure brought about by a political process
based upon the premise that workers must be giveﬁ special clout ynder
_ power of law to use their collective force to gain more benefits and
improved working conditions. Also, as explained elsewhere in this book,
the.Sqﬂarieg of employees can be improveé in two'wayé: |

- -

e . a. The employees can improve their productivity and share in the-

-
-

avings, or,
.b. The employees can use their collective clout to intimidate

the employer into, paying higher wages, by passing the cost of
' *

<

“such wages on to the customer, or .the taxpayer, in the case of
public services. In this later case, the union and its

?
members do not earn their raises; they simply transfer money

IS N . ' B
’ from unorganized workers to organized workers.

X " Given two similar government agencies, one being unionized and the

other not unionized, 4t is 1ike1y‘that the unignized agency will differ

* frgm'thé nonuniohized.agéncy in .thé following §enera1 ways:

a. The ynioﬁized'agency will produce less work per employee.

P *

b. The unionized agency will pay its employees more, but at
the expeése of the unorganized taxpayer.

, - . .c. Thé unionized age;cy‘wi11 have weaker management control,
SN . .nesu]t{ﬁg in less efficient operation.

J.i The unithized agency will have more discontenl iﬁ the work-

Place. s

?,
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Politicians and bureaucrats who seem convinced that unions are so

i
good should answer these quest1ons

a., Why do on]y 20 percent of.all e11g1b1e workers in America

4 .

belong to a Tabor ynion? . . )
b. Why has.this peycentage not changed significant]y after a na1f
centuny of union effort under the full protection of federal
':‘ and state'1aws? ' o : ' &b . .

’

Ihe answer is that, labor unions are not productive ¢n Amerzcan

8octety as now etructured . True, in the short run labor unions are good
for some unionized workers at the expense “of nonun1on1zed workers, but ‘
in the long run, even the unionized workers do not generatly win. °Qnder
different conditions 1ab5r unions’ could make ‘a contribution to produc-

tivity, but those conditions are not 1ikely to come about in the near

-
: .
PR .
L . e

future.

\

. Those conditions under which labor unions would be more likely to;
be productive are: « . . ) A

a. A1l collective barga1n1ng wou]ste by mutua] agreement of the
emp]oyer and the employee. Such an agreement based upon

" ,voluntarism would provjde the basis for cooperation rather,
than antagonism. -, o .

¥

..b. There would be no exclusive representation. "Without exclusive

representation all empfoyees would be free to deal with their . ¢
employer on a' voluntary basis. s

¢. The union would devote itself tb finding ways to increase pro-

' .

ductivity with the understandfng that its members would share 1

-

. in the savings. This' type of tooperation would result-in

‘more efficient and effective services to takpayers.




.
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In summary, part of the strategy for success in avoiding unions
is to understand that unions are not\11ke1y to help the government
agency to be more product1ve or more respons1ve to%the taxpayers.

" Nor is unionization any assyrance that the employees themselves will

. .
be be&ter of f.

4&9’ * i ' y /"
1. Large bureaucracies tend to )
encourage labor unions ' 3 . -
Whether-in the publtic. sector or the p 1vate 'sector, the size of the

&

government agency or the private company can affect the 1ikelihood of

' unidnization. A]though there is ho absolute corre]ation between union-
1zat1on of émployees and the size of the agengy, there is & genera] o
-re]at)onsh1p On the average, large’ American 1ndustr1es are more 1ikely

‘to be'unionizeg than small businesses. “The same general rule applies
8

to government agencies. True, many small Tocal governments and school

districts aré unionized; however, the 1ikelihood of unionization and

-

the jntensity of unionization is greater among larger districts.
T L]
Although ghe reasons for unionization of employees vary from

*

_ éqmpany to company and government agency to government agency, all
. - . R . ’
large,government and commercial operations share the same risk as they:

empléyer and its management force. As employees become increasingly
' ) on
distant from their employer, the more 1ikely will their loyalties

shift to a‘union. The implication of this phenomenon is clear. Large
companies.and government agencies should extend special effort to help
employees undersfand that their own interests can best be served by

cooperation_with the employer. The strategies for,achieving such a

: | 103
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grow large, that is that the employees will become aliehated’f?om'the ] )



. cooperat1quéTationsh1p is the s%]ect for another book, cannot be

- dealt with in this presentatwn. f/ : . | .

< ) ] . 5 ﬁ' » , . i
( . | :

. 2. Where the salaries of umo,{nlzed employees . |

. ‘are higher than the prevailing wage, the

ditference- is at the expehse of the.unem- . . . i
¢ . (/ ployed, or at the expenje of the quantity - ‘ w. Lo

WY

and qualityr of services["rendgred by these
'uniomzed employees - / ' ’ \

s

. 3
+

In order to pay for /con‘besswns at the bargammg table, the o

@

/‘ R . .
7 , : X
. . . ’ | .

emp]oyer must either:

Y N

serwices. ¢ .o )

»

- b. ‘Lower }he quath ahd/or quantity of the conmod1ty be1ng so]d )
. \\& v \

or the service being »rendered 1n the case of gevernment. f RS
In the process of mak1ng concessions to the,un‘lon, es&p‘emaﬂx -ir: oL

the areas of 6ompepsation, salary increases are proviaed by not emp]gy—

» ¢ . [ -
.

ing additional personnel who otherwise would be employed. Consequer&]y, oo .

v

thoée who participate in making salary éoncessions be_'yond the prevaif- PN

‘ing rates should recognize that they are able to do so only by keeping
others 'unemp1oyed, or keepihg nonunion workers at a rate lower than
"the prevailing rate: The point here is that most union demands are at

the expehse of other workers both, in their role as workers and

consumers. _ : -

/' 3. What's best for the union is
‘what counts! -

Not all union demands are designed to help its ynion members. Not: o
only does' the union represent employees, it represents itself as well, .

/ ' As a matter of fact, all other relevant factors being équal, giveh a o

144




-

93 .

o

. ‘ .
choice between a concession of value to the-emplayees and a concession

-~

of value to the .unfon, the union will most often take the union benefit.

-

This is true, because unions take on a life of their own, separate

e

from that of their members. Union Ffunctionaries ana the union

»

:\bureaucracj have ‘their own needs which can be met only by concessions
N ' ' .
A . .
\ .from the employer. For example, a union can meet on company time (a

" hfgh priority of most unﬁon§) only if the company (or government agency)
agrees: As a result, the co]iectiie bargaining érocess not only

K 'Jsdpporés the welfare o} emp]oyges, but the welfare of a who]e union
byreaucracy*gs well.

Union membership is often
' based upon fear

'S

Although most Americans dispose of tbeir incomes as they freely

’ . - L ]
choose to, union dues are too often extracted under fear. In tqo many
instances, employees who choose not to join the union are subjected to
. a variety of.th&eat§ and other acts designed to force the employee 'to
\ )

take an action'whiéh he would nét otherwise take. Such acts range

from mere sngpbing‘to job loss and. physical harm. Unfortunately in éuch

, : N
cases, little can bg'Hone by the indiviﬂua] or his employer, and 1ittle

will be done by goverﬁhent authoritiq§ tfo stop such actions.

4

i :
B.: The Agency’ Must be Dedicated to Dealing With
. Its Employees' in an Enlightened Manper
\ 3 ¥ "‘_

*

Ndnunion'status pust‘bg‘earned. A salary creates only ene right'

. [y ’ ’ \ .
for the eﬂE]oyen--the right tq-an acceptable day's work--nothing mere.

. . \ " ’ . L% }
Any Sther right must be earqéd by the employer by actions beyond the

.
minimum requirement of managément. The author was an active consultant.

during the mid-1960s and traveled throughout she United States during
. . co N ’

1us.
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that period when collective bargaining was entering the public service.
e ¢ . *
. On dozens of occasions, employers were heard to say that unionization .

LY

\ was no problem because "our employees are loyal to us." It was par-
tially the fesu]t of this misguided attitude that hundreds of échoo]k.
districts, municipalities, state agencies, and'federa] agené}es were\\.
unionized unnecessarily. Inemost of these cases the employer over-

estimated the loyalty of the employees and underestimated the abi]ity\
: \

of the union. ) ] \

. . .

For those publi employers whg wish to avoid un%hnization of thei\

employees, there are several thresho]d.requirements:

L ' a. There must pe a funding commitment. If the union is to be

o

kept outf/ihe agency must be willing Eo pay for that luxury,
?y proyiding_comparab]e wages, benefits, and working condi-
: g tions.- ‘Son-1e employers have rebutted the author by stating:
"If I mu;t paytunion wages, what advantage is it to be,uﬁion
free?" This question is élwayé asked by a person who has

never had to manage a unionized agency. Anyone who has

managed such an.agency knows that unionization brings many
V4

- : additional obstacles to efficient management

b. The employey must know the law with regard to labor relations.

Whether an employer is in a state with a bargaining law or
without a bargaining law, there are certain actions which may
be taken and which may not be taken with regard to the treat-

ment of employees. ‘Before undertaking any anti-union

campaign, the emb]oygr‘shou]d seek lega]‘and consultant he1p' . ,
' ..

in order to avoid unnecessary conflict.

" dug
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c. The employer must .make a commitment to stay union-free. If

7 the goveéning body of a governmental jurisdiction is not
. - united in its position to operate without the presence of
.~ alabor union, it is Tikely that the union will be able to
.Grganiie the emp1oy;es, beCQise without the help of the T
employer, many employees canhot resist the.bressures generated
by the unioﬁ.
. Once these threshold COmmiEments have been made: the employer is
ready‘to embark upon a program of enlightened management .in' an effort

[ 4
to remain‘union-free. Here are some specific suggestions to help such
. [}

.

‘emp]oyers before the union knocks:

/

1. Give employees a role in the
. managemgnt of the agency -~

If employees are‘inQo1ved in management decis{ons, the}e is less .
chance that they w%]] be critical of management decisions. Even whég) .
some” employees have not been personally invdblved in managément deci-~
sions, they are aware that some of their colleagues have been involved.
. This gives the employees a sense of confidence that the views of
employees were considered beforg management decisiohs are made. There ‘
are mapi Qays to involve employees in management affairs, the tradi- <
tional techniqué being to use e]egted councils of representative
employees. But formal provisions are not the entire answer to involv-
‘eting rank and file employees in managerial considerations. No super-
’ visor needs an empioyeé council to discuss informally with his staff®

the best way'to go about solving.a prob]em.. Thi§ technique is employed .

by all good supervisors, irrespective of union considerations.
' 2

.
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2. Hire employee leaders as members ) .
of the management team : ’

Many employees who come foﬁhar? as leaders among the workers are
1ikely candidates for management positions, not only becausé they have .
demonstrated their leadership potential under tﬁéir own initiative, but
such peréons also cqg:z\zjth themithe support of many of those employees
wfth whom they previously worked. In some cases,'an employee who is
actually agitating for a union Edn be promoted, thus depriving the

union of valuable leadership. In a number of cases these types of

persons turn out to be very good managers, partially becausé they under-

L S

3. Strengthem two-way communications

¢

An efficient government operations not only has clear channels of
communicétions from the bosses to;the empioyees, but also clear channels
of commﬁnications from the employees to the bosses: Such two-way .
_ communications make it more 1ikely that problems will be djscovered,
which otherwise might not be, and that emp]oyees‘have é chance to make
their worthwhile suggestions for better wa}s to operafe the agency.
~ But again, no formal system need be set up to do this if each super-
~ ,Vvisor understands that he can function moré.gffectively if he. is

» [ 4
\ rgceptivelgo the views of his employees. . . R

4, Educate the employees about the agency

Two men were observed digging two separate ditches. The first
' digger was digging #n a slow and céreless manner. The gecond digger was
2 digging, with care and .commitment. The first\digger~wés asked: .“why ére
you digging that ditch?" The first digger responded: "Damned if I know!"

\ C | N :
13

4

-

1
|
1
1
stand-Unions and how they operate. _ . ..
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7. Provide.a complaint procedure

2 | -

97

‘
t
“

The second digger was asked: "Why are you digging that ditch?" The

second digger ‘responded: "égcause I am preparing the ground for the

foundation of a beautiful cathedral." '

5. Provide appropriate rewards -

< More and betﬁer work “can be obtained by ehp]oyees’by giwing them
rewards than bx giving thém thréais. A reward e#tiges an employee to
work in a bositive frame of mind. A threat wii] cause an employee to
be negative and to seek out Wéfs to undermine the employer. Conséwi.

.

quently, an enlightened employey should make a 1ist of all of the waYs

_ that employees can be rewarded for work beyond the call of duty. Such

rewards can inc1ude promotions, merit payﬁincreases, bonuses, special

compensatory beﬂgf1ts, time off with pay, spec1a1 training oppartun1t1es,
&

public recogn1t1on, presentation of awards, etc. “The 1ist can be

2

extended endlessly. But keep in mind that the daily recognitipn given

) by-a supervisor to employees who do well is just as important as the

formal presentation of a certificate of it
\ A\t
‘6. Give publicity to the activities
of employees

Most employees take pride in their work and appreciate recognition
et

for the work they/do News coverage in'the 1oca1\:fdia‘and articles in
the agency newsletxer contngbgfs{s1gn1f1cant1y to % feeling among
'emp1oyees that thej% work is recognized and valued.

N

. ' 5 <
There is no. place of work where employees never have a complaint.

A comp1a1nt by an emplayee is a statement of d1scontent w1th someth1ng

about his work or" an aI]egat1on that the agency is do1ng something

R 109
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wrong. In either. case, whether valid or not, such complaints should
be heard with inteﬁegt and objectivitxf Where a labor contract exists
most complaints, usually referred to as griévances, are reviewed by a
grievance procedure contained in the labor contract. But where n&
labor céntract exists, thgre should be a formal complaint procedure
for tho@ c‘once’rns‘ dwhich are not resol ved' informally at the first-line
superv%sory level. The complaint procedure should assure that the gomi
plainant is protected in his right to process a comp]aint and that

just awaits at the end of the complaint procedure.
.

8. Establish employee councils

™

Emp]oxee ¢olncils. have a definite place in most government agencies.
Such councils should be elected by employees, and the council should
elect its own officers." Under ideal conditions, the council should

meet with the chief administrative officer -(School Superintendent,

-

City Manager, etc.) on a regular basiir The council chairman should

conduct the meetgng and the chjef executive should®be a guest to listen

4 N

to discussions énd answer question§\w;en necessary.
The author has had tonsiderable ‘experience in establishing such

councils and has found that they have numerous advantages:

a. Employee councils enhance the two-way communications reférred

~

to earlier.

b. These councils provide a sounding board for the chief

)\

exegytive, allowing him to discuss proposed actions before

a commitment is made. v

* ¢. The council provides an outlet for employee concerns ®hich ;,

require attention. : =
4 ‘ \

. 1iy .
\ -

»
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d. Employee councils proved an édditiona] means- by which the
chief executive can monitor thé actions of his own manabement
staff. ' . ‘ ¢
In large government agencies one ehployee council ‘s often not:
enough anq_counﬁi1s can be organized on the basis of job groupsi For

N
example, office employees, bus drivers, custodial personnel, etc. could

elect their own councils. In such cases, it‘might be difficult for the

chief executive to meet with all such councils at every méeting, but in
e v

.9 Kill rumors quickly

such large agencies the chief executive usually has a numi?r of assistants

who can represent him. But even when not.present, the chief executive
L 4

should keep in close touch with the actiyities of these councils.

-

”>

-

7

In any work place where employees can communicate there are rdmors
which circulate from time to‘timé, rumors that the»agency is going to

have a reduct1on in-force, rumors that the ch1ef executive is soon to
{
be fired, rumors that there is no money left in the treasury to pay

employees, and so on. All such rumors need to be investigated promptly

and-if untrue so stated for all employees to hear. Where such rumors

, are based upon fact, but fact that cannot be discqssed, then the

agency has no choice but to admit to their accuracy or take a "no

comment" position. Again, a working two-way communications system does

much to impede the circulatjon of unfounded rumors. A

\

10. Provide exit interviews ,

Many employees have knowledge about agency activities which co&]d

LY

be improved, but are he$itant to complain or offer suggestions for fear
y o

v

of retaliation. Certainly, any agency where employees are afraid to

. 1L
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complain has a serious problem. In such an agency a confidential exit

interview can reveal many management problems which might not othprwise.

\
be known to management. For the empmyeg/who has submitted his resig- -

nation and who is secure in" the knowledge that the interview will be

-confidential, the exit interview can provide stark insight into agi?<y
. / i
operation. Althgugh no one interview by itself wi]l fell all, the® _ .

results of numerous interviews can indicate general as well as specific

problem areas in the agency.

~

11. Provide competitive wages, benefits,
and working conditions X

Where employees are paid less than employees in comparable pc;sitions

* . with neighboring employers, there is Tike]y to be a’cause for complaint.

However, if these same employees should be paid wages and benefits
comparable to their counterparts in other agencies, there is less like-
1ihood tha? they will feel mistreaged. Granted competitiVé wages,
bene%{ts,'and working;conditions are no guarantee that employees will
not jojn a union, but there is no single better way to d}sgouragg tﬁe
formation of a union. A]%hougp‘some employers wpu]d argue that if

you must pay union wages, you may as well have a union. The logic of
L

" that view will be Teft with the reader to ponder. -

12. Prepare a brothure on agency employee ’ /
, benefits and working conditions . .
Employees oﬁén do not recognize the bénefits that they r.eceive@

, : .

from their employer. Sometimes these benefits become taken for granted.
N 1

One way to remind employees of their benefits beyond wages is to

prepare an agency brochure which describes the “total benefit package

for employees. When hospitalization, life insurance, retirement, annual

.

' . . i

/', : v
B S 5 )

. _ )
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. ' , . . . : .
‘ leave, sick leave, rest periods, reduced lunch prices, free parking,
- . e - N ’

tuition reimbursement, etc. are added together they Sften make @ total

. . v
. package quite impressive to the average 'employee. Incidentally, this

brochure can be used in interviewing applicants and for promotion in .
- g . .
the recruitment of new employees.

t
.p-'

13. Get rid of troublemakers  ° \,

- L)

To some .degree every employer has experienced.at some time the

L% - M
presence of arr employee or employees whe seem determined to undermine

the integrity of the"agency. These employees. usually reveal themselves
L) Y ', . ’ *
' by their statements and actions. When confronted with employees whose

action$ are not motivated by the‘best interest for°£he agency, but who

. obvious1x are embarked on an adyé?sary path,.the;emp1oyer should take'
swift steps to remove such persons from employment, if_tﬁere is reason-
able hope thatedismissal actions will succeed. Lf}ﬂismis§a1 is not a
reasonable alternative, thgn other‘persbpne1 actions should be taken

"to isolate the troublemakers so that 4heir influence is minimized.

-

14, - Set up a recreation program ! - \

No matéer where people brk there are many among them who 1ike to
participate with otheré in rgcreational activitiei) 59r many employees
the.only chance to make friends and sdcia1ize is through contacts on
tﬁeljob. The emp1o&er can take aﬁvdntage of th?sﬂneed by providing an

' organized récreation program.* Athletic teams, bridge clubs, bowling |
leagues, nature groubs,’eic. all contribufe to an espriE de corbs )
among employees. For agencies which_can afford it, free 1nstruct{on in
' . recreétidna1 activities can be a reak morale Boosfer for employees.

»
Where possible, members of the n@nagement team“shou1d be seen at least

)’

113
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pccasionally mixing with rank and file employees in thesexrecreationgl..

v‘
activities. Such contacts between employees and their supervisors off - . *
the job make for a better human relationship on the job.
15. Apply all work regulations consistently g
/- A -~
One of the main sources of grievances from employees is found in :

“the' inconsistent application of work pules and personnel regulations to

. empteyees. Although some work rules miy not be popular émong employees

(e.g., rigid punctuality requirements), these rules can somehow be

LY

endured if*they are applied equally to all employees. When these rales -

are app]%ed differently .to different empioyees on the basis of friend-

ship or on the basis. of ‘whim, an immediate sense of.injustice is felt

‘ by those who are treated striétWy according to the work rule. There-

fore, it 1s imperative that top management undertake a program of in-

1 service,to train all superv1sors in the proper way to app]y personne]

regulations and-on-s1te work rules; otherwise, 1ncons1stenc1es will

emerge, creating a serious morale problem among employees.

16. Distribute an agency néWwsletter

Employees 1ike to know what ﬁappenings are, taking place at their,
place of employment, and one of the best waysmto keep employees informed
of such happenings is to publish an agency news]etter Su;h a news-
1etter shou]d devote considerable space to the act1V1t1es of rank and
file employees. Seeing one's p1d§gre in a company newsletter,
accompanied by an article describing onk's work givés the employee a
great sense ;f importance.’ Over a perjod of a few years, practically

P [}
all groups of employees can be~recdgnized. The author has had a 1

number.of experiences where the  employees themselves assisted in the

B .
. .
,/ Lo
4 . .‘-t‘ «
. .
L 0
.
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preparation of the néwsletter. This particular technique is highly
adv1sab1e, since such involvement by the employees themseives enhances *

the cred1b111ty of the news]etter

17.  Take swnft action agamst incompetence o

Most emp]oyees want to take pride in their wdﬁk\ They want to feel
that their work must achieve high standards, and most employees resent

those among them who malinger. Management'should support this positive

)

attitude among employees by removing from empioyment thoée who, after

reasonable assistance from management, fail to per?orm in an acceptable

manner. Naturally, dismissal of an employee for incompetence should be

only*after assistance and counseling has been of fered; otherwise, other
¢

employees may 1e3{:&fo view the employer as uncaring‘employers, '
- )

Depriving qne of h jbb can be a form of capital punishment in the

workplace, so all dismissals due to unsatisfactory job performance

-

should be dealt with as a serious matter for both the employer and the

employee.

18. -Know the trouble spots - . \

' At any giVen time most employers experience some Fpecia] difficulty
\J
with one or more phases of the agency's operation.

One time it may be

accounts réceivable; other times it may be budget preparation. Whatever
the case, top management should*be aware of all trouble spots and move
quickly and decisively to correct all such problems. Such initiative
not only*heads off more serious problems, but con;eys to the empioyees
.that high sfandards are expected by q]] 6ffices and all employees,
managets iné&uded. ‘x\\

L]

/
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19. Review agency regulations " 3 .

. ¢ L
Even though an agency may have a continuous procedurg for review

of its policies, regulations, and workrules, periodicp]]y the agency

_should review its governing documents in total. The author can think

. ”

of no more.important action to take to assure that an organization,is
run along businesslike lines. Well-written policies and regulations

can be a fortress from which to head off a union or to negotiate with

a unioﬁ should one becomé organized.' The task of rewritihg policies and

» L

regylations is not an easy one...Jt is time consuming and frustrating

because of the complex nature of government service.. Many agencies .

<

find the assistance of an outside expert to be indispensable ﬁﬁ the

review and.revision of agency policies and regulations. Such an out-

side expert can often provide just thecrystallizing force needed by the

chief executive to get the job done. Special attention should be given

to those policies and regulations which govern the workforce.

20. Provide educational opportunities
for employees
\ * e .

-

-

“if for no other reason than to make their'jbb‘easier. An en?Yightened

’ 4

Most eﬁbloyees have some ambition to improve thémselves on the job,

employer will take advantage qf this positive attitude among employees

£
and offer educational programs designed to improve performance on the

job as well as to provide .for persona]ﬁgrowth of the employees. Courses

in writing skills, computer literacyy word processing, stress_manpge-
ment, health care, speed reading: and other similar job re]ateq

courses, improve the emp]oyee's\worth as a person while providing the
employer with a more competent. employee. There is probab?y no better

investment dollar for dollar an employer can make than to ihvest time

Al -

}




105 - 1S . 4
and money in a well-develgped education program. To the extent possible,

such & program should be offered partially on company time and the

> 1

. +
tourse offered should be thg result of suggestions by the employees

themselves. In many cases the price of tHe course can be minimized by

*

using other employees.as instructbr£ and using agency premises for . .
classrooms.

¢ ‘ e ! )
21. Prepare a job description ’ «

for all positions

Every employee shbuld have in his possession a complete and up-to-
date writtéﬁ Job descript%on. Such written job-descriptiong form the W,‘
basis for a job classigiéation system as well as the primary Qirection .
. %or.what tasks mus£ be performed on a given job. The absence of job
descriptions leaves. the gmployee ahd his supervisor free to opgratb in
a manner which may not be to the.opiimum best:interest pf'the agency.
To avoid having jqp descriptions which stultify employeé performance,
there should be a routine procedure for updating all job descriptions

~

immediately upon the rise of the need to do so.

e

22. Establish a sound job classifi-
cation system \ ,

Although many public employees may .feel that they are underpaid

. o .
and would 1ike to receive higher salaries, they are far more accepting

- .

, _of their salaries if the>\recognize that there is internal consistency

in the salary structure, ghat is, that the salary assigned to each”
position is fairly reiateé‘to other positions. Employees are under-

C standably upset when they see persons 1; other positions with salaries
unjustifiably higher than their own. A sound job classification system

js an imperative and integral part of any thorough personnel program,
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’ and they are.not easy to develop properly. Therefore, a governmeﬁt

/
agency is advised to seek expert consultant assistance in.developing

its job elassification system.

23. Invelve employees 'in recruitment ,

~

. ‘ v
Many school districts, municipalities, and other government

agencies find that they must go 0u£/and seek candidates to fill théir>
employment needs. Thére are éccasions when management shoufﬁ consider
using rank‘and file employees in the process of seekipg‘and selecting’
new employees. Although a trained recruiter is* indispensable in sgek{ng
out new employees, employees from the agency can make valuable contribu-
tions to %he recruitment and seiéctién proces$. For example, applicants
often relate more comfortably with nonmanagement personnel than they’do
with.management persommel, thus allowing fhe'true nature of the appli-

cant to be observed. Additionally, the use of emp]oxees in recruitment

and se]ectionlconveys to all employees that management values the

opinions of its employees when it comes to hiring new employees.

»

C. Suggestions for Resisting . .
_ the Union : -

Should all efforts to operate the government agenb& a]dﬁg,]ines of
enl ightened management\fai] to discourage unioniz&tion of the émp]oyees,
"the employer may be forced to take direct steps ag;inst‘the union.
Management should. seize the initiative when it is apparent that the
possibility of a union is serious. Management shou]d'ngt take a nedtra]
position wﬁi]e the union«td&égxthe offensfve; but rather, the employer

* should embark upon®an aggressive campaign’which does not underestimate

the power and the determination of the union to win. Management should

. y .
assume that the union will use évery technique, every trick, every
. ;

. . , -11153 .
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maneuver which *its experts have learned after years of experience. The
. | 4
employer should not be shocked'by 1lies, distortions, set-ups, threats,
' 3
and any .other similar unethical behavior (eVen illegal) which is

necessary for the union to gain recognition.” To counter these efforts

* here are some specific tactical suggestions.

1. Form an anti-union task force *

¥

' . \‘ -

cadre of 1oya1*top administrators to serve on a spec1a1 task force to
‘develop ovenQﬁ] stretegy to combat the wunion. Th1s group should be
appointed b}ﬁthe chief executijve, except for one member of the govern-.
ing body, who should be appointed by the~governin§ body to act as a
1iaison between the,task force and the governing body. This 1igi§on
person and the chief executive should give regular reports o the
éoverning baey in executive sessioe when possible. 'where executive
sessions are not possible, a report can be given privately over the

telephone to each member of the geverning body.

2, Role play

Role playing js;E technique of proven ve]ue in labor relations.
%he task force should ask a small committee of loyal managers to pre-
tend to be union organizers and to meet as iong as necessary and to
conduct whatever researth is necessary to prepare what the committee
believes to be a comprehenstve strategy which the union will use to
organize the employees. This stretegy plan should represent the most
extreme scenario that the committee canreasonably conjure and should
include a 1ist of speeific tactics whicr are antictpated to be useq by

the tinion. When the committee has completed its work it should meet

X
.

119

The first step to be taken to thwart the urion is to select a small

e

P
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with the task force and the chief exécutive and present its findings.

Some of the tactics which the committee is Tikely to put on the list have
' &
‘been discussed in another section in this boor.

: | [

3. Retain a consultant ° Ty

An employer usually faces g‘union organizatibna] drive only once
in its lifétime, and therefore most employers haye little experience in
*such matters. However, there are a number of very competent and

)

ekperigﬁced expert consultants in'the‘fiéld who have been through ‘
numerous union organization campaigns. These persons have éccumu1ated
knowledge, experiencg, and skills which cannot be matched by the typical
management staff in the typicai governmental jurisdiction. Such persons

-

should be sought out immediately and retained for whatever- amount of

time is necéssary. This action will be the wisest expenditure of funds

that the employer will make in its anti-union campaigﬁ:

4. Obtain legal advice <o

Although some consultants who are not attorneys know more about
public sector labor law than some attorneys, legal assistance should be
sought nevertheless. A word of caution, however; The attorney should
g; retained to give legal ad%ice and not to suggest strategies and
tactics, which is the function of the task force and the consultant.
The attorney's role is to help identify legal questions and answer
legal questions. Furthermore, the goal of the attorney should be to
keep the issue between the employer and the union and out of court.
These firm understanding§-shou1d be entered into at the outset; other-
wise, the anti-union campaign quickly becomes a legdal batt]g, witﬂ ‘

suits and countersuits (accompanied by huge Tebal fees), which often

end up with the union still knocking at the employer's door.

1)
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5. Form an anti-union committee - ) ) ' g ”

of employees

In any employmént place there are employees who are strongly

opposed to labor unions. With encouragement these employees will volun-

teér to serve on a special committee to work with the task force in

developing ahd carrying out a plan to repel the union. The role of

this committee is very important, in that these employees come di}ectly
N\

out of the 'workplace where théy have direct contact with.other employees

bn a daily basis. This special committee functions by: . .

a.

Observing union activities in thé workplace and reporting
such observations to the task force.

Encouraging other emp]oyees'noé to join the union. \\
Reporting all acts of harassment, threats, or violence.
Appearing at union meetings to present an opposing point of

\ v
view. o

Present}ng reports at employee meetings called by management

to give reports on why employees are better off without a

) <
union. . —

"6. Don't accept union cards

Quite often a union will arrange for employees to sign "authoriza-

A
tion" cards and then present these cards to management as an expgression

of the wishes of the employees to be represented by the union, without

an appropriate representation election having been held. As a matter

of fact, most of the local teacher unions in America today never went

through a representation election. They simply gdave their school boards#

——

a 1ist of members and asked to be recognized. This means of recognition

is not advisable. Whenever a union presents authorization cards to the
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gmp]oyer, they‘shdulq be abruptly rejected, unless they are’valid
documents froﬁ a proper represent;tion election: which is most_un]ike1yﬁ
These cards are’ﬁsué]]y the regult of ski]]fu] sales pitches By the

union and the employees often sign them not fully understanding what

these cards mean. ‘ v

\

7. Dispel fear of the union

Many employees are understéndab]y fearful of unions because of the
many_g;qsies they have heard of trouble whenever a union attempts to )
organize an emp]gyer. No caring employer should allow its employees to
experience fear on the job. Furthermore, no éhp]oyer should be so lax
in its supervigion as to allow diligent workers to be!approached on the
job by persons who wish to organize a,union. Company time is for the
conduct of c;mpany business, and each employee should be protected in
his right to perform his job free of fear and interference from the

union. Where such interference is persistent and the perpetrators can

be identified, swift corrective action should be taken.

8. Inform employees of their rights ’

Many employees are not only totally ignorant of their rights on the
job but are often misled by the union as to their riéhts on the job.
"Because of this genera]nlack of knowledge of their rights, some employees
are easily duped into joining the union because the émp]oyer has never
informed them o% their rights. When the union is. trying to organize
employees, the employer should inform the employees that:

a. No employee is fequired to sign anything presented by the union.

b. No uniogcan guarantee higher wages, better benefits, or
=

>

better working conditions without the agreement of the employer.

122
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c. No‘empfoyee is required to talk to anybody (including
managem?nt)~about unionization. . ’ ( |
d."All acts'of harassment, intimidation, threats, violence, and
sabotage are to be reported to management immediately. o

e. If a strike occurs, management will take the strongeif adtion

.possib]e against striking employees and theiy union, including ) 5;
the poss1b111ty of dismissaT of gquilty emp1oyees and a lan

su1t against the ‘union for damages.

v

9. Restrict the union's freedom
to communicate

|

Although government property is public property, most government -

agencies have the riéht to exclude activities which interfere with the

1egitimate;funqtﬁons'of the agency. Unauthorized distribution materials d
is, one fape of S%tiVity'nhich government égencies should review. Some

of the ways to redute unauthorized communications are: N

(a) Proh“iblt the Use of the Agency Mail Services , .

. Many government agencies have their own internal mail service which

“is used far off1c1a1 agency business. In some cases this mail' service is

administered rather’ 1oose1y, allowing questionable materials to be dis-

tributed. Such mail -service is for legitimate agency business and it /T psk

should not be 'used' for perions or organ1iat1ons who have their own * ' G

1nterests in m1nd By restrict1ng ‘the ma11 service to on1y off1c1a1

bus1ness,athe union is automat1ca11y exc]uded As a consequence, the ' ’

un1on is forced t commun1cate b other more inconvenient anéfexpens1ve o
- means. Since the \yse of the, gency ma11 service by the union may be ° I

F 4
%1legal, legal advice should pe sought on this matter.
] fo b . ~ i .
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4

(b) Establish’'a No Trespassing Rule -

A place of work fs a place for work. Any activity not legitimately
related to agency work should be excluded. Among other things, this mg;ns
visitors on the job (e.d., union representatives) should not be allowed on
agency property without prior specific authorization by management. _gven
if there is & legal requirement to édmit union officials and other "oht
siders” to agency property, management still has the Fight to know who A

is on the property and whai theif business is.

(c) Establish a No Loitering Rule

Often unions are allowed to.form because employees {and "outsi&ers")
are allowed to cluster and congregate on qgency property either during
. or after work hours. Generally speaking,'government agencies have the
right (and obligation) to curtail loitering, whether the loiterers are
employees or nonemployees. By prohibiting loitering, managemenf
minimizes\fhe opportunity for union sympathizers to meet on agency

property, thus depriving the union of a convenient’place to contact

\ employees. . ——

.

(d) Establish a \No Distribution Rule

< -~

Along with restricting the use of agency mail service and mai
boxes, the employer should also consid@r prohibiting the circulation on
‘4 agency properties of all material, written or, unwritten, which do not

have prior and specific approval. Such a rule would automatically

exclude union propaganda. ' -

(e) Control the Use of Bulletin Boards !

» N

Most employers have bulletin boards located at various work sites

to pos\rjnformation as one means of keeping employees apprised of

matters ré1qted to their jobs. The only materials which should appear
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on those bulletin boards are those which carry the official seal of

approval by management. Any other material should be promptly removed.
5 .

10. Give out no names

Surprisingly, a-number of unions have been helped in their organi-

zational efforts by using a 1ist of employees supplied by the employer.

-

Little more needs to be said about this i11-advised practice, since the

confidentiality of employees' names and addresses is protected by Taw.

Consequently, no such information should be given to the union.

11,. Avoid polarizing incidents

As discussed elsewhere in this book, unions will often try to create
an incident of confrontation between .the employer and the employees (or
the union), in an attempt to dupe the employer into makirtg an error or
into appeariﬁg foolish in the eyes of the employees. Therefore, the

task force ghould be on the constant alert for those instances where

a disagréement might escalate into a full-blown confrontation with the

union.

12. Prepare a strike plan

During the early years of unjonization in industry, the vast
majority of strikes were over the failure of the emp]oyér to recogmize
the union Although not to the same degree &s was the case in the
private sector, there have been and will cont1nue to be some str1kes by
public employees whose employer refuses to recogn1ze their union.
Therefore, whenever a union is attempting to organize a pub1ic employer,

the public employer should develop a strike plan. Such a plan has

several advantages:

12

J
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‘ a. A strike plan providés a strategy to weather a striﬁe;
therefore, the use.of fear of a strike is therebyf;ubstantially
reduced ;nd management,can act with a more secure sense of con-
fidence in it‘s/' conflictiwith the union.
b. A strike plan provides a strategy to keep the agency operatind
during the strike, thus emasculating the union's main weapon--
its ability to close down the agency.

% ‘
c. The preseénce of a strike plan clearly sigmals the union that the

employer will not be intimidated, thus depriv{ab the union of

another of its primary weapons--the ability to frighten the

<

employer into taking actions which would not be taken under
normal conditions. .
For more information on strikes by public employeeE,Athe reader "
" should consult ofhe of the author's books on thi; topic.
B. If There is to be an Election, What '
Can You Do, and What Can’t You Do? R
Once unidﬁqzation efférts have been so successful that a representa- .
’Pion e]eétion.has been called for, the strugg]e‘is not‘qecessarily lost
' for those emp]oyers‘whg wish to wage a nonunion campé?gn. However, in
those states where there are bargaining laws {and in most federal ¢

. agencies), there are certain acts which employers and unions may.not °

LI

engage in. These prohibfted acts are commonly referred to as "unfay‘

labor practices." Naturally, where the emﬁ]oyer has agreed to a repre-

sentation election in thosé states wHere there is no bargaining law, -

>

anti-union efforts by the employer 1ikely would be less restrictive.
The remainder of this sectian will discuss briefly unfair labor .

practices. Since the .determination of what is an unfair labor practice

Q * . | ' | 12
eRlC p <0
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"is g quasi-legal matter and v;rieg from state to state, advice in this
section is-not intended to be legal advice and shou]d'qot be used as
legal advice. Those needing legal advice on unfair labor practices
shou]& consult with a qualified attorney.

In .a recent case in Rhode Island, the state's Labor Relations Board
ruled that the University of Rhode Island changed pay grades, positions,
and titles of some university employees without negotiating with the

: 1

collective bargaining representatives. This ruling was just one of

hundreds of similar rulings on charges of unfair labor ﬁﬁﬁctices (uLp)-
rendered by state labor boards™ ughout the nation.

What is an unfair labor practice¥ Although what constitutes an

unfair labor practice varies from éiate to state (and under Federal
’ Executive Order 11491), generally speaking, a‘ghérgé of unfair labor

practicq_i?iah a11ega£l?n by either managemenfnor the union that the
other has failed tb follow the requirements of the gpb]icab]e bargaiﬁing
law with regard to required hergaining procedures.

For the most part, all public sector bargaining laws assu;e public
employees certain substantive protections, hhiéh‘are:

. Public-employees have the.right to organize;

. Management may not dominate,~support,‘or otherwise interfere
- with the internal affairs of the union; aﬁd

. The employer may not refuse to bargain.

§

]Rhode Island State Labor Relations Board and State of Rhode Island,”
University of Rhode Island, Rhode Island State Labor Relations Board,
' Case No. ULP-3538, October 16, 1980. .

a
L]
N .
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Some state bargaining laws make no spécific refﬁrence to ULPs,

while others specify what acts of commission or omission constitute
ULPs. Therefore, before taking a firm position on ULPs, the party
taking the actipn shou]d’réview the matter with an étto¥ney or competént .
consultant. If a charge is filed, the respondent should similarly seek
expert help before taking a fixed position. |

" Normally, ULPs are lodged exclusively by uhions, sincé the nature
of Eo]]ective bargainingcmakes the allegation of ULPs more advantageous
to the union than to tﬁé-emp]oyér. Sﬁme emp]oyer; are so i;norant of
ULPs that the mere threaé of being’charged‘with a UuLp causes the employer
to make unfeasonab]e,ééncessions. This -is not to suggest that employers

! 4 7
should ignore allegations of ULPs. There are bargaining practices which

_are illegal. Here are some that should be avoided in most situations:

a. t make any threats of reprisals because emp]oyees‘joiﬁ or
fﬁgﬁZrt a union or express interest in a_uniop. This rule even
applies in states where there is no collective bargaining law.
About the only instance in which employees maj be treated
adverseiy fﬁ} union activities is when such actjvities inter-
fere with the normal operations of the agency. But even then,

7 one should ;eek expert‘qoun§e1 before taking actions agajist
emp]oyee§ for organizational activities. .

b. Do not provide or promise benefits contingent upon the oufcome

of a representétive election or other action related to the

union. In most statesl public gmp]oyees may freely organize
and\they are generally profected from any overt pressure from
management to'discodrage'such actions. However, in states |
where there is no bargaining 1aw,‘there is Tikely no.ob]iéa-

tion to bargain.



117

c. Do not interrogate employees (or app]icantslfabout their union

’attitudes: The feeling that employees may have about unions
is a private matter and not ‘an issue to be questigned by the
eﬁp]oyer. The right to assembly is a right of ;:Eiy citizen, R
and it should be treated as such.

d. Do not spy on union activities. The fact that industrial and

1abor*espjonage/does take place, and the fact that there have
been many true stories reported in the press which describe
how managerial persoqngl were caught eavesdropping on the
union, do not make such’acts right. Suffice it to‘say here

that there is no legitimate excuse for sucﬁ behavior.

e. Do not give preferential tr yvbment to those who oppose the

union. Do not punish those who support the union. Public
employees have a right to agsemble and organize free of influence
from the employer.

f. Do not threaten to discontinue or contract out certain parts of

. the agency's work, should the employees union%ze, or should

the union act in a manner unacceptabie to the employer. For
example, do not threaten 'school bus drivers that s;hbo] trans-
pbrtation will be contracted puf if\ins drivers join a union.
Or, ﬁo not threaten custodians with contracting out, if their
union is objectionable to the employer.

¢ H

g. Do not prohibit union solicitation or discussion after or before,

P

working hours, during breaks, and during lunch periods.

Employees are generally free for such activities when on their
own time, unless there is interference with the hormal opera-

N tion of the agency.

129,
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h. Do not prohibit the distribution of union 1itera£ure in nonwork

sites, such as the employees‘ lounge. Employees generally

have the right to communicate about the union.

i. Do not treaEﬁynion solicitation any differently than you would

solicitations from other causes, such as charity. Do not single

out the unigh and treat it more adversely than other ordaniza-
tions. . , \ .

, j. DJ not lie about current employee benefits in an attempt to

conQince employees to remain nonunion. Again, public employees
are protected in their right to assembly without interference
from the public employer.

k. Do not use the supervisory staff authority to get information

from the employees about the union. Sdch actions are a form

of intimidation interpreted by many state labor boards as

interference with the right to organize.

1. Do not dis?ri?ute inflammatory anti-union literature to
_employees. Although there can be room to debate just what
constitutes "inflammatory literature," the best rule to follow
is not to distribute literature which is overtly host%]e to the
union. .
Shou]d an emp]oyerﬁﬁish to wage an anti-union campaign--which is
the emp#oyer's legal right if éhe campaign is conducted properly--an .
expert consultant should be retaiééd by the agency. The issue of what
an emp]oyer can do and cannot do with regard to fightihg a union varies
d from state to state. Additionally, the proper expert has probably had
experience in waging anti-union caﬁpaigns and should therefore be able

kN

to Tend valuable assistance.

. : 154
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. ‘ . .
At this point the reader may conclude that nothing is‘allowed that
displeases the union., This conclusion is not correct. Management can
take many actions which the union may not approve of. For example:

a. You may verbally state-and distribute literature regarding your

s views, if you don't violate any’of the "don'ts" above. An

,employer has a general right to objectively discuss union

affairs as they relate tp the operation of the agency.

<

b. You may address employees on agenty property and agency time,

if none of the "don'ts" listed above are violated. .Natura11y,

employees must‘be paid for attending such addresses.

c. You may counter the union's promise that it will guarantee job

security, if the union makes such a claim. You can maée it

c]ear'fhat only the employer can guarantee jub security.

d. You may compare benefits between union shops and nonunion shops,

Q:t be sure your facts are accurate.

e. You may describe convincingly the many benefits that public

employees have and what might be the impact of unionization,

but you must be careful to be'accurate and honest.

f. /;ou may ask the union to describe exactly what it %11 Frovide

., to the employees which the employees do not now have and ceuld

not reasonably expect to have without a union.

g. You may describe how the union benefits from organithg

employees. - ® . ~

<

h. You may discuss what happens when some emp]oyees_join the union,

+

and some don't. You may ask the union to state its views

‘regarding "free riders."




_tion'fees, service fees, fines, etc.

120

You may make it abundantly clear that no one tan be required

» F
to join the union, unless the employer agrees. You may

or
.

further define what "union security" really means; i.e.,

forced union membership. If the ‘union refers to nonunion
. Y »

., members as, "free riders," you may refer to those forced to

join the union as “captive p&ééengers.”

1
You may itemize the costs of unionization, i.e., dues, initia- .

L)
1

You may discuss how a labor contract might interfere with the !

right of management to award bonuses and other special rewards

*

for deservihg employees.

]
.
You can describe how some agencies have turned to contracting

1

out after unionization. 1 ) ¢

You may ask the union to desCrile exactly what benefits it will

to employees. You may exp]ain that only the empfhyer can give
wages and benefits for work'perforhed; that only the employer

¥ -
can finally set working condition. \

You may show that unions sometimes use threats and other acts.of = & .

qoercion to get thedr way. You may explain you? right to .
AN :
epr1ve employees of benef1ts shou]d a str1ke occur. If the

un'rofi c1a1ms to offer str1ke benefltsuamake the un1on prove 1t
has the funds and will use the funds. Ask the un1oh to explain
where these funds come‘frdm. You may offer statistics which

show that salaries and benefits lost dﬁfﬁnﬁ strikes are never - .

L)
.

regained. *You may state yohr legal right to replace strikers .

with persons willing to work. You may ask ‘the employees how "‘<' A
{ - .

they expect to live without an income during a strike./You may ' :

o
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describe how unions treat employees who attempt to work\during

~

a strike.

9% You may explain that if a representation is to be held Qhat is

‘ .secret that no matter what the employee may have said 4

. |,

commitfed himself to with the union, he can freely exergise
X <
his vote in comp]ete'confidence.' In other words, the efgployee
y can change his mind and no one will ever know.

p. . You may employ an expert to assist you in your treatment'of

union organization matters.

v, If you} agency should be charged with an unfair labor practice, here

are some suggestions based upon experience with dealing with such

matters:

a. Most ULPs are lodged solely as a threat to cause management to
make a confession that it .otherwise would not make, but keep in \

Y mind .that the union usually recognizes that the threat is often

. more effective than the act itself. : , //////////~\

o b. }n most cases, management has at least an equal chance to win
a case of an ULP. ThErefore, beth parties face the same risk
of 1os1ng .. - ‘

C. Even 1f managemeht should lose, the remedy is usua]]y simply to
cease,and des1st from the ect which management thgught it had
the right to perform Naturaiky a loss can give a boost of
support for the union and make the governing body ook bad in
the media. But frankly, a well-counseled agency should not lose '

e . — 3
an ULP. . P
d. [If the qnion seems comﬁftted to bringing charges of an ULP

,' despile‘management's good faith bargaining efforts, management

o 133
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should observe the union's labor and negotiations activities

ca:sfu]ly and catch it in a clear -ULP and bring similar charges.

The advantages of this tactjc should be evident to the reader.
e. Practically all states\have'a record someplace of all of the
ULPs reviewed. When faced with an ULP, it js wise to review
these cases for applicable precedents. If no ;Bp1icab1e
p}ecedent exists in ybur state, you may wish to revjew siﬁi]ar ,

ULPs in other states to determine the rationale for thei;

’

disposition.
. In summary, there are many legal actions which a public employer

may take during efforts to organize a union, and there are many freedoms
‘ -
left to the employer even if a union should become organized. There are

z

approximately 70,000 public sector government agencies in America,
including school districts, counties, cities, state governments, and
)

specja] districts. In theory, most of these could be organized for
collective bargaining. In fact, howevery at the beginning of the 1980s

\ only about 15,000 government agencies.were formally engaged in collective
bargaining. And, in_the author's opinion, too many of the 15,000
agencies engaged in collective baqgaining today are dojng so because

they took no effoéi whaisoever to remain free of a union. In many cases“
these districts just assumed that the recognition.of a union wasi
inevitable. Such an attitude was a mistake. Had these districts

taken advantage of théir legal rights to oppose the unions, many of .

1} .

these districts would be union-free today.
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* E. A Public Employer Can Finance An
Anti-Or'ganization Campaign /
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. N

In November 1981, the Miéhigan Court of Appeals uphe}é/the riéht of
a public employer to expend public fuqd; in order to oppoéé a union
organiiﬁng campaign.2 Understandably, the union involved tried to con-
vince the court that the Michigan bargaining law did not peréit sugh |
expenditures bécause they would 6; an infringement of public emp]oyeeg‘
right to association. In the case befﬁne the court, the Service Employees
International Union (SEIU) atteméted to organize all nonprofessional

employees af the Lapeer County HJspita] in early 1979, but the employees

-

voted for "no organization." Upon losing the election, the SEIU lodged

complaints with the Michigan Labor Relations Commission (MERC) that the
hospital should not be allowed to use public funds to counter organization
efforts, but MERC dismissed the union's objections, and the SE{U appealed
to the courts.

The court noted that the:Michfgan Public Employment Relations Act
(PERA) was patterned after the National Labor Relations Act, which

spsdeica]ly permits emb]oyers to resist union attempts to organize

employees. Nor could the court find any reason to believe that the intent
of the law was to deny pgblic employers the right té wageoanti-unfgﬁ cam-
paign§. The cour@ further noted the PERA was designed to protect the
rights of all emp]oyées, including those who do not wish to be repre-,
sented by a union. Despite this ruling, howevery managers in other

state§, who plan to wage an anti-uniof campaign, should firsf confer with

qualified legal counsel.

2Loca] 79, SEIU, Hosp1ta] Employees Div. v. Lapeer County General
Hosp1fa1, MI Ct. of Appea]s No. 52079 Nov. 17, 1981,
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Vi. HANDLING EMPLOYEE COMPLAINTS

A. Employees Have a Right to Complain 1

The right of Americaﬁ'citizen; to petition their local school boards
and local, state, and federal governments is firm]y,en;renched in the
nafion's jurisprudence’ Additionally, citizens have the right to
appeal the decisions of their government. Similarly, but with some
minor restrictionsy pdb]ic employees, in their dual role of citizen and
public servant, have a general right'to petition their public employers
and a general right to appeal the decisions of their employers.

The general riéht of public employees to petition thgir public

- employers and to appeal the decisions of théir public employers is
dqunstrated by the p]ethqra of appeals procedures, complaint procedures,
grievance procedures, and other review procedures found in local school
‘board policies, local government ordinances, state regulations (and
laws), federal regulations, and thousand§ of public sector labor con-
tracts found at all. levels of government employment, all of which are
designed in sofge manﬁer to allow public employees to communicate with
tﬁgi:_Pub1ic emp1oygr concernﬁng the employer's activities, specifically
asathose activiiies relate to the employee's job interests of compen- { . v
sation, benefits, working condifions, and job security, and generally
' as those activities relate to the efficient and proper operation of
the government agency in. the besf‘intereéts of the public. The right
- of public emp]oyées to complain about matters related to their émp]oyer's

activities is also.underscored by numerous legal decisions.
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Natura]]y, thdre must be $ome baTance between the obv1ous advantages
{

of freedom of express1on by pub11c emp]oyees énd the need to maintain a
disciplined public’ workforce which is reasonably neutral in political
~affairs and which in some insranpes must protect vital confidential
information, such as in military intelligence. i
The benchmark case which protects public emp]oyees in their right
g

to general freedom of expression regarding the activities of their

3 . employer is Pickering v. Board of Educatioﬁ,] in which decisien the U.S.

Supreme Court stated a, teacher could not be disnwssed for statements
’, about school. board policx‘witﬁoof ?Broof of false }tatements knowingly
, ~ and recklessly made." According to this decision, public employees
would even'be allowed to make minor errors in their statements abbut

their employer. However Pickering did not g1ve carte blanche right to

, public employees to engage in persona] attacks on their 1mmed1ate SN
supervisors, to release conf1dentra1 information, or to engage in
expressions disruptive to ihe’pub]ic egency. In short, Pickering did

b not foreclose on all employee dismissals based on freedom: of exoression.

_To this day public employees still are oismissed:for expressions which

>are to the disinterest or harmful to the pub]ic'emp1oyer. Neverthe]ess?
the legal record with regard to public emp]oyeesﬁbeing dismissed for

freedam of expression is mixed. For example, inlfederal emp]owment,

federal employees may be dismissed "onty for sué@ cause as will promote: -

- the efficiency of the service.2 ‘At the state and local levels of

.- 301 u.s. 563 (1968).
<, ¥
: 26 y.s.C. § 652(a) (1970).

i x
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government there are numerous cases of public employees being dismissed
because of public statements about their employers. For example, a
Nevada school teacher was fired for “"unprofessional conduct" because he

3 while another teacher

publicly opposed compulsory school attendance laws,
I 4 was fired in Qonnecticut’for "misconduct” when she distributed flyers
critical of the adhinistration and its poh’cies.4 However, the record
on attempts to'dismiss public emp]oyees for public expressﬁons is also
replete with fai]ures: most of which never got to court.
Although Pickering has seg a rather broad tolerance for freedom of
expression by public employees, the record on dismissal of‘public ‘ k
employees who criticize their pub]ie’employers continues to be mixed.
While members of the police force in the U.S. Canal Zone were restricted
. in their rights as policemen to criticize Canal Zone policies due to the
) 5 ‘

tense s1tuatnon there,” a Baltimore (Maryland) policeman was allowed to

make very cr1t1ca1 public comments oﬁA%elev1s1on about the morale of the

4 3

police force 6

Id

1cker1ng recognized that there may be times that free speech by

-

public employees about their employer may not be tolerable, sugh as in
(PR ot

" .'. the relationship between super1or and subordinate is

-

cases where
of such a personal and intimate nature that certain forms of public

. S,
criticism of the superior by the subordinate would seriously undermine

3Meinhold v. Taylor, 89 Nev. 56, 506 P.2d 420 (1973).

4cilbertson v. McAlliSter, 403 F. Supp. 1 (D. Conn. 1975).

5Meehan v. Macy, 392 F.2d 822, Modified, 425 F.2d 469 (D.C. Cir.
1968) See also Kannisto v. City and County of San Francisco, 541 F.2d
‘ § 841 (9th Cir. 1976).

Brugiewa v. Pelice Commissioner, 257 Md. 36, 263 A.2d 210 (1970).

R
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the effectiveness of -the working relationship between them. . . . As
s a result of this language a number of public employees have been dis-

missed. For example, a school superinéendent was dismissed for denouncing
some school board members seeking reelection, and the discharée was uﬁhe]d L
by a federal court.7 .
The method employed by the public employee in criticizing the public
employer can be a factor in whether or not the employee is dismissed. e
Generally speaking, disruptive forms of free speech, such as demonstra- a
tions on the job, can be grounds for dismissal. For example, some black
_gmp]oyees of the U.S. Census Buxeau were dismissed when they picketed in
fhe agency cafeteria to demonstrate their allegations of racial dis-
crimination. Their dismissal was uphe]d.8 However, a teacher in New Yo}k
was fired for wearing a b]acklarmband protesting the Vietnam War, but the
dismissal was reversed.9 -
The point of discussing Pickering in such detail 3s\to.underscore
that public employees have a general rigﬁi to complain publicly about the
activities of their emp]oygr. One way to minimize the chance of such )
public criticisms (which are almost alwdys controversial) is to provide
a complaint procedure which allows and requires that such complaints be .
processed thrgygh”the éampléint procedure. Although there is no guarantee
_ that such a procedure will curtail all public criticisms of”the public
employer by its employees, & resporsive complaint pro%edure can allow

the employer prior opportunity to settle controversial issues privately.

Teuentes v. Roher, 519 F.2d 379 (2d Cir. 1975).
Buaters v. Peterson, 495 F.2d 91 (D.C., Cir. 1973).

9russo v. Central School District No. 1, 469 F.2d 623 (2d Cir.
1972). -
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For example, in the‘ce1ebrated U.S. Central Intelligence Agency case, an

ex-CIA agent (Victor Marchetti) was prohibited from publishing his
10

criticisms of the CIA becadse he had signed a secrecy agreement. ~* This
case dogs not guarantee, however, that anj government agency which
installs a complaint pracedure will automatically stop all public Cﬁjti-
cisms by public emp]oyeés of their public employers. ‘Such a procedure
will, however, if responsive to the criticiem, assure that the. employer
has a prior and prjvate chance to settle the matter, except in "whistle
blowing" cases, where the complainant might be informing on pegsons Qho
process complaints. For example, in the nationally puB]icized case of
A. Ernest Fitzgerald, who publicly accused the U.S. Defense Department
of inexcusable cost overruns, Mr. Fitzgerald was fired, but after years
of litigation cost{ng hundreds of thousands of dollars in leégal expenses,
he was reinstated to federa] service, thus setting a precedent for all
public employees to publicly reveal inappropriate activities of their
public emp]oyers:]]
Based upon the balance 6f legal decisions over the years, any public
agency, whether unionized or not,*is well advised to have a complaint
proéedure, even if a grievance procedure exists in the labor contr?ct,

if one exists. Such procedures have developed over the past two hundred

year{ because of a demonstrated need.  Wherever workers assemble, whether

in‘the public or privaté€ sector, there are bound to be complaints over

5 the activities of the employer, and these complaints will be expressed

1001 fred A. Knopf, Inc. v. Colby, 509 F.2d 1362 (4th Cir. 1975).

]]Fitzgera1d v. United States Civil Service Commission, ZO? F. Supp.
380 (D.C. 1975), reversed on another ground, 554 F.2d. 1187 (D.C. Cir.
1977).
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one way or another. Over a p;otracted period of time most public employers
have come to accept this' fact, even though reluctantly in some cases.

Even where there i§ a.1abor contract in force between a public
employer and an exclusive representative of the public employees &
public employees are still protected in their right to address the govern-
ing body. For example, in 1975 in w:sconsin (a state with a bargainihg
1aw),'in a school district where negotiations were being conducted
between the school district and the exclusive representative of teachers,
a teacher who was npt a union member was allowed to address the school
board in public session over the.objection of the union on matters then
under negotiations. Soon thereafter, the union lodged an allegation of
an unfair labor :practice agaiqst the school boérd, claiming that by
a]]owiﬁg the teacher to speak, the exclusive representative of teachers
" had been bypassed. Although the Wisconsin Employment Relations Commission
(the agency which_administers the bargaining law) supported the union,
as did the Wisconsin Supreme Court, the decisions were reversed by the
U.S. Supreme Court which main%ained that the state's cé]lective bargain-
ing Taw did not supercede the. individual public employee's First
Amendment right to address the employer. The Court stated: "Restrain-
ing teachers' expressions to the (schooly board on matters involving
the oegration of the schools would seriously impair the board's ability

- 12 .

to govern the district. .

4

]ZMadison School District v. Wisconsin Employment Relations
Commission, 429 U.S. 167((1976). ' j
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B. Advantages of a Complaint Procedure

Fortunate]y,‘ there‘ame only a 'few uner31 lghtened public employers
~ and 'government administrators remaining_who ‘ref‘use,to .reco‘gnize that
? an appropriate employee complaint ;J\rodedure contributes to the overall

efficiency of the public agency. A public employer should provi’de a
.complaint.procedure for employees for a number of reasons:

) 1. A complaint procedure helps identify s

legitimate problems which should be
corrected

N

A11 places of work have room to improve efficiency and employment
conditions. The.identification of these areas for imprbvgﬁént can come
frém the agency managemént staff, the governing body, the publicy and
the employees. Each ;f thesé groups have the%r own barticu]ar insight
into the operation of the government agency, and each of tﬁese group$

has the potential for offering useful suggestions to improve the services

. of the agency.

\
2. A complaint procedure enhances ]

employee loyalties . ' .

When employees view their employer as a friend to whom they can

.

carry their problems, c'oncernsf and suggestions, there is bound to be
present a sense of trust and camaraderie. SuE:h positive rejation;hips
lay tFe foundation fc;r the emplegyees to support the employer. This
type of commitment from employees cannot be bought. It can only be

earned,-and it is priceless! e
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3. A complaint procedure improves .
employee morale ,

A complaint procedure 1mprovss employee morale by reh'evinog
employees of carrying problems and worries to their jobs, thus releasing
'emp] oyees to con;mt themse] ves more fully to their duties. As emp]oxees
1earn that their employer is concerned with the1r problems, their

attitudes toward their JObS become more pos1t‘lve and they are more .

1ikely to perform beyoné the. m1n1ma1 requwements/of their jobs.

- LY

4. A complaint procedure is a form I ' -
- of a suggestion procedure - D .

.

In a way, every comp]amt whether legitimate or not, is a form of *
a suggestion wh1ch the emp]oyer shou]d consider. If the complaint is
legitimate it suggests that the employer is in need of mak1ng certain
chafiges. If the complaint is meritless, it suggests that there is. some
miscommunication, or that.there is need for better employee imservice

or improved employee relations.
. \
5: * A complaint procedure minimizes the

likelihood that controversial criticisms
wiil be carried to the public

As has been disclssed in this section, Pickering givespemp]oyees

rather broad rights in publicly criticizing their employers. A number

' of'precedents, however, seem to indicate that such freedom of expression

can be reasonably and legally controlled by requiring that some internal

.procedure be -followed first. Generally speaking, the courts are hesitant
Ve ! »

tq take “on cases until agency administrative review procedures have been
exhausted. Consequently, a responsive complaint procedure can give the

—public employer a prior and private opportuhity to settle a complaint

which')might otherwise 'become a public controversy.
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6. A complain{ procedure can help '
avoid unionization - —_—

Qs discussed elsewhe‘re in this, book, one of the ma;'n reasons that
employees organize is because of ‘the failure of the employer to take
seriously the comp]aﬁfts of its employees.‘ When an employer is .
unresponsive to the legitimate complaints of its employees, why shouldn't

the employees seek out someone who is responsive; namely, a union? The

, alternatives for the emp]oyer are few Either the employer must be ~
responsive to employee complaints:or the employer Will deal with a
union or uncooperative emp]oyees. , .
C. " Ingredients of a Good Corﬁglaintﬂocedure
Based upon considerable experience and research, the author has -
determined that a good complaint procedure should follow a number of
* {
2N
rules, the most important J)f which are: B
1. The definition of a complaint ) .

should be broad . “

For purposes of discussion here a Comp1a1nt shall be def1ned as an
‘?express1on of concern by an empioyee (or employees) to his supervisor
over the activﬁt{es‘of the emp]éyer, excluding grievances as defined
in the labor contract (if one exists) and other matters for Which a
method of review is prescribed by law or any rule or regulations having
the impact of law or any other matler which according to Taw the resolu-
tion of which is beyond ehe scope of” the em}]d&er's authority to remedy.
Under these cenditions all legitimate complaints, concerns, and
grievances would be provided for and the emplpyer would enjoy the

opportunity to settle all such matters in an orderly and private manner.
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2, Complaints should be processed
through the compla#it procedure

As discussed earlier in this section, publi¢ employees have a
broad freedom to pub]fcly criticize their employers and all such public
criticisms are potential contrgoversies. By requiring thai all complaints
(as defined above) be diséhssed with th; employer first, the employer has
taken an important step legally and reasonably to avoid public critici;ms
which might otherwise be harmful to‘the employee, the employer, and the

public generally. f

3. Complaints shouid be
. lodged promptly

Any complaint which is worthy of consideratign is worthy of prompt

) 03 .". 3 3 3 * o. 3
consideration. An employee who is unwilding to seek an immediate solu-

-

tion to his complaipt should not be entitled to a sympathetic response

from his employer. Either the complaint should be registered promptly
or there is no complaint. This normally means that employees should be
required to,registe}?their complaints within no more than twenty days
and no less than ten days from.the time when the emp]oyee‘knew, or
should have reasonably known, of the action which ga;e rise to the
complaint. This requirement precluded the possibility of embldyee§
saving their complaints until it is too late to resolve them.

4, Responses to complaints
should be ‘prompt

If employees are eapected to_lodge their complaints promptly, so
’ - ' ‘ ’ s
should employers equally be expected to respond promptly. Failureson
the part of the employer to respond promptly at all levels of the

complaint procedure simply conveys’ to employees a lack of interest on

the part of ‘Ehe employer and allows the complaint to fester and grow
L1
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* worse. Normally, the employer shouid be required to respond to

complaints within about five days.

.

5. The initial step should be an ’ .
informal discussion s -

Once a comp]a%nt is put into writing the f]ﬁfibi1ity for resolving
the complaint is restricted, because a written document creates an aijr
of forma1ity‘3nd causes the parties to concentrate only on what is t
written, even if it does not reflect the real problem. Therefore, ;he
complainant should be allowed énd encouraged to discuss his complaint
informally with his immediate supervisor. In this fting the
complainant is free to modify his comp]ijnt, press his complaint, or.

withdraw his complaint. Similarly, the immediate supervisor should

feel free at this infgrma] meeting to take any reasonable, 1gga1, and

[ ]
" good faith action to settle the dispute.

6. The(formal complaint should
be in writing . .

' If the complaint is not resolved informally between the employee

and his immediate supervisor, it should be put‘in writing, preferably

on an official form,'which_g;sures that the complaint is made clear

and contains necessary procedural information, such as date of the
alleged act !hich caused the complaint, date of‘the formal submission

of the complaint, exact nature of the complaint, desired remedy for the
comp]ai;t, etc. It is important to underscore here that the written
description of the comﬁ]aint and the alleged actions which caused the
complaint must be very clear, becadsé all fufurelreview of the complaint
will be based on that information. If such information is not clear or
not complete, much time will be wasted and the problem will have less

chance of being satisfied. 1‘4(3
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7. All complaints should be resolved at .
the lowest administrative lével

Any complaint which is not resol ved atlone level is likely to be
, more difficult to resolve at the ﬁext administrative level. As a
‘ matter of fact, most complaints not resolved at the first administrative
level usually go through to the last step, whatever that step may be. .
when comp1a1nts are not resolved at the initial level and they are - .

' referred successively higher, they genera]]y become more entangling and

o

entrenched and thus more difficuTt to settle. Therefore, a thorough
%nvestigation of a complaint should be conducted at the very outset and
every effort should be made to resolve it informally at that Tevels
Incidentally, if the employer is willing to expend the good faith time
and effort, experience indicates that 99 percent of complaints can be
handled satisfactorily without resorting to the tormal complaint
procedure.

8. Managers should not be covered by
the same complaint procedure

In almost all employment settings in both the private and the public
sectors, supervisors, adanist ators, eiecutives, and other members df
the management team are consigpred to be an extension of the empToxer.
As such, they must represent the employer with fidelity. Consequent]},
a manager could not give his unqivided commitment to his employer should
he Se covered by a_complaint procedure in which he can be both the com-
p]afnant and defendant. This is not to suggest necessarily, howeber, .
that managers should not be allowed to complain, only that if they are
allowed to present complaints (and they should be) their complaints

should be processed by.a different and separate com§1aint procedure.

i\

-

‘ - ._1 47
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9. A union should not be allowed to
represent a complainant where N
no union is recognized

Many‘emp1oyees understandably want to have someone with them when
they comp]"\ain about the activities of the employer, and the employees
should be éccorded this opportunity. The employee should be allowed

to have présent another employee, but the complainant should speak for

_himself and there should be no representatidn by a union or an attorney,

, .
unless the matter is extremely. important or involves legal questions.

For example, if the complaint involves accusations of criminality or
wrongful dismissal, thé employer may be required to deal with a legal
or union representative of the employee. "But most complaints are

matters of routine employee-employer relatio nd can be and should

be settled directly between the employee and his \immediate supervisor

without the intervention of third parties.

An employee is not released from doing something he ha Tained
of jhst because he has lodged a complaint. The employee must,’during
and notwithstanding the pendency of any complaint, continue tg observe
a]{ assignments and applicable rules and regulations of the ehp]oyer
until such complaint has been settled. If employees were allowed to
stop performing any duties which they cohp]ained of, there woﬁ]d be

v
an increase in complaints and a decrease in work performed.

11. Complaint processing should inter-
fere minimally with work ' '

Although responding to employee complaints is a legitimate and
laudible function of management, effort should be made to assure that

the processing of complaints does not take employees from their normal

143
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duties for an inordinate amount of time. Careful scheduling can usually ‘
minimize the amount of time that employees are away from their primary

. duties. For example, most teacher complaints can be discussed before -

or after schooT3Nduring a lunch period, or during a "free" period. b

-

12. The complaint procedure may not
replace overriding procedures

State and federal civil service regulations often provides various
types of appeals procedures for certain personnel actions taken by an
‘emp1oyer. A number of federal and state laws also provide procedures

by which employees may appeal decisions or actions of the public L«

employer. For eiﬁmp]e, laws exist to prehibit employers from Qiécrimif)

AN
nating agaiﬁst employees on the bagTs\gfhgge, sex, and race. These laws
provide specified procaﬂ:res for emp]oyees to follow when they allege
discrimination by the employer. In other words, the complaint prqcedure
should not process éEhp]éints whicﬁ have other revfew proéedures_pre;" *
scribed by law. For'eégmp1e, apbea]s over'emp1oxee dismpissals are
often ‘prescribed by som® state or federal law or civil service regu- °

: ]at{on having the impact of law. Nor should the comp]aint'p%oceduré ~
process complaints which require remedia]/authority beyénd that o% the
employer. By way of example, employees in a public school éafeteria
might ask to be relieved of a legal requirement to have a physical

Qyze a year. In this case, the school

examination performed on them

board would lack the authority to satisfy the employee request.

13. Conduct all hearings fairly

A

Each time that 9 member of management meets with a complainant, the
meeting should be conducted with decorum and a good faith effort to

resolve the matter on an amicable basis. This means many things. It

149 ‘
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means that the supervisor shou1d;take reasonable steps to assure the
employee that he is free to express his concerns without fear of
reprisa1. Itymeans that the supervfsor should allow ample time for the
matter to be fully exp]ored In summary, the supervisor shou]d treat
the employee Just like the superv1sor shou1d 1ike to be treated if he

$
were comp1a1n1ng.to his superv1sor._

" 14.. Each complaint should be dealt with

as if it were to be finally. ruled P ».
upon by an impadrtial. judge

4

One of the most common and ser1ous mistakes made by superv1sors in

processing comp1a1nts is to fa11 to take the comp1a1nts ser1ous1y

, enough and to fail to take accountab1J1ty for sett11ng the 1ssue.

Congequent1y, rélevant facts_are often overlooked and 1nsuff1c1ent .
effort is mgde to satisf& the comp1aint As a resylt, the comp1aint is.
processed upwa d unnecessar11y, growang more*dafiéchit w1th each
referral. Aﬂaythen at the last step, where there~1s greater 1mpart1a11ty

in the review, “the 1mportant facts are d1scovered usua]]y to the: sur-

- pr1se, d1sapp01htment, ‘and embarrassment of the managers 1nve1ved in the

comp1a1nt If the facts do indicate that 1ower eche]ons of management

have been 1n error, then the emp]oyee Fee]s more conv1nced that he has

“been wronged and ,management's cred1b111ty is harmed unnecessarﬁ]y. The

N

_ best rule to fo]]ow to avoid such debacles is to initially review each

complaint thoroug’ﬂy through the eyes of an 1mpart1a1 Judge and tﬁ’n

proceed accordingly.

. )

15. ldentify e~xactly what relief is sought o o .

Somet1mes comp1a1nts are reviewed and no one, cluding the

compla1nant determ1nes exactly what remedy will be mutua]]y acceptable,

~

1oy
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TS g - '
1f'the comp}atnt is‘va]xd ‘The 1dentzf1cation Qf the des1red remedy

‘1s an 1mportant aspect of resolving .complamts Often the relief that
' Wil satasfy the compla1nant fgjsery winor and easily granted. Under

such c1rcumstances valid complaints can sometimes be sat1sf1ed’prompt1y

S ow

On the other hand, some. expectatxons for remedy are beyond the will or

'S

the power of the emp]oyer to grant In such cases, management mugt deal .
w1th two pr0b1ems 1nstead of one--the reso]ut1on of the comp]atnt as

we11 as the resoTutwon of the dispute pver the remedy, if the complaint

is. va11d Therefore the identification of the expected relief should s

be c1ar1f1ed at the outset even though it may. change as. the comp1a1nt . T

» *
t

is. progressively rev1ewed. ‘ : ‘< , ‘ o . - -

16, If in doubt, listen ° - o T y

L ) ’ . - . o S

Sométimés an employee will present’an -issue not governéd by the

.cohp1aint procedure, or an employee ‘will preseht_a complaint so vague
and'disjointeé that the immediate suhervisor is unable to understand
exactly what' the problem is or What'the employee wants. In such casks,

_ the best,pelic; is to be patfent, listen, ask hhghing huesttens, and © - o
,he]p'the complainant c]ahify'his concerns. -, k » ':

Y

"+ 17. Give the complainant a clear
‘ answer at all levels

Ed

" When the exact nature of-a complaint is known and the desired.
remedy/hastbeen identif%ed'and the complaint has been ineestﬁgated ‘
) the complainant is entxt]ed to a clear answer. There -are only two | ’
Teg1t1mate answers to a compla1nt--“Susta7ned" or "ReJected "oIf
: ’susta1ned the remedy should be app]xed 1mmed1ate1y If reaected the
_: feason for ‘the re3ect1on shoqu be stated and the comp]atnant must

c1de if he wwshes to’appea}.furthen.
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18. Visit the site of the complaint
- Many complajints concern éonditions at the actual work location.

. For example, many complaints arise oJer allegations of unsafe working )
environments. In such cases, a visit to the -actual work site is
highly advisab]el' Some comb]aint investigations s%mp]y cannot be com-
pleted without such a visit. The author recalls a complaint from a
cafeteria empidyee who complained .that floor safety treads were often
not in place, creating a potentially dahggrous situation for emp]oyeeé.
However, the immediate supervisor in the cafeteria denied the charge.
In two separéte unannounced visifs to the cafeteria, the safety treads
were not in place. As a resuls, the hazardous condition was corﬁected;
the employee was satisfied; and the supervisor received a valuable

career-growth 1éssoqﬂ

19. ' Interview witnesses

L]

.Quite frequently, the adjudication of a complaint requires that
persons fami]iar;with or_asgociated with the circumstances surrounding
fhe complaint be questionpﬂ in order to provide more complete informa-
. | tionvihan would be the case otherwise. fn one Ssituation experienced by
the author, a night‘maintenance worker complafned that the secur}ty
/ ' guard was often not at his post. A quick on-s}te interview of wit- - /AQ
nesses corroborated the g]legatidn. When the security guard was con- ‘
Jf ‘ ‘ fronted about his absences, he admitted that he wg's infrequently away
. frqm his‘exact post in order to check on some sgcurity prbblems eLée-
" where. As‘a result, the night maintaﬂance worker kés pleased with the

| o response of management not only because his original complaint was
| \ ,

satisfied, but also because as a result of "the testimony of fhe security

% : * guard, additional part-time security assistance was added to the building.

v
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20. }\pply all regulations consistently

School districts, municipalities, state agencies, and federal agencies
are public enterprises. They are not the private affairs of those who
\happen to work for the agency at a given moment in timé. 0f all the

+ common é}ro;s made-By public officials, there is one that is most

- inexcusable, and that is the practice of applying public policies,
regulations, and work rules in an inconsistent and arbitrary manner based \
upon the whim, préjudice, preference, and ignorance of the public
official involved. Some members of public governing bodies and tﬁeiﬁ
executives seem to think that they may follow their private beliefs
in the application of public policies. The author has personally wit-
nessed personﬁe] directors th employ Pn the basis of personal prefer-
ence,“supervisprs who bend clear work rules to please their friendsz
chief executives who overlook impogtant rules they are supposed to
follow, and.members of governing bod{es who think that laws apply to
everjbody excepf those who happen to be in~a governiyg position at a
given point in time. It is in such cases of inexcusa Ne abuse of power

given by public trust that unions can play a vital helpful role by

exposing such persons as they exploit their positions of public trust

for their own personal reasons.

As discussed elsewhere in this book, the inconsistient application
of agency policies; regulations, and work rules is one pf the main
causeé for employees to unionize and rightfully:so. Public officials
who cannot manage public business in a responsible manner deserve to

be confronted by a union.

3
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21, Examine past practice -

-

In order to determine if a regulation is being app]iedlconsistentlyi
it is often necessary to review what‘has been the established past -
practice in applying that reguLation. This is not to necessarily
suggest that all past practices are binding on present and future actions.
Past-practices with regard to the application of a given rule simply
gives insight into how the rule has been interpreted over a period of
time. ‘éor example, in a mid-western school district a teacher complained
that he should have been interviewed when he reduested a transfer from
one ichoo] to another because the applicable regulation stated that
teachers requesting transfer would be "considered."‘ Long standing
past practice was that the word "considered” meant an inverview, which
in this case had been denied to the teacher. When the complaint was
reviewed by the superintendent, the receiving principal was instructed
to .interview the teacher, but beginning with the following school year

the regulation was revised to make such interviews at the discretion

of the receiving principal.

»

22. Investigate the complainant's background

Praciically all workforces contain at least one chronic complainer,
troublemaker, malingerer, or someone of borderline acceptability. One

of the many facts that should be sought out when an employee complains

. is the work record of the complainant. Some employees are simply more

prone to comp]ain‘than other§ who face situations identical to that

>

complained of. In such cases, the supervisor must take into account
the personal aspect of the complainer in deciding what to do. Typically,
the appropriate action called for in such instances is to offer some

firm efployee counseling.
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23. Collect all evidence Y

In ordef to resolve a complaint fairly, all reLFvant evidence must
be collected as soon as possible. Some of the questions which might
6; asked are: Has the complaint been submitted with%n the proper time
frame? 1Is the.complaint clear? Is the desired remedy clear? Is the
remedy acceptable, if the complaint is sustained? What is the emp1oyee's
background? What is the current applicable rule being complained of?
What is the past practice in this case? Are there witnesses? What
written documents are needed? _Has there been a similar problem in the’
past? Has the work site been visthd? Have all appropriafe,personne]

been interviewed? Depending on the nature of'the’case, other relevant
{

guestions can be raised.

24. Complaint processing should
be private §

For purposes of discussion here, a complaint is an expression of

hed

concern by an employee to his superviipr about the activities of the
employer. As such, a'comp1aint is a private matter, at least at the
initial stages, between the employee and his supervisor. By keeping the
matter private there is greater hope for resolving the complaint. The
more public the complaint becomes the more difficult it becomes to
settle. The longer a complaint festers, the more complex it becomes.
The more people who become:involved in the complaint, the more diffi-
cult the complaint becomes to $atisfy. The rule, then, is to settle

all complaints quick]y‘and privateiy with as little faﬁfare as

possible.
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25. Do not hide rélevant information

3 .

|
\
i

Having processed huﬁdreds of emp]oyee:complaints and grievances,
the author has found that certain patterns emerge with regularity in <
o the processing of employee concerns. 6né common mistake made by super-
X visors genq;a]ly is to hide information relevant to the coﬁp}ain out
. of fear that the supervisor has done something wrong. The author has.
been very successful in avoidiwng such problems by explaining to the
JZupervisor in each instance why it is to his advantage ta revea] all
relevant facts at thé outset, no matter how difficult that might be.
By having a frank and open>examination of the supervisor's role in éhe
complaint, there is greater hope of resolving the matter without
surprised embarrassment in the final stages of processing the complaint.
If there {s doubt that the superfvisor is revealing all needed facts,
the person conducting'the review should undertake a carﬁfﬁT’investi-
gation of the supervisor's actions in the matter complained of.

26. Control the emotional tone
of hearings

In the presence of their superiors, some employees are understand-
ably uncomfortable, particularly if thgy are complaining. of some action '
of the employer. Even some supervisors dare u;easy whén questioned
about a complaint from an employee. Keeping this in mind, special care
must be taken to assure that all meetings involving persons associated
with the complaint must be conddEted in a manner to encourage open and
frank discussion. To accomplish such a tone, all complaint hearings
should be carried oLt in a friené1y and good faith manner. The employee

should understand that it is his right to complain free of fear, and '

the supervisor should understand that he is not on trial but is simpl} '

’

\ N . . . @r'

\ I3y ~ '
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assisting in the resolution of a personnel problem. Under no condi-
tions should a complainant be.threatened because of his complaint.
3 '

By controlling the emotional tone of complaint hearihgs, the door is

kept open for an amicable settlement.
]

27. Try to mediate a settlement
: .

The vast majority of complaints are informally resolved between

~

the ‘Supervisor and the employee, without resorting to formal hearings

or third party intez: ntion. However, should the complaint go beyond
the immediafe supervinr and be reviewed by another manager, that person
speuld make all reasonable effort to mediate the dispyte by encouraging
either or both parties tognd. However, the manager should vnot carry
his mediation effsrts to the extreme of being unfair to eithér party or
harming the management rights of the empfoyer:

”y

\

28. Keep management informed ’

A11 public employers should havé someone who se;ves in an employee- .
employer relations capacity. In small agencies this fole can be fi]ied‘
informally by someone (preferably not the chief executive) who may Qave
other responsibilities. In any case, there must be someone who pro-
cesses complaints and whoever thét person is he should be aware of
what comp]aipts are being lodged and he should keep the chie% executivé
informed of the more controversial comp]aint§; otherwise, the chief
executive will hear incomplete reports of complaints t"ugh the rumor’

mill, causing unneeded concern and confusion. <

oy
992 |
~z
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29. If arbitration (either binding or advisory)
of complaints exists, it should be accord-

ing to applicable arbitration rules

A few complaint procedures allow for impartiad third party reQiew
o¥'unre§o1ved c9mp1aints as the final step in the complaint prqcedure.
In such instances, thé hearing of complaints should be conducted accord-
ing to the hearing procedures of the American Arbitration Association or

some other applicable state or federal arbitration procedure.

D. A Sample Cémplaint Procedure

In order to give the reader an etample of a typical complaint
N
procedure, the fo]]qwing hypothetical procedure is offered. Naturally,

it can be easily modified to suit\]oca] conditions.

. v COMPLAINT PROCEDURE

In order Phat employees may express their concerns freely, the
following comp]a;ﬁt procedure is provided as the official pfocedure for
the resolution of employee complaints. \

Definition: A "complaint" shg]] mean an expression of concern by
an employee (or employees) to his supervisor over the activities of the
employer, excluding matters hereinafter described.

A11 complaints will be processed exclusively by the procedure
described herein.

Step 1: The employee shall first discuss his complaint with his
immediate supervisor with the object of resolving thé“comp1aint.' The ¥
employee shall state the precise compl‘int and his desired relief.
Should the complaint bi.beyond the authbrity of the imﬁediate super-

visor to resolvef he shall refer the employee to the proper adminis-

trator. Otherwis¢, the immediate supervisor will give his final response

a‘ 158~
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to the employee within five work days of receiving the coﬂb]aint. At
the time of his response, the immediate supervisor shall refer the
employee to the proper administrator to whom the employee may appeal,
if the immediate supervi?fr has rejectéd'the complaint.

Step 2: If the emqﬂoye; wishes to process his complaint beyond
step 1, he shall contact the administrator to whom he has been referred
in step 1 within five working days of the referral. The administrator
at step 2 shall be that person designated by the chief.executive as J
the most appropriate administrator to hear the appeal. This adminfs-
trator shall respond to tﬁé employee's appeal within five work days of
redeipt of the appeal.

Step 3: If the employee wishes to process his complaint beyond
step 2, he shall contact the chief executive within five dafz of
receipt of the administrator's response in step 2. Should the chief
executive not be able to satisfy the employee within ten days of receipt
of the appeal, he shall refer the complaint to the governing body at its
next meeting. '

Step 4: The governing body shall deter@ine if it shall conduct a -
hearing on the comp]éint. If a hearing is he]d,zit shall be conducted
according to the approved hearing guidelines. Within five days of the

governing body's decision, the decision shall be communicated to the

employee. The decision of the governing body shall be final.
* ’

Special Provisions

1. In processing comp]aints,gmp]oyees are to communicate

directly with the appropriate administrator. Intermediéries apd repre-

§gntatives are not to be used. With the*permission of the administrator

Q. 159
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hearing the complaint, the employee may have anéther person of his
choice present at any meeting at which the cémp1?int is being dis-
cussed with the employee, except at any meeting of the governing body
where the complaint is being considered. In which case the employee

at his own option may have present someone of‘h}s own choice who may
advise the employee. i - 4

2. This proceduré is not app]icgb]e to members of the management
team for the processing of complaints.

3. An employee who wishes to lodge a comp%aint must do so within
ten «days~from the time when the employee knew, or should have reasonably
know, of its occurrence.

4. The employee who has lodged a complaint shall, during and
notwithstanding the pendency of any complaint, continue to observe all
éssignments and applicable rules and reQﬁ]ations of the employer until
such complaint and any effect thereof has been fully determined.

5. Meetings, a¥ wHich the employee's presence is required,
shall be arrangedxgt a time and place so as to.miniﬁa11y interfere
with the employee's regular duties.

6. Failure at any step of this procedure to communicate the
decision on a coﬁp]aint within the specified t%me limits shall permit
the complainant to proceed to the next step. Fai]ure.pt any step of
this procedure to appeal a complaint to the next stép within the
specified time limits shall be deemed to be acc%ptance of the decision
rendered at that step. . .

7. Any matter for which a method éf revigw is prescribed by law

or an& rule or regulations having thg impact of law, or §ny matter

~ .

16
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which accordirfg to law is beyond the scope of the employer's authority
to, remedy shall be excluded from this complaint procedure.
8. A complaint by an emp]qyee alleging improper dismissal or
nonrenewal of employment shall not be coverable by this complaint -
procedure. * Such complaints shall be reviewed according to the employer's
applicable procedure for the appeal of such complaints.

E. Review of Complaints by the
. Governing Body

Some complaint procedures include a review by the governing body,
such as the‘;choo1 board. In such instances the governing body should
make every effort to review complaints in a fair and judicial manner.
Where the governing body is included in the complaint procedure, the
governing body, or individual hembers thereof, should be prohibited
from discussing the complaint until the comp1ain£ formally comes before
the entire governing body (or subcommittee, if subcommittees are used)
for formal review. To allow members of thé governing body to discuss
the'comp1aint before the formal hearing would make a fair and impartial
hearing difficult, if not impossible. As a suggested guide for those

governing bodies which wish to review complaints, the following hearing

procedure is offered.

HEARING PROCEDURE FOR EMPLOYEE COMPLAINTS

I. Scope

" This procedure will be followed in cases where the Governing Body
holds a hearing involving a complaint qf an employee. In the case of a
cgﬁp]aint the éoverning body may choose to makes it determination in
a complaint matter on the basis of ppe wr1t£en evi’ence presented

by the employee and the recommeéndation of the Chief Executive.

~

B 'f . \

\‘1‘ l), . -
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II. Procedure Prior to Hearing »

A. Prior to the hearing ngore the Governing Body, the procedure
to be followed shall be that prescribed by the complaint
procedure. Failure to abide by such procedure may be cauge
for a denial of hearing. (

B. The complainant and the Chief Executive shall each mail to
the other at least five working days Brior to thg heqring, or
deliver to the other at least three working days prior to the
hearing, a copy of each document, report, or other writing
whidh he/she intends to introduce at the hearing. Failure
to comply shall be grounds for denial of the introduction of
the writing at the hearing, except that the\Governing Body may

accept a writing when good cause for the failure to furnisﬁ it

earlier is shown.

In addition, the Govenniqg Body shall accept an otherwise
admissible writing which has not been so furnished if the
writing was not available to the offering party within the
time period specified, but such writing shall be furnished to

the other party as soon as practicable after it becomes

N~ available. , -2
111. Hearing Procedure
A. Procedural Matters
1. The hearing shall be presided over by the Governing Body

chairperson or in his/her absence, the vice-chairpérson,
or in his/her ?bsence Sy such other member as the
Governing Body may designate.

Q l SJ




prospective witness. This 1ist is for record purposes

151

’

The chairperson or other presiding member 'shall make all
: L s e
rulings concern1jg evidence, objectigns, cont1nyaqces,
and other procedural matters.subject to Qe%hg overruled
by majority vote of the members present on motion of'any

{

member.
Strigi adherencé to the formal rules of’evidenée applic-
able tg actions in a court of law will ﬁot.be jnsisted

upon. However, the evidence and argument shdll bé*lfmited
to the issud or issues to be decided by the Governing Body. '
At each stage of the hearing the moving party will be |

called upon first to proceed. In a comp]aint'hearing,

the caomplainant is the moving party. 0 :
. P

The parties may stipulate such writings,ssummaries of

evidence, and Gther matters as they may agree upon. &

The hearing shall be private unless a public hearing is
requested by the gsmplainant. A request for a public Lo
hearing shall be given by mailing notice thereof to the
Chief Executive at least five (5) working days prior-to

the heariﬁg, or by delivering notice thereof to‘thg Chief A
Executive at Teast three (3) working déys prior to the),
hearing.

At the beginning of the hearing each side shall submit a

Tist showing the namés of each representative and of each

-only, and neitherlside will bepenalized if unexpected

circumstances force the calling of different witnesses.
»
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8. A stenographic record or tape -recording of the hearing
shall be taken, except that in a complaint hearing, the
parties m5§ dispense Wfth same by agreemont. Ina
complaint hearing the two parties shall share equally
the cost of\recordjng and any party requesting a transcript
shall bear the expense of its preparation.
9. On motion of any party, or upon its own motion, the
Governing Body may vary any requi;ement of fhese rules
not mandated by statute when the interests of justice
would be better served'tﬁoreby,-«Fqilure of either party
to abide strictly by any of these rules which are not ‘
so mandated shall not be deemed a substantial defect,
‘ and the opposing party's right to object thereto shall
' be deemed waived, unless o;e issue is raised prior to
« the close of the'fhe‘ar(ing.~
B. The Hga}ing .
1. Opening statement. Each party shall give a brief opening
statement setting forth the issues to be addressed and
. the Governing Body action requested. P ‘&i
2. Evidence:
{(a) Each party shalf presént ité‘ewidenoe in the form of
‘witnesses and/or documents{ and quh shai] be afforded
o . ) an opportunity to c?ossexamine opoosioé witnosses.
| “ (b) Rebuttal ev1dence sha11 be. perm1tted in the d1scret1bn ;o

-

of the Governing Body

| Iv. Q@éﬁsiqn o ) ' : .
-~ . Lo -

The Govern1ng‘Body shiall give the comp1a1nant its wr1tten decision
’
W1th1n th1rty (30) days. after comp]et1on of the hear1ng »j}f the

CERIC T T e L
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thirtieth day is a‘gaturday, Sunday, or -Tegal holiday, its

® oo ., 183 .

“written decision sha]ﬁ-be‘éiven'by the next working day.

.

N

- - .
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F. Does a Union Have a Constitutional
Right.to Lodge a Complaint? Lt . P

Whether uhionized or.not,. ‘the quest1on of whether or not a unjon 1s : t,
ent1t1ed to lodge a complaint 1s often raised. Naturally, 1f a labdr
condrgct exists whi h,a}]ows a union to complain on its own behalf or
on an emp]oyeefs‘behglf,'the question is moot. 'However; in other cases,
this qdestjon has-Been answered by the.U.é;'Supreme Court, nhith on r
Aprﬁ] 30, 1979, ruled that a.state or local government does not violate .'E
the const1tut1ona1 r1ghts of its un10n1zed emp]oyees by refus1ng to
a]]ow their union to file grievantes in their behalf. The Court dis-
posed offthe case, whdch.involved ghe Arkansas State Highway Department
and the Arkansas State h%éhway Employees, Loca1*13]5; ¥ithout hearing,

arguments.and with an unsiéhed majority opinion réversing the 8th u.s. . -

Cirouit Court of Appeals

-
.

The protethons of the F1rst Amendment 1nc1ude the r1%hts of, an

* 1nd1v1dua1 to speak free]y, associate w1th others, and pet1t1on his

government for redress of gr1eyances,‘and the rnght‘of assoc1at1ons
to engage in advocacy-on' behalf ‘of the1r members , the high sourt

-

‘i:‘ . sa1d But, 1ts opinion added “The First Amehdment ‘is not a substi-
N ute for, the national Iabom\relatlons 1aws 4%‘ .

In the Arkansas case, tqp h1ghway department employees each sent .
a letter to Loca] 1315 in which they stated a grieVance and asked the

union, to process it The local sent the TettErs to the Department, A X

notlng that «it represented the.emp]oyees. The Departmentﬁp1d not

R ; respond v The emp?oyees then complained direct]y to a Department off1c1a1
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" behalf. ‘ . ) -
& .

.go through ordinary chanilels of complaint. Under the ruling, an

‘employer can deny wages for the unworked time, but the employer cannot

[ :‘ N r‘
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‘a -A U.S. Distri?% Court judge, upheld by the 8th Circuit, found

that the Department, in violation of the First Amendment, had denied

the union the right to submit effective grievanées on its members.'

v

¥

In the unsigned opinion, the Supremé Court held that the-procedures N
usediby the Departmeni "might well be unfair 1auor practices” under
%edera] labor 1aw; but federal {abor laws do nat afply to the public
sector. But that doesn't establish a constitug%onal violdtion, the
opinion said. The First Amendment doesn't "impose ahy affirmatiue .
6biigat%on on the government to Tisten, to respond, or, 12 this context,

¢

to recognize tpé association and.bargain with it."

G. Workers May:Shun Hazardous Work

In a few isolated work situations, an employee may.complain Fhaf
certain work assigned to him may be a danger ﬁb’Zis safety, health, or
welfare. For example, an ass1gnment to c]ean away dangerous chemicals
might be viewed as hazardous to those ass1gn@gh;o do the c]ean1ng }

whéf‘should be done when faced with such a s]tu tion? The U.S. Supreme

. Court has given some insight in a ruling which 1t handed down on

February 26 1980. The Court ruled that workers. may refuse tasks they

cbn51der unsafe without suffer1ng reprisals by their employer. The

' Co&rt unanimously upheld a federal job safety regulation, vigorously

challenged by industry, which-allows such refusal when there is a "real

[

danger" of death or serious injury and not enough time for a/worker to

v . e At et . , . .
fire, reprimand, or otherwise "discriminate" against an employee who in a

-

goﬁﬁﬁfaith dec]iuéslto work, citing unsafe conditions:

* 4
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. they did not work. OSHA and the men challenged the action, citing

agency, OSHA.
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, The case originated at a Nhir]poo]'CorporatiQn'gpp]idance.p]ant
in Marion, Ohio, where a worker.fg11 to his death ih Jdne 1974
through a metal screen twenty feet above the floor. The screen was
designed to catch appliance parts that occasipha]]y fell from a con-
veyor belt above it. Periodically, maintenance workers had to scale
the screen and walk along it to clear off the fallen part. Virgil
Deemer and Thomas Cornwell had complained about the condition of the
screen just weeké before their co-worker fell through it and died.
After the death, they filed a complaint with the Occupational Safety
gﬁd HeaJtB Administration (OSHA) and refused the{r foreman's order to

continue working on the screen. The two men were formally reprimanded

for‘their "insubordination" and deprived of six hours pay for time

o an OSHA‘regu1§tion giving thém the right to'decline work in a

hazardous:cfrcumstqnce. Whirlpool cha]]enged the regulation in the
cburts, claiming that it went beyond the law settiné up the federal
Justice Potter gégyart, writing for the unanimous Codrt, held
that the regulation was a valid one, which confirmed wjth the law and
the purposes of the law--to protect workers against unsa@gﬁhgrking
conditions. It would contradict the act's purpdées, the Court said,
to deprive "an employee, with no other reasonable alternative, the
freedom to Qithdraw from a workplace environment that he.reasonab1y

Y

believes is highly dangénous." If is efpec1a11y necessary "since

QSHA insbectors‘cannot belp?esent around the clock in every workplace."

tEmployers are protected from aBLse of the OSHA regulation by

;E%Tf/;aving the right to challenge in court an employee's good faith
/. ) . ‘ ¢
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and by seeking his dischafge or reprimand, the justices said in the

case of Whirlpool v. the U.S. Secretary of Labor.

Although the Court's decision arose out of a dispute in the
private sector, a public employer would be well advised to think twice
Y
before forcing an employee to perform tasks which he sincerely views

as a threat to his health and safety.

]



t Vii. THE MANAGER'S ROLE

A. Even Uncle Sam's Top Executives
Band Together

In the fall of 1980, approximately 400 top executives of the U.S.
Federal Government, who were me&gers of the Senior Executive Service
(SES) and making $50,000 per year and over, formed an employee organi-
zation entitled the Senior Executive Association (SEA). According to
one of its members, the SEA was formed because, "We don't have the
right to bargain collectively. . . ." The spokesman went on to say,

"We can do more as a group than we can as individuals." Soon thereafter,
the SEA brought a "breach of promise" suit against the federal govern-

ment--all of this according to extensive coverage in the October 25,

1980, issue of The Washington (D.C.) Post newspaper.

B. School Principals are Union Members, Too

To discover the range of attitudes toward administrator and super-

visor unions, James Sweeney, an assistant professor of educational
administration at Iowa State University at Ames, and Larry Rowedder,
Superintendent of the Denison Community Schools in Iowa, surveyed public

t

school administrators anq school pqard presidents in two states, Iowa
and Connecticut. Iowa was chosen becduse unigns of managers (school |
principals) are prohibited by law; while Connecticut was chosen because
" the state's bargaining law does not prohibit unionization of school
principals, and consequently 80 percent of thekschoq] principals are

157
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unionized. According to the results of the survey, school principals
in both states favored collective bargaining by management personne].]
The authors also made the following five observations about
Iowa:
. The management team concept in Iowa apparently exists only in the
eye’gj/certain beholders. Although 90 percent of superintendents,
85 percent of elementary principals, and 80 percent of school
board members surveyed indicated that their school system used
the team concept, only 62 percent of the secondary principals
shared that view.
. A direct relationship exists between principals' satisfaction with
A~ salaries and fringe benefits and their attitude toward formal bar-
gaining. Principals who reported below-average salaries and
benefits were strongly pro-union, while those who reported
‘aone-avefage pay and benefits were not.
. Seéondary principals favored formal bargaining more than elementary
principals did. *
. Principa]é with bne to five years of experience were less enthu-

siastic about unions than their older, more experienced colleagues.

. School board presidents and superintendents strongly opposed unions

because of fears the unions might decrease principal effectiveness.

]"Nhat Principi]s Want - and Get - From Their Unions," The Executive
Educator, National School Boards Association, September 1980. B

AY

Y
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C. Old Hands in Gonnecticut

Most:schoo1 administrators and board presidents in Connecticut are
old hands in the bargaining business, the authors say, but they dis-
.agreed on the benefits of administrator unions. Principals survéyed
said bargaining had helped them increase their voice in decision making,
regain some authority, improve communicatian with the superintendent and
board, clarify their role in the school system, increase their job
security, and enhance their salaries and %ringe benefits.

Principals also indicated ;hat barg;infng favorably affected their
morale. Superintendents-gnd board presidents, however, disagreed,
éccording to the authors. They had strongnopinions that salary and
benefits were not improved through administrators’ bargaining, that
re]afjons between principd]s and the supe%infendent and board had
suffered because of bargaining, and that the principals' image was hurt
as a result of uniéns. Shperintendents did admit, however, that bargain-
ing helped c]arify‘principa1s' roles and had raised principals’' morale.

From their study, the authors predict that principal unions will

continue to grow because principals see the bargaining table as a place

to improve thgjr lots and their professional positions.

D. Laws Vary Widely

An examination of the state laws which govern collective bargaining
reveals that 25 states allow some form of collective bargaining by at
least some segments of the management force. At one extreme is the Towa

bargaining law which clearly prohibits collective bargaining by defined

supervisors. Pennsylvania's Pubtic Employee Relagjons Act allows managers

to.participate only in "meet and confer" sessions, not in collective

v oK
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bargaining. Although New York's Taylor Law does allow the exclusion of
some managers from collective bargaining, in practice, most managers
would be, allowed to organize for the purpose of engaging in collective

bargaining.

. - E. ‘The Private Sector Precedent

The experisnce of history has been that major %nterests of manage-
ment representatives are different from and often conflict with, majors
interests of rank-and-file employees.in thé process of collective bar-
gaining cpncerning wages, hours, and working conditions. In the private
sector, where collective bargaining concerning wages, hours, and working |

v

conditions has arisen and become an established method of setting those .
wages, hours and working conditions, supervisors have been excllided from
a unit which includes rank-and-file employees, and have been placed on

the opposite side of the bargaining table from the representatives of-

the rank-and-file employees. The vast bulk of this historical experiehce

has occurred in the private secto}; that is, in privatg enterprise, as
distinguished from the public sector--employees of various governmental
entities. But the collective bargaining experience in private enterprise
is far from being entirely private. .From the very begiqning, a sub-
stantial public interest in the éolféctive bargaining procesé'has been
recognized and a substantial public §take‘in the outcome of that process
énd in the peaceful operation of that process has been recognized. Thus,
(the governmental authorities, its agqpts, state and federal, have from a
very early period comprehensively regulated the collective b;rgainihg
process «in the private sector, and, in fact, haQe made most of the'major )

determinations of what is good policy and what is bad policy for the

“collective bargaining process.

by o
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The following is a selection of e§amp1es fronthis hisporicél T
experience:
The basic federal law which governs the collective bargaining process
of private inéustry in the United States is the Labor-Management Relations
Act (Taft-Hartley Act). In this act, the term “supeFvisorP is defined as
any 1n{jv1dua1 hefggg\sfrta1n author1Fy to ,take action or to effectively
recommend certain actions, such as hiring, firing, transfers, etc.
. . (discussed more fully below). ‘SuperviSbrs thus defined are exclulied by
the act from status as ll'empl.oyees" §nd are therefore excluded from any
unit of emplayees for the purpose of collective bargaining.

-

o~ Railcarriers and airlines are not covered by the Labor-Management

. -
Relations Act, but are covered for these pUﬁgEses by the Railway Labor

-, Act. fhis act also provides a statutory distinction between rank-and-
file employees and emp]oyees with managerial attributes.
In the relatively new and rapidly developing labor re]at1ons in’ the
. ‘sbﬁﬁlic sector, a neeq for a similar distinction between employees and
their sqpéﬁv{spﬁz ds béiﬁg.discerﬁed and .implemented around the country.
_ A huch‘fuller dissertation on the necessity of keeping supervisors
-out of_émp]oyeé'uni;s and ;ﬁ the side of manaéement could, and with
spfficient,tﬁhe should, be included for a fullér understanding of the
'publ{z interest %n"hand]ing the hatte} correctly. In a nutshell, the
argument, and it is correct, is: -
. "It is in the public interegt-thét gdvernment beuru; ef??éient]y and
.without labor strife. Separating supervisors from their proper p}ace on
// the management team and including them in a unit of employees whom they
supervise leads to inefficient operations and to 1abor’§trife. Therefore,

such handling of supervisors is contrary to the public interest."”

'7 Q 173
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F. U.S. Supreme Court Rejects
’ Bargaining by Managers

. The most recent challenge to this concept was defeated when the U.S.
Supreme Court clarified the Taw iﬁ'terms of bargaining rights for mana-

gerial employees in the pnizf};hsector. In the case of National Labor

Relations Board v. Bell Aerospace Co., Textron, Inc., April 23, 1974,

the U.S. Supreme Court ruled that all classifications of managerial
employees or supervisors, regardless of how low they are in the hier-
archy, cannot organize and Bargain collectively. The court said,
"Supervisors are jianagement people, they have distinguished themselves
in their work, they have demonstrated their ability to take care of them-
selves without deﬁending upon the pressuré of collective action. No one
forced them to become supervisors. They abandoned the "collective
security" of the rank and file voluntarily because they beiieve the
opportunities thus opened to them to bé mpré valuable to them than such”
"securiiy.“ It seems wrong and it is wrong to subjec% people of this
kind who have demonstrated their initiative, their ambition and their.
ability to get ahead to the leveling processes of senior?ty,‘uqiformity,
and standardization, that the Supreme Court recognizes as being funda-
mental principles of unionism." .

On July 30, 1970, the union, seeking to be certified as bargaining
representative for 25 buyers employed by the company, requested the
NLRB to order a representation election. The buyers purchased all of
the company's supp]ie§ from outside vendors, and when other departments
did nbt stipulate a particular supplier, the buyers were freé to place
any order up to $5,000 without the approval of a superior. In addition,
a buyef_served as chai;man of the team which made purchase deéisions for

the project which represented 70 percent of the company's sales.
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On the basis of these functions, the company contended that/the

labor organization in a separate bargaining unit. In addjtioﬁ, the
éompany argued that unionization would creatéva potentia]iconfiict of
interest since the buyers | woq]d be more recept1ve to b1ds from union
contractors and would influence "make or buy" dec1stons 1n favor of
creating additional work fon sister unions. A ‘

The NLRB held that even though the buyers ﬁight be ;anageria1
employees, they were not excluded from the protectionsf the National
Labor Relations Act since their work did not involve the formulatien or

\~imp1ementation of labor relations policies, and Congress; in passing '
the Taft-Hartley Act, had intended to exclude on]y'manageria1,emp1oyees
whose dutieé?and responsibilities would give fjse to a conflict.of
interest. The Board dismissed the company's argumenht of poténtial con-
fliet of interest as unsupported conjecture, holding that the company
had sufficient authority to control any temptation of tﬁe buyers tof
give preferential treatment to union contractors. .

The company stoéd‘by its positién that the buyers were mahageriai
emp]oyees and refused to bargain. When the Boardy acting upon a:peti-
tion from the union, fou;d the company guilty of unlawful refusal to
bargawn and ordered it to bargain with the union, the company appea]ed
to the courts, and the U.S. Supreme Court finally ruled iin favor of the
company,’with the majority gf the Coﬁrt stating: "The Boardis early
decisions, the purpose and legislative hiétory of the Taft-Hatt]ey Ac{‘

of 1947, the Board's subsequent and consistent construction of the Act

for more than two decades, and the decisions of the courts of appeals, all

1?5* . Q
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point unmistakably to the conclusion that 'managerial employees' (those

. who formulate and effectuate management policies by expressing and

making operat}ve the decisions of their employers are not covered by the
Act."

An examination of the most authorgiative and widely-used criteria
for determining whether an employee is part of management or not leads
to the inescapable conclusion that government administr;tors‘are part and
parcel of the management group which administers the 1aw§ of all states
and localities. <

The Taft-Hartley Act has set forth i2 powers which are supeﬁvisory
in nature and denominates as a supervisor and management representative
any employee who, in the use of his own independent judgment, can take

or effectively recommend any one of them. They are the power to:

1. Hire 7. Discharge

2. Transfer ‘ 8. Assign

3. Suspend 9. Reward B

4. lay Off 10. Discipline : ; '
5. Recall 11. Responsibility Direct - &
6. Promote i2. Adjust Grievances

@

The National Labor Relations Board has developed a ﬁqmber of whaf are

ca]]ed;“secondary tests" of sqpervisor status. Among those whieh would

Y

be directly analogous to the emplcyer relationship in the private

sector would be the following:

1. Job title, as indicating supervisory capability,

2. Whether regarded as such by self and ofhers, .

3. Privileges possessed only by other supervisors, '
-

Ao 7
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4. Attenda%ce at meet;ags which are otherwise attenaed oa1y by
acknowledged supervisors, ’ ‘ |
5.~ Responsibility for a segment or'area of overall operation,
6. Receiving direction from higher management rather than lower
Jevel supervisors, ‘ )
7. Authority to transmit or interpret instructions from the
. emp]oyer'to other employees,
8. The duty to evaluate the work of étherfemp1oyees,
9. The right and duty’to~instruct other emp]byees,
10. Authority to grant or deay leaves of absence,a o
11. Responsibility for reporting infractions,
12. The keeping of time records on other emp]oyees,
13. Substantially greater pay not based solely on sk111 and
t4. Keeping own time records separate from t1me reeords kept
for other emp1oyees. .Q . \
Another. guideline for determipation of supervisory status of a given

employee is the ratio of supervisors to other employees if the employee > ‘

in question and all others like him are included in the szerviSory
group, compared with the same ratio if the employee in-.question and all

others 1ike him are included in the employee group.

G. The Public Sector Situation

The Wisconsin Employment Re]ation; Commjssion‘(whicﬁygoverns_co11ec-,
tive bargaining by public employees) established seven criteria in
. determining whether an individual is a supervisor (actually, these
criteria, properly separated and listed, amount to ten individual . >
criteria, but they are stated here as the Wisconsin Commission established

!
them). *-They are as follows!
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1. The authority to effect1ve1y recommend the h1r1ng, promot1on,
transfer, discipline, or'd1scharge of emp]oyees,
2. The authority to direct and assign~the workforce, (
3. The number of employees éuoerviseg, and the number of other
. persons exercising greater, similar, or lesser authority over
the same emb]oyee, ‘

- 4. The level of pay, inzluding an evaluation of whether the soper-
visor is paid for his skill or for his, supervision of
emp]oyees,

5. Whether the supervisor is primarily superyising an activity or

is primarily supervising employees, |

6. Whether the supervisor is a working supervisor or whether he
‘ spends a substantial majorityﬂof his time supervising employees,

and .

7., The amount of independent judgment and discretion exercised in

the supervision of employees.

In determining whether or not a given government supervisor or
aominis%rator (or group thereof) should be classified as "management,"
both the primary and secondary tests shou]d be applied. .By doing so,
the agency not on]y c]arﬁf1es the proper roles of its empToyees, but
;eqhances the power of the management force.

H Government Managers ‘Have no Constitutional
Right to Bargain

Genera]]y speaking supervisors, administrators, executives, and other

managemenfr personpel in the public sector have no constitutional right

. to be represented%by a union for the purpose of collective bargaining.

The r1ghtvto'\hgage in collective bargaining can only be obtained by
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3 i:Zoutive order or TegisTative action, and when such a right is given,
t

executive order or the law specifies whether or not managers may be
>
represented py:the'sa/e union which represents rank and file emp]oyees:

. For examp]e, in the casgkof ceﬂ]ect1ve bargaining in the federal govern-~
£

[meent al’ managers are denied co]]ect1ve bargaining rights by the

~

B’

"applicable Execdtive Order 11491. As far as state and local bar aining
is concerned, the state's bargaining law usually specifies whet?i

or’
not managers can be represented by the same union which represents rank

. -and fije empJoyees. wﬁere no bargaining-law exists, the unit defermina-

. tion‘of managers is somewhat unclear. 'Although in 1975 & federa] court,

" in I]]ino1s.ru1ed that a Chicago, suburb could prohibit f1ref1ghters of
off1cer rank from 301n1ng the sape union as non- comm15s1oned fire-
f,.ighters.,2 another federal counp)1n'F1or1da in 1969 -held unconst1tutiona1
a 1aw which prevented schoo]"administrators from belpnging to:the same
“union as c1assroom teachers. 3 Irrespect1ve of ‘these somewhat conf11ct1ng
court cases, however all. pub]ic emp]oyers are well adv1sed to ppohibit

. managers from co}1ect1ve bargaining where such a proh1b1t1on is*legal. {
And where managers are entitled to bargain by law, they should be pro-

hibited from beﬁng represented 6y the same union which represents rank '

and file employees, unless there is some specific legal prohibition
against such a position’ ‘
»~ ’ N

- s

2E]k Grove Firefightersf Loca] No. 2340 v, w111is, 400" F. Supp
- 1097 (N.D. IT11. 1975). .-

30rr v. Thorp, 308 F. Supp. 1369 (S.D.)F1a. 1969).
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There is ample precedent in labor relations for removal o
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I. Managers Should Not Bargain

ummary, government managers should not engage in collective

or the fo]]ow{ng reasons: '

Col ive bargaining sharpens the dist{nction be;ween managers

and other employees, . .

Managers comprise .the executive arm‘of the legislative body. -

Their 1oyafty is undermined when they are représented by @

bafﬁaining agent controi]ed by or in sympathy with rank-and-%i1e

emp loyees ,

Manggérs must implement the negotiated agreement, which is a

conflict of interest.if the administrators are in the‘same wnit

witﬁ other~émp1oyées,,or represented Ey a brotherhood union ,

Managers process grie;ances, which is a conflict of'%nterest

if administrators are in‘the sgka;uﬁit.wifh other employees

representéd by a labor age;t, e

The preﬁ-iqe of rank-and-fi-le emp#gyees iq~tﬁé bargéj ingjunit
-~ .

° v .
with manaders weakens the managerial power of managers, T
f

2

managers from employee bargaining units, specifically, and
bargaining, generally, /1(/ )

¥

‘

. - ~
Managers must representglle public intere§% in time of strife,
. . Lo fa

which js a potential conflict of interest if managers are loyal

of govern

to the unioq’phi1osophy and discipline+

ATthBCgh many individual government.administrators and associations

nt administrators have varying opinions on-the subject of

w

collective bargaining rights, some public sector managerial orgahizations

have adoptéd clear positions on the issue. For example, the American

Associati

on of School Adminisfrators passed a resolution at its 1978

. . ltgtf | . . \\A/' :
&

[y .
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convention which stated that management personnel "should not be part of -
_any formal bargaining un1't.“4
| Following the example of the private sector, the federal government
for 20 years has taken a formal position that federa]_méhagement
personnel are not to engage in collective bargaining.

President Kennedy's Executive Order 10%88 of 1962, éhe oriaginal
federal government labor re]qtions ordinanc%, included supervisors in
the defihition of employees covered-by the order.

President Johnson created in 196% a Presideﬁt's Review Committee 'on
Federal Employee-Management Ré]ations. This committee, chaired by Labor
Secretary Willard ﬁirtz, issuéd its final report in January 1969. It
recommended, among other things, that sUper&isors be regarded as manage-
ment and excluded from bargaining.

A later study committee in an August 1969 report made the same
recommenda%fiﬁys This resulted in the issuance in OctoBer 1969 of
Cxecutive rder 11491 which reygrsed the position on §uperv;sor
bargainfng.' A later revision, Execukiye'Order 11838, issued in February ~
1975, retained ins‘revision. | ' :

There is also a considerable body of opinion to exc]ude supervisors
from bargaining. This view is shared by proponents, as well as

«

opponents, of public sector collective bargainihg.

| 4Education Q.S.Au twasﬁing§on‘ D.C.), Voi. 21, No. 26f/;. 193, .

) : : - ¢ .
' ﬂ 5Stugy Committee Réport and Recommendatiops, August® 1969, Which
Led to the Issuance af Executive Order 11491 (Washington, D.C.:
. Federal Labor Relations Council), p. 6.. .

¢ -
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Professors Harry Wellington and Ralph K. Winter, Jr. of Yale, who
are noted authorities in this field, oppose bargaining by managers.
In their Brookings Institution study, they state:
. . the case for excluding supervisory employees . . . from
_ the collective bargaining law is overwhelming. Municipalities
. are’ frequently not well organized for collective bargaining
and never will be if they cannot create positions with effective
responsibglity for the administration of collective agreements.
‘ Such positions must necessarily be filled by persons who identify
{ with, and are part of, management, not by those who are unionized,
- whether or not the union is exclusively supervisor.

Professor David Lewin, of Columbia University, has stated similar
concern. He notes that there exists a tendency for public managers to
identify with and often support the bargaining goals of rank-and-file
employees. This distorts the labor relations balance by contributing
to the union's bargajhing power at the expense of governments. His
recommendatijon:

One important reform would be to amend public sector labor rela-
. tions statutes to withdraw from superyvisors and managers union
representation and bargaining rights.7

A study by Hayford and Sinicropi also examined this problem. As
13bor relations programs develop and a§‘the private sector experience
has, shown, supervisors become management's front line trodBS‘in.qontact
administration and grievance adjustment. Supervisors who bargain col-

1gctive1y qgvelop a community of interestzsjth the employees they

supervise. Therefore, the managers feel a "role ambivalence" that

7

6Harry H. Wellington and Ralph K. Winter, Jr., The Unions and the
Citigs (Washington, D.C.: The Brookings Institution, 1971), pp. 113-14.

Tbavid Léwin, "Collective Bargaining and the Right to Strike," in
Public Employee Unions: A Study of the Crisis in Public Sector Labor
Relations (San Francisco: Institute for Contemporary Studies, 1976),
p. 157. . ‘

¢« "
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impairs their functioning as a contract administrator.8 The authors |
recommend :

. it is our feeling that an effective statutory structure
must provide that true bona fide supervisors be excluded
from statutory bargaining rights protection. The heart of a - |
. viable labor relations structure Ties in effective contract

“administration. It is a widely accepted fact that in mature

bargaining relationships, the key person in day-to-day contract

administration is the nt line supervisor. The formidable

problems inherent in ening that first line of management-

labor communication and cooperation by a]]owigg such indi-

viduals to bargain collectively are apparent.

J. Managers Should be Backed by
Management Rights

- As stated earlier jn this chapter, managers should be denied the
right to engage in collective bargaining. It was further notell that
managers can be identified by applying certain primary and secondary tests.
Tﬁe credibility of these tests is rooted in the %nherent natﬁée of
maragement. If managers are to manage the agency, they must have certain
fundamental rights. Without these rights, the agency cannot achieve its

. objectives. These fundamental rights which mangéement must retain are
the right to:
i 1. Discipline employees
2. Dism}ss employees
3. Promote worthy employees
4. " Demote unworthy employees
5. Assign and transfer employees
6. Reward with merit salary increases

7. Assign overtime work

* 8Step‘hen L. Hayford and Anthony V. Sinicropi, "Bargaining Rights
Status of Public Sector Supervisors," Industrial Relations, 15 February,
p. 60. K .
y 4 ' gla ‘ .
(€) ‘ . at p- 6]’.. .

153 = .
3‘ R - 3
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8. Schedule agency operations

9. Control production standards o o
10. Make justified technological changes

11. Reduce spoiled work -

12. Assign foremen to production work ‘
13. Contract out

14. Schedule leaves of absence »
15. Uninterrupted work

16. Cooperation from the union

17. <Adopt inherent managerial policies

18. Control the ggency's overall budget

19. Determine the agency's functions ahd programs, and ,
20. Determine the agency's organization structure

Each of these rights‘sha11 now be addressed individually.

1.. The right to discipline and discharge employees. Although

employees should be entitled to retain their jobs on the basis of good

behavior, efficiency, honesty, and availability of funds, the public

“agancy must retain the right to disgﬁp]ine or discharge an employee for

°

justifiable cause. For example, the agency(management mﬁst be free to
discipline or discharge employees fpr Wing intoxicating liquors during
working hours, violation of safety rules, absence without Teave, ex-
cessive absenteeism, dishonesty, insubordination, habitual neg]éct,of
duties, carelessness resulting in damage to agency property, sleeping
while on duty? and.similar just causes. Without the right to discipline
or terminate employees for such cause, the public agency would be forced
to keep employeés'on the payroll who are not only not worthy of their

pay, but who might actually be hanmfu1 to the agency.

« L/
Cr //
o . I.Sﬁj
1’ N . ) ’(/ ‘
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2. The right to promote and demote employees. One important func-

-

tion of management is to place worthy employees in promotional positions

and remove uﬁworthy employees where needed. In order to implement this
function, managers must have overall freedom to make the final decision
and to promote and demote employees. Failure to retain such a right
would quick]j“resu]f iﬁ‘q deterioration‘}n the integrity of the workforce.
"Any attempt to share the right to prbmofe and demote with-the union
inevitably results in a loss of management initiative, and without unen-
cumbered management initiative, the agency's operation is seriously
damaged.

3. The right to assign and transfer employees. Transfer of workers

’ are not easy matters to handle. Emp]byee transfers ihVo1ve.important
psychological factqrs, in that d]d habits must be chaﬁged,'new environ-
ments mugt be overcome, along with many other per§ona[ adjdstments.

N Consequently, employees oftén attempt to p]ace‘restricéions on manage-
~ment's freedom to make employee transfers, especia]]y'invdfuntary J
transfers. Hohever, such efforts by the union myst be resisted effectively; \%\
otherwise, the right employee will not ?e in the right job, a-condition

which would soon lead to a diminution in the quantity and quality of

productinn

4: The right to reward with merit salary increases. ‘In‘]948, the

z N ! . “ :
U;Sf Supyeme Court ruled that private sector employee} are required to | 5\'

bargain with the recognized gnion on the subject of merit wage igcyéaség.
This rwﬂﬁng, héwever, has not turned out to mean that employers have
lost all rights to award merit waée\increases to employees. By the usg‘
pf certain-creative safeguards, the union can usually be ta]kgddinto

e

allowing management to award merit incrases under reasonable conditjons.
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. N
Atthough the 1948 U.S. Supreme Court decision is not applicable to

public sector collective bargaining, it does repnesenﬁ an attitudé’and

a condition which does exist in some public sector situations. There-

“

fore, management should be aware that its attempts to akard merit in-

\

creases will 1ikely be challenged by the 'union. Nevertheless, a public*

A\

agency should make every effort to retain its freedom tb make special

saTary awards to deserving workers, since such 1ncent1ves contr1bute to
\ .

the overall improvement of productton. \

5. The right to assign overtime work. Few agencies %an get their
n ,

work done by guaranteeing. that all employees will never beirequired

to_work outside of the normal workday. Inevitable exigencifs do arise

which require that some employees work outside of their normal work hours.

Failure to retain the right to assign employees to overtime |in such

~

instances,resuits in needed work being left,undone.Z/Althoug management

might need to agree to certain sdfeguards to the possible abuse in the

3

1 ] ¢ {
assignment of overtime, some reasonable concessions can be justified in

order to retain the right to assign overtime. )

8. The right to schedule operat1ons A government agency or a

3

5o schoo] distr1ct achieves Hts objectives pr1mar11y through a proceﬂz*of
scheduling operat1ons vital to the.3ur1éd1ct1on Failure to retain the
rights and powers netessary to schedule such operations resglts in a

-;EL/S‘Zfa11ure of the organ1zat10n. Therefore, management must take many
steps in many areas of labor relations, personnel adm1n1strat1on, and
f1s§a] managemEnt to assure that nothing interferes with the freedom to
schedule agency aqt1v1t[es. Although .the union tan usually.'be counted
on to resist any such action which interferes with the mishes and .

R

conven1ence of the un1on "and its organized emp]oyées, thisnfact should

»

[N
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not deter management:from persisting in its efforts to manage the

affairs of the agency.

.7. The right to control production and service stanqards. In 1949,- .
the employees of the Ford Motor Company went*on strike because the union
claimed that it was "inhuma;" to speed up ;he assembly line to 105 per-
cent of its normal speed. That strike serves as an example of how
employees, fespecially those in assembly-line type jobs, view attempts
to increase duction and improve standards as a threat to their working
conditions. Although most school districts and government agencies do
not run assembly-line operations, ggére still exists the possibility
thatlkhe local:-union will resist any producfion change which has impact
on the workers' employment conditions. Although most public employers
can expect to retain their right to contro1iproduction standards, many
government agencies have found that they must negotiate additional
bene%its as, compensation for any increased work caused by the change in’

production siandards.

8. The right to make technological. changes. The high standgrd of

1iving which we enjoy geﬂera]]y_jp the United States is attribuiaB]e ¢

to the use of machine power instead of manpower. The introduction‘of :\
robots,and high speed compubers should provide even more hope for imprdvea
standards\of 1iving. However, the introduction‘éf improved technology
into any agency can be negated by tHE,éjtitude of the employees and the
resistance of the union Unfortunately, some employees view improved
technology at the work . site as a threat to their JOb security. "Like it

or not,/most private companies and public agencies muyst face this fact

of life. Evep though improved techno]ogy may be good for the emp]oyer

and good for the consumer ol taxpayer, it often cannot be"introdﬁced

PR &
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effortlessly if the new Technolooy threatens emp]oyee§ with the loss of
their jobs. Therefore, in most instances where collective bargaining

exists, the employer must be prepéred to dea1‘yjth the problem of

loyees displaced gg improved technology - T B )
zNi‘1b4e~ is not to suggest that improved technology should be avoided
wherever it poses a threat to the un1on and 1ts members. To the con-
trary, all publi¢ agencies have an ob11gat1on to find ways to.deliver
pubTic services to taxpayers at the lowest possible price. In carrying

out this obligation, however, the employer must find some reasonable way

to provide for the helfare of its employees.

. » -
9. The right to reduce spoiled work. If.a private company is to
£ . ’ . ¢
syrvive its competition, it must eliminate to the extent possible all

LY

spgiled work. _Although the term "spoiled work" is usually used in

. private industry settings, the counterpart to.that term in thé public

sector is "unsatisfactory service." Taxpayers Have a right.to expect
and receive satisfactory service %n return for the payment of their
hard-earned tax dollars to their government. ;If a school board, county
board; and other elected government officials expect to stay in office,
they must maintain a sattsfactory level of public services. xfn order
to maintain quality services to the pubaic, the. managers of the public
agency must retain an;unencumbered power to correct'situations hhich
cause poor service to the taxpayers .‘ !

In one situation fam111ar to the althor, the trash of he.commun1ty
was collec by1£he 1oca4 san1tation department Soon after’ the union-
ization offi:e trash co11ectors, however, homeowners began to experience

a number of problems, ‘all of whigh canndt be discussed here. ‘QOpe «

problem, however, was that the trash, collectors would throw trash cans

- i
“f

-

* B
,
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. *
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back onto the homeowners' property after the cans had been emptied,
often damaging the cans and making considerable noise. Since trash
collections started Qery early in the morning, many residents were
awakened by the noise of the trash collectors. When the matter came to
'. the attention of the governing body, and then to the labor relations
director, a statement was made that the labar contract prevented manage-
ment from correcting the situation without barggining’witﬂ the union!
Obviously, whoever negotiated that contract for that municipality had
never heard of the need to retain the power to reducé uﬁsatisfactory

service.

10. The right to;g§§jgn foremen tblproddction work. In the absence
of a labor cbnfract pro;ision to the contrary, most private and public
emp]oyens have the right to assign production work to fo}emen from time
to time. Once a labor contract is in force, however,‘thére is a general
principle that any substantial transfer of bar§aining unit duties to a
nonunion foreman (or suéervisor) would pe a-violation of the union con-

_tract, in that such ‘transfers pose a_gbreat to the 1ivelihood of the .
workers. Therefor;; hefore collective bargaining is entered into with V
emp]oyéesa the employer should.have a fiem policy allowing for super-

visors tb perform production work."If no such po]icy exists prior to

such negotiations, the employer's right to assign productibn work to

o foremen will ﬁike1y'be lost. .

11. The right to contract out. In both the private and public
sectors, an.emp1oyér usually has the right to contract company or ager.cy
work to outside ﬁobbers.K~Qyite often’ however,’unions will attempt to

. ~ L . o
- __negotiate a "no subcontracting" clause, since racting {or con-

3

7\
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Although unions generally resist contracting out of bargaining unit jobs,
the emb]byér should persist in contracting out any.job which can be done
on a flore cost-efficient basis than can be done by agent employees.
Although.the employer may need to make some compromiséS on tertiary
matters related to contracting out, the employer should not compromise
the overriding right to get work done on the most cost-efficient basis
possible. ‘ .

12. The right to schedule leaves of absence. .Within reasona?]e

>~

1limits, an employer should retain the right to determine acceptable

absences and schedule absences from work. Naturally, some leaves of

absence are expected in most Qobs, such as sick leave, and of course

*

sick leave is not under the scheduling control of management. Héwever,

e N\
many leaves of absence, such as personal leave, annual leaV], education
leave, etc., are at. the discretion of the employer and can be somewhat
scheduled by ##e employer. ’ ' E .

The main point being made here is that unless on a leave of absence

+

approved by the employer, all employees’are needed on the job. In orger
to assure that employees are on the, job when they are supposed to be,
the employer must retain the right to"deny leave (for cayse)‘and to

”

schedule leave in order\ko provide minimal interruption to the work flow.

33. The right;;o uninterrupted work. When an employer, public or
private, enters ‘into a coa:ract wifh a‘1qbor union, the contract always
contains a number of guaranteed benefits .and "working conditions." "In ‘
return for theﬁe'rewards, the employer is entitled to uninterrupted Tabor
peace. In other words, a labor contract should assure that there will
|

be no str1kes during the life of the agreement or other concerted acts

designed as bargaining tactics which 1nterfere with the normal operations _—

11]4) . . l
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af the employer. Without a guarantee from fhe union that contracts
guaraﬁtee labor peace, there should be no labor contract. . '
This rule is eﬁpecia11y applicable in the public sector where
government ptrovides honopo]istic services. How can a local government
tolerate a strike by gelidemen when there,is no other .service available
to protect citizens? Because most government services aréAmonopoligtic
« .

and because many government services are vital to citizens, no labor .

contract should be signed without a no-strike guarantee.

14. The right to cooperation from the union. Once the parties have
agreed to a ‘contract governing compensation, benefits and/aorking condi-

)
tions, the employer should expect cooperation from the union. Such

cooperation can take mapy forms , e.g.: ‘
(a) The unibn should not participate in any overt or covert

actions designed to interfere with the normal operations

.of the agency. . -
(b) The uq}on should cooperate in forming joint labor-

management committees where negded. - .
(c) The union should cooperate w management in the suqfqgg-

of approved charitable causes:

15. The right to adopt inherent managerial policies. Every govern-

ment agency has a primary midsion. School dist;icts are supposed to
#deliver aﬁ education to young people. Policemen are,supposed to protect
law-abiding citizens from‘;rimina1s. Trash collectors are supposed to
collect trash. _Postmen are supposed to deliver mail. No labor contract
should contain any provision whicﬁ inhibits the agencz from performing

its assigned tasks; and no union shéu]d expect to negotiate tprm§ which’ -,

. , w
interfere with these assigned tasks. The purpose of a public agency is "

P .
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to deliver assigned services; whereas, the function of the union is to

negotiate rewards given to the employees who deliver these services.

Uﬁfortunate]y; some unions and some ehployers seem té forget their
Aok
proper roles. :

16. The right to control the agency's overall budget. A]though a

public employer can be reasonably expectgd to negot%ate on matters which

cost money, such as salaries, uniforms, mg&ica] insurance, mileage

reimbursements, etc., the agency shoald not negotiate actual Tine items

in the budget. AThe actual preparation of the bugge% should remainyihe

function of management. The process of co]TectivE‘ba[gaining is simply
e o , :

one process being used by management to develop its budget.,

17. The right to determine the aggncy'§ programs and fufictions. As

£

stated in item number 15 above, all government agencies have assigned

missions. In order to accomplish these missions, the agency muiyvbé

. g
free to select its own programs and functions. For example, if a school

district is to deliver education to yoqqg people, the school district

‘(“

A 3
must be free to decide what courses shall be offered, what instructiona]LZ

-

materials will be»used, what type of emp]oyees.are'needed, and .how students. -

Ty

shall be evaluated. Absent such powers, a sEhoo] district would be

unable to achieve its overriding purpose in the community. .

L

18. The right to determine the- agency's organizational siructure.

If a government agency is to deliver its services, it ‘must _have contrqf
over the form and structﬁre‘of its own organizaéion. Agencies must be '«
free to setvthe%r'own organizational chart, to determine what office
performs'whai functions, to 1oéate proper worksites, a&a to establish ¢

all\\ecessary internal iffrastructures necessary to get the job done.

% / ‘ S S , -
g

o
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In order to provide a foundation for managers to function as

/ .
managers, the labor contract should contain a "management rights" clause.

Although not all experts agree to this advice, because such experts

jtuations where

claim that éovernments ére sovereign and do not needsSuch clauses, the
author does not agree, based on his experiences in m

A Y

the absence of a management rights clause was harmful and its presence

_——Vuas helpful.

A]though some advocates of the use of management rights clauses in
thg pub11c sector are comfortable with a short clause, such as:
. "The governing body shall retain all legal powers to carry out
jts functions, unless provided otherwise in this agreement,"
the author is convinced that a more comprehensive clause is needed.

Following is an example of an acceptable clause used by a school district™

MANAGEMENT RIGHTS
“The 'school board, on its own behalf and on behalf of the 9%Egtors

~of the d1str1ct hereby retains and reserves unto itself, without 11Tl;a‘

: 7\
tion, all powers, rights authority, duties, and responsib11iti -con-
ferred upon and vested in it by the 1aws and the COQE;J tion of the State

and the United States, including but w1thout }Tm1t1ng the generality of

)

the foregoing, the r1ght.

R

j%. To_thgﬂexetﬁfTVé management and administrative control of the

i

schqgl/;ystem and its properties and facilities;

"2. To hire all employees and, subject to‘the provisions of iaw,
to determine their qualifications, and the';onditions for their continued
employment, or their dismissa].pr éémotion; and to prdmote, and transfer

all such employees;

193
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"3, To establish arades and courses of instruction, including

special programs, and to provide fer athletic, recreational and social

~

events for studénts, all as deemed necessary or advisableby the Board;
"4, To deciﬁe upon the means and methods of instruction, the selec-

tion of textbooks and other %eaching aids of every kind and nature; and
"§. To determine class schedules, school hours, and the duties

ana resporsibilities and assignments of teachers and other employees with

respect thereto, and non-teaching activities.

. "The exércjse of the foregoing powers, rights, authority, duties
and responsibi]ities by the Board, the adoption of policies, rules, regu-
lations and practices in furtherance thereof, and the use of judgment and
discretion in connection tﬁerewith shall be limited only by the express
//////4;7/ and specific terms of this Agreement and then only to the extent such
g ,-'// specific and express terms hereof are in cbﬁ?ormance with the Constitu-
tion and laws of tﬁe United States.
"Nothing contained herein shall be considered to deny or restrict
o - the Board of its rights, ;esponsibi1ities, and‘authority under the state
‘school laws or any other nationaj, state, county, district of Tocal laws

or regulations as they pertain to education.”

P

-




Viil. BEFORE NEGOTIATIONS %FCIN

Negotiations at the bargaining table is only one aspect of a total
labor relations program, albeit a very important aspect. This section
will not attempt to deal in great detail with the strategies and tactics

of negotiations. Two other books by{fhe author, Bargaining Tactics and

Negotiations Strategies, contain_Pver 500 suggestions for the fctual
conduct of labor negotiations. Those readers who want to kno’more about
these topics should consuit these two books. .
For_purposes of this'gzctjon, we will look at the negotiations pro-
cess from tﬁe standpoint of what must take place just prior to megotia-
tions and then we will look at some imperative rules which should be

followed during actual negotiations.' -

A. Before Negotiations Begin

Before negotiations aétua]]y begin, a number of preparatory steps
should be taken, among which are:
1. Prep;re a strike plan
2. Establish negotiations goals
. 3. Get ctear authority

4. Anticipate union tactics :

5. Organize a negotiations team @

| 6. Know the ba?gqining law

1. Prepare a strike plan

»

No government agency should enter into a collective bargaining rela-

tionship with its employees without a contingency plan to keep the agency

ERIC ‘ 183 v
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operating should the employees go on strike. A strike plan possesses
N several advantaées, among which are: '
a. A strike pﬁan provides a foundation of confidénce for manage-
ment to conduct its labor negotiations. By'knowing that it
has a continéency plan to follow should the employees inflict
their most powerful b1ow,.management can meet its adversary
at the bargaining table free of fear. Th1s sense of security
is very important, in that fear can cause é1ther party to take.
unwarranted action. Fear can cause either’ pqrty to make an
unreasonaB]E concession, and fear can cause either party to

-4

overreact and take unnecessary and excessive aggressive

measures. The.gnawing fear.that the union will go on strike
* -

creates an impedence to free-flowing attempts to find reason-

s dble solutions to neasonable problems.
J: can succeed in keeping the government

-b. A second strike pl
agency operating, even if at a minimal level. By keeping the
. agené& open and operating, essential and unique services con-
B . tinue to be avaiTab]e to the pub1ié Furthermore, by keep1n9
the agency operat1ng, management has taken the s1ng]e mos< /
effective step it could take to bring the employees back to
their jobs. After all, the ultimate weaﬁon of the uniép ﬁo
get its way is.to create an infénse political pressure oﬁ the
governing body to capitulate to the unidp'démands. This;

- _ ) pressure can be generated best by removing essential and

gﬁonopolistic services from the public. If the agency , how-

ever, continues to provide services to the public, there is
-
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Y no political pressure generated. That's why a government
. agency should go to almost any extreme to keep the agency B

operating.
c. A strike plan serves notice to the union that management will
not Le intimidated by strikes or threats of strikes. Although
a strike plan and its details should be kept confidentf?],‘the
union seems to always find.out that some such Q]an does exist. )
This revelation will tend to discourage the. union from relying
on a strike qu strike threats) as.a ta;tié in its negotiﬁ-‘
tions strategy. . . - ’ .. |
Altheugh strikes bylphb1ic emp]o&ées are noﬁ always the most potent .
weapon they have, st:iéés are always the last resotﬁ in the union's

arsenal of wgaponé. Strikes should Me avoided by both parties, since
they se]&om solve any problem--but they should not be"avoided at any
cost. There have been instances when, in.the vigw of the author, »no
reasonable action by management could have headed off a strike. In such
cases, the only advice ﬁp management is "batten down the hatches," hire
as many strike breakers as-needed, and outmaneuver the union.

As stated at the outset of this section, no competent union is
gSGng to signal its strategy to‘the opponent in advance. Therefore, the
tnion can be'exbected to threaten to strike 1remember, the threat "is
méré effective than the actual act), but not to, announce it when the
decision is made fb go on-strike. Therefore, management must‘be percep- . .

'tive from the heginning of négotiations and carefully log and analyze |
each stkike indjgator as it appears. By identifying each strike indica-
tor, and analyzing its éause, management has taken the most important

precaution in avoiding a strike.
‘ A .o . ~

’\‘ - o~ 18’7,
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The Strike Plan

Although the subject of what to do in.the event of a strike has
been covered in another book by the author, a few suggestions should

be made here:

a.= No public emp]oyér should enter into op]]ective bargaining With
[ V N

an employee organization without a strike plan. The*governing
Tom P -

+  bodies of all public agencies have a‘]eda] and moral obligation
‘ to Take every reasonap]e’effort to assure that the government
. ' service'which has been entrusted to‘their care is carried out
without interruption. Mdst governnent servttes are monopo]isfic‘

. and the persons served by the agéncy have no other” source oﬁ

s
Vo 4 !

that serv1ce
A comprehens1ve strake p]an has a dual advantage 1n that 1t
will both d1scouraqe the union from str1k1ng, and, shou1d the

* union strike anyway, the agency w11] be prepared to operate at, .

least at the emergency level.

»”

b. ,The strike p]an ‘should be based+gn a commitment to keep the

agency operating during a strike. A]though in the early days

D

~ . of co]]ect1ve barga1n1nq 1n the public sector there was a

tendency to throw in the towe] during a str1ke there has been
/ : a gradual acceptance of the advice of the author to take what-
\\\/ ever action is necessary to kegp the agency operating at- the

\\; maximum level possible. Although there is still not universal

acceptance of th1saadv1ce, it remains the most appropriate

. SR response to a str1ke St
»” L) ’

* Keeping the agency operating, even at a minimal level during

the strike, has three advantages:
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(1) The citizens continue t& Se served,
(2) Thg un{on's primary strike leverage is greatly reduged, ) ‘ ) \'
if ndt;destroyed,.and '
(3) The union will be less likely to s}rike in the future.

Exactly what to do to assure that the agency continues to

soperate during a strike will be examined in a book to be

. t
released later by the author.

Identify and analyze the tell-tale signs of a strike. Strikes

“ are seldom announced in advance, and surprise strikes can be

a serious disadvantage to the employer. Therefore, management

should not ignore any of the strike indicators discussed o .

o - : .
earlier in this section. * B .

.

Corftrol the negotiations process on ctitical issues. Although

- ‘ .
» '
there have been a few strikes caused by issues not under nego-

fiations, most sgrikes concern issues under consideration at

the bargaining‘tab]é. In any union 1list of propésaJs there

are bdth critical and'§§;igg issues; éhgt is, some issues are
important,‘but the union widl not strike over them. A competent
management negotiayor knows whqt’the étrjke‘issues'are and finds
some Qay to diffuge them. The job of a man;gément negotiator ‘
is to'find acceptable ways to avoid strikes rather than‘be a
part of the problem that causes the strike. B

When a strike is imminentgéghe employer's /last position at the

bargaining table sh6u1d¢be one that does not offend thg_pub]ic's.

/ »
sensibilities. ‘As disgussed previously, a strike is a struggle ., .

i

between the _governing body of the agency and the agency union ‘to A




»

. * ) t
) .
e 188 ..
. -, v M ¢ . .
, .

- . determine which party shall be supported by the public. When
*a strike is imminent, neggtiations have broken dbwn, and

( disputes are be%ng aired in the pub1ic area, management should

k]

be certa1n that its pos1t1on on a11 rema1n1ng issues is

®

N ‘ . reasonable. OtherW1se the public may blame the employer for
o

the strike ‘and exert pressure to settTe on union terms. How-
ever, the redder is reminded of the caveat offered earlier.
rd o - - ¢

Sauc a little something as a face-saving device to bring the

e ‘ employeeo back to work. L ¥,

v Y f. Be g}epgred to endure an indefinite str1ke To datec every ot
‘T -
pub]ﬁc-sector str1ke in America has.eventually come to an end.
. > L]
ATthoygh a minority’oﬁystrikes have lasted fer more than a

month, the vast majority of strikes last a few days: Despite |\

-

. - » 4 v ¥
this fact, however, the wise employer. pnepares a strike R]aq e
\
which prepares the agency to hold o6ut fbrever' " ‘ .
m -

2. - Establish negotiating goals

* From the standpoint of management, the tollective bargaining process
should serve a number of mEJor purposess among which are fhe following:

a. "Reasonable" employee compensatjon, benefits and working

-

* fonditions. What management considers reasénab]e and what it
actually settles for may be two different matters, however.

“tGenera]]y speaking, management will view "reasonable" benefits
as those which are necéssary to attract and retain the quality

¢

of employee needed by the agency. In other words, management
.should generally go by market conditions, T
What is reasonable is also influenced by what can be afforded. .

Government is different from private companies in a number of

ERIC . ‘ 2y . .
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ways, as exp"la1ned e]sewhere in thl} bdok. Government does f

L4

not ogerate on a profit.basis, and the source of its 1ncome 1s

¢ .
not very e1ast1c. Therefore, what is reasonable compénsation
is often determined by thet fixed supply of tax revenues.

b. A good day's work fnom each employee. Manaéenent will normally

try to proetect its poeition that it e§pects‘a full day of
quality labor from each emp]oyee. Consequent]y; the Union can
expect'resistande on eny proposal thch might diminish the
amount of qua11ty of work from employees.

A

c.- Retention of its sovereign powers. School boards," c1ty count11s,

and other s1m11ar 1eg1s1at1ve bodies will not give up eas11y
their r1qht and ob11gat1ons to deliver services to the public.
Therefore, the legisTative bqﬂy«must negotiate q,]abor contract”

which does not erode its sovereign powers. :

d. Retentjon of its ;ight to direct the workforce. This issue has
been %ﬁscdssed at some length earlier ,in this book under‘the
top1c of the scope of bargaining. Nevertheless, it should be
réﬁterated{here.that management can be expected tQ‘negotiate
seriously éf the bargaining table in order to'reta{n }ts power
to give direction to its emp1eyees. 3

L ~ N
e. Peaceful and construbtive emp]oyee‘?e1ations. Through the

co]]ect1ve baroa1ning process, the legigjative body will hope
‘to achjeve & product1ve re]at1onsh1p with its employees. After
all, this is the maJor purpose of collectjve bargain1ng. |
Management has'every«riqht to'expect that once an agreement
is reacnedﬁ and tnet once a grievance procedure is agreed to,

¢ the enpleyees wj}ﬂ commit-tﬁemse]ves to their work and to the

directions of their supervisors.

. 2U 4

%
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3. .Get clear authority

Effective negotiations require that each negotiator have the autharity

—
- h)

to reach an eventual tentative agreement which he will recommend to his
principals. Anything less s1@Eky forces thezpegot1at1onk process, to by-
pass the negotiators.! Should this be the case, there would be no need

to identify negotiators for either side. Under such a sitpation, it is

' iike1y that no agreement would ever be reached.

Most experienced and professional negot1ato$s prefer to have general

e e
rather than spec1f1c ivection from their constituents.) A negotiator's
3

hands‘ére tied if he {s unde; specific ipstructions for each issue to be
negotiated. The very nature of labor negotiations requires that each
party be somewhat flexible in order to compromise and make adjustments
to reach an accommodation. Many unions who have implicit trust in their
spokesiﬁﬁ ;imp1y give instructions to "bet the best deal possible.”
Many employers instruct $heir negotiator to do the same. However,
because of the sovereignty facfor (discu;sed elsewhere in this book),
a goveéning body of a governmental unit is more 1ike1y to be specific
with its.negotiator than is the case witD,the union.
wever, it is not uncommon for a governing body to generalize its
diyections to its‘chiEf.spékesman at the bargaining 1ab1e. Sometimes
itiwill instruct the negotiator to:
. Stay within the total amount of money, authorized
. Protect the policy-making powers of the “governing body
2\Assure a good day's wo;k for a good day's pay
\

€ protect thelright of the executive branch to direct the work-

force, and
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¢

. Assure that the 1abor contract will provide a reasonable degree
of labor peace /

,GiVen such generé] directions as these, an experienced and competent
negotiator can move ahead and bring back an agreement which, in most
cases, should be approved by’the gové§ning body. '

As stated earlier, negotiations is an executive.function. The policy
makers who make the final decision regarding the labor contrac£ should
not Be personally invo]vea‘in the bargaining processj Under this concept,
each pegotiating team is given certain guidelines by itS'goverﬁing body.
Each team is then free to negotiate within these guide]ines.‘ If no agree—'

ment can be reached within these parameters, then the teams must go back

! !
to their principals for further direction.

Although#feach negotiator should vieW his or her op;;;ite as being
the chief and exc]ugive spokesman for that groﬁp, with full authority to
enter into an agreement, there are times dﬁsn it is to the advantaggjpf
tﬁe’ﬁégotiator not ‘to have full authority. The absence of authority to
enter into an agreement on certain issues provides time and opportuniﬁy

to analyze certain situations. By the same tokgn% the absence of complete

-

authority for the negotiator is -of advantage to thé'governing bodies.of-y

S

both sides. Withholding some authority forces critical tssues to come

back to the governing bodies for consideration. Such practice not only

proy%des needed f]exibiiity, but also provides protection against'

unreasonable or unacceptable concessions. .
Labor negotiations is a proces§ whereby repfesentatives of emp16yees

\
meet with the representatives of the employer inﬂorder to reach an agree-

ment on employee relations. In order for the process to work, both -

parties must have an exclusive spokesperson with the power and authority

-
>

<U3
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to enter into a tentative agreement. If either party lacks such a
spokesperson, the procéss of megotiations becomes a f&rce. Although ’
this is a common problem with grodbs new to labor negotiations,.it is
a flaw that cannot be tolerated for any protracted Period of time.

When such a flaw is faced in.negotiafions, it is sometimes
necessary to chide thé‘adxgrsary for the failure to be fully clothed in
all necessary‘adthority to negotiate. In some extreme cases, it may

S
be advisable to communicate directly with his principals in order to

be sure that the complaint is clearly registered. e

The ry]e that both negotiators must have the power to nebotiate'
is so Eg;ic that it is sometimes ovgr]ooked. The city council or,union
that sends a negotiator to do an errand boy's job is asking for deserved
chaos. The negotiations process simply cannot function unless each

negotiator has the total wherewithal necessary to reach a tentative

~ agreement which can be recommended for ratification.

4,  Anticipate union tactics

ot
- Labor negotiations are not always a gentlemanly process of labor

and management presenting their respective proposals and counter-
proposals, resulting in an attempt to achievg an amicable and mutual
- ® accommodation. Sometimes'tactici are ‘used other than bersuasionﬁ
‘through thétpresentation of facts. Sometimes tacticg are emp]oyéd to ' v
generate fear and discomfort in an effort to cause the opposing party
to take action which otherwise might not be taken.
In dealing with.pressure tactics} two fundamental rules should
- s be noted: o

a. Fear is used as a negotiations tactic in lieu of taking actual

. adverse action. Fear i:\a more useful tactic, in that it is

’ N 204 .
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often more effective than the actual act and is always less
expensive than the actual act. For example, the threat of
 scattered use of sick leave is more likely to induce manage-
ment to take action desired by the unign than the actual
implementation of scattered use of sick leave. Whareas the
threat, of scattered use of sick leave conjures up all sorts
of terfib]e consequences (the imagination does wonders when
frightened), the actual use of scattered sick leave would
1ikely be handled rog}ine]y by management. Certainly, the
-~ th;eat of such an.acf is less expensive to the union than the
actual act itself. 5
b. Assuming a reasonable and fair pesition has been taken in
negotiations, there should be no capitulation as the result
of harmful acts or the threat of harmful acts. To capitulate
under such conditions wodjd teach the opponent that threats
and hostile acts are a legitimate part of labor negotiations.
With these rules in mind, here are sdme of the pressure tactics
used by unions andywhat can be done about them.

a. The use of end-runs. 0cca§iona11y, the spokesman for fhg union

will aermpt to negotiate with persons other than the counter-
part on the manageqsffrteam. This tactXJhis‘usua11y used to
force the management spokesman to make a concession which he
would not make otherwise. Attempts to bypass the opposing
Hegotiator are often referred to as "end-runs." In the public {

sector there aré many end-runs which a union might attempt:

¥ 2?(}5;
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(1) There are end-runs to the governing body. Such end-;uns are
usua]]y'accomplished by‘siqu1taneous communication to all
members of the governing body, through the use of the mail
service or by telephone, or by representatives of the union
quearing before an official meeting of the governing body.

“4This approach is used to convince the governing body that
it should instruct its negotiator to change his position.

' | In such cases, the governing body should simply refer
such matters back to the bargaining table, and then
quietly investigate to determine if there should be a
change in directions given to the ﬁégotiator.

.(2) There are end-runs to individual memters of the governing
body. Usually, this occurs when the union has an ally on
the governing body or where there is a "weak sister" on

' the governing coun%i]. Such contacts are made in order

to disunite the governing body, since a divided governing

body can\bs'manipUWated more easily than one that is

strongly united. »

v (3) There are end-runs to the chief executive of the agency.

Such contacts are made in order to undermine the support
of management's chief neéotiator‘ By instilling doubt in

the mind of the chief executive, the first step has been

taken to erode the strength of management's spokesman in
labor relations. Although chief executives generally

should refuse to speak with the union about negotiable
)
topics, there are times when there may be no choice. In

v @ - .

such situations, the chief executive (or superintendent of

-~

2?{}(;
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_measures.

(5)
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schools) should listen to the union and then discuss the
matter privately with the management negot{ator. However,

the chief executive always shou]& make it clear that the

>

'§~/§ -

chief spokesman speaks fdr the agency.
End-rups are made to the specific clientele served by the

agency. For exampie,,pub1ic school teachers frequentiy

attempt to contact parents during the process of negotia-

tions in order to induce the parents to contact the school

board. This tactic is.designed to result in the school

board advising the superintendent to give new directions to
the*negotiations through instructiqps to the éhief nego-

tiator. When such end-runs are used by the dnion, the ////[\
governing body shogTd attempt to make clear the fact that
all negotiations take place between the authorized parties.
If the situation warrants further ;ction, however, the

-

geverning body should respond with appropriate counter

There are end-runs to the public at large. These end-runs .
are designed to generate public'support for a position taken
by the union. To the extent possible, such actions should
be prohibited by mutual agreement prior to the beginning of
negotiations.' Where this has not been the case, management
should.determine to what extent and in what fashion such
public re]atiéns campaigns by the union should be countered.

There are end-runs to specific members of the management

team. For example, it is not uncommon for union members to

_2U%y ’
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attempt to influence their job supervisors during negotia-
| tions. To minimize any harm which might come from such . ) ?

-

potential acts, management should:

(a) Inform all members, of the manggemeng team tha; they
are not to engagé in conversation with employees OﬁJ//
matters: under negotjgpions;‘and |

(b) Have a prior understanding with the union that such
tactics will not be engaged in.

b. Picketing. Frequently during negotiations or during a strike,
members of the union will station themselves outside of the
workplace, particularly the central workplace, and often ‘
carrying signs, to demonstrate; to protest, or to keep nonunion
members from entering -the workplace--and to generally intimi-
date management into taking some action desired by the union.

' Picketing is a common occuryence in collective barbéining,
ané should not cause overreaction. A1thou§h there are many
forms of picketing and no one management response is appro-
priate, certain)actions»éhou]d be taken during picketing:
(1) The pqlice should be alerted that picketing is taking
place, since picket lines can sometimes create q;sturbances

and interfere with the rights of the public and non- ) e

picketers, A

(2) The right of entry and egress to agency premises must be

kept open and safe,

(3) Management team members should ngt attempt to communicate
with employees on the picket line régarding matters unger
negotiaiipné,‘

[} ‘ . “
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(4) Nonpicketing emp]oyées should be'éncoyraged to have no
contact with those on the picket line,. ?
(5) A11 i1legal acts should be noteg and reported to the
appropriate authorities.
S]owdowni. A well-disc¥plined union is able to use the tactic.
of escalated force during negotiations. This is an orQer]y ’
process of escalated”thréats énd hostile acts until an objec-
ti&é is achieved. For example, many unions are hesitant to
engage 1in a strike for many dbv1ous reasons. Frequently, the
use of 1esser force, is Rreferab]e,ﬂsuch as a cohqertéd slow-
down ét the worksite. Sucﬁ a tactic is designed to intimidate
and harm the emp]oyer wh11e pos1ng ‘1ittle threat or harm to
the employees. In s]owdowns, a wise ynion will usually adV1se \
its members as to how to lessen their work, but within agency
permissible 1i£its. In other words, employees are édvised to
"work to thg rule," and .no more. This tactic deprives the
employer of vital services which employees regularly giQe
beyond the actual requirement of the job, and causes confusion
on the job. }tbis’the union's hope that the tactic-will

result in managemejt making.a concession at the bargaining

table. Incidentally, the opposite of a "slowdown" is a "speed-

up." Police unions have made this tactic well-known by

encouraging officers to issue as many traffic tickets as

~

1ega11yvpossib1e.




2

Cen
.

198

Although no one rule should be ¥o116wed in responding to slow-

[

* downs, the following suggestions apply generally:

(1) If the slowdown is not causing serious harm, it should be
“ignored » h

(2) If the slowdown is resulting in violation of agency rules,

appropriate disciplinary actions should be taken,

(3) If the ;1owdown is inflicting harm on the agency, but no
violation of any rule has taken place, the agency should
undertake appropriate negotiations and/or employee rela-

-

tions strategy to correct the situation.

Chargés of unfair labor practices. In the experience of the

author, most un{on allegations of unfair labor practices are
only threéts designed to intimidate the employer into making
some concession. Ev;n when such charges are actudlly filed,
most of them are resolved before a hearing is held or an order
is issued. And even when a hearing is held on a Fharge and a
decision is made, managemeﬁt has a better than 50 percént

q

chance to win. But even if management loses the case, the worst .

quutiqn is usually to stop something that management can

afford to’stop.

More about this topic is dis;ussed in the section-dealing with
unfair labor practices.‘ Therefore, for purposes of brevity,
suffice it to suggest that certain points should be noted when
faced with a charge of unfair Tabor practices:

(1Y The charge is usually only a threat, and should be dealt

\ Y

« with as such.,
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(2) Get expert advice from an éttorney or competent consultant,
’i; necessary. ‘
(3) If convinced that you are innocent, do nat conce&e.‘
(4) Find an urifair labor practice being commitggd by the union
. and charge the union with comnitting an unfair labor

practice. If such an unfair practice cannot be fouﬁé, get
tough at the bargaining tab]é. |

(5) If management does not want to negotiate on a certain is;ue
and considers that }sshe a nSQTgndatory topic, management
should refuse to bargain. If charged with an unfair labor
practice, management should take itchase to the. appro-
priate reviewing body and give its b;st defense.

Walkouts. One of the many. steps included in the ﬁse of "esca-

{ated force" is the "walkout." A walkout occurs when the

union negotiations team abruptly exits from the négotiations

room upon a prearranged signal. The tactic is used to imply

to manaéement that the union team is so irritated that it can

no Jonger face the manage;ent team and must therefOre'terminate

negétiations to fjnd a more effective way to convince manage-

ment to accept certain union demands. To the novice manage- 4

-

ment team, the first such experience with a walkout usually

leaves the manag;ment team stunned and disoriented, and

therefore vulnerable to making unwiselﬁoncessions. o
Under normal circumstances a walkout is something to be tolerated.

The begt approach is to be su;e.that the union is informed prior

- to leaving the room that management is willing to remain for

further discussion. The next day, or soon thereafter, the union

. 21
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) should be-cbmmunicatedAwith by expressigg a willingness to

continue with negotiations. Sometimeé a small "face”saving"
gesture can be made to entice the union to rgiufn. ‘For
specific suggestions on how to deal with su;h a tactic, see
the_sectioﬁ which discusses how.to deal w%th temporary deqd-
locks.

Marathon Meetings. A popular but mythical view of labor

negotiations envisions-several 24-hour meetings. ‘Some unions
do try to engage management in harathan meetings with the hope
that fatigue will bring about an ;hcreased inclination of the
management team to make conces;ions wanted by the union. The
tactic does work occasionally, and management should be aware
of the pdrpose of such marathon meetings.

The best way to avoid marathon meetings is to establish a
mutually agreeable schedule of meetings of a specified_&uka—
tion, allowing sufficient time to conduct reasonable negotia-
tions on all issues. Should a marathon meeting become necessary
despite Quch planning, the management team should be aware of
the pitfalls of suéh meetings and prepare accq;ﬁing]y. Should
the management team find itself being pressured into trying ‘

to resolve an issue before it is ready, every effort should

be made to table that issue until a later date. Should some

+

“immutable deadline be faced:with insufficient time avai1§b1e

_ to reach.a total agreement free of intimidating pressure, it

might be better for the unresolved issues to be dealt with

through an apprdpriate impasse procedure.

oo
P
&
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g. Frequent;Meetings. One tactic employed by unions involves

engaginq;management in frequent negotiations sessions far in
L ,' excess of what qud faith bargaining would-call for. The
purpose of engéging management in.gn excess number of meetings
. is to c#eqte a psycho]obTéa] attitude on the part of manage-
ment team members which makes them vu]perab]e to allowing con—\
cessiong sought by the unioﬁ. Frequent and prolonged meetings

P
, can'tire partipipants, weakening their will to resist tempting

-

concessions, and causing a general disorientation which can

/. " lead to errors’ in judgment at the bargaining table. i

P
. h. Temper Tantrums. Eventually, each negotiator will encounter

N a nédotiations session where the opposing spokesman displays

excessive temper. A]thdugh such displays are sometimes a o
sincere expression of frustration, often they are a rehearsed
demonstration designed to frighten the opposihg team into

making a concession. Such temper tantrums indicate to the

.opponent that unless the desired concession is made, management

will have to suffer with a hostile team at the bargainjng table.

< .

There are various ways to handle such antics at the bargaining .
table; and they are discussed e1sew£ere in this book. -
i.” Espionage. Negotiations routine]} require that tpe negotiator
not reveal certain informatiQn to the opponent. Foé example, no
competent négotiator would -announce at the outset of negbtia-
\ tions thé méxim&h salary that will be agreed to. The fact is
~ -

reserved for a fiha] offer which hopefully wraps up an entire

labor contract.

Although there are proper and ethical ways to obtain such

information through the bargaining process, there are cases on
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record where the parties have engaged in outrightespionage.

. Here are some points to consider in protecting the confiden-

tiality of negotiations:

(1) A11 hegoationspnotes and documents of all team members
P ] .

»
* should be kept under security._ This means, among other

things, that negotiations notes.should not be Teft in the
™
negotiations room, nor should vital notes be Qiscarded in

the trash, wheré they m?éht be picked up by members of

-

: . the opposing team.

(2) Telephone conversations regarding negotiations.should be

’ caréfully guarded. . .
R .

(3) Only designated persons (the chief spokésman, the chief
executive, the governing body, etc.) should knew the final

settlement point on each issue.

4

(4) A11 persons having contact with manaéehentf% positign on
matters under negotiations, including secretaries, should

be admonished riot to discuss anything regarding negotia-

v

" tions with other staff members. . -

Despite good effdrts, howéver, "Teaks" in confidentiality do

v
[

occur. When there is evidence of such breaches, every effort

»
the circle of confidantes should be narrowed. Most branches

' should be made to identify the source, and in the meantime,

. in confidentiality occur in one of three b]acqs--the governing

body, the chief executive, or a«member of the negotiating team.

4

In most .cases, such breaks are wnintentional, but in some cases

they are intentional.” Usually, the negotiating team can be

controlled, and if thére is a disloyal member, that person can

v

o
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usually be identified throﬁgh certain measures. Seldom is

the chief executive.involved in releasing confidential informa-
tion, but it has been known to happen.
Surprisingly, most intentfonal breaches of confidentiality
originate within the governing‘body. Usually, the motive for
such unethical actions seems to be political in nature. In
such cases the member of the governing body releases confiden- _
tial infocmation to the union in order to curry favor with
thehhnion,.and thus gain the“votes of the public employees
ﬂé;ough union endorsements.
When there is a leak on the governing body, there are several
ways to finesse it: -
(1) Get‘a11 instructions from the governing body by individual
communication. >
(2) Have all negot%ations comnunjcations go to a committee of
the governing‘body.'
(3) Have the governing body authorize the chjef executive to
give overall directions to negotiations.

(4) Have the governing body‘give very broad guidelines to the

chief negotiator.

Consortium Bargaining. Beginning'around 1970, the-Michigan

l

Education Association, the state's organization of public

<

.. *
school teachers, helped §evera1 Tocal school districts to join

together into one. coordinated bargaining coalition. Although
each 1ocal schoof district still bargained separately, the

local teacher associations in those districts met regularly

together to play ovérall negotiations.strategies. Since then,

21l5 ~ .
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" this approach to barqaining by public sector wdions has spread

to other arecas.

Under the Michigan approach, Tocals within a county elect
representatives to a Multi-Area Bargaining Organization (MABO),
which then becomes the exclusive bargaining agent for all
locals. By 1981, there were at Teast tﬁirty-three MABOs in

Michigan.

‘In response to consortium bargaining by unions, a number of

governmental agencies, particularly school boards, have joined
together on an informal basis to share their experiences and
establish certain informal "guidelines" for neqgotiations. The
author ha§ been involved\in the estab]ishmentuof several such
organizations (in two cases on a state-wide basis), and has
found them to be extremely effective.

¢

Media Events. One.of the many techniques employed by organized

public employees to strengthen their pos%tion at the bargaining

. table is to get the public's attention through use of the

media, using both paid announcements and prgss releases. -This
technique should be neutralized, if possible, by prior agree-

ment that no press releases will be made during negotiations,

- except by mutual agreement. If that is not possible, then

each use of the media by the union must be evaluated on its
individual merits and responded to accordingly.

Other Pressure Tactics. Remember, all pressure tactics are

designed to cause the opposing team to take action (or to.stop
4

taking action) which it would not take if not for the pressure

tactics. This is an important rule to remember, because if

you can stand the pressure, no concession need be made. Also,

_¥y
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keep in mind that employees have more to gain under peace
than'under warfare. In other words, there is a limit beyond
; which unidn militancy becomes unproductive.

Some of the other pressure tactics employed by unions are:

(1) Hot lines. "“Hot lines" are special telephone numbe;s
estaplished by the union in order to receive communications
from employees and the citizens who may have information

. . A\ J
to communicate to the union.

(2) Demonstrations and mass meetings. Mass gatherings of

employees are a step in the planned escalation of tensions.
Mass gatherings of employees conjure,ué in the minds of

< management the nightmare of hoardes of crazed employees
descending upon supervisors. Such meetings provide good
press for the media, but usually have limited impact in
the long run. Such meatings are also designed to uni%e
the forces, but sometimes serve to divide the rank and file.

(3) Artificial deadlines. Unions willeoccasionally try to

impose some dead]fﬁg‘by wﬁich management must take certain
action, "or else." The "or else" is usually a threat to
have a mass meeting, or a threat to take a vote to censure
management, or some similar threat. %ych deadlin@s are
usually artificial, and are one more step in the escala-
tion of tensions.

5. Organize a good negotiating team

Labor negotiations require coordinated team effort. Naturally,
.the chief spokesman is a critical factor in the outcome of negotiations.

However, the spokesman's effectiveness.can be improved materially by

JUN
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the support of a properly selected and organized team. Some of the

considerations in organizing a good team are:

¢

a.

Each téam member shog]d be committed and loyal to tﬁe cause of
his or her organization. Whether mqnagement or union, all
members must believe in the value of their contribution to the
process of negotiations. Neither management nor Tabor can
tolerate a team member who cannot be trusted to reflect the

bésp interests of the group the member represents. This is not
to suggest that either party should choose extremists. Hotheads
and radicals on either side only serve to drive the parties
apart.

Each team should have some expertise to offer. On the manage-

. ment side there is usually a need for an expert in financial

matters, an exper; in personnel, and a good administrative
generalist. On the union side there are similar needs. Each
member, regardless of his field of expertise, however, should
expect to bé called Gpon to perform research on any matter
which may be the subject of negdtiations.

The effectiveness of the collective bargaining process can be
influenced by the knowledge and skills of the-participanés.
Therefore, each team member should be provided appropriate
training. Such training shcu]d’inc1ude not-only practicum
exper%énces under the tutelage of competent instructors, but
in-depth reading on matters pertinent totfhe process of 1abér
negotiations.

In addigion to each team member being selected on the basis 9f

expertise in a given area, each team member should be assigned

a role as a functionary of the team, as noted below.

\

< ] 21§




_e.

. IC/ :

' (1) Recorder. For example, each team needs someone to keep

207

the official record for the team. The recorder should be
responsible for an accurate summary of what transpired in
negotiations, ag we]] as an exact recording of tentative

'agree@entu

{2) Observer. One person on the team should serve zs an

'oﬁgerver and listener. The process of negotiations requires
that each party listen Earefu]]y to Qhat t@p other party is
?aying. Observation of the actions on the othet side of

the table is also important. Since both the chief spokes-
man ang recorder are frequently distracted by their own
,qUties, it is important that someone else on tﬁe team be
fgee to devote fu11 aitention to mafters which might other-
‘wisezdo uﬁpbticed. :

(35 Resgarchef. Each bargaining team should have a researcher.
No ﬁ%tter how'much advance preparation is madé‘for negotia-
tiOQ§, new questions and'prob1ems arise during tpe process
of nggotiatfons. The positions of the parties change.

‘cohstantly.‘ Therefore, someone must be responéib]e for -

co]]gction,qf data and information for the next meeting.

This,_ is not to suggeét that there can be only one researchér.

It might HéineCE§sar§ to Eave several. Which leads to ;ge

next ‘consideration--that of team size.
§

Genera1\<\::j:king, 1abor negotiations require at least three
team membeks_and no more than five members. As described above,

‘at least three members are needed just to get the basic job done.

'x o RIg S
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When more than five are used at the table, discipline becomes'i
more difficult. Some memgfrs become bored and team spirit can
be harmed. ‘

Members of the éoverning body generally should not serve on the
negotiations téam. In other words, the persons‘who actually .
have the authority t6 consummate a f{nal agreement should not
Participaté in the negotiating process. Each party can strengthen
its position by delegating negotiations to a team. Under such ap
arrangement, the team is given guidelines and limits on its
authority.

This concept of delegation is more applicable to management than
to the union. In most instances of public sector collective
bargaining, an impasse in contract negotiations is finally sub-
mitted to the governing body; that is, the school board or

city council, for example. Normally, this’is done via the
recommendations of a fact-finding panel, which conducts a hear-
ing between the negotiating parties ;;E~fﬁ§: makes an advisory
report to the two parties. If there is no agreement as a

result of the recommendations to the panel, the governing body
normally renders the final decision on what sha]l be the compen-
sation, benefits, and working conditions of employees.

Under this procedure, it is very important that the governing
body of the governmental jurisdiction refrqin from putting .
itself in an adversary position. If it is to protect its
sovereign and impartial nature, the governing body should not

be involved directly in the negotiation process. Employees cannot

be expected to view a city council member as impartial one day and

RE)
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‘ 1e§151ator the next day. Once a member of the governing body
has participated in negotiations on behalf of mﬁ%agement, there
is likelihood.that the member has harmed his or her ability to
act in an impartial manner.

There are instances when it may'not be practical to adh;re to

th%s admonition, however. In some very small jurisdictions,

it is impossible for management to assemble a negotiating team
without calling upon at Teast one member of the -governing body.

In such cases, it should be made clear that the member is

serViﬁg as a committee member of the negotiating team and not as a
member of the Qoverning body. Although such a distinction may
appear to be difficult, it is a distinction whichtmust be made

.

»‘c1ear to both parties.

Select a Good Negotiator

Th iveness of labor negotiation§ is largely determined by
the quality of the chief spokesman. Therefore, only fu11y-qua1ified‘
persons should be selected. Although most unions énd large governmental
bodies have available excellent negotiators on their staffs, the use of
outside independent professional negotiators should be considered
serioug]y by those who do not have such a professional on the staff.

Some unions and many govern@enta1 agenéies are too small to employ
a full-time labor relations specia]isi. In such situations, an outside
specialist should be retained part time on a consulting basis just to
handle negotiations and provide needed consultation. Such an arrange-
ment avo%ds the inevitable and costly overhead which accompanies '

employment of each new staff member.

RRJ
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Regardless éf‘;he size of the unien or the governmenial agency,
‘however, an indepenaent professional negotiator sheuld be considered for
a number of reasons: .
a. Although large unions Usually have a cadre of negotiators,
the same is not true of the typicé? municipality or school °
district. The typical county, municipa{ity, or school district
simply does not have the staff to deyelop an expertise in
co]]ectfve bargaining. Experience is a critical factor in
making a good negotiator. A professional labor negotiator ]

may negotiate ten or more contracts a year. Even in a govern- )

ment agency which has a futl-time negotiator, it might take

ten years to accuﬁu]até the experience an independent negotiator
acquires in one yeadr. ‘
b. An outéide professional negofiator can bg highly objective
regarding negotiqtiops i;sues._<An emp]pyee who serves as a - .
union spokesman-or an admihistrqtor who serves, as a managetent \
spokesman is often exposed to'préssures that a professional
negotiator is hot subject to. For.example, the effectivenéss -
of some administrators is dependent upon good rapport with
eﬁb]oyees. Service as managqment's.négotiagor can bé a’réal_
* threat tq that effectiveness. Similarly, the effectiveness
of uﬁion,negotigtions can be harmed by using employees as
spokesmen. Such ‘spokesmen often 1a§k objectivity and become le‘
emotionally invq]ved in somé o% the issues uﬁde; negotiations.
.Since professibnal negotiatorsgcan rema;n significantly
detacked from the negotiétions process, they are highly
resistant to intimidation. This is én important factor for

’ both parties. Although neither party should be intimidated
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by the other, eacﬁ shoﬁ]d be brepared to handle such tactics
should they be used.

c. Complete and aécurate information is a prerequisite te effective
negotiations. Therefore, the chief spokesman must have

*  immediate access to information relevant to subjects under
negotiations. This cl€arly implies that employee spokesmen
should come,frém the paid union staff or’ sgmeone employed by
a firm which specializes in labor relations. City councils *
and school boards, too, should seek a negotigébr having access
to needed information. Recently, however, particularly among
s¢hool districts, management associations have Been formed in
order to develop an in-housexstore‘d% useful data. In some

cases, these associations are hiring spokesmen and consultants.

*Unions have followed this strategy for many years.

-

6. Know the bargaining law

Before entering into negotiations, both parties should be thordu@h]y
familiar with the requirements of the applicable bargaining law.
Specifically, the following issues should be studied in the bargaining

£
law: '

S a. What constitutes proper bargaining units, and how are bargaining
units determined? A bargaining unit is’a group of employees
who are covered by the same labor conlract; In order to assure
efficient negotiations, bargaining units must be carefully
delineated. Although unions often prefer several bargaining
units, g.g., one for Eecretaries, one for maintenance p’rsonne],

one for custodial personne1{ etc., generally speaking manage-

ment is better off with only a few broad bargaining units than

R23.
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with many fractionalized units. Even though negotiations with 1
a broad unit may encompass more comprehensive negotiations 1
than with a single narrow unit, one broad unit ultimately i
requires 1es§ negotiations than would be the case if all
covered emp1o&ees were separated into several separate units.
Additionally, a broad bargaining unit tends to force the union
- to make more negotiations compromises than would otherwise be
with several separate uni?s.
b. How is recogni;ion and decertificatjon handled? In labor rela-
tions under a bargaining law unorganizedqemp1oyees may unionize
and petition for theirunion to be thgir exclusive representa-
tive for purposes of collective bargaining. When a majority of
" 'the employees iq a given unit no longer support the bargaining‘
' ) agent, most bargaining laws provide a process to get rid of
| the agent through a process of ‘decertification. Failure to
be familiar with those parts of the law which deal with recogni-
tion and decertification can cause many serjous problems for
managemént. '
c: What is the scope of bargaining? One of the major functions of
labor negotiations is to provide & bilateral opportunity for
both management and 1abor té decide éhe compensation and working
conditions of employees. Therefore, the Taw should be examined
carefully for'any language which might expand the scope of
bargaining beygnd that of wages, benefi;s, and working conditions.
Frequently, state bargaining laws (as well as the federal order
governing bargaining in the federal service) contain statements

apart from the section covering the scope of bargaining which
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‘help interpret what tHe‘trde scope of bargaining Qas meant to
be. For-example, an exteneive definition of management rights
in the bargaining law might reasonably be intefjﬁ%ted to be
intended to narrow the scope of bargaining. In any case, how-
ever, all negotiators should be thoroughly femiliar with what
topics are mandatory topics, which topics are permissive, and
which topics are prohibited. Otherwise, topics may be included
in the labor contract which interferes with the efficient manage-
ment of the agency.

What happens in the event of an impasse? With only a few
exceptions, strikes are i11e9a1 in the pub]icvsector; therefore,
there must be some alternative soiutio; to negotiations which
end in a stalemate. Whether or noé the bargaining law provides
a procedure to resolve a negot1at1ons impasse, both parties
should have a plan in the event of sucﬁ an impasse. Naturally,
the plan should provide for some final conclusion to negotia-
tions. In most cases this means a f{ﬁi$\degjsion by the
governing body.

What is the status o% managemént personﬁe1? An ideel bargaining
law, from management's point ef viewi should deny all management
personnel the right to organize for the purposes of collective
bargaining. Furthermore, the definition of what employees are
"managers" and "supervisors". should be broad and geeerally
follow Fhe definition of superVisors as contained in the National
Labor Relations Act. ‘

What constitutes an unfair'labor practice? Some state laws

define what s acceptable and unacceptable bargaining practices.
\
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Such provisions are placed in the law to help assure that the
collective bargaining process is carried out according. to
proper rules. If found guilty of an unfair labor practice,
the offending party can be required by law to correct its
actions, and in some cases, make amends. Although an employer
should notbe aeterred from taking proper action at the bargain- .
ing table due to. fear that a charge of unfair labor practice |
will be lodged, the employer should be aware of what are
unfair practices and avoid them in the hegotiations process.
g. What is ghe law regarding strikes by public employees? As
xstatéd eér]ier, strikes by public employees are éenera]ly -
illegal. However, no employer should PutOmatica]]y assume that
a legal prohibition against strikes will necessarf]y stop them.
Consequently, no.emp]Oyer should enter into labor negotiations
with an employee union without a strike plan in reserve.
h. What are the “managément rights" of the employer? A1l
employers, whether public or private, must retain the right to
- manage. In all commercial and public service organizations ’
somebody must make decisions in order to run the operation. -
The absence of the\right‘(and obligation) to make decisions ,
can result only in chaos. In a]mdst all cases, the rights,
powers, and duties of schoo; boards, county boards, city
mayors, state agencies, governors, and federal agencfes are
spetled out in tPe laws which brought these bodies into exist-
ence. The management negotiatqr should be familiar with these
laws, particularly those secf%ons which deal with the rights of )

the governing body to govern. Failure to protect the

L)
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fupdamenta] right and obligation of govefnment to goverg results
“in the erosion of decfision making, which in turn is harmful to
efficient public service. |
. i. "What provision is made in thé state b&rgaining law for resolu-
tion of grievances? The definition bf a_?grievance" and the .
manner by which grievances are resoived are important issues in_
labor relations. Ideally, these matters shoutd be left to be _ ) -
negotiated\by the parties at the bargaining table. However,

in some state laws, grievances and their methods of resolution

are defined in the statute. In such cases, both negotiators
should be fully aware of such provisions, siﬂgg they affect \
greatly the nature of negotiations. ‘

.j. Does the bargaining law synchronize.the bargaining cycle with \\\¥
the agenc} budgei cycle? A number of state bargaining laws
are written in such a way that the bargaining process is ot
coordinated with thg’gudbet cycle of the local government
agency. For examp{e, in a number of states, the local school

\‘goard or governing body is still éngaged in bargaining after a
budget has been submitted for approval, and in sﬁme cases even
after a budget has been adopted. Such lack of‘coordiﬁation
usually creates unnecessary~confusion between the parties.
Ideally, negotiatioﬁs should take place while the b;dgét is

under consideration, and negotiations should be completed prior

to the final submission of the budget or the final adoption of

the budget.
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- IX. AFTER NEGOTIATIONS BEGIN

Once negotiations begin, there are:a' number of rules which should

be followed. Although the book Bargaining Tactics contains over 300

suggested bargaining tactics, from those 300 tactics the author has

3, ~

selected ten which he considers ‘to be of overriding importance. The

ten imperative rules are:

«
h ]

A

A.  Have an overall negotiations plan
B. Develop ground rules

C. Identify critical issues

D. Control the emotional tone l

E. Use Quid Pro Quo

F: Avoid rapid negotiations

.

. G. Understand the issue
H. Keep negotiations confidential

I. Do not threaten

° e

\Prepare language carefully <~

A. Have an Overall Negotiations Plan

If the objectives of the parties are to be athieQed through negotia-
. tions, each party must have a strategy plan. Neifhérﬂparty should enter
C:::Minto negotiations without such a plan; otherwisejgthe effectiveness of

negotiations will not be maximized. In establishing a negotiations plan,

the fo]]owiﬁb should be considered.

o, ' - 216
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ldentification of critical issues

Every set of labor negotiations has only a few overriding issues.
tﬂg"gub1ic sector, the amount of money available for salary increases
is ofﬁgg somewhat fixed. In many instances, th; emp]oyer would give a
salary increase even without the pressure of negotiations. Therefore,
the employees frequently v1e& other issués as more iﬁportant than
salary. For example, the social worker may consider case Toad to be the
number one priority. The sanitation worker may consider route length a
key issue. Whatever the job area may be, howeve}, there are only
tertain key issues. A skilled negotiator will identify these issues

and plan accordingly.

2. ldentiﬂ’cation of deadlines

r

In order to mfke negotiations effective, certain deadlines must be

* set. For example, if sufficient time is to be allotted for negotiations,

the beginning date should be set far in advance. By the same token,

. the ending date for negotiatiens must be set early enough to assure that

~

negotiations have a chance to influence the governing body before it

i

. makes final budget decisions which might affect salaries and compensable

benefits.

3. The possibility -of an impasse

. In the public sector, where there is often no legal right to strike,

. negotiations iftpasses are common. Therefore, each party should accept

the reality that a neqot%ations impasse is very likely. Consequently,
4 . .

each pa%ty should pﬁan a contingency strategy in the event that an
b -

impasse is reached. The union will explore what tactics it will employ

. 29
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to persuade management to change its positiod@ and management would be
well-advisgd to prepare contingency plans in the event of concerted
action from the employees. In other words, management should have a

strike plan.

4.  Adequate information and data

In order to back up a given negotiations plan, each party must have
complete and accurate data, pertaining not only to the negotiations
issues, but to the legal rights of the partfes with respect to the process
of negotiations. Specifically, each party should be aware of what actions
constitute unfair labor practices. In labor negotiations, the record is
replete with either party taking a negotiations position which has not \
been substantiated by adequate researcﬁ. If management expects to pre- .
vail in its refusal to bargain oa an issue, then there Tysf be a complete
case built. If the union expects to make a strike effective, it must

be prepared to deal with the legal complexities which inevitably arise.

5. Communications -

Negotiations “ts—one process of communications. If negotiations are
to be effective, each party must ®onsider its communications strateg}.
Management's team will need to communicate with the governing body. The
union team will need to communicate with its members. Both parties will
often vie for the support of the public. And, in some cases, both -
partiesﬁyi]] try to bybass the exclusive spokesman and communicate
directly with principals.

Negotiations is also a struggle to determine who shall control the

loyalty of the workforce. The outcome of this struggle is dependent in

Targe measure on the ability of the parties to communicate persuasively.

2
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B. Develop Ground Rules for Negotiations

To enbance the effectiveness-of negotiations, the two negotiators
should have certain understandings regarding how negotiations shall be
conducted. Some of these understandings eventually will find their way
into the labor contract. Some will remain verbal understandings. There
will be some erocedural matters upon which the parties will never agree.

While some procedural matters (determination of the bargaining unit,
for example) are often provided for in Ehe bargaining law, there are
many issues (such as press releases) which the parties must resolve
voluntarily between themselves. Béfore entering into negotiations, the

following questions should be considered in the development of ground

rules.

Who is in the bargaining unit?

This question should be resolved in order to assure that negotiatiéns
cover the right grqQup of employees and to ensure that the rights of
persons not in—a—given bargaining unit are protected. There are a number
of reliable sources which may be consulted by those who wish further
information concerning unit determination.

What organization shall represent the
employees and how is it selected?
L

Not only should the composition of the bargaining upit be clearly
defined, but both parties must be sure that the orgahization repre-
sentihg those employees in the bargaﬁﬁing unit is legitimate. Negotia-

tors for both, sides should familiarize themselves with the areas of

how to conduct bargaining elections, certify and decertify agehté, etc.

.
»




3. How will negotiations be opened?

Normally, negotiations should begin with a complete proposal from
the union. This proposal should b; typed in double space on 84" x 11"
paper with each 1line numbered. The double spacing allows for changes,
while the numbers on the margin assist in locating language under
discussion. Each page shgg®™ be numbered. When such a proposal 1is pre- -
sented, there should be some undgrstanding as to when management will
;

respond. Of course, management will need sufficient time to study the

proposals, just as the union needs time to prepare its proposals.
f -,

, v 4 What is the time frame for negotiations?

There must be enough time to reach an agreement. Therefore, there
should be an agreément on when negotiations are to bedin and a good date
for their conc]dsion. Otherwise, time compression will do its work on

both parties.
-~

5. How shall the public be kept informed?

Negotiations frequently work best when authorized spokesmen
exclusively heet together to carry on Negotiations‘in private. Press
releases can be made, but they should be released by mutual ‘consent. -
If this is not the case, it is too easy for each party to say something

«”EUBT1c1y which offends the other, resulting in increased difficulty in

negotiations. .
Sometimes'a union will rg]ease its proposals to the public, This

norma]]} is not a wise praéticg for either party. Frequent]y,ithe public

-« does not understand that the union proposa]é are a starting point for

bargaining ang therefore can'easi1y view the proposals as unreasonable,

- ’ P
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thus damaglng pubT:c support of the un1on Also, public releases can
e
-harden the posxt1ons of the negot1attn§“parties and make reaching an

agreement more diff1cuTt than necessary» In states where "sunshine" or

L pub11c bargarn1ng 1aWs are reqU1red the part1es must Tive with this

.add1t1ona1 hardshwp . .

)

6. What information shall be exchanged?

\

In order to negot1ate properly, both parties must have access to

1nformat1on from the other sade This need is more pronounced for the
un1on, s1nce it 19 the mov1ng party. Both parties should be cooperative:
31n fu1f1111ng th1s'need‘ However each side has certain information
wh1ch 1t has a r1ght not to share, and this is a matter for each pa(\y
to: dec1de A1though the dec1s1on s usually more difficult for manage-
ment , genera]]y speak1ng, management sbould prov1de whatever information
- is pob]1c and aya11ab1e. nNatura11y3 management is not réqu1red to’ under:
- take:research for_the‘dnjon. .

l. N ‘. ") - , . \
7., What happens ﬁ'an nnpassens reached?

<

The reso1ut1on of 1mpasses 1s usually covered in some deta11 by the

app]icable barga1n1ng faw. - -

. »
¢ -~

' How is the final negotiated docu- )
ment made ofticial?

In order to avo1d any last-minute m1sundedftand1ngs which might
.1mpa1r negotiat1ons, thene “should be an agreement on the manner by which

the propOSed contract “is adopted Normally, the unjon presents the

»

qroposed agreement to 1ts members first. Assumtng ratificdtion by the

1

members, theidocument is then presented for approval and appropriate

b
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action to the governing body of the governmental unit, for example, the
school board.

These "are only some of the questions which must be answered prior
to enéering into negotiations. Others will also arise as the parties

expand the p?oce%s of negotiations. N

C. ldentify Critical Issues

Most labor negdtiations, in the final analysis, boil down to a few
critical issues. Some examples of such critical issug%kare:

1. Salaries

2. Job Securféy Il

3. Union Security

4. Binding Arbitration of Grievances

5. Work Loads ’

6. Compensable Benefits A <

R

Although many other subjects can become critical issues in negotia-
tions: most impasses resofve around those listed above. Never assume,
however, that you know what the critical issues are from the other
person's pdint of view. The real critical issues are those left over N
at the end. They are the issues that neither party will concede easily.
The identification of critical issues can be a real advaﬁtage in
pegotiations. Such identification helps plan strategies. It can avoid
labor strife and enhance the quid pro quo process.
If you know your own priority of issues, you can plan a strafggy
which will help assure that maximum bgnefits are achieved through the-~

negotiatiéns process. For example, if management knows that a good

salary increase is the top priority item for the union, management can

&
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" -~ use its salary offer as leverage to get its way on many other issues.

If the union knows that management will try to avoid a strike at any

cost, then the union shbu]d be able to extract many concessions based

on this knowledge. . (
The ideﬁtification of critical issues can, under proper conditions,

help to avoid unnecessary labor strife. For example, a school board may

not recognize the importance of class size to teachers. And since class

size is not normally a mandatory topic of bargaining, the school board

might simply refuse to discuss the matter or express any concern for the

size of classes. This attitude is a mistake. Class size is an important

Jissue to tgachers, and a school board must give attention to that concern.
This .is not to say that the school board must negotiate the size of
classes. It does mean, however, that a school board should, through
various methods, show its concern for class size and give some ind%;ation
that it is attempting to provide optjmum»numbers of students in each class.
Failure to take such action can only result in unnecessary morale problems

™

within faculty.

D. Control the Emotional Tone of Negotiations

Throughout this book, specific suggestions have been made that are
designed to enhance the negotiations process. One“suggestiod‘that can-

not be overemphasized~is that if negotiations are to proceed smoothly,

there must be a wholesome emotional tone. If the parties are distracted
by degenerative emotions such as anger and hostility, negotiations will

continue under a heavy burden. Following are some simple sdaééstions to

.establish a productive emotional environment for negotiations.
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Do, not use profanity, except in extreﬁe cases. Even then, the
choice of words shou]d he the m11dest of profan1t1es possible

to express the needed emot1pn. As a matter of fact; all coarse
language, inc]ud¥ﬁg oescenities, lewd references, and similar
1aqguage shoq}d be avoided. Too manylpersdns are offended by
such language, especie]]y in a business setting such esdthe
negotia%ioqs table. There is a mﬁth that hard negeéiations are.
accompanied by tough 1apguage. I%is ie not the case, except

in unusual settings.

Avoid the use of‘ihsults, either adihominem:or ptherwise. The
presence of scorn, inso]ence and disreépect at the‘bargaining
tab]e has a de]eter1ods impact on éhe reach1ng of agreements
under wh1ch people must 1ive together Iherefore, all forms of
insu1ts sheuld be suppressed. : If faced with intentional insults,

they shou]d not. be tolerated w1th0ut redress. If insults become

1ntolerab1e, the meet1ng can be term1nated

"

Threats and s1m11ar forms of 1nt1m1dat1on should not be inserted

into negotiations.™ This matter will not be commented on further

" at this point, asnit has been previously discussed.

Patience is an impbrtant'trait.for A negotiator. Labor nego-
tietions reqyires time for the;barties to fully express their
fee]ihg%. Except in the.mosf unusual situation, each party
should accord th@’othep-amp]e'time to be heard. This means
thqi;the listener must Bé prepared to listen actively, and
communicate through phySica]lgestures that what is being said

is bein?.heérd. It is a great compliment’to be listened to.

.
AY
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Keep personal conflicts out of negotiations. The more compatible

two negotiations teams are, the better are the chances that nego-

k]
tiations will proceed smoothly. Unfortunately, compatibility is '

not always present. Occasionally there are prejudices and past
experiences which bring unfriendly attitudes to the bargaining

table. In selecting a team, the chieéf negotiator should investi-

gate to determine if any of the team members might create a

personality conflict with members of fhe other team.
Be‘soft,sp en. Most people are alienated by shouting and loud
noises, especially when accompaniéd by obvious strong emotional
feelings. The best practice is to state one's position quietly,
avoiding ‘tones which might express hostility. When faced with

’

a negotiator who shoutg and becomes angry, the best response’is

to call for a caucus each time such behavior is exhibited.

This procedure will allow for a cooling-off period, and should

eventually indicate that such-antics achieve little.

A sense of humor is vital to a wholesome emotional tone at the
bargaining table, but the expression of humor must Qg timed
properly; however, humor based upon personal ridicule, race,
sex, and ?e1igion should be avoided. Nor should humor be
carried to an excessive degree which T}ght indicate a cavalier
attitude toward the process. Otherwise, the part1es should
react in a normq] manner, seeking as much pleasure as thgy can
from their arduous responsibilities.

Do not interrupt. As stated, people 1ike to be listened to, and

‘people like to hear themselves talk; so Wk requires considerable

R37




self-restraint to refrain from interrupting fhe adversary,

. particularly.when that person is stating a posiFion which
is considered to be incorrect or offensive.. The best procedure
is to hear the-speaker ouf, taking careful notes during the

discourse, so appropriate response can be made later.

Appeal to the opponent's finer instincts. If.a man is referred

to constantly as a gentleman, he will act like a gentleman--a
woman who is treated yith respect will act in a likewise manner.
If people are characterized as honest, they will be less likely
to be dishonest. When the other negotiator does a particu]ar]}
good job, a compliment should follow. A mistake should
generally be ignored. One shéu]d bring out the most positive
qualities in the opposing neqotiator.

Negbti?tions is both competitive and cooperative. This concept may
appear to be a contradiction, but it is not. Negotiations is a process
whereby each négotiator attempts to get the bé%t deal he can; but in
order to do so, the negotiator must be attuned to the needs of the
opponent. The result is that experienced and.capab1e negotiators

compete to see who can come up with an agreement which provides the

L3

maximum amount of mutual satisfaction. ) . . S
This competitive process_can4inv01ve strong emotions, and the temp-

tation is great (especially to the uninitiated negotiator) to give

expression (usually anger) to personal fee1iﬁgs. When a schpol board

negotiator offers a $500 increase for teachers, only to be laughed at

by the union spokesman, there is justifiable cause for anger.
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Although incidents such as these will happen more often than is
ideal, the best practice is to react to such provocations: (intentional
or otherwise) with equanimity. Certainly, an emotjonal response to

hosti]e statements cannot make the situation grow any worse. And in the

1ong run, pat1ence will expedite negotiations more effectively than anger.

1
t
. ‘

»

Don't Let Hostilities Escalate’

If negotiations age-to. be«workable, the parties must feel free to

.. speak candidly, even if this means cauéing tempers to rise. Within .

reason, the " prlvacy of the bargaining table can to]erate rather rough

action. There are t1mes, however, when hostilities may. esca]ate fo a °’

point where some counter1nq.act1on must be taken;-for once real hostility
settles between the parbies, there can be little progress in negotiations.

When this happens, there are a number of tactics to employ, among which

are: |

a. Call a-caucus. A short caucus is often all that is needed to

L let a temporary. rift correct itself.

b. In more serious cases, a recess may be advisable, giving the
parties several dq&s to rethink their positions. '

c.. In other cases, if the source of the acrimony is one prob]eé,
perhaps that problem.can be referred to a special joint committea
for handling in isolation’so that progress can continue on
other items. )

d. Of course, a good comBromise on a critical issue is the best
way to defuse a tense situation. Naturally, any such compro

mise shou]ﬁ not be made under intimidation, but should be made

- because it is acceptable and workable. ‘\\<
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e. §ometihés the negotiators themselves should-meet privately
to discuss the éroﬁ]em:\'pften'such privaté me;tings reveal
information which cannog be discussed openly in the presence
of numerous team members. '

Any serious escalation in hostilities should not Be ignored.

* Generally, such a situation calls for a willingness to make special
, compromises.,:fhe extra effort, even though difficult, will normally
pay off in the long iun. '
E. Use Quid Pro Quo
) The core of collective bargaining is the process of the union
trading the labor of employees in return for benefits from mdnagement.
The process‘of giving one thing in return for another is referréd to as
quid pro quo. Without such trading, there could be no bargaining. The
actual process of using the quid pro quo teghniqui is accomplished
thfough "pgékaging,f which is described later.
) NoFma]]y::the trading process works this way. A uqion will make
% & number of proposals, such as; ’
1. Incréased sick leave
2. Higher salaries )
3. Better hospitalization
4. Binding arbitration of grievances . i
5. Past-practice clause -
6. Et cetera
s Management then responds in the traditiqn of quid pro_quo by stating
that salaries will be increased if the union drops its proposals for
increased sick leave and better hospitalization insurance. Further,
‘ b .
O
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management will grant the past-practice clause if the union will withdraw
its request for binding arbitration of ér{evancgs.

This approach makes some sense to the union (in that the only
question is how much preseﬁt benefits are improved), but it makes less
sense to:manageﬁeht in that management gets no guarantee thdt there will
be any increase-in the quantity and/or qua]jty of work performed by
employees in exchange for increaseq benefits.

&atura]]y, inflation has comp]iéated the tra?&ng of labor for benefits.
If inflation could be set aside, management would have e;ery right and
obligation to expect more and better work for more and better benefits.

The co]]ective bargaining proceés may deal with a large number of
issues, ranging from an average low of 50 to an gverage high of over 100.
Evepn one issue, sick ieave, for example, may have sub-parts which must
be dealt with individually. In many states passing their first collec-
tive bargaining law, the original presentation by the union contained
over 300.proposals. To the inexpgrienced negotiator, such a formidable
list of prdppsals would be impossib]e to handle properly. }

One way to materia]]j’exSédite the process of negotiations is to
respond in "packages." This rechnique involves putting together items

which bear some relationship. For instance, here is a short list of

proposals presented by a union:

Agency Shop Rest Periods Life Insurance
Dues. Deduction Extra Holiday Dental Insurance
Salary Ing¢rease Hospitalization , Maternity Leave

Increased Sick Leave Sick Leave Bank Overtime Pay

7/




230

7~ .
The first step in dealing with such a list is to arrange all items

into two groups: those which have direct costs and those to which
there is no direct cost attached. As a result, the union proposals now

Took 1ike this:

Group I: Money Items ,

Salary Increase Hospitalization Life Insurance

Dental Insurance Overtime Pay

Group IT: Non-Money Items

Agency Shop Rest Periods Sick Leave Bank
Dues Deduction Extra Holidays Maternity Leave
Increased Sick Leave ‘ |
_ For purposes of this demonstration, the next étep is to group items
together which have some relatibnship, trying to have present in each
group something that can be agreed to.” Such a step might produce

"packages" like this:

Package No. 1

- L3 A . -
Management will grant a salary increase, but only if the union with-
draws its proposa1§ regarding hospitalization, 1ife insurance, and dental
.4 .

insurance.

- Package No. 2 = -

Management will grant time-and-a-ha]f for all hours over 39 hours
per week, but the union must withdraw its proposal for rest periods.

. Package No. 3

Management will grant a dues checkoff, but the union must withdraw

»

its proposal for agency shop.
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Package No. 4

_ Management will grant Friday as & paid holiday if Christmas Eve
falls on either a Saturday or Sunday. Management will also grant
parental (maternity) leave, but in return for these two concessions,
the union must drop its proposals for improved sick leave.

The advantages of "package" bargaining are several:
1. It permits some concession§ to"bé mixed with some rejections.
2. It follows the spirit‘of bargaining, in that the process of
* quid pro quo is used.
3. It protects one's position in the event of an impasse where
a facffinding mediation process is used. This will be discussed in
greater detail later. N
4. It is an orderly procedure for handling a large number of 1tem;.
Naturally, the responding party is not requireq to follow this'
procedure. Nor is the responding negotiator ob]igaféd to keep thesé
\

"packages" intact, even if he practices "package" bargaining. . .

-

F. Avoid Rapid Negotiations

Some professional negotfiators may pride themselves on being able .
to reach\an agreement quick¥®. This may be acceptable under some con-
ditions, but in most situations, rapid negotiations is a bad praciice
for a number of reasons.

a. Even in the hands of the most effective.negotiators, negotia-

tions require time. Each party, especially the union, should

f feel that it has worked for the concessiors that it has won.

4

So even though one party may be willing to settle a number of

-
\
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issues at the first negotiating meeting, it is wise to let
the other party work fér the concessions. *
b. Raﬁid concessions can give the impression to the principals
* " that the process is simple or that, it requires little serious
attention. Neither is true. Labor negotiations are complex,
and the process deserves the highest priority.

c. Rapid negotiations inevitab]y,resh]t in mistakes. Such mistakes
can benefit one party, true, -but at the expense of the other. In
negotiations,.it is not a good idea to ﬁrofit at the expense of
the‘ofher negotiator. Sdoner or later, revenge will be sought.

" Therefore, a strong negotiator may at times actually he]p‘a

weaker adversary avoid a mistake which, in the long run, will

not benefit anyone.

be provided ample preparation time. But since negottiations are carried
on‘undér the watchful eye of dn adversary, it is often nesessary to
employ tactics which gain t{me to prepare proper responses. fometimes
it is possible to gain adequate g}me at the table, while on other occa-
sions, it is necessary to create time for contemplation away from the
bargaining table. «

When a little extra time is needed at the bargaining table, some
Of these tactics can be used:
' a. Ask a qhestion which requires considerable time to answer. For
. ' example, the following question usually works in eliciting ap

extended response: "I'm not sure I understand your problem.

Would you please explain in detail what the problem is?"
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b. Introduce a "smokescreen" of your own. This is best done by
entering into a protracted soliloquy on an issue, allowing
Ty opportunity for only limited interruption.—
c. There are many justifiable instances where it is appropriate
to table an item for cénsiderétion later in the session.
There are also times when it is necessary to gain time away
from the bargaining table in order to prepare a response to
- an item. In such in§tances, the following tactics can be
‘ 2

used:

Y

(1) A caucus c#n be called of sufficient duration to accomplish-

the needed study of an issue. A T
(2) The item can be put o;\%he_agenda of a subsequent meeting.
(3) The item q:? be tabled indefinitely, ignoring the issue
until a response is dgmanded. , o .
Un]e;s a propéggl (or counterproposal) is totally acceptable, and
there is a tactical regson,for ihmediate»acceptance, %t is usually best
to delay acceptance unN1 a later time. In other wérdé, sleep on it!’

_ " This advice should be ‘taken 1itefa11y. A gbod night's éﬁeeﬁ/can do
wonders to evaluate a negotiations proposal more objectively and
critically. \

The bargaining table create a number of pressures wh1ch interfere ?'
/with one's bfest thmkmg. Theibest way togavmd a concession which

should not be made is to de]ay final acceptance until after the matter

can be considered among the security of one's compatriots. Countless

bad agreements have been entered into simply because one of the nego-

« . tiators would no ovide himself ‘needed time for careful reflection.
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»

There are tremendous pressures at the bargaining table to make concessions,
and the temptation to bypass additional consideration should be stren-
ubus]y resisted. ) -

Pl

This advice is particularly applicable in the fihal stages of nego-

.tiationg, for it is in the final stages of negotiations that all of the

LI .
most important issues to both parties emerge. During the final stages

of negotiations, not only are the impor%ant issues'on the tab]e but
»

the parties are usually at their weakest state to enter into agreements .

»

-

wh1ch when 1mp1emented will work for both parties.

So, un]ess there is some compelling reason to enter into a marathon
session, there should be no final acceptances until the issues have .

been reflected on for at least 24 hours.
G- Undérstand the issue
7

Identifylzj a problem is often half of tH¢ so1ut1on to that problém.

However, therevdre three major obstacles to 1dent1fy1ng prob]ems First,"

the negotiator present1ng the problem sometimes does not have a full ;
understandingwof what the problem involves. Second, even if the presentor
understands the problem, he often has difficulty explaining it. Third,
the listener, for various reasons, does not Feceive the message c1e§r1y.

., In order to overcome the abpve obstacles to.prob1em identification,
the following procedure should be followed: L :

a. The speak?r present1ng the* problem should be abso1ute1y suﬁ:

that he thoroughly understands the problem which ‘the proposag

iy is designed ito correct.

The problem must be explained in simple language and rephrased

several times, couched in different terms of explanation.
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c. The listener should be encouraged to repeat the problem in
L2

his own language. s « : p
d. The(person who presented the'prob1em should question the

listener to be sure that he has grasped the problem. ,

Once there is agreement on exactly what the problem is, the parties
are well on their way t6 a solution. One reason for'this prediction is
that the original problem, when subjected to the above procedure, often

becomes a problem of no significanceé or limited significance.
A broad and demanding proposal from the union that management ’
guarantees safe and healthful working conditions may, under close

v

quest1on1ng, be no ‘more, than a comp1a1d& that wet floors exist in a given

»

work area. If, ‘such a prob1em exists, it should be corrected, making

'1ong/and drawn out negotiations on a ‘safety clause unnecessary.

The process of negot1at1ons requwres that each party makes a good

fa1th effort to Satwsfy the other party‘ This means. that original

propdsa]s chanqe, and as they change, new prob]ems arise, requiring

' addvtwona] research The new counter- proposa] should not be responded .
to unt11 fu]] research has been undertaken. For example, an original
) proposa] by the un¥on for 1ncreased 51ck 1eave might, during the

course-of'neQOt]at1ons4 change to a proposal for a sick leave bank.

a
-~

S The two proposals present an ent1re1y different set of problems, each

reqa1r1ng separate research Neither proposa] however, should be

negotrated'unt11 the negot1ator understands fully all ramifications
. -". 0/

Qg the proposal o B '

' A
-f

Th1s adv1ce is of partxcu]ar 1mportance to negot1ators who are

L, &
£ negotiat;ng in subJect areas outside of their Sphere of technical

. - - ~
A .~‘ » - " " - - v - -~ ‘-
- + .-
} . . . 2211‘
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\
knowledge; as an example, the negotiator who normally represents
firemen, but who, for some reason is representing hospital workers for .
the first time. When a negotiator is working outside of his own field

of expertise, it is imperative to earefully analyze each proposal. 4

H. Protect conﬁdentj,ali.tj of negotiations
In order for collective bargaining to take place effectively, the
process must be carried on in an atmosphere of confidentiality. Failure
to recognize and adhe;e to this basic concépt will surely erode one's .
bargaining position and create unhecessary confusion.
Inhe}ent to creating an atmosphere of confidentiality, each party
-must approach the bargaining table with the knowledge that in all nego-
tiatigns there must be room for compromise. Therefore, the parties |
usually begin the négstiations by taking positions which would be ideal, |
and tpen, through the negotiatioﬁs process, each make$ concessions and ‘
falls back to less than ideal positions. By way of simple explanation,
1et'§ assume that a custodjans' union requests at the outset of nego-
t;ons that custodidns in ﬁLb]ic bui]dingslhaig:their hourly wage/increased
by 10 percent. Naturally, the union would 1ik§ to have a 10 percent
increase, but would be surprised if its request was granted. In fact,
the union would actually settle for a 5 percent increase, but obviously /AQ
this fact is kept as private as possible; if managémept knew this, ) T
then managemeﬁt would have a significant advantage at the bargaining
' table. Simjlarly, the governing board of the governmental agency might
make an initial counter offer that saTaries be raised by 2 percent,

when in reality, management would be happy to get an agreement at 4

percent.

: 248
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’
a“

Understandably, the governing body does not want anyone else to
know its position for the same reason that the union wants iﬁs final ‘
fall-back position kept private. Given the example stated above, the
part1es shou1d have little difficulty, through aood faith negot1atqons,
in reaching an aoreement on salaries. Naturally, most Tab0r bargain--
ing is not this simple. Nevertheless, the principle demonstrated here

is applicable to practically all proposals.

Unfortunately for négotiations,\privacy in the public sector is '
more of a problem than in the private sector. Not only do public agencies .
work in an atmosphere of the public's “right té know," but a growing
number of states are énacting "sunshine" laws, in which practically no
governmental business (including negotiations in some states) can be
conducted 1n executive session. Canfidentiality of public sector 1abor
negotiations is also made difficult by the political obligations nf
public offi&ia]s, who fFequent1y feel they_have political advantage_to

gain by revealing negotiations positions to either the employee union,

. the press, or members of the public-at-large.

Such antics are a real frustration to the professional negotiator,
whose strategy is often dependent upon confidentiality of final posi-
tions on issues under negotiationsl The union negotiator faces the
same prob]eﬁ when a member of the union team,in an effort to gain per- ,
sona]ladvanta;e, révea]s to members of management information which
should be 'kept private. ) |

In érder to achieve an optimum level of confidentiality in nego-.
tiations, the following 'points should be considered:

a. There should be only BQQ official spokesperson for each party. ’

‘s ‘Only this person should be authorized to make proposals and

v
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counter-proposa]é. A11 other persons should be admonished to
refrain from involving themsglves in negotiations. If they
persist in doing so, their stateﬁénts do not necessarily
reflect the true position of their respective parties. ‘

b. To the extent legally permissible, all granting of negotiations
guidelines should be done in private. .Furthermore, the neqo-
tiations process itself should take place in private, to the
extent permitted by law.

c. When the governing body of the union or of the governmental
agency provides guidelines and authority to its negotiator,
such guidelines should not be put in writing, because such
written documents have a way of coming to rest in the wrong
hands. As a matter of routine, negotiations notes should be
Lept private. Even those being taken at the bargaining table
should be taken in a manner so that the opposition has .no view

g of positions being taken.
d. The chief negotiator should be tight-1ipped with ;11 persoﬁs
{ other than his own pri;cipals and team meémbers. This suggestion
is discussed in greater detail in another section of this book.
Orderly negotiations require that both the organized employees and
their employer be represented by an exclusive spokesperson. The public
section being highly political, however,-this concept is often violated.

-

Specifically, it is not uncommon for un%ons to/bypass a city council -
negotiator in order to dea{ directly with the individual members of the
governing baedy. From the union point of view, this tactic is often quite

.. effective: From the management point of view, such a ptactice can be

devastating, in that such political dealings often result in settlements

e - So -
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J »
based upon tontroversial political considerations, rather than what is
proper from the standpoint of efficient government and what is best for
the taxpayers who must foot the bill and live with the services of
government.

The problem of politicians teaming up with public employee unions
is quite pronounced in'a number of cities; New York City being the prime/
example of how a city can destroy its financial integrity by mixing
collective bargaining with politics. In order to assﬁre that politi-
cians do not work directly with employee unions, the San Francisco City
Council passed a resolution thaf all communities with the city's
employee unions must go through the city's labor relations direct;r.
This policy would be wise for unions to follow also, to avoid its own
members bypassing the union leadership. Fortunately, a number of juris-
dictioné'are learning this lesson and have.passed similar resolutions

and policies which appoint exclusive spokespersons on all matters .

related to negotiations.
L 4

I Do not threaten

Threats have no place in good faith negotiations; nevertheless,
threats sometimes must be dealt with as a tagtic at the bargaining
table. Threats ;t the bargaining table destroy good faith negotiations,
which are based upon an.hgnest effort on the part of each negotiator

to find a common ground. Good faith is based upon the concept that

) L
each party will make tts best effort to concede as much as\it can in

order to reach agreement.-’

Th;égts are appropriaté only when the other party acts in obvious

bad faith. For exampie, a local city council refuses to negotiate with

25]
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the spokesperson chosen by the union, and insists on bypassing that
person to negotiate directly with indivigqal employees and/or individual
groups of employees. 'G?vén such a situation, the union would probably
have good cause to threaten the city council--but what type of threat?
Most states have provisions in their bargaining laws to prohibit actions
such as bypassing the designated spokesperson; but suppose the city
;ounci] was unaware of the provision, or did not interpret the provision
in the same wa} it was by the union? Given these possibilities, what is
the appropriate threat for t#e union to Jse? If this be the case,. it
seems that the only appropriate threat for the union to employ would be
to threateﬁthe city council with an unfair.1abor practice, which under
most state laws is the method ?o be followed in such situations.

Threats at the bargaining table introduce an unwgg;gg element into
negotiations. Threats present power as an overt weapon in communica—
tions.” This introduction of power causes the parties to move away‘from
regson as the basis for settlement to power as the basis. Such settle-
ment, however, seldom serves thé interests of either party.

When faced with threats at fhe bargaining table, the best response
is silence--at least until it becomes apparent that~thf§ats are being
employed as a deliberate negotiationé'téchnique. In such case, the
opposing negotiator should attempt to talk privately with the adversary
and educéte him as to the proper way to carry on productive neéotiations.
Should this fail, it 'may be necessary to explain to the protagonist, in

the preseﬁce of bqth teams, thai such techniques will only harm progress
Q

toward benefits and working conditions®hich are mutually agreeable and

mutually beneficial.
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In a way, a threat is a form of a negotiations concession, in that
the threatener is saying, "I intend to hurt you. However, I will with-
draw my intention to hurt you if you will do what I say. Such a convo- ////

lution puts the gnus on the other party, in that if they get hurt, it s

-their own fault. Labor negotiations take place in an atmosphere 6f threat

becaﬁse the unibn can inflict punishment by withholdipg labo¥r’, and
management can punish by withholding benefits.
Although overt threats should be avoided in negotiations, there are
instances when threats are warranted. In contemp1ating the use of
threats, the follow¥ng considerations should be noted:
a., The consequences O0f the failure-<to heed a threat might be o)

awesome as to g!!ge immediate compromise by the party being
- treatened. The danger in such use.of threats is that the

threatener might be forced to take the.threatened action.
For examp]eﬁ a city council might threaten to fire every
po11ceman hho goes on strike. Frankly, hdwever, the nature of
the threat should be commensurate with the action it is

. designed to stop.

b. A threat is useless if the adversary does not believe the
threat.

c. Threats are an ex%ression of willingness to use raw power.
Persons subjected to such threats have a tendency to find a
way to "get back." " Threats in labor negotiatjons are a short-
run tactic, and do not generally work over an extended period
of time. i

|

Fo]]owiﬁa are some useful suggestions for handling threats:

a. Convince the threatener that he will lose more than you will.
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b. Give the impression that you do not realize that you are being
threatened. This will give the threatener a face-saving
opportunity to withdraw the threat. -

c. Be irrational in your response. With great emotional expression,
indicate tha£ any consequence, no matter how extreme, will be
endured rather than to capitulate.

d. Convince your adversary that the threatened action cannot hurt
you. For example, a city council should respond to a threat
of a strike by trash collectors by showing that the city is
fully capable of collecting trash in other acceptable ways--
maybe even at a {;sser expense.

e. Take the intended action. The threatener is then forced to
invoke the threat or find a way to retreét.

f. Protest to the public. The public can exert considerable
pressure on the negotiating parties. The one which wins the

favor of the "public" has increased chances of a win at the

bargaining table.

b’

Negotiations is a process whereby two or more parties discuss mutual
concerns in order to arrive at gn agreement to which they will adhere.
An agreement entered into under duress is not an agreement which will
last.

Ideally, labor negotiations should never result in a lockout or a
sg}ike, since both are acts of coercement. In the absence of legal con-
structions to the contrary, negotiatio‘s should go on.until the parties

o ‘

find that combination of conditions under which they cén Tive in mutual

satisfaction and| benefit.
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An ultimatum destroys the spirit of cooperative effort whereby
both parties try to understand the needs of the other, and thereby take
steps toward reaching an accommodation. An ultimatum, by its very
definition, is a final proposition, condition, or demand; one whose
rejection will end negdiations and cause the parties‘to resort to force
or bther direct action.’

Bear in mind, howeypr, that an ultimatum in labor neqotiations is
not a rejection of a proposal. An-u1timatum can be refusal to bargain
or it can be a refusal to discuss an issue. Most frequently an ultimatum
is a demand to accept‘certain conditions or negotiations will end. An
ultimatum is an order to do something in negotiations "or else"! The
"or else” usually signifies that other means will be sought'to force a
concession.

Although, ideally, negotiators should always CSB{jnue until an
agreement is reached, without either party giving a final offer, this
type of relationship is often not the case. There is nothing wrong
with either party reaching a final position on all issues, but the
final position should be the result of sincere negotiations.

It is not an ultimatum to make concéssions gn a number of issues
until no further movement can be made. Once one party has made
several concessions on an item and announces that the limit has been
reached, it is up to th? other negotiator to decide to accept or reject.
Hopefully, though, making final offers sh6u1d be avoided.

From 1947 to 1969, the General Electric Corporation practiced a
form of bargaining termed "Boulwarism," named after its origin?tor,
llemuel R. Boulware, who was the Vice President in Charge in employee

relations at GE. Following the Boulwarism approach, the management of

5o
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*

GE would undertake exhaustive research regarding what it considered to
be a proper position on negotiations. The'csnclusions of such research
left only limited room for concessions at the bargaining table.
Naturally, the unions interpreted such an apprdach to bargaining to be
an unfair labor practice, in that no real bargaining took place from
the union's point of ;iew. .

Under .examination by the National Labor Relations Board, Boulwarism
was seriously questioned. The rationale of %he NCRB seemed to be that
a company should not state its final and most honest position at the
outset of negotiations; but should play the game, making a threshold
offer first, and gradually working up to (or down to) the final position.
The net result of the NLRB ruling certainly can be interpreted to be a

legal endorsement of the "game" of négotiations, even though the NLRB

has no jurisdiction in the public sector.

J. Prepare contract language carefully

The next to last act of negotiations (ratification is the final act)
is writing down Qﬁat has been agreed to; however, the act of writing
down what is negotiated cannot be separated from the actual process of
negotiations. While labor contracts are written to guarantee conditions
in the future, most labor negotiations take place based upon past
experiences. The pasf is known, but the future is unpredictable. This
means that the negotiating parties can agree tB something in good faith
only to find that unforeseen events méke the agreement very difficult
to adhere to. Normally, this problem is not applicable to the union,
since it'is usually the union which 'is making the demands. It can,
however, be a serious problem for managemenﬁ:‘ So from-management's

point of view, special care must be taken to avoid agreeing to conditions

R36
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P .
which cannot be delivered during the term of thé contract. The following

suggestions should be of help in writing tge‘1abor contract=

. Keep the agreement as short and concise as negotiations permit.
A11 superfluous and irrelevaat materials should be absent.

. Al Hanguage should be precise. Say what you mean, unless there
is some purpose served in ambiguity.

. Avoid inclusion of legal citations. Law is not negotiated'between

' labor and management--law is legislated. Disputes arising over

a labor contract are resolved by the grievance procedure.
Disputes over law are resolved by the courts.

. Avoid statements of philosophy. Say exactly wﬁat is to be done
and delete the extra verbiage.

. Avoid the incorporation of administrative forms and procedures

in the agreement. These are metters which should be left to the

N

‘ discretion of management.

. Write you own counter-proposals.. When your opponent's language
is used in preparing a counter-proposal, there is a risk that
the language will-not say exactly what you mean.

. Prepare the final draft of the entire agreement yourself. This
is not to suggest that the opponent is untrustworthy. This
suggested procedure is simply a wise safety precaution.

. Avoid including in the labor contract documents which have not
been negotiated. The only material which should be in the labor

contract is the material which has been the result of specific

negotiations.

. Before responding to a proposal, be suré to get it in writina;
otherwise, there is a significant risk of misufderstanding.

Ty
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. A11 tentative agreements should be written down in the agreed-to

language.

. A1l tentative written agreements should be initialed by each

negotiator and a copy kept by each.

. Purposeful ambiguity has a limited place in labor contracts.

From the union point of viéw there thay bessome advantage to
bind the employer to some broad obligation. From managemént's
point of view, there may be some need to safeguard itself

through the use of vague protective language.

. Use the primary meaning of words. Do not use an obscure

definition of a word.
Avoid verbal understandings and interpretations of wfitten

language.
4

. Avoid clauses which contradict another clause in the contract.

. Before a tentative clause is agreed to and initialed, have a

reading session where each team member has a chance to study the

language.

. Before the final contract is initialed, have a proofing session

utilizing members of your team. This will help avoid incorpora-

tion of mistakes into the contract. It is not safe for the
“

negotiator to proof his own work alone.

. Management should be careful not to agree to broad principles

’

in the contract: Such principles invariably become the sources

of grievances.

~

. Any confusion over the meaning of a tentative agreement should

be clarified in writing before the clause is initialed.
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. Labor contracts should Rein Tay language. WOrd§ should be Used
which are generq]]y understood by the avg?age—lay pérsoﬁ.

. Understand that the language of the labor contnaéf is controlling.
If there are no obvious mistakes in the conkfact, the 1aqgﬂage

of the contract will be applied irrespective of an} c1aih§ {o the
contrary. :

. Verbal agreements are not binding if there is na proof of such

-

an agreement.

. Unsubstantiated Bﬁnding interpretations may\not be attached Fo
the contract by one party. >

. What is agreed to is final. Failure to include a term is proof

< ~N
that it was intended to be omitted. ..

)t
. When ambiguity is placed in an agreement and d di§pute arises

over that language, the dispute will be resolved abainéi the ‘iﬁl
author of the language.

. Anything placed in the ggreement should be there for a epecific
reason. In expressly describing a particular act or law to

which it shall apply, an irrefutable inference is drawn that

what is omitted or not included was intendﬁd to be omitted and

excluded. s
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'X. CONTRACT ADMINISTRATION

In the management of school districts and governments at the municipal,
siate; and federal levels, the function of labor relations.is often vieng
as a part of a total personnel administration program. In some instances,
the labor relations function is referred to a; emp]oyee'reJations. Regard-
Tess of the title, héwever, most government agencies carry on two func- |
tions simultaneously, one function dealing with the union and another
dealing with employees separate from the union. Unfortunately, in some
Targer school,districts and government abencies, the Tabor re]atioﬁs'office,
and the peésonne] office do not always Eooperate’fu]]y because of disputes
over which office has authority over which function. Where such confg;
sion exists, the superintendent or chief executive officer shouwld under-
take effeciive measures to correct the situation.

Basically, the labor relations function consists of contract nego-
tiations, contract administration, grievance processing (a part of con-
tract administration), arid general union relationships. - For those who
want more advice on thejprocess of negotiations, the two'béoks by the

author, Bargaining Tactics and Negotiations Strategies should be con-

-

sulted.
i

A. ‘Understand the Rolé and the Nature of the
’ Union in Contract 'Administration

» e

In order to carry out effective labor re]atioﬁsx management must _

.

understand the function and nature of the employee organizatiOn as it -

248 °

261 R

-




249 ¢

re]ates to the‘fmplementation of the 1abor contract. Keep in mind that

' in th1s regard, the labor relations process 1s ‘a process between manage-

ot

ment s labor re]at1ons off1ce and the unaon 1eadersh1p, not the \
employees 1nd1v1dda]]y or co]]ect1vely In contract administration,

the fo]tow1nq po1nts shou]d be cons1qered in working with the union:

,
LI >
.

\\l/}nderstand t\e roLe pf the, uhjon ” ‘

The unwon S pr1ﬁary rote is to serve as the exclusive representat1ve
. . "‘ ’ " . -
of a unit of emp]oyees~for the}purpose of negot1at1ng a labor contracc, :

Lo . . v - , .

administering the:labor eontract, and processing grievances arising

'from disputés over the app@ication and interpretation of that contract.
A]though un1ons often‘assume other ro]es in the areas of lobby1nq and

. pub11c affa1rs, the prrmary funct1on of the 1abor union in Amer1ca \
. b

: concerns the 1abor contract Unlike their European COunterparts, whxch

Y +

' are more 1nc11ned for the Union to be an 1nstrumenta11ty of socialism, .
Amer1can,unxons seem more satisfied to deal with "bread and butter”

o 1ssues Fa1]ure to recogn1ze the 1eg1t1mate interests of the union
- ! .
‘ 1nev1tab1y w11] create serious labor problems The chief executive

'? wnowrllfully undertakés a campaign to 1gnore or underm1ne the legitimate .

o barqa1n1no aqent for emp]oyees i$ asking for unnecessary problems:.

S1nce the unxon is the agent-aghich conso]xdates the demands bdf o s
ﬁIZZOyees and negot1ates tgose demands, is it any wonder that the unxon

. expects to be c]ose]y 1nvo]ved in the adminisfration of the union .
contract? Management must understand that when the maJor1ty of the

-

“employees choose freely an exclusive barga1n1ng agent the un1on auto- « 3

matigally-bacomes the general spokesman for a]]*emp]oyeesgpnvmatters

. s 4 .
.
v
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. 5 l .
refated to their compensation, benefits, and working conditions. Conse-

quently, when dealing with such employee affairs,.management should

’

v

always deal openly with the union.

¢ .
2. » Unions are political organizations : o :

Uf a union is to-'survive, it must serve the interests of its members;
i.e., the body politic of the umion. In that r§spe§t, thevynion is a .
po]iticaf 5rganization, since its general direction is basea'upon the
wishes of its members. Failure to serve these %nterests often results

.. ’

in decertification of the union.

‘.

v s -
! ' » The fdct’ that the union is a political body has one overriding

. » i
message for management, whith is: management must be :aware that the .

union always will serve as a ré?ﬂying force for any action taken bj
management which is generally objected to by e:ﬁl@yees, or which pro-

vides the union with opportunity to make itself look good in the eyes

. - -

of its members.

. *‘ ’ ) The author remembers clearly one such cazkuyhere the .agency business
.' ‘ofgfze made én error ip issuing employee paycheqks, by is;Ljng checks for
’ . safary amounts slightly less than what‘the employees were entit]ea_to. o
o . .The.érror was discovered immediately by the businésé office, but uqforj

' tdhately, the checks had been distributed to employees. The author ;
.ca]’éd the union agent and told him of the error and assured him that
the m\%ter would be remedied immediate]y. The union agent's ed that
he was satisfied. However, desbite that statement, he immedigtely called
é meeting of local union Fepresentatives\and told them he had discovered
that managément had short-changed employees and that %ke, the union “

AN
leader, would see to it that the matter was corrected immediately. It

-~

O ‘ 2‘)),3
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apbeared in this case that even.when management aéted in good faith,
the union could not overcome the temptation to seek political gain in

&w
order to ingratiate itself with the employees.

3. Deal honestly with the union

The worst mistake that a labor relations director can make is to
get caught lying to the union on a matter which affécts the welfare of *
employees and which provides political gain for the union. Few other
mistakes will cause employees to ré]]y to the union as quickly. There-
;fore, dan;gement should at the outset decide that it will always deal
honestly with the union. This decision, however, does not mean that

manégemént must reveal all confidential information to the union. It
.dbes mean, though, that management should never lie to the union or
make a §taféqent which can be interpreted to be a'lie.

The guih§r wi]] never forget an incident when he participated in a
confidential survey of employee performance. When ésked by the union
h?ad if a secret’evaluation was being performed on employees, the author
. answered honestly iqgége negétive. Unfortunately, the union representa-
tive had been given a copy of the survey by a disloyal manager. Conse-
quently, the union'agent embarked,,upon a campaign to progg'pbat the
author had lied to him. Although the grievance which was lodged was
ruled on in favor of management by the arbitrator, in retrospect the
author‘shouid have hand]ea the matter in a manner which Qou]d have de-

-

prived the union of the opportunity to accuse management of lying.

~
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4.  Union authority is only that granhted
in the contract and in law

Although public employees may join a union if they wish and may
empower the union to take certéin aqtions, the union has no authority to
require management to tage any aetion unless such-action is required by
law ér unless such action is agreed to by management. %or example, the
federal bargaining 1§w‘and all state bargainihg laws rgquire that '5
management negotiate with the agent chosen by a major}ty of the employees
within a bargaining unit.‘ Beyond that (with mingr exceptions) the uniop
has no other rights. [Its only right is to bargain with management. Any
other right or‘authérity (pertaining to labor relations) must be gained
by consent of the employer. This is an important é&ncept, because it
means that government agencies and school boards are free to manage
their operations as they see fit, except where management agrees with
the union to do otﬁerwise.

Unfortunately, many uninformed supervisors seem to think that the
union has powers which are not in the labor contract or granted by law.
In consulting with government agencies and school districts, the author
is constantly asked if the union has the right to carry out certain b
activities not sﬁe]]ed out in the labor contract. For example, in many
school districts and govérnment agencies, union officials routinely
visit with employees while they are on the job. Often management is
not aware of such visits, or neglects to object if it does know of such
visitations. Such ajfractice, if allowed to continue unobjected to,

becomes an established and approved practice and 1likely could not be

stopped except through negotiations with the union.
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This example is presented not necessa}ily to suqggest that union
officials should be prohibited from talking with employees on work time,
but to indicate to the reader that a union has no rights except those
agreed to by management or those granted by law. By recognfzing th%s
fundamental principle, management should be more able to retain its
management$right3 and should be more able to exact concessions from the
union as management concedes certain rights to the union.

5. Seek open communications
with the union

Some school districts and other government agencies try to isolate
the union by constructing a wall of sience. This is a mistake. Under
skillful direction, management can gain more than the union can gain by
open communications. Although management should kgep the union informed
of intended actions and developments of interest to the uniog, the labor
relations director should Zisten more than he talks.

By being available to listen to the union, the labor relations
director provides a safety valve for employee unrest.. Furthermore,
sympathetic listening often reveals mq;h information .about conditions
gpong the workers (and managers) that otherwise might not be known to
management. By listening carefully, management is apprised of legitimate
employee problems and complaints and is enabled to resolve them before
they become grievanées or negotiations demards. In one'government
agency where the authd; served as employee relations director, the full-
time union director was the single best source of information vital to

heading off problems. This came about primarily because the author

was willing to listen to the union head and to encour¥ge him to discuss

| 3
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problems and matters of mutual interest. The union leader seemed unaware
that his willingness to talk revealed much information about the union

which was helpful to the agency a¥dministration in keeping the upper hand.

6. Try to resolve problems informally

If all sgpervisors are well-trained and the agency has an "en]ightened"
personnel ;;ggram, few troublesome demands should be brought to the par-
gaining table and few griévances should be lodged. By helping employees
on a day-to-day basis and by cooperating with the union, management
should be able to achieve higher productivity than would be the case under
less "enlightened" circumstances. Naturally, such an approach to employee
relations assumes that the government employer_recognizes employees as
va]Lab]e capital investments and assets, and that the union recognizes
the advantage of cooperation with the employer. Although this assumption
is falacious in some public sector operations, the goal of enlightened
management is a goé] which ghou]d be sought in all civil service and
public education operations. .

7.  Alert the union to important actions
to be taken by management

Because some government administrators resent the presence of a
union and seem even fright%ned by the union in some cases, these govern-
ment administrators are unable to establish profitable working relations
with the union. Once a union is legitimately established, management
has but one choice--make the best of it. True, labor-management rela-
tionships are not always ideal; neverthe]ess? it is possible in mégt
situations to turn thé union into a management asset. But before this

can be done, the umion must trust management. One way, among several

ways, to acb_i_ge such trust is to infﬂthe anion first of important

256



255

-

activities’intended for action by the administration. By following this

-

rule religiously, the union will serve frequently as an aide to manage-

-ment rather than an impediment, in accomplishing its goals. Naturally,

the union will not always agree with management on all intended actions,
but at Teast the union is disarmed from making accusations of bad faith

against management.

There are several advantages involved iﬁ alerting the union to

important actions planned by management: .

a. The union is not caught off guard by some abrupt development
which may concern employees. When a union is surprised by
some important manayement act, the first reaction of the union
is to respond without adequate information. Usually, thiscﬁf\\
response takes the form of some negative action.

b. Trust and,credibility are developed between the two parties
when management takes the union into confidence. This bond
helps the-parties work through peacefully their various pFob]ems.

c. Management is given an opportunity to discover what unantici-
pated probTems might be assoéiateq with the intended action
befowe the action is actually taken, thus a]]owin§ managemgnt

time to modify the intended action in order to make necessary

corrections.

8. Do not negotiate after closure

The labor contract should contain all of the items that the union
and the employer have agreed to during negotiations. Once negotiations

are over and the contract has been ratified by the union and approved

.

by~ the governing body, there should be no further negotiations. 'Any

demands that arise after closure should be held by the union until thew

RE7
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contract is reopened for renegotiétions. Failure to follow this
jmportant and fundamental rule weakens management's powé; at the bargain-
ing table and erodes tHe righf to maﬁage. Furthermore, unending-nggo;
tiations create an atmosphere of unsettled conditions of employment
;whjch can-damage employee morale and impede productivity.

9. Stay out of the union's
internal affairs . . : P

.

Some-Machiavellian government qfficié]s have tried to neutralize the .

union by attempting to manipulate and control the internal affairs of the

union. fhis strategy usually backfires. when faced with a union which

does not operate according to standﬁrds and methods agreeable to manage-,

ment,‘management should not attempt to subvert the union by planting

informers, spreading anti-union rumors, harrassing union members, or

§enera11y engaging in other similar unsavory activiéies. Rather,

management should deal openly and directly with the union in its com- = .
Jﬂb]aints against the union. Attenfpts to infiltrate the'union through

various methods usually provides the union with a ‘ready-made opportunity~

fo} confrontation, fro; which the union often emerges as a victor.

10. Don't let the union intimidate .
first-line supervisors . i

As stated earlier in this section, many supervisors seem to accord
more rights to the unién and infer mbre power to the union that exist in s
r9a1ity. In many cases, supervisors who work daily with rank and file 1
employees and who have not been invofved in negotiations see& susceptible _‘ '
to union pressure: It is not uncommop for some'firét-1ine supervisors

to allow union activities on company time whigh are not provided for in

-

» A

. the labor contract. Such permissiveness,is a mistake, but can be

. . 2 ““]‘
o9

. )
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corrected by provid%ng supervisors wl;h instruction in the areas of
employee subervision; contract administration, and grievance processing.
. By providing such an education program, much will be achieved in

. 1 4

restricting the union to its propet .role.

11. Don't get too close to the union .

.

Some'inexggi?gﬁbed‘énd i11-informed labor relations directors seem
to believe that management interests’9re\servéd best by estab]iihinq a
“good old bu?dy" relationship with the union leadership. This is a
mistake. Eventually, such a close relationship will run into problems.
Either the employer will beéin to suspect its own negotiatOr or the
employees Qi]] begin to feel they are being solg out by their negotiator.
Therefore, fﬁe best approach to dealing wi® the union is to employ the
"arms-length" approach.' Qnder this approach, the union is dea]E with on‘

a regular basis; but always in a detached, businesslike manner.

3

B. Managers Must be Trained in
Contract Administration

- ot - N"a

A S

The impliémentation of the labor contract should be a §er{ous matter,

bécause the'qontract'is the basic document which determines the ‘compen-

sation, beneftts, and working conditions of .employees. ‘yhether the

-

' con;ract'cbntajng a grievance arbitration clause, or whether the arbi-
..tration clause is binding or advisory, and willfyl féj]ure to Tive up
‘fo the spirit of the contract will create a wa]i betweenfmgpagehent and
the employees and provide the unién with a cause to $urther attract the
loyalty sof the workforce. “ -

There is generally no excusé for abuse of the labor centract by

t 4

either party if both comprehend their respective ro]esi‘ As far as
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" management is concerned, certain steps _should be taken to prepare the

administrative staff to implement and live with the contract.

1. What you do is more important . ' .
than what you say ' -

| Some public employers seem to think thgy canﬁdecei&e employees into
believing that -the employer is concerned with.the BES£ interests Sf -
employees by“makjng ;peethe§ fi]led’with-chchgs about the welfare of
. the workers. - However, neither employees nor their uniop are so ea§i1y
misled by such jnsincere actions. For the most part, the employer will
be judged by what he doeé.}atﬁér than by what he says. For‘examp1e,
tHe_vo]untary igsuance of paychecks prior‘to the Christhas hol?day will

- 1 . s
be more appreciated by.the employees than all of the mahagement goqd . .

- ”

wishes for a Merq‘ Chfistmas. Or, an early release of emp]oyegs_on thé

last womkdaygpefore the Christmas ho]iday‘wi]k mean more than all of ' .

¥ > -
F— a

those company Christmas "ﬁénties." . . -
.

/—.

b4 '] ’ . 3 I4 > ‘,’ '
- , ) M A N ’b‘
2, ldentify management personnel . T ' A
. \ -l :

A very common problem.is created in labor relations by confusion

over who is management personnel. The primary cause of this problem it

the use_aﬁ_"straw bosses"; that js,:persog§ who "supervise" othar ' -
employees on,a daily basis, but whose management affiliation. is uﬁc]ear:" » -

° ’ ) * M N e ‘
Practically every public sector bargaining unit has such positions. Fer . |

example, are head nurses in a public hoigifil7supervisors; or a}e'théy

rank and file emp1oyeés? Although the head nurse is the peréon whb.most
frequently gives direction to other nurses, the head,yursesz'nof
neceésar%]y a‘"supervisor." The forémanlor crew chief opt 3'5a16tenance

o team.ﬁay or may not be a manager,?ﬂespite thé fact that|gréct?caf]&-a]1 g’ oL

N .

\

R RET o ’ 2") ’ i .-
-
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daily work direction may come fgsm him. Htgh ranking officers in both
police departments and fire departments may actual]y he unit members,
AdE§p+te the fact that they may have fumctions in directing the work-
force. Many large school districts have 'department héads in the secondary

ES

schools, as well as "coordfnators" and "resource speciaijsts," all of whom

néition to other teachers. '
G,
In all of the €ases cited above, these "straw'bdsses? may in some

engage in giving some

respects act like supervilors, when in fact they are most likely not
- ¢
members of the management workforce: In such instances, there is the .

risk that these persons will give some direction toYother employees

Ly

whijch is viewed by the employees as an official management direction,
thch in some way violates the labor contract. Should a grievance be

1odged as. the result oﬁ such direction, the gr1evance is then complicated

B A

by-the 1ssae "of whether the d1rect1on g1ven was authorized by+management.

R -

In*order to minimize suchk’ prob]ems, all emp]oyees, part1cu1ar1y

management personne1, should *have accurate job descriptions, and the

4 L}

\ .

actua] work of the employee shou]d be cons1stent with the 6ff1c1a1 written’ 'r

IS

job descr1pt1on “"Phis job descr1pt1on, then, becomes the bas1s upon

N \ ¥
N wh1ch a determ1nat1on is made as to whether the emp]oyee 1s 1nc1uded in *

.

L Y Bl
the barga1n1ng un1t or is a member of the management staff. Jhe def1n1—

’

tion of, ,what is a management p051t1on is. usua]ly oonta1ned in the

N ~a

barga1n1ng Taw.*" Thys_subJect is digcussed further elsewhere in th1s -

.

. - N e,
v . R
00K. . . .
» L . ’ .o [ . .
O Lt . ¢ .
B ] ~ N

3.  All managers should, be driented ** ‘ L Y -
" to the labor gontract - R
». To, assure that managers understand the1r ro1e in’ contract adminis- ¥ '
" tratdon, a dﬁmber of steps Should be, taken. . * ", '

.
’ o ~
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a. A1l managers should be given a copy of the contract and be <
required to become famiT}ar with its contents.

b. The definition of a grievance should be understood thoroughly,
and each.sdbervisor should understand that action should be .
taken in the event that a grievance ‘should be lodged against
him. Y .

c. All deadlines in the contract should be noted and adhered to.

For example, a dead]iné for performance evaluation must be . -
noted and complied with; otherwise, there would exist the ¢
chance that a legitimate dismissal would fail due to a vigla-
tidn of requirement in the éontract.

d. Key contract administrators should be given special seminars
in labor relatiqns, and they should undertake a program of
self-study in labor relations by reading appropr%ate publica-
tions.

. C. Language Disputes gne the Chief = ,\ . .

Cause of Grievances : oo
wr .

Despite the good efforts of both negotiators, disputes over the
meaning of certain contract 1angua§e is inevitable. For example, here
is an actual contract provision negotiated by two very cémpetent nego-
tiators. What does it mean? f . .

"An employee who doés not work the day before th; holiday
" or the day after shall not be entitled to ho]iaay paf."
. Careful reading of this language reveals a number of possible interpre-
tations.

\

Here is another example from a reputable labor contract:
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& - \

“An employee shall be paid, time and one-half rate for
hours worked over forty (40) hqurs in any work week, or

N for hours worked over eight (8) in any work day. The .
payment of said overfime shall be_based upon the "
: 3y
4 . \
employee's base wage." .

3

. -
Confusion exists in the language above. For example, if an employee ‘

is sick one day er takes a vacation daylduringsthe work week, and is
requ1red to work the f0110w1ng Saturday, when® Monday through Friday con-
stitutes the\work week , shou]d that employee rece1ve overtime? Manage-
ment may well argue’that it is not oblﬁgeq to pay ové(ﬁime because the ‘
employee did not actually work 40 hours. The unioh; on'the other hand,
may argue that the employee was\paid while off works ard this is the

same as having worked. A]thougﬁ the contract does not'epecifica11y state
that sick leave and vacation shall be.cbnsidered ae ttme worked, netther '
does it state that this time shall be ignored when computing overtime.

Both 1aborﬁand man;gement may have had their reesons'for pmitting a more '\
specific provision for overtime from the contract. Such:embiguity fre-
quently results in grievances be%ng filed. In orientjnj ;ﬁpe;visors to

the labor contract, all language ambiguities should be noted" and .
N .

clarified. : .

‘D. Note These Tips P ’
Here are some suggestions to hgﬁp avoid problems in-contract adminis-

tration.

~—

1. Apply the contract uniformly
to all unit members

A

2

_-If the contract is interpreted different]y for different unit members,

.

there is 11ke1y to be a griefance, and in such cases the arbitrator may

- 273 .
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decide that the propef interpretation is the one which gives most benefits

tb the employees. ' _ J

2. Try to resolve all contract
problems informally

Without question, there will be differences of opinion‘between the
union and management over the proper app]%cation and interpretation of the
coétractx In such cases, managgment shou]d make every reasonable effort
to.resolve the matter informally. Otherwise, the union may "go public”
with its comp]éint, or it may encourage a grievance. In either case, an
informal solution is almost always preferable to management. Based upon
over t@enty~five~years of dealing with employees and union complaints,
the author can assure the reader that the longer such complaints go

AETYIIN
unresolved, the more complex they become, and the more likely is the

-

chance that management will lose.
»

.

/
3. Keep dialogue open

As long as the union and the emp]oyef are in good faith discﬁssion
on contract problems, there is less chaﬁce that the union will seek othér
forms of redress less acceptable to management. It's only when the dis-
- ;yssion stops or when an impasse has been reached in discussions that

. management can expect the union to undertake other remedies. When this
- ~happens, it is very likely that the problem will become worse and more

"difficult ‘to resolve. °

P . E. Unless Negotiated Away, These

g‘?j Rights are Yours

As stated éar?fer, the only rights which the union has are those

. ¢ .
provided by law aqﬁ,those granted by the empldyer. As far as its rela-

_tionships with the employer are concerned, the union has no other rights.

27 ' '
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Therefore, unless given away by the governing agency, these rights con-

1y

™

tipue .to be ‘possgssed by -the ‘employer:
) . 7 ":" / .

1. To direct the wortkforce, ' ’ : .

Except as proh1b1ted by law oy prec]uded by spec1f1t terms of the ' ,
labor contract,~the govern1ng body and its staff should continue to take

whatever r‘easonab1e act1ons are necessary to see to it that a]ﬁmp]oyees .

perform their 'tasks in an acceptable manner. . > ' )

" 2. To establish agenéy policy ‘,\\A\J o ’

o

Except in the areas'of emp]oyee compensation,. emp]oyee benefits,
and emp]oj”e 'working cond1t1ons," the 1abor contract.should not 11m1t
the government ‘agency or school d1str1ct from enact1ng any agency po11c1es
“wh1chare needed and appropr1at/} Natura]]y, the 1mp1ementat1on of sueh

pol1c1es~may not un1Tatera11y abrogate rights and benefits which

eﬁéioyees have in_the'Tabor contract.

-

) 3 To - hxre, promote demote, transfer, . .
- retain, suspend, ahd fire employ‘ees )

o

The rights mentioned here are pr requis1tes to managing any opera-
tion, whether pub11c or. private and uniess the emp]oyer has given thesea

pdwers away, the employer shouid confinue to have unencumbered freedom

- X

Tn these areas, as 1ong ag its act1ons are exeroised with a reasonable o
deqree of good Judgment" ‘, ' ’ ' -

-

[}

4. Maintain efficiency of operations

A private employer must operate ef?ic'ent1y if it is to stay in,
bus1ness and survive compet1t1on Simi]ar]y, the pub1ic employer must

: operate eff1c1ent1y in the best 1nterests of the\nublac by statutory
Ry . \

.‘}f“ o ' o . : . R
:’:‘ ' ¢ 2 o
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4

ob]%@aiion. ‘Ideally, ne labor contract should be allowed to interfere
with this overriding obligation for efficient operation. For example,
if a scho oard wishes to build larger schools:-in order to achieve

) - &
greater effici®y, there should be no provision_ in the Tabor contract
to prohibit such action.

-

5. Keep "reserved" rights _ _ -

.

Un2?§s‘an employer has agreed to a "maintenance of standards" clause
or a "past-practice” clause, the employer should remain free to take any
action not specifically prohibited by law or precluded by the labor

‘contract. A good “zipper" clause,and a "good management rights" clause ,

”»

can assist materially management in retaining its "reserved" rights. To
* N

-7

operate effectively and efficiently, government must remain free to take

all appropridte actions necessary for thechublic good. If the issue of
past practices and'manaqement rights is left-unresolved, then any action

v ¥

of the qoverning'ibdy (or its agents) which affects the "workj g condi-
, .. ° .
tions" of employe€s can be challenged by the union through the g iii?pcé
0

procedure, or at the bargaining table, or. at some public forum--no f

which is to the best ihterest of the agency.

1} » , o
» L 4




DG YOU NEED HELP.IN ANY OF THESE ARéAS?

JChief Spokesman in Negotiations
4
Grievance Processing
A
14
Grievance Arbitration .

Employee Compensation

Job Classification

Labor Relations Seminars
Development 6f Policy Manuals
Negotiations Imp?sses

Employee Benefit Assessment

éjganagement Audits

WRITE TO: .
B Richard Neal Associates
- Box 23
Manassas, Virginia 22110
. b - ,L
<
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