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INTRODUCTION A P

"During thé opening years of the 1980s, fo;ly,states and the federal
government had laws which pgrmitted collective bargaining between public
employees and their public employers..- Thousands of public school dis-

x . Vs
tricts and other governmental jurisdictions ‘were involved in the labor '

negotiations process; whereas 1955 than two decades ago, there was

a]most‘né collective bargaining in khe bub]ic'se;tor. A11 of this gid
not come about without a pficew Partly due to massive unionization of
pubfic employees, government is less responsive to the needs of the
public, costs in go¥drnment services have escalated fa;ter than any
other segment of the ecénomy, public employees, their emp]oyers.and

the public have been polarized, efficiency in government has generally

'declined, and government has become less democ}afﬁc, due to the ex-

T
clusive rights of private unions to negotiate with public bodies.

‘How did all this come about? ‘There are many complex reasons, some

N <

“of which are: .

1. Rampant Growth of Government

B

At the end of World Wak Il‘about one out of each twelve workers

was on a public payro]] By 1980 that figure had increased to.an

alarming one out of five workers During- that same period the costs

of- government increased at a rate faster than inflation and the goverﬁ-
ment sector was the -fastest growing segment of our ecoriomy. As the
number of public emp]oyees grew and as astronomical funds were

1
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1

- transferred to govérnment service, it was only natural that public .

¢

empLoyee organizers would sodh discover the great potential for

unionizing public employees.

‘2. Private sector collective bargaining

During the period of frightening goverhment growth, collective
bargginiﬁg in the private sector reached its peak. Strikes and settle- (/“
ments became daily news items in the press and on television. The A’/ y
natioq'came to accept that collective bargaining was the ;orma1 way /

and the right way to conduct business. A1l during that period, public

employees yviewed the "ga{ns" of industrial beorers with envy. Rapidly

€

the popular attitude arose that public empToyees were. "second class
citizens" because they éid not have bargainingvrightg. Consequently,

a vast lobby network developed to exert political preséure on the
politicians to grant collective bargéining rights to public employees.
The';%rst breaéfhrougﬁ in this lobby effort was the approval of -
Executive Order 10988 by President Kenneéy. Immediately thereafter

one state afte; another enacted bargaining laws for their logcal and

state public employees.

3. Perceived lower pay

1

There ﬁas always been a popular myth that public employees are
treated less we]]lihan private employees. Despite a number of studies
that indicate pub]ic‘gmployees-are as well off or better off than
private emp]byeés (wh?n all re1ev?nt'factor§ are consideréd,.e.g.,’job
tsgure)z thé general be]ief.of "second class" citizenship cpntinued.

Because of this perception, there was morg'support for collective

d

» I

bargajning than would have been the casQ\otherwise.

12




4. Unlon pressure o

As the public emp]oyment force was_érowing, union membership in the
privafe sector was falling.  Given this'situation it Qgs no wonder that
"some labor unions sal the public sector as an opportunity to obtain
additional dues-peying.members: Consequently, @ number of unions ‘that
had been historicé11y7assoeiated with industry, now turned their atten-
tion to public emptoyees, and with some success increased their member- |

I ships.

5. Reapportionments

In 1962 and 1964 the U.S. Supreme Court handed down two decisions
' whieh dealt with the “one man, one vote" concept. As a result, begtp—
*ning with Michigan, §%ate after state was required to reapportion_thejr
legislatures. As 5 result, the political balance swung more to the
p&pu]ation cenpters which are generally contro]]ed by Democrats, the
“workers" party. Consequently, support shifted during the sixties to
legislation more favorable to labor, makingyco]]ective bargaining laws

for pdg1fc employees more likely.
' §

6. Legall decisions .

v

Beglnning in the 49505 a number ofistéfe ehd federa] court deci-
sions Qe}e handed down which made ig/jncreasing1y clear that public
emp]dyeesihad the right to join 1abor\3nions and that collective bar-
gaining was not prohibitee by the Constitution. Once the legal f‘ame-

work for barga1n1ng was estab]ished the union movement had one more

obstacle removed from its path.




7. Executive Order 10988 -

In 1962, President kenhedy signed his famous Executive Order 10988,
which gave collective bargaining rights to federal employees. Beginning
with that act and within fifteen years, most of the states had enacted

collective bérgaining\]aws for state and local- public employees.
&£ .

8. The weakening of local government

There is no doubt that the power of self-government has shifted
relentlessly over the decades from the local community to the state and
federal governments. As'a result, local municipalities and school
districts increasingly lost their powers and became 1e§s able and less

willing to resist the pressures of unions to be recognized.

9. Governmentized private enterprise

. As government grew alarmingly for three decades .after World War II,
incre§§ing1y, government took on the enterprises which normally would
have been handled by the private sector. City after city, govern-
mentized transportation, power, trash tollection, ports and docks, and
welfare. As ‘government took on more such enterprises, it also took into
its fold employees who believed in the industrial model for labor rela-
tions. The more go;ernment involved itself in matters of private enter-
prise, the less able’it w;s to resist the granting of bargaining rights

to the employees of these socialized private enterprises.

10. Inflation
. Government created inflation and then the employees of the same

government that created inflation demanded to havé collective baraaining -

rtahts ,in order to keep up with inflation, which added to inflation. As

t
2
v
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5
‘ ‘inflation continues to do its insidious harm to all worker;, many
xpubh‘c employees seem to believe thqt the only answeh is to deménd
more. Not only is giving more to ﬁub1ic emp]pyees nét the answer to
inflation, it contributes to inflation. But no matter, union leaders
have never been leaders in understandi?g what makes a vibrant and

/2

profitable economy.

11. Misunderstanding

The author is convinced fhat collective bargaining in the public
sector (as now construeq) is a colossal misunderstanding of the nature
of public service and differences between the private and public

sectors. An exﬁanded discussion of this theory is discussed in this

book. , . '
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|. GOVERNMENT GROWTH FOUNDATION

-

FOR UNIONS

/-

A. Government Pay Grew 14g§rLast‘Decade

According to the Tax Foundation, 1 paychecks for the na%ion's state
and local government workers have shot up 149 percent 1n ten years,
despite a much more modest 30 percent-increase'in the number of workers
employed. In October 1980, fhe monthly state-local payro]] tgta]e& .
$14.7 billion, compared with $5.9°bi11ion a decade earlier and $2.2 '
bi]]i&h 20 years ago. ‘ |

For the same ten-year period, 157& 1980, the gross national pro- °
duct (GNP) grew at 16§&”Erégnt the Tax Index c11mbed 174 percent, and
inflation chalked up a 94 percent increase. .

In the fall of 198b, 1} million full-time equivalent employees
received paychecks from States or localities, whereas 8.5 mi]]ionuhe1d -

public jobs at those levels in October 1970 and 5.6 million in 1960.

é 16 percent increase over the decade, froh 420 per 10,000 of popula-
tion in 1970 to 488 per 1&,000 ten years later.

California emp]éyed the mosthbub1ic sector worLers, 1.1 million .
in 1980, followed by New York, with 946,000. Ten years earlier, their .

\ relative, positions were reversed.' York had 935,000 state-local

]Monthlerax Features, Tax oundat1on, Inc., 'vol. 25, no. 8, .
a September 1981. ’

The ratio of public empldyees to the public they serve has‘%egistered ]
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. R
- workers then, compared with 892,000 .in the Golden.Gate State, Vermont

employed the fewest pub11c workers in October 1980 (25 000), while Jr
. Rlaska held that distinction a decade ear11er w1th 16,000.

State and 1oca1 government emp]oymegt rose by 0.9 percent in 1980,
‘compared to ag].] percent increase in U.S. poph1atioh. This represents ‘
a continuation in the slowing of state;15ca1 ehp1oyment growth of the
1ate 1970s, but it marks the first time in postwar history that state-
local employment increases have fa11en behind U.S. popu]at1on )

In comparison, state-local public’ eﬁp1oyment averaged 2.6 percent
annual growth during the 1970s and 4:4 peércent QUring the 1960s.

The charts following demonstrate these?statﬁstics in tabular form.

I
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STATE AND LOCAL GOVERNMENT EMPLOYMENT AND PAYROLLS
Month of Octerr 1970 and 1980

a

L

'Emp1oyeesa per

Emp]oyeesa October Payroll 10,000 Population
: Amount
Number (000} Percent °  (millions) Percent Number Percent
State 1970 1980 Increase 1970 1980 Increase 1970 1980 , Increase
TOTAL 8,528 11,047 30 $5,906 $14,730 149 420 - 488 16
Alabama : 136 1 £ 44 - 10 214 206 394 504 28
Alaska . 16 ¢ 32 100 16 69 331 515 803 56
Arizona - 77 137 787 56 198 254 435 506 16
Arkansas:’ 73 106 45 - 34 .105 209 380 465 22
California . 892 1,108 24 . 784 1,864 138- 447. 468 5
Colorado . 107 149 39 69 206 . 199 484 515 6
Connecticut 113 138 22 87 - 193 122 37 445 20
26 31 19 ‘ 17 39 -129 472 526 1
295 459 ° 56 186 546 195 434 an 9 o
. 198 308 56 105 321 206 432 563 30
Hawaii 38 49 29 30 68 127 49 - 503 1
Idaho 32 » 45 41 17 54 218 455 481 6 -
I11inois 440 509 -~ 16 336 . 745 122 39 446 13
Indiana 199- 248 25 126 . 295 136 383 451 18
Iowa 122 148 21 76 188 147 432 508 18
Kansas 106 127 - 20 61 146 139 470 536 14
Kentueky 115 155 35 65 177 172 356 423 19
Louisiana 160 224 40 88 . 240 173 438 532 21
Maine . 41 . 51 24 22 59 168 412 458 11
Maryland - 161, 231 43 n7 - 319 173 411 547 33
Massachusetts 22 287 26 162 395 144 401 500 25
Michigan 359 435 ° 21 291 695 . 139 404 470 16
Minnesota 162 203 25 120 292 143 425 498 17
Mississippi 94 - 130 ° 37 42 122 190 422 514 22
Missouri 184 229 24 11 261 135 392 465 19
Montana 33 44¢ 33 20 - 54 170 479 556 16
Nebraska . 74 93 . 26 43 © 109 183 . 498 590 18
Nevada 25 40 - 60 19 57 200 519 501 -3
New Hampshire 27, 41 52 17 47 176 361 450 25 .
v
UL _13
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State and Local Government Employment and Payrolls--Continued I / , }
- l 1} }

e e S S

s

Emp]oyeesa Per

Emp]oyeesa October Payroll 10,000 Population
) Amount , :
~ Number (000) Percent (millions) Percent Number . Percent
State 1970 1980 Increase ~ 1970 1980 Increase 1970 1980 . Increase
New Jersey 268 370 38 200 518 "] 159 374 502 34
New Mexico 49 77 57 29 91 214 486 590 21
New York 935 946 1 ) 754 1,393 85 514 539 5
North Carolina 189 298 58 112 342 205 » 372 508 37
North Dakota 28 33 18 17 43 153 450 503 1
Ohio : ¢ 390 473 21 256 - 614 140 366 438 20
Oklahoma 107 158 48 . 59 17 190 420 524 25
Oregon 97 135 39 67 189 P182 463 514 11
Pennsylvania 414 475 15 \ 282 635 125 351 401 14
. Rhode Island ' 36 45 25 25 62 148 379 471 24
South Carolina 103 161 56 53 172 225 ., 3% 516 30
. South Dakota 32 34 6 18 37 . 106 483 500 4
Tennessee 162 225 39 85 248 192 414 490 - 18
Texas 454 695 53 265 826 212 405 488 20
Utah 48 68 42 30 88 193 449 463 3
Vermont 19 25 32 : 12 28 133 424 482 14
Virginia 184 269 N6 115 32i 179 39% 503 27
Washington 160 204 28 120° 314 162 468 498 6
West Virgipia 72 100 39 39 108 177 412 511 24
Wisconsin 183 226 23 135 325 141 414 480 16
Wyoming . 20 30 50 12 40 233 603 644 7
Dist. of Columbia 49 49 b 37 86 - 132 643 763 19
qry11-time equivalent employees.

éLess than .5%. ' '

2Spurce: Bureau of the Cénsys, U.S. De.artment of:Commerce; and Tix Foundation computations.

~
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o GOVERNMENT EMPLOYMENT AND POPULATION®

.
«

Federal State and < Total
Fiscal Executive Local u.s.
Year Branch Governmenis Population
. , — (in thousands) _
1947 \ . 2,082 3,568 144,698
1948 2,044 3,776 147,208
1949 2,075 ) 3,906 149,767
1950 . . 1,934 4,078 - 152,271
1951 2,456 4,031 154,878
1952 ' 2,574 - 4,134 157 653
1953 - 2,532 ‘ 4,282 , 160,184
1954 2,382 4,552 163,026
1955 - 2,371 , 4,728 165,931
1956 ” 2,372 . 5,064 168,903
1957 2,39 5,380 . 171,984
1958 . ' 2,355 5,630 - 174,882
1959 ’ 2,355 5,806 177,830
1960 2,371 6,073 . 180,671
1961 .+ 2,807 »6,295 183,691
1962 2,485 6,533 186,538
1963 2,490 . 6,834 189,242
1964 2,469 7,236 / 191,889
- 1965 - 2,496 7,683 ’ 194,303
1966 2,664 8,259 - 196,560
1967 2,877 8,730 C. 198,712 .
1968 2,951 9,147 200,706 -
1969 2,980 . 9,496 202,677
1970 2,944 . 9,860 . 204,875
1971 2,883 10,257 207,045
1972, 2,823 10,640 ‘ 208,842
1973 2,J75 . 11,065 210,396
1974 2,847 11,463 ‘ 211,909
1975 2,848 12,025 213,450
1976 2,850 12,408 215,074
1977 - 2,797 12,601 216,814
1978' 2,888 12,743 ‘
1979, 2,864 12,942 * N
1980 2,902 13,155 ‘

»

(e}

3Budget of the U.S. Government 1980 and U.S. Commerce Department,
Bureau of the Census.
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8. Public Employee Workforce
Grows Relentlessly

In 1940, therezwe[g,about 3:5 million government’emp1oyees in America,
a number which reprgsénted about 6.5 percent\éf the civilian labor force.
By 1950, government eﬁp]oyment had c1imbed to about 5.5 million, or abput
9 percent of the civilian workforce. In 1960, the numSer of governmen£
employees had reached ;bout 7.8 mi]]ioﬁ, or 11.percent of the workforce.
In 1970, the téta1fnumber of government emp]oy?es had reached % stag- .
gering 12.6 mi]]i@g (10 mi1lion were state and Jocal employees and 2.6
million were‘feggial employees), or 15 percent of the nation's employ-
_ment force. 'Byf5975, the total number of ;11 government employees was
about 15,m11110n, or 20 percent of the total labor force. Although
there were some signs of abatement as the n;Z;;h exited from the 1970s’,
1980 found government employment at an all-time high in the history of
the nation. ’ )

Here's the big picture. In 1940, about one out of every fifteen
workers was on the pubiic payroll. At the end of wSr1d w;r I1, about
one out of every twelve workers was on the public pa}ro11.= At the
opening of the 1980s, about one out of every five workers was on the
public payro]].‘ This one set of figufes.is probably more important

than any other set of data in helping to explain the plight of the

nation's economy as it entered the 1980s. ~ .

\

. Government Growth Slows -k
F - = .

in the ranks of local government workers

ith a sharb decrea
leading the way, the total n f government <jobs in the United
States declined in 1981 for the fiPst time since the end of World War

11, according to the U.S. Bureau of Labor Statistics. The number of
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people on' federal, state, and local government payrolls dropped by

@ t
. 316,000 to a total of about 16 million in the twelve-month period
ending OCEober 31, 1981, the Bureau said. Of tjpat figure, 246,000 were

Vad
in local government, 30,000 in state government, and 40,000 in federal

s

government. P
: [ J

For most of this century public sector employment has risen
/ "

14

steadily taking a large share of the total workforce, and during the

Great Society era of the 1960s, governmeﬁt employment was the fastest

growing segment of the nation's labor market. Until 1981, the only’
other periods of decline in government employment recorded by the Bureau

- . {
were the recession of 1920-21, the Great Qspression years of 1932-33,

and the period between 1944 and 1947. .
) 4 »

D. ACIR Also ldentifies Slowdown
in Govgrnment

-

The Advisory Commission on Intergovernmental Relations (ACIR)

4

released a report at the end of 198¥/1n jts Significant Features of

Fiscal Federalism which details a slowdown in the growth of government.

According to .the ACIR between 1942 and 1976 the state and Tocal public
sector was a high growth 1ndu§try. Since 1976, however, state-local
govern&ent has become static, if not declining during 1981. In contrast
to the earlier thirty- four-year period when state-local spend1ng grew
almost three times as fast as the economy, the rate of increased govern-
ment spending slowed significantly.

The following illustration depicts the decline in "real" state-

\ .

local spending.
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The Decline In “Real” State-Local Spending “4)
(Decline in Local Spending Commencing 1975, State Spending 1977,
Fedeul Aid Flows 1979) ‘

: .
\ .
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4Pul3j_i‘c_ Administration Times, January 15 a publication of

_rul . 1982,
the AmerPcan Society for Public Administration.
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E. Un!on Decline Follows . -

Public sector unions seem to have reached their peak membership in ‘
1974, when 51.1 percenf of the full-time state and local government-work-
force‘belonged to a ynion, acbording‘to the U.S. Census Bureau. However,
in*1975, the perceniage had dropped to 49.9 percent, and by 1979 the
percentage was down to 47.9 percent. In the private sector the pe;;ent- |
age of unionized workers péaked in 1953 at 25.5 percent, but by 1978 the
pe;centage had dropped to 16.2 percent. It would appear that union
popularity wears off after a period of time.

Begihning in 1962 wigy the signing of President Kennedy's Execu-
tive Order 10988, which granted collective bargaining‘to federal
employees, some ‘forty states adopted collective bargaining laws, all
by 1975 when California adopted its law, but no other states have
adgpted a bargaining law since then, ekcept for one in 1978--Tennessee.
The fo]]éwing chart is based upon U.S. Census Bureau5 information

indicating full-time employees belonging to employee unions or asso-

ciations.
Organized Organized
Year . Local Emp. State Emp. Total
1972 3,351,227 941,774 4,293,001
53.5% 40.7% . 50.0%
1974 3,755,390 969,741 ‘ 4,725,131
56.0% . 39.3% 51.5%
1975 - 3,697,267 1,004,961 4,702,228
o 53.9% 39.6% 49. 9%
1976 3,745,328 991,634 4,736,962
. 54.1% " 38.2% 49,8%
1977 3,701,083 1,008,548 4,709,631

51.6% , 37.7% ‘ 47.8%

5Annuig Report of the U.S. Bureau of the Census, 1980.
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Year Local Emp. State Emp. Total
1978 3,744,762 1,043,481 T . 4,788,243
. * ‘ 5]‘9% 38‘]% 480]%
1979 ’ 3,783,317 1,097,929 ’ 4,881,246

51.4% - ‘ 38.7% 47.9%
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Il. A BRIEF HISTORY OF COLLECTIVE BARGAINING

v

» The co]]ecgivg bargain1n§ picture infthq public sector in the 1980s . /}
is’far differenf from that of 1920, when a Calvin Cbo]idge could be
elected after breaking é'bo1ice strike; it is far different from the
world of 1937, when President Franklin Delano Roosevelt declared that
-"government employees should recognjze that the process of collective

* bargaining . . . cannot be trapsp]anted into the public service."

It has been transplanted, as abundantly evidenced by, federal, state,
and local collective bargaining laws and hdhdreds of strikes by public
employees at all levels of government.

It is only natural that union officials shoq]d turn their attention
to public employee unionism, which“hp1ds the most 1ucrativ§ potential of
all. There are roughly 16,000,000Jgovernment Emp]oyees in this country,
and government today employs about 18 percgnt gf the workforce in the
entire country. In 1965, it was predicfed that "By 1975, state and 1oca1
government empJéyment is expected to increase by nearly .two-thirds, and
, account for more than 80% of all governmen emp]oyment.“] There is

’pofzntia11y a vast réservoir of new duﬁgi;:ying members for'unions in
the public sector, which have been faced with a decline in membership,
as a percentage gf the workforce, in the private sector.

n | 3

' <~

W ¢ |
]Bernard Yabroff,l“TrendS and Outlook for Employment in Govern-
ment," 88 Monthly LFabor Review 285 (1965). “
’ ¥ -
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A. The Private Sector Roots

The history of collective bargaining in the private sector of our
economy may foretell developments in collective bargaining in the
public sector.

Thé origin of our present labor unions car be traced to ;he medieval
guilds. In this country there has been some type of labor unionization
ever since the napion's birth. This is true even in public employment.
As the 1961 Report‘of the President's Task Force on Employee-Management
Relations in the Federal Serviee noted, "Organizations of craftsmen
have been active in naval installations sinée the early 1800'5."2

It has been an uphill battle for organized labor, however. At the /
beginning of the ninetéenth century it was a érimina] act to conspire
to raise wages. By the middle ofythat century, such actions were:no
Tonger consideréd criminal aéts and unions began to grow rapidly.

In 1890, the Sherman Anti-Trust Act was passed by Congress-in an
attempt to restrict the harmful effects of trusts and simj]ar business

* ¢

combinations. But the federal courts interpreted the law to cover:

unions a]so 3 As a result, a host of rulings found unions guilty of

restraint of trade, resulting in 1nJunct1onsf’1mpr1sonment and fines.
N,

Then in 1914, the C]ayton Act was passed. It was designed,to echude

Tabor unions from the anti- trust law, but the courts cqntinued to view

unions as forms of trusts. It was not unt11 the ear]y 1940s that a-

2Report of the President’'s Task Force on Employee-Management
Relations in the Federal Service (Washington, D.C.: Government
Printing Office, 1961), p. 2.

3 oewe v. Lawlor, 208 U.S. 274 (1908).
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series of Supreme Court decisions e&empted unions from anti-trust ‘
suits.
Historically, labor and capital, the two most important factors in
production, have often been engaged in'violent conflict. Although such
s conflicts appear to have been necessary, there have been attempts over
the years to minimize them. Labor has taken the positien that unless
workers were organized, the capitalistic forces of management would
l abuse and take advantage of thinj

Unions have taken various forms over the years. There have been
(and are today) both trade unions'paeed on craft or ski]f, and indus- e
trial unions encompassing many trades, crafts, and skills in one V
industrial field. These unions have tried to improve the welfare of
workers through reducing hours of work, raising wages, improming working
conditions and acquiring fringe benefits. They have been primarily con-
cerned with the welfare of the workers, and not with the‘management of ,
industry. This fact is very significant when we dbse;ve the develop- )
ment of the concept of co11ective negotiations among public employees,
especia]]y teaehers and other professionals who wish to negotiate not
on]y working conditions, but matters of management. ’

As Morris Slavney, Chairman of the Wisconsin Emp]oyment Relations
Commission, noted, "The duty to bargain should be 1nm1ted to matters
affecting wages, hours and conditions of employment. uh

Labor un1ons have sought to. 1mprove the1r own‘organ1zat1ona1 wel -
fare through the c1osed shop, maintenance of membership, restr1ct1on of

output, the unign shop, the agency shop, 1imitation of apprentices, the

\"' .

4Morr1s S]avney, Testimony before the House Comm1ttee on Educa-
o tion ‘and Labor, Special Subcommittee on-Labor on H.R. 7684, H.R. 9324,
o and H.R. 12532, May 2, 1972. .

.

RIC . 3
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. /‘_hnignxlabel, strikes, boycotts, and other forms of work stoppaies aqd

political activities. Management has responded to such threats by

using strike breakers, forminé company unions, acquiring injunctijons’,

circu]at{ngwblack 1ists, employing lockouts, and consummating yellow-

dog and sweetheart contracts. )
Many procedures have been employed td prevent and settle industrial

conflicts- ~Among such procedures are mediation and conciliation, volun-

tary arbitration, compdlspry arbitration, advisory arbitration, fact- N

. : - \

finding, gmp]oyee representation, profit sharing, and human"{elations

councils.

Because such procedures have not always created harmonious relations I o

~

between labor and management, various states and the United States Con- P
Ve

2

gress have found it necessary to enact certain laws. Aﬁﬁﬁﬁ’these bave
been the Norrig-LaGuardia Act, the National Industrial Recovery Act,
the National Labor Relations Act (the Wagner Act), the Labor Management ‘l\ ___,,%,~
Relations Act (the Taft-Hartley Act) and the Landrum-Griffin Aét. The b
most ;{gnificant of—thgig laws, of course, was ghe Wagner Act of 1935
which established national labor policy.

However, none of the laws cited EEtablished procedures for collec-
tive bargaining in the public sector, although precedents and experiences
from them are now being transferred extensively to the public sector.
The wisdom of doing so, however, was questioned ten years ago by Walter .
C. Kane, 'City Administrator for Lakewood, Colorado: "To simply transfe;
an arﬁangemenf developed during the 1930's to local governhent lahor
relations is to igﬁore « . . the basﬁca]ly unique set of relations in

each cf{y'and each sfate, and to greatly hamstring city management in

.
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the process."5 Likewise, the Advisory Commission on\Intergovernmenta]
Relations in its 1969 Report én Labor-Management Policies for State
and Local Government notes on page'112 of that report that it "opposes
any Federal effort to\mandqte a collective bargaining, meet and gonfer,
or any other labor-relations system for the employees of state and
local jurisdictions or for any sector thereof."6 The thiona] League

of Cities endorsed the ACIR approach.

B. Civil Service Concept

The development of the civil service paralleled the growth of
industr1a1.1abor unions. ,The spoils system had Tong been under fire and
the first step of the'ﬁefgrm process‘began im\1883 with the passage of
the Pendleton Act. Federal legislation was later amended to broaden
the areas of civil service in government; many states developed merit
systems, but the patronage system never really disapbeared.

The ratiomale of civil service is based on the need for competent
employees in go@ernment as well as the need to protect them from dis-
charge by po]iticiénSrintent on distributing favors. To achieve such
goals the 1 service system had to free itself from political pres-
sure and c:;?E;trate 6n the recruitment, examination, promotiqp, classi-

fication and wage and salary schedules, and discipline.

5Na1ter Kane, Testimony before the House Cormittee on Education

and Labor, Special Subcormittee on Labor on H.R. 7684, H.R. 9324, and
H.R. 12532, April 13, 1972. :

6Report on "Labor-Management Policies for States and Local Govern-
ment," Advisory Commission bn Intérgovernmental Relatians (Washington,
D.C.: Government Printing Office, September 1969).

o : | : 9
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On the whole the civil service merit system worked well; however,
many public emp]oyees found civil service less than satisfactory. They
came to fee] that only by organ1z1ng would they achieve wage and fringe
_benef1ts comparab]e to those in industry. Increasingly, organized
public employees regarded the Civil Service Commission as an arm of
management , rether than an impartial third party to protect employees.
It 1s‘c1ear that Fhe civil service merit concept and mandated
collective bargaining %or pub]%c employees as envisioned under federal
law proposed in 1972, are mutually exclusive. James F. Marshall,
Preeident of the Assembly of Governmental Employees, in 1972, said "It
is tne belief of AGE that the legislation penging before this subcom=-
mittee does not promote or encourage the\merit system concept but would,
in fact, be the most devastating blow te the merit system ever proposed."7°
Jean J. Couthrier, Executive Director of the National Civil Service
League, in 1971, stateq: "Civil service’ systems will undergo great
~ change under collective bargaining. The merit principles and the civil

service ‘systems as we know them are going to be nonexistent."8

'\ C. Public Sector Before WW I
Prior to World War II, there wefe no public §ecton collective

bargaining statutory records to speak of.\\The righé of public employees

7James F. Marsha]] Testimony before the House Committee on Educa-
tion and Labor, Special Subcommittee on Labor on H R. 7684, H.R. 9324,
and H.R. 12532, April 12, 1972. .

8Jean J. Couturier, "Proceedings of the-Secretary of Labor S
Conference on State and Local Government Labor Relations, November 21-
23, 1971," U.S. Department of Labor, Labor Management Services
Admin1stration February.1972.

»
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to form or belong to unions or associations was often recognized, but
publjé authorities were under no obligation to enter into negotiations
with them or to feach agreements. The strike was universally forbidden
under court decision;’and executive declarations. A\;?w formal collec-

Tve bargaining arrangements existed, such as that wit; the Tennessee
valley Authority, and informal arrangement§ were found in communities
throughout the country, b;t they applied to onf} a small minority of
public employees. In fact, the dominant union in the public.sector to-
dai; the American Federation o% State, County and Municipal Employegs
(AFL-C10), only had 9,737 menbers in 1936.° B

D. The PublicSgktor Roots

In 1§¥7, the Chicago Board of Education adopted & resolution which
prohibited Chicago teachers from belonging to the Chicago Federation of
“Teachers, but several teachers ‘did join the CFT, and tﬁey were fired. The .
teachers appeale& to_@he courts and the I1linois Supreme Court upheld the
$choo] Board's action, stating that union membership “is inimical to

proper discipline, prejudicial to the efficiency of the teaching force,
and detrimental to the we]fhre’of.the public schoolls.ystem.“]0
A similar case arose in Seattle in 1930, with the courts making the

same decision.n ‘

gw. D. Heisel and J. D. Halligan, "Questions and Answers on Public
Employee Negotiation" (Chicago: Public Personnel Association, 1967),
p. 10. '

10p00pTe ex rel. Fursman v.:City of Chicago, 116 N.E. 158, 1917.

»
]]Seattle High School Chapter No. 200 of the A.F.T. v. Sharples,

293, Pac 994, 1930.

£
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This general prohibition against public school teachers belonging

to a labor union‘was not reversed until 1951 when some teachers employed

by the Norwalk (Connecticut) School Board were fired for going on strike.

12 the Coﬁrt

Although thé state's Supreme Court upheld their dism%ssa],
“a1so ruled that in the absence of enabling legislation:
a. Public school teachers may organize.
b. A school board is permitted, but is not legally required to
negotiate with a tedchers' union.
c. A school board may agree to arbitrate a labor dispute. with
- teachers, if the school board makes the final decision.

d. A school board may not agree to a closed shop.

e. Public school teachers may not strike.

In 1932, the Tennessee Valley Authority was incorporated as an
autonomous government corporation, and beéinning 16 1935 it conducted a

labor relations program which led to negotiated labor contracts covering

9ay c1ass1f1cat1ons, se]ect1on of personnel, work schedules, etc., with

4

»
) cra?t union and professiona] associations of employees. Some experts

viewed the TVA labor relations program so successfu1 that some attempted
to Use'it as a modei for other public sector bargaining laws.

Due to a rash of industrial st;ikes during 1933 and 1934, Senatbr
Wagner was'convinced that the nation needed a comprehensive labor law.
Consequently, Pub11c Resolution No. 44 was passed, and on June 19 1934
Pres1dent Rooseve]t signed it. Since a pres1dent1a1 executive order was

required to put the resolution into effect, President Roosevelt signed

-« ) i ‘
12\orwalk Teacherd Association v. Board of Educd%1on 83h.2d ., |
482, ]95]

- i ‘ . ' “
) ‘ . o
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an order and created the Nationg] Labor Relations Boan&’on June 29,
Then on February 21, 1935, Sena;or wégner introduced‘fhe National
Relations Act. ‘Congress passed the Act on July 5, 1935'and the

dent signea—}t in?o law.

Soon after’ the emergence of the Nationa1-Labor'Re1ation§ Act, a

r of court decisions and attorney general opinions were handed down

made union membership and strikes by public employees illegal. For

5xamp1e, a Florida attorney general Stated in f944:

. no organization, regardless of who is affiliated with,
union or non-union, can tell a political sub-division,possessing
the attributes of sovereignty, who it can employ:, how much it
shall pay them, or any other matter or thing relating to its
employees. To even countenance such a proposition would be to
surrender a portion of the sovereignty that is possessed by every
municipal corporation and such a municipality would cease to
exist as an organization controlled by its citizens, ‘for after all,

. government is no more than the individuals that go to make up the

%

And i

same and no one can tell the people how to say, through their duly
constituted and elected officials, how tHe government should be
run under such authority and powers as %he people themselves give
to a public corporation such as a city.'3

n 1946, a court decision read:
]

'There is an abundance of authority, too numerous for cftation,

which condemns labor union contracts in the public service. The
theory of these decisions is that the giving of a preference [to

‘unions and their members] is against public policy. It s de-

clared>that such preference, in whatever form, involve an illegal
delegatiyn of disciplinary authority, or of Tegislative power, or
of the discretion of public officers; that such a contract disables
them from gerforming their duty; that it invelves a divided
allegiance;Xhat it encourages monopoly; that it defeats competi-
tion; that-it\is detrimental to fhe public welfare; that it is
subversive of the public service; and that it impairs the -, 14
freedom of thé individual to contract for his own services. . . .

avio
-~ .o

1944,

- ]3F1orida Attorney General's Oﬁinion, March 21,33544ﬁ reproduced in

, Labor Unijons and Municipal Employee Law (Washington, D.C.:
nal Institute of Municipal Law Offices, 1946), pp. 252-54.

]4MUgford v. Mayorr and City Council of Ba\timore, opinion Nov. 6,
aff'd, 185 Md. 266, 44 A.2d 745 (1946).

.




o/

25

E. The lssue of Sovereignty

Thé hesitancy to recognize union of government employees seems to

have bé@h Qqsed on the concept that sovere1gnty and labor unions are

1ncompat1b1e 1n that unions deprive sovereign governments of needed

"emp1oyee 1oya1ty. However, from 1907 -when Justice 011ver Wendell Holmes

gave carte blanche support for government sovereignty by stating:
A sovereign is exempt from suit, not because of any formal concep-
’ tion or obsolete theory, but on the logical and practical ground
3 that there can be no legal right as against the authority that
. makes the law on which the right depends.1%
until the present, the concept of sovereign immunity has s*eadi]y been

eroded~to the point that governments and individual government leaders

-and employees may be sued for almost any alleged wrongful act. Further-

more, the widespread presence of collective barga1n1ng, interest arbi-
tration, 1ega1nstr1kes (1@ some instances), and gr1evance arbitration
is a clear ipdication»that the concept of the "King can do no wrong" i
éow almo