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DISCLAIMERS
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. should not be used for such a purpose. Where Ijgo| advice is needed on any matter

-

contained in this book, proper legal assistunce should be sought. The use of the terms

"he," "him," and "his" are generally meant to apply to both sexes and are used for literary

convenience.
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PREFACE

This book is designed to be a companion to four other books by the author. Those
¢ [

books are: Bargaining Tactics (Volume 1), Negotiations Strategies, Countcring Strikes and

Militancy in School and Government Services, and School and Government Labor

Relations. All five of these books provide most of the information which is needed to

. conduct effective. labor negotiations in the public sector. Bargaining Tactics (Volume 1)

contains approximately 300 tactics which can be used ir collectiverbargaining. Volume |

of Bargaining Tactics includes additional tactics not included in Volume . Although all -

five of these books contain varying amounts of professional research and literary
documentation, the foundation of all of these books is composed of the author's personal

+ experiences in many different situations over a protracted perind of time. None of the
tactics on;i strategies offered in any of these books have been taken from any source of
theory, but ;other, they come from the real worlci of the practitioner,

The book is divided into nine major parts. Chapter | is very important because it
contains original material which describes the nature of negotiations generally, and shows
how labor negotiations differs significantly frorr; 'c;ther forms of negotiations. The second
chapter describes a number of specific procedures which should.be followed in order to
prepare adequately for negotiations. Chapter Il is necessary reading, because it reveals
the many ways that the emotional climate of negotiations can be ke;pt peaceful. In

Volume | of Bargaining Tactics the author presented some 300 workable tactics for the

/(
negotiator, but in Volume ll, over 30 bad tactics are explained. No book on bargaining

tactics would be complete without attention given to how the opponents conduct their

negotiations; consequently, a chapter on union bargaining tactics has been included.




Chapter VIl covers the communications skills needed for negotiations and alerts the
reader to some of the traps in communications. Closely related to that chapter a section
follows on how to listen at the bargaining table. This chapter reveals how one con be
trapped by faulty listening,and it offers some practical rules for effective listening. No
book on bdrgaining tactics would be complete without some advice on how to write a labor
contract. The last part of the book contains some practical hard-hitting and specific
suggestions for writing a contract that will keep you out of trouble.

A word of caution is in order at this point. No negatiator should attempt to use all
of the tactics describegi in this book. An effective negotigtor uses the least energy and
the fewest tactics possible to achieve his goal. Furthermore, all of the tactics described
in this book must be used at the right time and under the right conditions; otherwise, they
could be counterproductive. Also, a negotiator should avoid using the same tactic twice
with the same opponent. Keep in mind, too, that every tactic has the potential for
success or failure, depending on how it is used. For example, flinching is a swift and
effective nonverbal tactic to indicate dissatisfaction with a proposal. |t is more effective
than any words, but even that tactic used excessively, or used under the wrong conditions,
bcomes useless, if not counterproductive. Finally, any tactic selected from this book for
. use should be used with discretion and common sense. Individual tactics by themselve are

no guarantee of success. They must be accompanied by a panoply of good judgment.

Xiv
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CHAPTER |

THE NATURE OF NEGOTIATIONS -~ — , B

Whenever there is communication between persons \r\ groups, some form of
negotiations will inevitably occur. Wherever people come together there must be
negotiations, at least to some degree. Humans have used negotiations since they first
came in contact with each other. Negotiations is as old as civilizaiion, and i?‘ is one of
the most natural of human behaviors.

What, then, is this omnipresent phenomenon called "negotiations" which is so natural
among humans? In its broadest terms negotiations is the way that people go about trying

to reach an agreement. It is the process used between the car salesman and the customer

to try to arrive at a mutually agreeable price. |t is the process used between children it

their attempt to reach an agreement on who watches what television program. Negotia-
tions is the process by which the United States and the Soviet Union try to agree on arms
control. In general then, negotiations is the process by which people go about finding a
way to live together.

For purposes of this book, however, negotiations will be defined more narrowly as
the process whereby a labor union and an employer confer, deliberate, discuss, and bargain
in an effort to reach an agreement, preferably in writing, on the terms and conditions of
employment for the employees. Before we con discuss specific tactics which can be

_effective at the union bargaining table, we need to explore more deeply the general

nature of the negotiations process.
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I. The essential ingredients of negotiations

Whether one is negotiating a labor contract, the purchase of a car, or a treaty
between nations, all negotiations contain a body of common ingredients, Following is a
list of those common ingredients, some of which are contained in all negotiations.

(a) Negotiations are intended to reach an agreement or an accommodation, even

——— -

though force may be used. Granted, not all negotiations result in an agreement, but the
intent of negotiations is to arrive at some mutually agreeable arrangement between the
parties involved. A thief who purposely and abruptly kills his viclim is not interested in
negotiating fqr the victim's money. However, an employee who wants more money from
his boss and makes such a proposal is likely interested in negotiating an amicable
agreement. In the former example, the thief has no need or desire to reach an agreement;
whereas, in the latter example, the employee recognizes the need for a voluntary
agreement. |t is the overriding recognition that people must generally agree to the terms
under which they live with each other which provides the driving force for negotiations.
The primary motivation 'for negotiations, then, is a desire to reach an understanding, an
agreement; or an accommodation. Without the desire for an agreement, there is no need
for negotiations since the parties would have no reason to deal with each other.:

(b) Negotiations contain common goals. If there is to be an agreement, then there

must of necessity be goals which are common to the parties negotiating. For example, in
their discussion regarding arms limitations, the United States and the Soviet Union
ostensibly share the common goal of avoiding catastrophic devastation in the event of
military conflict. When a car bu*r and a car seller mget, they share the same two
common goals. The buyer wants the seller to release the car for a certain price, while
the seller wants the buyer to o;:cept the car at a certain price. When % union opens

negotiations with an employer, they both share the common goal of finding mutually

agreeable wages and terms of employment in order to achieve labor peace.
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To repeat, negotiations is the process by which two or more parties attempt to
reach an agreement on a subject or subjects. The subject or subjects agreed to become
the common goals of the parties. And, although the parties may fail to reach an
agraement through negotiations, that does not mean that they do not still share common
goals. For example, an employer and an employee union may meet at the bargaining table
with the common éool ofkochieving labor peace for an acceptable price to each party.
Even though the negotiations may resuh in an impasse, a Iobo} strike, or no agreement,
that does not change the fact that the parties still have a common goal of labor peace.
The breakdown in negotiations simply indicates that the parties can't find a way to reach
their common g;JoI that isﬁ,mutuolly acceptable.

(c) Negotiations contain conflicting goals. The process of negotiations in its

broadest sense is the act of one person causing another to take some action or t

from taking some action. Negotiations implies some giving and some taking from gach
party. Inevitably, then, there will be issues between the parties which,at least initially,
are in dispute, although ultimately agreement may be reached, or the issues may be left
unresolved by mutual agreement. In any case, however, in almost all real negotiations,
1her;: must be some degree of conflict sometime during the negotiations process. Keep in
mind that the simple exchange of a fixed amount of money for a fixed commodity or
service is not negotiations. When we buy a candy bar at the local drug store, that's not
negotiations. When we buy a ticket to ride the subway, that, too, is not negotictions.
Negotiations take place when two people come together, and as a result of their
interaction,. some change takes place resulting in an agreement. When we purchase a
candy bar we are simply accepting a nonnegotiable commodity at a nonnegotiable price.

If we were to discuss the matter with the seller and agree upon some price different than

that advertised, that would be negotiations.
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When a homeowner wishes to sell his house, he may ask for $110,000, hoping to get
$105,000. A buyer wishes to buy that same house and offers $90,000, but is willing to pay
395,000. That's a conflicting goal. The seller's goal is no less than $105,000, while the
buyer's goal is no more 1hc;n $95,000. Although a -good real' estate agent might
consummate the sale by leveraging other factors, the difference between the two goals
does constitute a conflict, albeit temporarily. Although it is possible to have a form of
negotiations where no conflict takes place, if all such negotiations c;ontoined no conflict,
there would be no need for this book or any other book on negotiations. Everybodly who
wanted something would simply ask for it and receive it on terms acceptable to them.
Obviously, that's not the real world.

(d) Negotiations contain_varying valves. In real negotiations there is usually a

number of issues between the parties upon which they hope to achieve agreement. For
example, when a seller has a commodity available for sale, and there is a potential buyer
for that commodity, ;here are likely to be many issues involved in trying to negotiate an
agreement. The buyer wants the item delivered by a specified date. He wants it
packaged a certain way. He wants 90 days to poy for it. He wants delivery charges paid
by the seller. He wants a warranty period of one year. Other demands could be easily
added 1o this list. On the other hand, the seller wants more time for delivery, and he has
only one type of package. Furthermore, he needs his money right away, and wants 20
percent in advance, with the order, The seller is willing to pay delivery charges, but he
can't offer any warranty.

In this hypothetical but typical situation the parties would enter into negotiations in
an effort to arrive at an agreemenf on the sale and purchase of the commodity. In the
process the parties would likely discover that each issue between them has a different

value to each of them. For example, negotiations may reveal that the 20 percent advance

payment is no problem for the buyer, but he must have the product within 90 days, On the
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other hand, the’ 20 percent advanced payment is imperative to the seller, but he would
find it very difficult and expensive to deliver within 90 days. So we begin to see that in
the typical negotiations sh}.uoﬁon each party attaches a different value to each item under
negotiations. It is this aspect of negotiations which makes the process fascinating and
challenging. It is here that skilled negotiators can sh;)w their true skill in constructing an

agréement in which both parties are satisfied.

As far as collective bargaining is concerned, the varying-value ;:oncept of negotia-
tions is most applicable. In a typical situation, a labor union may lay on the bargaining
table 50 to 100 demands, from a demand for 10 percent higher salaries to a demand for
cleaner restrooms, from a demand for paid hospitalization to a demand for longer lunch
breaks. The union will attach certain relative values to each of its demands, and so will
the employer attach certain values to each of the union's demands. For exomple; al0
percent salary increase might be more important to the union than any other demand,
while the demand for cleaner restrooms might be a proposal brought forward just to be
thrown away. Management, on the other hand, might be hesitant to pay a |10 percent
salary increase, unless it could rid the bargaining table of all other cost items.
Furthermore, management might consider the demand for cleaner restrooms to be very
reasoncble. Through the process of negotiations the parties arrange their respective
priorities and generally reach a total agreement. Without the process of negotiations, the
parties would never be cble to make an exchange of their positions, and the labor contract
(and the labor peace it represents) would go unachieved.

(e) Negotiations contains exchanges. Since the purpose of negotiations is to reach

an agreement on certain issues, it can be logically assumed that no agreement exists
without negotiations. Therefore, if we start with disagreement and end with agreement

there must have been some changes during the process of negotiations. In other words,

there must have been some give and take between the parties; that is, there muct have

ERIC 2)
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been some exchanges, For example, a boy wants a used bicycle and finds another boy who
may be willing to sell his. The buyer offers $20.00, but the seller wants $25.00. They
discuss the matter and agree on a price of $25.00 for the bicycle, but only if the seller
throws in a pair of saddle bags. In this example, the two boys have negotiated, and in the
process they. have made exchanges and changed their positions.

In the case of collective bo;gaining there must also be exchanges, as is true of all
other negotiations. When the union and the employer meet at the bargaining table, the
intent of the parties is to reach an agreement by making certain exchanges. To simplify
the exchange concept, the union offers the labor of its members in exchange for
compensation from the employer. Naturally, there may be dozens of other issues on the
table between the employer and the union, but basically they all pertain to an exchange of
labor for certain benefits. Without this exchange between the parties, 1herf: could be no
negotiations. For negotiations to take place, there must be exchanges between the
parties, even though the exchanges may not bring about an agreement.

(f) Negotiations contain information (and misinformation). In order for negotia-

tions to take place the parties must have information about the topics under consider-
ation. Whether negotiations pertain to diplomacy, collective bargaining, or real estate,
the parties must have information in order to negotiate. For example, if two nations wish
to remove certain government-imposed trade barriers between them, both nations must
assemble vast q:ontiﬁes of information regarding what would be the implications for such
a serious move. With this information the two countries would be in a much better
_ position to negc\ffio@ an agreement on the subject of trade between them. Chances are,
N

however, that as this information is collected, some misinformation is also included,

~
either intentionally or unintentionally.

~

As far as collective bargaining is concerned, there could be no labor contract unless

the parties -had information about the topics under consideration. For example, let's
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nion has requested that a sick leave bank be established for all

s

employees. Immedigtely, management has need for information about sick leave banks

suppose that the

and how they work. me of the questions which would arise are: Does the sick leave
bank cover illnesses due t\b pregnancy, delivery, miscarriage, or abortion? How long may
one draw upon the sick leave bank? Where aoes the money come from to pay for benefits
from the bank? Many other similar questions are ossociof;:d with the establishment of a
sick leave bank. Without information on the subject, there can be no negotiations,

because both parties would operate in ignorance.

(3) Negotiations contain secrets. When you approach a car sales person, can you

imagine that sales persen telling you his bottom price at the outset of discussions? Of
_course not, and it never will happen. Neither the wise seller nor the wise buyer will
reveal to the other his final position. Even when an agreement is reached on price,
neither ;Sorty 15 sure that the other reached his final position. In negotiations each party
wants to get the best deal he can for himself; therefore, he cannot reveal his ultimate
fall-back position, except through the process of negotioﬁon:: If there were no secrets
between parties who wished to reach an agreement, there would be no negotiations,
because each party would ..imply state his final posiﬁén on the issues between them on a
toke—it-or-leove-@sis. In the case of the car sale, the sales person would offer to sell
at no less than $10,000 and the buyer would offer to pay no more than $9,000, and that
would be the end of the discussion. And no car would be sold or purchased.

As far as collective bgrgoining is concerned, secrets are commonplace. When the
union presents its proposals for a labor contract, the union does not expect to get all that
it asks for, but the union will not reveal how far it will compromise in order to obtain a
contract. By the same token, management does not reveal its final position at the outset

of negotiations. "It keeps its secrets and moves gradually toward its final position by the

use of negotiations.
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(h) Negotiations contain risks. When two parties enter into discussion in order to

reocl'{ an agreement on matters of interest between fhem, there is Usddlly present some
degree of risk. The overriding risk in négotiations is whether an agreement is better than
no agreement. For example, when a seller really needs to sell his car and a buyer really
needs a car, there exists the potential for an agreement through negoﬁoﬁons.. But
suppose the seller and buyer can't reach a mutually agreeable price for the sale? Civen

T
such an impasse, the seller must decide if it is better to keep the car rather than make

/

further concessions; and, in the case of the buyer, he must decide if he should continue to

L3

do wiﬂ:\out a car or offer a price higher than he had ever intended to pay. Whatever the
parties decide, there is arisk. 1 the car is sold, neither party will know if he pushed the
other to his limit. If the car is sold, the buyer is not certain that the car will prove to be
‘worth its price. If the car is unsold, both parties fail to achieve their objective, which
was to have the car exchcnge owners at a mtﬁuol& agreeable price. The potential buyer

goes without automobile transportation, and the potential seller fust keep a car that he

does not want.

In the arena of collective bargaining, there are many risks which management and
the union face at the bargaining table. There is the risk Ihot if no agreement is reached,
there will be a strike, which could impose a Eord;hip for bothtthe e}nployer and the »
employees. Or, if an agreement is reached there is always the risk {hot r;r\onogement gave
more than it should have given and that the union took less than it should have taken. In
"collective bargaining, there is the risk that language agreed to at the bargaining table
becomes a dispute after the agreement has been ratified. —There’is the risk that either the -
union or the governing body will fail to approve the proposed contract submitted by the
negotiator, thus setting into motion considerable turmoil. In collective bargaining the

exclusive representative of the employees runs. the risk of failing to deliver enough

benefits to the employees, thus jeopardizing the continued support of the employees. In

23
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labor negotiations the employer runs the risk that the loyalty of the employees will shift
to the union. In summary, when the union and management face each other across the
bargaining table, 1h;:y both know that risks must be taken if an agreement is to be
reached. g ‘ -

(i) Klegotiotions contain power. When two people come together in order to

lexchonge proposals ard counterproposals in order to reach an agreement, both parties
have power. If one party has no power and the other party has all the power then no
negotiations are necessary since the party with all the power can simply take what is
wanted. For example, when a crazed murderer is holding a gun to your head, you have

little power to negotiaté, However, in most situations where an agreement is sought, both

parties have some degree of power. Even a newborn baby has power to negotiate. It

cries. In fact, the person with the gun to his head has some power. He has the power to

attempt to dissuade the assailant; he has the power to try to bluff the attacker; or, he has
the power to try to physically 6vgrcome his opponent, if he is willing to take the risk.

As stated before; in negoti;nions everybody has some degree of power, and power
comes in many forms. |t is far more than having more money than others, or being
sfror;ger than others. Power is a many-faceted phenomenon, and most people fail to
recogniz; the power they have and fail to use fully the power they recognize.

As far as negotiations is co}\cerned, power is knowing what the other person wants. -
A buyer who knows the lowes} pri:f:e that a car will be sold for has power. Power is the
willingness to take risks, for without such willingness there can be no negotiations. Power
is persistence. The willingness to cling to a point tenaciously will often wear the
opposition down. Power is power perceived; it doesn't have to be real. People respond to
. you on the basis of the power they per(dve in you. Power is knowledge. He who knows

most about the subjects under negotiations is likely to fare better than the less informed
\\

negotiator. Power is in high ospirc;’rign. The negotiator who sets high goals has a better
N
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chance of "winning" at negotiations than the person who has set unambitious goals. In
other words, power comes in many forms, and the adroit negotiator knows how to exercise

all forms of power.

() [ﬂ_gghahons contain trust. When negotiations take ploce, each porf)' makes a

v

tentative offer in an offempf to reach an ogreemenf. When these fenfcmve offers are

‘made it is cssm}ed that the offers are sincere. For example, when a car sales person
T - [4

offers to sell a car for Sib,OOO, the buyer trusts -fhof the offer is a promise, Should fhe’L’,
buyer accept that offer, it would be an unethical act for the seller to respond: "In that
case, | want $11,000 for the car." Should the buyer and purch;ser agree on purchase
terms of the automobile, and the seller promises to have the car ready for pickup by a
certain date, thete is »frusf on the part of the buyer that the seller. will fulfill his promise.
Without trust in negoﬁoﬁons the parties would spend so much time and energy on
protecting their positions that little negotiations woulc! take place, and there likely would
be no agreement ever reached.

In labor relations, a great deal of trust must exist if the ;;orfies are to live together
peacefully. Not only must each party trust that the other's offers are sincere, but b;)fh
parties must also trust that the final labor contract will be adhered to by both sides. For
example, management trusts that the union will not abuse the grievance machinery, while
the union trusts that management will deliver all of the benefits agreed to in the union

‘confrocf. Each negotiator trusts that the other negotiator will recommend for final
ratification any tentative og'reemem entered into at the bargaining table. Without such
underlying.trust, a labor contract 'would probably never emerge from negotiations.

(k) Negotiations contain wins and losses. In most negotiations each party must

expect to give something in order to gain something; otherwise, there would be no need
for negohcmons. Each porfy would snmply state what it wanted, and if the other porfy did

not agree, there would be no negotiations and no cgreement. Alfhough two ‘parties can
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. under negotiation, then between the parties there are bound to be some wins and SQ{ne

) numerous issues to discuss: the type of furniture, the nature and design of the fabric,

¥,

. as being discussed here, A demand that someone do something, without any desire to

- for furniture color coordinated with mauve as the theme, in a striped corduroy fobrié, at a

‘
~
~

* Y > .
agree to Some,tﬁing without give and take, there can be no negotiations without give and
take. And since give and take must take place |n negotiations, it is logical to assume that

?

one or both parties will not get exactly what they hoped for. If there are mon} issues

.

Josses. ,

~

For example, in the purchase of a set of living room furniture, there may be
L 3
)2

color combinations, .price, del‘ivery date, guarantees, etc. Althoﬁgﬁ the buyer might ho;;e

price of $5,000, #o be delivered within one week, the buyer will probqblyi not achieve those
\ \ : . o
vgjshgs. Ana although the sales person might wish to sell from the dispiay floor some

green furniture covered in polyester, he, too, will likeiy not achieve his objective. In this
hypothetical situation, both parties would need to experience same "losses" before they
could win same "gains." . {

Negoﬁoﬁons between unions and employers contain many wins and losses for both
sides, particularly where n)egoﬁotions encoﬁposs many issues. The author has dealt with
lists of proposals which contain over a hundred and even over 200 items. In such
situations, both sides must be prepared to retreat from ‘their ideal positions to positions of
more.realism. In the pr;)cess, 1hé union will need to give up some proposals it had hoped
to gain in order to achieve other proposals. Similarly, management will probably concede
on some issues which it had not planned to concede on. Hopefully, however, gfter the
entire process is over, both parties will be able to tally their winswond\losses and conclude

that the final outcome is a win for all.

(1) Negotiations (should) contain compromises. An ultimatum is not negotiations,

[N

reach an agreement between the parties involved, is an indication that there are no

26— \
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alternatives; that there is no need for negotiations. Granted, an agreement can be
reached by the issuance of an ultimatum, but no real negotiations have taken place in such
a situation. It is also true that the National Labor Relations Act clearly states that
neither parfy is reqt;ired to make a concession. It is also true that an agreement can be
reoched by only one party making concessions while the other refuses to budge. Although
such one-SIded compromises might fievertheless be considered a form of negotiations,
generally "it fokes’fwo to tango."

Under more typical negotiations both parties make concessions, no matter how .
slight they might be or how one-sided the concessions might be. Where many issues oré’
involved in negofioﬁqns, a compromise is neither expected nor advisable on all issues. A
* negotiator must examine the entire package of ‘issues under negotiations and decide where
concessions can .best be made. In collective bargaining, where over 100 issues might be
under negotiations, it is possible, and not unreasonable, that no compromise Wpuld be
made on over half of the issues. But if a labor Cfonfrocf is to be arrived at ‘eventually,
both parties will be required to muke compromises along the way.

4

(m) Negotiations contain timing. In -l negotiations there is a best time to make an

gffer, refuse an offer, withhold an offer, or make a compromise. There is a best time to
speed up negotiations; there is a best time to slow down negotiations. There is a time for
hljlmor and there is a time for anger. In all negotiations there is a time to be generous and
there is a time to be tough. And in all of these instances, the timing of the move will
determine the success of the move. -

In the buying and selling of a real estate lot, it would be poor timing for the seller to
offer his.lowest price at the outset of negotiations. Chances are it woud be rejected.
Likewise, it would be poor timing tor the buyer to of fer his highest price at the outset of

negotiations. Q That offer, too, would likely be rejected by the seller. But even if either

offer were accepted at the outset, both parties would have a distinct feeling that a
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mistake had been made. Only after a reasonable period of discussion and give and take is
the timing right to make a "final" offer.

In the case of collective bargaining, an employer might be tempted to make its best
salary offer at the outset of negotiations in order to scve time and "game-playing';
however, such an offer proffered so early in negotiations would in most cases be rejected
by the union for a nUmber of reasons. First of all, the union would not believe that such
an offer was a best offer. Second, the union would consider such an offer to be in bad

faith, because collective bargaining requires give and take. Third, the union would not be

able to tell its members how hard it had to work in order to obtain a best offer from the
employer.

If that same employer bargaining with that same union would give that same salary
cffer near the end of negotiations when the agency budget is on the verge of being
adopted, chances are that the offer would be accepted, assuming it was a reasonable
offer. As demonstrated here, the timing of a specific offer can be made acceptable or
unacceptable simply based upon the time at which the offer is made. -

In summary, then, all negotiations contain the following ingredients:

An intent to reach an agreement
Common goals
Conflicting goals
. Varying values <
Exchanges
Information (and misinformation)
Secrets
Risk .

Power

. Truth




Wins and losses
Compromises

. Timing considerations

Negotiations is the process by which we attempt to obtain something thich cannot (or

should not) be obtained unilaterally. It is a process whereby change is sought through
mutual agreement, It is a process of exchange between people to obtain what they want.
Negotiations is the process used when people attempt to change their relationship with
each other. It is a process whereby we try to cause somebody to do something or refrain

from doing something.

2. The purchasé and sale of a car as an exdnp|e

In comparison to people in many other cultures, Americans of today have limited
experience in negotiations. We have all but given up the process. Generally speaking, we
accept whatever price is set on a commodity without trying to establish’a negotiated
price. Only in the name of a car or a house do most Americans attempt to use their
negotiations skills.

If you have any doubt that all negoﬁ;tions contain the ingredients mentioned in this
chapter, consider the oHer"npted sale and purchase of an automobile between a knowledge-
able bu;'er and seller. You will find that all thirteen ingredients are present. For
example:

(a) Both the buyer and seller intend to reach an agreement on the sale of the car.

(b) Both parties have a common goal, which is to have the car exchange ownership.

(c) There are conflicting goals in the transaction, in that the parties initially are

seeking terms which are not mutually agreeable,
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(d) The buyer and seller attach varying values to the issues involved in the

transaction. The buyer may be desperate for the car, while the seller may be interested,

but only under very strict conditions.

(e) In the process of negotiating for the sale of the car, both parties will make

tentative exchanges. For example, the salesman offers to "throw in" white sidewall tires,

if the buyer will accept his price for the car’

(f) Both parties must exchange a lot of information before they can agree to a

deal. The seller must know what the buyer wants and what his price range is; while the

_buyer must know a lot about the car, as well as the asking price.

(g) The buyer and seller both have secrets. The seller will not reveal his lowest

price and the buyer will not reveal his highest price.

(h) Both parties take a risk when they enter into negotiations that they will lose

the sale, when if they had just been a little more skillful they could have made the sale.

Or, if the sale is made, there is the risk that either the seller sold too low or the buyer

[3

bought too high. |

(i) In the sale of a car, both parties have power. The seller has the car and will not

release it, except under certain conditions. The buyer has the money, but will not release

it except under certain conditions. Also,‘ both parties have the power of persuasion.

(j) If the car lS to exchange hands, the buyer and seller must trust each other.

L)

Both must trust that “fheir offers and counter offers are real. In other words, until

everybody signs on the dotted line, each must trust that the other will deliver on promises

made. 5\
(k) When it is all over, the seller and the buyer will have some wins and some

losses. Neither will have gotten all that they hoped for at the price they hoped for,




VAR

(1) If the car is to be sold, both parties will make compromises during the process
of negotiations. Both will start out at ideal positions and then compromise their way
toward each other.

(m) Both the seller and the buzer will look for the best time to make their moves.
Perhaps the buyer will wait until the end of the month for his final offer in the belief that
the sales person will be more vulnerable, On the other hand, the sales person may wait

until he feels that the buyer is at the end of his rope before a final of fer is made.

3.  War is passe.

Biochemical and nuclear military weapons have que warfare far more dangerous
than conventional warfare of the past. Except for retaliation against a first strike by an
enemy, it is difficult to imagine a justifiable full-scale germ and/or nuclear warfare. In
such a war there may be no winners--only losers. Consequently, the search for ways to
avoid a possible world holocaust has now become more imperative than in the past.

One alternative to military warfare is peaceful negotiations, a process by which
nations present their grievances and proposals to each other in an effort to find on
accommodation short of full-scale war. When negotiations are successful between nations
at odds with each other, it means that both nations decided their assured "wins" under
negotiations were preferable to the uncertain wins and losses of a war.

Granted, war is always a form of negotiations, but negotiations need not be a form
of war. When a nation declares war on another nation, its intent is to use force to
the other side agree to something. That is gotiations, but it is the type of
160ld Try to avoid except where we are forced to use military might. On

the other hand, when a nation offers to trade wheat for oil, there is likely no intent tc use

military force to make one party agree to the other party's offer.
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+ The concept that negotiotiéns are usually more profitable than militor;' warfare is
applicable to labor negotiations. The best example of the truth of this concept is found in
the federal air controlle.rs' strike in the summer of 1981, The air controllers declared a

form of war on the federal government and millions of innocent air travelers by abruptly

withdrawing their services illegally and without any regard for the lives of persons

entrusted to their care. As a result. of this warfare, millions of passengers were

inconvenienced, businesses underwent hardships, and the striking controllers lost their
L)

jobs. Clearly, negotiations would have been preferable to this debacle.

All unions and public employers would be well-advised to note carefully the air
traffic controllers. strike for the many lessons it presented, foremost of which is that
labor strikes seldom benefit.anyone. In most labor impasses the parties are better off to

make extreme sacrifices in order to avoid labor warfare.

.b.  Negotiating is natural

p—

The skill of negotiations is ar. innate trait distinctive of homo sapiens. |t is a skill
that a baby is born with--the obilitf' to cry. With that one ability, a baby can negotiate
more satisfaction than most adults can with their advanced intelligence. As the baby

grows into childhood, his negotiating skills seem to expand naturall an he now

] ey P .
cry, but he can sulk, per tantrum, threaten to run away, or be very endearing-~

-all tactics employed to get his way. A child, then, by nature seems intuitively to
understand the negotiating process. |However, as we grow into adulthood, many of us
seem to forget these skills, and in many cases we are forced to relearn these skills by
attending seminars, reading books on negotiations, and engaging in other similar experi-
ences.

Perhaps one of the reasons that children in many instances are good negotiators is

that they do not have many of the powers that come with adulthood. For example, . —
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children do not generaily have much money to purchase the things in life they want;
therefore, they must rely upon their negotiating skill to obtain what they want. Also,
children do not have a position of leadership and power in the family. While the fc;ther
and/or mother' can have their way in family affairs without negotiations, the child must

rely upon his negotiating skills to hold his own in the family.

5. Americans are not good negotiators

Unfortunately, the negotiating skills which our American ancestors possessed and
the natural negthioﬁng'skills we had as children seem to be lést to many Americans today.
This development is unfortunate, because changes nationally and internationally have
made the skill of negotiations more important than in the past. Americans no longer have
a western frontier to flee to in order to seek a freer life or greater opportunity., Today,
Americans must accept, the fact that there is no more free frontier; consequently, they
must learn to live in the society as it exists. To do this successfully requires the ability to

negotiate with those with whom we are forced to live among.
[

Wﬁfmmes
& Tmportant with each technological development. This is especially true where
nuclear military weapons are concerned. Unless nations learn to negotiate mutually
profitable relations, there is the chance of a nuclear holocaust developing before it can be
stopped. Unfortunately, Americans do not seem to have superior negotiating skills when

it comes to dealing with other nations. Maybe one reason for this is that America has

been the number one world power militarily for many years. During that period of time,

there was less need for the skills of negotiations since we could rely upon the implied
power of our military to convince other nations to see things our way.

Perhaps another reason for our limited diplomatic negofiating skill is the possibility

that we are accustomed to instant satisfaction. We are very impatient. We want things

33 1
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to happen now. On the other hand, the Russians and orientals are more inclined to be
patient. And, as has been discussed elsewhere in this book, patience is a definite asset in
negotiations.

Also unlike the Russians, Americans are basically generous people who are inclined
to share what they have. Whereas, the Russians seem to assume a different posture,
which is pest described by the statement: "What's mine is mine. What's yours is
negotiable." This fundarmental difference in attitude between the two nations gives the
Russians a definite advantage at the bargaining table.

Unlike consumers in many other nations, Americans do not haggle in the market-
place. Americans are accustomed to accepting an advertised price, except in the case of
buying and seI’Iing cars and houses, transactions which do not happen frequently in our
lives. As c result, many Americans have little opportunity to practice what negotiating

skills they may possess. On the cther hand, citizens in many other nations are accustomed

purchase in their life. In such countries, there is natural
background of cultural experience which ;:on be an advantage at the bargaining table.
Many Americans have another hondicqp when it comes to negotiations, because they
have been taught from childhood to control certain natural emotions, such as anger and
affection. And, as discusseu later in this book, we will find that expression of emotions
can be a useful tactic in some situations, For example, an outburst of anger at the

bargaining table in response to a proposal can cause the opponent to modify his position.

6. One man's garbage is another man's treasure

The ideal outcome of negotiations results in both patties winning. For example, in a
typical exchange of an automobile, the seller will sell the car for more than his final price

and the buyer will buy the car at a price lower than he would have been willing to pay in

the final analysis. Bartering is a form of negotiations which almost always results in a
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gain for both parties. For example, farmer Smith has two shovels, but needs a pick.
Farmer Jones has two picks, but needs.o shovel. By exchanging a pick for a shovel, both
farmers gain.

Readlistically, of course, not all negotiations result in clear wins for all parties
involved; but then again, wins and losses in negotiations are relative matters. If the
outcome of negotiations is unacceptable to either party, the aggrieved party car return to
the previous status of no agreement. In other words, a "win" may be the occ;ptonce of
the lesser of two evils. F\or example, if America feels that foreign crude oil prices are
too high, there are other alternatives. America can re'f’use to buy foreign oil. It can
attempt to take over foreign oil fields by military intervention. Or, other similar

alternatives might be considered. Among the alternatives available, however, acceptance

of a high price for crude oil might be the best of all options. Therefore, relatively

speaking, acceptance of high oil prices is a "win." Also, keep in mind that although
America may pay more for foreign oil than it feels is fair, America may sell grain to oil
suppliers at a price considered by them to be exhorbitant. In other words, in evaluating
the outcome of negotiations between no}ions, one must not only look at the outcome on
each issue negotiated between the parties, but one must consider the total outcome of
negotiations.

An ideal negotiations exchange is to grant something of little value in exchange for
something of greater value, as in the case of the two farmers exchanging a pick for a
shovel. An example of such an exchange in collective bargaining would be found &1 this
scenario. Among the many demands made by the ABC Union is a demand that the union
president be given three dgys off with pay to conduct union business. For whatever
reason, this demand is very high on the union's priority list. However, as far as the
employer_is concerned, the issue is of little importance. The obsence of the union

president does not cost the employer anything since no substitute is required. Besides, the

o
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union president will eventaully perform the work that would be missed during those three
days. Even if the union is not granted its request, the union president will still exercise
the same leadership with the union. Recognizing that the demand for time off is very
high on the union list, management holds of f until the Jprice for the concession has risen as

high as it will go, at which time the time off request is granted in exchange for some

valuable concession to management, In this hypothetical case, management grants little

but gains much, an ideal negotiating move.

7.  Anything is negotiable—almost

Whenever two people come together with the intent by one or both parties to change
their relationship, there exists the possibility for negotiations. Obviously, however, if one
party refuses to participate in negotiations, there can be no negotiations. But usually

X .
even the most reluctant party can be drawn into negotiations if the price is right. For

example, if you were accosted on the street by a person who asked you to give him your

shoes, you would most certeinly refuse to give up your shoes or even to discuss such a
preposterous request. However, if the accoster offered you $20.00 you might become
interested. Chances are that at some point, should the offers continue to rise, you would
sell your shoes. In that case you would have negotiated the sale of your shoes. In other
words, everything is negotiable if the price is right. Of course, there are some -
exceptions. One human cannot sell another human, regardless of the price. But even that
hard and fast rule can be questioned since humans xore "sold" by adobtion agencies and
surrogate mothers.

In labor relations fhg scope of bé:rgoi'ning under various state laws is generally
restricted to "wages, hours, benefits, and working tonditions." Many state borgoiﬁing laws
categorize proposols~by the parties in one of three classifications. Either a proposal is a

prohibited topic of bargaining, which means the subject is nonnegotiable under law; or, a
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proposal is mandatory, which means the parties are required to negotiate it if it is

introduced; or, a proposal is permissive, which means that it is negotiable if both parties

- ]
¥

agree to negotiate the issue.

Under such laws, one would assume that prohibited topics connot be negoﬁoted, but
that is not olwoys true. Even prohibited topics are somehmes mlstokenly negotiated by
the parties, and in other cases some aspect of a prohibited topic is negotiated. For,
example, under almost all bargaining laws today, a school board would be prohibited from
negotiati.g with a teachers' union on the determination of what specific children shoJld
be expelled from school. Nevertheless, hundreds of labor contracts in public school
districts do contain clauses which impinge upon a school board's power to expell or not

expel students, Teacher unions have done this by negotiating "working conditions" which

assure that unruly students v?riTTB’e'less’ Tikely to continue affending class. Under The right
conditions, an experienced negotiator can take any "prohibited" topic, and by structuring
the language of his proposals properly, make that topic, for all practical purposes,
negotiable. ' ’

For those who wish to protect their rights contained under prohibited topics of
negotiations, the caution is this. Even when negotiating on mandatory and permissive
topics, be sure that the results of s;Jch negofiéﬁons do not impinge upon rights covered

under prohibited topics.

8. Everybody should win

If negotiations are successful, everybody wins to some extent. Unsuccessful
negotiations occur when one party clearly loses. In such cases the losing party has a debt

> ‘to settle which haunts ony. future relationships. Therefore, the objective of all

negotiations should be that both parties walk away saying, "l won."
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a‘(he probability that both parties will win in negotiations is enhanced if the parties
can choose mutually agreeable criteria and objectives ubon which to negotiate. For - .
example, in a private company, in the negotiations between an employee and his boss over
compensation, the parties might agree ai.the outset that salary increases should be based

. . y . N T .
upon improvements in the employee's work, according to sorne clear indices for measuring

performance. By doing this the parties have enhoncéd the chances of a two-way
satisfaction, because the range of negotiations has been limited by prior agreement on the
criteria for negotiations. In salary negotiations \:/ith a public employee union, there might
be prior agreement that all salary increases will be on a percentage basis applied

uniformly to the existing salary grid. By taking this approach, the parties have agreed to

a basis upon which to conduct negotiations.

Another way to enhance the possibilify That negotiations will result in a win for al!
parties is to agree in advance that negotiations must be mutually profitable. Under this
rationale, an employer would agree to grant salary increases to employees, but only if
certain employment conditions are changed which assure greater hope for improved
productivity. By way of example, an employer could promise part of a salary increase on
the completion of approved career-growth educational or training programs. In?this way,
the embloyee obtains a higher salary, while the employer has increased chances of
improved productivity. By agreeing in advance that the final outcome of negotiations
must result in a better situation for both parties, the likelihood of a win for everybody has
been enhanced. |

(a) Posturing helps everybody win. When the parties open negotiations by making

their most ideal offer, they are really helping each other to win. For example, when a
labor union asks for a |5 percent salary increase, when it realistically would settle for 8
percent, and management initially offers 5 percent, but is willing to go to 10 percent,

both parties are headed toward an agreement which can be viewed as a win for both. In
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this over-simplified case, should the porties settle on 9 percent, they could both

legitimatély claim a victory.) Monagement could claim that it backed the union down

from |5 percent to 9 percent, Furthermore, the employer could brag (to itself) that it

settled for less than it would have been willing to give in the final analysis. The union, on

the other hand, could claim that it forced management to move from 5 percent all the
/

way up to 9 percent. Also, the union could brag (to itself) that it got more than it was

»
~

willing to settle for in the final analysis. '

(b) Lawyers are nm negotiators. Good negotiators are people who can work

out agreements that result in a'victory for both parties, Lawyers, however, are trained to

wins while the other loses. While a lawyer looks for a way to beat his opponent, the
tiator is searching for a solution that is mutually profifoble. This is not to suggest
that lawyers cannot negotiate, They can, if they understand the differences between

litigation and negotiation, and if they undertake a program of training for negotiations.

9.  Negotiations take longer than planned . N

No matter how simple negotiations may appear on the surfoqe,-they almost always
take longer thon plonned. The duration of negotiations is determined for the most part by ‘,i\
three variables: . .

. The number of issues under negotiations

The complexity of the issues under negotiations

The political complexity surrounding negotiations

-
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The simplest negotiations take place between two capable nc':gotiotors who are
dealing with only one simple issue. Jor exomple, the purchose of a pair of shoes in a
Mexican market should entail brief negotiations. However, negotuotnons beétween more
than two nations on a long list of complex issues could take years to complete.

One of the reasons that negotiations always take 'longer thon onticipated is that

each party fails to fully comprehend that the other has contrary positions on the issuves

under negotiations. In other words, most of us simply have difficulty seeing the other”

pers(:s point of view. We often cannot understand why our proposols are not acceptable.
However, if both p&rﬂes are interested sincerely in an agreement, they should be wullmg
to take whotever amount of time is necessary to complete the negotiations process.
Although this rule is applicable to labor negdtiations, it should be qualified. Too
much time can be spent at the negotiations table in coIIecti;e bargaining. If excessive
tirpe is spent at the t'oble, arguments lore repeated, new issues arise, fatigue sets in, and
tume be wasted. No one rule can be set to determine how much time should be spent
in octuolinegotiotions between employe;s and unions, because each situation is different.
Suffice it tg€dy that negotiations should last only as long os it takes for each party to

thoroughly explain positions. Beyond that, negotiations can become counter productive.

»

10. Labor negotiations are unique

- * ’
All negotiations are unique, even though all negotiations share the |3 common

ingredients discussed in" this chapter. Negotiations differ according to the personalities
involved, and negotiations vary according to the general field in which they take place.

For example, real estate negotiations require unique understandings and tactics; whereas,

negotiations with a terrorist would require a different approach.

2
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As far as public sector labor relations between unions and employers are concerned,
there are a number of unique features associated with negotiations in that field. For

‘example:

(a) Public sector negotiations are required by law. Unlike negotiations which take’

place over the sale of a house, negotiations between a public employee union and a public
employer are required by law in most of the states and in federal employment. In all of
th.se situations the bargaining law came about under pressure from public employee
unions. In other words, public sec;tor bargaining laws are basically designeg to enhance
the welfore'of 0public employees qnd their unions, and not to enhance public services to
citizens. As a result, government, per se, goins,liﬂle from the process of negotiations at
the collective bargaining table. When one person wishes to sell his car and another person
wishes to ﬁurchose that car, the two c;ome together voluntarily, by mutual agreement,
because they both have something to gain from negotiations. However, in government
service, there would_ likely be no negotiations if negotiations depended up’on mutual

agreement, If collective bargaining wo§ totally voluntary in the public sector, a few

. government agencies would choose to engage in negotictions with employee unions.

-

This absence of a feeling of mutual gain on the part of government management,
and the presence of the feeling-omong publié employee unions that gbvernment "owes"
them something, creates an adversary, if not hostile, relationship t?étween government
ond its employees. This requirement lthot negotiations be conductgd under law exerts an
unnatural pressure on the parties, causing unions to resort to the use of power to get their
way and causing management to make concessions, which in mo;s’t cases it would not have
otherwise made. As stated eai.ier, very little negotiations toké place when a loaded gun
kis,.being held 10: the head of one of the negotiators. Al?hough the analogy may be
somewhat exaggerated, government does negotiate under duress in most cases, in that it

must negotiate knowing that it has little to gain and much, to lose. Any negotiator who
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represents either a union or an employer should be prepared to accept the fact that
collective bargaining generates a different relationship between the parties than exists in
other bargaining relationships. Specifically, suct, a negotiator must be prepared to deal
with an odverlsory relationship if not 'a hostile relationship at times.

(b) Collective bargaining involves political considerations. In most negotiations

which take place between individuals in a private voluntary setting, there are few
political considerations. Labor negotiations in the public sector, on the other hand, take
place in a political arena which affects significantly the negotiations process.

For example, labor negotiations in the public sector is a slow process. Many union
proposals have political implications which can be resolved only after the involvement of
many interests. Unlike negotiations in private industry, whevre negotiations are essentially
a private matter between the union and the employer, negotiations in the public sector
can become quite public. Whereas there may be only one bqss in a private company for a
negotiator to answer to, there may be many bosses in the public sector for a negotiator to
onswer to. As a result, the process of negotiations can become very protracted. One
consequence of such protracted negotiations is an increased risk that tensions between
management and labor will escalate.

Because the political nature of government complicates the decision-making
process, a degree of management initiative is lost at the bargaining table. As a result,
management is often unable to give clear answers to many union proposals or fashion
needed solutions to those proposals, all of which adds to a sense of suspicion and mistrust
between the parties.

In some states collective bargaining must take place in public. Needless to say, the
presence of nonparticiponts, especially those with special interests, intensifies the
political environment surrounding negotiations. But even where negotiations are not

required to take place in public, there is still an audience to contend with. Generally

4
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speaking, that audience is the "public." Specifically, that audience is composed of all of
those persons who have a special interest in the outcome of negotiaWll, which could
include taxpayers, the mediaq, politicians, and groups which have something to gain or lose
from negotiations.

The largest special interest group of all in the public sector, of course, is composed
of public employees. True, employees in private industry also have a special interest in
the outcome of negotiations. The threatening difference is, hoWever, that in the public
sector organized public employees have a chance to influence their employer through the
political process, os' well as through the negotiations process. For example, organized
teachers have, in many instances, voted.in a block to determine who serves on the local
school board. In such cases the employees have chosen their own bosses, and the bosses
are beholden to the employees. Needless to speculate on the nature of negotiations in
such situations. One might like to speculate, however, on what would be the state of
American industrial and commercial enterprise today, if employees could determine the
ownership and management of the companies they serve. Such an event likely would bring
an abrupt end to American productivity and prosperity.

The introduction of collective bargaining into government service has creof;d\o
potential for unbalancing the historic American political balance, by giving millions o%‘
public employees extra power to influence their government. Whereas all other citizens
must petition their government to obtain something, public employees can both petition
their government and negotiate with their government. As a result, government becomes
less responsive to the public by falling deeper under the influence of organized labor
interests.

(c) There is no competition in the public sector. In private negotiations sellers

have many buyers ond buyers have many sellers. For example, a person wishing to

purchase an automobile has endless options available, and the car sales person similarly

43
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has access to many buyers. Neither party is required to deal exclusively with the other.
There are options available for both the car sales person and the car buyer. In other
words, negotiations take place in an environment of competition.

Even in labor relations in private industry, union negotiations take place in a general
environment of competition. True, the employer must deal exclusively with one
representative of the employees, but if the employer gives away too much at the
bargaining table, the company will lose to its competitors, because it will be unable to
offer a competitive price or competitive qqolity. Even though the National L.abor
Relations Act has done much to damage American enterprise, despite this handicap the
free market system ultimately protects the consumer.

But when it comes to negotiations in the public sector, we find a totally different
situation. First of all, government is a monopoly, which is ironic, considering the fact
that government is so opposed to monopolities in the private sector. As a monopoly,
citizens have no other option to turn to for the services of government. For example,
when the local public trash collectors go on strike, homeowners are left with trash to pile
up on their property since no other options exist to remove the trash. In other words,
there is no competitive environment for trash collection. As a result, the employer is
trapped into a situation where it is forced to deal with only one ogen\‘f\‘to collect the trash
ond the union knows it. Without the protective presence of compeﬁﬁc‘\m, both parties can
easily agree to conditions which are not in the best interest of the consd‘rver; that is, the
taxpayer. \

(d) There is no profit incentive in public sector bargaining. When a buyer and a

seller come together in the private marketplace to negotiate a deal, both parties are
seeking a gain which they otherwise would not have. For example, in the buying and

selling of a car, both the buyer and the seller hope to come out better after negotiations

than before negotiations. The seller wishes to unload his car at an acceptable price, while
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the buyer wants to obtain a car at an acceptable price. For both seller and buyer, there is
the incentive of profit to encourage negotiations.

Even when negotiations are conducted under law in the private sector, management

/’Vm{ivoted by the need and hope to make a profit for itself and investors in the
enterprise. This incentive to make a profit does place a limit on what the company con

agree to at the bargaining table. Granted, even with the profit incentive, a company may
still give away too much at the bargaining table, but if it goes too far in making
concessions to the union, the company may well find itself out of business.

But in public sector bargaining, government can neither make a profit nor go out of
business. The absence of a need to make a profit and the absence of fear of going out of
business is an open invitation to make concessions to the union which should not be made.
The absence of profit incentive and the absence of bankruptcy threat is compounded by
the fact that most government agencies are hidebound by law, regulations, tradition, and
bureaucracy. When compared to a private company, government agencies are far less
flexible in responding to union pressures. Given this environment, mandatory collective
bargaining creates the conditions for the erosion of government efficiency.

(e) Government is sovereign. When two people meet in the private marketplace in

order to negotiate an agreement, anything under their control is negotiable. They can
buy, sell, or trade anything they own, except their children. Insuch a relationship thereis
practically no limit on the scope of negotiations, except that decided by the parties. But
in negotiations between a government and its employee union, there must be a limit on
what is negotiable, because the government is sovereign, This means that government is a
body in which independent and supreme political power is vested by the people, which
means the "people” (including public empioyees) have voluntarily given certain supreme
powers over themselves to thei‘r government. If a government is to remain free to make

laws to govern the people in response to their petitions, it cannot allow itself to be bound
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to labor contracts which serve the iﬁferesf of the organized employees over the interests
of the public.

As far back as 1967, one expert, Kurt L. Honslowe, a member of the Cornell
University faculty, stated that collective bargaining in the public sector ". . . has the
potential of becoming a neat mutual back-scratching mechanism, whereby public
employee representatives and politicians each reinforce the other's interest and domain,
with the individual public employee and the individual citizen left to look on, while his
employment conditions and his tax rate and public policies generally are being decided by
entrenched and mutual supportive government officials and collective bargaining repre-
sentatives over whom the public has diminishing confrol."l

As a result of the unique nature of negotiations in union-management relationships
in the public sector, there are hundreds of impasses each year between public employees
and their employers over what is negotiable and what is not negotiable. The employee
union will claim that a demond is negotiable, while the employer maintains that the
demond is nonnegotiable. For example, teachers will claim that class size is a required
topic of negotiations, but many school boards wili maintain that class size is a protected
"management right."

In a typical dispute over the scope of bargaining in the public sector, it is the union
that always claims that something is negotiable, while it is always the public employer
who maintains that the issue is nonnegotiable. This is understandable, since the union has
much to gain by expanding the scope of bargaining, while the employer has much to lose
by being required to negotiate topics over which it feels it must have sovereign control.
Because of the union's efforts to expand the scope of bargaining in oppositior; to

management's efforts to limit the scope of bargaining, the two parties are often at

lKurf L. Honslowe, The Emerji_n% Law of Labor Relations in Public Employ-
ment (Ithaca, N.Y.: Cornell University, 1967).
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acrimonious loggerheads during negotiations. In this respect, then, negotiations in public

sector labor relations are different and more complicated than negotiations in the free

marketplace.

47




CHAPTER Il

PLANNING FOR NEGOTIATIONS

In the book Negotiations Strategies, the author describes in detail how to develop a

master plan for collective bargaining. In that book 18 major strategies are discussed and

specific tactics are explained for achieving each strategy. By way of review, those |8

strategies are:

Understand and capitalize on the economic and political trends which surround

[

collective bargaining

Anticipate and plan for the major bargaining style to be used by the opposition
Develop specific skills for maintaining good human relations at the bargaining
table

Identify the major obstacles in negotiations and develop a plan to overcome
them in advance

Know the common mistakes in negotiations and take steps to avoid these
mistakes

Understand what are required and perinissible topics of negotiations and stay
within those limits

Understand what are the management righfs ond protect those rights

Know how to evaluate each demand !
Know how to keeg negotiations moving at all sessions
Learn when and how to compromise

Know how to use the granting of benefits to gain concessions

[N
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. Know how to conduct retrieval bargaining
. Anticipate and have counter actions for union tactics
. Anticipate unfair labor practice charges and plan to cope with them
. Learn how to bring about closure *
. Learn the many dimensions of power and how to use it e
. Know how to break impasses
. Learn how to read the telltale signs of a strike and have a strike plan
For .those who are seeking procﬁ'co| advice on how to plan for negotiations,

Negotiations Strategies offers over 300 specific suggestions on how to carry out the 18

strategies listed above. Since the publication of that book, the author has assembled

additional suggestions to help'the negotiator plan for negotiations.

l. Establish an employee-efrployer network
for communications

[}

Most er:\p|oyee cﬁmﬁloints, concerns, and suggestions can be handled in a manner
acceptable to both the employee and the employer if there are appropriate channels of
communications and appropriate forums for debate and discussion. This rule is applicable
1o”ol| employers, whether they or; unionized or not. All employees have complaints,
concerns, and suggestions which will be expressed by the employees in one way or another.
Therefore, management is well-advised to provide an ccceptable outlet for such feelings;
otherwise, the employees will find an outlet less acceptable to the employer. Where no
union eixts, such open communications help avoid unionism. Where unions do exist, such
open communicatins help limit the scope of bargaining and assist in avoiding impasses in
negotiations. 1

Some of the communication channels which can be provided are as follows:

(a) A grievance procedure should be available to employees whether or not the

employees are unionized. If the employees are unionized and a labor contract exists, a
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grievance procedure will most likely be a part of that labor contract. In such case, the
definition of a grievance should be restricted to allegations that the contract has been
violated. Whether or not arbitration should be the last step of such a procedure depends
on a number of factors. If there is no labor contract in existence, then the definition of a
grievance can be much broadér, assuming that arbitration is not included as the last step
of the procedure. The point being made here is that all public employers should provide a
grievance procedure for all employees. The exact nature of that procedure, however, is
dependent upon the nature of the employer and its relationship with its employees. Those
who wish to have specific suggestions on what constitutes a good complaint procedure

should read School and Government Labor Relations, by the author.

(b) A few state bélrgoining laws provide for "meet-and-confer" sessions between the
employer and the employee union. Such sessions are separate from collective bargaining
sessions and generally are not intended for the purpose of negotiations. The main purpose
of such sessions is to allow the exclusive representative of the employees to meet with a
representative of the employer in order to "confer" on matters which are nonnegotiable at
the bargaining table or on matters which the parties do not ,core to negotiate. The
advantage of such sessions is that they allow the union to have a forum separate from the
bargaining table to discuss matters that the union might otherwise try to handle at the
bargaining table. The potential disadvantage, though, of such a procedure is that "meet-
and-confer" sessions will become baigaining sessions, or that they become just another
forum for the union to harass the employer,

But even in states whe;e there is no bargaining law, the "meet-and-confer" ro;:ess
is 1n use in some instances. In these jurisdictions, the employees and their employghove

agreed to meet on a regular basis to discuss matters of mutual agreement. In these

jurisdictions it appears that both the employer and the employees view "meet-and-confer" '

o

sessions as a viable alternative to collective bargaining. Where an employer agrees to
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enter into such "meet-and-confer" arrangements, however, it should be done only after
careful consideration and planning, and then only by mutual agreement,

(c) In many governmental agencies, employee councils are a very effective means
for keeping communications open between labor and management. In small agencies one
err_mployee council répresenfing all employees on a proportional basis is usually sufficient.
In larger school districts and government agencies, there may be a need for several
employee councils‘,_e.g., one for secretaries, one for Acusfodion;, one for trades persons,
etc. : -

These councils should be elected by the employees and they should meet on company
time. Each council should elect a chairperson from its ranks, and each council should
develop its own bylaws subject to the approval of the superintendent or chief executive.
An ogendé should be prepared in advance and no topic should be removed from discussion.
F urfhermore;-; there should be an assurance made to all council members that there will be
no adverse action taken against them as a result of their service on the council. At all
council meetings the chief executive or his designee should be present to listen and
respond. When questions are raised which cannot be answered on the spot, the council
should receive an OHS\AIIer at its next meeting. Minutes should be kept of all meetings.

The use of such councils has many advantages. Where there is no union, employee
councils help avoid unionization. Employee co’uncils serve as a safety valve for employee
complaints, and they alert management to prblem areas. By having employees serve on
such councils, they are given a role in helping to influence the decisions of the chief
executive, thus creating real "job involvement." Additionally, first-line supervisors are
kept on their toes by the presence of such councils, because council members will readily

report inappropriate actions by management personnel.

f
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2.  One bad manager creates bargaining problems

When the management of a government agency fails to rectify legitimate com-
plaints of employees, those complaints will often appear as union demands at the
bargaining table. Therefore, the employer should do everything reasonable to deal with
employees fairly and in a consistent manner. Any complaint handled informally between a
supervisor ond an err;ployee is one less potential problem at the bargaining table.

One certain source of many union demands is a bad manager, and it only takes one in
an organization. In numerous bargaining situations the author has been forced to deal
with many unnecessary problems at the bargaining table simply because there was one
supervisor in the field who conducted himself improperly. In all of these situations, the
complaining employee had made a reasonable effort to have his complaint addressed, but '
failed to obtain sincere attention from management. As a result, such unresolved
complaints became bargaining proposals by the union. And as any seasoned negotiator
knows, the bargaining table is not the most appropriate place tc resolve the day-to-day
complaints and problems of employees. (

Therefore, when a manager is identified as the source of .many legitimate employee
complomts, that manager should be investigated swnfﬂy and thoroughly. If guilty of
improper behavior, opproprlo;: discipline should be iritiated. If, despite such disciplining,
the misbehavior continues, the manager should be considered for transfer or termination.

Such decisive action by the employer will conveyrto the employees that management

intends to set a high standard of performance for all employees, including supervisors.

3. Rehearse negotiations

Most negotiations require serious preparation. Although there are a flew labor

negqfiators who can go to the bargaining table with minimal preparation, such persons are

so few that they should not be used as models by the vast majority of negohotors. Most
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labor negotiators need to spend at least four hours in preparation for every hour in
negotiations.

One way to prepare for negotiations is to rehearse, and there are several ways to do
this:

(a) The author has used an audio fc:pe~ recorder on a number of occasions to
evaluate his method of delivery. The valué of using an audio tape over a video tape is
that an audio tape isolates one's speech without the distraction of a vis;uol presentation.
By listening to ene's own voice without other distrastions, an opportunity is provided to
identify speech patterns in need of improvement. Even though speech patterns are very
difficult to change, one should attempt, nevertheless, to strive for constant improvement.
If possible, the negotiator should allow another experienced negotiator to listen to_his
audio tapes in order to obtain a more impartial évaluation.

(b) After an audio tape has been used, o?/v‘ideo tape should be r}\ode of the
negotiofé; at work. With pgrmission from the other pariy, this can be done at an oc"n;uol
bargaining session or it can be done at a mock bargaining session. By viewing a video
tope, the negotiator can nof only evaluate his speech pattern, but he can do so in relation
to his physical mannerisms. Although such self-evaluation can be somewhat distressing
for some people, the exercise is, nevertheless, very valuable. Again, where possible, the
negofic;for should have another negotiator view the video tape and make useful sug-
gestions. ‘ ’ '

(c) The use of mock negotiations is another e.f’fecfive means for. rehearsing for
actual negotiations. This can be done in.several ways. The most effective way is to take
the actual union proposols and give fhem_ to three or four trusted monoéers who
understand the negotiating process. These managers assum.e a union role and enter into

negotiations. with the bargaining team for management. Such an exercise will reveal

hidden arguments, develop new tactics, indicate priorities, and help the negotiator
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become more comfortable with actual negotiations with the union. Although such mock

\

negotiations may consume time which the participants can ill afford, the exercise in the
Ny ! ;
final analysis proves to b¢ very profitable in most situations.
\:
4,  Negotiations should begin before negotiations

A-lfhough the above caption may appear a little confusing, it really means that
negotiations should take place beforg the actualtexchange of proposals at the bargaining
table. Before sitting down at the bargaining tablg, the negotiator can undertake a number
of actions which should help with f'he>ocfuol tghffe negofivaﬁons. ' 9

(a) For example, there should be ém agreement on the format and nature of the
proposals to be presented. ldeally, the proposals from the union shauld be typed double ’
spaced on standard white paper in the exact language that the unign would like adopted.
Eocl:m line should be numbered at the begi.niing of the line in the left margin and the same
line number should be repeated at the eﬁd of the line in the right margin. This facilitates
the location of language which is being addressed. Also, each page should be numbered in
the same place on each page.

In most cases the union should prepare its proposed contract in its entirety, rather
than submitting only changes it wants.in the current contract. The advantage of this
procedure is twofold. First, oll_con;r‘a’cf fonguoge is in one place. There is no need to
switch back and for'n bet veen two documents, which causes considerable confusion and
delay.. Second, by having the union agree to submit its entire contract as one proposal,
there is more justification for honogemenf ‘to reject i;ems in the current contract not
proposed by the union for change. By allowing the union to present only those changes

which it considers in its favor without protest from management, there is the implication

that all other parts of the contract shall remain intact without negotiatiens. Obviously, if

a contract has a clause in it which states that all provisions of the contract shall remain
\
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in force indefinitely, unless either party proposes a change, 1}1e approach suggested above
will need to be modified occordingly. In any case, however, there should be a prior
agreement on the number of contract copies which the union is expected to deliver to
monagement.

(b) Before formal negotiations begin on substantive matters (wages, hours, and
working conditions), the two negotiators should discuss the ground rules for negotiations in
_an attempt to arrive at agreements on the following questions:

. Where will the parties meet?

. How often will the parties meet?

. How long will meetings be?

. How will press releases (if any) be made?

. What deadlines need to be met?

. What form will the teams take?

. How will tentative agreements be recorded?

. Who will provide refreshments, if any?

. What information shall be exchanged?

. What happens in the event of impasse?

By reaching an C\greement on the above questions, the formal negotiations can be devoted
to the importonf issues of compensation, benefits, and terms and conditions of employ-
ment,

(c) Before formal negotiations begin, a great deal of probing can be carried on in
an attempt to discover the important issues of the opponent as well as his strengths'c;nd
weaknesses. Also, such prenegotiations provide an opportunity for the negotiator to lower
the aspirations of the union, by indicating that certain issues will receive little
cpmpromise. Butr such prenegotiations need not take place solely between the two

nrgoﬁotors. The same objective can be accomplished by management releasing selective

g
' 20
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information which will indicate to the union in advance of negotiations that only limit
concessions are possible in certain areas, such as wages. Such carefully orchestrated
release .of information sets the stage for negotiations by indicating positions even before

actual negotiations begin.

5. The negutiator should not be distracted

Effective negotiations require time, energy, and concentration. |f a negotiator
already has a full-time job, or is undergoing stress, or is distracted by other problems,
negotiations will not be as successful as they otherwise could be without such problems.
Before entering into negotiations every effort should be made by the negotiator's
e\mployer to place the negotiator in a working situation which will allow him to function
at his best. The responsibility for negotiating a labor contract is so important that its

success should not be risked by placing too many other responsibilities on the negotiator,

at least during the actual period of negotiations.

6. Strateqy should be flexible

Although the book Negotiation Strategies describes in great detail how to prepare a
strategy plan for collecfi\>e bargaining, no strategy plan should be so rigid that it cannot
be adjusted to the exigencigs of unfolding events. A strategy plan is not implemented in a
vacuum. Unforeseen events inevitably emerge which require appropriate responses which
may not have been included:in the original strategy plan. The most likely source of
unanticipated ev;enfs will be ,fhe actions of the union. Just as the employer can be )
expected to have a strategy for negotiations, so should the union be expected to have a

strategy plan fully as effective as that of the employer. Therefore, the opponent's

strategy should influence your strategy. For example, a management negotiator may

develop his strategy on the assumption that his governing body will support him on all




42
issues, only to find that the union has bypassed the management team and "gotten to"

members of the governing bedy on matters under negotiations.

f
I

7. Do some detectivla work on the opponent

The progress and outcome of negotiations can be influenced by the nature of the
opposing team; therefore, a little detective work is called for before formal negotiations
begin. Try to find out as much as you can about the people who will face you across the
table. By knowing the personalities, strengths, weaknesses, and interests of each
opponent, various bargaining tactics can be put to better use. Additionally, by knowing
each member of the union team, there is less risk of inadvertently taking action which
might unnecessarily harm good human relations.

For example, by knowing the political iriclinations of team members the opposing
negotiator can avoid making any statement which might be politically offensive. \ By being
familiar with the interests of the other team members, effort can be made to enhance
rapport. The author remembé\rs one vivid experience where he discovered that one of the
leaders on the opposing team was also a gun enthusiasi. During breaks several pleasant
conversations were held on the subject qf mutual interest, adding a personal and friendly
note to discussions too often strained otherwise. \

By being aware of the family status of each team member, opportunity is provided
to make sincere and friendly inquiries. After all, most people resp;hd\wormly to sincere
expressions of interest in their families. Knowing the jobs of the other\ team members is
also an important aspe-t of good human relations at the bargaining tobl;. When the

negotiator demonstrates that he knows in detail the work of the other team members, he

enhances his own credibility as well as his expertise on jeb-site operations.
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8. Everything is negotiable. Only the
the price counts

Every collective bargaining law in the nation, in both the private sector and the
public sector, imposes some limit on the scope of bargaining. In many of these laws all
topics presented by either party are divided into three categories: prohibited topics,
permissive topics, and mandatory topics of bargaining. Prohibited topics are those which
by law cannot be negotiated. For example, the appointment of a school superintendent, a
city manager, or a secretary of a federal department would be prohibited topics of
negotiations. A permissive topic woud be one that is negotiated only by mutual consent .of
the parties. For example, employee evaluation under many public sector laws is neither a
prohibited topic nor a mandatory topic. In such situations, employee evaluation could be a
negotiable topic by mutual consent. A mandatory topic of bargaining is a subject upon
which negotiations are required if either party introduces the subject. For example,
wages are universally a mandatory topic of bargaining (except among most federal
employees).

But even in the case of prohibited topics, there are instances on record where such
topics have been negotiated and no one raised any objection. In those cases, the item
remains a viable part of the labor contract. Additionally, even prohib.ted topics can be
made into either permissive topics or mandatory topics by modification of the demand.
For example, in one state there is a public sector bargairing law which excludes teacher
evaluation from the scope of bargaining, but in that state many labor contracts contain
articles on the subject of teacher evaluation. Why? Because the unions were skillful
enough to structure demands in such a manner that the net result was that de facto
negotiations took place on evaluation. Therefore, in the hands of a skillful union

negotiator almost everything is negotiable--especially if the pr‘ice is right!
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The author semembers well a situation where negotiations had been tense from the
outs\et, caused primarily by a school board which was overly management oriented. In
that particular situation a contract ws contingent upon agreement on only two items--
salaries and a request that the union be allowed to speak at each school board meeting.
Both the negotiator for the school board and the school board itself maintained that the
request by the union to speak at each school board meeting was a nonnegotiable demand
since the structure of school board meetings was at the sole discretion of the school
board, to the extent allowed by law. At that point in negotiations the union had failed to
make a salary offer acceptable to the employer. Much to everyone's surprise, the union
finally made a very acceptable salary offer, but contingent upon being allowed to speak at
school board meetings. Over the protests of the negotiator, the school board quickly
accepted the union's offer. The lesson learned here was that under the right conditions

and with the right price, anything is negotiable.

9.  Moke a list of what you wont

All negotiations begin with deciding what you want from the other party. Without
setting such objectives you are at the mercy of the opposition. Collective bargaining
should not be a one-way process whereby management bargains and the union collects.
The bargaining process is designed as a process which should be mutually beneficial. It is
a process whereby both parties come to an agreement on wages, benefits, and working
conditions. This means that both parties have a perfect right to make demands of the
other. Collective bargaining shuuld not be a process whereby the union makes up an
extensive wish list, presents it to management, and the only question is how many items
management will give to the union from its wish list. Such a one-way process gives false

encouragement to the union and eventually bankrupts the agency.
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Before negotiations begin, management should have a clear picture of what it wants
from negotiations. Generally speaking, management should expect to obtain from
negotintions the following benefits:

() A good day's work for a good day's wage. As a minimum, this means that there
can be no diminution in the quantity or quality of work performed by employees as a
result of the labor contrct.

(b) The freedomn to continue to manage the agency. As a minimum this means that
the employer should retain the right to:

. hire, dismiss, demote, suspend, transfer, assign, and promote employees
. contract out
. enforce safety rules
. schedule leaves
. require overtime
assign supervisors fo production work
. discipline for poor work
. determine size and nature of workforce
. set standards for employee performance
. install new production methods
. reward with merit pay
. eliminate classifications or jobs )
. restructure jobs
. establish work hours
. establish wage rates for new jobs
. spread work to reduce overtime
(c) The freedom to continue to adopt any policy, rule, regulation, or procedure in

the best interests of the agency which does not contravene the labor contract.
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(d) The right to labor peace. This means that all employees should be expected to
perform satisfactorily all legitimate tasks assigned to them. It also means that
management should expect good faith cooperation from the union in implementing the
labor contract. Labor peace means there should be no militancy, strikes, excessive
grievances, or any other acts by the employees or the union designed to impair the
operation of the agency. \

In making up a list of what it wants, ho;vever, management shovid be careful in
making "demands" of the union. First of all, management does not need to muake
"demands" of the union since management already has the power to run the agency and
direct the workforce. Besides, most demands that management might want to make of
the union can be handled through the use of counterproposals. For example, let us
hypothesize that management would like to include a “zipper" clause (a waiver on any
further negotiations during the life of the agreement) in the labor contract. One way to
do this, and probably the best way, would be to introduce the desired clause as a response
(counterproposal) to the union's demand for a past-practice clause (a demand that all "past
practices" be continued). This tactic is discussed in greater detail in the chapter enfiﬂeg
"Bad Tactics."

On the list of things that management wants from the bargaining process shouid be
language in the existing labor contract which should be modified or‘ deleted. For example,
let us pretend that the contract contains a phrase "just cause,” which has created
problems in the imp|eme6fofion of the contract. Given such a situation, management

should move to have the problem phrase removed. Whether management is successful in

its efforts is determined by the course of negotiations.
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10. Retrievals may be on your want list

During earlier years of relative prosperity public employege unions became generally
accustomed to asking for more and receiving more wit;\ very little impr.ved performance
in return. Although a prosperous society may be able to afford such foo|ishnes; for a
period of time, such behavior is ultimately doomed to failure. By the opening of the
1980s, it was apparent to most experts that the American economy was in trouble and
there was no immediate solution_ in sight, As a result, the public sector began to discover
that it could no longer offo?d to continue some of the employee benefits that it had
granted in previous labor contracts. Consequently, some government o'gencies found
themselves asking at the bargaining table that certain benefits be discontinued, or asking
that employees accept salary settlements which actually resulted in a lowering of the
employees' purchasing power. The 1380s brought the beginning of "retrieval" bargaining, a
process whereby management removes from the labor contract through the proces;s of
negotiations provisions whicl; it con no longer afford. Variously referred to as "roll-back"
bargaining, "take-back" bargaining, "give-back" bargaining, or "retrogressive" bargaining,
they are all expressions of a situation where, to survive, certain benefits or working
conditions must be removed from or at least modified in the labor contract. For, éxomp|e,
many public jurisdictions have removed paid education and sabbatic leaves fror:r\. their
contracts, because such leaves are viewed to be of low priority in times of ecpnomic
stress.

Therefore, when management is deciding what it wants from the bargaining process,
it may need to review the current labor contract to decide if it can continue to provide

the benefits contained therein, For more on how to remove items from the existing

contract, refer to the book Retrieval Bargaining by the author.

&2
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I1. Establish your limits

In all negotiations there are limitg beyc;nd which neither porfy/ will go. For example,
an employer may give a union a final salary offer which the union will not atcept. Some
employees may continue to come to work for the salary offer which the union would not
accept, but some of these workers may do so begrudgingly and only until they can find
better employment elsewhere. Both management and the union should attempt to define
their ultimate fall-back position on each proposal, as well as the contract in toto. For
exomple, management should have a general idea of the maximum amount of salary offer
it would accept as a final offer. However, since wages are only a part of a total money
package and a totol labor contract, these limits could vary depending upon the outcome on
other items. For instance, management might raise its last salary offer, if the union
would give up its demand for payment of medical insurance premiums. Or, the union
might lower its final salary position if management would improve some other compens-
able benefits.

Although both parties should have some idea of their ultimate fall-back position on
each demand as well as c;n the entire contract, the final settlement on all issues is

depencient upon the course of negotiations. In other words, neither party should take an
t

L4
intransigent position on any item. Both parties should keep an open mind on any issue in a

good faith attempt to find an amicable solution. After all, negotiations is the only
process by which to reach an agreement, and negotiations requires the keeping of an open

mind.

12. Lose by winning

When unemployment is high and employees are frightened about their jobs, most
employers can obtoin "conservative" settlements which would not be possible under more

prosperous conditions. But even in better times, an employer can pretty much get what it

&3
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wants in a labor contract if the employer is willing to pay the price. Most employers can
pay salaries less then the unior: will accept, if those same employers are willing to take a
strike and live with demoralized and hostile employees. An employer can get somebody to
work for almost any salary, no matter how low, but the money saved in a parsimonious
salary may well be more than lost in Io;/vered productivity.

An employer does not "win" negotiations when its actions destroy the union and 1urp
the workers against their employer. Therefore, a wise employer goes to the bargaining
table with the ultimate objective in mind to reach a satisfying agreement with the union,
as close to the employer's terms as good faith negotiation allows. This attitude implies
that threats and force will not be used at the bargaining table by either party. Good faith
should be practiced by both parties, which means that the union should not expect
management to enter into an agreement which it finds repug{ont, any more than
management should expect the union to sign an agreement which it finds insulting.

Collective bargaining laws create marriages between labor and management from
which there is no divorce. In most situations the labor contract binds the parties to a
permanent relationship. When one party attempts to harm the other, retaliatory action
can be expected. This means that a "win" in one set of negotiations may well turn out to
be a lose in succeeding negotiations. Consequently, both management and the union
should dctermine what is a reolisti;': "win" in negotiations. Generally speaking, the only
real "win" in negotiations is when both parties walk away from the bargaining table

reasonably satisfied.

13. ldentify strike issues

Although strikes are illegal in the public sector, there have been over 1,000 public

employee strikes within the past decade. Despite legal prohibitions, government

employees do go on strike, and rather regularly. Although there is no one single issue over

¥
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which public employees strike, there are certain issues which are most commonly involved
in a strike. Such issues are compensation, binding arbitration of grievances, layoffs,
automatic dues deduction, and bad faith bargaining. Or, in many cases, strikes have been
caused by an accumulation of many unresolved issues, resulting in an impasse in
negotiatons.

If the price is not exhgrbitant, public employers should make every reasonable effort
to avoid a strike, because government is genero||\y an e’ssenﬂcﬂ monopolistic service which
should not be denied to citizens. By knowing in advance what the potential strike issues
are, management can usually take reasonable actions to avoid a work stoppage. In his

book, Countering Strikes and Militancy in School and Government Services. the author

discusses in great detail the telltale signs of a strike and the major causes of public
employee strikes. This book is highly recommended for anyone entering into labor
negotiations where there is even a remote chance of a labor strike or other act o7 labor

militancy.

14. Options=Leverage

The best way to avoid a strike is to be able to survive a strike without material
reduction in productivity. The best way to gain a labor contract which allows, the
continued efficient operation of the agency is to have more than one viable response to
each union demand. In other words, the more options an employer has in response to
contract proposals, the more leverage the employer has to gain a satisfactory agreement.
Unfortunately, uniths sometimes rely upon threats and the use of power to induce an
employer into mdking a concession desired by the union. That is why it is so important
that managemeni have its own arsenal of weapons in the event that it is called upon to
use them. For example, the ability to contract out work can be a sobering influence on

exhorbitant union demands. Or, the right to carry out reductions in the workforce can

O
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similarly cause a union to be more responsible in its proposals for bargaining. Contracting
out and reductions-in-force ore\just two examples of options which give management

considerable leverage at the bargaining table. For a much fuller discussion of the use of

power in negotiations, the reader should consult Negotiations Strategies by the author,
which cor)toins a chapter describing the many powers available to management at the
bargaining table.

But not all options must be in the form of power. As a matter of fact, the use of
raw power should be avoided in collective bargaining to the extent possible. The best
negotiations take place where both borties engage in good faith negotiations in an effort
to reach a mutually beneficial agreement without the use of threats and power.
Consequently, a contract acceptable to management is more likely if management has
more than one workable response to each union proposal.

For example, let's say that the /n'\ion has requested that employees be given more
financial protection against obsenc;:s from the job due to illness or disability. |If
management wishes to make improvement in this area, there are a number of possible
responses. Management could organize a sick leave bank, supported by the don;ltions of
employees. A group loss-of-income insurance policy could be provided. Also, medical

insurance coverage could be increased. Or, the amount of sick leave could be increased,

with or without strings attached.

/By having options to a powér play by the union and to the individual demands of the
~

union, management puts itself in a strong bargaining position. In summary, then, options=

leverage.

15. Do'your homework .

If the author were restricted to just one sentence in giving advice to negotiators,

that sentence would be: DO YOUR HOMEWORK! There is no one tactic which a
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negotiator can employ which will serve him better than engaging in 1ho'rough homework.
But exactly what does "homework" imply? It means engaging in preparatory studies and

activities designed to make negotiations successful. More specifically, negotiations

homework means:

(a) Preparing a complete strategy plan for n.gotiations. How to do this is

dlscussed in great-detail in the book Negoﬂcmons Strategies, by the outhor.

(b) Development of gools and objectives for negotiations. This means decndmg

exactly what you want to obtain from negotiations, e.g., a reasonable salary se’rtlgﬁmen'r,
_ , <N
continuation cf management rfgh’rs, labor peace, etc. e

(c) Establishing proper relationships with your employer and its management teom.

This means that the negotiatorjmust have a working relationship with the chief executive
and the goyerning body with regard to the proper role of each. Successful negotiations

cannot result from'sftuoﬁons where there are divisions and misurderstdndings within *he
, )
top echelon of management.

(d) Preparing your negotiations team. A negotiator's strength can be influenced by

the strength of his team members. Each member should understand his role and be
instructed in that role. The team must have a recorder, an observer, a listener, and a
spokesman. All members should thoroughly understand the negotiations process. Where
possiblé, all 1eom members should attend a training seminar on collective;"borgoining.

: - -
(e) Understonding the bargaining law. In addition to the laws goyerning collective

bargaining among federal employees, there are 40 state laws governing collective
bargaining for state and local employees. Additionally, there are moﬁy local ordinances
and policies which permit collective bargaining. All of these laws ‘;lnd ordinances are
different, and the negotiator must be thoroughly familiar with the law under which
negotiations are being conducted. Specifically, the negotiator should know exactly what

is negotiable and what is nté;egoﬁoble. He should know what is an unfair labor practice.

*
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He should understand recognition and unit determination. He should know what to do in
the event of a neg'oﬁoﬁons impasse. In Sl-Jmmory, 1h~e negotiator should understand in
detqil the rights and obligations of management as well as the union under the applicable

! Q

bargaining law.

16. Anticipate union demands

»

A wise lobor negotiator does not wait until the unioh presents its demands to begin
preparing for negohohons. Rather, he anticipates what the union will ask for. In this way
he can begin his preparation in advance of actual negotiatons, thus saving time and
. gaining an advantage, over waiting for the proposals. Following are the major sources of

_identifying possible union demands:

(a) Past gzievfrvces. Gr‘ievonces are always expressions of some degres of
dissatisfaction with the current labor contract. If satisfaction is not found through the
grievance procedure, the item complqined of will likely appear ‘at the bargoiningl table.
For example, a class grievance iy be lodged by employees who are not given a dinner
allowance for: overtime work which takes them through their dinner hour. If such a
grievance is not won through the grievance procedure, the 'czg,mploin'? would likely appear
as a demand in the next round of negotiations. |

(b) Other contracts. One of the best ways to anticipate union demands is to read

contracts from other similar government agencies. This technique has the added
advantage of revealing what other unions have be/en/willing to settle for.

(c) Master contracts. Many unions with state and natioral headquarters publish

"'master contracts" for their locals to present at the bargaining table. For the most part,
these contracts include ‘everything but a request for the kitchen sink, and all the local

union needs to do is fill in the blanks to make the master contract appear to be the’
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creation of the local union. These contracts make excellent study material in preparing
for bargaining.

(d) Union publications. Many state and national unions, as well as some locals,

publish in-house newsletters. These publications are required reading for a management
negotiator since they provide considerable insight into what unions are doing, what they
plan to do, and what are the current high priorities of the union.

(e) Line supervisors. First-line supervisors have more direct contact with

employees than other members of the management team. As a result, they are valuable
sources of information about employee complaints and possible union demands.

(f) Union coneultation. It is generally a good idea to maintain open communica-

tions with the union during the lite of the contract. Not only will such a relationship head
of f problems, but it will reveal potential issues for bargaining and the rationale for these
issues. -

(9) Past demonds. The past demands of a union are a very good source of possible
demands in the future. Part of >the long-range strategy of unions is to continue to push for
some of the same demands with each new round of negotiations. By becoming familiar
with this background, the management negotiator can not only anticipate union demands,

»

but he can resurrect the rebuttals for those demands.

I7. Should you use an "outside” negotiator?

In planning for negotioﬁ\ons, the governing body should consiuer whether to use one
of its own managers as its chief negotiator or 10\ employ an "outside" professional
negotiator. There is no one correct answer to all situations. In some cases the need for
an outside professional is obvious, while in other ccses there are sufficient in-house
resources. In the thousands of cases where collective bargaining takes place in the public

sector, most agencies use an in-hcuse staff member as the chief negotiator. Some of

£En
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these.jurisdictions would be better off to employ an outside professional for a number of
reasons:

() Outside negotiators almost always have more experience and a broader
experience than in-house sto}f negotiators. Whereas, a typical government odministrotor.

might negotiate one or two contracts at the most per year, a professional negotiator may

negonote ten or more per vear, all in different situations.
(b) Due to his superior expertise, an independent negotiator will likely negohofe a
contract which is less expensive and more easily administered than would be the case if
the contract were negotiated by a less experienced person.
ic) An outside negotiator-will absorb the hostilities of negotiations and take them
away when he leaves, thus protecting the image of those administrators who must remain

full time to work with employees.
The first and most important question osk;ed by those who doubt the points made

abovesis: "How can an outsider understand our sii’ruotim M The answer to that question is:

"With very little effort." The author has represented many agencies, throughout the
1 g

United S ates over a protracted period of time. Whot little problem may have been posed

'

by lack of understanding of local conditions wos;‘\olwoys more than made up for by the
lessons learned in many other situations. Besides\K what are team members for? Team

members gre supposed to provide whatever infor\moﬁon is needed so that the chief
\

\

negotiator can apply his skills,
: \

18. Good qualities for a negotiator '

Whether an "inside" or "putside" negotiator is chosen to be the chief spokesperson,

there are certain qualities whi%:h should be looked for. The fraits listed below in the left

column are generally helpful in negotiations, while the traits listed in the right column are

generally harmful to negotiations. |
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Good Tr%g’fs Bad Traits
Trustworthv Unpredictable
Healthy . -—- Unhealthy
Patient —— ~Hurried
Reputable ~-—- Notorious
Articulate Inarticulate
Courteous —--~Discourteous
Placid Tempestuous
Optimistic Pessimistic
Prepared - ——— Unprepared
Tactful Boorish
Thoughtful Uncaring
Firm - Vacillating
Open-minded -—— - Closed-minded
Friendly - Hostile
Confident --=Uncertain
Ethical --- Machiavellian
Disciplined —- ‘Undisciplined
Trusting—- Suspicious
Fair - Unfair
Perceptive - Indifferent
Innovative ---Unimaginative
Cooperative Obstinate
Diligent -~ - Lazy
Truthful Dishonest
Dignified Crude
Composed Uncontrolled
Sociable - ——— Unfriendly
Humorous Solemn
Sensitive ——— Callous
Endurance Frailty
Organized --—---- Chaotic
Flexible —— Rigid
Analytical - Unsystematic
Credible -- Unbelievable
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CHAPTER il

MAINTAINING DECORUM

Ideally, collective bargaining should be a process whereby management and labor
exchange proposals and counterproposals in a good faith effort to reach an agreement on
compensation, benefits, and working conditions which are mutually advantageous.
Unfortunately, collective baigaining is not the same as the negotiations process which
takes place voluntarily in the marketplace. The differences between free market
negotiations and compulsory collective bargaining have I;een discussed fully earlier in this
book.

The very nature of compulsory collective bargaining breeds adversary relationships
between the employer, its employees and the labor union. By implication, collective
bargainirg laws indicate that the employer is not trustworthy in setting the compensation,
benefits, and working conditions of employees, according to market conditions.
Collective bargaining laws are based upon the concept that oniy an exclusive spokesman
for all employess can adequately represent the best interests of the employees. As a
result of collective bargaining laws, the employer is made out to be an exploiter énd the
union 1s cast as the savior. In order to stay in business, the union must constantly agitate
far more to e«cess, thus raising the aspirations of employees only to have them
unfulfilled. The whole collective bargainitig process sets employer against employee,
establishing on aimosphere of reluctant servitude. In the long run, this adversary
relationship serves neither the employer, the employees, nor the citizenry. It is here to

stay, however, so afl parties must learn to make the best of it.

I
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Because of the compulsory nature of collective bargaining in the public sector, the
potential for hostile relationships at the bargaining table are ever present. Even without
antagonistic relationships, the accomplishment of a labor contract is very difficult to say
the least. With acrimonious relationships between the parties, a mutually profitable ’Iobor
contract is even more difficult to achieve. That is why maintaining decorum in the
bargaining process is so important. Once decorum is lost and the parties become ruled by
their negative emotions, further productive negotiations are unlikely, The book Negotia-

tions Strategies by the author contains a very detailed chapter on how to control the

emotional climate of negotiations. In addition to the suggestions found in that book, the
following tactics have proven to be successful in keeping negotiotiéns cool and business-

like.

1. Conduct equalitarian negotiations

Although the employer is the manager at the worksite, neither the employer nor the
union 1s the ﬁ\onoger at the bargaining table. They are equal parties when it comes to the
negotiations process. Neither party can force the other party to do anything. Whatever is
done at the bargaining table is done by mutual agreement (except actions required by law,
naturally). Some negotiators for management, however, seem not to understand this and

'
conduct themselves at the bargaining table as though they were supervising employees.
This approach to negotiotions: is guaranteed to encounter serious and hostile retaliation
from the t:union. For negotiations \'ro succeed, both parties must view the process as
essentially equalitarian, which means that neither party is superior to the other. By

sincerely accepting this orientation, both parties will find that good negotiations tactics

follow naturally.
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2. Estoblish model behavior

Ask yourself how you would like to be treated at the bargaining table. Chances are

__that your response will be a good guide for how you should treat your counterpart across
the table. Decorous negotiations begin with the management negotiator setting the tone.

By being punctual, courteous, thoughtful, and empathetic, the negotiator makes it more
difficult for the adversary to act in a different manner. By taking negotiations seriously,

by doing adequate homework, by listening with interest, and by seeking solutions to
;sroblems presented, the negotiator, by example, puts pressure on the opposing team
members to conduct themselves in a similar manner. Although there will be many

i opportunities to respond with anger, such temptations should be resisted in almost all

situations. Exceptions to this rule are discussed later in this chapter.

3. Start with the easy issves

Every list of Iobor‘demonds contains some issues which can be agreed to easily.
Some of these issues should be conceded early in negotiations, assuming that there is some
reasonable quid pro quo. This sets a cooperative tone early in negotiations and establishes
a precedent early n negotiations that collective bargaining is a two-way process. For
example, management might accede to a union request to use the employer's copy
machine during negotiations sessions, if the union would orrdnge for coffee and tea to be
available. This type of quid pro quo provides satisfaction for both sides. The failure to

ogr'ee to reasonable and uncostly proposals simply leaves the maker with the feeling that

there is no desire to be cooperative. Such feelings are best kept out of negotiations.

4, Find a way for both sides to win

As stated earlier, the best labor contracts are those w.lich are beneficial for both

the employer and the employee. That type of contract should be the objective for both

management and labor. By seeking a gocd tradeoff for each concession, there is a greater

4
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likelihood that negotiations will result ir. an agreement which serves both parties well.
Since the nature of compulsory collective bargaining in the public sector is essentially a
" one-way process; that is, o process of transferring to the union prerogatives previously
held by management, there is greater likelihood that the union will gain more in the labor
contract than manbgement. This means that management will often find itself in a
position where it makes a concession just to avoid labor strife. Even though management
may make such concessions reluctantly, it should, in most cases, at leasi give the
impression that the concession results in a very acceptable tradeoff. .

For example, let's hypothesize that the union has proposed binding arbitration of
grievances, a proposal which the governing body does not wish to agree to. But due to a
number of circumstances, the governing body, by a divided vote, feels it is forced to
acquiesce. Given such an eve;\tuality, the negotiator for the governing body should
present his acceptance of the union's proposal as a good faith effort to finalize a very
good agireement. To concede in bitterness would definitely interfere with a relationship

that otherwise hoc_j been amicable.

5.  Minimize the response, "no."

"No" is a very unpleasant response to a proposal which is designed to solve a serious
problem of employees or to improve the conditions of employment for employees. Abrupt

rejections of negotiations proposals give the opponent a ready-made opportunity to

enhance his_image as the "good guy" at the expense of the employer. Therefore, to the

.
extent possible, a skillful negotiator finds as many ways as possible to avoid abject

rejections of union proposals. In the chapter, "Communications at the Bargaining Table,"
the author discusses in detail nine ways to say "no" without actually saying "no." The

alternatives described there should be studied carefully and used on a regular basis in

responding to proposals which are objectionable.

7

el
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All unions make proposals which they know will not be agreed to by management. In
many cases these propo;mls are made sim\ply so that they can be withdrawn. By calling
attention to the'se proposals by saying "no," the maker .of the proposal is invited to
respond, when, in fact, he would be happy to have the proposal die a natural death,
without debate. Every objectionable union proposal which can be rejected without

discussion is a definite "win" for management. Not only that, but such "wins" minimize

the risk of negotiations turning unfriendly.

6. Demonstrate that serious considera-
tion has been given

The essence of negotiations is the willingness to compromise, but there are many

forms of compromise, as discussed in the book Negotiations Strategies. One form of

concession is to give serious consideration to a proposal. In many cases the union is
satisfied just to know that management is aware of a problem and has given serious
consideration to it, even though no satisfactory counterproposal was of%ered. Further-
more, if serious consideration has been given to a proposal which produces negative
results, chances are the union will accept the fact that there are reasonable grounds for
the proposoli to be rejected.

But when a rejection is being planned for a proposal, the respondent must be able to
demonstrate that serious examination has been given to the proposal. This is done by
taking a caucus to consider all aspects cf the proposal, including possible counter-
proposals other than a rejection in toto. Upon return from caucus, the negotiator
carefully and tactfully summarizes the results of the caucus. This approach will
demonstrate to the union team that thorough consideration has been given to the proposal.
However, if the proposal is being rejected, the union is entitled io know the reasons for

the rejection. |f reasons are not given for the rejection, the union is unable to frame

alternative proposals in an effort to find some language upon which the parties can agree.
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The failure ta.give reasons for the rejection of a proposal overtly thwarts the negotiations

process and is viewed as a bad faith gesture.

7., Pass over emotional items quickly

Many items at the bargaining table are patently laden with emotions. Compensa-
tion, workloads, promotion, and dismissals are examples of topics which are extremely
important issues to employees. Any item which poses a threat to the union o.r ifs
members is likely to be dealt with in great emotion. Threats of loss of automatic dues
deduction or insinuations of layoffs are bound to be received with considerable trepida-
tion. But even the most innocent counterproposal can be turned into an unfriendly
response. Sometimes this is done by the opponent in an effort to intimidate the other
team. Regardless of the cause of escalation in the emotional tone of negotiations, every
effort should be made to minimize such developments.

There are several ways to gracefully pass on to unemotional topics. The negotiator
can call for a caucus, and upon return, simply go on to other topics. If the opponent asks
about the issue which originally caused the excitement, just say: "We are not ready to
respond further on that matter at this time." Or, in some cases, tension can be broken by
a well-iimed joke or humorcus story. In other cases, the negotiator may tactfully and
quickly move on to other less controversial subjects. In intense situations, where no
cooling tactic seems to work, a recess may be called. In only one case has the author
found it necessary to walk out on regotiations because of the unacceptable behavior of
the other team. But that option is available in very sevious situations where nothing else

seems to work.

8. Deal with the issve, not the person

Labor negotiations are conducted in order to arrive at a written binding contract

which governs the wages, benefits, and working conditions of employees, The bargaining
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table is not a forum for attacks on the persondlities of those present, unless of course
their actions warrant such an attack. To the extent reasonable, all attention should be
focused on the topic under negotiations and attention focused away from the behavior of
the persons. Naturally, however, there are times that a negotiator may behave in such a
thoroughly scurrilous manner that his actions must be addressed personally. But more
about how to deal with this problem is discussed later in this chapter.

A skillful negotiator should not be distracted by the personal chorocferisfiﬂcs of his
. counterpart. A.skillful negotiator concentrates squarely on the issues and not the person.
Although the opponent's method of delivery may be objectionable in some way, the
delivery does not change the message. Regardless of how a proposal is delivered,- it
remains the same proposal, and fhofl is the issue that should be addressed. In the:final
analysis, the only thing that counts is what the parties agreed. All of the antics which

might be involved on the way to that agreement become meaningless once the labor

contract is ratified. So, concentrate on the proposal, not its delivery.

9. Help your opponent find the real problem

Under collective bargaining laws an exclusive agent is chosn by the majority of the
employees to represent all of the employees for the purpose of labor relations generally
and collective bargaining and grievance processing specifically. Under this condition cne
would assume that the bargaining agent for the employees always represents the wishes
and best interests of the employees. However, this is not always true. In some cases the
union may allow its own institutional and political interests to override that of the
employees. In other cases the union may not really understand what the employees need
and want. The author has expetienced a number of such instances.

Therefore, the negotiator for management should make a thorough effort to

understond what the employees are really seeking in their demands. For example, a

75 -
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request for increased paid sick leave may octﬁolly be a request to have increased financial
pr\_otecﬁon in the event of protracted disability. In that case, any number of counter-
p;oposols, other than just increasing sick leave, might be acceptable ta the union. Loss-
of-income insurance, a sick leov!d‘a bank, or some other protection might answer the real
ngeds of the employees.

By pro'bing for the real i;sué, management not only has a grecter chance of resolving
the problem pérmanently, but alsq conveys to the employees that it is sincerely\interested

in the problems that they face. Such demonstrated sincere interest contributes

significantly to maintaining a wholesome emotional tone for negotiations.

10. Analyze your own emotions

Guit}e often our own attitude tow_ord others influences our interpretation of tieir

( behavior. If our attitude toward others contains suspicion and fear, we are likely to read

into the actions of others unfriendly behavior which in actuality does not exis't. When

such attitudes are pervasive, negotiations become very difficult because trust between

the parties is reduced. |f each party is convinced that the other is out to do him in, then

every proposal and every action, no matter how innocent, be¢omes something to be

resistcd. Obviously, such lack of cooperation between the parties makes an negotiated .
agreement unlikely.

Consequently, the negotiator should identify and evaluate -his own emotional
attitude toward negotiations and members of the opposing team. To this end the
negotiator should ask and answer the following questions:

. Do | believe in the viability Of, negotiations as a process for achieving

prodtjcﬁve labor relations? l ff '

. Dol accept the right of unions to represent employees?

. Dol trust my counterpart?
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Am | secure in the adversary relationship?
.» Dol feel confident regarding my knc;wledge of subjects under negotiations?
‘l\f the answer to these questions is "no," the negotiator has a serious ~attitude
prob|efn which will surely manifest itself in stressful negotiations, if not unsuccessful

. ‘\0
negotiations. = - —--

t1. Don't frighten your opponent

Both the union and the employer have ‘the power to inflict injury on each other. The

union can go on strike and perhaps -close down the agency's operation, while management
can hold boc}c on compensation and benefits. But such actions are contrary to the best
interests of fhe employees, .fhe government agency, and the citizens generally. Although
negofioﬁon; in|| present many opportunities to use pov«{ler against the other party, such
tempting opportunities should be resisted. Threats to hurt the other party simply frighten

Q@
the opponent into defensive action, which may well bé retaliatory cction against the
\ |

original offender. For example, a threat by management to lay off employees may be
!

countered by a threat from the union to go on strike, neither action helping to bring the

. . o
parties into agreement. -

Some of the threats by management which usually cause retaliatory action from the

union are: :
‘ \

The thr®at to remove oufomoﬁc' dues deduction
{

The threat to lay off employees

The threat to decertify the union , .

T ——
. .

; ‘ The threat to bypass the union . .
! . The threat to tighten evaluation and introduce merit pay

~ta

'x
¢
e
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; Some of the threats by the union which can cause retaliatory action from the
e? loyer are: A
fnp oyer are: \
‘.5:\ )
\ (g

]
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. The threat of a"slow-down"
. The threat to grieve every questionable action by management
. The threat to communicate direc'fly with fhe)ge/ncy governing body ;

. The threat to picket and engage in other attention-getting tactics /

12. Disagree without being disagreeable .. : . /

Most of the demands presented by a union must be rejected, at least in the form as /
originally submitted. Therefore, it is important that the management negotiator find the
most tactful way to reject union proposals. Very e>;cel.len‘i‘ suggestions for doing this are
presented in the chapter on communications under ihe heading, "Learn the Many Ways to
Say No." Y ’

In addition to those tactics, however, there are many other ways to disagree wifho;f
being disagreeable:
N (a) Indicate to the union that its proposal in the abstract and in theory is
worthwhile, but in practice there are a number of prol;lems with implementing the
proposal. Then identify and ,exploin the problems associated with the proposal.
(b) The issue can be side tracked in the ‘hope that it will disappear or become

diffused or modified. Study committees are sometimes used for this purpose.

- ] g ) .
(c) You can introduce a counterproposal acceptable to management, but which does

not address directly the union proposal. For ex\omple, the union demands to meet
regularly with the chief executive. Management responds to this proposal by sugge'sﬁng
that representatives of the union and representatives of the chief executive meet on a
periodic basis.

(d) Show how the union demand does no% serve the long-range best interests of the

‘employees, For example, a demand that teachers not be requiregh to meet with parents to
[} <' f v v

&
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<
discuss student progress would ultimately harm the teachers, if the demand were agreed

?

to.

/

' (e) You can show how the union demand would run courter to the legitimate needs
of the agency. For example, a demand from nurses that all night work be voluntary would

be in opposition to the needs of the hospital.

13.  Your needs are important, too
. . ‘
Too frequently, collective bargaining is viewed as a one-way process, a process

whereby the union asks and _management gives. Where such an interpretation of

Bargoining exists, it is unfortunate, because such a view of the process inevitably leads to

the urdermining of’ the agency's efficiency, wh|ch serves no one's interests. The

v

borgommg table is not only for the benefit of the union, but for the benefit of

management as well, despite interpretgtions to the contrary.
. Whereas the union has a right to use the bargaining process to attempt fo negotiate
imprJovement_s in the wages and working conditions of its :r.cmbers, so at least does
/monogement have the right to reject any concessions which impair its rlghfs to manage
the agency. And where state bargaining laws impair unilateral changes by management in
the working conditions of employees, management has a right to make demands at the
bargaining table which are intended to improve agency efficiency, even if those demands
are for mare and better employee production. Where spch demands are warranted, the
negotiator shou.lci try to show why the acceptance of the demqnq by the union is in the
best interests of the employees. The concessions made by many industrial unions during
the early 1980s, such as in steelv proauction and automobile manufacturing, are excellent

examples of unions .ogreeing'to management demands in order to keep the industry alive,

and hence save the workers' jobs. , .




68

4. Nom;erbol signs are important

We have all heard that good negotiators have "poker faces." This is not true, nor
should it be true. There are times that a negotiator should‘ use facial expres§ions to
enhance corpmunico?ions. The question is noi whether such facial expressions should be
used, but how they should be usedi There's a time to flinch, there's a time to smile, and
there's a time to be a “poker face," which is a means of communication,

As the negot.ator listens to his counterpart, the entire apposing team is looking for

sign. which indicate aftitudes. Scowls, grimaces, and furrowed brows, when used
unnecessarily, simply add barriers to an already delicate relationship. On the other hand,
a few smiles, an occrsional nod, and frequent friendly eye contacts can tell the opponent
.thot although you may be forced to difogree with his proposal, you feel kindly toward him

personally. As stated before, it's very importcnt that cttention be focused on the topics

under negotiations and not on the personalities involved.

15. Confront problem behavior

When facing an inept or unethical negotiator, one may encounter behavior which
cannot be tolerated in the interests of continued negotiations. Such unacceptable
behavior might be the use of excessive profanity and obscepity. It might be a refusal to
attend meetings or a failure to be punctual, or any other acts abusive of the other party.
Before confronting such problems directly, every good faith effort should be made to
c:)rrect the problem. Many of the tactics which help curtail obnoxious behavior are
discussed throughout this book.

If all else foﬂs, however, the harmful b.ehovior of 1h<§__c§:;_posing negotiator must be
confronted directly. This can be done in several ways.

The offender can be asked directly and firmly to cease the objectionable

behavior.
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. Overtures can be\mode by individual team to individual members of the other
team.

. Negotiations can be recessed each time the obnoxious behavior is encountered.

16. Avoid repeating problem behavior :

Sornetimes.a negotiator unintentionally does something which is objecﬁonoble or
distracting to the other ieam. In other cases a negotiator will knowingly persist in
repeating some behavior which irritates the opponents. For example, the author
remembers one negotiator who responded to many union proposals by stating that the
unjon pl’;OpOSGI was "administratively unsound,”" Each time this phrase was used .‘the union
obviously became more irritated, Despite the union's obvious reaction, the negotiator
continue’d o use the objectionable response. As a result, unnecessary bad feelings were
caused t’o develop between ‘he parties. Had the negotiator been more sensible, he would
have found other responses to the union proposals.

Té avoid this problem the negotiator should monlitor carefully the response thut his
behavior engenders. This can be «.one through direct observation and attentive listening,
It can be done by allowing fellow team membuars to make constructive crificisms of the
‘negotiator's techniques. Or, the negotiator may try listening to and observing himself on

‘audid and video tapes, respectively. Such self-evaluation can reveal many heretofor

hidden and distracting idiosyncracies.

17. Don't toke it too seriously

People who are overimpressed with their importance have a tendency to create
unnecessary resistance from those they have contact with. True, the negotiator occupies
an important position in the union or management organizational structure, but it must be

kept in proper perspective. When the negotiator takes himself and negotiations too

seriously, he generates resistance from the opponent which otherwise might not be
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present. The negotiator wha can keep a datached nititude toward negotiations is likely to
be more successful than the negotiator who has an impassioned position on every issue,
By displaying excessive concern over certain issues, the negotiator unwittingly gives
leverage to the opponent. For example, if a negotitor were fo overstress the impertance
of rejecring ¢ routine union demand, the union would likely demand a higher price to

withdraw its proposal from the table,

18. Have patience

Seme negetiations problems resolve themselves with the pessage of fime., As
dgets are finalized, as new employment contracts are prepared, as employees become
tirad of the wncerfainties generated by negotiaiions, and as an impasse is fcxced,'the
impertant issues corne to the fore and the unimportant issues begin to fade. For exampie,
o solary offer of 7 percent offered at the outset of negotiations might be laughed at by
the union, but that same offer withheld until the end of negotiations might be gralefully
aegepted. The holding of such an offer requires patience, however.

Although many wnion proposals cannot be cecepied by monagement, the union's
presentation on these proposals should be listened to with interest, excep? in the case of
nonnegotichle issues, in those cases, the union should tie informed aarly in the discussion
that the preposols are nonpegetiabie, and no time will be spent on these issues. With afl
other issuas, however, monagament should he willing to listen long encugh to assure that
ihse unicy hes Leen given ¢ chance to discuss traroughly alt salient points. Such listening
requires self-control ond patienas, particularty when the listener already may have rmade
up his mind an the matier wder discussion, Nevertheless, the speaker should be allowed
to complate his presentation. The mere act of listening i¢ a form of concessicr, since the

refusal 1o lister to a pressntation on a negotiable topic could be ruied 1o be an unfair
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tabor practice under some burgaining laws. Therefore, if in doubt, sit back, be patient,

cnd lister.

19. Be for something—not ogainst

As practiced in too many situations, collective barguining is a process vihereby the
uion proposes ond mqnogement uisposes. This approach to bargaining is unwise in that
consiant rejection of unio;'\ proposals makes for rocky negotiations and se!f—if:fiic?s the
"bad guy" image on the employer. Therefore, the rnsnagement negotiator should find
weys to avoid the impression that he is against fair pay for employees, against improved
working conditions, and against good faith bargaining. This book discusses many ways to
do this.

Ore way to maintain @ pesitive image is to ignere issues which are hopeless and
stress thase issues where prograss can be made. By doing this the emploser is for
something and the only question is how to achieve the proposal.

For example, the union might propose that a sick leave ba;k ke organized. Although
moﬁc.\gement might want to reject such a propcsal on first impression, there are many
conditions which would make a sick leave bank occeptqbie to both management and the
union, By finding those conditions, mancgement is for a sick leave bank and nu? 2gainst a
sick leave bank. By taking this axproach, the major burden for finding mufually agreeable

conditions for a sick leave bank is trensferred fo the union.

20, Satisfy the personal needs of the opporient

To the extent possible, the regotiations pracess should be free of any conditions
which intarfere with the warik of the negotiators. This means many thirgs. It means th:
physical environment for negotiations must be structured, It means thai both parties

must do their homework prior to each session in order to avoid wasting valuabie tirae in
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negotiotions; But more importantly, it means that tjé_e personal psychological needs of the
opponent should be satisfied. .

Like everybody else, negotiators need to feel important. They need to be respected.
They need to have self-esteem. Consequently, any act which impedes the fulfillment of
these basic needs should be avoided. Insults, abusive lonéuoge, sarcasm, and temper
tantrums have no place in the behavior of a professional negotiator. However, praise,
empathy, cooperation, and interest do have an important place in negotiations.

The psychological needs of the opposing; negot}otor can be satisfied in a number of
ways:

{(a) Whenever the negotiator does something that is particularly good, he should be
commended for the action. ‘

(b) Every effort should be made to indicate to all present that you have respect for
your counterpart.

(c) When you have an advantage over the other negotiator, care should be taken to
exploit that advantage in the least threatening way.

(d) All presentations by the opponent should be listened to carefully. More advice

on how to listen is offered in the chapter, "How to Listen."

21. Private discussions have a place

There are occasions where sorne subjects are best discussed apart from the formal
bargaining setting. For example, when there is a need to probe the opponent, a private
discussion may reveal more insight into his position than would be obtained in the
presence of both teams. The presence of other team members provides an audience to
play to, introducirg distracting issues which might not arise in a one~on-one discussion.
Also, the presence of ¢n audience can deprive the negotiators of needed flexibility to

change of modify their positions since statements made in the presence of several
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witnesses are difficult to retreat from. Also, private discussions can reveal what issues
are emotion laden. These issues are often more discussable when only the two negetiators
are involved. In any case, however, of f-the-record discussions provide an opportunity for
both parties to become alerted to those issues which might be difficult to deal with at the

formal bargaining table.

22. Don't toke losses personally

As discussed earlier in this book, negotiations contain wins and losses for both
parties. Hopefully, however, the final outcome of negotiations will be a "win" for both
parties; therefore, losses should be viewed as temporary. If the negotiator is competent,
his wins will at least balance his losses, eventually. Besides, most "losses" are nothing
more than the quid pro quo of ‘a gain. In othe words, ;1 price must be paid for every win.

For example, although a mon;:gement negotiator might agree reluctantly to binding

arbitration of grievances (a "loss"), the union might have agreed to a very narrow

_definition of a grievance (a "win" for management). Consequently, a "loss" can only be

determined by the total outcome of all wins dnd losses.

But even where negotiations are less successful than hoped for, chances are that
there were circumstances beyond the control of the negotiator which determined the
outcome of negotiations. In such cases, a loss should not be taken personally since such
introspection hipders the negotiator's ability to maintain a positive attitude toward

negotiations,

23. A special word about dress

No one tactic or strategy presented in any of the books by the author will guarantee
success in negotiations, It is the total impact of all tactics and strategies which
determines the final outcome of negotiations. The author has often been asked about the

significance of dress at the bargaining table. The question is difficult to answer, because

¢ 5
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the author has worked with so many negotiators who do not dress well, according to
conventional dress standards. Therefore, does dress really make a difference? Yes, dress
does make a difference, but it is not a determiner of success by itself any more than is
any other single tactic responsible for successful negotiations.

The negotiator should dress properly for several reasons:
Proper dress is pleasant to look at. It therefore helps balance any unpleasant
factors in negotiations.
. Appropriate dress helps the negotiator feel confident about himself. Also,
others feel more confident when the opposing negotiator is tastefully dressed.
Proper dress sets a tone for conducting business seriously, Proper dress is an
expression of respect for the negotiations process. |
. Well-chosen dress.provides no distractions to the negotiating process.
For those negotiafors who would like to learn more about the importance of proper

dress, Dress for Successl is & good book to consult, .In the meantime, however, here are
,

some basic dress rules which the author has originated:

The best single rule for a negotiator to follow is to wear good quality

I

.

conservative suvits for all negotiations. All "stylish" extremes should be
avoided.
Conservative sport coats that are color coordinated with slacks, shirt, and tie

are second best to suits.
. The best basic colors to deal with are blue, brown, and beige. But these colors

must be carefully matched and blended.

.

IJohn T. Molloy, Dress for Success, Warner Books, 1975.
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Even with conservative dress, no accoutrements should be worn which are
glaringly obvious, such as a flower in the lapel.
The male negotiator should avoid any colors or accessories which could be
considered feminine.
Use a pen and/or pencil which is obviously of good quality.
Do not wear glasses with dark lenses which shade the eyes.
Minimize facial hair. A conservative mustache is acceptable, however.
Hair should be short to moderate in length. In eifher case, it sheuld be combed
qeoﬂy.
. Shoes should be inconspicuous, but clean, and of obvious quality if they are

noticed. -
e

The hands should be clean and the nails groomed and short.




CHAPTER IV

BAD TACTICS

L

In two previous booksby the author, Bargaining Tactics and Negotiations Strategies,

several hundred techniques were described for "winning negoﬁoﬁons,f' but very little was
said in these books about bad tactics in labor negoﬁ.oﬁons. This chapter will be devoted
to those tactics which should be avoided in negotiations, but wh|ch nevertheless have been
~ ——ysed; unfortunately, by less than competent negotiators. But first, a chstmchon needs to

be made between just plain bad bargaining and "bad faith bargaining."

Bad Faith Bargaining in the Private Sector

After almost a half century of collective bargaining in the private sector, a number

of negotiating activities have been determined to be in vfélotion of the National Labor
Relations Act, the law which governs collective bargaining in the private sector. By
examining this background, even though the National Labor Re|qtims Act does not apply
to the public sector, one can gain insight into negotiations 1ocﬁ;:s which shoulgi i)e avoided
in most instances.

" According to Section 8(d) of the Taft-Hartley Act, ". . . to bargain co||ecﬁve|y is
the performance of the mutual obligation of the employer and the representohve of the
employees to meet at reasonable times and confer in good faith with respect to woges,
hours, and other terms ond conditions of employment, or the negotiation of an agreement,
or any question arising thereunder, and the execution of a written contract incorporating
any agreement reached ifh requested by either party, but such obligation does not compel

either party to agree to a proposal or require the making of a concession."

J1
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Quite ofter. a union will accuse an employer of refusal to bargain, but deter-
minations in such cases hinge on whether the employer bargained ir; "good faith" This
determ'inotion is difficult, becou;e it requires a subjective evaluation of the otti{ude and
motive of the employer'during the course of negotiations. Nevertheless, the National
Labor Relations Board and the courts have ruled the follc;;ving conduct to be in violation
of the "good faith" requirement:

. Insistence to the point of impasse upon including in a contract a subject that is

outside the scope of mandatory bargaining. g

. A refusal to discuss a subject within the scope of mandatory bargaining.

The failure to grant a reasonable request for information necessary to the
intelligent discussion of a mandatory topic.

The inquiring into a refusal to bargain allegation generdlly depends upon whether the
party's conduct during negotiations warrants an inference that bargaining was taking place
without a sincere desire to reach agreement. The following conduct might suggest,
according to this concept, that an employer was engaging in "bad faith" bargaining:

. Imposing onerous conditions upon either bargaining or the execution of a
contract, e.g., demanding that the union withdraw all active grievances.

. Failing 'to give negotiators sufficient authority to bind the employer.

. - Insisting that management unilot‘erol’fy control wages, hours, and terms of
employment. ’

. Unilaterally granting wage increases or ¢hanging other benefits or terms of
employment without first consulting the union.

. Insisting upon a "broad" management prerogative clause that would undermine
the union's ability to adequately represent the employees.

. Engaging in "surface" bargaining, i.e., merely going through the motions of

L4

bargaining.
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. «Refusing to accede to and failure to of fer counterproposals to union demands
for a checkoff or other forms of union secority.

Uniloterolly or arbitrarily scheduling the day and time of bargaining sessions.

.~ Demanding that the duration of a contract be excessivel‘y long or short.

. Maintaining an inflexible position toward a union pruposal. .
‘ . Submitting new issues after the parties have reached an agreement.

. Dilatory tactics designed to avoid negotiations?

. Submitting new proposals after several months of bargaining.

. Failing persistently not to compromise.

. Presenting proposals which are patently unreasonable in order to frustrate

negotiations.

Bad Faith Bargaining in the Public Sector

At the writing of this book there were 40 states, plus the federal government, with
bargaining laws for public employees. Unlike the private sector, where the determination
of bad faith bargaining is based upon only one law, there are as many variations of bad
faith bargaining in the public sector as there are bargaining laws. Consequently, what is a
bad faith bargaining act can be dete}mined only according to the specific bargaining law
and tl';e circumstances surrounding the controversy. Nevertheless, an examination of
these 4| laws indicates that certain practices are generally viewed as improper:

Making proposals that would deprive employees of their rights under the

applicable bargaining statute,

. Making proposals designed to deprive the union of) its rights under the applicable
bargaining law.

Refusing to-bargain with the exclusive agent of the employees.

. Setting preconditions to bargaining.

-

<
o
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. Failure to ratify an ogreeme"nt.reoc,l;'\ed bétween the two of'ficiql negotiators.
Unilateral changes in wogés, hours, and working con ftions without prior
discussior. with the union. '
. Refusol‘-t‘o negofiate mandatory 1opﬁ':‘s.
For a more .accurate ‘interpretation of bad fdiﬂ:\ bargaining, the reader should
copsult 1h‘e applicable bargaining laws and the state agency ond coyr,t decisions which

-

have been rendered.

Just Plain Bad Tactics

Now that we have some idea of what bad faith bargaining is, let us explore tactics
wi.ich, olg\ough they may not violate the applicable bargaining law, are ﬁeve'rtheless

unwise to use.

|. Bait ond switch

Have you ever beer attracted to.a store on the basis of an advertisement offering a
very attractive ptice on an item, only to find that the store did not have the item
advertised? Thc]t is referced to as a "bait and switch" tactic. Its purpose is to attract the
customer into the store with the hope thgt he will make an alternative purchase at a
higher price. Have you ever purchased one item from a Stoye, only to find that the itern
delivered was very similar, but of an inférior quality? That, too, is a bait and switch
tactic. All such tactics are designed to get the c'cstomer attracted with the hope that he
will forego his option to shop elsewhere.

As applied to Iobor negoﬁoﬁons, a union m'ight of fer (or obpeor to offer) to settle on
an issue, say woges at one level, which management agrees to, only to have the union
make a higher offer later on. Such a tactic baits management into revealing ns position

without exposing the union to the risk of an official offer. Although this unethical tactic
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may work once.on @ naive negotiator, it is a tactic which cannot be repeated.

Furthermore, it is a tactic which can backfire by creating a very hostile adversary.

2.. Bluffs that fail

A negotiator's credibility is a very valuable os;et and should be r_'nointoined and
enhanced to the extent possible. A negotiator will be more successfu’ll i_n obtaining
concessions if he is believed. If he is disbelieved, lneeded concessions will come less
easily. When a negotiator with high credibility takes a position, the opponents assume he
is honest and will deliver on his promises. That is why a negotiator should be careful in
saying what he will do or wi_“ not do, unles)s he is prepared to deliver. Once a negotiator
fails to fulfill a promise, it,;is more difficult for the opposing team to believe him in the
future. ' P x ‘

The ’outhor remembe§s one situation where n—egot'ioﬁons had stalled and the union
~ said that 1t had orronged’o‘moss meeting of all employees, but that the meeting would be
co||ed off If a certain concessnon was made by management. No such concession was
made; a union meeting wds held; but only a few employees turned out for the meeting.
Prior. to the union meet_lng, management was under the impression that the union
negotiator had ohsolute c;ontro| over the employees. After the meeting, there were

serious doubts about the péwer of the union to fulfill its prorﬁises. In that particular case,
o l | A
the union would have been peﬂer off not to have attempted a mass meeting. -
‘ ! ‘ \ /
) .

3 14, Qutrogeous demands .

Y

!
During the beglnmnl- ‘years of collective borgonnlng in .the public sector, many

employee unions made |rrqspon5ib|e demands upon management whlch were sheer flights

/
|nto fon'rosy. In some cosLs, management responded with equolly outrogecms demands of

the unions. Such b|udgeon|t'\g tochcs achieved little of value for Fljher party. The normal

-~ . ;
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outcome of such crude negotiations was permanent damage to all parties--the employees,
the employer, o‘nd the taxpayers.

For example, in one casé personally familiar to the author, a union demanded that
one of 1ts members sit with the governfri@ body of the government agency. The union also
demanded that the employer pay the union dues of the em;)onees. Although there were
many other similar ridiculous demands, these t%lo were representative of the quality of
the union's contract demands. Good.ed into. equally stupid behavior, the employer ,I
responded by demondif\g that the ;mion guarantee thotd‘oll employees would obey all
- policies, regulotions’,? tjl)nd work rules of the agency, and that the union pay a substantial
fee to the employer('\io have union dues deducted and to use Gny property, equipment,
facilities, services, or supplies of the employer. Needless to say, negotiations in that
jurisdiction did not contribute to labor peace or to a productive working"‘reiotionship
between the emplo?'er and the employees. -

Even today some unions still persist in making outrageous demands. I/ appears thar

this tactic 1s used to either frighten the employer into making concessions that it weld
' n;)t ;>1herwise make, or the ridiculous demands are laid on the table as "throw-aways." In
. either case; the toétic is very unsophisticated and does 1i.tle_to help the m{on, except
when faced by ir?compete’nt managers across the table. iiowever, not just unions still
~ persist in this unrecommended practice. Too frequeniiy management will make unreason-

able dernands of the union. .Such demands simply infuriate the union, making negotiations

} [
collective bargaining process to manage the workforce. The union accepts the fact that

management already has that power and that management does not need to negotiate its

! i
prerogatives. Furthermore, by introducing its own ridiculous demands, management

créates a number of risks for itself, such as: ,
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(a) By introducing (T\onogement demands, the scope of bargaining may be uninten-
tionally broadened. ‘
(b) The union mo;' accept a management demand which was meant to be a "throw-
away."
(c) The union may bargain on the rﬁonogement demand, but demand a high price for
a concession. ‘

* Normally, management can achieve needed leverage through the introduction of
ncounterproposals,”" rather than original demands. Whereas an "original demand" is a
demand for the union to accept a new topic, a c.unterproposal is a response to an original
demand from the union. The use of counterproposals by management, rather than original

demonds, usually will be sufficient in protecting management'ssnegotiating position.

4. Telephone negotiations

When negotiators communicate by telephone regarding negotiable topics, there is

the temptation to try- fo arrive at understandings. This technique usually should be
avoided for a number of reasons:

. By rest?icﬁng communications to what is heard over the telephone, serious
misunderstandings can develop.
Telephone negotiations can 'introduce subjects which take the listener by
surprise.
It's easy to forget important points while attempting to debate an jssue by
telephone.
It's hard to take needed notes and talk on the telephone at the same time.
The listener cannot see the speaker, thus depriving communications of needed

visual clues.

No team members are present to corroborate the discussion. 3
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If telephone negotiations become necessary, dgspite the risks, here are some
suggestions which should help:

. Try to keep accurate notes.

. Avoid any distractions around you which might take your attention away from
the speaker.

. In advance of the telephone conversation rehearse the topics to be covered and
the possible discussion that will take place. ‘

. Keep a written checklist of all of the issues to be covered.

. At the end of the discussion summarize what was said and the points agreed to
or not agreed to.

. Do not record a telephone conversation, even if permission is given,

-

5. Unnecessary delays in negotiations

Some negotiators (more often management negotiators) i'\ove employed tactics
intended to artificially delay negotiations in the hopes that the union would grow
impatient and go away. This tactic can be partially successful under some conditions, but
more often than not, the tactic strengthens the union. As a general rule, the longer that’
items lay on the bargaining table, the more.oggressive the union becomes. In other words,
artificially protracted negotiotions; where little progress is being made, give the union a
cause around which to rally the workers. Even though there are occasions when delay is
legitimate, the general rule is to move negotiations along as expeditiously as is

comfortable to the parties.

6. Sticking to a lost point

Inevitably, every negotiator will experience losing a debate or argument in negotia-

tions. Given such a situation, the losing negotiator should not persist in trying to win an

argument which already has been clearly lost. When a point is obviously lost, the
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negotiator should concede and move on to more productive discussions. By tenaciously
refusing to admit defeat, the negotiator erodes his voluloble credibility with the opposing

team. .

-
7. Loose talk

Many years ago the author learned a lesson never to be forgotten. | had just been
employed to represent a school district in midwestern Pennsylvania. Although | had never
met the negotiator who would represent the union, | had heard of his reputation as an
experienced and cbmpetent negotiator. In flying to the first negotiations sessio&,‘ | was
accompanied by an associate. In flight we naturally discussed labor relations, a subject of
much common interest. As the discussibn progressed it turned to my impending
assignment and | began to discuss with my éolleogue the strategy | planned to employ wi‘th
the union and what type of direction | was getting from the employer. As far as | can
* remember | discussed my plans in great detail.

As the plane began to land, | noticed the man sitting next to me right ccross the
aisle. "His briefcase was at his feet ovnd clearly marked on the briefcase were the initials
of the o-wner which would have been the same initials for the union negotiator. Was it he?
| didn't know, because | had never met him. Had he heard what | had said? | didn't know,
and | couldn't ask. Understandably, the uncertainty made me anxious and undermined my
confidence. | couldn't wait until the next day when | would meet the union for the first
time. The next day came. | met the union team and | met the union negotiator. It was
he, but he gave no indication that he had seen me before. Was he bluffing or not?

Negotiations proceeded within normal expectations, but the union negotiator was far
better than | had anticipated. He seemed quite Iconfident and appeared (my imagination?)
to anticipate my moves. Finally, an agreement was reached. As we shook hands, the

union negotiator smiled and said: "Hope to see you again on the flight to Pittsburgh."

L0
-
f
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Had he overheard mysconversation on the plane and used it against me? Or, was he
playing cat and mouse? To this day, | still don't know, but | do know one thing, that lesson

was a good one. Because of that experience | have learned to be very tight-lipped about

on*thing to do with negotiations.

On another occasion, however, the tables were reversed. | was having lunch in a
dining room in a hotel outside of St. Louis. | was there because | was representing a
jurisdiction nearby. For some reason | became aware of the conversation at the table
next to me. The more | listened, the more | realized they were talking about the
negotiations | was involved in. The discussants really got my attention when one of them
said: "l understand they (the employer) have hired a negotiator from Washington, D.C.,
and from what | hedr, he is a real horse's ass." After that, | had to listen. From that
conversation | gained considerable insight into some of the plans of the union since one of

the persons at the table was an officer in the union.

©

8 Low ball, high ball

A man walked into a used car lot and found the exact car he was looking for at a
price that was far below anything he had seen elsewhere. After the buyer and the
salesman shook hands on the deal, the salesman said: "Now, how w:)uld you like to have an
engine for that fine car?' Whenever an offer is made io sell something at a price lower
than the true price of the final sale, the tactic of "low-balling" is being used. This
unethical technique is based upon deception and is designed to get the buyer hooked, so
that he will not purchase elsewhere. The reverse of low-balling is "high-balling," which is
the process of offering to pay a premium price for something, only to have conditions

attached after the seller (or buyer) agrees to the price. Both tactics are designed to bait

the buver (or seller) by the use of a ruse.

, \ Ju
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The author is personally aware of a number of situations in public sector negotia-
tions where the fiscally depeﬁdent employer practiced a form of high-balling l;y agreeing
to settle on a salary figure higher than the employer knew would be approved by the
governing body with funding powers. |f the unethical tactic works, it is supposed to put
the union in a position where it has no choice but to accept a salary settlemenit less than
agreed to at the borgoining table. The danger with this tactic, however, is that the
overall budget of the employer will be cut, leaving the issue of salary to be settled
between the employer and the union. An example of this scenario takes place when a
fiscally dependent school board agrees to a salary figure higher than the county board of
supervisors will agree to. “.he county l;oord cuts the overall school board budget, but
gives no direction as to where the cuts are to take place. The school board, then, is left
to either reduce the ugreed-upoﬁ salaries, or cut other areas of school district operations.

High-balling and low-balling, and other tactics designed to obtain gain by duping the
opponent, are considered bad tactics and should not be used. Although they may work a

few times, there is always the risk that they will backfire.

9. The killer instinct

.

Some labor negotiators seem to approach negotiations as if it were some form of
warfare, where one party must win and one party must lose. True, warfare is a form of
negotiations, but negotioﬁbns is not a form of warfare. Negotiations might employ the
use of power or the threat of power to exact a concession from the opponent, but under
most conditions of labor relations negotiations should be a peaceful process of exchanging
proposals and counterproposals in an effort to reach an agreement to live by, But ‘some
erﬁployers see the union as ah enemy which must be destroyed, or at least emasculated,
while some unions see the employer not as a benefactor, but as an exploiter. These views

are unforiunate, })ecouse they create a form of collective bargaining which does not

v
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usually result in a productive relationship for anybody. Therefore, approaching negotia-
tions with the aim to destroy or harm the opposing camp is generally a bad tactic, unless

unusual circumstances are involved.

10. Negotiating with a fanatic

Once in a great ;A/hile one must deal with a "negotiater" who is irrational and seems
more bent on fighting than winning. These persons demonstrate their irrationality by
saturating negotiations with ad hominem oﬂc;cks, by refusing to accept patently reason-
able offers, by using aousive language, and by engaging im other similar scurrilous behavior
which indicates that the negotiator has no intention of reaching an agreement.

When faced with such a repraobate, and all reasonable efforts fail to bring about
tolerable behavior, the best solution is to find some way to break off direct relations with

-ftfhot person. In some cases, it may be possible to convince the opposing camp that a labor
contract is impossible as long as the troublesome negotiator is the SpokeSpe;son. In other
situations, it may be necessary to break off negotiations indefinitely, or in the final
analysis, it may be necessary to establish that an impasse has b,ty_‘n reached. This last
tactic will bring into negotiations a pfofessionol mediator or a fact-finding panel, either

of which might be dble to better control the errant negotiator.

i1. Allowing the boss to negotiate

In the beginning years of public sector negotiations under’law in the mid-1960s, the
author conducted numerous seminars throughout the nation on labor relations. In
discussing the topic of who should be the negotiator, invariably some members of the
audience would insist that the chief executive (or superintendent) should be the chief
spokespe’rson in negotiations. The rationale of these persons was that the negotiations

process was so important that it should not be delegated to anyone else. Fortunately,

1,
- fw

~)




. 88
with the passage of time, most chief ex‘ecuﬁves have learned to respect the fallacy of
beirg one's own negotiator.

There are a number of reasons thgt the chief executive should not be the chief
negotiator in collective bargaining:

(@) Since the chief executive has the power to make most operational decisions in
the agency, there is no higher odministrotin level to refer to before making a decision.
In other words, when the chief executive is the negotiator, the union has a right to expect
that the chief executive will give prompt and final responses to all union proposals since
there is no higher level of authority to consult. This reasonable expectation of the union
generates unnecessary pressure on the chief executive to mok‘e the requested concession.

(b) When the chief executive is serving as the chief negotiator, he is thrust into a
more extreme adversary role than would otherwise be. When the chief executive rejects
union proposals, the rejections are associated with the chief executive personally. As a
result, he quickly becomes the "bad'guy" and thus loses a degree of support from rank and
file empioyees.

(c) Seldom is the chief negotiator a skilled negotiator since he is accustomed to

giving directions without argument. When giving orders is a way of life, negotiations can

be an infuriating process. "

{2, ‘Excessive use of final offers

As stated previously, a negotiator's credibility is partially based upon his consistent
performance on delivering on promises made. Once a negotiator begins to fail in
delivering his promises, those who must rely upon him begin to have doubts, and that is

bad for both parties. In order for negotiations to work properly, both negotiators must

know that the other has the ability to fulfill his claims.
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A frequent mistake made by the novice negotiator is to give a final offer before he
actually hog run out of moves, or to work himself into o.posiﬁon lpremoturely where he has
no ch;Jice but to give o‘.‘finol offer. A final offer is a form of an ultimatum, and
ultimatums are the antithesis of good faith bargaining. The labor contract should be the
result of compromise and agreement without duress. When an ultimatum is given, it
means that coope:otive effort is over and fo‘rce becomes the motivator.

Although there is a time for a final offer, the tactic should be used sparingly. After
a negotiator has made a "fin9|" offer, only to be convinced to make another offer, and
another o.fyer, the meoning of "final" becomes weakened and the word of the negotiator

becomes unreliable. Final offers can be used only a few times. After that they lose their

effectiveness.

‘

13. Unrecognized weaknesses in one's position

An occasional negoﬁotor'moy fail to recognize and appreciate an inherent weakness
in a position he has taken in negotiations. By failing to recognize this flaw, the opposing
team is encouraged*to respond in a forceful way. For example, an employer may demand
that all negotiations be held in the main board room of the employer, while the union is
willing to alternate between the board room and another reasonable location. Given this
hypothetical situation, with no extlt'enuoﬁng circumstances, the employer is failing to
recognize and appreciate the weakness of its position. A universal axiom of negotiations
is that negotiations should take place at mutually agreeable places. Everyone recognizes
th.is, and it is therefore foolish to persist in face of the opponent's objections. By blindly
adhering to such a position, the employer is setting itself up for a form of reprisal from

the union and establishing an unhealthy tone for negotiations. Furthermore, such

unreasonable behavior by the employer undermines whatever respect the union may have

for the employer.
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14. Negotiating under pressure

No one is immune to all forms of stress. Everyone, fo some degree, is hompered in
their performance by the presence of some ty’pe of stress. rue, some forms of stress are
good, because they force the mind and body to focus on a certﬂcin task. However, as far as
negotiations are concerned, any stress at .the bargaining table should be on the other side.
The experienced negotiator has learned that the best decisions in collective bargaining are
made free frorr; undue pressure, When we are under pressure, our bodies can become
uncomfortable and our, emotional state can become unStqb!e: Under those pressures, the

negotiator might make an unwise concession, just to gain relief from the stress.

Just as the opposin;;‘ team can 7bé";:xpec;éd to keep the pressure on, so should the
other team try to keep e pressure away from itself. This can be done in several ways:

(a) Try to keep the initiative at all times. Among other things, that means making
proposals, rather than responding to 'proposcls. It means always being ahead of the

opposing team, always knowing more about what's going on than does the other team.

(b) When uncertain of what to do, take a caucus and consult with the team

i

members.

(c) Have an agenda for each meeting and have all homework completed for that
agenda.

y(d) Don't be intimidated By deadlines, particularly by false deadlines, or by
deadlines which can be changed.

(e) Avoid marathon meetings and frequent meetings.

(f) Try to keep the ball on the other team's court as much as possible. For

excrﬁple, try to leave meetings with the bulk of the homework to be done by the other

group.




l/5 Giving away free information

Any information ;NhiCh is helpful to the opposing side should not be given away if
that can be avoided. To the extent reasonable, when helpful information is to be
revealed, there should be something given in return. This advice should not be carried to’
absurdity, however, since there are times when def:ency calls for a kind gesture. For
example, if the union should ask for the location of the restrooms, a proper response
would not be "look for them." However, information which can affect the outcome of ’
negotiations should be released with_‘core.

For example, the fact that key information is not available to support a manage-
ment proposal should not be revealed at all. Or, in the case of arequest for an advanced
}copy\of the agenda for each meeting of the governing body, management should exact
from the union some equal bit of information, say a copy of all communications sent to
the unio;\ membership.

Sometimes i[}formotion useful to the opposing team is given away unintentionally, or
given away absent recognition of its value. For example, a number of opposing
negotiators, on different occasions, have revealed to me that they were having problems
with the leadership of their organizations. That was valugble information to have. Or, in
another case, a union official .told r"ne‘thot a straw vote for a strike had been taken, and

most of the respondents did not want to strike. .That, too, was valuable information. The

lesson being stressed here is: Try to control the information that goes to the other comp."

t6. Losing by winning and winning by losing

Workers in the American automobile industry and workers in the American steel
industry have usually "won" labor negotiations, if wage levels in those industries are an
indicator. By the end of the 1970s, these workers had won, largely through bargaining

clout, woges that were generally 50 percent higher than. wages in comparable industries.

¥
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Although .the serious. problems now faced by the American steel industry and the
Ameficon-dutdrnobiie indusfry are not solely the result of collective bargaining, conces-
sions at the bargaining table on compensable benefits and working cond"ﬁgns have been
one of the most“imporiont causes of the decline in those industries. Did the unions in
these industries really "win" during the 1950s, 1960s, uond 1970s when the inning meant
. the possible destruction of those mdustrles, taking with them the Jobs f thousands of
present employees and future employees? Did the union win, |f America becomes
dependent on other nations for steel? It appears these unions won by losing! ’
An\_‘ernployer, too, can lose by winning. Any employer can "beat" a union if that
employer is willing to pay the price. A private company can destroy a union if the private
company is willing to go out of business rather than concede Yo ﬂ'ie union. A public
employer. can "beat" a union if that public employer is willing’ to risk the loss of essential
services to the public. In other words, any .employer can beat any union if any price is not
too high. The idiocy of such a win, however, should be apparent. The only sensible choice
for @ union or an employer is to find common ground upon which they can boih agree to

N

live.

7. Acceptlng a first offer

Americans being accustomed to occephng fixed prlces on merchondlse have been

conditioned not to quibble. That is nut good conditioning, however, for collective

bargaining. In contract negotiations both parties take Ldeol positions at 1he outset of
negotiations with the expectation that concessions will be mode by both sides. Even if a
first offer seems acceptable, it should not as a rule be qceepted, at least at the moment it
is offered. When a first offer is accepted without hesitation, it creates several responses:

1
. The offerer concludes that his of fer was not enough, thus encouraging him to be

tougher in th&&nure.
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<. The offer‘er is deprived of a needed‘gp‘gﬁr,tunity to work for concessions.
. The party accepting the first of.fer loses leverage for some future exchange. . *
:Ther.e are times when a first offer can be accepted. For example, it is generally a
good pl:ocﬁce to agree to o‘f;:w items at the outset of negotiations to indicate to the
.other party that agreements are possible. This helps to set a positive tone for, tougher
r';egoﬁoﬁons which follow. Or, a first offer can be occe;ne;i, i? it has been delayed and
éouple;i with so}n; other items or items. In other words, 1h; first offer is oc;:epted, but

«

only if certain concessions accompany the acceptance. : ,

*
4

18. Excessive use of histrionics .

Melodrama and affectations have a legitimate place in negotiations., There is a time

to display onger, but in most cases it should be feigned, as a negotiating tactic. But as

»

with most taetics in negohohons, they should be carried out in moderation. Thefuse of
anger is effective only if used at the right\time_ond under the proper conditions. Anger
should be reserved for those special occasions when it is needed most, but even then, the
degree of anger should be commensurate with the nature of the issue under discussic‘itr;.
The author has encountered a number of negotiators who would use profanity, pound
'the toblé, threaten bodily -harm, and display oti'mer similar tantrums to frighten the
opposing team into making c;Jnc;eSSibns which otherwise would not be made. When used

'sporingly, these tactics help underscore the important issues, which is necessary. But

when used excessively, histrionics simply confuse, the important issues with the unim-

it
3}

portant issues, making the use of quid pro que more difficult. ‘

19. . Splitting the difference

When two parties are apart on an, issue, there is often one generous person who

1

thinks the answer is to "split tHe difference.”" One tactic employed by competent union

negotiators is to work the opponent into a position where splitting the difference would be

4
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advantageous to the wnion. In such a situoffon, management may view splitting the
diiference as only fair, but the result might 'b\io clear "win" for the uﬁion. Furthermore,
should an impasse arise, both parties should examine what splitting the difference would
do to their respective positions since the first inclination of a mediotor' is to give some to
the union and give some to the employer.

The first negohotor to offer to split the dlf/erence has revealed a position which is
always heipful to the other side. For example, let's say the unlon confidentially will settle
for $8 50 per hour, but would like $8.75 per hour. Its last offer was $9.00 per hour.
Management, on the other hard, would like to settle for $8.25 per thur, but is willing to
go to $8.50 per hour. Due to a number of reasons (fatigue, pressure, impatience, naivete),
management says: "Let's wrap it up and split the difference," a thoroughly well-
intentioned effort. But, cs far as the union is concerned, the well-intentioned effort was
an official offer to poy'of least @ minimum of $8.50 per' hour. Now the union is in an
advantageous "split-the-difference" posifjon, or in striking distance of $8.75 per hour.
Given equal persuasiveness on each side, a mediator would likely push the parties toward

an 58.75 settlement, a settlement more favorable to the union than to management.

wr »

20. Threats

In negotiations a threot is an expressnén by one party of an intention to inflict harm
on the other.party. The purpose of a threat is to cause the other party to do somethmg or
to stop doing something as desired by the first party without the need to carry out the
threat. There must be some reason why people who threaten don't simply bypass the
threot and do what is threatened. The answer is that the actual implementation of a

threat carries with it risks of harm to the thrertener. A threat, then, is a way of saying:

"Do what | want you to do, because if you don't, I'll hurt you, and as a result, I may hvurt
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myself." Those who are willing to carry out their threats, however, do so based on two - N
assumptions: : . '

. The party threatened wi.ll be hurt more than the party which threatens, and

. the damage done to the threatener will be more than offset by the concession

made by the threatened party as a result of the threat being carried out.

For example, when a union threatens to go on strike for a salary $2.00 per hour

%% higher than management has offered, the union, first of all, is saying it prefers not to go
1
on strike. Second, the uni.on is saying, however, that if a strike is carried out, the union
has calculated that it will gain more from the strike than it will lose.

The trouble with threats is that they move negotiations into a different relationship
between the parties, Without threats the parties seek solutions based on reason,
cooperation, and compromise. With threats, "solutions" are based upon the use of harm to
exact a concession. Furthermore, concessions exacted from threats and acts of harm are
not permanent, because the harmed party will eventually strike back. No self-respecting
per’son can live with being forced to do something against his wili, if there is any way to
win back the lc;ss. And, if winning back the loss is not possible, then there is always
revenge!

As far as management is concerned, threats are seldom needed or justified.
Mangement can convey a fixed position simply by being very firm and giving clear reasons
for its positions, and convintcing reasons why, threats will not alter that position. Once
management introduces a threat, it gives the union a cause celebre to rally the troops.

After all, one motivating force behind collectivist actions is to gain protection against a

threat. So, don't threaten!
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21. Watch the messenger

In almost all situations negotiations should be carried out between the two chief
negotiators on a face-to-face basis. The use of intermediaries should be avoided as a
general rule. The use of delegation should also be avoided. The author was once involved
in a peculiar experience where the employer insisted on using joint committees for
negotiations. Under this arrangement, several joint committees worked on several issues
each, and then reported back to their main negotiating teams. Few experiences have been
encountered which were as exasperating and frustrating as that experience, Such
frochonol|zed7negoﬁoﬁons resulted in numerous disputes, misinformation, unauthorized
concessions, and a lengthy impasse.

It should be kept in mind that rumors are sometimes intentionally circulated to
cause the opposing party to take action based upon false information. To the extent
possible, all such rumors should be investigated to verify their authenticity or lack
thereof. For example, the union might send out a "leak" that it will lsgnle for a certain
salary, with the hope that such misintormation will cause monogemer'n to make another,

but higher, salary offer. Surprisingly, such tactics do work rather frequently.

22. Talking—not listening

If negotiations are to be successful, each party must understand the other's position
and the rationale for that position. Such understanding can come about only if each party
listens carefully to the other. And frankly, all other factors being equal, the party which
listens more than it talks usually has the advantage. After all, people who talk are giving
away information .free; and with proper probing, patience, and encouragement, a talker
can be manipulated into revealing information very helpful to the listener.

Such listening need not be confined to the bargaining table. On any number of

occasions, valuable information will be divulged by union team members who talk with

s
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members of the management team. In several instances, the author has asked certain
supervisors to initiate cosual discussions with employees in order to get a direct reading
from the ranks. Such information can be helpful in evaluating information which comes
directly from the union spokesperson. For suggestions on how to listen, refer to Chapter

VI in this book.

23. Assuming omniscience X\

Each negotiator should prepare thoroughly for each negotiating session in order to
gain superior knowledge regarding the matters to be negotiated. But even though the
negotiator may have prepared thoroughly, he should not assume that h‘e knov;rs everything
there is to know about all topics under consideration. If that were the case, there would
be no need for negotiations since negotiations assumes that each party learns from the
other, and that through that learning process each party is moved to change its position to
grounds of mutual agreement,

For example, in a mid-western district, a union representing maintenarise worker§
and custodians asked to have at least one dolly of a special type placed at each work site.
On the surface, the proposal seemed frivolous; however, expianation by the union revealed
that the absence of the requested dollies slowed down work and caused workers
periodically to strain back muscles, resulting in a few cases of workmen's compensation
disability leave, which the employer had to pay. In investigating the matter with the
personnel director, the union's statement turned out to be correct. The personnel director
computed that if only one case of workmen's compensation could be headed off by
avoiding back strains, enough money would be saved to place one dolly at each major fwork

site. As a result, management agreed to purchase the dollies, the union was happy,

management got a concession from the union, workers avoided back strain, and the
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employer saved money. Had the chief negotiator not listened to the union because he felt

he knew it all, such progress would not have been made.

24. Accepting the opponent's deadlines

Much human orogress would cease if there were no deadlines. Decdlines are points
s in time by which time certain events must take place. The role of deadlines in
negotiations is ever present. There is a deadline to begin negotiations. There is @
deadline for budget adoption. There is a deadline for impasse. There is a deadline when
the labor contract expires. All of these deadlines force negotiations to keep moving
toward an agreement. In that respect, deadlines are good.

Not all deadlines, however, are a normal part of negotiations. Some deadlines are
imposed by one party or the ather to force a wanted compromise. Bur like a threat, the
person imposing the deadline would probably prefer not to enforce it since an imposed
deadline often places risks on the party that set the deadline.

By way of illustration, when a union demands a concession by a certain deadline, it
implies that something will take place harmful to management (e.g., an employee rally) if
thc;t deadline passes and management has not taken the action sought by the union. The
unicn, hovever, would likely prefer not to have the rally (if it could get the right
concession from management), because the mass rally might not produce the desired
results. As a matter of fact, the rally might be counterproductive.

Acquiescence to an imposed deadlire is a form of compromise, and, as such, the
party acquiescing has a riggt to expect some quid pro quo. Otherwise, the party which

im+oses the deadline is led to believe that it can get away with such tactics.

25. Refusal to accept a reasonable offer ’

One valuable skill in negotiations is the ability to accept reasonable offers in

exchange for something wanted. By allowing a reasonable offer to go begging, a needed

Y ‘ 113
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opportunity is missed to take one step closer to a contract. Should such a reasonable
offer still be unresolved during an impasse, it could be used to make the employer look
irresponsible, particularly if the rejected offer receives the attention of the governing
body cr the media. Also, the refusal to accept a proposal which is patently reasonable
harms the credibility of the negotiator. As stated before, a negotiator with high

credibility can obtain more concessions from his counterpart than he could if he veere

e,

untrustworthy.
26, Reneging

Labor contracts are arrived at through the methodic accumulation of a series of
tentative agreements, Although these tentative agreements officially are neither final
nor binding un.il the entire contract is agreed to, fhe\r\e is present an \mplicit de facto
presumption of finality. For example, if a management negotiotor agrees to add one day
of sick leave per year to the sick leave benefits of employees with the Undelrsy\‘onding that
other leave benefits will remain the same, then the union has a right to assume that sick
leave will be increased accordingly--if a contract is ratified. Should the management
negotiator attempt to withdraw his offer later on in negotiations, even though it was not
final, that would be reneging, a tactic which never profits and should not be used except
under unusual circumstances.

The appearance of reneging takes place when a negotiator agrees to an of fer with’
the understanding that agreement is reached on all other unresolved items. The opposing
party interprets this to mean that the issue is resolved and will be a part of the contract
as soon as it is finalized. Should the maker of the offer attempt to withdraw the offer

before negotiations conclude, there would be the impression of reneging. This tactic, too,

should seldom be employed.
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Reneging can also take place when after the contract is in force there is a blatant
refusal by either party to honor one or more of the terms of the contract. Fortunately,
however, there are standard procedures available to correct such ihproper behavior. [f
management is the erring party, the union can lodge a’grievance. If the union or the
employees are ‘the erring party, then management can take disciplinary action, or some
other unilateral action, or seek enforcement by a third party such as a state agency or a

court with appropriate jurisdiction.

27. Sheer posturing

Some negotiators view negotiations as a singular process of each party trying to
divide the d}fference (not necessarily split the difference) between the parties on each
issue. In order to do this the parties take positions which are clearly insincere or
blatantly unreasonable, By way of example, a union asks for a 30 percent increase in
salary (recognizing it will be lucky to get 6 percent or 7 percent), and the employer
proposes a reduction in the workforce and a freeze on all salaries (when, in fact, the
employer would settle for no layoffs and a 5 percent or 6 perc :nt salary increase). This is
called sheer posturing, and is a tectic used by novices. In this example, any person
knowledgeable of the true situation would recognize that both parties are playing games
with each other.

There are several drawbacks to sheer posturing:

(a) Once the parties have postured in their extreme positions, it is difficult to
move from those positions without losing credibility.

(b) Each party is hesitant to make the first move toward reality.

(c) Such extreme behavior may attract the attention of the media, making
Y

withdrawal more difficult.
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(d) The rank and file employees may actually begin to believe that they deserve a
30 pércent increase and begin to expect an increase much higher than will be delivered.
As a result, the union finds it more difficult to sell reasonable compromises.

(e) The mc;nogement offer to freeze salaries will drive the employees deeper into
their union camp.

Responsible posturing is a necessary part of all negotiations, and each skillful
negotiator knows how to posture. But each posture taken should be one which is
defensible on some moral, economic, 'political, or practical basis. Posturing should not be
used as a blunt weapon in ﬁegotiotions, but should be used as an intiicate device of

persuasion.

28. Prefixed attitudes -

As described in great detail in the book Negotiations Strategies, each negotiator

should have overall goals and objectives for negotiations, supported by a carefully

developed s?roteéf. However, one should not be so rigid in this plan that it does not allow

for deviation when there is justification. The whole purpose of negotiations is to provide

a process whereby each party influences the other to change its position. If both parties

have already made up their minds as to what they will do and will not do, the only way an

agreement will be reached is if by some incredible coincidence the parties have the same
’gools and objectives in mind.

Since a prefixed position is a bad tactic in labor negotiations, the wise negotiator
seeks as little specific direction as possible from his employer. The author remembers
one situation where the employer designated a subcommittee to supervise his work. The
subcommittee had prefixed ideas of what was acceptable and tried to dictate exactly
what should be done on each issue and how it should be done. The author was turned into

an errand boy, and as a result, gained littie credibility with the union. As a result, the

110
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author resiéned in the midst of negotiations; the union began to negotiate directly with
the management subcémmiffee; there was a bitter strike; and management capitulated
under pressure on the major issues. Frankly, they got what they deserved. Unfortunately,
however, those politicians have gone on to other ego trips and the taxpayers are still
paying the price for the mistake made by those persorns.

29. Not recognizing "their" problem
as your problem

Although some union proposals may be frivolous and contain sheer posturing, most
union proposals are a sincere attempt by the union to present suggestions to improve the
benefits and working conditions of employees and thereby create a more productive
workforce. When these proposals are received, it is the negotiator's job to separate the
frivolous from the sincere and find mutually agreeable solutions to the problems which the
union has revealed. )

An enlightened employer cares about the welfare of its employees, because that is
only humane. But even if the employer is not humane, it should recognize that the
employment force represents an important "capital" investment. Every employee who
leaves is a loss to the employer. Every employee who is disgruntled with employment
conditions is an inefficient worker. Therefore, the employer is obligated, at least on an
economic basis, to care for its employees. Consequently, cach union proposal should be

\—oddressed seriously and a real effort should be made to understand the underlying problem
that each proposal represents. When the problem is understood, the negotiator should
“then flrom\e a response which recognizes the problem, but offers a solution (or partial
solution) wf;i\ch management finds acceptable.

The attitude described above will not only find solutions to the employees' problems,

but it will set an exom;ﬁie for the union to help management find solutions to its problems.

A
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Such a cooperative relationship should be the ultimate goal of all unions and of all

employers.

30. Goin lic

Whereas much collective bargaining in the private sector is a private matter
between o‘privote employer and private employees, and therefore is best conducted in
private, collective bargaining in the public sector is a public matter between a public
emplo\yer and public employees, but it, too, is best conducted in private, because public
sector bargaining is everybody's business, hence it is nobody's business except the giuly
selected representatives of the public and the public employees. When labor negotiations
in government go public, confusion reigns. Every busybody, crank, cub reporter, and
amateur politician comes out of the woodwork. Every sbeciol interest group sharpens its
axe. As a result, negotiations are always hampered and often destroyed, creating
lingering labor relations problems. Consequently, every effort should be made to keep
everybody out of negotiations except the duly designated officials.

Sometimes wheh negotiations reach an official impasse, and always when there is a
strike, there is much public fanfare. in that case the parties become locked in a struggle
over who shall gain the support of "the public." But the winning of that struggle is more
dependent upon public relations skills than upon collective bargaining skills.  Until

negotiations.are. officially over, then, negotiations should be kept private.

31. Giving EVERY reason for a response

E3
Good faith bargaining requires that both parties explain the reasons for their
proposals and the reasons for rejecting proposals. Failure to explain positions makes it
A4ifficult for the other party to construct a response which hopefully will lead to an

agreement, However, there is no rule that requires that a rejection of a proposal must be

.

11y
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occompdnied by every reason for the rejection. Withholding information is neither illegal,

unethical, nor dishonest.

There is a rule in negotiations which states: "Use the least amount of persuasion
possible to accomplish your goal." In other words, if only one reason will convince the
opponent to accept your position, then give only one reason. If there are more reasons,
save-them in case they are needed later, or withhold them to be used on other issues. For

X

excmple, the carrying out of many union proposals would require unsound administrative
practices, but it would not be wise to state with e/ach rejection of each proposal that the
4proposo| is rejected because it is "adminis«ratively unsound." After hearing that reason
several times, the union understandably could become quite irritated. Therefore, the

reasons for positions and rejections of positions should be mixed and varied, with some

reasons being withheld as a backup.

32. Watch for these misconceptions

In the book Negotiations Strategies the author discusses in detail 24 of the worst
errors one can make in negotiations. Some of these errors are caused by inexperience,
while others are caused by misconceptions about labor negotiations. Following are the

common misconceptions that can cause problems at the bargaining table.

(0) The most important issue is always wages. it is true that wages and other cost

items are frequently the last issues to be negotiated, but they are not necessarily always
the most important issue. To fail to recognize that other issues may be more important
to the union (or to the employer) can result in poor use of the quic{ pro quo process and
delay negotiations unnecessarily, There o're many other issues which potentially can be
more important than an additional percentage increase in solaries. For exoﬁwple, binding
lorbifrohon of grievances, automatic dues checkoff, job security, and ‘emp|oyee discip|in?

can all be matters of more importance than compensation. Through careful probing and
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listening and through the general process of negotiations, a perceptive negotiator will find
out what are the most important issues.

(b) All of the angels are on one side of the table. It is a mistake for either the

“
union or management to assume that all virtue and righteousness is on its side of the
. 3 -

bargaining table. The only condition which is "right" in negotiations is what is agreed to

’between the Portie.'k The union should not view its role as the great savior of the
) h;Jrrossed, overworkeé, and downtrodden working masses. Similarly, management should
not view itself to be the great benefactor for its employees and the great defender of the
public good against lazy public servants trying to feed at the publi;: trough. Like it or not,
collective barggining exists in the public sector, and both parties possess certain rights
under the applicable bargaining law. Correspondingly, eoc;h party should des?I with the
‘ot)her with respect and as an equal. JTo impugn to the opponent malevolent motives is to

create problems where problems don't exist and to invite retaliation.

(c) "Split-the-difference" is always an offer hard to refuse. Somehow, some

persons unfamiliar wi\th negotiations seem to think that an offer to split the diffe;ence is
very good faith, in that it is an offer to reach out half way. Well, that may be a good
tactic for the party which has postured excessively, but it is hardly an attractive offer for
the other portyf F or example, a union initially asks for a 30 percent salary increase, when
all otHer settlements are running about 8 percent. Management offers‘o 5 percent

]

increase, and the union responds with an offer to split the difference and settle for 12.5

percent. Not only-should such an offer be refused, but monogement(might consigier a

similar response and offer t(; split e difference and'settle at 8.75 petgent. The trouble
with that response, however, is that the union might come back with another split-the-
difference counterproposal to settle at 10.63 percent, which ’might be higher than
management wanted to pay and higher than the union expected to receive. So; you see,

the split-the-differerce game often does not ‘work generally.

e

)




106

(d) Tactics that were successful in the past will work in the future. In the book

Bargaining Tactics, the author cautions negotiators to vary their style, strategies, and

tactics from year-to-year, especially if they face the same negotiators year in and year
out. All negotiations techniques should be tailor-made to the situation at hand. Just
because one approach worked in one situation is no assurance that the same approdch will

work with the next year's negotiations.

(e) The most "powerful" side wins. There is a general belief among sorne -

uninitiates that negotiations are won by power. If power, then, is the overriding foc}or in
winning negotiations, why bother to negotiate? Why not issue an ultimatum? If the
ultimatum is not accepted, then use whatever power is necessary to gain the cbjective.

Assuming that good faith exists on both sides of the table, alj decisions should be
made upon reason, cooperation, und compromise, Once 1hreofs: of the use of power are
introduced, the relationship between the parties is changed for the worse.

Power is not an easy concept to define, as it applies to negotiations. There are
many forms of power and many dimensichs ‘o power. For those who wouid like a fuller
discussion of this topic, read Chapter 18 of Negotiations Strategies.

.

() Reasonable uffers head off strife. There are members of governing bodies,

citizen activists, oqcimggvernmgm administrators who seem to believe that if you are
rec;sonoblé the union will agree with you and cooperate with you. Although reasonableness
is.a virtue in most labor negotiations, it is no guarantee of peace and harmaony. There are
times when other strategies must be employed to p: otect the integrity of the government
agency.  the advanced stages of deterioration in labor relations, the employer must be
willing to back up its reasonableness with power and the willingness to use power. This
advice does not contradict the points made above in section (e). Power should be reserved

generally as the last resort, when other more reasonable actions have failed.
v

’
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. 5._;6 Never réveal your final position to the other side. It is true that the skillful

negotiator always tries to save something for the rhedioto(, and that ultimatums to accept
a finql offer should be used sparingly. Nevertheless, there are often‘occosions when the
neg')oﬁotor should reveal his final position to his opponent. The real ,quesﬁon is not
whether a final position should.l;e r'eveoled, but how it is r'ev.eoled and under what
circ'umstonces. If the negotiGtor has high credibility and his final offer is reasonable, I:e
may wan. toreveal it. Ina ft'ew cases, where the right relationship exists beiween the two
negotiators, a final position might be revealed \in a private discussion. But, as’discussed
elsewhere in this bock, "one-on-one" understandings should be entered into with consider-

able caution,

(h) A skilled negotiator can Win more easily with an unsidlled negotiator. Some of

the most frustrating experiences encouﬁtefec.i by the author have been in dealing with
inexperienced negotiators, especially those who believe that every demon& placed on the
table must be ogreeo to. Although ﬂ:\ere are exceptlons to every rule, negohcmons usually
work best for both parties when two expernenced negotiators are working together.

{i)y Any reasonable demand should be accepted quickly. Elsewhere in this book the

reader is advised not to accept first offers. The same advice applies ;:ven when an offer
is very reasonable, even though it may not be a first offer. Naturally, a reasonable offer
should be taken seriously, but it should be considered along with all other issues on 'r"he
table and put into a package for a productlve quid pro quo.

() Marathon sessions are necessary. Most of what the public knows obout labor

i)

negotiations is based upon information from the mediq, and the media has a distinct

tendency to report only the extraordinary. Media reports én labor negotictions seldom
cover the many routine meetings which are held between |abor and management.
Invariably, the press gives coverage only when negoﬁoﬁons have reached a crisis, and

during a crisis marathon meetings are not uncommon. As a general rule, however,
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marathon meetings are not necessary and they should be avoided. They are stresstut and
create unnecessary risks for making mistakes. If a management negotiator finds himself

in @ marathon meeting, it should be because there was no other choice.

(1
i

(k) All good negotiators ‘are tough, abrasive, and deceptive. Untrue! Good

4
negotiators are firm, tactful, and honest. Additionally, they are trustworthy, patient,

articulate, placid, thoughtful, opeiuninded, friendly, confident, ethical, trusting, disci-
plined, foi;, perceptive, innovative, cooperative, diligent, composed, sociable, humorous,

flexible, and analytical.




CHAPTER V

GOOD TACTICS

<

The book Bargaining Tactics contains approximately 300 techniques which have been

tested by the author under a variety of bargaining conditions. The book Negotiations
Strategies contains approximately 200 additional tactics which are gro\tsjped under major
strategies. Since the publication of those two books, the author has assembled from his
notes and new experiences additional tactics which are very practical and easy to apply.
None of these.tactics are theoretical. They can be used successfully by anyone who
| wishes to become an effective negotiator. Although some of them may appear to be
similar to tactics included in the two books rﬁenﬁoned above, all of the following tactics
are different from those covered in the two previous books. But before we discuss
~

specific good tactics, let's talk about a master strategy without which all of of the best

tactics are rendered useless. L.et's talk about ...
¥

The Super Tactic, which is to Seize the Initiative

‘A fundamental rule for "winning" r)egoﬁoﬁons is to take the first step in negotia-
.tions to fulfill a predetermined plan. In other words, the negotiator should seize the
initiative. In order to seize the initiative in negotiations, one must be able to originate
new ideas and act and think without being urged to do so. Initiative is enterprise, and
initiative is leadership. Seizing the initiative means establishing goals for negotiations
ond setting about to follow steps which lead to the attainment of those goals. Without

goals, there can be no useful initiative. If the neg&ﬁotor does not know where he is going,

he 1s ui the mercy of the actions of others. Elsewhere in this book, as well as in other
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books by the author, the goals of labor negotiations from a management point of view are
thoroughly discussed. Once the goals for negotiations have been set, there are a number

of techniques that can be employed to seize the initiative.

§

.
I. Conduct thorough research

In negotiations knowledge is power, and power is knowledge. The person who knows
the most about a subject under discussion is most likely to "win" tl'le day. Therefore, the
chief negotiator should set about to know more about everything related to every item
under negotiations than anybody else associated with the agency. In other words, the
chief neg%tiotor should set about to.be the expert numero uno on everything that happens
in collective bargaining. This means that he must conduct considerable research and
perform vast amounts of homework in order to achieve this distinction. He need not
undertake all this effort by himself, however, since there are other team members to call
upon and other staff members available to help. As a matter of fact, the chief negotiator
should make it a practice to delegate research to other team members, one reason being
the negotiator does not have the time to do everything himself. Second, the other

members of the negotiating team need to be involved; otherwise, they will not be

supportive members.

-

2. Know the employees

Some managers are so out of touch with the work of rank and file employees that

they believe everything the union says, or they believe nothing the union says. More often

than not, however, a union will exaggerate what the employees expect and what they will -

settle for. Knowing in advance what the employees will actually settle for is a powerful |

weapon. Not only does such knowledge give redlistic parameters within which to search

for/o settlement, but such knowledge is signaled to the union, causing the union to become

more realistic in its actions at the bargaining table.
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The best use of this tactic was practiced by Lemuel R, Boulware, who was Vice
President of Labor Relations for General Electric for |4 years prior to his retirement in
1961. Mr. Boulware's belief was that if a company knew what the employees wanted and
needed, and if the company knew what it could afford, there was limited need for the
collective bargaining process. Or, as stated by the author, "Boulwarism was General
Electric's program of trying not only to do right voluntarily in the balanced-best-interests
of all concerned but also to make sure that all those affected so understood."! Alth;)ugh
this approach to collective bargaining in the private sector has been practiced to varying
degrees in the years since, it is an approach which often offends unions and may run

counter o some "good faith" bargaining requirements of sonie state bargaining laws.

3. Show the advantage of your position

In order to keep the initiative in negotiations, once it is seized, the neg'oﬁotor must
be prepared to defend it. This means that he must constantly cttempt to show the
opponent the ?dvontcge of o;:cepting the proffered position. This technique requires
persuasive ability, credibility, and persistence, because most unions become somewhat
wedded to any H‘proposal which is put in writing and placed on the bargaining table. The
success of the tachnique is often dependent upon showing the union that its proposal, lf
accepted, might result in a short-term gain, but likely would result in a long-term loss.

Or, management may need to show that in order to give on one union proposal there must

be something given up on another.

4., Remove diitrocﬁons

From the time that negotiations begin until an agreement is reached, the chief

negotiator must have the necessary time and energy to perform his job as negotiator.

ILemuel R. Boulware, The Truth About Boulwarism (Bureau of National Affairs,
1969), p. ix.
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+ This means that during this period of time the chief executive should make every effort to
relieve the negotiator of duties which might interfere with his full attention to
negotiations. A negotiator cannot keep the irutiative in negotiations if he does not have
sufficient time, energy, or the inclination to keep at least one step ahead of the other
team, ‘ ' L//'/

Personally, the negotiator shou'd make whatever adjustments are necessary in his
personal life in order to assure that there wii be minimal stress on his emotions and
minimal demands on his time. The process of achieving a sound labor contract is just too

important to have lesser tasks take priority.

4

5.  Maintain a united front

If a negotiator is to carry out the strategy which leads toward the accomplishment
of the goals set for bargaining, he must have the full support of those who could make a
difference. This means, specifically, that the negotiator must have the understanding and
support of the chief executive and the governing body. It also means that these persons
must understand the consequences of carrying out a strategy to achieve the stated goals.
If labor strife is a possibility during the course of negotiations, then the decision makers
ought to be alerted in advance. Furthermore, the members of the negotiating team should
clearly understand and accept the fact that they are expected to serve the chief
spokesman. There are enough problems in negotiations without being forced to deal with
recalcitrant team members. Once the decision makers have agreed on their goals and
understand the consequences of the strategy plan, the negotiator is well on his way to

"winning" the negotiations game.

6. Establish a time frame-

In order for negotiations to be successful, there must be a beginning and there must

be an end. The beginning should be far enough in advance of the budget adoption deadline
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+ toallow for a reasonable period of negotiations, plus an additional period of time in the
event that there is an impasse. The end of negotiations should be prior to budget
adoption. In befw'een those two dates a number of meetings should be agreed to which are
sufficient to carry out all necessary negotiations. Additionally, each meeting should be of
a duration which allows for reasonable excinination of issues. Naturally, the actual
number of meetings and the duration of those meetings i; up to the two parties. However,
monagement shoulg be advised that too much time can be spent on negotiations. Any
amount of time beyond what is reasonably needed to fully discuss issues is likely to be
counter productive.

By setting such a calendar 1or negotiations, the negotiator can monitor progress
toward his goals. If he begins to fall behind, adjustments can be made in the schedule of
meetings or the amount of time devoted to research outside of the meetings. In any case,
the following of a predetermined schedule is one more important ingredient of keeping the

initiative.

7. Have options

When negotiations change from softball to hardball, tactics based upon power may
need to be employed. The ultimate power play is the exercise of options. Options mean
leverage, as discussed earlier. When a union refuses to accept a reasonable contract or
begins to threaten the use of its power, it may be time for management to begin to deal
out its options. Layoffs, contracting out, the use of strike breakers, dismissals,
automation, and shutdowns are all power options available to the employer. Once the
union recognizes that the employer. will prevail with or without the union, a contract is
usually just around the corner. After all, the union has a life all of its own and it does not
want to lose it. Specifically, that means that given the choice of going out of business or

accepting a contract of less than hoped for, the union will choose the latter.
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Other Good Tactics

Now that we .understand that seizing and keeping the initiative is the underlying
strategy for success in negotiations, let's examine some other valuable tactics, all of

which have been used with success by the author,

I.  Transfer the burden .

Collective bargaining in the public sector is essentially a process whereby an
exclusive repres_:entotive of all employees within a given bargaining unit proposes changes
(improvements) in the compensation, benefits, and working conditions of those within the
bargaining unit. Management is required to respond to these proposals, following certain
"good faith" practices which, hopefully, result in a labor contract. When viewed from this
perspective, collective bargaining is a one-way process. The union demands a list of
benefits, and the only question is what portion of that list will be granted by management.
Only until very recently, under austerity conditions in some situations, have employees
actually lost anything in labor negotiations.

Some negotiators have been reasonably successful in taking a reactive role in
negotiations. This strategy generally means that the employer rejects 1~'on demands,
giving reasons for the rejection and then leaves it up to the union to offer counter-
proposals to its own proposals. Although it is an approach used by the author in a few
instances, and although the method is appropriate for some situations, some unions will
not tolerate this approach to negotiations. They will claim that it is bad faith, or even
harassment. Should such be the union's reaction, the negotiator must be the judge of

whether to continue the strategy.




2. " don't understand”

Information is the most important ingredient in negotiations. Information is power
(as discussed elsewhere in this book). There are various ways to obtain information at the
bargaining table. One way is to ask questions, but questions, unless presented properly,
can create suspicion. A less direct way to obtain information is to feign ignorance by
saying: "I don't understand." Such a statement usually encourages a speaker to reveal all
that he knows. The more the speaker talks, the more he reveals the real reasons for his
position. Should the opposing negotiator retort with, "What is it you don't understand?"
respond with, "l don't understand the basic point youre trying to make," or, "l don't
understand why you are proposing this."

For example, a union might propose a "past practice" clause or a "maintenance of
standards" clause. Even though the management negotiator may be thoroughly familiar
with such }:louses and the reasons for such clauses, he might ask: "I don't understand.
What is this clause? Why dc you want it?" The answer may reveal that the union is
concerned with protecting only one benefit or working condition. In which case, it may be
possible to include that item in“the contract and avoid an all-inclusive clause which

incorporates conditions and terms unknown and unidentified at the time of negotiations.

3. Convey perceived rank

Successful negotiations is dependent upon a negotiator possessing all necessary
authority to enter into tentative agreements, which the opposing party has every right to
believe will be approved by the governing body. But, although it may be accepted by a
union that the management negotiator is clothed in all necessary authority to represent
the employer, the image of the management negotiator can be enhanced by employing

certain techniques. For example, the title of the negotiator should imply as much rank as

the employer can approve. For example, the title "Director of Labor Relations" is
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preferable to "Employee Relations Technician Additionally, team members should make
it clear that they defer to their chief negotiator. Under no conditions (other than
rehearsed) should a team member indicate anything but total support for his team leader.
The chief negotiator can enhance the perception of his rank by referring to the Chief
Executive, the Superintendent, or the Chairperson of the governing body through the use
of first names. In other words, the chief spokesman should undertoke‘ to lead the union to
believe that he works at the highest echelon of management and is an accepted member
of the inner sanctum of management. It is imperative that the union believe that the
opposing negotiator is a force to be reckoned with and not just an errand boy. This image
can be strengthened by arranging for the chief executive or chairperson of the governing
body to demonstrate in some way support for the spokes person. Remember this one
caveat, however, Under a few state bargaining laws it would be inappropriate for the

governing body to take an adversary role during negotiations.

4, The paper pile

There are times that a negotiator needs to put his hands on information im-
mediately, and there are times that he may want to delay finding certain information. In
either case, the negotiator should convey to the opposing team that he is in possession of
vast amounts of information. One way to achieve this impression is to bring to all
negotiating meetings various and sundry documents, such as agency policies, regulations,
ond budgets. This gives the impression that the negotiator is the keeper of the agency's
treasures. Furthermore, it allows the negotiator to refer to helpful information when he
knows it is in his "paper pile," and to "lose" unwanted information when it is not wanted.
Or, the negotiator can pretend that documentation exists for his position by stating, "l

know | have the proof someplace here, but | can't find it right now." Finally, a paper pile
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with worthwhile information in it expedites negotiations and helps convince the opposing

team that you are not to be taken lightly.

5. Timely disclosures

An essential element in negotiations of any type, whether in diplomacy, commerce,
or labor relations, is timing. Timing is the regulation of the speed or of the moment of
occurrence of something so as to produce the most effective results. Itisa ski||4which is
more intuitive than learaed. Even so, any negotiator can learn something about timing.
For example, the most fundamental rule in timing is: Reserve your best offer until last.
Another rule ist Reserve your closing offer until the opponent is ready to close. An
additional basic rule ist Play one card at a time. , That ‘means release . concessions
gradually. |

In considering ﬁminé in negotiations, keep in mind ﬂ;ot the mére passage of timg
has an impact on negotiations. The more time that passes with few compromises than
expected by the union, the lower becomes the expectation by the union that management
will make the wanted concessions. Also, the passage of time leads toward fhe expiration
of the current contract. A sqa|ory offer in October of 7 percent might be |£1Jghe.d at, but

that same offer in March on the eve of budget adoption might be gratefully accepted.

6. The innovative solution

A mother had prepared an apple pie that was the fovo.rite of her two ycung b:))'s,
except there was only one piece left, Neither boy trusted the other to cut the pie and
neither trusted the mother to divide the pie into two équo| pieces. The mother thought
for a moment and said: "John, you cut the pie in two equal pieces, ond David, you have
first choice as to which piece of pie you wont." Granted, not all negotiations problems

can be resolved so easily, but frequently a novel answer can be found.




A number of government agencies are finding that they now have a large number of

older employees who have seniority over younger employees and who are receiving the
highest salaries. Given the econamic circumstances of the 1980s, such a combination of
circumstances would appear to create an unsolvable pr'oblem. However, in.increasing
numbers, public agencies have been finding innovative early retirement plans which save
expenditures for the agency and provide the older employees with an opportunity to retire
early. True, early retirement does cost money to save money, and the older employees do
not receive c:; much money as they would have received if th(ey remained on the job.
Neve_rﬂ:meless, where employees want such a plan, both the employer and the employee
benefit. . ‘

An innovation is a new method or way of doing things. Innovation is a way of doing
something better than the cc;nvenﬁoncﬂ way. Sometimes in negotiations WS are so
restrained in our thinking that we fail to see the obvious solution to a prob|er';1, simply

’

because it is urorthodox.

7.  Garbage or treasure? . ;

- What is valuable to one person may be of limited value to another. We have all been
to a rummage sale, a yard sale, or a garage sale where the seller was willing to dispose of
iterr;s far below a price thdt the buyer was willing to pay. A set of weights in mint
condition may be oE little use to the parents of children who have long ago fled the nest,
but to the young teenage boy down the street the weights might be very attractive buys.
The same is true in labor negotiations when the union desperately wants something that
" management places little value on.
he author remembers an experience where the union requested that it be sent an

advance copy of the document, issued two days before the meeting of the governing body,

which described briefly what business was intended for transaction. The request was
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rejectec several times, but each time the union came back asking again to receive the
document. After several requests and several repeated rejections, it became increasingly
apparent that this was an important item for the union. Although the union did not know
it, management routinely sent the document to many perscns and organizations, and
monagement was willing to do the same for the unipn--for nothing, initially. Near the end
of negotiations the union's request was still on the table. It was matched with some items

that monagement wanted, and a trade was made that :made both parties happy. Truly, one

man's garbage may well be another man's treasure.

8. The weight of status quo

We've all heard of squatters' rights and that possession is 90 percent of ownership.
both of these common laws indicate the weight of status quo, which means the existing
state of affairs. As applied to labor negotiations, it means that past and existing
practices containi legitimacy, because they do exist. Either the union or management may
try to invoke the status quo to gain an advantage. On the one hand, management may
reject a union proposal, because it is contrary to status quo. On the other hand, the union
may insist that a certain condition be included in the labor contract, because it reflects
the status quo. |

For example, a union might demand that a dinner allowance be included in the labor
contract, because such an allowance has been a continuous practice for some years for
employees who are required to work through their dinner hour. In this case, the union
stresses the status quo as the' reason for including ‘the benefit in the contract. On the
other hand, if the union were to propose that certain employees be given clean-up time,
monagement might respond by reminding the union that employees have never been

granted agency time for wash-up. In other words, management might claim that the union

request is contrary to the status quo and should therefore be denied.

134
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Surprisingly, the statement, "I'm sorry. If's policy," carries considerable weight.
Somehow, even the union seems to accord legitimacy to agency policies, as if they were
sacrosanct. In a way, the fact that a topic ‘is covered by policy seems to remove it from
the realm of negotiations in many instqnces. ﬁ

\\9.  Accentuate the positives
eliminate the negative

Some inexperienced .negoﬁotors for management assume a reactionary role in“that
when they receive the‘ union demands most of the time at the table is spent explaining
why certain demands must be rejected. This is not the best approach. Naturally, many

'| demands will be upocceptoble, at least in the state they are initially presented. But as
stated earlier, as little attention as possible should be given to items which oré
unacceptable. The least amount of debate possible should be used to obtain the
withdrawal of an item (or the acceptance of an item in the case of a management
prloposol). The debate on an unacceptable item should be expanded only to the point that
a resolution is achieved or until the debate becomes counter productive. The first
response to unoccéptoble items should be to ignore them. If that does not work, then

/ simply say, "Any item not refe.rred to is unacceptable. This approach restricts the use of

offensive rejections to only once. If a "no" were given to every objectionable proposal,

the union would be forced to retaliate in some way.

With *the items on the table that have some hope of resolution, monogem;nt should
stress the positive side.of its counterproposal. In other words, management should
generally try to show why its proposals are good for the employées, particularly in the
long run. For example, let us suppose that a teacher unio;w has proposed that faculty

members be allowed to leave their school buildings for personal business during any time

that they are not actually teaching in the classroom. This proposal as presented is

unacceptable to principals for several reasons. Therefore, the proposal is restructured to
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-y
allow teachers to leave the building during “their lunch hour, with prior approval, for
personof business which otherwise could not reasongbly have been taken care of outside of
working hours. In response to the union's proposal, the chief negohotor for the school
board would first show why the union proposol would not be good for 1eachers.
(Community members would resent teachers being ailowed to leave their posts when
children are still in the school.) Then the negotiator proceeds to explain why his counter--

-

proposal is better for teachers, at least in the long run.

10. Get all the reasons

Even though most of the onus for an agreement should be on the union, management

cannot usually take a totally reactionary position. Often management must work‘hord to
get the union to accept a management counterproposal to a union proposal. One
technique to achieve acceptance is to ask the union to give its reasons for rejecting tl':e
management counterproposal. After the reasons are given and understood by both parties, ‘
the management negotiator asks: "Any other objections?" The purpose of this question is
1o assure that all reasons for the rejection have been stated. At that point management,
either requests a caucus, recesses the meeting, or moves on to other issues. In any case,
management analyzes the union's reasons and sets about 1o'rebut each reason given, If

each reason can be convincingly rebutted, the union has no choice but to accept

management's counterproposal.

Il. Why should | deal with you?

In one particularly difficult situation in the Midwest, time was running out for
negotiations, and | was running out of patience. | felt that negotiations must be brought
to a close since progress was turning to regress. | had personal presspyres on me and the

governing body was becoming ill-tempered. | took a risk. | told the union that we had

until 12:00 Noon on Saturday to reach an agreemerit; otherwise, | planned to terminate
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.

_negotiations and fly East in order to join my fomily at the beach as | had promised. |
recapitulated the progress that had been made to date, and asked the union team rﬁembers
if they really wanted to deal with someone else; namely, the governing bedy, which
wanted to fire everybody. | gave the union team members a total written contract ready
for signature ond told them | would be back at 9:00 A.M. on the next day, Saturday, ond
that | would depart promptly at 12:00-Noon with or without a*¢ontract.

| arrived late, at 9:15 A.M., with my bags in my hand and a plane ticket clearly in
view in-my breast pocket. | apologized for my tardiness by explaining that the motel was
slow in checking me out. The union began to make a number of counter offers, and !
interrupted, by saying, "Apparently you did not understand that the contract is to be
accepted as is." The union caucused for an hour and returned at 10:30 A.M. ond asked
that a few minor chgnges be made. Our team caucused for thirty minutes and returned at
11:00 A.M. with a slightly modified final offer, about which the union had ;ome questions.
At 11:30 A.M. the union said it wanted to caucus. [ said: "Go ahead, but I'm leaving for
good right now." The union meml}érs looked at each other. Two members gave an
imperceptible nod; one gave a slight §hrug, and one looked askance. The union negotiator
looked at me with a foquy.nondescripf expression, paused until fhe silence was painful,

/

ond said, "We . . . (pause) . . . accept." To this day, | am convince,ci that the union decided,

"We would rather deal with Neal." !

12. The intentional ledk

To the extent possible, negotiations should be corrie_gf out in a businesslike manner
free of indecorous behavior. Therefore, unpleasant responsis ond threatening information
should be minimized. One way to communicate unpleasant information which is needed
for leverage, without introducing the information into the bargaining process, is to

arrange for a "leck." For example, if monagement knbws in advance that it cannot pay

IRY, i
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the salary demand which the union will finally hold to, management might undertake a
wconfidential" study of a reduction-in-force (RIF). In the midst of negotiations, the union
hears rumors of an intended ‘loyoff. Invariably, the impact is to soften the union's

position, particularly if the criteria for layoffs includes factors other than seniority.

13. Assess the opponent

In the book Countering Strikes and Militancy in School and Governrrient Services, by

Richard Neal and Craig Johnston,?' an entire chapter is devoted to assessing the power
balance of the union and its members. By answering the following questions about the
union, management can estimate the power of the union should there be, unfortunately, a
showdown: i

. Does the union have a strike fund? If so, how large is it? How much is

available to each striker? |s the fund supplemented by outside sources?

. s there employment strikers can find during\d strike?

. What type of insurance coverage will employees lose if they strike?

. How much control does the union have over its members?

. Is the union facing an election?

. Is the union involved in any disputes which rnight distract it?

. How much do employees need their jobs?
The suggestion to assess the strength of the union does not necessarily suggest that
management's concessions should be based on what it can get away with, Compromises

should be made on the basis of what is proper and what is mutually agreeable. Even so, it

is wise to know the strength of one's opponent in any adversary process.

2R, chard Neal Associates, Schoal and Government Labor Relations, 1982, Ch. Xilt,
"Assessing the Power Balance."
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The asséssment of the opponeht should also include the members of the union team.
Answers to questions such as those which follow should be soughi: Who are the team
members? What do they do on the job? What are their strengthsljnterests, weaknesses,
etc.? What is the style of the chief negotiator? What direction is the team under? How

expert are they? Do they have the backing of their members?

i4. Get the union to support your pren_lise

Ideally, the labor contract should result in a better deal for both parties. Seldom is
that the case, however, Usually the labor contract results in a deal better for the
employees and a worse deal for the employer. Granted, management may improve its lot
outside of the negotiations process, but that is no benefit ‘from the labor contract. About
the only gain that management may obtain from the labor contract is "labor peace." But
why shouldn't an employer be entitled to such peace anyway? It appears that bargaining
laws are based upon the premise that if an employer does not agree with a union, then
that employer deserves to incur the animosity of the union and its members. This is an
unfortunate attitude in the long run for the employee and the employer, as well as the

\

general welfare of the nation. .

One way to make bargaining pay off for management is to insist that each union

demand must be accompanied by either a concession or support for a changed condition
which ideally improves overall productivity and minimally does not harm productivity.
Basically, what this meon;r» is that both parties must agree to the premise that labor
negotiations should result in a more productive agency. Specifically, it usually means that
the labor contract should require mcre work from the workforce. Whether this means

heavier work loads for employees or support from the employees for layoffs or

introduction of labor-saving automation, depends on the situation.
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As a specific example, however, a city might agree to a |0 percent salary increase
for sanitation workers, if they would agree to reduce the size of their crews assigned to
each truck, or agree to use a "mother loader," a type of trailer which is attached to the
regular truck, allowing increased loads to be carried, and reducing the number of times
that the truck must return to the incinerator or dump to dispose of its load. Or,
monagement might agree to allow workers to complete their day when the trash is
collected, if they agree to a heavier work load. The payoff here is that employees will
find a way to do more work in less time. As a result, the workers get to go home early

and the city gets more work done.

15. Identify the hidden agenda

The real issues in labor negotiations are sometimes not those which appear on the
surface. This is not to suggest that the issues of compensation, insurance benefits, rest
periods, and other similar "bread and butter" issues are not usually important to
emp|o;ees and their unions. 1t is being suggested here, however, that many other issues,
vnrelated to the specific scope of bargaining, can be serious matters with which to
contend. For example, here are sorne issues which frequently arise in labor relations
which complicate the bargaining process: | \

. The union wishes to undermine the employer's negofi\q\for.

. The employer engages in "union busting."

. The union wants a cause celebre around which to rally the members.

. The union attempts to establish ties with members of the governing body.

. The union negotiator sets out to make a reputation for himself.

. A competing union is vying for representation rights.

. An election is coming up and negotiations and politics become mixed.

1
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. The governing body wants to get rid of its chief executive and uses conflicts
with the union as an excuse.
The union is experiencing internal strife.
. Local politicians want to get into the limelight of negotiations for political
gain.
. Several members of the governing body are due to be replaced prior to the
conclusion of negotiations.
. Changes in the applicable bargaining law are undergoing serious possibility of
changes.
The dcfuol negotiations which take place at the bargaining table are only one part of
a total labor relations program. In order to have an effective labor relations program one
must remember that many challenges must be faced simultaneously. The book School and

Government Labor Relations, by the author, has a thorough chapter on the subject of a

complete labor relations program.

16. ldentify inconsistencies in rationale

For years the author worked opposite the executive director of a large labor union.
One day the union leader would demand at the bargaining table that contract language
should be exact and precise to assure that employees received their rights. The next day
in my office he would ask to have the contract bent to help out a union member. On each
such occasion | would ask him to make up his mind. Did he want rules to be applied
literally, or did he not? Naturally, the answer was that he wanted the contract
interpreted literally when it was to his advantage and liberally when that was to his
advantage. | told him that he couldn't have it both ways. Over the years we learned to

attach literal meanings to all contract language.

(4
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From time to time some negotiators will reveal an inconsistency in their approach
to negotiations. When this happens, the opposing negotiator has an opportunity to win
some points. For example, in the trading of proposals and counterproposals, each proposal
begins to take on a certain priority. How many times have you noted that, despite the
claim that the welfare of the employees is the most important issue, proposals which
benefit the union and its officers often take higher priority? Such a situation reveals an
inconsistency between the claims of the union and its actual practice. When this
incongruency is called to the attention of the union, there is often a change in priorities--

after the anger settles.

17. Obvious mistakes: confess and run

Every negotiator makes a mistake. The book Bargaining Tactics, volume 1, is a book

which contains some 300 tactics which can be used advantageously at the bargaining
table. Acttjolly, a truer title for the book could have been, "300 Mistakes | have Made in
Bargaining and 300 Ways fo Avoid them," since many of the tactics suggested were the
result of having made mistakes. The issue is not whether negotiators make mistakes, but
how they handle the mistakes they make and whether they learn from their mistakes,
When a mistake is made which is obvious to the opposition, it should be admitted,
apologized for (if appropriate), and then attention should be quickly turned to other
matters. |f the opposing negotiator seems to want to exploit your mistake, indicate to
him that his intent is clear and is not appreciated or wise since harmful acts between
negotiators hurt both parties in the long run. If the mistake is not obvious, then the
matter should be ignored, until such time that it is called to your attention. If a
negotiator makes a mistake which is objected to by his employer, and the employer seems

overly critical, then the negotiator may need to remind the employer that one's total

record needs to be considered, rather than focusing attention on only one negative act.
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8. Analyze the structure of a question

Some questions are structured in such a way that there is a built-in presumption
which the questioner wishes the listener to agree to without realizing it. Such questions
are a kind of "Have you stopped beating your wife" trap. The question is really used for
an ulterior motive.

Here is a question which might be asked by a union leader: "Should strikers be denied
welfare support?" Here is that same question asked by a management representative:
"Should strikers be entitled to welfare support?" Here is another example: "Should
employees be denied their rights to due process?" or, "Should employees be granted due
process?" One mother at a PTA meeting might ask: "Should children be protected from
sex education?" while another parent might ask: "Should children be denied their right to
sex education?"

Here is a question that might be asked by a union representative: "Do you want to
give the employees a fair salary increase of 10 percent, or do you want them to feel
cheated and alienated?" The questioner has done several things in this question, First, he
has set 10 percent as a "fair" salary increase. Second, he implies that anything less than
10 percent will cause the employees to feel cheated. And third, he has implied that since
they will feel cheated, they will be alienated. Is this a threat? The question as posed by
the negotiator should not be responded to in that form. The questioner has tried to
restrict the listener to an “either-or" response. According to the question, either
management pays |0 percent or something bad will happen. Chances are that manage-

ment can pay less than 10 percent and nothing bad will happen.

19. Getting in the last word

Some negotiators seem to approach negotiations as if the process is a debate which

must be won. Such persons seem to want to "get the last word," as if getting the last
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word wins an argument. First of all, the process of negotiations is not the same as a
debate or an argument. Although these processes might 'be used occasionally in
negotiations, the final outcome in negotiations is based upon what the parties are willing
to agree to, regardless of rightness, wrongness, win, or lose. Just because a union is
correct in its position does not mean that management should necessarily agree to it. For
example, the union may be "right" in asking for accumulated sick leave reports to appear
on their paycheck stubs, but management may reasonably reject the request on the basis
that it has agreed to something else and simply does not want to be bothered with this
request.

So, getting in the last word is often irrelevant in negotiations, but where such a

tactic is used, the following points should be considered:

. If the last word adds no new argument, don't bother to offer it, and don't bother
to rebut it.
. If the last word offers a new argument, then rebut it, and keep rebutting until

no new argument is raised.

. It is acceptable to speak last if there is an understanding that the last spedker
is forbidden to present new arguments that the other side has no chance to
refute. This rule may be found useful in fclct-findi.ng hearings and arbitration

hearings.

20. Stature by association

In negotiations a negotiator has a better chance of obtaining an agreement if he has
high credibility; that is, if he is trusted and respected. In presenting information which is
to be used at the bargaining table the negotiator should make every effort to obtain his
information from a source recoéniZed by the opposition as reputable. Furthermore, the

more "imparlial" that source of information is, the better. For example, wage
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information from the National League of CTities may be useful to management and
passively acceptable to the union, but the same data taken from the U.S. Department of

Labor probably would be more convincing o the union.

21. "Oh, | thought you meant .. "

There are times in negotiations when one of the two antagonists may discover that
he is being trapped into a conclusion which he does not want. Sometimes the answer to
this probiem is to reneg on a previous point or argument, but that undermines *he
negotiator's credibility. The object is to escape from such a trap with one's credibility
intact. Or.c technique to accomplish this is to ask, as the trap is ready to springz’l "Wait a
minute! Just exactly what are we talking about?" When the already known"ﬁ?‘\swer is
offered, then say: "Oh, | thought we were talking about . ..." This tactic oi|ows the

negotiator 1o extricate himself from a bad situation with his argument still intact.

u

22. Rebut reasons; don't attack conclusions

Unions often Hove an emotional and proprietary attachment to their prt;poso|s. This
1s understandable since many of the proposals come from union members, in which case
the individuals who presented t‘he proposal usually feel that there is good reason for the
proposal. Other proposals come “from the state or national parent group, and these are
sometimes referred to as "boiler plates"; that is, items which have to be extracted from
other contracts. But even with boiler plate proposals, the union often feels that such
proposals are of universal interest and therefore should be included in the contract
proposal. ’

Recognizing that unions feel seriously about their proposals, management should
exercise caution in attacking the propositions. For example, a union may ask that

employees be given two more days for sick leave, because some employees run out of sick

leave and some employees must take annual leave for physical examinations. Rather than
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attack the value of sick leave (which would undermine the credibility of ménogement), the
negotiator should rebut the reasons given for expanding sick leave. The negotiator might
suggest that employees be allowed to use their current sick leave for physical exarnina-
tions, and that the viability of a sick leave bank or group catastrophic disability income
insurance i)e looked into for thq{se few persons who exhaust their sick leave benefits. This

opproach not only avoids offending the union and undermining the credibility of manage-

ment, but it forces the parties to look for alternative and innovative solutions.

On numerous occasions in this book, the reader has been admor-mished to obtain and
understand all of the real reasons behind a preposal.  Without such fnformotion, little
progress co;w be made in disposing of the issue. By countering the reasons for a demand,

the negotiator has gone far to remove the demand itself.

23. The nonsequitor

In listening to the comments of the opposing negotiator, care should be taken to
examine carefully what is really being said. Quite often the facts presented cun lead to a
faulty conclusion. For example, a union spokes perSon states unequivocally: "Our
members don't live in this community where they are employed, because they cannot
afford it; therefore, they deserve a salary increase.' That's a nonsequitor; that is, a
conclusion which does not follow from the premise, irresrective of the validity of the
premise. In this particular case, the union spokes person claims that all employees do not
live in the community where they work. That allegation may be tr;Je, but it is likely
untrue. But even if'it is true, no one knows for sure why employees do not live in the
community. Furthermore, there is no proof that higher salaries would allow them to live

in the community where they work?

24, Listen to your’inner voice -

Sometimes bargaining creates ambivalent pressures on the negotiator. On the one

hand, the negotiator would like to accommodate the other team, but §n the other hand, an
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accommodation might create a problem later on during contract administration. Given
this dilemma, the negotiator should pause and analyze his intuitive feelings. As long as
such feélings exist, there is the possibility that something is wrong with the proposal or
that the negotiator does not thoroughly understand the proposal. Generally speaking,
then, the negotiator should not enter into a tentative agreement until he is reosonobly'
comfortable with it. Granted, there are times that a risk is justified in negotiations, but

I}
the risk should be more calculated than uncalculated.

25. Flinch!

3

In her book Body Language, Julius Fast” discusses the many nonverbal communica-

tipns which we employ in everyday contacts with others. But conventional wisdor. seems
to advise that negotiators should always maintain a poker face. This advice is not sound
in oII\ situations, however. Certainly, there is a time to maintain a nondescript expression,
but 1hefe is also a time to use the body and face to communicate. There is a time to
smile and a time to frown. There is a time to nod and there is a time io shake; a time to
gesticulate onili a time to be restrained.

One way to underscore an ‘objecﬁon to a proposal and forewarn the opposite side of
what to expect is tc apply some distinct body Ionéu age. A natural and clearly
understandable response to an objectionable proposal is a 'flinch." A flinch is a jerking
back of the head and upper bddy in response to something objectionable. t is usually a
sincere reflex action recoiling from anything painful, dangerous, or difficult. It is a form
of a wince and seems to have a universal meaning. Without speaking a word, the flinch

carries more meaning than any words that could be spoken. When the opposing team asks

/

3p ocket Books, 1970.
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for a 15 percent salary increase and the instantaneous reaction of the management
negotiator is a violent flinch, the union negotiator knows that |5 percent is not near the
ball park and the stage has been set for perhaps a 5 percent counterproposal without a

word being spoken.

26. Deadlines = action

The modern industrial world turns on deadlines. Without deadlines very little of
value would take place. One of the original meanings of deadline was a line drawn within
or around a prison that a prisoner passes at the risk of being killed. Certainly by that
defin'ition, a deadline is a point beyond which something bad happens. And that is what a
deadline is. ]t is a date or iime before which something must be done and after which the
opportunity passes or a penalty follows. Iﬁ other words, a deadline makes things happen.

There are many deadlines which can be established in negotiations in order to keep
discussiong moving expeditiously toward a_conclusion. There must be a deadline to begin
negotiations and a deadline to complete negotiations. In between those two poinis there
are budget deadlines, impasse dec;dlines, and deadlines to accept or reject certain offers.
One of the best deadlines is a calendar of meetings which clearly indicot;:s ow en
negotiations will begin, when meetings will be held, how long meetings will be, and v:/‘hen
negotiations will end. As negotiations unfold, progress is monitored to assure that
sufficient discussion takes place on all items. In this way, the parties can determine if -
they are falling behind, and, if so, meetings can- be increased or lengthened. In this way
the ultimate deadiine of reaching an agreement is at work at all times. Without
deadlines, negotiations wander aimiessly and endlessly, and under such condiﬁo}ns,
negotiations usually deteriorate, ? |

Keep the following points in mind as you use deadlines in negotiations: -

]
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(a) A real deadline i; designed to force a desired action to take place. Therefo?e,
use a deadline accordingly, Don't b|uff,ﬂun|ess you are prepared to deal with backing
down, |

(b) People are genero"y conditioned tc accept deadlines. Throughout our lives we
face so many deodlines,. that we are somewhat brain washed to accept them. A sales
.person says: "l can let you have this car at this price only until 6:00 P.M. tonight." The
buyer accepts the deadline as real and acts accordingly.’ .

(c) L; the deadline valid? Keep in mind that just as you may use deadlines as a
bargaining tactic, so may your opponent do the sarme. |f the deadline you set is not valid,
" are you prepared fo deal with the opponent if he ignores it? If your opponent gives you a
deadline, is it G reui deadline, or is it being used only to exert artiticial pressure on you:?

(d) What will happen if the deadline is not honored? If the opponent does not meet
your deadline, will you follow through with the intended ocﬁon’:’ If ¥ou fail to accept the

opponent's deadline, are you prepared to cope with the cunsequences? .

27. Cancel the meeting

‘ As suggested earlier, a calendar of 'meetings should be set up for the negotiations
cycle. Normally, all of the meetings called for on the calendar should be held if they are
‘nebeded. However, in a few cases it might be necessary to cancel a meeting. Just because
a meeting is on the calendar does not require that the meeting be held. There are times
that one of the parties is not ready for the meeti;mgi, or there may be times when there are
serious conflicts or illness which make a meeting impossible. In some cases a meeting
mijght be cancelled simply to save time. After all, there is = point at which "too much

time can be spent in neqotiations. |t is at that point that time spent in face-to-face

meetings becornes counter productive. Furthermore, the cancellation of a meeting ray
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be employed as a delaying tactic. However, when* meetings are cancelled on a

prearranged calendar, agreement should be sought from the otheriparty.

~

28. A deadlock may work .

Negotiations are filled with temporary breakdowns; .'rho'r is, moments when the
parties cannot seem to resolve an issue.. Most of these temporary impasses, however, do
become resolved in the course of discussions. Whether temporary or permoﬁent, though,
deadlocks can serve a positive purpose. A deadlock in nego'rio;rions takes place when both
parties reflvjse to make further conces&ivons.- Such a stalemate i'ndic‘:o'res clearly how far
both parties will go, giving both parties a known situation to work with, >Af'rVer
consideration ’of the conséquences of such a deadlock, one or both por'r.ies might prefer to
make the needed concession to break 'rh? impasse. Until 'rhp’r hhppens‘,ﬁfhough, each party

« holds out in the hope that the other party will concede first. Sometimes the tactic works,
and son'pe'rime;s it doesn't. *

When a temporary impasse turns out to be a permopent'deodlock, both parties have

apparently agreed that the deadlock is no worse' than ‘what might have come out of an _
. agreement, Given such a s"i'ruo'r'ion, there are several possibilities:

’~ B

. The issue remoins‘unref\sdlved and that's the end of the matter.

. The impasge is resolved by some third-party intervention.

. A strike is held and either or both of the parties make a concession which

results in an agreement,
In" the case of a serious deadlock, the qgesﬂbn which Ibo'rh parties must ask
'\ themselves is this: Are the conditions which result ~;rom no agreement better or worse
than the conditions that would result from making the concession necessary to reach an

[}

agreement?
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29. "You want $1,000? All | have is $700

At some appropriate point in negotiations, there may be an opportunity ';o "bracket"
the union by giving it maximum parameters within which to adjust its proposals. By way
of example, let's assume that negotiatons ho\;e proceeded on money items to the point
that the management negotiator feels that it is time to bracket the opponent. At that
point he might state: "All | have is $100,000 to apply to any further salary increase, along
with all o'rI:\er financial items on the table. If you will stay within the $100,000, | will
cooperate with you on how to divide it." This approach, when timed properly, can be an
innovative way to induce the union to accept a limit on the total money package by giving
it some freedom in deciding how that money is to be spent. Somehow the phrase, "All |
have is..." seems to be a persuasive way to convince the opponent that you have definite

limits which must be adhered to.

30. Many forms of concessions

In the book Negotiations Strategies, the author lists 2| factors which should be

considered before making a concession. By following those rules, few mistakes will be
made in offering compromises. In addition to the suggestions offered there, here are
some oddi\tionol rules to follow:

(@) In practically all cases where compromise is possible, start out low or
conservative. In the case of wages, for example, early offers should be low. In the case
of nonfinancial items, the first offers should leave ronm for movement later.

(b) As far as salary offers are concerned, you don't have to go up' in even
increments, I;Zoch offer need not go up 50¢ per hour, or | percent per year, or $100 per
year on each step. Offers should vary according to the response from the other party.

For exompfe, management might make three offers in a row to increase the salary

schedule by $100 each offer. On the four'(h offer, however, management drops to a $50

4
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offer. That signals to the union that management does not intend to continue making
$I90 offers and is nearing its limit on what it will finally offer. On the other hand, if the
union were to come down drastically in its salary position, management might want to
respond in kind and dispense with the full ritual of bargaining.

(c) Management should keep score of concessions made. There always comes a
time when the union conveniently forgets all of the compromises made by management.
Also, keep in mind that the usual concéssion made by management is to give up something
they never had, while concessions from management are true concessions; that is,
management gives up something that it has had in the past. As an illustration, the union
states:_"If you will give us binding arbitration of grievances, we will give up the past-
practice clause,' This is a very poor offer of a trade. While the union is asking
management to give up its historic right to make the final decision on employment
matters, the union is offering to give back something that it never had. Don't, then, fall
into the trap of trading real dollars for Monopoly dollars.

(d) The refusal to consider a proposal is sometimes judged to be an unfair labor
practice and is olw)oys considered by the union to be a bad faith gesture. 'Therefore, if
refusal to consider a préposol is an improper response, then the willingness . consider an
item must be a prop\efr response. At least it is not an unfair labor practice or bad faith
bargaining. So keep that in mind. The willingness to consider a proposal is a legitimate
concession.

(e) Avoid item-by-item concessioﬁs. Always package items together and employ
the process of quid pro quo. ltem-by-item negotiations are fraught with dangers. You are

forced to offer an endless string of no's, and you are "nickled and dimed" to death, forcing

you to concede on all the easy items and leaving all the difficult and unacceptable items

on the table.
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3l. Scrombled and rescrambled

As a negptiator approaches his final limits of compromise, it may be necessary to
find ways to é?ve the appearance of concession, when in fact there is no substantive
change in the last positions offered. This can sometimes be done by reordering a package
proposal. For example, let's suppose that management has made a counterproposal as
follows: |

Increase the first half of the salary scule by $700 and the last half by $500.

. Increase the payment on the hospitalization premium by 10 percent.

Increase the pay for accumulated sick ieave by $5 per day.

The union rejects the above proposal and makes little change in its previous position.
Management then responds with the following "scrambled" counter:

. Increase pay for accumulated sick leave to $10 per day.

Increase paymer.. n the hospitalization premium by 9 percent, instead of 10
percent. k

. Increase the entire salary scale by $600.

Unless one is in possession of accurate cost information, there is no proof that this
last offer is better or worse thc'ln the first. [t is Uﬁ to the management negotiator to
convince the union that the counter is not only betfer in t‘é\mi, but a better arrangement.

Scrambling and rescrambling proposals has an added odVo\ntoge. The tactic serves a
clear message to the opponent that the offerer has almost reached his limit. That puts

~

pressure on the union to accept the offer, or some combination of the offer.

32. Shelter in limited authority

A negotiator should be fully clothed in all necessary authority to make offers and

counter offers and to enter into a tentative agreement, with each negotiator having every

right to expect that the agreement will be ratified by the governing body and the union
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membership. There are times, however, when a negotiator should indicate clearly that he
does not have the authority needed to do what the opponent wants. By way of illustration,
the union might ask that the management negotiator agree to place the union on the
agenda of every public meeting of the governing body. One way to handle such a request
would be to say: "Well, as you know, the governing body, under the law, has sole
discretion for the format of its own meetings. Besides, | simply don't have the authority
to deal with such a proposal." This is another polite way of saying "no," without actually
saying no. True, it is possible that the union might respond by saying: "OK. We'll go talk
to the governing body," but that is highly unlikely. Chances are the union will accept the
response as a final answer.

There are three major advantages to using the limited authority tactic:

. It diffuses anger which otherwise would be pointed directly at the negotiator.
. It slows down the process of making concessions.
. It is another innovative way of saying "no" without using that offensive word.

33. Uncertainty exacts its toll

In the preface to one of his books,b‘ Dr. W. H. Hutt states: “. .. fear of strikes
inflicts far greater damage on the economic system than actual strikes." After all, the
threat of a strike is offered in an effort to avoid a strike. The threat of a strike is an
attermnpt ,to gain the advantage of a strike without incurring the risk of a strike. Why do
threats often work? They often work because the person threatened would rather co cede
than face that which is threatened. But why doesn't the threatener simply do é he
threatens? Because the threot is less risky than the act itself. Nobody likes to be

threatened, and if the threat is carried out, there will be retaliation--sooner or later.

—

aW. H. Hutt, The Strike-Threat System (Arlington House, 1973), p. vii.
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But there is another reason why threats often work. That is because the perception
of what will actually happen if the threat is carried out may be worse than the actual
action. In other words, uncertainty can exaggerate the threatened action. The person
threatened may conjure up in his own mind a far more frightening situation than reality
calls for.

Incidentally, since threats harm good faith bargaining and insert an added risk factor
to negotiations, it is usually wise to veil a threat if it must be used. In this way you may
be able to gain the benefit of a threat with the risk that normally would accompany a

blatant threat.

34. Answer a question with a question

Information is the power base of negotiations. Without needed information the
negotiator can only lose. As stated earlier, however, information should not be given
away freely. Therefore, when the opponent is probing for information, care should be
exercised in answering questions since it is not known how the information will be used.
In such a case, the person being questioned should be evasive in his answers.

One way to avoid a direct answer is to respond to a question with another question.
For example, the opposing negotiator asks: "When will the budget office have the
tentative budget ready?" Not knowing how the needed information will be used, the
answer might be: "Why is that information needed?" This response is better than saying,
"l don't know," or "l will not tell you." Once it is known why the information is needed, an

appropriate answer can be given.

35. Time, too, takes its toll

As has been discussed in several places in this book, time is an important factor in

all negotiations. Some conflicts will be resolved only after efforts over a period of time.
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A reasonable salary offer made at the outset of negotiations seldom would be acceptable.
That same offer made in @ wrap-up session might be accepted happily.
The passage of time has a number of impacts on negotiations:

The passage of time without a concession lowers the opponent's expectations.

Time allows the important issues to come to the surface.

Time provides a period to understand problems and find solutions to those

problems.

Time builds pressure on negotiations since other 7spects of life must go on and

will not stop for negotiations.

36. Pullbacks work (once)

In Chapter IV, "Bad Tactics," the dangers of reneging were identified, and the reader
was cautioned not to use this tactic. However, there is an exception to almost all rules.
Once in awhile a negotiator may make such a gross error that he has no choice but to
retract a previous offer, despite the bad impression it leaves with the opponent. The
author has made a number of bad offers which he would have liked to retract, but in
almost. all of those cases the offer stood. But if the mistake is serious enough, it should
be corrected by withdrawing the offer.

Very infrequently (never more than once with the same negotiator), a viable factic
is to pull back an offer, stating that you overstepped your limits. Let us set up a
hypothetical scenario. Negotiations have been difficult and many tactics have been used
to get the union to budge, but still no settlement. The union's last wage demand was for 9
percent across the board, and there were no indications that the union would go lower.
Management' . last offer was 8 percent, but at a subsequent meeting pulls the offer back,
stating that it had computed its total money package incorrectly. At this point, the union

is likely to be convinced that it will be lucky to get the 8 percent off~r back. If there is -
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credibility on the management side of the table, the tactic is persuasive, but it should be

used only under the most unusual circumstences.

37. ldentify all options

Earlier in this chapter the point was made thot options constitute the foundation of

. bargaining power. In assessing the various union demands, and in facing threats by the

union of some job action, all possible options should be identified and explored. But in

most cases, despite the number of options which might be available, only one option will

be used. When it is decided what option will be used in an effort to resolve an issue, the

question should be raised, "Is no agreement better than exercising the option | have
chosen?"

For example, a union demands that all overtime be on a voluntary basis, a demand
which would be intolerable for management. Nevertheless, management hc,lS several
options. One is to offer overtime on a seniority and allow turndowns on a seniority basis.
Another option is assign overtime on some type of rotating basis. A third option is to
continue the past practice of assigning overtime on the basis of need and qualifications
and volunteerism to the exfénf that volunteers are available. Only one of the options will |

be chosen. The union would never agree to the last one and management is very reluctant

to offer the first two. Consequently, management needs to ask itself which of the three

options is best.

38. Don't focus on the proposal itself,
but what it represents

Chances are that Israel does not want the Sinai, but more importantly, Israel wants
security, and the Sinai is one way to achieve that security. When a union presents a

hundred demands, all one hundred of those demands are an expression of only a few basic

needs:
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. The need for the union to stay in power and hopefu||;l strengthen itself.

. The employees want more purchasing power.

. The employees want job security. /

. The employees want protection against the times when they may not be able to

work.

. In some cases, it appears that the employees want less work, but that is not

usually the case.

Keep this concept in mind, because it will help to focus not on the proposal itself
(which may stiffle innovative so|uﬁons), but on what the proposal represents. When a
union asks for an increase in the number of paid sick leave days per year, what it really is
asking for is increased protection against periods when employees are unable to work due

to illness or disability. When that basic need is understood, many possibilities, other than

increasing sick leave,smay be better answers.

39. Offer wages in minimum-terms

Most employees in public service prefer the standard wage scale; that is, where all
employees in a given job classification receive the same compensotibn, varied only
according to experience on the job. In other words, most public employees do n;)t want
any form of merit pay which would permit one employee with the same ex‘perience in the
same job classification to receive more based upon superior service. On the other hand,
many government agencies would prefer to have the flexibility to pay bonuses and merit
increments to deserving employees. Therefore, to the extent that it can be done, all wage
offers should be expressed in minimal terms. If that is understood, then management is

obligated to pay no less than what is agreed to, but it retains its freedom to pay more for

superior work or extra work.
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In many government services (public school districts are the best examples) the

13

employees would resist mightily in order to keep merit pay out of the ranks. Further-
) r‘
more, some state bargaining laws require that merit pay can be paid only after

negotiations have taken place on the issue.

40. The walkaway

An effective negotiator has a storehouse of tactics to draw upon in <;rder to avoid
using the same ones repeatedly, thus rendering them ineffective. The walkaway, like the
pullback, is an example of a tactic which is effective under the right conditions, but one
which can be used only once with the same negotiator across the table. The walkaway is
used when one p;rty wishes to convey to the other that exasperation has set in and that no

more movement can be expected. |t should be done as an act of controlled temper in an

effort to underscore the gravity of the situation.

41. The loose ends dilemma

In order to protect the right of the employer to manage the agency, equivocal
“language must be present in some of the contractual provisions. For example, let's say
that management is willing to give employees a 30-minute duty-free lunch period each
day, except when there are "emergencies." So, the management negotiator proposes:
"E mployees shall be entitled to a 30-minute duty-free lunch period each work da; , except
for emergencies" (underlining supplied). The question posed here is how far should
management (or the union) go to define language? If all ambiguous words and phrases are
defined to the nth degree, negotiations would never end. However, if no attempt was

made to clarify language, the contract would be under constant dispute. Each case must

be decided on its individual merits. Although experience is a good teacher, any negotiator
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would be well-advised to study reputable texts on arbitration such as How Arbitration

Works.s

42. Play one card at a time

Negotiations in any fieId'.olwoys take longer than anticipated, especially if the
process is approached methodically. A skillful negotiator never reveals his positions
rapidly, but releases concessions only as they gain the desired response. Every topi‘c under
negotiations should be carefully planned so that several moves are possible, and each
move should be made progressively in its own turn. In this way, there is |less chance that
an unnecessary concession will be made. This rule applies to practically all topics,
whether wages or working conditions. Every topic is a position of least concession and a
position of most concession, with steps in between. By playing out each step, one at a

time, negotiations will remain under the control of the negotiator.

43. Let the opponent blow

In Chapter |Ii, many techniques were discussed for rﬁointoining decorum at the
bargaining table. Throughout that chapter it was suggested that the emotional tone of
negotiations should be controlled. Despite that good advice, however, there are times
that the parties should be allowed to express their views with strong emotion. Not only
will such expressions bring out the underlying problems, but emotional outbursts can have
a cathartic effect. Only when .uch outbursts are used excessively should the opponent try
to place limits. If temper outbreaks are permitted to go endlessly unchallenged, they will
have a deleterious impact on the bargaining process.

SFronk Elkouri and Edna Asper Elkouri, How Arbitration Works, 3d ed. (Bureau of
National Affairs, 1973).
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44. Arguments are not always bad

Some inexperienced negotiators confuse arguing with negotiating, but the two
processes are quite different. Arguing is a process of two people presenting different
points of view and attempting to convince the other to agree. Negotiating, on the other
hand, even though it attempts to persuade another party, has the added dimension of an
attempting to reach an agreement through the process of compromise. Arguing and
debating have a win or lose connotation, but negotiating implies a win for both parties.

Despite the fact, however, that arguing is not negotiating, arguments can occa-
sionally help bring out the real underlying issues in a dispute, and in that vein, arguing can

be helpful if used sparingly.

45. Help your opponent sell the agreement

Once negotiations are over, or as they approach an ending, the opposing neqoﬁotor
may have doubts as to whether he can sell the tentative agreement to the members.
Given such doubt, the management negotiator can employ three important tactics:

(@) The management negotiator can go back over the agreement and identif;' all of
the concessions which were made, especially those that were particularly difficult for
management to make. "

(b) The union should be informed again why certain concessions sought by the union
could not be made.

(c) The union should be reminded of the futility of the alternative, i.e., no

N

agreement,

46. Believability ond threats

In the chapter on bad tactics, the inadvisability of threats was discussed, but we all
know that some form of threat must be used at some time in one's labor negotiations

career. As far as the author is concerned, however, the only time that a threat is
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justified is when faced with serious threats from the opponent. But even then, the
response should be more in the form of a warning than a threat. No matter how justified
manageme st may be in threatening a union, threats seldom win any friends among the
employees who are represented by the union.

If a threat must be used, however, it must achieve its function; that is, it must stop
an action unwanted by management. Cdnsequently, a threat should not be used unless it is
to be carried out, if necessary; and, a threat should not be used unies; the opponent

I
believes that it will be carried out if the unwanted action is not stopped. Without

believability, threats are useless.

47. Build a bridge

No enlightened employer should rely solely upon the union for understanding what
empioyees want and don't want. A wise employer keeps all lines of communication open
directly to and from the employees, without the intervention of the union. Failure to
. keep open lines of communication with employees makes the employer vulnerable to the
misguidance of the union. For example, the union may claim that time off for shop
stewards is a number one priority for bargaining. However, management may know
better, if it has kept in touch with rank and file employees. In such a case, management
might discover that, although time off for shop stewards may be a first priority for the
union, it may be a low prio'rity for the general rr:;mbership, and that's what counts when it

comes to ratifying the final agreement.

48. The union must win

If a union feels that it "lost" the negotiations which led to the labor contract, it will
try to make up for that loss in the next round of negotiations. Therefore, even though
management may have gotten more out of negotiations than it had hoped for, it should
~onvey a message to the union that the union "won" negotiations. Even when negotiations

£

v fw
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have been done with for a long period of time and the union asks, "Did we get all you
had?" the answer should be, "You got more than we had."

The authe. personally experiehcéa the reverse of this advice several years ago.
After having successfully engaged in contract regotiations which involved some retrieval
bargaining {without a strike or even a demonstration), the governing body met to ratify
the proposed contract. During the public meeting one of the members of the governing
body complimented the author and stated how surprised she was that the governing body
got so many "wins," which she began to enumerate. Fortunately, the chairman cut hler
off, out not before some. damage had been done. The wnion head was in the audience and
heard it all. The next morning the union called in a fit of anger and demanded that

negotiations be reopened. Although negotiations were not reopened, the union carried a

grudge for the entire year of the contract and came back with a vengeance the next year.
€

49. The weight of precedent

Many union proposals are acceptable because they reflect some past practice. Also,

some union proposals are rejected, because they run contrary to past and coniinuing
practices. The mere fact that a practice exists and has existed for a period of time, gives
that practice a degree of legitimacy. Practices do not come into being and persist for no
reason. There is always a reosén for practice, even though those reasons r‘“noy not he
entirely reasonable.

For example, when employees have always been given rest bréoks in the morning and
in the afternoon, it would be very difficult to reject a union proposal to include such a
benefit in the upcoming labor contract. By the scme token, wher)‘ acll employees have been
required to punch in and out on a time clock, it would be uniikely that the employer wouid
agree to discontinue this practice simply because the union objected to it. Management

would prebably maintain that the practice had always existed and would continue to exist;.

*
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CHAPTER VI
UNION TACTICS .

In Chapter XV of Negotiations Strategies c;nd Chapter IV of School and Government

Labor Relations, the author discusses in considerable detail the nature of lcbor unions and

how they operate. These two chapters are highly recommended to those readers who wish\
to anticipate union behavior in bargaining.

In addition to the information contained in those two sources, following are some
tactics employed by the union at the bargaining table that are important for managers to

know abaut: S ‘ 3

I. Purpcseful ambiguities

One strategy of unions is to win in grievance orbitration that which could not be won
in collective bargaining. One way to do this is to include the labor contract words and
ohrases which are purposefully vague, wt\ich, if disputed, would provide G chance for a win
oy the union, For example, let us assume that the union wants to place restrictions on the
dismissal of its employees, but management will not agree to specific language. So, the
union suggests that employces shall be dismised for "just cause." Once this phra<e is in
the labor contract, it is then up to an arbitrator to ducide when an employee can be
dismissed, and the odds favor the union that arbitrators on the average will give a better
deal to the employee than the employer would give. So, in such cases of purposeful
ambiguities, the union may have a chance to win in arbitration that which it could not wir.

in bargaining.

“Ir-
1“,“)
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Other words to be suspicious of are "fair," "equitable," "comporoblé," ‘parity," etc.
All of these and similar words maoy be designed to dupe the employer into agreeing to

more than appears on the surfa-e,

2. Hedges

Another form of ambiguity is hedging Ionguzge, which is Ionguoge:'ttiesigned to give
the impression of being something which it is not. For example, when the President of the
United States unnounces, "The Consumer Price Index may go as low as 5 percent this
year," he is really saying that-the lowest that the CPI will go 12 months from now is 5
percent, but that's unlikely. However, the li=tener hears something quite different. Given
the great credibility of the office of the President of the United States, the listener may
swear that the CPI will soon drop to 5 pe‘}cent.

So when the union says, "Give us‘f‘ a good offer and we'll meet you half way," the
union is using a hedge; that is, it is tryirhg to give the impreséion of somethiing that is not

so. The union may really be saying, "¢ive us a good offer so we can turn it down and

dernand more." \

3. "You'll save money" : -

. ) . . .
Some un.on negotiators recognize 'rh\o'r their proposals will be more acceptable if

/
they are economically sound; that is, that ﬂ\\ey will save money or increase productivity.

L[herefor--, attempts will be made to conviniie management that a certain proposal will
s%nve money. Although such atterpts may be sincere and such claims may be true in some
instances, each such cjaim must be examined carefully.

\\
A~ an illustration, sick leave banks have, grown in popularity, because they are

clanned to be of no cost to the employer since they are financed by the sick leave

donations of the employees themnselves, The foct\\of the matter is, however, that every

\
day of ek leave used by an employee from the sick leave bank is a day paid for by the
\
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- \
RS \

! t
'

/




152
employer, in that such a day is a day that under other conditions would not have been paid
for. The union's belief in its cost-cutting proposals can be tested by suggesting that any

shortfalls in promised savings will be deducted from the employees' wages!

4. "It will improve morale"

How rnany times have you heard the union spokes person say, "Qur proposal will
unprove empioyee morale"? Although some union demands, if granted, would improve
employee n.orale, there is no way in most situations to prove that a given union proposal
would enhonce the morale of employees. Quite often this approach is a way to dupe the
employer into believing that if it will make a certain concession, it will receive the love
and a loyalty of the employees, and that if it refuses to make the requested cor;cession,
the employer will justifiably incur the burden of unhappy and alienated empicvees. If the
union Insists that a certain compromise will improve employee morale, ask the union to
put such a guarantee into the contract and to specify how such morale will improve

productivity.

5.  The holdback

As discussed in the chapter on bad tactics, th. :ader was admonished not to accept
too quickly an acceptable offer, especially if it is a first offer. Chances are there is even
a better offer which can be exacted under pressure. As 'reme'ring as it might be to accept
an offer which is good, reasonable effort shou|;i be ﬁode to test the opponent's sincerity.
Quite often there is movement left on almost any proposal--under the right conditions.
The unton's need for a contract is overpowering, and when pushed to the wall it will often

make more concessions than managernent had planned on.
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6. Perceived unity

A union is a political organization and, as such, it has all of the problems of any
political organization in trying to please everybody. If the union is to conduct successful
negotiations, it must have a united membership behind it, or at least the union must
appear to have such backing. Consequently, the union will rely heavily on trying to
convince management that the union has the full support of the workforce.

Rather than accept the allegation made by the union, management should have its
own communications into the ranks of its employees. Management should not accept as
gospel the union's claims of employee support. Chances are the employees are less
supportive of the union than appears on the surface. |f management is certain that it
knows its workers, it should let the union know that management is fully aware of what

the employees want, don't want, what they will do, and what they will not do.

7.  Funny money

A union will often lay on the table a long list of demands, most of which cannot be
accepted. Sooner or later the union will offer to "drop" or "withdraw" some of these
demands if management will offer higher wages, more benefits, or better working
conditions. Such an offer may appear tempting on the surface, but if analyzed carefully,
the union is actually offering to trade a doughnut hole for a doughnut. Negotiators
recognize such union proposals as "funny money," "Monopoly money," or "'rhrdwowoys." By
making such an offer the union is really saying, "If you will give mé something you have, |

will give you something | don't have." That's an offer too bad to accept!

8. ltem-by-item negotiations

Quite often a union will present a thick contract proposal and demand that every

item be addressed one-by-one. In such a case, the union wants a clear "yes," "no," or

dbo
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"maybe" answer on every item. The danger to management in this approach is that the
union will set aside all of the acceptonces, get as many concessions as possible from the
"maybes," and then go on to seek concessions or compromises on the no's. The result is
that management gives away all of its acceptances, leaving on the table only the items on
which it would be very painful to concede.

To avoid the pitfall of item-by-item bargaining, management should engage in
"package bargaining." In this way, no union demand is accepted until the objectionable or
unacceptable demands are withdrawn. For examples of this tactic, consult both books,

Negotiations Strategies and Bargaining Tactics.

9. The boiler plate

Another tactic used by the union is to present a master contract dis&ributed by the
national headquarters and to demand that the contract be accepted in its entirety, or at
least with mutually agreeable modifications. Management is then supposed to set about
to work from the union's language, an approach which poses several problems for
management. First of all, being forced to work from the union's language is disadvan-
tageous to management, because they are dealing with language they have had no part in
constructing.  Second, management is. forced to deal with each and every item.
Furthermore, fhere is a much greater chance of an impasse arising becéuse of the number
of items that must be dealt w\ith.

One'woy to counter tAis union tactic is for management to receive the union
contract, state that consideration wilt be given fo all items, und ihen return days later
with a completely rewritten management contract ready for signature. Although the
union will probably react with considerable anger, that is all right, because the union will
sventually come around and accept the right of management to prepare contracts just as

does the union have the same right. A word of advice, however. The contract submitted

14
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by management should be one that it can defend and one which it would be happy to have
ratified. However, at the same time, the contract should have room for movement in it.

In other words, the contract should not be presented as a final offer.

10. "What you're sayingis . .."

If a union is to stay in power it must be viewed by the employees as their protector
and benefactor. In other words, the employer must be made to appear as the "bad guy"
and the union must be made to appear the "good guy." Unfortunately for the union,
'rhougﬁ, fnonugement does not always act like the "bad guy," so the union must create a
bad guy where one does not exist. For years, the author worked with a union negotiator
who would regularly reword the author's responses so they appeared to be negative rather
than positive responses. For example, the union spokesman would ask for a 20 percent
salary increase and the author would respond with some reasonable counterproposal, but
une unacceptable to the union. At that point the union negotiator would say: "What
you're saying is that you don't respect the workers and you don't want to pay them what
they are worth." The author would then be forced to set the record straight by making it
clear that such an interpretation was the willful creation of the union negotiator, and that
such responses were inappropriate for prqfes:;iond negotiators. After about ayear of this
relationship, the union spokesman finally learned that such a tactic served no purpose and

may have been counter productive.

1i. Baraaininag arievances

Sometimes the bargaining table is contaminated with discussions that should not be
there. For instance, quite frequently some union demands are really grievances or
complaints which could have been hLmd|ed administratively. Where possible, such
coﬁcerns should be separated from the bargainable issues. By way of example, the author

was once presented with a demand that all employees be guaranteed safe and*healthful

Lo
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working conditions. After persistent questioning, it was discovered that the source of the
demand was a complaint from an employee who worked in an area which was cold in the
winter and hot in the summer. A quick directive from the maintenancé supervisor

corrected the situation and the demand was withdrawn.

12,  Emotionalism

Very often in labor negotiations emotions become intense, particularly on the union
side of the table. This emotionalism, although sincere in some cases, is often a bargaining
tactic to induce a concession from management. The tactic is used for several reasons:

(@) In some cases the union will try to make management feel guilty for some
condition with which employees are unhappy. The theory is that if enough feelings of
guilt can be generated on the management side of the table, a wanted concession will be
made.

(b) Emotionalism can also be used to radicalize the union membership, so that

“there will be increased employee support for the union. For example, by accusing

management of engaging in "union-busting" tactics, the union can create an instant false
controversy in order to attract attention. Even though the allegation is untrue, the
charge is often accepted as the truth, or at least doubt has been placed in the minds of
the employees as to the decency of the emnloyer.

When faced with the tactic of emotionalism, the management team should remain
compbsed and not be baited. If damaging lies are spread among the employees and the
public, however, management shouid fake wharever acfions are necessary to set the

record straight.

13. "You can afford it"

Frequently, a union spokesman will attempt to engage the management team in

discussion over whether or not the employer can afford to grant certain compensable

17§
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benefits. Sometimes such attempts are based on naivete, while often such attempts are
premeditated. In either case, such efforts should be resisted. Certainly, the union would
be offended if the employer suggested that employees should take a pay cut because "they
could afford it." To suc;h an allegation, the union would understandably reply: "That's
none of your business!" Similarly, it is the function of management to determine what can
be afforded. That is not a negotiable topic, In no public sector bargaining law that the
author is familiar with is "affordability" listed as a mandatory topic of bargaining.

In the private sector, when the employer states that a union proposal must be
rejected, because the employer "cannot afford it," the union has a right to have the
company books made available to the union. Naturally, this is the last thing that an
employer would want to do. By the same token, when a public employer states that it
ncannot afford” a union demand, the employer is making "affordability" negotiable, the
result of which should be obvious. For example, under such conditions, affordability would
be subject to review in the impasse procedure.

Discussions on affordubility should be avoided in almost all instances simply because
there is practically no way to win such arguments. Affordability is not a fixed amount of
money that everybody will agree to. Affordability in the public sector is largely a
political decision based upon priorities. A public agency can always afford to give the
union more by rearranging its priorities and taking money from another part of the
agency's operation. The clear warning, therefore, is do not discuss affordability.

From the employer's point of view, affordability is always a consideration, but there
are numerous ways to express this at the bargaining table without actually stating that
the union proposal cannot be afforded. For example, the employer can say:

. "V.\.le have decided to allot only a certain portion of our budget to this area of

employee benefits."




158

+

"The employer has many demands on its limited budget, so therefore we will not

agree to your proposal."

"Our funds have been used up by other budget demands, and we have no funds

for your proposal."

14. “Give us your rationale" ) ‘

Whenever a rejection is made of an offer, the person making the offer is entitled to
reasons. In giving the reasons for rejection, it sho;J|d be kgpt in mind that the opponent
will attempt to neutralize, or counter, those reasons. Therefore, caution should be used in
responding to the demand: "Give us your rationale." In presenting one's rationale, care
should be taken that the reasons for rejection are sound; otherwise, they will be quickly
undermined by the opposing negotiater.

Another reason for using this technique in negotiations is to trap management into
discussing issues which are nonnegotiable. By engaging management in such discussions, it

is likely that the nonnegotiable topic will become negotiable.

15. Concept bargaining

Some unions make an initial presentation at #he bargaining table in terms of very
broad proposals. For exainple, its demands might be stated like this:
An improved salary scale.
Increased payment in hospitalization payments.

More holidays.

You will note a serinus lark of specificity in such a list. This approach is referred to
as "concept bargaining," and should be dealt with carefully. One of the purposes of
concept bargaining is to draw from management its position on major areas of bargaining

before the union actually makes an actual of fer.

173
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16. Bargaining from a false premise

Some negotiations proposals are made on the assumption that their fulfillment will

@

result in a better situation. This tactic is referred to as "bargaining from a false

premise," and here are some examples. ,

. Alounge for the employees will improve morale and productivity.

14

. Fewer students in the classroom make better education.

. Free physical examinations for employees will save the employer’/money.

. Employees work better when they are "involved" in decisions which affect

them,

A list of similar false premises could be quite long, if one thinks back over the type
of proposals made at the bargaining table. The use of bargaining from a folsé premise is
generally a very effective technique, because management outomotic'olly assumes that
the proposal in theory is good and the only obstacle is insufficient funds. At that point,

the only question is how much management will spend on the proposal.

17. Comparability

1

Many union prorosals are accompanied by charts and graphs showing how other
government jurisdictions do better. For example, a policemen's union will often show how
€> other jurisdictions pay better salaries. School teachers will attempt to show how other
school districts pay their teachers better. The objective of such comparison, apparently,
is to shame the employer into paying better salaries. However,' there are generally two
weaknesses found in this tactic:
. Quite often the other jurisdictions chosen have been chosen carefully on the
basis that they'pay more.

. No two government districts or agencies are exactly comparable.
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Even if comparability determination were possible, woges are not necessarily a
function of such comparability. Wages are determined by what the employer is able to
afford, and what wage the employer is willing to pay in order to attract, retain, and

promote the type of employees the employer wants.

'

18. Guilt frmsference

Most government bureaucrats and politicians are wel l-lnfenhoned They want ‘o do
the "right thing," Therefore, in response to the question: "Don't you want to help your
employees?" fhe typical manager is likely to respond: "Yes," since he is fearful that any
other response would indicate that he doesn't want "to do the right thing." It is amazing
how frequently this tactic works. However, upon prudent consideration, it should be clear
thaj the response to‘ the question: "Don't you want to help your employees?" should be

phrased tactfully. For example, the response coud be:

. " don't unglerstand what you mean."
. "What specifically are you proposing?"
. "We always have the welfare of our employees uppermost in“our minds."

A
When operating at its best, this tactic takes a union proposal and turns it into a guilt
burden for the employer. The best rule to follow to avoid this trap is to ask the following

silent question before responding to each proposal: "|s the premise of this question valid?"




CHAPTER Vil

_— COMMUNICATIONS AT THE BARGAINING TABLE
\ | . OR
) | THINK YOU BELIEVE THAT YOU THINK THAT YOU
UNDERSTAND WHAT | THINK | SAID, BUT | DON'T
THINK THAT WHAT YOU THINK YOU HEARD IS
WHAT | THINK | MEANT

.

Labor contracts are arrived at largely through the process of verbal communications

- between two negotiators at a bargaining table. This chapter will examine the complexity

i

of such cqmmunications.
1

The A{:opocity for spoken words to express meaning is infinite. Most English words
have more" than one meaning and each meaning can be altered by voice tone, facial
expression, and body language. Some English words have so many definitions that their
meaning can be determined only in context with surrounding words. Given the complexity
of the human personality and human interrelo;rionships, is it oﬁy wonder the misunder-
standings cﬁ'is?? Although misunderstandings can be tolerated and corvected in our daily

/ discussions with others, there is little room for misunderstondings' in labor negotiations,

y because the relloﬁonship between labor and management requires that the final under-
;? stanaing be put in wiiling and be uideisioud. The final result of discussiens at the
:‘ bargaining table is a labor contract which is binding on both parties. If the labor con?rcct
/{ contains misunderstandings, the contract will not serve its purpose, which is to create @ /

!
f

relationship of labor peace. Consequently, negotiators must be skilled in seeking out the

real meaning of language used at the bargaining table.

~t
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There are Several Levels in Talk

Generally speaking, there are four levels in discussions at the bargaining tables ,

. What the speaker is saying;

. What the specker thinks he is saying;
. What the listener thinks the speaker is saying; and . . /"

. What the speaker and the listener finaily agree to as what has been said.

‘ |.  What the speoker is saying

In negotiations, the negotiator posiures constantly and couches his language in an
effort to achieve some acceptable agreement on an issue. Consequenily, the initial
statement by a negotiator on a given issue is seldom what the negotiator finally will agree
to. In other words, initial offers and counter offers seldom represent the speaker's true

views on the subject under consideration.

2. What the speaker thinks he is saying

Frequently, people delude themselves inte thinking they have said something which
in fact they did not say. Such deiusion is’ likely when the speaker is subconscicusly
unwilling to state clearly his position for reasons of fear, embarrassment, or other similar
impediments. The result is that the speaker tf}inks he has said something clearly, but in
fact has obfuscated. \ |

3.  What the listener thinks the
speaker is saying

In many cases what we hear is what we want to hear, and in many cases we hear
what we don't want to hear. Such distortions can'be caused by the state of the listener's
mind during discussions. For example, when the response to a proposal is, "We'll take a

look at that offer," the of ferer of the proposal may interpret that response to mean-either

that the opponent is interested in the proposal, or that the opponent is rejecting the-
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proposal by employing the tactic of delay and sidetracking. What the listener thinks the
speaker is saying is dependent upon the listenei's state of mind and the backdrop of
previous relationships and experiences between the two negotiators.
4.  What the speaker and the

listener finally agree to
as to what has been said

The final level of communication at the bargaining table is the understanding
actually put into writing cnd initialed by both negotiators. All other understandings
becor 1¢ moot once this is done and all previous discussions become irrelevant, except in
nthe case of grievances, in which case the finai meaning of language under dispute‘ is
resolved by' an arbitrator who wiil fikely consider discussions which led to the disputed

ianguage,

~

Learn the Many Ways 1o Say "NO"
Without Really Saying "NO”

L)

Most items brought to ine bor'gcinin,g_‘ioble by either labor or mon'ogerﬁent are
matters considered to be important, and as important rﬁotters, they should be dealt wi’th.
according'y. But not all important proposals can be accepied just because they are
important. Some unien proposuls simply cannot and will no; be &ccep{ed by munagement.
In such cases, management :{:us‘: reject such proposals, causing as little resentment and
disappointment os ;}‘;)ssible. In most cases whzre a preposal is unacceptable, the wise
negotiator en‘.p!oyswmony techniques to reject a preposal without stating an outright "NO?’;

Following are sorne workahie techniques to say "no" witheut actually saying "ro."

1. . Try to ighore afl unacceptcble

. On any list of proposols from @ union there are bound to be itemis which are

¢

acceptable and items which are unacceptable. By ignoring the unacceptable items and

i
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speoking only to the acceptable items, the unioa is made to hear only positive comments.
Should the union ask about all of the items whic;h are not spoken to, i.e., those ignored,
the management spokesman should state in an unoffensive manner taat such items are not
occept;)ble. |
Although such a response makes :t clear that the ignored items are rejected, at least

the union is spared the pain of hearing a rejection on each and every item. There is one

danger in ignoring - + unacceptable items and discussing only acceptable items. Unless
the negotiator makes it clear that acceptable items are acceptable only if the ignored
items are deleted, the union may assume that all acceptable items are final and that only

unacceptabie items remain on the table for negotiations.
N

2. Defer unacceptable items

Another way to reject a proposal without actually saying "no" is to defer the matter.
Hopefully, the opposing negotiator will recognize the deferral as a rejection and spare
himself the humiliation of an outright rejection. Should the negotiator insist on an
answer, however, there is no choice but to state one's position. The level of forcefulness
in rejecting a proposal, however, should be determined by the circumstances. Some
rejections should be indirect and soft, while some rejections require a forceful "NO!
3. State that the proposal is

nonnegotiable

In any list of union proposals there are items presented which are nonnegotiable. All

proposals must fall into one of three categories, as far as negotiability is concerned:
(a) A proposal can be a mandatory topic of bargaining. That means neither party
has a chnice as to whether or not it must bargain on the subject. Under most public

sector bargaining laws (except the federal bargaining iaw), employee compensation is a

.mandatory topic of bargaining, for example.
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(b) A propoggl can be a permissive topic for borgoiﬁing. This means that the
proposal may be negotiated by mutual agreement of the parties. For example, under most
public sector bargaining laws, the suiee .o Of employe;e tools or\id office equipment would
not be a mandatory topic of bargaining. But under, some conditions and under some
bargaining laws, the parties could agree to negotiate Wwhat tools and equipment would be
used by employees on the job. |

{(c) A proposal can be a prohibited topic for. bargaining. This means that the
proposal is prohibited by law for negotiations, even if both parties are willing to negotiate

_on it. For example, under most public employee bargaining laws, the actual selection of
managers would be prohibited f. om negotiations.

If a proposal is unacceptable to management, it may be that the item is either
‘prohibited or permissive. In either case, management may respond ky saying something

"like this: "Although under ideal or other circumstances we might be willing to consider
Il this preoosal, we decline to negotiate on this proposal since it is not a mandatory topic of
* bargaining." Beyc;nd that statement very . ¢ ‘_ else should be said since any further
| discussions might be interpreted to be negotiations, making the topic negotiable, and
thereby forcing management to of fer an outright "NO!"
‘ r A word of caution is needed here regarding proposals which management believes
are nonnegotiable. First of all, unions strongly resent any allegation that any of their
proposais are nonnegotiable, and, therefore, the union can be expected to },eoct accord-
ingly. Second, management should not state that a proposal is nonnegotiable unless it is

willing to back up its allegation with appropriate legal citations. If no such precedents or

citations exist, management should be prepared to defend and win its position all the way

to the fincl forum of appeal.
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4.  State that the funds for the proposal are
not included in the agency budget

Sometimes an unacceptable proposa! can be rejected with minimal resentment by

simply explaining the agency budget has no provision for the proposal. Although some
union negotiators may respond that the budget should be changed, the fact is that what's
in the budget and what's not in the budget is a significant factor to deal with. After all,
the negotiator can alvays explain that in order to put something ir: the budget, something
must be taken out.

5. Use quid pro quo to reject
the unacceptable proposal

A very common method in negotiations to reject an unacceptable proposal is to
of fer a concession on an acceptable item if the opponent withdraws an unacceptable item.
Naturally, a skillful negotiator will otfempt to rid the table of as many objectionable

items as possible for the least concessior possible.

6. State that the proposal is illegal

Since government operates under the control of law, and since laws are made
through a legislative process by "sovereign bodies, many union proposals call for conces-
sions by the public employer which would be illegal. For example, a teachers' union might
propose that teachers decide what students should be expelled from school. Clearly, such
a proposal, to be satisfied, would be contrary to education statuies in all states.
Therefore, when un unacceptable proposal is illegal, it should be rejected by so stating and
not simply rejected by a flat "no." However, note this caveat. If management considers a
union proposal to be illegal, management should try to give at least one other reason why

the proposal is unacceptable. Otherwise, the allegation of illegality might be found to be
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invalid, and management, therefore, according to good faith rules of negotiations, would

be obliged to grant the unacceptable proposal to the union.

7. State that acquiescence to the
demand is beyond your authority

Most negotiators are given parameters within which to negotiate. Without specific
authority, négoti'otors may not go beyond these limits. In some cases, an unacceptable
proposal can be rejected on the grounds that the negotiator has no authority to negotiate.
For example, in several instances, the author has been asked by teacher unions to agree
that the union would be given certain special rights at school board meetings. In all such
cases, the response has been the same: "Sorry, | have no authority to negotiate with you
on this inatter, in that the school board con'trols the conduct of its own meetings." To

date, such a response has always settled the matter.

8.  Modify the prgposcﬂ .

Some proposals are rejected by changing the language and the intent of the proposal
to make the unacceptable proposal acceptable, Such rejections are far more palatable
than an abject "NO." For example, a proposal that employees may view their personnel
folders at will could be mcde acceptable by countering that employees may view their
personnel folders by appointment and in the presence of an authorized management
official. The new language is an automatic rejection of the original proposal without even
saying "no."

9. Some proposals are adminis-
tratively unsound

L4
Some union proposals may be worthwhile in the abstract, but in reality cannot be

agreed to because of the administrative complexities required to implement the proposal.

For example, a proposal to list the current retirement benefits on every employee
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paycheck might be a good sesvice in theory, but not many public employers have the
technical, clerical, and administrative wherewithal to get such information on each
paycheck. Consequently, the proposal would be rejected by explaining the administrative

obstacles involved. Again, there is a rejection without actually responding "no."

Avoid Barriers to Persuasion

A large part of successful negotiations is based upon the ability and power to
persuade the opponent. Barriers to communication may arise between the parties, causing

negotiations to sometimes fail to reach an agreement. Some of these are:

{.  Confusing facts with inferences

Quite frequently, inferences are offered in negotiations just as if they were facts.
Facts to prove an argument are often hard to come by, while inferences are easily
manufactured. i:'or exaniple, it is not uncommon for public sector unions to demand
equality with private sector salaries and benefits. Such demands infer that em‘ployees.in
industry have better wages and benefits than do employees of government. Given such a
demand, the respondent should deal only with the facts. Should the respondent consider
the benefits cf the private sector to be relevant, then a request that such inferences be
substantiated by facts ought to be made. Coincidentally, if the respondent Joes not see

any relevance in such comparison, no debate should be entered into on the matter.

2. Opinions ond value judgments

Statements in negotiations are often preceded by the phrase, "In my opinion . . ."

Opmions, like inferences, aré not facts. Management negotiators will often claim that
einpluyee benefits and wages are competitive with similar jurisdictions. If such rationale
is to be introduced as relevant to benefits and wages, then the union should challenge such

a statement as being a statement of opinion, not fact.

153
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3. Jumping to conclusions

Upon receiving the original proposals of unions, management often jumps to the
conclusion that the union is determined to take over the government, or at least bankrupt
1t. Such conclusions are exaggerated, and simply cause overreaction, thus creating a

barrier to good communications. |t may be that a union is sometimes guilty of making

exorbitant demands at the outset of negotiations, but it is no excuse for a competent

»

rnanagement negotiator to jump to conclusions not founded on demonstrated fact.

Another example of jumping to conclusions is exhibited when unions accuse -
management of trying to "break the uniop" simply because management will not accede to
demands co.nsidered to be importoni by the union. Unions may assume that governing
bodies are "out to get them"; but with such an attitude, it becomes easy to yield to the
temptation to jump to conclusions. ‘

The rr;ost effective way for both parties to avoid such a pitfall is to listen with an

open mir.4 and keep on negotiating. Chances are that both parties will find that they

misjudged the intentions of their opponents.

4, Judging in terms of black and white

Very few issues in labor negotiations are clear cut. With two adversaries involved in
the negotiations process, chances are that there is some right and wrcng on both sides.
Negohotor's who see every issue as either black or white frequently have serious problems
in working out agreements. After all, the very nature of negotiations i;\"vo|ves compro-

mise. 1f compromises are to be made, a skilled negotiator must avoid hard and fast

concepts of what is right and wrong.
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Ss.  False identification -

To reemphasize, effective negotiations require that both negotiating teams keep an
open mind. Anti-union prejudices on the part of management and feelings of worker
exploitation by the union are often manifestations of deep-seated hostilities. Such
prejudgments regarding the adversary can only hinder a process which already has many
obstacles. Management negotiators often identify union leaders as liberals, while union
negotiators may see members of public governing bodies as cons_ervotives. Both are
frequently wrong. Such false identifications often cause statements of the opponent to be
m.isinterpreted; the listener hears through a filter which screens out relevant information,
thereby causing a barrier to communication. The net result is ineffective negotiotion)s.

To aveid the trap of prejudice and false identification, the negotio;ors must kno:;v

themselves. Prejudices should be identified as such and kept under control.

Other Valuable Advice

Over the years the author has noted and recorded certain observations related to

communications at the bargaining table. Following are some of those observations from

the world of the practitioner.

I. Some words ond phrases lead
us from the truth

There is a large American lumber company which is referred to in its impressive
national television commercials as the "tree growing company." The commercifol only
shows beautiful green forests and men planting tree seedlings on barren lands. In fact,
this company is in business to cut down millions of trees, and if the reader ever has
observed whole mountains scalped of their covers, the scene is remer/'nbered as a horrible

devastation. This example is not to impry that this company does not do the best it can

with refor~station, but only to show how.unpopular truths can be mitigated by half truths.

~
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For years the author thought that the "human resources department” of the large
city in which he resided was the city's public employmént service, a place where an
employer could obtain workers; i.e., human resources. Actually, the "human resources”
department was the city's welfare department, an agency engaging in activities which
were just the opposite of that implied by the agency's euphemistic title.

Another example of misleading titles is the title "professional association." Many
teachers and other professional client-oriented employees do not wish to have their
organization referred to as a luvor union. Rather, they prefer to belong to a "professional
association,”" because the term "labor union" connotes a truth which is unpopular to many

»
I

* people. ~

2.. Some phrases are designed to make
the listener more receptive

When we disagree with a speaker, we run the risk of creating a degree of hostility
which creates an obstacle to agreement, Therefore, the skillful negotiator employs a
number of tactics designed to minimize hostile recctions from the opposing negotiator.
The skillful negotiator also recognizes these tactics when used against himself, too.

Phrases such as; "As you know ... ," "l agree but ... ," "I'm sure that you will agree
that . . ." are all designed to soften the listener's resistance to a position being presented
by the speaker. 7 he statement, "You know more. about this than | do," is a clear attempt
to enlist the listener's support through flattery. When one negotiator says to another, "
have never heard a presentation made so skillfully; however . . ." the listener is being
softened up for a rejection. All of these phrases and similar phrases indicate that the
psychological interplay between the negotiators is just as important in winning arguments

as the presentation of orderly and convincing relevant facts.
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3. Some statements are designed to
thwart response and gain psycho-
logical advantage

As stated before, negotiations is as dependent upon presentation of re!evon’r facts as
psychological interplay. If one negotiator can undermine the other's confidence on a
certain point, the performOnce of the opposing negotiator probably will suffer. The
statement, "Anybody knows that!" is designed to indicate to the listener and his team
memage‘r; fi'\gdifj}he listener is less than well-informed on a particular point. The

ocfcusofion, "That's ridiculous!™ is another way of destroying the opponent's argument. All

such statements, by themselves, are meaningless, Without explarrtion, little significance

should be attached to them,

4, Some statements ore designed
1o enlist support

Did anyone ever introduce a fopic to you, saying, "Just between you and me . . "M
njust between you and me" usually means that the spedker has already told someone else,
or that the speaker hopes that the informafion will be repeated by.the listener without
official attribution to the speaker. Such a phrase is designed to gain a relationship which
otherwise could not be achieved, 1i is often used to dupe the listener into revealing
confidepﬁal information which would be useful to the speaker. Or in some cases, the
phrase is used as a ploy to assure that certain information is leaked to the right person.
This tactic is not uncommen in negotiations. 50, whenever engaged in negotiations, and

someone from the opposing side (or a plant from the other side) says, "Just between you

and me . . . ," watch out!
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5. Some words and phrases are designed
to mask an important point

Did you ever notice how often the irnportant points in sorme discussions are brought
out late in the discussion? Did you ever noqtice how often important points are preceded
by phrases such as:

"Incidentally . . ."

"By the way .. ."

"Oh, before | forget . ..."

"l just remembered . . ."

Actually, these phrases are designed to mask the importance of a point in the hope
that the point will have greater chance of being accepted if its true importance to the
speaker is ininimized. "Incidentally" does not mean incidentally; it often means, "Now, |
want to tell you the most important point." "Oh, before | forget" often means that the
speaker is now going io tell you the last thing he is likely to forget. Don't be misled by

such introductory phrases and conclude that the topic which follows is of little importance

to the speaker.

6. Don't oversell IR

One of the many sound rules which competent negotiators follow runs something like
this: "Use as little ammunition as possible to achieve the objective,! In trying to
convince the opponent tc acquiesce, the speaker should arrange arguments carefully and
in logical order. As the case is presented, the argument should unfold only as rapidly as
necessary to evoke the necessary responses. Once the desired response seems imminent,
the negotiator should back off. In such a situation, protracted and continued argumen-
tation is often counter prcductive. Unfortunately, however, some unskiiled negotiators

let their egos control their mouths, resulting in argumentation beyond the point of

|
«,’5
N -l
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necessity. Such continued commentary can open up areas for rebu'ry/ol which otherwise
would have remained undisturbed.

A successful sales person learns early in his career to abide by the rule to get out as
soon as the sale is made. Any lingering can only work to the disadvantage of the seller.
The same is true in labor negotiations. Once a negotiator has gotten the agreement
sought (either on an individual item or on the total contract), negotiations should be
imimediately 'rermino'rea and the parties should separate, Continued discussion on issues

will only open new issues. Many good agreements have been ruined because one or both

parties did not know when to stop talking. N

7. Euphgmisms con sometimes help
Some words and concepts are red flags to the opposing party. Therefore, it is
sometimes necessary to disguise a proposition by using a word or phrase that is less
expressive or direct, but considered less distasteful or less offensive than another word or
phrase, but which says the same thing. o
For a practical example, some management persons are instantly repelled by
’ "seniority" proposals, even though they recognize that some such proposals will be
ucquiesced to eventually, but reluctantly. Given such a situation, the wise union spokes
person might refer to employee "rosters" instead of "seniority lists.” Instead of "agency
shop," a union might try the term "service charge." In other words, both negotiators

should seek to use words and phrases which do not raise the hackles of the counterpart.

8. Watch those cliches, or "truer
words were never spoken'

A cliche 1s g statement depicting a stereotypical analogy which seldom expresses a

* universul truth. . Although cliches may give color to one's language, they are almost

a

/

N . /

/
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always tiite and hackneyed. And,.olthdugh c‘Iiches may i'\ove their origin in some ancient
lesson learned by man, cliches are usually overused and worn out facsimiles of the truth.

Cliches are used in our everyday language, and it is surprising how often they are
accepted as valid contributions to making a point or Winni,ng an argument. In negotiations
cliches should be recolgnized for whof {h,ey are: attempts to influence one's opponents on
the basis of unsubstantiated orgumentotion. Furthermore, fo; many cliches, there are
counter cliches. Following are some examples of cliches:

(@) "He who hesitate is lost." Although this cliche may be used to encourage a
hasty acceptance of a negoﬁoﬁons; proposal, there is a counter cliche of ;:quol uselessness:
" ools rush in where angels fear to tread. In either case, the cliche either should be
countered or ignored.

(b) Although team members may caution their spokesman not io be too hasty jin
accepting a proposal by reminding him to "ook before you leap," the negoﬁétor might
well respond, "faint heart ne'er won fair lady." Again, however, the cliches may make for
colorful dialogue, but tHey contribute little .o serious negotiations.

(c) Some cliches are worse than ’ useless; they actually do harm by implying
untruths. For example, the cliche, "You can't teach an old dog new tricks," may r;ot L;p/set
dogs, hut to imply that older persons cannot learn is harmful and insulting to all senior
citizens as a class and perpetuot/es a Karmful stereotype which contributes to age
discrimination. i
(d) Certainly, if unions believed the cliche, "Don't rock the boat," they would not

make any proposals at the bargaining table, because "You can't fight city hall." Both

cliches cléarly would represent poor guidance for labor unions. ~ -
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9,  Some demands ma} camouflage grievances

Elsewhere in this book it has been suggested that éoch demand should be examined
carefully by questioning of the. opposit; negotiator, The purpose of such questioning is to
discover the underlying problem represented by the demand. Under close excmination, it
1s often discos)ered that a given demand was éiven rise to because of an unresolved
grievance or complaint. For example, the cxutholL was recently presented with a proposal
that all employees be given a reason if not selected for a promotional position. Upon
careful reading of the ‘cugrent labor contract, it 'wos discovered that employees already
were.entitled to such 'nfor,mation. But the union spokesman insisted that the contract

was not being adherred to. The union was finally convinced to use the grievance

machinery if anyone was denied his entitlement, and the proposal was withdrawn.

-~ -

10. Four simple rules to clear communications

Although there ;Jre legitimate occasions to use purposeful ambiguities, the normal
« rule is to communicot}‘e proposals and counter;;roposals clearly. Here are four simple rules
for clear cor'nmunicotfons at the bargaining table:

. Expréss sin%zle thoughts. Avoid many ‘rhougl:\ts ﬁed together,

. Use several ;;short sentences instead of one |ong‘§entence.

. Use Anglo—S{oxqq words commonly understood by‘ a:he averdge adult.

. Repeat impértont p'éints.

y R4 |

1. Youcon't disagrle over facts

Some discussionj in negotiations could be shortened if the‘.parﬁes would deal less in

opinion and more in facts. In a recent argument with a union spokesman, the guthor

. '

_contended that pérsonlal leave was being used in a possible violation of the labor conhtract,

i

in that personal leave was being taken before and after holidays, weekends, .and vacation

-

oo % , —

i

...




periods; and, personal leave was not suppoted to be used to extend such days. The union

representative naintained that iy assumption wus unsubstontiated, and, therefore, ¥my

“*

contention could not he taken sericusly. “The néxt week the actua! use of personal leave

by computer printout was presented to the union. The printout clearly showed that

s

j .
nersonal leave was being used on Fridays, Mondays, and the dt's before and after holidays

*  and vacation periods far in excess of piher days. The preskntation of ihese fatts was
. i , '

instrumental in successfully modifying the existing contract provision on parsonal leave to
I3

J .
make it inovs }Jccepfble to mapagement.
X

'
e ok
t

the,
{2,  Mind sgts couse misinterpreiations .
P2 h

tn order. to conduct successful negotiations, there must be trust between the parties,
for without trust excessive time and energy must be expended solely for the purpose of
taking profective precautions. Most transactions between people depend on a certain
degree of trust, and the same is true for negotiations. Eachnegotiator must assume that
his counterpart is reasoncbly honest and frustworthy; otherwise, there could be no
tentative or permanent agreements. When the opponent is viewed through the eyes ofA
aprejudice, fear, and suspicion, the chance of misunderstanding increas>s greatly. As a
result, sunple statements by the opponent can appear to be veiled threats or artempts at

deceptior. Therefore, the listener should examine his views and feelings toward the

opponent to be sure thot such attitudes do not color the meuaning of the oppenent's

statements. . :
; | ¢
i3, Try for an etho

Sometimes yau never, really know if you've been ynderstood unless the listener

¢ LY

repeats what has beer: said. and offers. ab_explanoﬁo’n of what has been said. Rather

reqularly the ou‘hor quI repeat what he thlhks he has hear® to be sure that there is

mutual understanding of a proposal. And sometimes it is advisable to ask the opponent fo
v l\
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repeat what he thinks he has heard from you. Invariably, this method of echoing what the

opponent has said brings about clearer understandings.

4, Reasons should precede unpleasant responses

Most union proposals must be rejected or modified. Few are acceptable in their
original form. Elsewhere in this book the reader has been given many suggesﬁc;ns for
ways to soften the impact of rejecting a proposal. Here is another suggestion. When an
unacceptable proposai cannot be ignored, but must be clearly rejected or modified, rather

- than state the rejection at the outset, give the reasons for the rejection first, If the
rejection is given first, the reasons for the rejection will not be listened to. And if the

reasons are not heard, the acceptance of the rejeciton will be hindered.

. I5. Get the underlying reason(s)

Quite often union proposals are not what they oppeor‘fo be on the surface. A
request to increase the sick leave allotment for all employees may turn out to-be, under
:careful probing, a request for additional sick leave only for a few employees who exhaust
all of their regular sick leave due to catastrophic illnesses. Increasing sick leave for all

. employees in that case would not be the best way to solve the problem. Therefore, the
. question, "What's the problem?" should be asked over and over again until the real problerm

is understood.

16. The delivery can override the message

-

There are times that a counterproposal that might be acceptable, if presented in a
pleasant manner, is rejected because of the method of presentation. A counterproposal
delivered as a threat is less likely to be 6qreed to than the same counterproposal delivered
as a polite request for cooperation. For example, a salasy offer accompanied by the

. 3
threat, "Take it, or everything is off," is bound to entail the risk that the union will

o 193




choose the latter alternative, ". . . or everything is off." Howaver, that same offer made

in a solicitous m. .aner would be more likely to be accepted--under normal conditions.

7. Written format is important

Much confusion can be caused in communications at the bargaining table due to the
size of the original contract proposals and due to the resultant amount of paperwork
which accumulates during the bargaining process. Often the union will present its original

typed proposals in single space, but this is not the best way to prepare proposals. The bést

method for preparing proposals is to have them typed with double or triple spaces with the

line number noted on each margin at the beginning and ending of each line. This tactic
reduces confusion and wasted time since all material to be discussed can be located
easily. Also, the blank space between the lines, by virtue of double or triple spacing, is
available for making notations and modifications in language. Naturally, each page

number should be noted on each page in the consistent location.

18. Recognize the signs of interest

In order to know when and how to compromise, the negotiator must have a feel for
the opponent's receptivity fo a proposal. If fheﬂopponenf has a totally negative attitude,
that calls for one approach. On the other hand, if the opponent shows interest in a
proposal, that calls for a different approach. Some of the signs of interest are:

Questions which indicate only portions of the proposal are unacceptabie,
Nodding and smiling.
A request for caucus to consider all or a portion of the proposal.

Comments of interest from members of the opposite team.
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19. Identify body longuage which
works aqgainst you

i

The author has conducted labor rel\ot,ions seminars for negotiators at all levels of
government throughout the noﬁon: In some of these seminars, practicums are provided in
simulated bargaining, which are then video taped and played back for critiquing. For
those negotiators who have never seen themselves in action, the taping experience is very
revealing.

In one such recent seminar, there was an experienced negotiator who had a habit of
chewing gum, but no one had ever told her of the impression that her gum chewing fade.

In taping her negotiating sessions, a special effort was made to zoom in on her while she

chewed. The more intense she became, the more she chewed. When the tape was played

for a critique, no comment was needed. The television tape was worth a thousand words
to her. She vowed she would never chew gum again. Not that there is anything terribly
wrong with gum chewing. It's just that it is one more unnecessary distraction in the
negotiations process and places a question in the opponent's mind as to why the opposing
negotiator appears to need to rely on chewing gum.

20. What bothers you about the
opponent's behavior?

Occasionally, a negotiator will be encountered who has some idiosyncracy which is
annoying and distracting. More ofteﬁ than not, these mannerisms are an integral part of
the negotiatar's personality over which he has little control. Unless the objectionable
behavior is harmful or unbearable, it is best ignored; otherwise, an unneeded obstacle is
raised between the parties; and, the average negotiator faces enougk ' icles in

negotiations without having to deal with problems he can resolve within himself.

£




180 -

2i. "How mon);'woys dy | love thee?" .

Take the sentence which has been spoken billions of times, "l love you." How many
ways are there to say 1he§e words? There are dozens of ways. Try it and see. Say the
sentence as a decloroto;y sentence, and then ask it as an interrogcnor);. Change the
inflection on the words and change the intonations in your voice. Change the expression
on your face and then use body language. How many ways did you find to say, "l love
you"? Did you find in your experimentation that you can say those three words in a way
that means, "l detest you"?

The lesson here is to listen carefully to the ways proposals and counterproposals are
of fered c;nd the ways questions and statements are expressed. Should the opponent
respond to your final offer by saying in a friendly manner, "|s that all?" you may be on the

verge of an agreement. However, should your opponent shout in a threatening tone with

disgust on his face, "ls that all?" you probably don't have an agreement.

r

22. Don't hurry

A basic rule in negotiations is to take your time both in listening to the opponent

and in expressing your own points. Also, adequate time should be taken in caucuses so

« -

that solutions are not sought under pressure. Furthermore, the periods between meetings
should be of sufficient duration to allow for adequate homework to be done. Although the
union may want to keep the pressure on the management team to hurry on, that pressure
should be resisted. The author has made many mistakes in negotiations and most of them

were attributable to negotiating hurriedly.

23. | am what you think | am

Reqardless of what e may think of ourselves, we are to others only as we appear to

them. We may think we are thoughtful, friendly, and courteous, but unless we are seen as
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such by our counterparts across the table, we will be treated as we are. judged.
Consequently, the serious negotiator should practice regularly techniques which br‘ing out
the cooperative traits in others. The serious negotiator should evaluate his own behavior
at the bargaining table and learn to put his best foot forward. As mentioned egarlier, video
tapes can be invaluable in evaluations of negotiating styles, ¢5peciolly if colleagues are
allowed to offer constructive suggestions. l

24. The spoken word is more expressive
thon the written word

The printed word is two dimensional, while the spoken word is three dimensional.
The printed word has no emphasis, no sound, and no body language. The spoken word,
however, has all of these ingredients. Therefore, a propgsal or counterproposo.l should be
introduced verbally before it is submitted in writing. This oliows the speaker to put the
proposal in its rnost favorable light. When it is time to present the/writte.n proposal, it is
often a good tactic to read the proposal first. Through the use of the voice and body

~y

lahguage, the proposal can be made to sound better than it reads.

25. AVveid these five barriers to understonding

Have you ever wondered why your counterpart across the table sometimes does not
understand you? Here are the five major reasons why he may not:

(a) Resistance to change. Many disputes in negotiations can be resolved only with

creative and innovative solutions, but such solutions require an open mind to change. Do
you have such an open mind, or are you restrained by convention? Sometimes a union
spokes person will have the solution to a problem, but because it may be out of the

ordinary, the management spokes person turns it down.

(b) Thinking about our own responses. Some negotiators seem to view negotiations

as a debate or an orgt’lment which must be won at all costs. Such a negotiator is often so

) . Loy .
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_concerned wi'th hism\n point of view that he is unable to listen with an open mind to his
opponent. If you find yourself thinking more about what you are going to say than what
your opponent is saying, you may need to slow the pace of negotiations by taking a caucus
to prépore your reSp.)nEes, rather than trying to p.epare therr; while your opposite
colleague is speaking.

(c) Suspicion, assumptions, and prejudice. Some negotiaters view their opponent as

the enemy, one who cannot be trusted under any circumstances. With such a view, the
most innocent comment becomes a plot to do the other side in. The author once observad
a negotictions session where the relations between the two parties was fraught with .
suspicion, At one point the union appeared to make a valiant effort to open the flow of
agreements by agreeing to a management proposal. The spokesman for the emp|oyer' was
S0 suspicions (and shocked) that he called for 6 caucus. As soon as his team had entered

N
the caucus room, he asked, "What are.they trying to pull?"

¢

(d) Selective listening. Do you ever find your mind wandering in negotiations? Do

you ever find yourself tuning out certain comments by the opponent? If your answer is
"yes," then chances are you are missing vital information and need to discipline yourself

to listen more actively. Suggestions for listening tactics are found in the next chapter in

this book.

(d) Poor use of words. As stated earlier, long sentences, complex sentences,

technical words, and foreign words and phrases should be avoided. All express'ions should

be short and simple and to the point.

26. Don't accept offers at face value

As stated before, excessive suspicion can impede the achievement of an agreement,
That 1s not to suggest, however, that each proposal should not be examined earefully.

Almost all proposals, when studied seriously, contain a host of questions, problems, and

19y .
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flaws. To the novice negotiator a union prop‘osol that employees should be disciplined for
"just cause" rﬁight appear clear and safe. ‘A more seasoned management negotiator,
however, could lecture long op the dangers of ogre.eing to such a proposal. As in the case

cited here, don't accept any proposal on face value.

27. New, but not new )

-

For those negotiators who do not have an open mind and who are resistant to
change, creative and innovative solutions to problems can be threatening. One way to
overcome this resistance is to show how the proposal (which is really a new approach) is
actually not new. For example, theauthor once wanted to resolve an impasse by ogr.eeing
to grant a sick leave bank for employees, but the chief executive did not want to agree to
such a benefit. After explaining to him how such a bank would operate on/.chqming many
places where such banks existed he finally agreed to support such a v;enture and the
impasse was resolved. By showing thé chief executive that the new proposal was not

really new, he became more accepting.

28. The missing ultimatum

The reader was advised previously in this book to listen for what is not said as much
as to who.t is said. That means many things. For example, it means that until the union
gives a final offer, it still has room left for movement. Therefore, negotiations need not
be discontinued until one is convinced that the union has made all of the concessions it is .

willing to make.

29. Miscellaneous suggestions

In closing this chapter, here are some additional communications tactics which the

author has found to be useful in negotiations:

¢
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(a) Personal criticisms should be left out of negotiations, and attention should be
given to the issue under discussion. The opposing negotiator's personal behavior should be
the focus of attention only when it interferes with progress toward agreement on the
substantive issue under consideration.

(b) Watch cut for unsubstantiated phrases such as: "Research indicates . . . ,"' and
"Employees believe that . . " Such phrases: are desigﬁ’ed to deceive the listener into
believing that scientitic data is about to be introduced, when in fact the statement which
follows is often just opinion.

(c) Evasive language has its place in negotiatons. No negotiator is required to
reveal his full thoughts on a topic under consideration. For many reasons, the negotiator
may not wish to give a clear response to a proposal.

(d) Try to use "we" insteéd of "l." The negotiator who says, "We must reject your
proposal,” is less likely to incur hostility than the negotiator who says, "| must reject your
proposal.”" In the former case, the rejection is somewhat less personal ard the decision
appears to be the result-of consensus, rather than the result of just one person's judgment.

(e) Don't i;\tenﬁonolly trap your opponent--at least so that he is aware of it. A
sze negotiator tries not to back his opponent into a corner with no way out. For
example, unalterable ultimatums leave the opposing party no way to fetreat from a
difficult position. . . )

(f) Don't terminate every statement with "OK?" Such unnecessary affixes to
complete statements only invite disogreémént. \

(g) Be positive in presentations. Instead of saying, "Why don't we ... ," say, "Let'é
..." The former approach invites the listener to give a reason why the proposed action

should not be taken, while the latter approach is less likely to invite disagreement,

ty
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CHAPTER Vill ) E

HOW TO LISTEN AT THE TABLE

The Nature of Listening

I.  Watch out for these symptoms
of poor listening

When you are listening to others talk do you sometimes find yourself doydreaming
about more enjoyable matters? Even though you try to focus your attention, do you
sometimes find yourself losing interest? Are you ever distracted from conversation
because of some overriding anxiety? Have you ever feigned attention to a speaker,
smilirlg and maintainiiig eye contact, wheh in fact you had no idea of what was being said?
Do y%u sometimes concentrate so much on what you want to say that you don't hear the
speaker? And when you do listen intently, do you sometimes become emotional as you
listen to some of the points being made?

If your onswer is "yes" to most or all of these questions, then you are probably like
most people and could use some training in how 10 listen. Most of us encounter the

problems mentioned above, but we can learn to listen better by following a few simple

rules described in this chapter.

2. The advontages of listening

A serious negotiator recognizes that the first step to persuasion is attentive
listening. Beyond that fundamental rule, however, listening carefully in negotiations is

imperative for a number of reasons:
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»

Listening is a form of concession, in that active listening constitutes the first
step in the consideration of a proposal, and consideration of a negotictions
proposal is fundamental to good faith boréoin’ing.

Careful listening is a form of respect paid to the opponent. By giving our time
and attention to a speaker, we are conveying to the speaker tha} what is being
said is imp‘orfom. ‘

Attentive listening is cathartic to the speaker and his team, in that he is able to'

unload his burden on the listener, This is an importc;m point. Even though

management may not accept 1he union's proposal, at least the unicn team can

say, "We told them so." <

Careful. listening in negotiations will reveal the underlying reason for .o
proposal, and usually the urderlying reason is easier to deal with than the
surface reason. - “
Listening, accompanied by probing, will help reveal the priority of the union
proposals, and as explained elsewhere in this book, knowing the priorities of the

union demands is essential to'effective use of quid pro quo.
4

3. The dangers of not listening ,
The failure to listen carefully at the bargaining table can create a number of
problems which the iistener can blame only on himself. ‘ .

Failure to listen can be construed to be an unfair labor practice, in that some
public sector bargaining laws require that management listen to the union
proposals. Under most borggining laws it would be a serious mistake to refuse
to listen to a union proposal, unless management hod‘determined fhot the

proposal was nonnegotiable,




Follure to Ils'ren o'r'ren'rlve|y can justifiably lnfurlo're 'rhe people on the other

Lo T .

snde of the ‘toble. From the union point of view, it hos put mych effort into its
proposc1|s,- which the union considers to represent the wis‘he'sqof the employees.
Failure to Iis'ren_ with interest can seriously .offend the Union 'r:ebm and cause
unneeded acrimony. . ’ .

1]

When the management tearn fails to listen to the ‘union, the union will seek

.other audiences to speak to, such as the governing body or the press.. Naturdlly,

. -

such a course of action is not in the best interests of negotiations generoH‘y and

. 4

the fanagement team specifically. ' .

Many bdrgairiing proposals cover underlying problems, and only through persisf;

tent probing and attentive listening can these real problems be identified and ')

uhderstood. And, until the real problem is understood, etfort to reach an-
agreement is pointless.
The failure to listen 1o the opponent will allow his priorities to remain hidden,

and with the union's priorities being unknown, management may end up trading

its treasures for the union's garbage.

Listening can preclude manipulation =

At least half of what we learn in life is through listening, but at the bargaining table

listening is responsible for much more than half of what we learn. True, we can read the

- .J
union's proposals and we can watch the union team's behavior, but without verbal

quesrions and answers there can be no understanding between the parties. Therefore,

1

careful listening in the negotiations process is imperative,

Penetrating listening provides a definite advantage in negotiations. 1t can'prctect

>

the histener from being manipulated by the opposing nego'rio'ror‘. Following are the major

Y :
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communications techniques used by negotiators to lead their opponents to predetermined

~ conclusions,

T2

(a) Unsupporfed claims. A proposal is more likely to be accepted if the offerer can

substantiate the proposol with facts. However, the foc'rs are not always there, so the

“opposing nego'no'ror may try 'ro give the xmpressnon 'rho'r 'rhe foc'rs are there. This can be

I
—- attempted in several ways. The union can use 'rhe phrose, "F(eseorch |nd|co'res that our

position is correct," but never identify precisely the source of the "reseorch," or everi
(presen'r the research for documentation purposes. Or, 'rhe union may claim that "Our .
rnemb:ers must have this request," as though the union hos some infallibie clairvoyance in
reading the minds of all of the emp|oyees. Therefore, when The union makes a claim of
fact, osk yourseH/if you want to accept the c|oim, ignore it, or demand validation.

(b) Problem-Couse——Soluhom Another communications 'roc'nc used in negotiations

is to identify a problem, then identify the alleged cause of the problem, and then propose
a solu'rlon to the problem. "This approach sound} very Ioglcol, just as natural as "A - B -C "
There of several problems in this method of s'rruc'rurlng, however. First, there may no'r
be d problem, or if there is a probIem, it's not the one presen'red Second, the cause of the
"probi'em“ may .not be occuro're, and third, the solution may not be proper for ’rhe "cause,"
orthe solution may be a corr&t solution 'rdo non-problem. . . .

./ For example, a umon claims that employee morale is low because they are offended
by being required to use time cards to-punch in and out. of work. The proposed solution is
to require that supervisors take visual attendance. It -ail sounds very simple on the
surface; however, where is the documentation that morale is "ow"? But /e\/en if morale is
low, what is 'rhe cause? Chances are that low employee morale is rooted in factors far
more comp|ex than 'rhe requirement that employees punch in and out at the beginning and
end of 'rhelr work shifts. Furthermore, the solution suggested by the union to solve the _

4

alleged pre;blem may turn out to be another problem--even more serious than the original

W+
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v '
"problem." The type of attendance check suggested by the union is fraught with all sorts

of problems, as any experienced administrator cotld identify.

Chances are in this hypothetical example, a number of union members resent being
required to be punctual to work in the morning and might like to slip away early at the
close of the workday. However, persistent probing and listening might reveal an
Jnderlying real problem for which there is an acceptable solution.

(c) Credibility by association. Sometimes we can be convinced to do something

that we would not otherwise do simply because others are doing it. We all know the power
that the values of our peers have on us, and we all recognize the use of association in
commercial advertisements in the media. According to these odvefltisements, if a famous
athlete drinks a certain brand of beer, the beer must be good. The same technique is used
at the bargaining table. In pursuance of this technique, a union will often present
documentation frc;rn a reputable source in order to validate a bargaining demand. For
example, the union may present informoﬁo:n from thg United States government, or
studies from an association to which the employer belongs, or provisions from labor
contracts signed by other similoé employers

(d) The Unonswered questlon. A negotlotor will sometimes ask a question which is

meant to be a declorotlon and to which no answer is wanted. Why is this done? Because
this technique is less likely to be challenged than an outright accusation against the
listener. -

For example, a union proposes that employees be provided a private telephone in the
employee lounge to make personal local telephone. calls. Monogemen‘t' responds by
maintaining that there would be no way to stop long distance calls. fhe union responds by
asking a question which it feels has already been answered and no further answer is

' needed; namely, "Oh, don't you trust your employees?" The question is really an

accusation designed to cause the employer to install a telephone as an act of contrition to

v
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prove that it believes that its employees are trustworthy. Also, the questjon, by

inplication, suggests that while the eémployer does not trust the employees, the union

-

does.

(e) Glittering generalities. The more credible a proposal is the more likely it is to

be accepted. Consequently, the skillful union negotiator utilizes several techniques to
enhance the credibility of his proosals. One such technique is to use "glittering
generalities" to.support o.spgcific proposél. For example, the union might ask to meet
with the chief executive or the governing body before policy decisions are made, because

such a procedure would ensure greater "democracy" in the agency through the use of

. "open channels of communications." By associating democracy and open communications

with the union proposal, the negotiator is relying on glittering generalities to support his
point. In other words, if the request is denied, the employer is opposed to democracy and
open communications and, therefore, in favor of dictatorship and secrecy.

{(f) Veiled threats. Elsewhere in this book the dangers of using threats was

dis;:ussed and certain conditions were identified under which threats might be necessary.
As c; general rule, however, threats should be avoided since they cause decisions to be
made on the basis <;f fear of harm, rather than on the basis of reason and what is mutually
agreeable. A threat is used to force the opponent to take a wanted action or stop an
unwanted action. The threat is a notice that unless such action is taken (or stopped)
certain harmful consequenc;s will take place. The threat is delivered with the hope that
the wanted action will take place so the threatened consequence will not need to be
implemented.‘,~

There are a number of dangers to using threats. First, they change the. tone of
negotiations for the worse. Second, there is the chance that the party threatened will
retaliate in a similar fashion. Third, the threat may need to be carried out, which could

cause unforeseen consequences; and four th, the party offering the threat may be unable to

'.)l, y
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carry it out, causing a real loss of credibility. One way to minimize the risk of these
potential dangers is fo use a veiled threat; that is, one that when literally translated is not
a threat, but conveys, nevertheless, an implied threat. In this way, the threatener may be
able_tc get his threat across, but not take accountability for it. For example, a union
spokes person might request that all overtime be assigned by the union on the basis of
seniority. Monogement justifiably responds with a rejection. The union retorts with,
"Well, we will talk to our members to .see if they are interested in continuing to work
overtime." The implication of this statement is quite clear. The union is threatening to
nterfere with the right of management to require and manage overtime work. But when
interpreted literally, it is not a threat. In other words, it is a threat without the dangers
of a threat. '

(9) Testimonials. Occcsionally, someone not on either negotiating team will be
brought into the bargaining room to offer testimony on some point which is being made.
The purpose of bringing in such persons, who usually have first hand experience with the
topic under consider.otion, is to give credence to the proposal. For example, the union
might be proposing that some environmental improvements be made at a certain work
site. To support its position, it might call in some workers from that site who give
personal testimony as to the undesirable nature of working conditions there. Since the
managers at the bargaining table probably have not worked at the site in question, they
_are hesitani to take exception to the testimony. Nevertheless, under. such conditions, no
attempt should be made to resolve the proposal until an appropriate member of the
monogement staff has examined the work site conditions long enough to draw conclusions.

(h) Emotional appeals. Most managers, like other employees of an agency, are

well-intentioned and reliable workers who want to do the right thingiond abhor taking any
action which might hurt an innocent person. For the most part, the persons sitting on the

management side of the table want to help employees as much as the union does. In
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making its decisions at the bargaining table, there is often room for managerial
discretion. |t is the union's job to wring as many concessions out of that managerial

discretion as possible. One way to accomplish this is to appeal to the humane instincts of

~ those on the opposite side of the table. Carried to an extreme the technique is

tantamount to throwing oneself on the mercy of the court.

(i) Visual reinforcement. It may be that a picfur&\is worth a thousand words, but
some pictures don't give on'occum're image of reality. It is not uncommon in labor
negotiations to attempt to teinforce a point by presenting visual data. For many the
depiction of large numbers of facts in graphic or other visuc;l form is easier to*understand.
However, because such visual presentations portray ‘facts convincingly, they should be
viewed with a critical eye, especially when such material is being presented by an
opposing negotiator.

The author remembers one such presentation when a union spokesman was trying to
convince management that the salaries of supervisors had risen more ropidly\;r‘han the
salaries of nonsupervisory employees. A part of his presentation consisted of presenting
two graphs, one of which plotted salary growth for supervisors and one which plotted in o.
similar manner the salary growth for rank and file employees. Sure enough, the line on
'rheé]roph for supervisors seemed fo rise more rapidly. Careful examination, however,
revealed that different graph paper was used for each graph. As a result, the salary line
for supervisors did rise more sharply, but in actuality, the rate of salary increase was
about the same for both groups of employees.

(G) Country boy. In order to expedite negotiations as meny barriers as possible
need to be removed. One such barrier which can impede negotiations is fear of the
opposing negotiator. If the opposing negotiator is seen as a cunning and untrustworthy
negotiator with a killer instinct, the other negotiator will put up his guard and be so

cautious that compromises will come with great difficulty. On the other I'}ond, if the

21
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opposing negotiator appears to be friendly, not too serious, and not too informed, the
other negotiator will probably relax and be willing to open up and take a few risks.
Although a good neguiiator should possess all of the good traits that were mentioned in
Chapter |l, the wise negotiator minimizes any traits which might frighten the opposing
negotiator or cause any other barrier between the parties. That's why it is a good tactic
not to come on too strong in negotiations. |t is best to perform at a >w key, utilizing as
few skills and tactics as necessary to get the job done. So watch out for the country boy!

(k) The bondwagon. For several years the author conducted a form of consortium

bargaining for an entire state. The program consisted of regular meetings of management
negotiators from throughout the state. At these meetings lectures were given and
inforination was exchanged. The one tactic which these negotiators encountered most
was the "whipsaw” tactic, by which the union negotiator insists that n given provision be
included in the labor contract of one employer, because it exists in the labor contracts ot
other employers. In other words, jump on the bandwagon along with everybody else. The
fact of the matter is, however, in many of those situations there was no bundwagon. More
often*thon not the union was just giving the impression of a bandwagon. But even if many
other employers do include a given provision in a contract, that is no reason by itself for
another employer to do the same. The next time that tactic is tried on you, identify all of
the union demands that are not included in other contracts and suggest that is sufficient

reason not to include the demand in your contract.

5.  Missing facts .

As discussed earlier in this book, you can't argue over facts.  However, facts can be
I ?
manipulated so that they give less than an accurate conclusion. A used car salesman is

good at this tactic. He will tell you all of the good things about the car, but fail to tell

you what is wrong with it. In all negotiations, look for the missing facts.
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By way of example, many teacher unions will present data indicating that teachers
are paid less than "camparable" professians. However, the crucial fact left out of these
presentations is the fact that teachers on the average work 20 percent fewer days each
year than other warkers. When this datum is factared in, the differences become
insignificant. So before you become convinced by the opponent's impressive display of

facts, look for theamissing facts.

-

The Major Rules for Listening Properly -

As a general rule, all other factors being equal, the negotiator who speaks the least
and listens the most is the better ixegotiatar. After all, it is rather difficuit to learn much
while one is tollf}ng. On the other hand, as we listen ta others, we are, receiving free
information. Granted, the information may be slonted,\?ut if one is aware of_the methods
used to manipulate a listener (as described earlier in this chapter), the trapg of poor

listening can be avaided. Following are the most important rules to help a negotiator

listen effectively to ferret aut needed information at the bargaining table.

I. Respect the other negotiator's opinion

The opposing negotiator believes in his proposals just as much as the management
negotiator believes in his respanses. Both negotiators have an important job to perfotm,
and each should respect the ather in the process. It may be that a certain proposal
appears foolish or irrespansible, but the response to such propasals should not be derision
or ridicule. When faced with such a propasal, the negotiator should find something good
to say (at least abaut the intent of the proposal), and then proceed to rebut tactfully the
reasons for the proposal, rather than the conclusion.

The important point being made here is that respect should be clearly shawn for
both the negotiator personally, as well as the ideas and opinions which he expresses.

Attention should be focused on the issues and not the person. Although there may be
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justifiable temptation to show scorn for a proposal, the temptation, in most instances,
should be resisted. The few exceptions to this rule have been discussed elsewhere in this
book. |

2. Control those emotions

Most people Lnow when\ they are under emotional stress if they will just be willing to
recognize the clear signs. Practically everyone has been involved in an argument where
they knew they were allowing their emotions to get out of control. The signs of emotional
reaction are many and vary with the person and the individual situation. Emotional stress
may manifest itself by an increase in the heart beat rate, perspiration, blushing, shortness
of breath, impaired speech, shaking of the hands, stomach irritation, headache, compul-
sive talking, rapid eye movement, fidgeting, and other similar reactions which are not af
part of the person's normal behavior. i

Some people who have a strong belief that emotions must be suppressed may be so
successful in sublimating their feelings that they fail to recognize the true nature of a
situation. Although a .negotiotor should learn to control his emoticns within reason, he
should be able to listen to his inner voice. Usually the inner voice is trying to tell us
something of importance. It is only when the emotions get out of hand that the negotiator
may make a mistake in negotiations. When being totally controlled by our emotions; we
may blurt out some statement which should not be made, make a wrong decision, or
overlook some important information. In short, no one can negotiate effectively if he is
being ruled by emotion rather than reason. When the emotions seem to be getting out of
control, and all else fails to keep them under control, the negotiator should call for a
caucus, or, under extreme co;1c.iitidns, request that a recess be taken. In this way,

unnecessary damage can be avoided and a cooling off period can be provided. Chapter i

discusses in more detail how to control the emotional climate of negotiations.
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3. Repeat what the spraker has said

Due to distractions and mind sets « listener often will not hear everyiiiing that is

said, or he may misinterpret what is heard. The author has tried to discipline himself to
g

minimize this problem by requiring of himself that he be ready to repeat (or at least to

paraphrase) what the speaker has said at any point in his testimony. This habit has beer{

>

of considerable help in minimizing misunderstandings, and has helped convey to the

opponent that what he is saying is important. This technique has an added advantage, in
that when the testimony is repeated, there is an opportunity to restructure the testimony
along more acceptable lines. Quite often the opposing negotiator will agree with the
rephrasing, even though it may be different from what he originally Bresented. The
advice being given here does not suggest that everything that a negotioto; says should be
repeated or paraphrased by the other negotiator. Certainly not! As\the reader has been
warned éeverdl times, some tactics will only work once with the same negotiator. Any
tactic used.at t;we wrong time and under the wrong circumstances, or used excessiv;aly,

can backfire. So common sense is the keynote in the use of all tactics.

4., Don't counter attack

In a recent practicum in training negotiators for the federal government the author
was struck by how frequently each negotiator felt compel"led to immediately rebut every
-

point made by the opposing negotiator. The response appeared to be that if the opponent's

points were not countered immediately (even if it meant interrupting), they would be
interpreted by the opponent to be accepted. “This is a very bad tactic. (The best procedure
to follow is-to listen attentively to every comment made by the opponent. Notes should
be taken on each and every relevant point, and the listener should indicate clearly tho} he

is listening. The only time that the listener should speak is when he is asked a question or

when he needs to ask a question which cannot wait until the end of the testimony.
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When the negotiator has finished speaking, the respondent across the table should
core}ully analyze what has been said, ask any needed questions for clarification, and then
give a response. The response could be a rejection (accompanied by the reasons being
given first), an acceptance (if there is an accep*able quid pro quo), a modification of the
proposbl, a suggestion to go.on to other topics, or arequest for a caucus to consider the
proposol.. Regardless of the response, how'ever, it should not be a negative or hostile
attack on the opponent or his position. Furthermore, the response, whatever its nature,

should be only that which is minimally needed to accomplish the objective on that

particular proposdl.

5. Slow the speaker

One major problem in negotiations is that the speaker may present more information
than can be processed by the listener. Consequently, every effort should be made to
cause the speaker to move more slowly in his presentation. This is a very important point.
Not only wili a slower presentation help the listener understand what is being said, but in
his efforts to slow the speaker the listener will inevitably raise a number of important
questions. It is this willingness to take time to listen and probe that brings out the
important facts in negotiations. By getting all of the facts and views which the opponent
has to offer, and by getting all of the relevant facts on the matter through independent
research, the listener likely will find that the underlying problem is not as serious as that
presented at the outset. (

But éve{\ when the s:peoker is slowed in his presentation, the opposing team still r;\oy
find unonswere}que:stions as it analyzes the téstin;ony in a private caucus. That is why it
1s generally not a goéa idea to accept any proposal on the spot. In most cases, a proposal,

even though it may oppeor\tq\be acceptable, should be cnalyzed in the privacy of the

caucus where various points of view can be concentrated on the matter.

\2‘13\
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6. The role of silence

Except for those who have intimate relationships, such ¢s a husband and wife, most
people when put together seek to fill the void of silence. Having observed many other
persons in many bargaining situations, the ou'thor has been impressed with this
phenomenon. Seldom is there silence at tie bargaining table. When there is silence, it
lasts only for a few seconds. It is as if neither party can tolerate silence.

Have you ever found yourself, in anticipation of what a speaker will say, filling in
the anticipated words when he pauses? For example, the union spokesman says: "We have
consulted with our members about your proposal and we have found that they are
generally . . . (pause)." Hearing the pause, you rush to fill in the blank with a number of
words ("unhappy," ';opposed," "offended," etc.), none of which may be correct. That is a
bad tactic. 1t not only interrupts the speaker (which is bad enough), but it inserts a new
and distracting idea into the discussion. When the speaker "has the ball," be silent and
listen, The first few times that this technique is tried, the silence after a few seconds
may grow into. un&er as the pressure builds for somebody to say something.

Allowing silefce is a two-way process. The listener should allow the speaker to
speak at his ov}{eisure without interruption, and the speaker should allow himself to sit
in silence until his thoughts are clear. This is hard to do for some speakers, The way the
author learned to endure silence was to make notes before speaking. Eye contact should
be avoided during periods of silence by note mkmonging papers, reading material

under study, etc. THe removal of eye contact makes silence more tolerable.

7. - Judge the content—not the delivery

There are many times when a negotiator is sorely témpted to react angrily to the
personal behavior of the opposing negotiator. And there are, in fact, times to react

angrily (only if controlled), as explained elsewhere in this book. But in almost all
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situations, the effective negofimor concentrates on the message and not the method.
When anger and discourteous bethor accompany a proposal, take notes on the issue, not
the histrionics. This will help one not to be distracted from the important points. When

the objectionable delivery is over, make a tactful comment indicating your awareness of

the intense feeling, and then go on to discuss the salient points of tihe proposal.

3
8. - Don't try to remember too moch

A negotiator should not try to deal with many i;roposols at one time. They should be
sépurated and onolyzeci individually into bargaining "packages." This means that the wise
negotiator should limit what he is willing to listen to at one time. I|f too many items are
considered simﬁltoneously, important points will be forgotten. There are several ways to
limit what is to be remembered:

. Take careful notes on what the speaker has said and what you want to say in

your response. ‘ .

. Discuss only a few items at a time.

. Take a caucus when you have as much as you want to deal with.

. Do not put off consideration of items’once they have been discussed; otherwise,

important facts will be forgotten,

. Concentrate on the real issues and don't be distracted by extraneous consider-

ation.

9. Deal with questions carefully

The manner in which a question is phrased can sometimes influence the response.
For exarnple, Monk A in a monastary asked his superior: "May | smoke while | pray?" The
answer was "ro." Later, Monk A observed Monk B smoking while in prayer, and Monk A
asked: "How did you get permission to smoke while praying?' Monk B responded: "l

asked the Superior if | could pray while | smoked." Similarly, a request to caucus might be

v

5 +




200
objected to if no reason is given, but a request to caucus to consider a proposal would
likely be encouraged. When the union asks, "Should strikers be denied unemployment

compensation?" perhaps the management negotiator should reply, "Do you mean, should

strikers b entitled to unemployment compensation?" “The message being conveyed here is

s
¢
.

that questions should be analyzed to determine if they are being used to influence the

_answer. [f so, they should be restructued as needed.

10. Stick to the subject

To negotiate effectively the parties should concentrate on.the specific proposal
under consideration. Discussions unrelated to the issue at hand should be avoided, because
they waste time and run the risk of creating new issues \A;Hh which to contend. The
author has observed a number of negotiators who seem to forget why théy are at the
bargaining table. They change the subject in the midst of resolving an issue and break the
“chain of thought of the opposing negotiator by interrupting him. All attention should be
focused on the propo§o| under examination, and all extraneous discussions shoJ|d be
minimized. One of the worst |iste[\ing'mistokes that can be made is to interrupt and
change the subject simultaneously. As stated before, the speaker should be allowed to
take as much tighe as necessary to develop his points without interruption, distraction, or

rebuttal.

Il. Assumptions, conclusions, and anticipation

Two of the enemies of critical listening are assumptions and conclusions. Assump-
t!ons are bad, because the listener assumes that he knows what the speaker is going to say
and therefore closes his mind to what actually is said. Predetermined conclusions are bad,
because they make negotiations unnecessary as the listener has already made up his mind.
For negotiations to work properly, the listener must kéep an open mind for whatever is

presented, even though the presentation may be objectionable. Keeping an open mind
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does not mean that the listener is going to agree. But an open mind does provide the
opportunity for discovering some}hing the parties can agree to.
Whereas assurmptions and predetermined conclusions are a handicap in negotiations,
anticipation is not. By trying to on{icipofe what the speaker is going to say, the listener
is forced to listen in a very active manner. But remember the earlier advice. ‘Coh't get

.so involved in anticipating the speaker that you insert words in his mouth at the first

pause.

X

2. Remember the essential oand the relevont

During a ty'pico| day of business and watching television the average person may
hear 50,000 words ;poken, but how many of those words are remembered by the end of the
day, or the next day, or the next week? There are certain words which we do remember
from each day, however. Why is that? We remember certain words and statements,
because they are relevant to something important in our lives. When our boss says to
place a report on his desk by a certain 1ime, we are incli;1ed to remember his words.
However, if a co-worker should casually comment, "I's a nice day," chances are we would
not remember that statement oftef the passage of a few minutes or a few hours, because
the comment had no relevance to anything of importance in our lives. 5

In negotiations it is important to be able to identify the essential issues and all of

the relevant facts which surround those issues. But just as important, those issues and

facts must be remembered long enough to be dealt with.

13. Acl;nowledge the speaker's feelings

Negotiators, like most people, have a need to let others know how they feel about an
issve. As long as their feelings go unrecognized, they have unmet needs which will

continue to find some form of expression and satisfaction. Therefore, it is wise to

demonstrate to the speaker that you are aware of his feelings on a given topic. When a
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nelgofi'c(or states with obvious concern, "Our team is becoming quite frustrated with the
progress of negoﬁotioné," your response ~mi‘gh1 be, "Yes, | understand what you are saying.
Negotiatons are difficult for us both, but let's see if we can hang in there and do our
best." This recagnition of the negotiator's feeliﬁgs can make a real contribution to

maintaining a cooperative relationship.

4. Demonstrate listening

It 1s important that the opposing negotiator be convinced that you are listening to
what he is saying; otherwise, he will repeot,;;oints needlessly and eventually become
frustrated and more difficult to deal with. There are a number of -techniques which can
be used to assure the speaker that he is being listened to: ) |

Make notes on the important points being presented.
Make notes on the points which you wish to respond with.

Ask a question for clarification.

"Maintain casual eye contact.

N
< ~

Occasionally smile, nod, ‘or raise the eyebrows sligl:\frly. Try to avoid negative
expressions, except for such controlled tactics as the flinch. -

. . Summarize what has been said with minor modifications where possible.

IS. Take time to listen

This rule is fundamental. Unless adequate time is provided to listen thoroughly to
one's opponent,’ all other rules for good listening become meaningless. As a matter of
fact, one of the most useful tactics in negotiations is to listen to the adversary as long as
he wishes to speak--within reason. The mere fact of iistening is often interpreted. as a
concession and generates a relationship of sincerity at the borgoini‘n‘g table. Failure to
allow adequate time to air issues thoroughly leaves the presenter with the feeling that he

has been deprived of his right to seek resolution of important problems. Such feelings of
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unfulfillment will likely result in an impasse, grievances, and a host of unnecessary labor
problems.
Even though the proposal of the opposing party =annot be accepted, every

opportunity should be provided for the spokes ;;erson to state his case, Extending the

. common courtesy of allowing the opposition to state their case fully has several

advantages, among which cre:
. Such explanations have a cathartic effect on the speaker, giving him come sense
of accomplishment. ‘
. The Spokespersor; can report to his own pegple that at least their problem was
presented, even though no solution was granted.
. The process of sincere liste.ning solidifies the working relationship between the
teams. .

. Naturally, there is always the chance that open end and complete discussion

will revéal some avenue ‘of agreement.

{6. . Be free of distractions

Most people can concentrate only on one thought at a time. Therefore, anything

which interferes with attentive listening should be removed. Telephone calls, office

troff::,%mide noise, uncomfortable furniture, poor lights, and inadequate room tempera-

ture Lontrol are all impediments to good listening, because they disiract both the speaker
and the ljsfener. Emotional concerns also coh\interfere with complete listening. A
listener who'is concern’é(with a family problem, his next appointment, or a personal
health problem is a listener who 'ikely is not fully attentive, Therefore, to the extent

possible, negotiators should clear their minds of all thoughts which might be obstacles to

effective listening.

‘ ' 219
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17. Listen for the manner in which

statements are made !

1

Experienced negotiators have learned that "no" is not necessarily a definite answer
to a question which would appear to have only two possible answers--"yes" or "no." There
are "no's" which mean "no," and there are "no's" which mean "maybe."

For exqomple, in response to the question, "Will you accept our last salary offer?"
there is an endless array of "no's," among which are the following:

"NO! NEVER under ANY conditions!"

"| don't see how we could do that."

"No, not the way things are now."

"Well . . . no--but we'll see."

18. ldentify what was not soid

In analyzing such exchanges, it is a good idea to identify what was not said.
Personnel supervisors and counselors learn early in their career to look for what has not
been said in a letter of reference. If an applicant is outstanding, his or her previaus
" employer will so state. If the applicant was less than oufstanding, the ex-employer wi||l
not sdy that he or she was. The same phenomenon is true in negotiations. For example, in
response to the question: "Will you accept our final proposal?" the negotiator simply
responids: "Your proposal is not acceptable to us. You've got fo do a little beffer?" The
fact that none of the following statements was made could have consilerable significance:

"Your last offer is certain to precipitate a strike."

"Our membership will never accept that."

"You're crazy!"

What is not said.is often more informative than what has been said.
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19. Ability to evaluate important

But all ofuthe rules above are relatively useless unless the Jistener possessas the
ability to evaluate what is being said. This means that the listener rfnzust have clearly in
mind the objective to which the conversation is to contribute, For example, if the
conversation revolves or;ound whether or not a sick leave bank should be established for
emoloyees, both negotiators must have their respective objectives on this issue clearly
defined. Then, everything that is stated must be evaluated in terms of how the statement
contributes toward achieving one's position on whether there should be a sick leave bank
for employges.

In summary, listening at the bargaining table is an integrated, complex process
involving serious discipline. It is the sum of all words spoken, the tone of the voice, the
style of presentation, the expression on faces, the use of body language, and all the

nuances of communicat.ons--all of which must be interpreted in the context of the milieu

in which the communications take place,

R2]




CHAPTER IX
WRITING THE CONTRACT

After everything is said and déne in negotiations, and after ¢'l of the best strategies
and tactics have been usecj, what reaily counts in the end is what the parties agree to put
in writing and sign. One of the final evaiuations of negotiations is the quality of the
written labor contract. Once the contract is signed and ratified, anything agreed to and

not put in writing is not worth the paper it is not written on.

Some Sample Clauses

‘

Following is an actual union proposal which was accepted in its original form by
management and placed in a public sector labor contract:

All empllbyee's shall receive four days of personal leave per year.

Perhaps ‘to the union that proposed this benefit and to the employer that accepted it
there was mutyal understanding at the bargaining table. However, after the coniract was
roﬁf‘ied, the pfpvision became thg source of conﬁnu‘ing dispute between the parties. Here™
are some of 1hc;1 questions which are unanswered in that short clause cited above:

. Does, this clause apply to all employees; that is, part-time employees,

temp‘brory employees, probationary employees, etc.?

. When, is the leave credited to the employee? Must employees "earn" their

leave, say, one day every three months? If the leave is advanced, what happens
if an employee resigns after using four days of leave the first month of

employment?

. Is the leave with full pay and benefits?
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. . At whose discretion is the leave taken--the employer's or the employee's?

. What happens to unused leave at the end of the year? Is it accumulated, wiped
out, transferred to sick leave, or paid out in wages?

. Is there any limit on the number of employees which may use the leave at one
time? Could all employees take off at one time as a demonstration against the
employer?

. Can the leave be taken at any time? Can it be taken before and/or after
weekends, holidays, or vacation periods?

. Can personal leave be taken in less than increments of one day? Cr, can it be
taken in hours? -

. What is "personal" leave? Can it be used for any purpose whatsoever? Can it
be used for iliness, medical appointments, rest, and recreation?

Upon continued examination of this clause, a number of other questions could be
raised, and were raised in actuality. However, the above questions should indicate that
the clause is not clear. After two years of arguing over that clause and processing a
number of grievances, the clause was eventually renegotiated to read as follows:

Beginning July 1, 19__, each full-time employee will be awarded one day of

personal leave to a maximum of four in one year, for each three months of

continuous full-time employment. Any unused personal leave days as of June

31, 19__ will be added to the employee's accumulated sick leave. Personal

leave will be restricted to matters which affect the welfare of employees and

which could not have reasonably been taken care of outside of the employee's

assigned work hours. Such personal leave may not be used for vacation or

recreation, or to extend holidays, weekends, or vacation. Personal leave shall

be taken at the discretion of the employee with prior approval of the

immediate supervisor. The supervisor may limit the total number of

employees on personal leave at any one time. Personal leave may be taken in
increments of one-half day. The supervisor shall not deny personal leave
except for good cause.

The last time that the author had contact with the agency which negotiated this

clause, it was still the subject of dispute. Some of the questions which had arisen were:

223
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. In the fifth like, what does the phrase "matters which affect the welfare of

employees" mean?

. In the sixth line, what does the word "reasonably" mean?

. Can personal ieave be used on Fridays and Mondays?

Can per;sonol lecve be used the day before ond/;r after a holiday and vacation?
What do the last two words mean, "good cause?"
At this point it‘ ought to be clear to the reader that agreements which appear to be
simple can develop into complicated issues. Here is another innocent clause which was
negotiated in a public school district:
Teachers shall be provided a minimum of 45 minutes of planning time each day.
The above language co‘uld present several problems i.l". implementation, e.g.,
Who are "teochers?“. Are librarians included? Does this mean cll classroom
teachers? Part-time teachers? Elementary teachers? |
Is there no provision for-emergency exceptions?

. Can a principal provide more than 45 minutes? Should he? Is there an
implication that he should, if he can?
Do ‘t‘eochers have planning time during noninstructional days?

. What happens during short days and short weeks?

. What is "planning time?" ls it free time? Who decides what is "planning?"

. What is a "day?" Does this mean during the workday or during the student.

schoo! day during which instruction normally takes place?

After two years of disputes over this clause, it was renegotiated to read as follows:

Except for unforeseen and sudden occurrences, all classroom teachers who

are assigned to grades 6 through 12 shall be provided 225 minutes of planning

time each ful] week of instruction during the student school day when students

are normally in school for instruction. Planning time shall be devoted

exclusively to preparation for instruction. During weeks of less than five full

days of instruction, planning time will be shorted on a pro-rate basis. In
sudden and unforeseen occurrences, teachers may be required to perform

&3
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substitute teaching duties during their planning periods. The term "classroom
teacher," as used herein shall mean those full-time teachers who are assigned
a full classroom teaching schedule. Planning time shall not be provided to
counselors, visiting teachers, psychologists, librarians, special teachers, con-
sultants, and other members of the bargaining unit who do not spend full-time
instructing students in the classroom. y

One year after this revised clause had been in effect, there had been no grievances

lodged.

~

Some General Guidelines for Writing the Agreement

In order to minimize problems with the administration and the interpretation of the

o

contract, here are some general guidelines for preparing language:

I. Do not rely upon verbol'ogreemems

Although much business is conducted by unwritten understandings in all public .
agencies, verbal understandings should be avoided when it comes to labor contracts. True,
.'rhere are some situations where the representative of the union and the representative of
management have unwritten understandings regarding their mutual obligations; however,
that is not to suggest that such understandings are generally advisable. As a general rule,
any understanding important enough to be entered into for binding purposes is important
enough to be put in writing and ratified properly. Verbal understandings can be a real
ternptation when time is short or when the parties simply do not wish to face the issue
squarely. But, when it comes time to live up to the understanding six months later under
changed conditions, problems can arise. Since such problems do arise in most cases, the

major danger with verbal understandings is that the misunderstanding which inevitably

ensues interposes doubt and suspicion between the two people who must rely upon each

other for the success of their respective jobs.
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2. Keep the contract short

Assuming proper language, the fewer topics covered in a labor contract the better--
under the right conditions. For example, barring any extenuating circumstances, a labor
contract that does not address the evaluation of employees is better than one that
contains an extensive clause describing in great detail exactly how employees are to be
evaluated. Assuming a good management rights clause, the absence of an employee

evaluation article leaves the entire matter to the good discretion of the employer.

3. Write your own counters

As described earlier in t.his book, a very effective tactic which can be used under
certain conditions is t'o rewrite the entire contract proposed by the union and return it to
the union ready for signature. Naturally, some room for movement should be left in this
contract, because, first, such an offer would be an ultimatum if there was no room to
bargain; and, second, the union would not accept such an offer anyway. The purpose of
this tactic is to force the union to work from the language prepared by management. The
author of any contract language hgs a definite advantage over the other negofiator.

But even where the above tactic is not used, the management negotiator can t'oke
each union proposal that he is willing to respond to and rewrite it in language which is
acceptable to management, and hopefully acceptable to the union. Unless the union
language is perfect, all union proposals should be modified to some extent. If

management did accept a union proposal without any change, chances are the union would

conclude that it had done something wrong!

4, Record ond initial all tentative agreements

Although the advice which the author is about to give may be so elementary to some

readers that the advice seems useless; nevertheless, the advice will still be given, because

r
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the author has encountered sb many cases where "experienced”" negotiators erred on this
matter. The advice is this. All tentative agreements should be put in writing (preferably
typewritten) at the moment that there is agreement. This written record should be dated,
initialed by both negotiators, and copies made for each party. Then when it comes time
to prepare the final and total agreement, it is a relatively simple task and is free of

controversy. .

5. Prepare the final draft yourself

When the author negotiated his first labor contract many years ago, he accepted a
kind offer from the union negotiator who volunteered to prepare the final draft. That was
the first and last time that such a procedure was followed by the author. In the final
draft prepared by the union representative there were a number of variations from our
tentative agreements. As a result, there were a number of disputes and hard feelings
created. |f the union negotiator will not allow you to prepare the final draft, then both of
you can prepare the final draft and then compare them.

6. Longuage should apply only
to unit members

Many government agencies and school districts are very large and contain many
bargaining units. Consequently, in negotiating a contract with one unit the necotiator
must be careful not to interfere with the contractual rights of other unit members. Also,
the negotiator must be cautious in establishing any precedents which might be viewed as
applicable to other bargaining units. Therefore, when bargaining with one unit of
employees, great care should be taken to review the proposals for their impact on the
wages, benefits, and working conditions of employees in other bargaining units. For
example, in one situation personally familiar to the author, the employer was charged

with an unfair labor practice, because a contract had been entered into with one unit of

RRY
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employees which in part stated that "workplaces would be cleaned daily according to
normal custodial care." The trouble was, however, this clause violated the contractual
working conditions of the custodians, who were in a different bargaining unit. So, when
dealing with one bargaining unit, think obomlut other bargaining units, too.

7.  Use escape clauses

There are times that management would be willing to grant something to employees
"when possible.” The phrase, "when possible" is a form of an escape clause. Escape
clauses are not to be used by management to trick the union, but to indicate to the union
\thot when it is able, management will do something. For example, the union asks that all
employees be allowed to choose the time that they go to lunch. Obviously, such a request
would be unwise in many employment situations. Nevertheless, management would like to
cooperate with employees to the extent that their request can be met. So, management
responds that employees may choose the time that they ‘ake their lunch "to the extént
administratively reasonable.” Such a clause is not a lice'ise for the employer to choose
the time that employees go to lunch. This agreement clearly says that employees will
choose their own lunch time, unless management is prepared to show that their choice is
administratively unreasonable. Consequently, don't entertain the idea that such clauses
are composed of weasel words. They are not.

8. Avoid the incorporation of
nonnegotiated documents

Occasionally, the uuthor will see labor contracts which have included in th~m by an
incorporation statement some document (job descriptions, legal citations, handbooks, etc.)
which was not actually negotiated between the parties. This practice is not wise. The
only items in the labor contract should be those that were specifically negotiated by the
parties. The dangers of including other materials are several:

. The language of the document may not be contract language.

2,’30)
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. The parties may not understand the content of the document.

. The document may be rep]aced with a different one.

9. Delineate the agreement

To the extent possible, a labor contract should spell out clearly, free ;f dispute,
exactly what the parties have agreed to and have not agreed to. Aside from the preparing
of contract language along the lines suggested elsewhere in this chapter, four prévfsions
should be addressed which will help delineate the contract:

The grievance definition
. A mnanagement rights clause
. A zipper clause

The absence of a past-practice clause

(a) The grievance definition. As a general rule, grievances should be defined as "a

complaint by an employee that there has been to him/her a personal loss, injury, or
inconvenience, because of a violation, misinterpretation, or misapplication of the specific
terms of the labor contract.” Although there are other similar definitions of a grievance,
this one makes it clear that matters outside of the labor contract are not grievable.

(b) The management rights clause. The primary function of mana’gement js to

, o

manage the agency. In order to perform this paramount responsibility, management must

keep its management rights as unencumbered as possible. Such a clause in the contract
makes it clear that the employer has not given up any of its rights unless specifically
stated in the contract.

(c) The zipper clause. In order to make the contract clear that there are no other

agreements between the parties other than those contained in the labor contract,

management should be sure that a "zipper" clause is included in the contract.
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/ (d) The past practice clause, To assure that management does not agree to

provisions which it is not aware of, it should refrain from including a past-practice or
maintenance of standards clause in the final agreement. Such clauses obligate manage-

ment to continue all "past practices" and "maintain" all past "standards," even though

neither the union nor management may know what the "procfices"' and "standards" are.

The Canons of Construction

Most of the grievoncés which arise from labof contracts concern disputes over the
meonmg of language. In resolving such dlspufes certain guidelines are used by arbitrators.
The guidelines listed in this section, however, are not immutable. Buf they are very
wor\thy of consideration in writing contract language. If these rules are followed, much

agony can be avoided in contract interpretation.

L
I.  Specific rules for interpre¥ing language /

L4

In the absence of ambiguity or obvious error, the language of the contract
prevails. . e

. The ordinary meaning of words is looked o first in interpreting contracts.

. The contract cannot be altered simply because one party cloiﬁps that something
different was intended in the contract.

Implications will not be read into the agreement, unless there is“evidence to
justffy such a rec;ding. .

Wnless. words hov:: special meaning, words will b€ accorded their first and
customary meaning.

Failure to include a provision in the contract is proof that it was intended to be
omitted.

Disputes caused by ambiguity are resolved against the author of the language.

Ambiguous language will be interpreted realistically and reasonabiy. [

R41)
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Practices consistent with the agreement remain in force unless the contract
specifically provides otherwise.
It is assumed that every phrase or provision was included in the contract for a
reason.
An Tinterpretation of an ambiguity which contradicts another provision will
generally be avoided.
Whichever party seeks to enforce a side or verbal agreement, that party bears
the burden _of' proof.
Specific language generally prevails over general language when the two ore‘\in
conflict.
Compr.omise efforts which took place during the'negotiotions which led to the
disputed language shall not generally be considered. )
Custo;'n and past practice may be used to determine fhe meaning of disputea
language.
A labor contract cannot grant that which is prgﬁibited by law.
Interpretations which result in harsh and damaging actions against either party

will be generally avoided.

Ciear and specific !anguage prevails over ambiguous language wh?re there is
conflict between the two.

Nc;rmolly a simple reading should suggest a clear meaning.

Events at the bargaining table <an influence the interpretation of language.

The agreement must be read as a whole to interpret any part.

Reasonable language prevails over absurd language when the iwo are in

conflict,

Technical terms and other special words will be accorded their special™

definition. -
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. Absent specific reason to do otherwise, a word defined one way shall be defined

* in the same way throughoclt the contract, s

. When renegotiations changes language, it is assumed that ‘the change was for a°

reason.
. Previous verbal agreements cannot override the written agreemeni.

. Past practice may be looked to in order to resolve a language dispute. A past

practice exists when repetitive. like situations are handled in a con~sistently .

similar manner. However, past practice candt abrogate clear and unambiguous

language.

[N

2. A special word about Iists.
Quite often a negotiator must make a decision te use a list or not to yse a list; and,
nf»o ligt is used #vhat is the proper sfruc;ure” For example, ‘efer ta the clause in ;hls
chopter on persondl Ieove. The negohotors had to decide whether to'list all of the reasons
what personal leave could be used for. They could have agreed that personal leave could
be used for car breakdowns, a flooded basement at home, an opp‘omtment with an
attorney, a trip to settle an estate, to get a child out of jail, ad infinitum. Sucf; a list
would have been too vague. Right or wrorlg, the two negoﬁ'otors decided on the language
that appears in the clause. . I
Therefore, the first rule about lists is:
. Don't use a iist if you can ogrée to o‘phrase which desﬁribes everything that you
would be willing to}include in the list.
-When such a phrase cannot be found, then a list must be used. When lists are used, follow
these rules:
. When one or more of a class are included in a list, all ‘others are excluded,

unless longuage indicates otherwise. For example, in the clause, "Bereavement

.
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leave may be used for necessary funeral arrangements and “attendance at the

funeral," there are only two reasons that bereavement leave can be taken. All

other reasons (mourning, etc.) are excluded.

* L3

When a list states specific exceptions, there are no other exceptions. For
example, in the clause, "Personal leave may be used for emergencies and
personal business, except personal leave may not-be used for recreation or
vacation," there are only two exceptions listed. There are no others.

. When a general phrase follows a list, the general phrase will usually only include
matters similar to those in the list, in which case no dissimilar matters will be
included. For example, in the clause, "Employees shall be granted excused
tardiness if caused by snowstorms, floods, hurricanes, etc.," the "etc." is meant
to mean, “. . . and other severe weather corditions that preclude the employee
from orrivEng at work on time.)" Therefore, an ice storm would be a valid

reason for tardiness, but tardiness due to slow traffic because of road

construction would not be a\ excused tardiness.

3. A special word about ambiguities

[

Practically all of the canons of language construction listed ln this section deal with
ambiguities in language. There are two levels of ambiguities /ih language. There are
patent (obvious or evident) ambiguities, and there are Iotelx;t {hidden or concealed)
ambiguities. ! | ,/"‘

. Patent ambiguities are those' -Wwhich are defeciive: and obscure on their face.

For example, glance at this clause: "An emp|oyeéxwho doas not work before the

holidays or the dgy after the holiday shall not be paid for the holiday." A

simple reading of this clause reveals an ambiguity. Such words and phrases as
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"compelling,” "as needed," "as appropriate,” "just cause," "good reason," "im-
portant," etc., are examples of patent ambiguities. {

. A latent ambiguity exists when language is clear at first reading, but same
wterncﬂ unc;nﬁcipot.ed event causes problems. Take the clause, "Teachers shadll
be pravided five planning périods per week." Six months after the clause was
ratified, schools were closed two days in one week due to inclement weather

and there was a class grievance lodged to be given five p|onnir‘\g periods within

the remaining three days of that week.

4, The super canon

When there is a dispute over language interpretation, the parties' interffions will be
judged by the final form of expression, against a backdrop of statements, argumentation,
and evidence advanced by the parties. The arbitratar will consider all of the guidelines
listed in this chapter and will issue a binding decisian, Therefore, remember that:

A!l words ond phrases have a meaning, and both negotiators should be sure they

agree on those meanings.




