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.Richard G. Neal js-a 'specialist in government personnel admjnistration .

'

and‘pub1ic'§ectdr labor relations. Dhrﬁng the pasf fifteen years,

S Mr. Neal has lectured to thousands of management personnél throughout

>

. the United States and Canada. He is the author of several bdoks on -
various asbetig’of co1i€%tiVe bargdining in the public sector, as well
N w * . .

as author of numerous articles in professional journals. He has repre-
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sented'both management and ]abor2 which has given him unusua} insight

"~into labor relations. Mr. Neal js*also editor of a numbersof journals

\

. »

>

\7 " in the area of ’public sector labor relations.
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Richard G. Neaﬂ is one oé the most experienced negotiators in the
public sector. [ have had the pleasure and pr1v1]ege of working with
him over the past 16 years. During ;hat‘t1me, not only has he-nego-
t1ated very successfully in a variety of sett;ges in several states,

but he has served as editor of distinguished per1od1ca]s in the f1e1d of

negot1at1ons, has written or been the co- author of a number of books in

, the f1e1d, has been a featured lecturer in more than 100 seminars, and

is the star pefformer in two wide]& used films, Dynamics of Negotiations «

« - .. ¢

and Soiving Impasses. .

.

The negotiations stritegies set forth in this book are a disti]]ation_of .

. K 4
the personal experiences and successes Mr. Neal has enjoyed. I commend

them to you as pearls beand price. Freasure them and use them well.
. \ M
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Eric Rhodes, Ed.D. ° “
National Labor Relations Consultant
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This book is not intended to provide legal advice on
any matter contained herein and should not be used for
such a purpose. Where legal advice is needed on any
matter contained-in this igbk; proper legal advice
should be sought. .
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. . ANTRODUCTION

-«

e 5

The title of this book is Negotiations Strategies, while the title

of another book by the-author i$ Bargaining Tactics. If judged by their

" titles alone, the two books would appear to be repetitive; however, in

reality, the two books are substantially different. Whereas the terms
"negetiations" and "bargafning," as used in the titles of the respec-
tive books, are basically the same, the terms "tactics" and "stretegies"

are significantly different. A stratedy is a total plan of action to

‘achieve an objective, while tactics are the individea1 methods and

techniques employed to fulfill that overa1l\p1an i.e., the strategem.
N
Therefore, this book Negotiations Strateg]es, describes in detail how

to deve10p your overall plan to carry out negotiations with the union;

while Bargaining Tactics describes in deta11 over 300 skillful methods

which may be used to assist in carrying out the master negot1at1ons
plan. The two books have” been prepared carefully to complement each

other. Where possible, Negot1at1ons Strategies should be read f1rst

followed by a reading of Bargaining Tactics. In this way, the reader

learhs first how to develop [the complete general negotiations plan.

Then, by reading Bargaining |Tactics, the reader can fit the tactics into

the negotiations process whgre and when appropriate. The two books

together comprise’ the most domplete compendium of negotiatioﬁs strate-
‘ |

gies and tacticg\avaijab1e Tnywhere. Those who can master the skills

described in both books havq taken an importﬁnt step toward becoming

an expert labor negotiator. “, )

P N ‘!{
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’ Differences Among Employees Aﬁust be Considered \
i A

This book contains practical advice which has been field-tested

by the author %n a variety of public emﬁ]oyment Situations. The' strate-

wies described are-generally useful in all bub1ic:§ector'bargaining;
LT

but the negotiator must use common sense in applying thése strategies

to each individual situation. For examp]e; firefighters are often ¢

‘assigned 24-hour shifts. Law enforcement personnel regularly work week-

4

ends. Nurses must work irregular shifts. éocia] workers have personal
N4

client interests. In many large city sanitation departhents a majority
of'tHe émp]oyees are black. Most elementary schob] teachers are femalek
In other words,'every barga%njng unit has its unique chaﬁacteristic§,
ana these uniquelcharacteristigs must be taken into account at the
pargaining table. Therefore, although thé suggestions offered'in this-
book are generally applicable Fo all public empfoyees, the practitioner
must consider carefully the important differences peculiar té each
group‘of employees.

”

\ .
A Positive Total Employee Relations. Program Needed

This book is a complete guide to deve‘oping negotiations strategies.

A 4
Important as such strategies are, however, they are only a part of a

total employee relations program. No government agency can base its

emp]oyee.re1atjons exclusively on collective bargaining relationships
and expect to managé its personnel productively. The éuth§£fhas serveq

in numerous administrative positions gnd has learned through long

experience that success in bargaining can be enhanced by an en]ighteﬁed

v

émp1oyee relations program. The reverse is also true, in that success-
\

ful negotiatjons (a sound labor contraqt) can provide the framewark for
» N \

4
: ’ .

12
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.productive employee relations. Employee relations and negoti§%idﬁs go-
hand-in-hand and those government agencies which fail to recognize this
:yrelationship will not achieve the fuld=productive potential lof the

agency.

Book Overview - s

>

Mdny-yeari of labor negotiations with many different groups of

\ .* public employees in many states and under many varying conditions has

$

ﬁed me to conclude that all Tabor negotiat%ons should be conducted
Junder a -carefully prepareg,strategy plan. True, some inexperienced
'negotiétors‘do entgn\i:ié.negotiations with no such plan and do, in a
fashion, muddie through hthe negotiations proce§;. QWhiJe these inex-
perienced negotiators never seem to learn there is a better way to
conduct negotiations, a we11-p1anned; effective strategy is essentid}e J
for consistent success. This ook describes how to prepare just suﬁh

an effectiie negotiations strategy. ' -

The book is divided into a number of sections, each section dealing
in pract{cé] detail with the major cha]]ehges inherent in all labor
negotiations. By learning how to cope with these inevitable challenges;
the negotiator will take a.giant step toward becoming a mas%er negotia-
tor. The'major challenges ¢ontained in all labor negotiafions are:

1. .How to detect and use trends
in labor relations .

Each time that a labor contract fis negotiated the circumstances are

‘

different. Circumstances change at all levels of government émployment,

whether it is local, state, or national. Negotiations always take X

place in the midst of various, different trends. For example, the past

-

»
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pattern. each pattern requires a different response. If the opponent

-
~ N
- .
.

_decade has seen a fluctuating Consumer Price Index. Such fluctuations

{
(or trends) invariably affect the pature of negotiation.. A cHangé in

pne national presidency énd @dke-upfof Coqgress can influence labor
re]étions, Judt as changes in the attitudes of taxpayers can greatly
color co]]éctive bargain%ng on all levels of government. The wise
negot1ator detects these trends and uses them in planning the master
strategy for negotiations. In this open1ng section tBe author 1dent1-
fies the important trends in pub11c sector labor relations and reveals

how these trends impact on the collective bargaining prohess.
\ -

2. How to develop a master strategy plan

A1l negotjations should be executed under the guidance of a care- |
fully developed strategy plan. Fai]ure‘to have sﬁch a plan, and‘}o
follow that plan, leaves the negotiator vulnerable to the superior -
tactic; of the opponent. Such a plan of strategy has numerous
aQVantages wpich ére disgussed in detail in this book. How tb develop
sucha plan, and what the contents of the plan should be, are also
discussed in detail. ‘ - . .

~ -

' L
3. What bargaining style will be faced?

A1l labor negotlations can be categorized according to a defined

uses a Boulware approach, there is an appropriate counter respbnse. If
»

the opponent uses "concept” bargaining, there is a different appropriate

resporise to that method. This book 'describes in detail the various

patterns of bargaining and how to deal with them.

JIEN
b~
Q’)
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y: % to manage human relations

/////’Many negotiations go sour, resulting in unnecessary acrimony between

the parties, because the improper emotional tone was set. Negotiations

~

are difficy]t enough without being complicated by hostilities between

‘the parties. Hostile acts on the part of the union simply harden

management resistance to improvements in benefits and  working conditions.
.- And hostile acts on the part of management simply unite the union member-
ship into tbugher demands. Hostility serves no purpose in a negotiations

~

situation amd should therefore bé avoided. The appropriate chapter in

this'book addresses this concept and offers some specific techniques

for controlling the emotional tone for negotiations.

5. How to overcome the major obstacles
of bargaining

Regardless of what labor negotiations are involved, there is always
a common set of obstacles which must be dealt with. Whether the nego-
tiatioﬁ% deal with nurses;;r truck drivers, teachers or cusEodians, the
same obstacles will reappear. By accepting the féct that these obstacles

do exist th negotiator is in a much better position to surmount them.

Negotiations Strategies ndt,on]y identifies the major obstacles in
v -

bargaining, but offers workable suggesiions for qvercoming these .

~

obstacles.

-

\

6. How to avoid the common but serious
errors in negotiations :

“

The author has been involved in employee relations for twenty-five
years, fifteen of which have dealt directly with labor relations.
During that period of.time he has made numerous mistakes primarily

because iq}the early years of public secter negotiations there were few

A

v - - e,

* .,
. ]
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. o 6"
“ .\-' 7’#
experts available to provide guidance. Hopefully, this book will help -

\

othebs to avoid making the errors that pioneer negotiators made.
. / » ! .

Frankly, when the reader has completed the appropriate chapter which
. L’ ~
discusses the most common errors in negotiations, there should be little

- 4 t
LA YN

excuse for making any of the errors, described.
<

‘ . *

7. How to manage the scope of il : (
negotiations ' ¢

A11 labor negotiations involve varying degrees of serious discus-

@

sion over’what topics are negotiable. Such digcussions are inevitable
and must ‘be prepared for. Mistakes coanrning the scope of négotia-
tions can lead to some serious labor relations problems. The section
in'tQis book on the scope of negotiations offers some very practical

stechriques for assuring that negotiations are limited to wages, hours,

and working conditions.

8. How to retain the right to manage

Iy

Closely related to the dissue of negotiability is the issue of

&

management rights. Let's face it, no public agency can 16ng succeed
unless somebody runs the shop. The ultimate right to manage in the
public sector is the ultimate obligation to manage. If the negotiator

fails to protect management's right to manage, then that negotiator hps

experienced the ultimate failure. How to retain the right to manage is

¢

a subject of serious discussion in*the section of the same title.

s

9. How to evaluate deEnands

’

Successful negotiations require that the negotiator know how to*

!

evaluate the proposals of the opposing party. The evaluation of

< e




negotiatAons proposals involveg the routine consideration of ‘a number

of relevant factors. These factors are discussed in detail in
. f - k] -

section IX. N
. NG -

. «
10. How to begin the flow of agreements

One of the 1n1t1a1 problems that the negot1at0r faces'ﬁs how to
take the f]rst step in beg1nn1ng the flow offagreements If e1ther
4
party is inexperienced; this period of negotiations can be awkward.

There can be nervousness, fear, and suspicion; all of which prevent®

-

unencumbered: attempts to resolve probPems There aYe numerous tech-

niques which the author has learned over the years to successfu]]y ease

* s

the early stages of entering into agreements. These techniques are

described in detail in, the appropriate chapter.

11. "How to (and when to) compromise &
- No successful negot}atjoqs can;take place withodt some form of
compromise on the part of both parties. The very essence of negotia-
tions is the process of cohpromise. If either party has taken a riéid '
and final position on a point, then further negotiation is.hope]esss To

the extent possible, neither party should allow itself to be placed in
a position where po fruitful discussion is worthwhile. Human civiliza-
tion tends toward orde;, rather than disorder--since order is more
acceptable. Therefore, there is usually an orderly answer to any
negotiations dispete,'the 6n1y jssue 1s if the parties have the‘sk111 to

' ! \ - ' -
find the solutions. In the section on compromises, the author discusses

. "

some twenty-five points to consider in'making negotiatio(s\fjrpromises.

¢
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12. How to make bargaining work

[ /
Although this book is des1gned primarily to he]p the negotiator

*

deve]op a master strategy for negot1at1ons, some attent1on shou]d be

given to specific bargagAning tactics. Those who wish more of such

specifics should read Bargaining Tactics.] That book contai? over 300

tactics which ha¥e been successful at the .bargaining ta?le. In this

book., Negotiations Strategies, the author has selected a. number of

tactics not covered in Bargaining Tactics for sbecialiconsideration.

13. How to make benefits work 'for you -

’ v - ‘.

_ Employees give their t1me, effort and skT]]s to an employer in’

ﬁ_return for wages and benefits. One of the purposes of collective
bargaining is to provide a system for determinihg mutually agree&b]e

wages and benefits. This chapter describes how you can use the nege-

tiations of benefits to your advantage. . «*

N

14, How to break temporary deadlocks

Every experienced negptiator has faced a temporary breakdown in

negotiations. These temporary deadlocks can be caused by a variety of

s1tuatdions, such as emotional conflicts, fatigue, and misunderstandings.

When faced with a temporary deadlogk, there are a number efﬂslandard
te;hniqUES which can be called upon. THese standard techniques have
been deveToped by the.author in his mény hours at the bargaining-table,
and in the hands of a competent negotiator these temporary stalemates’

should nof escaﬁate into a full-blowa negotiations impasse.

hY

]R1chard G. Neal, Bargaining Tactics, a Reference Manual for
Public Sector Labor Negotiations (Manassas, Va.: .Richard Neal
Associates, 1980). R

A
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15. How to counter union tactics oo

\% A union is a po]ipica] organization with a membership it must

satisfy. In‘drde; to satisfy the expectations éed aemands of that
..‘membership a great deal of pressure js often put on the union negotiator

to deliver.better wages and benef1ts “As a resu]t the ?Qion negotiator .

may feel ¢ompelled to~emp1oy tactics which can be qu1te 1nt1m1dat1ng;

.

The sect1on on union tact1cs 1dent3$1es these tact1cs and discusses. hq¥

to counter them.
. ‘ . . . - R \

16. How to deal"with charges.of
unfair labor practices . °

Most pub11c sector barga1n1ng 1aws prov1de a, framework for labor
/////;elat1ons which,is more, benef1C}a1 to employees than to eﬁp]oyers
! Under collective barga1n1ng, too frequently t employer bargains whi]e ) .
the employees collect. With such an arrangem:::) whénever the'emp1oyer
‘will not agfee to a union aeﬁand and Eegotiétion& stall, there {s‘1ike]y
_to pe ap unfair 1abor?practice ¢harge lodged against the employer.
After all, the union suffers Qothing by making such charges and the
worst that can happen-is that the union loses its case. Losing the case.
however, represents no eea] loss to the unjon, since it only fails to
obtain tha§ which it never had. If the union wins with the unfair
practice allegations, it gains something that it never had before.
Such_charges are often merely negotiations tactjcs designed to intimi-
date the employer into making a concession which it othefwise'would ‘/X. \

not make. The relevant section exposes the true nature gf unfair

practices and how to avoid and/or defeat such chargess’
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17. +How to close . . ' ) N

Closure is the most difficult and dangerdhsapoint in negotiaﬁ;ons.
4

It is usually that point in time when the most 1mportant _issues are on

the tab]e and, tlme is nunnlng out As time runs out, pressure meanp:;

- § ¢

as pressure mounts, the parties thjnk less clearly; and hence the 11ke- -
lihood of mistakes increases. At thlS p01nt of closure the nov1ce often
makes the most_serious mistakes. However, these mis{ékes can be avoided

by following the'severa) practital rules learned b& the author throhgh’l

. mény trials and many errors, The sectjon-on closure identifie$ these

rules and describés how to apply them.

-~

18.  How to 'bs‘epower -
‘Labor negotiations is-an adversary pnocess, and, as such, both-the

overt and the subtle use of power, as well as the threat of power, is

an omnipresent force at the bargaining table. Howeverilhow this power

is actually used is a critical issue. .The failure to-use power)at the’

~

Proper moment, or the use of power at the Wrong time, can result ina -

‘ v ’

serious breakdown in the' negotiations process; a situation to be

4,

avoided. There are many d1mensmons ‘of power and there are ma2y<ﬁays to

use power in the’ bargaining process, all of which are discusséd in the '

.
-

appropriate section.

.

19. How to handle "fishbow|" o . \
s bargahﬁng

A number of states now require that bargaining take place, to some
degree, in public. Even in states where "fishbowl" ba}éaining is not

required, the "sunshine lay" movement has generated céqsiderab]e
4 R

: { . .
pressure to fqrce bargaining out into the public arena. Regardless of

LY

the state's bargaining law concerning the public's "right-to-know,"

Ay

a“s

£




In tdo many of these situations the employer -again, made conce§510n§

. unjustified concessions under a strikg or’'a threatened strike, no.

) S 11 . o SN

many. experienced negotiators have had the experience of seeing negotia-

-

tions overflow into the commuhity:‘ Such community involvement is often /(

a manifestation of the.underWing struggle in public sector labor
#

relations. It is a strugg1e over who shall control the pub]1c--the‘

elected off1c1a1s or the emp]oyees of theelected off1c1a1s The prope

« . ‘ . ]

section explores the many complex” ram1f1cat1 ns of sunshine bargaining,

3

_and how to make the best of it.,

L * - '
20. How to cope with strikes
(and the fear of)

b -

During the past several years there have been severa] hundred

public employee strikes, most of which were illegal. Unfortunate]y, L/

the final settlement of,these illegal strikes.a11 too often produced

. employee benefits which would not have otherwise been granted by the

Fl

employer. In such cases, the emp]oyees were essent1a1]y rewarded for
breaking the law. of equal concern,, however, is the fact that for

3

every actual illegal, strike there were at least ten threatened strikes.

which otherwise would not have been made. . To avoid the granting of

£
public emp]oyer shou]d enter into collective. barga1n1ng w1thout a
thorough strike plan. why such a plan is important and how to prepare

%%Fh a p]an is out11ned in an 1mportant sect1on

M i

Y

Y
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|. TRENDS IN PUBLIC SECTOR

LABOR RELATIONS

When the author first entered the field of public sector employee -
>

relations, he represented an emp]oyee assoc1at1on of 1, 300 employees.
At that time.(the mid-1950s) there was not a single federal or state
law concérning collective bargaining at the local,.state, orﬂfederal
level. Strikes by public employees were unheard of. Even "unions" were
few. Arbitration of grievance§ was an unfamiliar process, and binding
labor contracts did not exist. ) . \-\ .

Today, however, most‘federai workers are éoverned by a collective

v a, »
bargaining law. Almost all states have laws governing collective bar-

gaining. Strikes occur in great numbers each year. There are several

thousand labor contracts in force,  and disputes arising from those’

contracts are usué]]y:reso]ved by some form of grieyance arbitration.

A. Trends Need to be Watched

At any given point in time, 2 number of trends can be obsenyed in
the deve]opment of collective barga1n1ng in the public settor. - When

viewed- from a distance,‘a11 of these trends carn be subsumed under one
3 . -

overr1d1ng trend That one major trend has been the shift in the

' (4

A Y
h1stor1c po11t1ca] power ba]ance between pub11c emp]oyees and the (T

public. In other words, co]]ect1ve barga1n1ng in the public sector

has increased the power of pub1ic emp]oxfes Th1s, in turn, hd%
v
resu]ted.1n a less responsive government at ever-increasing cos}sqauln'

12,

\
o~
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the author's view, this overall trend is one of the chief causes, of

.

the "conservative" lean in politics. .
Among tHe trends currently in progress in public sector labor

relations are:

1. Stabilization in Bargaining laws

. -\1 .

During a ten-year period from 1965 to 1975, over half of the states
approved collective bargaining laws for public employees. By the end
of the 1970s, jt appeared that this trend had slowed considerably.

4
Also during that period of time the approach ko™ollective bargaining

in the varioﬁs states was undéYgoihg a widespread éxpéxlgentation. The $

.

nature of state labor laws varied from the comprehensive and sophis-

—

ticated to the narrow and dmateurish. {

By the end 6f the 1970s, this trend had s1owed]‘snsrderab1y, how-
ever, and the 19805 now give a different picture. Few states will be
added to the list of those with bargaining laws; and those, states with
bargaining laws will make few subsféntiVe changes in existing laws. 1In
summary, the nature of collective bargaining in the public sector has
reached a period of stabilization. The growth nd exuberance of the

gi:ieved most of its major

1960s and 1970s is over and the movement has

goals.-

LY
,

2. Employee associations finally
identified

Y

Prior to the mid-1960s, most public employees did not belong to an

emp]oyee organization and many of those who did beTong did not view

their employee assgciation as a union. -However, bgginning in the mid-

1960s, with the advent of collective bargaining for public emp]oyee;
e N )

I

| <3

\
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Amer1can fFederation of State, County and Mun1c1pa1 Employees was the

Ny L4

~J4 ,

*

under law, employees became more openly accepting of the union move-
ment. If there is any doubt about this-statement, one needs. only to be

-~
reminded that from the mid-19605 untdl_the opening of the 1980s, the

fastest growing labor union in the nation. The transition from emp]oyee'
association to 1abor union was particularly hard to accept by many rank
and file "professional" workers 11h§ teachers, nurses, and social |
workers. Many emp]oyees in these categor1es today still do not view

their employee association as-a bona fide labor union. The fact is,
however, that labor unionization is now fihm]y entrenched in the public ':
sectar. Gone for the most part are: the old "professional associations"

. 4, . . . . . .. .
that were more interested in improving public service than in improving

the welfare of the public servants.

3. Strikes continue

In the early 1960s, strikes by public employees were fairly infre-
quent and in all cases viewed as a real threat to thé stabibiiy of

government service. Beginning around 1965, the number of strikes by

public -employees increased for a period of at least a decade. Practic-

ally every category‘of public empfoyee--prison guards, policemen,

teachers, nurses, mass transit workers, fireﬂgn, and trash collectors--
-»

v

all had been on strike at some tihe. Most of these strikes.have been

-

accept such happenings as somewhat normal, it now seems to be showing
\

its exasperatien with such activities by moving politically to the
right. Certainly, the national election of 1980 indicated a desire on

illegal and, while the public on the one hand seems to have grown to )
the part of'the puh*ic to roll back government and to trim the fat.




4, Politicization of publid

-

unions

Prior to 1965, politi

B as too insignificant for p
Pre;ident Carter publicly
‘détermining factor ip his
Department of Education ag
employees ha&e gone throug

RS beginning of the 1970s, pd
public employees by making
welfare. Although the nat
that the Tove affair betwe

sactor unions continue to

national politics.

+
.

cians generally viewed public school teachers
olitical consideration. "However, in 1976,
stated that bub]ic school teaehers were a
election andﬁprompt1y'gave them thg‘U.S.
payment for their efforts. All public
h the same transition to somé extent. By the
liticians were openly seeking the votes of
all sorts of promises to improve their
jonal election of 1980 seemed z; indicate
eh politicians and unions was fading, public
be a significant factor in local, state, and
o/

\ .

-

4

5. Agency shop still sought : F'

o

Since union shops and closed shdps are’i11ega1 in the public

sector, sthe public sector

unions devised a new twist--the "agency shop."

The agency shop is an arrangement whereby, although the employee is not

required to join the union, he must pay a service fee to the union or

+be fired from employment.| This service fee is in lieu of the normal

membership dues and. is su

posed to pay for the various union services

rendered under exclusive recognition. However, there is no real com-

" peting union to the union

a real plum for unions to

in power, .and the agency shgp ‘continues to be ..

obtain for their union contracis, particularly

since the.agency shop c]aIse guarantees union financial income even

though the employees do n

Ll

tjoin the union. .

/

'S
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6. Grievance arbitration -

. ! s
Before the advent of collective bargaining in government service, .

thé procedures for handling employee complaints ;aried considerabty.
They ranged from those govermnment agencieslwhich provided no fbrma]

‘~procedure for resolving employee complaints to those government.agenqies
which provided a phisticatéﬁ procedure of progressive review of com- ;
plaints ending 12

fjnal and binding decision by some form of civil

service fact-finding. Whereas, by 1960, in the private sector over °

90 percent of all la ontracts contained,a provision for binding ‘ %i
. - . 5'3:5 "; . :}'.,."
arbitration of grievances, public sector ehployees had hardly-heard of "

binding arbitration of grievances. By 1980, that situation had changed

drastically. The ppoigss that began in the mid-1960s stil] continued

fifteen years 1ater as more and more labor contracts in the public

sector_gohtained binding arbiirapion as the last step to resolving ,

allegations by employees that the labor contract was not'being applied

properly. Increasingly binding arbitration %f grievahces is becoming an ' .
, expected and integral part of labor confracts in the public sector and, v

as a result, management negotiators find the rejection of such union

X

proposals very difﬁifult to sell to the union. e

' 7. Expansion of the scope of

bargaining s T .

Although state bargaining laws genera]]ytrequire that negotiations

<

take place on "salaries, benefits, and working conditions," the actual
practice varies among the statesjand among the: governmental jurisdic-
tions within the states. One trend can be ddentified with certainty,

powever, and ihat is the inexorable trend to expand the s¢ope of 5

»
"negotiatiops. The very nature of collective bargqjcing,,which is
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~

Fessentia]]y one party asﬁing the other for more, makes the expansion of
the scope of bargaining inevitable. If the labor contract one year
includes duty-free lunch periods, rest periods, wash-up time, and free
uniforms--all as proper tépics dnder'the heading of "working conditions”
--the union is foccéd thé next year to ask for mgre benefits under the}
heading of "working conditions," such benefits as access to lounge areas,
free parking space,-time off for union business, etc. After several
years of such hegotiations, the typical labor contract conta%ns a broad

““spectrum of provisions, all under.the guise of "working conditions.”

.To assure that the labor contract does not include topics not

intended by the bargaining law, the management pegotiator should bécome
very familiar with the legislative background of the state's bargaining

+ - law and follow carefully all of the decisions resulting from arguments

>

over the scope of bargaining,'i.e., arbitration decisions, state agenty

decisions, and court decisions. By being well informed, the negotiator
~

is in a better position to reject proposals which are not considered to

~
f

be "working conditions."

! r
\

8. Citizen resistance to government
]

By the' late 1970s, government at all levels, had reached such s1ze,

-

scope and expense that its growth had to be resisted. Thus, w1th the
1980 elections, a majority of the voting c1t1zens made their hostility

to government clearly knoép. By the end of the 1970s, hard-working

taxpayers had been subjected to a number of problems, the most serious

being: ~ &

' . ! L4

a. A government-caused inflation which eroded the purchasing power

of citizens no matter how hard they worked. Many citizens came

-
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to realize that tbe inflation they were forced to endure was a
purposefu{ act of the government (federal) to raise funds fér
egalitarian proéfcts for which' the government could not, through
legal taxation, legitimately obtain funds. Not only were ‘
citizens forced to suffer the impact of inflation itself, but :
they were doubly punished by a progressive income tax law which
places taxpayers in highgr tax.bracgfts as their salaries are
artificially increased by inflation. In their frustration,

the taxpayers became hostile to government generally.

Hundreds of illegal strijkes by public employees. By the open-

ing of the 1980s, American citizens had been subjected to over

4 two thousand Z}rikes by puB]ic employees. While enjoying the

job security that goes with a monopolistic d%vernment Jjob,

those public employees also utilized i]]egé] labor strikes as

a weapon to exact even more tribute from the taxpayers. y
Citizens sooﬁ learned that,a strike by employees in the com-

petitive free marketplace is quite different from a labor

" strike in a monopolisfic government service such as their

neighborhood public schools. By the end of .the 1970s, any
citizen who had rgad newspapers, or watched television, had
seen enough of public employees wa]kin§'thé,picket%;gy!and
making demands for more and more. In a way, the public
emp]oyee unions got more publicity than they sqyght, for by -
1980, the hostility 6} the taxpaying pub]ichto these militant

unions of public employees was being clear}y demonstrated in

the polling booths around the nation.

28 )
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c. A general deterioration in government services. Over a pro-

tracteq period of time many citizens have concluded that there
is a reverse correlation between the ampunt of money spent on
government and the quality.of’that service. While inflation
may have increased some 200 percent by the end of the 1970s,
the cost of'government had increased by over 400 percent; and
during that time many citizens became convinced that govern-
‘ment services had deteriorated. As the persoha1 financial
plight of taxpayers worsened, the goverﬁment (and its employees)
seemed to grow fatter and less responsive to the needs of the
people, especially the workers. Under such conditions, is it
any wonder that public employee unions have come to be viewed

with suspicion?

)
.

9. Emergence of the management team . &
»
~

When the author first started in the emp]oyee re]at1ons field in

the 1950s, the line between rank and file emp]oyees and supervisors, was
unclear. This lack of distinction was part1cu1ar1y true in the various
professions, suchas teaching, soci!l services, and nursing. During
the first years of collective bargaining under state law, one of the
first issues to arise was the determination of who was a 'hmnager“ and

]

who was an “employee." {n'the early days of public sector bargaining
many manééers could not seem to understand that collective bargaining
was not intended for them, that managers were part of management, end,
as such, should sit opposite the employee union at the bargaining table.
Understandably, the unions were able to take advantage of this )

naivety and during the formative years of collective bargaining the

. unions were able to obtain many concessions which they atherwise would
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have been unable to achieve. However, as bargaining matured, both sides
began to Lpderstand téeir ro1és. As a result, there is no‘doubt that
management skills in labor relations have-improved more rapidly since
the beginning of collective bargaining than have the skills of the .
unions. Unions now find concession at the bargaining table much harder

to achieve than was the case a decade ago..' - o

10. [Increase in multi-year contracts

In the early years of co]Tecfive bargainﬁng.in,the public sector,
unions generally sought one-year contracts. Such®short-term contracts
ga}e the unions:a more fre@uent'obpoﬁtuﬁity to négotiate addifiona]
benefits ihan would be the case wi@h a multi-year cdptract. Although
management genera]]y.résisted one-year contractg quing the formative
years of bargaining, too fréquent1y manageméq;_woulq agree tp a one-
year contract. The usual r!ason given for ggch concessions was that
the union would demand more if managemeq} requested a multi-year labor
contract. Another reaso:Rgiven by .management for acquiescence to the v
union demand for one-year agreements was that management was fearful of
agreements of more than one year because of the fluctuations igp ther
consumer Price Index. In other words, management rationalized that it.
might.beCOmé locked into an agreemeﬁi that guaranteed a salary increase
the second or third year, highér than the inf]étiOn rate, or higher than
management would be able to afford.

Whatever the reésoﬁ for the plethora of one-year contracts in the .
.earﬂy years of bargaiﬁing, they provided the opportunity to expand th
laborecontract annually. With the passage of time, the price, both

tangible and intangible, became more than management could tolerate.

\]
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As a result, management bquﬁe more intransigent in its demandé for
multi-year contracts. Simultaneously, many unions became more aé?ée-
able to multi-year agreements since they were beginning to have
experiences with management engaging in "take-back" bargaining, a .
process whereby management negotiates an existing benefit out of the

labor contract. As a result, the tendency today toward multi-year

agreements is greater than during the early years of job bargaining..

11. Maturation of negotiations

kN

A Y
The first ten years or so of bargaininngas largely a process of

“ the union asking and‘management giving. At some ‘point the fallacy of
“this approach becomes apparent and management must dig in its heels;
ptherwise, government would ﬁrice jtself out of business. Th{s process
can be observed in hundreds of government agénc{es throughout the nation,
where the union was generally successful in gaining progressiyely
better benefits for its members, while management was facing increas-
Mg problems in meeting the obligations i£ had agreed to at the bargain-
ing table. Unions today, taerefore, face stiffer resistance across the
bargaining table Ehan was the case a decade égo. As a matter df fact,
many~unions admit privately that they ;ou]ﬁ be sat{sfied if they could
just hold on to the benefits they now havé. Because of this shifting
power balance, the negotiations process has matured tora somewhat more

stable relatfonship between the parties. .

12. Improved job security

Public employees generally (and federal employees and public school
teachers specifica]]y) have always been provided better job security

than those in the private‘free-markeﬁ sector., The imposition of
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collective bargaining on government operations has increased that job
security even mgre. Job security %or union members is one of fhe
highest priorities for unions. This high priority is ﬁef]ecteq in the
thousands of labor contrgcts throughout the“natién which include some
form of jbb secyrity for employees, and it does net take much in the
contract to improve job security for employees. Job protection can be
enflanced by a clause which specifies an evaluation procedure. If
management fails to follow the procedure exactly, the employee likely
cannot be. dismissed. A clause obiigating management to follow some
past practice can similarly interfere with the dismissal of an emp]byee
who otherwise should be t§rminated. In summarx, just about any clause
which speaks to any proc;:; that might be related to the employee's
performance can be used to obstruct the dismissal of thé employee.
Because of collective bargaining, public emp]oyees:now have greater
Job securit;\;;én would have been the case hqd there been no collective
bargaining. The only possible exception to this conclusion is found in
the acceleration of reductions-in-force now taking place in mahy
goigrnment agencies:' Although many union contracts do contain pro-
ceQures for reducing the number of employees, there is very little even
a union can do when the well runs dry. In such cases, the union is the
first to sugges;iwhich employees (the less seniored) should be the first

to go. The author has experienced a number of situations where the

union was willing to lay off part of the workforce in ordér to obtain

a salary increase for those who remained.
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* 13.- Experimentations in cost reductions

Therg:s no doubt about it. Government budgets at all levels
(except ;t the federal level, where inflation is an advantage) began
to face serious shortages in thé mid-1970s. Remember New York City?
There was an example of how a government can become totally detaehed
from the economic realities of life. The frightening aspect of the New
York City crisié, hdwever, was the fact that the impending dire plight
of fhe Eity could be covered up from New Yorkers for so long, almost to
the point that'recovery on its own was impossible.

( However, as it turned out, New York City may have been the best
posgible economic lesson for the nation, because‘the entire nation
deplored the reckless financial manner by which the citx_fathers'
governed the city. As élfesu1t, several positive deve]opmen};/fﬁbk
place:

a. New York City #ecame a huge laboratory experiment which ig

gradually proving that a city can prospeﬁ‘aithout huge govgr -

- //
ment handouts. . ///

b. New York City showed that’the people who complain t “Toudest
during budget cuEBgcks are the employees on the ﬁﬁ;1ic pay-
roll. But New York'bity‘a1so showed that(a'city can cut back
its public workforce on 541arge scalé and g&i]1 survive--and
maybe even prosper. , ‘

c. New York City served as a warning to the entire nation. It
became a possible bellwether for the'entire nation. It was %

better lesson in economit$ than all of the economics courses

offered at Harvard University!

/"‘“\/
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d. Although there were 5 number of.reasons for the economic
plight of New York City, the high cost of government was the

' primary cause, apd ihe primary cause of high government cost

" was lhe exorbitamt prices required to pay for Fhe Hundreds of
dnien contracts for city workers,.especia11y teachgrs.

) § Just as New York City learned that there is a boint on the economic <j/”i
'scale when government becbmes tﬁglenemy,of the peop1e,the,entirevnatign, \;
is beginning to learn the same lesson. In 1946, only one out of ebery
twelve employees was a pyb]ic employee. Today, éne out of every five
emp]oyegj ¥s a public employee. Such a striking changé.without a

corresponding increase in productivity ig bound to cause serious

economic problems. When one adds to this figure the factﬂghap most
public eﬁp]oyees are now unionized and demand ever-increasing wages

and benefits for ever-decreasing services, the current lack of prosi

perity in the nation can be easily understood.

As a result ;f the growing austért&y of government budgets, public
agencies throughout the nation are experimenting with ways of cost-
cutting and éfficiéﬁcy improvement. In an expensive roundabout way,
then, one could reason-that collective bargaining in the public seétor
has contributed togpore efficient government, but that would be a very
d}atuitous rationalization. ’

Suffice it to say that the present belt-tightening process in

government 3 going to take place at the bargainjng table. In brief,

find better ways to deliver ‘the services for less unit price. That will

inevitably mean a 1imit on the number of employees, a more reasonable

2

that means that.one way or another government agencies are going to l
limit on their salaries and benefits, and the use of various ‘
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technologies to deliver services more eﬁ(ifient1y. It will also mean an
* >

increase in the contracting out of government services to private enter-

pr?se, where services can generally be performed more efficiently.

Needless to say, the'unions will fight every inch of the way to resist
this trend, but there is no way that it can be stopped.\\fngryLent has
, ;.9rown so pervasive and unresponsive that the nation canrot reasonably

continue as it has for the past twenty years.

l.

14. Transfer of employee loyalty

Many years ago I worked with a very experienced labor relations
expert. 1 spent many hours talking with that leader in labor relations,
and 1 remember a comment he made to me, which at the time I did not
really appreciate. He said: "You know, the ultimate issue in labor
relations is who shall control the 1oya1ty of the workforce, becaase
whoever controls the workforce controls the agency." Many years later
and many negotiations 1ate}; I now realize more fully what he meant.

The advent of collective bargaining to the public sector intrdﬁﬁced

an adversary process which, although not good for the private sector,

is even worse for the public sector. Among the many negative resu]ts

of co11ective*bargaining in government service is the polarization of

" employees and employers into two hostile camps. 'Prio; to collective
bargdining\ public emp]oyees had a degree of comm1tment to the public
agency which employed them, but after fifteen years of collective
bargaining in government service, public employees today generally view
their employers as exp1o{ters and hemies. Naturally, not all employees
fgel Ehis way, a minority are consistently supportive of their employer.
But such support is difficult wheﬁx%ne's union is fostering an anti-

management éttjtude and when there's a state law that requires that of

. ‘
F) v
- d{)

-
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the employees, all employees must be represented by a union even if
49 perceny of the employees do not,wantg; union to represent them.
As.a result of this trenii there has been a‘significant sHift in
the Toyalty of the emp]oyeJ:F;way from the employer to tﬁe employee's
un{pn. This transposition ié unfortunate in that it deprives the
employer of a vital commitment fﬂaiﬂé emp1oyerremb1oyee relationship.
The loss of employee loyalty, to whatever degree, is inevitably' ‘

reflected in tHe quality of the service performed by the employee.
W/

15. Rétrieval bargaining

Collective bargaininé in the public ector has its. roots in an era .
of overall economic prosperity. Pug?ic employees were generally con-
vinced during that period (the fifteen-year period following World War
II) that they were being treated less well than private sector.employees,
and a few of their leaders set out to correct the alleged dispﬁrity.
Unfortunately, they chose the labor relations model that was already on
its wayﬁto desiroying American industry as a world 1eader1"They chose
collective bargaining under faw as the means by which to obtain greater
prosperity. Unfortunate]y, collective bargaining goes not produce any
ﬁseab]e product. Cof]ecti$é bargaining simply heips decide how the
products of society shall be divided. Co]]ective/gg;;aining is based

L4
upon the concept that whoever can assemble the most powerful gang can

obtain the greatest benefits. This concept may work for awhile, or

until most people have joined a gang and only a few are left as the

< -~

true producers.
In a sense this is what has happened in America during the last
quarter of the twentieth century. In many ways, our politics have

created a society more interested in consumption than in production.

7. 70
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Therefore, we face a declining Ftandérd of 1iying, especially in com-

parison to other more productive nations. This dec]ine‘in‘our ﬁation'g

productivity is reflected in all Espects of our lives. As the decline

relates to collective bargaining, it can bg seen in a number of ways: ,

a. The pubiic-at-]arge is far less supportive of gdvernmentﬂ
employees than it was twenty years ago. Public education
presents the best example. In the late 1840s, and throughout 4
the 1950s and into the early 1960s, nothing was too good for‘
public education. Even the teacher's lot improved more
rapidly than other public employees. ‘Taxpayers wod]d'do -
a]most‘qnything to improve public education in their communi-
ties. But today there is widespread hostility to the public
schools. Certainly, there are many valid reasons for this
p development, but the unionization of teachers is one of the

major reasons for the erosion of public support for the pub]iE

schools. . ) Ny

This erosion of public support for government generally is

reflected at the bargaining table. Governing bodies

gener 11} are now holding the line when it comes to economic

mat(ﬁZs and employee working conditions. Gone aré the days

of more pay for less worki ’ | R

b. Inflation i; just another word for economic decline. It is .
just another word for a devalued monetary system. Inflation
is just another way of describing oppressive gove}nment.

Inflation at the bargaining table simply means that fio matter

what salary offer is agreed t35; 1t will Qg\ge‘enough to

improve one's standard of Tiving. In a sdpse; inflation is

M




a payment tq.a11'of those unions which haQE played their
part in wounding of our free economic System.

c. Unions must live with reductions in the force of their union
members. As our economy weakens, government is less able to
afford a bloated workforce. As a result, it becomes necessary
to lay employees off. Faced with austerity in government
budgets, all the unions can do is participate in the funeral.

d. Emp]oyeés who remain in the service of government will be
expected to work harder in order to maintain government serv-
ices. Although gbve(nment services will be cut back.some .
during this perfod of national economic reeva1u§}ion; the
public will continue to demand endless services from its
various governments.

A1l of the factors discussed above spell out one trend which can

. -
be expected at the bargaining table. That trend is retrieval bargain-

ing. Retrieval bargaining is a process whereby management.retrieves
through negotiations benefits which employees have heretofore enjoyed.
Retrieval bargaining is manifested in salary offers which do not keep
pace with inflation. Retrieval bargaining is manifested in the laying
off of employees. Retfieva] bargaining ig manifested at the bargaining
;ab]e when benefits are removed that were possessed by employees. And,
retrieval bargaining is manifested by unilateral and negotiated
increase in the amount and quality of work performed by employees who
are left ;n the job. For an expanded discussion of retrieval bargain-

ing, refer to the author's presentation on this topic, How to Negotiate

Retrieva]s.]

TichaMd G. Neal, How to Negotiate Retrievals (Richard Neal
Associates, 1981). /
¥
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16. Cofiege bargaining levels off

'Only a small fra&tion of the nation's 600,000 co11ege'teachers
are unjoni!ee, and the 1980s will see little change in this situation
for two basic reasons:

a. The U.S. Supreme Court has ruled that college professors (in

private colleges) are not e 1t1ed\\y\1aw to barga1n1ng

'rights; aﬁd
b. Few additional states will prpvide collective bargaining rights
for college teachers in the T980s.

Whereas the big push to organize cg11ege teachers took p]ace in
the 1960s, it began to sputter in the 1970s and has leveled off in the
1980s. Not only has the expansion of bargaining leveled off at the
higher education 1e¢$1, it is being pushed back among private colleges,
due to the Yeshiva decision. Ground is also being lost in the public
colleges due to a decline in eo11ege enrollments and tutbacks in
teaching staffs. For those who are fortunate enough to be retained on
college faculties, the economic crunch has made ihpossib]e any signifi- A
cant‘@9netary concessions to unions. Consequently, college professors,
who may have Had some support for unions a decade ago, may not feel the

> \

same today.

> B. Two Overriding Trends

The, author has been involved formally in employee relations and
labor e1at1ons for twenty -five years. Durind this period of time he
has observed two overriding trends in public sector laborrelations, both
of which are the direct result of cq]]ective bargaining. These two

super-trends are the redistribution of political power and a diminution

of accountability.

3
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1.  Redistribution of political power

In 1946, about one of each twelve employees in America was-a public

employee, and practically none of those public -employees be]onged'to a
' \

union thaiggngaged in co]]ective bargaining. In.1946, the nation was to ‘

- . .

begin one of the greatest and most rapid rises in humaq standard of

.living ever witnessed in the entire history of mankind. A mere twentyl
< ' \ . -

five years later, by the 1970s, one out of every five employees in < ‘

-y

America was a public employeg, and most of them belonged to some typet

of union and engaged in some form of collective bargaining. One con-
siders the fact that, in addition to the one out of every five emo]oyees
‘is on the public payro]]; several million more private employees are
directly dependent upon government expenditures (in that their employers
hold large government contracts), one can eas1]y ‘observe that a very
large and hence dangerous proportion of the nation's workforce has a
vested interest in the continued expansion of the puh]ic sector.

.Now that some 20,0903050 norkers are,on the public oayro]], this
force has become a significant po]itica1 factor in loca], state, and
national po]itics. Many po1iticians openly seek the votes of public

v

employees in return for prom1ses of thher salaries and better work1ng
cond1t1ons. Many a schoo] .board member has beep e]ected by the block
voting"of teachers Many a local city counc11 member has been voted
into office by the block vot1ng of city emp1oyees . Many a goYernor

has sought and gained the support of state emp1o¥ees %ﬁ order toigain v
office. Fven u.s. presidents have been knoﬁn’to solicit .the support of
public employees; witness Rresident Carter's attempts to influence

2 bl

f%dera] employees and his open admission that pub11c schoo] teachers

»

were a deciding factor in his w1nn}ng the presidency.
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C911ective bargaining by public ehp1oyees has contributed to a

harmful unbalancing of the national historic political forces in

g ' .

several ways: —

Public sector unions have now become significant political

[

forces at all levels of government; whereas, only a mer

. i ,
generation ago public emp1oyees/were considered nonentities in

-—

that they were generally Qv;}!§ divided along the normal //

.

political lines at all 1eyeﬁs. No longer is this the case,
powever. Since publie emp}gyeeé and their unions have (enly
in appearance) horé to gain,ffom collectivist politics, than

A
from the politics of individua] freedom and free enterprise,
: ) .
public employees now significantly tend to vote for the
\Qemocratic.parfy. ’ . .

But the point being made here is not that pubtic employees
' |-

tend to be Democrats rather than Republicans; the point is

_that the large number of public emp}oyees now‘o;ganized into
an&:ffect%ve'bo1i;icai force has led po1iticiaﬁs (whose main }
pd ose in life is fé get reelected) to make eontinued

.promises to expand thé'public sector in order to obtain needed ~ "

vote§ io‘stay in office. By promising to take care of public *

, éﬁé]oyées, the politician has greater assurance of continued

powéﬁl' Unforfunately, the final outcome of such cba]itiong

' between pub]lc employees and the public representat1ve is that

the 1eg1slat0rs and the public emp1oyees team up to f]eece the
¢

pr1vate sector taxpayer. Carried to its ultimate the gub11c

servant bacomes the pub}1c s master. ! -
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The 'presence of collectively bargained coniracts by public
employees has eroded the power of the public to gontro1,its
government through its efected officials. This has come about
because ]aborlcontracts are binding on the legislative branch
of government, irrespective .of changes in those elected to R
public office. In other words, the labor contract becomes

stronger than law or policys because it cannot be changed °

unEj] its expi®atfon and then only through the complicated

proqgfs of negotiations. As a result, organized public

employees have more control over the governhent through unions,

than do the people for whom government is designed--the-

taxpayers. o

Labor contracts are under the igig;\contro1 of management and

the ﬁnion, in that if tﬁé'union objects to the manner in t
which the contract is being carried out, the union (or the

employee) can lodge a g:ievénce. In most instances the last

step of the grievance'procehure is some form of impartial

review or arbitration. ;n thousands of labor contracts, the

final decision on a dispute over the labor contract is not

made by the governing bod§§ it is made by a person (an arbi-
trator) who has no 5ccountabi]ity to the people for whom the

government ageﬁcy1has been desﬁdned to serve. Jherefore,

' through the use of arbitration of contracts disputes govern-

ment Has now lost a degree of the freedom to serve the tax-

payers that it had in the recent past.
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2. Diminution of accountability:

Government, by its very nafure, has never been as responsiVe to
the consumers of its servises as private enterprise is responsive to’
its customers. Add to this the fact that gerrnment must now cope with

+  the presence of powerful governmept employee unions and the responsive-

ness of government is further diminished. Other reasons for this
decreasing responsiveness are;

a. Labor contracts have increased the job security of public
employees, making more difficult the removal of unsuitab1e-
employees. As supervisoFs find it increasingHy difficult to
fire incompetent employees, and as emp]oyeés become iqpreasing-
ly aware that they cannot be fired without considerab1g‘"due
process," both parties quickly become less concerned with
matters of accountability for their work.

b. Although co]]éctive bargaining has had a tendency in some
instances to c{ari?y Just whd is on the management team, and

‘ ' thus more clearly fix accountabi1ity, there are hlﬂhreds of

(\\. pub11c agenc1es where persons with managerial responsibilities
are unionized and engage in collective barga1n1ng In'such
instances, the ability of the governing body to hold anybod
accountab]é for what goes on at the Qork site becomes more
difficult than-otherwise would have been the case.

c. Public sector managers have never had the performance
accountability which exists in the private sector. Add to
this fact the presence of-an active labor union among rank and
file employees in a government agency, and there follows a

"chilling impact" on administrative initiative. This chilling

« ~ - »
%
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impact is the result of a complex process, including sdc
+ N ‘.

factors as those that follow: ‘/_\\\\_‘\\ ,

(1) Some managers are fearful of the\union and therefore"
become less inclined to take any action which may incur
the wrath of the uéion. %

(é) Some'manageré have a divided loyalty between their emp]oyer‘\\
and the employee union, thus hindering théir ability to
make‘wise management decisions.

{3) Some managers actually want the union to ™win," because
as union members get increased pay and better benefits,
the welfare of managers automatically improves
correspondingly. ’

The negotiations of a labor contract under law provides a

convenient excuse for legislators and bureaucrats to escape

accountability for bad decisions and inefficient operationé.

This escape is made possible by blaming ihe union for certain

unacceptable events or by blaming the state's bargaining law

for the presehce of an\improper labor contract provision.

In summary, the presence of the labor contract places one more

powerful constraint on all government agencies devoting them- .,

selves exc]usivé]y to the mission of the agency.

Y



“il. HOW TO DEVELOP A MASTER STRATEGY

In a general sense governmental agencies at all levels have been
established in order to carry out the various fedefa] and state laws and
1oca1~governﬁenta1 ordinances. For example, the défense of the nation
is a federal responsibility, and in order to carry out this responsi-

. bility a U.S. Department of Defense has been created. Public education,
on the other hand, is basically a state responsibility shared with com-
munities in the state uﬁder the governance of local school boards-;whj]e
trash collection }s q33311y a‘function of the local county or cjty
government. In order for the thousands of government agencies which

exist in the nation to carry out their missions they must employ

wz;gers; that ié, people who will perform assigned tasks, which, in the -
d

judgment of the governing body, contribute efficiently to the accomplish- )
) ’ ' -
ment of the mission assigned to the government agency. . '

Throughout the nation's history, government at all levels carried
out its functions by directing the public workforce without the présence
of a cq11ective bargaining relationship. However, beginning in 1962,
when President John F. Kennedy signed Executive Order 10988, the uni-
lateral power of governmental agencies to direct their workforces began
to change. Execut}ve Order 10988 gave collective bargaiping rights to
most federal employees. Beginning with the signing of that Executive
Order, collective bargaining Spread're1ative1y rapidly throughout the

éstates, és ong, state after another adopted collective bargaining laws

for public employees. As a result, as a practical matter, public

35
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employers at all levels of government no longer can unilaterally
determine the compensation, benefits, and working conditions of public

'employees. In order to make such personnef decisions now, most govern-
menta1\agencies must by law go through a cpllective bargaining process.

True, many governmental agencies (particularly school districts)

for many years prior}to collective bargaining did "confer" with théir

" employees before makin§ many personnel decisions regarding compensation,
benefits, and working conditions. -However, as experience has taught’
these governmental agencies, there is a drastic difference between
"meet-and-confer" procedures and collective bargaining. Under "meet-and-
confer" arrangements, the public employer would genera]fy listen very
politely to the views of emp]o&ee committees and then, proceed to make
1ts decisions based upon its own values, giving whatever weight it
wished to the desires of the employees. Under collective bargaining,
howgver, the employer is usually required to function in certain ways.

5

Under collective bargaining: ) ‘.

P

1. EThe employer will mget with representatives of the employees,
- . {
whether the employer wants to or not.

fpe emp]oyer will receive proposals from the employees,
wﬂether the employer wénté them or not.

. 4No£ only will the employer .be requiréd to review those

' 6roposa1s, but the employer will be required to discuss them.
Not only will the employer discuss the union proposg]s,wbut
the employer will engagde in "good-faith bargaining,".'a process

of demonstratﬁng sj cere effort to reach an agreement through

reasonable compromise.
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5., In most cases, if the employer is unable to reach an agreement
with the Union, the emp]oyér wii] be subjected to impasse
procedures. ‘

6. In most cases the gmp]oygr will not only reach an agreement
with the union, but the agreement will be put in wkiting.

7. This written agreement, a labor contract, will be adopted by
*

v both parties and for all practiba] purposes g%comes binding ‘\~///

on both the employer and the employees.

8. If the employer fails to adhere to the terms of the labor
contract, the employer will be required to take corrective
actions through the requirements of a grievance procedure.

Shoqld the public employer try to c%réumvent the requirements of

‘the applicable collective bargaining 1éw: the employer could be charged
with unfair labor practices, and if found guilty, would be requiréd t6
take appropriate corrective actions. As you can see, there is signifi-
cantldifference between "meeting-and-conferring” and collective
bargaining.

For all practicél purposes, public employers today must engage in

a collective bargaining process before making personnel decisions
regarding coﬁpensation,uﬁenefits, and working conditions. The question
then becomes:‘ How can the empleyer include collective bargaining in

'the‘overall business of managing government, so that the mission of the
goverpmenta] agency is accomp]ished\efficient]y? This is where ‘

‘Negotiations Strategies becomes important. éBefore sitting down with

the employee union, the management negotiator should have an overall

plan fo; operations, i.e., a strategy.

N

(
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The ne§otiationsbprocess can in almost all cases SZ broken down into
a series of challenges, and if these challenges are successfu]]y dealt
wifh, then the negotiations process is bound to be successful. The
g® challenges which arise in almost all labor negotiations are:
1. How to capitalize on current trends related to negotiations.
2. How to cope with various bargaining patterns.
3. How to maintain good hyman relations at the bargaﬁning table.
4. How to overcome the major obstacles in negotiations.
5. How'to avoid the common mistakes in negotiations.
6. How to control the scope of negotiations.
7. How to maintain the right and obligation to manage.
8. How to evaluate a negotiations proposal. .
9. How to kéep qegotiat?ons going. ’
10. How and when tb compromise. . -
11. How to negotiate worthwhile benefits.~
12. How to take some items back.
13. How to break temporarf deadlocks.
® 14. How to cope with the tactics of the opposition. ‘
15. How to avoid charges of unfafr ]abor practices.
16. How to close negotiations. '
17. How to use power in negotiaffions.
18. How to avoid and cope with strikes.
The reader Qi]i note that the gha]Lenges 1is€;d above are the
titles of'the variouifgéction; in this book. By learning how to deal
with these challenges successfully, the reader will have gone far to

. <

develop am overall strategy plan.
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~ A. Developing the Strategy Plan

1. Estabiish goals for collective
bargaining

In too many instances, the public employer plays "defensive"

bargaining. That is,. the emp1oy%r waits until the union brings in its
proposals and simply responds to those proposals, jtem by item. This
approach to bargaining is generally a one-way process, where the only
question is how much of what the union'waﬁls will it get. °Co}1ettive
bargaining should be approached "offenstvwely" by manaéement, and the
f{rst step in "offensive" bargaining js to determine the geals for
co1iective bargaining. The author has represented many governmental -~
agencies and has found that they all share the same general goals for

=4

collective bargaining. Those goals are?

a. To prov1de "reasonable" salaries. "Reasonab]e;ll sa]a;ies are
those which attract and maintain the type of employee wh1ch the
public agency is able, and willing, to afford. This generally
means providing a §31ary whicﬁ is combarab]e to surrounding and
'c0mpét1tive;governmenta1 jurisdictions. The rule b’
"feasonab]e" salaries provides no‘excuse for payiné more than
necessary and to pay more than what is necessary and fair is a
misuse of public funds. |

b. To provide "reasonable" benefits for employees. The rule to

determine what benefits are "reasonable" is the same rule that
applies to determining salaries. Benefits going beyond that
which is necessary to attract and retain employees are

generally unjustifiable:
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c. To provide "working conditions" which are reasonable, fair, *

ahd'eqyitabie for the employees and which assure a good day's

work f&r a good day's pay. In other Wor&s, the workiné condi-
tions agreea to_shou]d not resu]t in an overall diﬁinution of

the quality or quantity of work perfor%ed.

d. To retain thqgright to manage. The purpose of a governmental

agency is to carry out the functions assigned to it. In order
‘ to carrf odt its functions, public agencies muspnhire employees.
Somebody must decide how these employees are to perform in
order-to accomplish the mission of the agency. Deciding what
work must be done by what employees and in what manner is the
function of managemen:. If managemeqt allows its management
rights to weaken, the efficiency of the public agency will
deteriorate. This reality cannot be Bverstressed. It is the
funciion of management to direct the workfo}ce. The process
of collective bargaining should be u;ed to bilaterally deter-
mine the rewards to employees for performing the tasks assigned

to them.

e. To 1ea§e unencumbered the pb]icy—making power of the governing

body.« A1l public agencie§ have an ultimate goverping body.

. School districts have school boards to make policies. Counties
have bdards of supgrvisors.to make policies and adopt ordi-
nances. State agencies are (usually) responsible to the state
legislature, which passes laws that state agencies must imple-
ment. Although most federal aﬁ%ncies report to U.S. department
heads and fhe President, they ultimately come under the juris-

dictioﬁ of the U.S. Congress. Regardless of the 1evg1 of

01




government; every public agency has a governing body which sets
the policies for that,agency. A primary goal of the management
regotiator should be to see to it that the coltective bargaining

does not encumber that policy-making right and power; except

in- the areas of compensation, benefits, and working'condiﬁ&ons.
/’_ -

Naturally, the po]icy—making powers of the doverﬁ%hg body are
limited in these areas by the presence of a 1abor'contract. It
is the labor contract which fixes, for the life 6f the contract,
&\ the salaries, benefits, End working conditions of employees.
To that degree, the policy-making powers of the public governing
" body are limited. However, in all other areas of policy-making,
e.g., the setting of performance standards, thg setting of the
agency budget, the use ofﬁfechnology, the empﬁoyment and dis-
‘missa1 of peripnne1, and the establishment of égency functions,
should be left to the discretion of the governing body. However,
" when a government agency exercises its diséfei{bn in the various
areas of management rights, and the exerci;g oﬁ:fhat-discretion
has an impact on the compensation, benefits, d@ working condi-
tions of employees, there is a likelihood that negotiations
will be required regarding the impact of any decision on com-
pensation, benefits, or working conditions. foh example, in
New York under the state's collective bargain{n§ﬂ1aw, a school
bogrd is not required to negotiate specific &Ias; sizes.

This is because the determination of class size i viewed by

the state public employment relations board as a management

prerogative vital to the carrying out of the board's obligation




to manage pub1ic‘eaucation. However, the impaqﬁ of class size
decisions on teacher working conditions is a.required topic for
bargaining. In other words, the local school board can decide
how many.;tudents will be in each);gaehér's class, and the union
cannot contest that. Howevéf;”£he union can propose that a
teacher's salary Should be increased when more than a specified
number of students are placed in the class.

f. To assure that the labor contract brings a reasonable degree

of labor peace duringgthe 1ife of the union contract. One of

the fundamental purposes of a labor contract is to set down
all of the employment conditions to which the parties have
agreed and are willing to live under. If labor strife con-
tinues ddring the Tife of the union contract, then the process
of collective bargaining.has fai1e& in some way. Granted, no
labor contract is perfect or gives to the employees all that

‘ they want. But once the contrz;ct has been vé]untarmy agreed
to, that should be the end of further demands by employees.
Even(if management fails t0'1i§e up to the agreement as the
unfbn thinks it should, there is still no excuse for labor
turmoil. The contract should have a grievance procedure which
is designed to resolve accuéitions that management has not

lTived up to the terms of thé contract.

2.  Analize the various interest groups °

The collective bargaining process is of interest to many parties--

the governing body of the public agency, the governing body of the union,

the chief executiveé the management team, the negotiating teams, the
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chief negotiations, the union membership, and various pub]ié’interests.
In planning the negotiations strategy, the negotiator should give
attention-to each of these interested parties.

a. The governing bodies of most public agencies are very political

in nature. Sometimes these governing bodies are composed of

persons who are not trained in business or public administration.

Sometimes there are persons on governing bodies who are simply
seeking higher office. Frequently, these governing bodies ;
include people with varying political ideologies. As a result
(and unlike the normal board of directors in the private sector)
public governing bodies are o%ten unpredictable in pheir
behavior when exposed to the collective bargaining process.
Therefore, the wjse negotiator should take special .care in
working out his relationship with the governing boay.
Generally, this means having clear direction from the governing
body as to the 1atitude of authority given to the negotiator
and establishing a communications system to keep the QOVerning

body regu]ar]& informed on the. progress of negotiations.’

Additionally, the negotiator should examine the past behavior
of the governing body as it relates to the collective bargain-

ing process. For example, some governing bodies have a

*

history resisting union demands, while others-have been inclined o

to be very generous in the re]ptionship with the union. But,

1Y

regardiess of the nature of the governing body, the negotiator -

must follow one important rule above all others concerning
-

relationships with the governing body. That ryle is: The
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negotiator must have a clear mutual understanding between

himself and the governing body as to his exact negotiations .

authority. In addition, the negotiater mu§t have the support
of at least a majority of the governing Body for the negotia-
tions depisions which the negotiator must mékg at the bargain-
ing table. Failure to follow this simple rule is likely to
hamstring the negotiator and Ereate needless proQ}ems for the
doverning body. ‘ ’

The chief executive of any public agency, be he the superin-

tendent of schools, the mayor of the city, or the head of-a

state department, has a vital stake in the labor relations - .

program of the public agency. As the chief executive, he

. probably upderstands Ehat the final outcome of the negotiétions

process can impact_signiftgant]y upon his ability to run the S
agency. Therefore, the chief exqu;jve and the negotiator

should havé a cfose working re]ationship, from the beginning

to the end of negotiations. As is also true of his relation-

ships with the governin; body, the chief negotiator should

understand the operation mode1\gf the chief executive. Some
chief'éxécutives delegate to an extreme degreé. Such a:method

of administration will influence  the modus operandi of the

chief negotiator. On the other hand, some.chief administratoes
become involved in all of fpe detaiis:of ope}ating the pqE]ﬁc

égency; Such behavior, also, impacté gfgqt]y on how the ¢hief
negotiator should proceed with the union. Whatever the nature

of the chief executive, the labor negotiator should'understand

- '
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the operat1onalhmethods of that person and adJust his own-

behavior to ensure that a workable relat1onsh1p ex1sts between

. ._ - 2 \,. L h
the two persons. . e ““ :

The negot1at1ng team 13 a very 1mportant g p of peop?e as far .

. as the chlef spokesman is concerned, 51nce thet1nd1v1dUal team
B {

members must ass1st 1n the overaTl conduct of'negot1at1ons. ' :
Geﬂeral]y speakzng, the team sboqu h&ve at'least three members,

»and no more “than fxve members Any team smaller than three
-

S1mp1y does not provﬁde the needed manpower to carry 0n the .;f £
negot1at1ons process, wh1]e more . than five regu]ar members on ‘

the team creaxes a group too 1arge to manage eff1c1ent1y 'Thé T

T

team members shou]d be se]ected on the. bas1s of the1r potentTal A

3

b1

‘ for contr1bytwon Th1s genera11y ‘means sélect1ng var1ous

persons who cﬁTTect1ve1y have. consyderabJe know]edge of the uf

barga1n1ng untt be1ng deaItAw1th For ekampTe, 1n form1ng a \\,b,/j

© N w0

team to: negot1ate WTth the unwon of san1tat1on workers, the
Q\\

N ch1ef negotlator wou1d llkely want a 11ne supervwsgr, a«/ ¥ ;’(

personne] superv1sor and the depavtment head‘ mak1ng a team

[

:of fbur members thaﬁ Ws wel] reprasentat1ve of departmeﬁta1

operat1ons. fn a schoo} dastr1ct of s1ze negot:at1ng w1th L

- -

teachers, the.ch1et negbtlator m1ght want a curr1cu]um super-: .
v1son~4L4pwncxpa}, a perscnne1 superv1sor ~ahd a dwrector |
“frqm the cqmtra] office, making a team of ﬁ1ve—that:1s g
tboroughly knowledgeable of d1str1ct operat1ons The ch{ef
negotiator should meet with the team prior to qegotiatigns,andf”
phovide a thorough orientatioh./ The orientation should inctﬁde
such topics as:\ the role of each member, the nature'of.
negotiations, schedule of meetinés, etc. ;///

"
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d. - The union team can be a significant factor in how well nego-
N /

PR

-tiations progress; therefore, the chief negotiator should make ~~

evéry }easonab1e effort to become familiar with the individual

f.members on the union team and their job assignments, their

f%enufe with the employer, their family status, interests, and

< “

'5_ sﬁécf51 characteristics. Furthermore, thq chief negotiator

.
1

sﬁbu]d attempt~;o determine to what extent the union team

accurately reflects the wishes of the union members (and non-

union members) and.to what extent the union negotiating team - '
. P 4

is.supported by the general membershipu\_The chief negotiator o
¢ » :

should explore the recent operational methods of the union team

inyan attempt to anticipate the procedures that will be followed

during current negotiations. By becoming familiar with the

.union team the chief negotiator has increased his ability to

control the ngture of negotiations, and thus increase the\

likel'ihood of an expeditious conduct of negotiations.

e. The employees of the agency are a group which must be seriously

considered in labor negotiations. After all, negotiations are

.

designed to provide a binding labor contract to govern thg
. 3

benefits and working conditions of all employees in the ' ' N

bargaining unit, irrespective of their union membership

membersh{p) and;their stport (or lack of support) for th

union. . Although in most cases management should view the

PR

A

union as the exclusive spokesman of the entire bargaining unit
sector labor 1aw); the union does not always accurately

(as is'required-by law in most states where there is a public '
reflect the views of the empdoyees. Therefore, management |
. . ‘

\

B!

[




47

. should have enough insight into the attitudes of employees

to aﬁticipate what their reactions will be to a given act by °
the employer. To be totally ignorant of the attitudes of the’
employees is to invite the union to mislead, management into

accepting otherwise unworthy proposals.

In assessing the members of the bargaining unit, a number of

questions should be answered:

(1) What portion of the bardaining unit are union members?

How loyal to the<unionfare those members? The answer to
these questions will .help determine the extent to which -
the maqority of empjoyees will support the union in‘a true
test. ’

(2) How much turnover is there in the bargaining unit? Are
most of the employees long-term permanent employees?
Although it's unwise to generalize on such matters, a unit
which has a large number of temporary employees is not
likely to support the union in a rea{ show-down; whereas,

a bargaining unit made up of mostly tenured employees who

have been union memﬁefs for a long timé is more likely to

support the union in a serious conflict between management
énd labor. {

(3) What has been the labor relations history of the union and

_the bargaining uni;.which it represents? If Fhe'history has
been cooperative, then, barring any unusual events, the
future should be much the same. On the other hand, if each

year has experienced some form of labor strife, then such

strife will probably continue.

b

(994
=<
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#£4) What type of day-to-day relationship exists between manage-
ment and rank-and-gi]e employees? If there is’a good daily
relationship between first-1ine supervisors and employees, and
the employees view top management as fair and en]ightened,'
there is less possibility that the union can lead the employees
into destructive activities. However, if management ig
generally detested by the employees, the union has a ready-
made situation for confrontation.

f. The citizens of the community where the pub;?é agency is located
can be a vital factor in the final outcome of labor negotia-
tions between the agency management and the organized employees.

Viewed from the ultimate perspec}jve, collective bafﬂ?i"iﬂﬁjﬂﬁ

the public sector is a struggle over to what extent the public

will control the public employees and to what extent the public

* employee union will control the'emplqyees. In hundreds of

sector striké; throughout the nation durinq the past decade--
strikes by policemen, firemen, Sanitation workers, teachers--
the final arbiter has been the pup]ic. Often in public sector
strikes, the:finaf.stage of the sﬁ?ike is a struggle between the

public agency heads and the unioﬁ 1e§dershiz to convinte. the

~public as to what side the angels are on.:

»

1

Generally speaking, the more involved the govérnment agency is
with direct services to citiéens, the more likely the citizens .
é;e to becoﬁé involved if there is a dispute between the
emp]oyeeé of that agency and the governing body of the agency.
For example, strikes in pub]{c school districts invariably

o
[

24
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involve parents. In such situations we find that the school
board is trying to convince the public to support management's
position, while simultaneously the teacher union is conducting
an all-out campaign, to convifR¥ the public that it is the

teachers who should be supported.

Therefore, when entering into collective bargaining with public
employees, the management team should assess thoroughly the
relationship of the agency with its public community, and plan
an overall negotiations strategy which takes this factor into

account.

3. Establish a negotiations calendar

An important part of any negotiations strategy is to construct a
time framework within wpich negotiations sha]]'be condﬁcted. Failure to
develop such a frameworﬁ cah result in aimless, and endless, negotia-
tions that can create long-lasting, bad employee relations. All labor
negotiations should have a specifi; beginning and a specific ending. - The
~ beginning of negotiatioﬁs should be far enough in advance of the agency
budget adoption®date to allow sufficient time for reasonab]é neéotiations
and sufficient time to resolve apy impasse in the event that the partie%
cannot reach an agreement by themselves. In structuring the calendar
for negotiations, a number of factors should be considered:

‘a. Are employees on some type of employment cycle? For example,

is there a beginning to the work year and an ending?y Are
employees on annual contracts? The answers to these guestions

can help plan the negotiations strategy since there can be a

relationship between negotiations and the employment cycle.




adequate if the parties enter into serious negotiations at the
outset and mutually agreg to a deadline. This three-month
schedule presumes a willingness to perform all the homework
required and a willingness to meet at least twice a week for
three hours.

T A
Cc. How much time is needed in the event of an impasse? Again, no

+? single amount of time will be ideal for all cases of negotia-
tions disputes, but if an impasgé is reached, the author has
found that about two months is needed to exhaust the complete
impasse procedure.

d. What is the budget cycle? Since almost all labor negotiations

involve budget and salary matters (except in the federal serv-
ice, where‘such matters are decided by the U.S. Congress)
consideration must be ddven to the budget cycle as it relates

to collective bargaining. Genera]iy speaking, the two should be
developed together. Certain]y, in most cases, the agency budget

] ) 50
For example, in academia, schools generally start in the fall
b ané\bﬁﬂ in Juné; consequently, negotiations often do not start
befové October and must usually conclude before the employees
depart for the summer. Such a cyc]é provides a rough framework
for the conduct of contract negotiations. )
b. How much time is néede for negotiations? Although there is no
' set amount of time for all labor negotiations, the author has .
| found that, in most cases, three months for negotiations is :
1

should not be finalized wntil the bargaining process has had a /

chance to play itself out. Otherwise, negotiations become a

PR
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mockery, and the employees will realize this and find other

channels f%r their demands. . -

What other factors migﬂ% affect the negotiations schedule?
Depending upon the governmental agency, ihere may be other
factors which might have an influence upon the negotiations
cycle. For example, an agency accustomed to a long Christmas
holiday mighﬁ consider that holiday as a timely point to con-

clude negotiations.

What other indigenous factors should be considered? Depending

upon the agency, a number of other matters might be considered
in developing the negotiations schedule. For exqmp]e, will
there be a change in the governing body during the negotiations
process? If so, the presence of new members on .the governing
body can matéfia]]y change the nature of negotiations;
especially if the new members have been elected by union
support! Or, perhaps a new chief executive is to be appointed
during negotiations. . If this should be the cage, the chief
negotiator may want to take a cautious route in negotiations,
unti] the new chief is in charge. Or, are the employees in the
idst of a répresentat%on challenge? This factor could cahse'

the management negotiator to either expedite negotiations or to

- slow them down, depending upon the nature of the representation

election.

£




4, Do your research
[o

. No negotiations strategy can be complete without a considerable
amount of research in preparation for negotiations. Among the factors
to consider in your rese%rch are: ® ‘ . ’
a. What is the history of labor relations in the:government
agency? Barﬁjng any undéua] developments, the past is usually
a general indicatér of the future. If relations have been good
in the past, relations will Tikely bé'good in the future. If
the union spokesman has been abrasive in the past, he will

Tikely not change in the near future. id_the upion prepare

ghly for negotiations, or had it not done its homework?

Has the uniogfalways had the support of the emPloyees in the
bargaini nit? Does the union adhere to the bargafning
process or does ii insist on bypassing the bargaining table and
fry to coﬁmunicate with the public and to negotiate with the
governing body? The énswers to these questions will assist
significantiy in the planning of the negotiations strategy.

b. What are the outstanding problems between manageﬁent énd the
employees? Whatever thé problems, they will 1likely surface in
some manner at the bargaining tabie. Therefore, management
would be wise to anticipate these problems so that responses
can be ade ready. For example, one obvious problem which
most employees face is lack of progress in purchasing power due
to the rafages of inflation. It behooves the management of the
public agency to accept the fact that this is a very real

problem for employees. They must begin to find ways to mini-

mize the effect of inflation and try to help the employees
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5
realize that much of the problem is beyond the ability of the
agency to solve. A
c. What grievances have been lodged during the life of the current
¢ labor contract? Grievances are frequently indications of
' probiem a;;as in the contract. Granted, there are times that
the union will encourage that frivolous grievances be lodged,
But such beﬁavior is the exception rather than the rule. And
when such actions are taken by tke uhion, there is often the
justificafion (to some degree, at least) that management has
done something which has offended the union.
d. Does the public agency have a cbmp]ete set of agency policies
and administrative regulations? For purposes in this section,
"policies" refer to the éoverning ordinances of the agency;
while "administrative regulations" refer to the rules estab-l
lished by the executives (management) to carry out the policies.
A government agency which has incomplete, or improperly
prepared, policies and regulations (particularly if in the
area of personne{ policies and regulations) is inviting the

union to write the policies aniﬁregu]ations: On the other hand,

a ulations, they can be a fortress from which to bargain.

if the government agency has complete and thorough policies ‘E

e/ D the present 1§bor contract need modification? Management
should keep a recorq/bf complaints about the current labor
. contract and a record of any Rrob]ems which arise. Then at

the first or second negotiations session, management should

propose appropr{ate changes in the contract. Naturally, just

ERIC 6
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[y ~
as the union does not expect to obtain all of its proposals,
management, too, should be prepared to give up some of its

~ proposals to change the labor contract.
/

5. Develop a strike plan

No public agency, regardless of its nature, should enter into
collective bérgaining with an exclusife representative of the employees
without having developed a thorough contingency plan for the event that
all, or even a portion, of the employees .should engage in a labor strike.
Since the mid-1960s, there have been hundreds of public employee strikes

in all areas of government service, and almost all of them were illegal.

The number of public sector.1abor strikes since the mid-1960s has been '
greater than all of the public employee strikes gince the founding of

the nation, and practically eceny one of these strikes took place after
.the various states approved public sécto; collective bargaining laws--

all of whith were supposedly designed to "maintain labor peace." In

most of thesé hundreas of strikes, the public agency was forced to make
concessions which it otherwise wou;d not have made, thus making it clear
to public employees that strikes pay off.

But it has not been the strikes alone which have exacted unpTanned

concessions by government agencies, but the threat of strikes. For every

strike held, there have been ten threats to strike. Over ﬁany years the
author has observed that.the threat of a strike often seems to exact
more concessions from an employer than the strike itself. It appears
that it is the fear of the unknown which causes management to make these
concessions. The advantage of u§ing the strike threat is that it can be
pro]oQged inebrder to obtain many concessions, while the strike itself

often loses its effecf}after a period‘bf time.
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A strike plan is valuable for two major reasons, the second reason

being far more important than the first: .° . <

a. A strike plan provides a contingency for how to operate the
government agency should a]]eor ; portion of the members of a
bargaining unit go on strike. Although this topié is covered
iﬁ more detail elsewhere in this book, éuffice it to say now
that the major objective of a strike plan should be to keep the
public agency operating during the strike. There is no single
act wh1ch will bring employees back to the job qu1cker than
keeping the agency open for business. Aftér all, the whg]e
purpose of a labor strike is to close the operation; creating
SO mu;h turmoil that the agency has no cheice but fb capitulate
to the demands'of the uniopsl 1f the agency is able to operate
despite the strike, the effectiveness of the strike has been
materially diminished. . &

b. However, the major purpose of a strike plan is to provide
confidence in the conduct of negotiations. Many management
negotiators have admitted that their conduct at the bargaining
table was indirectly affected by the knowledge that, if certain
concessions were ﬁot made, there would be a strike.. The threat
of a strike is always present. The only question is how

immediate it is. By having a plan which prepares the employer

for the ultimate power play of the union, there is less likeli-

hood that the chief negotiator will be intimidated by the

demands of the union. “
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Incidentally, a side effect of having such a strike plan is that

" the union usually discovers that some such plan does exist, and

.

fhis discovery usually indicates to the union that management
wi]{/n%t be easily intimidhted. As a result, negotiations are

tikely to proceed more smoothly.

i

6. ~ Prepare responses

Thgrmost important part of getting set for negotiations is the

preparation of responses to the union's list of demands. Although this

topic is discussed in detail in the section entitled, "How to Evaluate

Demands," a brief statement is appropriate here. There are five basic

steps to preparing responses to the union's total list of proposals.

Those steps are, in proper seguence: -

a.

b.

The demands are classified in one of five categories, based on \
face value of the demand. The first category is for demands
which are acceptable without modification. The second category

is for demands which can be madﬁchceptab1e with modifications.

" The third category is for demands which are not acceptable,

‘un1gss something unfqreseen arises. The fourth category is for
demands which_will not be accepted under any conditions,
inc]uding’a protracted strike. Items which are nonnegotiable °
are placed in Fhe fifth category.

The next, step is to analyze each demand thoroughly. This

process entails becoming familiar with all facets‘of’each

. proposal. The ultimate objective of this step is to become

the foremost expert on both teams regarding each union demand.

This 6rocess includes costing out each item; identifying direct
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and idgérect costs, as well as short- and long-range adminis-
trative éosts.

¢. The third step in preparing responses consists of the actual
preparation of countgrproposa]s for tpose items which are to be
bargained over. THe;Z counterproposals should rangé from Ehat
counterproposal which is.most\acceptab1e to management £o.that
counte}proposa1 which is 1east acceptable, but still acgeptab]e
under the proper conditions. In preparing oné;s own counter-
proposals, an effort should be made to empathize with the
opponent and preparebcoqnterproposa1s from the opponant's
‘point‘of view. By doing this, the area for final agreement on

\ each issue can be generally identified.

d. The)}ourth\step is to ran@ all union demands and m§nagement
positions. This means that the union demands which are most
acceptable and least acceptable should be placed in order. It

, also means that any "demands" by management should be given
their proper priority.. Failure to perform this step result}
in unbalanced trade-offs in the bargaining pfocess, leaving
unresoived items on the table with little hope of these items
being resolved amicably.

e. Now comes the hard part, which is the grouping or,"packaging"

*of items together. Basically, this involves deciding how tey .3»
use items in categories one and two, in order to trade off all

other union demands. This last step tests the real skills of

the negotiator. For more complete explanation of this process,

see the author's book, Bargaining Tactics.




have styies which can be identified. By being able to .identify such *

>

[11. HOW TO DEAL WITH MAJOR BARGAINING STYLES

/

During the period of many years of negotiating labor contracts with

a variety of uhions and under many differing situations, the author has

¢

concluded that most negotiating“experiences can be categorized‘according

to one of at Teast a dozen styles. Not all negotiators Toiiow only one
) . ‘

Style. Some mix their style’s. But in:some nay almost all négotiatons

“styles, the opposing negotiator improves hjs opportunity to maintain the

advantage in negotiations. The .major bargaining styles are:
' . Fe

1. Boulwarism

N ‘

Lemuel R. Bou]ware was the Community and Industriai Labor ,Relations
Director for Genera] Electric: Corporation from 1947 untii 1960. His
approach (referred to as "Boulwarism") to labor relations was ﬂw;%1-
faceted, in that many techniques were used including employees ?nd
supervisor education p?ograms on work efficiency, educationai programs
on taxes, economics, and the market system. -Through sucn prognamé,

H .
Mr. Boulware tried to foster employee loyalty, satisfaction, as well as °

.
A

empioyee profit and satisfaction.

Most of his program Qas based ooon direct preparation with‘empiojees
Wé'nd‘the c0mmunity‘ As far as actua] negotiations wene concerned, he ‘
stated, "A union contract was then, “as it is’ now, largely a collection
of concessions by the employer; there was-little or nothing of importance

tg; union.was to do; and 'in any case,\contracts had come more €nd more- to

-




59

- . ‘ , .

e enForceabJe aga1nst the emp]oyer oniy il The fzrst use of Boulwar1sm
-in: 1948 Accord1ng to Mr Bou]Ware, "The 1n1t1a1 silence on. the /

un1 n front, wh1ch fo]lowed the 1948 sett1emeﬁts ql:gfot last ?ong.

‘A, . [

Our w1111ngness to put everything on the tab1e~at oncR_and Our thnrough f :
and accurate preparatlon n mak1ng up- tha package seem1ng1y nad not only g

surpr:sed most oflunton offJC1a1dom but also caught them with no ready- - .t

F

made anssgrs s1mp1y bECause they had no exper1ence 1n a 9ituat1on of '

& 2 PR N - N ,
‘ tha; krnd " e .. ..f~5 ‘ i ~“‘ L Ty -;
¢ N . - ¢ . " . W

In essence, Bou1warlsm 1s a mahagement sty1e of barga1n1ng,i Under ' ’é;
the approach used by Mr Bou]ware, management V1ews the actuaT negot1a-";
tions D?OCess as on]y a sma]] part of a totaI employee re]at1ons program SRR

des1gned to ‘ma i ta1n an eff1c1ent and 1oya1 workforce Under this

~

programs in preparat1on for negot1atjo“ﬁ>L‘The actua] management positlon
for negot1at1ons is prepared carefu]}y ﬁhrougb extens1ve research,' wben
Jit arr1ves at the barga1n1ng tab1e there {g' }1tt1e left. for management .

*to do but to stade its position on all 1tems Th1s negot1at1ons sty1e

bypasses most of the game p1ay1ng and posturung at, the barga1n1ng tab]eA

" Mr. Bqu]gare viewed such posturing as d1shonest and ‘a waste of t1me AS'-

-

"

far as be_was concerned, management should make 1ts best f1na1 offer at

* the outset' of negot1at1ons -and d1spense with the h1strlon1cs
* )

Unfortunately, th1s approach to barga1n1ng, a1th0ugh never proven

_illegal, kas not found much syccess; primarily because unions find. such
* ¥ ‘ ‘ .

]The Truth About Boulwarism (Washington, D.C.: Bureau of National =
Affairs, Inc., 1969), p. 88. i ) 2

A Piid., p. 97.
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_an. approaéﬁ,to be a hostlle act bn the part of management Furthermore, Y\

med1ators, fact- f1nders, arb1tratonsx state Jabor re\\t}ons agencies, and

e Judges do not~appeat to favor such a bargaqn1ng style. The conventional

" wisdom seems to. 1nd1cate that both part1es should take an artificial

. :?'t(and d1shonest?) posrt}on at the‘outset of negot1at1ons, then gradua]]y

fo]]ow an’ unwr1tten -scenario to reach p051t1ons beyond ‘which ‘both knew

. ﬂ-A they wou]d not go at the outset of negot1atlons Consequent]y,

‘Boulwar1sm has been used very 11tt1e in exther the private or public

sectors since the passage of the Natyonal Labor Relations Act and the

vaniousttate hargaining laws. Lo

«'Howeveh7 a form of Bou]warjsm seemed 'to emerge with the economic

cYunch in the late 1970s At that time an increasing number’ of un1ons
were faced with what amounted to u1t1matums from employers (remember

R Chnysier Corporat1on?) Obviously, when a company is on the verge of
bankruptcy there is very 11tt1e the union can do other than to cooperate

o to keep the company a1ivé The only other choice for employees under;
such condatlons is-to become unemp]oyed A growing number of government
agen€1es flnd themselves ih circumstances .similar. to that of an a]anm1ng

. number of pntvate compan1es They have reached their Timits of afford- '

cabﬂity. As 3 result management arrtves at the barga1n1ng'tab1e with,

., ih effect, nothrng left to g1ve .In the advanced stages of fiscal

éertawn Tabor contract benef1ts must be d1scont1pUed . For more informa~
tion on how "ret;ogress1ve" barga1n1ng is conducted read "How to
Negot1ate Retr1eva}s “ As summary advice, however, Boulwarism shou]d
not be used in most hargaininé situations un]ess there'ﬁs Justification

.tor it.

co}}apse management f1nds 1tse1f in the pos1t1on of 1nd1cat1ng that .

]
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2. Emotionalism
Some negotiators practice a form of negotiations which can be
referred to as "emotionalism." Uﬁder this approach to negotiations, a
variéty of techniques is employed to appeal to the emotions of anybody
who can influence the outcome of negotiations--the bpposing teaﬁf’£he

governing body, the union membership, the public, the press, etc. The

use of emotionalism can be practiced more effectively in the public

sector than in the private sector. In the private sector there is
usually only one overriding issue, and that is "profit." At the bar%ain-

’
ing tabjJe in private industry the overriding influence of this one

, factor forces all union demands and all company concessions to be

evaluated in terms of their impact on company profit and survival. While

"in the private sector economic issues may actually take a back seat to

political issues and to the personal ego motives of those with an
interest in the bargaining process. Those readers who wish to under-
stand more about. the differences between collective bargaining in the
private sector and collective bargaining in the public sector should

read the book, Bargaining Tactics.

Emotionalism in negotiations is practiced in a' number of ways:

a. The negotiator appeals to the virtues o# anybody who can
in€1uence the outcome of negotiations. This technique involves
the transference of guilt EB the employer for any unsatisfactory
condition which employees face. Since most employers are
basically humane, they are inclined to want to he1p.those who

* face problems. Should the employer refuse to recognize the
problems of employkes, then the employer is maﬁe to appear to

be the "bad guy," which, of course, is a normal .objective of

~—

v"‘,‘
[y
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the union. - A.question like: "dsn't you care about the welfare
of your employee$?" is designed to elicit only one answer.

\ "Yes." With such an answer, the union proceeds to the next

N statement, which might be: ‘"we11 then, jou must accept-our
proposal- which is designed to solve the employees' problems."
Such questioning is designeq to shift the burden of solving a
problem to the employer. If.the union can achieve this, it has
made significant progress in obtaining a concession from the
employer.

b. Emotionalism is frequently used to rouse the union membership.

After all, a union c&h suryive oﬁ}y as long as it has members
\and in order to keep its memberé, it -must constantly remind .
the membership that it i's owed sqeething by the employer. In

j order to accoﬁp]ish this, union leaders often appeal to the

emotions of the ﬁembership rathér than to the intellect. How

many times have we observed union 1eaders,exhorting‘the member-

ship to be united in its fight to overcome "oppresgion and ,

* . exploitation?" That's standard ‘fare in the union business.

ey -

c. Emotionalism is used to distract attention from the real issues.
By keepihg negotiations in a con;tant state -of stress, the
employer is much more'T%ke]y to make concessions just to
pacify tpe situation. This tactic is particularly effective in

\
a public situation where there are mixed political interests.

whipséWing one political faction against another in an effort to

gain bargaining concessions.

.

In sgch a situation, the union remains the only united force,
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3. Mutual satisfaction

A4

For reasons which are often quite comp]ex; some labor negotiations
seem to operate under rather unusual guiding principles, which are:

a. No direct or indirect forc® or the threat thereof will be

used to obtain a concession’from the other party.

b. Both parties will be honest at all times.

c. No agreement will be entered into unless both parties have

an‘equa1 gain.

Granted, not many rounds of negotiations take place following such
ground rules, but under the right conditions, such rules can work. If
the employer is enlightened anghunthreatened, and if the union®is trust-
ng of the employer and secure in its own relationship with its members,
there exists the potential for negotiations through mutual satisfaction.

Unfortunately, there are so many factors ﬁpich militate against
‘mutual satiefaction bargaining, it is not a style which can be relied

upon in most public sector situations.

4.  Conceptual bargaining

One of the author's first_experiences at the bargaining table
involved "conceptual bargaining." In that {nstance ihe union simply
presented a 1ist of "issues" which needed to be addressed from their
point of view. S1nce the author was somewhat inexperienced at, that time,
and since barga1n1ng was taking plale for the first t1me in that state
{and the state law was silent on the subject of how union demands must
be presented), the author broceeded with negotiations on the basis of a .
list of concepts. Of course, today, no experienced negotidtor would do

that, but one must take into consideration the context of the time and

place.
S

/
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The Tist presented by the union included such issues as:

a. "Iﬁproved salaries for employees."

b. "Better medical care for employees."

c. "More mutual satisfying relationships between the union and

the emp]oyer:" P

d. "Democracy at the work site."

Obviously, such an approach to bargaining is designed to get the
employer to agree to a concept, rather than specific demands. Once that
1s done, the first step had been taken to a concession by the éﬁp]oyer.
Fortunately, in the real-1life experiencg related here, a reasonable
contcgct was finally worked out, ?ut not without some wasted effort and
some narrow escapes.

As any experienced negotiator.knows, an ad&antage is usually gained
if the fifst concession is made by the opposing party. Concept bargain-
ing is one technique used to manipulate the employer into making the
fir;t move. For example, the union asks: "“Aren't you in favor of at
least trying to allow your employees to’keep their present earning
power?" If a "yes" answer can be obtained from these questioﬁs, the
next stateéent by the union should be: "We appreciate your commitment
to helping our employees maintain their present standard of living." By
using this technique, the union, step by step, can bring management
closer to an initial offer of the current Consumer Price Index for the
past year. Once such an offer is made by management, it becomes only

the initial offer.

. F
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5. Win at any price - .

Some employers and some unions are 56 set on "winning" (ideally,
bogh parties should be winners in negotiations) that they win the battle
but lose the war. This "win-at-any-price" approach to negotiations only
creates losers in the long run, because the "win-at-any-price" strategy
entails such horrendous costs that the victory becomés greatly over-
priced. ~

One need only look at tﬂe American automobile industry to observe
how the uniqu won for a»per{od of time, but ultimately lost. Granted,
there were a numver of unnecessary and artificial forces which ruined
the industry (mandated safety measures, mandated environmental controls,
subsidized &1 prices, high taxes, etc.), but mandated bargaining under
federal law played its part in the demise of the auto industry. After
thirty years of bargaining with the United Auto Worker Unions (and other
un{ons),°the average Detroit auto worker was making at the end of the
1970s almost twice the wage gnd benefits of comparable workers in éther
industries. The financial impact of this irresponsible (but unavoidable)
circumstance allowed other nations to take the leadership in a field
which the world had long viewed as the natural right of America.

The "win-at-any-price" approach to negotiations works no better in
the public sector than it"does in the private sector. One need only
obéerve the labor relations history of New york City to see the folly of
such an approach to collective bargaining. When either a union or the
governing body of a public agency is faced with an opponent which has
demonstrated that it will stop at nothing to win, even if winning means

y

the destruction of the agency, the response is usually in-kind.  After

)

all, what are the choices? No governing body can permit a union to take
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over the agency, and no union is likely to allow the employer to effec-

tively destroy the union. Fortunately, such violent confrontations are

infrequent, but when they do occur, they must be dealt with firmly.

6. Limited demands

Although the most common approach to bargaining by unions invo]veg
the initial presentation of a long 1ist of demands, occasionally a unién
will use the "limited demand" approach. This negotiations strategy
entails the presentation of a short 1ist of demands; demands which khe
union considers of the highest priority. Sometimes the union will
present this short 1ist with a statement like: "We are presenting-to you
a very conservative list of demands this year because we have temporarily
set asiﬁh other needs which we normally w;uld have presented. But in
the 1interests of saving time'and(as a demonstration of good faith and
trust, we are asking that all of these proposals with only minor modifi-
cations be accepted. Should this not be possible, we will have to
reconsider our position." The last sentence is obviously designed to
intimidate management into making major concessi to the short list in
order to avoid dealing with a much longer list ¢f demands.

Surprisingly, this technique can work for t e union under certain
circumstances. In a few situations, this approach might even be better

for management, especially if a longer demand 1ist from the union will

result in additional and unnecessary concessions by management.

Under normal conditions, the union would be restricted to nego-
tiation on its original short list of demands, since common practice
requires that the union present a11'6¢'its demands at the first bargajn-

ing session. Should that Ei/xﬁéliase, management would be well advised
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to accept the short list as a basis of nggotiations, and then proceed

as it normally would. If this approach is not acceptable to the union,
then management should call off the first negotiations session until the
union has submitted 1t§ entire 1ist for negotiations. Here is one
mmportant admonition, however. An effective union negotiator can take
any short list of deman&s and through creative counterproposals expand
th‘s list to include new ipems which management had previously thought
would be precluded from negotiations. Should the union use this
approach to an extent that constitutes improper bargaining, then manage-
ment should inform th? union that it will not respond further to such

uses of the negotiations process. 4

7. . By-pass negotiations |

Unlike the private sector, labor relations in the public sector
are often cafrigd out in a highly politically-charged environment. This
means that negotiations frequently take place between persons other than
the two chief negotiators. Some of the worst experienggg\ihe author Has
enduréd have' involved trying to anticipate "end-runs" by thé union. An
"end-run" tqkes place when the union negotiator engages in the unethical
practice of by-passing his counterpart in order to deal directly with
other members of the management team--usually the chief executive
(superintendent or mayor) or the'governing body. 1In all fairness, the
same practice has been attempted by management when it by-passes the
bargaining table in an ;ffort to negotiate directly with the employees.
In eirther case, the practice is unwise because it undermines the

organized process of collective bargaining.
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The best remedy for such improper tactics is for each negotiator to
prepare his constituents for such possible {Fnd-runs.J The ﬁnion leader-
ship should describe the technique to the union membership and instruct
the members not to respond to such a ploy. Similarly, the management
negotiator should alert his princiba]s to tﬂé\possibility of a similar

attempt by the union and remind the management team to ignore suéh

efforts.

N

8. Divide and conquer

Another major bargaining style experienced by the author involves
attempts by either side of the bargaining table to weaken the other's
position by undermining the opposing group's unity. éﬁiyiously, this is
the commonly-used "divide-and-conquer" approach to labor negotiations,
and it sometimes is quite successfu].' This strategy of negotiations
which takes advantage of divisiveness can be applied by either party.
When used by the union, it can be used to divide the members of the
opposing team, . to ﬁivide the chief negotiator from his chief executivg,
to divide the chief executive from the governing body, or to divide the
governing body from its constituents. When used by management, it is
simi]ar]y used to divide the various subgroups within the union.

The author recalls one particularly vivid experience of the uée of
the divide-and-conquer strategy when he was 5 consuTtant to a very large
city school district on the East Coast. In that city the school board i

was composed of eleven members. That fact alone should point out

potential trouble to any experienced négotjator. But in this particular

case, the board was already.divided fdeiknumber of reasons. The most \'”/“\\\\

oo

damaging, however, was that .at least ohe member was clearly elected to

7y
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the board for his promise to support the teachers' union. During nego- ~ r——
tiations there was a coﬁ%inuohs leak of confidential management bargain-
ing positions'to the union. With a little bit of detective work, which
among er things involved following a board member late at night, it
was discovered that the one board member in question was making regular

- visit; and telephone calls to the union after each executive board
méeting! Understandably, successful negotiations from management's point
of view,‘was quitg difficult under those conditions.

A part of any labor negotiator's job is to educaie his people as to
the process of negotiations and the typel!!;tactics and strategies which
. might be employed bykthe opposing group. By providing such an education

» ¥ to the party that he represents, the negotiator will worn his group of '

-
the divide-and-conquer strategy and advise all members that such
. . s
approaches should be resisted. Should any member become a party to such
4
improper behavior, that person should be isolated from any meaningful

role in the labor relations process.

9. Chaos bargaining

There are negotiators who seem to have a bargaining style based on
the concepi that if the bargaining process can be confused enough,
management will somehow make meaningful concessions. The truth of the
matter is, however, that such a crude tactﬁc does work on occasion.

. (3 Usually, tﬁ%s sty]evis common’ to ihe inexperienged or incompetent’
negqtiat&?,,but once in a great while, the style %5 used purposefully.

The author recalls a set.of negotiations conducted with a union 6f

. custodians and maintenance workers, which was represented by an

experienced and professional union spokesman, In this particular case,
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the union spokeéman made no positive efforts in negotiations. He was
never prepared. He missed meetings. He called meetings at unusual times.
He was consta%t]ylprofane and obscene. He lied. In my opinion, he broke
every rule that an ethical and professional negotiator should follow.

Some quick and syperficial investigation of the man's modus operandi

revealed that he\emp1oyed this strategy in situations where there was
evidence that the governing body was weak and divided--as was actually
the case in the situation being related here.

Two tactics seemed to avoid some of the serious problems faced by
management in this situation, however. First, the negotiator had a
special meeting with the governing body in executive session and
explained what the union negotiator was trying to do. Second, at the
appropriate time, managemént made a "final" offer, leaving the union
with only three choices: accept the offer, call for mediation, or take
some concerted action of force. Tne union chése mediation. The mediator
did not tolerate any -antics from the union spokesman and a settlement

was quickly reached through the efforts of this skillful mediator.

©

10. » Disciplined bargaining

In a Purious way, the negotiator who is in total control of his
situation is sometimes the easiest to work with. Such‘a person is
usually secure in his job and skillful in the performance of his task.

In dealing witﬁ such a style, one usually finds a number of negotiations'
~éharacteristics present:

a. Only the chief spokesman speaks on a matter related to

negotiations.
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b. Any tentative ageeement offered‘by the negotiator is always

/ 14

delivered.
¢. A1l meetings are conducted in a business-like and decorous .
” » - \‘
fashion. . o :

d. Honesty is the keynote of all meetings.

e. Creative solutions are found to a]most all problems. ~ : o
f. Negotiations take place without any threats. - :
. o - . _

g. Mutual respect is present at all times, even when difficult

1ssues divide the parties.

are clearly communicated.

~ *

Although disciplined bargaining is often the easiest to deal with,

one caveat must be stated. A negotfiator (for management or 1ah6r) who
practices discip{ined barga%ning mfist be dealt with seriously. Such a
.perSOn cannot be taker 1ight1y&~ er such a negotiator states that a
given offer is not acceptable, s ch a stgtement should be accepted on
its face value. In other wordf, everything that such a negotiator says

can be believed.

11. Stonewalling

Experienced negoti ors have probably encountered occasions when’
one party becomes intransigent on some aspect of the 1ssue under con-
sideration. When intransigence is practiced as a premed1tated bargain-

ing strategy, it is usually referred to as “stonewalling." On the -

4

surface, stonewalling and Boulwarism might appear to.be similar, and they

are, except for one crucial point. Boulwarism is a negotiations process

based upon education and honest reée@rch. ft is a process of. coming *

quickly to that position which management can reasonably afford, and {\
. -

() -
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which is fair to thejsemployees. Stonewalling, on the other' hand, is

based less upon research and, fairness'than on brute force and. se]fish-

nesik Such stonewa111ng is usua]ﬂy"accompanled by a proven presence of

hd ¥
.

force, while Boulwarism takes a negot1at10ns pos1t10n 1rrespect1ve of

-
>

,Qower and force.’ ‘ < . . ’
Occasionally, stonewalling w1{f be .praeticed by a union wh1ch is in
power, but 1s be}hg opposed by another union compet1ng for recogn1t1on
~In such a situation, management can become trapped in the‘crossf1re
geherated by each union as-it tries to prove it is the better..
In an effort to prove its toughness, the union in power is sometimes
forced to stonewatl negotiations out of fear that any concession w111 ‘be
' ‘v1ewed by .the members as, a sign of weakness. A]though stonewa111ng never

%' ae

_WOrks as a permanent sty]e of barga1n1ng, it can pose a serious prob]em

’
@

when it does occur. And,.wh11e in some cases therg may be no immediate
answer for the strategy, a few tactics are often helpful in overcoming

stonewqq1 bargadning- . S . f;ij;
a. Pat1ence andnpers1stence often p]ay a part in break1ng through
a stonewall and extracting concess1ons. T1me does p]ay its
part;jn negotiations, but it is a two-edged sword. So, the
smart negodtiator carefully assesses whether time wi]l work- an
advantage or ddsadvantage., N
b. A ‘cooling-off périod can often assist in makfng the.parties
more receptjve to negotiations. Honever, if an urgent deadline
_is looming, stch a delay-may not be possible. o
C. In some cases, stonewalling can he overcome by somep¥orm of

impassé resolution, such as mediation or fact-finding.
s . " e : 1
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Sé@etimes the Rresence of a third neutral‘partj in negotia- gg

‘e

‘ /7
tions can provide the needed ingredient to reopen negétiations.
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IV. HOW TO MANAGE HUMAN RELATIONS o

Negotiations under collective bargaining is adversary in nature
. X )
s1nc§ithe parties involved (management and labor) are frequently pgrsuing
opposite goals at the bargaining table. While management seeks to con-

trol costs and retain.the right to manage the government agency; the
(2

union seeks to expand costs (th%ough increased benefits and reduced

workload) and gain greater control over the work performed by the

employees. Although the parties may eventually reach an agreement, such
an evenfua]ity‘does’not negate the adversary nature of the negbtiations.

Under such a re]atioﬁship, an agreement is difficult under the best of

condition. =

If poor human relations exist, progress toward an agreement is made

Al [}

even more étfficu]g. There?ore, the.wise negotiﬁtor makes every effort

to manage tone of human relations at fhe bargaining table. After

all, trust and friendship between the two.negotiators is a valuable asset

to both. Under normal conditions, both parties will make concessions in

~

order to maigtain the trust and frien&shjp of ghe dpponent. ‘>

3

' k) RN .
: A.: Techniques for Good Relations

During many years of negotiations; the author has found that the - '

e ., ‘v‘
skilled .negotiator can usually influence the tenor_of human relations at
the bargaining table by empfoying a number of techniques. Among;these . 1
techniques aré:: ., * ‘ .
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1. Establish mutually agreeable
ground rules

Although this topic is discussed in considerable detail in the

-

author's book, Bargaining Tactics, the topic deserves brief mention here.

Good:human relations can be serjous]y risked if the two barties have o
agreement on how negotiations are to be carried out. The absence Of
such an understanding is 1ikely to cause unﬁecessary disputes over pro-
cedural matters which, under proper conditions, should be matters of
simb]e routine. Such rbutine matters of procedure inc]udelsucﬁ items
as:

a. How will press releases be made during neéotiations? Press
releases throughout negotiations (that is, until a final
written contract is signed) shou]dlon1y be by mutual agreement.

b. Where will meetings b¢’ held? Meetings are held at mutually
agreeable places. MNaturally, management should hold out for
using management property. B -

c. How long will meetings last?. ﬁegotiations sessions should
generally be held to about three hours. Exceptions; of'course,

can be made based upon common’sense.« )
d. How often will meetings belhe1d? The frequency of meetirgs is
'aetermined by mutual agreement of the parties. ’Nermally:

however, twice per week 15 suff1c1ent
e. How W111 tentative agreements be recorded3 Although either

party can keep whatever records it w1shes, the joint record of

tentat1ve agreements shou]d be 1n1t1a1ed by both parties, and

copies of the signed tentative agreements reta1ned by both
.‘ . N k',
parties. v

1 *

’

'(‘) - .
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When may observers be present? Persons other than those on the

two negotiations teams should be admitted to sessions only by

hutua] agreement.

LY

When will negotiations end? A mutually agreeable time schedule

should be developed for negotiations. This time schedule

shguld have a specific date by which negotiations myst begih,

a specific date by which time if no agreement has been reached
the parties are at impasse, and a specific time by which impasse
proceedings must be concluded. This last deadline should be in
advance of the budget adoption date of the government agency .
involved. .
What Habpens in the event of an impasse? Absent the right to
strike in the public sector, negotiations iypasses are to be
expected regularly. Therefore, theréfshould be an agreement as

tb how impasses are to be resolved.

How will the final agreement be made official? The final docu-"
ment agreed to by the negotiators should be ratified by the

union membership, while the governing body_of the governmenf

S

) agency should take whatever action is appropriaté to consummate ,
the tentative agreement. Naturally,_this assumes th?both the
« o union membersh1p and the governing body of the governmenta] ;
SR agency approved of the recommended labor coptract.
A1l of tﬁese questions, as well as other questions of procedure,
\Qust be answered to the satisfactidn of both parties so that the parties /
ﬁhay concentrate on the main purpose of collective bargaining--which is . . -
_to come to an_understandng as ‘to what will be the salaries, benefits,
_and working condition$ of employees. ‘ -
‘ ) | . ’ 7 5()‘ ‘ | .
Y \ . - ]
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2. Establish authority and credibility

v

Good humdn relations can be enhancéd if the negotiator has the
recpgnized authority to negotiate and if the negotiator is trusted by the
opponent. Failure to‘gstablish the negotiator:s‘authority will 1ike1y )
unqermi;e the needed commitment to the negotiations process. Failure to
establish the negotiator's credibility will similarly undermine‘'a produc-
tive working relationship. between the parties.

From the outset of negotiations, it should be made clear that the
negotiator speaks for his/her constituents, and js fully possessed of all

. neceasary authqrity to make concessions, to make offers, and to enter into
tentative agreements. From the outset, the negotiator should demonstrate
an intention to be honest and above-board. The comgznation of perceived
authorjty and credibility wi]]'go.far in controlling the emotional Eone

, of negotiations. * / .

P ¢
Py L3

3. Admit errors {sometimes) ,

Just as a polished gem is the result of fricthn, so does a nego;
- Y 4 A
;iator become an expert by the friction of errors. In -is book,

-

’ Bargaining Tactics, the author describes some 300 bargajningﬁeﬁghniques,

- many of which have been learned through”error. Every negotiator is bound
to make error;, but.tbe ]gssons learned from those errors are often more
- beneficial thaq the errors were harmful. Therefore, the negotiator
shouid rfot engage in se]f-desfructive se]f—céiticism over inevitable
. ﬁist{kes. When an hénest error has beenpmaégl(especia]]y'when it is
. obvious thtvan‘error has been made), the wise and secure negotiato?
should admi§ the"errdr, because such honesty contribytes to one's

credibility at the bargaining table and helps create an atmosphere of,

trust. .
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4. Establish a positive physical setting v

Contrary to the popular myth that real Tabor negotiation; take place

in smoke-filled rooms, the Best negotiations take place in rooms wi}hf

clean air, comfortable furnishings, and tasty refreshments. Such rooms

should contain a very large table of sufficient size to accommodate all ¢

members of both teams and their papers. The chairs should ne comfortable,

and the lighting should be pleasant, while the internal temperature

should be such that it is unnoticed. The room should be large enough

for members to move around in, and should be situated in a location that

1s free from distractions. Although all parties should refrain from °* | .

smoking while in the negotiations room, some persons are unab]e (or

unwilling) to refrain from such a habit. In such cases, an air purifier

snould be installed, if possible, or other means should be emb]oyed to

circulate fresh air, e

Aside from the negotiatiohs room itse]té there should be anotheq

I smaller room large’enough to°acconmodate\either team when.a caucus is
necessary.. This room, too, should have a table and comfortable chairs.
A nribate telephone ‘should a]sg be available nearby, and restrooms ‘ 3

s should be conveniently available. A dup11cat1ng machine is adv1sab;e SO
_that either party can make copies of varioys documents as needed.
Failure to provide a p]easant physica] setting for negotiations simply

adds one more unnecessary obstacle to ma1nta1n1ng good human re]at1ons

at the barga1n1nJ table. s,

5. Be careful of management demands

{

Some inexperienced negotiators have tried to turn the tables on the

-union by making demands of emp]oyees at the bargaining table, JU?t as

the union makes its demands 6? management This approach to barga1n1ng

o e , ,/ .
&8 ' - '
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seldom works, because management demands often infuriate the union and
create a hostile atmosphere for negotiations. All laws which govern
collective bargaining in the private and public sectors were created by
pressure from interests more supportive of unions and emp]oyees‘than of
owners and managers. As a result, unionized employees universally view
collectlive bafgaining as a process designed to /aid empioyees and their
unions in using their collective clout under the. protection of law to
extract better compensat%on for less work. Under this concept of
collective bargaining, unions are supposed té make demands, and negotia-
tions becomes the' process by which a determination is made of how many_
of these demands will Se met--a kind of one-way Street. :

With such @ view, is it any wonder that unigns react violently to
any demands made by management at the bargaining tpb]e? }p avoid such
unnecessary acrimony, theé author ‘maintains that management needs to make
very few ands of the union. After all, under most conditibns manage-
ment already has ‘the right to make most Aecisions regarding the busines;

‘

of the<aggncy, therefore, there is seldom a need to make demands of the

ﬁunlon. In’most cases, any management need which.must be met at the

bafgaining table can be handled through the tactful use of "counter-

. proposals,” a process whereby management simply responds to a proposal by

the union. This method is much less likely to escalate emotions at the

bargaining-table, an objective which should be kept clearly in view at

all times.
{

6. Avoid overkill » - . - ¢

One of thT many axioms that the author has discovered in his years

-

of experience is this one--use tpe minimum ammunitiﬁn*po%sible in
r LY

on ~

~

19e
L&
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achieving your objective. This means that each individual agreement
should be accomplished with as little testimony and argumentation as
possible. Where one good reason is sufficient to reject a demand, it is

a mistake to give three or four reasons. The second, third, and fourth

) reasons progressively increase the irritation of your counterpart, a
normal reaction to "overkill" in negotiations. ' .
- “ ’ 4 . .
7. Use pleasant language * .
Words are the\best indicator of.a negotiator's position on a topic
‘ under consideration; therefore, words should be chosen cécefu]]y.. In
_ >tructuring responses to union.demands, a number of simple rules shouidjg- A
be followed: : o
a. Never ese profanities, vulgaritigs,or obscenities. Net only '
. will such temms offend most people, but such expressions often 4
-are not clear forms of ‘expression, and successful negotiations
4 depend upon unamb1guous commun[cat1ons " »
b. Avoid references 4];.iop1cs which have preJud1C1a1 o contro- ’
. N vers1a1 1mp41cat1ons. For example, unkind remarks about )
, ¥ "liberals" will inevitably alienate someone on either team.
: , Similarly, any disrespectful remark about "conservatives" is.” -
o also bou;d to offerid somehody; while any commeqt'coqgerning -
. re]igibﬁ is a]so,certain to offend. someone presehe. ‘
# In summary, do not make any‘statement wh'ich unnecegséri1y offends
‘ anyoné{ even if the comment is totally unre]athlfg‘gEE;Fs under nego-" . - At ]
tions. The author remembérs one instance wheﬁ he was fgo]ish enough ' ' {
! to express his personal views on a controvers%a] issue. Se&era] membe%sf* o
L ofi the union's team were of-hn‘onosing view, and, as a result, this ‘
. o . ) |

Y

. .
. . o~
' . |j|/




81

‘

difference of opinion surfaced several times during negotiations and

.created an unneeded obstacle to good human relations.

8. Demonstrate understanding of ‘ .4

the problem

Although many union demands are frivolous and introduced for

"padding" purposes and shock Qa]ue,‘some demands represent accurate and
sincere expressions of credible needs and prob]ems of employees. The
perceptive negotiator will detect the real and important issues and
.proceed to deal with them. One technique in ‘controlling the emotional
tone of negotiations is to demonstrate onderstanding of the important
155Ues. One way to do this is epeat the union proposal in your onn
words. This Eechnique.pot onlgt:ejtes\as a test of your own under-
standing of the problem; but it indicates to the union that management
has grasped the essence of the prob]em under discussion. Understanding

of the problem is the first step to resokution of the problem.

.
rooa

13 - ‘ M
9. ¢ Praise the union and its members

N
Under normal circ&mstances, human Behavior is modifrﬁd in a positive

airection through praise rathtr than through criticism “The negotiations
process prov1des so much opportunity for i1l w111 ‘that no chance for
kindness should be overlooked. Whenever the union makes a proposal or

counterproposa] which is.acceptable to management the chief negotiator

-

should praise the unidh for its contribution. Praise is even more

v

appropriate when the uniqn offers.a solution to a'particularly comprica-

Y *

ted issue which has been under. intense negotiations for a protracted e

A

peniod of time. ' Such positive reenforcement of the union's efforts w111
pay dividends in the process of maintaining cooperative human re]atiohs §:\

at the bargaining table. / ' ' ".
L q: :

R v A .
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10. Learn the many ways to say "no"

Most of the proposals submitted by the union will ﬁot be acceptable

as presented. Consequently, management must respond with various forms
of rejection. Part of good human relations,at the bargaiﬁing table .
depends upon. how rejections are communicated. There are many ways to
say "no" at the bargaining table and here are some of theh;

3
a. Find something positive in the union's proposal and stress

that, rather than that, which cannot be aé:;sted.
th

b.., Suggest alternative solutions. Rather reject an unaccept-

able probosa], offer simple alternative solutions to the union's

problem. This is another way of stressing the positive and de-. ~

emphasizing the negative. ~

C. Rg}rgﬁﬁ_ipyjimited authority. Some proposals ask for so much
that they may be beyond the authority of, the negotiator. In
¥ suchgcases, the ne iator may inform the union that he does not.

have the authority to agree to the union's proposal.

~ ™

d. Play multiple cﬁofce. When a union proposal is unacceptaple

you can sometimes offer two or more choices acceptabLg to you.

»

This js another form of offering alternatives.

e.~~ It is administratively unsound. Some ynion proposals are
-

unacceptable .because they cannot be administered efficiently.

For example, the-union may ask that the employer keep an hourly

a

. tecord of annual leave. In most instances, such a proposal

- ¢

would be administratively unsound. -

f. The proposal concerns those outside the bargaining unit.

L}

< Occasionally, a union will make a" proposal which affects the

[

benefits or working conditions of employees in other bargaining

4

92

.
. . '
. ’
- a
, .
. ! .
s . ‘ ! - ‘.
«
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. ¢~
? units. For example, a teachers' union might ask that custodians

clean teachers' classrooms-every day after 4:30 P.M. By inform-
ing the union that such a prdposa] must be discu§sed with the

‘- . »

custodians, a.direct rejection is avoided.

. g. It is illegal. In order to meet some union demands, illegal
. action would be necessaryl For. exampfe, to agree to a closed
_ shop would be illegal; therefore, the response of management
is that éhe granting of the union'; request you]d require
illegal action. Again, a direct "qy" has been avojded:
h. Chamge the proposal. If you can't accept the proposal, in tﬁé

state‘presented at the bargaining table, change it! For ‘L‘-\~§‘

example, the union proposes a sick leave bank which is

unacceptable to manadement which responds with a proposal for

.
- « .
’
Y - . 0 .
.
B

one day of additienal sick leave.

" j. Cannot afford it. A]fhough a management negotiator should -be

* »

very careful in 9ffering_inaffordabi1ity as a reason'to'réject

a proposal, there are oceasions when the answer will suffice,
but be Earefu]. As stated elsewhere in this bobk, the response’
of inaffordability opens up negotiations on the ;ubject of
af%ordab%]ity and may subject the topic to impasse proceedings. \}

j. The proposal is not negotiable. In the section on the scope

of negot1at1ons, numerous suggest1ons are g1ven for contro111ng
’ the sdﬁpe of negotiations. By maintaining that a subJeq; is
~nonnegot1ab]e the spokesman_ has again avoided a direct "no

. Ignore some proposals. Sometimes a rejection of a proposal .

can be achieved by éimp]y ignoring the subject. After awhile,
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, the union‘gets the message without management ever offering

an outright rejection.

In §ummary; the maintenance of good human }e1ations at the bargain:
ng table is just as imporgant as the quality of proposals and counter-
proposals made. The author has observed a‘:EEBE?yof instances when a.
ver& gooﬁ labor contract was negotiated more through the practice of

NN P
- good human relations than through the skillful use of bargaining tactics.
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‘ V. HOW TO OVERCOME MAJOR OBSTACLES )

<

As the American economy continues to stagnate during the 1980s, the
pubTlic sector‘wi11 no longer hive the financial resources to support much
thal ex1sted.unti1 that time. The significant deve]épment in public

service during the 1980s will be how to make do with less! In other

3

words, the test of government in the 1980s will be to find how to‘be ,

’

more sproductive with less resources. There are a number of obstacles ,in .
the public sector that are more product?ve w;th less, howevér. Unlike
the private sector, which, in orQer.to’snrviye, must.be fequpsive to ‘
customer demands, fhe public sector has a number of 1mpedimenté to A
improved productivity? : . " .
1. Public employeds have political

power to resist unwanted im-
. provements in productivity

<4

Unlike emp]qyees in a private company who hayé no cont;of over th;
' appointment or behavior of thevéompaﬁy'§ boa;d of director;, Pub]ic :
e@p1oyees (teachers especiaﬁ]y) havelponsiderab1e power in inﬁ]uencihg
. both the selection and -behavior of their employers. For'examp1e, in
hundreds of cdhmunitiés, organized teachers have played a decisive ro]e'
in who is elected to the school boérd. After'being e1ected'by their
.employees to such a position,‘tpese sphool board members ar; c0ntinuoﬁs1y
subject to political prassure when thefscpoo1 board etteMbtsﬁto under-

- take productivity improvements which“do not meet with the approval of
. “ - . .

the teache?s.

-




"~ through co]]ective bargaining Naturally, most attempts at improved

<

.

-

ubargaqning in almost a]] situations. Public emp]oyees wild usually -

"by employees as demands for more work. . PR
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2. « Most public employees "have collective’
bargaining rights

Not.only do pubiic employees have the power to reSist unwanted pro~

ductiv1ty changes through political.activism, but they can also reSist

-

productiVity involve, changing "working conditidns," a mandated topic of - -

resist such changes aggressively, since such improvements are oftep seen
\

~ -
’ ¢

3. The work of -public empldyees is , .
“often prescribed by law . . . ‘

.

The work of manj public empioyees (e.g., policemen, teaéhers, fire-

¢ o

hen, etc.) are often fingd by some legal provision, such as a civil

14

service regu]ation Before the work of these persons can be changed
substantia]]y, those regulations mgst first be amended. As a result,

N

mprovements in public sector prodyctivity are further hanééred.ﬁy such

obstacles. ot

Take teachers &s an exang%e.\ Schooi bpards_are cqnsiderabiy‘ s (’

v »

restricted 1n their freedom to change the workload'of teachers because-

] .
there are numerous overriding br%vi§ions of law. Most states have
impdsed limits on;ciass’size, 1imits on numbers of students whicn may
be aSSigned to teachers, minimum number of required ctassroom hours,‘
minimum class Sizes, buiiding requirements,, curriculum mandates, ad

1

infinitum. Due to these restrictions, there is little freedom left to

the local school board to improve productivity.

. . ) v .
» . . > a
\
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4, Publ:c employee evaluation systems - .
' are not based on productivity

In éomparison to private sector employees, public employees are less
eva1uatedoon factors re1ated to productivity. One reason for this
di%par;ty is that-government seems less able than private enterprise to
definé jts objectives. Natura]Ty, 1f there is confusion over the purpose
of an agency, there can be 11tt1e meaningful evaluation of employee per-
formance--since product1v1ty can be measured only in terms of progress ﬁ

toward objectives. As a matter of fact, most pub11c employees are not

compensated on the basis of improved productivity, but on job longevity, ,

_which may well be irrelevant to' productivity.

<

5. Many public employees have .

. job_security - h ‘ . '
Ao integral part of improving productivity is.t edom to trans-

fer, reassign, or ‘dismiss incompetent employees. Since large n
public employees are protetted from dismissal by a variety of laws and

regulations, public service is more: likely to keep incompetent qugoyees

than 19/€;e case in private-industry, where dismissal based upon incom- .

.

7 . .
peteficy or lack of need is much more common. . Iy

»

)

.

L}

6.. - Public employees have a grass~
roots constituency )

Firefighters, policemen, and teachers are all our neighbors. °As
such, they have an opportunity to influence their job welfare in a way
that a private employee does not have. Whereas, the private industry
employee -can do Tittle go]itica11x to.inf]ﬁénce his job welfare, the
public ehployee can appeal to the voters in an at&ehpt to improve his

A
v - .

lot. ) .

rd
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7. Publjc employees generally resist
attempts to improve productivity

Although many workers in industry understand and support gmprove-
ments in productivity (m&?e profit often means more pay), public employees .
often resist such¢§ff0rts for a number of.reasons: '
a. What the employee sees as improved productivity is often
different from what the employer perceives. \
b. Many employees view attempts at'improved productivity as R
greater dqﬂﬁﬁds on their own fime and energy. ’

////ZNZT Public employees fﬁnd it,hardér to see a ré]ationship between
their salaries and productiyfity. They often seem to feel that
their salaries should increase even if‘productivity does not.

‘ d. Unions, and some of their members, seem to see improved

productivity as a first step fo layoffs. K Naturally, layoffs

are highly feared by employees in every sector. . . -

8.  Public service is a monopoly

£

Most pubfic service must take place py law. Most public.service
must take'p1ace yeat after year, despife shortcomings or diminishing
needs. No matter how unproductﬁye any public service may become, it fs'
Tikely to continue. Under such conditions, is it\aqy wonder that pro-
ductivity is low in'govgrhment seryice? In this regard, government isy
an irony. While on the one hand the federal government'tries to destroy
any private cowpany that gives even the appearance of)a~monopo1y, the
same government operates the nation's 1arg§sf\m0nopo1ies. Only a poljiti-

ciah can understand such convo]hted logic! But even béyond the obstacles

to improved productivity inherent in public service, there are a number

t

)
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of common obstacles which can be expected to be encountered in the

bargaining process:

d.

Credibii‘ty can be enhanced in a number of ways:

Absence of credibility. If successful negotiations are to take ”
. LN
place, the chief negotiator mu§t establish a personal credi-

.bility. In other words, the chief negotiator must be viewed

by the opposing team as a person who represents his client with <
authority and accuracy. Failure to achieve such credibility |
will inevitab]yb;gzﬁit»in unnecessary atrimony, loss gf time,

and misunderstandings, all of which should be avoided.;}

\

(1) Credibility can be iaproved bynthe demonstration of
authority, qaﬁ; authority is best demonstrated by proving
that one can deliver exact]y what is promf%ed or that one
can stop an unacceptable action by tte opponent. For
example, if the chief negotiator for a government agency
may state that he will arrange for some time off with pay
for a meet]ng with certain union members, he must then not
only demonstrate his authority in delivering on such a
promise, but he must also e§tab1ish a more friendly
relationship while setting the stage for a return, futurg

.

favor. . N . ‘ D <

(2) Honesty establishes the foundation for credibility. In

order to be honest in negotiw however, ohe is not

’?equired to tell all. “Tn negotiations honesty can be

)
measured by the absence ¢f dishonesty. ‘

4
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(3) When a mistake fs made ogxghich the opponent is.aware, it
should usua]]jibe admitted. The unwillingness to admit an
obvious mistake can raise serious questions regarding the
negotiator's credibility. ' _ "

M >

b. Bypassing. Since public sector negotiations iake place in a
political arena, there is md?e 1ike1iheod that the negotia?ions
process may invo]ve others than just the two exclusive spokeé-
men. FQr examp]e negot1at1ons in the pub11c sectoiﬁpave been (
known to include negotiations between the union president and .

. the city counci]vfhairman, or between the chief executive and
the shop steward. All suph negotiations which might take g]aée

' . outside of that between the two official chief spokesmen should

\\ . be avoided. Some of the ways that bypassing can.be avoide? qre;
(1) The two spokesmen should try to enter in}o an understaneing“
that all negotiations will take place exclusively between
them:l ' . ¢

(2) Bach negotiator should educate his'oyn constituents as £o
the leadership role of the chiefinegotiater. !

(3) Persons who insist on trying to bypass the exclusive
spoke§men should be identified and isolated from the
negotiations process

Bypassing is not an exper1ence unknown to the: author and in a

few instances he was unable to. stop the:process when th1s

occurred, the onTy avenue left was‘to inforh the opposing

negotiator that there Qou]d be no concessions made by mahage-

ment, except those ectua]]y made at the bargaining table by

‘management's official spokesman. Additiona]]jﬁ the author had

»

. C ' IU\



.to resort to communicating with the president of the uni@n.

L3 K -
suggestions»

s

o . | )

' ‘ &

The following &eanwwhen negotiations were reopened, the problem
. R

no longer existed. © . ,
Lack of expertise. Every negofiator has a beginning, and at.the- ‘7
) ) ) ,_v)

beginaing the negofiator is likely to make some mistakes. The

best way to avoid the mistakes of the;beginner is to unde;t;ke

certain preparétory steps: ‘

(]l Attend as many seminérs on negotiations and labor relations
as possible. »

(2) Read every book available on the process of -negotiations.

(3) Serve on a negotiations team as a member.

(4) Undertake some 17ght negotiations whenever the opportunity

-

' ani?é;. ‘ ‘ _
%ime

. Time is the fixed funnel through which all human \ S
endeavor must pass. Time can neifher be 1engthéned nor A .
. 5 ~ .

shortened. It can be used,_however, with varyiqg degrees of
efficiency. Time can be-a friend or foe. Often when it)}s your
)

friend, it is the foe of the adversary,-and when time is on the’
- o« o, \ ‘

side of the adversary, it is'1ikely against you. The point is, »
an.effeétive negotiator must learn to manage time. Although

some general suggestioﬁs'are foundljn‘this'book under the !

section enti@]qd, "How to Manage fime," here are a few specific
e

\ .
(1) Set up a negotiations schedule. This means a beginning for -

negotiations must be established and an ending date must be
. !

set. The schedule must include tile for an impasse resolu-

. tion. pnoce§s and time for’the partie% to ratify a proposed’
. \ . 3

° »

™
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_agreement. This schedule,. then, becomes the time framework
within which negotiations take place.
(2) The length of meetings should be limited gepera11y to about
three hours and the meetings should be.restricted to the
business of negotiations. fhis does not include frequen£
and 1ehgthy raucuses, since such breaks are proof that h
semebody is not preparéd. A
(3) A1l meetings should be schedu]ed'in advance. Such a
schedule allows for proper planping and preparation.
(4) A1l necessary homework should be done prior to each
meeting. There is no emcuse for otherwise.
(5) Eachunegetiation session‘shou[g'have an agreed-upon agenda.

An agenda helps assure-that-negotiations will stay on the

“ subject and end on target.

(6) The experienced negotiator knows how to de1egate the work of

negotiations to other team members. Team members can per-

™

form resgarch, an errands, prepare documents, make
telephone ;a11s, conduct needed interviews, prepare tenta—‘
tiyelpositions, etc.--all of whifh relieves the chief
negotiatdr from chores which might detract from his main
function. . .

Prejudice., The relationship between a labor union and a,

management team at the bargaining table is adversary. This

Jeans that, although the parties may oppose each other's points

of view with respect to topics under discussion, it does not

necessarily mean that the parties are enemies. After all, the

/.. . 1(}2 ; -

L)
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labor contract forms astype of permangg; marriage, SO
animosities should be minimized to every possible extent. \5

Making the normal adveréary relationship hore’difficuit, however,
_is the preconceived view tqgt the other sidé is always wrong'and
yéur side.is always rjgﬁt. This misperception exists Qn'both
sides of the table. The union frequently views management as an
exploiter of the working man, whi]e‘man§gement’often views the
union as the chief threat to its right to manage. Given such‘
prejudices, an air o% suspicion sbmétimes exists at the bargain-
ing table, and can easi]y:1ead to misunderstandings, mi;judg-

ments, and an unwillingress to take risks. '/(

To overcome such prejuéices, boﬁﬁzgi;:ies'muét?examfne objec- .
tively theiriown feé]iﬁgs and attitu s, and make every

reasonable effort to follow all o} the rules of good faith

bargaining. Basically, this means that both parties should -
sincerely attdfpt to understand-the point of view of the . 2

opponent anq.lb seek a voluntary Jrrangement that is acceptable |

to both parties. -

Econdmic debressionf ’The one ob%tac]e that has influenced
coT]eQFive-bargaining,in the pubic sector’(énd the‘private ’gr
sector) during the past few years has been fhe'poor econo%ic
state of thg natign, While America was growing in economic
strength and prospérit;,-there was 91Ways §ometbing available

to give public employees. That ali changed, howeyer, by the

end of the 1970's decade. With inflation becbmingqan almost

103
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accepted way of life, pubfic employees are fortunate just to

maihtain their current standard of living.
L}

The 1980s will not produce an economy which provides prosperity

—for'the public sector. The only way that public employees can

hope to maintain their established standard of living is to

cooperate in finding ways to be more productive. This will mean

. cutting back on public work forces and producing more from those

who remain. It's that simple!

Translated to the bargaining tab]e,‘this'means that management
should insist on union cooperation in impro&ing productivity,
even at the expense of laying off some public employees. CLest
one fear that @hose 1a{2*?ff will starve, it is unlikely that
this will habpen,'since these people will find employment
someplace }n the private sector. There js no choice for.the
union but to cooperate in such attempts to improve produétivity.
Failure to cooperate wi!] certainly result in a continuing

decline in the sgandard of living for public employees.
. b

Bargaining §Eope. As discussed in the section, "How to Manage

the Scope of Negotiations,"'arguments over qre scope of bargain-

.ing are inevitable. That section discusses in detail how to

4

minimize problems in this area and how to keep the scope of
bargaining reasonably 1imited tp salaries, benefits, and -
"Workin%/gpnditions.f

Leaks. "The author remembers an occasion where he was authorized
by a superintendent of schools to agree to allow the establish-

ment of a sick leave bank. However, before the concession was

10y
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made as a part of a cqrefu]]y prepared "package." The supe?in-

tendent "eonfided" in a relative, who in ttrn told the union.

Naturally, as a result of the 1eak,'the granting of the sick

leave bank did not have sthe 1everage that it otherwise wou]d

have carried. Such breaches in conf1dent1a11ty must not be-
tolerated. There are a number of methods which can be
employed to m1n1m1ze such unfortunate occurrences:

(1) If leaks come from the govern1ng body, the chief negot1ator
cdn reeeiye his instructions by tali&ng individually w1th
hembe?s Bf e governing body. ;

(2) If leaks come from members of the negotiating team, the
negdtiato} can "plant” a few incorrect pieces of informa-
tion. Additionally, team members can Qe remindee of the
danger to thejr job secunity, if they are found communij
cating with }He opponents. )

(53 0f course, the'primary means of maintaining confidentiality

is to restrict all crucial information to the chief

negotiator or enly to those with proven trustworthiness.

(4) Once the guilty party has been identified, he should be

isolated from all negotiation§’transactions.

- -
Discussion errors. Poor discussion habits at the bargaining

“table contribute m:;:/;p»the waste of time, as well as creating

mi sunderstandings. tfifough superfluous information. By knowing
what the ch}ef discussion errors are, the reader should be
able to take appropriate action to correct suchthabits. The

chief discussion errors ares

N lU(B“ »

/




(1) Allowing for interruptions. .If,negotiatfons are to proceed.

96

.

émooth]y, each negotiator must be a]]owed to make his point
without interruption from his opponent. Although giving
such an opportunity to one's opponent may require: consider-
able patience and discipline, in the long run it is the
only practiée to follow. -If constant interruptions go un-
checked, they typically escalate into discussion habits
which gée counterproductive.

Debate rather than discussion. Negotiations is a methodical

process of each party presenting an ideal pos®tion.and then

searching for a common ground of agreement. The search for

Y

a common ground of agreement consists of exchanging

counterproposals which come successively closer to the
D

common ground of ggreement. A Negotiations is not a debate.

Negotiations is not ah argument to be "won" by either side.
by . .

Debate and argument only drive thebopponent into a hardened

*

position. And the main skill of negotiations is to entice

'

the adversary party aygy from a given position.

&y

We-know-it-all. Often the chief negotiator will come to the

bargaining table with the view that he knows everythiné :
about the items under discussion--including where the

parties should settle. This close-minded approach &o
negotiatiofls makes concegsions difficuft, especially if the
negotiator has convinced himself, as we]f as his co]]eague§
(and hig emp]oyeri that he knows all. Negotiations should
bé entered into with an open mind. ﬁAnything Tess will

create unnecéssary obstacles.

1yg | | :
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(4) Ad hom1nem\arguments Frequently the insecure or inex-

97.

perienced ﬂigot1ator w111 attack his opponent personally,

rather than 'focus on the issue under negotiations. Some-

\

times this u ethical technique is done purposely to under-*
mine the oppoiing negotiator. Whether the tactic is inten-
tional or unintentional, it should not be allowed to

-~

persist. Ad hominem attacks on a fellow professional. s
negotiator can %n]y lead to undesirable results. The best
way to handle deh misbehavior, if private gonfrontation
does not correct\it; is to openly poinf out each attack
which is persona1 1n nature and to show that such arguments
will lead to a favorab]e contract for efther party.

[

Failure to listen. Although negotiations requires con-

siderable creative thinking, no negotiator can do his job

if he does not listen carefully to his opponent. After all,

if .one does not understand the problem, and the sugges-
tions being mdde to so]&e the problem, how can a sé]ution
be found? One of the b?st ways to test your listening
ability is to‘repeat in your own words what your adversary
has just stated. If you have misunderstood, you will

certainly pe 50" informed.

—

-defined priiorities. A1l negotiations have important issues

. jo IN

and unimportant issues. The trick is to know your own priori-

—, ties and, withput his knowing it, discover the priorities of

the oppopent. Failure to identify priorities on either side of

\.\

the table resuflits in certain impasse. By inadvertenf]y giving

away one's chipf concesSions without a response in kind, issues

1/; ; j‘

R :
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are left on the table wh+chj:iinot be traded away. As a result,

' an imﬁasse exists which will probably be difficult to resolve.

~

To start with, each party should arrange his 1ist of wants and
rejections in prioritj orderf,Then, through the process of .
careful qué;tioning and intelligent 1i§tenin§, the priority ,Jist.
of the opponent[#hou]d be sought Sut. The party that can perform
this process best is likelJ to be the "winner" of negotiations.

‘Union political needs. “A 1qbor union is a political body in that"

it'must cater to the wishes of the vérious ifterests withig the

be diverse, making concensus very difficult. As a result;
although the union leadership may be willing to settle on a )
'contract, a portion of the membership may be so vocal as to make
. ratification impossible. Therefore, the manaéeﬁent negotiator
may have to employ supreme skill in;constructing a final offer

which will satisfy both the political needs of the union and

the governing body of the government agency.

In most cases, however, a large diverse bargaining unit can work

3

to the advantage of management, since management can make
impoftant concessions which are of value to é]i members of the
bargaining unit--leaving the union to resplve s ;cia1 interest
arguments among its members. In such situations, the majdrity
of the union membership u;ua11y realizes that if it wants a
labor contract on.the impBrtant issues, it must drop its

special interest and minority demgﬂgs. . " . .

L3

FE

13

(4

union, In larde bargaining-units, these political interests can

.
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¢.” Diffused governance. One of the chief problems which a manage- iy

ment negotiator faces in the pub11c sector is the lack of clear
management 1n1t1at1ve. Most governmqqt agencﬁes are governeé p
by politicians and managed by gﬁreaucrats, a combination which
.caﬁ Teave the negotiator in é guandary as to what concessions
. are authorized. The best way to miﬁimize the problem of
diffuse governance is to seize the initiative and shéw the
- govekqing body and the chief executive exact]j @Hat must\Be
done to reach an'agrgement which is good ,for both managemént

2 »
and the union. Such a plan usually means laying out the objec-

\J
tives of negotiations in rather broad terms, leaving the actual

s
wr,

pegotiations strategy to the chief negotiator.

Such an overall set o% objeqtives which can bevlpid out for the

governing body to approve could be these: -

= (1) The chief negotiélor shall not negotiate the policy-making

functions of the govefﬁing body, excépt in tHe areas of
compensation,\benefits, and "working conditions."

(2) The chief negotiator:sha11 ensure that a good day's work
is given for a good day's pay; that there shall b; no de- , i’/,/
creasé in‘thé\qugliiy or quantity of work performed by the

14
workforce. .

(3) A1l monetary corfcessions shall be withAn prior specified
N and approved guidelines.
« (4) The chief negotiator will not enter into any agreements

which removes the right’ to manage the agency. . x

: 109
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(5) The chief negotiator will hegotiate a contract which ~
> provides labor, peace during th; life of the contract and

(- " gives rise to;on1y reasonable gri%v§nces..J

(6) The ghief‘neéotiator shall make timely reports to the
governing body. '

The guidelines listed above ‘give ‘the chief negotiatof the

overall objectives of Ehe agency, but, at-the same time, '

1ﬂprovﬁdé considerable flexibility for negotiations.




Vi. HOW TO AVOID THE MOST

SERIOUS ERRORS

AS

i

In his book Bargainiqg Tactics, the author discusses some 300
practical negotiations techniques. A moPe accurate title for that book
might have beén "Lessons Learned from 300 Negotiations Errors,” for in
many 1nstanceé the bargaining tactics di;cussed in\the bo6k were the
di;ect results of errors made. ’Eveny negotiator is gojng to make mis-
takes: The important issue, though, is whether the negotiator Tearns-
anything from the errors. Listed below are over twenty common and
serious- errors that negotiators (particularly novice negotiators) make.
After reading this list, there should be no excuse for a egotiapor tb
make any of these errors. The author only wishes he hac(n

had access to

' suchigformation before he entered into the collective bargaining field.

1. Absence of a strategy plan
A negotiations strategy is an overall plan to accomplish an objec-

>

* tive. A1l labor negotiations should be preceded by such an overall plan.

»

Just as the un%o;/Lsua11y has c]éar objectives it wishes to achieve, and
has developed a masfén plan for acﬁieving those objectives,'so should
management clearly define its negotiations objectives and develop a
strategy for achieving 'those objectives. This fundamental principle
cannot be over-stressed. Failure to have a master strategy plan will
inevitably result in wasﬁed effort and deteriorated employee relations.

101
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2.  Failure to perform homework

Unden normal circumstances, for every hour spenf at the bargaining
table, at least three hours are spent in related work away frdm the table.
Although the author has known of a few pegotiators who were SO expert

that ‘this general rule does not apply, ppe rule in negotiations is to

do one's homework. There is no single act which wil]'strengthen a nego- o
tiator more than the act of preparing thoroughly for each item under

negotiations. Knowledge gained through homework is one of the most

impo}tant sources of power in negotiationf. :Finding'ihe time to perform
extensive homework can be a problem for the negotiator, so it is essen-

’) tial.to learn-to use time effectively.

‘3. Large initial offers

~ Under the "Bou]wari§m" approach to collective bargaining, management
decides in advance what it honestly thinks it\ban afford to‘give at thg
bargaining table and what it things is fair to the employees. It ppen
makes those offers without the intermediary steps normally associated
with negotiations. Although this approach may sound reasonable from
management's point of ;féw, and may even work in some unusual situatipn%,'
it is not recommended for most labor negotiations. Generally speaking,
it is a serious error for the management negotiator to/;nitia11y make
offers which are in reality the "final" offers. Such a practice can be
ill-advised, i% not dangerous, for a number of reasons.
a. Such a practice may generate an allegation from the union of an
‘unfair labor practice, in that (as alleged by the union) manage-
ment is bargaining in "bad faith" by r§§using to‘make any

compromises. When caught in such a position, management is [

112 - . \ )
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N /,usua11y under'considérab1e pressure to make further conces-
sions--concessions which were not pjanned and likely beyond what
management should agree to. -

)
b. .A large initial offer by management deprives the union of the

needed s;tisfaction to work for compromises. The union is a
political body and can keep its megpershib only it the member-
ship perceiyes that the union is seriously working for the
benefit of Qorkers. [f .management maLes quick and 1arge
initial concessions, such action is likely to appear to the =
employees faat either the union is not working or that there is
no need for the union. Jeither view will be tolerated by the
union. ; o

c. Large initial offers by management may go beyond what would bg
necessary if negotiations were carried on in the more tradi- &
tional manner. ‘

4, Dialogue between the union and the
agency governing body

As "an inexperienced negotiator many years ago, I found myself in a
situation where the union was able to communicate during negotiations
directly with the chief executive oF the agency. Naturally, this
arrangement resulted in very unsuccessful négotiations. As a result of
these direct comm&nigations, my authority as chief neéotiator began to
crumble, and the chief executive was manipulated into a posipion which
éaused some very bad concessions to bg made. Thé general rule that )

should never be violated is simple: A1l negotiations should take place

exclusively through theﬁgesignated chief spokesman.

t

»
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5. Verbal agreements ’

4
In the mid-1960s, I was in New York City as an obsérver of a strike

by some 50,000 public school teachers.‘ As «the strike became more intense,

the mayor became d?reet]y involved in the negotiations process; much to

0y

the pleasure gf the union. Finally, television reportéyythat an agree-

ment had been reached betwéen the union and the mayor. «The television
‘e A 4

_news showed the two men shaking hands and stating that they had reached

an, agreement on all of the remaining critical issues. [ remember wonder-

~

ing at the timeaif the “"agreement', was in writing., An hour or so later,

the television news interviewed the union leader who described the terms

of the agreement. So far, so good. Abput an hour later, the television
bt

' news interviewed the mayor, who described-his understanding of the terms

of the agreem%nt. Naturally, the two men sfated'different terms, because

the agreement was not in writing. Under therbsycho1ogy of c]osd(g, both

par;ies are in desperate need to agree; therefore, the negotiatérs are
1ike1y to hear and see only those things which seem to produce agreement.

If all agreements are put in writing, there is far less chance of mis-

undersfanding. In other words, an unwritten agreement is not worth the

paper it's not written en!

6. Unauthorized offers

' No professional negotiator sth]d ever make an offer which in his
best judgment widl not be approved by his principals. The negotiator
who qénnot)de]iver on the agreements entered into by g handshake is
likely to be soon unemployed. .For the experienced negotiator, broad
authority to negotiate is preferable to narrow authority. However, the

danger of broad authority is that the negotiéfor may agree to a specific

\

¢

»

-
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item that the app?oving body will not agrez/%o.' On the other hand, the

removes needed flexibility

?

difficulty with narrow authority is that i .
for negotiaffons. Regardless d} the scope of éythority given to the

-~ negotiator, however, the negotiator must bring back a proﬁosed agreemept
which, to the negotiator'g know]edgéb is within the authority granteégby

* the employer. Failure to do so will seriously tUndermine the negotiator,
embarrass the governing bdd&,‘and dahéerous]y éomp]%cate final settle- ‘
ment. £ . ) .

The ;uthor recalls one experience in upétate New York, where the ‘ .‘

governing body authorized a certain per;entage i;crease.for emp1oy;es.
An agreement was brought'in at that percentage, only to djscéver that
the -governing body me;nt that the pércéntage increase was to have
included the annual (merit) step increase. Neéd]ess to say, there were .
some heated arguments before the miéunaerstanding wés finally worked °

oft. Incidentally, the author was not asked to return to that community
»

-

for the next year's negotiations. ‘o

7. Surprise disputes .

.

One of the main purposes of labor negotiations is to arrive ét a

written contract governing benefits and working conditions so tha%‘there
will be no misunderstandings about who is to do what.\ Thefefore; before
*  the final agreement is prepared for printing énd presgnfation‘toﬁthe two
approving bodies,ﬁthere should be a careful "jo%nt" reading of the
proposed agreement. The "reading" ig‘a'session where the final contract
_is read in its entirety to be sure that there are no mis:;derstandings.
In one situation when this reading was by-passed, it was not discovered

*‘

until the final printing that an item.had been left out which the union

) ) 7 -
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_maintained was an item of agreement. Although it will never be known

for sure who was right and who was wrong, the misunderstanding did create
. . L
a serious problem, and it could have been avoided by simp1§ taking the

time for a joint readfng.

8. Rejectidn of a reasonable offer ' ~

Not all negotiations proposals are rejected for good reason. Some

are rejected due to stubbornness, while others.may be rejected on a whim.

In negotiations, some proposals are rejected because they are included in
a negotiations "package" offer. Hﬁd the same offer been considered on
it; own -individual merits, it might have been accepted. In some cases, a
few proposals are rejectéd as a form of retaliation. Under ideal cir-
cumstanées, none of these ;ejections should take place, but in real life
they- do. 'Idea11y, all negotiatorg should be reasonable at all times and
should accept all reasonaé]e offers; but, unfortunately, not all nego-
tiations exchanges are reésonab]e. K |

The rejection of a reasonable dehand usually creates problems at
the bargaining table, since the party whose demand is unreasonably
rejected develops a feeling-ef being treated unfairly. Quite likely,
these negatzve fee]ingé will interfere with the progress of negotiations.
Furthermore, either partx runs the risk of losing a good contract for its
refusal to accept a "reasonab1e“ proposal. The author can'cite many .
situations where the employer turneé\ﬁown a reasonable offer by the
union, only to accept the same offer later under the threat of a strike
or as the result of a strike. In summary, reasondb]e offers should be

taken advantqge of, and the parties should move on to reaching a f1na1

settlement. R
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9, Overreacting to stress .
x »

fhe process of negotiationé can produce stre§s among the partici-

_pants. Some megfings are 16;9, creating a state of fatigue. Some nego-

T) tiations problems are so complex that there seems to be no solution,
creating a sense of frustration. Some séssions iné]ude threats, wﬁ?ch
often create a sense of fear. When concessions afe made under stress,

.. the change for error i;"increased co;siderab1y. The best way to avoid
such errors js,to minimize stressful situations and to‘Le aware that
when you are undeF stress that you tHink less clearly than you would
under more:norma1 conditions. , ' ke

There dre'many ways to avoid and reduce stress. As a matter of
fact, most af the suggestions for effective negotiations either directly

* ’
. )
or indirectly avoid or reduce stress because the suggestions result in

skills which help the negotiator control the nature of the nqgoqﬁations
process, and stress is less 1ikely when one is in control of the situa-
tion. However, here are some brief suggestions: 3
a. Keep meetings brief, usually no more than three hours. 5
b. Have meetings OT}X qun'rea1 negotiations progress will take
place. ) ,
c. Prepére carefully for each meeting so that you are the most - . \
know]gdgeab]e’person preseﬁt onvwhatever issues are under
consideration.

- d. Allow yourself ample time to negotiate.

.Y
e. Take a caucus when tensions arise, or recess the meeting

P

. untﬁ] a later date.




10. Agreement based on inaccurate
information

v

As pweviously stated, knowledge is strength in negotiations. The
negotiator who is better informed on all issues than anyone else at the

bargaining table has the best chance of being in control of the s{tua-
tién. Failure to be completely informed on all topics can lead to some
serious and.expensive errors. fﬁe‘most usual area where errors are made
is compensation, since a number of factors must be considered in anti-
cipating 5@]aries.in the future--such factors as turnover, salary vacancy
factors, step increases, salary upgradings, variations in numbers of
.employees, job reclassifications, etc. Generally speaking, the larger
the system, the more diffjcu]f to predict with accuracy what the agzﬂal
cost of a given salary offer will be in eighteen months. '
But not all mistakes are nfeasured solely in terms of dollars and

cents. For example, in an East Coast school district, a school board
negotiator agreed to grant a cqnference to all teachers who did not
receive their requested transfer to qndther schog] or to a different
assignment within %he school. The negotiator ag;eed to this because bf
indications that teachers generally were not interested in taking advan-
tage of such a conference opportunity— The concession was made on in-
accurate information. Almost all the teachers who did not receive the
requested transfer géquested a cqnference. Not only did the conferences’
take tf@e away f;om administrators, which they could i11 afford to give,
but the conferences produced a number of grievances, ba§ed:upon the
information obtained in the conferences. The negotiator later édmitted
that had accurate {nfofmation been received, the concession would not

L]

have been made.
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11. Lying (and worse, getting caught) -

The conduct of human relations based upon lies can only Tead to
mutually destructive relationships. When excﬁanges between members of
'society are based upon deceit, all civilized rules fall by the way and
man resorts to brute strength in order to get his way. If negotiators
cannot trust fnformgiion givgn by the other, the entire negotiations pro-
cess breaks down: For labor and mdnagement to reéch mutually agreeable
solutions under which both can 1live, there must be an exchange of truth.
-jﬁﬂgts must be presented so thag accommodations can be worked out. The
. very foundation of negotiat16n§ is based upon an assumption that each
y

party is being honest. Lying, then, becomes a quick way to destroy the

megotiations process, especially if caught! .
) p

12. Improper use of management demands

- Prior to mandated collective bargainiég in the public sector,
governing bodies of public agencies were generally free po determine
working conditions and set wages based upon judgments made by the
governing bodies. When collective bargaining was introduced into the
public services, governing bodies for the first time were required to . -
negotiate before making deci;ions concerning compensation, benefits,
and working conditions of public employees. Consequently, collective
bargaining, as percéivéd by the public employee unions, is basically a
one-way process. The union is the moving party, making demands of
management, while management generally is in a responding position.
Consequeni]y, when management attemgts to use the collective bargaining

process to make demands of its employees, there is understandable

resentment. If such demands are carried very far, the union will  very

11
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. likely respond with effective hostiiity. That is the main reason thag.
- governing bodies should not use the Sargainigg process to achieve its
goals for the use of the workforce. After all, management already has

. ‘ “the right to direct the workforce, and, one of management's main objectives

in" negotiations is to retain that right.

But there are other reasons why management should a}oid generally

the use of manaéement demands ;-

a. éy 1ﬁyoking its own demands, mdnagement mﬁy inadvertently expand
the scope of bargaining beyond that which is required by 1qw or
beyond that which is advisable. For example, in a recent nego-
tiations situation, the governing body of a public agency, which

‘ had an inexperienced spokesman, decided to demand that employees
be evaluated twice each year, rather than the existing annual
evé]uation. The first consequence of this error was that
management introducéd*a topic beyond the required scope of -
bargaining, and as a result, made employee e%iiuation a topic
6f bargai%ing forever more. Second, the demand infuriated the
union, which led to serious negotiations difficulties. The
third consequence Teads to the next: point.

b. When management int}oduces 1ts#0Wn demands, it may be required
to pay for it. In the case referred to above, the union ’
responded that it would agree to birannual eva]uaiions, but only
if management would change thé pature of the evaluation process.
At that point, management found itself in the position of
having to pay for a right which it had at the outset.

c. THe union might accept management's demand. As experieﬁced

negotiators are aware, some demands are introduced for "padding"

RIC Les
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purposes; ,i.e.,|to have something to give up in the negotia-
tions process. {However, in the-rush of negotiations, it is
possible that the union might accept-the demand before it can be

withdrawn. A situation such as this developed in a 3choo1‘

district, where|the school board intréduced a demand thap all

"teachers submit|a report of professional books which teachers -
had read during|the year. Béfore the demand éou]d be with- |
drawn, the unioh had'agreed to it. ConséquentJy, teachers were
required to wri%é reports they resented, and gdministrators were
forced to read reports ih which they Hgd no interg§t, or time, |
to read. The following year, the school board wés in the awk-
ward posiii?n ok suggesting that such reports would no longer

be qeedeg. |

13. Disclosing confidential information

Basic to the strategy of all negotiations is not dllowing the
adveriary to know your gpa]s, objectives, st;;;é;ies, and weak points.
For e;amp1e, if the unioh knows in advance of negotiations thai the
employer is willing to gb as far aé a 10 percent salary increase, the
union is certainly goingifo expect no less than 10 percent. Therefore,
management will certa1n1¥ have to settle for more than 10 percent. In
one particularly d1ff1cu]t set of negot1at1ons, when the author was
asked hy the governing body to "ckean up“ the labor contract (there was
much bad language in the contract), the Winchpiﬁ of management's team
strategy was tolfina11y agree to binding arbitration of grievances, inh
return for numerous langliage changes in the contract. The strategy was

. »
working fine until about halfway through the negotiations when the union

attitude seemed to harden. The reason for the changed attitude soon came
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grievances would be settled by an impartial arbitrator! .

112

)

to light. A member oflthe govefning body had naively told a union

-

member that the emp]oyées should be very happy next year, since their

L] -

' ¢
14. One-on-one negotiations
~ There is a popular myth that negotiations deals are made privately
in back rooms and bars. Although such actions may take place occa-
sionally, they are not the norm, and rightf&]]y so. When the tWOlchief
negotiators me one confidéntia]]x to work out a deal, there are a
number d;/;;;;it:Tk . -

/ a. Since no witnhesses or team'members are present, there is an
increased possibility of misunderstanding as to what was -
agreed.

“ b. Union members Might find out about the meetings.and conclude

J that their best interests were being sold away. ‘

) c. Such meetings deprive the negotiators bf valuable assista;ce

’ from their team members.

|15 Renegi&g \

B A]though?%]] agreements reached during the process of negotiations

are tentative pending fiba] approval of the tyo governing*bodies, suih

agreewents are, for all égactiéql.purposes, bi;ding on thé negotiators--
a;suming no valid reason to change one's po§ition. Therefore, reneging
on tentative agreementa\is simply not done by experienced and profes- ’

sionawnegotiators. René ng destroys trust, undermines the credibility

of the negotiator, and makes the néﬁotiagions process ofy questionable
value. For examples; the author was forced to renegé on a promise that

accumulated sick leave would appear on employee paychecks. As it turned
123 ‘
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out, the payroll office could not arrange with data proéessing to provide

such a service. Unfortunately, one of the concessions made by the union
was offered under the condition that such information would appear on the

. paychecks. Understandably, the bfeaking of this promise créated a

credibility obstacle in future negotiations. .

% . }

16. Underestimating seriousness

As stated earlier, the experiencedﬁand perceptive negotiator is able
to determine what issues are most importént to the opposing party.
%at]ure to identify the importaﬁt issues, and failure to 1isten care-
fully to concerns expressed by the union can result in, a misjudging of
what the union yi]] do. Many yearslago when the author represented an '
emp]d&ee organization, the ‘governing body dgciqed that all teachers
should be required to take a 1qu1ty oéth. The gove;ning body was
" informed that such a demand‘wou1d.never be accepted by thf staff,-but
the governihg counci]iseemed not to uﬁderstand the seriousness of the
matééé——vAs a result, the‘eﬁp1oyees held press conferences, letters were
wr1t%én by the dozens, te]ephone calls were ‘made to the homes of the
gouncil members, and demonstrat1ons were held in pub11c ptaces. As a
. result, the g&vern1ng body was made to look foolish and it eyentua]ly
‘had to back down."The whole affair turned out to be a real loss .for
managément. ' ' ’

Many public emp]oy%e str1kes have been prec1p1tated by the employer's

fa11ure to understand-the seriousness of the unresolved issues as we]] as

the seriousnéss of the un1on ‘s threats to strike. In too many §1tga-

tions, the employer made a concession during the strike which it could

have made prior to the strike. Such concessions have a tendenty to teach

- -

' employees that such actions pgy off. !

123




114 -

17. Dealing with nonnegotiables

Labor negotiatipns in both ehe private and public sector gererally”
cover~the topics of compensation, benefits, and working tenditions as
subjects for bargain{%g. In the private sector, a11‘negotiations fall
into one of three categories: —

a. The topic is a mandatory topic of bargaining, which means that
both parties are required to negotiate on that topic if either’
party so requests. Salary is t;z best example of a mandatory
topic of bargaining.

b. The topi¢ is a permissive subject for‘ba}gaining, which means
that although negotiations are nof required to take ﬁ]ace on

1 that subject, negotiatioks may.take place voluntarily. .
c.  The topic ?s a pyohigitéd subject for batgaining, which means
"‘thet no negofiations may take p)ace on.that topic, regardiess
of;}he wishes'of the parties. '
Although these c]assif{catiens that 'are used in the prijvate sector .

P

do not apply to the public sector, a similar concept exists under many

.

state bargaininp laws. ~
. ) )

When a topic is prohibited from qeéotiationsmin the public sector,

or when the employer does not wish to negotiate a perm1ss1ve topic,
certain precaut1onary procedures should be fo]]dWed D1scuss1on on the
topic- shou]d be narrowly restricted to exp1a1n1ng why the employer
refuses to negdtiate oe ehe topic. After offering such an explanation,
the chief negotiator should c]ear the reeord by stating, "We decline to
negot1ate on this proposal since it is not a requ1red topic of bargain-

l

ing." Or, "We decline to bargain on this topic bécause it is a legally

prahibited topic.". .
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The following experience should be of interest to the reader. The
author was serving as a negotiati9ns consultant to a schoo]qdistrict in
the Midwest, where the chief negotiator for the school board had Tittle

_experience in labor relations. As the consultant was not always actually

present to guide the management team, much of the consultation took place

3 PN

—by telephone. One of the items proposed by the union was to reduce class
size. I advised the chief negotiator for the school board that class
size was a ﬁonnegotiab1e topic, in my opinion--which he seemed to under-
;tand ﬁnd accept. . |

During the last stages of negotiations, only-a few items were left
on the table, and class sizé'was one of those items. I advised the

,management negotiator as to some tactics to use to bring finé] closure,
aﬁd'again'admonished him that class size was a nonnegotiable item. A
fgy days later, I received a telephone call from the managemen{ negotia-

'tor, who informed me with some hapbiness and pride that'he had achieved

a very gqu Settlement. I congrétu]ated hfm and asked why the union gave

up ips demand for a reduction in class size. He responded’that he had

ﬁade a final salary offer contind%nt upon the union dropping itg class,
size proposal and the union accepted the offer. I was concerned about
the manner by which closure was'settled but said nothing, since I did not
want to‘upset‘his fee]jng‘of satisfaction after difficult and protracted

-~
negotiations.

The following year when negotiations reopened, the management nego-
tiator called me on the phone late at night to go over some strategy
plans, and in the process informed me that the union had again demanded

to negotiate on class size. When the management negotiator responded -

. that the issue was dead, since the management had exptained its position

. 125
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last year and the union had agreed. "Not so!" said 'the union chief
spokesman. According to the union spokesman, the school board had
.negotiated class size the previous year when it made a final offer
contingent upon the union dropping its class size proposal. In other
words, the union claimed that the final offer made by management was
actuaf]y a negotiations offer‘which inc]udéd class size. [ informed the
managenent negot1ator that I thought e union was probably correct in
its assessment, but that management szguld pensist and see what'happened.
As it turned out, negottat1ons ended %ﬁ an impasse and class size
was still on the table as far as the'union was concerned. The unresolved
issues were reviewed by an impartial factfinder, who inquired carefully
into the final offer of the school board the p}evieus year; in which.
class size was mentioned as a condition. The factfinder's f1na1 report
stated that cdass's1z§ was a negotiable top1c since the school board |

t

had actually negot1ated on the subject the previous year.
/

°

18. Introduction of affordability

To the knowledge of the author, there is no state collective
bargaining law which states that the ability of the employer to afford
561ary increases, is a required topic for negotiations. In order to
understand this issue more fully, one needs to look at the way negotia-
tions are conducted in the private sector under the National Labor
Relations Act. In the private sector, if a company spokesman at the
bargaining table should state that a certain salary demand of the union
is unacceptable because the company cannot afford the increase, the com-
pany would be requiréed to open its financial books to the union--if such
a reqhest should be made. Naturally¢ this is the last thtng that the

Al

¢
company would want to do, because disproving affordability is generally

. -
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an impossible task, since affordability is generally determinéd By
priorities. Although the National Labor Relations Act does not apply to
the public sector, the same principle should be applied. The chief nego-
tiator for a public agency shouhg never give as a reason for rejecting a
proposal the fact that the employer cannot afford to fund the proposal.
As soon as the employer iqtroduces the subject of affordability, it
becomes a topic for negotiations. Rest a$sured, thefe i% no winnjng an
argumeht over affordability, because the union will always finé??:éms in
the budget which it c]aimé should be de]eteg in ofder to pay)fa? thé -
union preposal.

Natura]]y, some proposals must be rejected because the employer

cannot afford them, but the chief negotiator should find othar words to

reject the proposal. For example, the negotiator can say, "According to

- our budget priorities, this proposal cannot be funded." Or, "Considering

-~

all of thé demands on our budget, we simply cannot accep§ this, proposal."
A canny negotiator can find many ways to-say, "We can¥t afford {t,“
without actually saying it. C

There are two other ways to deal with affordability without making
it a negotiable topic: ,

a. Information can be released to the press outside of negotia-
tions regarding the plight of the agency's budget, inferentially
inQicating that lack of-funds is responsible for offering less
ihan the ﬁnion is demanding. )

b. If negotia%ions end in an impasse over wages, and lack of
sufficient funds is the underlying reason for not being able to

grant the union's request, the governing body can wait for the

recommendation af the impasse panel (ar fact-finder) and then
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reject the recommendation (if it's more than can.be affofded)‘

by simply stating that the recommendation must be rejected by thé'

governing body because insufficient funds exist: - Naturally, this

A2

statement takes place after negotiations are over and the time

has come for the final decisipni'on'a11“topics under negotiations.
This approach will sometimes cause the union membership to accept
thé fact that there are not sufficient resources to fund pay for~

their salary demands.

19. Quotable misstatements

Some union leaders seem to attempt to undermine the credibility of
the management negotittor ‘in order té damage his effectiveness. One way
to accomplish this is to take statements of the mamagement negotiator out
of context and spread them across the front page of the local newspaper.
Statements which are innocent and well-intentioned can be twistéd to take
on a different meaning. The management negotiator should be on guard
constanf]y, especially if the opponent has shown that such unethical
tactics are commonly emp]oygd.

In a case some time ago, the author was faced with an imﬁass; hearing'
where it was ‘necessary to present charts and written testimony to the
mediator, %n orqer to persuadé‘the mediator to agree to management's
position. Part of the presentation menEioned that salaries of public
. employees and private sector employees were not always comparable, and f
inférm;tion was introduced to justify this concept. A few days later, an
article appeared in the union newsletter which stated in boldface type
that the management nedotiator, speaking on behalf of the employer, had

stated that the employees in this particular public agency were not as

12y
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good as similar employees in the private sector. Naturally, the mis-
quotation was deliberate, the purpose being to keep the troops convinced
that the employer is at fault and therefore, the union is needed to pro-
tect the emb]oyees. Although this particu]gr;prob1em eventually eeéo]ved
itself, the reader should be aware of the lessop ‘taught here and be very
.carefu1 about making statements which can be easily twisted and used

against the speaker.

20. Ad hominem attacks

The process of negotiations is a methodic process of two paeties
exchanging proposals and counterproposals in an attempt to reach an agree-
ment under which both parties can live. Negotiations is no£ a skii1 that
just anybody has. It.is. e‘comp1icated skill which deserves the same
re;pect as any soph1st1cated skill possessed by a competent/;:j;ess10na1
A1l labor negotiators‘fhould deal with their opposing negotiators with
complete respect, until it is proven that the opggsition is undeserving of
such respect. Therefore there is no excuse for two profess10na1 nego- -
tiators to engage in ad hominem attacks. Negotiations should deal w1th,/
the issues on the table, and not the personalities involved. True, some
negotiaiers will test‘one's{patience, but the best course of action to
generally follow, when an opposing negotiator becomes obstreperous, is to
remain composed. However, occasionally one will be confronted by an
opﬁosing negotiator who simply is beyond redemption, and in such cases
there appears to be'no consistently successful solution, other than to

A 4
bear with it and to makes the best of the situation.
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21, Violayting management rights

If a governing body is to carry out the mission assigned to it by

the taxpayérs, it must have the right to manage--the  right to managé
programs, the right to manage finances, and the right, to manage the work-
force. .withodt these rights}vthere can be no effectivg government. The
most serious mistake that a negotiator can make is to undermine that righf:
The author has exam}ned hundreds of labor contracts from all over the \'(
United States and Canada, and is constantly amazed by the numb??’;?\prq-
vi;ions in these contracts which have to some degree weakened the right of

management to manage.

The primary functioh'of the maﬁagement team is to dirnect the work-

. force so that the mission of the government agency is accomplished

efficiently. This task is difficu1t‘enough'wi1hout the presence of a
labor contract which ‘contains various encumbrances on-the freedom to .
manage. Collective bargaining is not a process (from the point of view

of management) to determine how thg agency shall be managed. The purpose

of collective bargaining (again from management's point of view) is to

decide through negotiation what shall be the rewards (salary and benefits)

given to employees for their performance of the tasks assigned to them.

The management negotiator who does not recognize and support the over-

"riding need of management to manage is a negotiator who should change

careers. Employees are hired by govérnment agencies to perform needed

tasks. ~The employees are not hjred to decide how the agency should be

run.
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22, Not knowing when to compromise ' N

The heart of negotiatiéns is compromise. The art of negotiations is
to know when and how to compromise. The ability to know when and how to

compromise is so fundamental to the negotiations process that the absence

of the skill renders the negotiator impotent. A prerequisite for compro-

mise is the knowledge of how far one can go on any item under negotiation.

If the negotiator knows the settlement point on each issue, he is in a

much better position to know:-when to accept an offer from the union.

23. Can't sell agréement

The negotiator should be clothed in all necessary authority to make
offers, to make compromises, and to énter into tentative agreements with
the full understanding that such tentative agreements will be approved by
the governing body. If the negotiator fails to deliver to the emp]éyer a
proposed agreement which theﬁemp]oyer can confidént]y accept, a seriou;
error has been made. Either the employer has changed its miﬂg (which is
inexcusable), or the negotiator has failed lo follow the instructions of
his employer ﬁwhich is also inexchsab]e). Not only will the failure to
seil the‘agreement to the governimg body result*in continued negotiations,
but it will Tikely seriously harm the credibility of the chief negotiator,
making future negotiations more difficult. The failure to sell the
agreement will likely invite the union to try and .negotiate directly with
the governing body--a bad move in any situation.

Should the governiﬁg body reject the recommendation to ratify the
propgsed labor contract, the negotiator has no choice but fo ascertain
the exact terms for settlement ana take those terms back to the union.

When the management negotiator does that, he should be prepared for a

long and embarrassing night!

13.4




. . 122

24, Unrealistic quid pro quo

. 4
There is a sound rule in negotiations which states, "Never give any-

thing away free." The term quid pro quo means something for something.
As applied to'negotiations, this rule means that fbr every concession
made by the employer, there must be an equal concession by the union.
Although this rule cannot be followed rigidly, since the union is the
party which makes most of the demands, the rule is, nevertheless, viable.
For example, the granting.of bihding arbitration of grievances to the union
in exchange for the union dropping its proposal for an extra hoaiday
would not be a fair exchange. However, giving employees $50.00 per year
to take job-related courses, in lieu of increasing the salary scale, by
$50.00, might be a very good trade. Knowing what constitutes a good trade
in negotiations represents the essence of negotiations. Failure to recog-
nize a good quid pro quo can result in a very one-sided lapor contract.

In summary, this section has discussed twenty-four coﬁmon serious
errors méde by negotiators. Hopefully, after peru§ing the suggestions
for évoiding these mistakes, the reader will be able to avoid the most

. f
common pitfalls in negotiations.

¢ .




Vil. HOW TO MANAGE THE SCOPE

OF NEGOTIATIONS,

" A. The Private Sector

Some twenhty years ago, Arthur Goldberg, when he was General Counsel
.

for the steelworkers union, stated:

The right to direct, where it involves wages, hours or
working conditions, is a procedural right. It does not imply
some right over and above labor's right. It is a recognition
of the fact that somebody must be boss; somebody has to run the
plant. People can't be wandering around at loose ends, each
deciding ¥hat to do next. Management decides what the employee
is to do.

Dr. Goldberg's statement is described by a U.S. Department of Labor
publication in the following manner:

The sense of Goldberg's statement that managerial authority
to direct_the work force does not imply some right over and
above labor's right deserves elaboration. It means, first of
all, that there are aspects of the management function that
are legitimate topics for review by the employee organization.
These managerial rights are shared functions which fall within
the scope of negotiations, become part of the bargain wrought
by the parties. They are matters, bargainable as to substance,
such as salary levels, upgrading, transfers, layoff procedures,
employee;discipline and discharge, etc.

Itqfé, however, the functional role of management, its pro-
cedura@ right to direct the work force, that uniquely charac-
terizes and provides the form of the collective relationship
between the parties. We may ask: What precisely is this
procedural aspect to which Goldberg refers? ' Procedural, as
distinguished from the term substantive, relates the form or
method by which management directs the work force.

]Theodore Kheel, "Strikes and Public Employment," Michigan Law

Review 67 (March 1969), quoted in Robert Stutz, "The Resolution of

Tmpasses in.the Public Sector," Urban Lawyer 1 (Fall 1969): 322.
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Management does not, in its normal function, deliberate
with the umion as a de facto partner in the organization to
decide jointly how the mission of the organization will be
effectuated. The organization is not & debating society, a «
utopian commonwealth where decision-making is shared on a -
communal basis. Procedurally, management gives orders and
employees are expected to comply with orders, reserving their
protests for the grievance procedure-after the orders have
been carried out. There are, of course, exceptions to this
rule as when the employee honestly believes that to carry
out the order would endanger his safety, health, or morals.

The key to management's role in the relationship is
discerned in the term "administrative initidtive." Manage-
ment initiates the action; it directs the work force. The
union, on its part, functions as the advocate of the
employees' interest, representing their short-term and their
long-range goals. The rights of both parties in the bargain-
ing relationship are of equal stature, but, in Goldberg's
words, "To assure order, there is a clear procedural line
drawn: Thedagmpany directs and the union grieves when it
objects.?2 3

¥

While a Tong history of collective bargaining in the private sector
has made almost all topics negotiable, the same is not true in the public
sector %or a number of reasons, which will be discussed later in this

section.

~ The scope of bargaining in the private sector finds the origin of

its limits in section 8(d) of the National Labor Relations Act, which
reads:

For purposes of this section, to bargain collectively is
the performance of the mutual obligations of the employer and
the representative of the employees to meet at reasonable times
and confer in good faith with respect to wages, hours, and bther
terms and conditions of employment, or the negotiation of an
agreement, or any question arising thereunder, and the execution -

2['Scope of Bargaining in the Public Sector--Concepts and Problems,"
Report submitted to Division of Public Employee Labor Relations, Office
of Labor Management Relations Services, United States Department of
Labor by Paul Prascow and Others, Institute of Industrial Relations,
University of California, Los Angeles, California, printed in Public
Sector Labor Relations Information Exchange, 1972.
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of a written contract incorpokating any agreement, reached if
requested by either party, but such obligation does not compel

 either party to agree to a prdposal or require the making of a
concession. . . .

We have all heard that negotiations must be carried out in "good
faith." Although "good faith" is not c}ear]y defined geﬁera]]y in the é:\
' public sector, the concept is best descr;Béd\for‘the private sector ,from
the National Labor Relations Board\Trial Exaﬁﬁne?'s ruling on an unfair

4

International Union of Electrical

labor practice charge brought by th
Workers against the General Electri Company”(1963), in which GE was
charged with not bargaining in "good faith." The Trial Examiner's report
reads: |

Good faith requires the parties to negotiation not .only to have
sincere desire to reach agreement, but also to make an earnest :
effort to reach common ground through the processes of collective
bargaining. The latter requirement does not mean that an employer
must yield his freedom to reject proposals or to refrain from
making concessions unatceptable to him. But it does mean, inter

-alia, that the negotiating parties must approach bargaining with
a mind accessible to persuasion; that they must follow procedures .
increasing the prospects of a negotiated settlement; that they )
must regard alt proper issues before them as-issues to be
resolved through the processes and procedures of collective. >
bargaining; that they must be willing to discuss freely and
fully their respective claims and demands, and when these are
opposed to justify them on a reason, and that they must be
willing at least to consider and explore with an open mind
compromise proposals or other possible solutions of their
differences in an effort to find a mutudly satisfactory basis
" for agreement. .

B. Constraints on Public Bargaining

The Borg-Warner decision of the U.S. Supreme Court (NLRB v. Wooster

»

Division of Borg-Warner Corp.) established three categories for bargaining

in the private sector: (1) subjects which are mandatory topics of

bargaining, (2) matters which are.permissive subjects of bargaining

(i.e., by mutual-agreement of the parties), and (3) topics which are

{ =
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illegal to bargain over. Although the concept defined by the Borg-

Warner case is not legally applicable to the public sector, its concept

N

is found in a number of state bafgainipg'1aws, However, the Borg-Warne9

approach to scope of bargaining in the pub]ie sector is influenced by a

number of factors, among which a}e the following. E

1.

-

The federal. gove(nment and many state and local governme/;s deal
w1th public employees accord1ng to “mer1t systems This means
that many of the "work1ng cond1t1pns," which might be subjects
of bargaining-in the private sector, have been preempted by
merit ordinances and fegu1ations in the pub1{c sector, The
conflict between bargaining laws and merit regulations continues
to this day to be a source of conf]iél in numerous governmental

agencies.

Public sector bargaining must deal with the "sovereignty" issue. o

Unlike a private company, a government is obligated by -law to

make laws and regulations to ‘serve the public. Under such aq\()
arrangement, the scope of bargajning\must be necessarily more
limited than that in the private sector.

Many of the public employees Qﬁo come under public sector
bargaining laws a}e "professional"kemployees, e.g., nurses,
teachers, social workers, etc. As "professiona1s," these peqp]e
have’a special obligation to their clients. As a result, these
employees sometimes try to use co]]ectzve barga1n1ng to take *
care of the best Tnterests of their clients. Th1s.approach to
bargaining invariably spells conflict. : '

Special® problems of_enfércing the funding of labor contracts

[

» »

exist in the public sector. For example, Eﬁw York's,Taylor Law .,
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§ 204-a.1 requires that all contracts include this written

-

provision: "It is agreed by and between the parties that any
proyision of this agreement requiring legislative action to

permit its implementation by amendment of law or by providing

Q‘/ . . .
' additional funds therefore, shall not become effective until
\\ ‘ - the appropriate 1eg{s1dtive 7ody has given approva].J

The best way to gain insight ?I!b the scope of bargaining in the

public sector is to 1ij:§; the laws and agency rulings in three states

which have sophisticated’b hgainigg laws and at least ten years experience .

with cbl]ettive bargaining. Those states are Néw York, Michigan, and

-

* Pennsylvania. We will g¥so briefly review the scope of bargaining in
- [ 4 .

federal empjoyment- - .
- ' I~

A C. The New York Law ) .

In 1972, the New York State's highest court ruled in the landmark

Huntington] case.thgt: "The validity of a provision found in a collective

. agreement negotiated by a pup]ic employer turns upon whether it constitutes

rd

’

a term o copditioq‘o? employment. If it'does, then, the public employer
must neg&

iate as to such term or condition and, upon reaching arf under-
< »
standing, must incorporate i% into the collective agreement unless. some

statutory provision circumscribes it power to do. . . ." Under the

) Taylor Law the obligation to bargain "as to all terms and conditions of

‘employﬁent" is a broad and unqualified one and there is no reason why the |

mandatory provision of that act should be limited in any way; except in

cases where some other applicable statutory provision explicitly and

- ]Board of Education v. Associated Teacher§ of Huntington, 30 N.Y. 2d
lZ%z 282 NE 2d 109, 331 N.Y.S. 2d 17 (]972) at 21.and 23.

. o L 137
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definifé]y prohibits the public employer from making an agreement as to
a particular term or condition of employment. |

However, in 1974, the Naw iork Public Employment Relations Board in
its West Trondequoit decision, ;u1ed that class size, -as such, was not a
"term and condition'of employment" but a management policy right. PERB
did rule, however, that the iﬁggg; of the school board's decision on
class size, as that deéision affected the working conditions of teachers,

was a manddtory barjéﬁning:tbpic. The PERB ruling was later upheld in

the state courts.

D. The Michigan Law

Collective bargaining in the public sector of the State of Michigan
follows two basic rules in dFtermining!whether or not‘a tép%c Tzrwithin
the mandatary scopé for bargaining: "1) 18 the subject of such vital
concern to b;th tabor and managgment that it is likely to lead to contro-
versy and industrial conf]ict,;and 2) Is collective bargaining appro-

s-.priate for resolving such igsues?ﬂ (7 MERC Lab. Op. 313, 1972). This
unusua]udecjsian seems to imply that any employee union could force
~bargaining on any‘topic by thfeatening-tp ;trike. In fact, the labor

history of Michigan seems to bear this out.

[

E.‘.@ The Pennsylvania Law

In Pennsylvania, the scope of bargaining in the gub]ih sector is
governed'by the following sections from the state's bargaining law:

Section 701. Collective bargaining is the performance of the
mutual obligation of the public employer and the representative
of the public employees to meet at reasonable times and confer
in good faith with respect to wages, hours and othgr terms and
conditions of employment, or the negotiation.of an agreement. or
any question arising thereunder and the execution of a written

1y
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eontract incorporating ény agreement reached, but such obligation
does not compel either party to agree to a proposal or require
the making,of a concessiord. .

Séction 702. Public employers shall not be required to bargain
over matters of inherent managerial policy, which shall include
but shall not be limited to such areas of discretion or policy

as the functions and programs of the public employer, standards &
of services, its overall budget, utilization of technology, the
organizational structure and selection and direction of personnel.
Public employers, however, shall be required to meet and discuss
on policy matters affecting wages, hours and terms and conditions
of employment as well as the impact thereon upon request by

public employee representatives.

Section 703. The parties to the collective bargaining process
shall not effect or implement a provision in a collective
bargaining agreement if the implementation of that provision would
be in violation of, or inconsistent with, or- in conflict with any
statute or statutes enacted by the General Assembly of the Common-
wealth of Pennsylvania or the provisions of municipal home rule
charters.

Section 704. "Public employers shall not be required to bargain
with units of first level supervisors or their representatives,
on matters deemed to be bargainable for other public employees
covered by this act. .
Section 705. Membership dues deductions and-maintenance of
membership are proper. subjects of bargaining with the proviso
that as to the latter, the payment of dues and assessments while
members, may be the only requisite employment conditlﬁﬂ.
‘Section 706. Nothing contained in this act shall impair the
employer's right to hire employees or to discharge employees for
just cause consistent with existing legislation,
In the case between the Pa. Labor Relations Board v. State Col
Area Board of School Directors, the Pennsylvania Supreme Court held that
an employer may not refuse to bargain-on a topic simply because the topic
involves management policies. However, the Court left to the Pa. Labor
Relations Board the responsibility for deciding which of the twenty-one
items at dispute in 1971 between the teachers and the school board were
mandatory subjects of bargaining. Although Pennsylvania's public sector

law requires that negotiations take place on "wagni, hours, and terms and

{ B 1y

.
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conditions of employment," that same law eliminates from béégaining "

"matters of inherent managerial policy," as well as any matter°jn conflict
4t - .

. . i

with law or mun1c1pglzﬁ5&e rule charters. The Pennsylvania Supreme

Court ruled that: "Where an item of dispute is a matter of fundamentah

concern to the employee's interest in wages, hours, and other terms and.

conditions of employment, it is not removed as a matter subject to goaQ\ -

faith bargaining under Section 701 simply because it may touch upaon

basic policy.

~
.

It is the duty of the Board (PLRB) in the first instance and

. the courts thereafter to determine whether the impact of the

issue on the interest of the employees in wages, hours, and terms

and conditions of employment outweigfs. its probable effect on

the basic policy of the system as a whole. If it is determined

that the matter is one of inhergnt managerial policy but does

affect wages, hours, and terms and conditions of employment,

the public employer shall be required to meet and discuss such

subjects upon request.

"

The net result of this decision has been that many items of questionable
negotiability are reviewed apart and separate from the bargaining table

-

in "neet-and-confer" sessions, where good faith bargaining rules do not

apg]y. '

F. The Federal Law

In 1962, President John F. Kennedy signed Executive Order 10988 /
which mandated co]]ec?ive bargaining in federé] employment. In 1970,
Executive Order 10988 was replaced by E.0: 11491. In 1980, about 65
percént (1.3 million) of all eligible federa1.emp1oyees were being
represented for purposes of collective bargaining in approximately 3,500
bargaining units.

Under E.O. 11491 the scope of bargaining generally covers personnel

policies, practices, and matters affecting working conditions to the

14,
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degree such topics are not in conflict with federal lTaw or government-
wide regulations. Under this arrangement wages are excluded from bargain-
ing,‘since‘th; federal salaries are based on a government-wide wage plan
approved by the U.S. Congress. Additiona]]y, the scopeﬂof bargainiqg
under E.0. 11491 is further 1imited/by'protected management rights.

According to E.0. 11491, no agreement shall affect the authority of any

A

management official to:

(1) to determine the mission, budget, organization, number of
employees, and internal security practices of the agency;
and

(2) in accordance with applicable laws:

(A) to hire, assign, direct, layoff, and retain employees in
the agency, or to suspend remove, reduce in grade or pay,
or take other disciplinary action against such. employees;

(B) to assign work, to make determinations with respect to
contracting- out, and to determine the personnel by,which
agency bperations shall be.conducted;

(C) with respect to filling positions, to make selections
for appointing from:

(i) among properly ranked and ‘certified candidates for
promotion; or

. (i) any other appropriate source; and

(D) to take whatever actions may be necessary to carry out the
*agency mission during emergencies.

This section of the E.0. 11491, however, does not preclude federal
agencies froﬁ negotiating the procedures by which such management actions
are taken.

In summary, collective Qgrgaining 4ﬁ the public sector encompasses

a scope of bargaining which varies from the very narrow to the almost
un]imitéh. Although every state bargaining law, as well as federal

E.0. 11491, contains a statement on the scope of bargainﬁwglJit should be
noted that 'in_many sitﬁations, the actual scope of bargaining is con-

[ ¥
trolled by the parties themselves. Whether or not a topic is included in

“the final labor contract is often less a function of what the law permits

(or requires) than a function of power and cooperative relationships

11




between the parties at the bargaining table. In almost all situations,

the scope of bargaining is determined by what the parties agree to.

G. Conflict Over Scope

The dispute over what is negotiab]é seems to be more pronounced
among the "proféssions" such as teaching, nursing, and social work. 1In
these and similar brofessions, the employees bring to the bargaining
table more than just "bread and'butter" issues.' As professionals, they
have a definite ethical and moral commitment to their profession and the
persons they serve, Consequently, it is not uncommon fqr such groups to
make proposals which go beyond the scope of bargaining as de]ineatéd by
the state 1a£ or as restricted by other laws and regulations. For example,
it is common for teachers to make proposals base? on what they perceive -
to be the best interest of students. A teachers' union will frequently
propose smaller classes because they feel such a proposal is good for the
students. Similarly, sod?a1]Workers wi]] often demand small case loads,
in order to provide betfer services to those iq need of social welfare
assistance. o , o

On the other hand, "blue co]]ar“ employees are less likely to make
such proposals. Such employees do not have the clear professional
commitment to serve directly the needs of clients. This is not intended
to demean the blue collar worker; and their work. They, too, can be
"pfofessiona],“ but their occupation often lacks a clear obligation
directly to a client. ‘ )

In the typical” disput€ between the union and management over the
scope of bargaining, the union will maintain that a given topic is

“

negotiable while management will take an opposite position, claiming the

14;
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\ ) item is nonnegotiable. This is understandable. On the one hand, the

union wants to bind management on a broad spectrum of matters which
deprive management of the power to arbitrarily control the‘work day of
employees, while management, just as committed to its views, strives to
retain its managerial freedom to direct the work force without inter-
ference by contractual encumbrances. Unlike the priva;e sector, however,
where such disputes are resolved through negotiations, the public sector
places a number of restraints on the scope of bargaining. These
restraints have been discussed earlier.

Despite legal restrictions to the contrary, the scope of bargaining
in the public sector is greatly influenced by the strength of the partie;.
Unless either party refuses to agree, wﬁai is negotiable is determined by

* what the parties negotiate. It is ce%téihTy\not uncommon for govern-
mental'bodies to negotiatevon items that are not mandatory. For example,
the number of children assigned to a classroom is not a mandatory topic
of ?argaining in most situations. Nevertheless, class size clauses
appear in many bub]ic school labor contracts. Frequentiy, a given
"noﬁnegotiab]e" item is included or e£c1uded from an agreement, simply on
the basis of either party's superior negotiating skill or strength. In
short, the }e1ative power of the parties is a very important factor in
determining what is negotiable.

The numerous conflicts over the scope of bargaining express them-

selves in the following areas:

. yThe union will normally interpret "working conditions" very broadly,
while management will have a tendency to t;k;‘a more narrow interpreta(
tion. Often the union spokesman (especially for professional employees)

will maintain that anything that affects the members' working conditions

O ‘ 1‘1 »;




atfitude between the negotiating parties.
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\ .
is negotiable. The management spokesman often rejects such a rationale

and seeks some argument, such as sovereignty, to support management's
case. The union will frequently seek to negotiate definite restrictions
on management's freedom to direct the workforce. Management, taking a
different point of view, will claim that negotiations should be restricted
to the compensation and benefits to be paid to employees for performing
the work assigned to them by management.

Typically, the union will seeK to negotiate a "past-practice" clause
or a "maintenance-of-standards" clause. Such clauses attempt to incorpo-
rate into the wrifien agreement a host of unspecified benefits and past
practices. Management's frequent response to such proposals is a strong

demand for a "management rights" clause. In brief,*such a clause states

that unless specificai]y dgreed otherwise in the agreement, the agency

is free to conduct affairs as it sees fit. -
Frequently, unions which represent nurses, teachers, social workers,
and similar professions, will make proposals desiqned to improve the
welfare of the persons bein§ served by tﬁe profession. éjnce such
proposals are usually made in gqod faith, it is difficult for the pro- .
fessional employee to undérstand wﬁy such proposals are sometimes viewed
by management as "nonnegotiable." éuch rejections are often received as
affronts to the profession, thus éndangering a friendly and cooperative
Sometimes ﬁanagement will attempt to bypass the union by establish-

. J . .
ing various employee relations committees. Often such arrangements are

designed to minimize the number of complaints and proposals which must

be deatt with .at the bargaining table. A union will frequently try to

counter this tactic by negotiating l1anguage which requires that the union
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be directly invq]véé in such arrangements. When this action is taken by
the union, management will often counfer with Tanguage that the 1abor\
contrac£ shall not be interpreted to prohibit management from having siuch
arrangements with iEﬁ*employees. x
Occasionally management will try to trade off a union proposal R
which managemént considers nonnegotiable. This tactic sometimes works,
but it can backfire. - Mgnagemgnt claims an item is nonnegotiable, but
then proceeds.}o use the process of negotiations to eliminate the
,proposa]! An alert union negotiator can turn this tactic to his advantage.
.Both management and the union should keep themselves informed on
what is négotiab]e. This can be done by:
1. Becoming familiar with what‘other Jurisdictions haye.negotiated.
2. Keeping abreast of applicab{ejcourt decisions and state board
rulings. ‘
3. Studying arbitration texts.
4. Becoming fami]iar;with those areas in which the other laws have
preempted negotiations.
Although labor contracts frequently gb beyond the scope of tépics
required for bargaining in the state 1aw; there is a broad group of

. \
topics normally not required in negotiations. These topics include:

1. Nonnegotiable topics

In order to help the reader better understand what is negotiable,
some topics have been listed below, which in the judgment of the author,
are not required subJects of barga1n1ng in a public school district;

*\gxcept as they may impact (in some states) upon the wages, hours, and

work1ng cond1t10ns of those in the barga12}n§“;;1t Natura]]y, the list
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is only a small sampling, in that a complete Tist would be

impossible.
a. Gradﬁ}tion requirgments of students
b. Discipline code for students , \
c. The establishmeént of performance standards

0.

P.

The determination of evaluation criteria and the application
thereof

The schoof calendar

Contracting out

Certification requirements

Establishment of promotional criteria and fhe application «
thereof .

The creation of new and added position

The Gperation of the school bus program

The grading system for studenté

The establishment of the school curriculum

The design, location, and constrqction of schools

The conduct of school board meeting

The purchase and use of technological equipment

The overall selection of emp}oyees

Although the 1ist presented above applies to a public school district, a

similar list of ponnegoti&ble items can be prepared for any public sector

jurisdiction.

As stated previously, what is negotiable is determined finally by

what the parties agree to. Under tha{(concept, any of the above topics

, could be negotiated. Furthermore, keep in mind that several states would

4
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require that negotiations take place on the above topics to the extent
that such inherent managerial rights impact on wages, hours, and terms and

conditions of employment.
%

H. Tips’g[or Limiting Scope
A manabement negotiator can limit ;he scope of bargaining by

following the ensuing rules:

1. Incorporate a strong management rights clause into the labor
contract. Such a clause will be a constant remiﬁder to the
union that it is the governing body that must finally run the
agency. Furthermore, a strong management rights clause will

- be of inestimable help in }he final determinétion of grievances,
since many grievances are a test of the séhoo] poard's final
; authority to manage the affairs of the distridti
2. Include a good grievance procedure in tha laboy contract.
Although thisa;rtic]e cannot explore the ingrgdjents of a "good
grievance procedure," the most important ingréd%ent is the
T .
definition of a grievance. Grievances should qs limited to
allegations that there has been a violation ofi{he specific
terms of the labor contract. Such definition himits the union's
ability to deal in areas which are reserved tg management,
assuming the 1abo; contract has been simi]ar]§ Jimited to wages,
hours, and terms and conditions of emp]oyment.' %'

3. Establish channels of communications where ndnneéotiab]e topics

can be discussed. This will give the union a chance to express
itself regularly, but will not require that the management

negot{ate on such items. This is a good trade off, considering

the -1ikely alternatives, i.e., labor strife.
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By-pass the union and involve employees in a££ters of their job
interest. This will not only.give the governing body some good
advice, but it'will enhance the loyalty of'iTg}gyees to their
employer and undermine the union's control &ver the employees.
Sef up joint committees where appropriate. Such committees, if
properly established and operated, can keep the union out of non-
bargainable areas.

Do not put a "past-practice" clause into the labor contract.
Such a clause biqi!"the Jurisdiction to unknown subjects. some
of which may be nonbargainable. The same advice applies to the
"maintenance of standards" clause. |

Be very careful in using quid pro quo to rid the table of non-
bargainables. If the management négotiator is not careful, such
a practice can be interpreted to be willingness to bargain.
Restrict the labor céﬁtract_to matters which affect only those

'
in the bargaining unit being negotiated with. For example,

£~
don't put in a teachers' labor contract a clause which describes
how custodians will clean the teacher's room, especially if the
custodians are organized and represented in a separate bargain-

ing unit.

Cooperate-with other jurisdictions on holding the 1in; on non-
bargainable topics. This cép be done by establishing a con-
sortium and holding regular meetings, at wﬁich certain "under-
standings" are entered.into.

Do not negotiate administrative procedures to.be used in

implementing a term of the labor contract. Such matters should

be under the purview of management.
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. Keep abreast of all rulings handed down by the sféte'agency
which oversees the state's bargaining law. Similarly, keep
appraised of 511 state court rulings whiéh pertain to the scope
of bargaining. |
Although fact-finding recﬁmmendations and grievance arbitration
decisions are not binding on other public agencies, such
findings should be reviewed as they come out. Rest assured, the
union is also reviewing them. . \
Become thoroughly familiar with topics which have Been preempted
from bargaining, e.g., employee certification, construction of
buildings, agency organiza%ion, performance standards, etc.

Once you are familiar with the many automatic exemptions for
bargaining, yqQu'll be surprised how often, such knowledge helps

v
you avoid unnecessary bargaining.

Be very careful iﬁ'making an initial "board demand." Sometimes

the uninitiated negotiator may introduce unwittingly topics
which should not be bargained. °

'Do not enter into verbal agreements on nonbargainable ‘topics.
Such verbal agreements might be determined to be negotiated
agreements.

Finally, an effective management negotiator controls the emo-
tional tone at the bargaining table. Although this section
cannot e]aboraté in detail how this ié done, suffice to say
that the negotiator should take any reasonable action which

indicates a sincere interest in the problems brought to the

bargaining table.
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1. A Final Word of Cautlon

As stated at the outset of this sect1on,’top1cs can be generally
placed in one of three categories for purposes of negotiaﬁﬁons, 1:el,
mandatory, permissive, and illegal. If a topié-is mandatory (that is,

required by 1aw) there is very little that can be done about the topic .

being negotiated. If the topic is permissive, it can be negotiated on]y

’~

if management voluntarily agrees to do so. If management agrees to nege-

tiate on'a nonmandatory (but not i11ega1).topic then management should

i

exact a trade off from the union. If the topic is an 111ega1 top1c for
'
bargaining, then very little needs to be said; except that the un1on s

Tikely to try to»persist anyway by employing various techniques to obtainh

a concession from management.

1

< , If, in thetfina1 ana1§s;s, management wants to refuse to bargain on
a topic,-there should be no negotiations on that topic--and very little °.
discussion. The onf} discus;ion that‘sngy1d take place should be a brief
explanation of th the topic is not a mandatory topic of'bargaining and

- why management refuses to bargain on the matter. Beyond that, hold your

discussion for the mediator, or the judge!

J. A Special Note Abo} "Working Conditions"

[4

In its simplest concept, collective bargaining is designed to.attempt

to determine the wages and bengfits that employees are to receive in
return for the time, energy, and skill which they, give to the empldyer.
In other words, in return for doing the work assigned to them\hy manage-

ment, certain wages and benefits are agreed upon through the process of

negotiations.
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Under this concepy, one may reasonably ask, "Why are working conditions
hegot%ab1e?" As stated above, wages and certain benefits are agreed upon
atlthe bargaining taQ]e in return for the employees performing tasks
assigned to them by tﬁexémp1oyer. However, unless the employeés have some -
idea éf the tasks which will be assigned to £Heﬁ~and some idea of'the
conditions under which these tasks shall be’performéa, it is difficult
for employees to know what are.acceptgb1§ benefits and wages.

For example, how cohld a group of custodians agree to salary and

~benefits if there is no agreement on the number of hours to be worked for
the salary and benefits? If a cu§todian is offered $300.00 ger week,

- shouldn't the custodian know how many hours must be worked for this
salary? This example shows how the "conditions" of‘the job (that is,
hours of work) can~influence-the employee's attitude toward wages anq

' . benefits. Thereforé; before a union will agree to.wages and benefits,
the union can be expested to want an answer to the question: "WhaﬁﬂhTbe//{
+  the working conditions of the job?" o .. / \
. . As discussed elsewhere in this section, not everyth1n§\the‘uh1on
so labels is necessarily a "working condition." In the pub11c sector
there are many state laws ana civil ser;ice regulations which specify
‘certain working cqnditions. Furthermore, in the public sector, many state
.laws clearly specify certain "management rights," thereby brohibiting .
negotwat1on9—eﬁ\¢op1cs wh1éh might be negotiable "working conditions”
; - in the private Segtor. For example, in pr1vate schools, c]ass size is a A

negot1ab1e topic; ‘whereas, under New York's public sector labor law (by

way of one example), class size is not a ?andatory topic of barga1n1ng

&
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VIiI. HOW TO RETAIN THE RIGHT TO MANAGE

The main function of management is to manage. The main function of

workers is to work. And‘*never should the two be confused. The function
of the supervisor is to supervise and to ensure that others do their work.
The function of collective bargaining is not to determine how managers

shall manage or how supervisors shall supervise. The function of collec~

. -
tive bargaining is-to determine through negotiations what shall be the

» -
.vwards and benefits for employees who perform work assigned to them and

under what "working conditions" thdse task assignments shall be performed.

Therefore, the labor contract should not contain provisi9ns which deprive
management of the right to Eanage the ageney.

Natura}4§;‘some uﬁions, particularly those which represent "pro-
fessional" employees, such as teachers and nurses, have a reai desire to
participate in management fynptions. Frequently such Lﬁibns seek such
management ipvo]vement‘through the 1abo} relations process. §uch attempts
should be resisted. If the employees wish to involve themée]vgs'ﬁn policy
development and bo]icy 1mp1ementation: and if managemént agrees to0 such
involvement, a procedure separate froyytbijective bargainingkshou1d_be
established. '

The right, to manage. means that the management of a puB]ic agency

ﬂ . . .
must remain unencumbered and discretionary in numerous areas, such as the.

-
]

.

right to:

142
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1. Discipline employees

The conth] of any workforce "involves, among other methods, the wise
use of rewards and punishment. If employees do well, they should be
rewarded. Similarly, if an employee makes a serious.error, particularly
ohe that is intentional or negligent, that employee should be disciplined
1N an appropriate manner; Discipline action% can ihc]ude loss of pay,

imposition of fines, forced leave, reassignment, or letters of reprimand.
~ V-

2,  Discharge employee

In order to achieve its objecyfves, a public agency must have the
freedom (as long as exercigpd in_§:1ega1 and nonarbitrary manner) to .
emb]oy the best qualified bersong and dismiss thcse who do’not function
satisfactorily. The loss of the right to fire personnel for good cause

probably is the most serious loss an employer can experience.

. L]

3. Transfer employees

In order to place employees where they are needed and can perform
est, management must have the freedom to transfer employees. If
ployees are allowed pp stay in positions where they are not functioning

'
satisfactorily, then the overall efficiency of the agency is impaired.

Py

4, Promote employees

Promotion is an important part of the personnel function of any ¢
agency, and any interference which impairs the promotion of the best |
qualified person can have long-lasting negative (esults.‘ eromption is

' just another form of transfer action, an attempt to get the right person

in the right job.

»
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5. Hire employees - -

A11 the work of any public agency takes place thrbﬁgh people. In
order to accoﬁp]ish the work of the agency, the agency heads must have
the right tg\fhoose those persons who will perform best in the available
positions. Allowing a union to choose employees, or influence their

choice, would inevitably result in inferior workers being chosen.

6. Assign overtime

Few places of work can be run so orderly that~alj work takes place: \M
at all times during the regular work day. Even in the\Best of managed
agencies, emergencies occur which make it impossible to accomplish the
redu1red work within normal working hours. In some agencies, if manage-
ment could not free]}:assign overtime, the work would never be fWRTshed.

While just how much an employee is to be paid for rtquired overtime is a

negotiable topic, but the assignment of overtime is not negotiable in .

most situations. .

7.  Schedule operations

Obviously, management should retain as much control as possible over
the planning and scheduling of operations. Many contracts are silent on
scheduling (unless it is covered in a management rights clause), the
employer considering it his exclusive right. But if the subject should
arise at the bargaining table, a simple, but broad, ¢lause cén remo&e any
doubt. For example, the following clause would suffice: "The planning
and scheduling of production shall be the exclusive function of manage-

ment." } -

R



Control production standards

Normally, management retains the right to control production
standards without any question. However, in public agencies where there
are assembly line type operations (sgﬁitation departments, government
printing offices, etc.), the union may challenge changes in production
standards because of the direct impact on working conditions in relation
to compensation. Should the issue arise,‘the following contract provision
should do well for management: "The right of the agency to establish
and determine and to maintain and énforce'stq;dards of production is fully

recognized."

Evaluate employees

-

. The evaluation of employees serves a variety of functians, such as

identification of strengths and weaknesses, identification of those

-

eligible for.promotiont, or determination of compensation. A1l aspects

of employee evaluation, if handled properly, result in a more efficient

<

operation. Should the union be allowed to interfere with the‘objective

evaluation of emp]oyee§, management loses a vital source of power in the

management of the workforce.
]

10. Make technological changes

Ihcreasing]y, technology in all forms‘is a requifement for the
efficient operation of government. Unless government is left free to
empioy technology when itvis more efficient than manpower, the effective-
ness of public service is thereby limited. Frequently, unions will
resist any teqhno1ogical change which threatens the job security of unit
members, or threatens to make unit members work harder. Although

management should be willing to discuss changes in technology with the
<
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union there should be no negotiations on the introduction of new technol-

-

ogy at the work site.

11. Subcontract

An employer usually has ’he right to subcontract (or contract out)
work in the -absence of a specific contract provision for bidding such
action. But if the union insists on a "no-subcontracting” clause,
management should try to avoid an outright prohibition. The union is
primarily interested in the job sechrity of its members. Usually a

promise that no tayoffs will result from subcontracting is sufficient to

satisfy the union.

12. Suspend employees

An important part of any personnel discipline policy is the right
to suspend employees for good cause. SuSpénsfgﬁ-?g not only a form of -
punishment which should discourage employees from repeated mistakes, but
1t is a way of temporarily removing an.employee from a situation until a
problem is resolved. Loss of the right to suspend employees is the same

as forcing an employer to pay a person who is not entitled to be paid.

13. Schedule leaves

3

Employees are hired to perform specific jobs and should be required
to be present when needed. This is not to suggest that employees should
be denied access to leave whéz needed anﬁ when wanted, if the employer
can make appropriate arrangements. The ﬁoint is that the employer must
retain, the right to decide when employees will be released from the job

K. . .
for leaves other than sick leave and similar emergency leave. To allow

1.5(; § .
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employees, to take leave at their discretion would be irresponsible on the

part of management.

14,  Punish illegal strikers

Although there is no carte blanche right to strike in the public

sector, there have been hundreds of strikes in the public sector since
the introduction of collective bargaifing in the mid-1960s. Almost all of
. /

these strikes have been illegal, anq\in' t cases they were carried out

absent any serious punishment to the perpetratdxs. Since there is no
clear legal right to strike in the public sector, any labor contract that
would allow such action would likely be an illegal contract. "Should an
'illegal strike take place, management should take all appropriate steps

to terminate the strike without concessions and to discipline its

participants.

1

15. Require obedience to work rules

Although it's not necessary to put'such a provision in the 1abor';
contract, a public employer has the right to expect'that all employees
will obey the policies, regulations, and directives of the agency,
unless such provisions are i]]éga1--contrary to the labor contract--or a
threat{to health and safety. 1In such a case, the grievance macHineky
should be used to contest the order. Normally, the work rules of an
agency should be left out of the labor contract and placed unilaterally
in the agency's regulations and handbooks. Once negotiations begin to

take place on day-to-day work rules, there is no end to negotiations,

and management can only have its right to manage eroded.




148

16. Award merit wage increases

Although many public agencies do not have wage increased based
solely upon meritorious performance, a nﬁgber of government agencies do
have merit "step" increases, which are granted based upon meritorious or
satisfactory service. Whatever Fhe case may be, an employer should
retain its right to give meritupay increases for meritorious performance.

In 1948, the U.S. Supreme Court approved the rule that an emp]oyef
jn the private secfor is obliged to bargain bn the subject of merit wage

increases to employees. %1though this rule is not applicable to the

’

public sector generally, there are a number of states where management's

desire .to use merit pay could be a mandatory topic of bargaining. This
does not mean; however, that management must give up al rights on the
subject. -Butvft does mean that the agency negotiators upon‘demand from
the ﬁniop mugt sit down and discuss the matter. Unions generally do not

like merit pay. Frequently, the union's position will be that pay

increases should be automatic based upon seniority.

17. Assign production work to foremen

In many work places it is impossible to restrict a foreman from all
forms of work normally performed by those under his supervision. Under-
standably, many unions do not want foremen to perform work normally
assigned to unit members. In the absence of a contract clause to the

contrary, most employers feel that foremen can do a certain amount of

production work in addition to their supervisory functions.
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18. Reduce the workforce .

-

As government agencies change and as the economy declines, the right
to lay off emp]oyees is an imperative right. The only way that govérnment
agencies in the 1980s will be able to stay within their budgets will be
to lay off émp]oyees. Anything less ypu]d result in the taxpayer being
forced to support another unnecessary person. Although a public agency
should be willing to discuss the procedure (e.g., the role of seniority
in layoff), the employer should not negotiéte away the initial right to

reduce the sizevof the workforce for cause.

"A. Some Threats to Management Rights

The author has examined hundreds of labor contracts, and although
many of thém contain clauses whf%h unreasonably restrict the right of the
governing body to manage the agency, most of the contracts deal primarily .
with wages, benefits, an:~"working conditions."’ Although there can be

no complete 1ist of the clauses which erode the right to manage, here are

some which should be avoided:

1. "Just cause"

The phrase "just cause" is found too frequently in provisions
governing all typés of personnel act;:; from assignment to dismissal.
The dangér in uysing such a phrase is that "just cause"-has no clear
definition, and if the labor contract has binding arbitration as. the last
step in the grievance procedure, then-an arbitrator will decide what the
term,meansT—and the arbitrator's decision may be quite different from

o

what management had intended.

For example, let's suppose that a labor contract has the following

clause in it: "No employee will be disciplined without just cause."

159
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Unless the underscored phrase is defined elsewhere in the labor contract,
any other definition would be ambiguous. What is "just cause" to the
eqmjbyer wiﬁl'certainly/pot be "just cause" to the employee. Incident-
ally, the sample clause above has no definition for the term "disci-

plined" either. The best rule to follow is to spell out the meaning of

"just cause." <:f

2, Criteria for employee evaluation

As stated previously in this section, the evaluation of employees is
a management right. This is not to say that no aspect of employee evalu-

ation is negotiable. Normally, some parts of employee evaluation are

-

negotiable; such as the right to see the evaluation form, the privilege

to discuss one's evaluation, etc. However, the determination of the

>

criteria upon which an employee is to be evaluated and right to measure

performance on that criteria are rights that are indispensable to manage-

ment.

» ’

»

3. . Maintenance of standards ¢

‘ A number Bf labor contracts have provisions in which management
promises not to "diminish any benefits heretofore enjoyed by employees."
Such a clause, sometimes referred to as a "maintenance of standards"
clause, is-a provision which has no clear definition. It imposes an

unnecessary restraint on management and presents an open invitation to

employees to grieve any action of management which changes an existing

"benefit."”

"Past practice" clauses are just as dangerous, in that such a clause
pramises tpg\emp]oyees that management will continue to adhere to all

"past practfﬁes" nofaddressed in the labor contract. Obviously, such a

o
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clause commits management to future unknown pracgices qu is also an
open invitation for grievances. Although the union will have several well
contrived arguments for such clauses, they should Be-rejected at all

costs.

4. Staffing guarantees

A disappointing nﬁmber d% labor contracts in the public sector,
particularly those in public education, have provisions which guarantee
that a giQen number (or proportion) of employees wj]] be retdined on the
agency payroll. A]thouéh such a protection might appear to be advan-
tageous to the union on the surface, the likelihood is that such.a pro-
vision in time of economic depression (or high igf]ation) will result in
;a1aries being lower than would ha;e otherwise been the case.' Obviously,
if the employer is forced to keep persons on the payroll beyond what is
affordable, their pa& will come out of that due to oth%g emp]oyegs. On
the other hand, if the employer were permitted-to reasonably lay off

employees, the money saved by such layoffs could be transferred to those

who remain.

5. Job descriptions

<' Most public emp]oyeés should be employed in positions for which there
are written job descriptions, and hopefully that job description is’
properly constructed and includes a provision for "other duties as
assigned." These job descriptions should be unilaterally developed by .

management--and should not be a part of the labor contract--but should

be'distributed through the agency's normal channels of personnel com-

munications. Once job descriptions become a topic of negotiations, or

are incorporated into the labor contract by reference, there will- be no

N4
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4

limit to negotiating the actual work of employees. Such a restriction
effectively destroys management's freedom to assign tasks as needed in

order to carry out the legitimate services of the agency.

AN

6. Job classifications

If management is to put employees into the correct job and assign

fhe correct salary to that job, then there must be some form of job

| c]ass’%ication. The determination of what jobs are the most important,
and thus deserving of the highest pay, and the jobs that are least
important, and thus deserving of the lowest pay, is a responsibility of
management. How much salary is paid to the persons in those jobs, once
the jobs have been classified, is a negotiable topic. Some governmental
agencies have madé the serious error of incorporating the classification
system into the labor contract by inference. Ngturally, once the system

is in the contract, it is there permanently.

{
3

7. The agency budget

A1l state collective bargaining laws make wéges a mandatory topic
of bargaining. (The federal Executive Order No. 11491 does not allow
bargai;ing‘on wages, however, wages being set by the U.S. Congress.)
There is no stafe bal;gaining law, however, which specifically states
that the budget of the public agency is a mandatory topic of bargaining.
Unfortunately, however, some jurisdictions seem to‘be1ieve, at least
according to théi; labor contracts, that they have some ob]igation; to
negotiate various aspects of the agency budget. Agreeing to give
employees a 10 percent sa1ary‘1ncrease is one thing; agreeing that the

salary portion of the agency budget shall be $1 million is quite a

different matter. ' _ .
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B. Should You Have a Management .
Rights Clause? .

The issue of whether or not a labor contract in the public sectoy
should contain a management rights clause is very controversial.
According to some experts,ﬁfhere is no need for such a clause because
governments are sovereign, and as such do not need a managémehf }ights
clause to retain the right to govern (manage). Comparable experts ﬁain-
tain the reverse; however, that>is that such a clause is needed to make
it clear that the governmental agency shall rule as it sees fit, unless
specifically prohibited by a specific provision of the 1ab§r contract.
Among‘these.Patter experts the only question is whether the management
rights clause should be long or short, broad Or narrow.

For %xamp]e, a short management rights clause could read: "The
gpverning body shall retain all'rights to manage unless ;therwise pro-
vided for by the terms of this agreement." On the other hand!ra long
and comprehensive managemeni rights clause (for a school district) could
read: -

The school board, on its own behalf and on behalf of the electors

of the district, hereby retdins and reserves unto itself, without

limitation, all powers, rights authority, duties, and responsi-
bilities conferred upon and vested in it by the laws and

Constitution of the State and the United States, including but

without limiting the generality of the foregoihg, the right:

1. To the executive management and administrative>control of the
> school district and its properties and facilities; _d

2. To hire all employees and, subject to the provisions of law,
to determine their qualifications, and the conditions for
their continued employment, or their dismissal or demotion;
and to promote, and transfer all such employees;

3. To establish grades and courses of instruction, including J//
special programs, and to proyide for athletic, recreational
and social events for students, all as deemed necessary or
advisable’ by the Board;

143
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4.. To decide upon the means and methogg of instruction, the
selection of textbooks and other teaching aids of every
kind and nature;

5. To determine class schedules, school hours,. and the duties and
responsibilities and assignments of teachers and other
employees with respect thereto, and non-teaching activities.

The exercise of the foregoing powers, rights, authority, duties and
responsj ties by the Board, the adoption of policies, rules,
regulations and practices in furtherance thereof, and the use of
judgement and discretion in-connection therewith shall be limited
only by the express and specific terms of this agreement and then
only to the extent such specific and express terms hereof are in
conformance with the Constitution and laws of the United States.

Nothing contained herein shall be considered. to deny or restrwct
the Board of its rights, respons1b111t1es, and authority under the
state school laws or any other national, state, county, district
or local laws or regulations as they pertain to education.

o

I C. Conclusion ‘ ’ -
. A
In summary, the single most important function of the management
negotiator is to protect the right of the governing body'to govern, and ,\'

the right of the management and the supervisory staff to manage. FEi]ure

- to protect this vital right resu]ts in an eros1on of managemz:f)eff1-
ciency, and u1t1mate1y works to the d1sadvantage of the emp]oyees -them- *

selves. Therefore, it is of paramount importance that the competent
negotiator take steps to protect this management right.

)

i




‘IX. HOW TO EVALUATE DEMA‘%

An important step in preparing responses to union demands is the
evaluation of tpose demands. But just exactly how are demands evaluated?
Some nggot1ators seem to assess bargaining demands 1nst1nct1ve1y, while

¥
others appear unable to grasp the true s1gn1f1cance of negot1at1ons

+

proposals. Personally, I never gave the question much thought until very

late one night in a motel room I asked myself the questions: "What are

N

the relevant factors to consider in the evaluation of negotiations
proposals?" 1 reviewed carefully a number of lists of union demands from
vTrious bargaining situations and noted under each demand all of the

* ¢

factors I had considered before arriving at a position on eacn individual

demand. ;

\
ten relevant- factors to consider in evaluating demands in labor nego-

-~

»tiations' If these ten. fastors are applied to eéch demand a negotiator
\ W11q sgldom make a serious mistake in h1s responses.. The relevant -

factors which shoutd be considered in the evaluat1on of all demands are:

A

1. What effect does the demand have #,

on the employees? - V. .

By: understanding'what impact a proposa] would have on the employees
&
the management negot1ator is 1n a strengthened pos1tlon to decide how to

handle the prgposal. For examp]e a proposa] that would materialdy

fmeduee the amount. of work performed by employees should be reJected.

” g o 155 u

, After several hours of work,, [ discovered that there are only about .

K v
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”

However, a?ﬁroposal which producgs more work from employees should be

looked at with interest. o . N R
Union demands, if accepted by management, can ﬁavé various gnd some-

t1mes sdrprising éffects on employees:

a. A union demand which treats some members better than others can
divide the union membership; and while a divided union member=
ship might be ;o the advantage of management, it might also be
to the disadvant;ge of management. For examp]e,la ufion demand
which gives spgcia] ssjary increases ‘to the union leaders might .
alienate the general memberéhip from the union 1eaaership and -
make ratification of the contract impossible. On the bgﬁer
hand, if the union leadership views the proposed contract as a 1" ,
good one, there is greater chance that the contraet will be
ratified.

b. A'union demand. which is highly popu]araﬁmong a majority of the
unioq members can coalesce the membership into an aéceptance of
a contract which might be very favorable to management. On the .

other hand, refusal of .management to accept such a proposal

L4
might also drive the union on to the picket lines.

-

2. What is the legal effect
. of a union demand? . »

_Occasionally, a union demand will call for a concession which\wbuld
-be illegal if accepted. A’déhand by a teachers' union that classroom
teachgfs be given the final-authority to expel students from their ) o
classes woﬁld be i]leéa]. Or, a union demand for a closed shop would
also be 11legal. A1l such illegal demands must be rejected, but with

. . 1 . a
one spectal caveat. If a demand is to be rejected because it is illegal,.
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the.rejection should be accompanied by at least one other reason for
rejection; otherwise, if the allegation that the proposal is illegal

turns out to be incorreét, there is no other reason left to fall back on

to rteject the proposal.

3. Is the demand negotiable?

E A1l negotiations proposals in the private and public sector fall
. 1nto one of three categories:
a. The demand is a mandatory topic for bargaining, i.e., negotia-
tions are required by law. Wages are the best example of a
N mandator; topic of bargaining (except in the federa] sector,
Ywhere wages are unilaterally set by the U.S. Congress). . -
b. The demand is a permissive topic of bargaining, which means that
the topic is bargainable by mutua] agreement of the parties.
The evaluation of employees ié a\good example of a permissive
topic of negotiations, in that it is neither a required topic
of éargaining, nor “is it a prohibited topic of bargaining. It .
is a topic (in mostiinstahces) which may be bargained by mutual |
agreement of the parties.
c. The demand is a prohibited topic of bargaining, which means
' tQat all negotiétions on the subject a?@ prohibited by law. A
good example in the public sector would be a proposal to a]]ow‘
for strikes. Negotiation;.on_thq; topic would be prohibited
ip all states and the federal government.
S— A word of caution is in order, however. Negotiability is less a
factor of law than of what the parties actually agree to. Generally

speaking, anything the paF%ies negotiate on becomes a negopiable topic,

reéardless of ‘what the law may say.

- 1k ;
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4, What are the monetary costs
. of the demand?

No union demand can be granted without some type of monetary cost.

Nothing is free of some form of cost. Either the proposal has a direct

»

| cost, or it has an indirect cost. Either the proposal has an immediate

cost, or it has a 1ong-rénge cost. Either the proposal has an obvious
cost, or it has a hidden cost.

By understanding fully the monetary and nonmonetary cost of each
union demand, management can compute the total true cost of the union
contract propo;al. Then management can compare this total cost with what
1t is willing and able ‘to afford and begir to establish priorities, which
in turn assist in identifying which proposals must be rejected and which

)
can be Sccepted. Although the union will invariably insist that-the

- z
costs estimated by nanagement are high, the costs computed by the union
are 1nvariably lower than the true costs. For those who wish to learn
more about how to cost a union contract proposal, read the section on

costing proposals in the author's book, Bargaining Tactics.,

5. . What ié the effect of the
demand on the client? ‘ -

Most government agencies provide rather'specificiservices to specific
populations. For éxamp]e, thg péb]ic schools provide educi}ion to persons
generally bétween the ages of five and eighteen. Public hggptpals pro-
vide services to sick people. Welfare agencies provide services to pgor
people. The sanitation department collects trash from homeowners, and so

x
on. In most cdses of public service there 73 a clientele involved to whom

s

the government service is directed.
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Since government is created to serve the citizens, management
. ¢

should always considér the impact of the union proposal on }he people

for whom the government agency is designed to serve. Foy example, &
proposal by a policemen's union td restrict the work of policemen to the
hours of 9:00 A.M. to 5:00 P.M. would be a drastic and dangerous dis-
service to the people whom the'po1ice are pledged to protect. Of course,
such a ridicu]bus proposal would be rejected without hesitation.

A union‘proposa1 which has a positive impact on services to the
citizen; being served should be examined carefully, and if the right
conditions can be met, the proposal likely should be approved. However,
a proposal which hinders service to citizens should in most cases be
rejected. =

Some public employees have a direct client relationship which can
complicate the bargaining relationship bet”ﬁﬁ? the union and the govern-
ing body of the government agency. For example, teachers will often
make demands designed to improve education.for children. .Simi1ar1y,
nurses will often make demands at the bargaining tab]e designed ‘to improve
the welfare of patients. But, students are not in the barga1n1ng unit
' represented by the teachers'®union, just as patients are not in the
bargaining unit represented by the nurses' union. Therefore, proposals
designed to improve the lot af the c]ientibeing served should be rejected
in mést cases. Ne}uraL1y, brofesiiona1 employees are concerned with the )
welfare of their clients, as is management, but that concern is not
solved at the bargaining table. Those concerns are solved each day on
th; Jjob.

L %

1%y

®
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6. What is the impact on the
employer's authority?

Some unions, particularly those which represent "professional"
workers, such as teachers and social workers, often make demands on
issues beyond “"bread and butter" interests. As exp]aiﬁed earlier, this
is done for two reasons:

a. Professional employees feel that they should participate in

management decisions, and

b. Professional employees often have a direct client interest and
view the bargaining process as a means to makd policy decisions
which assist the client.

This phenomenon is not necessarily restricted to "pRofessional"

workers, however. It is common practice for many unions,| regardless of

whom they represent, to make proposals which deal with ma égemeﬁt.}unc-
tions. Such proposals, if granted by management, can restyict manage-
ment's freedom to direct the workforce. The less freedom management has ‘
to direct the workforce, the more opportunity for employees—to do as they
wish and the more opportunity for the union to give direction to the
workforce. Any loss of management rights is almost always a gain for the
union and its members.

Therefore, as discussed in the chapter dealing with management
rights, any attempt by tHe union to lessen the right of the governing .
body to govern and the executives to supervise should be resisted actively. ‘
The labor contract should leave the governing body free to adopt any
reasonable policy needed to carry=out the functiong of the government

v

agency. This admonition, however, should not be interpreted to mean that

any agency can violate its labor contract with the employees all in the
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name of serving the pub]ic.? A labor contract prevails and cannot be

N,
for change in some agency policy.
>

violated no matter how sincei? the governing body or how urgent the need

Any union proposal which would mean any significant diminution in
management rights similarly should be resisted aggress%ve]y. The func-
tion of the administrative staff of any government’ agency is to oversee
the workforce and give needed directions. Any interference with that
function can result in a deterioration of the overall efficiency of the
agency. A?y proposal which limit§ management's power to assign employees,
transfer emp]oye;s, dismiss employees, determine performance standards,
schedule work, etc. shoufd be rejected. - As stated previously, the func-
tion of supervisors is to supervise, the function of the workers is to’
work. The function of the union is to negotiate the rewards that will be
given to the workers for doing the work assigned to them by management.

¥ 7. What is the effect of the demand
on other bargaining units?

A bargaining unit is a group of employees to whom the labor contract
applies. A bargaining unit is usually composed of employees who have
certain common attributes. For example, a teacher's union usually repre-
sents only teachers and related personnel. Employees find themselves in
different units from other employees because of some significant dif-
ference between the groups of employees. For example, although policemen
and firemen may have the same employer, they practically are never in the
same bargaining unit, because they have little in common to bargain over.

Despite the fact, however, that different units contain types of

empioyees, no experienced negotiator‘wou1d enter into negotiations with

one bargaining unit without regard for all other bargaining units in the

17;
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The dangers in negotiating with one bargaining unit without

regard for others are as follows: . .

a.

An agreement with one bqrgaining unit may be a disagreement with
another bargaining unif. For example, an agreement with a
teachers' union to have c)assrooms cleaned every day only after
school hours could be a violation of the labor contract with the '
custodians. A demand by city warehousemen that truck drivers
unload their own trucks could be a violation of the contract

with truck drivers. Fortunately, when such conflicts are dis-

‘covered in union demands, the union often will modify its demands

in order to protect the rights of brotﬁerhood members.

An agreement with one bargaining unit may. be a precedent for all
others. For example, an agreement with municipal machinists to ‘
increase the city's contribution to payment of health insurance
prehiuhs wou'ld likely precipitate a similar demand by all other
bargainiﬁé units, since hospita1ization is one of several
benefits which are usua]]?‘ﬁﬁBT?EENEhya11y across all bargain-
ing units.

Generous concessions to one bargaining unit might drive nony
union employees into a union in order to obtain similar advan-
tages. Whenever within the same employment agency there are

some rank-and-file employees unionized, while others are not,

the nonunion members watch carefully the progress of those

represented by the union. Therefore, manégement must: take fhis

situation into consideration in making concessions at the \~\\‘____‘)

bargaining table.’
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8. What is the priority of
the demand?

As stated previously, each proposal must be assigned its respective ‘
place in relation to other proposals, Its priority should be both in\ ’
terms of its value to the union and its importance to management. By
determining such priorities the negotiator can begin to identify items

fghere agreement is likely and items where likely there will be serious
differences. For examo]e, a union request for partial pay for unused
sick leave upon voluntary terminatjon of employment might be a valuable
benefit for both the union and management. On the other hand, a unon
demand for an agency shop might be of high priority to the union for
acceptance and high priority to management, pu} for rejection. Such a
proposal would be headed for séri@us dispute.

The assignment of priority~to the various demands is very heipfu]
in the development of effective bargaining "packages." For example, if
the union desperately wants a sick ]eave”bank, and management is willing ..
to grant such a request, maoagement has a real opportunity to negotiate
by buying out of the union's prooosed contract a number of items un-

acceptable to management.

9., What’is the effect(of the demand
on final settlement?

. Every union demand must be evaluated in terms of how it will con-
tribute to the—f1na1’sett]ement on a total ‘contract. If concession on a ‘
given proposa] is irrelevant to the final agreement, chances are that 1t
should be given very ]1ﬁt1e consideration. However an item that appears

to be one that the union would strike over should be given serious

attention. This is not to suggest, however, that concessions should be

-
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made on the basis of intimidation. Concessions should be made only

because they lead toward an amicable agregpent.

10. .What impact does the demand
have on the union? '

f

Unions are political organizations. They are directed by the

*

. expressed wishes of the members. As such, the union is, in a sense,

the alter ego of the employees. It not only speaks for the employees,
but it can 1éad the employees. Therefore, management should Jéa] with
the union respectfully, and before responding to union demands should
carefully examine the impact of the deﬁénd on the union with a number of
points in mind: X

a. The response of management in rejecting‘aﬂﬁﬁon demand should
not humiliate the union. There are many ways to say "no," as
discussed elsewhere in this book. In rejecting a union
proposal every effort should be made to minimize the pain_to the
union. \

b. The acquiescence to some union demands can create instant .
heroism, while the rejection of some union demands can create
instant martyrdom--both alternatives being unattractive to
management. Therefore, all demands and responses need(to be
evaluated in terms of the effect on the strength of the union.
Although no public agency should undertake a purposeful campaign
to harm a union, management certainly should not provide a
ready-made opportunity for the ynion'to gain increased
d11egiance among the employ, .i After all, employee loyalty
is a;vital ingredient in delivering services to the publfc, \ag/ﬁﬁ\\\

& ]

1;7.1
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c. Will acceptance bf the union proposal strengthen the coopera-
tive re]atiosghip between the employer and the union? If so,
then serious consideration should be given to the proposal,

. For example, if a small amount of released time with pay for
Lnion business will cre;te a harmonious relationship, then
perhaps such time off should be'allowed. After all, the friend-
ship of the union is an important asset to the employer.

In summary; by reviewing the ten simple considerations listed here

»

before responding to a union proposal, the negotiator can minimize

errors., 3]
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X. HOW TO BEGIN THE FLOW OF AGREEMENTS

For the novice negotiator, the first negotiations meeting can be the
most difficuft of all meetfngs. Just achieving that first.tentative
agreement is often a frustrating process. But beginning the flow of
agreements need not be difficu]t if certain procedures are followed.

A. Procedural Matter's Need to be
Taken Care of First .

Before substantive issues are dealt with, certain p?ocedura] matters
should be handled first. Although some of the fo]]owjng suggestions are

\
diséussed elsewhere in this book, they need to be mentioned here also.

v
-

1. Talk informally with the union
prior t6 the first session

a. The location of the meepings: As discussed preJioug]y, the
setting fo; negotiations should be sé]ected carefully and by
 mutual agreement.
‘*b. The agenda: The parties should attempt to have an understanding
as to what will transpire at the first meeting. Under normal
circumstances, the first meeting is devoted to listening to
the union explain its proposals.
c. Ground rules: If negotiations are to p(oceedZSmooth1y; the
pa(ties should come to understandings on such ﬁattgrs as press
releases, length of meetirngs, attendance, refreshments, record-

' keeping, etc. Otherwise,‘time is wasted on procedural matters

rather than substantive matters,

166
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*

d. The overall schedule for ;egotiations: A11 labor negotiations
should have a specific beginning date and a specific ending date.
Hopefully, the parties will reach an understanding on such a

schedule.

B. Opening the Flow

AP the first negotiations meéting there probab]y should be no attempt
at tentative agreements, since thatgmeeting is devoted primarily to
obtaining an overview of the union's contract proposal. However, at the
second or third meetiné, agreements jshould begin to flow. The opening of

J}by a number of specific techniques,

the agreement process can be helpe

such as:

-

1. Have one or two acceptanceg ready
at the second meeting

However, such concessiond should not be perfunctory, but should be

arranged so that the union Nasf"worked” for them; otherwise, 'the agree-

ment will have lost its valug to the‘%nion.

2, Be ready to settle all/issues
at all meetings

. > )
If a negotiator i not ready to settle at all times, attractive

deals can slip by wiphout the negotiator being aware of the missed -

opportunity. —~\

3. Offer a sweetener

Occasionally, the union will be on the verge of accepting an

important counterproposal and with a minor additional concession from

the other side of the table, the whole package, can be wrapped up. ‘Many




. ' .

an insecure negotMtor has lost a good settlement by refusing to make one

slight move

-
-
€ . -

il Open on a positive note

e
-

-

The best way to open a negotiations session is with friendly chatter

-

and refreshments; followed by negotiations which from the outset contain
b]easant dialogue. This approach sets the stage for positive discussions

later on when the issues become difficult. Coe

‘ rs. b ‘ ' -

Praise the opponent

No sound is as sweet as unsolicited praise! How difficult it is to
attack those who have just expressed admiration. However, expressions
of praise should be sincere and justified. They shou]d'not be trans-

. ¢ -

. parently motivated to manipulate the opponent.
3

6. ® Understand the problem

Y

There can be no proper solution to any negotiations proposal uniess
gr;% to solve a

the proposal is understood. Is the proposal desi
‘ problem? If so, e;éct1y what is the problem? Is the proposal designed
to provide a new or expanded benefit to emp]oyees?- If S0, what exact . >
. value does this benefit have for employees? Once these questions are
answered, the negotiator should set out to construct an appropriate

4

response.

7.  Divert attention from
disagreement

’

b3

*'To the extent appropriate, a skillful negotiatdr accentuates the
positive and deemphasizes the negative. Dwelling on disagreements

seldom serves any purpose, so various tactics should be employed to
' ‘ l»-.,.} i ’_
. S

(S |
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. divert attention away from disagreeable issues. Some’ of the ways that &ﬂ'

unplegsant subjects'can be avoided are as follows: R .
. P
. @ Change the subject N .

. b. Tell a joke b
. é
c. Caucus )

“d. Gp to the rest’ room .

-~

21 e. Recess or adJourn
. .

v «
8. .Give reasons for rejections -

It's almost impossible to get through the first few negotiations

sessions’without rejecting some proposals. Although there are many ways

.

to 'say "no," as discussed elsewhere in this book, a proposal not accepted  ~°,

- R N . . l 1
a proposal rejected. Therefore, when a fejection is necessary, it

1d usua]]y be accompanied by the reasons far the Eejectionu, Nego- o

an agreemenf.,,without any knowledge of the reéason for the rejec-‘

¢ m

/of a proposél it is d1ff1cu]t to prepare an altérnate proposa]
" whith m1ght be acceptab]e. Inc1denta]]y, there is no law that requires

that‘gll reasons be given at ane time for a rejection, There are occa-

-

sions when-all reasons for a rejettion should not,be given g]] at once.’

9.- Be patient - N , ' " ) ' g

L4 H

Even 4if a negotiator's mind is made up on a giVen issue, he should
continue to 13sten toythe Comments of the-adversary.- Patience i$ an
impertant factor”in nedotiations. The mere willingness to wait until the

.

other spokesperson is finished speaking is a form of concessjon.: The

;

unioh often has'much to say, and the pat1ence to 11s£en to it a]] p]ays

a vital role. - After all,’ part of the union's funct1on is to bevsure <
> A - < 1
By , ) . . .
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N\ - ..
that management is told exactly how the employees feel and what the

employees want; even if management does not take the desired actjon.

10. Do not make man.agement demands

True, .collective bargaining is supposed to be a two-way process,

‘ bu{the collective bargaining process has not been designed as a,too]

-

for management to make demands of the emp]oyees Management already has

the power to direct the workforce, unless it negot1ates that power away.-

To every extent.possib]e, manageMEnt should direct the workforce uni-

laterally, and avoid using the 1abor contract as the instrument to carry",

out its wishes. Although there are times that management may be com-
pelled, to make "demands" at the bargaining table, such demands Should be
hanoTed‘as counterproposaﬁs to a union demand, rather than origtna}
demends from management.

For example, iet's suppose that management, in order to save money ,

would like to cut back -on planning time for teachers by having those

pond more time in‘the c1assroom teaching students, Rather
=4
than make such a demand at outset of negotiations, management should

-wait until such time as the union-haises the issue of planning time; at

Mhich time management shouid'respond“with a counterproposal for less

~

p]ann1ng tﬁne A]though such a COunterproposa1 is.likely to be obqec-
tionable to the un1on regard]ess of how it is presented, the method

suggested here usua1]y works best. - . \

11, Be prepared to close quickly

. In order to take advantage of every good .négotiations offer that

&

is made, the negotiator must(ﬁgready to settie any issue at any time.

This axtom does not necessarily require that the negotiator settle at

" . . . \.
Loy

®.
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the exact moment that an acceptable offer is made, however. There are
many times when aCCeptanée should be held back until the timing is‘right.
. But in order to begin the flow of agreements, the negotiator should be
prepared to settle very quickly on a few carefu]]y selected issues.

In the book Bargaining Tactics there is a section entitled, "S]eep

On It," which 'suggests that most accepiab]e offers should not be agreed
to immebiate]y. The suggestion being that tine should be taken to care-
fg]]y study the proposal before giving an answer. However, during the
first few negotiationé meetings, the negotiator should be reedy to settle
at the table, without "s{eeping on it." Sueh willingness £o éett]e‘
quickly not\gn1y accelerates the flow of agreements, but indicates a

- trust in the other team. | .

The first impression and the last memories of negot1at1ons should
1dea11y be pleasant. If every negot1at1ons sess1on cou]d open by each
negotiator mak1ng a concession to the other, and 1f every meeting cou]d
end with similar concessions, negot1at1ons wou]d be greatly enhanced

Th1s, howeverf is unfortunate}y not the case in most sityations.
Due to a rariety of reasons, just the reverse occurs too often. Sqme

: negotiators,lry to assert their "macho" at the outset of each meeting,

and then conclude each meeting only when the relationships are so bad

L4

that further negotiations wpuld be pointless. This is not the formula -
for successful negotiations. i

-

In every set of negotiationé, there are a number of concessions
which both parties can reasonably make. These_ concessions should be
identified.,and presented at the right psychological point. If no other

appropriate time presents itself, the beginning and ending of-a meeting

are good points for such moves. Compromises.at the end provide an

1%, .

A '

+




interim atmosphere for coﬁstnuctive homework. Concelsions at the

beginning of a session set the tone for the rest of the session.

LY

12. Ignore some issues

Ly

| Occasionally, either the management negotiator or the union nego-

-

ttator may RreSent a prbposal or counterpropoéa] which is totally un-
acceptaple for some reason. Such a proposal may be purpasely of%ensive;
it may be irresponsibly extreme; or, it may be patently beyond the scope
of bargainiﬁq. A

In such caseé, the best response is no response. If the objection-

able item is ignored repeatedly, the issue might be forgotten by its
T originating party, and thus be disposed of with no harm done" ‘Howéver,
-if the originating party demands a response, and if the proposal is

within thé 'scope of bargaining, the best response might be a very brief

]

-

£
- C. Conclusion

In summary, the first attembts at opening the flow of agreements are

+ frequently awkward and detract from a productive relationship between the
Y

parties. By following the suggestions in thisﬂseEf?op, as well as other

techniqueé which the reader has found to be effective, the first few

~

negotiations sessions should provide the Epringboard'for f ﬁal agreemerit

on the‘labor contract.

v

statement intended to sidetrack the matter. s

e



X1. HOW (AND WHEN) TO COMPROMISE
© ’ ’ .

The easiest parts of negotiations are: (a) determining what you
want, and (b) determining what is the least you will take. It is the
process in between that is hard--compromise. And the real problem is-

determining how, when, why, and what to compromise. -

At the outset of negotiations, both parties'have some idea &t what

their, final position will be on a given issue. Usually, these final
positions aré different, and requife tough negotiations to come
together. for example, the union would 1ike to hav; a 20 percent salary
increase, and asks for this ip;rease at the opening session. The union,
however, recognizes that it will likely have to settle for a 1bwer 12
-pércent. On the other hand, the governing body would like to 1#mit any
increase to 5 peréent, and counters this to the union's offer, realizing
that'it will probalfiy have to settle for 8 percent. The'fina] and real

. >°negotiations begin with the effort§ to f%nd a mutually-agreeable per-
centage between 8 percent and 12 percent. It is the process of
cgmgromige théf[ﬁ]] lead the pa}ties to the best solution,

But when do you compromise? Some negotiators seem never to recog-
nize when the conditions are right for compromise. 'Over the years, the
author has identified a number of conditions that make compromise the . .
bese\pos§ib141ty. Naturally, not all of these conditions must be

present in order to make a compromise offer. But, before making a com-

promise, review the suggestions listed below.

-




174 v

1. A compromise should be made when a
compromise will wrap up the package N

If the offer is reasonable and conditions are tright. As Qiscussed
elsewhere in tﬁis book, most negotiations offers have strings (conditions)
attached, which means that an offer is conditioned‘ypon the acceptance
of other agreements on other issues. For example, an offer to increase

- employee salaries by 7 percent might be conditioned upon a Jequirement
that the union withdraw .requests for any increase in the employer's con-
tribution to the employee insurance-program. If the union should decide

»

that it will droﬁ its request for an improved insurance program, if ,
management will offer an 8 percent salary increase, the issue is all but
settled. If management does compromise and offers 8 percent, the package
would be "wrapped up." Even if %anagement offered to "split the
difference," the union would likely agree. The point is that whénever,

- a reasonable compromise ‘can settle a number of issues at one time, the

parties should give serious consideration td such a compromise. \

2. A compromise should not be made
unless the short- and long-range
g , monetary costs are known

. . Y

In too many negotiations situations, neither side of the bargaining
X e
table has an accurate computation of the.monetary costs of individual

offers-—a& well as the monetéry cost of the.entire contract proposal. -

The lack of such information can lead to disastrous results, such\as a

<

lack.of funds to carry out commitments in the labor contractl .fhe f{rst
step that should be taken when a proposal or‘counterpropdsalqié receiveq
is to compute its exaét cost; both sho}t”range and Tong rqnge. or

. example, a proposal to add a salary longevity. step to the salary scale

after three years might bes very, attractive when offered. In three years,

2

\

/// . :
’ | ;s

e (i
»
[
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however, its financial impact could be devastating if, at the time of
the offer, the majority of employees were at the top of the salary scale.

An experienced negotiator wi{l have in his notes the exact cost of
every proposal and counterproposal. He will also keep a summary of the
total cost of all proposals. As offers énd counter-offers are made, and
as tentative agreements occur, the negotiator)should keep a continued
accounting of the impact of these proposals and agreements on the total
authorized monetary limits. In other words, theachief negotiator usually
has a total monetary limit which may not be exceeded except by specific
authority given to the negotiator. Eai]ure to maintain such elementary
bookkeeping ckn result in makihg offers which will not be confirmed b}
the governing body, a situation which can lead to a variety of serious
problems.

Remember, too, that some costs are temporary and soﬁe costs are
permanent and automatically repetitiye.ﬂ‘For example, assuming no factors
dictating otherwise, management would do better‘by applying $100.00 to»
the purchase of a filing cabinet rather than applying $100 00 to the

. sa]ary sé}]e of an employee. The file cabinet cost is over after its

purchase, while the $100.00 increase in the employee's salary is auto-

matically repeated each year thereafter. Furtl%rmore, the file cabinet
’ '

will be of obvious use for years, but the'$100‘00 salary increase likely

will be forgotten by the time negotiations ‘reopen.

-~
*

Before a compromise is accepted or
offered it should be written cClearly A

The chief source of labor contract.drievances is found in the con-
tract's 1angu?ge.. In such grievances, there is_usually a d{spute over

q4 .
the interpretation of the language. Let's suppose that a labor_contract
o -
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calls for duty-free and uninterrupted lunch perjods of thirty minutes,
except in the case of "serious problems."” Sooner or tater, management °
is going to interrupt an employee's Tunch period due to a condition ' b
which the employer considers to be a "serjous problent" In such a situa-
tion there is no assurance that the employee whose lunch period has been'
interrupted will agree that a "serious problem" exists;.thus'giving rise .
to a potential grievance.

Obviously,'in the above example the offer made'and accepted was not
clearly written and should not have been agreed to. The disputed clause -

‘. . ~
could have been written in several improved ways. For example, the parties

could have agreed to "an uninterrupted -duty-free lunch period of tht?iy

[4

"~ minutes." According to this language -there would be no reason for excep-

tion. Or, the parties could have agré’d/to "an un1nterrupted duty free

tz

Tunch per1od of th1rty m1nutes, except in the case of emergenc1es,,
requiring the presence of the employee." Granted th1s new phrase iS' oyt

subject to d1ﬁferent 1nterpretat1on, but 1t is an 1mprovement over the

- [f >
L ] ’

- . . - »

phrase "serlous probldh!"

. * A

8 4 A compromise can be made in order to b S _

diffuse an explosive situation e ' e L .

" Most @xper1enced negot1ators have faced at some t1me in their career -

a confrontat1on at the barga1n1ng table over some h1gh1y emot1ona1 issue. . .
An agreement is almost.1mposs1ble under such tense cond1t1ons and every -, ‘-

efﬁprt should be made to defuse such d1sputes A]though there are

i P.t_ .

numerous tactics wh1ch can be emp]oyed to resolve such d1sagreements, an ot
"///:fort at compromise ‘can be the appropr1ate ant1dote:~, CL . AN

- : ! Coe
At ong time, the author found himself in & situation where the
" union urgently ﬂanted.the next'negotiations’sessjon to. take place witg;n

. N
* N L4 hd . -
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a:week: The best time for the author was on a day which turned out to’be
s'.’ M , v .

a holiday, for the emo}oyees. The union was funious that management would
suggest that negotiations take place on a holiday. As a result, she
management team made a compromise, and, frankly, the compromise was

’ pr1mar11y mot1vated by a desire to disarm a potentially exp]os1ve

- 'deve1opment. Inc1denta11y, in this particular case, the union was so
. 'p1eased mith management's concessign that it was agreeable to holding the

. - following two meetings on terms acceptable to management.
Y s N ) - ‘N. : %
) - ‘% . . - * .

-

5. When .you are ready for a compromise, the
- end of the meeting is a good time ’

e

.72 To the extent reasonablé, R otiatidns should open and end on a
'positive note, leaving the midd]e 0 the agenda to serious debate. By

mak1ng a concession at the end of the. meet1ng, Both parties are left with

.

p]easant thoughts about the1r re1at1onshnps, thereby setting a productave ; A“-*
- "' . tone for the next meet1ng Th1s tact \s espec1a11y effectrve when the '
o - ‘ : con\essnon of fered 1s.accepted As 2 matter of fact, if the opponent . ‘
seems re]uctant ‘to-accept such a concession, he shou]d:;e encouraged to B
, do so”in the name of* "good fa1th" and "quid pro quo. “ In other wordst- ‘
ojn -ong, good turn deserves another. a . . ‘ e
I '6.. A compromlse should be made when it : s ‘

‘will settle all remaining issues : v A

1

The f1na1 hours of negottations. are usual]y,the most difficult. The .

~

last Sess1on in negot1at10n§ is usually the session that conta1ns a]l of

-

the 1mportant issues. The'1ast sess1on is the sessmon when the part1es

.

F N .
, fee] they have made a11§Q* the concess1ons that they cou]d possjbly make
.- This is where exper1ence and the w1111ngness to take a risk become ; " a
. important. When everyth1ng r1des on one last concess1on, then the f1na1
R ) \ . \
S S ' o Ay T
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position of the part1es should be examzned extra carefu]]y in an ef#ort
to find that elusive solution. This 1ast examination is “imperative
because frequently when the parties are on the verge of agreement, and

that f]eéting oppoertunity is missed, the parties often.retreat to posi-
>
t1ons even more difficult to reso]ve .

“a

In recent contract negotiations in a m1dwestern mun1é1pa11ty, the
3
x parties were very close to an agreement—-thanks ]arge]y to some very sig-

n1f1cant concessions made by the union. The union had been hon1ng its
members in Tine ‘for a protracted period of time. The on1y issues that
remained were sa]ar1es and a ﬁew minor non-cost items wh1ch the union

{ s1gna1ed 1t would drop for a reasonab]e salary offer. For on]y one pehlJ

N

centage more in sa]ary, the union would have wrapped up the entire agree:
ment, but for'reasons not necessary to desch1be here, the gov?rn1ng body
dug in and stonewa]]ed negot1at1ons The governing body instructed the
chhef negotiator to give th,hunlon a "take it or leave 1t" of fer, which

he 'did, and the’ un1on 1eft it. The union returned to 1ts members at a

* .

spec1a1 ra]]y and gave a report wheh.the membership was informed of

»

the full story, they became hostile and ordered the union to go back .to

the bargaining :table with new, but-harder, instructions. - ,

-

. , ' To.make a)]ong and unnecessary story short, management eventually
. , Y .
‘was forced to settle for a sa]ary higher than what the union would have

’

. or1g1na11y agreed to, p]us‘management had to make other non-cost con-
’ cess1ons which the union had signaled it “was willing to forego Such
Jinept hand11ng of negot1at1ons is 1nexcusab1e,t but in the pub]dc sector,
) where politics play suth a major role in labor negotiations, this type of

o experience is unfortunately frequent. ;
) . N t . o
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A compromise should be made only
if all team members are present

Although some négotiators practice "one-on-qne“ nego£iations (the
two chief spokesmen meeting in private and "cutting deals®), the author
1s opposed generally to this approach to negotiations and recommends\"afhé
length" negotiations. "Arms length" negotiatiogn is a ﬁore formal approach
to negotiation which reqdires that all ﬁegotiations take place at official
meetiﬁgé where all members (except for excused absences) of both teams
are present.

Such a formal approach to negotiations'has'severa1 adentages, among

‘ F 2
which are:

\

5. There are witnes§és to aJ] transactions, thus avoiding rumors
of "special deals" uqauthorized offers, unsavory behavior, etc.
Members of the team feel that they have played an imporiant part
in negotiations. . '
There is less chance of an érror being made with assjsiance from
all team members. )

Some of the disadvantages of "one-on-one¥ negotiations é}e:
5.' The union may get thg impression that an unfair deal was cut

with management.

The QOﬁerning body may lose its trust for its negotiator.

The chance of a negotiations error is increased.

‘
-

In thgiabsence of witnesses, the ndgotiator“may not deliver on
a promiserﬁade in private. j i
NotAon1y shoy]d all team members be bregent when é compromise is
made, but ideally all team members sh9ufd agree to the compromise. Such

unanimous agreement is not always possible, buE‘}t should generally be

L] ‘ ’ ‘ %

1%9
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sought. In the event that there is no team agreement on a compromise;
the chief spokesman must accept the responsibility for deciding if the

compromise is to.be offered.

»

8. A _compromise should be made only if
it is made by the chief spokesman

A1) offers and counter-offers should be made by the chief spokesman.
~ There shou]d be, no concession made which has been offered by another team
member. Any offer by a team member other than the chief negotiator |
simply qnderminet the’ chief spokesman. Any upstaging of the chief spokes-
man by another team member cannot be to]erated. The cnie( negbtiator must
be pérceived as the officia]-spokesman of«his team and as the person in
charge. Anyth1ng ]ess detracts from the effect1veness of the negot1ator
lto perform requ1red tasks T
Infreﬁuent]y, even a veteran labor negotiator will find himself in -

the pos1t1on of hav1ng sa1é no to an offer by the opponent only to dis-
cover that a different enswer hag\Eeen commun1cated by a member‘of the
governing body. It faced with such an awkward situation, the'negotiaton
snou]d immediate]y meet with the governing body for-c]arffication of his
pos1t1on and of tne official position of the govern1ng body on the issue
under negotiations. If such‘a meeting shou]d 1nd1cate that the govern-
ing\body's po§ition is actually what was communicated by one of its
members, then the official-offer to the union should be presented by the
chief spokesman. . Although making a concession nnder such circumstances
~is painful at best, it is far preferable to a]Towing'someone else to

make the offer. At all costs,- the opponent must understand that no

official offet can be made unless it is made through the chief negotiator.

. ’ [
'

’ Ay ‘ ST

£y
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9. A compromise should not be iade -
unless it is clearly understood

As.a‘beginning'ﬁegotiator, the author was presénted with¥a proposal
from a teacher's union which stated: "Teachers shall be entitled tp ’
aﬁademic freedom in their classrooms." All of the management team members
were academicians who gave asgurances that this offer was reasonabfe,/if
noﬁ(innocupqs. At the outset,’therefore, there was an inclination to give
favorable consideration to the union's proposal. However, viscera1‘fee1-
ings indicated otherwise. As a result, the prbposal was placed on the *
table for dfscus;ion. At first the union was very vague. Hewever, under
determined examination; it became appaPent‘tLat "academic freedom" meant
tgat,teaghers should be allowed to conduct themselves withouE restraint
while in the classroom. Obviously, such freedom could rapidly lead to.
chaos.

T

In order to be certain that a proposa] is understood, the negotiator

shéu]d take ;evera1 precautions.

a. The proposal should be examined by the entiré team. Pitfalls,
16opholes, and other wéaknessgs shauld be searched for. The
proposal sh;;1d be revieweq by the appropriate staff specia1¥%t.
For example, a proposal regarding payrb]i deductionzéhou1d be

‘rengwed by the payroll supervisor. A progosa1 pertainiﬁg to -
employee transfers should be reviewed by the personnel director.
b: Where.additiona1 fesearéh is needed, it-should be-conducted.. |
For example, a proposal for a sick leave-bank is 1ike%y to be so
\unfamiiiar to an employer that considirab1e research would be'
necessary before any posit;;n could be taken. ' ‘

k.
o
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c.' The union should be questioned at length on its proposal, to
ascertain if there af@ hidden problems. For example, a union

proposal that all actions on transfer requests be put in writing
AR

should be discussed at length. Chances are that the union is

looking for more than just a simple answer to transfer requests.

v

10: The gaining of good will can be .y
sufficient reason to compromise . o

* o

Al

. When two negotiators have achieved a sufficient degree of muthal
« . \

. trust, they are sometimes able to give;favors and make concessions with- |

\

out a specific favor or coficession ,in return. This approach will gener-

ally work.on nonsub$tantive issues, such as procedural matters of when

and where to meet,\the ;engﬁh of meetings, who will provide refreshments,

:etc. Cood will .and rapport are valuable assets in negotiations, and as

such should be actively sought, Certainly,. negofiations proceed better

with peaceful relations than witfi\hostile ones.

¢
.

" There is a risk, however, i becomihg too friendly.~ Close friend-

necessary rejections of ﬁroposa]é

-

ship between (negotiators c@p mak
difficult--or can lead the negbt1ator into accept1ng a proposa] which
otherwise would not have begn,accepted. Good w111 in negotiations is

one thing, friendship 1s another.

Some negotiators seem unable to be civil at the bargaining table out

?

. ~N
of fear-that civility will be.perceiyed as a weakness. Some négotiators
- v .

seem to -need hostility in order to bolster their will to resist the

L

' opponent,‘ai if labor negotiations is some form of @arfare. Fortun§te1y,

“such traits are uéua]]y associated with the inexperienced and jncompetent

\ S
negotiator, and in mos% cases,. both negotd s recognize the value of
’

%\k /\

-
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tions existed in the author's mind. ~Among the "loose ends” that the team
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11. All loose ends should be tied : : K '
before compromise ’ .

An in;xpeﬁﬁenged negotiator will sometimes compromise on.an issue -

. ¢

before he fully understands either his own offer or that of the opponent.

In such situations the megotiator often leaves "loose ends¥# to tentative
agreement. The author was working with a team of administrators a few ;;\*T\<

o

years ago and the team was ready to compromise with the union by granting

pay for accumulated sick leave, even though a number of unanswered ques-

~ 3
apparently was willing to leave were the following:

P
’

' a. Would pay for accumulated sick leave be granted only .upon .
retirement? '

b. If so, what is "rqxiremgnt"? v

c. Would such pay be granted upon separation?
~d. If so, what is "separation"?

'3
e. What rate of pay would be granted for accumu]gted sick leave? ;

f. What limit would there be to accumulation of sick leave for Q
‘ 3
which pay could be received? ’

Before offering a compromise, or a tentative agreement on any issue, #

— N 5
the ‘negotiator, with the aid\Bf the team, should explore carefully all

of the ramifications of the offer. A negotiations offer.cannot leave

agything for assumption. An "understanding“sin labor negotiations is
Y - ‘
uswally not worth the paper it's'not written on. For more information on

what factors to consider before'making a compromise, see the section in

-

this bosk entitled, "How To Evaluate Demands."

K
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12. You can compromise if it's
not a freebie

There is an axiom in labor negotiations which stgtes: "Nothing
should be given away free.” THBre are no “freebies" in the process of
makipg a compromise. Every single compromise szt receive soﬁething in
return, even if it is an intangible return like Qood will. This rule,
however, does not preclude kindness, courtesy, and an occasional %évér.

ﬁripffhg union states that one of its proposals will: not cost‘any-

Successful negotiations do t@quire a modicum of civility.
] . .
thing; generally such a statement will turn out to be incorrect. All
hnion,offers co\t SOmefhing. They either cést money, resources, time,
~ space, or energj; all of which are valuable to the employer. No matter
what the proposal is, it must eventually result in somebody doing some-
thing that would not otherwise normaily be done. for example, here are
some union proposals which do not cost anything aécording fb the union:
a. Payroll deduction for membership dues. Although payroll dedu&-
tion for union dues appears on the surface to be a simple task,
in actua1i£y it ig quite complicated and does cost money; o
despite the claims of‘the unjon to the contrary. On the
average, such a payroll deduktion would cost,about $4.00 per
member. If £here are 1,000 members who wish to have their
' dues deducted, that"s $4,000 per year!
b. Bulletin board space for the union. A typical bu]]étin board
of four feet by ten feet costs about $300:00, withsinstallation.
If the union is granted half of the‘space oﬁ ten bu]]etinl

boards, the total cost to the employer would be $1,500,00!




1?5

N

c. Lounge space for emp]oyees At the current $100. Oo'rer square
foot for construct1on, one 1ounge (unfurn1$hed) 1,000 square"
feet, would cost the employer $100,000! ,

As one can see, there are no freebies in negotiations.

i

13. You should compromise when ‘
ordered to do so by your

employer . ol
Under normal circumstances the negotiator is given the parameters
h]

for negotiations before negotiatiens'begin. When this procedure is
followed, the chief spo&esman can plan the negotiations strategy more

\eiieg%ive1y than if the negotiations limits were gradually revea1ed

s

throughout the negotiations process. Under such ideal circumstances the

negﬁtiator can plan the overall®strategy and arrange compromises in the

E

most productive way.

Undei ideal circumstances the governing body and the chief executive
should seek the advice of their expert for labor relations. I{ the "
negotiatnr is experiepced, chences4are that he knows better than the
governing body how far he shou]d.tompronise on each end every ftem
(except on the issue of total funds to be expended in order to reach a
settiement). 0n1y the governing body is in a pQ;ition to decide what its

A Y

total Budget will be and how the total budget should be apportjoned to
the various'accounts _However, on most other issues the chief nepotiatdr‘ .
shou]d be aware of the extent to which comprom1§es can be made in order
to/ reach an acceptable labor contract ' w ’
There are time§: however, when a governing body may c#1 for a
compromise wh1ch the chief negotiator may not recommend. Although tne'
t '

chief negot1ator and the emp]oyer should generally be in agreement on the .

general direction of negotiations, occasions do sometimes arise when the L

L. . Y .
. | ~ : 195 C
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two do not agree. Hopefu]]y} sush octasions are inffeqyent. The éuthoﬁ/
'bas expérieﬁced‘a few situation; where he was willing éo be more fdirm
than the governing bbdy. On gne occasion negotiations were“near an end
and almost all issues had begn.resolved eXEept for sa]arie;; Binding
arbitration of grievances, and a request fgr the agency shop; all three -
of which appéaring to.be demands-of high priority-to the union. Negotia- “
- tions were temponari}y ;ta]Jed; the union ca]]ed\sgvera] "emeréency" T
meetings and threatened to go on strike. Based on inside infqrmbﬂ@%n and . .
’ génera] intuition, I was convinced that the union was testing to see if )
| ) thetgoverning body. could stagg_gp to threats. I was confident .that after
a short period of time the union wqu]d ask for another negotiations
meeting ,and wpu]d'seftle the whole matter for a small compromise on
salariag and an offer for "advisory" arbitration oﬁ»grievances. Such an |
offer wou]d}cause the ynion to drop its proposal for an agency shop.
Despite my efforts to persuade the:govérning body to this point of view,
it papicked'qnd ordered that a csmpromise be made by offering to agree -
to the agency shop. | L ] ’
- At that point the situation Qas baﬁ enough, si;ce [ was being
directed to make a concession which i'considered dangevdus. Furthermore,
it would be 6inous to the union that I had been ordered to make such a
’ concession to avoid a strike. To complicate matterw further, however, a
member of the governing‘body 1gaked the'éction iaken in exchtiye session
by the governing body. Consequently, the union was convinced that it had
the go;Erning body running scareq; and, frankly, thg union had surmised

the attitude correctly.
' 3

>

?
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I returned to the bargaining tab]e and offered to settle the entiré
h S
contract by acqu1esc1ng tp the unien s demand for the agency shop. "How-

-

ever, at this‘point, the union had been encouraged to believe that its

AJ

threats were effect1ve. Consequently, it refused the offer, demanding
) ’ ) P ‘

_ that the governing body ‘also agree to an additional salary increase ang
binding arbjtration of grievances. "To end the story, I was ordered again

to capitulate and negot1at1ons ended with maJor concess1ons to the union.
v ‘ -

.I did not return to that community the following year, but I was toLd

that the un1on,tr1ed the same strategy aga1n. However the goverh1ng body

had some ngw members elected who, did not threaten so eas11y " As a .
. )

result, the union went on str1ke but a more %avorab]e contract was

ifinal]y settled upon. ™
‘ 1 £ ’
, , L o f
14. It's time to toncede with the
opponent obviously wins the 3 A ,
debate . '

’

There are times that an agreement.on'a gﬁVen isspe depends upon con-
ylnc1ng the other party of the merits of your pos1t19n '\Gn such cases

~ 3. .
q\pate is a common phenomenon at the barga1n1ng tab?e However, when an ‘'

Ve

greement hinges on w1nn1ng an argument, one must Qé sure to win the .o
h J .

‘argument. To persist in one's pos1t1on after obv1ous1y 1os1ng the dis-

L2

agreement only serves to undermine one's credibility for future arguments.

When an argument is lost, the best course of @ction i% to admit defeat as .
© gracefully as po§sib1e, and quﬁok]y moxe on to other items.

[
[
.

"i15. A compromise can be used to
avoid an issue being blown
all out of proportion

Some issues which appear to be of little significance at the outset

of bargaining cans for a variety of reasons, become fu]j-b1own

.

.

- ‘v. . 19,7 .
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.controversies, subverting the major issues of negotiations. In such . -

cases, a quick concession may be the best solution. ’
b - » , B .

For example, a colleague of the author was involved in negotiations 1
with a union where one of the union demands was for a meeting between the

two spokesmen at least once each month during the period of the cdhtract.
L o4 . .
For no other reason’than stubbornness, the management representative

» J -2 )

refu§ed to agree to such a proposal, despite thg reasonable p]ea% and
arguments of the opposing neggtiator. Despite a suggestion that Qe grant
the union its'requestﬁrthe unidn's proposal was tuyrned down repeatedly--°

apparently in a manner which offended the dnion. As a result, pﬁe issue

unresolved, negotiations were poisoned.
<

/

. Finally, the union held & mass meeting and, among other items

0y
\

discusséd, expressed its ahger over not being allowed to meet with manage-

} 7

became a major gbstacle in regotiations. As long as that issue remained .
ment during the term of the contract. This information was picgsd up by .
the press and read the next day by certain members ‘of the governing body

for that agency. Immediately, the chairiman of the governing body con-/

tacted the chief executive and demanded an explanation. Needless:to say, i

v the management representatjvéwsoon agreed to meet with the union on a

regular basis. Unfortuhately, however, irPeparablé harm had been done to

’ . ~ Y‘ . .
their relationship. ,

. | .

16. A cancession can be made when you

think it can be sold to the tnion - S (
. - membership
- - - AN
i 3
= The ultimate objective of labor negotiations is to construct a . !

written contract governing compensation, benefits, and working conditions

of employees. Unless such a contract can be sold to the pérties, then ‘
~ ¢ :

\

ERIC - 13s




' negotiations have been for naught. A compromise that cannot be sold to

[

4
either party is a useless compromise, unless it is only one concession

[y

toward a larger cﬁncesEion.
Let's assume that negotiations are near an end and only‘sglary

remains as an unresolved issue. Let's furtﬂ!r assume that the current

| ”S%ffer of 7 percent is one that the management team knows will not be
accept%dlb; the union. The uézon's position is 11 percent and has given
some indication that it might se?tleigpr 10 per;Fnt.‘ Let's further assume
that management is reasonably certain that the member'ship, in a ratifica-
tion vote, would accept é percent. Given such a hypothetical situationy
and undef tge right-ba;géining coﬁditions, a compromise .final offgr of 9
perqeni would be in order. Naturally, how thé offer is made is a matter

v o nggotiations skill.

17. No compromise should be made

. if it cannot be sold to the S - s
. governing body : . '
¢ _ One of the worst mistakes that a negotiator can make is to shake

hands on a tentative contract-only to have it rejegcted by the employer.
Therefore, before a final agreement is tentatively settled on, the nego-
tiator should be certain that it will be approved by the governing body"

and r?tified by the membership. Anything less will inevitgb]y‘lead to a

» serious problem.

‘This rule raises an interesting quest1on about what type of author1ty

» . a negotiator shou]d have. Some negot1ators receive explicit 1nstruct1ons
‘ on each and every issue by the emp]oyer Other negot1ators operate under

very broad gu1de]1nes The advantage of the.first approach is thﬁt there
is no doubt as to what the governing body wants and author1zes. The d1s-

advantdge, however, of this approach is that it removes needed negotiations
. % e \

y .
- N R
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f]exibi1ity'from the chief negotiator. The advaﬁtage of the second
' L3
approach, i.e., broad guideliMes, is that the negotiator is given ample

negotiations flexibility to "wheel and deal."” However, the disadvantage
is that there #s no guarantee that the governing body will approve each

and every recommendation in the proposed’contract.

The author definitely prefers an approach to negotiations which gives

. the hroadest possible leeway. Im most situations, the author is best

aple to effectively work under only four simple authorizations for nego-
tiation; from an employer. Those four simple guidelines are:
a. Negotiations shall not result in an expenditure of. funds
_ greater than that authorized. ‘ ¢
b. The 1abo} ctontract shall not deprive the governing body of its:
7 po]icj-making powers to govern the agency. -

c. The management team shall retain its full authority to
’, . {

) _ direct the workforce. N ,

-~

i:’d. There shall be no reduction ih the qualjty or quantity of work

- _ performed by employees. ‘ v

In most situations these gG:deiines are sufficient, for the
experienced negotiétor. Should doubt arise during negotiations as to
. 4

the position of the governing body on a given matter, a quick inquiry

can be made. = - ' : )

L 4
t

18. ‘A compromise should not be made '
if the proposal is nonnegotiable

-

Any compromise on a proposal which is not a required iopics of

hegotiations automatically makes the matter negotiable. '‘Regardiess of
. r . N ‘

X .
"what' the bargaining law may say about the scope'of bargaining, the final

‘P

determinant of what is negotiable is what the parties’actua]]y negotiate.




S

Bht keep in mind fhat the more a nonneg?tiab1e topic is discussed, the
more likely that it is béing negotiated. The best Qay té handle a subject
which is not a mandatory topic of bargaining is to'say only once: "This
proposal is not a mandatory topic of bargaining and we-therefore decline
to negotiate it." For those who wish to exp]ore.this concept further,
refer to the sectioh of this book entitled: "How t6 Control the Scope of

Negotiations." - _ .

19, A compromise is.in order

when the timing-is right

Timing Ean be a crutial act in negotiations. Unfortunately, there
are no standard rules to determine cor;ect timing. Each situation is
different and must be dealt hit%/on its own individual merits. Timjng Ais
the aBi]ity to present a proposal at the most propitious moment. The

skill of timing is based upon thf ability to quickly and thoroughly

#
assess comp]ex‘situations, a]ong‘with a re]iane sense of intuition.
Here is a very elementary example of how timing can affect the out-
come of negotiations. An 8 percent salary offer made at the outset of
nethiations would prbbap]y be turned down. However, that samé offer if «

withheld until near the end of negotiations, under .the right circum-
stances, might.be viewed as a very favorable o%f%r. Why? Because an (o
offer of 8 percent ‘at the beginning of negotiations is poor timing for a
lot of reasons: )
a. The uni9n needs to have,thé’?:;;ing that it has worked for any
of fers made. « )

b. The membership is not ready to think seriously about salaries

until later in the year, P

4

_U1
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£. An offer of 8 percent at the begiﬁning of negotiations is

actually throwing 8 percent away, as far as negotiations is

~

concerned. .

“

4. An offer of 8 percent should not be made yntil almost all other

financial issues have been resolved. R
As the chief negotiator plans the mastery strategy, timing is an

important element which should be given consideration for each and every.

issue.
» ’ *
20. A compromise should not be
. the result of threat . ) :

re

To the extent possible threats should be avoided-at the bargaining
table. A threat is an expression of intent to inflict harm.if certain

action is taken or not taken. Threat involves the use of power to force

someone to take agtion which would not:be taken under voluntary conditions.

. - [ 3 B .
By inserting the threat to use power in negotiations, the basis for making

AN 5 : . .
compromises moves from reason to strength. Threats'.cause concessions to

‘

be made not because they are proper, but because they avoid_paini

" When either party coméromises solely oq the basis of threat, then a
If a threat

.

’ lesson has been taught that threats work in negotiations.

1d be carefully veiled and accompanied by a logical
e

argument as to why a certain offer should be accepted. By requiring that

must be used, it shou

a concession be made solely on the basis of threét, the opponent is often

v
L]

driven into a‘position where there is no choice but to counter with a

-~

stronger threat.

If a ¢oncession appears to be required in order to stop some un-

acceptable threatenéd action, the threatened party shquid find some

sound reason (othef than fear of the threatened action) to justify the
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concession; otherwise, the use of threats can become a permanent part of
negotiations.
21. ‘A compromi§e can be made when

there is & reasonable "quid pro
guoll " i M e '

Nedotiatiqhs is the process of giving and taking until a final

accommodation is reached. This'meéns that if the union wants, it must
give. In other words, négotiations is based upon quid pro quo--giving for
something in exchange. Without quid pro gquo tﬁére can be no labor
contract.

A compromise should be made when the.negotiator conc]ude§ that.the
counter offer is worthwhile. For example, if there were twenty unresolved
items on the table and the union offered to.withdraw them all if manage-
ment would raise its salary offer by 1 percénf, management should consider
such a counterproposa1“very carefully. However, an offer by the union to
withdraw its request to use bulletin boards if éanagement would increase
its salary offer by 5 pe}cent, would be a very poor trade.

There.are no set rules for what constitutes a reasonable trade in
labor negotiations. Each offer is different, and the circumstances
surrounding each- offer are differerit. .Therefore, each offer and counter-
of fer must be examined carefully on its own individual merits.

In summary, there are many occasions when a compromise is in order.

\

By reviewing the Suggeétiows made here, the negitiator should know when
. I
and under what conditions ko compromise. Y

\ N4 /
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. .
Although there are many factors involved in making negotiations work

X11. HOW TO MAKE NEGOTIATIONS WORK ' ‘ 1

right, there are four special factors which should be highlighted. . '

Successful negotiations require that:

1.

There be trust between the chief ‘negotiators; otherwise, so much

time and energy is wasted on prd%ectjve 1angua§e that an agree-

ment becomes difficult to reach. The spoken bnd written word .

are often imprecise exd?essions‘of thoughts and intentions.
> L

. | ]
People who want to argue can argue over the meaning of most words

and statements, making understanding impossible. Ifrnegotiators

are to enter into a written labor ébntnact, then there must be a
willingness to accept the language which has been deve]obed
mutually. . ¢

1

The issue under consideration must be negotiable, i.e., it must

be within the permissible scope of nqgotiations. For example,

school teachers cannot negotiaie the selection of school board v
members. ‘Any demand which is noﬁ‘nego‘iab1e, but which is '
insjsted upon, will inevitably create an obstacle to .any

agreement between the,parties.

Both parties must give as well as take. Labor negbtiazézns is a

two-way process. Both parties must be willing to give ifi order
to get. Ideally, labor negotiatigns should involve a process N
whereby both management and labor come to an understanding on

salaries, benefits, and working conditions which is mutua]]y:
’ 194 ‘" '
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work had begun on Negotiations Strategies, the author gleaned from his .

1195
, &

advanfageous. "A bargaining process which requires that one

party do most of the giving will eventually backfire.

p Lo
4. ‘The spokesmen have full authority to enter into agreements. If

. a final labor contract is to be achieved, then the spokesmen

~ must have the authority to make offers, make concessions, and

enter into tentative agreements. Without such powers there can

be no labor contract. ' ’
- / ’ I
A. Special Tactics , : * )
*  The book, Bargaining TActics, contains over 300 practical techniques .

which can be used at 'the bargaining table in ]abor‘rglations. 'These
tactics were compiled as a result of over fifteen years of negotiations;
lecturing, and writing on the subject of labor negotiations in the public 7

sector. After the book had been printed and placed on the market, and

notes numerous bargaining tactics which weré not included in thexgrigina]
book. ‘Thefefore, these additional tactics are listed and Rrief]y des-

cribed in this section. These tactics, 1ike those in the original book,
have all been used in field conditions and are recommended as_useful

techniques.

1. Words do make a difference - \

Thiere are effective ways andwingffective ways to use lgmrduage in

»

negotiations.. Here is a simple example of three ways that management

-

can respond to the same question from the union:

a. Poor use of language. Union, spokesman: "How much percentage &

salary increase will you give to the employees?"

Management response: "Oh, I'd say around./ percent.”

205 -
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1

In this case the management negotiator has stated that the

. | lowest salary of%er will be 7 percent.

b. Better use of 1ahguage.,'Union spokesman: "How much percentage
salary increase will you give to the employees?" Management
response: "What's the least that you will accept}" This
response fhrows the responsibility qf additional response back

on the union. ‘

c. Best Jse of language. Union spokesman: “"How much percentage

salary increase will you give to the employees?" Management
reébonse: "Who said anything about a salary increase?" This
.response indicapgs to the union that there will be no serious
salary offer from managgment until the union makes a reasonable

. « offer.
1 \ \
2. Difficult questions can be responded
to in many differént ways *

Many questions in negotiations are carefully €ontrived by the

opposing negotiator to obtain information helpful to the opponent and
-~ v .
harmful to the negotiator from whom the information is being sought. Some -

inexperiencea negotiatqr seem to think that all questions must be
answered, and that all ii?ormation asked for must be provided. In %act, ’
there are many ways to respond to difficult questions or questions which
seek information n9t for re]eése. For example, the negotiator can:
a. Obfuscate,.i.ef) the nggpnse can be pﬁrposefu]]y confusing.
‘b.” Answer a different question. Some:imes if the negotiator does .
not wish to answer an objectionable question, but does not want

. 9
to so state, a response can-be given to a similar, but
N

. Ky'fﬁht, question. ‘
206 ‘ &
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c. Defe} the matter. Frequently, questions which ére postponed

are forgotten.

-

d. Say: "I don't understand the question." This response not only
gives needed time to think up an answer, but it may allow the

question to be modified along more acceptable 1inesfxn’

1

e. Qualify the answer. Some difficult questions can be handled by:

giving a qualified answer. Such an answer protects the respond-

ent from being committed to a position prematurely. For example, ™
in response to a question from the union spokesman, "Do you
‘ bélieve in a fair promofion policy?", a qualified response would
‘ ’\\ Sé: "Definitely, as long as you accept my definition of terms
such as 'fair.'"
PN
3. Bogus concessions have their place /')/..\

Not all concessions must be substantive in nature. Some responses to
a proposal can be passed off as a concession when in fact no real con-
cession has been made. Here are some responses which often are peréei&ed
by the opponent as concessions:
a. Sometimes the respondent to a proposal does not want to accept
> the ?roposa1, }eject the proposal, or modify the proposal. In
N\ such cases the response can be: "I'll consider your proposal."
Under the right conditigns such a response can be viewed as a
concession without any reé] movement on an issue.

b. Listening is a form of concession. Lisiening which is perceived

to be sincere is often viewed by the party making a request as

movement toward finding a solution.
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c. Courteous discussion of a proposal is another form of concession

because the respondent has expressed a willingness to explore the
> & . '+
proposal under cbnsideration.

-

d. A proposal referred to other authorities for stady is also a

~

form of concession in that it .is neither a rejection of the

proposal nor a refu§a] to consider the proposal. -
o

4. Go6d listening is an important
quality in negotiations’

Most of the time spent in negotiations is involved in listening and
watching. Since tke rate of thinking is much‘faster than the rate of
speaking, there is a constant risk of being distracted due to this dis-
crepancy. The mind of\ the listener is racing ahead as the spoken words
" of ‘the opponent slowly drift across the table. To make listening more
'effective, severa1‘simp1e rules should be followed: <

a. Listen for hidden meanings. Many statements indicating one

thought are really attempts to mask another thought. The -
1istener_must be very perée jve to detect such deception. - s
b. Watch the nonverbal signals 1though the author does not have

a great deal of faith iﬁ interpreting body language, there are
some reliable nonverbal activities of a spokesman which can add
" to thg meaning of the spok;n word.
c. Silently argue with the spokgsman, while keepiﬁg notes which ‘
_can be referred to at the appropriate time. Unless notes are
kept especially when the speakgr ig presenting a long monologue,
there is a significant chance that not all salient points will

+

be remembered and considered.

20§
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d. Think/ahead of .the spéake‘r.f Try to anticipate what will be
said. This discfp]iﬁed approach to 1isten%ng foqggs the listener
to follow all of the details of the presentation being made.
‘e, Periodically summarize wha? has been said. Such summaries
give poth ?arties an opportunity to be sure that full 2pder~ .
stdh&?ng has been achieved. - ’ |
f. Listen for what is!not said. As an experienged counselor,
personnel d{rector, and negotiator, the authﬁr learned very,

L3

early in his career to f1ways ask silently of } speaker: "Why
didn't he say .\.(t .?" What people don't say is often more
telling than what they do say. For:examp1e, should the opponentl
respond to an offer by saying: ;No, I don't think we can l
accept that." One should as%’why the respondent'did not clearly
say: JNo. We will not accept that under any con@itions.“

g. bistractioﬁs should be minimized. Thereﬁare many factors which
interfere with good listening--prejudices, emotions, worries,
poor health, noise, or confusion--all can distract the listener,
Thergfore, the disciplined Tibtener must monitor constantly the

. quality of his listening. If points are being missed, there
should be a self-examination to determine if there are any

distractions present. If so, such distractions should be

neutralized to Ehe'extent possible.

‘\ .

5. Make the opponent fee important * l .

The progress of negotiations can be improved by avoiding hostile |
relations at the bargaining table and encouraging friendly relations.
There are numerous tactics which can be employed to create a favorable

relationship between the parties, among which are:
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""@ﬂ Reiterate the opponent's point of view. Nothing is so sweet as
’ /
hearing one's point of view repeated by someone else. Such

re1terat1on not on1§r1nd1cates respect fgr the other's, p01nt of

)

&v1ew but ™ serves as a tewt of whether or not the opponent's point

3

9# view is uhderstood.

b.’ Show,gcceptance of the person. Although a number’ of’}:gotiations
»bfoposﬁls may be unacceptable, the negotiator should indicate
‘c1éar1y tpat the person making the proposal is not unacceptaﬁ]e.

. ThiS«can be done by usiﬁg a number of tehhniques designed to

enhance the image of the opponept, while rejectfng the actual

prdposal of the opponent. (‘ .

. Treat the problem as-your own. When the union presents’a

N
AN

p}dppsa1 at the bargaining table, the probbéa]vis usually °
gesjgned to solve some problem. To thé extent appropriate, such
problems should be viewed as problems that m§nagement must seek a
: soiﬁtion to. For example, should a union propose that vacancies
be posteﬂ at work sites, management should ask questions to
become familiar with what problem the proposal is designed to
_solve. It may then proceed to resolve the problem as a

management concern. pu

d. Show that you are prepared for eagh meeting. Nbrmally, each

negot1at1ons session ends with each party having homework
assignments. Th1s homework should be completed prior to the
next meeting. For example, if the union has proposed that
certain emp]oyees be paid for‘"wash-up" time, and management
promises to "cons1der" the proposal, and respond at the next

meeting, then managemént\shou1d come to the next meeting

ERIC <lo /
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thofoughly prepared to discuss the whele issue' of wash-up

-

time. Such thorough preparation is in itself a sign of respect
¢ -

In. summary, try td avoid behavior which causes a negative response

for the oppongnt.

from the opponent. Any ¥sponse to the unton negotiator which causes
feelings of stupidity, rejectton, belittlement, or‘hatred.sh6u1d be

- ‘ ‘
avoidedrs

6. Float a trial lqalloon

There are times when a negot1ator may want to make a proposa], but
is uncerta1n as to the response of the other negot1ator. Management may
want tgZpropose a "mo strike" b]edge, but is hesitant to officially .
p}oﬁézzjéuch for fear of causing a negative reaction from the union. In
such a situation, managemenf might venture an obtuse reference to a nB'
strike p]edge as a part of a related response. Such an aﬁproaeh raises
the issue without mak1ng a formal proposal, allowing management to
become aware of the union's attitude towdrd a no strike pledge, before a

formal proposal is made. By being privy to the union's arguments in

advance of actually making a proposal, management can bette} prepare for

its eventual presentation on the topic.

-

q. Some unreasonable demands
camouflage grievances

Occasionally a negotiatidns proposaf’at the bargaining table has
originated from a grievance of a single emp1oyee Many union contract
proposals cé!i from the employees themselves. Some of those proposa]s
are brought to the tab1e §imp1y to éppease‘fhe complaint of one union
member who has a special gripe. Under careful questioning such proposals

can be"dentifiedAand often canh be resolved outside of the bargaining

- 3
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relationship, since the union seldom considers such matters of high ,

.« .

bargaining priority. . L L

8. Unions are not businesses;
they are political bodies

'

A1l unions are made up of special interest groups, just as in the

larger civic body politic. As such, part of the negotiator's task is %o
make the most of the political nature of the union. Aﬁthough broad
bargaining units are usually préferab]e to management as compared to

narrow units, both Have their political faétions which play their part in
the way the union opérates. However, unions also have majoritx'inferests,
which if important enough, usually prevail over the various special and "
minority interests within the union. For example,*sé]ary improvement is

usha]]y an overriding majority interest, while who pays for the coffee at

the bargaining sessions is a relatively unimportant minority interest.
' ' "3

9. At least one member of the manage- K
ment negotiating team should have :
rank-and-file employment background

- Too often managers either have not come up from the ranks, or their’
experience in the ranks was fong ago— Effective labor negotiations (from
management's point o; view) requires that there be immediate and first-
hand knowledge of how employees view their work situations. Sohé of the
best management team members are persons who were recently promoted to
thehmanagement team and who had been active unton participants. The‘
presences of such persons on the negotiating team gives managgment a
definite advantage in condufting its negotiations stratég}i’ Incidentally,

have you ever heard ofian ex-manager becoming a union negotiator?

~

-~
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10. A friendly respectful equalitarian
approach should be used

Throughout this book referenhghis made to the importance of main-

taining rapport w1th the opposing team, and techniques are offered for

achieving such rapport. Two important 1ngred1ents for successfu] rela-

B

tions between the teams are demonstrated wrespect t and a sense of e equality.
Respect, on the one hand, witl,disarm the opponentywhile an acceptance of
him as an equal will create the basic foundatjons_for both §ive and take

at the bargaining table.

A}

11. Follow simple rules to
understanding

Although books have been written on the subject of communications

between humans, the author has found” the following four simple rules to
v ,

be very helpful: - TN N

a. Present only one simple concept at a time. Avoid compiex

‘ proposals and counterproposals.

- )

b. Use short simp]e'sentences. Avoid long complex sentences.’

¢. Use simple Anglo-Saxon words. Avoid sophisticated foreign words

and phrases.
! N

d. Repeat the important points. As most teachers know, repetition

is a legitimate aspect of learning.

12. You can'trargue over facts

r

In persuading the opponent to change a point of v1ew, facts are more

pgrsuas1ve than op1n10ns. Facts don' t 1ie. However, one nust be sure of

the facts before they are presentéd; otherwise, they can turin out to be

~

-counterproductive.
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. By.way of hypothetjcal example, let's pretend that a union proposes

that employees be grant uitién reimbursement for job:re1ated instruc-

’

tion off the job. Management responds on the basis of what it considers
to be a fact {but is in reality only an opinion) by stating: "Our
emb]oyees have no inte;est in such a plan, so therefore we reject your
proposal." T; which the union respondes: "You're wrong! Here is a
valid survey_of.our members indicating that 75 percentnof them wou]d take
such é]asses.“— 7 =
In this\hypdthetica1 case, management did not have its facts straight.
Furthermore, since it gave oh]y one reason fo; rejecting the union pro-
posal, management has been set up so that it must either accedt the
proposal or belatedly enter another reason for rejection; thus, making
itself look foolish and updermining it§\credibi]ity.
~
\

13.” Do not unnecessarily
delay negotiations

The actual amount of time to complete negptiations which.results in
a labor' contract varies from case to case. The only genéré] rule that
can be followed is: Negotiations shéhTa proceed at that pace which pro-
duces steady'progress. Anything else usually results in a proB]em.

Negotiations conducted hurriedly, or negotiations which go on énd]ess]y

with no apparent progress, usually are negotiations in trouble. Although

an experienced negotiater may be able to abbreviate negotiations to an

advantage, unjustifiable delays in negotiations usually work to the

., advantage of the union. Unresolved negofiations issues tend to unite the

union and make its position sEronger than it otherwise would have been.

214
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—~ 14. Establish good personal communi-
cations procedures »
Collective bargaining should be reserved for negotiable items. The
bargaining table should not be cluttered with employee complaints and \
grievances, as well as.discussion of nonneéotiab1e administrative and °
policy matters. If. there i8 no outlet for employee and union communica-
« tiond othef than collective bargaini;g, thgn the bargaining process will
be used for purposes other than negotiationg.
) To hg1p,assure that’the negotiations protesWis limited to the sub-
stantiv; issues of compensa;ioﬁ, benefits, and working conditions, several
other channels of communications shodld be available as an outlet for °
emp]oyeg and union input.

a. A good grievance procedure is of mutual benefit to labor and
management. Sgcw gqbrocedure proviides the employe®ywith the
opportunity to see a just §p1u£ion to an allegation that his
labor ;pntracE_rights havg’bgen violated. Such a procedure also
provides management with the advantage qf a peaceful oppor- B
tunity to maintain labor tranquility.

\ b. A good comp]%?nt procedure can a]sp be helpful in the bargaining

process in that employees have a forum other than the ba?gaining

table to air their complaints. Depending upon local circum-

~

stances a grievance procedure and a complaint procedure can be

4

separate procedures or they can be merged into one procedure.

c. "Meet-and-confer" procedures between management and labor can be

used to discuss nonnegotiable items. Where such a procedure is

used the team.members should be different than those involved

in negotiations. Nétura11y, there should be a clear mutual ’




understanding that meet-and-confer procedures are significantly

different from negotiations procedures. '

d. Emp]oyee councils can a]go play a vital role in a total employee
relations program.. Although these courfcils are sometimes viewed

d with sﬁspicien by lhe union, such councils can prévide a needed
two-way communications channel between management and employees.

These coudci1s are usually elected by the rank and file workers

and serve 6n]y‘in an advisory capacity. In large government

agencies there can be separate councils for each group of

-employees (e.g., secretaries, service presonnel, etc.), while in
small government agencies one council. can repre%ent all ~
émployees. Natur;11y, these councils do not negotiate with
management or discuss negotiable topfcs.

’.
4 . . . . .
e. Union-management meetings can serve a real need in dgencies

where there is an active union or unions. In such situations a

representative of mandgement and a ?épresentative of th‘union

meet on a regular basis to discuss (not negotiate) ‘matters of

mutual interest.

15. He who hesitates is jost

P
< -

As stated previously, each negotiator should know at what point”and
under what conditions an offer is acceptable on egch item; as well a% on

the total agreement. Failure in not being so prepared can result in a

.

“
good settlement being missed. Although the general rule in considering

offers is to "sleep on %t," there are offers which éhpu]d be accepted ) . '

quickly, because. there may not be a second chance.
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16. One bad apple spoils
. the barrel o /

The author remembers ope particu]ar-negotiatﬁons experience in a
1arge school district where|a number of especially bothersome proposa1s
remaiﬁeg on the table becaupe the proposals were allegedly introduced to
‘eounter improper behavior of the subervisory staff. iAfter censiderab1e
discussion and investigatiops, outside 6f negotiations, it was discovered

that all of the proposals were presented to correct the actions of one

,school principal who was conducting himself with teachers in an ‘improper

¢

manner. As a result of this one weak administrator, the progress of the
' :
entire negotiations process|was complicated and prolonged, causing harm

to the credibility of management generally. The problems were partially

solved near the end of negotzatioﬁs by the dismissal of the principal.
However, the moral to: this necdote is that the quality pf thes day-to-day

management of government caL have a direct impact on labor negotiations.
‘ o\

17. Do not postpone the ‘wr%txrlg .
oftentanve agreements: p ’
1

s

Once a tentative agreement has been reached on an issue {or issues) -

.it should be set in writing; initialed by both negotiators, and copied
for each team's record. Te‘the experienced negotiator this advice is '
elementary. Nevertheless, éhe advice is repeated here because it is of
such import. One of the mo%t serious errors that negotiators can make is
to fail to reduce tentativetverba] agreements to writ{ng immedfately.

\

' Failure to follow this simple rule increases dangerously the 1ikelihood

thet the tentative agreemen? will be lost. If a verbal agreemens is

left verbal, to be put in writing later on, severa]lprob1ems will a;ise:

’

»

)




208

- ]
>

“a. One or both of the parties will change’ their positions.
. ' 1" -
b. When the agreement is written the parties will discover more

disagreements than agreements. e~
c. Because of a and b above, the parties will become very hostile
" toward each other, makihg allegations of bad faith: misrepre-

sentation, etc.

18. Never say "final".unless ~ ' .
you mean it . . . and can . ’ '
back it up .

How many t1m7§’33321;;~;2ard, "This is my final offer," only to have

the speaker of this popular phrase later change position and make another
offer? Making a final offer and then backing of f may work in {solated
situatiens, but the tactic does not work in labor relations as a

repeated tactic. "Final" means "final," and there should be no excep-

5

tions. , ‘ e

When the chief negotiator says, "This is my final offer," ﬁhen he
must be.prépared to make the ultimatum stick. A final offer means further
attempts at compromise are useless. A fiﬁh] of fer ends compromise on that
issue. Should a negotiator fail to make a'ffha1 offer adhere, his
credibi]ity is undérmingh, particularly if that behavior is habitual.

To avoid beind placed in a position where final offers are necessary,
a negotiator should afways leave room to maneuver. Granted, the;e ﬁust
be a final position on most issues individually, but there really is nb‘
fina]Iposition on an entire.contract offer, unless the negotiator has
ai]owed himself to work into a ppsition where nb further movement is
possible.  * f ' “

¥

-
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19. Play one card at a time

v

Sometimes a pegotiator is tempted to dispense with the "game-playing"
of negotiations anq move directly tdxwhatlappears to be a fair settlement
for both parties. Such temptation must not be succumbed to unless £he
other party makes such@n offt;r which is acceptable t& you. Even then,
‘thé offer should not be accepted without discussion and some negotiations.

The best'practjce is to.plan one's overa]]ﬂnegotiations strategy,

plot individual moves, and then make thgse moves one step at a time.
p— 1 -

20. Listening is better than talking

<

When one personris speaking to another, the listener is learning;’
thé~speaker is not. As a generaf rule, the effective negotiator is one
who listens carefully, prods the speaker to release needed information,
and then listens some more. -

The author worked with one negotiator who was always willing to
talk first in_cd%v;}sations and continued to talk as long as encouraged
to do so. Ai a result, I ggu]é usually determine his position on almost

any issue before revealing my own position. 'Con§equent1y, my, offers (or

responses) were generally more thorough than would have been the case if

the other negotiator had been reticent. . .

)




! X111. HOW TO MAKE BENEFITS

WORK FOR_YOU

L)

Employees are hired to give their timé, energy,’gﬁh skills to an
employer in ordef to accomplish jobs dssigned to ﬂpem. In return for
giving their time, ene(é}, and skills, employees are given rewards in the
form of wages and benefits. The purpose of collective bargaining is to
attempt to determine what these wages and benefits shall be. 1In most
cases, in boih the public and private sectors, "working conditions" are
also a part éf negotiationsaﬁince-worKina ondifions can impact én thé
nature of services rendered by the emp]o;ees. This conceg% is diSéUSSed
intthe chapter déa]ing with the scope of negotiafions. |

The purpose of wages.and benefits varies according to one's per-
spective, and there are numerous aﬁd divergent perspectives in the
political public sector regarding the role of benefits in collective
bargaining. ~For example, there is the pgrspective ﬂf: ,

1. 'Th; union . . . [ Lo

" 2. The emp]oyees

3. Tie chief executive of the égency

4. The ;uperviSOﬁy force

5. The geverning body of the agency

6. The\pub1i£-at-1arge :

7. The specific beneficiaries of the government agency

210
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Each of these groups views benefits in collective bargaining in a

different way. For example:

1. The union views the award of benefits to employeeé as a means
to enhance the image of the union among the employees, thereby
increasing the overall power of the union. Furthermore, the

union will generally be more interested in benefits for the |
union (and its leadership) than in benefits for the rank and
file. For example, if management were to giverten-man days off
with pay as determinéj by the union, the days would inevitably
go to the union leaders for union business.

2. The employees view benefits Ss a measure of the reward for doing

their job, and they view collective bargaining as a vehicle for

expressing their wishes.

3. The governing body of a-public agency views the award of

: " benefits in a number of ways: .
a. Benefjts are viewed as a part of a total cost package;
b. Benefits can be a means to buy labor peace; ’
c. Benefits can be a means to bu9 the votes of the pubTic

employees to keep incumbent politicians in office; and

d. Benefits are viewed for the impact they have on the
continued right to govern the agency.

4. The chié} executive is often the man caught in the middle who

views the benefits of the employees with mixed feelings. The
chief executive must deal with the management staff, the
Qoverning body, the employees, the union, and the public, all

. ‘ of which must be considered in assessing employee bgnefits.

”21
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5. The suﬁervisory staff views benefits from a rather ﬁarroy per-

‘ spective. The main consideration of the managers for employee
benefits is to what extent the benefits agreed to at the bargaining
table interfere with the right of thelsupervisory staff to
direct the workforce. After all, a major fqnction‘of the super-

visory staff is to supervise the workers.

6. The public-at-large as taxpayers ofEeh views berefits in ‘terms

of whether.or not the benefjts:gran;ed'public.emp1?yees are

reasonably equitable in compprisoﬁ.to those granted to private

\
industry employees. ’

e e

7. The specific beneficiafies of the services of the government
agency view negqtiéted benefits’in terms of yﬁether or not those
benefits enhance the services rendered. 'For.example, college
students in a pubiig college become concefned with faculty
benefitsy e.g., salaries, when tuition rates become a sgrious
obstacle to 'attending college. On t;e other hand, homeowners
might accept higher salaries for trash callectors if the trash
collection service to homes is improved.

~ Generally speaking, benefits can be categorized according to whether
or not the benefit is compensable or noncbmpensab]e, and whether the
benefit is for the employees or the union. For example, there are:

1. Compensable union benefits which include:

a. Paid leave for union officials

.b. Contribution by the employer to the union's welfare fund
2. Noncompensable union benefits which include:

a. Automatic dues deduction

b. Union use of agency space and facilities R

Q . 222 .
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3. Employee compensablé benefits which include:
a. Wages
b. Paid insurance premiums
4. Employee noncompensable benefits which include:
a. Parking space -
b. Rest breaks
The term "noncompensable” does not mean that the item is a noncost

»
Jtem. As discussed elsewhere in this book, as well as in the book,

Bargaining Tactics, all items have some cost assocjated with them.
- Employee and union benefits also can be placed in the following
groups:
Pay for time worked o : - ‘ ,
Pay for time not worked coe ‘/
Direct cost benefits
Indirect co;t benefits ’.
The mqjor instances for paying, for time worked are:
1.- Overtime pay
2. Severance pay,.based on seniority
3. Cost-of-living adjustments (COLA) »
4. Pay for sixth or seventh day
5. Bonuses
6. Saturaay qu/or Sunday pay?
7. Merit péy increase§
8. Extra-duty pay
9. Shift differential pay
10. Work-through-lunch pay

1. Regu1a?.sa]ary for regular time
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Pay for time not worked could include:
1. Call-in pay
2. Holiday pay
3. .Short-notice -pay
4. Vaca&ion pay '
5. Pay to attend union meetings f
?} Inclement weather péy
7. MWash-up time
8. Rest period;
9, Pay for grievance processing ’ \ .
10. Various leaves, such as: >
’ a. Sick . ‘
b. Jury duty
‘' C. Pa;enta1\
d. Military
e. Personal
f. In-service ‘
g. Sabbatic ' : - ' Lo
\ h. Bereavement ’
%. Election day -
j. Emergency - .
_ k. Others
Some direct cost benefits might include:
1. Disability income insurance
2. Health care insurance
3? Use of on-site mediéa{ services

4, Accident insurance .

R2.
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11.
12.
13.
14.
15.
16.
17.
18.
19.
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Liabi1it; insurance
I1Tness insurance
Retirement benefits
Workmen's compensation
Social Security (FICA)
Groﬁp l1ife insurance
Unemployment compensation
Tuition reimbursement
Company automobile
Uniforms

Laundry allowance

Meal a]]owancg

Mileage reimbursepent“‘ ‘
Physical examinations

Others »

Some indirect cost benefits might include:

1.
2.

¢

Payroll deductions
Parking space

Credit union facilities

Subsidized meals v

L

Use of agency facilities), such as:

a. Gymnasium
b. Shop equipmeni
c. Audio-visual equipment

Employee lounge

"Free" admission to agency activities, such as:

a. Shows

b. Recreation areas
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The negotiator should keep in mind that some benefits have a double

s\

. advantage for management. While some benefits which management may grant

simply help management “trade pff" unacceptable benefits at the bargain-

. : ’
ing table, others have the potential to increase production. For qQ

¢

example:

1. Reimbursement for tuition for job-related educational courses

will Tikely result in improved performance. \\/;> .
2. Extra salary recognition for related college degrees should
similarly improve job performance.
, . 3. Education leave can encourage employees to improve‘their knowl-

edge and skills on the joB: -
O .

4. Extra pay for extra work can get jobs done by competeqt."

employees.’ '

L}

5. Some early rétirement plans can actually save the employer money.
6. Safety measures on the job site can reduce absences and company

medical bills.
-

7. Merit pay and incentive pay can improve productivity.

- 8. Pay for work-through-breaks can provide needed services in an

emergency.
9. "Free" classes after work, such as tuition reimbursement, can
. !

‘improve job performance.

A}

- . A. Respond with Care

In responding to union proposals for benefits, here are the steps

that should be followed:
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1. Review the current labor contract . ,
> \ ~

for existing benefits . |
Assuming that the labor contract expires on a given date, one of twd\

conditions will prevail, depending upon whdt law is governing collective
bargaining. Either: . .
a. the contract expires and no contract provisions automatically
continue, or ‘ . i
b. the contract expires, but all existing provisions continue until

changed through negotiatiohs or some other applicable procedure.

©

If all provisions of the labor contract can be terminated if there

is no successor contract, then management is in a stronger position to

consider deletion