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DISCIPLINARY EXCLUSION OF SERIOUSLY EMOTIONALLY DISTURBED
. CHILDREN FROM PUBLIC SCHOOLS

Introduction

Background

Since the passage of federal legislation relating to the education

of handicapped children, it.has been necessary to scrutinize a variety of

common educational practices in order to insure that they are compatible

with the requirements of the legislation. One such practice is the dis-

ciplinary exclusion of students from educational programs. Although dis-

ciplinary exclusion of students is not addressed per se in federal man-

dates, it is particularly important because it does confront two of the

key guarantees contained in the legislation: that of a free appropriate

education in the least restrictive environment for handicapped children.

.Thus, it represents an area of potentially conflicting policies and actions

which has not yet been clearly addressed by the Office of Special Education

(OSE) in its policy decisions and interpretations.

Disciplinary exclusion of students has long been a practice and con-

cern of public schools, and it is likely to continue to surface frequently

in public school environments. Discipline and behavior management in gen-

eral are consistently identified as high priority concerns of both educa-

tors and the public that supports education (Gallup, 1981 :GroserilfA and

Huntze, 1980). Certainly, disciplinary exclusion of students appears to

be a standard practice of nearly all school systems, although individual

procedures vary considerably from district to district. The concern for

maintaining discipline in school environments is particUlarly problematic



where you.igsters are involved who are or could potentially be identified

as being seriously emotionally disturbed. Traditionally, many of these

students have been excluded from school programs, a fact which was one of

the provocations for federal legislation in the first place (Regal, Elliot,

Grossman and Morse, 1972). While federal policy makers have been reluc-

tant to interfere with the schools' flexibility to deal with 'iscipline

issues (and ironically, to some extent, because they have been reluctant),

the courts and the Office of Civil Rights (OCR) are becoming more involved

in the issue. As a result, it would appear that there is a tremendous need

for clarification of the policy issues surrounding the disciplinary exclu-

sion of handicapped (particularly seriously emotionally disturbed) students.

c Purpose

The purpose of this paper is to explore and clarify issues surround-

ing the practice of disciplinary exclusion-of seriously emotionally disturbed

students. There is no doubt that the issues surrounding this practice are

of prime importance to policy makers at the local level, state level persons

who supervise local compliance with Federal.law and college and university

faculty who must train teachers concerning their responsibilities to emotionally

disturbed students. Thus, it is timely that professionals in the field

turn their attention to the examination of the practice in a systematic fashion.

Any clarification of thee issues, should be comprised of several steps in-
,

cluding: 1) delineation of the relevant legislation; 2) a synopsis of the

most critical issues; 3) a review of court cases, OCR, OSE and State Educa-

tion Agency (SEA) findings that speak to those critical issues; and 4) a

suggestion of policies and/or guidelines for local policies and decision
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making based on current judicial and administrative thinking. The purpose

of this paper is to address the first three steps. However, relative to

step three, only court and OCR decisions will be explored. This delimita-

tion occurs for two reasons. First, both the courts and OCR have investi-

gated and made decisions concerning this topic to a greater extent than

have SEAs or OSE. Secondly, given the lack of OSE direcron and the con-

flicting,nature of the SEA decisions that dO exist more onsistent opinions

that are likely to set precedent for all states can be found in court and

OCR decisions. The above three steps constitute a brief "state of the art"

on the topic and, hopefully, establish a base from which others may pursue

the critical step 4.

Definitions

Exclusion refers to the removal from or the prohibition of partici-

pating in the public school program in part or entirety. A substantial

body of policy and litigation exists which relates to exclusion based on

such issues as health and immunization of students, educability and acade-

mic admission criteria for students and existence of handicapping conditions.

While some of the judicial and administrative decisions relative to these

different causes for exclusion may be predicated upon principles similar to

those used for decisions on disciplinary exclusion, this paper focuses only

oil disciplinary exclusfh-,,e., exclusion resulting from the student's be-
.

havior and designed to protect the "decorum" and "educational environment'

appropriate to a public,,school. As will be seen later, particular attention

should be paid to the environment from which a student is excluded, i.e.,

exclusion from what placement.
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There are two broad types of disciplinary exclusion: suspensio and

expulsion. As developed through recent practice, suspension usually refers

to a temporary (10 days or less) exclusion of a student, typically as a re-

(
sult of a crisis or emergency situation. Expulsion, on the other hand,

usually refers to the more or less permanent exclusion of a student from

a particular program or placement typically as a result (coneqquence or

punishment) of behavior which was viewed as being severely disruptive of

the school program or posing a threat to the physical or emotional well

being of faculty and other students.

Three factors differentiate these two types of exclusion. As noted

above, time is one differentiating fac.tor. Suspension is a temporary mea-

sure, usually of a 3-10 day duration. .Expulsion is for a longer period of

time, i.e., for the remainder of a school year (although sometimes all, fu-

ture involvement is prohibited). A second differentiating factor involves

the nature of the exclusion, i.e., emergency vs. non-emergency. This dis-

tinction is dealt with in greater detail in a later section_qfrthe paper.

The third differentiating factor focuses upon due process requirements.

The due process procedures associated with expulsion are more stringent

than those required for suspension. Oue process prior to expulsion has a

long and clear case law history. It is accurate to say that no student

(handicapped or not) may be permanently excluded (excelled) from educational

participation without an opportunity for a formal evidentiary hearing. Sus-

pensionas opposed to expulsion, requires-mtnimal-due process, which most--

typitally involves: oral or written notice of the charges against the stu-

dent; an explanation of the evidence the school authorities have; and an

opportunity for the student to present hisfher side of the story (Goss v.

4
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Lopez, 419 U.S. 565, 1975). Such minimal due process procedures most

typically do not include a formal evidentiary hearing.

Applicable Federal Legislation

0
In order to pinpoint specific issues related to the disciplinary

exclusion of serioi,;11, amotionally disturbed students, it is first neces-

sary to identify the releyant legislation and regulations which impinge on,

this issue. Two overlapping pieces of federal legislation and their accom-

panying regulations are pertinent: Education of the Handicapped Act as

amended by Public Law 94-142 (referred to hereafter as P.L. 94-142 or EHA),

Section 504 of Public Law 93-112, the Rehabilitation Act of 1973 (referred

to hereafter as Section 504). It .-; 4nstructive to examine these laws and '

regulations in more detail in order to become familiar with those sections

and discussions upon which the courts and OCR base their decisions and

findings.

Public Law 94-142 and Implementing Regulations

The right to a free appropriate public education (FAPE) in the least

restrictive environment (LRE) is specifically guaranteed to all handicapped

children by P.L. 94-142. Because disciplinary exclusion can violate these

guarantees, they are often the legal basis of court cases relative to dis-

ciplinary exclusion. Because these rights, as well as 14th amendment rights,

' can be violated, and because exclusion constitutes a change of placement

(this will be discussed at a later time), any movement toward such exclu-
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sion requires adequate procedural safeguards (due process). The law speaks

very clearly concerning the appropriate due process that is to be accorded

to handicapped individuals. Further, any student who has been referred for

evaluation and/or has an appeal pending is accorded these procedural safe-

guards until a determination is made regarding the evaluation or appeal.

Thus, Public Law 94-142 provides five relevant statutes to . :amine in rela-

tion to disciplinary exclusion:

Free Appropriate Public Education

1401(18). [Free appropriate public education]

The term "free appropriate public education" means special
education and relatedservices which (A) have been provided at
public expense,, under public supervision and direction, and
without charge, (B) meet the standards of the State educational
agency, (C) include an appropriate preschool, elementary, or
.3econdary school education in the State involved, and (0) are
provided in conformity with the individualized education prog-
ram required under section 1414(a)(5) of this title.

Least Restrictive Environment

1412(5)(B). [Least restrictive environment]

(B) procedures to assure that, to the maximum extent
appropriate, handicapped children, including children in
public or private institutions or other care facilities,
are educated with children who are not handicapped, and that
special classes, separate schooling, or other removal of han-
dicapped children from the regular educational environments
occurs only when the nature or severity of the handicap is
such that education in regular classes with the use of sup-
plementary aids and services cannot be achieved satisfacto-
rily, and

Due Process

1415. Procedural safeguards
1415(a). [Establishment and maintenance]

(a) Any State educational agency, any local educational
agency, and any intermediate educational unit which receives

6
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assistance under this subchapter shall establish and main-
tain procedures in accordance with subsection (b) through
subsection (e) of this section to assure that handicapped
children and their parents or guardians are guaranteed pro-
cedural safeguards with respect to the provision of free
appropriate public education by such agencies and units.

Change of Placement
-.

1415(b)(1)(C). [Prior written notice]

(C) written prior notice to the parents or guardian
of the child whenever such agency or unit -

(i) proposes to initiate or change, or

(ii) refuses to initiate or change,

the identification, evaluation, or educational placement
of the child or the provision of a free appropriate pub-
lic education to the child;

Child placement during proceedings

1415(e)(3) [Child placement during proceedings]

(3) During the pendency of any proceedings conducted pur-
suant to this section, unless the State or local educational
agency and the parents or guardian otherwise agree, the child
shall remain in the then current educational placement of such
child, or, if applying for initial admission to a public school,
shall, with the consent of the parents or guardian, be placed
in the public school program until all such proceedings have
been completed.

Each of these statutes is further elaborated upon in the appropriate

sections of regulation related to each (See Appendix for Regulations keyed

to each statute).

Section 504

'.....)

The potential denial of rights associated cith disciplinary exclusion

is couched in the broad language of Section 504.

Law: 794. Nondiscrimination under Federal grants and programs.

No otherwise qualified handicapped individual in the United States,

7
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as defined in section 706(6) of this title, shall, solely
by reason of his handicap, be excluded from the parti-
cipation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving
Federal financial assistance or under any program or acti-
vity conducted by any Executive agency or by the-United
States Postal Service. The head of each such agency shall
promulgate such regulations as may be necessary to carry
out -the amendments of this section made by the Rehabilita
tion, Comprehensive Services, and Development Disabilities
Act of 1978. Copies of proposed regulation shall be ub-
initted to appropriate authorizing c9mpittees of the Cong-
ress, and such regulation may take Effect no earlier than
the thirtieth day after the date on which such regulation
is so submitted to such committees.

While Section 504 is itself much less detailed than EHA, it provides,

through its implementing regulations, the same essential guarantees found in

P.L. 94-142.

Regulations: FOE, Educational Setting (IRE), Procedural Safeguards

Reg. 104.33 Free appropriate public education.

(a) General. A recipient that operates a public ele-
mentary or secondary education program shall provide a free,
appropriate public education to each qualified handicapped
person who is in the recipient's jurisdiction, regardless
of the nature or severity of the person's handicap.

(b) Appropriate education. (1) For the purpose of
this subpart, the provision of an appropriate education is
the provision of regular or special education and related
aids and services that (i) are designed to meet individual
educational needs of handicapped persons as adequately as
the needs of nonhandicapped persons are met and (ii) are
based upon adherence to procedures that satisfy the require-
ments of Regs. 104.34, 104.35 and 104.36 ...

(c) Free education - (1) General. For the purpose of
this section, the provision of a free education is the pro-
vision of educational and related services without cost to
the handicapped person or to his or her parents or guardian,
except for those fees that are imposed on nonhandicapped
persons or their parents or guardian. It may consist either
of the provision of free services or, if a recipient places
a handicapped person in or refers such person to a program
not operated by the recipient as its means of carrying out
the requirements of this subpart, of payment for the costs
of the program. Funds available from any public or private

8



agency may be used to meet the requirements of this
subpart. Nothing in this sectiop shall be construed
to relieve an insurer or similar third party from an
otherwise valid obligation to provide or pay for ser-
vices provided to a handicapped person

Reg. 104.34 Educational setting.

(a) Academic setting. A recipient to which this sub-
part applies shall provide for the education of, each qua-
lified handicapped person in its jurisdiction with persons
who are not handicapped to the.maximum extent appropriate
to the needs of the handicappectperson. 'A'recipient shall
place a handicapped person in the regular educational en-
vironment operated by the recipient unless*tt is demons-'
trated by the recipient that the edutition of the person
in the regular environment with the uSe of supplementary
aids and services cannot be achieved satisfactorily. When-
ever a recipient places a person in a etting other than -

the regular educational environment,pursuant to this parag-
raph, it shall take into account the proximity of the al,
ternpte setting to the person's ibme.-

(b) Nonacademic setting. -In providing or arranging
for the prpvision of nonacademit'and extracurricOlar ser-.
vices and activities, including,meals, recess periods, and
the services and activities set forth in Reg.104.37(a)(2),
a recipient shall ensure that handicapped persons partici-
pate with nonhandicapped pertonin such activities and
services to the maximum extent appropriate to the needs of
the handicapped person in question.

.

(c) Comparable facilities. If a recipient, in tom-
pliance with paragraph (a) of this section, operates e fa-
cility that is.identtfiableas being for handicapped persons,
the recipient shall ensure that. the facility and the services
and activities'provided therein-are comparable to the other
facilities, service's and 'activities of the recipient.

Reg.'104.36 procedural .safeguards.

'

. .

A recipient that operates a public elementary or second-
ary education'program shaii.establishand implement, with
respect to actions regarding the identification, evaluation,
or educational placement of persons who, because of 'handicap,
need or are beTievdd to need special instruction ore related
related services,.a system `of procedural safeguards that in-
-dudes notice, an opportunity for the parents or guardian of
the person to examine. relevant records, an imparlial hearing
with opportunity for participation by.thg person's parents or'

9



Alla1".

guardian and representation by counsel, and a review
. procedure. Compliance with the procedural safeguards
of section 615 of the Education of the Handicapped
Act is one means of meeting this requirement.

Beyond the portions of P.L. 94-142 and Section 504 mentioned, there

are no other federal statutes which relate to the topic of this paper with

-the possible exception: and of the FAPE requirements of Public Law 89-313

(State Operated Programs for Handicapped Children). However, since jt has

seldom served as the legal basis for court decisions it has not been in-

. cluded in the present paper. No federal statute specifically mentions dis-

ciplinary exclusion, or addresses this practice directly. Specific refer-=

4 ences to disciplinary exclusion do occur in many other state and local sta-

tutes and regulations. It is, of course, impossible to summarize these dis-
;

parate statutes and regulations here. State and local policies also restate,

in various ways, the federal policies related to FAPE, LRE and Procedural

Safeguards discussed earlier, and in some cases, they provide even more de-,

tail on how these policies will be applied within a particular jurisdiction.

- If conflict arises between state or local policy and the federal law, federal

law is supreme (Grosenick, Huntze, Kochan, Peterson, Robertshaw & Wood, 1981).

Any "rail consistency in state and local school disciplinary poli-
.

cy may be the result of several court actions on constitutional issues of

"equal protection" (e.g., Brown v. Board of Education, 347 U.S. 483, 1954),

"'freedom of expression" (e.g., Tinker v. Des Moines, 393 U.S. 503, 1969)

and "due process"-(e.g., Goss v. Lopez, 419 U.S. 565, 1975) brought by

students in the 1950s and 1960s. Supreme court decisions in these cases:

a) recognized the importAnce of_a person's, right to education, b) prohi-

bited arbitrary or capricious removal of access to education, and c) re-

10
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C

quired procedural safeguards in the attempt to'achieve fairness in decision

making about an individual's access to education. Many states and local

school districts attempted to make their disciplinary policies conform to

the general guidelines laid down in these decisions. As we shall see,

these efforts have not proved sufficient to meet the stringent requirements

that are set forth by the FAPE, LRE and Procedural Safeguards sections of

P.L' 94-142 and Section 504.

Issues Surrounding Disciplinary Exclusion

Oversliew

Given the present status of law and policy related to the rights to

education for handicapped children and the disciplinary exclusion of child-

ren from school programs, several questions (issues) emerge which suggest

areas of potential conflict in policy or which will require clarification

in order to guide school personnel in the development of appropriate dis-

cipline policies. These questions, informally organized, include:

1. What is the relationShip of a child's behavior to his/her iden-

tification as being handicapped, particularly if a child is identified as

being seriously emotionally disturbed? Is all of a child's behavior neces-

sarily associated with his/her handicap? Is behavior requiring disciplinary

action in and of itself an automatic cause foi'referral for identification as

being emotionally disturbed? For example, 'if a child identified as being

seriously emotionally disturbed assaults a teacher, what are the circum-

stances, if any, in which that behavior might be unrelated to his/her handi-

cap? If the student was not identified as being seriously emotionally dis-

turbed, would the assault constitute a basis for a referralfor'such a

11



classification?

2. Are there any limits to a school's responsibility to provide a

free appropriate public education to a handicapped child? What are the

restrictions on a school's disciplinary flexibility in dealing with handi-

capped children? For example, can seriously emotionally disturbed children

be expelled? If so, under what circumstances? If not, what options short

of expulsion are available?

3. How should disciplinary matters related to handicapped children

be decided? Who can make such decisions? Are special procedures required

because of the existence of a handicapping condition? If so what are they?

-Are due process requirements identical for handicapped and non-handicapped

children in such matters?

4. What procedural safeguards are required if a school elects ex-

clusion as an alternative?

These are difficult questions. The statutes pertaining'to handicap-

ped children do not speak directly to the practice of disciplinary exclu-

sion. Instead, questions concerning the issues that surround the prac-

tice are included in several sections of the statutes and regulations of

both P.L. 94-142 and Section 504. These sections do not necessarily speak

from the same perspective and in some cases appear to be in conflict.

Further, state and local laws and policies which are specific to discipli-

nary exclusion may find themselves at odds with some interpretations of

these various federal statutes. For example, federal statute does not

make FAPE contingent upon acceptable school behavior, yet it is possible

that a handicapped child's behavior would engage disciplinary policies

which require expulsion of students exhibiting that behavior. How are
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those kinds of conflicts to be resolved?

Judicial and Administrative Influences

Judicial decisions and OCR findings are beginning to build a set of

precedent that should serve to guide future actions of school districts re-

lative to disciplinary exclusion of seriously emotionally disturbed students.

Many of the above questions have been asked of and addressed by the courts

and OCR. It is now in order to review those decisions and findings and to

gain a sense of direction relative to these difficult questions. The orga-

nization of this section, and much of its content, is credited to the Na-

tional Center for Law and Education, Inc. Credit is, of course, given for

quotes; however, special mention and thanks are in order for the complete

and clear research they have done on this topic. The first part of the

discussion will center upon the legislation and litigation that forms an

overall framework for understanding the disciplinary exclusion issue as it

relates to emotionally disturbed students. The second part will return to

the previously posed informal questions and respond to those based upon the

framework set forth. It should be noted that the full reference for the

court cases and OCR findings have not been cited in the body of the paper.

The full texts and citations of all cases appear in the appendkes.

The National Center for Law and Education, in December, 1980, suc-

cintly stated:

The federal laws safeguarding the rights of students Oth
special needs have implications for disciplining students iden-
tified as handicapped, those with evaluations or appeals pending,
and students who may be perceived as handicapped, and, in parti-
cular, the circumstances under which they can be excluded through
disciplinary suspension or other exclusion.

Suspension and expulsion of handicapped students may be
illegal under P.L. 94-142, as well as Section 504 of the Rehabi-



litation Act of 1973, and may be illegal for students re-
ferred for evaluation or perceived to be handicapped on
one of the following grounds:

1) the right to a free appropriate public education which
includes specially designed instruction to meet the
student's individual needs.

2) the right to have any change in placement occur only
through the prescribed procedures.

3) the right to an education in the least restrictive
environment with maximum possible interaction with
.nonhandicappgd peers.

4) the right to continuation of the current educational
placement during the pendency of any hearing or appeal,
or during any proceeding relating to the identifica-
tion, evaluation, or educational placement of the
child cr'the provision of a free appropriate public
education.

-5) the right not to be excluded from, denied benefits,
aids, or services, or be discriminated against on the
basis of one's actual or perceived handicapped status.

For students who have never been classified as handicapped or refer-

red to evaluation:

6) the right not to be excluded from, denied
,

benefits,
aids, or services, or be discriminated against on the
basis of one's actual or perceived handicapped status.,

While FAPE, LRE and Due Process are specifically required in P.L. 94-

142,as well as in its regulations, one must look to the impleMenting regu-

lations of Section 504 in order to see those concepts discussed specifical-

ly (see previous section of this paper). This is important to remember,

since a ruling by OCR that a district was in violation of Section 504 by

denying FAPE (or LRE or Due Process) is lot readily apparent simply by look-

ing at the statute itself. The decisions based on each of these grounds

will be examined.

1. FAPE has been a central issue in many court cases and OCR com-



/-
. ( plaints. Uith only few exceptions (Stanley v. School Admin. Unit No. 40,

1980), the courts and OCR have found that exclusion, expulsion, constructive

exclusion, and non-emergency suspension violate a handicapped child's right

to FAPE. Stuart v. Nappi, 1978, a case heard in U.S. District Court, has

proved a persuasive decision, not only in regard to FAPE, but also concern-

ing the other grounds previously listed. Both the decision and the reason-

ing of that court have been deferred to in numerous ensuing cases. In

Stuart v. Nappi the court found that handicapped students (in this case a

learning disabled student with concomitant behavioral problems) would be

deprived of FAPE by any non-edergency exclusion from her current placement.

The Stuart v. Nappi case brings_ two additional points to light.

Since nonhandicapped students can be excluded (with appropriate due process),

must the inappropriate student behavior be related to the handicapping condi-

tion in order for FAPE to be violated 'by that exclusion? Secondly, ifeonly

non-emergency exclusion violates FAPE, what constitutes emergency exclusion and

how may it be effected upon handicapped students?

As to the first point, there is less than unanimity of the subject.

Stuart v. Nappi states that "any non-emergency exclusion, regardless of

whether it was for behavior related to the handicapping condition, would de-

prive a handicapped student" of FAPE (National Center for Law and Education,

1978). (Emphasis added). This reasoning is in contradiction to reasoning

used in other cases (S-1 v. Turlington, 1981; Howard v. Friendswood Inde-

dependent School District, 1978; Doe v. Koger, 1979). These cases seem to

suggest that if the behavior of the student was not, related to his/her han-

dicap, then the student could be excluded, under the same procedures used for

nonhandicapped students. Interestingly, however, in only one (Stanley v.

School Admin. Unit No. 40) of the 30 or more decisions examined did the

Js 7k
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,,court find that the behavior in question was not related to the handicap.

That one case may have been anomalous since little of the criteria used to

establish this type of conlcusion were included in any of the other cases.

Apparently, it is quite difficult to prove that a child's disruptive behaves

for is not associated with a handicap, and a presumption that it is, gen-

erally holds sway. If this is the case for other handicaps. it would appear

to be virtually impossible to be persuasive that this separation could be

made for a seriously emotionally disturbed student

Regarding the second point, what constitutes emergency exclusion,

Stuart v. Nappi again reasoned persuasively. The reasoning quotes a com-

ment to 45, C.F.R. 300.513 which states:

"While the placement may not be changed, this does not
preclude a school from using its normal procedures for deal-
ing with children who are endangering themselves or others."

It then goes on to say:

This somewhat cryptic statement suggests that sub-
section 1415(e)(3) prohibits disciplinary measures which
have the effect' of changing a child's placement, while
permitting the type of procedures necessary for dealing
with a student who appears to be dangerous. This inter-
pretation is supported by a comment-to-the-comment which
states that the comment was added to make it clear that
schools are permitted to use their regular procedures for
dealing with emergencies.

So, although handicapped students cannot be denied FAPE by non-emergency

exclusion, emergency exclusion procedures are available and make it clear

ra that:

"Handicapped children are neither immune from a school's
disciplinary process not are they entitled to participate in
programs when their behavior impairs the education of other
children in the program." (Stuart v. Nappi)

Thus, it appears established that emergency exclusion of handicapped

students is permitted so long as due process is followed. More specific



guidelines were established in Mattie T. v. Holladay, 1977,a case heard in

Northern District of MissiFsippi.
Emergency conditions exist when:

the child's behavior represents an immediate physical dangerto him/herself or others or constitutes a clear emergency
within the school such that removal from school is essential.
Such removal shall be for no more than 3 days and shall trig-
ger a 'formal comprehensive review of the child's I.E.P. Ifthere is disagreement as to the appropriate placement of the
child, the child's parents shall be notified in writing of
their right to a SPED (Special

Education) impartial due pro-cess hearing. Serial 3-day removals from SPED are prohibited.

In summary, there would appear to be current judicial support for

1) determining that any non-emergency exclusion of handicapped students

violates FAPE; 2) the fact that it is difficult and/or unnecessary to de-

termine if the behavior is related to the handicap (if a child is handi-

capped then # 1 applies, regardless of g relationship or lack of it to the

handicap);and, 3) emergency exclusion of handicapped student:is permitted

under stringent conditions.

A review of OCR opinions on this topic can be confusing in light of

the previous discussion. Often, OCR cites that districts are in violation

of Section 504 FAPE regulations for excluding a handicapped student prior

to determination by-the district as to whether or not the behavior was re-

lated to the handicap (Seattle School (WA)'District No. 1; Corinth Munici-

pal Separate School District; Lower Snoqualmie Valley School District No.

407; Community (IL) Unit School District Number 300; and Fayette (MO) R-III

School District). OCR,reasoning is based upon the premise that any reaction

(i.e., exclusion) to a student's behavior is in violation of Section 504

only if that behavior is part of a handicapping condition, in which case dis-

crimination based upon a handicapping condition is present. Whether or not

this, distinction is semantically or factually different from some judicial

17
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decisions is probably a moot issue in that OCR has not, in the 17 complaints

reviewed, encountered a circumstance in which the behavior was determined

not to be related to the handicap. As mentioned previously, it is apparently

quite difficult to prove such a dichotomy. In all complaints on the issue,

OCR found FAPE to have been violated under Section 504 if non-emergency ex-

clusion was utilized.

2. Grounds number 2 is based on a combination of ste.utes. Very

specific procedural safeguards are accorded handicapped children in a variety

of situations, and change of Placement is delineated as one of t'iose situa-

tions. Courts have Consistently reasoned that disciplinary exclusion consti-

tutes a change of placement (Blue v. New Haven, 1981; S-1 v. Turlington, 1981;

Stuart v. Nappi, 1978; Sherry v. New York State, 1979).

Given that, several procedural safeguards apply: 1) parents must re-

ceive prior written noticeof the change (there are content requirements for

that notice); 2) an appropriately constituted IEP committee must re-evaluate

the student's IEP (there are specific requirements for this process); and 3)

although schools are not required to obtain parental permission prior to

change of placement, if parents object to the change, then an opportunity for

a due process hearing is required. It should be noted that these safeguards

are in addition to the due process procedures required by any suspension or
.

expulsion. Thus, if districts have excluded a handicapped student without

following the previously cited safeguards, they have violated that student's

legiil#tive rights.

The Natil Center for Law and Education writes:

the court (Stuart v. Nappi) rules that the "expulsion of handi-
capped children ... is inconsistent with the procedures estab-
lished by theNHandicapped Act for changing the placement of dis-
ruptive children." 443 F. Supp. at 1243. As noted above, the

N
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the Act does not preclude school authorities from dealing
with emergency situations by suspending handicapped stu-

_ dents. 443_F. Supp. at 1242 -43..

While reiterating this principle as originally set.
forth in Stuart, the Court of Appeals in S 1 stated that
in "expulsion is still a proper disciplinary tocl under
(P.L. 94-142] and Section 504 when the proper procedures
are utilized and under the proper circlmstancPs." 635 F.
2nd at 348. The court emphasized that educational services
must continue to be provided during the expulsion period.

The ambiguity between the court's findings that ex-
pulsion is a proper disciplinary tool and that educational
services must continue to be provided during the expulsion
period can be clarified. Expulsion, as the term is used
by the court, can be defined as an exclusion of a handi-
capped student from his/her current (emphasis added) educa-
tional placement. This definition 1: consistent with the
court's ruling that an expulsion constitute a change in
educational placement triggering the procedural protections
of P.L. 94-142. Any attempt by school districts to argue
that the court's ruling requires their providing only home-
bound tutoring should be susceptible to challenge. In most
instances, school districts will be unable to show that the
student is being provided an appropriate education in the
"least-restrictiv-e environment" as required under the change
in placement procedures.

These decisions would seem to indicate that, except in emergency

situations, exclusion from services is a violation of a handicapped stu-

dent's rights. In the event that ongoing emergency exclusion has occurred

other services should be provided and procedural safeguards must be followed.

It should also be noted that, though a child may be excluded under

emergency conditions, that too, constitutes a change of placement if it ex-

ceeds three days, and thus change of placement safeguards must be provided

in addition to the usual due process requirements. Therefore, emergency

exclusion is not a means by which a district can initially excluded a child,

and then ignore procedural safeguards, since emergency suspension can not

be extended or made permanent, but must lead to re-evaluation and placement.

19
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OCR has also found districts in violation of required due process re-

lative to exclusion defined as a change of placement (Seattle (WA) School

District Na. 1.; Community (IL) Unit School District Number 300).

3. Education in the least restrictive environment is one of the most

critical guarantees of Public Law 94-142 and Section 504. This guarantee

precludes restrictive placement based on categories of handicapping condi-

tions and allowing placement only based upon individual need. Stated posi-

tively, students are to remain with nonhandicapped peers to the greatest

extent possible. Both Stuart v. Nappi and Friendswood (also a U.S.

District Court decision) utilized LRE as a basis for refusing districts the

option of exclusion. Again, we can turn to the text of the Stuart case for

clarification:

An expulsion-has the effect -not only of changing a student's
placement, but also of restricting the availability of alter-
native placements. For example, plaintiff's expulsion may
well exclude her from a placement that is appropriate for her
academic and social development. This result flies in the
face of the explicit mandate of the Handicapped Act which re-
quires that all placement decisions be made in conformity with
a child's right to an education in the least restrictive envi-
ronment. Id. 443 F. Supp. at 1242-43.

In the cases reviewed, OCR did not use LRE as a basis for determining

violations of Section 504 due to disciplinary exclusica. This is not to say

that it might not have been possible, simply that OCR'was presented with com-

plaints concerning disciplinary exclusion that were couched in terms of de-

nial of FAPE or due process.

4. The right to continuation of the current placement during certain

proceedings is guaranteed under P.L. 94-142. Those "certain proceedings"

include "provisions concerning any proposal to initiate or change or refusal



to initiate or change the identification, evaluation or placement of the

,child or the provision of FAPE" (National Center for Law and EduCation).

Two criti_al points follow here; the first is explicit: since expulsion is

a change of placement, any challenge to that "placement" will invoke pro-

cedural safeguards which require that the student remain in his/her current

placement unless emergency suspension has occurred (Howard v. Friendswood;

Stuart v. Nappi). In that case, emergency suspension does not constitute

a cha,gof placement unless suspension is for more than 10 cumulative days

(.rational Center for Law and Education). The second point is that this

safeguard applies to students who have been referred for evaluation ev,:_n

though they have not been identified as handicapped. This prohibits dls-

tricts from excluding a student who might reasonably be expected to be

handicapped and therefore entitled to the rights under P.L. 94-142. The

reasoning for all the above is clearly stated in S-1 v. Turlington (heard

in U.S. District Court): "disciplinary proceedings do not supersede the

rights of handicapped children under the Handicapped Act".

5 & 6. As previously indicated, OCR investigations of Section 504

violations, and court decisions based upon Section 504 (as well as P.L. 94-

142) generally look to the requirements of FAPE, LRE, and due process in de-

termining if Section 504 has been violated. If these three requirements as

set forth in the Section 504 regulations have been violated, then discrimi-

nation based upon a handicap is determined. These three requirements and

OCR /judicial findings have already been presented.

Discussion

With that background in mind, let us turn to the earlier informally
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posed questions. They will be considered in the same order in which they

were presented.

1. Although some court decisions and OCR rulings have indicated

that a behavior must be related to the handicap ipt order for a handicapped

student to receive "special" disciplinary considerations, there are two

reasons why there does not appear to be a need to pursue this line of

thought: a) even among court decisions and OCR rulings that maintain this

reasoning, only one of 30 court cases and none of 17 OCR findings reviewed

were-able to make a distinction between the disruptive behavior and the

child:s handicapping condition; and b) Stuart v. Nappi argues persuasively

that the issue is irrelevant since a handicapped sti)dent cannot, under any

circumstances, be denied FAPE, and exclusion does just that.

There is not a body of judicial or administrative decisions to sug-

gest that any behavior which warrents disciplinary action should also re-

quirea referral for evaluation as a possible handicapping condition. How-

ever,if referral for evaluation has occurred prior to the behavior event,

then .-ocedural safeguards accorded handicapped students are extended to

the referred student. Some courts have not heald this opinion (Mrs. A.J.

v. Special School District No. 1), but it appears that the movement is in

favor of extending these safeguards to referred students.

2. A school may never deny FAPE to a handicapped student. The

school's flexibility lies in: a) emergency suspension followed by processes

to assure FAPE; b) re-evaluation of IEPs prior to exclusion (as due process

requires) and the opportunity t, determine if another placement is more suit-

able for a student! and c) provision of appropriate services during an ex-

clusion from current placement.
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rights to handicapped students. Disciplinary matters should be decided in

consider change' placement.-

.eyaluation or. reevaluatiOn-staffings which occur because of the nee'd to

nonhandicapped. P.L.-94-142 and Section:504 accord additional due process

. 3; Due protess%requirements are not identical .for handicapped and

.

..

4

.

1

a. `'

e

The key decision makers in these kinds of disciplinarYmaiters'appear-
.

to be the appropriatefrconstituted IEPcOmmittee.as defined by relevant EHA

regulations at federal, state,'and.local levels. This committee is vested

with what appears to be the crftical decision-in these cases -- the,appro-
. .

priateness'of placement. The appropriatenesS'issue.also hinges on the con-
,

. tent of the IEP since it is in the specific goals-and objectives listed

that the effectiveness of the IEP must be evaluated: Most of the judicial and

OCR decisions examihed referred the ultimate decision about appropriate

placement back to the IEP committee. It should be noted that precedent has

been set which indicates that school boards, who have traditionally exer-
I

cised final decision making on school exclusion, are not the appropriate de-

cision makers for handicapped students (S-1 v. Turlington). The rationale

is that school board officials lack the necessary expertise to determine

appropriateness of placement for handicapped students.

As of this writing, exclusion, with the exception of temporary sus-

pension of no more than 10-15 days conulative per school year (P-1 v.

Shedd consent decree), is universally considered to be a change of place-

ment for handicapped children triggering EHA and Section 504 protection.

Serial suspension is frowned upon (Matte v. Holladay) since the intent

of suspension is to deal with emergencies, and the use of serial suspension

does not appear consistent with this intent. The inclusion of expulsion

23
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or other disciplinary procedures as a part of a student's IEP is deemed per-

missible so long as the IEP is indivddualized to meet specific

needs and is not a vehicle for circumventing the FAPE protection of federal-

law. Both suspension and expulsion are generally considered to be proper

disciplinary tools under EHA and Section 504 so long as: 1) they are appro-

priately included in a studenel'ip; 2) follow the procedural, requirements

of EHA and Section 504; and, 3) do not result in a complete and permanent

- - cessation of provision of education services (S-1 v. Turlington).

4. The procedural safeguards outlined in P.L. 94-142 and Section 504

are 'required either prior to or concomitant with any form of exclusion.

Summary

Barring decisions or rulings by the courts or OCR which depart ra-

dically from current positions, past decisions Can be meshed\and synthesized

to produce a broad framework and some concrete direction for local districts

to utilize as they face disciplinary-issues involving handicapped students-.

The framework and concrete direction, as provided by the court decisions and

OCR, are consistent within certain parameters. These directions would indi-

cate to school districts that 1) it ` probable that anypermanent exclusion
I

of a handicapped student,violates the FAPE requirement, and 2) the procedural

safeguards outlined-in-previous case law hat affect all students, in P.L.

94-142, and in Section 504 must be applied\o handicapped students in all

'arses where any type of exclusion, emergency or otherwise, is contemplated.

These two directions, used as guiding principles, will goa long way toward

assuring the guaranteed rights of handicapped students.

If local school systems were'to revise their overall disciplinary

policies in such a way as to take into account the thrust of the decisions

described and analyzed in this paper, they may avoid.potential conflict and

o
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C
litigation as well as the need to establish dual disciplinary systems, i.e.,

one for the handicapped and one for the nonhandicapped.

Issues Not Yet Addressed

Several issues exist which have either not been addressed, or have

not been addressed sufficiently to discuss a clear thrust of interpretation.

These will likely continue to be clarified in upcoming decisions. The fact

that Section 504 specifically includes alcoholism and chemical dependency

as handicapping conditions (and its general broad inclusiveness of definition

of handicaps) is something which has not yet received attention relative to

discipline. These types of behavior are often some of the very ones which -

specifically involve disciplinary action. Another controversial area will be"

criteria used to establish "appropriate"-placement in the least restrictive.

environment given the propensity ofa child to behave in ways likely to have

disciplinary consequences, and whether IEPs could/should routinely include

disciplinary procedures. This area is squarely the responsibility of the

IEP committee and, thus, might best be resolved through professional rather

than judicial means. Judges will likely be hesitant to become involved in

these types of issues, although a lack of professional attention could pro-

voke judicial intervention. An extremely difficult question that has sur-

facea in some court findings and may become increasingly prominent is that

of whether or not exclusion was due to inappropriate behavior that resulted

. from an inappropriate placement. If so, how does this fact affect decisions

concerning the exclusion and liabilities resulting from the exclusion. Yet

,another question,whichhas not been addressed is the manner in which the

"rules" that govern disciplinary exclusion might also apply to discip'inary

in-School suspensions. A'final unaddressed issue is one concerning what,
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if any, effect would result from a change in the P.L. 94-142 or Section

504 statutes or regulations. Given the current political climate, such

changes are a possibility. Were they to occur, the basis for some of the

legal precedents could be undermined.

Due to the limitless scope of situations potentially placing handi-

cap* children il;disciplinary situations, it is difficult to predict

what other unresolved issues will surface. It would appear, however, that

many of the foundatiqrial judicial interpretations of federal policy in the

area of disciplinary exclusion of handicapped children have been estab-

.1ished, requiring only further elaboration and detail, rather than entirely

new thrusts.
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APPENDICES

The full text of statutes, regulations, court cases and OCR find-
,

ings that were cited in the body of this paper are included in the

appendices. The organization is as follows:

Appendix A: Public Law 94-142 (Selected Statutes) and
Related Sections of Implementing Regulations

Appendix B: Section 504 and Related Sectiomof Implement-
ing Regulation

Appendix C: Annotated Court Cases

Appendix D: Court Cases: Full Text

Appendix E: Summary of OR Complaint LOFS

Appendix F: OCR Complaint LOFS: Full Text

The Education for the Handicapped Law Report is the source of most

of the above texts. Their permission and cooperation in making these

texts available is greatly appreciated.
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APPENDIX A

PUBLIC LAW 94-142 (SELECTED STATUTES) AND RELATED SECTIONS
OF IMPLEMENTING REGULATIONS

(1 1401(18). ("Free appropriate public education ")

(18) The term "free appropriate public education" means special education and related szrvices
which (A) have been provided at public expense, under public supervision and direction, and without
charge. (B) meet the standards of the State educational agency. (C). include an appropriate preschool.
elementary, or secondary school education in the State involved, and (D) are provided in conformity
with the individualized education program required under section 1414(a)(5) of this title.

REGULATIONS

Reg. 300.4 Free appropriate public education.

As used in this part, the term "free appropriate public
education" means special education and related services
Which:

(a) Are pm's:led at public expense, under public supervi-
sion and direct' m, and without charge.

(b) Meet the oandards of the State educational agency.
including the requ,-ements of this part,

(c) Include prescool, elzmentary school, or secondary
school education, in ih' State involved, and

(d) Are provided in conformity with an individualized
education program which meets the requirements under
Regs. 300.340-300.349 of Subpart C.

1412(5)(B). [Least restrictive environment]

Reg. 300.301 Free appropriate public education
methods and payments.

(a) Each State may use whateer State, It Federal. and
private sources of support are available in the State to meet
the requirements of this part. Fos example. w hen it is neces-
sary to place a handicapped child in a residential facility. a
State could use joint agreements between the agencies in-
volved for sharing the cost of that placement.

tb) Nothing in this pan relieves an insurer or similar third
party from an otherwise valid obligation to pros ide or to pay
for services provided to a handicapped child.

(B) procedures to assure that. to the maximum extent appropriate, handicapped children, including
children in public or privite institutions or other care facilities, are educated with children who are not
handicapped, and that special classes, separate schooling, or other removal of handicapped children
from the regular educational environment occurs only when the nature or severity of the handicap is such
that education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily, and

REGULATIONS

Res. 300.132 Least restrictive environment.

(a) Each annual program plan must include procedures
which insure that the requirements in Rcgs. 300.550-
300.556 of Subpart E are met.

(b) Each annual program plan must include the following
information:

(1) The number of handicapped children in the State.
within each disability category. who are participating
in regular education programs. consistent with

(c) 1981. OR Publishing,
;.are

Regs. 300.550-300.556 of Subpart E.
(2) The number of handicapped children who are in sepa-

rate classes or separate school facilities. or who are otherwise
removed from the regular education environment.

Reg. 300.305 Program ,options.

Each public agency shall take steps to insure that its handi-
capped children have available to them the variety of educa-
tional programs and services available to nonhandicapped

29
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children in the area served by the agency, including art,
music, industrial arts, consumer and homemaking education,
and vocational education.

Conway. The above list of program options is not exhaustive.
and could include any program or activity in which nonhandicapped
students participate. Moreover. vocational education programs
must be specially designed if necessary to enable a handicapped
student to benefit fully from those programs; and the set-aside funds
under the Vocational Education Act of 1963, as amended by
Pub. L. 93-482. may be used for this purpose. Part 13 funds may
also he used, subject to the priority requirements under
Rep 300.320-300 324.

Reg. 300.306 Nonacademic services.

(a) Each public agency shall take steps to provide
nonacademic and extracurricular services and activities in
such manner as is necessary to afford handicapped children
an equal opportunity for participation in those services and
activities.

(b) Nonacademic and extracurricular services and ac-
tivities may include counseling services, athletics, transpor-
tation, health services, recreational activities, special interest
groups or clubs sponsored by the public agency, referrals to
?genies which provide assistance to handicapped persons,
curd employment of students, including both employment by
the public agency and assistance in making outside employ-
ment available.

Reg. 300.307 Physical education.

(a) General. Physical education services, .specially de-
signed if'necessary, must be made available to every handi-
capped child receiving a free zppropriate public education.

(b) Regular physical education. Each handicapped child
must be afforded the opportunity to participate in the regular
physical education program available to nonhandicapped
children unless:

(1) The child is enrolled full time in a separate facility; or
(2)The child needs specially designed physical education,

as prescribed in the child's individualized education
program.

(c)Sperial physical education. If specially designed phys-
ical education is prescribed in a child's individualized educa-
tion program, the public agency responsible for the education
of that child shall provide the services directly, or make
arrangements for it to be provided through other public or
private programs.

(d) Education in separate facilities. The public agency
responsible forthe education 'of a handicapped child who is
enrolled in a separate fac;::!; shall insure that the child
receives appropriate physical education services in com-
pliance with paragraphs (a) and (c) of this section.

:.-onunent. The Report of the House of Representatives on
Pub. L. 94-142 includes the following statement regarding physical
education:

Special education as set forth in the Committee bill includes
instruction in physical education. which is provided as a matter of

(c) 1981 CRR Publishing CoMpany,
reproduced with permission..

.
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course to all nonhandicapped children enrolled in public elementary
and secondary schools. The Committee is on erred that although
these semi:es are available to and required of all children in our
school systems, they are often viewed as a luxury for handicapped
children.

$ *

The Committee expects the Conmussioner of Education to take
whatever action is necessary to assure that physical education ser-
vices are available to all handicapped children. and has specifically
included physical education within the del minim of spevial educa-
tion to make clear that the Committee expects such sers ices, spe-
cially designed where necessary, to be pros ;Jed a% an integral part
of the educational program of e ry handicapped child

Reg. 300,533 Placement procedures.

(a) In interpreting evaluation data and in making place-
ment decisions, each public agency shall:

(1) Draw upon information 'Trots a variety of sources.
including aptitude and achievement tests. teacher recom-
mendations, physical condition. social or yiltural
background. and adaptive behas iiir:

(2) Insure that information ,ohtained from all of these
sources is documented and caretully considered.

(3) Insure that the placement decision is made by asmup
of persons. including persons know ledgeahle about the child.
the meaning of the valuation data. and the placement options
and

(4) Insure that the placement decision is made in confor-
mity with the least restrictive environment roles in
Rep. 300.550-300.554.

(b) If a determination is made that a child is handicapped
and needs special education and related services, an indi-
vidualized education program must he developed for the
child in accordance with Regs. 300 340-300.349 of
Subpart C.

Conunent . Paragraph (a)( includes a list of examples of sources
that may be used by a public agency in making placement decisions.
The agency would not have to use all the sources in es cry instance
The point of the requirement is to insure that more ;nun one source is
used in interpreting evaluation data and in making placement deci
skins. For example, while all of the named sources would have to be
used for a child whose suspected disability is mental retardation.
they would not be necessary for certain other handicapped children.
such as a child who has a severe articulation disorder aS his primary
handicap.,.For such a child, the speech-language pathologist, in
complying with the multisource requirement. migl.t use ilia stan-
dardized test of articulation, and (2) observation of thew child's
articulation behavior in conversational speech.

Reg. 300.550 General.

(a) Each State educational agency shall insure that each
public agency establishes and implements procedu4s which
meet the requirements of Regs. 300.550-301) 556.

(b) Each public agency shall insure.
( I ) That to the maximum extent appropriate, handicapped

children, including children in public or private institutions
orother care facilities. are educated with ihildren who are not
handicapped, and
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(2) That special classes, separate schooling or other re-
moval of handicapped children from the regular educational
environment occurs only when the nature or severity of the
handicap is such that education in regular classes with the use
of supplementary aids and services cannot be achieved
satisfactorily.

Reg. 300.551 Continuum of alternative placennnts.

(a) Each public agency shall insure that a continuum of
alternative placements is available to meet the needs of
handicapped children for special education and related
services.

(b) The continuum required under paragraph (a) of this
section-must:

(1) Include the alternatiie placements listed in the defini-
tion of special education under Reg. 300.13 of Subpart A
finstruction in regular classes, special classes, special
schools. home instruction, and instruction in hospitals and
institutions), and

(2) Make provision for supplementary services (such as
resource room or itinerant instruction) to be provided in
conjunction with regutte Cli.33 placement.

Reg. 300.552 Placements.

Each public agency shall insure that:
(a) Each handicapped child's educational placement: ( 1 ) Is

determined at least annually,
(2) Is based on his or her individualized education pro-

gram, and
(3) Is as close as possible to the child's home;
(b) The various alternative placements included under

Reg. 3..'10.551 are available vo the extent necessary to imple-
ment the individualized education program for each handi-
capped child;

(c) Unless a handicapped child's individualized education
program requires some other arrangement, the child is edu-
cated in the school which he or she would attend if not
handicapped; and

(d) In selecting the least restrictive environment, consider-
ation is given to any potential harmful effect on the child or
on the quality of services which he or she needs.

Comment. Reg. 300.552 includes some of the main factors
which must be considered in determining the extent to which a
handicapped child can be educated with children who are not handi-
capped. The overriding rule in this section is that placement deci-
sions must be made on an individual basis. The section alio requires
each agency to have various alternative placements, available in
order to insure that each handicipped child receives an education
which is appropriate to his or her individual needs:

The analysis of the regulations for Section 504 of the Rehabilita-
tion Act of 1973 (34 CFR Pan 104Appendi*, Paragraph 24)

(c) 1 981 CRR Publis'yng Company,
Teproduded,with .ersmission.

includes several points regarding educational placements of handi
capped children which arc pertinent to this section:

1. With respect to determining proper placsments, the analysis
states: "* it should be stressed that, where a handicapped child
is so disruptive in a regular classroom that the education of other
students is significantly impaired, the needs of the handicapped
child cannot be met in that environment. Therefore regular place-
ment would not be appropriate to his or her need ."

2. With respect to placing a handicapped child in an alternate
setting, the analysis races that among the factors to be considered in
placing a child is the need to place the child as close to home as
possible. Recipients are required to take this factor into account in
making placement decisions. The parents' right to challenge the
placement of their child extends not only to placement in special
classes or separate schools, but also to placement in a distant school,
particularly in a residential program. An equally appropriate educa-
tion program may exist closer to home; and this issue may be raised
by the parent under the due process provisions of this subject.

Reg. 300.553 Non-academic settings.

In providing or arranging for the provision of non-
academic and extra-curricular services and activities, includ-
ing meals, recess periods, and the services and activities set
forth in Reg. 300.306 of Subpart C. each public agency shall
insure that each handicapped child participates with non-
handicapped children in those services and activities to the
maximum extent appropriate to the needs of that child.

Comment. Reg. 300.553 is taken from a new requirement in
the final regulations for Section 504 of the Rehabilitation Act of
1973. With respect to this requirement, the analysis of the Section
504 Regulations includes the following statement *IA new para-
graphs specifies that handicapped children must also be provided
non-academic services in as integrated a setting as possible. This
requirement is especially important for children whose educational
needs necessitate their being solely with other handicapped children
during most of each day. To the maximum extent appropriate,
children in residential settings are also to be provided opportunitiei
for participation with other children." (34 CFR Part
104Appendix, Paragraph 24.)

Reg. 300.554 Children in public or private Institutions.

Each State educational agency shall make arrangements
with public and private institutions (such as a memorandum
of agreement or special implementation procedures) as may
be necessary to insure that Reg. 300.550 is effectively
implemented.

Comment. Under Section 612(5X8) of the statute, the require-
ment to educate handicapped children with nonhandicapped chil-
dren also applies to children in public and private institutions or
other care facilities. Each State: educational agency must insure that
each applicable agency and ir.stitution in the State implements this
requirement. Regardless of other reasons for institutional place-
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sok, no child in an institution who is capable of education in a
tapir public school setting may be denied access to an education in

thst anteing.

Reg. 3411.555 Technical assistance and training
&Abides.

Each State educational agency shall carry out tctivities to
insure that teachers and administrators in all public agencies:

(a) Are fully informed about their responsibilities for im-
plementing Reg. 300.550, and

(b) Are provided with technical assistance and training
necessary to assist them in this effort.

0
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Reg. 300.556 Monitoring activities.

(a) The State educational agency shall carry out activities
to insure that Reg. 300.550 is implemented by earn publii.
agemy.

(b) If there is evidence that a public agency mrices place-
ments that are inconsistent with Reg. 300.550 of this sub-
part, the State educational agency:

(1) Shall review the public agency's justification for its
actions, and

(2) Shall assist in planning and implementing any neces-
sary corrective action.



1415. Procedural safeguards

1415(a). [Establishment and maintenance)

(a) Any State educational agency, any local educational agency, and any intermediate educational
unit which receives assistance under this subchapter shat: establish and maintain procedures in accor-
dance with subsection (b) through subsection (e) of this section to assure that handicapped children and
their parents or guardians are guaranteed procedural safeguards with respect to the pros ision of free
appropriate public education by such agencies and units.

REGULATIONS

Reg. 300.10 Parent.

Ac used in this pan, the term "parent" means a parent, a
guardian, a person acting as a parent of a child, or a surrogate
parent who has been appointed in accordance with
Reg. 300.514. The term does not include the State if the
child is a ward of the State.

Cosunriu The term parent" is defined to include per,ons
acting in the place of a parent. such as a grandmother or stepparent
with whom a child lives, as well as persons who are legally respon-

sible for a child's welfare.

Reg. 300.514 Surrogate parents.

(a)Generul. Each public agency shall insure that the rights
of a child are protected when:,

( I ) No parent (as defined in Reg. 300.10) can be
identified:

(2) The public agency, after reasonable efforts, cannot
discover the whereabouts of a parent; or

(3) The child is a ward of the State under the laws of that
State.

(b) Duty of public agency. The duty of a public agency
under paragraph (a) of this section includes the assignment of
an individual to act as a surrogate for the parents. This must
Include a method (1) for determining whether a child needs a
surrogate parent, and (2) for assigning a surrogate parent to

the child.
(c) Criteria for selection of surrogates. (I) The public

agency may select a surrogate parent in any way permitted
under State law.

(7) Public agencies shall insure that a person selected as a

burrogate:
(i) Has no interest that conflicts with the interrst of the

child he or she represents; and
(iii Has knowledge and skills, that insure adequate repre-

sentation of the child.
(d) Non-employee rev... mem: compensation. tl)Aper-

son :Assigned as a surrogate may not be an - employee of a
public agency which is involved in the education or care of
the child.

12) A person who otherwise qualifies to he a surrogate
parent under paragraph te) and t d ) this sci.tion. Is not an
emplos cc of the agencs solels 11)3 ause (sr she is paid h) the
atent, to serve as surrogate parent

(0.1981 CPR Publishing Company,
reproduced' with permission.
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(e) ReAposmibilitie. The surrogate parent may represent
the child in all matters relating to:

(1) The identification. es aluation. and educational
placement of the child. and

(2) Thc provision of a free appropriate public education to
thi. child.

Reg. 300.500 Definitions of consent.- "evaluation."
and "personally identifiable."
As used in this pan: "Consent" means that: la) The

patent has been fully informed of ail information relevant to
the activit% for which consent is sought. in his or her native
language, or other mode of communication:

(b) The parent understands and agrees in writing to the
carrying out of the active) for which his or her consent is
sought. and Qte consent describes that anvils and lists the
records (if any) which will be released and to whom: and

(c) The parent understands that the granting of consent is
voluntary on the pan of the parent and may be revoked at my
time.

"Evaluation" means procedures used in accordance with
Rcgs. 300.530-300.534 to determine whether a child is
handicapped and the nature and extent (If the special educa-
tion and related services that the child needs The term means
procedures used selectively with an indiv idual child and does
not include basic tests administered to or procedures used
with all children in a school, grade. or class.

"Personally identifiable" means that information
includes:

;a) .The name of the child. the child's parent, or other
family member:

(b) The address of the child;
(c) A personal identifier, such as the child's social secu-

rity number or student number: or
(d) A list of personal characteristics or other information

which would make it possible to identify the child with
reasonable certainty.

Reg. 300.501 General responsibility of public agencies.

Each State educational agency shall insure that each public
agency establishes and implements pncedural safeguards
which meet the requirements of Regs. 300.500-300 514.



1415(b)(1)(C). [Prior written notice)

(C) written prior notice to the parents or guardian of the child whenever such agency or unit
(i) proposes to initiate or change, or

(ii) refuses to initiate or change.

the identification, evaluation, or educational placement of the child or the provision of a free
appropriate puhlic education to he child;

REGULATIONS

Reg. 300.504 Prior notice; parent consent.

(a) Notice. Written notice which meets the requirements
under Reg. 300.505 must be given to the parents of a handi-
capped child a reasonable time before the public agency:

Proposes to initiate or change the identification,
evaluation. or euucational placement of the child or the
provision of 3 free appropriate public education to the child.
Or

(2) Refuses to initiate or change the identification, evalua-
tion. or educatio.n.id placement of the childor the provision of
a free appropriate public education to the child.

(b) Consent. (1) Parental consent must be obtained
before:

61 Conducting a preplacement evaluation: and
(ii) Initial placement Oa handicapped child in a program

providing special educatide and related services.
(2) Except for preplacement evaluation and initial place-

ment. consent may not be required as a condition of any
benefit to the parent or child.

lc) Procedures where parent refuses consent. (1) Where
State law requires parental consent before a handicapped
child is evaluated or initially provided special education and
related services. State procedures govern the public agency
in overriding a parent's refusal to consent.

(2)(i) Where there is no State law requiringconsent before

1
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* handicapped child is evaluated or initially provided special
education and related services, the public agency may use the
hearing procedures in Regs 3(X).506 - 3(X).508 to determine
if the child may he evaluated or initially provided speciil
education and related services w :thou, parental consent

(ii) If the hearing officer upholds the agency, the agency
may evaluate or initially pros ide special education and to
fated services to the child without the parent' consent, sub-
ject to the parent's rights under Regs. 300.510-300 513.

Cotinent. 1. Any changes in a child's special education pro.
grant, after the initial placement, arc not subjei t to parental consent
under Pan B. but arc subject to the prior notice requirement in
paragraph tit) and the individualized educz.tton program require-
ments in Subpart C.

2. Paragraph (c) means :rut where State law requires parental
consent before evaluation or before special education and related
services are initially provided. and the parent refuses tor otherwise
withholds) consent, State procedures. su.:h as obtaining a court
order authorizing the public agency to conduct the evaluation or
provide the education and related services. must be followed

If. however, there is no legal requirement for consent outside of
these regulations, the public agency may use the due process proce-
dures under this subpart to obtain a decision to allow the evaluation
or services without parental consent. The agency must notify the
parent of its actions, and the parent has appeal nghts as well as rights
at the hearing itself.

34
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§1415(eX3). 'Child placement during proceedings)

5

(3) During the pendency of any proceedings conducted pursuant to this section. unless the State or
local educational agency and the parents or guardian otherwise agree, the child shall remain in the then
current educational placement of such child, or, if applying for initial admission to a puhhc school,
shall, with the consent of the patents or guardian, be placed in the puhlic school program until all such
proceedings have been completed.

REGULATIONS

Reg. 300.513 Child's status during proceedings.

(a) During he pendency of any 'administrative or judicial
proceeding regarding a complaint, tut:css the public ageni.y
and the parents of the child agree otherwise, the child in-
volved in the complaint must remain in his or her present
educational placement.

(b) If the complaint involves an application for initial
admission to public school, the child, with the consent of the

..m11=111

parents, must he placed in the public school program until the
completion of all the proceeding..

Coniniew . Section 311(1.513 does not permit a child.% placement
lobe changed during a complaint proceeding. unless the parent; and
agency agree other% ke While the placement may not he changed,
this does net preclude the agency from using It normal procedures-
fordealing with children who are endangenng then 'wive% or others.

§1415(e)(4). (Jurisdktion of U.S. district courts)
(4) The district courts of the United States shall have jurisdiction of actions brought under this

subsection without regard to the amount in controversy.

(c) 1981 CRR Publishing Company,
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APPENDIX R

SECTION 504 AND RELATED SECTIONS OF
IMPLEMENTING REGULATIONS

* 794. Nondlacrindnation under Federal grants and programs.

No otherwise qualified handicapped individual in the United States, as defined in section 706(6) of this
title, shall, solely by-reason of his handicap. be excluded from the participation in. be denied the benefitsof, or be subjected to discrimination under any program or activity receiving Federal financial assistance
or under any program or activitconductettby any Executive agency or by the United States Postal,
Service. The head of each such agency shalltpromulgate such regulations as may be necessary to carry
out the amendments to this section made by the Rehabilitation. Comprehensive Services, i nd Develop-
mental Disabilities Act of 1978. Copies of any proposed regulation shall be submitted to appropriate
authorizing committees of the Congress, and such regulation may take effect no earlier than the thinieth
day after the date on which such regulation is so submitted to such committees

tub. L.93-112, Titk V. § SM. Sept. 26.1973.87 Stat 394; amended Pub. L. 95-602. Title 14 119. Nov. 9,,1978.
92 Stat. 2982.

Iteg. 10433 Free appropriate public education.

(a)General. A recipient that operates a public elementary
or secondary education program shaft provide a free appro-
priate public education to each qualified handicapped person
who is in the recipient's jurisdiction, regardless of the nature
or severitt of the person's handicap.

(b) Appropriate education. (1) For the purpose of this
subpart, the provision of an anoropriate education is the
provision of regular* special edits...ion and relatedaickanst
services that (i) are 'designed to meet individual educational
needs of handicapped persons asadeqs-irfa iTy-Rthriteedstsf
nonhandirelq5ped persons_ are met and..(u) upon
adherence to proCedures that satisfy the requirements of
Rep. 104.34. 104.35. and 104.36.

(2) Implementation of an individualized education pro-
gram developed in accordance with the Education of the
Handicapped Act is one means of meeting the standard estab-
lished in paragraph (bX IX i) o`f this section.

(3) A recipient may place a handicapped persof or refer
such person to a program other than the one that it operates as
its means of carrying out the requirements of this subpart. If
so, the recipient remains responsible for ensuring that the
requirements of this Wren ere met with respect to any
Handicapped person so placed. or referred.

(c)Free education (1) General. For the purpose of this
section. the provision of a free education is the provision of
educational and related services without cost to the hand-
icapped person or to his or her parents or guardian. except for
those fees that are imposed on nonhandicapped persona or
their parents or guardian. It may consist either of the provi-
sion of free services or, if a recipient places a handicapped
person in or refers such person to a program not operated by

°the mipient as its means of carrying out the requirements of
this subpart, of payment for the costs of the program. Funds
available from any public or private agency may be used to
meet the requirements of this subpart. Nothing in thIptsection

(c),1980 CRR Publishing'Company,
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shall be construed to relieve an insurer or similar third party
from an otherwise valid obligation to provide or pay for
services provided to a handicapped Person. -

(2) Transportation. if a recipient place-. a handicapped
person in or refers such person to a program not operated by
the recipient as its mean.; of carrying out the requirements of
this subpart, the recipient shall ensure that adequate transpor-
tation to and from the program is provided at no greatercost
than would be incurred by the person or his or her parents or
guardian if the person were placed in the program operated by
the recipient.

(3) Residential placement. If placement in a puhlic or,
private residential program is necessary to provide a free.
appropriate public education to a handicapped person he-
caute of his or her handicap. the program, including non-
medical care and room and board, shall be provided at no cost
to the person or his or her parents or guardian.

(4) Placement ofhandicapped persons by parents. If .a
recipient has made available, in conformance w'th d e Tit
quirements of this section and Reg. 104.34. a tree appropri-
ate public education to a handicapped person and the person's
parents or guardian choose to place the person in a pri%atc
school, the recipient is not required to pay for the person's
'education in the private school. Disagreements between a

- parent or guardian and a recipient regarding whether the
recipient has made such a program available or utherise
regarding the question of financial responsibility are subject
to the due process procedufes of Reg. 1u4.36.

(d)Compliance. A recipient may not exclude any qualified
handicapped person from a public elementary or secondary
education after the effective date of this part. A recipient that
is not, on the effective date of this regulation, in full com-
pliance with the other requirements of the preceding para-
graphs of this section shall meet such requirements at the
earliest practicable time and in no event later than
September 1, 1978.
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Reg. 104.34' Educational setting.

. - (a) Academic setting. A recipient to which this subpart
applies shall educate, or shall provide for the education of.
each qualified handicapped person in its jurisdiction with
persons who are not handicapped to the maximum extent
appropriate to the needs of the handicapped person. A recip-
ient shall place a handicapped person in the regular educa-
tional environment operated by the recipient unless it is
demonstrated by the recipient that the education of the person
in the regular environment with the use of supplementary aids
and services cannot be achieved satisfactorily. Whenever a
recipient places a person in a setting other than the regular
educational environment pursuant to this paragraph, it shall
take into account the proximity of the alternate setting to the
person's home.

(b) Nonacademic settings. In providing or arranging for
the provision of nonacademic and extracurricular services
and activities, including meals, recess periods, and the ser-
vices and activities sef forth in Reg. 104.37(a)t2), a recipient
shall ensure that handicapped persons participate with non-
handicapped persons in such activities and services to the
maximum extent appropriate to the needs of the handicapped
person in question.

(cY Comparable facilities. If a recipient, in compliance
with paragraph (a) of this section, operates a facility that is .

iuentifiable as being for handicapped persons, the recipient.
shall ensure that the facility and the services and activities
provided therein are comparable to the other facilities, ser-
vices, and activities of the recipient. .

Reg. 104.36 Procedural safeguards.

A recipient that operates.a public elementary or secondary
education program shall establish and implement, with re-
spect to actions regarding the identification, evaluation, or
educational placement of persons who, because of handicap,
need or are believed to need special instruction or related
services, a system of procedural .safeguards that includes
notice, an opportunity for the parents or guardian of the
person to examine relevant records, an impartial hearing with
opportunity for participation by the person's parents or
guardian and representation by counsel, and a review proce-
dure. Compliance with the procedural safeguards of section
il5 of the Education of the Handicapped Act is onemesns of
meeting this requirement.

(c) 1980 CAR. Publishing -Company,
reproduced with permission:
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APPENDIX C

ANNOTATED COURT CASES

JOHN BLUE.

v.

New Haven Board of Education, et at,

No. N 81-41

United States District Court, Connectkut

March 23, 1981

Men Bree Burns, District Jude-.

Motion for preliminary injunction to restrain board of education from conducting any expul-
sion hearing or taking any other steps to expel student from school, and to direct his reinstatement
into special education program or some other suitable program pending a final determination on the
merits. Following suspension of child because, inter alia, of altercation with teacher, principal
recommended that school board expel child. Planning and placement team recommended
homebound instruction until expulsion hearing was conducted and continuation of homebound
instruction or placement at Trowbridge School if child was expelled. Parent obtained temporary
restraining order pieventing child's expulsion pending hearing on motion for preliminary
injunction.

HELD, plaintiff has made a persuasive showing of irreparable harm and likelihood of success;
on the merits and is entitled to preliminary injunction. Any attempt by LEA to expel child from I
school or otherwise change his educational placement during the pendency of his special education ---
complaint would violate 20 U.S.C. § 1415(e)(3). Since the child has already been excluded for more
than 10 consecutive days and under Connecticut law, such an exclusion is tantamount to an
expulsion, child is being denied right to remain in his present education placement during the
pendency of his special education complaint. Child is entitled to have his educational placement
changed by the PPT, and not through the school's normal disciplinary procedures, and to have any
PPT placement decision reviewed pursuant to the procedures contained in 20 U.S.C. § 1415(b)-(e).
Moreover, homebound instruction pending expulsion and, following expulsion, either continuing
that instruction or placement at Trowbridge deprive child of his right to an education in the least
restrictive environment.

,.-

(c) 1981 CRR Publishing Company,
reproduced with permission.
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JANE DOE, on behalf of her minor son,
DENNIS DOE, Individually and on behalf
of all other persons similary situated,

Plaintiffs

v.

KENNETH J. KOGER; Individually and in
his capacity as Superintendent of the School
City of Mishaviaka; JOHN SHOTTS,
Individually and as Director of Special
Education for the School City of
Mishawaka; RONALD KRONEWITTER,
GEORGE VERNASCO, ELVIRA
TRIMBOLI, SAMUEL MERCANTINI
and ROSEMARY SPALDING,
Individually and in their officialcapadty as
Members of the Board of School TrusteeS of
the School City, of Mishawaka;
HAROLD H. NEGLEY, in his official
capacity as Indiana Superintendent of
Public Instruction; and GILBERT
BLITON, in his official capacity as Director
of Special Education for the State
Department of Public Instruction,

Defendants.

Civ. A. No. S 79-14

United States District Court
N.D. Indiana
South Bend Division

November 21, 1979

Supplementary Entry December 3, 1979

Allen Sharp, District Judge

Counsel for Plaintiffs: Kyle M. Payne, Legal Services
Program of Northern Indiana, Inc., South Bend,
Indiana

Counsel for Defendants: Theodore L. Sendai('
Attorney General of Indiana, Ronald J. Semler,
Deputy Attorney General, Indianapolis, Indiana,
James J. Olson, Mishawaka, Indiana

Action by ' mildly mentally handicapped" student
' and his mother alleging that expulsion liven school

,c) 1980 CRR Publishing Company,
reproduced with permission..
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violated student's rights under Education of the Handi-
capped Act, 20 U.S.C. §a 1401 et seq., EHA, regula-
tions, and Equal Protection Clause of 14th Amend-
ment. Student was suspended with recommendation
fix expulsion and was expelled for remainder of school
year following expulsion hearing. Student's attorney
indicated that expulsion would be appealed and re-
quested Rule S-1 hearing. Rule S-1 is State regulation
establishing, among other things, specific procedures
to be used in placeme of mildly mentally handi-
capped students and other students needing special
education. Shortly thereafter, parties agreed that,
pending finthcr legal action, student would be placed
in interim *educational program,"which he was. This
action followed.

HELD. students whose handicaps caused them lobe
disruptive cannot be expelled or indefinitely sus-
pended; the school is allowed only to transt-r the
student to an appropriate. more resirictive environ-
ment. Whether a child's handieap is the cause of.the
child's propensity to disrupt must be determined
through the change of placement procedures required
by EHA. To subject handicapped students to the same
disciplinary expulsions as other .n.dents is not to in-
vidiously discriminate against the handicapped in vio-
lation of the Equal Protection Clause of the 44th
Amendment.



HOWARD S. et al., Plaintiffs,

v.

FRIENDSWOOD INDEPENDENT
SCHOOL DISTRICT at al.,

Defendants.

Civ. A. No. G-73--92.

United States District Court,
S. D. Texas,

Galveston Division. -

June 23, 19'18.

Parents of handicapped minor spught
injunctive relief to insure that minor re-
ceived necessary and appropriate treatment
and education. On motion for preliminary
injunction, the District Court, Cowan, J.,
held that school district violated its legal
obligations under the Rehabilitation Act of
1976 and under the Fifth and F)urtecntil
Amendments with respect to high school
student who had minimal brain damage and
'emotional problems, and failed to pra,Ic
constitutionally required hearings with re-
spect to student's constructive expulsion
mandating issuance of preliminary injunc-
tion requiring school district to pay cost of
sturbmes private schooliug necessitated by
his difficulties.

Order accordingly.

1. S.-hools and School Districts (=la
Regulations issued by the iSedretary of

Health, Education and Welfare under the

Rehabilitation Act of 1973, the Education
for All Handicapped Children Act of 1975,
and the amendments of :974 are reasonably
related to the purposes of the enabling kg-
jslation. Rehabilitation Act of 1973, § 504,

§ 794; 'Education of the Handi-
tapped Act, § 602 as amended 20 U.S.C.A.
+1401.

2. Chit Rights c=13.4(1)
Schools and School Districts o=115

The Civil Rights Act and the Rehabili-
tatien Act of 1973 afford a private cause of
action to handicapped students who arc de-
nied hecessery and appropriate treatment
and education. 42 U.S.C.A. § 1983; Reha-
bilitation Act of 1973, § 504, 29 U.S.C.A.
§794.

3. Injunction 42=147
For purposes of preliminary injunction,

evidence established that school district vio-
lated its legal obligations under the Reha-
bilitation Act of 1973 and under the Fifth
and Fourteenth Amendments with respect
to high school student Who had minimal
brain damage and emotional problems and
failed to provide spiltitOicznally,,required,
hearings with respect to student's construe-
tive ix.pulsion, mandating issuance of pre-
liminary -injunction requiring a school dis-
trict to pay cost of student's private school-
ing necessitattl by his difficulties. Reha-
bilitation Act of 1973. § 504, 29 .U.S.C.A.
§ 794; U.S.C.A.Const. Amends. 5, 14.

Reprinted from 454 F.Supp. 634, Copyright (c) 1981 West Publishing Co.
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MATT1E T., et al.,
Plaintiffs

v.
"tZt

CHARLES E. HOLLADAY, et al.,
DefenGants

Civil Action
No. DC-75.31-s

Northern District or Mississippi
Dell_ Division
ORMA it: SMITH, District judge

January 26, 1979

6
Class action was on behalf of all school children in

the State of Mississippi who are handicapped or re-
garded by their schoort as handicapped. Plaintiffs as-
serted that the special educ:tion policies and practices
of the state and local defel.dant officials violated their
rights under the Education of the Handicapped Act,
Section 504 of the Rehabilitation Act of 1973, as
amended, Title I of the Elementary and'Sc...ondary
Education Act of 1965, and the equal protection ant;
due process clauses of the Fourteenth Amendment to
the United States Constitution. Summary judgment
was granted for the plaintiffs, the court declaring, inter
aria, that the defendants had violated the plaintiffs'
rights under EHA to 1) procedural safeguards; 2) ra-
cially and culturally non-discriminatory tests and pro-
cedures used to classify them as handicapped and place
them in special education programs; 3) educational
placement in the least restrictive environment., and 4) a
program to locate and identify all handicapped children
in the state in need of spixi:4 education services. Con-
sent agreement developed pursuant to court's order
specifies the policies, monitoring procedures and en-
forcement mechanisms to be implementes1 by the state
defendants to remedy the violations found by the court.

,

,

(c) 1979 CRR Pub14.:11ing.Company,
,.. reproduced with permission.
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MRS. A. J., on behalf of herself and her
daughter, K. J.,

Plaintiff

v.

SPECIAL SCHOOL DISTRICT NO..1,
Defendant

Civ. No. 477.192

United States District Court
D. Minnesota,.Fourth Division

October 12, 1979

Mac Laughlin, District Judge

Counsel for Plaintiff: William F. Messinger,
Minneapolis. MN; James E. Wiikinson, HI,
Coalition for the Protection of Youth Rights,,
Central Minnesota Legal Services, Minneapolis,
MN

1

Counsel for Defendant: Frederick E. Finch,
Fnuirikson, Byron, Colbont. Bisbee & Hansen,
P.A., Minneapolis, MN

Action brought pursuant to 42 U.S.C. *1983 to
challenge the lawfulness of procedures utilized by a
school district (LEA) in the I5-day suspension of a
child for disciplinary reasons. The plaintiffs, a mother
and her daughter, alleged that the LEA did not comply
with the State's 'Pupil Fair Dismissal Act," Minn. St.
44 127.26 - 127.39, or with Federal and State statutes
concerning handicapped students. At the time of her
suspension, the student was the subject of an ongoing
"formal educational assessment," as defined in State
statutes and regulations, but was not being treated as a
special education student or handicapped child by the

(c) 1980 CRR Publishing Company,
reproduced with'permission..

LEA; nor had the ongoing assessment process yet
culminated in any identification of the student as a
handicapped child or any proposed course of action as
to her future educational placement. Plaintiff sought
declaratory, and other equitable relief, as well as attor-
neys' fees pursuant to 42 U.S.C. § 1988.

HELD, plaintiff is entitled to a declaratory judgment
that the I5-day suspension was unlawful under State
law and to have expunged from her school records any
reference to the suspension. This relief is 2ppropriate
even if the ground6 for her suspension were appropri-
ate, and even if she would have been suspended in any
event, because the procedures u.ilized by the LEA
were deficient under the State's "Pupil Fair Dismissal
Act."

School officials had no obligation to treat the student
as a handicapped or special education student when the
suspension was imposed, and, therefore, it was un-
necessary to provide additional hearing procedures or a
formal hearing. State and Federal [§ 1415(b)( I )(C))
hearing procedures are clearly designed to minimize
the risk of misclassification and to provide input of the
parent and child in the identification or classification
decision; thus, schools are under a clear obligation to
make the classification decisions through an exclusive
formal process. For defendants to have treated the
student as handicapped on the basis of in assumption,
as plaintiff contended, would have required defendants
to ignore and even violate Federal and State law con-
cerning classification or identification
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P-1 v. Shedd

P-1 by aid through his mother and next friend, M-I;
P-2 by and through his mother and next Wend, M-2;
P-3 by and through his father and next friend, M-3;
P'4 by sold through his mother arid next friend, M-4;

- P-5 by and through his mother and next friend, M-5;
P-6; P-7 by and through his mother and next friend,
)0:P4 by and through his mother and next friend,.

11; P-9 by and through his mother and next friend,
M-9; P-10 by and through his mother and next
friend, M-10; P-I1 by and through his mother and
neat friend, M-11,

- Plaintiffs

. v,

MARK SHEDD, individually and as Commissioner,
State Department of Education, FRANCIS
MALONEY, individually and as Commissioner,
Department of Children and Youth Services,

4 Defendants

BARBARA BRADEN, indriidually and in her
capacity as Acting Superintendent, Hanford Public,
Schools, KATE CAMPBELL, FREDERICK
BASHOUR, ROBERT BUCKLEY, CURTISS
CLEMMENS, JIMMIE BROWN, MARIA
SANCHEZ, BARBARA KENNY, M. SUSAN
GINSBERG. MYLES HUBBARD, individually
and in their official capacities as members of the
Hanford Board of Education

- Defendants and Third Party
Plaintiffs

v.

THEartOF HARTFORD, JOHN A. SULIK, City
Manager of the City of Hartford, JOHN P.
WAL.111, Director of Finance of the City of
Hartford, GEORGE ATHANSON, Mayor of
Hanford, NICHOLAS R. CARBONE. OLGA W.
THOMPSON, WILLIAM DIBELLA, RICHARD
SUISMAN, MARGARET TEDONE, SYDNEY
GARDNER, MILDRED TORRES, ROBERT
LUDGIN, and RAYMOND MOTEIRO, members
of the Court of Common Council of the City of
Hanford,

Third Party Defendants

No. 78-58

D. Connecticut
March 23, 1979
T. EMMET CLARIE, Chief Judge

Action on behalf of six children in the Hartford, CT,
School System'eairned that State Commissioner of
Education, Superintendent, and Members of Hartford
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Board of Education denied plaintiffs their right to a free
and appropriate program of special education in viola-
tion of the Education 'for Ali Handicapped Children
Mt, Pub. L.-94-142, and the due process and equal
protection clauses of the U.S. Constitution by denying,
in some instances, certain procedural protections, fail-
ing to provide proper individualized education pro-
grams, and delaying placement in appropriate pro-
grams for up to two years:

Although number of plaintiffs was increased to 11,
class certification was denied; additional defendants,
..e., Mayor, City Manager, Director of Finance and
cembers of Hartford City .ouncil, and Commission

of tate Department of Childredand Youth Services,
were,a.:led.

°flowing pre-trial motions, including denial of
defend ts' motiim to dismiss, and certain changes in
the H ord special education systemaddition of
new staff or special education, development of certain
st&ndard f , initiatian of programs of in-se. /ice
training of s h.; eduCation personnel, and reforms in
identification evaluat;on and programming, the par-
ties aved to t e en-try of a consent decree, the terms of
which satisfy .c specific educational needs of the
named plaintiff . Moreover, under the decree, the
policies. practice and procedures are to serve to bene-
fit other handicap children in the Hanford School
System. and are to be fully implemented by Septem-
ber 1, 1979. The ree is ordered on the agreement
that nothing stated,th ein shall constitute an adnfss:In
by the defendants of any unlawful practices, 1:or an
admission by the plai tiffs that the decree fully satis-
fies defendants' obliga 'ons under Pub. L. 94-142, the
Rehabilitation Act of 1973, § 504, the due process and
equal protection clauses of the U.S. Constitution, or
the Connecticut General Statutes.

The provisions of the consent decree concerning
specific subject areas wil be found at the page indi-
cated under the following

Introduction
Programming and Placement of
Named Plaintiffs
Court Expert
Free and Appropriate Education
Least Restrictive
Alternative

V. Procedural Protectio s
VI. Individualized Educa ion Programs

VII. Timelines for Placem nt
VIII. Discipline

IX. Identification of First Priority
Children

X. State Department of > Education
Responsibinv
Standard Forms
Dispute Resolution

XI.
XII.

551:165

551:166
551:168
551:169

551:170
551:171
551:171
551:173
551:173

551:174

551:175

551:176
531:176



lEAN SHERRY, Individually and as Next
Friend of her infant child, DELOWEEN
SHERRY,

Plaintiff
v.

NEW YORK STATE EDUCATION
DEPARTMENT, New York State School
for the Blind, and the Olean City School
District

Defendants

No. Civ-7947

United States District Court
W.D. New York

November 5, 1979

CURTIN, Chief Judge

Counsel for Plaintiff: Monroe County Legal
Assistance Corp.. Southern Tier Legal Services
(Michael L. Hanley, Olean, N.Y., of counsel)

Counsel for State Defendants: Robert D. Stone,
Albany, N.Y., New York State Education
Department (Seth Rockmuller. Buffalo, N.Y., of
counsel)

Counsel for Defendant Olean City School District:
Shane & Franz, Olean, N.Y. (J. Michael Shane,
Olean, N Y., of counsel)

Action for injunctive and declaratory relief-concern-
ing suspension of handicapped child from State school
for the blind, allegedly in violation of Education of the
Handicapped Act, 20 U.S.C. §§ 1401 a seq., and
II SO4 of the Rehabilitation Act of 1973. The multiply-
handicapped child was removed from the New York
State School for the Blind and hospitalized for treat-
ment of self-inflicted injuries. Three weeks later, the
Superintendent of the School, which was run directly
by the State, informed the child's mother that the
school had insufficient staff to supervise the child and
that a return to the residential program would be im-
possible until her condition changed or more staff was
hired. Shortly thereafter, following a multidisciplinary
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meeting at the local district high school, the Superin-
tendent told the mother that if she insisted on returning
the child, the school would suspend her and, if she
requested it, provide a suspension hearing. The local
school district concluded it had no appropriate program
for the child aid discontinued day program assistance;
the mother requested an impartialdues rtess hearing,
pursuant to EHA § 1415, from the State .cool. Within
a week, the school suspended the child, informing the
mother that the suspension' would be revoked
whenever "it appears to be in [the child's) and the
school's best interests to do so" and that a hearing
would be provided, at which the mother and child had a
right to representation by counsel.

HEW, allegation that SEA has not provided the
impartial hearing required by § 1415(eX2) a fortiori
asserts a claim over which the court has jurisdiction
under § 1415. Although existence of meaningful ad-
ministrative enforcement mechanism might preclude
judicial review of private claim under § 504, since such
a mechanism is lacking, neither the doctrines of
exhaustion of administrative remedies or primary
jurisdiction applies. While plaintiff has been reinstated
in residential program, claim is not moot because the
review procedures complained of are still those
utilized; moreover, given plaintiffs condition, there is
a significant likelihood that problem could repeat itself
and the right to review, if any, would again become an
issue.

Although during child's hospitalization and perhaps
for a short period of time thereafter, it can reasonably
be argued that no change of placement, occurred and,
therefore, no agency hearing or other safeguardsunder
EHA were required, when, approximately one month
later, child %I/Ls no longer in residential program and
temporary program of day assistance had terminated.
change it: th child's educational placement had oc-
curred within the meaning of * 1415.

State regulations governing "due process hearings'
for residents of State operated facility that do not
employ ao impartial hearing officer or provide for
maintenance of placement pending r. solution of a
complaint are nokin compliance with * 1415.

A defense of lack of staff cannot justify a default by
State educational agency in the provision of an appro-
priate education to a qualified handicapped child.



CHRISTIAN STANLEY, by and through his mother and next friend, LINDA STANLEY,Plaintiff
v.

School Administrative Unit No. 40 for Milford Mont Vernon, New Hampshire, etDefendants

No. 80-9-D

United States District Court for the District of New Hampshire

January 15, 1980

O'Connell, District Judge

On motion for declaratory and injunctive relief to prevent LEA from sur..,t, tiding learningdisabled. but not emotionally disturbed,child. During first year in high school, child was referred toregional sriecial education consortium, butduring that year was suspended six times once for useof profanity, the balance for failure to come to detention. Prior to the last of these suspensions, the
child's parent was notified that the schoolboard would hold a hearing and that parent had a right to'hiVie counsel present. The school board suspended the child for 21 days "for neglect or refusal toconform to he reasonable [rules] of' the high school and directed that the child be re-evaluated assoon as practicably possible.

HELD, motion for preliminary injunction denied in most respects. Child is unlikely to succeedin his claim that the suspension constitutes a discrimination on the basis of his handicap. Evidence
indicates that child's disruptive behavior was not caused to any substantial degree by his handicaporby his current placement program, but rather by serious family problems. Moreover, although thesuspension involved is longer than that considered in Goss v. Lopez, 419 U.S. 565 (1975), moreelaborate procedural safeguards than are required by Goss were afforded and it is unlikely that theywill be found procedurally defective.'Pinally,, since the suspension cannot be said to be discrimina-
tory because the child's behavior has not been shown to be substantially related to the child'shandicap or the LEA's attempts to remedy that handicip, the unequal treatment that ir. the hallmark
of equal protection analysis under any standard is here not sufficiently evident to predict success onthe merits of this claim.
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C

Kathy STUART, by and through her
mother and next friend, Joan

Stuart, Plaintiffs,
V.

Pasquale NAPPI, lndivWwpy anti in his
capacity as Superintendent, Danimiry
Poblic Schools, Carl Susnitsky. Hen-
rive Antonio, Paul Werner, Paul Baird,
Theresa Boccuni. Bunny Jacobson, To-
ni* Pope, Barbara Baker, Henry Besse).
Robert Jones, Individually and in their
capacities as Members of the Danbury
Board of Education, Defendants.

Civ. No. B.-77-381.

United States District Court,
D. Connecticut.

Jan. 4. 1978.

Proceeding was instituted on motion of
plaintiff to obtain preliminary'relief against

disclosure. The Contract Compliance Officer
will inform the contractor of such a determi
nation. The contractor may appeal that nil.
in: to the Director of MCC within 10 d. ys.
The Director of OfCC shall make a final
determination within 10 days of the filing of
the *finals

...her expulsion from high school by defend-
ants. The District Court, Daly, J., held that
preliminary injunction would issue to enjoin

' defendants from conducting a hearing to
expel plaintiff from high school and to re-
quire defendants to conduct an immediate
nview of plaintiff's special education pro-
gram where plaintiff made a persuasive
showing of possible irreparable injury in
that she- had deficient academic skills

`awed by a complex of learning disabilities
and limited intelligence and, if expelled,
would be without any educational program
from date of expulsion until
aitotiier review wii fielTand an appro ,piiite
educational pruigunt developed, and ptaip-
siff demonstrated probable success on mer-
its of federal claims that she was denied her

- U ulige-Filie Education of the Handi-
capped Act to appropriate publiceduczition,
to lomain in her present plaieinent until
resolation of liter special education coat -
plaint, to an eauration in the least rattle-
tive eneironm4it, and to have all ci.ingea
of placement ',effectuated in accordance
with prescribed procedures.

Preliminary relief ordered.

Reprinted from 443 F.Supp. 1235,
Copyright (c) 1981 West Publishing'Co.

L Injunction c=.136(3), 137(4)
A plaintiff wishing to obtain a prelimi-

nary injunction mug demonstrate either
probable success on the merits i%f the claim
and possible irreparable injury or sufficient-
ly serious questions going to the merits of
the claim and a balance of hardships tipping
decidedly in his favor.

2. Injunction c:,.136(3), 137(4)
Preliminary injurction would it ae to

enjoin defendants from conducting a hear-
ing to expel plaintiff from high school and
to require defendants to conduct an imme-
diate review of plaintiff's speeil education
program where plaintiff rude a persuasive
showing of possible irreparable injury in
that she had deficient academic skills
caused by a complex Of learninv
and limited intelligence and, if expelled,
would be without any educational program
from date of expulsion until such time us
another review was held and an appropriate
educational program developed, and plain-
tiff demonstrated probable success on mer-
its of federal claims that she was denied her
rights under the Education of thiliandi-
capped Act to appropriate public ethicatien,
to remain in her present placement until
resolution of her special education com-
plaint, to an education in the least restric-
tive environment, and to have all changes
of placement effectuated in accordance
with prescribed procedures. Education of
the Handicapped Act, §§ 602(1),. (15-19),
612(5)(B). 615(b)(1)(C. E), (c), (eX3, 4) asamended 20 1.:.S.C.A. §§ 1401(1), (15 .19),
1412(5MB), 1415(b)(1)(C, E), (c), (e)(3, 4).
3. Federal Courts c=iI4

Claim that act of defendants in expel-
ling plaintiff from high school was in con-
travention of Connecticut statutes was
based on argument that plaintiff was enti-
tled to a current psychological evaluation
and a determination of the adequacy of her
special education placement prior to an ex-
pulsion hearing and, as such, was exclusive-
ly a state claim that was to he ruled upon
by a state court in first instance before a
district court could exercise its pendent jur-
isdiction over same. C.G.S.A. §§ 4-177, 4-
177(c), 10-233d. .
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t. Schools and School Districts c=*169, 177
Provision of the Education of the

Handicapped Act that during pendency of
any proceedings child shall remain in cur
rent educational placement, unless state or
local educational agency and parents or
guardian otherwise agree, operates to pro-
hibit disciplinary measures v:hici, have ef-
fect of changing a child's placement and so
prohibits expulsion of handicapped children
during pendency of a special education com-
plaint. ,Education of-the Handicapped Act,

615(1(I)iE). (e)(3) as amended 20 U.S.
C.A. § 1415(bX1XE), (eX3).

S. Schools and School Districts 0=177
Use of expulsion proceedings as a

means of changing a placement of a disrup-
tile handicapped child contravenes provi-
sions of the Education of the Handicapped
Mt governing procedure whereby disrup-
tive children may be transferred to more
restrictive placements when their behavior
significantly imps.rs education of other
children. Edutation of the Handicapped
Act, §§ 612(5XBL 615(bX1XC). (c) as amend-
ed 20 U.S.C.A. §§ 1412(5X13), 1415(b)(1XC),

L Schools and School Districts c=.169, 177
Handicapped children are neither im-

mune from a school's disciplinary process
nor are they entitled to participate in pro-
grams when their behavior impairs educa-
tios of other chi:dren in program; school
authorities can take swift disciplinary
measures, such as suspension, against dis-
ruptive handicapped children, and can re-
quest a change in p'acement of handicapped
children who We demonstrated that their
present placement is inappropriate by dis-
rupting education of other children. F.du-
cation of the Handicapped Act,
§§ 612(5)(B), 615(bh 1XC). (c) as amended 20
U.S.C.A. §§ 1412(5)(B), 1415(b)11XC), (c).

'1. Schools and School Districts c=.169
Although there is little doubt that

judgment of state and local school authori-
ties is entitled to considerable deference, it
is equally clear that even a school's discipli-
nary procedures are subject to scrutiny of
federal judiciary in such instaures as non-
compliance with procedural safeguards of
the Education or th Handicapped Act
Education of t! e Handicapped Act,
§ 615(e)(4) as (mended 20 U.S.C.A.

1415(e)(4),

8. Federal Courts ,=332
Provisions of the Education of the

Handicapped Act rests jurisdiction in fi der -
al district courts ovt.r a:I claims of noncom-
pliance with procedural safeguards of the
Act regard:ess of the amount in contt over-
sy. Education of the Handicapped Act,
§ 615te)(4) as amended 20 U.S.C.A.
§ 1415(e)(4).

Reprinted from 443 F.Supp. 1235, Copyright (c) 1981 West Publishing Co.
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S-I, a minor. by and through his mother and
Plaintiffs-Appellees

RALPH D. TURLINGTON, individually, and
Florida, Department of Educai, an et al..

Defendants-Appellants

next friend, P-I et rd..

in his official capacity as Commissioner of Education, State of

No. 79-2742

United States Court of Appeali, Fifth Circuit. Unit B

Januar 26, 1981

Appeals from the United States District Court for the Southern District of Florida

Before Vance. Hatchet' and Anderson. Circuit Judges

Hatchctt, Circuit Judge

Appeal from entry of preliminary injunction by District Court for the .Southern District ofHorida, 3 EHLR 551:21111979-80 DEC.), compelling State and local officials to prov id.. educa-
tional services and procedural rights provided by EHA to stUents expelled for miscontivo.

FIELD, since trial court did not abuse its discretion in entering the preliminary injunction, itsdecision' is affirmed. Before a handicapped student can be expelled. a trained and knowledgeable
group of persons qiust determine whether the student's misconduct bears a relationshio to ins
handicapping condition. An expulsion is a change in edut --.ional placement which invokes the
procedural protectims of EHA and § 504. Expulsion is a proper disciplinary ::v1 wider EHA and*50-1, but a complete cessation of educational services is not. EHA, 20 U.S.C. § 1415(b).requirement that parents have an opportunity for due process hearing makei no-exception for
handicapped-students who voluntarily withdraw from school or previously agree to an educational
placement. State officials were properly included within scope of injunction since, under EHA. 20
U.S.C. § 1412(6). SEA is responsiblEforensuring implementation of EHA and expulsion proceed-ings may deny benefits of EHA to children entitled to education under Act.

(c) 1981 CRR Publishing Cod' .ny,

reproduced with permission.
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APPENDIX D=

COURT CASES: FULL TEXT

JOHN BLUE,

/1/

New Haven Board of Education, et aL,

No. N 81-41

United Statd District Court, Connecticut

March 23, 1981

Ellen Bree Burns, District Judge

Motion for preliminary injunction to restrain board of education from conducting any expul-sion hearing or taking any other steps to expel student from school, and to direct his reinstatementinto special education program or some other suitable program pending a final determination on themerits. Following suspension of child because, inter alia, of altercation with teacher, principalrecommended that school board expel child. Planning and placement team recommendedhomebound instruction until expulsion hearing was conducted and continuation of homeboundinstruction or, placement at Trowbridge School if child was expelled. Parent obtained temporaryrestraining order preventing child's expulsion pending hearing on motion for preliminaryinjunction.
HELD, plaintiff has made a persuasive showing of irreparable harmand likelihood of successon the merits and is entitled to preliminary' injunction. Any attempt by LEA to expel child fromschool or otherwise change his educational placeinent during the pendency of his special educationcomplaint would violate 20 U.S.C. § 1415(e)(3). Since the child hasalready been excluded for morethan 10 consecutive days and, under Connecticut law, such an exclusion is tantamoupt to anexpulsion, chiles is being denied right to remain in his present education placement during thependency of his special education complaint. Child is entitled to have Ins educational placement

changed by the PPT, and not through the school's normal disciplinary procedurei, and to have anyPPT placement decision reviewed pursuant to the procedures contained in 20 U.S.C. § 1415(b) -(e).Moreover, homebound instruction pending expulsion and, following expulsion, either continuingthat instruction or placement at Trbwbridge deprive child of his right to an education 'n the leastrestrictive environment.

RULING ON MOTION FOR
PRELIMINARY INJUNCTION

Plaintiff John Blue' is a sixteen year old student who has
been enrolled at Richard C. Lee High School. a public school
in New Haven. Connecticut, sir Januuy 2, 1980. He is a
handicapped child within the meaning of the Education for
All Handicapped Children Act of 1975 (hereinafter the Edu-
cation Act), 20 U.S.C. 4 1401, et seq., in that he is seriously
emotionally disturbed. 20 U.S.C. § 1401(1). The defen-
dants, the New Haven Board of Education, (hereinafter the
Board of Education). as the "local educational agency," 20
U.S.C. § 1401(8), the named memberb of the Board of Edu-
cation and the Superintendent of the New Haven Public
Schools, are responsible for the provision of special educa-
tion and discipline v. ithin the New Haven Public Schools.
Plaintiff has brought this action on behalf of himself and all

' Plaintiff John Blue and his next friend loan Blue are pro-
c eeding under fictitious names. This Court granted plaintiff's
motion for leave to proceed under a fictitious name on Feb-
ruary 5. 1981.

(c) 1981 CRR Publishing Company,
reproduced with permission.
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other handicapped students whoare placed in special educa-
tion programs in the New Haven Public School system and
who are subject to the disciplinary prOcedures employed by
the defendants.2 It is alleged in the complaint that these
disciplinary procedures deny handicapped students their
rights under the Equal Protection and Due Process Clauses of
the Fourteenth Amendment to the United States Constitution,
the Education Act, 20 U.S.C. § 1401, et seq. , Section 504 of
the Rehabilitation Act of 1973. 29 U.S.C. § 794. the Civil
Rights Act of 1871, 42 U.S.C. § 1983. and Connecticut
General Statutes §§ 4-177, et seq.. 10.76d. and 10-233a.
Jurisdiction is invoked pursuant to 20 U.S.C. § 1415(eX4),
28 U.S.C. § 1331(a) and 28 U.S.C. § 1343(3) and (4).

Pending before this Court is plaintiff John Blue's mo-
tion for a preliminary injunction. Plaintiff is seeking prelimi-
nary injunctive relief to restrain the defendants from conduct-
ing any expulsion hearing or taking any other steps to expel
him from school, and to direct the defendants to reinstate

On February 27. 1981, plaintiff filed a motion for class
ratification not presently pending before the court.
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plaintiff into his special education program or to some other
suitable special education program chosen by agreement of
the panics pending a final determination on the merits. Hav-
ing carefully reviewed plaintiff's school record, the parties'
memoranda of law and the evidence ietreduced at the pre-
liminary injunction healing. the Court is persuaded that a
preliminary injunction should issue.

I.
Pacts

John Blue was initially placed in a special education
program for emotionally disturbed children on August 25,
1975 while attending school in Jacksonville, Florida. At that
time and until the winter of 1979. plaintiff resided in Honda
with his father and stepmother, his mother having died when
he was three years old. According

of
a report of the New

Haven Public Schools. Department of Public Personnel Ser-
vices, Florida records eescribe plaintiff as a "very moody
and tempermental" individual who is "easily irritated and
annoyed by others." Although he was mainstreamed into
regular ninth grade classes in the 1978-1979 school year, he
failed all courses and had to repeat that grade in 1979-1980.

In October 1979, john's father died. Two months later
he moved to New Haven, Connecticut to reside with his
sister. Joan Blue, and her family. In January, 1980 Mrs. Blue
;ought to enroll Johi in the New Haven Public Schools.
Because Mrs. Blue informed the Deparithent of Pupil Per-
sonnel Services that plaintiff had been enrolled in a "Special
Program" in Florida and that she did not want him placed in a
normal high school curriculum on a trial basis. the Depart-
ment agreed to refer John to the school psychologist for
testing.

Two weeks later, Ms. Barbara Valentine. a school
psychologist, conducted a psychological examination. Her
evaluation was based on a review of the plaintiff's records
from Florida. his scores on a series of tests, behavioral
observations of him, two interviews with him and confer-
ences with Mrs. Blue.

Results of the Wechsler Intelligence Scale for Children
Revised indicated that John possessed average intellectual
potential with Bright Normal abilities in the performance
area. His reading level on the Gray Oral Paragraph Test was
10.4 His spelling level (6.7) and arithmetic level (7.1) as
determined by the Wide Range Achievement Test were
below average for his age and grade level.

In her report, Ms. Valentine described John as "a pleas-
ant young man who appears to be rather tense and highly
anxious." She explained that while "he was very serious and
somewhat apprehensive and guarded throughout the ses-
sions(.) he responded appropriately and willing to all ques-
tions and tasks presented to him." Because a review of all
data available to her suggested some adjustment difficulties
and emotional problems, Ms. Valentine recommended that
John be programmed into two classes in me Emotionally
Disturbed aril Learning Disabled Pre---,am (ED/LD) with
supportive services in the remainder of his regular class
subjects.

On January 30, 1980 a Planning and Placement Team
(PPT) meeting was convened. Both Mr. and Mrs. Blue were
present As a result of that meeting John v.as placed at
Richard C. Lee High School in two ED/LD classes, one in

(c) 1981 OlR Publishing' Company,
reproduced with permission.
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English and the other in Mathematics. and two regular
classes.

Later that school year, John was suspended from school
on two occasions for disruptive behavior, including smok-
ing, and insubordination. No PPT meetings were held after
either suspension because school authonties did not consider
tht, incidents excessively serous or related to his classes.

In the fall of 1980, plaintiff continued at lee High
School in the tenth grade He was placed in two EDil.D
classes and four regular classes.

On October 14. 1980. Mr. Gamin. a Biology teacher at
Lee High School. sent a Warning of Failure Notice to John's
guardians The notice indicated that John was in danger of
failing Biology, a regu'ar elziss in which he was
mainstreamed, because of h:s I. )or academic performance
and failure to do his work.

On November 24. 1980, John received his report card
for the first marking period. It indicated that he had failed
Biology and received poor grades in two of his mainstreamed
courses and a low average grade in the other mainstreamed
course. He received an average grade in English and .t good
grade in Mathematics, his ED/LD subjects.

On December 17. 1980 a PPT meeting was convened to
review plaintiff's special educational program Neither John
nor his sister or brother-in-law were present at the meeting.
Although- a letter dated December 7, 1980 was allegedly
mailed to Mrs. Blue to inform her of the meeting, Mrs Blue
testified and the PPT meeting notes indicate that the Blues
were absent because they had not received notice A t.opy of
the minutes of the PPT review which included time Indi-
vidualized Educational Program (1513)3 developed for the
plaintiff were subsequently mailed them.

The minutes of the December 17. 1980 PPT meeting
reveal that the only repo; reviewed by the PPT members was
Ms. Valentine's psychological report. The annual :EP goals
set by the PPT were for John to: (1) receive a program
consistent with aptitude, (2) develop self-awareness and (3)
improve school attendance. It was recotnmended that plain-
tiff continue his placemeri in his two EDoLD classes and
continue mainstreaming in his remaining academic classes,

20 U.S.0. § 1401(19) defines the term "individualized
educational placement'. as.

a written statement for each hand:capped child de-
veloped in any meeting by a representative of the local
educational agency or any intermediate educational unit
who shall be qualified to provide, or supers Ise the pros i-
sion of, specially designed instruction to meet the unique
needs of handicapped children. the teacher. the parents or
guardians of such child, and. whenever appropnate, such
child, which statement shalt include (A) a statement of the
present levels of educational performance of such child.
(B) a statement of annual goals, including short-tem) in-
structional objectives. (C) a statement of the specific edu-
cational cervices to be presided to such child, and the
extent to which such child will be able to participate in
regular educational programs. (1)) the projected date tor
initiation and anticipated duration of such services, and (El
appropriate objectise enter: and evaluation proodures
and schedules tor determining. on at least Jo annual basis
whether instructional objectives are being &hie% ed
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including Biology. No reference was made to plaintifra poor
academic performance in his mainstreamed classes.

On December 18. 1980. John was involved in an alter-
cation with his Biology teacher, Mr Garman, which resulted
in his being immediately excluded from school end placed on
emergency suspension by William Smith, principal of Lee
High School At the preliminaryanjunction hearing, no evi-
dc nce w as tittered concerning what occurred between plain-
tiff and his teacher Immediately after the incident Mr. Smith
telephoned Mrs Blue and made an appointment for her and ,

Mr. Blue to meet , with him "on December 22. 1980.
On December 18. 1980. the chairperson of the PPT sent

Mrs Blue a notice of a PVT meeting to be held on January 7.
1981. The notice explained that the meeting was being held
"due to the recent incident that John was involved m at
school

On December 22. 1980, John and Mr. and Mrs. Blue
met with Mr Smith and other staff members to discuss the
specifics of the incident and its implications. Mr. Smith
explained the expulsion procedure to the Blues, including the
fact that John would be placed on homebound histniction
immediately following termination of the suspension period
and that he would remain on homebound until the expulsion
hearing He told them Mit as principal he would be submit-
ting a report to the 'Board of Education ree.ommending expul-
sion. Mr Smith also stated that a PPT meeting would be
convened to determine plaintiff's appropriate placement.

On January 6, 1981, the Superintendent of the New
Haven Public Schools wrote Mrs. Blue a letter advising her
that he planned to recommend that the Board of Education
expel John from sc:aiol for dangerous conduct based on the
December 18, 1981) incident.

On January 8. 1981. a PPT meeting was held. Present at
the meeting were John. Mr. Blue, Mrs. Blue, Mr. Smith,
Barbara Valentine, the Head Guidance Counselor, John's
Guidance Counselor, the School Social Worker, the School
Nurse and John's ED/LD teacher. The PPT minutes indicate
that in reaching its placement recommendation, the members
reviewed the referial for PPT screening, a psychological
report. a social wort. report. a health report. the notice sent to
Mrs. Blue, teacher reports and guidance counselor reports
At the preliminary injunction hearing only the psychological
report of January. 1980 and the notice to Mrs. BP.:: were
offered into ex idenze, According to the testimony of
Mrs. Blue, the PI' r-members told them that John would be
placed on homebound instruction immediately after the sus-
pension period was over and that he would remain on
homebound until the expulsion hearing was conducted. The
PPT indicated that. if John were expelled, it would recom-
mend placement for him at Trowbridge School or on
homebound instruction for the expulsion period. No other
alternative program was discussed The minutes of the meet-
ing reflect that it was the PPT's conclusion that "Regardless
of whether the Board of Education expels John for the 'as-
sault' on the teav her' (sic) incident, the PPT recommends
placement in Tro k' hi tige EdUl .1t Iona! Center for the remain-
der of this school , nit as the most appropriate educational
program for him '.t, evidence was otfered concerning the
educational grog ,-tic available at Trowbridge Educational
Center

(c) 1981 CRR Publishing Company,
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On January 19, 1981, the Blues were in fornied that John
would be placed in the Home Instructional Program. Three
days later the homebound instniv tor met with John and
Mrs. Blue at their home. Instruction began the following
Me.nday, January 26. 1981. at the New Haven Public Library
and consisted ot two hours of tutoring a day. five days a
week. Plaintiff is still receiving homebound instruction.

On January 20. 1981. the Board of Education sent a
letter to Mrs Blue to inform her that an expulsion hearing
would be conducted on January 28. 1981 in accordance with
Sections 4-177;4-180 and 10 -233d ot the Connecticut Gen-
eral Statutes. The notice advised Mrs. Blue that John had the
right to be represented by counsel ai the hearing and that site
had the right to present evidence in his favor. It also stated
that the Board would proceed with the hearing even if she did
not appear, unless she could demonstrate extenuating cir-
cumstances at least twenty-tour hours in advance.

On January 28, 1981. Mrs. Blue. plaintiff and plain-
tiff's cour.sel appeared at the,office of the Board of Education
for the scheduled expulsion hearing. John Esposito, a
member of the Board of Education, told Mrs. Blue that the
hearing would have to be re-scheduled, perhaps for the fol-
lowing Wednesday, because the Board did not have adequate
counsel available. The following day the Assistant Superin-
tendent of Schools sent Mrs Blue a letter rescheduling the
meeting for Wednesday, February 4. 198...

On January 29. 1981. the plaintiff and Mrs. Blue,
through counsel, made a wntten request for a Connecticut
General Statute § 10-76h hearing and administrative review
of the diagnosis and evaluation of John s special education
program. The request made specific reterences to the PPT's
recommendation that John bet aced at Trowbndge School
and to the Board of Education members' attempt to expel him
from school dunng the pendency ot this matter. It also
indicated that the plaintiff had no objection to entenng into
mediation in lieu of a formal hearing pursuant to Connecticut
General Statutes §10-76h(b)(1)

On February 3. 1981. this Court granted. absent objec-
tion. plaintiff's motion fo. temporary restraining order to
restrain the defendants from iducting any expulsion hear-
ing or taking any other action to expel the plaintiff from
school pending a heanng and determination of plaintiff's
motion for a preliminary injunction. On February 13. 1981,
this Court granted plaintiff's motion to extend that temporary
restraining order until February 22. 1981 A hearing was
held on plaintiff's motion for a pre:immary Injunction on
February 19. 1981.

II.
Discussion ot Lav,

In considering plaintiff's motion for a preliminary in-
junction. this Court is not unmindful that WI issuance of a
preliminary injunction "is an extraordinary and drastic rem-
edy which would not be routinely granted. Medical Society
of the State of New York v Tina. 560 F 2d 535.538 (2d Cir.
1977). To be entitled to such relief, the party seeking the
injunction must therefore demonstrate it° irreparable harm
and (b) either (1) likelihood ot success on the merits or
(2) sufficiently serious questions going to the merits to make



them a fair ground for litigation and a balance of hardships
tipping decidedly toward the party requesting the preliminary
relief." Jackson Dairy, Inc. v. II.P. Hood and Sons, inc.,
596 F.2d 70, 72 (2d Cir. 1979). Although this burden is a
difficult one to sustain, in this case plaintiff has made a'
persuasive showing of irreparable harm and likelihood of
success on the merits. Plaintiff is therefore entitled to a
preliminary injunction ordering the defendants to refrdiri
from conducting an expulsion hearing or from taking any
other actions to expel him from school, T.^41 directing the
defendants to reinstate him into his presuspension special
education placement or some other educationalprogram cho-
sen by agreement of the parties during the pendency of any
proceedings conducted pursuant to 20 U.S.C. § 1415.

A. Success on the Merits

The Education Act was enacted in 1970 and amendedin
1978 to provide Federal financial assistance to States and
local educational agencies for the evaluation and education of
handicapped children. 45 C:F.R. § 121a.1 (1979); Cam-
pochiaro v. Califon°, Civil No. H-78-64, slip op. at 4 (D CT
May 19, 1978); Smart v. Nappi , 443 F. Supp. 1235, 1237 (D
CT 1978). To qualify for Federal funds a State must dem-
onstrate to the Commissioner of the United States Depart-
went of Education that it has complied with a number of
conditions, including the adoption of a policy that assures all
handicapped children an appropriate public education. the
development and subniission of a detailed State plan pursuant
to 20 U.S.C. 1413(b) and the establishment of the pro-
cedural safeguards guaninteed to handicapped cnildren and
their guardians in 20 U.S.C. § 1415. 20 U.S.C. § 1412. The
State plan must specifically set forth the manner in which the
State will comply with the Education Act. 20 U.S.C. $1413.
If the State is found eligible and it is determined that the State
plan complies with § 1413(a) and (b), the Commissioner
must approve the plan. 20 U.S.C. 4 1413(c). A local educa-
tional agency which desires to receive payments from the
State allocation, must apply to the State educational agency '
for monies. 20 U.S.C. § 1414. Any State 1.-tot-al educational
agency which receives Federal assistance under the Educa-
tion Act is required to establish and maintain certain specified
procedures to assure that handicapped children and their
parents or guardians are guaranteed procedural safeguards
with respect to the provision of free appropriate public educa-
tion. 20 U.S.C. 11415.

In accordance with the requirements of the Education
Act, the State of Connecticut submitted a State plan which
the Commissioner of the Department of Education approved.
Presently, both the State of Connecticut and the New Haven
Public Schools are receiving funds pursuant to that plan. As
recipients of Federal assistance, the State and the New Haven
Public Schools are required to abide by the Education Act and
the regulations promulgated thereunder.

Among the numerous rights afforded handicapped chil-
dren under the Act and the regulations are: (I) the right to'
remain in one's current placement until the resolution of his
special education complaint; (2) the right to have all changes
in placement effectuated in accordance with prescribed pro-
cedures; (3) the right to an education in the least restrictive
environment: and (4) the right to an appropriate public educa.
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lion. Stuart v.Nappi, supra, 443 F. Supp. at 1240. Pliiintiff
argues that the defendants' disciplinary process as applied to
the plaintiff violates all four of these rights. Having reviewed
the testimony and arguments offered lt the preliminary in-
junction hearing the Court concludes that plaintiff has
demonstrated likelihood pf success on the merits of
claims (I) - (3).4

1. The right to remain in one's cumnt placement

Section 1415 sets lath the prescribed minimum proce-
dures with which the State must comply. These include, inter
alia, an opportunity for the parents or guardians of a handi-
capped child to examine all relevant records relating to the
child's evaluation, educational placement and provision ofa

free appropriate public edut.ati and to obtain an indepen-
dent educational evaluation of the child; written notice to the
parents or guardians prior to initiating or changing or refusing
to initiate or change the child's evaluation, placement or free
appropriate public education; an opportunity to present com-
plaints regarding the child's evaluation, placement or appro-
priate education, including arropportunity for an impartial
due process hearing before the State or local educational
agency at which the guardians shall be accorded substantial
rights: an impartial review by the State educational agency if
the hearing is conducted by a local agency; and the right of
any party who is aggrieved by the findings and decision of a
State hearing or State review to bring a civil action in any
State court of competent jurisdiction or in a district court of
the United State: without regard to the amount in con-
troversy. § 1415(b) - (e)(2). The State of Connecticut has .
elected t satisfy.' these requirements by, providing for an
initial administrative review by the local or regional board of
education responsible for providing such special education
followed by an impartial due process hearing at the State
level. Conn. Gen. Stats. § 10.76h, as amended by Public Act
No. 80-175, effective July 1, 1980. 1415(e)(3) further
provides that:

During the pendency of any proceedings
conducted pursuant to this section, unless the
State or local educational agency and the par-
ents or guardian. otherwise agree, the child
shall remain in the then current educational
placement of such child . . .

This subsection has beep construed to prohibit school offi-
cials from taking disciplinary measures against handicapped
children which have the effect of changing their educational

' Although plaintiff argues in his memorandum in support of
his motion to dismiss that the defendants' actions in placing
him on homebound Instruction following the completion of
the ten-day suspension period and in attempting to expel him
from school through the school's regular disciplinary process
tr.:so violate the DuC Process and Equal Protection Clauses of
the thuled States Constitution and the Connecticut General
Statutes, plaintiff did not offer any evidence or argument in
support of these claims at the preliminary injunction hearing.
Plaintiff has therefore failed to make the requisite showing of
probable success on the Merits fit these claims and. in any
event. it is unnecessary to idr: these claims in light of the
Court's view of his Federal ,,atutory claim.
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placement duri ng the pendency of 0 1415 proceedings. Stuart
v. Na,-,pi supra. 443 F. Supp. at 1242.

InStuart v. Nappi supra, the court held that expulsion
during the pendency of a special education complaint is a
change in placement which violates § I415(s)(3) In that
case. plaintiff, a handicapped child, sought a preliminary
injunction to restrain the Danbury (Connecticut) Board of
Education fmm expelling her from Danbury High School
through the school's normal distiplinary procedures. At the
time, plaintiff had completed a ten-day disciplinary suspen-
sion and was scheduled to appear at a disciplinary hearing at
which the Danbury Board of Education would be considering
the Superintendent of Schools' recommendation that she be
expelled for the remainder of the school year. Prior to the date
of the scheduled hearing plaintiff's counsel made a written
request for-a I0-76(h)'hearing and review of plaintiff's
special education program. At the preliminary injunction
hearing there was no showing that plaintiff's attendance. at
Danbury High School would endanger herself or others. In
support of her motion for a preliminary injunction. plaintiff
argued that her expulsion from school prior to the resolution
of her special education complaint would result in a change in
her then current educational placement inviolation of 20
U.S.C. 1415(e)(3)'. The court agreed. stating:

Plaintiff qualifies for the protection that
this subsection provides. She has filed a com-
plaint pursuant to' 20 U.S.C. & I 4I5(b)( I )(E)
requesting a hearing and a review of her spe-
cial education placement. Moreover, there
has been no agreement to leave her preient
special education placement voluntarily.
The novel issue raised by plaintiff arises from-
the fact that the right toremain in her present
placement directly conflicts with Danbury
High Schools's (sic) disciplinary process, If' -
the high school expels plaintiff during the
pendency of her special education complaint
then her placement will be changed in contra-
vention of 20 U.S.C. # 1415(e)(3).

443 F. Supp. at 1241. To resolve the conflict between
1415(e)(3) and the disciplinary procedures of schools, the

Stuart court looked to the Education Act the regulations
implementing the Education Act and the comments interpfet-
ing the regulations, particularly the comment and the com-
ment to the comment to 45 C.F.R. IA a.513 which deals
with emergencies' and the procedures contained in

ti

' Plaintiff also argued successfully that expulsion would
oeprive her of the right to an appropriate education, the right
to an education in the least restrictive environment and the
right to have all changes in placement effectuated in accor-
dance with prescribed procedures.

45 C.F.R. ff 121a.513 provides in pertinent part:

Child's status during proceedings.

(a) during the pendency of any administrative or judicial
proceeding regarding.a complaint. unless the public
agent') and the parents of the child agree otherwise; the
child invoh.ed in the complaint must remain in his or her
present educational placement

(c) 1 981 CRR Publishing Company,
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00 121a.552 and 121a.533(a)(3) which the court determined
replace expulsion as a means of removing handicapped chil-
dren front school if they become disruptive 7 The court then

The comment to that section further provides that:

Section 12 I a.5I3 does not permit a chdd's placement to
be chagcd (sic) during a complaint proceeding. unlesithe
parents and agency agree otherwise. While the placement
may not he changed. this does not preclude the agency
from using its normal procedures for dealing with children
who arc endangering themselves or others.

The comment to the comment provides that:

Commenters suggested a provision be added to allow
change of placement for health or safety reasons. One
commenter requested that the regulations indicate that
suspension not be considered a change in placement
Another commenter wanted more specificity to make it
clear that where an initial placement is involved, the child
be placed in the regular education program or tf the parents
agree, in an interim special placement.

Response: A comment has been added to =lie it clear
that this section would not preclude a public agency from
using its regular procedures for dealing with emergencies

42 Fed. Reg. 42, 473, 42.512 (1977).

4S C.F.R. 121a 552 provides:

121a.552 Placements

Each public agency shall insure that:

(a) Each handicap:led child's educational placement: ( I )
is determined at least annual') .

(2) Is based on his nr her individualized education pro-
gram, and

(3) Is as close as possible to the child's home:
(b) The various alternative placements included under
121a.551 are available to the extent necessary to imple-

ment the individualized education program for each handi-
capped child;

(c) Unless a handicapped child's individualized educa-
tion program requires some other arrangement. the child is
educated in the school which he or she would attend if not
handicapped; and

(d) In selecting the least resmctive, environment, con-
sideration is given to any potential hannfureffect on the
child or on the quoin) of services which he or she needs

The Comment to 5 12:a 552 provides in relevant part:

Section 121a.552 includes sonic of the main factors
which must be considered in determining the extent to
which a handicapped child can be educated with children
who are not handicapped. The ovemdmg rule in this
section is that placement decisions must be made on an
individual basis The ;ection also requires each agency to
have various alternative placements available in order to
insure that each handicapped child receives an education
which is appropriate to his or her individual needs.

The analysis of the regulations fin Section 504 of the
Rehabilitation Act of 1973 (45 C F R Part 84- Appendix,
Paragraph 24) includes several points regarding educa-
tional placements of handicapped children which are per-
tinent in this section.

I With respect to determining proper placements. the
analysts statc< a should he srrosecl that. where a

53



concluded that 1415(eX3) prohibits disciplinary measures'
which have the effect of changing a child's placement. i.e.,
expulsion, yet permits the type of procedures necessary for
dealing with a child who appears to he dangerous, i.e.
suspension from school for up to ten consecutive days be-
cause such a procedure allows the child to remain in his
present placement." Id. at 1242-1243. The court therefore
decided that plaintiffs expulsion prior to the resolution of the
corephaint would violate the Education Act.

The instant case is procedurally identical to that pre-
sented to the court inStuart v. Nappi. As in that case, plaintiff
has completed a ten-day period of suspension and is awaiting
a disciplinary hearing to determine whether he should be
expelled from school. He has also filed a complaint pursuant
to 20- U.S.C. § 1415(b)(1)(E) requesting a hearing and re-

handicapped child is so disruptive itti regular classroom
that the education of other students is significantly im-
paired, the needs of the handicapped child cannot be met
in that environment. Therefore, regular placement would
nor be appropriate to his or her needs . .

(Emphasis added).

35 C.F.R. §121a.533 provides:

Placement procedures. v.

fa) In interpreting evaluation data and in, making place-
ment decisions, each public agency shall:

(I) Draw upon information from a variety of sources,
Including aptitude and achievement tests, teacher recom-
mendations, physical condition, social or cultural
background, and adaptive behavior,

(2) Insure that information obtained from all of these
sources is documented and carefully considered;

cd (3) insure that the placement decision is made by a
group of persons. including persons knowledgeable about
the child, the meaning of the evaluation data, and the
placement options: and

(4) Insure that the placement decision is made in con-
formity with the least restrictive en%ironnient rules in
4§121a.350-121a.553.

(b) If a determination is made that a child is handicapped
and needs speciat education and related services, an indi-
vidualized education program must he developed for the
child in accordance with §§ I 21a.340-121a.349 of Subpart
C

Under Connecticut law the terms "suspension" and "ex-.
pulsion" are defined as follows:

Section 10-233a. Definitions

(i) "Suspension" means an exclusion from school
privileges for no more than ten consecutive school days,
provided such exclusion shall not extend beyond the end of
the school year in which such suspension was imposed.

(el "Expulsion" means an exclusion from school
privileses for more than ten consecutive school days and
shall be deemed to include, but not be limited to, exclusion
from the school to which such pupil was assigned at the
tir.ie such disciplinary action was taken, provided such
exclusion shall not extend beyond a period of one hundred
eight', consecutive school days. Such period of exclusion
ma extend to the schr'ei year following the school year in
which such exclusion was imposed.

(c) 1981 CRR Publishing Company,

reproduced with permission.

view of the PPT's diagnosis, evaluation andrecommendation
that he be placed at Trowbridge School and asking that he
remain in his current educational placement dunng thepen-
dency of this matter unless the parties otherwise agree. That
placement consists of two ED/LD courses and four
mainstreamed courses at Lee High School with suppor.iye
services in the mainstreamed classes. No agreement has been
reached among the parties regarding a different placement
and there has been no showing that plaintiffs attendance at
Lee High School would pose a danger to himself or others.
Any attempt by the defendants to expel John from school or
otherwise change his educational placement during the pen-
dency of his special education complaint would therefore
violate § 1415(e)(3). Since the defendants have already
excluded the plaintiff from scho.. or more than ten consecu-
tive days and under Connecticut law such an exclusion is
tantamount to an expulsion, Conn. Gen. Stats:.§ I0- 233(e),
see Footnote' 8, infra, the Court concludes that plaintiff is
being denied his right to remain in his present educational
placement during the pendency of his special education com-
plaint. See also Sherry v. New York State Education Depart-
mot 479 F. Supp. 1328, 1337 (WD NY 1979).

2. The right to have all changes in placement made in
accordance with proscribed procedures

In Stuart v. Nappi , sujira , the court also determined that
the use of expulsion procedures, even after the termination of
complaint proceedings, as a means of changing the place-
ment of disruptive handicapped children contravenes the
procedures established by the Education Act and the regula-
tions promulgated thereunder. 443 F. Stipp. at 1243. Under
the Act, the responsibility for changing the placement of
handicapped children rests with a group of professionalper-
sons who are knowledgeable about the child, the meaning of
the evaluation data and placement options. 45 C.F.R.
4 121a.533(3). In Connecticut that responsibility has been
allocated to the PPTs. Conn. Gen: Stats. § I0-76d.
Moreover, the parents or guardians of a handicapped child
are entitled to participate in and apocal from an" placement
division. 20 U.S.C. § 1415; 45 C.e.R. § 121a .7.45; Conn.
Gen. Stats. § 10-76h. When a handicapped child's behavior
becomes so disruptive as to significantly impair the education
of other children, that child may be transferred to a more
restrictive environment. Stuart v. Nappi, supra, 443 F.
Supp. at 1243; 45 C.F.R. § 121a.552. However, any such
change in placement must be made by a PP'!' after consider-
ing the range of available placements and the child's particu-
lar needs. It cannot be made by the use of expulsion proce-
dures. Stuart v. Nappi, supra . 443 F. Supp. at 1243. Plaintiff
is therefore entitled to have his educational placement
changed by the PPT, and not through the school's normal
disciplinary procedures and to have any PPT placement deci-
sion reviewed pursuant to the procedures contained in

1415(b)-(e).

3. The right to an education in the least restrictive
environment

One of the. major goals of the Education Act is to assure
that, io the maximum extent appropriate, handicapped ail-
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dren are educated with nonharAlicapped children, and that
special classes, separate sr:fooling, or other removals of
handicapped children fru.n the regular educational environ-
ment occurs only when the nature or severity of the handicap
is such that education in regular classes with die use of
supplementary aids and services cannot be achieved satisfac-
torily. 20 U.S.C. aa 1412(5)(B), 1414(I)(c)(iv). This "right
to an education in the least restrictive environment, 45
C.F.R. § 121a.550: Smarr v. Nappi, supra, 443 F. Supp. at
1742, has been implemented in part by 45 C. F. R. 3 121a.55 I
which requires schools to provide a continuum of alternative
placements to meet the special education needs of handi-
capped children. Id. at 1242. Among the alternatives which
must be made available to handicapped children are: instruc-
tion in regular classes, special classes, special schools.
homes, hospitals anti other institutions. 45 C.F.R.
a 121a.551(b)(1).

Plaintiff claims that the defendants' actions in placing
him on homebound instruction pending an expulsion hearing
and in either continuing that it Ltruction or placing him at
Trowbridge School following expulsion deprive him of his
right to an education in the least restrictive environment. This
Court agrees. If plaintiff is indeed expelled from school, he
may be exchided from a placement that is more appropriate
for his academic and social development and less restrictive
than the homebound instruction program, or placement at
Trowbridge School. The homebound instruction program
limits plaintiffs academic instruction to ten hours a week and
completely isolates him from his peers. Placement at Trow-
bridge will deny him the opportunity to attend regular or
special classes at a tegular school and will isolate him from
his peers at Lee High School. The Education Act prevents a
school from limiting a handicapped child's placement alter-
natives. Defendants therefore cannot circumvent the Act by
referring to their normal disciplinary procedures. Stuart v.
Nappi, supra, 443 F. Supp. at 1242-1243.

Irreparable Harm

Plaintiff has made a persuasive showing ( l) that he has
suffered and is Continuing to suffer possible irreparable in-
jury as a reSult of the defendants' actions in excluding him
from school beyond his ten-day suspension period and by
placing him on homebound instruction, and (2) that he will
suffer possible irreparable injuries if the defendants are per-
mitted to expel him from Lee High School through the
remainder of the school year through the school's normal
disciplinary procedures. As discussed above, the defendants'
actions in excluding plaintiff from school for more than ten
days and in attempting to expel him from school through the

(c) 1981 CRR Publishing Company,
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normal dkciplinary process violate at least three substantial
right,. guaranteed to hint by the Educatidn Act.,These include ,

his right to remain in his present educational placeMent
during the pendency of his education complaint, the right to
have his placement changed in accordance with prescribed
procedures and the right to an education in the least restrictive
environment.

Plaintiffs present educational placement as determined
by the PPT consists of two EDILD classes and four regular
classes at Lee High School. Defendants have removed plain-
tiff from that placement for more than the permissible ten-day
suspension period and placed him in a program of
homebound instruction. That program differs significantly
from the program developed for him by the PDT. Instead of
participati:l in special and regular classes at a regular public
school, plaintiff is being restricted to ten hours a week of
individualized tutoring at an isolated location. Such a pro-
gram imposes a severe limitation on his academic and social
development, see Stuart v. Nappi , supra. 443 F. Supp. at
I.!40, and is totally unresponsive to his special education
needs.

If defendants are permitted to expel plaintiff from
school, he will suffer irreparable injury in that his expulsion
will preclude him from taking part in any special education
programs or other programs offered at Lee High School.
Defendants have indicated that pAlintitt. it expelled, will be
placed at Trowbridge School or will he continued on
homebound instruction. Both placements differ considerably
from and are more restrictive than the environment at Lee
High School. Moreover, if the PPT is hir.ited to considering
placement alternatives in envimmnents other than Lee High
School, there is a real possibility that plaintiff may be placed
in a program which is more restrictive than necessary to meet
his special education needs. This result is incompatible with
both his right to be educated with nonhandicapped children to
the maximum-exit:u appropriate and the obligation of the
schdol to provide a continuum of alternative placements to
meet his special Oucation needs. The irreparable injury
which plaintiff ntiv possibly suffer to his education and
social development as a result cannot be compensated in
damages.

Because plaintiff has indeed shown both likelihood of
success on the merits and irreparable harm, his motion for a
preliminary injunction ordering the defendants to refrain
from conducting an expulsion hearing or taking any other
actions to expel him from school. and. directing the defer.
dents to reinstate hint into his presuspension special educa-
tion placement or some other educational program chosen by
agreement of the parties during the pendency of any proceed-
ings conducted pursuant to 20 U S.C. § 1415 is granted.

SO ORDERED.
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JANE DOE, on behalf of her minor ion,
DENNIS DOE, Individually and on behalf
of all other persons similary situated,

Piainiiffs
v.

KENNETH J. KOGER, Individually and in
his capacity as Superintendent of the School
City of Mishawaka; JOHN SHOTTS,
Individually and as Director of Special
Education for the School City of
Mishawaka; RONALD KRONEWITTER,
GEORGE VERNASCO, ELVIRA
TRIMBOLI, SAMUEL MERCANTINI
and ROSEMARY SPALDING,
Individually and in their official capacity as
Members of the Board of SchoolTrustees of
the School City of Mishawaka;
HAROLD H. NEGLEY, in his official
capacity as Indiana Superintendent of
Public Instruction; and GILBERT
BLITON, in his official capacityas Director
of Special Education for the State
Department of Public Instruction,

Defendants.
Civ.A. No. S 79-14

United States District Coat
N.D. Indiana
South Bend Division

November 21, 1979
'T

Supplementary Entry DecemLer 3, 1979

Allen Sharp, District Judge

Counsel for Plaintiffs: Kyle M. Payne, Legal Services
Program of Northern Indiana, Inc., South Bend,
Indiana

Counsel for Defendants: Theodore L. Sendak,
Attorney General of Indiana, Ronald J. Semler,
Deputy Attorney General, Indianapolis, Indiana,
James J. Olson, Mishawaka, Indiana

Action by "mildly mentally handicapped" student
and is mother alleging that expulsion from school
violated student's rights under Education of the Handi-
capped Act, 20 U.S.C. 46 1401 et seq., EHA regula-
tions, and Equal Protection Clause of 14th Amend-
ment. Student was suspended with recommendation
for expulsion and was expelled for remainder of school
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year following expulsion hearing Student's attorney
indicated that expulsion would be appealed and re-
quested Rule S-1 hearing Rule S-1 is State regulation

, establishing, among other things. specific procedures
to be used in placement of mildly mentally handi-
capped students and other students needing special
education. Shortly thereafter, parties agreed that,
pending further legal action. student would be placed
in interim educational program, which he was. This
action followed.

HELD, students whose. handicaps caused them to be
disruptive cannot be expelled or indefinitely sus-
pended; the school is allowed only to transfer the
student to an appropriate, more restrictive environ-
ment. Whether a child's handicap is the cause of the
child's propensity to disrupt must he determined
through the change of placement procedures required
by EHA. To subject handicapped students to we same
disciplinary expulsions as other students is not to in-
vidiously discriminate against the handicapped in vio-
lation of the Equal Protection Clause of the 14th
Amendment.

MEMORANDUM AND ORDER

By his mother, Dennis Doe-has brought this action
challenging his expulsion from school. (By order of this
Court, Dennis Doe and his mother. Jane Doc, have been
granted permissidn to use alternative names . ) The defendants
are the Board of the School City of Mishawaka, certain
officials of the school, and certain officials of the State
Department of Public Instruction. The plaintiff complains
that he was expelled in violation of the equal protection
clause of the Fourteenth Amendment to the Constitution and
in violation of the Education of the Handicapped Act (20
U.S.C. § §401 -1461) (HandicappedAct) and the regulations
promulgated under the Handicapped Act (45 C.F.R. Regs.
121a.1-121 a ,754).

This memorandum and order will dispose of several
motions. The plaintiff has moved for certification of a class
and for partial summary judgment. The state defendants have
moved for dismissal or, in the alternative, for a stay pending
the exhaustion of administrative remedies. The local defen-
dants have moved for dismissal or, in the alternative, for
summary judgment.

The parties agree on the basic factual background. Until
October 18, 1978, Dennis attended the John Young School
as a mildly mental)), handicapped student. On October 18,
1978, the principal of John Young School suspended Dennis
for disciplinary reasons and recommended that Dennis be
expelled for the remainder of the school year. Pursuant to
pnxedures provided for alt Indiana public school discipli-
any expulsions, an expulsion hearing was held on Novem-
ber 22, 1978, findings arid recommendations were issued on
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December 1.1978, and Dennis was formally expelled for the
remainder of the school year on December 3, 1978. Within
two days of Dennis's formal expulsion, Dennis's attorney
contacted the local defendants, Informing them that Dennis
would appeal the expulsion, and requesting that there be held
a Rule S-1 hearing. (Rule S-I is a detailed promulgation
issued by the Commission on General Education of the In-
diana State Board of Education. Ambng other things Rule
S-1 establishes certain specific procedures to be used in the
plicement of mildly mentallphandicapped students and other
students in need of specie) education.) On December 13,
1978, it was agreed between the parties that, pending further
proceedings, Dennis would be placed in an interim ecia:-;-
tional program beginning January 3, 1979. On January 3.
1979, Dennis returned to school for the remainder of the
school year. This federal court action followed.

Class Certification Imes

The plaintiff has moved this Court for an order certify-
ing a' class consisting of "all children attending schools
operated by the School City of Mishaviaka who are in need of
or will in the future be in need of special education within the
meaning of .the Education of the Handicapped Act." The
plaintiff does not contend that a large nunber of special
education students were actually suspended or expelled by
the School City of Mishawaka during the 1978-79 school
year; rather, he contends that relief should be granted on
behalf of all special education students because they all face
the possibility of disciplinary suspension or expulsion under
the school's present policies. For purposes of ruling on this
motion, this Court will consider separately the plaintiff's
constitutional and statutory claims.

As to the constitutional claim asserted on behalf of the
requested class, it is clear that the claim would have to be
pranptly dismissed. The requested class would have only a
claim for a threatened violation of a constitutional right This
Court has no jurisdiction over a claim for a threatened viola-
tion of a constitutional right.Such a claim fails to satisfy the
case or controversy" requirement of Article III of the
Constitution. O'Shea v. Littleton. 414 U.S. 488, 94 S.Ct.
669.38 L.Ed.2d 674 (1974). Bole v. Landry, 401 U.S. 77,
91 S.Ct2758, 27 1Ed 2d 696 (1971). A class should not be
certified if it is clear that the claim of the class is void.

The only class which could possibly assert a constitu-
tional claim would have to consist qf all special education
children actually suspended or expelled by the School City of
Mishawaka. But, the plaintiff does not allege that class to be
so numerous that joinder of all members is impractical. A
class action may be pursued only if the class is so numerous
that joinder of all members is impractical. Federal Rules of,
Civil Procedure 23(a)(1). As to the claim under the Constitu-
tion, the motion for an order certifying a class must be denied
for failure to satisfy the numerosity requirement.

As to the claim under the federal statute and regulations,
a etass action would similarly have to be dismissed. The
relief requested on behalf of the class is an order requiring the
local and state' defendants to change their suspension and
expulsion policies The Handicapped Act might allow such a
class action to be brought. However, the Department of
Health. Education, and,Welfare (HEW) has sat up adnunis-
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trative ploceeures for the enforcement of its regulations (45
C.F.R. Regs. 121a.58(' 1213.593), and the plaintiff has not
sought redress through those administrative procedures.
Until avallabli administrative remedies have been
exhausted, a claim may not be asserted in ccurt Um./ va
Re,;ional Transportation Authority. 548 F 2d 1277 (7th Cir.
1977).

It should be noted that HEW apparently has not set up
administrative procedures for pro% tiling individual students
with redress for a school's failure to comply with HEW
regiilations. It follows that exhaustion of administrative rem-
edies would not be required of a class of plaintiffs seeking
compensation for damages actually incurred because of vio-
lations of the Handicapped Act or regulations promulgated
under that act. But the plaintiff does not allege that class to be
so numerous that joinder of all members is impractical.
Therefore, like the claim under the Constitution. the claim
under the statute and the regulations cannot be certified a
class action because the clas uoes not satisfy the numerous-
ity requi-ement See Federal Rules of Civil Procedure
23(a)( I a

The motion Ica an order certifying a class must be
denied.

Exhaustion Issues

The defendants have argued that the plaintiff should not
be allowed to pursue this action because the plaintiff has
faired to exhaust administrative remedies available within
HEW. The plaintiff is seeking redress for violations of his
substantive rights under the Handicapped Act. By bnnging
this action, the plaintiff has presupposed that the Handi-
capped Act provides substantive rights to students attending a
school receiving funds under that act. Ttie defendants have
not challenged the plaintiffs presupposition. and this Court
has no reason to doubt that the Handicapped Act does provide
students substantive rights under the considerations outlined
in Curt v. .43h. 422 U.S. 66.95 S.Ct 2080. 45 L.Ed 2d 26
(1975). The defendants have been unable to show this Court
any HEW administrative procedures providing inch idual
students with redress for violations of their substantive
rights. The HEW administrative procedures available do not
provide for the compensation of individual students whose
Handicapped Act rights have been violated. Before an action
may be brought in court. administrative remedies must be
exhausted only if they are available Land . Regional
Transportation Authority, supra. There being no HEW ad-
ministrative remedies providing for the compensation of in-
dividual students whose Handicapped Act rights have been
violated, this Court must allow the plaintiff is action without
requiring exhaustion of HEW administrative remedies

The defendants have also argued that the plaintiff should
not be allowed to pursue this action because the plamiltf has
failed to exhaust administrative remedies available At the
local and state levels. The plaintiff is challenging both his
expulsion and the procedure by which he was expelled. The
local and state administrative remedies available are basi-
cally appeals from the plaintiffs expulsion. The local and
state administrative remedies available do not provide for a
challenge to the pmcedura by which the plaintiff vl. ex -
pelled. Before an action may he brought in court. administra-
tive remedies must he exhausted only if they are 4%.111.1ble
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Lloyd v. Fegional Transportation Authority, supra. Since the
available local and state administrative remedies were not
designed for the claim brought by the plaintiff, the plaintiff
acted properly in bringing this action jn this Court without
exhausting the available local and state' administrative
remedies.

,Statutory Issues

By various sections of the Handicapped Act and the
HEW regulations promulgated under that Act, it is made
clear that the Handicapped Act was intended to limit aschool's right to expel handicapped -students. 20 U.S.C.§1415 sets out the procedure by which schools receivingfunds under the Handicapped Act are to change the place-
ment of handicapped students. Neither20 U.S.C. 4 1415 norany of the HEW regulations interpreting that section (45
C.F.R. Regs. 121a.500-I 21a.514) provide for the expulsion
of handicapped students. 20 U.S.C. 4 1412 provides in part:

In order to qualify for assistance under this
subchapter in any fiscal year, a State shall
demonstrate to the Commissionerthat the fol-
lowing conditions are met:

(1) the 'State has in effect a policy that
assures all handicapped children the right
to a free appropriate public education.

In the comments to 45 C.F.R. Reg. 12 la.552'(which inter-
prets 2o, U.S.C. § 1412), HEW cites as pertinent certain
language in the analysis of the regulations for Section 504 of
the Rehabilitation Act of 1973:

With respect to determining proper place-
ments, the analysis states: ". . . it should be
stressed that, where a handicapped child is so
disruptive in a regular classroom that the edu-
cation of the other students is significantly
impaired, the needs of the handicapped child
cannot be met in that environment. Therefore
regular placement would not be appropriaze to
bis or her needs . . ."

As HEW interpreted the Handicapped Act, schools were not
to expel students whose handicaps caused them to be disrup-
tive; rather, schools were to appropriately place such stu-dents. This Court must agree with HEW's interpretation.
Congress's intent in adopting the Handicapped Act is clear.A school which accepts Handicapped Act funds is prohibited
from expelling students whose handicaps -cause them to be
disruptive. The school is allowed only to transfer the disrup-
tive student to an appropriate, more restrictive, environment.
This Court is not alone in making this ruling. A similar ruling
was made in Stuart v. Nappi, 443 F. Supp. 1235 (D. Conn.
1978).

The prohibition of the Handicapped Act includes notonly formal expulsions, but also informal expulsions like
Dennis's indefinite suspension pending formal expulsion. It
is the removal of handicapped students from school which the
Handicapped Act limits. A disruptive handicapped student
may be suspended only if the school is unable to immediately
place the student in an appropriate, more restrictive, envi-
ronment. See Stuart v. Nappi. supra, (interpreting 45 C.F. R.
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Reg. 17,1a.5131. A disruptive handitapped student may be
suspended only.until the school is able to place the student in
the appropriate, more restrictive, environment. See Stuart v.
Nappi, supra, (interpreting 45 C F R. Reg. 121a.513)

But the Handicapped Act does not prohibit all expul-
siousof disruptive handicapped children. It only prohibits the
expulsion of handicapped children who are disruptive be-
cause of their handicap. Whethera handicapped child maybe
expelled because of his disruptive behavior depends on the
reason for the disruptive behavior. If the'reason is the hand-
icap, the child cannot be expelled If the reason is not the
handicap, the child can be expelled. While 20 U.S.C. § 1415

,and its accompanying regulation do not provide for the ex-
pulsion of handicapped childr-n. they do not prohibit the
expulsion of handicapped chilcii...n. While 20 U.S.C. 4 1412
and its accompanying regulations require schools to guaran-
tee that handicapped students have the right to be educated,
they do not fequire schools to guarantee that handicapped
students be educated. It is the purpose of the Handicapped
Act and its accompanying regulations to provide handi-
capped students placement which will guarantee their iduca-
tion despite the students' handicap. It is not the purpose of the
Handicapped Act to provide handicapped students placement
which will guarantee their education despite the students'
will to cause trouble. For an appropriately placed handi-
capped child, expulsion is just as available as for any other
cfiiTd,Retiveen a handicapped child and any other child. the
distinction is that, unlike any other disruptive child, before a
disruptive handicapped child can be expelled, it must be
determined whether the handicap is the cause of the child's
propensity to disrupt.

And this issue must be determined through the change of
placement procedure:: required by the Handicapped Act.
Since it is the Handicapped Act which requires the considera-
tion of whether a handicapped child's propensity to disrupt is
caused by his handicap, Handicapped Act procedures should
be followed. The procedures best suited to protect Handi-
capped Act rights are the proceduies pros'ided by the Handi-
capped Act. When a handicapped child is involved. expul-
sion must not be pursued until after it has been determined
that the handicapped child has been appropriately placed.

The School City of Mishawaka violated the Handi-
capped Act when it expelled [)ennts without first detennin-
;ng, by Handicapped Act procedures. whether his propensity
to disrupt was the result of his inappropriate placement. This
does not mean. however, that the plaintiff is entitled to
compensation Whether the plaintiff is entitled to compensa-
tion depends on whether the school has caused him to lose
any education. Whether the school has caused the plaintiff to
lose any education depends on whether he would have been
expelled even if the appropriate procedures had been fol-
lowed. And whether he would have been expelled even if the
appropriate procedures had been followed depends on
whether his propensity to disrupt was the result of his in-
appropriate placement As to whether the plaintiffs propen-
sity to disrupt was the result of his inappropriate placement,
the parties apparently disagree. Therefore, as far as the fed-
eral statute and regulations are concerned, whether the plain-
tiff is entitled to any compensation is a question which must
await trial.
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Constitutional Issues

The plaintiff complains that his expulsion violated the
equal protection clause of the'Fourteenth Amendment to the
Constitution. Courts use one of two tests for determining
whether a gi,!en policy violates the equal protection clause.
Courts will strictly scrutinize a policy which denies rights to
one class of persons while granting those rights to another
class of pe..ons if either the rights involved are fundamental
tights or the burdened class is a suspect class. San Antonio
Independent School District v. Rodriguez. 411 U.S. 1, 93
S.Ct. 1278, 36 L.Ed.2d 16 (1973). All other policies are
liberally scrutinized to determine whether they rationally
further a legitimate state purpose or interest. d. The plaintiff
complains that he has been denied education and that this
denial is unjustifiable because he is handicapped. Appar-
ently, the plaintiff believes that the policy of disciplinary
expulsions should be subject to strict scrutiny. The purported
fundamental right is the right io an education. The purported
suspect class is the handicapped.

Education is not a fundamental right. While the United
States Supreme Court has not so held (See San Antonio
Independent School District v. Rodriguez. supra)lower
courts have so rult..J. Cary v. Board of Education of Adams-
A dipahoe School District 28-J. Aurora, Colorado, 598 F.2d
535 (10th Cir, 1979), Guadalupe Organization. Inc. v.'
Tempe Elementary School District No. 3, 587 F.2d 1022 (9th
Cir. 1978),Denis .1 . O'Connell High School v. Virginia High
School League, 581 F.2d 81 (4th Cir. 1978). The Constitu-
tion does not require, explicitly or implicitly, that a state
educate its residents. The Constitutiononly requires that if a
state make education available to one resident, then it must
make education equally available to all residents. San An-
tonio Independent School District v. Rodriguez. supra.

Whether the handicapped are a suspect class need not be
decided. Even lithe handicapped were a suspect class (which
this Court seriously doubts), and the strict scrutiny test
applied, the plaintiff would have failed to state an equal
protection claim. The plaintiff argues that the handicapped
are more in need of education than others, that the handi-
capped are a suspect class, and that therefore the equal
protection clause provides the handicapped with a superior
right to education, The plaintiff has not asked this Court to
rule that the equal protection clause precludes the expulsion
of all students; rather, the plaintiff has asked this Court to rule
that the equal protection clause precludes only the expulsion
of handicapped students. The plaintiff has not complained
that the handicapped are being subjected to invidious dis-
crimination under the guise of disciplinary expulsions;
rather, the plaintiff has complained that the handicapped are
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being subjected !o the same disciplinary expulsions as all
other students. ti is not the purpose of the equal protection
clause to guarantee that members of a suspect class be given
superior rights under a given policy: rather, it is the purpose
of the equal protection clause to guarantee that membersof a
suspect class be given equal rights under a given policy. The
equal protection clause does, not require a state to guarantee
more education to students with a greater need of an educa-
tion; rather, the equal protection clause requires a state to
guarantee an equal educational opportunity to all students.
Id. To subject the handicapped to the same disciplinary
expulsions as other students is not to invi,hously discriminate
against the handicapped.

It cannot be contested that disciplinary expulsions are
rational. Having undertaken to educate its residents, a state
has a duty to provide all students with an equal education
opportunity. id. A disruptive student interferes with the edu-
cation of other students in his school. It is quite rational for a
school to reserve the option of expelling any student who is
interfering with the education of other students. At least with
regard to the handicapped. whatever dangers of invidious
dicrimination are presented by a policy of disciplinary expul-
sion, those dangers are outweighed by the rationality of
disciplinary expulsions.

Conclusion

The plaintiffs motion for an order certify ing:t class is
denied. The defendants' various alternative motioils to dis-
miss, for summary judgment, or for a stay are denied Ile
plaintiff s motion for partial summary judgment is granted in
part and denied in part.

The sole issue remaining for trial is whether the plaintiff
is entitled to compensation under the Handicapped Act and
its accompanying regulations.

Supplemental Entry

As this Court noted in its memorandum and order of
November 21, 1979, the Education of the Handicapped Act
and-its amendments (20 U.S.C. 01401-1461) severely im-
pede the exercise of discretion by institutions which accept
federal funds under the Act. A recent District Court decision
in the Eastern District of Pennsylvania dramatizes this by
ruling that the Act revires recipients to provide a handi-
capped child a longer school year than that provided non-
handicapped children if the child's handicap necessitates a
longer school year: Armstrong v. Kline. 476 F. Supp. 583
(E.D. Pa. 1979).
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454 FEDERAL. SUPPLENT '

HOWARD S. et al, Naintiffs,
v.

FRIENDSWOOD INDEPENDENT
SCHOOL DISTRICT et al..

Defendants.

Civ. A. No. G-78-92.

United States District Court,
S. D. Texas,

Galveston Division.

June 22, 1978.

Parents of handicapped minor sought
injunctive relief to insure that minor re-
ceived necessary and appropriate treatment
and education. On motion for preliminary
injunction, the District Court, Cowan, J.,
hid that school district violated its lewd
obligations under the Rehabilitation Act of
1976 and under the Fifth and Fourteentit
Amendments, with respect to high school
student who had minimal brain damage and
emotional problems and failed to proenit
constitutionally required hearings with re-
spect to student's constructive expulsion
mandating issuance of preliminary injunc-
tion requiring school district to pay cost of
student's private schooling necessitated by
his difficulties.

Order accordingly.

I. hoots and School Districts 0148
Regulations issued by the Secretary of

Health, Education and Welfare under the
Rehabilitation Act of 1973. the Education
for All Handicapped Children Act of 1975,
and the amendments of 1974 are reasonably
related to the rurposes of the enabling leg-
islat;on. Rehabilitation Act of 1973, § 504,
29 U.S.C.A. § 794; Education of the Handi-
capped Act, § 602 as amended 20 U.S.C.A.
4- 14 01.

2. Civil Rights e=)13.4(I)
Schools and School Districts c=.115

The Civil Rights Act and the Nhabili-
tatien Act of 1973 afford a private cause of
action to handicapped students who arc de-

hied necessary and appropriate treatment
and education. 42 U.S.C.A. § 193; Reha-
itilitation Act of 1973, § 504, 29 U.S.C.A
§ 794.

3. Injunction e=s147
For purposes of ;,eliminary injunction,

evidence established that school district vio-
lated its legal obligations under the Reha-
bilitation Act of 1973 and under the F
and Fourteenth Amendments with respect
to high school student who had minimal
brain damage and emotional problems told
failed to provide constitutionally, required
heatings with respect to stadent's`construc-
tive ticeolsion, mandating issuance of pre-
liminary injunction requiring a school dis-
trict to pay cost of student's rrivate school-
ing necessitated by his difficulties. Reha-
bilitation Act of 1973, § 504, 29 U S.0 A.

794; U.S.C.A.Coitst. Amends. 5, 14.

J. Patrick Wiseman and Peed Martin,
Houston, Tex., for plaintiffs

Richard C. Ssc:gelsy and James S. Kelly,
Houston, Tex., for FISD defer.Jants.

Douglas B. Owen, Austin, Tex for State
defendants.

James C. Todd, Austin, Tex., for amicus
curiae.

STATEMEZ:T OF REASONS FOR
PRELIMINARY INJUNCTION

COWAN, Judge.

Pursuant to the mandate of Rule 65(d),
Fed.R.Civ.Proc... this Court states herein its
reasons for the preliminary injunction is-
sued on June 21,19:5.

These findings of fact and conclusions of
law are made solely for the purpose of
determining the plaintiffs' rights to obtain
preliminary injunctive relief pursuant to
Rule 65. Fed.R.Civ.Proc. These findings of
fact and conclusions of law are not findings
upz.:_ the merits. The merits are reserved
for trial at a later date, if necessary.

Douglas S. (herlinafter "Douglas"), the
minor plaintiff in this case, is an Anglo-
Americrn male born in the State of Califor-.
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HOWARD S. v. FRIENDSWOOD INDEP. SCH. DIST. 635Cite cc 434 F.Supp. 434 (1373)

volving special help, and this program ap-
parintly produced reasonably good results
'during his junior high years.

Dia oh November 16, 1961. In 1962, he was
hospitalized and tested for meningitis. Al-
though his mother was eventually able to
furnish hiM astable family background, the
first three years of his life were unsettled,
chaotic and traumatic. Competent medical
evidence establishes that these two events
created a situation in which Douglas has
minimal brain damage, a definite learning
disability, and at least temporarily, a severe
emotional disturbance. Medical testimony
establishes that these events in his early
childhood are probably the most significant,
although riot the most immediate, causes of
the difficulties'which have precipitated this
litigation.

Douglas went through the first five years
of his schooling in California, where M was
diagnosed as having tniniMiti brain dainage;
and placed in specialeducation classes.

Douglas' parents moved to Friendswood
in 1973, and Dove las was enrolled in the
public schools maintained by defendant
F(41) (Friendswood Independent School
District). During' his first year of,school in
F1SD, his teachers noted his short attention
span, hyperactivity and demands for atten-

, -tion. In May of 1974, while enrolled at the
Friendswood Junior High School, he was
evalciated for the FISD by competent, inde-
pendent, outside consultants, who noted
that despite his normal italligente, he bad '
made markCdly slow progress in school and
that probable oiganic brain :ciamagc as well
as anxiety interfered with his ability to
concentrate, remember and perceive ,accu-'
rately. The consultants recommendt.fd that
Douglas " . . . continue -Fa resource

c., "prOgram in which he can receive special
help with basic subjects . . . ': and
that "efforts should be made by the school
counselor to estaolish a warm relationship
vith 'Douglas . . .

During his 5unior .high .years, Douglas
was placed in a special education program
in which he was, for the most ,part "main-
streamed:: i. e., placed in ciasJes with non-
handicapped children, but still nevertheless,
given special help by a "resource teacher."

In November of 1974, Mrs. Patricia Bur-
ton worked out a program for Douglas in-

In mid-August of 1976, Douglas was en-
rolled in the Friennswood High School. Al-
though FISD's program with reference' to
Douglas had been reasonably successful in
dealing with his problems during junior
high, this success ended abruptly when
Douglas entered high school. He-immedi-
ately began to develop behavior problems,
characterized by truancy and wandering in
the_ halls. The Assistant Principal, Mr.

. Fret Nelson, rega;leil these difficulties as
discipline problems and not special educa-
tion problems and failed to nod)* thesix-
cial education department of .Douglas'

. ettjties in adjusting to high.schOol.

These difficulties in high school were
clearly foreseeable. All of the expertf.who
have testified have agreed that -it young
man with Douglas' handicaps, when co
fronted with the challenge of adjusti a
high school enironment and. coping with
the strains of puberty, is likely to develop
severe difficulties FISD had coped with
Douglas' difficulties fa'ri:11.t'elleuituatil Au-
gust of D76.' but FIST) did not cope ade-
quately with Dou:;las' difficulties from Au-
gust 1976 until December of -that-year.

Doigdfs' diffici lties at school were paral-
leled b----ifficalies in adjusting at home.
In Naveniber 1973, he was referred to Di.
Grace Jamison a'. the John Scaly Hospital
in Galveston. Dt Jamison. a child psychia-
trist, began to trc it Douglas. In December
1976, just before or during the Christmas
holiday; Dougldi made a suicide attempt
which resulted in his being confined in the
Graves Unit at John Sealy Hospital for
several weeks.

After Douglas was released from the
Graves'Unit, Dr. Jamison recommended his
placement in the Oakes Unit of the Brown
School, a private school in Austin. Both Dr.
Jamison and Dr Boynton from the Brown
School have testified credibly that I5ouglas,
at the present time, is not able to riturn t,o

-FISI? in a normal classroom setting, but
that he is capable of receiving an education,
and that if he is allowed to remain in a
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setting like the Brown School another 12 to
24 months, he has a reasonable chance of
developing into a reasonably well-adjusted
person who can lead a productive life. if
removed from the Brown School or some
similar facility, his prognosis is, the doctors
agree, very poor.

The undersigned has concluded that since
August of 1976, when Dough's entered high
school, FISD has failed to provide him a
free, appropriate public education and that
this failure was a contributing and a proxi-
mate cause (although certainly not the sole
or even the predominant cause) of Douglas'
severe emotional difficulties which culmi-
nated in his suicide attempt and confine-
meat in the Graves Unit of John Sealy
Hospital in December of 1976.

Although it is a harsh conclusion, the
undersigned must reluctantly,conclude that
following the development of Douglas' dif-
ficulties in adjusting to high school, FISD
engaged in a calculated, deliberate effort to
avoid and evade its legal responsibility.
FISD's activities in this regard violate its
legal obligations under the Rehabilitation
Act of Map U.S.C. § 794) and the Fifth
and Fourteenth Amendments to the Consti-
tution of the United States.

The most important deficiencies, in con-
nection with FISD's conduct occurred dur-
ing the period from August of 1976 until
December 1976 and from January 1977 un-
til July 6, 1977. During that period Doug-
las had been classified as a minimal brain
damaged child who needed and was entitled
to receive special education. Despite, this,
when he developed disciplinarRilliarties
and was wandering The halls, the _special
education department was never notified.
Dr. Wren, the head of special education,
WAS never told that Douglas was having
difficulties; instea12eeglas'_ difilcutties
were handled entirely) arellady_aaaliscipli-
nary problems. No effort was made to
determine whether or not h is disciplinary
problems were related _to _14...diagnosed
handicaps. This pattern continued despite
expressions of interest and concern by
Howard S. and Judy S. (Douglas' parents)
to the school administration.

SUPPLEMENT

On January 18, 1977, white Douglas was
in the Graves U.iit of the John Sealy Hospi-
tal in Galveston, FISD, without notice to
Douglas or his parents,-'officially dropped"
Douglas from FISD. This effective and
constructive expulsion occurred without no-
tice to the parents, without a hearing of
any kind, and is a clear violation of the
FISD'a obligation under the Constitution of
the United States. See Goss v. Lopez. 419
U.S. 565, 95 S.Ct. 729, 42 L.FA.2,1 725 (1974).

On February 15, 1977, Mrs. S. met with
FISD's superintendent, the assistant princi-
pal of the high school, and the head of
special education; informed these officials
of Douglas' difficulties; delivered to them a
handwritten letter indicating that Douglas
was only temporarily out of school; advised
that Mrs. S. was seeking a suitable educa-
tional prograM for him in the tight of his
handicap; and advised that she wished to
participate in a scheduled ARD ',Admis-
sions, Review and Dismissal) meeting to
determine if a suitable pregram could be
developed for Douglas in FISD.

Three days later, on February 18, 1977,
the ARD meeting occurred. Mrs. S. was
not given an opportunity to be present.
The ARD committee "dismissed" Douglas
from the' fpeelal education program "fol-
lowing the usual procedure of Friendswood
IV regarding students who move . .

This conduct was a subterfuge. Douglas
and his family had not moved. Douglas
had been placed in a hospital. The hospital
had referred him to a special school because
of his handicaps and his se. ere emotional
disturbance. Byno stretch of the imagina-
tion can it be contended that he had
"moved." FISD here clearly violated the
duties placed upon it by the Constitution of
the United States. See Gore v. Lopcz, su-
pra.

Ultimately- in May 1977, Mr. and Mrs. S.
obtained_cpunsel and requested an impartial
due process hearing. Mr. and Mrs. S. were
entitled to this due process hearing under
the pros isions of both the United States
Constitution and the Rehabilitation Act of
1973 (29 U.S.C. § 794). Continuing its pre-
vious pattern, however,FISD...inteitionally

62

Reprinted from 454 F.Supp. 634,
Copyright (c) 1981 West Publishing Co.

c:
t1



0

EDWARD S. v. YRIENDSWOOD INDEP. SCII. DIST. 637am as 434 F.Supp 434 (1975)

evaded and avoided its responsibility to pro--.
vide an impailial due process hearing.

A gathering which can best be described'
as a meeting occurred on July 6, 1977. This
*meeting" cannot accurately be described
as a hearing. The meeting was chaired by
FISD's retained counsel. The designated
decision maker was the school superintend-
ent. There was no formal introduction of
evidence, no formal presentation of argu-
ments, no notice of the issues to be decided
at the meeting, no impartial due process
bearing examiner, no findings of fact or
conclusions of law, and no real decision of
any kind rendered at or after the meeting.

It. is true that. in Jul., 1977 the Education
for All HandiCapped Children Act of 1975
(20 U.SC. § 1401 et seq.) had not become
fully operative, and the regulations pursu-
ant to that statute had not been published:
the plan of the State of Texas for compli-
ance with that Act had not been approved;
however, FISD was still obligated to com-
ply witIah-raetabilitation Act of 1973.(29
U.S.C. § 794) and with the Constitution of
the United States.

The Rehabilitation let of 1973 (Public
Law 93-112 codified at 29 U.S.C. § 794)
provides in its pertinent p::rts as follows:

No otherwise qua!ifed handicapped indi-
vidual in the United State s, as defined in

706(6) of this title shall, solely by rea-
son of his handicap, be excluded from the
participation in, be rl.nied the benefits of,
or be subjected to liscrimination under
any program or activ,ty receiving Federal
financial assistance.

FISD at all material times has received
federal financial assistance.

On 'May 4, 1977, the Secretary of Health,
Education and Welfare, had published in 45

§ 84.36 the regulations issued pursu
ant to the Rehabilitation Act of 1973. This
regulation states:

5 84.36 Procedural safeguards.
A recipient that operates a public etc-

mentary or secondary education program
shall establish and implement, with rx:-
spoct to actions regarding the ,identifica-
tion, evaluation, or educational placement

of persons who. because of handicap, need
or are believed to need special instruction
or regulated services, a system of proce-
dural safeguards that includes notice, an
opportunity for the parents or guardian
of the person to examine relevant rec-
ords, an impartial hearing with opportu-
nity for participation by the person's par-
ents or guardian and representation by
counsel, and a re. iew procedure. Compli-
ance with the procedural safeguards of
section 615 of the Education of the Hand-
icapped Act is one means of meeting this
requirement.

Section 615 of the Education of the
Handicapped Act (Public Law 94-142 codi-
fied at 20 U.SC § 1415) sets forth detailed
provisions concerning procedural safe-
guards and clearly pros ides that: " . .

no hearing conducted pursuant to the re-
quirements of this paragraph shall be con-
ducted by an employee of such agency or
unit involved in the education or care of the
child . "

This meeting of July 6, 1977, did not meet
the requirement; of the, regulations pi:144,h-
ed under the Rehabilitation of the Handi-
capped Ad of 1973 (specifically 42 C.F
§ 8436) and was not eorsistent with the
procedures promulgated in § 615 of Public
Law 91 -142.(cadified in '20 U.S.C. § 1.115,
passer.; on November 29, 1975). In addition.
the meeting (if it..is claimed to have been a
hearing) was not coaststent with the due
process clause of the Fourteenth Amend-
ment to the Constitution of the United
States. Sec Lau v. Nichols. 414 U.S. 563, 94
S.Ct. 786, 39 L.Ed.2d 1 (1973); Goss v. Lo-

, pia, 419 U.S. 565, 95, S.Ct. 729, 42 L.Ed.2d
725 (1974); Morrisey v. Brewer, 408 U.S.
471, 92 S Ct. 2593, 33 L.Ed.2d 484 (1972):
Mathews v. Eldridge, 42-1 U.S 319 (see par-
ticularly the analysis at 335), 96 S.Ct. 893,
47 L.Ed.2d IS: Sullivan v. Houston ISD.
307 F.Supp. 1328, 333 F.Supp. 1149 (1969 -
71). While factually distinguishable, the
analysis of Chief Justice Borger in Horton-
ville JSD No. 1 v Hortunville F,ducation
Assn., 426 U.S. 482, 96 S.Ct. 2'30:1, 49
L.Ed.2d 1 (1976) supporta On conclusion
that, even without reference to the recent
Congressional enactments, the meeting of
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July 6, 1977 (if argued to be a hearing) did
not meet the requirements of substantive
and procedural due process.

After they had employed counsel, Mr. and
Mrs. S. took virtually all action which could
conceivably have been taken to attempt to
obtain administrative relief. Numerous let-
ters were written to the Texas Educational
Agency (hereinafter "TEA") to no avail.
Similar entreaties were made to the De-
partment of Health, Education and Welfare
(HEW), which launched or said that it
launched an investigation in July 1977. Ap-
parently, from the record here, nothing has
been heard further from this investigation
in the eleven intervening months.

taguably, an "appeal" could have been
taken from the meeting of July 6, 1977 to
the FISD Board of Trustees; however,
there was no decision to appeal from. In
addition, this Court finds from the plead-
ings and arguments asserted in this cause
that an appeal from the "meeting of July 6,
1977" to the Board of Trustees of FISD
would have been a futile gesture. The
Board's retained counsel was fully cogni-
sant of and an active participant in the
meeting of July 6, 1977. The school super-
intendent and the director of special educa-
tion (who was also one of the principal
administrators in the school system) partici-
pated actively in events after January of
1977. It is clear, and the Court finds, that
the Board of Trustees ratified the actions of
the school administrators at the time of and
after Douglas' constructive expulsion in
January of 1977 and the further actions
relating to Douglas up to July 6, 1977.

A hearing before the Board of Trustees
would not have satisfied the requirements
of 29 U.S.C § 794 and the regulations pro-
mulgated pursuant thereto. Specifically, 45
C.F.R. § 84.36 would not have been satis-
fied, and the procedures promulgated by
the Education for All Handicapped Children
Act of 1975 (Public Law 94--142 § 615 codi-
fied at 20 U.S.C. § 1415) would not have
been met.

This Court has concluded that the)loard
of Trustees of FISD has received extremely
poor advice concerning its legal obligations
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and the posrihle liability of individual ad-
ministrators and Trustees for intentional
violat.on of plaintiffs' constitutional rights.
In this connection, the attention of the
Board of Trustees is respectfully directed to
the possibility of personal liability being
imposed upon school board members for
failure to comply with their legal obliga-
tions. See Justice White's language
Wood v. Strickland, 420 U.S. 306 at 321, 95
S.Ct. 992 at 100n, 43 L.Ed 2d'214, where he
stated:

. . . The official, himself, must be
acting sincerely and with a belief that he
is doing right, but an act violating a
student's constitutional rights can be no
more justified by ignorance or disregard
of settled, indisputable law-o.i the part of
one entrustcd with the supervision of stu-
dents' daily lives, than by the presence of
actual malice . . .

See also Burnaman v. Bay City Indepen-
dent School District, 445 F.Supp. 927 (S D.
Tex.l97S,

In July 1977 there may have been some
justification for lack of information con-
cerning the Trustee's legal obligations
There is no like justification now.

The foregoing constitutes the Court's
gener tl findings of fact and conclusions of
law applicable to the case. In addition the
Court makes the follou mg specific findings
of fr..t and conclusions of law.

1.

Pis ntiffs have taken all reasonable and
practi-able steps to exliaust administrathe
remedies in this cause.

2.

The procedures employed by FISD in con-
nection with the constructive expulsion of
Douglas and the other procedures relating
to Dcuglas from January 1977 until the
present date have denied Douglas and his
parents substanti% e and procedural due
process in violation of the guarantees of the
Fifth and Fotirt,,enth Amendments to the
Constitution of the United States.

.
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8.

Mr. and Mrs. S were caught in a typica.
governmental ."Catch 22" situation. PIS!)
purported to have expelled Douglas because
he "mimed from the system." Thereafter,
FISD refused to give him an irnfigtial due
process hearing, and took the position that
nothing further could be done with the
child until he was re-enrolled in FISD It
was impossible to re-enroll him because.he
had been placed, because of his severe emo-
tional difficulties, in a school outside the
jurisdiction of FISD. This removal of
Douglas to the Brown School occurred be-
cause of FISD's refusal to comply with its
legal obligations and its refusal to attempt
to work out an appropriate educational plan
to afford Douglas a free, appropriate public
education.

4.

At the pertinent times, no adequate
mechanisms have existed to afford the
plaintiffs a full administrative hearing, or a
meaningful administrative remedy. In this
connection, see plaintiffs' exhibits 7, 8, 15,
16, 18 and 23 (particularly TEA's letter of
November 30, 1977 to Mr. Reed Martin).

5.

The undersign,d, in determining whether
or not to grant a preliminary injunction,
has balanced thy: interests of the parties.
The Court concludes that the consequences
of denying relief t ) Douglas and his parents
could be disastrous, and that the denial of
relief could destroy Douglas' chances to
lead a normal life. On the contrary, the
relief granted against FISD merely creates,
for FISD, an expense and inconvenience
moreover this expense and inconvenience is
an expense and inconvenience which is im-
posed upon FISD by law and which FISD
has a legal obligation to undertake. in
addition, the Trustees' failure to meet their
legal obligations promptly could well result
in substantial personal liability.

6.

Douglas at all material times has been a

"handicapped child" as that term is defined
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in the Education for All Handicapped Chil-
dren Act of 1975 (Public Law 94 142 codi-
fied at 20 U.S.C. § 1401 et seq.) Since
Decetuher 1976. Douglas has been seriously
emotionally disturbed and that serious emo-
tional disturbance is compounded by a spe-
cific learning disability.

7.

At all material times Douglas has been a

"handicapped" child, as that term is d fined
in § 4(a) of Public Law 94-142 (20 L'
§ 1401(1)1 because he has been seriously
emotionally disturbed and handicapped by a
specific learning disability.

8.

At all material times Dauglas has been a
child with specific learning disabilities, as
that term is used in the Education for All
Handicapped Children Act of 1975 (Public
Law 94-142 codified at 20 U.S.C. § 1401, et
seq.) in that he has suffered from minimal
brain dysfunction and probable organic
brain damage.

9.

At all material times Douglas has been a
"qualified handicapped individual" as that
term is used in the Rehabilitation Act of
1973 (Public Law 93.112 codified at 29
U.S.0 § 79:1 and since August of 1976, he
has in fact been exciiiiied from participation
in and denied the benefits of, and subjected
to discrimination under a program or activi-
t receiving federal financial assistance, i.
e., the ope..ation of FISD.

10.

Since August of 1976, FISD has failed to
afford Douglas a free, appropriate public
education and has thus discriminated
against him.

11.

FISD has failed to provide, since August
of 1976, an individualized education pro.
gram for Douglas v. hie! meets his unique
,-.cods. This failure commenced in August
of 1976 and continues to this date
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12.

At all material times, Douglas has been a
"handicapped child" as that term is defined
in 45 C.F.R. § 128.5 in that he has since
December of 1976, suffered from a severe,
emotional disturbance, compounded by a
specific learning disability.

13.

For some periods of time since June of
1977, Douglas has suffered from a handicap
which made placement in a public or pri-
vate residential program necessary in order
for him to have the benefit of a free, appro-
priate public education. The Court does not
how that such placement will be necessary
in the indefinite future, and this determina-
tion (it is hoped) will be made by the admin-
istrative process functioning through an im-
pat tial due process hearing of the type con-
templated by § 615 of Public Law 94-142
(20 U.S.C. § 1415) and the regulations pro-
mu1gated under the Rehabilitation Act of
1973 (specifically the regulation appearing
at 45 C.F.R. § 84.36).

14.

During the period from January 1977 un-
til the present date, the State of Texas has
not afforded Douglas and his parents a
feasible or practicable administrative reme-
dy because TEA has not established proce-
du-es to afford an impartial due process
hearing in this type of case, or an appeal or
re iew of the type contemplated by § 615 of
Ow Education for All Handicapped Chil(;ren
Act of 1975 (20 U.S.C. § 1415(0)-

15.
\

There is no legal impediment in the State
of Texas to the establishment of the proce-
dural safeguards mandated by the Educa-
tion for All Handicapped Children Act of
1975 (Public Law 94-142, codified at 20
U.S.C. § 1415). This is true because al-
though there may be legal requirements
which require that binding action of certain
types be taken only by the Boards of Trus-
tees of school districts, it is common knowl-
edge that the Bor.rd of Trustees of Indipen-
dant School Districts cannot make inJepen-
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dent determinations of every question of
every conceivable nature presented for deci-
sion. For example. employment decisions
in reality, are mace by the administrators
of the independ,nt School Districts and rat-
ified by the Boards of Trustees. There is
no legal impediment to the establishment of
an impartial due process hearing procedure
such as that set forth in plaintiffs' exhibit
21 (Administrative Procedt.re Concerning
Special Education approved by the Houston
Independent School District Board of Edu-
cation on October 21, 1977).

16.

(1) The regulations issued by the Secre-
tary of Health, Education and Welfare un-
der the Rehabilitation Act of 1973 (codified
at 29 U.S C. § 794), the Education for All
Handicapped Children Act of 1975, and the
Amendments of 1974 (codified at 20 U.S.C.
6 1401 et seq.) are reasonably related to the
purposes of the enabling legislation See
concurring opinion by Mr. Justice Stewart
in Lau v. Nichols, 414 U.S. 563, at 569, 9t
S.Ct. 786, 39 L.Ed.2d 1

17.

Douglas became seriously emotionally
disturbed in December of 1976. This emo-
tional uphea% al was the precipitating factor
which led to his hospitalization and necessi-
tated his enrollment at the Brow n School..
This emotional disturbance was the result
of multiple factors. Medical evidence es-
tablished that the 1m:dominant cause was
probably related t3 organic brain damage
and environmental factors in the first three
years of his life. On the other hand, the
fact that he was not afforded free, appro-
priate public education during the period
from the time he enrolled in high school
until December of 1976, was, this Court
finds, a contributing and proximate cause
of his emotional difficulties and emotional
disturbance.

18.

[2) 42 U S.C. § 1983 and the Rehabilita-
tion Act of 1973 (29 U.S C. § 794) do afford
the plaintiffs a Private cause of action,

/
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Lau v. Kichois, 414 U S. 563, 94 S.Ct. 786, 39
L.Ed.24 1 (1973).

CONCLUSION

[3) On the basis of the findings of fact
and conclusions of law set forth above, the
Court has concluded that there is a high
probability that plaintiffs will succeed in
the trial of this case on the merits. The
Court

will
further ceacluded that the plain-

tiffs will suffer irreparable injury if not
given preliminary injunctive relief. The
Court has also balanced the irreparable
harm which the plaintiffs will suffer
against the inconvenience to the defendants
and has determined that the irreparable
and grate nature of the harm which will be

,fered by the plaintiffs greatly outweighs
the inconvenience and expense which will
be imposed upon the defendants by prelimi-
nary injurictive relief. The Court has also
determined that the public interest will be
served by the entering of a preliminary
injunction for the reason that such prelimi-
nary injunction will afford the plaintiffs
their statutory and constitutional rights,
and will encourage compliance with the
law.

Reference to theI legislative history re-
veals that it was the judgment of the Con-
gress that the apparently substantial ex-
penze of compliance with the Education for
All Handicapped ChReiren Act of 1975 (Pub-
lic Law 91. 142.2) § 1401) is actually
much less than cost of life-itmg institution-
alization. Senate Report 94- 168, U.S.Code
Cong. & Admin.News 1975, pp. 1425, 1433
says:

The long range implications of these
statistic; are that public agencies and
taxpayers will spend billions of dollars
over the lifetimes of these individuals to
maintain such persons as dependents and
in a minimally acceptable lifestyle. With
proper education services, many would be
able to become productive citizens, con-
tributing to society instead of being
forced to remain burdens. Others,
through such services, would increase
their independent,, thus reducing their
dependence on society.
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The Court finds the foregoing language to
be directly, squarely applicable to the facts
of this case.

For the reasons stated herein. the Court,
after hearing argument of counwl on the
form of the injunctise relief, has entered a
preliminary injunction in compliance with
the terms and provisions of Rule 65, Fed.R.
Civ.Proc. (see copy attached as Exhibit A).

PRELIM WARY INJUNCTION
On the 18th day of May, 197S, the above-

entitled and numbered cause was filed seek-
ing a temporary restraining order. Plain-
tiffs and their counsel appeared in cham-
bers and the Court, aft 2r hearing argument.
declined to issue a temporary restraining
order, but set a hearing for the purpose of
determining whether r not a preliminary
injunction should issue. This hearing oc-
curred on various dates, culminating in a
hearing on June 21, 197F,. All parties were
allowed to introduce 8;1 evidence tendeical,
present authorit;es and present full argu-
ments. In compliance with Rule 65(a)(2).
Fcd.R Civ.Proe , the Court has considered a
consolidation of the extensise hearing with
trial on the merits but has declined to do so
because to do so might der.y the parties
their rights to a trial by jury of conte,ted
issues of fact The Court has statei into
the remil its detailed find.ngs of Let and
conclusions of iat sucrsorting the granting
of this preliminary rejef and incorporates
such findings of fra and conclusions of law-.
in this preliminary injunction.

Reasons

In compliance with Rule 65(d), the Court
states, in summary form, the Wowing rea-
sons for the issuance of this injunction:

EXHIBIT A
1. Plaintiffs have been denied rights

guaranteed to then; by the Rehabili-
tation Act of 1973 (Public Law 93-
112 § 504, codified at 29 U.S.C. § 794)
in that Douglas S., a qualified handi-
capped individual, has been excluded
from participation in and denied the
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EXHIBIT AContinued
benefits of a free, appropriate public
education in the Friendswood Inde-
pendent School District (hereinafter
FISD), and has been subjected to dis-
crimination under an activity receiv-
ing federal financial assistance.

2. Douglas S. has been denied the rights
to procedural and substantive due
process guaranteed by the Fourteenth
Amendment to the Constitution of
the United States and has been con-
structively expelled front FISD with-
out being afforded the procedural and
substantive due process required by
the Constitution of the United State.

3. Plaintiffs have shown a probability of
success on the merits at final trial
and that plaintiffs will be irreparably
injured if temporary injunctive relief
is not granted. The public interest
will be served by the granting of a
preliminary injunction. The certain-
ty of harm to plaintiffs outweighs the
inconvenience and expense to the de-
fendants occasioned by the granting
of injunctive relief.

Relies' Granted as to FISD
).

Defendants FISD, Ted L. Thomas. J. I..
Birdwell, Rile!. Ross, Harold Whitaker, Rill
N. Hen, C. W. Cline, William P. Jonts,
Dickit K. Warren (hereinafter called "FIST)
defendants") will forthwith cause an imme-
diate and comprehensive evaluation of
Douglas S. and determine his special educa-
tional needs. This evaluation may be con-
ducted by a competent, independent, profes-
sional evaluator retained by the FISD de-
fendants and need not be done in consulta-
tion with the Brown School, but must be
done in consultation with Douglas S.'s par-
ents tind must be done in such manner as to
take advantage of the work of the Brown
School and to mold disturbing Douglas S.'s
current placement in the Brown School.

After such consultation and evaluation,
the FISD defendants will immediately de-

velop an individual educational plan which
specifies Douglas S.'s needs and all services
required to meet those needs.

3.

The FISD defendants will thereafter pro-
vide directly or arrange to contract for pro-
vision of, appropriate educational services
for plaintiff Douglas S. without cost, a!-
fording contact with non-handicapped chil-
dren in a normal setting to the maximum
extent appropriate.

4.

Douglas S will remain in the Brown
School until such new placement is availa-
ble, and the FISD defendants must pay the
cost of the Brown School on behalf of
Douglas S. from January 18, 1977, the date
of his constructite expulsion without due
process, until Douglas S. IA affUrticd a new
placement or until appropriate admiiiiitra-
tive bodies bate afforded Douglas S. and
his parents the impartial due process hear-
ing and retiev of such impartial due prac-
ess hearing required b, 29 L' S C § 794 and
described in detail in 20 S C. § 1418.

5.

The FISD defendants shall. while the
foregoing steps :ire in progress, create an
impartial due process hcnring system so
that future complaint, about or concerning
plaintiff Douglas S.'s educational place sent
may be processed admirustratitely The
FIST) defendants shall, in creating and ad-
ministering this system. comply with the
requirements of 20 U.S.C. § 1415 and the
applicable regulations published pursuant to
the Rehabilitation Act of 1973 and the Edu-
cation for All Handicapped Children Act of
1975.

6.

The FISD defendants will take all action
necessary and appropriate to insure thro.
Douglas S. will not he denied treatment and
education in his present educational place-
ment (i. e., the Brow n School) until full
process has Leen afforded Douglas S. and
his parents, including payment of the
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Brown School charges during the period
from January 18, 19'17 until the date %lye.
due process is fully afforded to Douglas S.
and hisarents. The FISD defendants' ob-
ligation to pay the costs and charges of the
Brown School with reference to Douglas S.
shall continue until terminated by written
agreement of the parties or further order of
this Court.

Rei;ef Granted as to "State Defendants"

Defendants M. I.. Brockette, L. Harlf.n
Ford, Don L. Partridge, and Jot Kelly P,t-
ler (hereinafter called "State Defendants')
shall, during the period when the FISD
defendants are complying with the injunc-
tive relief granted above, insure that the
State Defendants are prepared to afford a
review of a decision made with reference to
Douglas S. by the FISI) defendants and in
doing so, shall comply with the procedures
required by 20 U.S.C. § 1415(c) and all
regulations issued applicable thereto.

Security

In compliance with Rule 65(c), the Court
will require Howard S. and Judy S to post
a security bond in the amount of $:)00 for
the payment of such costs and damages as
may be incurred or suffered by any party
who isfound to have been wrongfully en-
joined or restrained. In this connection, the
Court acknowledges that such security is a
mere token and required sedely to comply
with Rule 65(c), but the Court also acknowl-
edges that the acquisition of a bond of the
type which would be re iced to fully pro-
tect the FISD defendants frum any loss
resulting from this injunction would be vu-
tually impossible and could probably be
obtained c ly by posting cash or negotiable
securities equal to the amount of money
which the FISD defendants will he required
to expend in compliance with this prelimi-
nary injunction. The requirement of a.i
excessive or greater bond would in effect
deny Howard S. and Douglas S. the statuto-
ry and constitutional rights which this
Court i3 attempting here to protect.
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MAITIE T., et al..
Plaintiffs

v.

CHARLES E. HOLLADAV, et al.,
Defendants

Civil Action
No. DC-75-31-s

Northern District of Mississippi
Delta Division
ORMA R. SMITH, District Jcige

January 26, 1979

Class action was on behalf of all school children in
the State of Mississippi who are handicapped or re-
garded by their schools as handicapped. Plaintiffs as-
serted that the special education policies and practices
of the state and local defendant officials violated their
tights under the Education of the Handicapped Act,
Section 504 of the Rehabilitation Act of 1973. as
amended, Title I of the Elementary and Secondary
Education Act of 1965, and the equal protection and
due process clauses of the Fourteenth Amendment to
the United States Constitution. Summary judgment
was granted for the plaintiffs, the court declaring. alter
alia, that the defendants had violated the plaintiffs'
rights under EHA to 1) procedural safeguards; 2) ra-
cially and culturally non-discriminatory tests and pro-
cedures used to classify them as handicapped and place
them in special education programs; 3) educational
placement in the least restrictive environment; and 4) a
program to locate and identify all handicapped children
in the state in need of special education services. Con-
sent agreement developed pursuant to court's order
specifies the policies, monitoring procedures and en-
forcement mechanisms to be implemented by the state
defendants to remedy the violations found by the court.

CONSENT DECREE WITH STATE DEFENDANTS
This class action was filed on April 25. 1975 on behalf

of all school age children in the State of Mississippi who are
handicapped or regarded by their schools as handicapped.
The case challenges: (a) the denial of special education ser-
vices to handicapped children who have been either excluded
from school entirely. placed in inappropriate "special educa-
tion" programs, or neglected in regular education clpsses.
(b) the provision of segregated and isolated "special educa-
tion" programs, (c) the use of racially and culturally dis-
criminatory` procedures in the identification, evaluation and
educational placement of handicapped and allegedly handl-
crpped children, and (d) the absence of procedural
safeguards to review decisions of school officials regarding
the identification, evaluation, and educational placement of
these children.
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These policies and practices are challenged as violating
the rights of plaintiffs and the members of their respective
classes under the Education of the Handicapped Act - Part B
(EHA -BI, 20 U.S.C. 1401,er seq . Title I of the Elemen-
tary and Secondary Education Act of 1965 (Title I), 20U.S.C.

24 tart seq.: Section 504 of the Rehabilitation Act of 1973
(Section 504), as amended, 29 U S C 794. and the equal
protection and due process clauses of the Fourteenth
Amendment of the United States Constitution.

Defendants arc the state officials responsible for ad-
ministering Mississippi*,. "special education" and Title I
programs for handicapped children and officials from seven
local school districts: Rankin County. Pearl Municipal Sepa-
rate- North Panola. South Panola, Tate County, Kemper
Cu nty, and Columbus Municipal Separate School Districts.
Ali of the defendants are sued in their official capacities.

Plaintiffs are 26 handicapped or allegedly handicapped:
children residing in the seven local school districts named
above. On September 20. 1977 this case was certified as a
class action, with plaintiffs representing in their claims
against defendar.: state officials the class of "all school age
children in the State of Mississippi who are handicapped or
who are regarded by their schools as handicapped."

On December 13. 1976 plaintiffs filed d motion for
summary judgment based on the Federal Education of the
Handicapped Act. as amended. against defendant state offi-
cials (hereinafter the Department). Charles E. Holladay,
Mississippi State Superintendent of Public Education and
member of the Mississippi State Board of Education; Heber
Ladner and A. F. Summer, members of the Mississippi State
Board of Education: Ralph Brewer. Director of the Division
of Instruction of the Mississippi State Department of Educa-
tion; and, by substitution pursuant to Rule 25 (d), Fed. R.
Civ. P., Walter H. Moore, Assistant Director of the Division
of Instruction, Special Education Section

On July 28. 1977 the Depanment's motion to dismiss
was denied and plaintiffs' motion for summary Judgment was
granted. The Court declared, inter Att.

That the above-named defendants hash vio-
lated the plaintiffs' rights under the Education
of the Handicapped Act and the Education of
the Handicapped Amendments of 1974, 20
U.S.C. 1401 er seq. (Supp. IV. 1974), by
denying their right to

a. procedural safeguard,. including prior
notice and an impartial due process
hearing, to challenge decisions regard-
ing their educational evaluation and
placement. pursuant to 20 U.S.C.
* 1413 (a)(13)tA) (Supp. IV. 1974);

b. a program to lo6te and identify all
handicapped children in the state in
need of special education services.
pursuant to 20 U.S.0 § 1413(b)t IKA)
(Supp. IV, 1974);

c. racially and culturally non-
discriminatory tests and procedures



used to classify them as handicapped
and place them in special education
programs, pursuant to 20 U.S.C.
§ 1413(a)(13)(C) (Supp. IV, 1974):
and,

d. educational programs which are in
normal school settings with non-
handicapped children to the maximum
extent appropriate, pursuant to 20
U S.C. < 1413 (a)(13)( 8) (Supp. IV,
1974)

Order. July 28. 1977.

In relief the plaintiffs sought the development of a plan
by the Department, specifying the policies. monitoring pro-
cedures and enforcement mechanisms it would implement to
remedy the violations found by the Court. When the Court
granted plaintiffs' motion, it ordered the Department to sub-
mit to the Court for its approval, following comment by
plaintiffs and amtetts curiae "the Annual Program Plan for
Fiscal Year 1978 (1978 Plan), which has been introduced in
draft form as defendants' exhibit no. 3. after the document
has been finalized and approved by the appropriate federal
governmental agency in accordance with 20 U.S.C.
§ 1413 A schedule for comment ani final Court action was
also mandated.

On July 7. 1978 the Department submitted to the Court
its 1978 Plan as finally approved iy the federal agency and its
then federally-unapproved 1979 Plan, which has now been
found "substantially approvable" for first-quarter funding
by the federal agency. On August 24, 1978 plaintiffs filed
with the Department and the Court extensive comments chal-
lenging the adequacy of both the 1978 plan and a second,
revised 1979 Plan. On August 9, 1978, ammo curiae also
filed its objections to the Department's Plans.

Following a period of negotiations, plaintiffs and the
Department have agreed to the entry of this consent decree
establishing a plan that is in compliance with the Court's
Order of July 28, 1977, and which settles all claims against
the\ s, le defendants except for the claim of attorneys' fees.
Agreement to the entry of this decree does not constitute an
admission by any party as to any issue of fact or law regarding
the adequacy of 1978 and 1979 Plans previously filed with
the Court, nor does it constitute a waiver of plaintiffs' claim
for attorneys' fees against the Department, nor any defenses
the Department may have against this claim.

It is, therefore, ORDERED, ADJUDGED AND
DECREED:

I This Court has jurisdiction over the subject matter of
all plaintiffs' claim against the defendant state officials and
furisdiction over the persons of the state defendants with
respect to these claims.

2 Pursuant to Rule 23(c)(3) of the Federal Rules of
Civil Procedure. the class to which this decree applies is
defined as all children residing within the State of Missis-
sippi who are ages six 6) through twenty (20), Inclusive. and
who are either handicapped or considered by their schools as
handicapped.
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3. For the purposes of this decree the following detini-
tions shall apply unless a contrary meaning. is indicated in the
text:

(a) "child," "children, or 'schotIl agt.
shall mean a child or children age, six (t.through
twenty (20), inclusive:
(h) "days shall mean calendar days:
(c) "parent" shall mean adult with primary responsibil
ity for the care and protection of a child who is not
employed by a Mississippi public agency for that
purpose:
(d) "entry of this Decree" shall mean the signing of this
Decree by the Court,
(e) "Department" shall mean the defendant state offi
cials named on page 2 of this Decree.
(f) "RST shall mean Regional Screening Team as
defined at pp. 64. et wq., of the Policies and Operating
Procedures for the Mississippi Program for Exceptional
Children, August 1977:
(g) "IEP' shall mean nll% idualized educational plan
as defined by P.L 94.142:
(h) "Regulation" shall have its normal meaning and
indicate a formal written rule or policy adopted by the
Department and made known to the public as haying the
force of law:
(I) "1979 Plan shall mean the Fiseal Year 19-7U Pro
gram Plan for Part B of the Education of the Handi
capped Act, as amended by P I. 94-142, submitted by
the Department to the Federal Bureau ot Education tot
the Handicapped (BEH) and approved by BEH to-
first-quarter funding on August 30. 1978,
(j) "SPED" shall mean special education for handi
capped children:
(k) "SPED Process' shall mean the entire process by
which a child is identified, evaluated. certified JS
ble, and placed in a SPED program:
(I) "EMI(' shall mean educable mentally retarded.
(m) "TMR" shall mean trainable mentally retarded.
(n) "SLD shall mean specific learning disabilities

4. The 1979 Plan and the Department's Regulations are
hereby incorporated in this Decree and shall constitute man-
datory requirements on the Department as if they were set
forth in full in this Decree: except. it' any provision in this
Decree or m any subsequent Court Decree or Judgment
modifies, contradicts, conflicts or is inconsistent in any wav
with any provision in the !979 Kin or the Department's
Regulations, the Court's Decrees shall be controlling

5. All new Department Regulations required by this
Decree shall be adopted by the Department and have the nrce
of law no later the Apnl 15. 179. except as to those regula
tions required by paragraph 15 ot this DeLree. which have
their own separate timetable for adoption

1. CHILD FIND

6 The Department shall promulgate the following new
Regulation:

"In order to insure that all relevant agencies and or
groups within the boundaries of cad) lo, al s,hool
trict are aware of the district's add find ettons and of



the process for referring a child for possible placement
in a special education program for handicapped chil-
dren, the district shad:

"(a) appoint a district employee to direct the child find
effort;

"(b) widely publicize within the district the name of
that person, his or her functions, and the manner
by which he or she may be contacted;

"(c) correspond at least twice a year with agencies or
groups within the district which may have knowl-
edge of handicapped children who are not being
served, explaining the referral process and re-
questing that they refer to the district children
under the age of twenty-one who may be handi-
capped. Agencies which must be contacted are:
local welfare offices, local health department,
local Headstart agencies, and local mental health
agency; and

"(d) make at least two personal contacts per year with
appropriate personnel from each of the agencies
and groups listed in subsection (c) for the purposes
described in that subsection.

"These procedures are in addition to the requirements
previously specifcd in DI-SE-Bulletin No. 48 and its
attachment."

7. The Department shall promulgate the following new
Regulation:

"Annually on March 1. beginning March 1. 1980.
each local school distnct shall submit to the Depart-
ment a written report giving details of child find ac-
tivities over the preceding twelve months. This report
shall include the following:

"(a) A listing of the agencies, individuals, and groups
who were contacted and the manner and die
number of times they were contacted;

"(b) A copy of the basic information which was pro-
vided to the agencies. individuals, and groups (not.
a copy of each piece of correspondence);

"(c) A copy of any publicity which has been released;
"(d) The number of children. listed separately for each

of the following categones, who were:
(i) found (i.e., made known to the district as

potentially in need of special education
[SPED]);

(ii) found and referred for evaluation specifi-
cally as mentally retarded;

(iii) certified by a Regional S. ning Team
(RST) as eligible for SPED t, any hand-
icapping condition;

(iv) placed in SPED following certification;
(v) certified as ineligible by an RST; and

(vi) provided additional evaluation or screening
following RST action."

8. The Department shall collect information from each
local school district sufficient to determine whether there are
children residing in that district who have been certified by an
RST as eligible for SPED but who have not been placed by
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the district in a SPED program. In collecting this information
each year. the Department shall inform each distnct in writ-
ing that in completing columns 5, 10, 15. and 19 of Table 4,
pp. 57-58 of the 1979 Plan. it is required to use the following
definition of "total needing placement".

"total number of children certified as eligible for SPED
by any Regional Screening Team who have not been
placed."

9. The Department shall adopt the notices contained in
Appendix A to this Decree and issue by March I. 1979 a new
DI-SE-Bulletin informing local school districts that: use of
these notices, as modified, is mandatory. receipt of each
notice must be certified, and such verification must be re-
corded by the district in writing.

10. The Department shall:

(a) issue the Parent Information Booklet set forth in
Appendix B of this Decree no later than Apnl IS,
1979;

(b) issue by April 15. 1979 a new DI-SE:Bulletin
requiring each local school districi to

(i) provide a copy of that Parent Information
Booklet immediately to the parents of every
child presently in SPED or in the process of
evaluation for SPED. and

(ii) explain orally to each child's parent.. no later
than the district's next re% le% or revision of
the child's (LP. the intormation contained in
the Booklet.

(c) promulgate the following new regulation.
"Prior to obtaining a written consent for a

child's initial evaluation. each local school district
shall provide, in addition to other materials re-
quired by state and local policies, a copy of the
Department's Parent Information Booklet and an
oral explanation of its contents to the parents of
each child considered for an evaluation."

I I . The Department shall compile the written decisions
of SPED hearing officers and ma) e copy of them available
to the public in a form which does not identify the individuals
or school districts involved This copy shall be available for
review by the public in the headquarters of the Department's
Special Education Section in Jackson. Mississippi. If copies
are desired, the person reviewing the decisions may use pay
copiers within the headquarters bailding

III. LEAST RESTRICTIVE ENVIRONMENT

12. The Department shall initiate by March 1, 1979 and
complete by June 1. 1979 an interagency agreement with
each Mississippi state agency involved in the education or
care of handicapped children. including but not limited to,
the Department of Youth Services. Department of Mental
Health (Divisions of Mental Retardation and Mental Health),
Department of Public Welfare. Education Finance Commis-
sion, and those agenices with him) the Department has
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previously entered into an agreement as reflected in the 1979
Plan. Each ;nteragency agreement shall include, at a
minimum.

(a) the entire "Interagency Agreement" set forth in
the 1979 Plan, Appendix A:

(h) the following specific provisions:
(i) "Each institution administered by

[the agency) shall enter into written agree-
mews with the local school district in which
the institution is located, and such other dis-
tricts as may be necessary or appropriate.
which commit the school districts to provide
appropriate day educational programs for
each child referred by the institution and
commit the institution to provide program
planning and assistance to the districts on
request.

(ii) "In addition to the State Department a
Education's present requirements, each writ-
ten ii dividualized educational plan (IEP) pre-
pared for a child residing in an institution
administered by _ [the agency] shall in-
clude: the date of initial placement in the
institution; the reason for the placement; the
specific steps to be taken by the institution to
obtain a permanent non-institutional resi-
dence and educational program for the child,

,if appropriate (e.g., specific work done with
the child's parents, foster parents, or other
community placement as well as with a par-
tkular school district): and, as one of the IEP
goals, the projected date for this placement.

\ "Four months prior to the child's release
from the institution and placement in a local
school district program (or ar, soon as the
decision is made, if the release is to occur in
less \ than four months), the institution shall
work closely with the school district to pro-
vide a smooth transition. This shall include
providing the district with the institution's
IEP, educational evaluations, other relevant
records, program planning assistance, and
such other assistance as is necessary.

"All steps taken and progress toward
placement out of the institution shall be re-
corded in the child's 1EP file as they occur.

"Each institution administered by the
agency shall also maintain an annual compila-
tion of the length of stay of all residents.:

(c) a detailed written procedure regarding the partici-
pation of parents or surrogate parents at all stages
of the SPED Process for children who are not
living at home. This procedure shall include the
following safeguards:

(i) For children who have been placed by a
court in the legal custody of a public agency
and who are living with foster parents. the
foster parents shall serve as surrogateparents.
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(ii) .For all other children placed b a court in
the legal custody of a public agency. the
agency shalt appoint surrogate parents

;di) For children who are living in an institu
tion, group home or other residential facility
but who have not been placed by a court in the
legal custody of a public agency. the agency
responsible fur their resideattal care shall
make and document at least three attempts to
contact each child's parents tthrough such
methods as letters, telephone calls and home
visits) to inform them of the SPED Process.
provide a copy of the Department's Parent
Information Booklet (set forth in Appendix B
of this Decree), and explain their role as ad-
vocate for their child. if these efforts fad to
involve the child's parents in the SPED Pro-
cess, or if the parents fail twice to attend !EP
meetings set up at a place and time (including
weekends) agreed upon by the parents and the
agency. the ;.geney shall appoint a surrogate
parent for the child unless the child's parents
object to the appointment in writing The
agency shall inform the parents in writing that
the surrogate has been appointed solely tot th-
purpose of representing the child in the SPED
Process, that this has been done because ..f the
importance of securing ins olvaient 'of non-
agency personnel in the SPED Process for
inititutioualtzed children. and that the parents
retain the right to represent their child at any
time they become involved in the SPED

(iv)
Process.

Surrogate parents shall be drawn from as-
sociations of or for handicapped citizens or
from other voluntary organizations pursuant
to a formal written procedure developed by
each agency and set forth in the interagency
agreement.

(v) Surrogate parents shall be competent to ad
vocate for the child, have no interest which
would conflict with that advocacy, not be an
employee of the agency responsible for the
residential care or education of the child. get
to know the child personally. become taliar
with the child's needs. be of the same race as
the child, if possible. and % tgoroush., repre
sent the child at each stage of the SPED
Process.

(vi) Surrogate parents shall be formal!) trained
to advocate for the child in the SPED PilKeSS
arid the method of training shall be described
in the interagency agreement.

(d) a statement that the agency shall cooperate tully
with local school districts when called upon by
those districts to pros ide services necessary for
implementation of a chIld's ealoatton or IEP;
subject to Education Finance Commission (EEC)
approval, in the agreement with the EEC a provi-

(e)



sion insuring that the EFC obtains the Depart-
ment's concurrence before the EFC approves any
request for construction of any stritcrure to be used
for any SPED progrim or service:

13. The Department shall collect information sufficient
to determine whether each local school district is placing its
handicapped children in the least restrictive environment.
This information shall include, at a minimum:

(a) Table 4, set forth at pp. 57-58 of the 1979 Plan,
completed by each local school district annually,
using the following definitions:

(i) in column 3"regular class with resource
room services"resource room services"
shall mean those services which supplement,
but do not replace, the basic core academic
program received by the students in a regular
class and shall include such activities as tutor-
ing and special skill development, relating to
the academic needs of the student and neces-
sary to assist in regular instructional
activities;

(ii) in column 6---"self contained special class-
rooms with part -time instruction in a regular
class "part -time instruction in a regular
class" shall mean at least two crass periods
each day in programs with norphandicapiDed
children in the same age range, one of which
must be an academic ' ubject such as
mathematics, science, reading, English or so-
cial studies, the other may be in such subjects
as art, mimic, physical education or another
academic subject;

(These definitions apply only to completion of Table 4
and do not alter any other definitions of resource or
self-contained classes currently used by the Depart-
ment for other purposes.)
(b) each Department Form SEE-37-78 completed by

the district;
(c) on-site monitoring visits to the district by person-

nel of the Department; and
(d) any relevant individual complaints to the Depart-

ment shoal the district's program or procedures.

10. The Department shall initiate the procedures set
forth in this paragraph whenever it has reason to believe that a
loa school district is not placing handicapped children in the
least restrictive environment. The Department shall have
reason 1. ielieve this is occurring whenever the Department
determine from the information collected pursuant to para-
graph 13 of this Decree or from other sources that 1) the
number of handicapped children being educated with non-
handicapped children is "too low" (as defined in subpara-
graph (0), 2) SPED is being provided in a segregated or
isolated location within the regular school building, OF
3) SPED is being provided in a structure separate from the
regular, school
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(a) The Department shall immediately notify the
district of its findings in writing and require the
district to submit within 14 days a written justifical'
tion for the practice at issue and documentation,
such as copies of individualized educational plans
'(IEPs), to verify the justification.

(b) The criteria for determining whether a practice is
justified for purposes of this paragraph atei
(i) No special' classes. separate schooling, or

other removal of handicapped children from
the regular educational er.Aronment is occur-
ring unless the nature or severity ofthe chil-
dren's handicaps is such that education" in
regular classes with the use of supplementary
aids cannot be achieved satisfactorily, and
integration with non-handicapped children is
occurringng as much as appropriate for each

(ii) No child is placed in a setting where he or she
cannot participate in activities with non-
handicapped age pears unless his or her 1EP
specifically states that such participation is
not appropriate. and

(iii) No handicapped children arc placed in struc-
tures separate from the regular school build-
ing, unless: 1) no more than fifty i30ipercent
of all self-eontaincd and lifts (50) percent of
all resource classes for handicapped children
in the attendance center are housed in such
structures, classes serving a coniparabre
number of non-handicapped children are
housed in comparable structures. and at least
fifty (50) percent of such non handicapped
classes are not Title 1. ESEA; or, 2) the pro-
grams provided in the separate structuresvare
so special that they cannot be provided in the
regular school building.

(c) If the district's written justification satisfies the
criteria set forth in subparagraph (b). !tic district's
SPED program may be approved for funding by
the 'Department. During the next, site visit to the
district by the Department, special attention will
be paid to those classes provided in structures
separate form the regular building to confum
compliance, with the criteria set forth in subpara-
graph (b).

(d) If the justification dots not satisfy the criteria set
forth in subparagraph (b), the Department shall
make a special on-site visit to the district, imple-
ment the monitoring process set forth in paragraph
22 of this Decree, and issue a remedial order
within 45 days of initially notifying the district
pursuant to subparagraph till. Thus remedial or4er
shall specify the steps and timetable that must be
followed by the district to tientedy the problem,
including but not limited to, the relocation of the
class in an appropriate integrated setting or the
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provision of new resource programs with suffi-
cient service:-

(C) The Department shall not approve any portion of
the district's SPED program for funding until all
the criteria set forth in subparagraph (b) have been
met, except

(i) during the 1979-60 school year any school
district listed in Appendix C of this Decree
whkh is not in comp,;ance with the criteria set
forth in subparagraph (b) may continue to
receive funding if all other aspo-ts of its
SPED program ate in compliance with ..this
Decree and the Department receives from the
district by June 1, 1979 a detailed written plan
specifying the steps and timetable by which
all the children'in the respective schools listed.
in Appendix C will be integramd into orr.
grams in regular school buildings by Sep-
temberl, 1980; and

(ii) a limited number of districts failing io satisfy
by September I, 1979 the criteria set forth in
subparagraph (b)(iii)(1) may continue to re-
ceive funding Until September-1. 1980 if all
other aspens of the district' s'SPED program
are in comrliance with this Decreeand if the
district provides written documentation to the
Department demonstrating that it is impossi-
ble for it to bring the SPED program into
compliance sooner than *ptember 1, 1980.
The Department may grant this single one-
year extension for no more than ten (10)
percent of all SPED classes, programs and
services in Mississippi being provided in
separate structures on the date of entry of this
Decree.

(f) The Departmetnt shall consider the proportion of
EMR children in a district's resource prograrrs too
low if less than 80 percent of the children in EMR
programs are being educated part of each day with

(.non- handicapped. children, as measured by the
sum of columns 4 and 6 on Table 4 (completed
pursuant to paragraph 13(a) of this Decree).

IV. PROTECTION IN EVALUATION
(NON-DISCRIMINATORY EVALUATION

AND PLACEMENT PROCEDURES)

15: The Department shall take the follotving steps tb; Irrifsure that the identification, referral, evaluation, program
, development and -SPED placement (i.e., the SPED Process)

of mentplly retardedand learning disabled children in Missis-
sippi is nondiscriminatory and in conformance with the

germs of thikpecree:

(a) Mithin twentytone (21) days of the entry of this. .
Decree the Department shall retain at least three

, consultants, acceptable to the parties. who are
expert in the evaluation of the spacial education
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needs of handicapped children and in the de-
velopment of appropriate and special educa
tion programs. The Department shall retain tiiese
experts for an amount of tune sufficient to allow
them to fulfill their responsibilities under sulyara
graphs (a). (b) and tel of this paragraph Mese
experts shall meetwith Departmns personnel and
other individuals recommended by the parties to
review the Department's policiei and procedure;
and the loCal and regional personnel skills and
practices involved in the SPED Process for men-
tally retarded and learning disabled children.

(b) No later than 165 days from the entry of this
Decree the team of experts 'shall complete and
submit to the parties thei( written recommenda-
tions for modifications in the Department's regula-
tions, policies, procedures. and criteria sufficient
to make the SPED Process non - discriminatory and
in conformance wi.Ii this Decree. The basis for
this recommendation shall be the currently used
SPED Process.

(c) No later than 195 days from the entry of this
Decree the Department shall issue proposed regu
lations, policies. procedures and/oe criteria suffi-
cient", implement the experts' reconiniendations
and them to p;ainttffs for comment and to
the Court Tor approval

(d) Po later than 225 days from the entry of this
Decree the Department shall promulgate iinal reg-
ulations. policies. procedures and:or criteria ap
pro:et] by the Court.

(e) No later than 270 days from the entry of this
Decree the team of experts. in conjunction with
the Departinent shall complete .developthent of
and submit to plaintiffs -for comment and to the
CoUrt for approval:

(i) a written Comprehensive Personnel Assess-
ment Report, assessing the general personnel
skills and training needs oflocal ar'd regional
personnel throughout the State of Mississippi
involved in the SPED Process, and

(ii) a written Training Program. specitying in de-
, tail the staff, methodology; materials,

timelines. -program evaluations. and specific
skills to be acquired by each participant in a
two-year contprehensive stAtewide. program
io train suffiaent numbers of local and reg-
ional personnel.to insure that the SPED Pro-
cess actually being implemented throudout
Mississippi is min-discriminatory and in con-
formance with this Decree.

(f) The Department, with the assistance of such
tional staff and consultants as are necessary, shall
begin implementation of the Training Program by
December 1. 1979 and complete it by Decent-.
her 1. 1981.
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16. By April 15, 1979 the Department shall moon,
'Department Form SE-28-77 to include a neve section entitled
"Recommendations for Placement" which may be com-
pkted by Regiotial Screening Teams and issue instructions to
all Regional Screening Teams and Learning Resource Cen-
ters explaining that they may make program placement rec-

... ommendations when they make eligibility decisiotts.
17. The Department shall promulgate a new regulation

requiring that prior to being certified as handicapped and
`placed in a SPED program, each child must be physically,
screened in &manner that conforms with the physical screelL
ins requirements set fo-t in the current Mississippi ''Pediat-
ric Screening Program," contained in the Bureau of Family
Health Services Procedural Manual.

18. The Department shall promulgate the following new
regulation:

"In the event that a Regional Sckening Team (RST) or
Learning Resources Center acting as RST rulesa child
ineligible forcertificat ion for a particular handicapping
condition, the RST must specify the reason for the
ruling. and, where relevant, the additional information
that should be gathered about the child. The local
school if grict or other agency referring the child shall
inform the child's parents of the RST's eligibility
determidation and recommendation and, unless the
parents withdraw their consent for their child's evalua-
tion, father the additional ir.formation specified by the
RST. If -the district or agency decides to seek a sub-
sequent eligibility determination for the child, the
newly gathered information must be resubmitted to the
original RST. If the district or agency is still di:,satis-:
fied with the eligibility dete -urination, the information
ma$' be submitted to the SPED staff of the Deparunent
for a final eligibility determination. In no case may a
district. or agency seek an eligibility determination
from more than one RST for a single child.

"The entire evaluation process shall conform to the
folloWing timetable:

"(a) Local school district or other agency gathers
all information, ::completes testing, makes
Local Survey Committee determination to
seek RST cenification, and transmits data to
RST (hereinafter ''initial transmission of data

-to AST") within 60 days of a child's initial
refefral for special education. By Septem-
ber 1. 1980 these- steps shall be completeck
within 45 days of a child's initial reftreal for
special education, and by September 1.1981:-
within 30 days.

. RST completes first eligibility determination
and communicates it to district ea agency
within IS days of date of initial transmission
of data to RST.

`'(c) District de- agency informs prverits in writing
of the RST decision 'and of the parents' right
to withdraw consent for furtW:r evaluation cif
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their child if the RST's determination is "in-
eligible and in need of fui.her information" or
if the district or agency disagrees with the
RST's ruling, and unless consent is with-
drawn, the district or agency gathers any addi-
tional information, completes any further test-
ing, and resubmits data to RST ss nhin 30 days
of date ofintitial transmission of data to RST.

"(d) RST completes second eligibility determina-
tion and communicates It to district or agency
within 45 days of date of initial transmission
of data to RST.

"(e) District or agency determines whether to ap-
peal second certification denial to Department
and files appeal with Department within 50
days of date of initial transmission of data to
RST.

"(0 Department makes final eligibility decision
and communicates it in writing, to district or
agency within 65 rays of date of minei trans-
mission of data to RST.

"(g) District or agency inform. parents newriting
of final Department cltgrhility decision within
70 (la! of date of initial tran.roi.sion of data
to RST

19. The Department shall pruin ulgate the following new
regulation:

"Children placed in a special education program
(SPED) may he removed only under the following
circumstances:

"(a) the parent initiates a request to remove his/her
child from SPED and agrees in wntirg to the
removal after consultation with local-school dis-
trict or agency officials:

"(b the child is withdrawn trom school by the parent:
"(c) a due process hearing tor appeal for review by the ,

Department) has resulted in a directive to remove.
the child from SPED:

"(d) the child ha's been re-evalt ated. and determined to
be ineligible fOr SPED by a Regional Screening
Team, and the removal is consistent with the
child's written individualized educational pro-
gram: or

"(e) the child's behavior represents an immediate
physical danger to hint'herse If o others or consti
tutes a clear emergency within tte school such that
removal from school is essential. Such removal
shall be for no more than 3 days and shall trigger a
formal comprehensive review of the child's IFP.
If there is disagreement as to the appropriate
placement of the child. the child's parents shall be
notified in writing of their right to a SPED impar-
tial due process hearing. Serial 3-day removals
from SPED are prohibited.
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"(f) in addition to subsections (a)(e), in the case of a
state agency:
(i) there has been a detennination, pursuant to

the written policy and procedures established
by that agency, that the child is no longer
handicapped and in need of SPED, or

iii) the child's admission to the agency's pro-
gram was pursuant to medical or judicial
order and that order has been modified by the
physician or court.**

20. The Department shall collect and analyze racial data
on EMR and SLID educational programs throughout the State
of Mississippi and implement a comprehensive program re-
garding those local school districts or other agencies with
racially disparate enrollments. In implementing this provi-
sion, the Department shall:

(a) collect data from each district and other agency as
to the racial composition of the district's or agen-
cy's (I) enrollment as a whole, (ii) EMR enroll-
ment. and (iii) SLD enrollment;

th) calculate separately the average statewide place-
ment rates for white children in EMR programs
and SLD programs (i.e., the total statewide white
EMR enrollment divided by the total statewide
white public school enrollment and the total
statewide white SLD enrollment divided by the
total statewide white public school enrollment),
expressed as a percent;

(c) calculate separately each district's or agency's
placement rates for black children in EMR prog-
rams and SLD programs, expressed as a percent;

(d) calculate the difference between each district's or
agency's black placement :atcs and the white
statewide placement rates for EMR and SLD, and
rank the districts and agencies according to the
magnitude of the differences in EMR placement
rates. For those districts or agency programs in
which there are at least 1000 white students in the
total enrollment, the district's or agency's white
placement rates may be iubstituted for the white
statewide placement rate in calculating the EMR
and SLD placement rate differences;

(e) beginning with those districts or agencies having
the largest EMR placement rate differences, pro-
vide technical assistance, conduct extensive on-
site monitoring of remedial programs, and apply
sanctions, if necessary, to ensure that non-
discriminatory testing and evaluation procedures
are used throughout the State. The Department
shall take all steps necessary to bring tha EMR
placement rate difference to less than 1.9 percent
and the SLD placement rate difference to less than
0.25 percent in each district in the State by May 1.
1982. If.the Department is not able to achieve
these goals by May 1, 1982, there shall be a
hearing before this Court at that time at which the
burden shall be on the Department to shoiv by a

i
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preponderance of the evidence as to each school
district in which the p.m! has not been attained,
what steps it has taken to achieve this goal and the
specific reasons why the goal has not been
reached:
collect annually from each district a w; :tom report,
specifying separately the student number, race,
current placement. and date on which the change
in placement occurred fo. each student formerly in
an EMR program and each student formerly in a
SLD program. The Department shall review the
IEPs of students whose placement was changed
when it makes an on-site visit to the district.

V. MONITORING PROCEDURES
FOR TEE DEPARTMF T

21.1 he Department shall establish and implement writ-
ten monitoring and enforcement procedures sufficient to in-
sure that Regional Screening Teams (RSTs) and Leaning
Re source Centers acting as RSTs are in full compliance w ith
P. L. 94-142 and the terms of this Decree. These procedures
shall include at least the following components:

(a) a requirement that each RST complete Department
Form DI-SE-F8 and new Form E-25-75. as mod-
ified at Appendix I) of this Decree:

(b) a requirement that each RST maintain specific
records sufficient to document compliance with
paragraph 5. pp. 65.66 of the Policies and Operat-
ing Procedures for the Mississippi Progran for
Exceptional Children (August, 1977), as amended
by DI-SE-Bulletin #51:

(c) a requirement that specifies for all RSTs a uniform
system of record-keeping:

(d) at least one on-site monitoring visit by the De-
partment to each RST each year, which shall in
elude the following actions:

(i) an interview with each member of the RS r to
determine the specific role plaed art steps
followed by that member in the eligibilit)
determination process This interview shall
include an analysis and justification of his or
her involvement in at least three actual eligi-
bility determinations;

(u) analysis of the RST's completed Form E.
25.75, as modified at Appendix I) of this
Decree, and a significant number of indi-
vidual children's tiles to determine.
- the quality and bases '..or eligibility determi-

nations.
any disparate treatment by race in the RST's
eligibility determination process.

- any irregularities by particular local school
districts or other referring agencies.

(iii) a tvi inn report of findings. a timetable for
compliance; and such fallow -up as is

S,1
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necessary to insure remedial actions are
taken when ordered:

(e) establishment of an effective sanction for non-
complying RSTs, including decertification of
individual RST members or the RST as'a whole.

22. The Department shall establish and implement writ-
ten monitoring and enforcement procedures sufficient to in-
sure that all local school districts and other state agencies
responsible for the education or care of handicapped children
are in compliance with P.L. 94-142 and the terms of this
Decree. These procedures shall includeat least the following
components:

(a) the monitoring procedures set forth in the 1979
Plan, passim; the 1979 Plan-Appendix E: and
the Department's D1-S03ulletin #9 and its
attachments;

(b.) beginning April IS. 1979, extensive interviews
by the Department with the parents of at least
four unrelated handicapped children during each
on-site visit. Parents shall be notified three
weeks prior to the visit, using the forms set forth
in Appendix E of this Decree. The interviews
shall focus on, the nature and quality ,of com-
pliance with each of the requirements of this
Decree, including child fin°s parental notice.
evaluation ofr educational needs. development
of 1EP. procedural safeguards, delivery of ser-
vices, and educational progress toward IEP
goals;

(c) investigation of the adequacy of surrogate par-
ent procedure and implementation of the other
requirements of the interagency agreement, in
addition tk, the components set forth insubpara-
graphs (a) and (b). when mortitonng agencies
other than local school aistricts:

(d) the withholding of P. L. 94-142 and P.L. 89-313
funds from local school districts and other agen-
cies until compliance is achieved. If compliance
is not achieved in a timely manner, such other
sioctions as are necessary shall be used;

(e) specific timelines for the conduct of and
follow-up to the monitoring visits. These
timelines shall conform with those set forth in
paragraphs 23(b)(ii-iv) of thi Decree.

V/. COMPLAINT PF XEDIIRE

23. The Department shall adopt the following complaint
procedures:

(a) In the event the Department receives a
complaint of an individual nature charging
a local school district or any other agency
with non-compliance with any aspect of
P.L. 94.142 or this Decree, the Department
shall inc9nn the parent that he or she has a
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right to a P.L. 94.142 hearing and that the
request for said hearing must he made to the
district superintendent or agency chief.

(b) In the event the Department receives a
complaint charging a district. agency, RST,
or hearing officer with systemic non-
compliance with any aspect of P 1. 94-142
or this Decree, the Department shall im-
plement the following procedure:

(i) Upon receipt of an oral or written com-
plaint, a confidential tile shall be opened in
the Department's Special Education
Section.

(ii) Information as to the exact nature of the
complaint shall be gathered from the person
making the complaint and placed in the file.
Department personnel (the Technical Assis-
tant and/or the Area Contact Person) shall
also discuss the complaint with the school
district or agency (maintaining the confi-
dentiality of the complainant, unless that
confidentiality is w at% ed in writing), write a
report-of prelinimar findings. and send a
copy 01 the report to the district or agency
and the complainant within 10 days of the
receipt of the complaint

(iii) If the report required, subparagraph
(b)(ii) indicates that the complaint is jus-
tified and that the complainant has not been
satisfied, a team of Department personnel
shall conduct an or-site visit to the distric:
or agency program to investigate the situa-
tion further If the team determines that the
district or agency is not in compliance with
P.L. 94-142 or the terms of this Decree, a
detar:ed vritten compliance report. specify-
ing the problem. solutions and timelines.
shall be completid Ail sent to the district or
agency and complainant within 30 days of
the Denartment's receipt of the complaint.

(iv) In Inc event that within 60 (P.'s of the
Department's receipt of the Lomplamt the
district or agency is net implementing the
remedial steps w v.hin the timetable required
by the compliance report. the Department
shall inform the district or agency and the
complainant in -sting that P L. 94- I42 and
P.L. 89-313 funds w withheld from the
district or agency until such time as com-
pliance is achieved The Department shall
give the district or agency an opportunity
for a hearing prior to withholding funds.
The hearing and the withholding. where
ordered. shall he completed within 75 days
from receipt of the complaint Suck other
steps as are necessary to achieve com-
pliance shall also he taken
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(v) At any time during this process, if the De-
partment believes that the complaint has
been resolved and compliance is achieved,
it shall inform the complainant of that fact
in writing aild give the complainant an op-
portunity to respond before the complaint is
convideied closed.

(vi) Information about the complaint process set
forth in this paragraph shall be disseminated
in the Parent Infoimation Booklet 'required
by paragraph 10 of this Decree.

VII. REMEDY FOR CLASS-MEMBERS
FORMERLY CLASSIFIED

AS MENTALLY RETARDED

24. The Department, in conjunction or by arrangement
with each local school district in the State, shall:

(a) identify each person residing in each district in
the State who has all of the following charac-
teristics.

i) was less than 21 years of age on July 28,
1977,

till has been placed in an EMR program at any
time since April 25. 1975,

(iii) was not in an EMR, TMR, or SLD program
or was not in school at all on December 1,
1978, and

(iv) has not received either a high school di-
ploma or a Department-approved SPED di-
ploma or certificate issued while in an
EMR, TMR, or SLD program:

(b) determine for each person identified pursuant to
subparagraph (a) who is in school but not in a
SPED program. whether the person is making
satisfactory progress sufficient to obtain a high
school diploma prior to his or her twenty-first
birthday. "Satisfactory progress" shall mean
achieving at least the average annual statewide
gain set forth in the most recent report of the
Mississippi Educational Assessment Program
and placement in a grade which would allt,o, the
person to obtain a diploma prior to his or her
twenty-first birthday with normal annual
promotions:

(c) provide each person identified pursuant to sub-
paragraph (a) who is not in school or who is not
making "satisfactory progress" in school one of
the following programs of education:

(i) if the person'is less than 15 years old, a
program of tutorinVmd intensive academic
assistance sufficient to bring the person up
to a level of academic achievement which
should allow the person to receive a high
school diploma. The services to be pro-
vided in this program and the achievement
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goals must be set forth in a written educa-
tion plan developed with the opportunity for
parental input:

(ii) it the person is IS yea' s of age or older, the
choice by the person of either
(A) the program and procedures set Iorth tit

subparagraph (c)(i), or
(B) a preparation program for the Graduate

Equivalency Diploma and a vocational
course of study chosen by the person
from available programs,

(d) ensure that all eligible persons (as defined by sub-
paragraphs (a). (h), and (c)) have been notified
and given the opportunity to enroll in the educa-
tion programs required by this paragraph This
shall be accomplished by the following steps.
(i) by May 1, 1979 each eligible person who was

in an EMR program at any time since Sep-
tember 1. 1977 shall receive a copy of the
notice set forth in Appendix F of this Decree
by registered mail, and if there :las been no
response within ten (10) days, this shall be
followed up by telephone notice.

(ii) beginning by May I 1979 each local school
district shall conduct an ex tenso e publicity
and outreach program, in comormance with
the Procedures set forth at pp. It) !2 of the
1979 Plan and paragraph (I of, this Decree.
publicizing widely the notice se( forth in Ap-
pendix F of this DeCrcc This oublicity and
outreach program shall continue until October
15,1979:

(iii) tt r education programs required by this para-
graph shall begin no later tan one week after
the opening of the 1979-80 school year En-
rollment s'aall begin by May 1, 1979 and be
kept open at least until October 1 S. 1979.
unless a person can show good cause for en-
rollment after that date:but before January 1.
1980:

(c) ensure that regardless of the option chosen, each
person has the opportunity to receive educational
services until the program has been s.:nsfactordy
completed or for a period of time equo.alent to the
difference hem Len the person's age upon removal
from the EMR program and the age of twenty -one
These services shall continue beyond the person's
twenty-first birthday, if necessary

VIII. NAMED PLAINTIFFS AND LOCAL SCHOOL
DISTRICT DEFENDANTS

25. The Department shall insure that no later than April
1, 1979 each of the named plaintiffs in this action is provided
the opportunity for an appropmte educational piogram. in
conformance with either F' L 94-142 or Paragraph 24 of this
Decree.



26. The Department shall report to plaintiffs by April 1,
1979 on the status of each of -the named plaintiffs in this
action. This report shall include:

(a) for plaintiffs presently attending school, a descrip-
tion of 'he specific educational program and re-
lated services being provided. '.he names of the
teachers providing such programs or services, the
location in which such programs or services are
pr8vided, and the extent of participation in pro-
grams and activities with non handicapped
children;

(b) for plaintiffs no longer attending school, the last
date of school attendance, the reason for leaving
school, a description of the last program attended,
and any educational programs or services received
since leaving school;

(c) any steps taken by the Department since the entry
of this Decree to insure the plaintiff is provided an
appropriate educational program;

(d) a timetable for any furthel steps to be taken by the
Department.

27. Upon receipt'of the report required by paragraph 26
of this Decree and documentation as defined in paragraph 28
of this Decree demonstrating that each named plaintiff resid-

. ing in North Panola, South Panola, Tate County. Kemper
County and Columbus Municipal Separate School Districts
has been provided the opportunity for an appropriate educa-
tional atogram, plaintiffs shall file with the Court for its
approval a stipulation of a voluntary dismissal, pursuant to
Rule 41(a), Fed. R. Civ. P., of all claims against the
defendant- officials from that district. Upon receipt of
report and documentation regarding the named plaintiffs
residing in Rankin County and Pearl Municipal Separate
Sch al Districts, plaintiffs shall file a similar Rule 41(a)
stipulation dismissing the claims remaining after summary
judgment was granted against defendant-officials in these
districts.

28. Documentation required by paragraph 27 to be pro-
vided plaintiffs shall consist of the following:

(a) for plaintiffs presently attending school in a SPED
program, a copy, of the most recent IEP and
teacher report:

(b) for plaintiffs presently attenoing school but not
placed in a SPED program, a copy of the most
recent teacher report and documentation indicat-
ing that the parents, or the plaintiff, if over 18
years of age, have been informed of the plaintiff s
right to an appropriate educational program under
P.L. 94-142 or paragraph 24 of this Decree and
accept or reject the programs offered;

(c) for plaintiffs not attending school, documentation
indicating that the parents, or the plaintiff, if over
18 years of age, have been informed of the plain-
tiffs right to an appropriate educational program

8P
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under P.L. 94-142 and paragi aph 24 of this Decree
and accept or reject the programs offered;

(d) for plaintiffs described in subparagraphs (b) and
(c) who accept the programs offered, documenta-
tion indicating that the 1EP meeting or nthereduca-
tioaal plan meeting with the parents has tak..n
place !aim to April I. 197a

29. Prior to November 15. 197a the Department shall
conduct on-site monitoring visits. iu conformance with para-
graph 22 of 'this Decree, to the North Panola, South Panola,
Tate County, Rankin County, Kemper County, Pearl Manic-
ipal Separate, and Columbus Municipal Separate School
Districts. Plaintiffs shall be given the opportunity to have
their representatives accompany the Department on each of
these visits and shall be notified of the schedule of visits at
least 30 days in advance.

IX. REPORTING, RECORDING AND MONITORING
IMPLEMENTATION OF THIS DECREE

30. The Department shall provide plaintiffs a copy of
each of the following documents within 10 days of its receipt
or issuance by the Department.

(a) all regulations. Dl-StaBulletins. program instruc-
tions, data instructions and fomis pertaining in any
way to the implementatien of this Decree, includ-
ing but not limited to. those required by para-
graphs 6.9, 10(b). 10(c). 13;a), 13(f). 15(d),
16 -19, 21, and 22;

(b) Table 4, set forth at pp. 57-58 of the 1979 Plan, as,
completed annually by, each local school district;

(c) the contract entered into with the experts retained
pursuant to paragraph 15 of this Decree; ;

(d) each remedial order issued pursuant to paragraphs
14(d) and 23(b) of this Decree,

(e) the Department's annual or periodic schedule of
on-site monitoring visits to lo;:al school districts,
RSTs, and other state agency programs;

(f) the Department's written notice to local school-
districts informing them of their obligations under
paragraph 24 of this Decree

31. The Department shall provide plaintiffs with a re-
port on the progress of implementation of this Decree on
January 15, 198a, covering the period from the entry of tais
Decree through December 15, 1979, and then annually on
September 1 (beginning September I, 1980). covering each
preceding school year. This report shall include, but not be
limited to: (Each paragraph reference below is to a paragraph
in this Decree]

(a) the date of each interagency agreement entered
pursuant to paragraph 12;

(b) a description of the Department's activities under



paragraph 14. including:
(i) the names of each local school district receiv-

ing a notice pursuant to paragraph 14(a) and
the date the notice was sent,

(ii) ' the names of the districts providing satisfac-
tory justificati:ons pursuant to paragraph
14(c)

(iii) the names of each district visited pursuant to
paragraph 14(d) and the dates each visit
occurred,

(iv) the name of each school listed in Appendix C
which has been found by the Department to
satisfy the criteria set forth in paragraph
14(b),

,(v) the name of each district allowed to receive
funding pursuant to the exemiifion set forth in
paragraph I4(e)(ii) and the number of SPED
classes provided in separate structures by
each such district,

(c) the name of each local school district. RST, and
other State agency program to which the Depart-
ment has conducted an on-site monitoring visit in
conformance with paragraphs 21 and 22, the date

'.. Of each visit, an4,the length of time spent and
number of Department personnel conducting the

t visit; .. .
...-------.

(d) a description of the specific steps taken to imple-
ment the Training Program required by paragraph
15(f), including, the number of Department and

, other personnel conducting the training, the name
of each district in which training is currently in
progress, the name of each district in w h train-
ing has been completed, and the num of per-
sons who have completed training;

(v) the EMR, SLD and total enrollment by race for ,
each school district in the State collected pursuant
to paragraph 20(a);

(f) the number of ''second RST eligibility determin i- .
flans". as described in paragraph 18(d), listed by
suspected handicap and referring school district,

(g) the number of "final Department eligibility deci-
sions", as described in piragraph 18(f), listed by .

suspected handicap and referring school district
(indicate the amount of overlap between sulwara-
graphs (f) and (g), if any);

(h) the number, of individual complaints received by
the Department, listed,by school distnet involved;

(i) the number of systemic complaints received pur-
., suant to paragraph 23(b), listed by school district

arid non-compliange issue.involved;
(j) data on the Department's remedial program for

glass-members formerly classified as mentally re
tarded, listing separately for each school district in
the State:
(i) the number of persons meeting all the criteria

set forth in paragraph 24(a),
OW the number of persons who received the

notice required by paragraph'24(d)(i),
(iii) the number of persons satisfying the criteria

set forth in paragraph 24(a) who are not. Dist
separafely1
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(A) in school,
(B) making "satisfactory progress" in

school (as defined m paragraph 24(h),
(iv) the number of persons in subparagraph

( I)(iii)(A) of this paragraph who selected the
program option described in Ills! separately)
(A) paragraph 24(c)(i).
(B) paragraph 24(001)(A).
(C) paragraph 24(c1(11)(B);

,(v) the nu aher of persons in subparagraph
(1)(iii)(B) of this paragraph who selected the
program option described in., f list separately I

(A) paragraph 24(0(i).
(B) paragraph 24(c)(d)(A).
(C) paragraph 24(c)(11)(13).

(k) a description of the status of each of the named
plaintiffs in this action, including all of the infor-
mation required by paragraph 26(a) and (h).

32. In it.. Jackson. Mississippi headquarters, the De-
partment shall maintain and make available to plaintiffs for
inspection and copying, upon 5 days notice. each of the
documents and files speified in this paragraph para-
graph references are to paragraphs of this DZ:cree

1

(a) Each local school 'district's child had .eport,re
(wired by paragraph 7.

(b) Each interagency agreement required by Para-
' graph 12; -

(c) All SEE-37-78 and an comparabt ilbsequent
updated forms completed by school oistrim;

(d) Each-local school district justification required by
the Department pursuant to paragraph 14(a) and
each district plan required by paragraph 14(e)(1)
and (ii):

(e) , the data on EMR and SLD transfers from each
local school district required by paragraph 20(t):

(f). all reports and records resulting from on-site visits
to local school districts, programs of other State
agencies, and RSTs, made pursuant to paragraphs
21 and 22;

(g) All files regarding complaints of systemic non-
compliance pursuant to paragraph 1,;(b)

33. Either in its Jackson. Mississippi headquarters or at
the locatio:i of each RST, the Department shall make a% ail-
able to plaintiffs for inspection and copying. upon 5 days
notice, all completed forms E-25.75 and DI-SE-F8. and any
comparable. si.bsequent up-dated tbrins.

34. Annually, the Department shall provide plaintiffs or
their representatives the opportunity to accompaa it on
on-site monitoring visits, as Jescrtbed in paragraphs 2I and
22, of this Decree, to at least four (4) local school districts.
two (2) RSTs and three'( 3) programs of other State agencies.
These opportunities to observe on-site visits shall.be in addl-

.. tion to those provided plaintiffs pursuant to paragraph 29 of
this Decree Based on' the schedule to be pro. aled pursuant to
paragraph 30(e,, lilaintiffs shall choose which on-. ite visits
to observe and gore the Department seven days notice of each
visit they will join Plaintiffs sh.,Il he given the oppotunity to
observe all actions t ,ken b) ,he Department during the s !sit.
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including any parent interviews, and shall have the opportu-
nity to review all district, agency, or RST files relevant to the
SPED Process.

35. The parties and their represent tives shall continue
to be bound `, requirements of the Protective Ordersigned by the Court on March 5, 1976.

X. NOTICE TO THE CLASS

36. Within ten days if the entry of this Lecree, the
Department shall give notice of this Decree to the class
represented by plaintiffs.

37. The form of the notice required by paragraph 36
shall be agreed upon by the parties to this Decree. The notice
shall afford members of the class an opportunity to file
objections to this Decree with theClerk ofthis Court within
fifteen days following the date of the initial publication of the
notice. If there are any objections, there shall be a hearing by
the Court on this matter at 9:00 a.m. on February 22. 1979 in
Oxford, Mississippi. Otherwise, this Decree shall become
final without any further action by this Court.

Xl. NOTICE TO PARTIES

38. Ally notice, report or communication required by
this consent decree or made pursuant to this consent decree
shall be sent by first class mail, postage prepaid, as Mows:

To Plaintiffs:

Daniel Yohalem, Esq.
1520 New Hampshire Ave., N.W.
Washington. D.C. 20036.
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To the Defendants:

C. Bradshaw Farber, Esq.
Giles W. Bryant, Esq.
Office of the Attorney General
Post Office Box 220
Jackson, Mississippi 39205

Either party may change the above designated addressee or
address by notice to the otherparty. A copy of the notice shall
be filed with the Clerk of this Court.

X11. JURISDICTION

39. The Court retains jurisdiction of this action for
purposes of granting further relief or other appropriate or-
ders. Any party to this Decree may, for good case, petition
for modification of the Decree or an portion thereof.

40. One year after the entry of this Decree the Court
shall hold a hearing to \determine the status of compliance
with this Decree and whether any further relief is necessary
front the Department.

41. The terms and conditions of this Decree shall be
binding upon each of the defendant state officials, their
agents, employees and representatives, and upon their suc-
cessors in office without the necessity for formal
substitution.

42. Except for the hearing provided for in paragraph 40
above, if any of the parties have any questions as to the terms
or provisions of this decree, or compliant: .vith said terms or
provisions, the parties shall first attempt to negotiate in good
faith to resolve any such issues between themselves prior to
moving the Court to resolve the issues or requesting imposi-
tion of sanctions by the Court.

SO ORDERED, this, the 26th day of January, 1979.

it



MRS. A. J., on behalf of herself and her
daughter, K. J.,

Plaintiff
v.

SPECIAL SCHOOL DISTRICT NO. 1,
Defendant

Civ. No. 4-77-192

United States District Court
D. Minnesota, Fourth Division

October 12, 1979

Mac Laughlin; District Judge

Ccunsel for Plaintiff: William F. Messinger,
Minneapolis, MN; James E. Wilkinson, 111,
Coalition for the Protection of Youth Rights,
Central Minnesota Legal Services, Minneapolis,MN

Counsel for Defendant: Frederick E. Finch,
Fredrikson, Byron, Celbom, Bisbee & Hansen,
P.A., Minneapolis, MN

Action brought pursuant to 42 U.S.C. $ 1983 tochallenge the lawfulness of procedures utilized by aschool district (LEA) in the 15-day suspension of achild for disciplinary reasons. The plaintiffs, a motherand her daughter, alleged that the LEA did not complywith the State's "Pupil Fair Act," Minn. St.§§ 127.26 - 127.39, or with Federal and State statutes
concerning handicapped students. At .the time of hersuspension, the student was the subject of an ongoing
"formal educational assessment," as defined in Statestatutes and regulations, but was not being treated as aspecial education student

or handicapped child by theLEA; nor had the ongoing assessment process yetculminated in any identification of the student as ahandicapped child or any proposed course of action asto her future educational
placement. Plaintiff soughtdeclaratory and other equitable relief, as well as attor-neys' fees pursuant to 42 U.S.C. § 1988

HELD, plaintiff isentitled to a declaratory judgmentthat the 15-day suspension was unlawful under Statelaw and to have expunged from her school records anyreference to th suspension This relief is appropnate
, even if the rounds for her suspension were appropri-\' ate, and even if she would have been suspended in 2nyevent, because the procedures utilized by the LEAwere deficient under the State's "Pupil Fair DismissalAct"

(c) -1980 CRR Publishing Company,
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School officials had no obligation to treat the Student
asa handicapped or special eduCation student when the
suspension was imposed, and, therefore, it was un-
necessary provide additional hearing proceduresor a
formal hearing. State and Federal f§ 1415(b)i 11101
hearing procedures are clearly designed to minimize
tne risk of misclassification and to provide input of the
parent and child in the identification or classification
decision; thus, schools are under a clear obligation to
make the classification decisions through an exclusive
formal process. For defendants to have treated the
student as handicapped on the basis of an assumption,
as plaintiff contesded, would have required defendants
to ignore and even violate Federal and State law con-
cerning classification or identification.

MEMORANDUM AND ORDER

This is an action brought pursuant to 42 U.S.C.
by Mrs. A. J. on behalf of herself and her daughter K I
which challenges the lawfulness of the procedures utilized by
Special School District No. I, the Minneapolis Public
Schools, in ordering that K. J. be suspended from school for
15 days for disciplinary reasons. The jurisdiction of this
Court is predicated on 28 U.S.0 § 1343(3). Plaintiff has also
asserted a pendent State law claim which challenges the
defendant's compliance with the Pupil Fair Dismissal Act,
Minn. St. §§ 127.26 - 127.39. Fut ther, plaintiff alleges that
defendant has not complied with Federal or State statutes and

' 42 U.S.C. § 1983 provides:

Every person who, under color of any statute, ordinance.
regulation, custom, or usage. of any or Territory,
subjects, or causes to be subjected, any citizen of tin.
United States or other person within the jurisdiction
thereof to the deprivation of any nghts. privileges, or
immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in eon).
or other proper proceeding for redret

Pursuant to an agreement of .zounsel. Mrs ls J and K. 1
have proceeded throughout this litigation without using their
names, in order to avoid ..ny possible `stigma which could
result from public disclosure of their identities.

DO



regulations concerning handicapped students. Plaintiff seeks
declaratory and other equitable relief, as well as attorneys'
fees pursuant to A2 U.S.C. § 1988. The Court, having consi-
dered all of the evidence presented at trial, as well as the
stipulation of facts entered into by the parties, hereby makes
the following findings of ardind conclusions of law pur-
suant so Federal Rules of Civil Procedure 52(a).

On May 16, 1977, K.J , at the time an eighth grade
student at Anwatin Middle School, a part of defendant's
school system, was suspended for a period of i 5 school days
by assistant principal David King. The present controversy
stems from the allegedly unlawful procedures utilized by the
Minneapotis school administration in effectuating this sus-
peasioo. The 15-day suspension resulted from a fight K. J.
was involved in with another student on May 16, 1977. After
being sent by her an teacher to assistant principal King's
office, and after failing to find him in his office, K. J. wen: to
the counseling department area, where she harassed other
students and a secretary. Mr. King found K. J. in the coun-
seling area and took her to his office, when he allowed K. J.
to explain her version of the facts involving the fight in art
class and the, incident in the counseling area, as required by
Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42 L.Ed.2d 725
(1975). There is no dispute as to whether the requ:rernents of
Cosi were followed here. In this informal conference be-
tween K. J. and Mr. King, K. offered no explanation of
her behavior, and did not deny that the incidents in question
had transpired. At the conclusion of their conference,
Mr. King informed K. J. that she was suspended from
school for 15 t'

On May 17th, Mr. King prepared the required "notice
of formal suspension," which was delivered to Mrs. A. J.
on the same day along with a document entitled "alternative
education program." The "notice of formal suspension"
served on Mrs. A. J. included a statement of the facts under-
lying the suspension, the grounds for the suspension, a
description of testimony, and a readmission plan. The read-
mission plan, which is mandated by Minn. St. § 127.2 r,
subd. 10, provided that "[tdomework to be !applied and
request for demissions from school for the remainder of the
1976/77 school year with referral to SERCC foe placement at
Bryant YES Center school year 1977/78." The term "dern:s-
aim" relates to the removal of a student, either from the
school building, the school system. or a school program.
SERCC. the "Special Education Referral Coordinating
Committee" is a committee of the Minneapolis school sys-
tem which examines the educational programs or placements
of students referred to the committee, and determines
whether the student needs special education services. The
Bryant YES Center is a Level V special education program
which is operated by the Minneapolis Public Schools. See 5
MCAR EDU 1208.11. The form served on Mrs. A. J.
which was entitled "alternative education program" pro-
vided that "(w)hile K. J. is suspended fro.n school the fol-
lowing alternative education will be provided to him/her:
thlomework to be supplied . ."

Prior to K. 1.'s May 16th suspension, her behavior had
led to other disciplinary me sures being taken against her. On
February 25, 1977. K. J. was sent hoMe for a day for disci-
plinary reasons. On May 2, 1977, approximately two weeks

\\,
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before the 15-day suspension in issue here. K. .1 was sus-
pended for a five-day period for fighting with another
stu nt.'During the 1976-77 school year. K. J. was not
receiv special education services. As a result of these
behavior problems and K. J.'s academic performance., a
conference was held on May 10, 1977, at the Anwatin
School with respect to K. J.'s school problems. Assistant
principal King, Ms. Janet Anderson (the Anwatin social
worker), Mr. Grommesh (a counselor at Anwatin),
Mrs. A. J., and Ms. Clark (a companion of Mrs. A. J.)
were present at the May 10th meeting. At this meeting,
Mrs. A. J. signed a parental consent form which authorized
an evaluation of K. J. to determine if she was in need of
special education services. On May 20th, Mrs. A. J. signed
another parental consent form authorizing a psychological
evaluation of K. J. A diagnostic prescriptive specialist for
the Minneapolis schools tested K. J.'s academic progress
during May of 1977 and a report was submitted by this
specialist on June 2, 1977. Also, on May 26, 1977, K. J.
was given a psychological evaluation by the school psychol-
ogist The findings of the psychologist were summarized in a
report dated June 16, 1977. Thus, at the time K. J. was
suspended for 15 days on May 16th, she was the subject of an
ongoing "formal educational assessment" as that term is
described in Minn. St. § 120.17 and 5 MCAR EDU 120B.12
r id EDU 124.' As of May 16th, K. J. was not being treated
as a special education student or handicapped child by the
defendant school system, and the ongoing , assessment proc-
ess had not yet Culminated in any identifif lion of K. J. as a
handicapped child or any proposed course of action as to
K. J.'s future educational placement.

K. J. returned to Anwatin School on June 8, 1977, after
being out of school for 15 school days. During the 15-day
suspension period, K. J. was given homework from her
regular classroom teachers, which was delivered to K, J.'s
home by the school social worker. The homework was
picked up by the school social worker towards the end of the
suspension period, and returned to K. J. 's teachers for grad-
ing. No other instructional services were provided to K. .1.
during the suspension period, and thes homework amounted
to the entire "alternative program" designed for K. J. pur-
suant to Minn. St. § 127.27, subd. 10 and the applicable state
regulations and school board policies. Apparently as a result
f administrative oversight, the referral to SERCC made by

assistant principal King in K. .1.'s readmission plan was
never consurer......: and K. J. remained at Anwatin for the
remainder of the 1976-77 school year.'

A "formal educational assessment" is defined in the Min.
nesota regulations as 'an individual es aluation, conducted in
accordance with recognized professional standards and the
provisions of EDU 124, of a person's performance and/or
development for the purpose of determining the need for
initiation or change in his or her educational progr4m includ-
ing special education seivices. 5 MCAR EDU 1208.12.

Despite Mr. King's recommendation that the orospect of
special education services be provided to K .1. at the Bryant
YES Center, the referral was never accomplished Indeed.
K. J. remained at Anwutin until the fall of 1977. when she
was involved in another fight and her placement finally



Plaintiff's challenges to the May 16th suspension of
K. J. involve constitutional, as well as Federal and State law
arguments. With respect to the plaintiffs State law claims,
she argues that the defendant's interpietation of the Pupil Fair
Dismissal Act, Minn. St. §§ 127.26 - 127.39, is erroneous.
In this regard, plaintiff challenges the school system's prac-
tice, as in this case, of providing homework as the sole
"alternative program" to students suspended for more than
five days, Furthermore, plaintiff contends that a formal hear-
ing is necessary under the Pupil Fair Dismissal Act in the
event a student is suspended for more than five days, and that
the school's practke of initially imposing three consecutive
five day suspensions, for a total of 15 days, misconstrues
Minn. St. § 12727, subd. 10. Plaintiff also argues that
school officiali, at the time of her May 16th suspension,
perceived K. J. as a handicapped student, and therefore a
more formal hearing than the informal administrative confer-
ence provided was warranted because of K. J.'s handicapped
status. Finally, plaintiff submits that the procedures utilized
by the defendant in suspending K. J. for 15 days were so
deficient o to deprive her of procedural due process under
the Fourteenth Amendment. In this connection, plaintiff
points out that the informal hearing mandated by Goss v.
Lopez.419 U.S. 565,95 S.Ct. 729,42 L.Ed.2d 725 (1975) is
applicable only to suspensions of ten days or less, and as the,
suspension involved here exceeded ten days, more formal
hearing proceduiei should have been implemented.

1.

The Minnesota Pupil Fair Dismissal Act

The Pupil Fair Disinissal Act, Minn. St. §§ 127.26 to
127.39, was enacted in 1974. This act prescribes elaborate
for.nal hearing procediires to be utilized in the event the
school administration attempts to expe: or excludes a student,
but provides only that an "informal administrative confer-
ence" transpire before a pupil is suspended. See Minn. St.
11;127.31. 127 30, subd. I. The "informal administrative
conference" required by Minn. St. § 127.30, subd. 1 is
designed to function as the equivalent of the "informal give
and take between student and disciplinarian" required by
Coss. Goss v. Lopez, 419 U.S. 565, 584, 95 S.Ct. 729, 741,
42 L.Ed.2d 725 (1975).

C

changed, with Mrs. A. I.'s consent; to the Bryant YES
Center.

' Minn. St. 4127.27, subd. 4 and subd. 5 define exclusion
and expulsion resuectively, as follows:

Subd. 4. "Exclusion" means an action taken by the
school board to prevent enrollment or reenrollmcnt of a
pupil for a period that shall not extend beyond the school
year.

Subd. 5. "Expulsion" means an action taken by a
school board to prohibit an enrolled pupil from further
attendance for a period that shall not extend beyond the
school year.

As Minn. St. 4127.27. subd. 10 allows consecutive suspen-
sions to be imposed provided that the total time period does
not exceed 15 days, by implication. any temporary removal
of a student from school which exceeds 15 days in length is

definititm an expulsion, which requires the use of the
Tonnal hearing procedures embodied in Minn. St. 4127.31.
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A. Suspension for Fifteen School Days

The critical section for purposes of this proceeding is
Minn. St. § 127.27, subd. 10, which provides:

"Suspension'' means an action taken by the
school administration. under rules promul-
gated by the school board. prohibiting a pupil
from attending school for a period e f no more
than five school days. This definition does not
apply to dismissal from school for one school
day or less. Each suspension action shall in-
clude a readmission plan. The readtnission
plan shall include, where appropriate, a pro-
vision for alternative programs to be im-
plemented upon readmission. Suspension
may not be consecutively imposed against the
same pupil for the same course of conduct, or
incident of misconduct, except where the
pupil will create an immediate and substannai
danger to persons or property around him. In
no event shall suspension exceed 15 school
da' s, provided that an alternative program
shall he implemented to the extent that sus-
pension exceeds five days.

[Emphasis supplied. I This provision, or the Act, has not been
interpreted by the Minnesota Supreme Court.' The problem

The issue of abstention can be raised by the Court sua
spotlit. Bellotti v. Baird. 428 U.S. 132.96 S.Ct. 2857.39
L.Ed.2d 844 (1976). The Court has determined that absten-
tion would be improper under the circumstances. The equita-
ble doctrine of abstention was initially developed in Railroad
Commission of Texas v. Pullman Co , 312 U.S. 496, 61
S.Ct. 643, 85 UFA 971 (1941) wherein the Supreme Court
held that it would defer exercising its junsdiction to decide a
case until the State courts determined unresolved issues of
State law, the resolution of which might obviate the 'necessity
to decide a Federal constitutional question. Pullman was
concerned with a State regulation w hich was challenged as
racially discriminatory, but the unresolved State law Issue
concerned the power or jutisoic:. the State agency to
enact such a regu lat. Thus, if an, ..sate law there was no
power to enact the regulation, the Federal constitutional
claim became non-existent See, e.g.. Elkins v. Moreno. 435
U.S. 647, 98 S.Ct 1338, 55 L.Ed.2d 614 (1978); Boehning
v. Indiana State Emp. Ass" n. Inc., 423 U.S. 6, 96 S.Ct$168.
46 L.Ed.2d 148 (1975).

In the instant litigation. plaintiff has claimed that more
formal hearing procedures are constitutionally required
under the Fourteenth Amendment for disciplinary suspen-
sions of 15 days. The construction of the Pupil Fair Dismissal
Act involves three central issues. The first issue is whether
the school administration may impose three consecutive sus-
pensions at an initial :donna! administrative conference.
Another issue concerns the question of whether homework is
a sufficient altemative program under the Act when students
are suspended for more than an initial five-day period. The
final issue relates to whether the Pupil Fair Dismissal Act
requires a hearing with formal procedures in the event that the
suspension period exceeds five school days.

Abstention is not proper where the resolution of the State
law issues would not change the nature of the constitutional
claim, or obviate the need to determine 'he constitutional
claim. Zbaraz v. Quern. 572 F.25 582 (7th Cur. 1978):
Wright, Miller & Cooped 17 Federal Practici & Procedure,



In construing this provision is apparent, as the section pur-
ports to allow the suspension period to reach 15 school days
while unambiguously defining the term **suspension" as an
action by the school administration which excludes a student
from school for "no more than five school days." The
question presented is under what circumstances can suspen-
sibns which tun for fifteen days be imposed, and what proce-
dures under the statute are required to effectuate suspensions
which exceed the five-day maximum. The Minneapolis
Board of Education interprets Minn. St. §-127.27, sutl. 10
in its Policy No. 5202 as follows:

(tihe suspension period may, however, be
extended up to 15 school days if a deterrnina-

.) Lion is made the pupil will create an im-
mediate and substantial danger to persons or
property around him andif an alternative edu-
cational program is implemented after five
days of suspension.

The defendant's interpretation of the Pupil Fair Dismissal
Act allows school administhtors. in -the event a pupil is
deemed to present an immediate and substantial danger to

;4247 (1978). The issues with respect to the sufficiency of
the alternative pthgrain provided K. 1., or the power of ttse
school administration to impose a IS-day suspension at an
initial informal conference. have no bearing or relation to the
constitutional issue of whether more formal hearing 2roce-
dusts are required for a f5-day suspension. As these two
issues have no relevance to the constitutional questions in
issue here, any construction of the Pupil Fair Dismissal St
by a State court as to these State law issues wbuld haveirio
bearing on the necessity, to adjudicate the Federal constitu-
tional claim. In short. any resolution of these State law issues
by a State court would not "materially change the nature of
the problem. Bellom t Baird. 428 U.S. 132. 147.96 S.Ct.
2837. 2866. 49 L.Ed 2d 844 (1976), citing Harrison v
NAACP. 360 U.S. 167. 177. 79 S.Ct. 1025.3 L.Ed.2d 1152
(1959). In this context, abstention is not proper. Zburaz v.
Quern. 572 F.2d 582 (7th Cir. 1978).

The issue raised by plainttif as to whether the Act itself
requires formal hearing procedures after aive-day suspen-
sion period. of course, is certainly relevant to the need to
determine the constitutional issue of whether formal hearing
procedures are required for a IS-day suspension under the
Fourtmitth Amendment. However. a "mere absence of judi-
cial interpretauott does not necessarily render Ethel meaning
(of the State law issues1 unsettled or uncertain." B T Invest-
ment Mgrs., Inc. v. Lewis. 559 F.2d 950, 954 (5th Cir.
1977). In the present case. it is absolutely clear that the Pupil
Pair Dismissal Act does not afford suspended students a
formal hearing of any sort. See Minn. St. *127.30. subd. I.
As the state law is "plain and unambiguous" in this regard.
abstention would not be proper. MaeBride v. Exon.558 F.2d
443. 441 tildr Cir. 197, ).

As the Court has determined that abstention in this case
would be inappropriate, a I as the Court unquestionably has
jPiliadiction to decide the Federal claims. it is within the
discretion of the Court to decide the State law issues under
pendent junsdiction principles. Hagan v. Lavine. 415 U.S.
528, 94 S.Ct .372. 39 I..Ed.2d 577 (1974). It should be
Noted that the propriety of Abstention is theoretically disin.ct
from the well established Federal policy of refraining from
coutitutional adjudication where a nonconstitutional pen-
dent claim is disposiuve of the case, infra.
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others or property around' him, to initially impose a 15-day
suspension on the pupil. In other words, the defendant's
interpretation allows school administrators to impose three
five-day consecutive suspensions solely at the i iitial ad-
ministrative conference with the student, as °pot)! ed to im-
posing three five-day suspensions piece-meal or of separate
occasions.

The object in construing a statute is of course to deter-
mine the intention of the legislature, and in doint so, the
Court must give effect to all the words of the snout!. Minn.
SI. § 545.16. By definition, suspension is limited 1,) a time
frame of no more than five school days. Minn. St. § 127.27,
subd. 10: However, the legislature has provided in un-
equivocal terms in the last sentence of Minn. St. § 127.27,
subd. 10 that a suspension of up to 15 days is permi tsible if
the pupil presents the requisite danger, and as Ion,; as an
"alternative program" is provided after the initial five -day
suspension period. In the preceding sentence of subdivision
10, the legislature has articulated the context in which sus-
pensions for more than five days are permissible. and this
sentence provides that suspensions "may not be consecu-
tively imposed against the same pupil for the same course of
conduct, or incident of misconduct, except where the pupil
will create an immediate and substantial danger to persons or
property around him." Id. Thus. by implication. the legisla-
ture has determined that five-day suspensions can be "con-
secutively imposed" if the pupil presents the requisite
danger, but the consecutive terms may not exceed a total of
15 school days, and in the event the time period involved
exceeds five days, an "alternative program" must be pro-
vided the student. It is evident that the school administration
may permissihl) impose three five-day so:pensions, for a
total of 15 days in length. The issue is therefore reduced to
whether the school administration, in imposing consecutive
suspensions, can do so at the inni 'omial administrative
conference or whether the school a Amistration must watt
until the termination of the origin::: five-day suspension, or
the second five-day period, to extend the suspension for
another five days.

The Pupil Fair Dismissal Act do.s.s not expressly address
the issue of whether school administrators can impose con-
secutive suspensions at the initial administrative conference
with the pupil. The Court has determined that the school
administration may not lawfully impose three consecutive
five-day suspensions solely at the initial informal administra-
tive conference. In the view of the Court. the most reasonable
construr.tion of Mimi. St. § 127.27, subd. 10 requires the
school adminigtration to afford a pupil a separate informal
administrative conference prior to any five-day or other ex-
tension of the original suspension period, whenever the total
time for which the student is temporarily removed from
school exceeds five school days. At this second or third
"informal administrative conference," the pupil and the
disciplinarian should discuss the facts and reasons underlying
the suspension, whether any mitigating factors or other op-
tions exist, and whether the student presents a substantial and
immediate danger to persons or/property if the pupil; were to
be readmitted to school after/ the initial suspension period
expires. At the confetenee, if the disciplinanan is convinced
that the student presents a substantial arlEl immediate danger
to persons or property around him, the isciplinarian may

0



extend the initial suspension or impose in effect an additional
suspension for a period not to exceed another five days.
Under the Court's analysis of the Act, an extension of the
initial suspension penod is in substance the equivalent of a
separate suspension 5,If. for example, a five-day extension
was added to an initial five-day suspension, and the school
administration sought in extend the suspension for another
five days, under the Court's ruling, the Pupil Fair Dismissal
Act would require three informal administrative conferences
to be conducted the first conference prior to the initial
suspension or as scan thereafter as practicable, the second
conference prior to the first five-day extension, and the third

.
conference prior to the second five-day extension.

Several reasons support the conclusion reached by the
Court. First, the legislature unequivocally emphasized that
the length of a suspcnsion,shall be ' no more than five school
days." Minn. St. § 127.27, subd. 10. By implication, Minn.
St. I 127.27, subd. 10 allows for consecutive suspensions to
be imposed provided the total time for which the student is
excluded from school'does not exceed 15 days, provided an
"alternative program''" is implemented after the initial five-
day period and,provided that "the pupil will create an im-
mediate and substantial danger to persons or property around
hint." While the legislature undeniably sanctioned-this prac-
tice, it-also provided in'Minn. St. § 127.30, subd. 1, that
"(n)o susoension from school shall be imposed without an
informal aoloinistrative conference with the pupil . . .'"' As

' Minn. St. 127.30, subd. I adds a proviso to its require-
ment that an informal conference be conducted, when it
provides "except where it appears that the pupi! will create
an immediate and substantial danger to himself or to persons
or property around him.* A literal reading of this provision
would allow school administrators, if they considered a par-
ticular student dangeroas, to suspend the student without
affording the student an hearing whatever. Such an interpre-
tation is not ennstituuonally permissible. Goss v. Lopez. 419
U.S. 565, 582.83. 95 S.Ct 729. 740. 42 L.Ed.2d 725
(1975). As the Goss C)urt noted.

it follows that as a general rule notice and hearing should
precede removal of the student from school. We agree with
the District Court, however, that them arc recaning situa-
tions in which prior notice and hearing curio( be insisted
upon Students whose presence poses ii cornatuing danger
to persons or property or an ongoing threat of disrupting
the academic process may be immediately removed from
school. In such cases, the necessary notice and rudimen-
tary hearing should follow a s s o o n as practicable . . .

Id. Thus. Minn. St. § 127.30, subd. 1. which provides that an
informal, administrative conference must be afforded a stu-
dent except where he presents an immediate and substantial
danger to himself or persons or prOperty around him, is
designed to allow disciplinarians to immediately remove
students from school if the circumstances warrant an expe-
dited removal The provision is simply not intended to allow
school officials to ignore the requirement of a hearing or
coeference, whether it be an initial administrative conference
or the required informal conference before any extension of
the original suspension Therefore, as a general rti)e, the
informal administrative conference should take place prior to
the removal of the student from school, and prior to any
extension of the original suspension. If the student is d mon-
sizably dangerous to himself, others or school property, so
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the legislature defined suspension in five-day increment.. It
necessarily follows that a conference must he afforded a
pupil, if practicable, prior to the imposition of any suspcn
sion or extension of any suspension. Moreot cr. by requiring
the administrator to conduct an Informal t:onference or hear-
ing with the student prior to extending the suspension period.
the risk of error will be decreased it the administrator's
decision as to whether the student presents a substantial and
immediate danger to property or others around him. The risk
of error cannot be ignored, particularly where a lengthy
deprivation, such as the three-week suspension here, is at
stake. Under the Court's interpretation, the risk of error will
be minimized to some extent, as the requirement of providing
a conference before extending the suspension period should
mitigate the potentially unwarranted punitive response of
school disciplinarians by providing an opportunity to school
officials for greater reflection. Further, the student can pro-
vide input at these informal conferences as to his or her ahili.y
or willingness to conform his or tier behavior to the norms of
the school. These benefits certainly outweigh any added
admmistrative burdens which might be placed on school
officials by complying with these procedures. As for the
student who is a continual menace to the school population,
property or teaching body, school officals can ,of course
always use the procedures-outlined-in Minn. St. § 127.31 to
expel' the troublesome pupil.

In summary, the Court hold that in the event the school
administration attempts to temporarily exclude a sr_ 'ent
from. school for more than a five-day period the school is
under an obligation by virtue of the Pupil Fair Dismissal Act
to provide the student with a separate informal administrative
conference prior to extending or adding another suspension
to the initial suspension period. At this conference, th hest
plinarian and pupil should discuss the facts and rearms
underlying the suspension, whether any mitigating factor. or
viable options exist, and whether the student presents a
substantial and immediate danger to others or' school property
if the student were to be readmitted to school. Only after the
school official provides such an opportunity for input from
the student, and only after the school administrator makes an
informed judgment that the student presents the requisite
danger to the school community if readmitted, can the school
official extend the suspension period beyond five school
days. The same requirements exist for the second extension
of the initial suspension as apply to the first extension of the
suspension period. Thus, if the school administration seeks
to impose a second extension (for example, an extension
which would cause the total period in which the pupil is
exzluded from school to run between 10 and I days) of the
suspension period, it must provide the pupil with another
informal conference before extending the suspension. The

that the temporary presence of the student at the school for ati
informal administrative conference prior to any extension of
the original suspension would present an obvious danger.
school officials can legitimately schedule the informal con-
ference with regard to any extension at a more appropriate
time.

See footnote 5, supra



Court stops short, however, of requiring the school officials
to comply with the notice provisions of Minn. St. § 127.30,
subd. 2' each time school offi 'ials seek to extend or adckan
additional suspension to the 'zonal period. as to fulfill such
procedures *culd be duplicative and meaningless. It is suffi-
claw for school officials to provide actual notice, whether
oral or written, to the pupil or his .or her parent of any
subsequent informal con fere:Vets-to be conducted prior to any
extension of or addition to the ,suspension period. As the
May 16th suspension of K J. for 15 days was accomplished
without any sort of hearing or conference before the normal
five day suspension period was extended, her suspension was
unlawful under the Pupil Fair Dismissal Act.

B Hearing Procedures Applicable to Suspensions

The Court has determined that there was no necessity,
under the Pupil Fair Dismissal Act, for the defendant to
provide more formal hearing procedures in the suspension of
K. J., as plaintiff suggests. Plaintiff contends that the Pupil
Fair Dismissal Act requires a forMal heating to the extent
"dismissals" or suspensions exceed five school days. Plain-
tiff supports this argument by relying in part on a publication
of the Minnesota Department of Education which interpreted
Section 127.27, subd. 10, and consistent with this provision,
stated: Din suspensions. the student may be sent home for
no longer than afire chool day period." Update, Special
Report: Student Bill of Rights, Vol. 9, Special Edition No. 1.
p. 7 (Fall. 1974)`. The role of this Miqnesota Department bf
Education publication. as the pu lication expressly notes, is
an advisory one. In any event, w at the publication states is
not incorrect the publication simply omitted any reference
to consecutive suspension periods, which, as the Court has
interpreted the Act. is clearly permissible under the last. two
sentences of Minn St.: 127.27, subd. 10, Plaintiff relies
chiefly on language in Minn. St. §1.27,3' , with respect to the
timing of an exclusion or expulsiOn hearing, to buttress her
position that a formal hearing it required for suspensions
exceeding five days. The obvious nnswer to this contention is
that Minn. St. § 127:27. subd. 10 Mims far consecutive
suspension terms to he implemented -....hen a student presents
an immediate and substantial danger to,persons or property

' Minn. St. 1 127.30. subd. 2. provides:

A written notice containing the gr and for suspension, a

brief statement of the facts, a descri lion of the testimony.
a read:nitwits plan. and a copy f sections 127.26 to
.127.39, dealt be personally served upon the pupil at or
before the time the suspension is to. take effect, and upon
his parent or guardian by certified n all within 48 hours of
the conference. In the even a pupil is suspended .4:thou!
an informal administrative conference on the grounds that
the pupil will create an immediate and substantial danger
us persons or propeny around him, the written notice shall
be served either personal!y or by certified mail upon the
pupil and his parent or guardmn within 48 hours of the
suspension. Service by certified mail is LomPlete upon
mailing.

Under the Court's amity N1%. the school system would still
be required under the Act ,o comply with the notice provi-
sions when implementing an initial suspension.

(c) 1980 CRR Publishing Company,
reproduced ith permission.
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-around him, provided the total period for which the student
was removed from school does not exceed 15 days. As
consecutive suspensions are treated under Minn. St.
§ 127.27, subd. 10 as suspensions, the plain answer to plain-
tiffs argument is that the exclusion and expulsion procedures
of Minn. St. §,127.31 have no bearing whatever on the
15-day suspension imposed here. For these reasons, plain-
tiffs inguments must by rejected, as defendant was under no
obligation by virtue of the Pupit Fair Dismissal Act to provide

- a hearing with more formal procedures in the suspension of
K. J.

C. Alternative Programv

The final issue presented with respect to the Pupil Fair
Dismissal Act is whether the supervised homework provided
to K. J. after the inital five-day suspension period satisfied
the requirement of Minn. St. § 127.27, subd. 10 that "an
alternative program" be provided suspended students after
the initial five-day suspension periof In a memorandum
addressed to all principals and social workers, the defen...
dant's procedures for instructional sc'rvices to suspendid,
studenIsprovides that homework is a permissible alternative
program. This cpnclusion is also embodied in the defend rot's
"Demission Guidelines for Principals. The Act, of course,
does not define what lap alternative program entail; and
arguably uses the term in completds; different contents."

Plaintiff's expert; Dr. Bruce E! Balow, stated his..opin-
ion that hofnework did not amount to a sufficient alternative
edutational program for a student, such as K. 1., who was
suspended and provided homework during the latter two
weeks she was out of school. In explaining his conclusions.
Dr. Balow indicated that instruction takes place according to
a defined curriculum within an educational environment and
with substantial and regular feedback between teacher and
student. Dr, Balow based his opinion on the gemise that
homework is not instructional or educational in nature, par-
ticularly where a student has difficulty in managing her own
behavior. Dr. Balow reasoned that homework was not edu-

'° For example. Minn. St. § 127.29. subd. 1 provides the
school shall not "dismiss any pupil without attempting to
provide alternative programs of education prior to dismissal
proceedings . . ." The provision attempts to define such .

alternative programs when it provides that the term may
include "special tutoring, modification of the cumculum for
the pupil, placement in a special class or assistance front
other agencies."

In another vein Minn. St. § 127.27, subd. 10 provides that
school officials are under an obligation to prepare a "read-
mission plan" for every-suspended student, and that each
plan "shall include. where appropriate. a provision for alter
native programs to be implemented upon readmission Fi
flatly, Minn. St. *127.27, subd. 10 again providesthat in the
consecutive suspension context. "an alternative program
shall be implemented" after suspernton period
expires. /

Thus. the phrase "alternative program" Nused in the
:ollowing contexts: prior to disciplinary action being taken.
during the suspension period itselt if the penpd exceeds five
days. and upon readmission of the student, alter the disci.
plinary sanction expires The term may not ne.:essanly en-
compass the same things in all contexts

vJ

0.

s



cational as it took place outside of an educational environ-
ment and because minimal or na daily feedback existed
between teacher and student. 'Dr. William C. Phillips, Di--

rector of Curriculum-and Student Services for the Min-
neapolis Public Schools, disagreed with Pr. Below, when he
stated his opinion that homework was a sufficient alternative

,. program under the Act. As a justification for his opinion,
Dr. Phillips pointed out that providing homework has the
advantages of economy of time, tontact by the student witli
his or her regular instructors, and the content of the assign-
ment is prescribed by a person (the regular classroom
teacher) aware of the child's needs and problems. Thus, for
short term purposes, Dr. Phillips concluded tlAt the time
tested program ,of mework was not only a reasonable
response to the but an adequate educational alternative
program for sus students. Dr. Arnold M. Rebmann,
Director of Sped Education for the defendant schools,
agreed in substan with Dr. Phillips that homework was a
sufficient alternat e program, and defined an alternative
Program as something which vanes from the regular educa-
tional process with regular sturiefiss in a traditional
classroom.

,Plaintiff concentrates her arguments on the proposition
that K. J.'s poor academic record and history of an unwil-
lingness to work or complete assignments should have led the
school system to prescribe a more supervised or elaborate
educational program for K. J. while she was suspended. The
position that plaintiff advocates can be summarized as requir-

. 'Mg the school administration to provide an individually tai-
lored program for each suspended student which includes
instruction within an educational environment according to a
defined curriculum and with ailbstantial degree of stildent-
teacher interaction. -

The decision as to the-appropriateness of an alternative
program for suspended students is not a mechanical one, but
affords school officials a significant degree of discretion.
This discretionary determination is essentially. an instruc-
tional decision. The determination clan adequate alternative
program is not a disciplinary function. The involvement of
the federal judiciary in the public school system serves at
times important roles. Goss v. Lopez. 419 U.S. 565, 95 S.Ct.
729, 42 I_ .Ed.2d 725 (1975); Tinker v. Des Moines Indepen-
dent Coninuutity School Dist., 393 U.S. 503, 89 S.Ct. 733,
21 L.Ed.2d 731(1969); Brown v. Board of Educe /ion, 347
U.S. 483.74 Stt.4586. 9g L.Ed. 873 (1954). However, the
Federal cowls are ill equipped to serve as arbiters of deci-
sions by school officials which are primarily academic or
instructional in content: Board of Curators of the University
of Missour7 v. Horowitz, 435_11.S. 7a, 98. S.Ct. 948, 55
1,.Fd.2d 124 (1978). In light of the historical controf ex-
tended to school officials in making instructional decisions,
and the discretionary nature of the determination as to the
adequacy of an alternative program for suspended students,
the Court has concluded that such' a determination can be
deemed unlawful only if it.is established that school au-
thorities acted or failed to act with a manifest abuse of
disc Lion.

In this case, the Court has concluded that no such abuse
of discretion has been established as to theadequacy of the
alternative program provided to K. .11 While she was sot.

.
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pended from Anwatin Middle School. The testimony of
Dr. Phillips pointed out the advantages of homework as an
alternative program, and while it perhaps would.have been
desirable to provide additional avenues of instruction. the
Court cannot say with any assurance that school officials
manifestly abused their discretion under the Pupil Fair Dis
missal Act in making this peculiarly educational decision.
However, in making thi' determination, the Court does not
hold that under all possible circumstances supervised
homework is a sufficient alternative program for studen
suspended from school. All the Court decides is 'that uncle'
these circumstances, the school administration 'sprov ision of
supervised homework for K. .1. while she was suspended was
tot a manifest abuse of discretion.

II.
Federal and State Statutes and Regulations on

Education for Handicapped Children

The plaintiff contends that school'officials realized or
should have realized that K. J., in light of her eniotional
difficulties, was abandicapped .tudent as that term is defined
in Federal and State law." Plaintiff postulates that as a
handicapped or special education student, school officials
were under an obligation to provide more formal hearing
procedures in the suspension of K. J. As school officials had
arranged for academic and psychological evaluation of K. J.
prior to the time K. J..vas suspended on May 16th, plaintiff
also argues that the Stat 'special education rules are relevant,
and that the school administration may not suspend students

" 20 U.S.C. 1401(l) defines *:.-nralicapped" as follows.

The term "handicapped children" means mentally re-
:tarried, hard of hearing, deaf, speech impaired, visually
handicapped, sennOsly emotionally disturbed, orthoped:.
cally impaired, or other health impaired children, or chil
dren with specific learning disabilities, who by rei-on
.thereof require special education and related services.

State law, in Minn. St. § 120.03. defines handicapped clul-
dren, and provides:

Sqbdiv;sion I. Every child who is deaf, hard of hearing,
. blind, partially seeing, crippled or who has defective

ipcech or who is otherwise physically impaired inbody or
limb so that he needs special instruction and services. eta
who is educable, as determined by the standards of the

.state board is a handicapped child.
. Subd, 2. Every child who is mentally retarded in such

I degree that he needs special instruction and services, but
. who is educable as determined by the standards of the state

board, is a handicapped child
Subd. 3. Every child who by reason of an emotional

disturbance, ora learning disability, or a special behavior
prOlem needs speciiiiiistruction and services, but who is
educable,as determined by the standards of the state board
is a handicaPped child.

Subd. 4. Every child wire is mentally retarded in such
degree that he requires special training and services and
whd.is trainable as defined h'y standards bfthe -mate boa.d
is a trlinablr handiCapped Add-,

Presumably, plaintiff's claim-that K d is handicapped is
because she.is seriously colon-4:1.111i disturbed



without providing a hearing with the formal procedures con-
templated by the Minnesota special education regulations.

The Education of All Handicapped Children ,Act, 20
U.S.C. § 1401 et seq. was enacted to insure that all handi-
capped children are afforded a free appropriate public educa-
tion which concentrates on the unique needs of the individual
student. Also, the Act was designed to provide procedural
protections to handicapped students andtheir parents in deci-
sion making areas which relate to the students' right to a free
appropriate public education. see generally Lora v. Board of
Education of City of New York. 456 F. Supp. 1211 (ED NY
1978). Thus, as the Act requires that States which receive
Federal assistance provide for elaborate due process hearing
procedures whenever a change in a student's educational
placement is proposed, requested or refused, the Act affords
handicapped children and their parents extensive rights.
Minnesota receives Federal assistance within the meaning of
the Act. The regulations of the Department jf Education are
embodied in 5 MCAR EDU 120-128. and these regulations
provide extensive procedural projections for handicapped
children and their parents

The plaintiff urges that officials of the defendant school
system possessed sufficient information to determine that
K. J. was a handicapped student. Relying on the Minnesota
regulations and Mills t . Board of Education of District of
Columbia, 348 F. Supp. 866 (D DC 1972), plaintiff contends
that children who are "thought by" the defendant to be
handicapped are entitled to formal hearing procedures in the
event of a suspen:iou. Plaintiff's argument concerning
K. J.'s status as a handicapped student is without merit. First
of all, plaintiff completely faileu to prove that school offi-
cials, prior to or at the time of K. J.'s suspension, had
sufficient knowledge that K. J was "seriously emotionally
disturbed" or learning disgbled to the extent that she was
handicapped within the meaning of Federal or State law. 20
U.S.C. § 1401(1); Minn. St § 120.03. The formal educa-
tional assessment process is designed to help determine if a
student is a handicapped child. Such an assessment had
already been instituted at the time K. J. was suspended, but
the results of her academic and psychological evaluation
were not known at the time of her suspension.

More importantly, plaintiffs argument that the school
system should have treated K. J. as a handicapped or.special
education student based on the suspicions of school officials
is plainly inconsistent with and undermined by Federal and
State law governing the initial classification of children as
handicapped students. The procedure by which a student is
identified or classified as handicapped and thereby afforded
special services formally begins with the assessment process.
5 MCAR EDU 120B.12. defines an assessment as "an indi-
vidual evaluation, conducted in accordance with recognized
professional standards and the provisions of EDU 124, of a
person's performance and/or development for the purpose of
determining the need for initiation or change in his or her
educational program including special education services."
State regulations provide that an assessment must be con-
ducted when, because of a child's handicapping condition(s)
or performance, the child "is thought by the school tiistnct to
be in need of possible initiation or change in the student's
educational placement . ." 5 MCAR EDU 124B.1.(a).

(c) 1980 CRR Publishing Company,
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Before any assessment can be accomplished. Federal law and
State regulations provide that written notice he given to
parents which descnbes the nature of the assessment and the
rights of the child and parent 20 U S.C. § 1415, 5 MCAR
EDU 127B. Among these rights afforded parents and their
children are the rights to object and be afforded a heating on
the issue of whether the srhool administration should propose
or refuse to "initiate or change" the 'identification, evalua-
tion, or educational placement of the child or the provision of
a f r e e appropriate public education to the child . . ." 20
U.S.C. § 1415(b)(1)(C). These hearing procedures are
clearly designed to minimize the risk of misclassification of
children as handicapped or not handicapped, and to provide
input of the parent and child in the identification or classifica-
tion decision. Lora r. Board of Education of the City of New
York, 456 F. Supp. 1211, 1227 (ED NY 1978). Thus, the
schools are under a clear obligation to make the classification
decisions through an exclusive formal process with the input
of parent and child. The plaintiff's argument is simply incon-
gruous, as to accept the plaintiff's assumption that school
officials should have treated K. J. as a handicapped student
based on the suspicions of the school officials would require
the defendant to ignore and even violate Federal and State
law concerning the classification or identification decision of
a student as handicapped and in need of special services." To
approve plaintiff's argument would thus defeat the purpose
and promise of this important legislation and impose an
impossible burden on school officials. As of May 16, 1977,
K. J. had not been identified as a handicapped or special
education student under the procedures required under Fed-
eral or State law. For these reasons, the Court has determined
that school officials had no obligation to treat K. J. as a
handicapped or special education student on May 16, 1977,
when the 15-day suspension was imposed Consequently, it
was unnecessary for the defendant school system to provide
additional hearing procedures or a formal hearing with re
spect to the May 16th suspension of K. J."

" In light of the pervasive Federal and State regulations with
respect to the initial classification determination that a child
is handicapped, language cot.ained in Afill., v Board of
Etluanion of District of Columb. J 348 F.Supp. 866 (D DC
1972), which requires children to be treated as handicapped if
"thought" to be handicapped, is clearly distinguishable. See
20 U.S.C. § 1415; Minn. St. *120.17, subds. 3a and 3h

" Plaintiff, relying on 20 U.S.C. *1415(e)(3) and 5 MCAR
EDU 127B.13, argues that as.K. J. was the subject of an
ongoing educational assessment, the defendant could not
change her educat;onal placement during the pendency of the
assessment, and as the suspension operated to alter her
placement, the suspension was unlawful. This argument is
deficient in a number of respects. Under the Stale regula
tions, a parental objection is necessary to preclude the school
from :hanging the student's placement There was no par-
ental objection here. Norhad there been a judicial or adminis-
trative proccedinginstituted under the Act, as the regulations
require Moreover. Swart v Nam, 443 F Supp. 1235 (D.
Conn. 1978), relied on by plaintiff, supports 'he opposite
conclusion than that advocated by plaintiff. In Stuart, the
court preliminarily enjoined a school defendant from at-
tempting to expel a handicapped student who had formally
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C M.
Constitutional Arguments

In Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42
L.Ed.2d 725 (1975,, high school students challenged the
constitutionality of disciplinary suspensions which were im-
posed without any prior or subsequent hearing. The Goss
Court articulated its holding as follows:

due process requires, in connection with a
suspension of 10 days or less, that the student
be given oral or written notice of the charges
against him and, if he denies them, an expla-
nation of the evidence the authorities have and
an opportunity to present his side of the story.

id. at 581, 95 S.Ct. at 740. The Goss Court qualified its
holding, however, when it stated:

[wje should also make it clear that we have
addressed ourselves solely to the short sus-
pension, not exceeding 10 days. Longer sus-
pensions or expulsions for the remainder of
the school term, or permanently, may require
more formal procedures. Nor do we put aside
the popibility that in unusual situations, al.
though\-involving only a short suspension,
something mere than the rudimentary proce-
dures will be required.

id. at 584, 95 S.Ct. at 741 As noted, there is no controversy
with respect to whether the required "informal give-and-take
between student and disciplinarian" was followed by assis-
tant principal King prior to the May 16th suspension of K. J.
Plaintiff, however, contends that because Goss limited the
scope of its holding to suspensions of 10 days or less, and as
the suspension of K. J. amounted to 15 days, a more formal
hearing is constitutionally required due to the increased sev-
erity of the deprivation. Mathews v. Eldridge, 424 U.S. 319,
96 S.Ct 893, 47 L.Ed.2d 18 (1976).

As the Court's decision has found that the suspension of
K. J. was unlawfully accomplished under the Pupil Fair
Dismissal Act, plaintiff is entitled to the relief she seeks,

objected to her educational program, as to do so would
operate as a change in her educational placement during the
pendency of her special education complaint in violation of
20 U.S.C. § 1415(e)(3). The court in Stuart, however, ex-
pressly found that the disciplinary measure of suspension, as
opposed to an expulsion, would "permit the child to remain
in his or her present placement . . Id. at 1242. The posi-
tion adopted in Stuart is consistent with the Federal and State
regulations on the issue. See Comment to 45 C.F.R.
§ 12 la.513, 5 MCAR EDU I20a.7 (providing that the special
education rules may apply in exclusion and expulsion pro-
ceedings. as opposed to suspensions). As the temporary
disciplinary measure of suspension does not operate to
change or alter a student's educational placement, plaintiffs
argument is without merit.
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namely, a declaratory judgment that the suspension of K J.
was unlawful and expungemetit of any reference to the Nth-
pension from her school records. It was incumbent on the
Court to consider plaintiff's pendent state law claims prior to
a determination of any Federal constitutional issues New
York City Transit Authority v. Beazer 440 U.S. 568. 582, 99
S.Ct. 1355, 59 L.Ed.2d 587 (1979). The Court unques-
tionably has pendent jurisdiction over plaintiffs State law
claims under the Pupil Fair Dismissal Act and the Minnesota
regulations concerning handicapped students. Hagans
Lavine, 415 U.S. 528, 94 S.Ct. 1372, 39 L.Ed.2d 577
(1974). It is well settled that if a pendent claim, whether it be
State or Federal, disposes of the case and is sufficient to
provide plaintiff with the relief sought, it is unnecessary to
determine Federal constitutional issues, and a Federal court
in these circumstances should refrain from constitutional
adjudication. Hutchinson v. Proxmire, U.S. 99
S.Ct. 2675, 61 L.Ed.2d 411 (1979); New York City Transit
Authority v. Beazer, 440 U.S. 568, 582, 99 S.Ct. 1355,
1364, 59 L.Ed.2d 587 (1979); FCC v. Pacifica Foundation,
438 U.S. 726, 734, 98 S.Ct. 3026, 57 L.Ed.2d 1073 (1978):
Hagans v. Lavine 415 U.S. 528, 94 S.Ct. 1372,39 L.Ed.2d
577 (1974). Consistent with this well established Federal
policy of avoiding the unnecessary adjudication of constitu-
tional issues, the Court has determined that it is unnecessary
to reach the constitutional arguments asserted by plaintiff.
and leaves the resolution of this issue for a future
controversy.

IV.
Relief

Plaintiff is entitled to a declaratory judgment that the
15-day suspension imposed on K. J. was unlawful under
State law. 28 U.S.C. 1.422W . Moreover, plaintiff is envied
to have any reference to the May 16th suspension expunged
from any school records of defendant containing such a
reference. Strickland v. lnlow, 519 F.2d 744 (8th Cir. 1975).
Plaintiff is entitled to equitable relief even if the grounds for
her suspension were appropriate, and even if she would have
been suspended in any event_ as the procedures utilized by
the defendant were deficient under the Pupil Fair Dismissal
Act. Piphus v. Carey, 545 F.2d 30, 32 (7th Cir. 1976), rev' d
on other grounds, 435 U.S. 247, 98 S.Ct. 1042, 55 L.Ed.2d
252 (1978). In the event that counsel for the parties cannot
agree as to a reasonable amount of attorneys' fees to be
awarded plaintiffs counsel pursuant to 42 U.S.C. § 1988,
plaintiffs counsel may, within a reasonable time, apply to
the Court for an order awarding attorneys' fees.

IT IS THEREFORE ADJUDGED that the May 16.
1977, disciplinary suspension of K. J. was unlawfully ac-
comrished under the Minnesota Pupil Fair Dismissal Act
and

IT IS THEREFORE ORDERED that defendant delete
and expunge any reference to said suspension from any
records in its possession or under it control.
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P-1 by and through his mother and next friend, M-1;
P-2 by and through his mother and next friend, M-2;
P-3 by and through his father and next friend, M-3;
P-4 by and through his mother and next friend, M-4;
P-5 by and through his mother and next friend, M-5;
P-6; P-7 by and through his mother and next friend,
M-7; P-8 by and through his mother and next friend,
M-8; P-9 by and through his mother and next friend.
M-9; P-10 by and through his mother and next
friend, M-10; P-11 by and through his mother and
next friend, M-11,

Plaintiffs

v.

MARK SHEDD, individually and as Commissioner,
State Department of Education, FRANCIS
MALONEY, individually and as Commissioner,
Department of Children and Youth Services,

Defendants

BARBARA BRADEN, individually and in her
capacity as Acting Superintendent, Hartford Public
Schools, iCATE CAMPBELL, FREDERICK
BASHOUR, ROBERT BUCKLEY, CURTISS
CLEMMENS, JIMMIE BROWN, MARIA
SANCHEZ. BARBARA KENNY, M. SUSAN
GINSBERG, MYLES HUBBARD. individually
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and in their official capacities as members of the
Hartford Board of Education

Defendants and Third Party
Plaintiffs

v.

THE CITY OF HARTFORD, JOHN A. SULIK. City
Manager of the City of Hartford, JOHN P.
WALSH, Director of Finance of the City of
Hartford, GEORGE ATHANSON, Mayor of
Hanford, NICHOLAS R. CARBONE. OLGA W.
THOMPSON, WILLIAM DIBELLA, RICHARD
SUISMAN, MARGARET TEDONE, SYDNEY
GARDNER, MILDRED TORRES. ROBERT
LUDGIN, and RAYMOND MOTEIRO, members
of the Court of Common Council of the City of
Hartford,

Third Party Defendants

No. 78-58

D. Connecticut
March 23, 1979
T. EMMET CLARIE, Chief Judge

Actiori on behalf of six children in the Hartford, Cr,
School System claimed that State Commissioner of
Education, Superintendent, and Members of Hartford

Ci 'i
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Board of Education denied plaintiffs their right to a free
and appropriate program of special education in viola-
tion of the Education for All Handicapped Children
Act. Pub. L. 94-142. and the due process and equal
protection clauses of the U.S. Constitution by denying,
in some instances, certain procedural protections, fail-
ing to provide proper individualized education pro-
grams, and delaying placement in appropriate pro-
grams for up to two years.

Although number of plaintiffs was increased to 11,
class certification was denied; additional defendants,
i.e., Mayor, City Manager, Director of Finance and
Members of Hanford City Council, and Commission
of State Department of Children'and Youth Services.
were added.

Following pre-trial motions, including denial of
defendants' motion to dismiss, and certain changes in
the Hartford special education systemaddition of
new staff for special education, development of certain
standard forms, initiation of programs of in-service
training or special education personnel, and reforms in
identification, evaluation and programming, the par-
ties agreed to the entry of a consent decree, the terms of
which satisfy the specific educational needs of the
named plaintiffs. Moreover, under the decree, the
policies, practices and procedures are to serve to bene-
fit other handicapped children in the Hartford School
System, and are to be fully implemented by Septem-
ber I, 1979. The decree is ordered on the agreement
that nothing stated therein shall constitute an admission
by the defendants of any unlawful practices, nor an
admission by the plaintiffs that the decree fully satis-
fies defendants' obligations under Pub. L. 94-142, the
Rehabilitation Act of 1973, § 504, the due process and
equal protection clauses of the U.S. Constitution, or
the Connecticut General Statutes.

The provisions of the consent decree concerning
specific subject areas will be found at the page indi-
cated under the following index:

Introduction
I. Programming and Placement of

Named Plaintiffs
II. Court Expert

III. Free and Appropriate Education
IV. Least Restrictive

Alternative
V. Procedural Protections

VI. Individualized Education Programs
VII. Timelines for Placement

VIII. Discipline
IX. Identification of First Priority

Children
X. State Department of Education

Responsibility

(c) 1979 CRR Publishing Company,
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Xl. Standard Ionns 551:176
X11. Dispute Resolution 5S1:176

Counsel for the Plaintiffs. Paula Makin Cosgrove,
Esq., Neighborhood Legal Services. 161
Washington Street. Hartford. CT 06106.
[201] 278-6020

John A. Dziamba, Esq., Connecticut Legal Services,
P.O. Box 258. Willimantic. CT 0622b

Diana Pullin, Esq., Center for Law and Education,
6 Appian Way, Cambridge, MA 02138.
[617] 495-4666

Counsel for Defendants: Antoinette Leone, Esq.,
Skelley. Vinkels, Williams and Rottner, 233
Washington Street. Hartford, CT 06106, Defendant
Hartford Board of Education

Joseph F. Skelley, Esq., Skelley, Vinkels, Williams
and Rottner, 233 Washington Street, Hartford, CT
06106, Defendant Hanford Board of Education

Robert W. Garvey. Esq., Assistant Attorney General,
P.O. Box 120, 30 Trinity Street, Hartford. CT
06106, Defendant State Department of Education

Richard Cosgrove, Esq., Assistant Corporation
Counsel, 550 Main Street, Hartford, CT 06103
Defendant City of Hartford

Robert Nagy. Esq. Assistant Attorney General. 90
Brainard Road, Hartford, CT 06114. Defendant
Department of Children and Youth Services

INTRODUCTION

1. This case was first instituted on February I, 1978 on
behalf of six named children in the Hartfoid School System
who were alleged to be in need of special education programs
and services. and their parents. The complaint, alleged that
they were being denied the right to a free and appropriate

551:165 program of special education guaranteed to them by the
Education for All Handicapped Children Act, 20 U.S.C.

551:166 § 1401 et seq.; and the Due Process and Equal Protection,
551:168 Clause of the United States Constitution. 4'-

55 1 : I 69 2. Subsequent to the filing of the complaint, the Court
granted Plaintiffs' Motion to Intervene additional plaintiffs,

551:170 bringing the present -umber of named plaintiffs to eleven.
551:171 The Court denied plaintiffs' Motio, for Class Certification
551:174 and denied defendants' Motion to Dismiss. The named plain-
551:173 tiffs are proceeding in fictitious names.
551:173 3. Named as defendants were the Commissioner of

Education of the State of Connecticut, and the Superinten-
551:174 dent and Members of the Hartford Board of Education. The

Mayor of Hartford, City Manager, Director of Finance and
551:175 Members of the City Council were added as defendants by a
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Third Party Complaint filed by the Hartford School Defen-
dants. The Commissioner of the Connecticut State Depare-----
ment of Children and Youth Sevices was added as a defen-
dant by plaintiffs.

4 The named plain'iffs alleged, inter ulia , that they
were entitled to free and appropriate programs of special
education in that they met the definition of "handicapped" at
20 U S C. § 1401(1) and were in need of special education.
The named plaintiffs include children suffering handicaps
such as learning disabilities, deafness, health impairments,
mental retardation and serious emotional disturbances. The
named plaintiffs alleged that in some instances they were
denied procedural protections, lacked proper individualized
educational programs, and experienced delays of up to two
years before being placed in appropriate programs, all in
violation of federal law.

5. In order to avoid the burden, delay, and cost of
continued litigation of the plaintiffs' claims for relief, the
plaintiffs and defendants have agreed to the entry of the fol-
lowing Consent Decree, which satisfies the specific educa-
tional needs of the named plaintiffs. Nothing stated in this
Consent Decree shall constitute an admission by the plaintiffs
that the decree fully satisfiCs the defendants' obligations
under the Education for All Handicapped Children Act, the
Rehabilitation Act of 1973, Due Process and Equal Protec-

' non Clause of the United States Constitution and the Connec-
uctirGentratSratutes.

6. Prior to and since the filing of this complaint, the
Hartford School defendants have taken certain actions some
of which are described in paragraph 7, which address the
needs and demands of handicapped children in Hartford. A
continuation of those efforts and expected compliance with
the terms of the following Consent Decree will be assigned to
benefit both the named plaintiffs and those other children
who meet the definition of "handicapped" at 20 U.S.C.
§ 1401(1), and who are in need2f special educatica .

7. Prior to and since the filing of this complaint against
the Hartford Board of Education, these defendants claim that
numerous changes were made in the special education system
which changes include: the addition of seventeen new staff
members for special education, the deveiopment of certain
standard forms, initiation of programs of in-service training
of special education personnel. and reforms in identifiCation,
evaluation and programming of children in need of special
education.

8. In view of the above, the parties hereto have mutually
agreed that the policies, practices and procedures contained
in this Consent Decree are applicable to the eleven named
plaintiffs and shall also serve to benefit other handicapped
children in the City of Hartford. Therefore, the terms of this
Consent Decree shall be fully implemented as policies and
practices throughout the Hartford School System by
September 1. 1979.

THEREFORE, the parties having agreed to the terms
and conditions as described herein it is hereby ORDERED.
ADJUDGED AND DECREED and the parties mutually
agree. that the follow ing be entered as an ORDER subject to
the approval of this Coun:
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PROGRAMMING AND PLACEMENT
FOR THE NAMED PLAINTIFFS

A.

1. Following the appointment of the Court E spell t as set
forth in Section II herein) the Court Expert will participate it
all Pupil Appraisal Team (hereafter PAT) sessions and any
hearings or review sessions concerning the named plaintiffs
in this action. In addition, the Court Expert will provide
monthly progress reports concerning each named plaintiff
from the school institutions or facilities serving the student.
These reports will be sent to counsel and will describe the
students' progress in meeting the annual goals and short-term
instructional objectives described in the student's Indi-
vidualized Educational Program (hereinafter IEP). In addi-
tion, there will be provided at least twice yearly reviews of
each named plaintiffs' IEP although more frequent PAT
meetings may be convened if the student or school so
requests.

B.

I. The Hartford School defendants shall provide P-1
with diagnostic speech therapy by a bilingual speech
therapist within ten (It)) days after this Consent Decree is
signed by the parties. This therapy shall be for not less than
two hours per week and shall he provided dunng the time
when P-I was previously in a vocational readiness program;
in no event will the total number of how. of bilingual
academic instruction which P-1 has been receiving be di-
minished because of the provision of speech therapy A PAT
meeting will he scheduled and convened within twenty (20)
days of the signing of this Consent Decree by the parties to
review and revise the IEP for P I. At this meeting, the
participants including the Court Expert will specifically pro-
vide for strengthened vocational training. counselling, and
life skills training for P-1, also. provision will be made to
increase the Hartford school defendants' training of P-1 on
the use of public transportation.

2. The Commissioner of Education will be provided,
by the appropriate schools, copies of all 1EPs and progress
reports concerning P-2. The Commissioner will be responsi:
ble for monitoring the programs and services provided P-2
and for ensuring that his IEP is implemented and that he
receives a free appropriate public education. Such responsi-
bility will extend through the school year 1978-1979. In
particular, the Commissioner or this designee will conduct
two on-site visits to monitor the above; the first within twenty
(20) days of the signing of this Consent Decree, and the
second at the end of the school year 1978-1979. Reports on
the visits shall be sent to Court Expert. The Hartford School
defendants have no responsibility as to the program and
placement of P-2 as long as he is not a resident of the school
district.

3. Within twenty (20) days of the signing of this
Consent Decree, a PAT meeting will be convened with the
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participation of the Court Expert to review and revive the IEP
for P-3. The PAT meeting shall add as annual goals to the 1E1-
for P-3 that he be enrolled in a mainstreamed program at
Hartford High School by the second semester. 1978-1979,
with the provision of one-on-one tutorial assistance 4
appropriate certified personnel for not less than two hours per
week: formulation of a program which, if successfully com-
pleted, would result in the receipt of a regular high school
diploma for P-3; provision of driver's education training
provision to allow P-3 time for regular after school work, and
provision for regular guidance counselling with a goal of
college admission after completion of high school. Any or 41.1

of the above services, while they may be provided incoopera-
tion with other public or private agencies, remain the respon-
sibility of the Hartford school defendants.

4. Within ten (10) days of the signing of this Consent
Decree by the parties, the Hartford Public School defendants
will provide P-4's mother, the Court Expert, and plaintiffs'
counsel a detailed written description of the program being
made available at Woods Lane School and of the reasons why
the District feels that the educational program is or is not
appropriate for P-4, based on the results of the evaluations
conducted by the Woods Lane School, and any other evalua-
tions or other information.

5. Within twenty (20) days after the signing of this
Consent Decree by the parties, a PAT meeting will be con-
vened to review the IEP for P-5. Present at this meeting will,
in addition to the usual participants and the Court Expert, be
staff members from Riverview who participate in her educa-
tional and in her clinical programming and a respresentative
from the noncomitted program of the Department of Children
and Youth Services. The IEP formulated at this meeting will
include specific provisions concerning placement after P-5 is
discharged from Riverview, including planning for whatever
supportive services will be provided should she be placed in
public high school.

6. Within ten (10) days after the signing of this Consent
Decree by the parties. the Hartford School defendants will
convene a PAT to formulate an IEP for P-6. This IEP will be
formulated in consultation with the Court Expert, M-6,
Hartford school defendants, a representative of, or other
input from the Woodrow Wilson School in Virginia, and
designees of the Commissioner of Education, and the Divi-
sion of Vocational Rehabilitation. The IEP shall include
provision for training in oral, and written expression, counsel-
ling, Medical services, appropriate vocational training and all
supportive and related services to be provided where appro-
priate. The Hartford school defendants may in the IEP pro-

vide that certain services be provided by the Division of
Vocational Rehabilitation. The Hartford school defendants
shall be responsible for services and programming until the
end of the school year in which P-6 reaches 21. At age 21, the
parties anticipate that P-6 will have been certified as eligible
for services from the Division of Vocational Rehabilitation.

If P-6 is denied eligibility for services provided by the ,
Division of Vocational Rehabilitation, he and his counsel
will avail themselves of the administruive procedures pro-
vided for in federal law and regulation. The matter will then
be referred to the federal court for resolution.
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If P-6 is declared eligible. the Division will provide
services in accordance with an Individual Wntten Rehabilita-
tion Program (IWRP) to he developed with P-6, and/or his
representatives. Such 1WRP will include services such as
vocational training, remedial training, physi,:al restoration,
counselling and guidance, occupational tools, r.aintenance
while in training, books and supplies, transportation while in
training, all as is necessary, needed and appropriate until
such time as he is determined to be rehabilitated, or he is no
longer eligible for such services, as specified under federal
regulations.

7. Within fifteen (15) days of the signing of this Con-
sent Decree by the parties, a PAT meeting shall be convened
to review and revise the IEP for P-7. The IEP for P-7 shall
include provisions specifically outlining future programs and
placement for P-7. The Court Expert will he responsible for
monitoring the programs and services provided P-7 and for
insuring that her IEP is implemented, and that P-7 receives a
free appropnate public education. ,

The plaintiff, Hartford school defendants, and defen-
dant Commissioner of Education and the Department of
Children and Youth Services agree to submit the question of
responsibility for non-tuition costs to a reconVeiled state
hearing panel. Said panel shall be convened within one
month of this Consent Decree, and the parties agree to abide
by the decision of that panel as a final arbiter on the question
of responsibility for costs.

8. Within ten (10) days of the signing of this Consent
Decree, a PAT will he convened to formulaic a new !EP for
P-8. With the participation of the Court Expert, the !EP will
provide for placement in a residenual closed setting with
strict behavioral controls and eaucational programming
appropriate to her needs.

9. Within ten ( I 0) days of signing this Consent Decree,
a PAT meeting will he convened with the participation of the
Court Expert to formulate an IEP for P-9. The IEP will
provide for; apprepriate, accessible, full time and remunera-
tive job placement, driver's education. three (3) to five (5)
hours per week of programming for P-9's learning dis-
abilities, and will include as an annual goal return to high
school preceded by appropriate planning.

10. Within ten (10) days of the signing of this Consent
Decree a PAT will be convened v. ith the participation of the
Court Expert to formulate an IEP for P-10. Within ten (10)
days of that meeting. P -10 will he placed in a residential
program of special education suited to deal with learning
disabled and emotionally disturbed children. The IEP as
formulated will furthermore provide for psychotherapeutic
counselling.

11. Within ten (10) days of the signing of this Consent
Decree by the parties, a PAT meeting will he convened by the
Hartford school defendants with the participation of the
Court Expert to formulate an IEP for P -11. The IEP for P-11
shall provide for placement in a full -time, bilingual program
for the learning disabled, a program which must be im-
plemented within fificer (15) days of the signing of this
Consent Decree by the parties.
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C.

These actions of these defendants as outlined above
shall serve to benefit the named plaintiffs and shall not be
construed as appropriate programming for other handicapped
children

D.

All action relating to the named plaintiffs shall be in
accordance with the practices and procedures hereinafter
stated in all sections of this Consent Decree. and where the
services and programming specifically enumerated above for
the named plaintiffs are not recommended by the PAT, the
matter will be referred to the Court Expert under Section II
herein.

II. COURT EXPERT

A. Access to Information

I. The Court with the consent of the parties finds that the
appointment of a Court Expert is necessary-to oversee the
implementation of this Consent Decree as it relates to the
named plaintiffs. Therefore, pursuant to Rule 53 Fed. Rules
Civ. Pro., and in the exercise of the Court's equitable oow-
ets, the Court shall approve the appointment of a Court
Expert acceptable to all parties, with the power and duty to
plan, organize, direct, supervise and monitor this and any
further Orders of the Court. All defendants and plaintiffs,
their successors, officers, agents. servants, employees, at-
torneys and all persons in active concert or participation with
them shall provide the Court Expert with access to all prem-
ises, records, documents, personnel and students and with
every other cooperation and service necessary to the dis-
charge of the Court Expert's duties and shall make available
to the Court Expert the assistance of the Hartford Board of
Education and the Connecticut State Department of Children
and Youth Services and the Connecticut State Department of
Education as may be necessary to execute this Consent De-
cree and any subsequent order of the Court.

B. Compensation

I. The Court Expert shall be appointed by the Commis-
sioner of Education of the State of Connecticut, subject to the
approval of the parties and of the Court.

2. The Court Expert shall engage such staff, subject to
prior review and recommendation of the Commissioner of
Education, as he or she finds necessary, only with the prior
approval of the Court. The Court Expert and his or her staff
shall be compensated by State Department of Education and
shall serve until the end of the school year 1979-1980. All
rates of compensation. including sta compensation. shall be
subject to the approval of the Commissioner of Education of
the State of Connecticut and shall be fixed by the Court or
subject to Court approval. Within ten (10) days of the ap-
proval of this Consent Decree by the Court, counsel for
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plaintiffs shall submit an appropriate 01 per of Compensation
for the Court Expert Compen mi to the Court Expert shall
not exceed (S8.000) eight thousand dollars except for good
cause and with the prior appros al of the Court The term of
the Court Expert may be terminated and ihe Coun Expert
replaced by agreement of counsel. stilnect to the Dispute
Resolution procedures at Section XII

C. Duties, Resources, training

1. The duties of the Court Expert shall include, but not
be limited to, the following.

.(a) to monitor the provision of a Irc: and appropriate
public education to each of the named plaintiffs ac-
cording to the terms and pros isions of the Education
for All Handicapped Children Act, 20 U S.C. § 1401
et seq_ and the Rehabilitation Act of 1973. 29 U.S.C.

701 and § 704, and to report such to the Court and
counsel every month;
(b) to participate in all PATs, state reviews, hearings,
and other meetings regarding the named plaintiffs
including those held for the purpose of evaluation,
prescription of an appropriate placement and the de-
veloping of an it3P for each of the named plaintiffs;
(c) to monitor the efforts of the Hartford school
defendants to secure proper placement and/or pro-
grams for the named plaintiffs and to report such to
the Court and counsel every month:
(d) to arbitrate any disputes between the parent and
child and the defendants when such anse, in accor-
dance with the procedures specified below at D:
(e) to approve or disapprove prior t placement. any
agreentmt between the parents of the named plain-
tiffs and the Hartford School defendants. that the
child be placed in an appropriate alternative tem-
porary placement with supportive and related ser-
vices pursuant to Section IV I th 1 and monitor until
fully appropriate phicement is achieved:
(f) to approve, prior to the placement of any of the
named plaintiffs, that the child be placed ether on a
temporary or permanent basis in a program of
homebound or hospitalized instruction pursuant to
Section IV 1(c). and as to the named plaintiffs, to
monitor the provision of homebound instruction
through appropriate means which will include as a
minimum, receipt of documentation as to monitonng
of the assigned teacher and confirmation of services
by the child or parent in addition to and in accordance
with Section IV 1(c), (d), and (e);
(g) to monitor, as to the named plaintiffs, the provi-
sion of special education at alternative learning cen
ters by regular on-site visits, and to be provided
appropriate documentation to carry-out said monitor-
ing responsibility over such centers in addition to and
in accordance with the requirements of Section IV
1(c), (d) and (e),
(h) to receive documentation of whatever good faith
attempts to place have been made h) the Hartford



school defendants. as to the named plaintiffs, in the
instance where a residential placement cannot be
secured within thirty (30) days of obtaining parental
consent for placement pursuant to Section VII A (1);
(i) to insure, as to the named plaintiffs, that desig-
nated personnel are responsible for and will docu-
ment that all notices, forms, etc. are in fact sent to the
named plaintiffs and/or their parents in accordance
with the timelines of Section VII Subsection A;
(j) to be informed within twenty-four (24) hours of
any emergency suspension of a named plaintiff, and
the reasons therefore, and in addit. . to have author-
ity to revoke an emergency suspension prior to the
convening of a PAT upon a finding that the reasons
presented do not warrant such removal pursuant to
Section VIII A (2).

2. In order to assist the Court Expert in understanding
and evaluating the provision of a free and appropriate special
education for the named plaintiffs, the Hartford school de-
fendants shall inform the Court Expert of the current status
of, and any changes in the following:

(a) the development and provision of in-service staff
training programs for the special education staff and
supervisors;
(b) the development of uniform procedures for the
identification and evaluation of children in need of
special education;
(c) structural changes in department of special educa-
tion of the Hartford Board of Education;
(d) the changes in programs of special education or in
the job responsibilities of administrators and/or
teachers of special education.

3. Within thirty (30) days of the signing 0f this decree by
the parties, the Hartford Public School District shall provide
to the Court Expert, with one copy being provided to plain-
tiffs' counsel, a directory of all special education programs
and services available in the District. This directory, which
shall be updated on a monthly basis, shall include the name.
address, and full description of each program or service
listed. The directory shall he made available to all profes-
sional employees of the District and all public and private
social service agencies in the City of Hanford. The directory
shall also be made available to any person who requests a
copy.

D. Method of Dispute Resolution

Any dispute regarding the provision of a free and appro-
priate educationio the named plaintiffs shall be resolved as
follows:

(1) the matter including a dispute regarding a recom-
mendation of a PAT shall first be brought to the Court
Expert wbo shall attempt to arbitrate the matter;
(2) if a parent or child or the school authorities are
dissatisfied with the arbitration result, they shall notify
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the Court Expert who shall commence a meeting of
counsel;
(3) if counsel are unable to resolve the matter, the
dispute shall be presented to the Court or. subject to the
agreement of the parties, the United States Magistrate.

As to the named plaintiffs. the parties agree that the
above procedures shall be used in lieu of any state hearing or
mediation

111. FREE AND APAOPR1ATF. EDUCATION

I. The Hartford Public School District will provide and
the State Department of Education will ensure a free appro-
priate public education to all handicapped children between
the ages of five and twenty-one according to the terms and
provisions of Public Law 94-142. the Education for All
Handicapped C!;dren Act, 20 U S.0 § 1401 a seq. ,

504 of the Rehabilitation Act of 1973.29 U S C. § 701 and
§ 794, and the implementing regulations adopted pursuant to
each statute, 45 C F.12 Parts 12 la and 84 The Hartford
Public School Distract shall make available special education
and related services which: are provided at public expense at
no charge to the student of his/her family; are provided under
public supervision and direction: meet the standards of the
Connecticut State Department of Education and the standards
set forth in the federal statutes and regulations described
above; consist of programs in the least restrictive educational
environment appropriate to each child's individual needs;
and am provided in conformity with individualized educa-
tional program which meet the requirements of 45 C.F.R.
§* 121a 340 through 121a 349.

2. Where the conditions of paragraph 5 below are met,
any issue related to responsibility for payment or reimburse-
ment of costs for tuition. room and board, and related or
supportive services shall not except the defendants from
meeting the unielines set forth in Section VII for identifica-
tion, evaluation, placement or any other requirements of
federal and state law. In no event shall the Hartford school
and the State I)epartnicnt of Education be excused from full
compliance due to an issue regarding payment of cost by the
Hartford school defendants, or applicable reimbursement by
the State Education defendant.

3. This section shall not preclude the Hartford School
defendants from seeking reimbursement from any sources,
public or private, where appropriate except that in no event
shall reimbursement he sought from the parent. natural guar-
dian or child for the cost of tuition,. room anal board or any
related or supportive services included in the child's indi-
vidualized educational program (hereinafter !EP)

4 do the event that a handicappedthildis placallyany
party other than the Hartford school defendants, including
but not limited to, the Departments of Children and Youth
S.irvices, Mental Retardation, and Vocational Rehabilitation
or the Superior Court. the Hartford defendants remain solely
responsible for educational programming and the State Edu-
cation defendants remain responsible for ensuring com-



plianee with federal and state law for educational program-
ming until such time as they are notified in writing that the
child has been admitted to a Special School District under the
jurisdiction of a state agency. pursuant to Conn. Gen. Stat.
§5 17-429, 17-418. 18 -81.54 -1'20, 19:575, and 18-99.

5. In any case. at such time as a child is identified as
handicapped and in need of special education by the Hartford
school defendants, and is further found. pursuant to due
process procedures set forth at 45 C.ER. 121a.506 to
121a.513. to need placement in a residential public or private
facility, in that such placement is neceisary to provide special
education and related services (45 C.F.R. 121a.302, 45
C F.R. 34.33(c)(3) I, the Hanford school defendants remain
solely responsible for payment of costs ipeurred for .tuition,
room and board and related and support* services such as
are defined as appropriate at 45 C.F.R. 1 la.302.

6. This section shall not preclude the Hartford school
defendants from contracting with other public agencies for
the provision of such services, except that these Hartford
school defendants shall remain the sole obligees for ensuring
that free and appropriate placement is secured within the
timelines as stated in Section VI, and the State Education
defendants shall remain responsible for ensuring
compliance.

7. The tem% "handicapped child" when used herein
shall include children who meet the definition at 45 C.F.R.

121a.5 et .req. and 45 C.F.R. 84.3(j).

1V. LEAST RESTRICTIVE ALTERNATIVE

I. From the time of referral for evaluation until appro-
priate placement is made, including any time necessary to
complete due process procedures for children in the Hartford
School District, the defendants shall ensure that:

(a) The child shall remain in the placement current at the
time of referral for evaluation and shall be subject to
protection against repeated suspension and expulsion as
set forth in Section VIII; unless,
(b) the child. or his or her parents agree in writing with
the Hartford School defendants that the child be placed
in an appropriate alternative temporary placement with
appropriate supportive and related services as set forth
at45C.F.R.§* 121a.13.121a.4 until such time as fully
appropriate placement is achieved (see Section VII).
Such alternative placement shall be the least restrictive
environment setting which most closely approximates
the appropriate setting the child needs.
(c) In no event shall any child referred for evaluation be
placed at any time, on either a temporary or permanent
basis, in.a program of homebound or hospitalized in-
struction, i.e., in any educational program which is
conducted on a_one..10.0ne smaltgroup basis in the home.
or hospital room unless the following procedure is fol-
lowed and documented in writing:

(I t A physician, aftei physical examination, has cer-
tified in writing that the child is unable to attend
school for specific and temporary medical reasons
and has stated the expected date the child will be able
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to return to the school program. r 4.. current place-
ment at the time of referral. agreed upon interim
placement as stated above. or fully appropriate pro-
gram. Temporary and specific medical i easons shall
be limited to illness or other temporary di,ahling
conditions which do not tall within the description of
handicapping conditions set forth at 45 C F R
§ 121a.5.
(2) Except for medical reasons as described in
§1(c)(1) above. students may be placed in home-
bound instruction only it the student is awaiting
completion of a PAT or initation of an appropriate
placement recommended by a PAT or if th, student
presents a substantial threat to the health or safety of
others and the following procedures are followed:

(a) The student must first be placed in the least
restrictive educational setting which most closely
approximates the appropnate educational setting
which the student needs (see Section lib) above).
Prior to this placement. a PAT must be convened to
formulate an IEP and identi4 the appropriate edu-
cational placement. This PAT may not consider the
alternative of homebound instruction.
(b) If the alternative placement described in
§ (2)(a) above fails to meet the student's needs and
if the student continues to present a substantial
threat to self or others. then PAT may be
convened. This PAT may consider any alternative
placement for the student, including homebound
instruction. However. no student may be placed in
homebound instruction unless a PA T has been held
and an IEP written prior to placemem However. in
no event shall a student in these circumstances be
placed in home instruction for longer than ten days.
(c) At the end of the ten day period of home
instruction, a new PAT shall he convened to con-
sider whether the child should be placed in J new
educational setting or continued an homebound in-
struction. However. the timelines for pla:ement
required by Section VII of this decree shall run
from the date of the first PAT hell after referral for
evaluation.

(3) Homebound instruction shall be provided as
follows:

(a) instruction shall begin within one week.
(b) where instruction has been provided by a spe-
cial education teacher in school, such instruction
shall be provided only by teachers certified in spe-
cial education when the child is on home
instruction.

iigimetion shall be provided for at least two
hours a day or ten hours per week per child, unless
or until such time as state statute or regulation
provides minimum standards for hours of
homebound instruction, at which tune counsel will
meet to attempt to resolve the modification, subject
to the Dispute Resolution Faction X11.

10
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(4) In no event shall any child referred for evaluation
be placed in any a!:ernative learning center, alterna-
tive education program or :Any other equivalent part
time small group setting outside of mainstream
school unless a duly constituted Pupil - Appraisal
Team meeting (hereinafter PAT) recommends such
placement in writing. havng considered less restric-
tive alternatives, and having completed prior to such
placement an individualized education program as
described in federal law. or. in the case of placement
in the diagnostic center, an individualized diagnostic
plan.

(a) pending placement in such an alternative learn-
ing center as more fully described ahove, the child
shall remain in his or her current placement effec-
tive at the time of referral, and shall be subject to
protection from repeated suspension and expulsion
as provided for in Section VIII.
(h) where placement is made at an alternative learn
ing center, instruction shall be provided as follows:

(I) instruction shall be by teachers or staff cer-
tified to teach special education or to provide
supportive and related services pursuant to state
and federal law requirements for certification, as
specified in the individualized education
program.
(2) instruction shall be provided for at least four
hours a day for twenty hours a week per child.
unless an individualized education program
provides for fewer hours of instruction.

2. Upon the finding of a duly constituted PAT that any
child is in need of residential placement due '.o his or her
handicapping condition and need for special education the
obligation and sole responsibility for placement and payment
of cost for such placement resides with the Hartford school
defendants, subject to applicable reimbursement by the State
defendants. Such handicapping conditions which may, due
to their severity. demonstrate a need for residential place-
ment include: hardness of hearing, deafness, speech impair-
ment, visual handicap. mental retardation, serious emotional
disturbance, orthopedic or other health impairment and
specific learning disability, or any physical or mental im-
pairment which substantially limits learning. Such placement
shall occur within the tonelines set forth at Section VII and in
accordance with the !EP prepared in accordance with
Section VI.

V.

PROCEDURAL PROTECTIONS

1. The Hartford school defendants shall comply with
all procedural protections specified at 20 U.S.C. § 1415 and
45 C.F.R. §121a.500-121a.575

2. The Hartford school defendants may use the SST
process to determine whether to refer a student for an evalua-
tion. The student, the students' parent or any professional
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employee of the defendant may request that an SST meeting
be convened. No SST meeting may he convened without a
parent's presence unless the Hartfonl school defendant can
document that it has made efforts to involve parents pursuant
to 45 C.F.R. § 121 a .143 . No SST meeting shall sit, however,
as an IEP meeting as described in 45 C F R § 121a.340-
12 I a.i.49. All procedural and substantive protections avail-
able under State and federal law concerning the education of
handicapped children shall be available dunng the SST
process.

3. The issue of the Hartford school defendant's con-
tinued use of the Central Pupil Appraisal Team (hereinafter
CPAT) as it presently exists has been referred to the court for
a declaratory ruling.

VI.
INDIVIDUALIZED EDUCATIONAL PROGRAMS

A.

The Hartford school defendants will provide indi-
vidualized educational programs (IEP.) for all handicapped
students who are enrolled or reside-in the Hartford Public
School District according to the standards and pr, eedures set
forth at 20 U.S.0 § 1401(19) and 45 C ER §§ 121a.307,
121a.340-121a.349.

I. Each IEP formulated by the Hartford School defen-
dants will be a full and complex IEP according to the defini-
tion set forth at 45 C.F.R. § 121a.346

(a) The Hartford school defendant, will ensure that each
meeting to draft IEPs includes the following partici-
pants, pursuant to 45 C.F.R. 12Ia 344:

(1) A representative of the local educational agency
other than the child's teacher who 1:, qualified to
provide or supervise the provision of special
education.
(2) The child's teacher.
(3) One or both of the child's parents. subject to
§121a.345.
(4) The child, where appropnate.
(5) Other individuals at the discretion of the parent or
agency.

(b) For a handicapped child who has been evaluated for
the first time. the Hartford school defendants shall
insure: ,--t,

(1) That a member of the evaluation team participates
in the meeting.
(2) That the . sentative of the local educational
agency, the child's teacher, or some other person is
present at the meeting, who is knowledgeable about
the evaluation procedures used with the child and is
familiar with the results of the evalua:ion.

(c) The Hartford school defendants shall take steps to
insure that one or rsoth of the parents of the handicapped
child are present at each meeting or are afforded the
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opportunity to participate, pursuant to 45 C.F.R.
121a.345, ir.duding:

(1) Notifying parents of the meeting early enough to
insure that they will have in opportunity to attend:.
and
(2) Scheduling the meeting at a mutually agreed on
time and place.

Id) The notice under paragraph (2)(1) of this section
must indicate the purpose, time, and location of the
meeting, and who will be in attendance.
(e) If neither parent can :attend, the local educational
agency shall use other methods to insure parent partici-
pation. including individual or conference telephone
calls.
(I) A meeting may be conducted without a parent in
attendance if the local educational agency is unable to
convince the parents that they should attend. In this case
the local educational agency must have a record of its
attempts to arrange a mutually agreed on time and place
such as:

c.,-.(1) Detailed records of telephone calls made or at-
tempted and the results of those calls.
(2) Copies of any correspondence sent to the parents
and any responses received, and
(3) Detailed , cords of visits made to the parent's
home or place of employment and the results of those
visits.

(g) The Hanford school defendants shall take whatever
action is necessary to insure that the parent understands
the proceedings at a meeting. including arranging for an
interpreter for parents who are deaf or whose native
language is other than English.
(h)The Hartford school defendants shall give the parent
a copy of the individualized education program.
(1) The individualized education program for each child
must include:

(1) A statement of the child's prcent levels of educa-
tional performance:
(2) A statement of annual goals, including short term
insuuctional objectives:
(3) A statement of the specific special education and
related services to be provided to the child, and the
extent to which the child will be able to participate in
regular educational programs;
(4) The projected dates for initiation of services and
the anticipated duration of the services: and

Appropriate objective criteria and evaluation pro--
cedures and schedules for determining, on at least an
annual basis whether the short term instructional ob-
jectives are being achieved:
(6) A statement of appropriate disciplinary tech-
niques, not to include suspension or expulsion. shall
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be included for those students determined to present
special disciplinary problems by the P

(j) Before the local educational agency places a handi-

capped child in a public or private facility. the agency
shall initiate and conduct a meeting. pursuant to
§ 121a.347 to develop an individualized education pro-
gram for the child in accordance with 121a 343

(k) The Hartford school defendants shall insure that a
representative of the private school facility attends the
meeting. If the representative cannot attend, the
Hartford school defendants shall use other methods to
insure participation by the private school or facility,
including individual or conference telephone calls.
(I)Thc Hartford school defendants shall also develop an
individualized educational program for each handi-
capped child who was placed in a private school or
facility by the agency before effective date of the

regulations.
(m) After a handicapped child enters a private school or
facility, any meeting to review and revise the child's
individualized education program may be initiated and
conducted by the private school or facility at the discre-
tion of the Hartford school defendants.
(n) If the private school or facility initiates and conducts
these meetings, the Hartford school defendants shall
insure that the parents and an agency representative:

(1) Are involved in any decision about the child's
individualized education program; and
(2) Agree to any proposed changes in the program
before those changes are implemented

(o) Even if a private school or facility implements a
child's individualized education program. responsibil-
ity for compliance with this part remains with the local
educational agency and the State ed.icanonal agency,
pursuant to 45 C.F.R. 121a.348.
(p) If a handicapped child is enrolled in a parochial or
other private school and receives special education or
related services from a public agency. the Hartford
school defendants shall, pursuant to 45 C.F.R.
121a.348:

(1) Initiate and conduct meetings to develop. review,
and revise an individualized education program for
the child, in accordance with 45 C F.R. Q 1212.343:
and
(2)-Insure_that a representative_of_the_parnchial of
other private school attends each meeting. If the rep-
resentative cannot attend. the Hartford school defen-
dants shall use other methods to insure participation
by the private school, including individual or confer-
ence telephone calls.



VII.
TIMELINES FOR PLACEMENT

A.

Special education and related services shall he. provided
as soon as poisible, but in any event shall be no later than the
following timelines:

I. Academic Year In the case o: a referral made
during the academic year, the timelines for the Hartford
school defendants shall he as follows:

e

(a) Notice of Student Study Team meeting shall be sent
to the parents within ten (10) days of the date of the
Referral to Student Study Team. Said notices shall be as
specified in Section XI.
(h) The evaluation study, whether performed in-district
or contracted out, shall commence upon obtaining pa-
rental consent where such corsent is necessary but shall
be completed no later than thirty (30) days from the date
of referral. In the event evaluation is not completed.
parental consent shall be secured for an extension. Re-
quest for consent for extension shall include reasons
why such extension is needed. Where not secured the
PAT will he convened according to paragraph (c).
(c) The Pupil Appraisal Team meeting to develop, re-
view or revise the individualized education program
shall be held within fifteen 05) days of completing the
evaluation.
(d) Notice of the. Pupil Appraisal Team meeting to
develop, review, or revise the child's individualized
education program shall be sent to the parents at least
lye days prior to such meeting, said notice to be in
accordance with Section XI.
(e) The individualized education program shall be writ-
ten. or revised, in full and, a copy sent to the parents
within five (5) days after the Pupil Appraisal Team
Meeting to develop, review or revise the individualized
education program:*
(f) Where necessary. parental consent for placement
shall be given within ten (10) days of the date of the copy
of the individualized education program. Said consent
for placement shall be as specified in Section XII. Fail-
ure of a parent to respond within ten (10) school days
shall be construed as refusal to consent.

The Hanford School defendants have indicated their inten-
tion to request a declaratory ruling from the Department of
Health, Education and Welfare with regard to the time for
development of short term objectives. At such time as a
ruling is received, the Hartford School defendants reserve the
right to resort to the dispute resolution procedures at Section
XII However, until such time as the dispute resolution
procedure is completed. the specifi: short term instructional
objectives shall be developed at a PAT at the time the indi-
vidualized educational program is written with the parents'
participation. (See Sectic,ns VI and VII.),
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(g) The major components of the Individualized educa-
Lion program shall he implemented within fteen (15)
school days of the writing of the individualized educa-
tion program or within ten i 10) school days of obtaining
parental consent, where such consent is necessary,
(h) In the case of a child u hos individualized educa-
tional program calls for private or out of district place-
ment, within fifteen t 151days after the IEP is drafted the
Hartford school defendants shall, if the child is not yet
placed. equest. and the State Department shall provide
assistance in finding altematise placement options. In
any case, the individualized education program shall be
fully impiemented within thirty (30) days of obtaining
parental consent.for placement. If the program is not
fully implemented within that period, documentation
shall be sent to the Commissioner of Education or his
designee, wish a copy to the parent and counsel, which
demonstrates whatever good faith attempts to place
have been made in the thirty dr:: period. If any person
disputes the failure to place, they may resort to the due
process procedures set forth at 45 C.F.R. 121a.500 et
seq.

2. Between Academic YearsIn the case of a referral
made in between academic years, the effective date of the
referral may be deemed to be the first school day of the next
academic year.

Viii.
DISCIPLINE

A.

For the purposes of this section. the definition of such
terms as removal." "suspension" and "expulsion" shall
be those contained at * 10.233 Connecticut General Statutes,
and the following procedures shah apply to the Hairfotti
school defendants and to all children referred for evaluation
from the date of such referral until such time as a duly
constituted PAT recommenis the discontinuation of any or
all special education service: and it finds that the subject
child is not handicapped wit} in the meaning of feder:J and
state law, and is not in need of special education.

1. No identified handicapped child shall be removed
more than six (6) times in any school year or more than twice
in one week unless removal is an appropriate disciplinary
measure contemplated and stated in the child's individual
education program.

2.

(a) No child referred for evaluation' or identified as in
need of special 'bail be suspended-more than
:5 days or expelled during the course of one school year ,
without first following the procedure of convening a I
PAT as described in Section IV and VI, at which time
the appropriateness of the child's placement will be
evaluated.



(b) In the instance where the PAT identifies the child in
need of special education, the special education ad-
ministrative process as described herein and it, state and
federal law will replace the disciplinary process de-
saibed in state law and Board policy.
(c) At no time shall any referred or identified child as
described in this section be removed more than six (6)
times in the school year or more than twice in one week,
suspended for more than 15 dayiiit any school ycar or
expelled from school without first convening a PAT
except where such a child is considered an imminent
danger to the health and safety of the school, and
emergency suspension is necessitated. in that instance,

' the suspension shall nonetheless be preceded by good
faith attemptsto contact the child's parent. In the case of
any emergency suspension, a PAT shall be convened
within one week for the purpose of evaluating the
child's program.

3. The above shall apply to all children from the date of
referral for evaluation, and shall include children placed
in-district and in out-of-district programs, both public and
private.

4. The defendants shall insure that the discipline policy
as described herein is followed consistently for all children
described, both in and out-of-district.

5. To ensure-compliance with all the procedural protec-
tions and rights contained in federal and state law and appli-
cable to all handicapped children placed out of the Hartford
school district, the Hartford school defendants shall from the
date of approval of this Consent Decree ensure that all con-
tracts for payment to out -of- district facilities are drafted to
include conditions requiring compliance with federal and
state law concerning special education, and shall forward to
all such facilities copies of pertinent policy statute or regula-
tion pertaining to special education.

6, The Commissioner of Education or his designee shall
circulate to all local educational agencies in Connecticut a
letter informing the local agencies of the necessity to draft all
contracts with out-of-district facilities to include conditions
of compliance with federal and state law concerning educa-
tion of the handicapped.

7. Any child who is not referred or identified, but who
has been suspended more than 15 days in any school year, or
is recommended for expulsion, or who has been expelled
pursuant to the emergency procedures at Corn. Gen. Stat.
;10.233 shall be referred to an SST to determine whether
that child should be evaluated and referred to a PAT, all in
accordance with the timelines at Section VII. Where a child is
determined to be handicapped and in need of special educa-
tion the special education process will take place in lieu of the
discipline process.

(c) 1979 CRR Publishing Company,
, reproduced with permission.

IX.
IDENTIFICATION OF FIRST PRIORITY CHII.DREN

A.

Defendant Hartford school district shall, at least once
each school year, review the performance of each student and
where necessary, review the files and records of each student
not previously identified as a student in need of special
education of determine whether the student should be re-
ferred to a Student Study Team. In reviewing the perfor-
mance of each student, consideration shall b given at a
minimum to such factors as:

Whether the student has ever been recommended to
repeat a grade.
(b) Whether there is a significant discrepancy between
the student's ability and his/her achievement.
(c) Whether there is any indication of any health or
physical impairments.
(d) Whether the student has exhibited one or more of the
following characteristics over a long period of time and
to a marked degree, which adversely affects educational
performance:

(1) An inability to learn which cannot be explained by
intellectual, sensory, or health factors;
(2) An inability to build or maintain satisfactory in-
terpersonal relationships with peers and teachers;
(3) Inappropriate types of behavior or feelings under
normal circumstances;
(4) A general pervasive mood of unhappiness or de-
pression; or
(5) A tendency to develop physical symptoms or fears
associated with personal or school problems.

(e) Whether the student t4s been tniain for eleven days
or more in any quarter or forty-five days or more in any
school year.
(1) Whether the student has failed more than one course
in a marking period.

B.

Al: parties agree that the State Board of Education is
required to maintain an on-going Child Find program. As
part of that effort, for the 1978-1979 school year, the State
Department of Education will engage in the following:

1. State media effort in regard to Child Find week in the
State of Connecticut, including radio, television, and news-
paper announcements.

2. Mailing of letters, brochures, and literature to local
educational agencies with regard to the Child Find,

3. Encouraging participation on the local level in Child
Find week.

4. Maintain the toll free telephone line for parents with
renard to special education and Child Find week.
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C. Distribution

1. Within ten (10) days of the approval of this Consent
Decree, copies of the Decree wil be distributed by the
Hartford school defendants to the following:

(a) All local and state defendants; including members of
the Board of Education.' the Superintendent of the
Hartford school system. and the Commissioners of
Education and the Department of Children and Youth
Services.
(b) All administrative and professional employees of the
Division of Pupil Personnel and Instructional Support
Services of the Hartford Public Schools.
(e) Members of the Program Review team of the Con-
necticut Department of Education.
(d) Responsible officials at each and every out-of-
district facility to which a named plaintiff is referred or
where a named plaintiff is currently placed.
(e) Corporation Counsel's office.
(f) The Court Expert.

X.
STATE DEPARTMENT OF EDUCATION

RESPONSIBILITY

Within twenty (20) days of the approval of this Consent
Decree the defendant Secretary of the Connecticut State
Department of Education shall complete a full review which
shall include both Compliance and Program review compo-
nents of the provision of special education by the Hartford
school defendants. Such Review shall include specific
timelines toward completion within forty-five (45) school
days from the approval of the Consent Decree.

1. Such compliance and program review shall include:

(a) Collection of data and reports.
(b) Conduct of on-site visits.
(c) Comparison of sampling of individualized education
programs with the programs actually provided.
(d) Involvement of parents in monitoring activities as
prescribed in Appendix D of the State Department of
Education Annual Program Plan.
(e) Review of the progress and accomplishment ofpro-
grams and services for children requiring special educa-
tion including but not limited to curriculum, conditions
of instruction, physical facilities and equipment. class
composition and size. admission of students, and the
requirements respecting necessary special services and
instruction as required by § 10-76b of the Connecticut
General Statutes.

2. The Review shall with regard to the named plaintiffs
be conducted in conjunction with the Court Expert, whoshall
have access to all information gathered in the course of the
review and shall be provided with a copy of the final review
report to be completed within forty-five (45) school days of
initiation of the review. Specific recommendations for
change in regard to the named plaintiffs which result from the
review will be discussed with the Court Expert and un-
plemented under his responsibility.
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3. The Review shall he conducted in accordance with
the specific terms and instruments dcscnbcd and attached at
Appendix D of the State Department of Education Annual
Program Ilan submitted to the Department of Health, Educa-
tion, and Welfare for fiscal year 1979.

4. In particular. the Commissioner of Education of the
State of Connecticut or his desig.iee shall undertake monitor-
ing to insure that the Hartford Public School District develops
and implements an individualized educatioaal program (IEP)
for each of the named plaintiffs enrolled in or residing in the
Hartford Public School District.

5. The Commissioner of Education of the Stateof Con-
necticut shall insure that each of the named plaintiffs who is
placed in or referred to an out of district school or facility has
an individualized educational program prepared in accor-
dance with federal regulation set out at 45 C.F.R.
§ 1210349, 45 C.F.R. § 121a.2(c), and 45 C.F.R. § 84.33
and § 84.39.

6. The defendant Commissioner of Education or his
designee shall monitor the special education placements of
each of the named plaintiffs both within the Hartford school
district and all referrals and placements of namedplaintiffs to
out-of-district placements to insure that a completed indi-
vidualized education program is prepared before placement
and is implem. med.

7. The defendant Commissioner of Education or his
designee shall insure that the provisions of paragraphs 4, 5
and 6 are completed at the point when the final Review report'
is completed.

8. The Review as conducted by the State Education
defendants shall highlight particular areas of concern to the
named plaintiffs, including:

(a) The certification of all instructional personnel in the
Alternative Education Center or homebound instruction
program;
(b) The hours of instruction received by students en-
rolled in Alternative Education Centers or homebound
instruction programs:
(c) The preparation of individualized educational pro-
grams for students enrolled in Alternative Education
Centers or homebound instruction program;
(d) The preparation of. and participation of the Hartford
school defendants and parents in individualized educa-
tional programs for out of district placements;
(c) The provision of appropriate notice to parent;, con-
tained and documented in student file records, of their
rights under federal and state law pertaining to special
education;
(0 The provision of culturally, linguistically and ra-
cially nonbiased testing and evaluation materials, and
the use of testing and evaluation materials and methods,
which do not discriminate on the basis of handicap.
(g) The review of student records shall consist of a
review of a stratified random sample of a total of 65
students. This review shall consist of file reviews, par-
ent interviews, and program audits The sample shall be
compiled through a strantication which shall be based
on in-district or out-of district placement. Should the
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random sample not include a sufficient representation of
black and hispanic students the sample will be redrawn
to include that representation.

9. Any information or report of noncompliance in the
highlight areas listed above at paragraph 8 shall be incorpo-
rated in the final review report and dealt with in the same
manner as other areas of noncompliance found in the
Review.

XI.
STANDARD FORMS

A.

The following forms having been developed by all par-
ties shall be used and disseminated throughout the Hartford
Public School System, and are considered to be external
forms in that they are designed to impart information to
parents. They are to be prepared in translation and sent in the
dominant language of the parent. These forms are to be
supplemented by internal documents, including but not lim-
ited to a form for documenting parental contacts [Section VL
A A !XI) and Section V 2)1 and a form for docunienting good
faith attempts to place [see Section VII is I)(h),

B.

The forms attached are to be completed and sent in
accordance with the Timelines at Section VII.

1. Referral to Student Study Team

(a) This form is to be filled out when an initial
referral is made by a classroom teacher or other
local school personnel, and after completion is to
be sent to the parent with the Notice of Student
Study Team meeting.

2. Request for Consent for Asstssment

(a) On an initial referral, this form is to be com-
pleted and sent to the parent by the Student Study
Team with a copy of the Notice of Free and Appro-
priate Education.

3. Request for Extension of Evaluation

4. Notice of Free and Appropriate Education

(c) 1979 CRR Puplishing Company,
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5.
(a) Notice of Student Study Tcam Meeting
(b) Notice of Pupil Appraisal Team Meeting
(c) Notice of Pupil Appraisal Team Meeting (RE-
VIEW)

6. Individualized Educational Program

C.

Whenever a child has been identified as handicapped
and is receiving a special education poems or services, but
that program is to be reviewed, the Hartford defendants shall
convene a Pupil Appraisal Team meeting in the manner set
forth at Section VII A 1) (b) through (n) and shall use forms 3,
4, 5(c) and 6 above as appropriate.

XII.
DISPUTE RESOLUTION

I. Any disputes regarding the implementation of the
terms of the Consent Decree as policy and practice through-
out the Hartford School System shall be resolved as follow3:

(a) Counsel for all parties shall meet on a monthly basis
from approval of this Decree, with previously arced
upon agendas, to attempt to resolve any differences.
Subject to prior approval of counsel, any counsel may
bring other individuals to the meetings.
(b) If counsel are unable to resolve any matter, the
dispute shall be presented to the Court or. subject to the
agreement of the parties, the United States Magistrate.
(c) Individual complaints with regard to the appropri-
ateness of a particular program, evaluation or placement
which do not involve district wide policy or practice
shall be resolved through the due process procedures at
45 C.F.R. 121a.500 et 3eq.

The Court retains jurisdiction of this action for all pur-
poses, including the entry of such additional orders as it
deems just, necessary or proper. However, following a final
report to the Court by the parties and the Court Expert on
July I, 1980, concerning implementation of this decree, the
Court may choose to enter a final order in this case.

The parties, by this Consent Decree, and through their
attorneys, hereby consent to the entry of this Order.
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CHRISTIAN STANLEY, by and through his mother and next friend, LINDA STANLEY,
Plaintiff

v.

School Administrative (:nit No. 40 for Milford Mont Vernon, Ne 4, Hampshire, et al..
Defendants

No. 80-9-D

United States District Court for the District of New Hampshire

January 15, 1980

O'Connell, District Judge

On motion for declaratory and injunctive relief to prevent LEA tram suspending learning
disabled. but not emotionally disturbed, child. During first year in high school, child was referred to
regional special education consortium, but during that year was suspended six times once for use
of profanity. the balance for failure to come to detention. Prior to the last of these suspensions, the
child's parent was notified that the school board would hold a hearing and that parent had a right to
have counsel present. The school board suspended the child for 21 days "for neglect or refusal to
conform to he reasonable [rules] of" the high school and directed that the child be re-evaluated as
soon as practicably possible.

HELD, motion for preliminary injunction denied in most respects. Child is unlikely to succeed
in his claim that the suspension constitutes a discrimination on the basis of his handicap. Evidence
indicates that child's disruptive behavior was not caused to any substantial degree by his handicap or
by his current placement program, but rather by senous family problems. Moreover, although the
suspension involved is longer than that considered in Goss v. Lopez, 419 U.S. 565 (1975), more
elaborate procedural safeguards than are required by Goss were afforded and it is unlikely that they
will be found procedurally defective. Finally, since the suspension cannot be said to be discrimina-
tory because the child's behavior has not been shown to be substantially related to the child's
handicap or the LEA's attempts to remedy that handicap, the unequal treatment that is the hallmark
of equal protection analysis under any standard is here not sufficiently evident to predict success on
the merits of this claim.

ORDER AND OPINION

Plaintiff Christian Stanley, .1 fifteen-year-old tenth
grade student at the Milford (New Hampshire) Area Senior
High School, brings this 42 U.S.C. § 1983 action seeking
declaratory and injunctive relief from defendants' suspend-
ing him from school for twenty-one days.' Such action is
alleged to violate rights guaranteed by the Education for All
Handicapped Children Act (20 U.S.C. § 1401, a seq.),§ 504
of the Rehabilitation Act of 1973 (29 U.S.C. § 794). and the
Fourteenth Amendment to the Constitution of the United
States. Of concern here is plaintiff's motion for a temporary
res/aining order filed January 7, 1980. Hearing thereon was
held before the Court on January 11, 1980, at which time

' Christian Stanley will generally be referred to hereinafter
as the plaintiff, although the action was brought "by and
through his mother and next friend. Linda Stanley." Also, to
be consistent with plaintiff's usage at hearing. "defendants"
will for purposes of this Order refer only to the Milford
School Board the entity that issued the challenged deci-
sion to suspend plaintiff.

. (c) 1981 CRR Publishing Company,
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counsel for both sides appeared ready to introduce the tes-
timony of witnesses and relevant exhibits. In this light, and as
counsel agreed that the case was ripe at this juncture for
determination of whether preliminary injunctive relief should
issue, the Court has proceeded on that basis. 11 Wright &
Miller, Federal Practice and Procedure § 2951, at 499, 500.

From the testimony of Ray Yarmac, a psychotherapist
employed by the Nashua Youth Council who has been coun-
seling plaintiff since August of 1979, it appears that plaintiff
has had a long history of academic failure. As revealed by his
mother, plaintiff was at one time enrolled in a private school
in Lake Placid, New York. where he managed to pass each
grade, but with low ave -age work. In his first year (I 978-
1979) at the Milford Area Senior High School, however,
plaintiff failed to pass and was thereafter referred to the
Regional Special Education Consortium (serving School
Administrative Unit 40) by the school's Pupil Placement
Team for purposes of testing and e' aluation. As reported by
John 0. Willis, Director of PsychosIducational Services for
the Consortium. this testing of plaintiff revealed "[a) dis-
crepancy between roughly Average intellectual potential and



Below Average reading and Low writing caused by a vocab-
ulary weakness that in Willis' opinion constituted a 'learn-
ing disability ." (See Plaintiffs Exhibit 4 at 4.) Responding
to this evaluation, the Pupil Placement Team formulated for
plaintiff an Inilividualiitd Education Program for Plan) and
prepared a Statement of Placement for the school year 1979-
1980 which contemplated that t. has would receive five hours
per week of specialued instruction in the school's 'resource
room" in addition to spending twenty five hours in his regu-
lar classrooms. Plaintiff's mother consented to such place-
ment (See Plaintiffs Exhibit #1 )

As o1 early October 1979, the above placement ap-
peared to be has mg good effects Indeed. plaintiffs mother
testiticd that with one notable exception she received at that
time a "glowing" report from plaintiff's teachers as to the
plan's success By the middle of that month, however,
plaintiff began to pose disciplinary problems for the school.'
On a sometimes daily basis, plaintiff reported to school
tardy. (Se,, Defendants' Exhibit A.) As revealed in the tes-
timony of school principal Ronald Berry, school rules, about
which plaintiff was informed both orally and in writing (see
Defendants' Exhibit B), require that a tardy student first
report to the office to receive a pass that would ecable him to
enter his classroom late. Principal Berry noted that such
continually late entrances into classes had a disruptive influ-
ence. Moreover, Berry and Assistant Principal David Dube
related several incidents, admitted to by plaintiff himself,
where plaintiff used profanity to teachers in the presence of
other students when requested to quit talking in study hall, to
report to class or to the school office, or to perform certain
study tasks On one such occasion, ?rincipal Berry himself
removed plaintiff from class to take him to his office. On
another, Assistant Principal Dube found plaintiff wandering
in the halls and had to follow him into the men's room before
finally persuading him to report to the office.'

As summarved in Plaintiff's Exhibit 3, plaintiff was
actually suspended on six occasions between October 17 and
December 12, 1979 five times for failure to come to
detention (see Defendants' Exhibit B) and once for his use of

s That exception was for Amencan Government, for which
plaintiffs mother was informed

Chris displays an immaiure attitude toward his respon-
sibilities in that he does not take advantage of the time he
has in class to complete work or to participate in assign-
ments He presents no major discipline problem but he is
directly cheating himself. He has attempted no homework
or class panicipaton

(Plaintiffs Exhibit #2.) Plaintiffs mother was also notified
by his Resource Room teacher that "Chris has a low average
due to incomplete homework assignments and 3 absences
which he hasn't made up . ." (Id.)

3 From the testimony at hearing of psychotherapist Yaimae,
appears that this development coincided to some extent

with increasing problems in plaint!' f's family within the last
few months.

' Ac reported in plaintiffs discipline record (Defendants'
1:xhibit A), plaintiff was thrown out of one class on De-
cember IR, 1979. for "throwing spitballs."
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profanity. Each of these suspensions was served e school as
"internal" suspensions (id.) and are not here in iluesijou.
Apparently prior to the last of these suspensions, School
Superintendent Julius EY Agostino notified plaintiffs mother
that a hearing was to be held on these disciplinary problems
before the Milforil School Board and that she had a right to
have counsel prcsiit. Such ti. -,trine was held on December
19, 1979, at which time plaintiff appeared and was rep-
resented by counsel. After considering the testimony and
exhibits presented at that hearing. the Board on January 2,
1980. sent to plaintiffs parents a letter informing them of its
findings of fact and decision based thereon (Defendants'
Exhibit C.) In addition to recounting plaintiffs record of
disciplinary problems during the 1979.80 school year and his
current poor academic pert it-mance. the Board noted that
there was no evidence that plaintiff (although "educationally
handicapped") was "emotionally handicapped" and con-
cluded that

the discipline infrac'ions by Christian Stan-
ley, particularly the insubordination, profan-
ity and [belligerent) behavior (toward)
teachers, was in fact disruptive to the educa-
tional environment of the school and particu-
larly to the students who witnessed the disci-
pline offenses recorded in Exhibit #1. The
Milford School Board dues not and will not
condone such behavior by any student, even a
student who is educationally handicapped and
identified as a slow learner.

(Id., finding #5.), In this light: the Board ruled that:

1. Christian Stanley is suspended from the
Milford Area Senior High School. Mil-
ford, New Hampshire. for 21 school days,
beginning qh`Frtay. January 4. 1980. and
continuing is and including Friday. Feb-
ruary I. 1980, fur neglect or refusal to
conform to the reasonable [rules] of the
Milford Area Senior High School.

2. The Milford School Board directs that
Christian Stanley be reevaluated by the
Pupil Personnel Team as soon as practica-
bly possible. This 'reevaluation is to in-
clude the discipline infractions occasioned
by Christian Stanley during the 1979-80
school year If the Pupil Personnel Team
determines that the current placement is
not presently appropriate. the Team is di-
rected to determine a new IEP and Place-
ment for Christian Stanley.

Plaintiff has not in fact attended school since January 4,
1980, nor has he to date received any home tutoring. Since
that time, however, the aforementioned Regional Special
Education Consortium has conducted further psychological
testing of plaintiff and has begun to formulate plans for a new

At. an earlier point in its findings, the Board noted its
concern "with the fact that most of these infractions were
deliberate and appear to have been ealcutited t Defendants'
Exhibit C, finding 401.1
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placement" for him " Indeed. Consortium members had
been Involved in discussions to that end with plaintiffs
mother on the Wednesday and Thursday prior to the hearing
before this Court. l'he consensus of the Consortium at this
time is as follows: While plaintif I is not emotionally handi-
capped. it appears that It cannot comply with the rules of his
regular school and thus it is not in his best interest to remain
there. Alternative nonresidential placement in "Project
Clearaway in Nashua is recommended and. it approved by
all parties, could be commenced almost immediately. In the
meantime, the Consortium has been -ontacting individuals to
arrange for home tutorine in plaintil I, if necessary.

The essential factors to be considered in determining the
appropnateness of preliminary injunctive relief arc: (I) the
significance of the threat of Irreparable harm to plamtiff if
such relief is not granted. (2) the balance between such harm
and the injury that injunctive reet would inflict on defen-
dants: (31 the probability of plaintiffs success on the merits:
and (4) the public interest. 1 1 Wnght & Miller. Federal
Practice and Procedure *2948. at 430. 43 I .Automatic Radio
Manufacturing Co. v. Ford Motor Co.. 390 F.2d 113 (1st
Cir. 1968): Sec. & Exchange Commission v. World Radio
Mission, inc.. 544 F.2d 535 (1st Cir 1976); /mere°. inc. v.
First National Bank ofBoston . 560 F 2d 480 (1st Cir. 1977);
Grimard v. Carlston 567 F.2d 1171 (1st Cir. 1978).

Turning first to the third of the above four factors, it is to
be recalled that plaintiff challenges his suspension on both
statutory and constitutional grounds. As to the Education for
All Handicapped Children Act of 1975. 20 U.S.C. § 1401, et
seq., one commentator has recently noted

Congress passed [the Act) in response to the
need for increased funding brought about by
the widespread recognition by courts and
State legislatures of the right of handicapped
children to an adequate educaticn. Although
the Act sets forth general requirements States
must meet in ordcr to quiiiily for receipt of
Federal funds, it does not prescribe the
specific educational programs local schools
must make available in order to fulfill those
requirements. Instead, the heart of the Federal
control mechanism is a system of procedural
safeguards which provides for parental in-
volvement in educational placement deci-
sions. In effect, the Act guarantees proce-
dures whereby parents may challelge the
appropriateness of their child's educational
progam, but provides only the most general
guidelines for resolving the substantive ques-
tions such challenges may present.

Note. Enforcing the Right to an "Appropriate" Education:
The Ethization for All Handicapped Children Act of 1975, 92
Harv. . L.Rev. . 1103, 1103 (1979) (footnotes omitted). In

According to the testimony of Philip Boucher. Director of
the Consocium, its staft had once again been involved with
plaintiff on a counseling basis since October of 1979. Thc
Consortium apparently has presently been given preliminary
authority by plaintiff's mother to seek the new placement,
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particular, 20 U.S.C. § 1412 Eligibility Requirements pro-
vales that

In order to qualify for assistance under this
subchapter in any fiscal year. a State shall
demo rate to the Commissioner that the fol-
lo-. .nditions arc met:

i) The State has in effect a policy that
assures all handicapped children the right
to a free appropnate public education.

(5) Thc State has established (A) proce-
dural safeguards as required by section
1415 of this title, (B) procedures to assure
that to the maximum extent appropnate.
handicapped children. including children
in public or private institutions or other care
facilitks, are educated with children who
are not handicapped. and that special class-
es, separate schooling, or other removal of
handicapped children from the regular edu-
cational environment occurs only when the
nature or seventy of the handicap is such
that education in regular classes with the
use of supplementary aids and services
cannot be achieved satisfactorily

And 20 U.S.C. II 1415 Procedural Safeguards provides that:

(a) Any State educational agency. any
local educational agency. and any inter-
mediate educational unit which receives assis-
tance under this subchapter shall establish and
maintain procedures in accordance with sub-
section (b) through subsection (e) of this sec-
tion to assure that handicapped children and
their parents or guardians are guaranteed pro-
cedural safeguards with respect to the provi-
sion of free appropnate public education by
such agencies and units.

(b)(1) The procedures required by this sec-
tion shall include. but shall not be limited
to

(C) written pnor notice to the parents or
guardian of the child whenever such
agency or unit

(i) proposes to initiate or change,

the identification, evaluation, or educa-
tional placement of the child or the pro-
vision of a free al propnate public educa-
tion to the child:

(E) an opportunity to present com-
plaints with respect to any matter relating to
the identification, evaluation, or educa



tional placement of the child. or the provi-
sion of a free appropriate public education
to such child.
(2) Whenever a complaint has been re-

ceived under paragraph ( I 1 of this subsection,
the parents or guardian shall have an opportu-
nity for au impartial tiue process hearing
which shall be conducted by the State educa-
tional agency or by the local educational
agency or intermediate educational unit, as
determined by State law or by the State educa-
tional agency No hearing conducted pursuant
to the requirements of this paragraph shall be
conducted by an employee of such agency or
unit involved in the education or care of the
child.

(c). lithe hearing required in paragraph (2)
of subsection (b) of this section is conducted
by a local educational agency or an inter-
mediate educational unit, any party aggrieved
by the findings and decision rendered in such
a hearing may appeal to the State educational
agency which shall conduct an impartial re-
view of such hearing. The officer conducting
such review shall make an independent deci-
sion upon completion of such review.

(e)(1) A decision made in a hearing con-
ducted pursuant to paragraph (2) of subsec-
tion (b) of this section shall be final, except'
that any party involved in such hearing may
appeal such decision under the provisions of
subsection (c) and paragraph (2) of this sub-
section. A decision made under subsection (c)
of this section shall be final, except that any
party may bring an action under paragraph (2)
of this subsection.

(2) Any party aggrieved by the findings
and decision made under subsection (b) of this
section who does not have the right to an
appeal under subsection (c) of this section,
and any party aggrieved by the findings and
decision under subsection (c) of this section,
shall have the right to bring a civil action with
respect to the complaint presented pursuant to
this section, which action may be brought in
any State court of competent jurisdiction, or
in a district court of the United States without
regard to the amount in controvers1 . In any
action brought under this paragraph the court
shall receive the records of the administrative
proceedings, shall hear additional evidence of
the request of a patty, and basing its decision
on the preponderance of the evidence, shall
grant such relief as the court determines is
appropriate.

(3) During the pendency of any proceed-
ings conducted pursuant to this section, un-
lets theState or local educational agency and
the parents or guardian otherwise agree, the
child shall remain in the then current educa-
tional placement of such child, or, if applying
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for initial admission to a public school, shall,
with the consent of the parents or guardian,
be placed in the public school program
until all such proceedings have been
completed.

(4) The district courts of the United States
shall have jurisdiction of actions brought
under this subsection without regard to the
amount in contrinersy.

Section 504 of the Rehabilitation Act of 1973-(29 U.S.C.
§ 794) states that:

No otherwise qualified handicapped indiN
vidual in the United States. as defined in Sec-
tion 706(6) of this title. shall, solely by reason
of his handicap, be excluded from the partici-
pation in, be denied the benefits of, or be
subjected to discrimination under any pro-
gram or activity receiving Federal financial
assistance.'

The thrust of plaintiffs claimsunder the above statutes
is (1) that defendants' suspension of plaintiff constitutes a
change in his placement which required theni to follow the
above-prescribed procedural safeguards prior to such change
and (2) that in suspending plaintiff they have discriminated
against him on the basis of his handicap by excluding him
from the free appropriate public education afforded non-
handicapped individuals. Aid in determining the likelihood
of success of these claims, especially as to the procedural
safeguards question, is provided by thenow-effective regula-
tions promulgated under these statutes by the Secretary of the
Department of Health, Education, and Welfare (45 CFR
§ 84.1, et seq .)and the Commissioner of the Office of Educa-
tion (45 CFR § 121a.1 etseq )." As explained in Appendix A

Analysis of Final Regulation (45 CFR Part 121A) under
Part B of the Education of the Handicapped Act. "Subpart D
[i.e., 45 CFR §§ 84.31 - 84.39] of the Section 504 . . .

contains requirements very similar tti those in Pan B of the
Education of the Handicapped Act." Indeed, explicit cross
references between these regulations are included in two
sections that are among those sections which are of assistance
here: 45 CFR § 121a.552 and 45 CFR § 84.36.°

Of particular interest here are the terms of 45 CF
121a.513 Child's status during proceedings, which states

that:

(a) During the pendency of any adminis-
trative or judicial proceeding regarding a
complaint, unless the public agency and the
parents of the child agree otherwise, the child

For purposes of this motion, defendants do not contest, and
thus the Court does not address here, whether plaintiff is a
"handicapped" individual within thecoverage of these stat-
utes or plaintiffs right to bring this action under them.

" All citations to these regulations will he to the 1978 ver-
sions thereof.

' Note from the language of a 84.36 that compliance with the
procedural safeguards of 20 U.S 1416 (and its regula-
tions) would appear to satisfy at leas; orocedurally the man-
dates of 29 U.S C. *744.
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involved in the complaint must remain in his
or her present educational placement.

(21)1 t. S C. § 1415(00)

011/111. ut1 Section 121a.51' %inc.:. not pet -
mit a child's placement to he [changed) dur-
ing a :ompiaint proceeding. unless the par-
ents and agency agree otherwise. While the
placement may not he rhang "d. this does not
preclude the agency from using its normal
procedures for dealing with children who are
endangering theinselvec or others.

(Emphasis added. As to the meaning of the above-
emphasized language. discussion of 121a.513 in Appendix
A. supra. at 526. is illuminating:

Comment. Commenters suggested a provi-
sion he adder: - allow change of placement
for health or salety reasons. One commenter
requested that the regulations indicate that
suspension not be considered a change in
placement Another commenter wanted more
specificity to make it clear that where an ini-
tial placement is involved, the child be placed
in the regular education program or if the
paxents agree. in an interim special
plicement.

Response: A comment has been added to
make it clear that this section would not pre-
clude a public agency from using its regular
procedures for dealing with emergencies.

(Emphasis adtl,..d.) Of furher assistance as to the procedural
question raised herein is 45 CFR § 121a.552. which provides
that:

Each public agency shall insure that;

(c) Unless a handicapped child's indi-
vidualized education program requires
some other arrangeme.d. the child is edu-
cated in the school which he or she would
attend if not handicapped: and

(d) In selecting the least restrictive envi-
ronment, consideration is given to any po-
tential harmful effect on the child or on the
quality of services which he or she needs.

(20 U.S.C. § 1412(d)(5))

Comment. Section 121a.522 includes some
of the main factors which must be considered
in determining the extent to which a handi-
capped child can be educated with children
who are not handicapped. The overriding rule
in this section is that placement decisions
must be made on an individual basis: The
section also requires each agency to have-var-
ious alternative placements available in order
to insute that each handicapped child receives
an education which is appropriate to his or her
individual needs.

The analysis of the regulations for Section
504 of the Rehabilitation Act of 1973 (45 CFR
Part 84 Appendix, Paragraph 24) includes
several points regarding educational place.
meats of handicapped children which are per-
tinent to this section . .

The "Paragraph 24- referred to above provides as follows:

Section 84.34 [regarding educational set-
ting) prescribes standards for educating
handicapped persons with nonhandicapped
persons to the maximum extent appropriate to
the needs of the handicapped person in ques-
tion. A handicapped student may be removed
from the regular educational setting only
where the recipient can show that the needs of
the student would, on balance, be served by
placement in another setting.

Although under *84.34, the needs of the
handicapped person are determinative as to
proper placement. it should be stressed that.
where a handicapped student is so disruptive
in a regular classroom that the education of
other students is significantly impaired: the
needs of the handicapped child cannot bemet
in that environment. Therefore, regular
placement would not be appropriate to his or
her needs and would not be required by
§ 84.34.

(Emphasis added.)
The propriety of applying the procedural safeguards set

forth in the above statutes and accompanying regulations was
at issue in the case of Smarr v. Nappi . 443 F. Supp..1235 (D
CT 1978), wherein the Court was asked to determine whether
20 U.S.C. § 1415(e)(3) prohibited the expulsion of handi-
capped children during the pendency ofspecial education
complaint. (Id. at 1241.) Finding that "[limn expulsion has the
effect not only of changing a student's placement. but also of
restricting the availability of alternative placements" (id. at
1242-43). the Court held that "the Handicapped Act estab-
lishes procedures which replace expulsion as a means of
removing handicapped children from school if they become
disruptive." (Id. at 1242.) However, in light of the above
regulatory provisions allowing the use of regular procedures
in emergency cases, the Court went on to comment that

school authorities can deal with emergencies
by suspending handicapped children. Sus-
pension will permit the child to remain in his
or her present placement, but will allow
schools in Connecticut to exclude, a, student
fox up to ten consecutive school days.

/d. at 1242. Accord. Mrs. A .J. v. Special School District No.
/ , 478 F. Supp. 418, 432. n. 13 (D MN 1979). Moreover, the
Court declared that

Handicapped children are neither immune
from a school's disciplinary process nor are
they entitled to participate in programs when
their behavior impairs the education of other
children in the program. First, school au-
thorities can take swift disciplinary measures.
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such as suspension, against disruptive handi-
capped children. Secondly, a PF'T can request
a change in the placement of handicapped
children oho have demonstrated that their
present cfactement is inappropriate by disrupt-
ing the education of other children. The
Handicapped Act thereby affords schools
with both shorenn and long-term methods
of dealing with handicapped children who arc
Min% coral problems.

Stuart. supra. 443 F. Supp at 1243.
The Court concurs with the Courts in Smart and Mrs.

A.J. that the temporary disciplintry measure of suspending a
handicapped student for no more than ten consecutive school
days would not constitute a change in that student's place-
ment that would require adherence to the procedural
safeguards governing remo.:al under either 20 U.S.C.
§ 1401.03(W. or 29 LI .S.C. 794. However, it is to be noted
that the suspension imposed on plaintiff here is for 21 con-
secutive school days. a length of time of such consequence
that it may only be imposed with the approval of the Milford
School Board itself. (See Defendants' Exhibit D.) Infight of
the impact, to be later discussed, that such a lengthy suspen-
sion may have upon plaintiff's disability, it may well be that
such suspension (if permitted to run its full course) would in
fact represent a change in his placement for which defendants
are charged to provide procedural safeguards as a condition
to their acceptance of Federal funds.

By contrast, however, the Court.is unable to conclude
that it is likely that pla;atiff will succeed on his substantive
statutory claim that his suspension constitutes a discrimina-
tion on the basis of his handicap. From the letter of the
Milford School Board to plaintiff's parents informing them
of its decision to suspend (Defendants' Exhibit C), it is clear
that such measure was ',ken in response to the serious disci-
plinary problem plaintiff has posed for the school,primarily
since the middle of October of 1979. Testimony before this
Court has been to the effect moat there have been serious
family problems in plaintiff's home beginning around that
time. For the first month and a half of the school year when
such family problems were evidently not so severe, plain-
tiffs academic performance had begun to improve due to
implementation of a program including working in a special
education classroom. On this basis, the Court cannot con-
clude at this juncture that the disriiiniVe behavior that
prompted the School board's suspension of plaintiff was
caused to any substantial degree by his handicap or by his
current placement program. Cf. Stuart v. Nappi, supra, 443
F. Supp. at 1241.

Having concluded that plaintiff is likely to succeed on
1 merits of his statutory claims only if his suspension is
all ed to run its full 21-school-day course, we turn now to
the lik l merits of plaintiffs constitutional claim. Under
Goss v. ez. 419 U.S. 565 (1975), the United States
'Supreme Cou held that:

Students mg tempotary suspension have
interests quail ing for protection of the Due
Process Clause, a

suspension
process requires, in

connection with a suspension of 10 days or
less, that the student be given oral or written

N\
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notice of the charges aganict him and. if he
denies them. an explanation of the evidence
the authorities have and an opportunity to
present his side of the story. The Clause re-
quires at least these rudimentary precautions
against unfair or mistaken findings of mis-
conduct and aibitrars exclusion, from school.

id. at 581. In the case at bar, a longer suspension than inGoss
is involved; however, more elaborate procedural safeguards
than.- are required by Gus- were afforded plaintiff. The
Superintendent of Schools notified plaintiff's mother in ad-
vancb of the December 19th hearing. at which plaintiff was
permitted to be represented by counsel in the examination of
witnesses and exhibas against hint Ac to this portion of
plaintiff's constitutional claim, then, the Court cannot con-
clude that it is likely that such safeguards will be found
procedurall% Jefeetive. Plaintiff argues. however, that "tor
purposes of due process. there :Lust he a correlation between
the offense and the penalty" (plaintiff's memo at 13) and
further that defendants cannot dismiss plaint:ft from school if
that dismissal is not rationally related to the provision of
plaintiff's special educational needs (id at 15). As to the first
of these contentions, the Court in Lee v. Macon County
Board of Education .490 F.2d 458, 460, n. 3 (5th Cir. 1978),
noted as follows:

In the landmark case of Dixon v. Alabama
State Board of Education, 294 F.2d 150, 157
(CAS, 1961), this court wrote the following:

"Turning then te the nature of the gov-
ernmental power to exp.:I the plaintiffs, it
must be conceded . . that that power is
not unlimited and cannot he arbitrarily
exercised. Admittedly. there must be some
reasonable and constitutional grounds for
expulsion or the courts would have a duty
to require reinstatement.

This passage and the constitutional provision
it elaborates do not license Federal judges to
review and revise school board disciplinary
actions at will. Application is limited to the
rare case where there is shocking disparity
between offense and penalty.

(Emphasis added.) On the bas.s of the recordas it presently
stands, the Court cannot say that there is a shocking disparity
between the offenses which prompted plaintiff's suspension
and the penalty meted out therefore.'" In support of the
second above proposition, plaintiff cites cases involving
challenges on equal protection grounds to programs currently
provided for handicapped children, wherein motions to dis-
miss were denied on the basis that a stricter than minimum
rationality standard of review might be appropriate. See
Fialkowski v. Shapp, 405 F. Supp. 946, 957-59 (ED PA
1975); Frederick L. v. Thomas, 408 F. Sopa. 832, 835.36
(ED PA 1976) (later opinion afj'd in 55Q F.2d 373 (3rd Cir.

In line with earlier discussion, it cannot be said at this
juncture that plaintiff is being runished on account of his
learning disability as his recent disruptive behavior appears
to have stemmed primard) front tannl tl:ttieuittes.
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19771). Even under those standards it must be noted, as
discussed earlier. that the School Board's suspension of
plaintiff cannot be said to constitute discrimination based on
his handicap since plaintiffs suspension-prompting behavior
has not been shown to be substantially related to his learning
disability or defendants' attempts to remedy such disability.
Thus, the unequal treatmety that is the hallmark of equal
protection analysis under any standard is here not sufficiently
evident to enable the Court to predict success on the merits of
this claim.

Having thus examined the legal merits of plaintiffs
claims as they appear al this juncture, it is now appropriate to
analyze the balance of harms in the case and the public
interest involved. As to the significance of the threat of
irreparable harm to plaintiff if his suspension is continued, it
is clear that until home tutoring is commenced or a new
placement for plaintiff is agreed upon, plaintiff will continue
to suffer "the injury inherent in being without any educa-
tional program." Stuart v. Nappi . supra, 443 F. Supp. at
1240. And should it be concluded that plaintiffs current
placement. to which he is not scheduled to return until after
February. 1, 1980. is still appropriate, he would likely be
precluded from taking advantage of its special education
aspects even if tutored at home. Id. Furthermore, in the
opinion of psychotherapist Yannac, plaintiffs learning dis-
ability and "sense of failure" may be exacerbated by his
&swift from the normal school environment and its atten-
dant social structure.

At the same time, however, it is not denied even by
plaintiff that defendants have a legitimate interest in prevent-
ing the type of behavior exhibited by plaintiff at the Milford
Area Senior High School. As discussed by the Court in Lee v.
Macon County Boat .1 of Education, 490 F.2o 458 (5th Cir.
1978). courts should not be "insensitive to the difficulties
faced by school officials in attempting to curb disorderly
interference with the primary task of the school, which is
education. id. at 460. Moreover, courts must be cognizant of
the "need for school authorities to be vested with imple
authority and discretion" in dealing with such disciplinary
problems and accord their judgment considerable deference.
Stuart v. Nappi, supra. 443 F. Supp. at 1243. In addition,
especially in cases such as this where there has beeiniatiang
showing of asgusal relationship between plaintiffs mild
disability and the disruptive behavior for which be was sus-
pended, applation of the extensive procedural safeguards
afforded by the Education for All Handicapped Children Act
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may itself prove disruptive while not serving its intended
purpote.

(T)he procedural protection accorded handi-
capped children under the Act may create
disparities in the disciplinary treatment of
students who have engaged in similar con-
duct The perception of this disparity by
other students could undermine the crdibility
of school disciplinary policies.

Note. Enforcing the Right to an "Appropriate" Education.
supra, 92 Harv. L. Rev. at 1107 n. 33.'

Finally, the Court notes that the "public interest" in this
case colts in two directions. On the one hand. Congress itself
has declared that "to the maximum extent appropriate.'

handicapped children [should be) educated with children
who are not handicapped. and that special classes, separate
schooling, or other remot d of handicapped children from the
regular educational env iro intent [should) occur( ) only when
the nature or severity of the handicap is such that education in
regular classes with the use of supplementary aids and ser-
vices cannot be achieved satisfactorily." 20 U.S.C.
§-1412(5). Ontn_other,hand. as echoed in the tvords of the
Milford School Board, deliberate and ciliulatid behavior
that is disruptive of a school's educational environment can-
not be condoned. even from a student identified as learning
disabled, for such may ultimately destroy the school's very
ability to function as an institution of learning.

In the long run, the Court is satisfied that the interests of
all concerned will best be served by implementation of the
change in plaintiffs placement currently under considera-
tion. At this juncture, however, plaintiff is faced with serving
fourteen more school days of a suspension whose immediate
punitive and deterrent benefits may well be outweighed. if
that suspension be required to be fully served, by the con-
sequent exacerbation of plaintiffs identified disability. For
this and all the above reasons, tke,Court hereby orders that
plaintiff's suspensidn from the Milfore Area Senior High
School be terminate after it has been served for ten (10)
school days. (In other womb, plaintiff must he allowed to
return to his current educational placement at the school on
Friday, January 18,1950. alien, of course. a new placenient
has been implemented for him by that time.) With the above
exception, plaintiff's motion for prtliniinary injunctive relief
is hereby denied.

SO ORDERED.



JEAN SHERRY, Individually and as Next
Friend of her infant child, DELOWEEN
SHERRY,

Plaintiff

V.

NEW -YORK STATE EDUCATION
DEPARTMENT, New York State School
for the Blind, and the Olean City School
District

Defendants

No. Civ-79-17

United States District Court
W.D. New York

November 5, 1979

CURTIN, Chief Judge

Counsel for Plaintiff: Monroe County Legal
Assistance Corp.. Southern Ticr Legal Services
(Michael L. Hanley, Olean, N.Y., of counsel)

Counsel for State Defendants: Robert D. Stone.
Albany. N.Y., New York State Education
Departmeht (Seth Rockmuller, Buffalo. N.Y., of
counsel)

Counsel for Defendant Olean City School District:
Shane & Franz, Olean, N.Y. (I. Michael Shane,
Olean, N,Y., of counsel)

Action for injunctive and declaratory relief concern-
ing suspension of handicapped child from State school
for the blind, allegedly in violation of Education of the
Handicapped Act, 20 U.S.C. §§ 1401 et seq., and
I 504 of the Rehabilitation Act of 1973. The multiply-
handicapped child was removed from the New York
State School for the Blind and hospitalized for treat-
ment of self-inflicted injuries. Three weeks later, the
Superintendent of the School, which was rim directly
by the State. informed the child's mother that the
school had insufficient staff to supervise the child and
that a return to the residential program would be im-
possible until her condition changed or more gaff was
hired. Shortly thereafter, following a multidisciplinary
meeting at the local district high school, the Superin-
tendent told the mother that if she insisted on returning
the child, the school would suspend her and, if she
requested it, provide a suspension hearing. The local
school district concluded it had no appropriate program
for the child and discontinued day program assistance;
the mother requested an impartial due process hearing,
pursuant to EHA § 1415, from the State school. Within
a week, the school suspended the child, informing the
mother that the suspension would be revoked
whenever "it appears to be in (the child's] and the
school's best interests to lo so" and that a hearing
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would be provided, at which the mother and child had a
right to representation by counsel.

HELD, allegation that SEA has not provid e
impartial hearing required by ; 1415(0(2) a fintiori
asserts a claim over which the coun has junsdiction
under § 1415. Although existence of meaningful ad-
ministrative enforcement mechanism nuglit preclude
judicial review of private claim under 504. since such
a mechanism is lacking. neither the doctrines of
exhaustion of administratise remedies or pnmary
jurisdiction applies. While plaintiff ha; been reinstated
in residential program, claim is not moot because the
review procedures complained of are still those
utilized; moreover, given plaintiff's condition, there is
a significant likelihood that problem could repeat itself
and the right to review, if any, would again become an
issue.

Although during child's hospitalization and perhaps
for a short period of time thereafter. it can reasonably
be argued that no change of placement occurred and,
therefore, no agency hearing or other safeguards under
EHA were required, when, apcloximately one month
later, child was no longer in residential program and
temporary program of day assistance had terminated,
change in the child's educational placement had oc-
curred within the meaning of 1415

State regulations governing 'due process heanng"
for residents of State operated facility that do not
employ an impartial hearing officer or provide for
maintenance of placement pending resolution of a
complaint are not in compliance with t; 1415

A defense of 1?..k of staff cannot justify a default by
State educatioral agency in the proviston of an appro-
priate education to a qualified handicapped child.

Plaintiffs daughter, Deloween Sherry. is fourteen years
old. She is legally blind and deaf and she suffers from brain
damage and an emotional disorder w !itch makes her self-
abusive. There is no question that she is a handicapped
individual within the meaning of the Rehabilitation Act of
1973,' and the Education of the Handicapped Act ("Handi-
capped Act"1.2 In September 1978 Deloween Sherry was
enrolled at the New York State School for the Blind in
Batavia, New York.' As a result of injuries resulting from her
self-abusive behavior, she was taken hack to Olean, New
York on November 13, 1978 and hospitalized for medical
treatment.

' 29 U.S.C. 1706(7).

* 20 U.S.C. 41401(1).

2 Prior to this time. Deloween was at the New York Institute
for the Blind in the Bmnit. New York. a statesupported
school. She was appointed to the School for the Blind pur-
suant to the regulations of the New York State Education
Department. 8 NYCRR S< 200 6. See Stipuldtion. of Coun
gel, para. 5.
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On November 21, 1978, Glenn E. Thompson, Superin-
tendent of the School for the Blind, wrote a letter to
Mrs. Sherry stating that the school did not have sufficient
surf to supervise her daughter and that a return to the residen-
tial program at the school would be impossible until her
condition ,,'ranged or more staff were hired. See Letter of
Glenn Thompson. dated November 21, 1978. attached to
Plaintiffs Request for Admission. He stated that without a
better student-to-staff ratio, the school could not provide the
degree of supervision required to prevent Deloween from
seriously hurting herself.

A mooing was held at the Olean City School District
High School on November 29, 1978. The Olean City District
is the school district in which Deloween Sherry resides and is
a "local educational agency," as defined in 20 U.S.C.
§ 1401(8), which receives federal funds for educational pro-
grams. This meeting was attended by Mr. Thompson,
Mrs. Sherry, representatives of the Olean City School Dis-
trict and its Committee on the Handicappi d, a regional asso-
ciate of the New York State Education Department, the
schoolpsychologist from the School for the Blind, and a
children's consultant from the New York State Commission
for the Visually Handicapped. Superintendent Thompson
Informed Mrs. Sherry that if she insisted on returning (k-
it wren to the School for the Blind, then the school would
suspend her and a suspension hearing would be provided
upon request.

In the meantime, the Olean City School District ar-
ranged a temporary program to assist Mrs. Sherry with Del-
oween's behavior. On December 11 and 15, the school dis-
trict's Committee on the Handicapped discuwd whether the
district could provide an alternative education program for
her. The Committee concluded that it could ;tot and that the
most appropriate program available was at the School for the
Blind. It recommended that Deloween return to the day
program until such time as she could return to the residential
program. The school district discontinued its program of
assistance to Mrs. Sherry as of the Chnstmas holidays in
December.

On December 27, 1978, plaintiff requested through het
attorney that her daughter be reinstated in the residential
program of the School for the Blind. It also was requested in
the letter that she be afforded the procedural protections
provided by the Handicapped Act. 20 U.S.C. *1415. The
School for the Blind, consequently, suspended Deloween.
effective January 2. 1979. See Letter from Glenn Thompson
to Mrs. Sherry, dated December 29, 1978, attached to Plain-
tiff's Complaint as Exhibit B. This letter informed
Mrs. Sherry that the suspension would be revoked whenever
"it appears to be in Deloween's and the school's best inter-
ests to do so," and that "1Y )ou and Deloween are entitled to
a hearing concerning this suspension at which you have the
right to representation by counsel."

On January i I, 1979. this action for injunctive and
declaratory relief was commenced. seeking the reinstatement
of Deloween Sherry in her educational program at the School
tor the Blind and the revision of defendants' procedures to
comply with 20 U.S.C. § 1415. Superintendent Thompson

(c) 1980 CRR Publishing Company,
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advised Mrs. Sherry on January 19. 1979. that additional
supervisory personnel had been authoi:zed for the school and
that Deloween's suspension would he revoked as of
January 72, 1979. Deloween returned to her residential pro.
gram at the School for the Blind on January 23. 1979.

In addition to sketching the factual story slf what oc-
curred to Deloween Sherry. it is important to set forth certain
additional circumstances. As noted above. Mr. Thompson's
letter to Mrs. Sherry of January 2. 1979. suspending Delo-
ween, stated that plaintiff was entitled to a hearing. The
stipulation entered into by counsel with respect to the mo
tions pending before the court makes reference to this offer
See Stipulations of Counsel Regarding Motion To Dismiss
and Cross Motion for Summary Judgment, filed May 8,
1979. Paragraph 15 of the stipulation states that this hearing
was offered

in order to comply with the provisions of 8
NYCRR § 200.6(a)( that no pupil appointed
to a state operated school be suspended for
disciplinary reasons without making available
due process protections comparable to the
provisions of Section 3:'14 of the New York
Education Law.

.

Paragraph 18 of the stipulation further states that prior to
Thompson's letter of December 29, NU suspending
Deloween. Mrs. Sherry was not advised Lo' the as :inability tit
a ha pursuantg puuant to the provisions of the Handicapped Act
to review v the actions taken by the school. Moreos ei . para. 14

details nature of the hearing which the State of New York

provides. It states:

The State Education Depannient does not
appoint impartial hearing officers pursuant to
the provisions of P.L. 94.142 (Education of
the Handicapped Act) at the state agency IL "el
and does not proviue for hearings before
partial hearing officers pursuant to the pros i
sions of P.L. 94-142 to review matter, related
to me identification, csaluation, educational
placement or provision of a free appropriate
public education of students appointed to
state-operated or state supported schools
other than as would be made assurable at the
local school district lesel to review the appro.
priateness of a placement to such a state
school recommended by the local district. the
decision from which would he reviewable to
the State Commissioner of Education

Finally, the defendant Nev. York State Education Depart-
ment [ "Education DepartmentI is a "state educational
agency" within the meaning of the Handicapped Acr Stipu-
lation, para. 2: 20 U.S.C.: 1401(7). The School for the
Blind, run directly by the Education Departmesu. is part of
that state educational agency.

The defendants have made a motion to dismiss the
action. The plaintiff has made a cross-motion for summary
judgment.



Discussion

Jurisdiction and Moomess

In order to understand what follows, thi court must
discuss initially the statutory framework upon which plaintiff
relies. The plaintiff makes a claim under The Education of
the Handicapped Act t Handicapped Act"), as amended, 20
U.S.C. §1401-61, under 4 504 of The Rehabil' ct of
1',773.29 U.S.C. 794, and under 42 U.S.C. § 1983 an
Fourteenth Amendment to the Constitution.

With respect to plaintiffs Handicapped Act claim, 20
U.S.0 11415 provides extensive procedural safeguards to
parents and handicapped children on qu'estions relating to the
provision'of a free appropriate public education as required
under the Act! These procedures include the requirement of

This section provides as follows:

1415. Procedural safeguards
Establislunent and maintenati:.

(a) Any State educational agency, any local educational

agency, and any intermediate educational unit which re-
ceives assistance under this subchapter shall esuhlish and
maintain procedures in accordance with subsection (to
through subsection (e) of this section to assure that handi-
capped children and their parents or guardians are guaranteed
procedural safeguards with respect to the provision of free
zypropriate public education by such agencies and units.

Required procedures: hearing

MI) The procedures required by this section shall in-

clude, but shall not be limited to
(A) an opportunity for the parents or guardian of a handi-

capped child to examine all relevant records with respect to
die identification, evaluation, and educational placement of
the child, and the provision of a Crest appropriate public
education to such child, and to obtain an independent educa-
tional evaluation of the child;

(B) procedures to protect the rights of the child thenever
the parents or guardian of the child are not known. unavail-
s'le. or the child is a ward of the State, including the assign-
Mod of an individual who shall not be an employee of the
State educational agency, local educational agency, or in-
termediate educational unit involved in the education or care
of the child) to act as a surrogate for the parents or guardian;

(C) written prior notice to the parents or guardian of the
child whenever such agency or unit

(i) proposes to initiate or change, or
refuses to initiate or change,

the identific-atinn, evaluation, or educational placement of
die child or the provision of a free appropriate public educa-

tion to the child:
(D) procedures designed to assure that the notice required

by clause (0 fully inform the parents or guardian, in the
parents' or guardian's native language, unless it clearly is not
feasible to do so. of all procedures available pursuant to this
section: and

(E) an opportunity to present complaints with respect to
any reaper relating to the identification,evaluation, or educa-
tional placement of the child, Of the provision of a free
appropriate public education to such child.

(2) Whenever a complaint has been received under para-
graph (1) of this subsection. the parents or guardian shall
have an opportunity for an impartial due process hearing

written prior notice by the state or local education agency of a
proposed change in the educational placement of the child or

which shall be conducted h the State educational agency or
by the for 1 educational agency or intermediate educational
unit. as determined by State law or b the State educational
agency. NG hearing conducted pursuant to the requirements
ot this paragraph shall be conducted h an employee of such
agency or unit invoked In the education of care ot the child

Review of local decision by Shift edit( ell I midi awl(
(C) If the hearing required in paragraph (21 of subsection

(b) of this section is conducted h. a local educational agency
or an imermediate educational unit. any party aggrieved by
the findings and decision rendered in such a hearing may
appeal to the State educational agency which shall conduct an
impartial review of such hcanng The officer conducting
such review shall make an independent decision upon com-
pletion of such reviev.

Enumeration of rights u, corded pone( to hearings

(d) Any party to .irly hcanng conducted pursuant to sob.
sections (h) and (c) of this section shall he accorded t I) the
right to be accompanied and ads ised h counsel and by
individuals with special kiims ledge or training v. oh (clic% t to
the problems of handicapped children. 2* the tight istesent

evidence and cont tont . ce oss.c %amine . and . limpet the atten
dance of wont- se.. 01 the right to written or elestronit
verbatim record of such hearing. and i4 i :he right to written
findings of fact and decisions t v.litx h Inklings and decisions
shall also he transmitted to the ads 'miry panel established
pursuant to Section 1413(3)(12) ot this ink

Civil .0 non: prodst Mai

(eX I) A decision made in a hearing sr Inducted pursuant to
paragraph (2) of subsection (b) of this section shall he final.
except that any party involved in such hearing may appeal
such decision under the provisions tai subsection ter and
paragraph (2) of this subsection A decision made under
subsection (c) of this section shall he final. except that any
party may bring an action undo paragraph (21 of this
subsection.

(2) Any party aggrieved by the findings and decision
made under subsection thl of this section unit does not hike
the right to an appeal under subsection lc t ot this sex non. and
any party aggneved ny the findings and deusion under sub.
section (el of this section, shall have the right to brine a cis
NUM with respect to the complaint presented pursuant to this
section, which action may he brought in ,m% State court 01
competent jurisdiction or in district court of the United
States without regard to the amount an controversy In any

action brought under this paragraph the court shall recet. C the
records of the atImintstratixe proceedings, shall hear addi-
tional evidence at the request of a mt.. and. (using its
decision on the preponderance of the es Orrice. shall grant
such relief as the court determines is apptoprtate

(3) During the pendency of any proceedings conducted
pursuant to this section. unless the State or local educational
agency and the parents or guardian otherwise agree. the child
shall remain in the then current educational placement of
such child, or, if applying for initial admission to a public
school, shall, with the consent of the parents or guardian. be
placed in the public school program until all such proceed-
ings have been completed

(4) The district courts of the ntted Sues shall have
jurisdiction of actions brought under this subsection xx ithout
regard to the amtiunt in controvcis%
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the provision of a free appropriate education and tht right to
present complaints with respect to such a matter. 20 U.S.C.
§1415(b)(1)(C) and (b)( I)(E). When such -a complaint is.
received. the parents or guardian are entitled to an impartial
due process hearing, the precise nature of which is in dispute.
Id . § 1415(0) 2). In addition, a party can appeal from this
initial. local beanng **to the State educational agency which
shall conduct an impartial review of such hearing." Id-
§ I415(c) The final provision of 41415, the most important
to this court on the question of junsdiction, gives a parent or
guardian aggrieved by the decisions in the hearings discussed
above, the nght to bring a civil action in federal district court.
Id., 45 1415(e)(1) - (e)(4).

The defendants contend that the court lacks jurisdiction
over plaintiffs claim because she does not appeal from any
hearing held by a state educational agency within the mean-
ing of 5 1415(e)(2). This is u.persuasive. If An aggrieved
party may bring an action to review the decision of the
impartial due.process hearings provided for under the Handi-
capped Act, a person who claims that the state defe F

have not even provided the impartial hearing as r :red by
federal law a fortiori asserts a claim ov is court has
jurisdiction. See Stuart Nappi, 443 F. Supp. 1235 (DM
Coon. 1978) Plaintiff is in that position and this court has
jurisdiction under Q 1415(e).

Defendants' argument that jurisdiction is lacking over
plaintiffs claim under 5 504 of The Rehabilitation Act is also
unavailing.' Defendants arguz that plaintiff has failed to
exhaust her available administrative remedies and that the
court should defer to the pnmary jurisdiction or expertise of
the relevant agency, the Department Health. Education,
and Welfare ("HEW"). The administrative remedies which
defendant refers to are set forth in regulations promulgated by
HEW. These are designed to ensure that recipients of federal
funding do not violate the prohibition of 5 504. 45 C.F.R.
§ 84.61 adopts the compliance procedures used to enforce
Title VI of the Civil Rights Act of 1964. which are contained
in 45 C.F.R. §§ 80.6-80.10 and Part 81. After investigation.
discussion and hearings, the review created by these proce-
dures can result in a cutoff of federal funds if a determination
is made that a recipient is in violation, and voluntary com-
pliance is not forthcoming. The cutoff of funding, however,
is IIEWs only sanction. Although this threat can act as an
incentive to recipient agencies, an individual is not afforded
an immediate, effective means to vindicate her own rights
under 11 504 through these administrative regulations.
Whitaker v. Board of Higher Education of City of New York,
461 F. Supp. 99, 106.09 (E.D. N.Y. 1978).

Given this administrative structure, several circuit
court:. including our own, have sustained Me existence of a
private cause of action under Q 504. Leary v. Crupsey, 566
F.2d 863 (2d Cir. 1977); Kuinpineier v. Nyquistn 553 F.2d
296 (2d Cir. 1977); Lloyd v. Regional Transp. Auth.. 548
F.2d 1277 (7th Cir. 1977); United Handicapped Federation
t . Andre. 558 F 2d 413 (8th Cir. 1977); see WhitaAer, supra,
at 107 If a meaningful administrative enforcement
mechanism existed. judicial review might be precluded until
after administrative avenues had been exhausted. hard.

Mi4 is set mit in detail infra

(c) 1980 CRR Publiihing Company,
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supra, at 1286, n.29; Ii'ltaker, supra, at 107 Sink such a
mechanism is lacking. how :net. neither the exhauslioknor
the primary jurisdiction do,..trine applies Um,/ at
1287, Whitaker. .tupra Jt 107-09 The court. therefore, has

jurisdiction over plaintiffs 504 claim under 28 U S.0
§ 1343. .

The final jiitisdicoonal objection of defendant. can he
disposed of Without difficulty They ague that the court lacks
jurisii..tion over plaintiffs 42 U S C 3 198? claim that her
due process rights under the Fourteenth Amendment were
violated. 28 U.S.C. § 1343(c) confers jurisdiction to enter-
tain the constitutional claim if it is of sufficient substance.
!Japans v. Lavine , 415 U.S. 528. 94 S.Ct. 1372. 3g1..Ed.2d
577 (1974). Without resolving The merits. plaintiff's claim is
not a frivolous one and there can he no question that the court
has jurisdiction.

In addition to jurisdictional questions. the court is faced
with a question of mootnes At the tune this action was
commenced, Deloween Sherry was suspended Jail not in her
residential program at the School for the B114,1 Part of the
relief which plaintiff seeks is an input'. lion oidering
(I) Deloween's reinstatement al the school and th`c prat ision
of the necessary education.' and refaced %en ices. and her
local residential school district to provide her an Appopriate
puhlic education untii that reinstatement Since this action
was commenced. Deloween was reinstated at the S hoof for
the Blind and the defendants contend that the action is now
moot.

An issue becomes mom and no longer ,11%10.11,1e when.

as a result of intervening circumstances. there are no longei
adverse parties with sufficient legal interests to maintain the
litigation. Super Tire P.....netnect ate Co t 416
U.S. 115, 122. 94 S.Ct. 1694, 401 Ed 2d 111973; liart
land Casualtt Co. v. Poi if-it Coal ,C Oil Co 3 ! 2 t. S 170.
273, 61 S.Ct. 510. 85 L Ed 826 ;1941). Alan:JO a deter
urination of such a OCl1011requires an anal sus of the 'thick
III principles which mandate a ''case or controsers . it also
requires a highly individualized appraisal of cad) case
Moreover the perfonii.me of the particular act sought to be
enjoined may moot the issue of an injunction. but %%heir the;
is a likelihood that the act couirlakned tit will be repeated. the
issues remain iusticiahie and .1.1(x laratory judgment 111.1\
rendered to define the rights and obligations of the parties
6A Mooie's Federal Practice. pa.: 57 - 1 3 . 4 r 'nil: .1 snot

V. Phoiplutte Etport AA 393 U S 199.203. l Ct 361.
21 L.Ed.2d 344;1968). Even 0. later e. ems hale redui cd the
practical importance of a case to the parties. the question us
whether the alleged wrongful behavior could not reasonably
be expected to recur. St. Paul Fire a marine Inou,u,a a c,.
v. Ran-v.438 U.S. 531, 538.9K S Ct 2921. 571. Ed 2d 932
( 1978). Phatpluite E.tpart .1111: ivra. at 203.89 S 0 361.
see United States v. W. 7. Grunt Cu .,145 U.S 629.62 33.
73 S.Ct. 894, 97 L.Ed. 1303 (1953).

In this case. platntiff's complaint requests not only
injunctive relief but a declaratory judgment that defendants'
failure to comp') with the requireini.nts of 20 lu S C 4 1415
was unlawful and that het suspension I :Mate.' the Hand
capped Act, § 504 of The Rehabilitation Act. and the Due
Process and Equal Protection clauses of the Fourteenth
Amendment. She argues that despite her reinstatement, .1
great likelihood exists that the -ituation which triggered this



action could repeat itself. The court agrees with respect to the
state defendants. The review procedures- about which the
plaintiff and the defendants disagree are still those which the
defendants utilize. From the very beginning, the plaintiff has
sought not only an injunction but also declaratory relief that
the state's procedures do not meet the requirements of 20
U.S.C. 111415. As the Supreme Court has stated repeatedly,
in such a situation the district court has "'the duty to decide
the appropriateness and the merits of the declaratorysequest
irrespective of its conclusion as to theyropriety of the is-
suance of the injunction.' Zwickler v:-Koota, 389 U.S. 241,
254 [88 S.Ct. 391, 19 L.Ed.2d 4441(1967): Roe r. Wade,
410 U.Sm 11,3, 166 [93 S.Ct. 705, 35 L.Ed.2d 147) (1973);
Steffelv.Thompson, 415 U.S. 452, 468d469 [94 S.Ct. 1209,
39 1..Ed.2d 505) (1974)." Super Tire. supra, at 121. 94
S.Ct. at 1698. The immediate relief of reinstatement has been
obtained. But, given Deloween's condition, tnere is a sig-
nificant likelihood that the problem could repeat itself and the
right to review, if any, would again become an issue. Given
these circumstances, plaintiff has a continuing interest in
having the court iiefine the obligations and rights of the
patties.

With respect to the defendant Olean City School Dis-
trict. plaintiff's single demand for ;.lief is for an injunction
requiring it to provide an appropriate education and services
until Deloween is reinstated at the School for the Blind. This
reinstatement has occurred. Plaintiffs interest and demands
for relief now are directed solely toward the state defendants
and their procedures. Plaintiffs claim against the Olean City
School District, therefore is moot."

Merits

As sketChed out briefly above, the Handicapped Act and
its amendments are designed to assure that all handicapped
childr; s have available to them a free appropriate public
education and related services designed to meet their unique
needs. 20 U.S.C. 111415 guarantees that these children and
their parents or guardians are afforded certain procedural
rights relating to this education. The plaintiff contends that
the defendants: (1) failed to provide her with written prior
notice of a change in Deloween's "educational placement,"
pursuant to 1114151bX MC): (2) failed to afford her the op-
portunity for an impartial due proceis hearing conducted by
someone who is not an employee of the Education Depart-
ment, pursuant to111415(c); and (3) failed to allow Deloween
to remain in her current educational placement pending the
administrative hearing and determination. -pursuant to

As evidenced by the affidavit of Martin Welch, Superin-
tendent of the Olean City School District. considerable con-
fusion exists as to the exact scope of the duty under the
Handicapped Act of a local school disuiet when a handi-
cappcd child has been appointed to a state school. For exam-
ple, Mr. Welch states that the Education Department has
promulgated no guideline% as to whether it is the duty of the
"local educational agency" or the state agency to provide
notice and a heathy when a parent like Mm. Sherry has a
complaint about placement. When, as here. the child has
been in a school directly run by the State Education Depart.
ment, it would seem that the responsibility lies with the state
agency.

(c) 1980 CRR Publishing Company,
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1415(e)(3). Plaintiff recognizes the need tor an agency such
as the School for the Blind to be able to suspend someone like
Deloween on an emergene>, temporar basis Plaintiff ar-
gues, however, that defendants' actions resulted in more'than
a temporary suspension, and that in fact a change in Delo-
ween's educational placement occurred without her parents
being afforded an opportunity for an impartial slue process
hearing and without Deloween remaining in the School for
the Blind pending its outcome On December 27,1978, Mrs.
Sherry demanded that these procedural safeguards be pro-
vided. Defendants did not do so and. instead. formally sus-
pended Deloween for an indefinite pencil.

The defendants argue that no change in Deloween's
educational placement occurred within the meaning of the
Handicapped Act; thus, these procedural aleguards'are not
technically applicable. Defendants rely on a regulation
promulgated under the Handicapped Act h) HEW, cbdified
as 45 C.F.R. Reg. 121a.513. This regulat-m reiterates the
dictate of 20 U.S.0 *1415(00) that. dining the pendency
of any administrative or judicial proceeding regarding a
complaint, the child invoked must remain in her present
educational placement unless the agency and the child's
parents agree otherwise. The imminent to this regulation
includes the following statement. "M, tole the placement may
not be changed. this does not prelude a school from using.its
normal procedures for dealing with children who arc endan-
gering themselves or others.- Defendants cor.:end that the
suspension of Deloween was sapid because suspension is the
school's normal procedure for dealing with a child who is a
danger to herself.

Defendants point to § 200 6tan6 of the Regulations of
the Commissioner of Education of the State of New York,
which incorporates procedures comparable to those set forth
in §.3214 of the New York State Llueation Law.' Section

N.Y.Ed.Law § 3214 provides in relesant !part

3. Suspension of a pupil. a The hoard of edus atom. hoard
of trustees or sole trustee. the supenntendem of %shook. or
district superintendent of schools mss suspend the following
puoils from required attendance upon instruction

(2). A pupil whose physical or mental condition endan-
gers the health. safer) or morals of himself or of other pupils;

lc) No pupil may he suspended for a period in excess of
five school days unless such pupil and the person in parental
relation to such pupil shall hase had an opponunitv for a fair
hearing. upon reasonable oscine. at which such pupil shall
have the right of representation by counsel. with the nght to
question witnesses against such pupil :.nil to ptesent Witness-
es and other evidence on his behalf Where, a pupil has been
suspended in accordance with this section tt a superinte
dent of schools, district supenntendent of schools or com-
munity superintendent. the supenntendent shall personally
hear and determine the proceeding or IIIA in his discretion.
designate a hearing officer to conduct the hearing Th'e hear-
ing officer shall he authorized to administer oaths and to issue
subpoenas in conjunction with the psi). ceding boort him A
record of the heanng shall bemaintained. Put no steno
graphic transcript shall he required and taiii resuming shall
be deemed a satistasiiir) record the hcatckg other shall
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3214(3) authorizes suspension of a pupil whose physical or
mental condition endangers the health and safety of himself
or others.. a right to a due process hearing Where suspension

exceeds five days is included. Defendants contend that plain-.
tiff chose not to avail herself of the school's offer of such a
hearing on December 29. 1978. and that the specific proce-
dures provided for in 20 U.S.C. * 1415 were notrequired. As
x final argument, defendants assert that their procedures for
administrative review substantially comply with what is re,-
quired by the Handicapped Act. "Certain adjustments are
necessary due to the role of the State Commissioner of
Education in all educational matters within the state." De-
fendants' Memorandum at 14.

Defendants' arguments art not persuasive. As plaintiff
concedes, and as HEW has suggested in its interpretation of

1415(e)(3), it is necessary that an agency like the School for
the Blind have the right to suspend a handicapped student -
who is a danger to herself on antmergency basis. Under a fair
reading of § 1415, one can appreciate tha: during Deloween's
hospitalization and perhaps for a short period of time thereaf-
ter. no change in her educational placement occurred by
reason of the suspension. Thus, no agency hearing or other
safeguards under the Handicapped Act were required. On
Niss ember 21. 1978. eight days after Deloween was hos-
pitalized, Superintendent Thompson notified Mrs. Sherry by
letter that it was in the best interests of Deloween that she not
reenter the School for the Blind without first meeting with
Mrs. Sherry. This letter strongly suggests that the school
recognized the necessarily temporary nature of Deloween's
absence. At least by December 27,1978. however, the time
Mrs. Sherry requested reinstatement of Deloween at the
School for the Blind and an impartial hearing, it is clear that
Deloween's educational placement had changed. Deloween
was no longer in the school and its residential program and

the temporary program of assistance set up by the Olean
district to help Mrs. Sherry with Deloween's behavior had
terminated. Superintendent Thompson's letter of Decem-
ber 29. 1979, formally suspending Deloween from the
School for the Blind, made certain that she was no longer
placed at this school, and this suspension was for an indefi-
nite period. In the ordinary sense of the word, a significant

make findings of tact.and recommendations as to the appro-

priate measure of discipline to the superintendent. The report

of the hearing officer shall he advisory only. and the superin-

tendent may accept all or any part thereof An appeal will lie
from the decision of the superintendent to the board of educa-
tion who shall make its decision solely upon therecord before

it the board may adopt in whole or in part the decision of the
superintendent of schools.

Where a pupil has been suspended in accordance with this
section by a board of education. the hoard may in its discre
tion,hear and determine the proceeding or appoint a hearing
officer who shall have the same powers and duties with
respect to the board that a hearing offerer has with respect to a

superintendent where the - suspension was ordered by him.
The findings and recommendations of the hearing officer
conducting the proceeding shall be advisory and subject to
final action by the board of education, each member of
which shall before voting review the testimony and acquaint
himself with the evidence in the case. The board may reject.
confirm or modify the conclusions of the hearing officer.
01cIsinney is. Pocket Part for 1978.79
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change 'iad occurred in her situation The only reasonable
conclusion is that her educational placement had been
changed within the meaning o: § 1415 The comment to 45
C.F.R. Reg. 121a.513. providing for the use of normal state
procedures where a child is a danger to herself. iu.i permit a
temporary suspension. It does not permit defendant,, how -
ever, to ignore the procedural safeguards ot § 1415 when that
temporary, emergency response to a handicapped students'
behavior becomes a change in her educational placement.
See Stuart v. Nappi. 443 F. Supp. 1235, 1240-43 (D Conn.
1978). Defendants' argument that their procedural
safeguards substantially comply with k 1415 is of no help. In
the first place.- § 3214(3) and * 1415 differ in at least one
important respect. As defendants have stipulated. the "due
procesi hearing" which they provide, and offered to plaintiff
without success, is not conducted by an impartial hearing
Afficer. that is, a hearing officer not employed by the educa-
tional agency providing the appropfiate education. Defen-
dants' proffered explanation for this difference, that the deci-
sion of an impartial hearing officer would be inconsistent
with the Commissioner of Education:. statutory role as the
highest authority on educational matter.. is unsatisfactory
Moreover. unlike §141. there is no provision in .3214
requiring the agency to allow a child to remain in place
pending resolution of a complaint F.:cond. the substantial
compliance term of § 1416 refers to a state's compliance for
purposes of receiving federal funds See §. I 4 lb and
1412(2). The defendants' arge::::oi is not without some
merit. The language of § 1415. however. which pros tiles that'
a state plan "shall include. but not he limited to. (the follow-
ing procedural safeguards l." strongl) suggests that .t hearing
before an impartial hearing officer is the numinuto for com
pliance with the procedural guarantees of § 1415 tsloteos cr.
the provision in § 1415(e) for a pris ate cause ot action indi.
cates that the procedural guarantee, provide a separate. inde-
pendent enforcement mechanism. di,tinet from the cutoff of
federal funds. Failure to provide a major component of that
mechanism. such as an impartial hearing. cannot he ircum-
vented by claiming substantial compliant.6e

To sum up this discusston. the defendant,' torture to
provide plaintiff with the procedural guarantees of II
Handicapped Act. including their failure to maintain her in
her then-current educational placement and failure m pros ids

a hearing before an impartial hearing officer. whim 20
U.S.C. § 1415." Pursuant to authont., granted under 2F
U.S.C. § 2202. the defendants arc directed to etbli,h pro
celures which comport with 1415.

Plaintiff also requests a de.slaratory judgment that de-
fendants' suspension of Deloween Sher siolated > cO4 of

Plaintiff also complains of defendant.' failure to pros tdt
notice within the meaning 1415 Toler the factual r ir
cuinstanccs of this caw. that issue is not paramount Section

1415 certainly requires notice nnor to .iny pioixwed change

in a handtcapped student's edus.ational placement
141500(11(a Agendum, should ins' dal, In

this case. howes cr. the particular %lunge in placement u
brought about by as emergens and. in light of the otter Of

hearing to MN Sherry. MIII1C 111)(1 e %1.1 gi% en



the Rehabilitation Act of 1973 and the Fourteenth Amend-
ment. Section 504 provides, in relevant part

No otherwise qualified handicapped indi-
vidual in the United States, as defined in Sec-
tion 706(7) of this title. shall. solely by reason
of his handicap, be excluded from the partici-
pation in, be denied the benefits of, or be
subjected to discrimination under any pro-
gram or activity receiving Federal fin? acial
assistance or under any program or activity
conducted by any Executive agency or by the
United States Postal Service. The head of
each such agency shall promulgate such regu-
lations as may be necesary to carry out the
amendments to this section made by the Re-
habilitation. Comprehensive Services, and
Developmental Disabilities Act of 1978 . . .

29 U.S.C. * 794. Defendan" argue that the suspension of
Deloween Sherry was not unit. ful because the suspension
was not solely by ;:ason of her handicap. Rather, suspen-
sion, pending a satisfactory resolution of how to cope with
berproblem, was necessary because she posed a danger to
herself by virtue of her self-abusive character. This reason is
said to constitute a substantial justification for Deloween's
suspension from the School for the Blind.

Plaintiff contends that the HEW regulations effectuating
;504 provide a yardstick for measuring compliance with that
section and that defendants have failed to satisfy their re-
quirements. These regulations are found in 45 C.F.R. Part
84. Plaintiff specifically points to 45 C.F.R. Reg. 84.33
which provides, in relevant pan:

(a) General. A recipient that operates a
public elementary or secondary education
program shall provide a free appropriate pub-
lic education to each qualified handicapped
person who is in the recipient's jurisdiction,
regardless of the nature or severity of the
person's handicap.

(b)Appropriate education. (1) For the pur-
pose of this subpart; the provision of an
appropriate education is the provision ofregu-
lar or special education and related aids and
services that (i) are designed to meet indi-
vidual educational needs of handicapped per-
sons as adequately as the needs of nonhan-
dicapped persons are met and (ii) are based
upon adherence to procedures that satisfy the
requirements of §§ 84.34, 84.35, and 84.36.

Plaintiff argues that the sole reason for Deloween's suspen-
sion from her educational program was the failure of defen-
dams to provide "related aids and services" in the form of
adequate supervision, thus denying her access to a program
designed to meet her needs.

(c) 1980 CRR Publishfng Company,
reproduced with permission.

At first blush, defendants' argument is persuasive.
Deloween Sherry was sent home from the School for the
Blind, and subsequently suspended. bet. ause she was a
danger to herself without the supers isory staff which the
school did not have. Therefore, she was not excluded from
the federally-subsidized educational program solely by rea-
son of her handicap within the meaning of 504. This initial
impression needs further exploration, however.

TL'e HEW regulations require a recipient agency to
provide an appropriate education to all children regardless of
the nature or severity of the child's handicaps. 45 C.F.R.
Reg. 84.33(a). This education include the provision of "re-
lated aids and services" designed to meet the individual
needs of handiaapped persons. Id.. at keg. 84.33(b). These
regulations are entitled to considerable deference by the
court. In this case, they indicate that a recipient agency has an
obligation to provide the supervisory staff necessary to allow .
a handicapped student to benefit from the services of that
agency. Deloween Sherry certainly is seriously handicapped:
not only is she deaf and blind, but she suffers from brain
damage and an emotional disorder which makes her self-
abusive. The regulations properly mandate, though, that

' regardless of the severity of a child's handicap. an appropri-
ate education be provided. That education must encompass,
as a related aid and service, the supervisory staff necessary to
make that education possible As cs ale:iced by the reinstate-
ment of Deloween when more staff were hired at the school,
toe reason for her suspension was the failure of the School for
the Blind to provide the necessary related services.

In reaching this conclusion, the court does not question
the defendants' motivation: it is clear that they were con-
cerned for her safety. Nonetheless, this cannot be a substan-
tial justification when the concern could have been alleviated
or eliminated if the defendants had complied with their duty
to provide the service of supervision as part of her appropriate
educational program. A defense of lack of staffcannot justify
a default by defendants in the provision of an appropriate
education to the plaintiff. See Lora v. Board efEducation of
-City of New Yor4, 456 F. Supp. 1211 1292-93 (S.D. N.Y.
1978). The suspension of Deloween Sherry "until it appears
to be in Deloween's and the School'. best intereststo (revoke
it)" was unlawful within the meaning of § 504. We need not
reach the question of whether the exclusion violated her
rights to equal protection and 'due process under the Four-
teenth Amendment.

In conclusion defendants' motion to dismiss under Rule
12 is denied. Plaintiff's motion for summary judgment under
Rule 56 is granted insofar as the court declares that defen-
dants' failure to provide the procedural safeguards of 20
U.S.C. § 1415 to plaintiff was unlawful and that their indefi-
nite suspension of Deloween Sherry was an unlawful exclu-
sion within the meaning of * 504 of the Rehabilitation Act. In
conjuktion with this declaratory judgment. the defendants
are directed to establish procedures which comport with
§ 1415.

So ordered.
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C.

Kathy STUART, by and through her
mother and next friend, Joan

Stuart, Plaintiffs,
v.

Pasquale NAPPI. Individually and in his
coldly u Superintendent, Danbury
Public Schools, Carl Susnitsky. Hen.
dque Antonio, Paul Werner, Paul Baird,
Theresa Boccursi, Bunny Jacobson. To-
ni* Pepe, Barbara Baker, Henry Besse!.
Robert Jones, Individually and in their
capacities as Members of the Danbury
Board of Education, Defendants.

Civ. No. B- 77 -3S1.

United States District Court,
D. Connecticut.

Jan. 4. 1978.

Proceeding was instituted on motimor
plaintiff to obtain preliminary *relief against

disclosure. The Contract Compliance Officer
will inform the contractor of such a determi-
nation. The contractor may appeal that rul-
ing to the Director of OFCC within 10 days
The Director of OFCC shall make a final
determination within 10 days of the filing of
the appeal.

Reprinted from 443 F.Supp. 1235,
Copyright (c) 1981 West Publishing Co.
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her expulsion from high school by defend-
ants. The District Court, Daly, 3., held that
preliminary injunction would issue to enjoin
defendants from conducting a hearing to
expel plaintiff from high school and to re-
quire defendants to conduct an immediate
review of plaintiff's special education pro-
gram where plaintiff made a persuasive
showing of possible irreparable injury in
that she had deficient academic skills
caused by a complex of learning disabilities
and limited intelligence and, if expelled,
would be without any educational program
from date of expulsion until such timj-as
another review Was held and an appropriate
'educational program developed, and plaip-
tiff demonstrated probable success on mer-
its of federal claims that she was denied her
iigh-tsuWei the Education of the Handi-
capped Act to appropriate pUblic education,
to remain in her present plaientient until
resolution of her special 'education com-
plaint, to an education in the least restric-
tive environment, and to have all changes
of placement effectuated' in accordance
with prescribed procedures.

Preliminary relief ordered.

1. Injunction te:e136(3), 137(4)
A plaintiff wishing to obtain a prelimi-

nary injunction must demunstrate either
of the claimprobable success on the merits ( 1 1 1

and possible irreparable injury or sufficient-
ly serious questions going to the merits of
the claim and a balance of hardships tipping
decidedly in his favor.

2. Injunction on136(3), 137(4)
Preliminary injunction would issue to

enjoin defendants from conducting a bear-
ing to expel plaintiff from high school and
to require defendants to con:luet an imme-
diate review of plaintiff's special education
program where plaintiff made a persuasive
showing of possible irreparable injury in
that she had deficient academic skills
caused by a complex of learning disabilities
and limited intelligence and, if expelled,
would be without any educational program

. from date of expulsion until such time as
another review was held and an appropriate

educational program developed, and plain-
tiff demonstrated probable succev on mer-
its of federal claims that she was denied her
rights under the Education of the Handi-
capped Act to appropriate public education,
to remain in her present placement until
resolution of her special education com-
plaint, to an education in the least restric-
tive environment, and to have all changes
of placement effectuated in accordance
with prescribed procedures. Education of
the Handicapped Act, §§ 602(1). (15- 19),
612(5)(B), 615(belXC, El, (c), (eX3, 4) as
amended 20 1:.S.C.A. §§ 1401(1), (15 19),
1412(5)(B), 1415(b)(1)lC. E), (c), (eX3, 4).

3. Federal Courts e-=14
Claim that act of defendants in expel-

bug plaintiff from high school was in con-
travention of Connecticut statutes was
based on argument that plaintiff was enti-
tled 19 a current psychological evaluation
and a determination of the adequacy of her
special education placement prior to an ex-
pulsion hearing and, as such, was exclusive-
ly a state claim that was to be ruled upon
by a state court in first instance before a
district court could exercise its pendent jur-
isdiction over same. C.G.S.A. §§ 4-177, 4-
177(c), 10-233d.

4. Schools and School Districts 4e=169, 177
Provision of the Education of the

Handicapped Act that during pendency of
any proceedings eh!" shall remain in cur-
rent educational placement, unless state or
local educational agency and parents or
guardian otherwise agree, operates to pro-
hibit disciplinary measures which have ef-
feet of changing a child's placement and so
prohibits exi.ulsion of handicapped children
during pendency of a special education com-
plaint. Education of the Handicapped Act.
§ 615(b)(1)(E), (e)(3) as amended 20 U.S.
C.A. § 1415(/X1XE), (eX3).

5. Schools and School Districts *7)171
Use of expulsion proceedings as a

means of changing a placement of a disrup-
tive handicapped child contravenes provi-
sions of the Education of the Handicapped
A( t governing procedure whereby disrup-
tive children may be transferred -to more

120
Reprinted from 443 T.Supp. 1235,
Copyright Cc) 1981 West Publishing Co.
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STUART v. NAPPI
Pies. 443 ESupip. 1235 (ISM

Russell Lee Post, Jr., Avon, Conn., Robert
W. Garvey, Hartford, Conn., for defend-
ants.

restrictive placements when their behavior
significantly impaas education of other
children. Education of the Handicapped
Act, §§ 612(5)(3), 615(bX1XC), (c) as amend-
ed 20 U.S.C.A. §§ 1412(5X11), 1415(b)(1XC),
(c).

6. Schools and School Districts c=:.169, 177

Handicapped children are neither im-
mune from a school's disciplinary process
nor are they entitled to participate in pro-
grams when their behavior impairs educa-
tion of other children in program:, school
authorities can take swift disciplinary
measures, such as suspension, against dis-
ruptive handicapped children, and can re-
quest a change in p'acement of handicapped
children who have demonstrated that their
present placement is inappropriate by dis-
rupting education of other children. Edu-
cation of the Handicapped Act,

612(5)(B). 615(bX1XC), (c) as amended 20
U.S.C.A. §§ 1412(5X8), 1415(bX1XC),

7. Schools and School Districts ci=s169
Although there is little doubt that

judgment of state and local school authori-
ties is entitled to cansideruble deference, it
is equally clear that even a school's discipli-
nary procedures are subject to scrutiny of
federal judiciary in such instances as non-
compliance with p:ocedurai safeguards of
the Education of the Handicapped Act.
Education of e e Handicapped Act,
3 615(e)(4) as mended 20 U.S.C.A.

1415(eX4).

S. Federal Courts 0332
Provisions of the Education of the

Handicapped Act mils jurisdiction in feder-
al district courts over all claims of noncom-
pliance with procedural safeguards of the
Act regardless of the amount in controver-
sy. Education of the Handicapped-Act,
3 615(e)(4) as amended 20 U.S.C.A.
I 1415(eX4).

Wenner A. Lobe, Jr., Danbury, Conn.,
John A. Dziambs, Willimantic, Conn., for
plaintiffs.

1. Pursuant to cour.srt's request. plaintiff is pro-
ceeding under a fictitious name. lhoe.see-
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111EMORAYDUM OF DECISION

DALY, District Judge.

Plaintiff, Kathy Stuart 1, is in her third
year at Danbury High School. The records
kept by the Danbury School System con-
cerning plaintiff tell of a student with seri-
ous academic and emotional difficulties.
They describe her as hating deficient aca-
demic skills caused by a complex of learning
disabilities and limited intelligence. Not
surprising. her record also reflects a history
of behavioral problems. It was precisely
for handicoped children ruch as plaintiff
that Congress enacted the Education of the
Handicapped Act (Handicapped Act), 20
U.S.C. § 1401 et seq. Sec 20 U.S.C.
§ 1401(1).

Plaintiff .-elks a preliminary injunction
of an expel -inn hearing to he held by the
Dailliury Hoard of Education. She claims
that she has been denied rights afforded
her by the - Handicapped Act. Her claims
raise novel 1:sues concerning the impact of
recent regulations to the Handicapped Act
on the disciplinary process of local schools.

The Handicapped Act gas passed in 1970
and amender! in 1975. Its purpose is to
provide state with federal assistance for
the education of handicapped children. See
45 C.F.R. § 121a at 374 (Appendix § 2.1)
(1976). The regulations on which this deci-
sion turns beiame effective on October 1,
1977. See 42 Fed.Reg. 42,473 (1977) (to be
codified in 45 C.F.R. § 121a). State eligibil-
ity for federal funding under the Handi-
capped Act is made contingent upon the
implementation of a detailed state plan and
upon compliancy with certain procedural
safeguards. See 20 1%5 C. §§ 1413, 1415.
The state plan must .require all public
schools within the state to provide educa-
tional programs which meet the unique
needs of handicapped children. See Kruse
r. Campbell, 431 F.Supp. 180, 186 (E.D.Va.),

.tions of the file reflecting her rearname have
been sested from public inspection.

121
Reprinted from 443. F.Supp. 1215,
Copyright (c) 1981 West Publishing Co.
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vacated and remanded. U.S. .
93 S.Ct. 39, 54 L.F.d,2d 65 (October 4,

1977); e t ;Cuyahoga County Association
For Retarded Children and Adults' v. Essex,
411 F.Supp. 46. 61 n. 7 (N.D.Ohio 1976).
Connecticut's plan has been approved and
the state presently receives federal funds.
As a handicapped student in a recipient
state; plaintiff is entitled to a special educa-
tion program that is responsive to her needs
and may insist on compliance with the pro-
cedural safeguards contained in the Handi-
capped Act. After scrutinizing the recent
regulations to the Handicapped Act and
reviewing both plaintiffs involved school
record and the evidence introduced at the
preliminary injunction hearing, this Court is
persuaded that a preliminary injunction
sbouid issue.

The events leading to the present contro-
versy began in 1975 when one of plaintiff's
teachers reported to the school guidance
counselor that plaintiff was "academically
unable to achieve success in his class." As
a result of this report and corroboration
from her other teachers, it was suggested
that plaintiff be given a psychological eval-
uation and that she be referred to a Plan -
tiiaff Placement Team (PPT). The
members of a PPT are drawn from a varie-
ty of disciplines, but in all cases tkey are
"professional personnel" employed by the
Iasi board of education? The PPT's func-
tion! are to identify children requiring spe-
cial eittcation, to prescribe special education
programs, and to evaluate these prograths.

A meeting of the PPT was held in Febri
ary of 1975, at which plaintiff was diag-
nosed as having a major learning disc ility.
The PK...recommended thatplaintiff be
scheduled on a trial basis in 'the special
education program for

she

!earning
disabilities and that she be given a psycho-
logical .naluetjon, Although the PPT re-
port specifically stated that the psychologi-
cal evaluation be given "at the earl' _et fea-
sible time", no such evaluation was
tered.

1. The PPT Is defined in Conn.Reg.. 10-76b
1(c0 as "The group of persons chosen from the

A second PPT meeting was held in May
in order to give plaintiff the annual reAiew
mandated by Cenn.Reg. § 10-70 7(h).
The -PPT-reported- plaintiff had made en-
couraging gains, but she suffered from poor
learning behaviors and emotional difficul-
ties. A psychological evaluation was again
recommended. Her continued participation
in the special educational program was also
advised, but it was made contingent upon
the results of the psych...logical evaluation

When school commenced in September of
197:), the }TT requested an immediate p:y
chological evaluation. The ITT stated that
an evaluation was escilitIal in order to de-
velop an appropriate cp..c.a; education pro-
gram. For reason,: u hi.k hac not been
explained to the Court, the psychological
evaluation was not ailmii:.;tered for mmie
time, and the clinical p-chologist's report
of the evaluation wag not completed until

Vanuary 22. 1910 The r.port stated that
plaintiff had severe learrng de.abilities de-
rived from either a minimal ;wain (Isfune-
tion or an organically ruw.rr1 p crecptual dis-
order. It recommended her continued par-
ticipation in the special education program
and concluded: "I can only imagine that
someone with such deficit and lack of de% el-
opment must feel utter4 lost and humiliat-
ed at this point in adole:cence in a public
school where other students arts

performing in such contrast to her." The
report of plaintiff's pr.cholfgical c%aluit-
tion was reviewed at a :March: 1976 l'PT
meeting. The P11' noted that plaintiff was
responding remarkably well to the intensit c
one-to-one teaching she rteeived in the spe-
cial education program, and recommended
that she continue the program until the
close of the 1975-1976 school year.

The first indication that the special edu-
cation program was no longer appropriate
came in likia}i of 191§. At that time plain-
tiffs special education teacher reported
that plaintiff had all but stopped attending
the program. The teacher requested a P rr
meeting to consideruliethir-plaintiff's pri-
mary handicap-Wit an cmctionat disabilit)

teaching. sidniinistratne and pupil personnel
staff of the school distnct

122
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areas 443 f.Supp.1233 (19211

rather than a learning disability, Despite
Ms request, plaintiff's schedule was not
changed nor was a PPT .meeting_helk to
review her progrim before the close of

.to

school year.

At the beginning of the 1976-1977 school
year, plaintiff was scheduled to participate
in a learning disability program on a part-
time basis. Her attendance continued to
decline throughout the first half of the
school year. By late fall she had complete-
ly stopped attending her special edaliiiiin
classes and had begun to spend this time
wandering the school corridors, with her
friends. Although she was encouraged to
participate in the special education classes,
the PPT meeting concerning plaintiff's pro-
gram, which had been requested at the end
of the previous school year, .was not con-
ducted in the fall of.1976.

In December of 1976 plaintiff was in-
volved tn. leVeialinciiiiiits Which resulted in
a series of disciplinary conferences between
her mother and school authorities. These
conferences were followed by a temporary
improvement in plaintiff's attendance and
behavior. In light,of-these improyements,
the annual PP? review held in 'March. of
12,71poncluded that plaintiff should contin-
ue to participate in the special education
program on a part-time basis for the re-
maining three months o1 the school year.
The PPT also recommended that in the
next school year plaintiff be scheduled, ter
daily special education classes and that she
be considered specillaucation voca-
tional training program. The PPT report
stated that it. was of primary importance
for plaintiff to be given a program of study
in the 1977-197S school year which v.ts
based on a realistic assessment of her abili-
ties and interests.

Despite the PPT recommendation, plain-
tiff has not been attending any learning
disability program this school year. It is
unclear whether this resulted from igt
sehoorifailire to 'schedulep-taintitt proper-
ly or from plaintiffs rgfupal,to,gtlend the
program. Regardless of the reason, the
school authorities were on notice in the
early part of September that the program

1239

prescribed by the PPT in March of 1977 was
not being administered. In fact, a member
of the school staff a ho was familiar with
plaintiff requested that a new PPT review
be conducted. This review has never been
undertaken.

On September 14, 1977 plaintiff was in-
volved in school-wide disturbances which
erupted at Danbury High School. As a
result of her complicity in these distur-
bances, she received a ten-day disciplinary
suspension and was scheduled to appear at
a eiscipkinar) hearing on November 30,
1977. The Superintendent of Danbury
Schools recommended to the Danbury
Board of Education that plaintiff 'be-as.
_pelted for the remainder of the 1977-1978
school year at this hearing.

Plaintiff's counsel made as written request
on November 16, 1977 to the Danbury
Board of Education for a hearing and a
review of plaintiff's special education pro-
gram in accordance a hit Cunn.Gen.Stat.
§ 10 76h. On November 29. 1977 plaintiff
obtained a temporary restraining order
front this Court which enjoined the defend-
ants from conducting the disciplinary hear-
ing. This order was continued on Decem-
ber 12, /977 at the conclusion of the prelim-
inary injunction hearing. Between the
time the first temporary restraining cyder
was issued and the preliminary injunction
hearing was held plaintiff was given a psy-
chological evaluation. However, the results
of this evaluation were unavailable at the
time of the hearing. A PPT review of
plaintiff's program has not been conducted
since March of 1977, nor has the school
developed a new special education program
for plaintiff. Furthermore, there was no
showing at the hearing that plaintiff's at-
tendance at Danbury High School would
endanger her or others.

[1) Plaintiff is entitled to a preliminary
injunction enjoining Danbury Board of Ed-
ucation from conducting a hearing to expel
her. The standard which governs the is-
suance of a preliminary injunction is well-
settled. Plaintiff must demonstrate either
(1) probable success on the merits of her
claim and possible irreparable injury, or (2)
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sufficiently serious questions going to the
merits of her claim and a balance of hard-
ship tipping decidedly in her favor. Trieh-
wasse.r Katz v. American Tel. d Tel. Co.,
535 F.2d 1356, 1358 (2d Cir. 1976); Sonesta
Intl Routs Corp. v. Wellington Associates,
483. F.2d 247. 250 (2d Cir. 1973); City of
Hartford v. Hills, 40S F.Supp. 879, S82
(D.Conn.1975). In Tricbwasser supra at
1359 the Second Circuit stated that a dem-
onstration of possible irreparable harm is
required under both of these alternatives.

[21 Plaintiff has made a persuasive
showing of possible irreparable injury. It is
important to note that the issuance of a
preliminary injunction is contingent ups n
possible injury. The irreparable injuries
claimed by plaintiff are those which w ill
result from her expulsion at the Board of
Education hearing. In this situation the
Court must assume that slie.will, in fact, be
expelled, and then proceed to consider the
probable consequences of her expulsiomac
plaintiff is expelled, she will without any
edueilionai program from- the date of her
expuliion until such time- as anotherPPT
review is held and an appropriate educa-
tional program is developed. In light of
put relays in the administration of plain-
tiff's special education program, the Court
is concerned that some time may pass be-
fore plaintiff is afforded the special edines-
tion 'o which she is entitled. However,
even issunting her new program irdiWI-
opea:iriDi siiiic. for a period of time
plaintiff will suffer the injury inhcrent in
being without_ any .educational program.
'the ieemid irreparable injury to which
platittlff will be.subjected.de,riyes from the
fact that her expulsion will Rreelude_her
from taking part in any special education
programs offered at Danbury High School.
If plaintiff is expelled, she will be restricted

3. Plaintiff makes an tntnguing state Cilitti that
ha expulsion contravenes Conn.Gen Stat.
114 14-2334,4-177, This claim is based on the
argument that plaintiff is entitled to a current
psychological evaluation and a PPT determine.
Sloe of the adequacy of her special education
placement prior to an expulsion hearing. The
thrust of this orptatent is that without a cue.
rent evaluation and PPT determination plaintiff
is being dented a meaningful opportunity to

to placement in a private school or to home-
bound tutoiing7-11igardless of whether
these two alternatites arc -esponsite to
plaintiff's needs, the PPT will be limited to
their use in N§hioiling ti new special educa-
tion program for plaintiff. Of particular
concern to the Court is the possibility that
an appropriate private placement will be
unavailable and plaintiff's education will be
reduced to some type of homebound tutor-
ing. Such a result can on4 serve to hinder
plaintiff's social development and to perpet-
uate the ticious cycle in which she is
caught. Ste Hairston v. Drosick, 423
F.Supp. ISO. 163 (S.D.W.Va.1973) (holding
that it is "imperative that every child re-
ceive an education with his or her peers
insofar as it ;. at all possible"). Vie Court
is persuaded that plaintiff's expulsion
would hate been accompanied by a wry
real possibility of irreparable injury.

131 Plaintiff has alto demonstrated
probable success on the merits of four fed-
eral claims 3 The Handicapped Ac:. and the
regulations thereunder detail specific rights
to which handicapped chihlren are entitled.
Among these rights are. (1) the right to an
"approprtate public education "; (2) the
right to remain in her present placement
until the resolution of her special education
complaint: (3) the right to an education in
the "least restrictive environment"; and (41
the right to hate all enanges of placement
effectuated in accordance with prescribed
procedures. Plaintiff claims she has been
or will be denied these rights.

Plaintiff argues with no little force that
she has been denied her right to an "appro-
priate public education." The meaning of
this term is clarified in the definitional sec-
tion of the Handicapped Act. Essentially,
it is defined so as to require Danbury High

present evidi.nce and argument on all issues
involved" as required bs Conn Gen sta. 4
177(c) This is exclusively a state claim and a
state court should rule on it in the first In-
stance. Cl. Railroad Cornmh v. Pullman Co..
312 U S. 496.61 S.Ct. 643.85 1- Ed. 971 (1910)
Lnul such time as a state court has clardied
the meaning of Conn Gen.Shit. $ 4-177. this
Court will decline to exercise its discretionary.
pendent junsdietaon over this claim.
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§ 1415(e)(3). This subsection of the
Handicapped Act states: "During the pend-

'ensy of any proceedings conducted pursuant
to- this-sectionT-unless--the-state-or-local
educational agency and the parents or
guardian otherwise agree, the child shall
remain in the then current educational
placement of such child . . . until all
such proceedings have been completed."
Plaintiff qualities for the protection that
this subsection provides.. She has filed a
complaint pursuant to 20 D.S.C.
3 1415(4,)(1)(E) requesting a hearing and a
review of her special education placement:
Moreover, there has heen no agreement to
leave her .pre?ent .special education, place-
ment voluntarily. Thus, plaintiff has a
right to remain in this placement until her
complaint...1a resolved. The novel issue
raised by plaintiff arises from the fact that
the right to remain in her jiir eent place-
ment directly conflicts with Danbury High
Schoc43 discsplinury process. lt_AhQ high
school expels plaintiff during the pendency
of 1u:174)c-ilia ediicafion Feiiiplaitif. then hCC
placement will be changed in contravention
of 20 1.:.,S.C. 3 1415(eX3). The art must
determine whether this subsectinn of the
Handicapped Act prohibits the expulsion of
handicapped children during the pendency
of a special education complaint.

School to provide plaintiff with an educa-
tional program specially designed to meet
her learning disabilities. See 0 U.S.C.
;1401(1), (15)-(19). The record before this
Court suggests that plaiiiiiTf has' not been
provided 'with an appropriate eduCation..
Evidence has been introduced which shows
that Danbury HighScheol not only failed to
provide plaintiff with the special education
program reicimmended by the PPT in
March of 1977, but that the high school
neglected to respond adequately when- it
learned plaintiff was no longer participat-
ing in the apecia) education program it. had
provided. The Court canr.ut disregard the
possibility that Danbtiry High School's han-
dling of plaintiff may have contributed' to
-her disr4etive behaviitr. The existence of a
causal relatinnshipibettreen plaintiff's aca-
demic program and her anti-social behavior
was supported by expert testimnny intro-
duced at the preliminary injunction hear-
ing. Cf. Frederick v. Thomas, 403 F.Supp.
832, 835 (E.D.Pa.1976) (arvmentthat inap-
propriate educational placement caused
anti-iocia) behaviods raised). if '41 SUbal:. .
quent PPT were to conclude that plaintiff
his not bia iiien an appropriate special
education iliCernent, then the defendant's
resort tOits disciplinary process is unjustifi-
able, The Court is not making a final de-
tenninatiiirtir -..11tietlief 'gain-tiff has "RR
afforded an appropriate education. The
resolution of this question is beyond the
scope of the preent inquiry. In order to
sustain a preliminary injunction plaintiff
need only demonstrate probable success on
the merits of her claim. She has satisfied
this standard, .

Plaintiff alsb claims that \her expulsion
prior to the resolution of her special educa-
tion compIaint would be in violation of 20

4. The resau "suspension" and "expulsion" are
used In accordance-with the definitions appear-
ing in Conn.Gen.Stat. 3 10-233a(c). (d):

(c) Suspension means an exclusion from
school privdeges for no more than ten con.
Socotsve school days. provided such exclu
slow shall not extend beyond the end of the
school year in which such suspension --/as
Imposed.
(d) Expulsion means an exclusion from
school prttileges for more than ten consecu

[4) This is a case of first impmmion.
Although there are no decisioni in t:hich
the relation between the special education
processes and disciplinary prAedures is dis-
cussed, the regulations promulgated under
the new law are helpful. The Department
of Health, Education and Welfare (HEW)
released regulations in August of this year
that are aimed at facilitating the implemen-
tation of the Handicapped Act. Sec 42
Ped.Reg. 42,473 (1977) (to be codified in 45

rive days and shall be deemed to include but
not be limited to. exclusion from the scnool
to which such pupil was assigned at the time
such disciplinary action was taken. protided
such exclusion shall not extend beyond the
end of the school )ear in which such tulip
,ton was imposed.
This decision in no way affects the "removal"

of students for all or part of a single class
period See Conn.Gen.Stat. f 10-233a(b).
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C.F.R. s 121a). Contained therein is a com-
ment addressing the conflict between 20
U.S.C. f 1415(eX3) and the disciplin4ry pro-
cedures of public schools: The comment
reiterates the rule that after a complaint
proceeding has been initiated, a change in a
child's placement is prohibited. It then
states: "While the placement may not be
changed, this does not preclude a school
from using its normal procedures for deal-
ing with children who are endangering
themselves or others." 42 Fed.Reg. 42,473,
42,490 (197) (to be codified in 42 C.F.R.
11..121101.13).* This somewhat cryptic state-

.4nent suggests that subsection 1415(eX3)
prohibits disciplinary measures which have
the effect of changing a child's placement,
while permitting the type of procedures
neciiiirit for dtalitig with a student who
appears to be dangerous. This inte:preta-
tion is supported by a comment,to-the-com-
ment which stales that the comment was
added to make it, clear that schouls are
permitted to use their regular procedures
tot dealing with emergepeies.s See 42 Fed.
Reg. 42,473, 42,512 (1977) (to follow the
codification at 4a C.F.R. § 321u.513). There
is no indication in either the regulatiotios,
the comments thereto that schools should he
permitted to expel a handicapped child
while a special education complaint is pent
ing.

The Court concurs with HEW's reading
of sub ection 1'415(eX3). As will be dis-
cussed, the Handicapped Act establishes
procedures which replace expulsion as a
means of removing- Findicapped children
from school if they -become disrisptive.

. Furthermore, school authorities can deal
with emergencies by suspending handi-
capped children. Suspension will permit
the child to remain'in his or her pri...eent
placement, but will allow schools in Con-
necticut to exclude a student for up to tee

S. The complete text of the commenttothe.
comment states.

Commenters suggested a provision be added
to allow change of placement for health or
safety reasons. One Commenter requested
that the regulations indicate that suspension
not be considered a change in placement.
Another commenter wanted more specificity
to make it clear that where an initial place.

SUPPLE51ENT

consecutive school days. Sec Conn.Gen.
Star. fR) 2331'40 and note 3 supra. There-
fore, plaintiff's expulsion prior to the reso-
lution of her complaint would violate the
Handicapped Ace

Plaintiff makes a third claim that the
Handicapped Act prohibits' het eipulsion
even aft-et: her: complaint proceedinis have
terminated. She bases this claim on her
right to an education the "least restric-
tive environment" sad on the Overall design
of the Handicapped Act. An important
feature of the Handicapped Act is its re-
quirement that children be educated in the
"least restrictive ens ireement." This re-
quirement entitles hand:zapped children to
be edumted tt ith nonhantlicapped children
wheneser possible. See 20 U.S.C.
§ 1412(5)(11); 42 Fed.Reg. 42,473, 42.497,
42,513 ,1977) kto be e.tettfied in 45 C.F.R.
§ 121a.350). The right of handicapped chi!.
siren to an etlocation in he "least re'tric-
tive environment" is iniplen.ented, in plrt.
by requiring schools to pea ;de a continuum
of alternatise placements. See 20 U.S.C.

1412(5XF1): 42 Futility. 42,473, 42,497
(1977) (to he codiiled in 45 C.F.R.
§ 121a.:61). These alttrn:. include in-
struction in regular classe. special classes,
private schools, the child's home and other
institutions. By presiding handicapped
childret with a range of placements, the
Handirt.pped art attempts to insure that
each child ree.ei%es an edaation which is
respom:ve to his or her individual needs
while r, aximizing the child's epportunies to
learn w.th nonhandicapped peers. See 42
Fed.Reg. 42,473. 42.497 (1977) (to be codi-
fied in 45 C.F.R. § 12134.52).

The right to an education in the Fast
restiieraTinTionment may be circumvent-
ed if schools are permitted to expel handi-
capped children. An expulsion has the ef-... _

mem is Involved. the child be placed in the
regular education program or if the parents
agree, in an interim special placement

Response: A comment has been added to
male it clear that this section would not
preclude a public agent !. from using its rego
lar procedures for dealing with emergencies.

42 Fed.Reg. 4:A73. 42.512 (1977) (to follow.
codificenon at 45 C.F.R. 3 121a.513).
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feet not only of changing a student's place-
ment, but also of restricting the Stjaitabilitf
of alternative placements. For example,.
plaintiffs expulsion may well exclude her
from a placement that is appropriate for
her academic and social development. This
result flies in the face of tl.z explicit man-
date of the Handicapped Act whi-zh requires
that all placement decisions be made in
conformity with a child's right to an educa-
tion in the least restrictive environment.
Set 42 Fed.Reg. 42,473, 42,497 (19771 (to be
codified in 45 C.F.R. § 121a.533(a)(4)).

IS) The expulsion of handicapped chil-
dren not only jeopardizes their right io an
eduCation in the least restrictive environ-
ment:but is inconsistent with the Kock-
dares established by the Handicapped Act
for changing the placement of disruptive
children; The Handicapped Act prescribes
a procedure whereby disruptive children are
transferred to more restrictive placements
when their behavior significantly impairs
the education of other children. See 42
Fed.Reg. 42,473, 42,497 (1977) (to be coili-
fied in 46 C.F.R. 3121a.552).6 The respon-
sibility for changing a hLintlieapped child's
placement is allocated to professional
teams, such as Connecticut's Fig's. See 42
Fed.Reg. 12.473, 42,497 (1977) (to be codi-
fied in 45 C.F.R. § 121a.533(aX3)). Further-
more, parents of handicapped children are
entitled to participate in and to appeal from
these placement decimals. See 42 Fed.Iteg.
42,473, 42,490 (1977) (to he codified in 45

1213015): 20 U.S.C.
31415(bRI)(C). (c). Thus, the use of expul-
sion proceedings as a means of changing
the placement of a disruptive handicapped
child contravenes the procedures of the
Handicapped Act. After considerable re-
flection the Court is persuaded that any
changes in plaintiff's placement must be
made by a PPT after considering the range
of available placements and plaintiff's par-
ticular needs.

I. The comment to 43 C.F.R 3 12141.552 :ex-
plains that a handicapped emet's-maternent is
inappropriate wbeneter (be chill becomes-so
diuyptive that the education or other students
is sigitiMariff impatrid".' This explanation is

Reprinted from, 443 F.Supp. 1235,
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(61 It is important that the parameters
of this decision are clear. This Court is
cognizant of the need for school officials to
be vested with ample authority and discre-
tion. It is, therefore, with great reluctance
that the Court has inten'ened in the disci-
plinar process of Danbury High School.
However, this intervention is of a limited
nature. Handicapped children are neither
immune friitrra school's disciplinary process
nor are they entitled f6 Paiiiiiiiate in pro:.
grams when their behavior impairs the edu-
cation of other children in the program.
First, school authorities can take iwift ills-
ciginary ineastires. Rich' as suspension,
against disruptive handicapped children.
Secondly. a PPT can request a change in
th;illaceifient of hantlitaRetretrildren telio
have dentonstrated that their present.place-
mmt_is inapprnpriate by disrupting the ed-
ucation of other children. The Handi-
capped Act thereby affords schools with
both short-term and lung -term, methods of
dealing a itit h.ndicapped children tIlOire
!what 'oral problems.

17, 8) Defendants contend that their dis-
ciplinary procedures are beyond the pur-
view of this Court. They arc mistaken. It
has long been fundamental to our federal-
ism that public education is under the con-
trol of state and local authorities. See Ep-
person v. ArLinsas. 393 U.S. 97, 104, 89
S.Ct. 2611. 21 L.Ed.211 228 (1963); Buck v.

Board of Education oi* City of New York,
553 F.211 316, 320 (2c1 Ci-. 1977). Although
there I. little doubt that the judgment of
state and local school authorities is entitled
to considerable deference, it is equally clear
that even a school's disciplinary procedures
are subject to the scrutiny of the federal
judiciary. See e. g., Boss v. Lopez. 419 U.S.
56.5, 95 S.Ct. 729, 42 L.D1/1723 (1974);
iiiirC717.-15es Moines School r: 1..393 US.
503,, St r S.C(._113, L.V.2d 731 (1069);.
Board of Edw. v. Barnette, 319 U.S. 624, 63
S.Ct. 1176.1+7 L.Ed. 1621+ (1942). a. Yoo v.
Moynihan. 28 Conn.Sup. 375, 202 A21 814
(1969) (temporary injunction issued by state

derived from a comment to the Rehabilitation
Act of 1973. 29 U.S C 4 794 See .v.! Fed Reg.
22.6717. 22.01 (1977) (1e) follow Codification in
45 C F K. ivit129
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court against expulsion of student for viola.
tion of dress code). In the instant case,
Judicial intervention in Danbury High
School's disciplinary procedures is Congres-
sionally mandated. The Handicapped Act
vests jurisdiction in federal district courts
over all claims of noncompliance with the
Act's procedural safeguards, regardless of
the amount in controversy. See 20 U.S.C.

1415(eX4b.

Dafendartu' principle objection to the is-
suance of a preliminary injunction is that
the procedures for securing a special educa-
tion art distinct from disciplinary proce-
dures and therefore one process should not
interfere with the other. This contention is
based on a non sequitur. The inference
that the special education and disciplinary
procedures cannot conflict, does not follow
from the premise that these are separate
processes. Defendants arc really asking
the Court to refuse to resolve an obvious
conflict between these procedures. This
Court will not oblige them.

Danbury Board of Education is HEREBY
ORDERED to require an inmtediatv Pin'
review of plaintiffs special education pro-
gram and is preliminarily enjoined from
conducting a hearing to expel her. Fur-
thermore, any changes in her placement
must be effectuated through the proper
special education procedures until the final
resolution of plaintiffs 'claims.

de
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S-1, a minor, by and through his mother and next friend, P-1 el al.,
Plaintiffs-Appellees

v.

C

)61

RALPH I). T "RLINGTON, individually, and in his official capacity as Commissioner of Education,-State.of
Florida, Dpartment of Education et al.,

Defendants-Appellants

No. 79.2742

United States Court of Appeals, Fifth Circuit. Unit B

January 26, 1981

Appeals from the United States District Court for the Southern District of Florida

Before Vance, Hatchett and Anderson, Circuit Judges

Hatchett, Circuit Judge

Appeal from env of preliminary injunction by District Court for the Southern District of
Florida. 3 EHLR I ( l979-W.) DEC.'. compelling State and local officials to provide educa-
tional services and procedural rights provided by EHA to students expelled for misconduct.

HEW, since trial court did not abuse its discretion in entering the preliminary injunction. its
decision is affirmed. Before a handicapped student can be expelled, a trained and knowledgeable
group of persons must determine whether the student's misconduct bears a relationship to ms
handicapping condition. An expulsion is a change in educational placement which invokes the
procedural protections of EHA and * 504. Expulsion is a proper disciplinary tool under EHA and
*504. out a complete cessation of educational services is not. EHA. 20 U.S.C. § 1415(b).
requirement that parents lave an opportunity for due process hearing makes no exception for
handicapped students who voluntarily, withdraw from school or previously agree to an educational
placen:ent. State officials were properly included within scope of injunction since, under EHA. 20
U.S.C. * 1412(6), SEA is responsible for ensuring implementation of EHA and expylsion proceed.
ings may deny benefits of EHA to children entitled to education under Act.

In This appeal. we are called upon to dee ide whether nine
handicapped students were denied their tights under the pro-
visions of the Education for all Handicapped Children Act.
21) U.S.C. 110 1401-1415. or Section 504 of the Rehabilita-
tion Act of 1973. codified at 29 U.S.C. *794 and their
implementing regulations. The trial court found a denial of
rights and entered a preliminary injunction against the State
and local officials. Defendants attack the trial coun'sentry of
a preliminary injunction as an abuse of disctet.'n. Because
we find that the trial court did not abuse its discretion in
entering the preliminary injunction, we affinn. - -

(c) 1981 CRR Publishing. Company,
-reproduced with permission.

129

FACTS

Plaintiffs. S -1. S-2. S-3. S-4. S-5. S-6. and 5-8, were
expelled fmm Clewiston High School, Hendry County,
Florida. in the early part of the 1977-78 school year for
alleged misconduct.' Each was expelled for the remainder of
the 1977-78 school year and for the entire 1978 -79 school

' The misconduct upon which rte expulsions were based
ranged fmm masturbation and other sexual acts against fel-
low students to willful defiance of authority. insubordina-
lion. vandalism. and the use of profane language.

1 af



year. the maximum time permitted by State lass All of the
pi:mints were classiticd as either educable mental!) retarded
(I nuldiy mentally retarded, or E\IR dull normal. It is
undisputed that the expelled plaintitts were accorded the
provthiral protection, reiluiraby Goss i I opt : . 419 1 S
565. 95 S.Ct 729. 42 I. FAI 2d 72. t 1975) Except for S-1.
they were not gis en. nor did they request. hearings to deter-
num. whether their misconduct was a inanitestation ot their
handl,* Regarding 5-1, the superintendent ot Hendry
( %int) Sc mots determined that because S- I was not clas-

.s it..1 as scnotish emoitonall disturbed. his misconduct. as
J ot law t ouhl not be a manitestation ot los handicap

At all material times, plaintitfs S-7 and S-9 were not
tuiderexpluston orders. S-7 was not Limited in high school by
his own choice In October. 1978. he requested a due process
hearing to deteniune if he had been es alttated or if he had an
trdisidualwed educational program. S-9 made a similar re-
quest in October. 1978. Shonly before her request. $ -9's
guardian had consented to the milts idualized education pm-
grain being offered her during that school year. The superin-
tendent denied both student's requests, but offered to hold
conferences in ortk to discuss the appropriateness of their
indis idualized edutional programs.

Plaintiffs initiated this case alleging violations of their
rights under the Education for all Handicapped Children Act,
(ERA) 20 U S.0 §§ 1401-1415. and Section 504 of the
Rehabilitation Act of 1973. 29 U.S C. ,794. Plaintiffs
sought preliminary and permanent injunctise relief compel-
ling state and local officials to prosaic them with the educa-
tional services and procedural rights required by the EHA.
Section 504. and their implementing regulations.

TRIAL COURT DECISION
The trial court found that the EHA. effective in Florida

on September I. 1978, provided all handicapped children the
right to a free and appropriate public education. the court
further found that the expelled students were denied this right
in siolation of the EHA. In addition, the trial court decided
that under Section 504 and the EHA. no handicapped student
could be expelled for misconduct related to the handicap.
That in the case of S-2. S-3, S-4. S-5. S-6. and S-8, no
determination was ever made of the relationship between
their handicaps and their behas 'oral problems. With regard to
S-1. the trial court found that the superintendent's determina-
tion was insufficient under Section 504 and the DIA. The
court reasoned that an expulsion is a change in educational
placement. That under educational placement procedures ot
Seeflin, 5t)4 and the EHA. only a trained and specialized
group could make this decision. For these reasons, the trial
colox concluded that the likelihood of success on the merits
h...t been shown with respect to the expelled plaintiffs.

Viith regard to S-7 and S-9, the trial court stated that
. !er 20 U.S.C. 1415(b)( (1(E).: students and their pat. ms

I SC t 1415(bNlith) provides:

dm I r the procedures required by this section shalt
hide, but ltal: 7ot be limited to

th. an opportunity t prevent complaints w ith respeLi
al.% stouter relating to the ulentitiLation. evaluation. or
..ducational pLocenumi of the child. or the pros ision ot a
tree appropriate public education to such child
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or guardians must he provided ;an opponunits to present
complaints With respect to an 'natter relating to the identitt-
cation. es aluation. or eduk animal placement of the child. or
the pros ision of a tree appropriate education to sus h child
That under 20 l' S C 1415(bit2i.' "w hews er such a
complaint has been reeetsed, the parents or guardians shall
have an ) ; ))) Minn> for an impartial due process hearing
The trial court tound that the supaintendent's hula's" to grant
S7 and S-4 impartial due proce.ss hearings contras cned the
express pros [sums of the EHA The Loon therefore con.
eluded that S-7 and S-9 had show n a likelihood of success on
the merits of their claim

Filially, the trial court found that the plaintiffs had
suffered irreparable harm in that two years ot education had
been irretries ably lost l'he court further determined that an
injunction was necessary to ensure that pla'in'ts would he
pros 'sled their rights. es en though the expulsions had expired
at the time the injunction was entered

STATEMENT OF ISSUES

In an appeal from an order granting preliminary relief,
the applicable standard of review is whether the issuance of
the injunction, in light of the applicable standard, constitutes
an abuse ot discretion.' Durun r. Salm Inn, Ind ., 422 U S.
922.95 S.Ct. 2561, 45 L Ed.2(1648 (1975) :Canal Atahorti%

o / Stare nI Florida, 489 F.2d 567 (5th Cir 1974). Therefore,
in order to decide whether the trial court abused its discretion
in entering the preliminary injunction, we must rook e the
following issues: (1) whether an expulsion is a change in
educational placement thereby msolong the procedural prd-
tections of the EHA and Section 5(14. (2) whether the EHA.
Section 504. and their implementing regulations con-
template a dual system of discipline of handicapped and
nonhantheapped students. (3) whether the burden in raising
the question whether a student's misconduct is a marine:sta.
non of the student's handicap. is on the State and local
officials or on the student: (4) whether the EHA and its
implementing regulations required the local defendants to
grant S-7 and S-9 due process hearings. and (5) whether the
trial judge properly entered the preliminary injunction
against the State defendants.

3 20 U.S.C. ,1415(h)(2) provides:

(2) Whenever a complaint has been recen ed under
paragraph ( I ) tit this subsection. the parents or guardian
shall hasc an opponumq tor an impartial due process
hearing which shall be conducted by, the State educational
agency No hearing conducted pursuant to the require-
them, 01 this paragraph shall be conducted tic an employ cc
ot such agency or unit instils cd in the education or care ot

the child

' Prerequisites for granting ot a preliminary injunction arc
(I) substantial likelihood that plaintitt will prowl on the
merits:('_) substantial thieat that plaintiit will sutler irrepara-
ble injury if miunction is not granted. (3i threatened miury to
Omni!' outweighing threatened harm injunction may do to
defendants. and. (4) absence ot disservice to the public inter-

est it the injunction should be granted Detendards only
seriously challenge the trkil coon's findings regarding the
first two prerequisites Accordingly, we confine our digLus
'Soto to thole cements.
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DISCUSSION

Section 504 ot the Rehabilitation Actand the EHA have
'been the subject of In reitupt Ittigattoti/No reported appel-
late eases deal with t test al% and the issues presented in the
nistaut case Theretore, a ref iew ot these statutes and their

rertificiit regulations is necessan to the disposition of this
controversy.

Section 504, el lcctis e in Florida four months prior to the
expulsions in question, panicles:

No otherwise qualified handicapped indi-
vidual in the United States, as defined in Sec-
tion 706(7) of this title. shall, solely by
reason of his handicap, be excluded from the
participation in. be denied the benefits ofoir
be subjected to discrimination under any pro-
gram or activity receiving Federal financial
assistance . . .

Under 29 U.S C. li 7)6(7)(B). a handicapped indi-
vidual is defined as "any person who ( I ) has a physical or
mental impairment which substantially limits one or more of
such person's major-life activities . . .".

Under the EHA. 20 U.S.C. §1412or and (5)(B)."
effective in Florida on September I 1978. a State receiving
financial assistance under tills Act is required to provide all
handicapped children a free and appropriate education in the
least restrictive environment. The definition of handicamed
children undeethe EHA is similar to the definition under
Section 504.

Florida. and the Hendry County School Board, are
recipients of Federal funds under both Section 504 and the
EHA. The children in this suit are clearly handicapped within
the meaning of both Section 504 and EHA. The parties agree
that a handicapped student may not he expelled for...mist:un-
dUcovhich results from the hantheapitsell iallowsifican
ex ulsion must be accompanted_hy.. a tictemiination amp
whe ET-the:handicapped studenfkruiseonduct bears a rela-
tionship to his handicap. From a practical standpoint, this is

20 VS.tC * 1412(11 provides:

In order to quality for assistance under this subchapter in
any fiscal year. a State shall demonstrate to the Commis-
sioner that the following conditions are met:

II) the State has in effect a policy that assures Jill
handicapped children the right to a free appropriate pubic
education

21) 11 S C *1412(5)(B) prosides:

In order ti) quality tor assist.mce under thissubchapter in
any fiscal year. a State shall Lknionstraic to the Commis-
sioner that the following conditions are met:

(Si The State has established . (B) procedures to
assure that. to the maximum extent appropriate. handi-
capped children. including children in public or pnsate
institutions or other care facilities. are educated with chil
dren who are not handicapped, and that special classes,
separate schooling, o, other removal of handicapped chil-
dren from the regular educational environment occurs only
when the nature or severity of the handicap is such that
education in regular classes with the use of supplementary
aids and Neiv ices cannot be achieved satisfactonly( )

(c) 1981 CRR Publishing 'Company,
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tkol.i..1Opcid..,ap.proagh How else would a school board
know whether it is s tolating Section 504

Defendant Wal ott 'vials argue that they complied with
Section 504. As support for their position, they state that
the determined, in the expulsion pros eedmg.. the ph.in-

'tiffs were capable of understanding rules and regulations or
right from wrong They also assert that they tound, based
upon a psychological evaluation, that plaintiffs' handicaps
were not behasional handicaps (as it would be if plaintiffs
were classified as seriously emotionally disturbed), therebs
precluding any relationship between the misconduct and the

applicable handicap We cannot agree that consideration of
the above factors satisfies the requirement of Section 504. A
determination that a handicapped student knew the differoce
between right and w rong is not tantamount to a determination
that his misconduct was or was not a manifestation ntlis
hasn:BUT) sireotrd prong ot tne school of tic la I s *.argu ment
is unacceptable. Essentially, what th,.. school officials assert
is that a handicapped student's misconduct can never bz
symptom of his handicap, unless he is classified as seriously
emotionally disturbed. With regard to this argument, the trial
court stated:

The deiendants concede that a handicapped
student cannot be expelled for misconduct
which is a manifestation ot the handicap it-
self. However, they would limit application
of this principle to those students classified as
"seriously emotionally disturbed."
Court's view such a generalization is contrary
to the emphasis which Congress has placed on
individualized evaluation and Lonsideration
of the probleis and needs of handicapped
students.

We agree. In addition, the uncontradicted testimony
elicited at fhl preliminary injunction hearing suggests other-
wise. At the hearing, a mychologist testified that a connec-
tion between the misconduct upon which the expUlsions were
based and the plaintiffs' handicaps may have existed She
reasoned that "a child with low intellectual functions and
perhaps the lessening of control would respond to stress or
respond to a threat in the only way that they feel adequate,
which may be verbal aggressive behavior." She further tes-
tified that an orthopedically handicapped child, whom she
had consulted.

Mould behave in an extremely aggressive
way towards other children and provoke
fights despite the fact that he was likely to
come Out very much on the short end of the
stick. That this was his way of dealing with
stress and dealing with a feeling of physical
vulnerability. He would be both aggressive
and hope that he would turn off people and as
a result provoke an attack on him.

The record clearly belies the school officials'
contention.,

First Issue

With regard to plaintiff S -1, the trial court found that the
school officials entrusted with the expulsion decision deter-



nuned at the disciplinary proceedings that S-I's misconduct
as unrelated to his handicap. The trial court, however, held

that this determination was made by school board officials
who racked he necessary expertise to make-such a deternuna-
nun 1 he trial :min amied at this conclasion by holding that
Jr, expulsion is a change in educational placement Under 45
C.I .R :121a 533ta )(3): and 45 C.F R *84.35(0012
.valuations and placement decisions must be made by a
spe,:tahred and knowledgeable group ot persons

I he trial court's Imtling presents the nose" issue in this
whether an expulsion iS a change in educational

placement. thereby in Anig the procedural protections of
both the 1-.HA and Section 504 of the Rehabilitation Act. In
deciding this issue. the EHic.and Scchon 50.1.. as remedial
st:cuhs, should be broadly applied and liberally construed in
hoot. ot ono iding a tree and appropriate education to handl-
sapped students.

The 1..HA, Section 504. and their implementing regula-
tions Jo not pros ide this court any direenun on this issue. We
trod the reasoning of the district court InStuart V. Nappi. 443
F. Supp 1235 (1). Conn. 1978), persuasive. In Smart. a
child was diagnosed as having a major learning disability
caused by either a brain disfunction or a perceptual disorder.
She challenged the use of disciplinary proceedings which, it
completed, would have resulted in her expulsion for par-
ficiptiong in a schoolwide disturbance. The trial court held
that the proposed expulsion constituted a change in educa-
tional placement. thus requiring the school officials to adhere
to the procedural protections of the EHA. In so holding. the
court stated:

The right to an education in the least restric-
tive environment may be circumvented if
schools arc permitted to expel handicapped
children ithout follow trig the procedures
prescribed by the EHA' . An expulsion
has the effect not only of changing a student's
placement, but also of restricting the as.' ila-
bility of alternative placements. For example.
platntiffIs expulsion_ may well exclude her
from.x placement that is appropriate .tor her
academic and social dev_elOpment. This result
Ilie the-face.of.the explicit mandate of the
handicapped act which requires that all
placement decisions Iv made, in conformity
with a child's right to an education in the least
restrictive environment. 'Citation omitted.]

-15C . R q 12ta 533(3831pr:tildes in pertinent pan that.

4J. In interpreting evaluation data and in making
rises:owe* oectstons, each public agency shall:

t3; more that the placement decision is made by a
group ot persons. including persons knowledgeable about
tie child. the meaning of the evalultion data, and the
placement options .

1 R li4 35(ca 3) provides in pertinent part that:

lei In interpreting es dilution data and in making plass:-
mem .tensions. a recipient shall 13) ensure that the place-
tuem decision IN niade by a group of persons. including
persons know ledgeable about the child. the meaning of the
es aluation data, and the placement options
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443 I Supp at 1242-43
We agree with the district court in Smarr. and Mackin

hold that a termination of educational seri ices, occasioned
by an expulsion. is a change in educational placement
thereby ins oking the procedural protections of the (AA

The proposition that an expulsion is a change in educa
tumid placement has been cited with approsal in Siterr,

Stale Education Depatottenr, 4791. Stipp 1328
(W P. NY 1979) (legally blind and dcat student that %ut-
tered from brain damage and emotional disorder w h de
her self abusise suspended because of instil:I:lent staff to
care for her), and Due m A ogi.r. 4h0(. Supp 225 (s I) lud.
1979) (EHA ease in which mildly 'mentally handicapped
student was expelled for the remainder 01 school term tor
disciplinary reasons pursuant to the procedures pros Wed for
all Indiana public school disciplinary expulsions). As stated
by the district court in Doe u'. Auger our holding that expul-
sion of a handicapped student constitutes a change in :duca-
tiotial placement distinguishes the liandicapped student in
that, "unlike any other disruptise child. betore a disruptise
handicapped child can be expelkil, it must be determined
whether the handicap is the cause of the child's propensity to
disrupt. This issue niust be determined through the change of
placement procedures required by the handicapped act
Doe t.. A'uge'r, 480 E. Supp. at 229.'

Second Issue

The school officials point out that a group of persons
entrusted with the educational placement decision could
never decide that expulsion is the correct placement for a
handicapped student. thus insulating a handicapped student
from expulsion as a disciplinary fool They further state mat
Florida law does not contemplate this result because expo!
skin is specifically pros tided for under Florida lass as a disci
titulary tool for all students. While the trial court declined to
decide the issue whether a handicapped stadent can ever Ie
expelled, we cannot ignore the gray areas that may result it
we do not decide this question We therefore !nal that expul-
sion is still a proper disciplinary tool under the EHA and
Section 504 when proper procedures are ufiltred :;rid under
proper circumstances. We cannot. however, authonte the
complete cessation of educational services during an expul- -

sion period.

This opinion does not infringe upon the traditional author-
ity and responsibility of the local school board to ensure a
sale school environment. A comment to the regulations pro-
vides: "While the placement may not he changed, this does
not preclude dealing with children who are endangering
themselves or others 45 C q 12Ia 513 (comment I
Thus the local sell( col hoard retains the authonts to rcmosc a
L .mbeepped child from s particular scums: upon a proper
finding that the child is endangering himselt or others In
such case. the child would 01 course be remanded to the
special change 01 placement procedures for reassignment 10
an appropriate placement It Is appropriate to superimpose
this say limited authority, as contemplated by the bone
quoted comment. heLause nothing in the statute. the regula-
tions. or the legislanse history suggests that Congress in-
tended to remove trout local school hoardswho alone are
accountable to the entire school communitytheir long
recognized surhorny sad respoasibility to ensure a sate
school environment.

1 '1"vJ .



Third Issue

State defendants foeus their attention on the fact that.
with the exception ()I S- I , none of the expelled plaintiffs
raised the argument, until eles en months utter expulsion, that
they could not he expelled ontos the proper persons deter-
turned that their handicap did not bear a causal connection to
their misconduct. By this assertion, we assume that State
defendants contend that the handtcapped students was% ed
their right to this determination. The issue is therefore
squarely presented whether the burden of nosing the question
whether a student's misconduct is a manifestat)n of the
student's handicap is on the State and local officials\or on the
student. The EHA, Section 504. and their impls4nenting
regulations do not prescribe who must raise this issue. In light
of the remedial purposes of these statutes, we find that the
burden is on the local and State defendants to make this
determination. Our conclusion is buttressed by the fact that in
most cases, the handicapped students and their parents lack
the wherewithal either to know or to assert their rights under
the EHA and Section 504. ,

Fourth Issue

The next issue is whether the EHA and Its implementing
regulations required the hie; i defendants to grant S-7 and S-9
due process hearings School officials suggest that because
S-7 and S-9 had soluntanly withdrawn from school. they
were not entitled to due process hearings. They also suggest
that the conference offered by the superintendent was an
adequate substitute for the due process hearings. They cite 45
C I. R 121a.506" as support for their argument. Linder this
regulattor the Department of Health. Education, and Wel-
fare (IIEW ) (Health and Human Resources), states in a
..:omment that mediation can be used to resolve differences
between parents and agencies without the development of an
adversarial relationship. The Justice Department. as amieus
conac . and the trial court, point out that under 20 U.S.C.
*1415(b)( I). parents and guardians of handicapped children
must have "an opportuudy to present complaints with re-
spect to any mutter relating to the identification, evaluation.
or educational placement of the child or the provision of a
free appropriate pubhc education to such child. The statute
also states, in Section 1415(b). that "whenever a complaint

I
V

The comment to 45 (' F R 121,1.506 implementing 20
S C § 1416(61(2) pi's:stiles:

Comment: Many States have minted to the success of
using mediation as ail intervening step pnor to conducting
a formal due process hear4ng. Although the process of
mediation is not required by the statute or these regula
lions, an agent) may wish to suggest mediation In disputes
soncerning the Went it kation. esaluanon, and educational
plscement of handicapped children, and the ,-rovision of a
tree appropriate puhlw, edus anon to those children Media-
tions nave been conducted hy members of State educa-
howl agencies or local educational agency personnel who
were not pre% musty instils d in the particular ease In

many eases. mediation leads to resolution tit %Whit:flees
between parents and agencies without the de% elopment of
an ash ersanal retail nship and with minimal emotional
stress /limos:T. mediation may 1101 he used to dens or
delay a Parent's risk s under this subpart
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has been rescued under paragta'h t I i.11 this subsection, the
parents or guardian shall base an opportunity tin an impartial
due process hearing . No eseeption is made for handi-
capped students ss ho )oluntards ss ithdraw from school or
pres wusly agree to an educational placement With regar t to
defendants' argument under 45 C.F R. * 121a.5(I6, HEW
states in the same comment that mediation may not be used to
deny or delay a parent's rights under this subpart. In the
circumstances. the trial judge corrects pund :hat plaintiffs
S-7 and 5-9 were entitled to due process hearings.

Filth Issue

State defendants ads ance three arguments that deserve
comment First. they assert that the trial judge erred in
anal) zing Section 504 in light of the Supretne Court'.: deci-
sion in Southeasres is Comonsom ('idlegr , Davis, 442 U.S.
397, 99 S.Ct 236 I . 60 I., Ed 2d 980 (1979). In that ease, the
issue was whether Section 503. which protub Is discrimina-
tion against an otherwise qualified handicapped indivitatal
enrolled in a Federally funded program, solely by reason of
his handicap. forbids professional schools from imposing
physical qualifications for admission to their clinical training
program. The Supreme Court held that Section 504 did not
forbid professional schools from imposing physical qualifi-
cations for admission Without discussing Southeastern any
further. it is clear that it does not apply to this case. Physical
qualifications are not at issue in this case lunhennori, we
do not deal here %). oh a prolcsstonol school.

Secondly. State defendants argue that the trial court
erred in inquising the Fll A as a requirement at the time of the
expul shins because the I:11A w as not et feet i % c in Florida until
September I. 1978 'I he trial court did not impose the EHA
as a requirement at the one of the expulsion The court found
that the expelled plaintiffs became entitled to the protections
of the EHA on September I. 1978 As such, the expelled
plaintiffs became entitled to a tree and appmpnate education
in the least restrictive environment In fact, under 20 U.S.C.
*1412(3),'1 because plaintiffs were not receiving educa-
tional services on September I. 1978, they fell within a
special class of handicapped students entitled to priority
regarding the provision of a free and appropriate educntion.
The only way in which the expulsions Could have continued,
as of September 1, 1978. is if a qualified group of individuals
determined that no relationship existed between the Oa-
tiffs' handicap and their misconduct. Furthermore. Sec-
tion 504, effective at the time of the expulsions, provides
protections and procedures similar to those of the EHA. See:
North t. District (1 Colu-shio Board of Education, 471 F.
Supp. 136 (D. D.C. 1979)

Finally, the State officials argue that the trial court
improperly entered the injunction against them. They assert

" 20 U S.0 *1412(3) pros idcf. in penitent part that:

In order to qualify for assistance ....I:r this subchapter in
any fiscal year. a State shall demonstrate to the Commis-
sioner that the follow ing conditions are met.

(3) The State has establid.eI priorities for providing a
free appropriate public education to all handicapped chil-
dren . . . first wuli respcst to handicapped children who
are not receiving an education( I

140
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that they lacked the authority to intervene in the expulsion
proceedings because disciplinary matters are exclusively
local. While this argument may he true regarding nonhandi-
capped students. it is inapplicable to handicapped students.
Expulsion proceedings are of the type that may serve to deny
an education (0 those entitled to it under the EHA. Under 20

1412(6). the State educational agency ,is:

fRfesponsible for assuring that the require-
ments of this subchapter be carried out and
that all educational programs forhandicapped
children within. the State. including all such
programs administered by any other State or
local agency. will be under the general super-
sision of the persons responsible for educa-
tional programs for handicapped children in
the State educational agency and shall meet
educational standards of the State educational
agency.

a

Clearly. the state officials were empowered to intervene in
the expulsion proceedings under 20 U.S.C. 1312(h)

CONCLUSION

Accordingly. we hold that under the EHA. Section 504.
and their implementing regulations: (1) before a handicapped
student can be expelled, a trained and knowledgeable group
of pe5ons must determine whether the student's misconduct
bears a relationship to his handicapping condition; (2) that an
expulsion is a change m educational placement thereby in-
voking:Ate procedural protections of the EHA and Sec-
tion 504: (3) that expulsion is a proper disciplinary tool under
the EHA and Section 504. buta complete cessation of educa-
tional. sery ices is not (4) that 5-7 and S-9 were entitled to d_uc
process hearings: and (5) the trial judge properly entered the
preliminary injunction against the State defendants In the
circumstances. the trial judge did not abuse his discretion in
entering the injunction.

AFFIRMED.
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APPENDIX E

SUMMARY OF OCR COMPLAINTS LOFS

Community Ill.) 1:nit School District Number 300
March 19, 1980

..

Complaint alleged school district denied handi-
capped student PAPE as result of expulsion. District
took position that halo sot ot student which led to
expulsion ivandalizinv school buses) had nothing to do
with his exeeptionalit!.. that he had been totally
mainstreamed and should he treated as a regular
student.

HELD, expulsion of student resulted in total denial
of FAPE. District violated Section 504 by not timely
reevaluating student before expulsion. Under Reg.
121a.534(b), an LEA must reevaluate at least every
three years, upon parental or teacher request, or wheo
warranted. Since student ,had not been reevaluated
prior to expulsion, which constituted significant
change in placement. district had no data upon which
-to base an appropriate placement or its assertion that
student's behavior had nothing to do with his handicap.
The expulsion hearing held prior to the expulsion did
not meet due process requirements of Section 504.
Parents must he provided an (Immunity for due proc-
ess hearing offer reevaluation if dissatitied with place-
ment. District's centention that student had been to-
tally mainstreamed due to removal from L.D. resource
services was without merit due to fact district failed to
conduct an evaluation before discontinuing service.
Reg. 134.35tai OCR additionally found that IEP de-
veloped for student did not contain statement of short-
temi instructional goals as required,by Reg. 121a.34b,
and that district had not pros ided student with counsel-
ling services set foith in tirst evaluation, District was
requested to reevaluate student's placement, revise its
suspension and expulsion procedures. and assure that
student would receive tutoring for time lost by
expulsion.

(c) 1980 CRR Publishing Company,
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Corinth Municipal Separate School District
June 6, 1980

Parent alleged that school district discriminated
against student on basis ofrace and handicap in admin-
istration of disciplinary sanctions.

HELD, although allegation of racial discrimination
could not be substantiated, school district violated
1504 in its evaluation, placement, and suspension of >-
student. First, district identified student as having pos-
sible handicapping condition in NoveMber, 1978 but
failed to initiate required preplacement evaltiation until
one year later, not a "reasonable time" under § 504.
Second, student was temporarily placed in EMR pro-
gram, as alternative to more severe disciplinaryaction,
without preparation of preplacement evaluation or
IEP. By moving student from regular class to EMR
program without taking appropriate procedural
safeguards, district could not determine whether EMR
class would be least restrictive environment for pupil.

p. district assumed student was handicapped by
.' placing him in EMR class. Therefore, by suspending

!student subsequent to that placement, and subsequent
.- to hisidentification as qualified handicapped student in

1978, district violated 1.504 and State procedural
safeguards; tinder State law, district was prohibited
Been suspending any handicapped studint for more

. than three days, and then only if behaviorconstituted a
threat to others or an emergency, while under §504- district was obligated to determine whether behavior
leading to suspension was related to handicap and
whether current placement and subsequent removal
were appropriate. Moreover, district violated § 504 by
failing to notify parent of right to challenge suspension
through due process hearing. To remedy violations,
district was advised to evaluate and reinstate student,
provide for parent's piirticipation in evaluation and
placement, and provide compensatory assistance, in-
cluding tutorial and summer programs, to overcome
effects of discrimination,

f
.4

I
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Fayette (MO) It-III School District
October 18, 1978

Complainant alleged ihat eighthgrade child wasdenied a free and appropriatr public education whenLEA failed to acknowledge child's handicap ar.d pro-vide educational program suitable to his needs. andthen expelled him from school for disruptivebehavior.
Complainant further maintained that expulsion hearing
denied child appropriate due process under § 504.

HELD. LEA violated § 504 and Reg. 84.33 by ;ail-ing to make, any attempt to identify child's specialeducation noxds or recommend appropriate placement,in spite of clear and available evidence that child was
handicapped as defined under Reg. 84.3(j) and that
child's academiF and behavioral problems were relatedto this handicap. LEA further violated § 504 andoReg.84.36. as interpreted in OCR Policy InterpretationNo.6, when it expelled child from school without prodd-ing either an impartial hearing or due process review

procedures. Compliance with EHA, 20 U.S.C. § 1415is one means by which LEA can meet § 504 due proc-ess requirements.

(c) 1979 CRR Publishing Company,

reproduced with permission.
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Lower Snoqualmie Valley School District No. 407
September 24, 1980

4

Official with Washington Association for Children
with Learning Disabilities brought complaint which
alleged school district violated * 504 by: (1) requiring
students to participate in Saturday Alternative-to-
Suspension Program when such_prog.r.uu_was_noian:_ _ ..._

chided in- IEPs. (2) making access to student records
contingent on paying fee. (3) taking retaliatory action
against handicapped students by so-pending them in
direct relation to parents seeking then right,.
(4) suspending/expelling students without taking into
consideration handicapping condition, 15) failing lit
notify parents of district's duty to provide IAPE and
ignoring requests for due process hearing. and 16,
failing to follow required ccaluation and placement
procedures.

HELD, investigation of first three Jilegar:On
showed no violation of * 504 because ( l i es idence
demonstrated parents' awareness that Saturday
Alternative-to-Suspension Program was optional. not
required; (2) fees charged parents were lor copies of
records, not for right to inspect files: and 13) OCR
could not corroborate that district was suspending stu-
dents in direct relation to parents seeking :heir right-
However, because it was impossible for OCR to de
termine whether violation occurred since district de-
stroyed discipline records at end of year, district was
advised to retain files for at least three years in order to
meet 1304 requirements. OCR did find that district
violated 1504 by: (4) not differentiating between
handicapped and nonhandicapped students in terms of
saspitsion and corpc:al punishme ; OCR informed
'district it had to include in its disci procedures a
proixiss for determining whether is inappropri-
ate behavior leading to suspension or pun ment was
clued by a handicap; (5) failing to notify pa. on at
least an annual basis of its duty to provide a FAPE,
requiring mediation before scheduling due process
hearings, and (6) failing to properly implemem IEPs
sad failing provide parental notification of pro-
cedesl safeguards concerning evaluation and

-. PligeinerA.

.,'. ..
74.

s .
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Seattle (WA) School District No.1
October 16, 1980

Complainant alleged that school district violated ,
# 504 because of its suspension and expulsion prom.'
dures for handicapped students.

HELD. district violated 504 by suspending/
expelling 323 special education students during 1977-
78 ant1.1978-79 school years_for indefinite periods of,
time with,outfirsiconcluctitILLOWIlelY evaluation
and preplacentent conference oriroviding due_Pt?stss
siireguardsliViaitigatiOiiinciteatalWat pol-
icy culled for pre-disciplinary conference to determine
whether- student's disruptive behavior was related to
handicapping condition or result of inappropriate 'go
placement. However, procedure was insufficient to
meet requirements of Reg. 104.35: 75 percent n! stu-
dents sampled were :lot provided appropriate evalua-
tion conference while 25 percent were not provided
any conference. Moreover, of 75 percent who did
attend conference, in 40 percent of cases, no determi-
nation was made an to whether reason for expulsion
was related to handicap and, in cues when it was
determined that behavior was related to handicap,
specific program changes recommended by conference
participants were not implemented. On issue of due
process safeguards, district failed to provide students
and/or parents with advance notice that it was con-
templAting a placement change and, although all stu-
dents or parents received written notice of district's
intent to expel, none of notices indicated that student's
removal from school constituted a placement change or
that nevaluaticm and placement conferences had or
had not taken place. District was advised to review its
procedures: specifically, to respond to seriously dis-
ruptive behavior through use of emcgency removals
or short-term suspensions and to insure that student

''excluded for more than 10 days out of school year be
' reevaluated and placed as soon after removal as

(c) 1981 CRR Publishing Company,
reproduced with permission.
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APPENDIX F

OCR COMPLAINT LOFS: FULL TEXT

Community (IL, Unit School District Number 300
March 19, 1980

Complaint alleged school district denied handi-
caPped,student TAPE as result of expulsion. District'
took position that behavior of student which led to
expulsion (vandalizing school buses) had nothing to do
with his exceptionality, that he had been totally
mainstreamed and should he treated as a regular
student.

HELD. expulsion of student resulted in total denial
of FAPE. District violated Section 504 by not timely
reevaluating student before expulsion. Under Reg.
121a.534(b). an LEA must reevaluate at least every
three years. upon parental or teacher request, or when
warranted. Since student had not been reevaluated
prior to expulsion, which constituted significant
change in placement. district had no data upon which
to base an appropriate placement or its assertion that
student's behavior had nothing to do with his handicap.
The expulsion hearing held prior to the expulsion did
not meet due process requirements of Section 504.
Parents must be provided an opportunity for due proc-
ess hearing after reevaluation if dissatified with place-
ment. District's contention that student had been to-
tally mainstreamed due to removal from L.D. resource
services was without merit due to fact district failed to
conduct an evaluation before discontinuing service,
Reg. 84.351a). OCR additionally found that IEP de-
veloped for student did not contain statement of short-
term instructional goals as required by Reg. 121a.346.
and that district had not provided student with counsel-
ling services set forth in first evaluation. District was
requested to reevaluate student's placement, revise its
suspension and expulsion procedures. and assure that
student would receive tutoring for time lost by
expulsion.

Dr. Robert W. Trevanhen /,
Superintendent
Community Unit Stimol

District No. 300
405 N. Sixth Street
Dundee, Illinois 60118

Re: V80-1018

This is to inform you of our determination with respect
to the complaint filed by Mt% ( 1 on behalf of her son

(c) 19801980 CRR Publishing Company,
reproduced with permission.

Theodore I. In that complaint Mrs: -----ralleged
that the Community Unit &dux)! District No. 300 (here-
inafter referred to as the District) has denied Theodore. a
special education student, a free appropriate education as a
result of his expulsion. Reg. 84.33(a) of the regulations
implementing Section 504 of the Rehabilitation Act of 1973,
29 U.S.C. § 794. 45 C.F.R. Reg. 84.33(a) states that reci-
pients:

shall provide a free appropriate public educa-
tion to each qualified handicapped person
who is in the recipient's jurisdiction, regard-
less of the nature or severity of the person's
handicap.

Similarly, Reg. 84.35(a) requires:

a recipient that operates a public elementary
or secondary education program shall conduct
an evaluation of any person who, because of
his handicap, needs or is believed to need
special education or related services before
taking any avian: with respect to the initial
placement of the person in a regular or special
education program and any ,t(Nefillelli MK.
aiji, ear change it, placement. (Emphasis
added.).

Pursuant to such enforcement responsibility, this Office
conducted an investigation, which included information pro-
vided by your District and information gathered by a member
of our staff during the on-site visit. As a result of this
investigation, we have determined the the Dundee (Ill.)
Community Unit School District is failing to comply with
Section 504 of the Rehabilitation Act of 1973 regarding its
provision of free appropriate educational services to Theo-
dore and other handicapped students luspendediexpelled
without the procedural safeguards provided by Section 504.
This letter sets forth a summary of our determinations.

1.

Evaluation Procedures

A. Reevaluation

Examination of Theodore's schooi records shows that
Theodore has not been given an evaluation since Feb-
ruary 28, 1976. Mrs. j alleges that she has asked for
a reevaluation on several occasions but that the District said
she would have to pay for it. There is no written evidence to
substantiate Mrs. [ l's request for a reevaluation.



Reg. 114.33(1) of the Section 504 Regulations requires
the Recipient to:

provide periodic reevaluations of students
who have been provided special education
mad related services. Reevaluation procedures
consistent with the Education for the Handi.
capped Act (ERA). 20 U.S.C. § 1401e:seq. .
is one often of meeting this requirement.
(ERA's implementing Regulation requires
that a reevaluation be given at least every 3
years or anytime at parental or teacher request
or if warranted. (43 C.F.R. Reg.
121a.334(b))

Based on the above, the preponderance of the evidence
established that the District has violated Reg.'84.35(d) by not
providing Theodore [ I a titre ly reevaluation. The
District is required to evaluate handicapped children every 3
years: Theodore's last evaluation was over 3 years ago at the
time of his suspension.

B. Development of IEP

Our investigation further revealed that Theodore
j was last provided an individualized educational

program tIEP) April 8, 1979. In reviewing this 1EP we found
that it did not include a statement of short -term goals.

Section 1401(19) of the EHA defines anal specifies the
required contents of an IEP. An appropriate IEP must
include:

(A) a statement of present levels of educa-
tional performance of such child. (B) a state-
ment of annual goals. including, short-term
instructional objective, IC) a statement of the
specific educational services to be provided to
such child, and the extent to which, such child
will be able to participate in regular educa-
tional programs, (D) the projected date for
initiation and anticipated duration of such
services, and (E) appropriate objective
criteria and evaluation procedures and
schedules for determining, on at least an an-
nual basis, whether instructional objectives
are being achieved. (See also 45 C.F. R . Reg.
1212.346)

Section 9.1844) of The Illinois Rules and Regulations
To Govern the Administration and Operation of Special
Education at Section 9.182(4) is identical to the above quoted
section of EHA.

Reg. 84 33(b) of the Section 504 Regulations defines
the appropriate education as the provision of regular or spe-
dal education and related services that are designed to meet
individual educational needs of handicapped persons as
adequately as the needs of the nonhandicapped are met. Reg.
114.331b)(2) states that one means of meeting this stanJard is
implementation of an (EP' developed in accordance with
ERA. Where a district is providing services to a handicapped
student pursuant to an 1EP, and pursuant to the Piinois
Special Educatio' regulations. Section 304 compliance re-
gains that the IEP conform to EHA requirements.

(c).1980 CRR Publishing Company,
reproduced with petinission..
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The IEP contained in the file of Theodor: [ 1.

dated April 8. 1979. does not comply with the requirements
of EHA in that it does not contain a statement of shortterm
instructional objectives. Therefore. it does not comply with
the requirements of Section 504.

Based on the preponderance of the evidence as set forth
above, we find the District in violation of Section 504 of the
Rehabilitation Act of 1973 for not providing an appropriate
IEP to Theodore f 1.

II.
Placement Procedures

A. Placement Change Resulting from Mother's Request

The School District ha.: stated that Theodore has not
been receiving Learning Disability t L.D.) Resource services
since September, 1979 because of Mrs:- 1 I's verbal
demand that Theodore not be required to attend. Mrs.

concurred that she did want Theodore cat of the
L.D. Resource room because of his complaint that he was not
receiving any instruction. There is nothing in Theodore's
record to substantiate what Mrs. I's reasons were

It should also be noted that according to the District's
Special Education Department manual of page 42 (1979) a
staffing is required beftire a change in placement. Reg.
84.35(a) of the Section 504 Regulations requires that before
taking any action which amounts to a significant change ir,
placement an evaluation must be conducted.

There is no evidem that the District conducted such an
evaluation before discontinuirol .D. Resource services to
Theodore 1. Upon discontinuance of these services
Theodore I 1 no longer received any special education
services. Thi Constituted a signifrant change in placement.
prir, to which the District was required to conduct an evaluti
tion. Therefore. the weight of thl: evidence establishes that
the district violated Sect ion.504 by not conducting an esalua-
tion before discontinuing L.D. services to Theodore

1. (45 C.F.R. Reg. 84.35(a))

B. Erpulskm

Theodore [ J. a sophomore student at Crow n
High School. wit suspended on October 9. 1979 for son%
dalizing school buses on school property. which took place in
September. 1979. Theodore was subsequently yelled on
October 22. 1979 until Septembe Until that time
Theodore had been classified as ;t special education student.
enrolled in the Learning Di .aoilities Resource program sine,.
1976.

The District has justified Theodore's expulsion on the
premises that Theodore's behavior had nothing to do with his
exceptional charactenstic minor auditor) minor) prob.
lem) and that the Illinois Rules and Regulations To Ciosern
the Administration and Operation of Special Education Rum
is to establish parity between the handicar;:d and nonhandi
capped students for behavior that the) can control.

The District also took the position that hemline w
"totally mainstreamed, not using the L.D. Resource lac"l
ity and should be treated the same as regular students



,

L

In analyzing the last cotdertion of the District it should
be *vied that the fact that Theodore was no longer receiving
V.D. Resource services did not change his Special Education
classification. This classification cannot be changed prior to
mevaluation determining that he no longer required such
services. (See 45 C.F.R. Reg. 81.35(a)) Therefore, because
be Was still ela4 sifted as a Special Educir ion student, Theo-

,
dore 1 j was entitled to a reevaluation before any
significant change in placement.

Theodore' sexpulsion constituted a change in pla.ement
which resulted in a total denial ofa free appropriate educa-
tion. Before such a drastic change a reevaltiation was re-
quited. Theodore was entitled to remain in his present place-
ment (at the Crown High School) pending a reazessment or
reevaluation of his special education needs.

.. The fact that an expulsion hearing was held prior to the
expulsion does not discharge the District's-responsibility
underSection 504. Without a timely reevaluation the District
did not have adequate data to determine the appropriate
placement for Theodore 1 I. Expulsion is inappropri-
ate before reevaluation.

' Based on the weight of the evidence we find the District
has not complied ...lith Section 504of the Rehabilitation Act
and Reg. 84.35(a) of its implementing, regulations.

Moreover, the District took this action in the absence of
both the results of a timeiy reevaluation and an evaluation
prior to discontinuing L.D. services, a significant change in
placeient. Therefore, the District did not have the required
information to determine the relationship between the stu-
dent's handicap and his-behavior. Additionally.this behavior
took place in the absence of recommended counselling ser-
vices as noted below.

HI.
Provision of Services

In his first evaluation, dated April 5. 1977, it was rec-
ommended that Theodor -f receive counselling services to
assist him in avoiding the influence of "friends who were not
achievers." The complainant states that Theodore has not
received such services There is no evidence in Theodore's
file that he received counselling services.

Based on the preponderance of the evidence we find the
District in violation of Section 504 for not providing appro-
priate related aids and services as required by the Section 504
Regulations, 45 C.F. R . Reg. 84.33(a).

IV.
District's Policy on Suspensions and Expulsions

In regard to the District's draft copy of Special Educa-
tion Procedures and Policies, the section on Suspensions and
Expulsions should he revised to comply with Section 504 of
the Rehabilitation Act and Reg 84.33(a)of its implementing
restitutions.

As stated above, suspension of a handicapped student is
a change in placement for which a staffing is required. The
District's rules merely afford the parent a due process hear-
ing Such a hearing is inappropriate prior to a staffing. A due
process hearing is appropriate after a staffing if the paretu is
dissatisfied with the placement.

(c) 1980 CRR Publishing' Company,
reproduced, with permission.

In summary, we find that the Community !hit School
District No. 300 has denied theodore ( j a free appro-
priate education in violation of Section 504 of the Rehabilita-
tion Act of 1973, 29 U.S.C. § 794, because of the following:

1. Failure to provide a timely reevaluation which is
required every three years:

2. Failure to provide an appropriate Individualized
Educational Program (1EP) to conform with EHA
standards; Ted's last IEP did not include a statement
of short-term instructional objectives.

3. Failure to conduct an evaluation before a change in
placement, L.D. services were suspended (at Mrs.
( j's request).

4. Failure to let Theodore remain in his present place-
ment pending a reassessment or reevaluation of his
special educational needs; expulsion represented
total denial of placement.

This Office is requesting that you provide us with 11
report within 30 days of the date of this letter regarding the
following:

1. The provision of a reevaluation and placement in the
least restrictive environment for Theodore I I
in accordance with 45 C:F.R. Regs. 84.33, 84.35,
84.36.

2. The revision of the Suspension and Expulsion pro-
cedures as cited in Section IV of this letter.

3. Assurance that Th.-afore I I will be provided
additional tutoring for the time he has lost (in school)
by the expulsion.

You have 30 days to produce evidence refuting our
finding, if you so desire. You also have the opportunity to
discuss these findings personally with this Office if you
notify us within 10 days of the date of this letter. You should
also be aware that we are notifying Mrs. ( I of our
determination.

Reg. e" 11 of the regulation implementing Section 504,
45 C.F.R. Reg. 84.61, adopts and incorporates the Title IV
procedural regulations contained at 45 C.F.R. Reg. 80.6.
80.1 I and 45 C.F.R. Reg. -81. In accordance with Reg.
80.7(d) of the Title VI Regulation. 45 C.F.R. Reg. 80.7(d).
this Office wishes to obtain voluntary compliance, it' possi-
ble.

This letter is not intended and should not be constro2d to
cover any other complaints under Section 504 of the Re-
habilitation Act of 1973 which may xist in your School
District and which are nut specitic.thy discussed herein.
Also, please be aware under the reedom of Information Act.
5 U.S.C. 552, 45 C.F.R. Part 5. it is the policy of the Office
for Civil Rights that copi :s of this letter and related materials
may be released upon request

If you have any questions., nlease do not hesitate to
contact Mr. Lawrence P. Washing...a. Director, Elementary
and Secondary Education Division at (312) 353-2540.
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Kenneth A Mines
Director
Office for Civil Rights
Region V

i
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Corinth Municipal Separate School District
June 6. 1980

Parent alleged that school district discriminated
againsestudent on basis of race and handicap in admin-
istration of disciplinary sanctions.

HELD, although allegation of racial discrimination
could not be substantiated, school district violated

504 in its evaluation. placement. and suspension of
student. First, district identified student as having pos-
sible handicapping condition 'in November, 1978 but
failed to initiate required preplacement evaluation until
one year later, not a "reasonable time under § 504.
Second, student was temporarily placed in EMR pro-
gram. as alternative to more severe disciplinary action.
without preparation of preplacement evaluation or
IEP. By moving student from regular Llass to EMR
program without taking appropriate procedural
safeguards, district could not determine whether EMR
class would be least restrictive environment for pupil.
Third, district assumed studetit was handicapped by
placing him in EMR class. Therefore, by suspending
student subsequent to that placement. and subsequent
to his identification-as qualified handicapped student in
1978, district violated §504 and State procedural
safeguards: under State law, district was prohibited
from suspending any handicapped student for more
than three days. and then only if behavior constituted a
threat to others or an emergency, while under § 504
district was obligated to determine whether behavior
leading to suspension was related to handicap and
whether current placement and subsequent remove,
were appropriate. Moreover. district violated § 504 by
failing to notify parent of right to challenge suspension
through due process hearing. To remedy violations.
district was advised to evaluate and reinstate student.
provide for parent's participation in evaluation and
placement, and provide compensatory assistance, in
cluding tutorial and summer programs. to overcome
effects of discrimination.

Dr. 0. Wayne Gaon
Superintendent
Corinth Municipal Separate School Distnct
212 Cnanibers
Corinth. Mississippi 38834

Re No. 04.80-1028

This is tO notify you that we have completed our in esti-
gation of the above complaint against sour school district
'The complainant alleged discrimination on the basis of race
and handicap in the suspension of her son troth school
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We have determined that the district did not v iolate Title
VI of the Co a Rights Act of 1964 in that race was not a tactor
in the suspension of [ 1. the complainant's a Ac you
know, we are currently investigating another complaint al-
leging systemic discrimination on the basis of race in the
adminimration of disciplinary sanctions against black stu-
dents Our letter of findings will be released upon completion
of our investigation of that complaint

We have determined that the district violated * 504 of
the Rehabilitation Act of 1973 in the evaluation. placement.
and subsequent removal off 1. a handicapped student.
from school.

We arc enclosing a statement of findings that lists the
specific violations, cites the regulations of § 504 that apply.
and stipulates the requirements necessary to correct the
violations.

As you know. our office is under court order to resolve
investigations under strict time franies 5the order provides for
a period of 90 days to negotiate compliance following a
determination of noncompliance. If we are unable to
negotiate voluntary compliance. the order requires that ad-
ministrative enforcement action be initiated by the Depart-
ment within an additional 30 days We must remind you hat
failure to correct the violations cited can lead to eventual loss
of Federal financial assistance td the district.

In order to meet the terms of the court, we request thai
you submit. within'30 days of the date of this letter, the
district's plan to correct the § 504 v tolations

Under the Freedom of Information Act,,it may be neces-
sary to release this document and related correspondence in
response to inquiry.

The Office for Civil Rights remains willing at all times
to assist the district to achieve compliance through voluntary
means. If you have any questions. or if we can offer any
assistance. please do not hesitate to call Mr. W. Lamar
Clements. Director. Elementary and Secondary Education
Division. at area code (404) 221-5930.

William E. Thomas. Director
Office for Civil Rights

(Region IV)

Statement of Findings for
Corinth Municipal Separate School District

Corinth, Mississippi

A desk investigation of the Corinth MSSD was con-
ducted beginning on January 10. 1980. in response to a
complaint of discrimination. The complalikant, Ms.

J. alleged that the district discriminated against

52



I. on the basis of race and handicap in the administra-
tion disciplinary sanctions.

Our .4f :cc has concluded from the information provided
h) the complainant and the district that there is no violation of
Title VI (lithe Civ it Rights Act of 1964.Our decision is based
on the fact that the allegation of differential treatment on the
basis of race is not alid because, although I I was the
ugly student suspended. the other student involved in the
fighting incident is black We have, therefore. determined
that race was not a factor in his suspension.

We base determined that the district is in violation of
4 504 of the Rehabilitation Act of 1973 and its implementing
Regulation occause of its failure to take appropriate actions in
the ease of I I prior to: (I) initial placement in the
district's educable mentally retarded program: and. (2) plac-
ing him on indefinite suspension. Specifizally, the district
failed to take the following actions in violation of Regs.
104.33. 104.34 and 104.35 of Lie Regulation:

a. Conduct a pre placement evaluation and a reevalua-
tion as required by Reg. 104.35(a)(b)(1) and (2). and
(d).

b. Make the placement decision as required by Reg
104 .35(e).

c. Develop an educational program designed to meet
the individual needs of I ). Reg. 104.36(h).

d. Ensure that 1 I. a qualified handicapped stu-
dent, was provided an educational opportunity in the
least restrictive ens ironment. Reg. 104.34(a), (b).

A copy of the Regulation implementing 504 is en-
cle.sed for your convenience.

'I he bases for our findings are as follows:

I tnsial placement

The district tailed to take appropriate actions prior to
l's initial placement in violatio., of Regs. 10433,

104.34 and 104.35 of the Regulation as follows:

a. Conduct a pre-placement evalu,ation. Reg.
104.35(a)(b)(1) and (2).

I was identified as having a possible haw' Ap-
ping condition on November 7, 1978.

Discipline records, Interviews with school officials, and
Mr. Seat, Counselor. Timberhills Mental Health Center,
confirm that ( was identified as having a possible
"behavioral" problem. and that he had been receiving coun-
seling at the Ttmberhills Mental Health Center, at the request
of the school district

Special education records show that I exhibited
weakness in the following areas:

( I ) "Social interaction with teachers or other children
aggressive behavior"

(2) 'Emotional daydreams and sleeps"
(3) "Academics Reading, numbers and spelling"
(4) 'General classroom behavior (aggravates and

picks on peers)"

The !:;lecial Education Report also shows that in learn-
ing. strategics ( (exhibited the following performance:
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(1) Pencil and paper acti% mites

(2) Listening and speaking
activities ''tails to partici-
pate in oral acti

(3) Listening and motor
activities 'sleeps
through class dis-
cussions"

(4) Reaction to new
activities

(5) Reaction to failure

(6) Questions

(7) Strengths

(K) Weaknesses

(9) Grades

(101 Weaknesses

poor

a% crap:

pOOt

poor

usually ignores

does not hale
questions

recognizes basic
sight words

cry poor reading
Nelsons Reading Test
vocab: 3 8
paragraph: 3.0

Stanford Him
Total 3 I

1st 2nd

Multiplication
tedetions
advance problems

3rd
F

The above assessment was made one year after he had
been identified as a handicapped student and consent was
given to conduct a coniprehensise es aluanon The Special
1;lucation report shows that he remained in the regular
academic program although he was tailing in three out of four
major academic sub)ects. The results of this assessment and

I's discipline record are esidenee that the regular
academic setting was inappropriate and that there did exist a
critical and immediate need for a comprehensive evaluation
to determine appropriate placement for ( 1.

The dual consent form, signed by the parent on 11/9/78,
shows that ( ) was identified as a possible handicapped
student three months prior to receiving an indefinite three-
month. end-of-the-year suspension Special Education rec-
ords show that the evaluation process was not initiated until
1/22n9. Special Education records alsoshow that the school
counselor recommended on 1/22/79 that an additional evalu-
ation be considered to "rule out the existence of social
maladjustment problems." There is no es idenee to show that
such an evaluation was conducted.

The district officials maintain that J was never
officially designated as a handicapped student on State rec-
ords because the evaluation process was not completed.

The Regulation (Reg. 104 301) defines a handicapped
person as any person who (i) has z physical or mental im-
pairment which substantially limits one or more life ac-
tivities, (ii) has a record of such impairment, or (in) is
regarded as having such an impairment. Our office has de.

I
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temiined that when I ) was Identified as a qualified
handicapped student, the district was obligated to conduct an
evaluation within a reasonable period of time. One year after
the initial identification of I I as a qualified handi-
capped student the preplacement evaluation pro.ess was ini-
tiated. but to date has not been completed.

The district maintains that there was insulin-lent time to
conduct a comprehensive cv aluattonof 1 ] because of
his frequent and intermittent suspensions We tound. how
ever that the distnct had the following number of daJs mail-
able in which I I could have been evaluated:

consent given I I 9178 - 11 '28/78 13

12/5/68 - 1/22/78 35
1/22179 2/21/79 22

first full sclawl day 8/23/79 9/19/79 20
9/19/79 - 10; I 5/79 16

106

A total (1 !06 days throughout 1978-79 and 1979-80
school years (to the date of our on-site investigation) were
available to the district to complete the evaluation process.
Forty-eight days were available after consent for evaluation
was given and prior to [ I's first suspension. The pre-
placement evaluation process was not initiated for 53 school
days after the parent gave consent to evaluate.

The timetable shows that even with three suspensions.
subsequent to receipt of parent consent to evaluate, there was
sufficient opportunity for the district 10 administer an appro-
priate preplacement evaluation to determine eligibility and
appropriate educational placement.

b. Make the placement decision. Reg. J 04.35(c).

The evidence also establishes that the district temporar-
ily placed ( J in Special Education (EMR) without an
appropriate preplacement evaluation in violation of Reg
104.35(a) and (b) of the Regulation.

Interviews conducted with the complainant. et al and
confirmed by district officials, show that [ l's place-
ment in the EMR program was the result of retuning discip-
line problems. He was placed in EMR as an alternative to a
more severe disciplinary action, pending the initial evalua-
tion and eligibility determination by the Rgionai Screening
Team. At that time. [ had been placed in the EMR
program for approximately three months. (The dual consent
for evaluation and placement form does not show the exact
date of placement.)

c. Develop in educational program designed to meet
the individual needs of ( ) Reg. 104.33(h).

The district circumvented the preplacement process
when I ] was placed in special education as an alterna-
tive disciplinary sanction without an tnitial evaluation. staf-
fing, and the development of an individualized educational
program designed to meet his individual needs

The provision of an appropriate education. and related
aids and services (i t., counseling) tailored to meet the indi-
vidual needs of this qualified handicapped student, could not
have been provided until the required evaluation pmcess v
completed. including all testing. staffing, and development
of an individualized educational program Therefore, no
individualized education program has been developed.

(c) 1981 CRR Publishing Company,
reproduced with permission.

145

The ad of circumventing 'he evaluation and staffing
process does not negate the district's obligation for pro% tiling
a free appropnate education for this student. Section 504 and
its iplementing Regulation prohibits the temporary special
educatiia placement and provision "if related sere ices pnor to
a comprehensive evaluation to determine the appropnate
placement and relct ant sere ices.

A Innol) evaluation was not af forded to I I pnor
to his inaal placement m the special education (E14R)
program.

d. Ensure that I I was provided an educational
opportunity in the least restrictive entuoninent.
Reg..104.34(a)(b).

The district moved I ) from the regular class
setting to a sell -contatned EMR class setting without taking
appropriate preplacement safeguards to determine chat a
self-contained EMR class was the least result:lite environ-
ment to met: his educational needs.

We found that the district tailed to ensure that I 1,

a handicapped (EMR) student, was provided an educafnral
opportunity in the least restrictive environment.

The district maintains that ( I's behavior was
disruptive and constituted a clear danger to the other stu-
dents. which warranted immediate suspension The regula-
tion does provide for removal of a handicapped student under
the above conditions. However. the regulation also states that
"a recipient may not exclude any qualified handicapped
person from a public elementar) or secondary educatittry
unless it is demonstrated that the education of the person in
the regular environment with the use of supplementary aids
and services cannot be achieved satisfactorily Regs
104.33(d) and 104 34;a)

If the district determined. through the appropriate re-
view process. that the removal of I J front the educa-
tional environment was necessary an alternative education
setting should have been provided

During the suspensions. the district. in tact, excluded
I from education environment and did not ensure

the provision of alternative educational program e.,
homebound) for nits qualified handicapped student. The sus-
pensions excluded him from the education process and re-
stricted his opportunity for an alternative educational place-
ment.

The failure to make such provisions violated [ ]'s
right to education in the least restrictive environment in
violation of Reg 104.35.

2. Indefinite Suspension

We have found that the district failed to appropnately
review I J's placement pnor to his removal from
school, several times, (suspension) in violation of Regs.
1 14.34, 104.35 and 104.36. The bases for our findings are as
follows:

j was suspended seven times subsequent to his
identification as a qualified handicapped student from
November 1978 - October 1979 for a total of 126 days as
of the date of our on-site visit, (1 J is currently serving
a suspension that began October 19, 1979.)

The following is a chronology taken from the disciplin-
ary and special education records provided by the district.
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The actions listed occurred prior to and including the Oc-
tober 19. 1979 indefinite suspension (termed "expulsion"
by the district) tit I I:

Date Action Offense

5.4/77 suspended
92 I . 78 , suspended ( I day 1.
10'23,78 3 hell
I 1/7;71( .,sal consent inaluation

placement sent to prod
I 19 78 dual consent evaluation'

place:oent signed by
parent

11 28/78 suspended (3 days)
12/518 3 licks
12/7.78 in school suspension
I:II/79 in school suspension

(3 days)
1/22;79 suspended ( I day)
I122/79 - parent verbally agreed

to put ( I in Special
Education (Mr. Johnson's

class)"
1/22-30179 1 1 placed in EMR class
1/22/79 test administered (Boyd)
2/8/78 referred for screening

(classroom teacher)
2409 test administered Adaptive ST
2115/79 three licks

' 2/21/79 suspended (pending board
hearing) (three months
end of year)

8/30/79 readmitted on probation on
condition that I I would
see a counselor at the
Timberhills Mental Health
Center to improve aaaptive
behavior patterns with peers

9/12179 suspended (I day)
1(/15/79 suspended (I day)
10/19/79 suspended £3 months to date)
10;25/79 hewing delayed
11/1/79 Board hearing re 10/19/79

suspension

.

)

lighting
lighting
fighting

Lighting
fighting
fighting
fighting

fighting

fighting
fighting

cutting class
lighting
lighting

indefinitely
suspended

Records do nttt indicate the number 01 days suspended.

The chronology reveals that 1 1 was placed in the
EMR program (Mr. Johnson's class) prior to the end of the
1978-79 school year without an initial evaluation and ap-
proval by the Regional Screening Team (RST). He remained
in the program until his 10/19/79 suspension (Ms. Bigger's
class).

The act of initially placing this student in the EMR
program constituted an assumption of a handicapping condi-
tion aid. therefore. subject to the procedural aleguards set
forth in the § 504 Regulation Reg. 104.36.

We, therefore, conclude that the district failed to pro-
vide an appropriate education for 1 1. a qualified
handicapped student, in violation of Reg. 104.33(a), (b)(1)
and (b)(2).

District officials stated that the school district has
adopted and implemented evaluation, placement, and due
process policies and procedures in accordance with the Mis-
sissippi State policies and operating procedures for excep-
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tional children. Maim, I . i Holhulm. 3 EHI.R 551:109
11979-80 DEC I

We noted that Mississippi Slaw ,kpartment memoran-
dum DI-SE Bulletin No 74. ettcso.e April 15, 1979. pro.
hibas the removal ot a hundicap,.ed student, except under
certain cnditions Only condition ''e" is relevant to this
issue. This condition states that.

"a handicapped student :an he rentos ed only
if the child's behas ior represents an im-
mediate physical danger to him:herself or
others or constitutes a clear emergency within
the school such that remos al from school is
essential Such remits al shall be for no more
than three (31 days and shall trigger a formal
eomprehensise resiew ot the child's IEP. If
there is disagreement as to the appropriate
placement of the child. the child's parents
shall be notified in writing of their right to a
SPED anparnal due process hearing. Serial
3-day removals twin SI'1.1) are prohibited."

The district indefinitely suspended I 1 on two
separate occasions prior to the completion of the initial pre-
placement process and the determination of appropriate
placeme'nt. and appropriate sere ices

It is esident. theretore. that the district tailed to comply
with State policy when 1 I was removed indefinitely ,
from the education piogram without a tonna' comprehensise,
resiew of his indisidualued eduLation program

[ I was itutialls identified as a qualified handi-
capped student on November 7, 1978 'The district did not.
however, ensure that all significant changes in placement
were reviewed by a group ot persons. knowledgeable of his
handicap. to determine whether or not. ( 11 his behas ioral
problems were manifestations of his handicap; and (2) his
current placement and subsequent removal (suspension)_.
were appropriate

The district failed to notify the parent of her child's
rights to an impartial hearing. as a result of the disagreement
regarding his suspension.

The failure to implement the appropriate procedural
safeguards prior to the initial placement and prior to indefi-
nitely suspending the student siolates Reg. 104.36 of the
Rehabilitation Act of 1973.

The Office for Civil Rights. within its authority as an
enforcement agency tor,* 504 of the Rehabilitation Act ot
1973 requires that the Connth Municipal Separate School
District begin immediatelY to correct the violations outlined
above by taking the follosi,ing corrective actions:

I. Upon receipt of this letter. reinstate ( 1 and
evaluate him as prescribed by §504;

2. Contact the parent.1 1, for participation in the
evaluation and placement process of her son;

3. Provide compensatory assistance, including tutorial
and summer programs for i ) for as long as is
necessary to meet graduation or comparable certifi-
cation requirements to overcome the effects of the
discrimination: and.

4 Assure that no age requireme-tt will preclude the
district from' meeting the actions required above.

1 .....
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Fayette (MO) R-III School District
October 18, 1978

Complainaht alleged that eighth-grade child was
denied a free and appropriate public education when
LEA failed to acknowledge child's handicap and pro-
vide educational program suitable to. his needs, and
then expelled him from school for disruptive bebavior.
Complainant further maintained that expulsion hearing
denied child appropriate due process under § 504.

HELD, LEA violated § 504 and Reg. 84.33 by fail-
ing to make any attempt to identify child's special
education needs or recommend appropriate placement,
in spite of clear and available evidence that child was
handicapped as defined under Reg. 84.3(j) and that
child's academic and behavioral problems were related
to thi*haixlicap. LEA further violated § 504 and Reg.
84.36, as interpreted in OCR Policy Interpretation No.
6, when it expelled child from school without provid-,
ing either an impartial hearing or due process review
procedures. Compliance with EHA, 20 U.S.C. § 1415
is one means by which LEA can meet § 504 due proc-
ess requirements.

Frank McKenzie, Superintendent
Fayette R-III School District
Lucky Street. Route No. 3
Fayette, Missouri 65248

The Office for Civil Rights has completed its investiga-
tion of your District'S alleged failure to provide a free wpm-
priate public education to a qualified handicapped student.
You were advised of this allegation in our letter of August 4,
1977.

Based on the analysis of the data' and informition ob-
tained during this investigation, there is sufficient evidimce
to conclude that the District discriminated on the basis of
handicap by not providing a free appropriate public education
to a qualified handicapped student, 3. There is also
sufficient evidence to conclude that ( ) was denied
appropriate due process at his expulsion hearing before the
School Board. Therefore, it has been determined that the
Fayette R-111 School District is not in compliance with the
educational provisions (Section E4.33), nor with the pro-
cedural safeguards (Section 84.36) of Section 504 of the
Rehabilitation Act of 1973 and HEW Policy Interpretation
Number 6. [For text, see EHLR, p 251:03.)

Our investigation revealed the following basic facts
regarding [ I:

A. During the 1975-76 school year, [ was an
8th grade student at the Fayette Intermediate
School.
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B. According to a memorandum in [ J's tile, he
was in the remedial reading program in the Fayette
Intermediate School for the year 1973.74. He was
not in the program for the 1975-76 year. It was
recommended by the remedial reading teacher that

) not be given priority placement for the
1975-76 caseload.

C. During, the period from September 9, 1975, to Oc-
tober 17, 1975,[ ) was suspended from class
five times for a total of 101/2 days. Two additional
times, from October 17, 1975, to November 13,
1975, and from November 13, 1975, until further
Board action, he was suspended for a total of almost
two months.

D. On December 10, 1975, and January, 14, 1976, a
hearing was held before the School Board resulting
in the Board's voting to expel [ J from
school.

As stated above, the analysis of the data and information
obtained during this investigation indicated that there is suf-
ficient evidence to conclude that the District discriminated on
the basis of handicap. The District is not providing a free
appropriate public education for 1, nor is theie evi-
dence to indicate the District has tried to place him in any
appropriate setting outside the District.

It was established that I comes under the juris-
diction of Section 504 of the Rehabilitation Act of .1973 in
that he has been defined as a "handicapped person" by the
Fulton State Hospital and the University of Missouri in that
he has, pursuant to Section 504, Subpart A (84.3(j)), a
"physical or mental impairment which substantially limits
one or more major life activities." This handicap is a result of
a specific learning disability (Section 84.3(j)(0(8)), that pre-
vents him from performing satisfactorily in a regular class-
room setting

Although ( was at one time placed in the reme-
dial reading program, it appears that the District's attempts to
appropriately place him were minimal at best. The recom-
mendation by the remedial reading teacher that [ not
be giyen priority placement in the 1975-76 caseload was
based on his performance, attitude and lack of achievement,
However, there was no evidence to indicate that [
was properly evaluated before his placement in the remedial
reading program, nor was there evidence to indicate that the
District's efforts at remediation were appropriate. This latter
point is evidenced by the summary of testing at the University

Missouriii Developmental Evaluation Centcr in March,
1976, which states that ( ) "has a learning disability
. . . that has never been remediated."

During the period from September 9, 1975, to Oc-
tober 17, 1975, ( ) was suspended trom class at least
five times for a total of 101/2 days. Two additional times, from
October 17, 1975, to November 13, 1975, and from
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November:13. 1975, until further Board action, he was sus-
pendedfor-a total of almost two months. [ ]'s infrac-
tions included fighting, disturbing etas!, disrespect and name
calling.

On December 10, 1975, and January 14, 1976, a hear-
ing was held before the School Board resulting in the Board's
voting to expel [ } from school. The procedures under
which this hearing was held are in violation of Section 504 in
that the hearing was not impartial, and that there appears to be
no review procedures.

In addition, the Board ruled that "except for some
reading deficiency, the 'Student* is not handicapped within
the purview of MRS, Chapter 162." Contrary to this ruling,
there is sufficient evidence to conclude that [ is
indeed handicapped, pursuant to Section 504, and that there
appears to be a direct emulation between 3's learn-
ing disability and his behavior disorder. The "reading defi-
ciency" referred to by the Board was diagnosed as a "Learn-
ing disability in the area of reading" by the Staff Physician at
the .Warren E. Hearnes Children and Youth Center, Fulton
State Hospital. The Staff Physician, Dr. Craft, went on to
say that [ ] May-well be in circumstances at his school
that lead to a good deal of frustration and misunderstanding.
Over a period of time miseisceors seem to have led to some
degree of negativism as evidenced in [ ]'s attitude."
Margaret ArmentoXoupelOr at Fulton State, reported in her
evalhation of [ L ] that he "seemed to have a need to
maintain a 'tough guy'-veneer though it was my impression
that his basic personality characteristics are not of this,nai-
ture.v--Ms. Artnento went on to say that "if anything,

'seems to be more a boy who is discouraged by his
problems and lack of success and who enjoys, another per-
son's taking a genuine interest in him." h is important to note
that although these evaluations were mailed to the District
before the January 14, 1976 hearing, postmarked Decem-
ber 12, 1975, they were not considered by the Board. There
was also no evidence that the Board considered the-evalua-
tion by the school psychologist contained in a memo dated
September 16, 1975, which recommended individualized
instruction; nor was there any mention of a Student Progress
Report completed by Coach Grimes on October 8, 1975
which stated, 1 J has expressed to me that his poor
attitude and behavior stems from the fact that he cannot read
on a level with his peers. He does not seet.t to care about what
happens when he misbehaves."

Subsequent to ( 1's expulsion, he was extensively
evaluated at the University of Missouri Medical Center's
Developmental Evaluation Center. This evaluation resulted
in the following impressions:

1. "Undetermined intelligence but functioning at least
at an upper borderline level, with previous testing
suggesting probable average potential."

2. "Learning disability, as evidenced by poor sequen-
tial memory, reading disability, poor auditory per-
ception, and visual perception problems.

3. "Behavior problem characterized by acting out and
poor motivation for academic instruction."

(c) 1979 CRR Publishing Company,
reproduced with permission.
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The evaluation summary by the University of Missouri
went on to advise that I's reading disability is severe
enough to necessitate placement in a seIcontained class
room for children with learning disabilities for all academic
instruction. The evaluation also stated that he will require a
supportive environment with considerable structure in order
to help him establish better behavioral controls:. his cur-
riculum should be oriented coward practical skills and, when
he is old enough, a work program would be beneficial; he will
also require remediation for his auditory sequential memory
and auditory analytical skills in conjunctionwith 1,D instruc-
tion. Supportive counseling in the school situation was also
recommended.

A PsyChological Summary by Dr. Robert C.
McMahon, Ph.D., at the University of Missouri, with regard
to 1 rs intellectual evaluation stated tag (
appears to be a youngiter functioning either in the low normal
or high borderline range of intelligence who appears to have
significant difficulties in areas of visual and auditory sequen-
tial short-term memory and in ability to absorb new material
in a visual associative context. Visual motor integration skills
appear slightly decreased. [ ]'s difficulties in these
areas are consistent with the diagnosis of specific learning
disability."

With regard to [ I's social and behavioral evalua-
tion, Dr. McMahon stated that [ ] appears to be a
youngster who entertains a quite unfavorable self-concept.
He seems to feel inadequately equipped to meet demands at
school and does seem to be a rather angry young man who is
easily frustrated. He talked at some length about his difficul-
ties in school and does appear to feel rather hopeless about the
prospects der success in this area. He does appear to feel that
he has been unfairly treated in school and that too much has
been asked of him. A tendency to project blame for his own
failures is quite evident in [ j's thinking. This strategy
is often used by children who have specific difficulties in
learning." Dr. McMahon went on to recommend that

needs a special educational placement and might be
best suited for either an LD classroom or behavior disorder
classroom."

The results of the two previously mentioned evaluation
(Fulton State Hospital and the University of Missouri) clearly
indicate a strong correlation between 1 ]'s learning
disability and his behavior disorder. It appears that the Dis-
trict was well aware of [ l's behavior disorder in that a
referral form to the State Department of Education was com-
pleted on December 6, 1976; however, a check of District
files and an interview with the Superintendent indicated that
the District did not follow through with, the referral.

Also found in [ ]'s file was a letter dated May 5,
1976, from the Missouri Commissioner ofEducation, Mr.
Arthur Mallory, advising Mr. Gary Oxenhandler, [
attorney, that the Assistant Commissioner for Special Educa-
tion, Dr. Leonard Hall, had discussed [ ]'s situation
with the then Fayette Superintendent. Mr. William Clark.
Mr. Mallory explained that Mr. Clark told Mr. Hall that in
light of the evaluation at the University of Missouri, Mr.
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Clark felt "certain the Board would want to reconsider its
earlier position." Mr. Mallory went on to say that hopefully
the District would "initiate the necessary steps to provide for

specialI 3 an appropriate ecial education service in coat-
r:dance with the law." There was no evidence round in
District files that indicated any such action, nor was there
evidence of any more recent attempt by the District to re-
admit or appropriately place ( 1. Thus, it is apparent
that [ 3 is being denied a free and appropriate public
education.

Therefore, this Office is requesting that your District
submit a plan within 30 days that specifically outlines your
intent to afford [ 3 due process as required by Section
504 of the Rehabilitation Act of 1973. Compliance with the
procedural safeguards of (§ 14151 of the Education of the
Handicapped Act is one means of meeting this requirement.
Furthennore, we are requesting that your District, within 30
days, forward to this Office a plan for providing ( 311
free and appropriate public education on or before
September 1, 1978.

Under requirements of the Freedom of Information Act,
it may be necessary to release this document and related
correspondence in response to appropriate inquiries:

I am sure your District shares our deep concern for a
quality education for all children. If we can be of 'ny essis-
lance, please do not hesitate to contact Jesse L. High, Acting

. Division Director, Elementary and Secondary education, of
my staff.

Taylor D. August, Director
Office for Civil Rights
Region VII

a,

(c) 1979 CRR Publishing Company,
reproduced with permission.
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Lower Snoqualmie Valley School District No. 407September 24, 1980

Official with Washington A Ntmation.for Children
with Learning Disabilities brought complaint which
alleged school district violated *504 by: ( 1 )srequiringstudents to participate in Saturday Alternative-to-
Suspension Program when such program was not in-cluded in 1EPs. (2) making access to student recordscontingent on paying fee. (3) taking retaliatory action
against handicapped students by 'suspending them indirect relation to parents seeking their rights.(4) suspending/expelling students without taking into
consideration handicapping condition, (5) failinto
notify parents of district's duty to provide FAPE and
ignoring requests for due process hearings ind (6)failing to follow required evaluation and gammon*
procedures.

HE/./). investigation of first three allegations
showed no violation of *504- beCause (1) evidence
demonstrated parents' awareness that Saturday
Alternative-to-Suspension Program was optional, not
required; (2) fees charged parents were for copies of
records, not for right to inspect files; and (3) OCR
could not corroborate that district was suspending stu-dents in direct relation to parents seeking their rights.
However, beratise it was impossible for OCR to de-
termine whether violation occurred since district de-L.
stroyed discipline records at end of year, districtWis

. advised to retain files for at least three years in order tomeet * 504 requirements. OCR did find that district
violated * 504 by: (4) not differentiating between
handicapped aqd nonhandicapped students in terms of
suspension and corporal punishment; OCR informed
district it had to include in its discipline procedures a

. process for determining whether student's inappropri-
ate behavior leading to suspension or punishment was
caused by a handicap; (5) failing to notify parents on at
least an annual basis of its duty to provide a FAPE,
requiting mediation before scheduling due processhearings, and (6) failing to properly implement IEPs
and failing to provide parental notification of pro-cedual safeguards concerning evaluatitn and.placement.

(c) 1980,'CRR Publishing Company,
reproduced with permission.
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Mr. Gene F: Maxim
Superintendent
Lower Snoqualmie Valley School
School District No. 407
Route One, Box 474
Carnation, Washington 98014

Ra: Complaint No. 10791031

This will nctify you that the Office for Civil Rights has
completed its investigation of the discrimination complaint
filed against Lower Snoqualmie Valley School District No.407, by Gerd Seppi, Executive Secretary of the Washington
Association for Children with Learning Disabilities
(WACLD). Ms. Seppi alleged violation of Section 504 ofthe
Rehabilitation Act of 1973.

We have concluded that the district violates Section 504
of the Rehabilitation Act of 1973 because it has not provided
an appropriate education to handicapped children with re-
spect ,o certain issues investigated. A detailed Statement of
Findings 'is enclosed, which inclialcs the evidence upon.which our findings are based, our conclusions and required
corrective action.

We found the district in compliance with the Sec-
tion 504 Regulation with respect to other issues investigated.
These also are set forth in-the Statement of Findings.

This complaint initially was investigated in May, 1979.
Pursuant to a Headquarters directive, it was referred to our
Central Office for policy clarification. investigation wasrccumed in May, 1980.

We are grateful for the cooperation that your staff ex-- tended to our investigators duringour on-site investigation. 1
want you to be assured that we will be available to answer any
questions you may have concerning the attached Statement ofFindings.

Please be advised thatobligations of the Office for Civil
Rights under the Freedom of Information Act require that we
release this latter and other information about this case uponrequest by the public.

Gary D. Jackson
Acting Regional Director
Office for Civil Rights
Region X
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STATEMENT OF FINDINGS
September 24. 1980

Ms. Seppi. Executive Secretary of The Washington As-
sociation for Children with Learning D.cabilities filed this
complaint on behalf of special educatit n stud-nts in t "e
district. She contends th.it the district discriminated against
special education students during the 1978.1979 schoolyear
by the following acts:

1. The diitrict used its Statement of Responsibilities
and Rights for students to suspend/expel special
education students. without taking their handicap-
ping condition into consideratior

2. The district failed to notify pumas of special educa-
tion students of their rights, and ignored their request
for a due process hearing.

3. The district required special education students to
participate in an alternative program that is not a part
of their individualized education programs.

4. The district refused parents the right to inspect their
children's files without paying, for the service.

5. The district took action against special education
students by suspending them in direct relationship to
their parents' seeking their rights.

6. The district failed to adhere to proper evaluation and
placement procedures for special education students
and is not providing an appropriate education .%)
them on individual needs.

We have concluded that the district violates Section 504
of the Rehabilitation Act of 1973 because it has not provided
an appropriate education to handicapped children. In this
statement. we shall explain our findings, identifyingspecific
violations.

The impkmenting Section 504 Regulation provides:

34 CRF Reg. 104.4 Discrimination
prohibited.

(a) General. No qualified handicapped
person shall. on the basis of handicap, be
excluded from participation in, be denied the
benefits of. or otherwise be subjected to dis-
crimination under any programme activity
which receives or benefits from Federal fi-
nancial assistance. $

Reg. 104.32 Location and notification.
A recipient that operates a public elemen-

tary or secondary education program shall
annually:

..(b) Take appropriate steps to notify
handicapped persons and their parents or
guardians of the recipient's duty under this
subpart.

Reg. 104.33 Free appropriate public
education.

(a) General. A recipient that operates a
public elementary or secondary education
program shall provide : free appropriate pub-
lic education to each qualified handicapped
person who is in the recipient's jurisdittion,
regardless of the nature or severity of the
person's handicap.

t
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(6) Appropriate education. (1) For the
purpose of this subpart, the provision of an
appropriate education is the provision of regu-
lar or special education and related aids and
services that (11 are designid to meet indi-
vidual educational needs of handicaprd per
sons as adequately as the needs of nonhandi-
capped persons are met, and (ii) are based
upon adherence to procedures that satisfy the
requirements of Regs. 1(14.34, 104.35, and
104.36.

Reg. 104.35 Evaluation and placement.
(a) Preplacement evaluation. A recipient

that operates a public elementary or second-
ary education program shall conduct an

-evaluation in accordance with the require-
ments of paragraph lb) of this section of any
ier.on who. because of handicap, needs or is
believed to need special education or related
services before taking any action with respect
to the initial placement of the person in a
regular or spe.laleducation program and any
subsequent significant change in placement.

(b) EV(111101i01? procedures. A recipient to
which this subpart applies shall establish
standards and procedures for-the evaluation
and placement of persons who, because of
handicap, need or are believed to need special
education or related services which ensure
that.

(I) Tests and other evaluation materials
have been validated tier the specific purpose
for which they are used and are administered
by trained personnel in conformance with in-
structions provided by their producer:

(2) Tests and other evaluation materials
include those tailored to assess specific areas
of educational need and not merely those
which are designed to Provide a single general
intelligence quotient: .

(c) Placement procedurec. In interpreting
evaluation data and in making placement de--.
cisions, a recipient shall ( I ) draw upon infor-
mation from a variety of sources, including
aptitude and achievement tests. teacher rec-
ommendations. physical condition. social or
cultural background, and adaptive behavior.
(2) establish procedures to ensure that infor-
mation obtained from all such sources is
documented and carefully considered. . . .

Reg. 104.36 Procedural safeguards.
A recipient that operates a public elemen-

tary or secondary education program shall
establish and implement. with respect to ac-
tions regarding the identification, evaluation,
or educational placement of persons who, be-
cause of handitap, need or are believed to
need special instruction or related services, a
system of procedural safeguards that includes
notice, an opportunity for the parents or guard-
ian of the person to exanine relevant rec-
ords, an impartial hearing with opportunity
for participation by the person's parents or
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guardian and representation by counsel, and a
review procedure. Compliance with the pro-
cedural safeguards of Section 615 of the Edu-
cation of the Handicapped Act is one means of
meeting this requirement.

The investigating team interviewed district personnel,
parents of special education students and concerned citizens
during the onsite portion of the ins estigation. The team also
took a sampling of 16 folders. or 2(r; of the total number of
89 special educatioR folders on tile in the district's special
education office. Of these folders. 11 were for Learning
Disabled (LD) students. 3 for Behaviorally Disabled (BD)
students. I for a Mildly Mentally Retarded (MMR) student,
and 1 fora Neurologically Impaired (ND student. Additional
special education files for the 16 students reviewed that are
kept .in the counseling office and in.the special education
classrooms also were reviewed.

The Office for Civil Rights has concluded that Allega-
tions 3 and 4 cannot be substantiated. zr.d no s iolations of
Section 504 were proven. Our discussion of the allegations is
set forth below.

Allegation.% -No Viohnion.% Found

Allegation iVo, 3

The district requires special education students to panic-
ipate in an alternative program that is not a pan of their
individualized education program.

&Weiser

According to district documents and district personnel
who described the program. the Saturday Alternative-to-
Suspension Program was one of the options offered to all
students whose behavior resulted in their suspension. Stu-
dents could either t I take the suspension. 12) attend one
Saturday morning session for each day of suspension, or
13) do work under the custodian's supervision an hour per
day with four hours work equalling one day of suspension.
Since parents of special education students interviewed ac-
knowledged their awareness that the Saturday Program was
optional, this allegation could not be corroborated.

Finding

Special education students are not required to partiCi-
pate in the Saturday Alternative-to-Suspension Program, and
there is therefore no violation of 34 CFR Reg. 104.35(b)
concerning this allegation.

Allegation No. 4

the district refuses parents the right to inspect their
children's files without paying for the service.

Evidence

Parents of special education students complained that
they had to pay a fee before they could inspect their children's
files.

Ms. Roetcisoender. vice-principal at Tolt High School,
stated that student files may be inspected by their parents .
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without a charge. She explained that it is a district policy that
a fee be charged for the labor and materials involved' in
providing copies of student file documents requested by any
district parent.

Upon inquiry. the parents involved acknowledged that
they had requested and received copies (..f files, rather than
access to files.

Finding

The district does not charge parents of handicapped or
special education students fees to inspect their children's
records. There is therefore no violation of 34 CFR Reg.
104.36 concerning this allegation.

Special Case

Allegation No. 5

The district takes action against special_education stu-
dents by suspending them in direct relationship to theirpar-
ents' seeking their rights.

Evidence

Parents claimed that district suspensions of their chil-
dreg 'were accelerated when the parents questioned district
policies.

In attempting to investigate AllegationNo. 5, we found
that a vital source of information, the district discipline files,
had been destroyed as pan of district policy to give each
student a clean slate for the following school year. It was thus
not possible to compare records of disciplinary actions
against the students before and after parents' due process
requests, and to note the date of these actions to determine if
the disciplinary actions were received after the parents ex-
pressed their concerns, as was alleged.

34 CFR 100.6(b), the procedural provisions appli-
cable to Title VI of the Civil Rights Act of 1964 which also
apply to 34 CFR 104, requires recipients to keep such records,
and submit to Department officials:such reports as the re-
sponsible Department official may deem necessary to enable
him to ascertain whether the recipient is complying or had
complied with the Regulation. In this instance no such rec-
ords were available to supply specific information in con-
nection with its disciplinary practices and procedures to de-
termine its compliance status in the area of discipline.

Such record keeping would enable the district to self-
monitor its disciplinary activities. Discipline files could be
maintained in confidentiality to protect students during the
school year and retired to an :nactive file at the end of each
school year unavailable to district staff.

Finding

There was insufficient evidence to conclude that the
district discriminates on the basis of handicap in the adminis-
tmtion of discipline to its special education students by in-'
creasing the suspensions of special education students whose
parents sought their rights. We therefore found no violation
of 34 CFR Reg. 104.36 concerning this allegation.
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AllegationsViolations Found

We found the district violated the civil rights statute
protecting handicapped students in the areas covered by the
remaining allegations as follows:

Allegation No. I

The district uses its Statement of Responsibilities and
Rights for Students to suspendiexpel special education stu-
dents, without taking their handicapping condition into
consideration.

This allegation included both suspension and expulsion.
The subject of corporal punishment was brought to our atten-
tion on -site as an additional problem. in this section we will
address the findings in suspension. expulsion and corporal
punishment in that order.

Evidence

-A. Suspension

Parents interviewed during the on-site investigation
stated that the special education students were treated the
same as were nonhandicapped stu is in the scanner in
which the district disciplined its stu nts. The parents and
other concerned citizens interviewed felt that students with
behavioral problems related to their handicapping condition
were, in effect, being disciplined for being handicapped.
These disciplinary actions frequently included short-term
suspensions.

The district's Statement of Responsibilities and Rights
for Students does not differentiate between handicapped and
nonhandicapped students in its provisions for disciplinary
treatment. During the interviews with district personnel, it
became clear that they saw no necessity .for recognizing a
difference between behavioral problems of handicapped and
rionhandicapped students. District personnel treat all stu-
dents equally in meting out discipline for infractions of
school rules. Testimony from the Director of Special Educa-
tion, and from teachers of both special education and regular
classes revealed that special education students who exhibit
inappropriate behavior when attending regular classes are
disciplined in the same manner as are nonhandicapped stu-
dents. Regular classroom teachers did not know which of
their students were special education students, during the
1978-1979 school year. A special education student in a
regular classroom was therefore subject to the same disci-
pline procedures applied to nonhandicapped students, with-
out consideration being liven to bis/her handicapping
condition.

Finding No. I A Suspension

Although there were no discipline files available for
review, statement% by district personnel confirmed the par-
ent's allegations that the district has denied special education
students an appropriate education by treating their behavioral
problems in the same manner in which they treat the disci-
pline problems of nonhandicapped students. The district
thetafore is in violation of 34 CFR Rep. 104.33(s). (D)(1).
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Where the relationship between the student's behavior
and handicap is an issue, the Uhool district has the burden of
establishing through an impartial due process hearing that the
student's handicap and behavior are unrelated. Where the
behavior the school district proposes to discipline is found to
be unrelated to either the student's handicap or the appropri-
ateness of the educational placement. the student is subject to
the same disciplinary sanctions as nonhandicapped students.

Here again, a policy of maintaining discipline files is
necessary. It would provide the district with the ability to
anticipate the imposition of suspensions which might consti-
tute a change in educational placement. Suspensions amount-
ing to a significant change in e criaitional placement of handt-
capped students require the prior evaluation procedures set
out in 34 CFR Reg. 104.35(a)

B. EsPidsion

Evidence

Although the allegation included expulsion there was no
evidence or testimony obtained to corroborate the occurrence
of this type of disciplinary sanction. Again, no discipline
files were available to review.

' Finding No. I BExpulsion

There was no evidence to support the allegation that the
district expelled special education students without consider'
ing handicapping conditions. We therefore find no violation
of 34 CFR Regs. 104.33(a), (b)( I).

C. Corporal Punishment

Although corporal punishment was not included in Al-
legation No. 1.1estimony obtained on-site required that this
aspect of discipline be examined.

Evidence

Parents of Behaviorally Disabled and Learning Dis-
abled students claimed that during the 1978-1979 school year
their children were "swatted" prior to their being informed
of the disciplinary action. Statements front distnct personnel
who administered discipline vaned as follows: (1) special
education students were never swatted without prior parental
consent; (2) parents are notified. when possible, prior to the
disciplinary action, and if not available by phone at the time
of the swatting, they are notified later by phone and mail. All
district personnel agree that such disciplinary action is. wit-
neiled and documented. and the documents arc filed until the
end of the school year, at which time they are destroyed.

Testimony of district personnel administering discipline
clearly indicated that handicapped and nonhandicapped stu-
dents were not treated differently with respect to disciplinary
actions, and thus the handicapping conditions of special
education students were not considered for any type of discip-
line, in violation of 34 CFR Rep. 104.33(a), (b)(1).

Dunng the 1978-1979 school yearthe time period
under investigationthe district had no written policy for
administering, witnessing or documenting corporal punish-
ment. The district's August IS. 1977 Board Policy defines
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discipline. under No. 5300. Students' Rights and Respon-
sibilities. III. Tirms Defined:

"A. DisciplineAll forms of corrective ac-
tion or punishment other than suspension and
expulsion but including exclusion from a
single class or activity for the balance of the
period."'

Sections IV. Discipline. Suspension and Emulsion
Criteria, and V. Discipline. Suspension and Expulsion Pro-
cedures describe criteria and procedures for suspension and
expulsion only. Corpora unishment. which would be con-
sidered as discipline under district's definition, is not
addressed at all in passages ribing criteria and proce-
dures.. It was not until November. 1979. that No. 5380,
Discipline was added to the Board Policy document, address-
ing detention after school and corporal punishment.

It appears doubtful, therefore, that discipline flies
would have contained documented "swatting" records had
they been available for review, absent any requirements for
such documentation.

Finding I C-Corporal Punishment

The district failed to consider the handicapping condi-
tion of special education students in administering corporal
punishment, in violation of 34 CFR Regs. 104.33.40. thn I ).

Allegatitm No. .7

The district has failed to notify parents of special educa-
tion students of their rights. and has ignored their requests for
due process hearings.

A. NOtificution of Rights

Evidence

Parents interviewed testified that they were not in-
formed of their rights and those of their children in special
education. One parent was no aware that the district was
obligated to provide special education programs. or that her,
child was entitled by law to participate in these classes. This
parent was not informed of the evaluation procedures. nor of
what should be included in an !EP when she participated in
the !EP meeting.

During a telephone conversation, district Superinten-
dent Maxim explained that notice was not sent notifying the
community of the district's obligation to serve all special
education students in its jurisdiction during the 1978-1979
school year. He explainad that the district had no special
education director at that time, and employed only two spe-
cial education teachers.

Finding No. 2 A

The district is in violation of 34 CFR Reg. 104.32(b)
because of its failure to notify handicapped persons and their
parents on an annual basis. of its duty to provide a free and
appropriate education to each qualified handicapped person
in its jurisdiction.

(c) 1980 CRR Publishing Company,
reproduced with permission.
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B. Improper Retposme to Due Process Hearik Requests

This allegation was investigated in an individual com-
plaint filed against the district in April. 1979. and also was
included in the class complaint tiled by Ms. Seppi.

idence

An hank.; with Superintendent Maxim revealed that
district policy was to mediate with parents prior to scheduling
a due process hearing. This insistence upon mediation is not
supported by the requirements of the Regulations, which
require. at 34 CFR Res:. 104.36. notice, an opportunity for
parents to examine relevant records, an impartial hearing.
and a review procedure.

Finding

The district is in violation of 34 CFR. Reg. 104.36, by
requiring mediation prior to scheduling hearings. The dis-
trict's policy of requiring mediation prior to a hewing has
been used to delay the provision of prompt hearings for its
students. Such a policy places additionally upon special
education students the burden of a delay in the provision of
appropria education.

Allttation No. 6

Failure to adhere to proper evaluation and placement
procedures for special education students, and not providing
an appropriate education based on individual needs.

9-

A. Evaluation

Statements provided by parents concerning this allega-
tion actually applied to the preplacement procedure. There-
fore. these matters are addressed under Part B. Placement, ,

under evidence.

Part B Placement

(1) Inclusion of professional recommendations from
outside the district.

Evidence

Parents interviewed during the on-site visit expressed
concern that recommendations provided by social and/or
health agencies and private psychologists that were treating
or had treated special education students were not being used
in preparing students' 1EPs.

Special education faculty members stated that they did
consider outside recommendations. The district psychologist
stated that such recommendations would have been taken
into account "if available." In addition, the OCR investiga-
tions found several reports and/or references to reports in
student folders. from the Children's Orthopedic Hospital, the
University of Washington. the Eastside Community Mental
Health Center, and from private psychologists that had
treated students.

There was no evidence that the recommendations from
sources outside the district were routinely included in
psychological reports. or.that they were routinely ignored.
There was evidence that the school psychologists had in-
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eluded comments from such sources in some of their own
recommendations.

Finding

Parents' allegations on this subject were not supported
by evidence. There is no evidence that the district failed to
adhere to its placement procedures in recognizing and utiliz-
ing professional recommendations from outside the district.
We therefore find no violation of 34.CFR Regs. 104.35
(cX 1 ). (2).

(2) Completeness of 1EPs and their implementation.

Evidence

Several parents complained that their children were not
receiving an appropriate education because the 1EPs were
incomplete or had not been reviewed on the projected review
date. Parents of three students stated that their children had
no current IEPs.

Evidence

During our entrance conference with Superintendent
Maxim on September 25. 1979. he stated that the district
follows P.L. 94-142 in formulating the individual learning
programs required by Section 504 of the Rehabilitation Act
of 1973. This statute requires the preparation and implemen-
tation of an individual education program t 1EP) for each
student who qualified as eligible for a special education
program. after_ prescribed evaluation procedures have been
followed. The implementing Regulation ofSection 504 pro-
vides. at 34 CFR Reg. 104.33(h0) that an IEP isone method
of meeting the standard established as "designed to meet
individual needs of handicapped persons as adequately as the
needs of nonhandicapped persons are met." The standard
also requires that the program is based upon procedures that
satisfy the Section 504 requirements for an educational set-
ting. evaluation and placement and for procedural
safeguards.

Of the 16 students' folders: perused:

7 (44%) contained no IEPs for 1978-1979: and
5 (31%) contained IEPs lacking parental signatures or

documented contact attempts.

Of the 9 folders containing IEPs:

7 (78%) lacked instructional objectives;
6 (67%) lacked initiation or duration dates: and
6 (67%) indicated unobserved review dates.

Finding

The district has i4entified the IEP required by P.L.
94-142 as the only method being used for defining the special
education students' educational needs and outlining their
individual learning programs. Failure to implement these
programs; i.e., not completing short-term instructional ob-
jectives. not meeting review dates and not specifying initia-
tion and duration dates for programs to gt.ide the classroom
instruction, constitutes failure to implement the only pro-
gram the district recognizes for delineating special education

(c) 1980 CR:1 Fubl Ishing Company,
Teproduced with permission.
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students' programs. By this failure to implement the indi-
vidual programs, the district is in violation of 34 CFR rteg.
104.33.

The district has failed to provide parental notification of
procedural safeguards concerning evaluation ant' placement,
and has failed to secure parental involvement in indi-
vidualized education programs. regarding placement. in vio-
lation of 34 CFR Reg. 104.36.

The district has identified the 1EP as the only program
used to meet the educational :needs of its handicapped stu-
dents; therefore, lack of complete implementation of the IEP
constitutes noncomphaace with Section 504, absent evi-
dence of any other type of program being u:ilized by the
district.

Summary of Findings and Required .actions

Of the six allegations indicated in this complaint, the
Office for Civil Rights finds the district to be incompliance
with respect to Allegations 3.4 and 5, but fit.ds the district to
be in noncompliance concerning Allegations 1. 2 and 6.
These findings and required corrective acKons are sum-
marized below.

Finding in No. 1 ASuspension

The district has denied special education students an
appropriate education in that it has treated their behavioral
problems in the same manner that it treats the discipline
problems of nonhandicapped students.

Specifically, the district made no provisions for deter-
mining whether the imposition of suspensions penalizes a
student on the basis of the student's handicap. This 'violates
34 CFR Reg. 104.33(b) which requires that a program be
designed to meet individual educational needs of handi-
capped persons as adequately as the needs of nonhandi-
capped persons are met.

Corrective. Action

School districts have the vsponsibilky under Subpart D
of this Department's Section 604 Regulation, to provide a
free appropriate education regardless of the nature or severity
of a student's handicap. A school district may not apply its
usual suspension policies when the behavior for which sus-
pension is being considered is an element of or related to a.
student's handicap or the result of an iaappropriate place-
ment. To do so would penalize the student on the basis of his
or her handicap.

The district must include in its discipline procedures a
process for determining whether a special education stu-
dent's inappropriate or unacceptable behavior is part of that
student's handicapping condition. orior to the imposition of
disciplinary sanctions. Such a process must include consulta-
tion with special education prionnal knowledarable of the
student's handicar "ling condition and accompanying be-
haviond symptoms I any.

Finding 1 C Corporal Punishment

By not considering handicapping conditions when ad
ministering corporal punishment. the district stands in viola-
tion of 34 CFR Regs. 104.33(a). (bX1). It IS our position that
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C corporal punishment should not be included among disci-
plinary sanctions used with specialeducauon students. Tradi-
tionally. these forms of discipline have subjected handi-
capped children to the greatest abuse Such forms of disci-
pline should be used only upon prior agreement between
parents and education professionals that such extreme mea-
sures are appropriate for special behavior problems.

Corrective .4cion

The district must establish and implement a standard
policy regarding the corporal punishment of special educa-
tion students. including pnor agteement between parents and
district that such punishment is to be administered, and for
what specific misbehavior. Such actions must be docu-
mented and the records maintained for at least the 3-year
monitoring period already agreed upon by the district and
OCR.

Subpart G Reg. 104.61 of the Regulation implementing
Section 504 of the Rehabilitation Act of 1973 states:

"the procedural provisions applicable to Ti-
tle IV of the Civil Rights Act of 1964 apply to
this part."

Reg. 100.61(b) of the Regulation implementing Ti-
tle IV of the Civil Rights Act of 1964 states that:

"Each re.ipient shall keep such records and
summit to the responsible Department official
or his designee timely. complete and accurate
reports at such times, and in such form and
containing such information. as the responsi-
ble Department official or his designee may
determine to he necessary to enable him to
ascertain whether the recipient has complied
or is omiplying with this part.'

Relative to this same area of student discipline, the
district retains no records of discipline administered to spe-
cial education students subsequent to the end of each school
year. Therefore, no data about the discipline with suchstu-
dents were available. In order to comply with the requirement
to have available compliance report.s, the school must retain
complete and accurate records of all disciplinary actions
imposed upon its special educationstudents. These data must
be retained throughout the 3-yeat period dunng which the
district's compliance activities will he monitored by OCR'.i.e.. from September 1980 through August. 1983. This
monitoring period is a feature of the district's Compliance
Plan submitted to OCR March 28. 1980. as the result of the
investigations of Case Nos. 19791028 and 10791029. Thedata may be retired to an inactive file and maintained in
confidentiality during this period. to accommodate the dis-
trict's policy of providing a "fresh start" of its students each
year.

Finding Na. 2 ANotice

The district is in violation of 14 ('FR Reg. 104.32lb)
regarding notice to handicapped persons andior parents of its
duty to provide education for qualified handicapped from
within its jurisdiction.

(c) 1980 CRR Publishing.Company,
' reproduced with emission.
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Coma tit. Action

The district must develop and implement notice proce-
dures for informing annually all qualified handicapped per-
sons and/or their parents within as jurisdiction of itsduties
under Section 504.

inding

Due Pio(.tt Heating

The district's failure to provide a prompt due process
hearing upon request delayed the provision ofar, apprtiPriate
education to one of its students in violation of 34 CFR Reg.
104 331b)(1) and Reg. 104.36 of the implementing
Regulation.

Comctive Action

The district must establish and implement procedural
safeguards to insure prompt resolution of complaints and
appeals regarding the district's educational procedures.

Finding3 No. 6 APlacement

The district has failed to provide an appropriate educa-
tiop for its special education students with respect to their
individual education needs, in violas a of 34 CFR Regs.
104 35(b)(1), (2).

Corrective Action

See No. 2 A.

Finding No. 6 BNotice aml Procedural Safeguards

The district has failed to provide parental notification of
procedural safeguards regarding placement, and has failed to
secure parental involvement regarding placement, in viola-
tion of 34 CFR 104.36.

Corrective Action

The district must establish and develop a set of pro-
cedural safeguards as required in 34 CFR Reg. 104.36 of the
implementing Regulation of Section 504, including the es-
tablishment of prompt and equitable scheduling of due pro-
cess hearings requested regarding the district's special edu-
cation procedures.

Please provide this Office within thirty days ofreceipt of
this letter with a plan that will bring the district into com-
pliance with the Regulation and Section 504 of the Rehabili-
tation Act of 1973.
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Seattle (WA) School District No. 1
October 16, 1980

Complainant alleged that school (Imre' violated
*504 hecaui.e ot its siispention and expulsion proce-
dures for handicapped students.

HELD, district violated * 504 by suspending/
expelling 323 special education students during 1977-
78 and 1978.79 school yearslor indelmite periods of
time without first conducting a placement evaluation
and pre placement conlerenceor pros Kling due process
safeguards. Investigation indicated that district's pol-
icy called for pre-disciplinary conference to determine
whether student's disruptive behas ior was related to
hantlicztpping condition or result of inappropriate
placement. Howeser, procedure was insufficient to
meet requirements of Reg. 104.35: 75 percent 01 stu-
dents sampled were not provided appropriate evalua-
tion conference while 25 percent were not provided
any conference. Moreover, of 75 percent who did
attend conference, in 40 percent of cases, no determi-
nation was made as to whether reason for expulsion
was related to handicap and, in cases where it was
determined that behavior was related to hand;cap,
specific program changes recommended by conference
participants were not implemented. On issue of due
process safeguards, district failed to provide students
and/or parents with advance notice that it was con-
templating a placement change and, although all stu-
dents or parents received written notice of district's
intent to expel. none of notices indicated that student's
removal from school constituted a placement change or
that reevaluation and placement conferences had or
had not taken place District was advised to review its
procedures: specifically, to respond to seriously dis-
ruptive behavior through use of emergency removals
or short-term suspensions and to insure that student
excluded for more than 10 days out of school year be
,reevaluated and placed as soon after removal as
possible.

Dr. David Moberly
Superintendent
Seattle School District No. I
815 Fourth Avenue North
Seattle, WA 98109

Re: Complaint No. 10780030 .

This will notify you that the Office for Civil Rights has
completed its investigation of the above referenced discrimi-
nation complaint against the Seattle School District No I,
Seattle. Washington. We appreciate the cooperation that
your staff extended to our investigators during the on-site
portions of our investigation and by submitting the data we
requested. We have concluded that the district violates § 504
of the Rehabilitation Act of 1973 because of its suspension
and expulsion procedures tor handicapped children.

Our investigation concludes that the suspension and
expulsion procedures utilized by the Seattle School District
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violate *504 of the Rehabilitation Act 011973 These proce-
dures remove special education students from their school
programs for indefinite or long periods of tune without first
conducting a placement evaluation and pre-placement con-
ference in accordance with 34 ChR Reg. 104 33(a). (10 and
pct or pros iding procedura1:.4,:guards as required by 34 CFR
Reg. 104.36. thus, these proceduies are defeating or sub-
stantially impairing accomplishment ot the district's edrea-
tional objectives with respect to handicapped persons

Thc investigatise findings which support this conclu-
sion are listed below:

1. Thc Seattle School District No. I significantly
changed the educational placement of 223 special
education students, including those with behavioral

_problems, during the 1977-78 and 1978-79 school
years through the imposition of long-term suspen-
sions and expulsions. The use of these procedures
has the effect of (i) removing students from their
school programs for indefinite or long periods of
time and thereby endangering the student's ability to
meet the educational objectives ot his/her indi-
vidualized educational program. and (ii) changing a
'student's educational milieu by permanently remov-
ing him/her from one school and enrolling him/her in
a new school where the previous IEP may not reflect
the new school's ability to nice, the student's needs.

2. The district has a procedure for providing a pre-
disciplinary conference to determine whether the
student's disruptive behas for is an element of or
related to the student's handicapping condition or a
result of an inappropnate placement. This proce-
dure, however. was found insufficient to meet the
requirements of 14 CFR Reg 104 35(a), (b), and
(c). The deficiencies ulentit led in the district's pro-
cedures are:

I1
(,-
.,.;

' (t3 '

a. The provision of a pre-placement evaluation
and placement conference prior to or within
one day of the imposition of discipline was
not uniformly available Our investigation
found that seventy-five (75) percent of our
sample of the students expelled were not
provided an appropnate evaluation confer-
ence.
(0 In forty (40) percent of the conferences

that were held, the district made no de-
termination as to whether the students'
disruptive behavior was an element of
or related to his/her handicapping con-
dition, or the result of an inappropriate
placement. In sixty (60) percent of the
conferences that were held, the district
made a determination that the students'
behavior was an element of or related to
his/her handicapping condition or the
result of an inappropriate placement. In
the cases in which a determination was
made, conference participants made
recommendations regarding specific
changes in the students' eductttion pm-
gram which were not implemented.



(lit In sixty -Si (661 percent of the conferences
conducted by the district, the placement de-
cision was made without inlormatton from a
variety of' sources and did not include par-
ticipation by persons knowledgeable about
the child.

b. Our investigation found that twenty-five (25)
percent of the students in our sample were not
provided a pre-placement evaluation and place-
ment conference at all, because the Special
Education Department wal not notified of the
local school's decision to remove the students
from his/her school program until several days
after the action had been taken.

3. Section 504 requires that the school district afford
handicapped students procedural safeguards in ac-
cordance with 34 CFR Reg. 104.36 when it consid-
ers significantly changing a student's placement. A
disciplinary action in the form of a long term suspen-
sion or expulsion constitutes a significant change in
placement. Therefore, a school district must provide
procedural safeguards to handicapped students prior
to the imposition of a long term suspension or expul-
sion. Cr..: investigation found that:

a. None of the students and/or parent§ of students in
our sample were provided advance notice that the
district was contemplating a significant change in
the student's educational placement.

b. All students and/or parents of students were pro-
vided written notice of the district's decision to
expel the students, but none of these notices
referenced the fact that: (i) the students' removal
from school constitutes a significant change in
placement. and (ii) a reevaluation and placement
conference haxl/had not taken place.

In order to remedy the deficiencies discovered during
our investigation, the Seattle School District No. I must
modify its disciplinary policies to impose limitations on the
use of suspensions and expulsions as a disciplinary measure
for handicapped children as outlined below.

I. The district must not apply its long-term suspension
and ;:aoulsion policies to handicapped students when
the behavior for which suspension and expulsion is
being considered is an element of or related to the
student's handicap or the result of an inappropriate
educational placement.

2. The district may respond to the seriously disruptive
or dangerous behavior of handicapped students
through the use of emergency removals or short-term
suspensions. However, as a general rule the t.xclu-
sion of a handicapped student from his/her education
program for more than a total of 10 days during a

(c) 1981 CRR Publishing Company,
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school year constitutes a significant change in educa-
tional placement and :hall be accoaipanied by an
evaluation and new placement which must be com-
pleted as expeditiously as possible. During the
evaluation and placement period, necessitated by a
significant change in educational placement, the
student shall continue to receive educational

3. 17
services.

arc disagreements as to whether the disrup-
tive or dangerous behavior is an clement of or related
to a student's handicap or the result or an inappropri-
ate educational placement, the issue must be re-
solved in an'impartial due process hearing prior to
making any change in the student's educational
placement.

4. The district shall develop and implement procedural
safeguards to be used when handicapped students arc
subjected to disciplinary actions which will embody
the remedial changes required. These procedures
must be consistent with 34 CFR Reg. 104.36 One
means of meeting this requirement would be the
adoption of procedures consistent with the Educa-
tion of the Handicapped Act.

Please contact this Office within.20 days of the receipt
of this letter informing us of your intentions for correcting the
violations. Failure to correct the violations may lead to ad-
ministrative enforcement proceedings against the district and
deferral of Federal funds for educational programs and ac-
tivities. Further, the order of the U.S. District Court for the
District of Columbia, in Adams v. Hufstedkr, Civil Action
No. 3095-70 (D DC, December 29, 1977). requires that
enforcement proceedings be initiated within 90 days of the
date of this letter if voluntary compliance is not achieved.

The Office for Civil Rights is always available to pro-
vide whatever assistance we can to help your district to
develop an acceptable plan to remedy the situation. We
believe it is in the best interest of all parties if this issue is
settled without our having to resort to enforcement
procedures.

Obligations of the Office for Civil Rights under the
Freedom of Information Act require thatwe release this letter
and other information about this case upon request by the
public. In the event OCR receives such a request. we will
make every effort to protect information contai.ied herein
that identifies individuals or that, if released, would consti-
tute an unwarranted invasion of privacy.

If you have further questions. please call Mr Felix E.
Sandoval, Director. Elementary and Secondary Education
Division or Ms. Patricia Yates. Branch Chief, at
(206) 442-1930.

Gary D. Jackson
Acting Regional Director
Office for Civil Rights
Region X
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