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THE-BRETHREN: A CASE STUDY

} X

When a small group becomes a sacred institution for a society,

the myths surrounding it often prevent critical examination of it

internal dynamics. With the publication of The'Brethrene Inside t e

Supreme Court by Bob Woodward 4d Scott Armstronp'the public was given

a description of the internal dyfiamics of the UnitedStates Supreme

Court.
1

The Brethren provides students of political scitnce, the

legal SyStem, small group behavior;-and other disciplines the opportunity
. ,

-- 9 study,the Supreme Court in a limited ma,nner. Our analysis of the

SUpreme Court- as 4/small group focdses on its ability to 'manage conflict

2
)

and regulate norm-breaking behavior. This study is based upbn the eme. -
.

11.-model
/

of small group communication Wh ich argues that the culture...-.:
.. .

gtoup emerges from group interaction and communication, bot f which

contribute to. the development of nouns, roles, and the ripup's self-
.

.-- ..

perception., The emergent oup culture is unique end distinguishes' I
.

- -Leach group from any other group. -,This model .f small group Irhavior
: ...- ...,_

.

'.---

........... ,
7 ,

is based upon the study of zero-history eaderless small groups.
3

`."'e...41.
Although the Supreme Courtis pot a ero-,history group-and"perhaps

not a leaderless small group dur, g the time period described by i400dward

' and Armstrong, the extent of teinal change indicates that rolei,

(including leadership), no s, and the culture or character ofthe Court

were In flux.
-

When ,the 1,969 to

- Warren E. Burger,

by joining a grou of men wtio lad worked together from two fo'thirty

..

f'the Unite4,States Supreme Court convened,
-.'

new:Chief Justice, began his tenure pn the Court
!

e
`years. :During he next seven years, the compositionof the Court

3
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changed crasticallX, integrating five new Justices in the space of

seven terms:. Of thee, only'three terms were stable in membership.

This period of transition is not significant simply because of the loss'

.

of members and the arrival of new Justices, but because of the

significance of the loss-syribolically. The changes includek.the

retirement of the last two Justices appointed by, Franklin RoosAyelt,

/ .

Justices Black and Douglas, and the Chief'Justice who had symbolized

the Court for the past fifteen years, Earl Warren. The chahge in member-
. . ,:

ship between 1969 and 1975 indicates that,the_Court was Undergoing a re-
...

negotiation of roles and relationships,.and was also potentially
\ .

e...

renegotiating the character of the Court, a . process hat could

dramatically affect the content of future Court decisions. In1969

it was apparent that the extent of change on the Court could go beyonl

the appointments of Chief Justice Warren Burger,and'A replacement for
. ,

Abe Fortas. :Three more Supreme C-Ourt appointments weYe'dietinct pos-

sibilities Asibilities in the nexthree years, for Justices
flei

Hugo Black; John Harlan

and William 0. Douglas were atleast seventy years of age. If'Richard

Nixon could, appoint the next three Justice's° to-the Court; its character

6ret p \obably would become more conservative. -°
4

4 - o

The expected change in the character of the Court'concelliably

could strain the legal principle of stare'decisis, that decisions"
should abide by precedent.

4
Woodward and''Armstrong's depiction of

the Court indicates that stare decisis is an important principle for

the Justices, because adherence to it is seen as nectesary_for

maintaining the credibilityof the Court in the legal commakty.

Adherence to stare decisie demonstrates that the Cdurt, avlinal
.

-..

,

arbiter of disputes, does not succumb to short -lived political obange
, -

. .

/ , ..

' .4'
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ft but that its decisions pass the test of time. With as-many as five

Nixon appointees to.the Court'a real possibility'in 1969, a copserva ive:
ti

c hange in the CoUrt's composition would be likely. If the conservative

minority under Chief Justice Warren became the conservative majority

F

J.

under Chief Justice Burger, there would be the potential.for significant

\
reinterpretation of law which in turn mighuwareaten stare - decisis and the .I'k

.4
Court's credibility. Most importantly, if Court decisions did not contain

care n1 legal reasoning, stare decisis wou ld.appear to be overlooked or
.

,ignoredi further calling into question the CoUrt's ability to do its job.
t

The problem of change in the'dbaracter of the Court deicribed

.above was underlying, but- inAtlfWas not of sefficient'magnitude to

-be 'a major contributor to the,internal problems describeein The Brethren.
.

Rither, with the breaking of 114Prms of procudure by sotheonein a position

off power (most. often Warren Burger), the'pioblem of change in the Court's

character became exacerbated, taking on the characteristj.cs of an internal
4 -.moos

crisis. The magnitude of procedural norm-breaking threatened the guide-

A

.lines and standards of interaction'which'facilitate the debate, argument,

1
and infOrmaloion transmission seen as.necessaryifo the writing of carefully

reasoned legal:decisions consistent with precedent and-the Constitution..

Whether the

the writing

the Court.

/1

continuous' breaking of procedural norms would contribute to

/ft

of poor quality legal decision's wasia critical issue fcing

This group thus faced acrisis externally in maintaining its

ilcredibl.litY in the legal and political community on the basis of its,
°

. ,
. p

work, and internally,i n maintaining working relationships and procedures

which would. facilitate accomplishment of the highest-quelity,task with
I

,

- the least unnecessary strain upon its members. Our.atalisia,indicates °

. .
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thar.the breaking of procedural norms coupled with the Court's norms of

flit management created a dilemma for the Court which resulted in the

'evolution of caltbersome And time-consuming alternative procedures to assure

the quality of thd Court'sWork.
,

There were two major areas of conflict within this group: those

'pver°actual legal issues, the sUbstancof the law and the reasoning

behind the legal decisions, and those over the procedures necessary to

do the substantive work. We term the former content or substantive

areas, and the latter procedural.. Our "anasis Of the Court's innipraction

as depicted-in The Brethren indicates that 'th'e Court's'norms of procedure
. .

generally provide effective means for managing conflj.ct over the content

of the Court's decisions. Theinorms of procedure which characterize this

9 a

group are designedhtodeal with the almost continual conflict over sub- 7

<9

stantive issues. In'order urfully understand,the impact of behaving at

741..

outside of these norms, our analysis first examlnes.die structure of

' the'prodedurll communication norms associated with conflict management.
,

o
4 ... .

-An emphasis on conflict over content.should be expected, given
,

the Court's role as final arbiter in an adyersadi system which
. ,

.,

''.

requires the clash ofdeas and recopition of differe nces of /opinion jk.
Ob.,.

ot:snbstaRtive.issues. The Court's pipe dural norms, facilitate the
o t

resolution of dgferences through ar"rivii1ig at consensus, or through

.implicitly agreeing to dIsagree,by writing majority,decisions.with the
.

minority optiOh of publishing a dissent or a concurrence (in Which case
,

.,

..........

might agree in
.

part with the outcome but indicate relevant differences
. .

\,.
.

in 'opinion): 'One would expect the conflict over the content, of decisions

to' be tension-producing, ,even to ,the pointof interfering with -the
(

ti

1
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'deciding of cases.

Some content debate occurs in conference; however, a great deal

of it appears to occur outside af this meeting using Several dient

6
communication channels. The conference is'a cltsed'meeting in which

the Justices discuss a case and.take an initial.vote on its'legal merits.

Based upon this vote the most senior Justice in the majority assigns
. .

ISthe writing of decisions. If the Chi f, Justice is in the majority, he

.assigns the case becausahels considered the most senior Justice by

virtue of position. 7
These norms of procedure help resolve the issue

of wh9 should have the power to assign the,writing of decisions, for
t

through.the .assignment pr6oess the senior Justice in the oX y has .
,

. - 4,

some control over the nature of the legal reasoning behind the decision.

For example, by assigning a decision to a Justice who is ref ctant to

make major-changes in interpretation of the Constitutlon,
*
the, senior

'justice may try,to insure that the decision the Court issues\is a

,narrow interpretation of the Constitution minimizing its impact on

...\
legal precedent. ,Tht control over legal reasoning greatly increases

if the senior Justice assigns the case to himself. The.power of

assignment also is important for'the relationships between Justices;

for the assigning Justice determines the tyke's of cases upon Which hii

colleagues will write (for ei1.e, legally complex, interesting,

"pee- wees," or boring). As one would expect, the senior Justice is
C. °

-expected to assign the writing of a-decision to a member of the

Majority, a generally unspoken norm.
.

. .,.

--t .

Outside of conference there are also norms of procedure which aid. ..
7 .

, 7----'

.
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in the management of conflict over content. Woodward and Armstrong

depict the Justice's behavior outside of conference as characterized

-,by indirection through which Justices minimize face-to-face confrontation.

Use of the informal network of law clerks appears to be one way in whith

Justices gather information about the current position of another

'Justice, on a particular case, or as a way to informally send out

.

information to another's chambers.
8

The norm of using clerks to

communicate with other Justices' chamberirextends to negotiation of ehe

0

content of decisions. .For example, in the Charlotte busing case a clerk .

of Justice Marshall negotiated with clerk of Chief Justiceturger to

move a discussion of residential segregation from a footnote to the

main body of the decision, giving it more importance.
9

This norm allows

the Justices to use intermediaries and; thus, minimize face-to-face .

confrontatiOns in ,an envibnment which continuously requires that the

Justices confront each otter in some manner. The use of an .indirect.

channel of,communication, the informal network of law clerks, allows

the Justices to minimize some of the.tension which accompanies

confrontition. It also serves as a face-saving mechanism when a Justice

modiflies his previousegal stance to accomodate,the 'concerns of another.

The Justices employ..agother indirect, though foetal,, channel of

f

communication in their Tonfrontptions over contents the writing of
.

demos. A Justice whb is assigned to write a majorit9 decision tir-
e

culates a draft decisiontio which each :Tusticemay vespond With a-memo

to join the decisien,.concUr in the result, or dissent from the decision.
.

. .

Often the circulation of a draft decisioninditates that a-round of

1

9.
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,negotiation between Juitices'will begin.
10

Because written decisions

t \
`require mote specific arguments than those to which the original

, .

majority responded during conference, a Justice in the majority may

t.'-propose changes which are necTary to retain his vote. If this is :

not communicated through law clerks it may b:written in a memo. Such

changes often appeavin'a memo proposing minor changes; this may provide

a means for Ultimhtely proposing subst &ntial changes in the decision%or

even proposi4g an alternative draft of the decision, as were.memos'in

abortion and obscenity cases.
11

By sending a memo indicating a desire

to join a-decision if "a few changes'are made" or sending a memo couched

in terms of "making a few suggesti ," a Justice may hope to address

substantial substantive differences while increasing tensions related

to the task as little as poSsible.
e

If substantial change is-Rroposed

L \
in such a mono, the Juetite may avoid the appearance of a empting to

seal a majority decision from another Justice. The indirect ature of ,

the memo allows the Justice whO receives it to ignore it, further

negotiate content changes without confronting the disagreeing Justice,

praccept the-alternative reasoning without admitting that his original

reasoning was inadequate, inappropriate, or even shoddy.

Memos to dissent from a majority decision can,be a powerful

vehicle for indirect negotiation of content. Justices can change

votes from the majority to minority or vice versa once drafti'are
J.

circulated.
12

Dissents have the 'Potential to become majOrity

decisions, especially ifirotes in conference were tentative:*

In addition, the circulation of research memos provides an

9
-4

4
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indirect procedure for-addressing substantive differences. Circulating

research memos fore oral arguments and conference enables a Justice

to focus the atte n of his colleagues on the issues he considers

importgnt.
13

A Justice may even submit an alternative draft of a

majority decisionyin a research memo after,1 conference, as.Stewart did
.

in the Charlotte desegrega4on °case, --which once again enables the sub-

0

mission of alternative reasoning with -the minimum of challenge to'thes-

14
assigned author of the opinion. Research memos and memos taking "a

few stinestions" provide a procedure allowing Justices to engage in

substantive conflict without formally admitting that their substantive

positions greatly differ. These procedures may serve to enhance the

'chances of achieving consensus on a.'majority ecidion, which would .

set stronger legal precedent than several concurring decisions based

upondiffeting legal reasoning.

Occasionally, Justices were conirontive and proposed alternative

drafts of decisions as alternative drafts.
15

As portrayed:by Woodward

and-Armstrong, this was,not a frequent occurrence on the Court. Outside

of conference Justiceg sometimes attempted to deal with conflict over the

content of.decisonsin a fay-to-face manner. This tendency was'tempered;

however, by the preferences of some of the Justices not to be perceived

as lobbying or pressuring other Justices.16 The text indicates that

some Justices were.concerned that such lobbying would be.considerld an

attempt to form a coalition with other Justices, or that they would be

seen as being unchAy influencid by other members' ofsithe Court.
17\

1 1 0 t

41
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a

The norms of procedure which had evolved to-enable the members of

the Court to effectivelyinanage the inevitable conflicts over the content

of decisions were, at the same time, ill-suited for dealing with the

conflict over the breaking ofthe procedural normithemselves. The

Court faced trrecisely such a dilemma, as portrayed in The BreVhren, when

confronted with procedures enacted by the new Chlef.Judtice, Warren Burger,so

who consistently did hot conform to the Court's.norms of procedure.

Early in the .t31Me period covered in this text therkig dime

evidence of direct and onsa.conflict over procedure between membersWho
, -

had been on the CouR-for years together. For example, Justices. Harlan

and Black, arguing about a delay in an'opinion, are described as walking
1

out of conference "arm in arm, gently arguing as they headed dciwn the

hall."
18

Few conflicts'follow this pattern., howeVer,'particularly when

a Justice-Was in disagreement with the new Chief s procedures. -According

to Woodward and Armstrong, Justices "did ndt wish to lecture the Chief,"

br were not ready to confront-him. Justices might be .distlirbed or upset,

bu t they said little.
19

Jtist ce Douglas was known for his explosive

confrontations, but they were also indirect in that they occurred after
.-( ,

a period in which'he was silent regarding the prbceddre at issue. They, .

P then'appeared in the form of a threatened diaselit, a content' arena.

Douglas seldom received support from other Justices for the positions

taken inlis acerbic memos, with the result that hisattempts to.address

the procedural issue seldom sicceeded. 20

When Burger prepared-to begin'his first term on thaSuprtm

Courl,,he'quickly made several administrative and'procedural decisions
V

4.
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Oa.

4I%

which did not overtly affect the task of the'Justices, but which asserted
0

his administrative authority. As the year progressed, the procedures

which created the greatest diffiCulty in'relationship, to the accomplish-

went of the task. were those regarding the assigning and writing of the

majority opinion. Throughout the time period'studied, it appeared that
't'

Burger. would increasingly withhold his vote or change his vote in,.
.

,

conference; giving himthe power of. assignmeni,by Oacing hidin the '
0

4-

majority. For example, he is described as pleading ignorance and
.

withholding his vote untilfinding which way the conference was leaning,

in order to vote with the majority. He is.aIso portrayed as switching
...

his vote, or mistakenly remembering the votes of others when making
4k,

assignments.
21

He even is shown as assigning the case to a- member of
.

the minority because he didn't think there was much differencebetween

the minorityand majority positions, or as taking the opinion for himpelf

in ordertopUt "a little something fob everyone" in the opinion despite

,-
widely divergent.views.

22
1n and of itself, the. issue of procedures

K

1k for 'assigning cases might' Have been a major problem'for the members
, . .

.
. .

of the Court. It became a crisis, however, when accompanied by two
,,- -.OM.

.
4 $ .

.

additional concerns. First, when Burger assigned an important opinion

indicate that,ea4y circulations ofto himself; Woodward and Armstrong ind

1 , , * ' ;
.

,his opinions often contained questionable legal',-reasoning,.:reasoning, iittle
.

.
. -. . .

considerationar the principles of stare decisis, occurrenc S which

lid clerks ahother JusticeS to questiod'his competence,23 econd;
.

.

.
. . . .x

Burger is consistently portrayed as attempting to control' assignments

1

. while'simUltaneously-denying ,of ignoring the sUbstantive tis-
.

agreements, between Justices 'regaitling the outcome of

I

v.
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the decision or the legal reasoning upon which the opinion should be

based. Burgei's failure to either recognize or acknowledge major

differences between himself and other members of-the majority further

called into question his competence and his motives. 24
Our analysis

indicates that given the context of norms for conflict management

'characterized by indirection, conflicts over procedures could not be

.adequately addressed. Furthermore, the denial of substantive disagree-

- ments effectively closed the one avenaby which conflict had been

managed, an avenue which the Justices consistently attempted to re-open.

In response to persistent misassignments or to circulations from

Burger of dubious quality, the Justices focUsed on content.' The substance

- of the decisions handed down by the Supreme Court is of course an over-

riding consideration, and itis ironic that by focusing upon the content

of the decisions it became increasingly difficult to come to a satisfactory

resolution of content differences. Content disagreements coupled with

procedural norm bteaking increased the difficulty of resolving content

differences. In fact, content disagreements were eventually resolved only

through the evolution of alternative proceduress. ThroUghout much of the

text, howeverJustices did not focus upon the procedural problems.

Persistent' misassignments by Burger were overlooked, and it came to be

expected and uncomfortably accepted that Burger would withhold, or switch

his vote, assuring his place in the majority, allowing-1141'n, control the

assignment of cases, hence inhibiting the resolution of content differences.

Justices continued to circulate memos and.suggestioes, couching them in,

terms whiCh would'notteenstrued as attempts to "steal" the majority.

or to challenge Burger's - authority or competence, but the indirect

nature of such memos did not require Burger's response. /He could therefore

13
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continueto ,ignore or deny substantive. disagreement, to the frustration

of the Associate Justices. In addition, the alternative channel for

resolution of content differences, the clerks,; was cut off by purger's

attempt to remove his clerks from the informal clerk network. 25
With

channels blocked for addressing content concerns because of the pro-

cedures enacted, and Burger's minimal response to normative Channbis for

conflict resolution, the tried-and-true norms for dealing with
.

content

Aifferences'could not work. It became increasingly difficult ,for the

Associate Justices to get substantive concerns addressed because the

procedu;a1 conflicts lay untouched.
26

Not only did breaking procedural norms emphasize the difficulties

normally associated wit content disagreements, the zhanging character

of the Court and-the de isions refiring that paracter emphasized the

importance of the co 04sues stake. The older members of a more

liberal Court wee sensitized tdkthe'c tent disagreements, making the

lack of avenues for expressin: disagreement that much more frustrating.

Once Burger began breaking p dural norms consistently so that he

appeared to be attempting to control the content of the opinions coming

from the Court, his actions seemed to coincide and reaffirm the

expectations of change in the character of the Court/by virtue of the

addition of the Nixon appbintees.
27

This in turn exacerbated ete problems

caused by the breaking of procedural norms. The issue of norm breaking

was not a creels just for the, remaining Justices with a liberal

4

orientation, however; it was also ,a concern for thOse in the center of

thempourt and for all the remaining Justiees when there was a danger

that an opinion might be an embarrassment to.the Court. The problems

came to the forefront and reached crisis proportions when a decision

14

3,
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..
fac ng the Court needed to be unanimous in order to increase the
..

..
.

.legitimacy and power of the decision when there was anticipated public

or political resistance to the decision outcome), when the case being /

'decided was one over which there was high public interest, or when the

outcome of of the decision was likely to have great social impact (e.g.,

abortion, busing, the death penalty, freedoi of expression, or Watergate

tapes). :
.

. The Charlotte busing case, argueskduring.the 1970 term, is
. '

-
illustrative of the interaction betweencontent and procedural matters.

In this case, Burger immediately emphasized -procedural, issues in

.confeience while stating his desire to maintain unanimity on the opinion.

In an appareAt effort to achieve that end, he suggested puttitg off
.

prdliminaryvoting on the case and took the opinion to write himself in
.

order to attempt to accomodate widely divergent opinions.' In doing 'so,

he failed to%address*the substantive differences' between the Justices

both as to the outcome of th, decision and the*reasoning to be used in

the writtcn opinion.28 His draft opinion dealt with few of the concerns'

raised by the other Justices in conference. The response of the other
0

Justices was,confused. Five of the Justices did not like the draft.

Siewart,carefully recommended suggestions in a memo, to avoid "threatdting"

the Chief.
29

Brennan encouraged Stewart; .Douglas and,Marshall also

baNd Stewart behind the scenes, with the hope of gaining "some
.

30
leverage" with Burger. The 'coalition behind Stewart finally forced

recognition of content concerns, based upon the threat of not joining
'

- the opinion. 31
After several varied efforts by the Associate Justices,

Burger eventually incorpbrated language to address the,content once

brought up by the other members of the Court, later denying that the

15

0
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opinion_had _changedin-eithet-outcome-or-reasoning --Burger:on the one

hand appeared to attempt to accommodate differences of opinion,'.but.his,

communication style which indicated a denial of 'Au tantive differences

made actual accomodation an unlikely outcome.

When faced with a combination of Burger's den af Or ignoring of

content differences, other Justices turned toward a-Ninmunication strategy

_designed to build.underground coalitions:which enhanced "join" power,

diffusing the responsibilLty for challenging the Chief and providing a

way to minimize the alienation of other Justices caused by breaking the

vague norm discoutaging,c6alition formation. Nevertheless, by focusing

on the content of the decision, the procedural issues lay unresolved. 1 Just

as Burger avoided or deiied substantive disagreements'by changing or

controlling procedure, the other Justices avoided procedural disagree-

ments by focusihg on th4substantive. Thelroundsfor resolution of either

4446^

problem were seldom clearlgt became a situation of -group members

0

unwittingly amplifying the behaviors each found unacceptable in the.

other: the more Burger appeared to attempt to control procedures, the

motes the others.utilized the norm of indirection.in the content area, the

Mote.likely 'that Burger would misinterpret the indirect suggestions and

appear to control procedure.

Burger often appeared to be at the center of conflict in this group,

'but is must be recognized that he gained at least some support from
11'

others for his procedural actions. Justices accepted his' misaseign-

ments, for example.
32

By maintaining the focus on content and addressing

the prqcedural conflict Only indirectly throxigh content, Justices implicit-

/1y accepted the procedures Burger enacted. The group's failure to support

an individual's attempt to deal with procedure at all (e.g., Douglas'
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early attempts), gave support to the procedures as enacted. The

normia Indirection in,essence reinforced Burger's procedures while
c

placingthe brunt of.the blame upon him. The expectatioAn was strong that

Burger would correctly decipher the indirect exprssions 4of concern; iki.S #

misinterpretatipns appeared to be attempts to control rather thanZ

a problem with the norm of indirectiod. When given an opportunity to

openly, directly decide the proCedurd§ on a case, the Justices refused

to do.'so, and resorted to behind the scenes attempts to influence

content. More direct confrontation was not the answer as long as other

members of the Court did not provide explicit support for. the Justice

involved in the confrontation, for Burger was likely to ignore, deny, or

, resist expressed concernsrequests, or' demands. The Justices viewed

themselves as being "forced underground" to try to reach adequAte.

resolution, evolving a strategy of forming coalitions to achieve

written opinions which Could be accepted-by 'enough JUSticeS 'to hand

down a decision. The Watergate Tapes case is an example of the emerging

strategy.

By the 1973 term, the Court had been Working together for one full .
,term, and was -entering another term of membership Stability. During

this year's work, the alternative procedure of behind-the-scenes

coalition formation clearly emerged, allowing members to address

content problems posed by'opinions drafted by Burger. The Detrqit

busing case provided a trial run for this strategy, which was used to

full advantage in the Watergate Tapes case. In the.Detroit busing'

case, Bilfter took the opinion, writing for a majority opinion against

city-suburb busing. Burger's draft was unacceptable to the others in

the majority-becaude he had "gone too far" and had not adequately
t

17
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researched the issue.
33

None of the mgmberis ofthe majority joined--
.

Burger's' majority opinion. Instead, Stewart and Popell "got tggether."

They developed a strategy tor"get,the Chief to bow,to the weight of the

Court's centdr" by trying4to gradually force an alternate opinion on

Burger, piece by piece, It was an indirect, underground attempt to,.
.1

force capitulation on. content, and it worked. The final opinion
,

.-. reflected their attempts.34 Behind the scenes collaboration. appeared,

,

to be a successful way to challengetBurger's perceived incompetence,

/

ea

manipulation, or. insensitivity.

In the Watergate Tapes case, Brennan attempted to address the
I

prqcedural issue in a more, open fashion. Before conference, he suggested,

openly and, directly to all. the Justices a way in which the opinion shoUld-

be written (a single opinion, written by all, signed by all); obtainingfiy

agreement from-Douglas, Marshall, Stewart, probably Blackmun and Powell;'

and perhaps White. Burger was "lukewarm." (Rehnquist had disqualified,Y

himself from the case). When the case was brought up in conference, t .

however, Brennan.r iy,04,110 support for his suggested procedure, and

'Burger took the opinion as expecfed. 35
Almost immediately the underground

'began work. Upon circulation of the first part of his draft opinion,
.

Burger's work was notseen as adequate. Stewart and,Powell went into

el action, deciding they would have to "work behind the Chief's hack.'_.

Their strategy, to indirecfly'get Burger to substitute alZrnative

36

sections, authored by other Justices, for his own sections. The plan

was eventuali joined by all the other Justices, and soon 'gager was

flooded with memos. praising the alterriatives suggested by other

t:

Justices. The very indirectness ofthis strategy essentially kept Burger

from being able to make changes if he-wanted to, for seldom was it clear,,

1 8

.;!
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exactly,what was..12.V.ng requeeted.' As he received the meps,-Burger had

to try to decipher ,what the otkers saw as. the major content, problems..

'Consistent wit /his inability or unwillingness to recognize substantive

differences, he int rpreted the concerns of the others wrongly as

concern over a delay in the opinion. When he reefonded with this
4

interpretation, \the others were "angry' that Burger as "missing the'

point. '31

During this case, Burger emergedstrongly as a scapegoat, with the

debate asking, "Was the Chief evil or stupid?"38 Burger was cast as

the root of ,the problem,-cthers1;i1aMing him for the Court's dissension.-

' With the focus on Burger, others could avoi heir own contributions to

the tension in the group, in part a result ,of not dealing with procedural

problems end of giving only minimal suppOrt to attempts to deal with them.'

By placiiig the responsibility on Burger because of his perCeived in-
A,

ence, manipulation, or insensitivity, other members of this group

avoided aowledging theirown roles in developing the culture of

this group as a whole. sIn the Watergate Tapes case, Burger took "the

strategy of ostensibly attempting.to accommodate on substantive matters

(accompanied by denial of differences of opinion, making it virtually, .

4 a

impossible to accommodate), and the other Juices pushed 'for content

changes. The inability of the group to deal with procedural matters led

the way to far,more complex proceduresfor resolving the inequitable

4 X differences in legal opinion, and therefoYe to much wasted time and
*Aw

effort.

Burger finat13, capitulated in the Watergate Tapes cases but felt

ad been "sandbagged" into doing so. Nevertheless, he denied that

ad.capitulated, saying that there had been only "little word

- 19
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discrepancies" between his opinion, and those sections he eventnally Anclud-i
.ed which had been formulated by other Justices. His final opinion,

he Seiclr did notdiffer "in substance from the original circUlation."

,gther Justices viewed the changes as avoidingmajorc-Constitutional
.i.',.*

T, .......

restructuring of Executive and Judicial powes. 39 -:,,- \.

'
,t

. The strategy Of collaboration to 1) fight procedure and 2) aCtleve
. .

.

substantive changes appeared enmeshed by the end of the 1975 term.

Burger and Brennan continued fight g procedural tattles which seemed.

fruitlesS, through indirect communica ions focusing on content; but

Stewart and Powell once again choreographed a strategy ofutilizing

coalition formation to ultimately control the content of decisions,,

Five cases dealing with capit punishment showed the refinement of

the procedure with Stewart, Powell, and the new Justice, John Paul

k.
Stevens, collaborating to force-a moderate position in all five cases.

./
Thistime., however, their cOal. Lion was not behind-the-scenes. They

openly declared thei tent to write an alternatiie opinion (essentiallyr .
an open attem to steal the majority). ,Burger who had assigned the -

. ,
. .4

\opinion to White, had little respone to their proposal, but

White submitted the cases back to the conference for reass nment:
40

.

4 i,
The opinions written by Stewart, Powell and Stevens gained majorities on

e all five cases, .altholfgh the maj rity temberhip,differed. The formation
4 .

. *41

of a centrist coalition had once ag in worked in fOrcing procedures

ara

(regaining control of the assignment) via the substantive, and therefore

ultimately dealing with the substantive differences.previciusly neglected.
,

.

In attempting to discern the patterns of communication in this

group and the reasons for the difficulties the group faced in attempting

to resolve its diSagreements,"we were oonstantly struck with the

20'
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circularity of these patterns. The inteTmingling of content with

pro.C.Adura/ matters and the difficulty-sOaratOg. communications'regardihg

.content from those pertaining to, procedure increases the 7 general confusion.

We .think that this ibnfusion is-ode of the reas ons the content/prodedure

issue, was so traum tic,for this group. In Olis case, tpe group had an

Over-riding-conCerd with the content of its task, that content being the

areason f6r,the eroup'sexistence. When procedures broke down, there were

fetV appropriate communication norms for developing new proCedures, a nd the

Jtistices continued to.utilize-old methods for resolution of content

differences to dearwith the procedural: This led to the iropy of

the inability to att4n resolution of content mattets by fo using on

content.
41

Once the procedural communication norms began breaking down, they
1

.

cpuld no longer function ai safeguards for maintaining posit4d wotking.
.

.... ',
,

. ...
,

r
.'Srelationships amongtheJtistices. strestupon the membetS of-the Court .2.,

, , .

.
would likely increase if such was the cate; Woodward and.Armstrong

indicate that relationshipg were indeed strained "to the 1;reaking point," 42

and that by the end of,the 1975 term "infernal animosities that had

-'been growing surfaced m66 openly and more/regularly. 43
.Burger's

procedures combined' with his personal manner of dealing with conflict

*-

seemed to traumatizs the Court. The reactioltS of. the group inadvertently
' .

treinforced the behaviordseen as destructive, and the Justices seemed.

.' Aalmost unable to stop-the cycle of increasing t ensiOn.- These nine men

, .
seemed caught in a punishing group where theirprogroess continued to bS

impeded 'by unresolved tensions. It was a group $p:-which DoUglas'

predictiF of k "frayed and bitter Court full.c*needless.straihs apd
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quarrels%came true.
44

It is difficult t to'belsieve.thatihe task of s'

.

.., , , , ,

tN: group could be ihccoinplis .as,IffeCtivelyas'it C uld ar should
. ,

,. .

'' s'

bd. It p the ult onyfor a group of solimitted c able,
'' ..

hard- working individualp whose sUccessful completion 'task hag.

-,,ramificatibna nationwide.,
1.t
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1
Bob Woodward and Scott Arrhstrong, The Brethren: Inside the

Supreme Court, N.Y.: Simon and Schuster, 1979. Hereafter, The Brethren.

2'
Any study of the Supreme Court based upon The Brethren is limited

bePauge the text is an incomplete record of interaction on the Court.
The reader is told little aboutJustices White andRehnquist.in comparison
to Justices Brennan, Burger, Blackmun and Stewart, for example.,The
findiRas of this study must be accompaniedby an important caveat: the
data are undoubtedly biased, at minimum because of the inaccessibility
of certain information. .,Nevertheless, the'authors consider the book .

to be an important source of information in the sense that tht data are
reflective of one set of perceptions held by persons closely associated
WAth phe Supreme Court. It is'possible to questioti whether or not Woodward
and Armstrong, are accurate chronitlers of the activities and inter-
,actionaof the Justices during-this period. We recognize these problems,
.but also consider the text an opportunity to study a real group whose
. deciaions'greatly affect our society. Furthermore, students,of small
groupsrm4 be able to gain same insight into the problets of communication
faded by%angoing groups.

3'
Ernest G. Bormanti, Discussion and Group Methods: Theory and

,Pr ice; 2nd ed., N.Y.: Harper and Rdk, 1975, pp.,201-237.-
4
Henry Campbell Black, idackleLaw Dictionary, 4th ed., St. Paul,

Mn.;' West Publishing Co., 1951. -Black defines stardecisis as the
':[d]octrine that, when court has once laid down a principle of law
as applicable to a certain state of facts', it will adhere to that'prin-
ciple, and apply it to all future cases, where facts are substantially
the Same." p. 1577.

5
see The Brethren, pp. 367; 10; 87; 113; 180.
P.. . 4. ,

.
6
see ibid, pp. 2-3, for a description.Of the basic formalized

..

system +of Court procedures. Justices generally meet in conferenCe once
a week.. In this meeting, Justices also decide upon which cases the-- -----
Courtvill accept for review. ,..---

7ibid, pp.

8e.g., ibid, pp., 28.; 252; 377; 411.

9
ibid, 108; see also pp. 119; 191; 252. Negotiating with

Burger's chambers via the clerks seemed to be a rare occurrence.

2 .



-22-
Yc

10
Written memos vary in the degree to which they approac'

disagreements straightforwardly. Overall, this formal channel seems, to
us to be serving similar functions as the informal law clerk network:
minimizing face- to -Qace confrontation and the tensions associated with
it, and serving as'fAce,saving mechanisms:

11
The Brethren, pp. 202; 231-233.

12
e.g., ibid, F. 117.

13
e.e., ibid,

14
ibid, pp. 104-105.

15ibid,
pp. 49-52; 63.

16
e.g., pp. 57; 121; 225.,

,

17
e.g., ibid, pp. 106; 296.

18ibid, pp. 90-91.

\/9
e.g., ibid, pp., 691-104-105; 257- 58;'"365,

20ibid,
pp. 85-86 (where he was succeqpfui);

187-188.''

A

170-172; 4.794b0;.

21
e.g., ibid, pp. 64-66; 170-174; 258;. 417-410 420-421; 423.

. f e
22
ibid, p. 100; see als6-pp. 196;'373.-

,2
3.
e.g., ibid,pp. 72-74; 103-105; 284-28% 315; 374:375.

24
e.g., ibid, pp.. 66; 6100;-112; 177; 236; 333; 342 -34'3; 373.

25
ibid, pi% 34-36.

26
It shOUld be noted that utilizatioliof procedural loopholes and

requirements jis often a strategy to obtain desired legal result. We
are not_coneending that the brea10.ng ofnorms was not employed as-such
a strategy by an advocatefor a,fiarticular position. We are contending
that regardless of motive,.the breaking of norms placed undue,pressure
and strain upon the Court which ultimately made the tasiof the Court

" that much more difficult, and Burger's goal of keeping the Court
tegetrer much less likely to be achieved.

g4



j

(

-23-

27
By 1971 Nixon had appointed Marren E. Burger; Harry A: Blackmun,

Lewis F. Powell, Jr.; and William H. Rehnquist.

28
The Brethren: p. 103.

29
ibid, p. 104.

30
ibid, p. 106.

31
Gaining a majority by having one's opinion joined by other

Justices increased the precedent setting power of one's written opinion,.
It was-thus desireable to have Justices join one's opinion rather than
concur in-the result with a separate opinion.

a
32
e,g., The Brethren, p. 171; 174.

33
ibid, pp. 284-285.

34
ibid, p. ,285.

41) P

35 ibid, pp. ,295-310.

41.,

36
ibid, pp. 314-316.

37
ibid, pp. 31/-320.

, see ibid, p. 323.

39
ibid, pp. 41-343.

e

40
ibid, pp. 437-438.40White had.not been in the original majorit

on all five decisions, which was one of the reasons to challenge the ,

gassighment.' -

41'
In an analysis of role emergence it could be argued thatAhe

formition of coalitions was a response to the lack of support fot
emergent leadership. `Burger's formal leadership did not"adabre'him
.the position of emergent leadet, and theexteqt,to which other Justices
rejected or distrusted his procedures may indicate his rejection as an
emergent wader: Furthermore, his positiOn..of formal leadership may
have inhibited support for an alternative emergent leader, and there are
indications in the teicf.of such lack of support. This situation would.
leave a vacuum of leadership, which was filled in times*of'crisis'byr
a coalition--a form of leadership which could be minimally supurteq
without creating an outright challenge to Burger's leadership. Seel
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e.g.,the Watergate Tap es case and Brennan;pp. .309i-310; also 315:
"Burger was abrasive to his colleagues, persistent in .

ignorance, and, worst:of all, intellectually dishonest.
'On ocean liners,' Stewart told his clerks, "'they usgd.

, to have two captains. One for shOw,, to, take the women
to dinner. The othef to pilot the ship safely. ,The
Chief is the show captain. All we need now is a real'
captain.r Stewax.x-was convinced that the Chief could,
never lead them to a safe, dignified.opinion-befitting
one of the most important eases in the Court's history.".

" 2ibid, p. 174.
0 .

43
ibid, p. 443..

44
ibid, p. 180.

if /

o

Y

4.

a

V( I

4

c

. .

2

I

O

' 1

O


