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‘mental power. A single judge, acting &alone, exercifes broad dis-

INTRODUCTION .

Labor injunctions are court orders which restrain labor organi-
zations and thelr leaders from doing or continuing some act, the
right to which is in dispute. Injunctions may be issued to restrict
picketin&; to enjoin a strike and to direct emptoyees to return to
work. .Such orders often are issued without benefit of an evidentiary
hearing. Yet failure to comply with an injunction, no matter how
unfair it may seem, gan subject of fenders to contempt of court
penalties, including fines and jail[sentences.

The injunction is an extraofdiéary manifestatign of govern-
cretionary powers which can be used on short notice to compel or °
prohibit actions which may have great significance for the affected ~
parties. Injunctions fall within the equity jurisdiction of the «
courts; well-estabplished principles -form the parameters within
which the judge exercises his discretion, One such principle is
the "irreparable harm" standard. According to that standard, courts
should not tssue ihjunctive relief unless a plaintiff clearly,
shows XEat an injunction is necessary in order to-prevént irreparable
harm to*some legally protected interest. Thus, if gn injunction ’
is to be sought, a plaintiff must persuade a court 'that irreparable
harm is pyesent or imminent; the Judgﬁ must then determine whether

the showing is sufficiently compeiling to warrant issuance of an order .
'enjoining’éhe defendants' actions.

s

Recently, labor injunctions have come into widespread use in
response to the growth of teacher militancy. The roots of .
militance have been traced elsewhere (Corwin, 1965 McDonnell and -
Pascal, 1979; Rosenthal, 1969; Lieberman, 1956; Myers, 1974, Cole;
1968) . Our inquiry focuses'on one manifestation of that militance:

4

.\\_ M

.strikes. 'Until the ea®ly 1960s, teacher strikes were rare- phenomena. B

Then, 1in 1962, in 3 widdly publicized portent of things to come,
New York. City teachers walked out on sfrike. Their strfike was
enjoined immediately But the roots of militance were not stilled

‘by the abrupt e;?ing of the New York City strike. In the mid-1960s,

the incidence off styikes increased sharply; a decade tater teacher
strikes were occurting at a rate that eeded ona’hundred per year:
(Weintraub and Thornton,\l976 194) . (A majority of the early strikes ’
were one~day walkouts which’produced prompt settlements even before
the coyrts could be mobilized. But among the strikes Which lastéd °
two or moré days, nearly three-fourths were accompanied by board
efforts (almost always successful) to obtain injqnctive relief
(Clevinger, 1980). ',- C L

+ Predictions that teacher militance would fade in the face of a
growing teacher surplus, taxpayer resistance, and an™®Verall less-
ening of social tension have thus far proven unfounded Issues of =
job security, wages and bonefits, and control over working conditjons
have continued to be the foqus of teacher militance, In 1978-79,
the year in which this study was conducted, there were 158 teacher
strikes. 1In th?Agirst six weeks of the 1979-80 schocl iyear, there
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- ) were nearly 150 teacher strikes.’ Predictions for the 19808 indicate
: a continued high level of strike activity .by teachers. The use of
injuncfions to control teacher strikes has become a matter of don- '
tinuing significance to teachers, schobl administrative personnel, '
school boards, courts and Legijlatures .
The study reported here fdcuses upon the courts' use of the . .
. irreparable harm standard when schools seek to enjoin teacher strikes.
# .Is the standard applied? Why or why not? If it is applied, what
i evidence of harm is adduced? How do the courts distingutsh harm
and inconvenience, on the one hand, from irreparalfle harm, on the
other? How do plaintiffs demonstrate to the:courts that irreparable
harm is present or imminent, particularly if schools are being
operfted and parents are being advised to send their children? .
\ How do teacher defendants argue that strikes do not create irreparable
- *harm, where such argument seems to run directly counter to teachers'
claims. about.the imporgmnce of schooling.and teaching7 How do
trial court judges respond to the intricacies of social science’
k evidence about the effects of schooling in general and the effects
of the absence of such schooling during a strike? How do Tudges
respond to pressures exerted by teachers, by the board ,and by
community spokespersons? How do they interpret the often-ambiguous
guidance set forth in statutes and case law? Such questiong are
at the heart of the inquiry whose results are reRorted hgre.

. At the outset, it’ may be useful to identify\some areas Wthh
this research report does not address. ‘It does not concern itself
with the pros ardd cons of collective relationships between public
employers and employees, between school boards and teachers. It
does not analyze the complex and gemotion-laden issue concerning
. the right of teachers tg engage’ in strikes. It does not explore
‘ the causes or effects of strikes. Even the effitacy of injunctions
is not of direct concern. This study focuses on the.views
and assessments of the parties to the injunctive process itself--'
the boards, the teachers and the courts. Our own views are held
in abeyafice insofar as possible. ‘ :

&

-

Our curiosity aboat court treatment of the irreparable harm
standard initially was prompted by queries whose roots were practical,
“  pedagogical, and paradigmatic. The practical problems surrounding
the use of the irreparable harm standard are apparent to legislators,
judges, plaintiffs and defendants. Across the nation, legislators
are under intense pressures from both public employers (who urge v
upon the legislature all manngr of strike remedies, tncludfng
. injunctions) and from public employees (who seek the right to strike’
without judicial interference). Public opinion provides no suge
ro guide; most polls reveal a remarkably even split between those who
favor and those who oppose teachers' right to strike -(Phi Delta
Kappa, 1978:238). As we will see, some legislators have responded
by directing the‘courts to use the irreparable harm standard, i.e.,
to refrain from enjoining sStrikes unless there is a genuine threat
of*harm. Other legislarures have directed the courts to ignore
the standard, thus making injinctive relief. more readily dvailable

»
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to edployers. In most stateg, the statutes are silent. But the ‘
courts cannot wait for legislative guidance. They must deal with
petitions for injunctivé relief whether or not there-are statwutory

standards. us the courts need to determine whether to use the
irreparable harm standard and, if so, what constitutes irreparable
harm. Plaintiffs and defendants must base their litigation strategies,

to some extent at least, on assessments of whether the irreparable
harm standard will be a factor in-the couxt's response to a petition
for injunctive relief. One objective of this study, then, is to -
describe and analyze current experience for we believe that reports
of that experience can inform and gliide those individuals who will
consider and be involved in the injunctive process in future strikes.

The pedagogical implications of judicial treatment ,of the irlepa-
rable harm standard are also intriguing. Research on effects of .
schooling in the 1960s and 1970s was discouraging, scholars found
few instances where those effects, if any, were.dscertainable. This
might mean that there were no effects or that the techniques for
measuring such effects were not adequate. The question of effects,
of schooling arises in the injunctive process. One of the most
obvious arguments available to boards in supporting their case for
an'injunction is that the lack of instruction during a strike is ’
detrimental and harmful to children. In court, they would be gxpected
to substantiate their case with: evidence that schooling has positive
effects for children and its absence has negative effects. We antici-
pated that a full array of social science evidence about the effects
of education would be argued and disputed in show cause hearings. .

* If that were the case, we were intrigued by an apparent conundrum
facing teachers: how could they, faced with 'the task of countering
board arguments that strikes were harmful, produce counterarguments7
It would not seem logical for teachers to maintain that it made no
difference that schools were closed, for such a contention runs
against the entire basis for having schools and teachers. One possi-

#bility was that teachers would disaggregate school effects, distin-

quishing areas of no harm, some harm, and irreparabl4d harm. . Teachers, °
that is, might go beyond the simplistic research which equates "effects
of schooling" with overall ‘achievement test scores. other possi-

bitity was that teachers would argue that:injunctions frreparably . 3
harmed labor-management relations in education and that such impaimgent
in turn would harm the teaching-learning process. If that were the
case, study of court proceedings involving the irreparable harm
sfandard might yield insights into another important issue in pedagogy--
the igpact of working conditions upon schoo% outcomes. In short,

we thought the adversarial proceedings inyvolving the irreparable harm
standard might élicit some insights and evidence in a forum which
"educational scholars cugtomarily overlook.

. Bolstering these practical and pedagogical queries were a number
of interests traceable to theoretical developments in social inquiry.
In the area of political science, for example, studies in the 1960s

and 1970g strippéd away the apoltical myth in which éducators had
carefully cloaked their endeavors. Teachers and school managers were

-
.
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’ shown to behave-like .other interest groups, ad&&ncing their agendas
‘"in legislative and judicial forugs. "~ Thus we were intrigued by the
possibility that labor injunction prpoceedings, and treatment of the
irreparable harm standard, might beignterpreted in terms of political
‘power and interest, and not simply)as matters of law and evidence.
Political scientists and sociologists also have been developing®new
paradigms for examining the judicial process and function. The
traditional appellate colrt bias, which focuses research ion the words
set forth in published .court opinions, has begun to yield to inquiry
models which focus on the behavior'of judges and the social functions,
played by courts and by litigation. Aftention has shifted from the
results of litigation to the litigationm procegs itself. Such “shifts
in the strategy?of inquiry are not merely of academic interest. They

. affect what we know and the way welknow it. And that has implications

for the practical praoplems discussed above. . >
e ——— s N (

!

Background: The Private Sector

‘gogg,purchase on the significance and complexity”cf the irreparable
harm concept can be obtained by examining the experiencerof labor and
management in ‘the pr!bate sector of ‘the economy (Smith, et. al.,

1974; Berman and Greiner, 1972). In the 19th century, management
LT found that 3njunctions were extremely effective devices for preventing
or terminating work stoppages. 614 principles of _equity, presented
by skilled corporate attorneys to judges sympathetic' tp property’
rights, gave rise to a routine strike-breaking tactic: a business
faced with a work stoppage would file a complaint alleging that the-
stoppage would cause irreparable harm to property rights, and that
i . only an injunction could prevent such harm. The inJunction, if
. issued, ordered workers to r in at their positions pending a hearing
of the case. 'Failure to comply with the injunction made the workers
and their organizations vulnerable to contempt of court proceedings,
lﬁj\fines, and jail sentences. The procedure was highly effective as an
anti-labor device, and by the 1920s the labor injunction had been
invoked untold.hundreds of times.

. ]

Labor leaders asserted that the labor-injypction was unfair, for
it. aligned the coercive -powers of government with fhe interests of
management, rather ,than*majntaining a posture of governmental ngu-

lity in labor-management disputes. By the 1920s labor was directing '
nuch of its growing politicai power toward the task of securing leg-
islation which would limit or ban the use of injunctions in labor-

- management disputes. In 1930 this campaign received a substantial
boost in the form of a book published by Hatvard Law Professors Felix
Frankfurter and Nathan Greene. The -Labor Injunction (1930) documented
the development and use of the labor injunction in America, and in-

.

cluded a scathing denunciation of the way in which the courts were -
. using the injuncfion and the legislatures pérmitting it8 use. In

Frankfurteris view the labor injunction was a major ablise of the L

courts’ equitable powers. Frankfurter criticized the routine way in which

A




the irreparable  harm standard was ‘used; the courts were uncritically
accepting plaintiffs' claims about the nature and irreparable 'character
of harm. Moreover the nature of the labor inJunctipn, said_ Frankfurter,
prevented defendants from challenging the plaintiffs''contentions.
Frankfurter’ suggested thdt these abuses of judicial power constituted

a serious threat to-the integrity and legitimacy of law and legal
institutions in America. .

Frankfurter' 8 book was instrumental in the adoptlon of the Norris- ~
LaGuardia Act late in the Hoover administration. The Act virtually :
banned the use of labo inJunctions by federal courts. Many state
soon followed with "Lfttle Norris-LaGuardia" acts which banned the
. use of labo® injunctions in state courts. These acts brought an end
to the era of.''governmed® by injunction” in the private sector of -
labor-management relations. They paved the way for New Deal legis-
lation’ regularizing the collective bargaining process .in ways which
largely precluded .the need for judicial intervention. However in
1947, following a deluge of post-war sirikes, Congress stepped back
from its complete-ban on injunctions; the Taft-Hartley Act pravided
for the restoration of labor injunctions under conditions of 'natigs?l
emergency . -~

Emergence of the Irreparable Harm Issue X
in the Public Sector '

In the 1950s public employees, who had grown to one-fifth of

the total labor force, began to seek the right to bargain collectively
with their employers. For a long time the very idea of collective
bargaining for public employees was strange and unacceptable to
policy-makers and to much of the public. Even today many public
employees do not have the right to.bargain collectively. The first
‘major breakthroughs' in public employee bargdining came with passage

of Wisconsin's public employee bargaining law in 1959 and with President ..
Kennedy's 1961 executive order encguraging collective organization
among federal government employees. For teachers--the largest cate-
gory of civilian bublic employees--the real beginning of the collective
bargdining movement usually is associated with the New_ York City

United Federation of Teachefs"winning of bargaining rights in 1961,

- DeSpite' initial widespread resistance to the idea of collective
bargaining for teachers and-other employees, both the practice of
bargaining and legislative authorization for it now are widespread. By
1979 thirgy-one state legislatures had authorized or required teacher
bargaining (Colton, l98Qd) In many other states tle practice is
common’even in the absence of authorizing legislation. T

In notable contrast to the private sector, where ban¥,on anti-
strike injunctions preceded adoption of collective bargain?ng legis-

lation, the use of injunctions against teacher strikes generally has o
not been restricted. Indeed, many public employe® bargaining acts

L] L4
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authgrize the use of injunctions against public emplbyee strikers. o
A Bundreds of 4njunctions have been-issued in teacher strike sitgations.
Thus, in principle, the’irreﬂarable harm standard shouIdlhave E:come
¢ ) highly develaped through itstemplcyment in teacher strike injunctions. -
In practice however, the standard has got received muth’ attention, .o !
by either courts or legislatures, until very recently,. The reasons
* for the early disregard-of the irreparable harm standard, and for

1its emergence now, provide an important part of the rationale for /’
’ o this study .
> ' One reason fpr past inattention to the irreparable harm standard

was that it was buried in an avalanche of, discussion about whether
public .employees ghould have the '"right to strike'. Few issues of.
i public, policy have attracted so much commentary and rhetoric. There
is no need to recapitulate the'erguments here, other than to point
out that concepts of "sovereignty,'" "public interest,”" "non-delegation,"
"egsentiality," "market controls,"” 'the necessities of the colléctive .
e bargaining process," "the vudnerability of public employers to public ’
- pressures,"” "fair allocation of public funds,”-and a host of other
. claims have been’ voked to argue for or .against the legitimation of
* public employee strikes., (The argyments are presented in Wellington
¢ and Winter, 1971; Zagoria, 1972; Aboud .and Aboud, 1974; Kheel, 1969;
Burton.and Krider, 1970; and Advisory Commission gn Intergovernmental
Relations, 1969). In the midst of thes& arguments and analyses the
concept of irreparable harm initially receiyed |scant attentian. Today
however realism is beginning 'to appear; rhetoric is giving way ‘to
analysis. The analyses by Wellington and Winter, and by Livingston
(in gagoria) touch upon the harm problem, and their comments merit
attention. Wellington and Winter oppose public employee strikes
‘ . primarily because they are worried about ¢fe public employer s vulnera-
bility in the face of ‘a strike--a vulnerability which*produces dis-
tortions of the distribution of public Yevenués.  In addition, however,
they claim that many pyblic employee strikes, including those by.
R teachers, do not ‘create the sorts of emergapcy situations that warrant ) .-
Y N invoking the jpowers of the courts, "In education", say Wellington
v and Winter, 'most experience ha shdwn that the risk is to political
’ careers rather than to the healzh and safety of the public. .Lost
" -school days can be recaptured, often at times -of the year that might
" " make teachers think tirice befere striking”. Since Wellington and .
Y " ‘Winter aésune that strikes may not be enjoined absent a showing of K
irreparable harm, they conclude that use of the itreparable harm .
standard would restrict.the availability of injunctive relief.

3

Livingston comes at the problem from an entirely different per-
. .spective. He emphasizes the serious pedagogical harm which is associa-
ted with teacher strikes. However he believes that the use of adversary /
proceedings such as injﬁnctions increases the harm. For example he
worries that a board,  in'its efforts to halt a strike, may try to turn
community pressures against, teachers. He says "it is hardly disputable , \
. that such hostiljty has a long-range negative impact on the, quality 4 ]
of education in the school system." Livingstoé cites the 1268 New
. York strike and- the 1971 Newark strike to support this cilaim. . Colton
' . (1977) found evidence that injunctive prPceedings turn at least
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" portions of & coununity against teachers.
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Livingoton goes further,
pointing omut the tiskl of imposing fineg and jail sentences upon. ’
teachers: "a student's respect for a teacher, and thus the teacher's
effectiveness in dealing with him, can b€ seriously impaired if that
teacher is held in contempt of court or given even a'short jall term.
Here we have-a paradox: injunctighs are supposed to prevent The

occurrence of irteparable harm, but they may In fact aggravate such
harm

b N L. . L - ' -
The analysps by Wellington and Winter and by Livingston point up
the dilemma which tonfronts courts and legislatwmges: injunction
proceedings which:turn upon the irreparable harm 3tandard may be in-
effectupl or _even counterproductive. In the face o ch dilemmas,

of irreparable harm.’
- -
Hohever evasion of the iseue creates another pyoblem, and it
rapidly 1@ becoming g significant one. Our courts re in an exposed ~<:—
_and vulnerable position after two decades of activis‘, and there is
- pressure from within the judiciary and from without for the courts
to seek a lower profile (Bickel, 1970). An obvious way to do so, in
the case of anti-stri injunction cases, is for the courts to-invoke
he irreparable harm s;andard Siach a strategy likely would decrease
the number of injun cases goming tb the courfs because “boards
would be less likely "to3tequest injunctive rel they wWere held
to tough standards of evidence g{ irreparable What we are
suggesting, in short, is that th® courts, for-their own reasons, may
now be wdre interested in giving serious. consideration to the matter:
of irreparable harm. QSIgEreasoning may have influenced Indiana's
Chigf Justice, who, in ssent, chastised his colleagues for taking
it upon themselves to determine that peaceful strikes by public

. employees ware harmful; sugh determination should be made by the

\F

legisla ure, he said (Anderson Féderation of Teachers v. School City "
of And ¢
of Andétson ® .

on, 251 N.E. 2d 15,. x969)
L .
A second considetation which ‘may have deflected attention away
from‘irreparable harm standard is rela::f tp the deep idéological

and occupational split about the propér form for ‘collective bargaining
legislation for public employees. ‘ In t the issue is whether the
laws governing pfivate sector bargaining should govern public sector
ba'gaining A second split has been over the question of whether.
legislation covering collective bargaining should cover teachers only,
or whether it shoul%%be broad=-based legislation applicable to all
public employees. e issue involves the -"essentiality" of teachers
as contrasted to other public employees; essentialitw would appear
to involve issges pertaining to the harm resulting from teacher ‘
strikes. Thfre is. need for clarification of the matter. )

A third consideration which has affegted the policymakers atten-
tion to the irreparable harm standard has been the ancient principle

of common law is that public employees simply may not Strike. Until
the 19603, public employees generally adhered to Shis principle .. !

il
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(however, ggertiskfhd;:l940). Stgikes against the sovereign have
been assumed -to be pef~se harmful and hence enjoinable. Thus, even -
in states whose statutes were silent on the matter of public employee

. - strikas, the courts issued injunctions against public employee ptrikes

- . without inquiring into 'the evidence or criteria which supposedly

) cause harmto the public employer, Missouri is such a state. Recently,

however, and particularly since the adoption of limited right-to=-strike
statutes in ¥ few states, the old sovereignty doctrine has lost its '
. potency. With the rejection of the traditional notion that public
.;mployee str%kes are. automatically enjoinable, it has become necessary
' to inquire more closely into the conditions under which they, are
. enjéipable. . This factor enhancespthe importance of ¥he irreparable
harm standard. *

.

. Finally, céincident 1th the development of public Sector bar—
. . gaining laws, but quite separate from-that development, there has
;/‘) "' _# been another legal development which has enormous potential for the
- manner in which the irreparable.harm question is appreached. Litiga-.

and school finance has directed attention to, the. concept of a student's
right to an edycatjon. -Thé concept now i sufficiently developed
that it may bec°me»a consideratign in injunction cases.. For example,
1if ‘the exclusion from school of disruptive or- handicapped children
raises constitutional issues, it seems likely that school board
ST attorneys may invoke these same issues in the face of teacher strikes
’ , which have the effect of excluding students from school. At least '
~° : one judge already has cited £he concept of student rights in enjoining
‘a teacher strike (Graber, 1980b). If there is a trend toward such
thinking, ¥4t may be that the old sovereignty doctrine——the historig
_ basis for enjoining public employee strikes-—gay simply be replaced
= by the new doctrine. of student rights. One purpose of the study is to
oo . trace the evolution and’ incidence of just such issues.

tion involvingdesegregatiou,student8usp:§3;bns, special education,

In the preceding ,paragraphs we have noted the reasons which

. i istorically have tended to~{nhlibit judicial and legislative attention

] . o the goncept of irreparable harm in teachey strikes, apd we have

. noted the factors now tending to enhamce such attention. If our

‘ Iysis-is correct, then current public policy should be in a state
ﬁ full of inconsistencies, contradictions, and contentiousness.

e loek at specific récent developments in the courts and the leg-

- , 13latures, our analysis is confirmed:- to-an increasipg extent-the -

.- irreparable harm issue is being confronted difectly, but in widely

‘ diverse ways. ' (- .

[ v

le

1

' . THE LAW IN BOOKS

H

. ' Earlier, we noted that research paradigms are changing. ‘Roscoe

Pound noted the d{stinction between the "law in bookg’ and the "law
L in action" and asserted the need to study both in Qr3:r to understand
. the impact of law (Pound, 1910).‘ Pound was challenging the myth that

the law appeared to be fixed and certain and that application of law

ST
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in books to particular instances was fairly automatic, predictable
and rational. Instead, he noted that social characteristics of actors
and variation In social situations resulted in adaptation and inno-
vation in the administra@on of law. Research growing out of Pound's
sepinal initial impetus (and that of the legal realists) has
acquired inqxeasingesophistication. Thus, it is important not merely
to nQte that there is a difference between the law in books and the
law In\agtion; that quici}z become$ a truism. In addition it is
important to note where guch divergences occur, how they may be ex-
plained, and-what they teach us about the social political and legal
processes of interaction.

" We first examine the law in books which pertains to the use of
the frreparable harm standard in injunction proceedings precipitated
by teacher strikes. This includes both tlwe statutes enacted“%by leg-
islatures as well as the case law growing out of adjudicated cases.
Readers interested in more detailed accounts should refer to the «
appendices. Colton (1980d) presents a state-by-state inventory of
pertinent statutory provisions. Appl#ton (1980) presents a_ compre-
hensive analysis of the treatment of the irrepardble harm standard
by the appellate courts. Case accounts of individual strikes (e.g.,
Graber, 1980a; 1980b; 1980c; Colton, 1980a; 1980b; 1980c) present
.the enacted and case law in specific states where strikes occurred.

L4
. "o
.
DR

. The Law Before Holland

Before World War II the prevailing attitude was that public
employee strikes were wrong. The harsh response of Calvin Coolidge -
to-the Boston police strike of 1919 helped propel him into 'the White
House. Even FranklingRoosevelt,‘a nominal™friend of labor, observed ,
in 1937 that goVbrnméGt employee strikes were ''unthinkable and intol-
erable"”. 1In such a climate of opinion, legislation pertaining to
strikes and injunctive relief seemed superfluous. Moreover, given
the absence of litigation concerning public employee strikes, case
law was virtually non-existent.

Things changed somewhat immediately after World War II. There
was.a flurry of post-war strikes by teachers and other public employees.
A few states responded by adopting lggisbgtion which encoded the .
established attitude: public employée strikes were illegal and were
to be harshly repressed. -New York's Condon-Wadlin Act, Michigan's
Hutchinson Act, Ohio's Ferguson Act, and Pennsylvania's Public
Employee Anti-Strike Act of 1947, for example, outlawed public’
employee strikes and eqtabiishé& sanctions so severe that public
employers later were loathe to apply them. Typically these statutes
made no provisions for injunctive relief in the event of a public =~ ¢
employee strike; evidently ordering striking public employees merely
to return to work, was deemed to be too mihi a response to a strike.

‘ .

The principal policy question at mid-century focused on the
legality of public. employee strikes rather than on the propriety of
using injunctions to halt such strikes. Where the statutes were

’
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silent, as' they were in most-states, judicial clarification sometimes
was sought. A leading’ cafe arose in.NorWalk, Connecticut. & 1946
¢ * ‘teacher strike there had been-followed by a bargaining agreemfent.
Subsequently the ‘threat of another strike, coupled with uncertainties
K regarMng the rights of the board and the teachers, led to a delara-
¢« tbry Judgement action. In Norwalk Teachegs' Association v. Board
¢ $ of Education of City of Norwalk, 83 A. 2d 482 (1951) the Commectigutt
“. ¥ Supreme Court, ostensiiy escheviing "abstract principles of law",

b4 ,,ﬁ“*nobserved that .
SRS VN \ :
" Bgder our system, the govermment is establisﬂed by and runm
P *for all of the.people; not for the benefit bf any person
% - of group. The profit motive, inherent in the principle of oy
",; ee enterprise, is absent._ It should be the aim of every

loyee’ of the govermment to do his or her part ta make
¥ it functioh as efficiently and economically as possible.
- >+ The drastﬁﬁ remedy of the organized strike to enforce the
demands o unions of govermment enployees is in direct N
- contravention of this pninciple (Norwalk:484). LN )
P
Thé court tﬁen went on to enunciate a position which remains today
as thevgft-quoted centrdl tenet of school board requests for injunc-

tive relief from teacher strikes:

a.

)

*Insthe American system dqQvereignty is inherent in the
. peoplé. They can.delegate it to a governm®nt which they
create and operate by law.- They can give’to that govern-
» ment the power and authority to perform certain duties and
furnish certain services. The government so created and
' ‘v empoweYed must employ ‘people to carry on its task. Those
Jpeople are agents of the govermment. They exercise some
. .* ™part of the sovereignty entrusted t® it. They occupy a
status entirely different from those who carry on a private
nterprise...To say that they can strike’is the equivalent
2 + of saying that they can deny the authority of government * ~
" and contravene the public welfare (Norwalk:485).

In’ Nofwalk the injynction question was mof squarely before the
cqurt. But the court, evidently oblivous to the thinness of "its
.",argument, 'nonetheless suggested g injunctive relief would be
’available to public employers
Hheright of governmeat employees tg ‘strike] usually has
. *been tested by application for an- injunction forbidding .
. the sttike. The right of the governmental body to this A
. “relief has been uniformly upheld. It has heen put on
~ various grounds: public policy; interference with govern-
- mental. function; illegal discrimination against the right
e of any citizen to apply for government employment (where
the union seught a closed shop).” The following qases do
not necessarily turn on the specific right to strike,

but the reasoning indicates that, if faced with that ques- (\\
tien, tﬁﬁ court would be compelled to deny that right to )
Lt & . v .
' . 10,

Q . ;
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rfpubIIC»enployecs. Fdr example, Perez v. Board of Police .
Commissioners, 78.Cal. App. 2d 638, 178 P. 2d 537, held

.that the board could, by rule ‘prevgpc.police officers
fron joining a labor union. 1If it could do this, it
would certdinly be upheld in an attempt to enjoin a

strike... (No a;k, 484).
)

In 1957 the -Ney Hampshire Supreme Court’ addressed the question ¢
of injunctive relief more directly Teachers in Manchester struck’/:
and the lower court approved a réquest for injunctive relief, even 3
- though it found that the strike was "conducted in a completely
peaceful manner, without violence, picket lines, disturbances or
damage to person or property.' Thus, said the state's supreme /
court, "if this strike was properly enjoined, it must be because
public policy renders illegal strikes by school teachers in public’
employment. The court, citing Norwalk and similar cases.with
approval found no New Hampshire statute which "abrogate {d] the
right of the sovereign to be free from strikes by public employees.'
Thus, held the court, it had been proper to enjoin the. strike (Citz
of Manchester v. Manchester Teachers' Guild 131 A. 24 59, New *
Haqpshire,Supreme Court, 1957). '"Public policy", discarned somehow
from legislative silegce, justified issuance of an injunction.

~

At the same time that the New Hampshire case was being-deéided,
a teacher strike in Pawtucket, Rhode Island, was being enjoined.

In geeking injunctive relief the board alleged, among other things,
that failure to enjoin the strike would result in substantial and
irreparable injury to public school students, that the school year
would be disrupted and the schools closed, and .that the superintendent
and board would be prevented from carrying out their statutory dut‘es
The trial gpurt judge observed that a strike indeed had occurred,
that the schools did not open, and thgt the educational process had .
been halted\/ He enjoined the strike. On appeal thre Rhode Island
Supreme court took note of the lower court's observations on-the
effects of ghe strike but fhen held that '"the strike in the instant

" case was illegal and therefore was properly enjoined". Evidently
then), .alleggtions and findings’ about harm were superfluous, and not
prerequisites to the award of injunctive relief (City of Pawtaucket
v. Pawtucket Teachers' Alliance 141 A. 2d 624 (1958).°

- A similar ruling was issued  a few years leler in Illinois (Board
of Education v. Redding 59 LRRM 2406, Il. Sup. Ct., 1965). In 1964
- a strike by school custodians in a mid-state district forced a shutdown
of the schools. However when the sch beard-gought injuniti
relief the local judge, evidently 4&dhering to traditiondl notions of
equity, found that the school had failed to show that the strike was
causing irreparable injury. The board's petition for injunctive
relief was dismissed. The board appealed. The Illinois Supreme
Court, .citing Pawtucket case with approval; held that

[T]o be thorough and efficient, school operations cannot
depend upon the choice or whim of its empldyees, or 'their
® ‘

.
' +
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union, or othors, “but must nepessarily be controlled only ¢,
by duly constituted and qualifiedie:hoal offiqials ( ding,
1965:2409). .o _ . ) O

: P

]

Thus the lover court’ Jvidently was, wrong dh public policy grounds. A
But the Supreme Court also-reviewed the factual recopa and it ob- *
served that . .
: r !

The uncontroverted proof .in the record here shows that : o

the normal functioning of the plaimtiff's schéols has

been impeded and obstructed by the strike...and serves .
. to demonstrate the wisdom,of ‘the majority rule that'.a

strike by public employees is illegal (Redding 1965: 2409)

N
>

r ’

The proof" cited by the court included the’ gollowing:

(1) dttendance figur®s were abnormally low, ‘a.circumstance:
vhich could indirectly affect State aid plaintiff would get
on the basis of daily attendance averages; (2) milk and
bread deliveries, as well as the deliveries of surpjus
foods, were not made to the school cafeterias when delivery-
men would not cross the picket lihes; (3) schools were not
cleaned and no persconnel were available for such cleaning;
(4) the employees of a toofing contragtor refused to cross
the picket line to cogplete repairs onq leak in a school
roof; (5) the transportation of pupils to schoél was - it
affected; and (6) the board closed the schools.

¥

[Later], between September 11 and 24 the picketing con-
tinued and the school operdted, but with the following

* deviations from nogmal: (1) cleaning was done by volun~
teers and temporarysreplacements but the cleanliness of
the buildings was below standard; (2) no personnel were
available to fire furnaces and operate hot water systems; .
(3) physical education classes had to be curtailed in the
junior high school due to lack of hot water; (4) it became
necessaryhto buy a new type of waber heater for one of
the cafeterias in order for dishes to be washed; and (5)
principals and other supervisory personnel were forced
to perform many duties aside from their regular educational
duties (Redding, 1965:2408).

"The Supreme Court remanded the case to the lower court "with directions
to enter a decree granting the injunctive relief prayed for in qon- .
formity with the views expressed herein'. But there were two views: A
one resting on the weight of the ‘legal authorities cited by the court
and the other focusing on the factual consequences of the strike.

Was illegality a sufficient justification for injunctive relief? Or
must there be, in addition, evidence of harm? The court didn't say.
Future Il1linois plaintiffs would have to argue both ways. .

12
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for public employees immediately after World War II. Then in Jﬁly

, clude agreements

i .

The Holland Case . . : ( N

Michigan was one of the states which adopted a no-strike law )

1965 Michigan became.one of the first states to’ adopt a law providing ,
for*collective bargaining for public employees, including teachers. e,
The law barred strikes, but made no provisions concerning injunctive ' ‘
relief. In.the summii of 1967.a number of didtricts failed to con- .
with' their teachers, apd when the school yedr began. .- -
more than 40 strikes erupted. An injunction isswed in the Holland
strike reached the state's Supreme Court, which then issued a very
significant decision (School District for the City of Holland . "
Holland Education Association 157 N.% 2d 206 (1968)). The court
viewed the situation broadly: » i . i
J
To the extent possible, inorder that our decision be prece-
dentially meaningful, we will discuss those basic issues
which relate to the legal concepts which we consider must ‘
govern...(Holland, 1968:208).

~

After disposing of a number of other questions the court considered,

whether the legislature's failure to privide for injunctive relief "
in the face of strikes meant that the cburts could not act. The = '

Court concluded that that could not have been the legislature's .
intent. At the same time however, the legislature could not have /

expected the courts to grant injunctive relief in every public
employee strike, for that would ''destroy the independence of the
judicial branch of government'". Having thus established a rationale
for exercising broad equitable powers in the face of public employee
strikes, the court turned to the question of 'whether...the chancellor
had before him that quantum of proof or uncontradicted allegations"
of fact which would justify the issuance of an injunction in a labor

dispute"., The court found that he had not: A ’ )
We here hold it is insuffic;ent merely to show that a \ R
concert of prohibited action by public employees has —
tagen place and that ipso to such a showing justifies ®

injunctivesrelief. We go hold because it is basigally
contrary to public policy in this State to'i;sue injune-.
tions im labor disputes ahsent a showing of violence,

- irreparable injury, or breacﬁ of the peace. ¢

—

s “ee ~ N
Simply put, the only showing made to the)chancellor was |
thqp if an injunction did not issue, the district's schools
would not| open, staffed by teachers on the date scheduled .
. for such _gpening. We hold such showing insufficient to -
have justified the exercise of the plenary power of equity .
by the forcy of injunction (Holland,- 1968: 210),
While the court failed to specify what would constitute- the necessary
"quantum of proof" it did establish that in Michigap at least, mere .
illegaligy would not warrant relief. Traditfonal sgandards of equity .
were to be applied.

¢
.
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\ , * .because they were illegal., Holland introduced a competing argument:

N e tiality" of their services; still others have' special laws \.

’ ~ -

)

Holland dranntically altered the policy issues surrounding ‘
. .teacher stril strikes. Befére Holland the Norwalk line of reasoning was
'+ virtually unchallenged in the law books: strikes were enjoinable . Ej

* | - - 1illegal strikes were not enjoinable in the absence of a showing of |
.irreparable harm, violence, or breach of the peace. In ensuing years
- then, it would be necessary for the lefislatures--to the extent that .
v, they ‘addressed the igsues at all--to treat separately the question ;
Yy of whether the strike was illegal ‘and whether it was pnjoinabfe
S Courts across the nation hegceforth could expect defendants to plead
. for judicial extension of the Holland approach. ‘
Rather than reviewing subsequent develepments in chronological .
fashion, we will review the state of the law as it existed when this
study began. _Overall the law in 1979 was characterized by ambiguities,
gaps, discrepancies, and change. Compared to the situation in 1968
when Holland was announced, the law regarding injunctiona (including
- the application of the irreparable harm standard) was far more . e
complex, and far less clear. \ .

RN

The Statutes, 1979 | e ! i ’

\

An inventory of the statutes in force at the end of 1978 re~
flects enormous diversity among states. Whem one gets down to the
level of word-by-word analysis of statutes, the diversity is mind-.
» ‘boggling. Strikeg are defined in different ways. Impasse procedures
vary. Access to the courts is constrained in different ways. Some p
states have public employee labor boards;.others d¢ not. Some have’ . 1
omnibus(laws, others categorizf public employees in terms of their B

for special categories of personnel (e.g: firefighters, §tate

employees, teachers). The main features of the statutes are charted

elgevhere; we will not repeat that work (Education Commission of the
., States,:l978 Midwest Center for Public Qector Labor’ Relations, 4979)

'
‘ B

Of particular concetn here are st
concerning teacher strikes and injunctive
~

. . ; , Insert Table Here *' ' s .
1 - - ~ < ~—-
accompanying Table categoﬂizes states in terms of three questions

b
statutdry provision;ha

-»

1. Is there a law providing for collective relationships between 5
- : : teachers and schoeol.boards? (Here we ignofe distinctions about ' .
.the type of relationships, e.g: "meet angd confer", "consult”, ., _ .

"collective bargiining", "collqﬂfive negotiations”.) . N

. . -
= [} 4

2. Kﬁp-ﬁhpre provisions concerning teacﬁer strikes’

injunctive relief from teacher strikes? .

v (*‘\ .

. , 3. Are there explicit provisions concerning -the availalility of
(7 - : ,
|
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PMVISIONS FOR INJU‘NCTIVE RELIEF

STATUTO
: » - - FROM TZA@ER GTRIKE&
é ' - : v z_k S '
) Teacher-Board v —+—Teacher-Board

Collective Rclationsl;(i:ps . Collective Relationships

F——

Authorized ~ Not Authorized .-
. (Y T L ~
y . “ - :
| COMNECTICUT . MINNESOTA, . Ohio
T Delaware NEBRASEA Texas
5 = FLORIDA NEVADA ' | Virginia ‘
. /% 'INDIANA ~  NEW BAMPSHIRE | © |
g9 IowA NEW YORK« °
. C A KANSAS N. Dal_c.ota
~a . Oklahoma
» N Q (\J
< %} Maryland . Rhéde Island — ,
, ook MASSACHUSETTS S. DAROTA ~ ’ \
w| Michigan PENNESSEE ‘
- L
i . ~ ’/ 1 5 -
“ e
£ | ALASRA : - , R
gyl pawan ' :
~ 7| ORECON ‘ _
3 & PENNSYLVANIA “.
o _WISCoNsIN »
= | " VERMONT .
i} ) ’ N
[ 4
L} . ,
e . 8 alifornia ' Alabama Migsissippi
. §,°;'§ Idaho . Arizona Migsouri |
o £ 4 Montana .| Arkansas New Mexico
) E E | New Jergey Colorado N. Carolina
2 9.5 washington ‘Georgia S. Carolina -
A 55‘ ‘ N Illinois Utahﬂ
- S ' Kentucky W. Virginia
B Louisiana  Wyoming
. . ‘
N /L il
<

« A

*Spates h'aving statutofy ptovisions &nceming the availability

“of ipjuncti.ve relief are shown im BOLD FACE TYPE. .
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As the table indicagtes, there-are sixteen states (principally in the
southeast and mountain states, but also including Illinois) where
the statutes dte'silent wfth respect to all three' questions. In.

' these states questions concerning the legality pf collective relation--
ships, strikes, and injunctive relief have been left entirely in the
hands“gf the courts; attormeys general, and local officials. In- )
three other states {Ohio, Texas, ard Virginia) the only statutes are
residuals from the 1940s, when’;eacher strikes sometimes were statu-
torily declared to be against public policy. (Among these nineteen
states in which teacher-board relationships are,not authorized were
six which experienced teacher strikes during the 1978-79 school year.
Case accounts of strikes in two of these gtates (Illinois and

. Missouri) in the Appendices (CoPton, 19804; Colton, 1980b). >

The remaining thirty-one sgates, which authorize teacher-board
collective relationships, include eleven with no statutes regarding
the availabilitypof injunctive relief‘:from teacher strikes. All
of these states alithorize collective relationships between teachers
and school boards, but the statutegfdiffer with respect to their
provisions concerning the legality of teacher strikes. Five of the
eleven states (California, Idaho, Mortana, New Jersey, Washington)
are silent on the strike question, and of ‘sourse they also are silent
with respect to the availability of injunctive relief. The other six
specifically prohibit teacher strikes, but these states also make no
! provision for injunctive relief (Delaware, Maryland, Michigan, North

' _ Dakota, Oalahoma, Rhode Island). These eleven-states then, like the
- nineteen cited above, have left it to the courts to define conditions .
affecting the availability of injunctive relief. Seven af the
eleven states had teacher strikes in 1978-79. To us these states
» . were particularly interesting, because they provided segttings where
we could study the exercise og’maximum judicial discretion in
\ ~ applying the irreparable nafhrssandard td enjoin teacher strikes.
The Appendices report case studies of strikes in three 'states in
. this group& California, Washington, and Michigan. (See Graber,
,4980c Colton, 1980c; Graber, 1980a)..4 R

te

' The remaining twenty states have adopted legislation pertaining
to the legality of teacher strikes and the availability of injunctive
~ relief in the event of such strTkes. -(Not surprisingly, all twenty
of these ,states also hdve adopted statutes providing for some sort
of collective relationships between teachers and schoul Boards.)
Statutory provisions concerning labor injunctions in these states
exhiﬂlt three distinguishable strategies. The flrst. approach e~
flects a posture of legislative disinterest: - teacher strikes are
prohibited, but the statutes do no more than provide that injunctions
may or’must be solicited in the event of a strikeé. These states
do not specifically require the courts to award injunctive relief,
nor do they discourage such awards. thing- is said about the use
of the irreparable harm sgpﬁdard in these state statutes.
} A smaller group of states, four in number, encourage the courts
: . to award' injunctive relief. Nevada specifies that an injunction
i . , shall be awarded upon a showing that a strike has occurred or will
‘ » >
B | .
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v oy
occur; here the i?}eparable harm standard is implicitly waived
;The mere existence of a strike, or the threat of a strike, justifies
,* relief. Nevada's waiver of the ha y tandard is,accompanied bys a
statement of legislatively ascertained{fact'": the continuity of
/. government .services is declared to be esseatial to the health,
safety, and welfare of the people of Nevada. fhuq, unless Nevada
courts are willing to-challenge the fact-finding caﬁabilitlgg of '
the legislature, there is no possiblity of finding that a teacher
strike does not impair.an essential service. Florida's statute is
similar. Iowa is much more explicit with respect to the harm
standard. Its statute specifies that ."the plaintiff need not show
that the (strike) would greatly or irrepatably injure him." Maine's
statute similarly provides that "ameithe allegation nor proof
) of unavoidable substantial and irreparable injury' is required as a
) prerequisite to preliminary injunctive relief In "these states
then, it appears that the legislatures have taken steps to head
off Hollandttype decisions wherein the courts .might withhold
* © injunctive relief on the basis of an ingufficient sh®ing of
irreparable harm. But differently, where there is a clear legisla-
tive intent to assure that teacher strikes are enjoined, the irrepa-
rable harm standard may be- stacutorily removed as conq;tlon for the
award of relief. ' . 4

The remaining six states (Alaéka‘Hawaii Oregon, '‘Pennsylvania,
Vermont, and Nisconsin) grant teachers the righf to strike under
certain circumstances. Of particular interest, from our point ofs
view, is the fact that all six states permit otherwise-legal strikes
. to be enjoined upon a finding of some sort of harm. - —
~ : »
None of khe.siﬁ states has légalized all teacher strikes.
Instead, each state has created a '"window": a teacher strike is
legal only‘if certain precénditions are met, and it remains legal
only so long as certain consequences are avoided. Generally, the
preconditions are designed to assure that collective bargaining pro-
cedures are followed before a strike is initiated. Where strikes
occur outside the permitted area, they are illegal and enjoinable-in
much the same' fashion as in other states where strikes are illegal.
st ;  (The statutes in some of these states--particularly Vermont and
* °  Alaska--are somewhat ambigous regarding the distirmctions between
legal and illegal strikes, and the conditions for injumctive telig\\
in both. See Colton, l980d)

Pennsylvania 8 statute provides one of the clearest descrip—
tions of the procedures to be followed in seeking to enjoin an
otherwise-legal strike: . - -

If a strike by public employees occurs after the collectivg
bargaining processes set forth in section 80} 4nd 802 of
Article VIII of the act have been completely utilized and
exhaustéd, it shall not be prohibited unless or until such
a strike creates a clear and present danger or threat to
the health, safety or welfare of the public. In Such cases
the public employer shall initjate, in the court of common
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pleas of the jurisdiction where such strike occurs, an action
for equitable relief, includipng but not limited to appropriate
7/ {njunctions angd shall be entitled to such relief if the
. gourt finds that the strike creates a clear and present
danger or threat to the health, safety or welfare of the .
l public.. Hearings shall be required before relief is granted
under " this section and notices of the same shall be ‘'served °
in the manner required for the original process with a
duty imposed, upon the court to hold such hearings forth-
with (Pa. Stat. Ann.  title 43 SI101.1003 (Purdon)).

The statutory language in Alaska and Oregon is%very similar..
Wisconsin apd Hawaii also are similar, except that they omit the word
"welfare". | In Vermont an otherwise legal teacher strike becomes-en-
joinable if it presents "a cleay and present danger to a sound prp-
gram of school education which 'in the light of all relevant circum-
stances it is in the best public interest to prevent”. Thus Vermont -
is the only one of the six. right-to-strike states which explicitly

N,

directs attention to the relationships between strikes and educational

programs. .

.

ﬁone of the six 'statutes mentions irreparable harm, per se. Yet ,

the phrase "clear and present danger to the public ‘health, safety,
and welfare" (and the variants of this phrase) seems to be closely
akin to the irreparable harm standard. However the task of ascer-
taining meaning is not (fortunately) ours; it belongs to plaintiffs,
defendants, their attorneys, and the courts.

A%
Case Law, 1979

QIn the years following Holland case.law deveroped rapidly, as?
the increasing number of*teacher strikes spawned more and more liti-
gation, and as teachkrs and boards sought court clarification of
uncertain points of ©law. (At the same time it should be noted that
frequently the parties seek to avoid such clarification, evidently
figuring that an adverse decision would be worse than continued un-
certainty.) In most jurisdictions it wag-the Norwalk view, ratheg
than the Holland view, which prevailed. ‘ In a Delaware case, for
example, the teacher defendants urged thé trial court to accept the

Holland atandard. The court would not. The Holland philosophy, said
‘the court

- v

is contrary tqQ the judiéial experience in the State of Dela-
ware, and contrary- to our /clear precedents. Second, a re-
view of our precedents in light of (Holland) only emphasizes
the wisdom of the Delaware decisions and the extremely shaky
foundations suggested by the reasoning of these three cases,

Delaware law is clear. We have...recognized in judiecial
opinion the general common law rule that, even in the absgnce

of an express statutory provision, public employees are
denied the right ta strike.

18
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...In cases of illegal strikes by public employees irrepa-
rable haph would generally seem apparent from the inter-
ference with the rights of others by 1llegdl acts (State v.
Delaware State Educational Assoclation, Del. Ch. Ct. 323
2d 868 4 (1974)) .

;o
- A’'recent New York case follows roughly the same logic, and reaches a

&

similar conclusion:
(Teacher) defendants...contend that the temporary restraining
order and the preliminary injunction...were invalid. With
respect to the temporary\:;straining order defendants-allege
that there was no proper showing that such relief was |
justified We have, however, examined the affidavit sub-

mitted in support of that order and find that it estdblishes
that a strike by defendants was threatened and that if

such a strike occurred, irreparablé harm would result. Under
- the terms of the Taylor Law the e threat of a strike is
suffient to warrant thle grant of the temporary restra;n{/; -
order (see Civil Serwice Lats, 211). Nor was the alleged

lack of factual .allegations relating to the extent and
irreparability of the harm fatal to the applicaq}oﬁ. By

its very nature a strike by public employeées constitutes

an "irreparable injury" to the public order and welfare

(Buffalo Board of Education V. Pisa, 839 N.Y.S. 2d "938

(1976)).

A California Appeals court, when faced with-a request to void an in-
junction because it had been issued on the basis that a "strike by
school teachers is per se illegal witheut the proper showing of
irreparable injury to justify equitable relief," rejected the argu-
ment out of hand, citing other cases which had held that the question
,of legality was decisive. (Los Angeles Unified School District v.

United Teachers, Los Angeles, 24 Cal. App. 3d 231 (1972)).

Nonetheless, the idea set forth in Holland did gain some adlferents.
In the period after 1967 there were two lines of cases which indicated
that mere illegality would not justify issuance of an injunction.
The first line of developmentg was stimulated directly by Holland.
The cage served as precedent for new legal doctrine in Rhode Island,
New Hampshire, Wisconsin, and Idaho. The second line.of case law
development was stimulated by the statutes incorporaqdng the '"clear
and present danger"” doctrine as a standard for enjoiniﬂg otherwise
legal teacher strikes. It is useful to trace these two developments
separately. ¢ ’

The Holland-Type Decisions. In 1973 .the’Rhode Island Supreme .
Court, after affirming its earlier holdings that teachers did not
have the right to strike in the absence of legislative authorization,
and that the courts can enjoin strikes, observed that it did not
follow that "every time there is ‘a concerted work stoppage by public
employees, it shall be subject to an automatic restraining order"

’,




School Comnittee of Westerl v. Westerly Teachers Association 299 A. -
« 2d 441 (1973). The court took note of the state Rules of Civil Pro-
.ceduxe which specified that ’ oo ~ .

no temporary'r!etraini g order shall be granted without
notice to the advetie’;arty unless it-clearly appears from
- specific facts by affidavit or verified complaint that -
irreparable harm will result before ice can be served
. and a hearing held (Westerly, 1973:445).
*H
The court acknowledged that the plaintiffs had filed a’ general affi-
davit averring that the schools wouldn't be opening is scheduled, and’
that irreparable harm would ensure. But, said the court v

[y
. L]

...the mere failure of a public schobl system to begin its <
.8chool 'year on the appointed day cannot be' classified as a
catastrophic event. We aré...aware that there has been o
public furor when schools are closed because of inclement
weather, or gn the day a presidential condidate comes to
town, -or when the basketball. team wins the championship.
The law requires that the schools be in session for 180

days a year...There is a flexibility in the calendaring of
the school ._¥yea% that not, only permits the makeup of days
which might have been missed for one reason or another but

///'umy also negate the necessity of the immediate injunction

which could conceivably subject some individuals to“the
court's plenary power of contempt (Westerly, 1973:445).

The court found the evidence inihfficient.to warrant a temporary
restraining order under the rule requiring a finding of irreparable
harm, and the TRO was quashed. However the effect was simply to
.render TROs more difficult. In two subsequent cases the Rhode
"Island Supreme Court reviewed preliminary injunctions which rested
upon lower court findings of irreparable harm;. in both instances
the court declined to review the fact-finding below, evensthough
the court noted that in one case several experts had tezzified that
- the strike had not and wouldTnot produce irreparable . Aﬁﬁleton
(»980) surmises that the court may ¥gve been less interested in the
matter of irreparabile harm than in the effect an injunction might
have on the bargaining process. Thus, while it appedrs that the
irreparable harm question must be argued in anti-strike injunction
cases in Rhode Island, it is not clear how tBe lower courts handle
the problem. Data on that point would require study of trial court
proceedings. ’ ) ‘

’

‘
.

\ ) In 1974 the New Hampshire Supreme Court took up the Holland
banner in Timberlane Regional School District v. Timberlane Regional

- Education Association (317 A. 2d 555). Reviewing (and upholding) a
lower court's refusal to issue ap injunction against striking teachers,
the court noted that

«

The injunction is an extraordinary remedy which is only
granted under circumstances where a plaintiff has no
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adequate remedy at law and is likely to suffer irreparable
harm,ymless the conduct of the defendant is enjoined.
The availability of injunctive relief is a matter withln
i , the sound di!‘ret;on of the-court, ‘exercised on a consid-
' ratjon’of all the circumstances of each case and controlled
T fy e ed principles o.equity (Timberlane, 1974:558)..

I

- Citing Holland and Westerly, the court opined
Accordingly, it is our view that in deciding to withhold
an injunction the trial court may properly consider among
other factors whether recognized methods of settlement
-'have failed, whether negotiations have been conducted in
~good faith, and whether the public heaIth, safety and . . Q'.
1fare will be substantially harmed if the strike is
allowed to continue: (Timberlame, 1974:559).
1 . .
(0Of particular interest here is the court's apparent equation of
the terms "irrpparable harm" and "whether the public health, safety’
and welfare 1 be substantially harmed'".) As Appleton (1980)
notes, the ngﬁerlane case adds little clarity as to the factual
basis for finding irreparable harm. However the case'brought to
* thre® the number of states whose appellate courts strqésed the need
to consider harm before-enjoining teacher strikes.

In 1975 the‘%}sconsig Supreme’ Cpurt held Sgat illggality alone
.did not warrant -injunctive relief; Jt also was/necessary to find
- irreparable harm (Joint School District No. 1 v. Wisconsin Rapids
Education Association, 234 N.W. 2d 289). In the case before it,
the court found that the lower court had properly conside;sd the
. irreparable harm standard, and had not abuged its discretion in
T“Mfinding facts sufficient to warrant relief:

In ordering the tanﬁorary injunction, the trial qgurt

-

concluded that irreparable harm was shown by the following °
J factors: (1) the illegal nature of the strike; (2) ina-
bility of the board to operate the school system and
. thereby meet its statutory duties and responsibiljties
to the taxpayers in the school district;- (3) inability
of the students to obtain the benefits of -a tax-supported
educational process; (4) ‘possi loss of state aids; (5)
inability of parents to comply With statutory responsibity
to educate their children; and (6)Fcangellation of athletic
events and other school activities .(Wisconsin Rapggg,'
1975:299).

(The teachers' association did not dispufg the lower court's findings
sof fact, but contested,jthe ¢onclusion that the facts amountfd to a
situation involving ir;egarable harm.) The Supreme Court sustained
the lower c ‘ruling. However, as Appleton suggests, it is'not
apparent that-the facts .below were not similar to those that would
accompaﬁy any . teacher strike, and so the court may have done little
more than equate the existence of a-sttike with the existance of
irreparable harm. !
-




‘One further feature of the Wisconsin case warrants notice. Like
Timberlane, it appears to establish some sort of equivalence between
the concept of irreparable harm and the concept of harm to the plblic
health; safetyfahd welfare;: , b

g_-\”;ye conclude in this case that immediate and serious harm

'
.

o to’ public health and safety was not appare€nt and that an

, injunction should issue only after a showing of irreparable

;) harm dependent upon the facts and circumstances as shown
at the hearing (emphasis added) (Wisconsin Rapids, 1975:
301). - ; .

£

. In 1977 the Idaho Supreme Court emhraced the Holland principle
in School District No. 351 Oneida Cit . Oneida Educational Associa-
tion (567 %y 2d-830). The court ¢issolved an‘injunction which the
trial court had issued without a hearing. '"Mere illegality of an
act," said the court, "does not require the automatic issuance of

an injunction". Citing Holland, Westerly, and Timberlane, the
Supreme Court noted that the lower court had refused to hear evidence
relating to traditional equity defenses. The opinion indicated

that the court was particularly interested in defenses concerning

the plaintiff's alleged failure to adhere to mandated bargaining
.procedures; whi?® the court made no specific reference to irrepa-
rable harm, it did indicate that fact-finding on such matters would
be in order before relief could be granted. B

Summarizing, in the years following Holland .appellate courts in
Rhode Island, New Hampshire, Wisconsin, and Idaho embraced the
notion that traditional equitable principles--including the irrep:—
rable harm standard-—ought to be applied in situations where plaid-
tiffs sought to enjoin illegal teacher strikes. However -im none
of.these states is 4t possible to discern (from reported appellate
cases) clarity regarding the question of what gonstitutes irrepara-
ble harm. That matter is left to the lower courts.
- The "Clear and Present Danger' Decisions. As noted previously,
six states had, by 1978, adopted statutes which attempted to limit
the use of injunctions. Alaska, Hawaii, Oregon, Pennsylvania,
Vermont, angd- Wisconsin all adopted "limited #fight-to-strike"
statutes which provided that certain teacher strikes could not be
"enjoined unless there was a court finding that they presented a
danger or threat to the public health, safety, or welfare. (The
exact wording varied from state to state.) The development of case
law 4fi these states would, presumably, case light upon the meaning
of the terms, and their difference, if any, from the traditfonal
"irreparable hamm" phraseglogy. However the courts camnot make laws
until they are presented with cases. As of mid-1979, there had
been no appellate cases applying the injunction provisions in four
of the right-to-strike states, (Alaska, Oregon, Vermont, Wisconsin).
One case reacfled the appellate courts in Hawaii, but the strike was
deemed to have occurred in violation of the statutory prohibition,
armd hence was enjoinable’ on that ground rather than on the statute's

-
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" “public health or safety" language, (Hawaii Public Employment )
‘Relations Board v. Hawaii State Teachers Association 511 P. 2d 1080

(1973). , , ) v

I'd

y ~— . Pemnnsylvania's statute, unlike the othersy has been the fubject

of repeated 'judicial scrutiny. Appleton (1980) and Graber (1%80b) . *

= - - - have provided detailed analyses; here we simply summarize. The -
language of, the Pennsylvania statute, it will be recalled, «pecified
that an otherwise legal sttike could not be enjoined ''unless or '
until such a strike creates agclear and present ddnger or threat
to the health, safety or welfare of the public.”" As Graber points
out, the origins of this phraseology are somewhat obscure. In’
practice however, it appears to be the functional equivalent of the
irreparable harm standard. o

In view of the large number of teacher strikes that occurred
following passage of Pemnsylvania's Act 195 in 1970, it is hardly
surprising the injunction actions: accompanying these strikes soon
found their way to the dockets of the state's appellate courts. .
The first and most significant*of these was Armstrong Education
Association v. Armstrong School District (291 A. 2d 120, Penna.
Commonwealth Court, 1972). When Armstrong teachers struck, the
district promptly sought injunctive relief. In subsequent hearings .
district witnesses offered a long list of consequences of the strike:

-—possible loss of state aid if missed school days could , R .

not be made up by June 30; . ’ ' -
-—cancellation of extracurricular activities and varsity - B , ES
; sports; ’ -
<

—-potential interference with teacher workshops;

Ve ~

-~problems with obtaining bus drivers;

-4 ——interruption of routine dffice procedures; and
ﬂv -
~~harassment of school board members.

y

On the first day of the strike the trial court declined to issue an
injunction, asserting that it would be premature. However two weeks
later an injunction was issued, as the court found a clear and pres- -
ent danger or threat to the health, safety, or welfare of the public.
On appeal the Commonwealth Court reversed the lower court and dissolved . .
, the injunction.: The appellate court reasoned that the strike's , '
& effects upon the schopl program were '"inherent in the vary nature of ._ .
any strike by school teachers", and that the legislature could not :
» have intended that such effects would constitute grounds for injunc- N
tive relief. As to the harassment of school board members, there
were other averniues of relief available. The court's mdst significant
) language concerned 1l%ss of state aid: -

~»
.
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The danger that the District will lose state subsidies
because of a strike could be proper grounds for en n;f
the strike if such danger were "clear and present .If
the strike lasted so long...that any continuation would
make it unlikely that enough days would be available to
make up the 180 required, the teachers could be properly
enjoined from.continuing it.. At.the time of the last -
hearing however, the strike had lasted only 12 days, and ' *
the District had 20 days available in June plus 19 holi-
days ' dates which could be used to make up 'time lost...If
a strike is to be enjoined on the basis that insufficient
makerup time actually will exist, the strike must at the
very-least have reached the point where its continuation

-i‘;UId make it eipher clearly impossible or extremely dif-

cult for the District to maké up enough®instructional
days to meet the subsidy requirement within the time
available. This strike was far from that point whéh the
/  Court below enjoined it (Armstrong, 1972:125).

Thus the court found a convenient mechanism--the calendar--for
ascertaining whether or not there was a clear and present danger or
threat to thé health, safety or welfare of the public in Pennsylvania.
Other consequences of strikes might be inconvenient, but they were
not, at least in the Armstrong setting, suffjicient to warrante

_injunctive relief. 'Appleton (1980) notes an interesting apomoly -

inciden® to the Armstrong opinion: the crucial determinant of
enjoinability-~loss of state aid--is compensable, i.e. measurable
and reparable. In that sense the clear and present danger test, as
applied in Armstrong, seems inconsistent with the face meaning of
"{rteparable" harm. V4

}

The importance of the 180~day yardstick subsequently-was reit—

' -erated in the Bellefonte case (304 A.2d 922, Pa. Cmwlth. Ct., 1973)

and the Bristol case, (322 A. 2d 767, Pa. Cawlth. Ct., 1974), vhere § .
review of lower court injunctions seems to have turned on the question

of whether the injunctions were issued before or after the expira-

tion of the calendar date at which 180 days still ‘could be scheduled. e

Although a dissent in the Bristol case accuses them of having

. done so, Pennsylvania's appellate courts have not quite established

the 180-day rule as the test for enjoinability. An injunction is-

.sued in a Philadelphia strike rested, in part, on the threat of

increased gang activity, expendituxes for security medsures, and

the threat of financial damage to an already debt-ridden district.
(Pbiladaiphia Federation of Teachers v. Ross, 301 A. 2d 405, Pa.
Cmwlth. Ct., 1973). Moreover in the Bristol case the court appeared
to go out of its way to note that the inconveniences inevitably

.associated witha strike could cumulate to such an extent that an

»

injunction could be warranted.

Excerpts from two dissents <n the Bristol case provide apposite
transitfons td the second main portion of our report, concerning

,actions in the trial courty: - . ' N
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o -...Nothing written here is intended to be critical of the
e : court below since its role is a most difficult one. The
words of the applicable statute and the reported pronounce-
ments of the appellate gourts, on the one side, and the
. exigencies of the situation that confrants him, on the . .
, * " other side, make his moment of decision 3-most unenviable
one. Being the pdrent of a child enrolled in a school

. _ district that...experienced: the ordeal of a school strike,
v I am well cognizant of the many community pressures, added
to the assertions of teachers and school board, that center

: on the chancellor. (Mencer dissent, Bristol:773). 4

I [ Y

As I view these disputes between school digkricts, teachers,
labor unions and taxpayers, no one really/represéngs the
. int®gests of the students, who are the beneficiaries or -
. victims of the disputes. In addition to other rights they.

. may have, students have a constitutional right to a thorough -+ .
‘o and efficient system of ptlxblic education... (Kramer 'éisset}t,

Y /" Briseel:774). *

*

» Summary: - Irreparable Harm in the Law Books, 1979

: At the beginning of the 1978-79-school year--the fochl period

\ of this study--school boards in a majority of states were on solid v
. legal grounp 4n seeking injuncgive relief against teacher strikes.

. In most states teacher strikes were unlawful, either by virtue of

’ statutory declaration or Judicial interpretations of established
doctrines such as "sovereigaty." Moreover. in mogt jurisdictions
injunctive relief eould be obtained simply -on a. factual showing that
a strike was imminent or in progre§s; there was no nécessity td prove
that the, strike was creating irreparable harm, although pro forma
declarations to that effect were needed in many jurisdictions.

Against this general background of confidence in the ready
availability of injunctive relief there were three principal sources
. of legal uncertainty. First, there were the six "right to strike"
states, where it would be necessary to prove some sort of danger or
threat to the public before an otherwise legal sté@ke could be
enjoined. Second, in a handful of states—Michigan, New Hampshire, -
Rhode Island, Wisconsin, and probably Idaho--the case law had estab~
. lished that mere illegality might not suffice as. a basis for securing
. e injunctive relief. Traditiomal equitable standards, jncluding the
need to show irreparable harm, might be invoked by the courts. But ¢
> in view of the meager volume of cases, it was not at all clear what
these traditional standards entailed. Third, in some states neither
the, legislatures nor the courts had directly, addressed the question

~ bf the availability of injunctive relief. If.€he courts in these
states adhered to the mainline pattern--illegdl strikes are enjoinable
without a showing of irpeparable harm—there would be no problem in
. obtaining court relief. Still, there always was the possibility
*  that the courts in such states Elght spring a surprise. As will
., become apparent later, attorneys for school boards invest substential
energies in attempting to head off surprises Jf this sort, and
, teacher association attorneys do their best to encourage the courts
e ™
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. . .
to deviate from the fain pattern. The &rreparable harm stan;lrd,
as we shall see, provides ohe of the vehiclds for waging battle.

\ ¢+

. LI TEACHER STRIKES: 1978-79

|- ! :
The research reported_&ere vds conducted during the 1978-79
school year. At the inception bf the study, based on past years' _
experience with teacher strikes, we estimated that roughly 1% of the
nation's 15,000+ school districts would have strikes (see Coltgh,

- 1978). That 1is, we -anticipated spmewhere between 100 and 200 strikes.

Further, we anticipated that a majorfty of -the strikes would occur
during the first.moqth of the school year, and that a majority of
strikes.would-occur in the four states of ﬁlchigan, Ohio, Illinmois,
and Pennsylvania. As things. turned out, experience was well within
the predicted range. There were 158 strikes, including 90 in the
"big four" states. More than half the strikes occurred before
October. Twenty-three states were affected. Some of the strikes
hit the nation's largest cities--Cleveland,’ St. Louis, Washington
D.C., Wilmington, Indianapolis, Louisville, New Orleans, Seattle,
and Porfland. Some strikes were particuldrly long and bitter, e.g.
Levittown, N.Y. and Bridgeport, Connecticut.

. <7

A mgjor research task was to logate and monitor teacher’strikes
which occurred during 1978-79. We needed to identify all strike
sites so that we ‘could conduct amailed survey of affected districts,
and ve needed to locate sites where field studies could be conducted.
As if turned out, the task of monitoring strikes was extraordinarily
difficult. There is no central natlonal agency which has a reliable
system for quickly fdédntifying strike sites. Informatgon gathered by
state and national professional associations, and by {tate and national
government agencies, contains serious discrepancies. Some are tracea-
ble to differing definitions of what constitutes a strike. Some
are traceable to gaps in informatiom sources. The basis for our owmn
calculation that there were 158 strikes is set forth in a teéhnical
appendix (Graber, 1980d). . ’

y
. \ ‘ . a
The .survey instrument was designgd to obtain descriptive informa-
tion cdhcerning each district'd view of, and experience with, injunc-
tion proceedingsy Questionnaires were completed by 1M9 districts, or
827 of the districts which experienced strikes. Among the respondents, -
91 districts (71 percent) reported tagt EE:y consideregd seeking in-
junctive relief,/58 (45 percent) tooK the™step of authorizing court
action, and 5] A40 percent) actually filed a petition with a court. .

Survey Summary

ts reflefted a high degree of confidence that the court
-injunctive order if requested (83 percent) and that

’ espond
would issue

the court order would be enforced (71 pefcent). Despite this favora-

ble assessment of court action, 60 percent of the districts did not

"go to court. Those who decided against court action were much less
sure that teachexg would comply with the orders of the court. They
o\
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' were also more likely to "believe that the dispute would be settled
befors the court could effectively intervene and that court gction
s would delay resolutién of the impasse. .

In the 51 districts which filed a petition with the court, 22 ex
parte proceedings were held (defendants were given no opportunity to
present their case); in addition, 40 show cause hearing were held,
allowing a full airing of the positions of both sides. Judges granted
' 85 percent of requests heard 4t ex-parte proceedings and 81 percent
‘of injunctions requested at show cause hearings; in the remainder of

+ the cases, the judge denied the request for an injunction. In 28 .
"~ instances in which injunctions were granted, court orders restrained
picketing, compliance was secured in 14 (50 percent)

‘In 31 instances, judges drdered teachers back to work; however,
compliance was secured in only 11 instances (36 percent). If" two of
every three instances, teachers defied court orders that they return
to work. Among the 20 ‘cases of non-cowpliance with back-to-work orders,
boards authorized contempt proceedings in 18 and filed contempt motions
with the court in 16 cases. In 1l cases (69 percent of contempt mo-
tionﬁnfiled), the judge found the teachers in cdntempt; in nine cases
(56 percent) teachers were fined and ip 5 cases (28 percent) teachers

. were jailed. In two additional instan®es, the court found teachers
iq~£ontempt on its own .motion; teachers were fined in both instances
,and jailed in one. e
One of the reasons why boards say they hesitate to go to court
is that the judge will become involved in the case in ways they have
not requested. In our group of styikes, the judge directed parties to
engage in additional negotiation in 25 cases and set up alternate or
neutral meeting sites in 11. Also, in two instances, the judge
ordered ‘the board to fire teachers who had been found in contempt, a
move which the board resisted. In an additlonal strike, the judge L-
ordered reingtatement of 'the previous ntradt whilé negotiation \
continued again entering what thi\oo felt\wds its jurisdiction.
N . .
"  Nevertheless, districts which went to court generally reflect
positively on their experience. Nearly half felt the.court was edther
"indispensable' or "of substantial assistance" in thesgesolution of
the dispute. Seventeen reflected that the court had been "of some
agsistance.” Five rgported the court of "no assistance" and 3 in-
dicated the court had "complicated negotiations and made resolution
difficult.” . ’

Resbondents were queried as to whether they would recommend court
action to the board in some future strike. Of those whg went to caurt,
41 districts (80 percent) would "definitelyV or "probably" do~so again.
Given that in some 80 percent of cases, districts received injunctions,
such satisfaction with court action is not surprising: Similarly, 4 d
districts (58 percent of thgse who did not go to court) would not
recommend doing so next time. What is surprising is that 30 districts
(42.4 percent of those who did not go to court, have had second
thoughts and would "definitely" or "probably'" recommend-court action
in’ a future strike. Additional survey findings are presemted in
Graber (1980d). 'y
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. Case Sulnarifs Tt
Technical appendices present detailed accounts based on field
studies conducted at several strike sites during 1978-79 (Colton,
1980a, 1980b, 1980c; Graber, 1980a, 1980b, 1980c). Here we merely
summarize the main outlines of these reports, giving particular a
attention to the place of the irreparable harm standard in each
strike. The first two strikes summarized here gave practically no
attention to the irreparable harm standard. In the next two (Daly
City and Sedttle) plaintiffs at least took the trouble t§'file
affidavits, but the injunction proceedings did little mo than ™=
acknovledge the allegations of harm. ‘'The final two cases, Warren
(Michigan) and Butler (Pennsylvania) were the settings for the most
-highly developed treatmerdt of the irreparable harm standard.

v

’a

. ‘ )
St. Louis, Missouri. The St. Louis Board of Education exhibited

near-classic use of the labor injunction. Teachers voted to strike

on a Sunday. The next day-—a 'school ' holiday—board attorneys quickly

sought and obtained an ex parte oxder restraining the strike; the -

petition on.which the order was based alleged, among other/things,

that failure to enjoin the strike would result in irreparaple harm.’

But the nature of the harm was scarcely' specified; data supgorting

the petition merely demonstrated that a strike was imminent.

<

The teachers paid the order little attention. Heavy picketing

forced closure of the schools.” Nine days later the school beard, ,
evidently persuaded that court.action would not end the serike,
withdrew its petition from the court. Weeks later a parents’ suit
forced the board back into court as an unenthusiastic co-plaintiff.
Another injunction was issued, again without any showing of harm.
Teachers defied the .new order, and settlement was reached before
contempt proceedings could begin. ’

Collinsville, Illinois. In Collinsville the school baord was
split in its views about the desirabigity of going to court. A
union -member and a teacher on the board voted against a motion to
seek injunctive relief. Nonethele‘ papers were filed. Although an
ex parte order was not issued, a hearing was quickly scheduled. The
board, through its petitiom and through brief testimony from district
officials, alleged that, the strike was irreparably harming the
district, in that it was unable to perform its:duty of aperating
schools.. The teachers' attorney, after perfunétory cross examina- -
tion, announced that the board had produced "ndt one scintilla of .
evidence" of irteparable harm.- But he pade-nc effort to prov¥e that
the strike was not harmful. The court/:zund harm anyway, and enjoined
the strike. Teachers defied the court's order, and contempt motions
were filed. However settlement was veached before contempt hearings
began, d the motions subsequently were withdrawn.,

N A
, Daly City’ California. Teachers, struck at the beginning of thd
school year in Daly City. Salary increases and @ new contract were
tied up in disputes about the disposition of "bail-out' money pro-
vided by the' state in the wake of Proposition 13, and by disagreements
over funds which the teachers maintained were available in district
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t . .
reserve accounts. Substitute teachers were employed by the district
and the Schools were kept open with limited programs in operation.

, Picketing was intense. After a week the district sought an injunc-
tion agaiﬂat picketing. The petition for relief asserted that a
showing of irreparable harm was not necessary under California law,
but nonetheless included allegations and supporting decllarations -that
the pitketing was creating irreparable harm. A temporary restraining
order limited picketing Subsequently a hearing wasg, held, and a

T temporary injunction issued following submission of more detailed

) affidavits concerning harm. However these affidavits appegr to have

served proceduzal needs$ and included little hard evidente of harm.
The teachers' attorney did not contest the district's declarations
about 'harm. Board sources indicated that the judge in the case,
unhappy with the Board's negotiating posture, directed further
negotiations with the tgachers. However progress towa:d settlement

- was slow, and teacherp’/defied provisions of the court's injunction.
A settlement finally was reached.two weeks after the injunction was
issued. .

.Seattle. Seattle was one of ten Washington districts hit by
teacher strikes at the beginning of the 1978- 79 school year. Yeither
statutory nor case law provided -unambiguous direction concerning,
irreparable hatm-and injunctive relief. The statutes neither authorized
nor prohibited teacher strikes. The leading case, which involved. |
municiﬁ!l dock workers, clearly permitted injunctive relief, but Ny
it was not clear whether the relief was based on common law prohi-

L4 bitions against public employee strikes, pr on the damage caused by,
such strikes. Teachers, anticipating that the board would seek
injunctive relief,’ prepared to challenge thefboard's irreparable
harm claims by prepdring affidavits based on their experience in-a
two-week strike in 1976. The strike, the:teachers claimed had nog
resulted in irreparable harm.

)

~

3

The Board delayed filing its request for relief, thus weakening
the teachers' defense. e board filed it own affidavits showing
harms~ In additign, of €ourse, the board's petition claimed that it
need not show irveparable harm, for strikes were per se harmful. By
the time a hearing was held on the Board's request for an injunction,
the strike was three weeks old. , A group of parents had sought standing
in the case, and while their r est was denied, their affidavits
conderning the harm caused by the strike were adopted by th¢ Board:

‘4 1

. The court's decision was based on the affida;its led by the
board and the' teachers, legal briefs, and oral argument by the attormeys.
No one testified. The court held that harm need no% be shown under
washington law. The teachers' claims of unfair labor practices by jgpe
board belonged elsewhere. and were not germane to injunction request.
The strike was illegal and hence enjoinable. Howeyer, the court noted,
it seemed obvious that the strike was harmful, particularly with
respect to handicapped children. Ironically, the court's observations
about handicappged children appear to have.been based on information
drawn from oné of the teacher's affidavits, rather than the board's.

»
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Seattle teachers voted to comply with the court's order.

) -

Warrcg Michigan. ‘A three-week teacher strike delayed the
v .opening of the 1978~79 school year for the 29,500 students of the .
Warren Consolidated School District. Teacher strikes are illegal
in Michigan, put the famous Holland decision of 1967 established the
precedent that illegal strikes es shquld not be enjoined unless there
. . was an adequatc ahcwing of irreparable harm. . ’

A week afteg the strike began the school board sought injunctive
relief. The all-day hearing which’ensued provided (along with the -
strike in Butler, Penmnsylvania) this study's best example of. the use
of the irreparable harm standard in a teacher strike injunction
proceeding. o »

In the Warren case Board attorneys carefully prepared court
documents and testimony arguing what.a teacher source called "a
normal litany of harm." Board witnesses testified that the Board
was harmed in that it was unable to carry out its constitutio N
and statutory duty to provide education, that there was a threat
to the capacity to provide 180 days of instruction and that the
strike was incurring increased operating expenseg and other financial
" harm. But theé chief focus of plaintiffs' arguments as to irreparable
harm was on the harm the strike was causing to students. Students
ware being deprived of edycationial opportunity; they were being given
the example of {llegal behavior by teachers; the strike would have
adverse effects on attitudes to, learning, a variety of programs (for
drop-outs, special education, extra-curricular activities) were being
threacened, and the intensive scheduling of make-up d necessitated
.by a continuation of the styike would be adverse to effective learning.
The Board did not argue harm to the community or the public although
the judge later ,concluded that harm was being incurred by those
segments of the population. I .

4 In cross-examination, teacher attorney Eli Finkel challenged
some of the Board testimony. ' He secured admission that the district
was still two weeks away from the date on which attendance could be
counted for state aid purposes, inferring thereby that harm had not yet
begun to occur.’ In addition, he established that the district was
, still a month away from the time when the 180 days of instruction
could no longer be scheduled (if holidays and the month of June were
used for make-up days.)

Teacher sourceg indicated that they felt the Bogrd's inability
to furnish evidence of harm by citing\educational studies authori-
ties was the weakest aspect of the ecasp. (They referred to‘atements
made by plaingiffs as 'conclusory allegations,” opinions which were
not substantiated by evidence.) Again/and again, WEA Attorney Finkel
asked for citation of professional studies and authorities to back
up statements being made by, schopl personnel. ‘But they could cite
none, nlthough they indicated that, given time in the library, they

: would be able-to find some.

- -
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The tu;hers case that harm would not occur as a result of
a teacher strike had a scholarly base but it was risky. The witness
for teachers cited studies and authorities indicating that schooling
had little measurable impact on student success or failure in life.

An- absence because of a teacher -strike should therefore not’affect
pupils adversely. This i3 a two-edged argument, likely to undercut
the position of teachers in some future argument over the importance’
of their contribution to 4he lives and learning outcomes of children.
Teacher sources admitted they were uncomfortabde in using that ap-
.proach but used it nevertheless.

Teachers also used the example of several learning programs and
variant class schediles in other countries to establish that learning
could occur even 1if the five-day-a=~week schedule were not fdllowed. '{k
And they cited-a study made during an eight-week Pennsylvania strike
in which there were no differences in scholastic achievement between
those who had been in school and those who hadspeen out during the
entire strike. This was perhaps their most persuasive refutation of
harm, but it received little. attention.

. Judge Cashen was then left with a battle of the experts. Learned
men had testified on both‘sides, they were far apart in their assess-
ment the consequences of che styfke and on the existence of harm.
Inde udge Cashen noted, "Their discord in agreement is unbelievable"
(framscript, Warren, 1978:116) . The judge 4id not note that the -case

of the teachers had been substantiated by scholarly evidence while

that of the Board had not.” That quality of evidencebwas apparently not
—decisive for him. For him, there had been harm to the teacher-student
interaction process as exemplified by a student with a sign saying,
"Fire my teacher.”" That erosion of relationship seemed to epitomize the
existence of harm for Kim. In addition, he found that there was harm '
to the Board, to teachers and to the community. The public was being
deprived of services for which they were paying To secure those
services, the judge issued the injunction.

In summary, the preceden; of Holland that an injunction not be
issued in a teacher strike absent a finding”of violence, breach of
the peace or irreparable harm was observed in the court action in
‘this striﬁp in the denial of an ex parte temporary restraining order
and 1in the provision for a show cause hearing. Further, the consid-
eration of the case in that hearing was focused on the issue of
irreparable harm. In face of the disagreement of the experts, the
judge relied on court testimony but also on his independent judgment
in finding the existence of harm. He agreed with the Board that
the learning process was being harmed; in addition, he also found
there was harm to the Board, to teachers and to the community. So -
finding, he igsued the requested injunctive relief.

Butler, Pennsylvania. Butler Area School District teacher rep-
resentatives began their negotiations for the 197478 contract eamgy
“in 1977. Agreement proved to be impossible, and the impasse pro-
cedures réquired by Pennsylvania's Act 195 were invoked. But the
1977-78 schodl year began without settlement of the contractual
issues, and on January 9, 1978, a teacher strike began. The schools




closed. A week later school board httorneys petetioned the court

for injunctive relief, contending that the strike posed a clear

and present danger or threat to the public health, safety, or welfare.
v The strike, the complaint claimed, threatened the district's capacity

to schedule 180 days of instruction by June 30, denied students

their education, threatened state and federal funding, created hard-

ship for non-striking employees, prevented continuity in educati

programs (particularly in special education), interfered with the

plans of graduating seniors, and infringed on students' constitutfonal

rights to a free education.

A three-day hearing occurred on January 19, 20, and 23. Board
'&: witnesses offered testimony which reiterated and expanded upon the

points made in the initial complaint. Counsel for the teachers
rigorously cross-examined board witnesses, demanding strict proof of
each allegation of harm., For example there were requests to specify
the exact. numbers of scuﬁents who were deprived of counséling services,
and the exact number of inquiries concerning the availability o
counseling services. Empirical studies supporting plaintiff's claims
were solicited by the teachers' attormey. But the studies were not
forthcoming, and most of the '"strict proof" demanded by the teachers

» was met by the personal observations and opinions’of school district
witnesses. In part the teéghers' demands for proof were attributable
to a desire to stretch out the proceedings as long as possible; in
part they were a reflection of bona fide doubts that a clear and
present danger existed. With respect to the cdlendar, teacher
attotneys explored the possibility of ''elongating the school day",
such that the requisite number of instrutional hours,might be scheduled
in fewer than the normal number of school days. -

On January 26 Judge Keister issued his Opinion and Order. The
judge found a long lyst of harms associated with the strike, including
the prospect that the 180-day school year could not be completed.
The court thereupon enjoined the strike. At the same time he ordered
both parties to resume nefgotiations, and he further ordered that
the contract which had expired the previous June be reinstated, except -
as otherwise agreed upon by the plaintiffs and defendants. The
teachers then voted to return to work. Four months later the board
and teachers agreed upon the terms of a contract. h ) ~—_

. In most respects the Butler ﬁ}oceedings was fairly routiffe for
-Pennsylvania. However Judge Keister, in his opinion, made the strike
an extraotdinary one. Recalling his "fond and vivid memories of
Fannie Tebay, (my) first grade teachgr “at Institute Hill School", -
and noting that "to the child the teachers are a pillar of knowledge,
wisdom, and strength " Judge Keister, found an irreconcilable ‘conflict 2;“
between the strike provisions of the Public Employment Relations
Act, and the constitutional rights of children. '"The portion of
PERA legalizing strikes by public school teachers,” said the Judge,
"is uriconstitutjonal" (Opinion, Butler, 1978). That declaration
prompted a furof, and the court's action promptly was appealed to the
Pennsylvania Supreme Court, which later ruléd that the judge's Opinion
s "improvident...and...of no effect."” The appeals were dismissed.
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THE LAW IN ACTION , .

. "The life of the law has not been logic," said Holmes; "it
has been experiemce." The law set forth in statute-books and in
reported cases provides a poor guide to the events one observes
as plaintiffs, defendants, and trial court judges cope with the
forces .and emotions unleashed by a teacher strike. On the
surface, matters such as irreparable  harm are calmly argued and
disposed of, but beneath the surface lie a host of tactical,
strategic and political considerations which havé as much--and -
perhaps more~-influence than do the lawbooks on the courts' treat-
ment of the irreparable harm standard,

In order to identify and analyze these underl phenomena, .,
the major portion of this researth project wag to the task
of gathering field data in settings where s es and injunction

proceedings occurred during 1978 and 1979. Field studies were
conducted in Missouriy Illinois, Michigan, Pennsylvania, New York,
Washington, California, Louisiana, and Vermont. In these studies we
examined courthouse gfiles (which included petitions, answers, exhibits,
briefs, orders, and motions), observed courtroom proceedings where
feasible, obtained transcriyts of courtroom proceedings where possible,
reviewed newspaper accounts of teacher strikes and, most i;yortant,
conducted extensive interviews. The principal intervieweed were
the following . ‘

12 attorneys representing school management

11 attorneys representing teacher organizations
school board members
superintendents or assistant superintendents
teacher organization officials (local and national)
judges '
expert witness
state education agency officials
spokcspersons for third parties (e.g., parents, mediators)

VW HNDONESW

Id most cases interviews were transeribed, and of course anonymity

was assured. The interwiews themselves were unstructured, and ranged
over- a host of questions involving the legal aspects of strikes, but
spacial attention always was focused on the uSe of the irreparable harm
standard.

Data gathered in several of the field settings were summarized
in the preceding section of this report, and are presented much more
fully in several appendices (Colton, l980a 1980b 1980c; Graber,
1980a, 19800, l980c)

In the following pages field data are presented thematically,
rather than 9ite-by-site.. The overwhelming impression gained from
the work in the(field was that plaintiffs (school board members, super-
intendents, and management attorreys), defendants’ (teacher organization
leaders and teacher attormeys), and judges viewed the irreparable harm

-
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standard in fundanentally different-ways. = Their views of the issues
at stake, their views of the positiong of the parties, and their

views of the role of the courts had little in common. Nb doubt

this is an inherent feature of forums which are adversarial by

design. Indeed, one of our initial reasons for examining courtroom o
treatment of the irreparable harm standard was our supposition that
each party would have an* interest in elucidating the meaning of

the standard. Nonetheless it was disconcerting to experience the
great gulf which reflected the differing roles occupied by plaintiffs,
defendants, and judges. Perhaps the reader who pot®s throygh

the following data will share our discomfort. Regrettably, words

on paper cannot convey the depth of feeling and the emotion that
repeatedly was communicated in interviews. -

Before proceeding to the data, several caveats are in order.
First, we encountered tremendous variations in sophistication of
analysis of the irreparable harm stindard. These variations were
evident both within and among states. In essence, some individuals
had thought about the matter a great deal; others had not. In these
pages we present data gathered in large part from the most thoughtful
and lucid of our interviewees. Some of our sources aré quoted
extensively; some are-not quoted at all. In many cases, a% well, our
desirg‘;p avoid redundancy narrowed the range of sources utilized.
Second,.-except where public documents are utilized, sources are
anonymous. Readers are hereby warned that they risk error if they
assume that a "Pennsylvania source" necessarily was associated with
the Butler case, or that a "Michigan" source necessarily was involved
in the Warren strike; our interviewees were not restricted to the
field study sites, and many of the sites we stufied are not reported
in the appendices

L 4

Plaintiffs' Views of Irreparable Harm

L

Plaintiffs exhibited a broad range of views about the nature and
significance of the irreparable harm standard in injunction pro-
ceedings. In Hazelwood, Collinsville, and St. Louis, for example,
plaintiffs' complain® for injunctive relief routinely alleged
that irreparable harm would ensue if an injunction was not granqad.~
But affidavits supporting the allegatioii were not prepared, and
virtually no attention was given to the problems of proving, ‘through
testimony or exhibits, that irreparable harm was imminent or present.
In short, the irreparable harm standard in these situations was no
more than a hollow legalism, routinely incanted but of no praq‘ical
significance.

In other districts, e.g., Daly City and Seattle, the ‘irreparable
harm standard recedved somewhat more attention. School board attorneys
outwardly maintained that the mere existence of an illegal strike
warranted injunctive relief. However there was concery. that the y/
courts might exercise discretion by refusing to issue an injunction.

One potential basis for such rejection would be (as in the Holland case)
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the absence of evidence concerning irreparable harm. Hence plain-
) tiffs prepared themselves for a worst-case contingency. In their
» approacheg to the courts these districts maintained that they
need not show that a.strike was irreparably harmful. But they
o asserted that if the court disagreed with them then they were
prepared to show that strikes wqre harmful. To that end, extensive
affidavits were prepared, describing a multitude of harms associated
- . with gtrikes. However the preparation stopped there Little was
done to magshall hard evidence or tq prepare witnesses for examinatiom
or cross-examination concerning Yrrepgrable -hawp. The possibility
‘ hat the court might require careful attention to the matter was
i soyremote that planning for such a contingency just did not take
place. .

£ | .

¥ : . .
L ; In dther settings, notably Michigan and PennsylVania, the
. 1irreparable harm standard was taken far more seriously. In the strikes
'we studied plaintiffs assumed that the irreparable harm standard
_was significag‘pso the courts. Testimony was prepared-carefully,
B . and an approdch to the courts was delayed until ‘such time as the
strike had endured lopg enough to develop the impression that real
harm might be occurring or might be imminent. Put differently,
plaintiffs in these districts believed that it was not sufficient
merely to point out that a strike was illegal. There must be mgre.
* Irreparable harm was an essential part of the required additional
. showing. ' -

¢

superintendents ahd their 3ssoci ' , -andeattoineys for school manage-
ment, and through Your examinat: court files and trial transcripts,
A °’ - - we Were able to dij\cern sevéral ‘substantjive themes set forth
- ’ by plaintiffs who considered the,#atter-of irreparable harm. One
) : theme was that harm occurred in many guises, and embraced far morg
than students' cognitive learning. Second, evidence in support of
*‘allegat¥ns of harm was derived ma.iﬁly from the pérsonal experience
] . and professional opiniomn“of educators,.rather than from harder sources

. self-serving And fi major strategic and tactical pRgblems
. - were involved in situatioga\qhere it is necessary to plead irreparable
; _ - hdrm as a prerequisite to injunctive relief. R )
L~

. ) 1. 'Irreparable Harm Occurs in Many Guises. "The trial transcript

’ in a Pemnsy3vania case exhibited the multitude of *types of harm which,
- plaintiffs alleged, were associated with a teacher strike Among

them were the following:

N Y - N

N e the school calendar was disrupted

L]

-

B . : continuation of the strike would m‘le it impOSSible to sthedule
the mandatory 180™days of instruction

] . state aid would be lost if 180 days couid not be completed (the

1 ot daily loss was calculated at $45,417)

' A )

— L - — ‘_“____,_ e % — o ”

Through our interviews with bogrd sources, e.g., gcard,members, >

- such as research Studii;i Third, teachers” counter-arguments were seen as

4



meral funds would be forfeited ($3008 perTay%stT e e

=

wages lost by non-professional personnel affected by the
strike would,result in loss of local wage taxes

unemployment benefits: might have to be paid to laid-off non- o
professional employees -

: p{dgf&ms foffhiﬂdiéapped”children were not in operation
- . . . 1 .
college and vocational counseling for senior students was

. interrupted P

students anticipating enrollment in sutimer programs gbuld -
be unable to enroll if the school yegr wes‘e§tended

students would not be adequately prepared for eollege ' 1
. entrance examinations »

4

-

_ continuity of igdfruction was broken ) ’

students would be handicapped in seeking summer employment

extracurricular activities were curtailed

'mutrttian ‘IY'B'IEﬁtet“ﬁéEIE were nof_ﬁvEIIESIE‘EB’stﬁHEitg—

adult- education programs were inoperative

the strike was working a.hardship on families, by requiring

employment of baby-sitters, or by having a family member stay

at home rather than go to work, and disrupting summer vacation

plans. (Tramscript, Butler, 197§). . . - s \Q

L)
1 4

Plaintiffs' affidavits prepared in connection with the Seattle
and San Diego cases contain similar recitations of harms. A

. Superintendent's affidavit in Seattle said: -

This strike action or work stoppage is causing &nd
unless enjoined will continue to cause great harm to the
District. This great halm ipcludes the following:

(a) The deley and subgtantial disruption of the educational
programs of the District' 55,200 students, 112 schools and °
25 programs. s :

(b) The likelihood of having to cancel many worthwhile

school events including athletic events, dances and other stu-
denit activities.
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(¢) The loss of support for financial propositions for—.
school funding caused by a strike-induced frustration of voters
and parents. The District obtains‘for 1978-79 about 27% of its
funds through, the special excess levy system. Loss of thesga
funds would entail material cuts in the educational programs and
services of the District. ’

(d) The continued inability to effectively open schools
because of strike action would extend the school year into the
latter half of June or later which would result in:

°

(1) the, disruption and altering of summer school
and vacation plans of hundreds of District stugents'and parents;
(11) the placing of Seattle students in a less
competitive position for summer employment opportunities;

#(iii) the postponement of graduation for high school
seniors, some of whom need and plan to’efroll in.summer school
courses in order t® meet college enrollment requirements; ‘\

(iv) the disruption of summer plans of hundreds of
noncertificated employees of the District who will have to work
into the summer during '"make-up' school days;

- (v) di gf_naintenanne”ashedulee_cauaed_hyifemer,“me_,

days of vacant facil¥ties- during the summer to perform major
maintenance and other work;
1 . s

(vi) unanticipated day care costs and inconvenience for
many parents of school age children;
) (vii) disruption of.City of Seattle Parks and Recreation @
Department schedules because of change in students' school
attendance calendar, and disruption of other programs which are
coordinated between the City of Seattle and the District (including
the inability to restart the S.P.I.C.E. program (Seattle's Program
Involving the City's Elderly) which uses District facilities)
(Affidavit of David Moberly, Seattle, 1978)

An affidavit of the Board President saig: "
The Board has received hundreds of complaints, statements of
cbncerng, ead‘ﬁieas from citizens, parents and students to take
legal action against the strike or use some other method to open—~
schools for the reason that students are being harmed by the
continued closure of school and by the example of the students'
teachers and other District employees violating State law
and promise not to strike in the Collective Bargaining Contracts
Between the District and the three ‘Seattle Teachers Association
orgauizations . A ) -

“
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S . : “1 have had many years experience woyYking in support of -
) 2 . special excess levy proposigions for the®Seattle School
‘ Disfrict and am aware that the concern, frustration, and anger
. ) created by the closure of District schools because of the
; : present strike may jeopardize the chances for success of future
e . school lev%es or other financial Jallot propositions (Affidavig\
of Patt Sutton, Seattle, 1978). .

- Af Assoclate Superintendentg*voicing-a theme that the court
subsequently echoed, saide

. .2 The strike is causing and unless ended will continue to
cause great harm to the District and its constituents. This
hatm includes the following: .
. ) )
...Disruption of special education classes and services.
- Special education students more than others need continuity
T, , -~ 1in.their highly structured programs. Their programs are being
ot . d&ﬂpted by staff absences. Loss of the continuity of develop-
ndWal and speech therapy, psychological services, resource. -
room 4nd self-contained classroom programs may cause these stu-
dents’to regress in performance. For some of these students,
particularly the -severely handicapped, ,less than full staff means
©  that no program at all.can be provided (Affidavit of Harold Reasby;

Seattle, 1978).

N In San Diego the district's Controller attempted t to project the
o finaneial .consequences of a strike: '

‘ S rﬂhk financial impact ofga-teachers strike...against the

//\‘ e . digtrict cowdd be significant. , Loss of Average Daily ™

. h "Attendance in the final month of school wqQuld reduce the

v *;:::;u?s!guent year's revenue by the followlng amounts:

ﬂé“Vw“fy T dj fihﬁentary schools (K-8)-—$6.04 per absent student’per day.
X ‘ ‘. :Ifry‘ R
b ﬁ,‘j“ 2) Secondary schools (9-12)—-$.71 per absent student per day.
A ) o
4 ,. The reduction would be in State funding with no provision for
' e e " Jocal. tax increases to recover this loss (Affidavit of
s - A. Ronald Qakes, San Diego, 1977). \ -

’," Decl“tions Suclis these were common in all strilke sites where plain-
*’P tiffs felt it necessary to submit affidavits about irreparable ‘harm.
ZIn essence, jhere appear to be four main categories of harm which
-schdols attribute to strikes. Firkt, there is the threat of loss of
ate subsidy, ‘either through reduced attendance (if the schools are
. 4n operation) or ‘through a ‘shortened school year- -(1f lost days
<N cammot be made up). Second, the instructional program is’ pisrupted
/ or shortened, with accompanying loss of learning. Thirqt boards ‘
frequently contend that teachers, through their illegal strikes, are
- . setting a poor example for children. Finally, strikes.present a

~
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; V’“iety of community disruptions, including inconvenience to
parents .who cammot send their children to school and hence must
.make other child care arrangements.

2. The Evidence of Irreparable Harm is Largely Personal. Ig a

few settings plaintiffs found.it necessary to go beyond the -

allegations made in affidavits. Direct testimony on harm had to

be presented in court. A Superintendent told us how the testimony
- proceeded:

o . The attorney for the teachers asked me&qyestfbns about making
*C"’T“”ughgost time should we not be able to get 180 days in for the
: olp year. And he argued that we could do something by
extending the day each day for twenty minutes or fifteen minutes.
/. And while I was on the stand I contended that it may be possible
ta do this to get the aggregate number of hours for the school
year. But it's impractical. If we're to add twenty hminutes .
or g half hour to’'a school day in the secondary schools, thereby
adding perhaps five minutes to each class, I dare say there
would, be no lesson plans that could specifically be organized
around providing the additional five minutes of instruction
and *consequently I saw little or no benefit. And then I ques-
. tioned what this might mean, say, for the kindergarten child or
. . first grade &hild. Beyond what point does’ learning really slow
— down? The learning- is going to be quite. dramatically shorteBed

~w-"—~~“"*“'———**“zt—tﬁzt'certain point. ~ o . N

" —Q: Did you have any specific evidence ét that point that you
. argued 'in court about.the validity of adding extra time to a
- learning period?

A: No. You know, it's just the observation of two decades in
education as a classroom teacher. I recognized the impracticality
of it and this was not challenged. I.saw it only as a device
® to provide the aggregate number of hours rather than the days.

We do know in the psychology of learning that there are distinct
advantages to spreading out programs over a greater period -of time
and I'll cite an eXample. Rather -than have one day a week for
students to learn typing and give them an eight hour session you're
much better off spreading an hour and-a half or so over six days
to provide the same. There!ll be greater learning taking place....

. I recall moving into discussions on the problems of the younger-
children and their perceptions. And there's no question in my
mind that older students can understand strike issues and the
fact that teachers may separate themselves from it. 'But I pointed
out that primary age children do not, They do not understand. It's
a form of rejectién, in the same sense perhaps as a father and ¢
mother being divorced. They don't perceive things from our point
of view at all, I suppose, as adults. And that's natural. I did
‘argue that the children do suffer from this and it effects their
outlook on what's taking place it their relationship with the teacher.
They do nbt understand strikes. ’ . .

.'\
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., I don't knowv how many haurs their attorney crosa-examined
me. If I tell you everything:I kmow on ‘the subject in five
minutes, he'd stretch out my time on the witness stand to five
bours. I project one hour for every minute of knowledge I have.
So, he wanted evidence of this. And the fact that primary ‘age
thildren, I think somebody ught to do some Tesearch on it—-
their perceptions of what's ng place. But he wanted to
know if I had anything to substantiate this and I said to him,
"Yes, I can locate it if I can bé released from here"....I knew
I could get him by now, £'d learned this. Otherwide he, if I
couldh’'t cite the periodical issue and page he'd really put
me down. This released me, he backed off. He really thought
I could come in with it. .I did have some .information. The
thought wasn't entirely new with me on this but it was not a |
study that had been conducted.® But I'm convinced that children
do have a problem in their relationships with the teachers. They
don't .understand in the primary grades why it's happening....

I think the tests that we have for achievement are no
discrete tﬁat they can identify (the effects of) eight weeks
Most of the tests deal with bigger spans of time but you're talking
about achievement. I°was talking about attitudinal things which
"I think are far more 'significant—the attitudes of students I
doubt that in eight weeks, unless there's something that's' highly

IR,

‘in the normal course of events in an English class which may

imelude not only appreciations but certain knowledge, certain skills,
certain attitudes, appreciationsa, these are not going to show on

the typical examination. A% I said I'®m much more concerned with

the attitudes. And it showed up in a sort o# a rebellion on the
part of students in our district. Letters to the editor. You

know, if the teachers can strike why can't we? (Interview,

district administrator). °

A district administratqr in amother state described the matter
in similar terms: ’

When preparing to'argue irreparable harm, you prepare a wide
range of arguments. You hever know what will strike the-

- judge...We s#mply thought of as many kinds of evidence as we could,
and hoped that.something would strike fire.

.

Q: BHow do you prepare to argue irreparable harm in court?

A: What we did is that when we knew we were going to court, the
attorney and I each separately made a list of things we wanted

to include that would show ipreparable harm. Then we got

together and shared ocur lists....Much of our argument was circum-
stantial. We were asked on cross-examination what studies we
could cite. But we didn't haverthat information ready. However

I could have gone to the library and found some. 1I-:said if the
court would declare a recess and let me te to the library, I could
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come back vith sons. There is a group of studies on the spacing
of learning. If we would have had to teach on Saturdays and
vacations, we wouldn't have had that kind of spacing. #ind one
learns better if there is time in between. There are also some
.studies that indicate that if you want to teach a child some-
thing, he learms better if you give him an example of what

you age trying to teach You know, it's a case of "monkey see,
wonkey do." I could go to the library and find those things.

Q: If you were going to court again, would you prepare differ-
ently?.

A: Yes. We might find some of the studies that help us make
our point ~The expert for the teachers cited one such study.
We didn't have that kind of evidence-—ours was more circum-
stantial But we could point to harm, especially with special
education pupils.® You know, the average pupil may npt be
affected as much. But the special education child needs the
ongoing care and learning on a steady basis. And the school
year was interrtipted, or rather Helayed, for all our students.
There was harm occurring. Aad in the end the judge agreed
with us.j‘.(Interview, district administrator).

A school management attormey noted his dependence on professional

opimion as"th!ﬂﬂﬂﬂf!‘ﬁf‘"?iﬁénce "ot "ifYeparable Harm:

-

Q: , When you got to court and began raising the questiﬂn of
clear and present danger, what kinds of evidence did You offer
to demonstrate that there w%? a olfar and present danger?

A: The evidentiary part of these hearings often is difficule,

A lot of what you're asking the administrator to testify about,
(and that's basically who you have—-the administrators) a lot

of what you ask them to testify about is nothing more than

their opinion. And that involves how the strike will effect
certain groups of children, either actual}y or psychologically or
emotionadly. In this state we often get *nto the argument that

a continuation of the teacher strike will have devastating effects
upon the mentally retarded and emotionally disturbed children;
that they don't understand what's going on and.in addition, that
their programs are so set that by missing days and days and.

days it will completely devastate whatever program’'s been set up.
On the other hand, you have administrators testifying about what
effect this will have on the average child or what effect this
will have on those who want to go to college and it's kind -of a
speculiative situation becayse they're’speculating on whether or
not colleges will admit these students without them having fully
completed the high school year. On the other hand, you can
offer evidence as to the fact that the basic issue in this whole
thing is whether or not 180 dazs can be fit into the school |
calendar and so you can gffer testimony indicating that so many
days have gone by\ there are only so tmany days left between

NN
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vhatever period you're in court and that magic date of June 30th,

= . ! and you fit this into a calendar-sort of exhibit and show the
court, or attempt to show the court, how many days are left and
how much time you have to fit it in. ' Then you get into really
vhat are peripheral issues and it goes to' this Armstrong County

. case, the. idea of, if you can collect a mmber of things and
throw all these effects into one big ball, that cumulative
effect may in itself present a clear and present danger. So
then we ﬁ&rov in all these various things such as

*Q: Keep filling up the cup -hoping it will run over?

- +A: That's right. The cafeteria workers won't get paid, the bus
drivers 'won't get paid. That has a seriocus and detrimental
effect on the community. Working mothers have to stay homé with
their children during the teachers' strike. And this has a -
detrimental effect -on them. The children, dt's to the childrgn's

. detriment because now they have to go to school in the summer
' when 1t's hot. You know you get into just a whole accumulative

P -effect of the thing. .
Q: Another argument that's sometimes made is, with iess;than 180
days you'd lose that much of a subsidy. One one~eightieth of
the state aid. )

P .

.That's right. Although it's a speculative argument too
because no one has ever, to my knowledge lost any money over
_a teachers' strike .

, 7 .
- . Q: On that question of evidence....as a solicitor, one of the
4 questions that's of interest to us as social scientists is what

kind of evidence there is. As an attormey is your life made
more difficult by the absence of hard data on’how strikes effect
kids? Or are the data there and available to you and just not
necessary?

A: I would say that that data would be extremely helpful. In .
_most cages it's not available, except that it is availablg in :
reference to retarded or emotionally disturbed children in the
- form of expertq' opinions that a b;eak in the continuity of a
d - program for 4 retarded or emotionally disturbed child has a
tremendously adverse effect on this ‘child or on the class as a
whole. And that these children, even missing school for a day,
" it may set them back two days by missing one day. Amd this is
the kind, this is about the only area where we had any evidence
' if you will, and that evidence would be in the form of opinions
' by experts as to the bteak in continuity of education and, this
Y sort of thing. As to regular, and I say regular, normal, every-
i -day school children, what effect it has on them is basically
. speculation. When we're talking about emotionally or socially
and so forth.
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~ Q:' So your stragegy is to get someore qualifiod as an expert
énd then rely on their opinmion :cntimuny? :
A:  Yes. -
Q: . 0[.'

A: In oﬁr district we had a Miss X testify who'd qualify as

an -expert in this area.

Making reference to references,

reference books and manuals, where possible.

There's not a

vhole lot on it but there's some in that area.

: s

'

Q: Why, if courts will enjoin on the basis of threat to 180
days,~{s it necessary to go through all this other rigamarole
with all the other sorts of harm that may enffue in the absence
of an injunction?
A: We're never ceértaim that the 180 day argument will hold up
and we want to cover all our bases, to be very frank with you.

Q: Oh, OK. i -

4

A: It's the same old thing. You just want to be suré'that

----youlve-got--everytiing thers, and enough to get the injunction.
So you throw all the rigamarole in (Iaterview, management

.attorney). ,
Dependence upon personal knowledge, rather than upon "hard" - .
social gciedce-type data was virtually universal among plaintiffs.

For many of them, the obviousness of the harm wrought by a strike
was so apparent that proof was not even needed. For example in one
setting a-board member, still distraught months after a strike
ended, spoke with great emotion as follouu\

Some of the strikers felt ‘a responsibilicy‘to their students.
And that's the whole thing. How can you, as a teacher, say
"it's OK for me to break the law" and then when a kid does
something  that violated the code say, ''you're going to be
expelled from school." How do you teach citizenship? How
do you teach responsibility to those young, fertile minds, )
if you don't liﬁe up to the letter of the law yourself? 1If
the state says, '"you can't do this, yOu 're breaking the law,"
and you say "I don't believe that, I'm above the law," and
then you go into the classroom and You tell the kids,” “there

£

are my rules and if you don't abide by them I'm going to fail

~ou-

I'm going to throw you out.'

I'm going to see that

-you're suspended from school..

If you go out there on the

street and you slash somebody &lse's tires, bit a kid comes )
into class and the kid throws an eraser at somebody, you

march him down there and you have him expelled from school, or
you give him a three-day or a ten-day suspension, where's your
sense of values? Are you going by one set of rules and the

’” 4 VS ' *

~

W




-

kids have to go by another? Don't do as I do but do as I
tell you?" That's wrong (Intetrview, board member).

Por this person proof " in an evidentiary sense, "was hardly neces-
sary.  In another case a board attorney evinced the same yiew:
" AW
1' ve seen & number of school strikes, aund there is
irrep!rable harm done. We're suffering now because of the
* harm done by the ‘strike. I don't think there's any
question about it....The whole attitude is terrible
(Interview, management attorney). .

Also militat{ng against the need for hard data was the law itself,
particularly <in states where the law asserts that illegal strikes
are, by definition, irreparably hgrmful. One attorney put it
this way: .

We weren’t all that concerned with irreparable harm. There

are some cases in this dtate which suggest that+when a public

employee participates in an illegal strike, that is per ge

irreparable harm to the public. When govermmental functions
- are impaired to any degree, that is irreparable harm.

Q: You felt the court's aetioh would turn on the showing that-
there waf a strike and that it was illegal?

A:: Very simple case from our point of view. All we had, to show
‘was the ynion's ipvolvement, which we did through documents
;(Inte;v1ew, management attorney).- .

3. The Teachers Arguments are Not Credible A further reinforcement
of plaintiffs certitude resulted from the view, widely held,
defendants' challenges to plaintiffs' allegations of harm were self-
serving. That is, plaintiffg believed that teachers' disclaimers
about harm were not-.credible. The logic of the situation was so
complex that none of our sources set it forth in crisp terms, but

the fragments of the argument can be pieced together. First,-plain-
tiffs observed that it did not make amy sense for teachers to be
asserting that the absence of teachers from their classrooms did not
cause harm. As one attorney said, "The irreparable harm point is

\/

‘really not a very good ome to be made by the defense, in my opinion" //

(Interview, boa;ﬂ attorney). This attorney believed that challenges
to plaintiffis' dllegations of harm were simply devices to delay
courtroom proceedings. More significant wah the plaintiffs' view

that teachers' invariable assertion that "the days can be made up

wag prompted.not by a desire to make up instructional days, but

" rather by a .desire to make up pay days. Ome attormey put it this way:

The teachers never lose a dollar in Pennsylvania. The
teachers know that when they go out they can stay out as

long as they want and they'll still most likely get -paid
" for 180 days of school, which is their full saltary {(Interview,

board attorney) ' .

oo
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Another attorneypushed the analysis even further. He sald that
Permsylvania teachers did not object to being ordered back to
vork when the 180-day rule was threatened; an/order entered at
that time provided a face-saving deYice for teachers to return to
work, and hence to prgserve their full annual salary. It was
this latter observatié%, coupled with some apparent anomolies

in plaintiffs’' commenks’ to us, which prompted us to look for

the strategic and tactical dilegmas inherent in board efforts

to enjoln strikes.

~ : v

4, »Dilemmas of Application. Whef this study first was conceived,

we anticipated that teachers, not school boards, would be most o

troubled by the irreparable harm standard. H¢w could teachers argue
that strikes were not harmful? In the next section of this report
we will describe our findings on that matter. First however, we
must report several unexpected practical dilggmas facing school
boards. .

One dilemma occurs when schools are operating in the face of a
strike. There are a ‘number of reasous for school boards to try to
keep schools open during a strike. First, of course, the tactic
puts pressure on the teachers' groups. If there is division within
the ranks of teachers, as therertdsually is, the division is exacer-
bated by the daily-event in which some teachers teach, and others
do not. Further, the tactic requires the investment of enormSus
resources (by the teachers) in picketing; picketing, in turn, can be
fairly. routinely restrained where it interferes with.ongoing school
programs. Modt significantly, continuation of schooling means that
striking teachers lose pay for each day they are out-—-while their
working colleagues are paid. Moreover, those who are working may
be paid premium wages (as we observed in the Everett strike, where
newspapers advertised substitutes' positions paygag $105 per day).
In an era of teacher surplus, substitutes often‘e available in
.large numbers. :

Assuming a school system is operating, the board is obliged to

advertise that fact, i.e., to persuade pareﬁts and children that it

*is OK to come to school, that classes are staffed, and that regular
servjces are being provided. Further, it is necessary to make these
claims even if the reality is somewhat less reassuring: One reason
for the need is to counter teather claims that inadequate schooling
is being offered. Another, and perhaps particularly significant
one, is that state aid usually is computed on the basis of atten-
dance, and schools which are operatimg—at low levels of attendance
are losinf state aid.

The dilemma arises when the district goes to court claiming
that injunctive relief is required. It has publicly claimed that
everything is fine. Can it then claim in court that irreparable
harm is being inflicted on the students? The matter is of little
consequence in places where mere illegality suffices to secure an
injunction, but what is a district to do in states where a showing.

45
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of irreparable harm is required? \

Our best—but inadequate——evidence on the way out of this*
dilemma was apparent in a strike in Vermont. There the statutes
require that injunctive relief be predicated on a finding of a
threat to a sound program of education. The district, confronted
by a strike, devised a delicate strategy for dealing with the
dilemma. Schools would be kept open, staffed with non-striking
teachers and substitutes. (Clearly there was a risk of violence .
here, but probably the risk was less in this placid and pastoral ‘
setting than it would have been in industrial communities.) Injunc-
tion proceedings were_comqencgg-ﬁt once. The prime witness for
. the Board was the leader of the-teachers' aspociation. The witness

was askéd whether the makeshift arrangements which were being
used to keep the schools open constityted a 'sound program of
education.”" The only plausible aqswéztwas "No." The strike -
promptly was enjoined. Next time, no ddubt, tes#chers will work
harder to assure that the schools are completely shut down, but
in this instance Board's strategy appears to have sucecessfully
sidefﬂtapped the main issue. The irreparable harm standard worked
to th ard's advantage.

A second dilemma occurs when boards seek te apply economic
pressures to teachers by letting a strike drag on. Unless a
board tries to run schools during a strike (with the inevitable
risk of violence and;dgliness), the only strategy is to reduce the
length of the school year by offering less than 180 days nstruc-
tion, with a commenpburate reduction in the number of dafs of pay.
A Pennsylvania scybol board attorney voiced the dilemma this way:

I think t a board has a duty, when it's approaching the
480 gure, to do something. And I advise them of that.
But there's always some feeling on those boardai "Let

them sit. Who cares?, Let them lose money." And if they go
past the 180, they will lose money--the teachers.

Q: Alright. Here and there we've picked up clues to the
effect that injunctive relief sometimes is surreptitiously
welcomed by.the teachers. It does get them off the hook.

. Is that phenomenon operating hete? .

A: Absolutely. As a matter of fact you find that sometimes
you're representing your client-—the school board--and
you're espousing a position which really may be popular

with the teachers and unpopular with your client. And

that is to get the teachers back to work...There are a lot
of school board members who feel, "If they're out on strike,
let them stay out for a while and let them lose some money,
as I would if I were working in thé mill or anywhere else."
So it's a reversal of roles (Interview, management attorney).

The problem then, is whether the board's failure to seek injunctivgv(
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relief is the cause of irreparable harm, or whether the teachers

are the source of the difficulty. Board sources in Pennsylvania
expressed real hostility to state-imposed requirements that schools
be run for. 180 days,. for the requirement effectively prevented
boards from exerting pressures on teachers' pocketbooks. Yet

-the 180-day rule is the key to f£he availability of injunctive relief.

A closely related dilemma results from p&tterns of state
.aid reimbursement. In some states a district's entire state
subsidy is contingent upom the district completing the mandated
number- of school days. However in these states there occasionally
are "emergemcy" bills passed by legislatures, which accommodate .
reductions in the school year attributable to weather and other
natural calamities. Does a strike constitute such an emergency? In
addition it appears .that in many cases a school district "makes
! . money" if it reduces the length of its gchool year. This is
] particularly true in settings where sﬁfze aid is reduced on a pro
rata basis, i.e.; one day's_ loss of aid for each lost day of
school. But local revenues are unaffected, and so the local revenues
T need hy..spread. over.a .fewer. aumber.of .days....For a-distriet with .-
. @ shaky financial pdsture, a reduced school year offers reay
possibilities. But again, to admit such a possibility is to nullify
the effectiveness of the 180-day rule on which flndings of irrep-
arable harm apparently rest.

, The existence of such dilemmas does nothing to ease the lot
of school boards faced by teacher strikes and by the need to plead
irreéarable harm in court. And teachers are not unaware of..these
difficulties.,

Defendants' Views of Irreparable Harm

Among teachers, their leaders, and their attorneys we found a

i number of major themes concerning irreparable harm and teacher strikes.
One was that neither (a) personal experience nor {(b) research
evidence supported the proposition that strikes create irreparable
harm. A second theme was that plaintiffs' presentations of evidence
concerning .irreparable harm are not compelling. Third, defendants
felt that irreparable harm should be viewed in relative terms:

the harm: associated with continuation of a strike is outweighed by
the harm associated with terminating a strike before settlement of
the dispute that precipitated it. Fourth, despite all this, judges
routinely claim to find irreparable harm and use the finding as
justification for*issuing” an injunction. Fifth, even though teacher
defendants regularly lésesthe irreparable harm argument in court,

it is useful to maké/the‘argument. Finally, the irreparabla harm
argument contains;certain built-in pitfalls which need to be acknowl-
edged and which warrant certain tactical planning. Below we present
evidence reflecting each of these themes.

la. " Personal experience does not support the progpsitign that
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teacher strikes create irreparable harm. Evidence on this point
appears in a group of affidavits prepared by Seattle teachers in

connection with the 1978 strike in that district, (We do not
argue that the evidence is good evidence; it simply is,the best
that we found.)' The affidavits were prepared by teachers who had
been involved in a two-week strike in the district in 1976. The

teachers' observatjons included the following:

My students miss school for up to a week at a time for their
field studies and are very capable of making up lost lesgons.
In the 1976 strike when school opening was delayed nineaiays,
the 180 day school year was made up and no student suffered
any loss of class time or educational quality. I am sure
that there may be inconvenience for gome students, however,
there will be no serious harm to the educational program
(Affidavit, science teacher).

"In'my opinion the strike in 1976 did not cause any harm other
than the inconvenience of re-arranging somewhat -the schedule

the effect a strike might have on some of my students since
many of them are seniofs and are understandably concerned
about graduatiog. In the fall of 1976 when there was a strike
this concerm was particularly acute since the program to .
which I had been assigned was in the process of re-organization.
Despite the delay in school opening that year, more students

. graduated from the Training Program in June, 1977, than ever
'graduated before from that program (Affidavit, social studies
teacher). - L '

The major loss to students of a shortened schoql semegter

would be an overall decrease in the amount of counselor time
per student. HoweVer it is interesting to consider just exactly
whtt<the loss in time amounts to on an individual student

basis. If the counselor-student ratio is 1/400 (which was

the suggested ratio for 1977-78 and which the Superintendent has
announced as the basis for hiring counseling staff this year),

a counselor has 1.05 minutes a day for each student. In a
ninety-day semester, that amounts to §4.5 minutes per semester.
In an 85~day semester, the per student counselor time would be
89.3 minutes, or a loss of 5.2 minutes (Affidavit, counselor).

" At the end of the 1976-77 school year I recall no difference
in my group Spring Concerts from any.other year when tl‘!‘e had
not been a strike (Affidavit, music teacher). ) -
In 1976, teachers were on strike for approximately two .weeks.
Lost time occasioned by this delay . in the opening of the school
was made up during an extended school year during the much
longer calendar year. In my judgment, and from my observations,
that strike caused no irreparable harm to the mathematics program
or to the educational programs in general, or the students
(Affidavit, math teacher)..

24.




ity of strike effects is,apparent in the transcript,of/an injunc-
proceeding connected with-a 1977 strike in Aliquippa’, Y
A teacher in the district was placed on the stand

counsel a portiod -of the direct examimation follows'

Additional evidence about teachers' views of the irr;para—

Q: Do you believe that thé students could be Te-oriented
and thé school teachers, yourself as one...could recap
‘sufficiently and sumharize and, review the material that the
teachers left off with, so the,students will be able to °
- bridge this time that they havL missed, school as a result
of the work stoppage? . ‘
. - 4 e
A: I believe we can. Those of us that'have been in teachiﬁg
continuously know that teaching involves re-orienting’,
teaching, re-teaching; learning, re—learning, viewing, "‘
reviewing; it is a constant on-going process. In my
particular <ase, I would ¥ind it not too difficlin-to resunme,
because I do teach the youngq;ers who are high %rhieVers .
academically-they showed the ability the first<'day oﬁ;school
after the summer recess; and I think, in many cases, .a lot /"
of the teachers would find some problems, which they can
'overcome It would depend on the ingenuity, the resource-
fulness of the teachers as to how quickly they co cause
the students to resume !Be learning in the same iion
théy had_been prior to the work stoppage. I think most of
the teaghers have been thlnking abOut +hat ing this
stoppage in their own minds. 1 am sure they ye gone over--
I have talked with many of them 1% the el Ty level as
well as my department and the high school l , what theyﬁf?
would do to get the “students re—orientgg - in the
education process.

~_

S,
A . « T ' ”—\\

Q: Have tth discussed or asked you how they would bridge
thds period when Qhe students were off during the work
‘stoppdge? ey
A: Yés...they would...sayﬂ "Jim, what do you think we ought
to do when we go back?" because I am experienced in the
elementary level, and I have advised them. [ﬂ n askin&
for. opinions a¥¥ ideas, I find them to be optimisti& about
being able to do tﬁe job required of them whenever®they

go back. N .

L2 M N
]

@ You are\telling this Court that at least thesg teachers
you have cofmeginto contact with certainly have considq;ed
the problem j? bridging this period of time when the students
were-not in school? A

A: Yes. About sixty per cent of these teachers engageq,df/

Y
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the same “experience during 1988-69 when ve had two strikes
. . and they had interruptions--1 think one was nipeteen days,
_one was twenty-one days or so, and they were able to resume
: " their classes' without too much inter;nption, with some .
’ ) degree of continuity and satisfaction in the outcome of the
~results they were able to attain. v

< ) “Q: .You certainly can tell us what you did in those two
sgrikes t.hat you just talked about, and at you are going’
do when you return to the ‘classroom this time?
-, : ¥
. A: Well, as I said earlier, we review, we diagnose, and

we find out that sfhdents don't really forget that much, 4s /
someé people would lead you to think.
Q: Tell us specifically what you did wben you returned to
class after the strike in 1968-1969?

P g

O . A I tried two different things in ®ne field because I had
students of a bright calibre I left off at a specific page,
. and when I'went back, I sStarted the next page. They did
) ’ well. They went to college, med®cal schgol dental school
) - .some in the ministry, some teaching on our staff today—-
' . " they showed no loss. That was the ones I just resumed from
the page I had left off. In other eases, I decided I
, would pre-test and found out that there was some need for
remedial work, which we were able to facilitate.
. Q: You will return to\the clagsroom and attempt to determine
what the students need in order to bridge this period £
< " time "that they have been idle? ) . /

A: Basically, the prime responsibility would be merely to

refresh ceftain concepts imytheir mind so they can score

moXe on the tests or as clzze to what they would have done on

- . the-day we had the work stoppage; and because the youngsters

are of the calibre, I am gure they can meet that standard

é (Transcript. Sc®¥1l District of the Borough of Aliquippa vs.
Pennsylvanfa State Education Association et al., Court of
Common Pleas, Beaver County, No6.1949, 1977: ZQQ -24N)%

‘+1b. Reée*h evidence does not support the proposition th;_
teacher strikes<cause irreparable harm. Teachers are not known
. ., as ardent consumers of’ ﬁEdagogical research findings. However
e ~,¢‘/ lrtigation focused on the irreparable harm standard has prompted
: ‘ teachers to 8earch for evidence that may be germane. (The search*
. . is impelled not merely by the desire to locate data supportive of
* the teachers® position, but also by the need to locate résearch
data which might be used to undermine theinPosition. Thus, the
‘ dynamics of the litigation situation probably resulted in a fairly
‘ thorough search for relevant research.) We interviewed a person

who has'served as an expert witness for teachers in situations where
! N . . P .
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the Holland case is significant:
Now as far as the key testimony on the irreparable harm,

. there are three areas that one can raise, it seems to me,
with respect to actual evidence. Ome of them is the Jencks
and Coleman stuff which in essence argues that schooling
cannot be shown to have dramatic effect on kids.... ‘But
that's a.very narrow study. There have been a lot of
complaints about the study but it's a rather impressive thing
and there's not very much .in the literature other than a
study put out by thé Federal Reserve Bank, I think in
Philadelphia, that indicates that school does have some effact
but that's an internal comparison of the effects of programs,
it's not an effect of schooling in.terms of the variables i
that Jencks tried to identify. That's one way you can go.
Another way you tan go is to look at the Prince Edward County-
experience in Virginia when the schools were closed on a
racial basis for a long time. And there is no evidence to
indicate that the kids were seriously harmed educationally.
There are a lot of unique problems in that one. Then,
there's the case that you've got in front of you in which

a str appeared duripg the middle of the year and they

were %ky enough to have a neat little tontrol group kind
of study to indicate that échievemeut didn't decline. Those
kids who were out of school full-time as compared with those
who were/in schopl-part-time as compared with those who were .
in schoo all the time. There didn't seem to be -any big

differences.. . \\L
... I read some stuff in the New York Times about school ‘
closings in Ohio due to weather and millage. And so I sat )
down and wrote a letter to every single schopl superintendent -
in Ohio whose name was mentioned in the article, there were '
‘about 14 of them, asking whether as a result of all this, they

had any evidence of ‘any kind to indicate the effect .on the a
kids. An ot absolutely nothing back. I got two letters .-,
“e—  back and in i those cases they said they didn't know of

anything. Nor were there any studies going on. I thought .
maybe somebody down- in Ohio had picked this as an opportunity .
to find out, 'with that kind of stuff going on and nobody had.
JL' So we came'up dry again. There was just absolutely no !
evidence that we could find .at all to supﬁbrt the theory that

there is irreparable harm (Interview, expert witness for teachers).

Other sources agreed. .A teachers'’ organization attorney
indicated that, the quest for researgh evidence was continuing:

‘\A
There are a few studies going on appareptly where ;hey re
taking pilot groups and control groups of kids who have been
involved in certain teacher strikes and they're gonna follow
the control group and the other group. They 're going to follow
these kids, in‘other words, take them in the fourth or fifth

-
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grade or som@thing’ and follow them fBr a féw years and then
.at various points, check out 'tests and things like that -and
find out, is there any evidence of effects of the strike?
I think -there's-a, great deal of sKepticism whether they can
possibly find, out\ Will there be any relationship? If some
- kid in one point in his career has education held off for two
* or three weeks, cap one possibly show long-run harm? So many
& - things affect a cti 8 maturation and development over the
period that tbe eff®&t is doubtful. Imagine that some kid, in
third grade, missed four weeks of school. Frankly, if it was
never even tade -up, I would question whether, by the time
» they were seniors in high 'school, it would show. But in
: almost literally evgry case the time's all made up anyway.
How they canrever believe that, that somehow there is going

— to be a great detriment to that kid is pretty hard te believe.

But I nk this thing we want to do is, run some tests and
try to Pind out. Maybe people will léok at it a little i

2. Plaintiffs' presentations vf evidence ‘concerning irreparable
harm are not compellin§ A teacher organization attormey commented\\_/
on the common -allegation that strikes threatén a district with 16ss
of state aid: v - -

»

One of the big allegations as to irreparable injury...in these
suitsdis that if the teachers are not in their schools and the
children are not there, that the gchool district will loge a ‘
lot of state aid. The basis for state aid for each district is
. the number of pupils that you have in attendance< There's

a a couple of times during the year that they make these counts.

And they say "Now this is irreparable injury because we just T e

won't get this money. And there's just no way we're going ‘to be

able to make it up.” Now...there's really not much we can

bring in on facts on that because it's more or less a question

of law. You're either going to lose the money or you're not going

to lose the money. The fact ‘remains that no school district has

» ', ever lost a penity as a resul; of a t&achers' strike.because of
that count. What normally happens is the legislature simply
passes a separate act that says the school district shall not lose
any money. as a result. There's a general feeling: .why
should it affect these kids and the school district and why should
taxpayers lose money as a result of something over which they had
absolutely no control? And it is really a counting procedure
anyway; for many purposes it really wouldn't make a.lot of
difference whether they used the ‘second Friday,-the third Friday,
fourth Fridky, sixth Friday, tenth Friday, any Fciday--they
just had to pick some day. And the mére+fact -that it's just a
‘fortuirbus circumstance that the teachers have- to be on strike
on ‘a particular Friday is mo reason that anybody should be penal-
ized you know. The taxpayers and, the district and such would
probably have to come up with the extra money or some!hing. I

. don't know anybody in the state who has ever lost any money, where

the State Department simply said, "You re simply not going to get

differefitly at that point (Interview, ‘teacher organization attorney).
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this money." Now there have beem a couple of {nstances where
in essence the school districts say, "Well, we just don't
wvant to make the time up, 80 we'll just take the loss of
state aid" (Interview, ‘her organization attormey).

Trial transcripts indicated that this theme is extensively
developed at injunction proceedings in Pennsylvania (see Butler,
1978; Alipuippa, 1977). Even if the matter does not surface in
courtroom proceedings, .teachers believe that.a strike does not
threaten state aid or loss of instructional days--unless the loss
is instigated by board refusal to schedule make-up days .
Q: To what extent do you think there is irregarab e harm in
a teachers' strike? It was hatdly touched on in tRis case.
Hardly argued in court.

A: I think there isn't any, and I'll tell you why. There
could be, I suppose, if you went long endugh. But what is so
sacred about a day that a teacher is out on strike and’ yet
snow days, holidays, vacation days, and aboverall summer
vacations are somehow less sacred? - Is thef@ something that
pupils can only learn on days other than summer vacation, snow

. days, and holidays that somehow magically they can assimilate
on days that, people would othervise be in school and they go
on strike? '

..And they did arrange to make up the time. 5o therefore it
only means that we're talking about inconvenience. Inconvenience
to the students. As far as the harm being irreparable, we kept
hearing on fairly good authority that the Board was going to
ask for a waiver of the fequired days. So it looks like the
irreparability or the quality of irreparability is suspect

" immediately 1if .that is true (Interview, teacher organizatiosa
spokesperson). :

Other allegatfpné of {rreparable harm fare no better, in the~
eyes of teachers. An attorndy spoke somewhat contemptuously of a
typical Board complaint seeking ipjunctive relief:

»>»
Q: What about the arguments of school boards? Have there been
changes in the quality of board arguments Qver time?

A: I would say, in gy opinion, very, very little. I have a
Boarg complaint right hers. They have a list a mile long. Here
is your typical complaint, your allegation of irreparable
injury.... It's so speculative It's conjecture, speculation.
And we can get people that'll come in and say, ''Well, my. -
opinion is different, see.'. So OK, that was their first one,
right up front. 'D) Serious disruption, impairment ahd demoral-
ization of a vital function of the government: namely the
~operation of a public schoel charged with tife education of -
students within its dIstrict.” Now there, they're already

}\\\ ey
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slipping off into just conclusory type things What do you.
mean "serious disruption”? That just begs the questiom. .
What {s a serious disruption? What is impairment? Demorali-
zation? And how are you going to prove that? You are going
to say, I’'m demotalized? -A teacher can say "I'm demoralized.

I don't have a contract." So I don't know. But there again.
Very, very weak I think. Extremely weak for anybody really
looking at the thing (Interview, teacher organization attormey).

The attorney's point is amply demonstratéd in trial transcripts show-
testimony in which board witnesses are cross-examined. The
following epidode, for example,. ‘appears in the transcript of the
Butler case: p
Q: You stated yesterday that the seniors might experience
some disadvantage because of the fact that they are not now
in school because of the work stoppage, ‘and they are about to
‘take this (ACT or SAT)® examination on the 28th- T

ia

AN

Q: -——of January? Can you tell us what disadvantage you aze.
thinking about or referring to?

A: Yes. ‘

e

A 2\ e,

» A: Yes, the disadvantage would be related ‘to the interruptionm, -
the fact that the student is not. currently attending classes,
conditioned both attitude and behavion to respond to certain
,items that would be found on the instrument. - . ’
Q: . That jogg my memory now.. You mentioped the phrase,
"attitudinal changes'"? ° .

A: Yes. ° .

Q: Now, do you Have Bome major, some empirical data that you
could share with ‘this Court that would show that the mere
interruption of the education from January Sth to this date would
create such e disadvantage to these seniors?
A: I could not cite for you certain pieces of research, no. .
Q: Upon what, then, sir, do you base your statement to this
Court?

»

5

A: My experience in working with-learders in the classroom.
L S - .

Q: All right. Let's explore that for a moment. What period of
- time can you.tell this Court, or what example can you tell this

Court where there had been a break in educdtion.for nine or )

ten days prior to %n examination such as the SAT or the ACT

‘which had caused some disadvantage to the person or persons tfo

be tested?

1
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.A: T would correlate this with a teacher-made test, and if

the learner had been absent for a period of time, even due

. to personfal illness or Christmas vacation.

Q: So, I'm looking at similar tests so we can compare
apples with apples-—— : .

s

AN

A: Yes, yes. .
Q: -——and not SAT to a history examine to a senior high”
school student.. What examples would you have for us?

A:. In my opinion, the responsibilities and pressures placed
upon a youngster preparing for such an examination, and

thinking in terms of the value and future commitffent of

that student, this pressure in itself for the SAT would increase
the anxiety level. Now, if-- A

Q: Upon-what do you base that; what example? My question has
been examples, sir.

.

A My children taking such examinations; my own person&%\
experience in taking such examinations. ’

Q: So, that's onehfor you, and how many for the children now?

-t

A: Pardon? ’ | | (

How many children\do you: have?

.

Si%. .

.

Q: And they have all taken these examinations?
¢ 7/
A: I believe my youngest daughter, the ACT, not the PSAT or. SAT.

Q: So, you're speaking now of two personal experiences on.
these examinations? ,
A: Not just two personal experiences. The students within our
schools;. the comments made to me.

N A Y ’ i H
Q: Wait. \let 8 take it, if we can, by the numbers here. You

* talked about personal experience. You talked about yourself.-

All right?

A: Yes. ' k T ’

Q: Did you take the examination after being off for ten days
because of a work stoppage, as a student? .

A: No, sir.

/.




Q: So that doesn't count. ‘How about your daughter, did
‘she take the examination coming off of a work stoppage?

A: No, sir.

S

Q: All right. Now, what other examples do you have?
A: I do not have other examples. -

Q: So the Court is clear and I'm clear—I don't mean to
confuse you, sir. I apologize if I have been.

A: You're not.

Q: I just wanted to know what your basis was, or is, for the
statement that there would be some attitudinal problems with
the children—

A: Yg&‘."

Q: -——taking these examinations (Transcript, Butler, January 20,

1978: 19-22).

*3. Irreparahle harm is relative. Frequently defendants spoke
of harm in relative terms, rather than in absolutes. For them the
question was one of weighing the harm arising ftom the strike
against the harm associatéd with endinggthe. strike. Our sources
divided the latter into two broad categories: harm which the strike
had been designed to combat, and harm which would be caused by
a return to work without a contract. A teacher organization officer
spoke of the first type Nith considerable emotion:

As latfe as this past week I.had a man say to me how upset his
was to have had their four children at home. And I said,
ell, really, I'm so'sorry for your poor wife." Her baby-
sitters were withheld from her for a while. He was still"
very upset that his wife had, those kids-—jt just.got on her
nerves: Education-——it just has to be mora than baby-sitting.,
We had issues. Our school system was being destroyed. We:
know how many substitute teachers are walking through these
clasges. Class after class which has had six, seven, eight
different subs in a year or a semester...Anybody can get a job
anywhere else without having to put up _with the types of
problems that we have in an urban situation...A person could
get the same salary somewliere else (but most 6f the time they
could get more) and they don't have to ,WOorTy about some of
the .other things we have proﬁlems with. Now the Board knows
that. The Superintendent knows it. But they weren't even
asking what would maké it attractive to get people to come in
and stay in the system and become professionals. They asked
for no improvement in conditions for profesaional teachers or
for the prdfession itself. We saw what was happening to our

-
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profassion. We know that we were,all hurting...We have
gotten farther and farther behind.

v
LI

The harn that might comie from the strike is nothing compared
to the-damage.and hirm that was being perpetrated on our
people and our children every day in this system. For
years...And there was no intent to cwe it....Any price that
we pay for this short interruption, what I perceive to be
the opportunity for a realistic getting at something that can
save our system and place it in a position where we can aim
at quality education for children. I don't see what we did

as being destructive at all (Interview, teacher organization

"officer). .

Affidavits prepared by tedchers in Seattle frequently compared
harm caused by a strike with the harm caused by other events.

With the help of his instructor, a student who has been 1ll
or absent for some other reason for an extended period, has
in many cases completed the course at the top of his/her
class....The situation involving a student that has been home
ill for an extended period is much more difficult to handle
than a situation where the entire class missed material or
instruction for an extended period. Yet each day the teacher
is faced with returning students who have been home ill. Wien
the eQtire cl#ss must complete the program in a slightly
reduced amount of tfme, the instructor simply has to provide
additional material which combines the information from two
units into one (Affidavit, industrial education teacher) .

and go, some of which used less class time and more home study.
time. Most adtably, for a number of years, a rotating schedule
was adopted, which in effect reduced the student's class time
by thirty hours per class, out of a yearly total of one hundred
eighty. As far as I could tell through testing, observation,
etc., the students were able to accomplish the goals as set

for each subject (Affidavit, science teacher).

In past years I/have seen so-called innovative programs come

I have taught in Seattle when two days were lost due to snow
closure of schools and when three days of instruction were lost
in my building due to_an 'unexpected special testing program.

In both cases the days were not made up, however the students
did not suffer any severe loss imn their education. + Teachers
are trained and experienced in making adjustments in their
instructional plans to accommodate...a wide variety of
interruptions such as assemblies, fire drills, group tests,
field trips by other teachers, band practices, and absences

due to illness or family vacations (Affidavit, mathematics teacher).
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* Of greater significance than the strike on the quality of
education is...the new textbook adoptioms that didn't show-up
for the opening of school (Affidavit, experienced teacher).

Other teachers assessed harm by comparing the effects of
continuing to strike until settlement was reached, and returning to
cldss without a settlement. he

v ad .
‘ . It i3 my opinion that starting school with_the unsettled S~
~ disposition of the staff would result in an inferior program

as compared to starting school after having resolved the issues
g0 that one's full resources can be directed toward providing
a quality, integrated educatiomal program (Affidavit, special
education teacher).
From a counsaling viewpoint...it appears more likely that
opening school in an unsettled atmosphere would be more
detrimental than a delay in opening or a shortened school year.
Forcing teachers to go back to school before there, is Tesolution .
and mutual agreement means that the school staff would be
working under more than the usual opening-of-school stress.

. When people are under stress, it is reflected in increases in

- interpersonal conflicts...and inability to see others' views.’
‘It may also lead to apathetic task performance. If.we increase
stress and anxiety on school staff, we in turn decrease their -
abllity to be responsive to student needs, interests; and

’ tensions (Affidavit, special education teacher).

To start school without a contract and face a possible walk-out - |
sometime during the school year would...be much more disruptive
to the educational process than merely delaying the start of.
school until everything is settled (Affidavit, home economics

i teacher)

If teachers are forced to start the school year without having -
settled the paramount issues of salary, fringe benefits, and
eyaluation procedures, they will be angry and frustrated. This" .
cannot help but have an impact on the quality of their teaching....
The irreparable harm caused to the educational process by - ‘ ‘
. forcing the teachers to teach prior -to the conclusion of bargaining : *
will far exceed any harm which would result from delay in the . l
opening of school (Affidavit, teacher organization official).

v

The sum and substance of all of this is thé; teacher defendants
assert that neither personal experience nor research indicates that
irreparable harm ffows from teacher strikes, that plaintiffs have .
-, failed to demonstrate the existence of irreparable harm, and that
' 'any harm identified is outweighed by the harms that would stem frpm a
premature termination of the strike.  '. : . -
+ ST . =7 A.,f ‘
|
\

Yet teachers do not expect that these arguments will prevail in ..
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- court, or at least they do not feel that board requests for injunc-
tive relief will be dismissed by the courts for failure to prove
irreparable harm.’

4. The courts will find enough irreparable harm to justify
ranting injunctiue relief. A teacher organization attormey lamented .
the futility of it 911: g

No matter how skillful our lawyers have been in cross-
examination--showing that the specific harm that's been
portrayed to us by their witnesses really is not as harmful
upon. close scrutiny by lawyers from our side--this seems to¢
? be not impressive at all to the judge listening to the case.
Almost as if it's a formality that he's just taking all this
down for dress as opposed to any -substance. No matter what
- we gibuld say in counter-distinction, they will grant the
" . infUnction.
X .
We have experts coming in from the state capital who are
trained in as much detail, if not more, than the school
“tsdigtrict has access to, in terms of budgetary questions such
as loss of subsidy to the school*district when the district
is closed due to a work stoppage. Our witnesses come on to
say that the school district will save money the longer the
strike continues. Nobody rebuts our experts' testimony.
You would think that point &ould be brought home clearly +
enough to the court for the court tp take a grasp of it and
say, '"This_is true." But it falls on deaf ears time _and time
again (Interview, teacher organization attorney) .

Another attorney described the situation this way:
© Qs f/t me ask you another question. One of the first
things you have to do is. refute the school board's case. The
. school board is saying there is irreparable harm and you can
show either that there is no harm or that it is not irreparable,
J Do you have to make 4n affirmative case for your side or is it
sufficient merely to refute the school board's argument?

A: I think in the normal situation, here is, the school board
has the obligation to make a showing of irreparable damage. They
bring fthe lawsuit. and then they have the burden of proof. Which
means they get to go first, they have to bring on their witnesses.
Then we make arguments refuting that. So that I'd say the
obligation 1S not to us to make a showing that there is no
irreparable harm, but for them to make a showing that there is
irreparable harm. o

Qf And then you tear into that.

A: And then we tear into that. They have what?s known as the
burden of proof. And I'd say that's what the law is. Now again,
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judges - being human beings,'thié is very fluid and some judges

47‘7“‘ dislike strikes by public employees so much and they realize

t the strike is 111dgal and such that they in essence almost
switch the burden without saying so. There's no doubt about
it, it's discretionary with the judge. Once he'd held a
hearing,,even,tyough they might disagree with it, the appellate
courts are npt going to generally overturn that ruling. And
80 we have gotten the short shrift a few times. where we come
in, they put on some really very meagre case that to me
by any real logical standards was insufficient. The judge just
simply says, "Well I find that these kids are being hurt because
now two football games have 'not been played." Boom. That's
it (Interview, teacher organization attorney).

~ i - .
A teacher organization officer put the matter most sﬁccinctly:
Q: - Was there harm, here in this casd

A: No. We always contend that there isn't. One of the main
things we pojgt to, we usually end up making up every day.
They.claim they're losing money; they won't lose money because
they're going to get the school year in anyway. And we don't
think there's even been a showing of irreparable harm which
would justify an injunction. But the judge always issues it
anyway (Imterview, teacher organization official).. ~

3. _irreparable harm argument is a useful one to make. In -
‘view of the near-universal (and generally confirmed) expestation that

e courts will find irreparable harm even though "the teachers think
hat it isn't there,. one must ask whzcégs teachers continue to

litigaté the issue. Our interviewees¢made a number ‘of observations
about the reasons for pursuing an outwardly futile quest.

The manifest function of arguing the irreparable harm standard,
is, of course, tha:\gf\gersuading the judge to deny thefoard's
request for injunctive Yelief. The argument rarely is ‘Persuasive, bu?
there are just enough exceptions to nourish hope. In the initial
Illinois casé (Redding), for examplg, injunctive relief was withheld
at the trial court level because the court did not find irreparable
harm. (On appeal the lower court opinion was reversed.) In Holland
the !over court granted injunctive relief, but on appeal the Michigan
Supreme Court indicated that the irreparable harm standard should

have been gpplied.' In the several states (e.g., Washington) where
the ground ruled for granting injunctive relief are unclear, occasional

. victories gncourage defense attornmeys to continue their challenges
" to the docBgine that strikes are enjoidable simply because they are

illegal.

However the very low propo;t{on of decisions which turm on the
irreparable harm standard, and the persistence of argument in the face
of experience, suggests that the argument may serve some latent func-—
tions. It does. One such function is simply to delay the date of
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issuance of an injunction, in order to maximize the time available

for reaching a settlement. One teacher attorney put the matter

quite straightforwardly: -
One of the strategies that we employ is to delay the ultimate
occurrence, which would be the injunctive relief order being
entered, which terminates our strike. Our leverage is still
there while they're still out on strike. And therefore if

- we can make the employer put on the best case possible and
elongate the proceedings we have a chance to keep the strike
alive (Interview, teacher organization attorney) .

A second latent function is that of encouraging the judge to
enter the teacher-board dispute as a mediatdr. An attormey
described the process this way: R .
L . s
Rarely does.a judge ever argue or ever rule "I find no /
irreparable damage." What he simply does.is hold off giving
the injunction. And he gets the parties and says, '"Well
now, let's see here. Before we continue this I want to see
the counsel back in my chambeys.”" ...What they aim to do is
(if they don't really think irxeparable damage is there at
that time) they go so far as to' gay that "I want to talk .
to the parties back in my chambe s." And they get the
bargaining going. They get them argue, to get them
negotiating around the clock. And\they wear everybody down -
and get an agreement....l guess I'm\a fairly strong believer \
in court-ordered bargaining, in that \{:think it does make ) -
both the parties tend to get much more\reasonable. There's ‘ '
« just no doubt about it (Interview, teacher organlzation attorney).

-

A third latent function servedq%y teacheéys' challenges to

irreparable harm is that the :argument offers possibilities for . ///
galning public support. One teacher attormey dade the followirig , -

observation: .

\n
$

It's important. We want the public to know our side of the
story. We know the public usually doesn't care, but we do
influence a certain segment,, ‘Some of those segments or
people that you might influence may. come out of the woods

and help. So it's important . (Interview, teacher organization
attorney). e ’

A final latent function was mentioned by an attorney with one of ’
the national teachers' organizations. While we did not detect -
evidence of the phenomenon in any of the settings we studied, the o
argument is highly plausible. In essence, our source conceded that
irreparable harm might be found vis-a-vis a few students, and that
the teachers.dealing with those students might then be enjoined,
with other teachers allowed to continug their strike. Arguing the
irreparable harm standard might, he suggested, avoid blanket injunc-
tiong affecting all strikers (Interview,. teacher organization
attorney).
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6. The irreparable harm argument contains built-in pitfalls.
- Several of our sources$ were acutely aware that there weré certain ~
limitations to the effort to counter board claims about the
‘irreparable harm wrought by teacher strikes. Part of -the problem
is that the evidence showing the lack of school effects does not

promote the teachers' interests. An expert witness noted the
situation in these terms: . \

We've used the Jencks and Coleman stuff. Not without .
somé trepidation But we've used it in the sense that : .
if you can't demonstrate that the school has a major

effect: on kids, then you can't demomnstrate that there

1is irreparable harm because school's not in session.

Now usually the comment I get either from the opposing .
attorney or from the judge is "Does that mean that we've :

got a bunch of ineffective teachers out there?" S¢ )

you have to try and cover that (Interview, expert witness

for teachers).

5 -

v - The teachers' main defense to the argument, of course, is that the

| ’ students' education is delayed, not denied. Nonetheless, there is oY
' sensitivity. As one attorney noted, claiming that there is no ¢

irreparable harm "makes the clients a little uneasy."

A number of teachers and teacher attorneys expressed particular
concern about the effects of strikes on handicapped children. Strike
organizers in one city had pla to leave two special education
schools in operation: ’

~ -

As far as the special education, the handicapped children,

well those two schools we did not ‘ask the faculty to leave.

But the Board closed them down anyway....If they had continued. .

with those schools open, we had already determined there ' ’
would be no pickets placed at those schools. All the others,
| yes, but not those (Interview, strike organizer). N
A teacher organization attorney also HMad concluded that it might be
| better to keep special education schools open:

|

T . Here's another area where we modified our stand a lot and
| . ©  that is in this area of special education. This is a very,
; .very Mnteresting area of irreparable-~damage. Today of course
? :B ~ you have both federal and state mandatory special education '
SN acts. You've got all these categories: _the physically

impaired and mentally impaired and the edpcable handicapped
and all these various categories, going from people who have
very, very mild disabilities to the ones who are extremely .

' severe. We got into a strike here, probably five or six years . |
ago, where‘ knew that was going to be one of the school N |
board's big, big issues. They had this huge special education ‘
program. You start to get into the physically handicapped.
where it might not be a good idea for some kid not to get the
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physical therapy .for ﬁour or five weeks din a row. And indeed
a lot of those kids have special programs that go through. the
sumner 8o we don't let up on that type of thing. .What we did -

in that one after a couple qf weeks, we suggested to our g'pble; Fes
"We think you should go batk.'"” And indeed they did. ”
~ - ) - -

Q:‘ Spec®ul Education only? ) )

A: That's right. :So theg went back because yoﬁrif least

start to get a lot closer to where' there might ome harm.

At 1eas; I think it's certainly a little gore arguable where
you've got a kid who's physically handicapped. It may‘be that
for that kid, four weeks later, their physical disability might -
start comiyg back.. So more Ay, more, we're advising these

people, "Look, this Special Education program is such a small
part of this yofﬂkpow, such a small part of xhis

.%Q: And 1t ‘shows a gesture of good will and good faith.

“A: Yeh. It's been well received by the judges where -we've
done it (Inte °ew, teacher Qrgapization attOrney )
’ «

Another- teacher orghaiz on.attorney, however, was not at all
convinced that selective-schgol openings were desirable. From the
point of view of managing trike, he felt that maintaining gervices
to handicapped youngsters would be "chagtic” (Interviey, teacher
organization attormey) .- Evideatly the gtrategic probl here will

take some time-and experience to work out.
_ , 3

~

~Jhe View from the Bench

- -

Judges find injunction proceedings immensely ffustrating A judge
in-Washingteon bitterly assailed the legal system 8 failure to-provide
clear direction

L3

Judges get burned in the press and by the publie all the time
on these public issues...because there 'is a misunderstanding
by the parties and also by the people that write about these
things or report on them, and sometimes @misunderstandings about
the dawyerd. This is not a question addressed to my mpral
judgment, or to myyphilosophy of ldbor relations, or to my -
philosophy about whether there should be a stwike oy whetler
there qﬁsnldn t be strikes, .or my philosophy about whether
there should be a right to strikeafor publit employees and in
« particular school teachers. What's presented to me here is a
legal question, based on facts, that I must attempt to resolve
. applying the facts as they have been presented to me,sio
dge law as I understand it...I'm not responsible for that 'law.

N




[0] bvinusly this is an area that cries out for legishtion
And at least so far as the Court is. concerned, it.cries out
for legislat because it would make our job easier if we
knew what the Public policy of the State was as applied to
teachers' strikes. We have Case Law and othér things...that
talk about public employees' right to'strike,...but the
square issuegf whether school teachers should Wéve the
right.to str@ke has not- been ‘squarely met in this State, as
far as I know at least, by eitheg the legislature or...by
the. Appellate Courts. Everyon eachers, administrators,
students, parents, taxpayers, as-well as Courts—would have
an easiqr job with these things if their rights and duties
were spelled out (Oral Opinion, Ceptral Kitsap School District

) 3401 v. Central Kitsap Education Association, Washington,
Kit p County# No. -78-2-00607-0 (1978)).
. ‘ ’
But le Judge Bryan lamented legislative silence, Pennsylvania's
Jqﬁge'Bromidski found that legislative action was equally frustrating.
Commenting on the power which the legislature had vested in the -~

courts Brom;nski observed:

*

-

«~The authority vested imr the court is unprecedented.
Historigilly the court .terminated by injunction illegal strikes
only er illegal incidents attendant to stherwise legal strikes
- Termination of legal strikes resulted at the bargaining table
~ whereas under Act 195 the court is directed to terminate an’
otherwise legal strike if it presents a clear and present

~danger to the public interest. Thus the court is called upon
to digest the economic, professional and managerial complexities
of an educhtional system, assume problems unresolved by
mediation and/or fact-finding commissions, and decide what is
in the best interests of the public or presents a clear and
present danger thereto. .

. ) ‘
A review of some of the cases litigated/in Pennsylvania
» reflects some of the reasons advanced to enjoin strikes as
creating a clear and present danger:

\ ]

1. It might reduce its state per diem reimbursement to
the school district if the 180 day school year is not
completed by 4 given date.

|
2. The expense for custodial and maintenance staffs
would cpontinue even if the schools were clhosed.

-3. The calendar year is 180 days and must be completed
before a given date.

) .

4o, If éhe school year were extended beyond the regular
time, it would affect the repairs. to thé bufggings ordinarily
anticipated to be done during .the summer. ° .

»
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5. Since the school district ‘prqvides transportstiih
for private and parochial school students, such service wouId -
be terminated. -

6. The failure to complete.the school term as scheduled
‘- might affect the scb’l district summer school program.

7. If the members of the teachers' assoéiation fail to
man ‘the classes, the school district could not provide an,
. adequste educational program for the students.- .
'r .
'9. There would not be sufficient supervisory personn.
to maintain adequate discipline in the classes.
" 9. If the school year were extended beyond the regular.
school year, it would affect those students seeking summer jobs.

4

10. The presentation of the college entrance exatinations

. ~ would be affected.
M ¥l¢ The n{;ht school classeg would be affected. \.
) . 12, "State police-‘drivers' school would 3e affected.’
: U . s ‘
- -\

) 13. The adult classes would be affected. .
14. The extra-curricular activities such as playing football
-marching in bands, and participating in other such‘activities
would bef pffected. .- \

15.  The cooperative work program spared by students and
teachers would be affected.

16. . The in-service days would be affected.

4
o 17. The schools could not be kept open.

<

18. _Thousands of students would be out of school. ﬂg/
<, 19. Promotion to subsequent gradés would be postponed. g
20. The P.T.A. would be disrupted, .

21! The parents" working schedules would be. affected because
. , their childrgn would not be in school. ’ . -
“ 22. Vacation schedules for both parents and students would
. be affected if school was not completed 88 originally scheduled ¢
. \ ~
’ Do any of. these reasons or combination theweof present a danger
"to the public interest? g \ ), i e
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We should first.recognize that each must have been
seriously considered by the Legislagure as awesome consequences
of a teachers' strike. After all, ere were some 42 to 47
teachers™ strikes in the 10 years immediately preceding Act 195.
Were not their consequences equally as devastating as those
allowed by Act 195? Yet, the legislature has not enuherated or
defined ,chese or any other specific reason as one creating a
clear and present danger to the public interest. A fortiori,
the definition section (301) of the act does not define any
of the terms used in the strike section (1003) such as health,
safety, welfare, etc. So that a judicial quandry exists in
this absence of legislative guidelines. This, then, lending
itself to ad hoc determinations. It can reasonably-be assumed
that the legislature 4id, consider any of these items, per se,
or combination thereof, as ‘affecting the public interest,

® otherwise they would have so stated. Under any other interpre-
tation, the -teachers' limited right to strike would be no
right at all. B

The fundamental question then is left to the courts: When
does=an otherwise legal teachers' strike become a clear and
esent danger to the public interest?

The resolution of this question lends itself to less than

‘k uniformity of judicial determination (Brominski, 1973): 682-683.
A few years later another Pennsylvanian judge wouild reach beyond

7 , the'legislatively-induced problems by defining the issue in
constitutional terms:
. @

Inasmuch as education is the constitytionally declared right of
the child, and the Courts have repeatedly held that education is

. for the welfare of the child as well as the general welfate, it

- - {s difficult...for this Court to reconcile such a basic prim-
ciple with a statutory.right of a teacher to disrupt and inter-
. ° fere with the mandated educational program. . . )

Next to the parent the school’ teacher has the greatest influence
on the child. This was my experience and I believe -that this
would ®e the conclusion of most citizens. I possess fond and
vivid memories of Fannie Tebay, the first grade teacher at <
Institute Hill School, as well as all the othe; splendid teachers
. of the Butler School System to whom I was expoBed. To the

child the teacher is a pillar of knowledge, wisdom, and strength.

. The parent and the teacher are the example!to the developing
and impressionable child. >

-

-

.In the preparation of a gild to enter a society that is hope-
fully orderly and democratic a strike of teachers inm the public
'school system can- have a negative and bad effect on the child.
The message to the child is clear: When elected <epresentatives
. and goverrment employees fail to negotiate a contract it is proper
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~and vacaged it.

, ‘ .

to close down the system. Undeniably it is this kind of
example that downgrades the profession and helps to promoté
disorder by young people inside and outside the classroom.
The strike disrupts and interferes with the formal education
of the student. It also encourages bad citizenship.

Theolegislatively declared policy of PERA is to resolve dis-
putes....As a practical matter under PERA schggi strikes have
multiplied, with Pennsylvania having the worst™record of

school stoppages in the nation.. The school child is the victim
of this approach to the solution of labor disputes between

the teachers and the School Board. The circumlocutory language
of PERA cannot change the fact that a public school strike is
contrary to the best interest and welfare of the every child
affegted.

..The strike provisions of PERA relating to public school
teachers cannot be recbneiled with the Public School Code and
ghe Constitution of ‘Penngylvania. The portion of PERA legalizing
strikes by public school teachers is uncomstitutional...Courts .
should face.the issue squarely and declare PERA unconstitutional -
insofar as it legalizes strikes by public school teachers(Opinion,
Butler, 1378).

The Pennsylvania Supreme Court congidered Judge Kiester's Opinion;-

Follawing the hearing, in the\Yarren case, the judge ‘commented
on the evidence he had heard abouf irreparable harm:

whether or not irreparable harm

The basic problem we have [i
‘listening to the experts.

exists unger Holland. ‘I enjoh
Almost every day of the. week I hear éxperts in one field or
another. I am always delighted to hear them because a man .
spends- a lifetime acquiring an expertise and he comes into court
and fortunately we are in a position where we can share listening
to it. )

[The teachers' expert and the board's experf] are talking about the
same thing, Here are two fellows who have been called and they
can't agyee. Their discord in agreement is unbelievable. We

are talking about the education of kids. You look at it from this
point of Vte®, that you can't just talk 4bout Christmas vacations
being deiayed or going to be curtailed. You can't talk about
whether or not summer vacations are going to be affected if you
push the 180 days through every day but Sundays or legal holidays

I don't (sic) look at it from theapoint of view of young kids

walking up and down the street carrying a-picket sign. That's

the most devastating thing'iaﬂ’can imagine. Can you imagine a

kid walking up and down the street with a sign saying, "fire my
. Y 2R
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teacher?” That's a terrible thing! 3

Youngsters, just by virtue of just common sense and by experience,
we all have, usually has a great fondness for a clagsroem

teacher. Always had and let's hope that they always do have,

and when a gituation comes about that somehow a youngster is
alienated from the class room teacher even if it is for a brief
period of time, that's a devastating event. I think we all
acknowledge that's some of the fall out of this type of labor
dispute, but that's there and it has to be acknowledged.

The fact that the financial aspects of the school district is
in jeopardy and it is, I can't take the position this strike is
going to end tomorrow or the next day or the next.

: I am not at liberty as Doctor Cotl to speculate in the future
irreparable harm, when it will commence or if it will commence.
We are not in a position to do that, because my memory is
immediate and I pick up this knowledge — I picked up this knowl-
edge somewhere today, but there are 30,000 kids out there and
1400 teachers, let alone the administrators, clerks, cafeteria
people, whatever they all are. }

This situation affects their every movement of thinking. - Right
now each and everyone of them let alone the untold parents that
"are affected by this work stogpage, these are the things I have
to think about. I can't just say to myself, well, you know,

. irreparable harm will commence in‘this area or certain days will &
commence in this area or another date and whgkever the case may
be. It doesn't work like that. P

The substance of all the facts overwhelmingly demonstrates to
this Court that irreparable harm does exist. It exists to the
* School Board. It exists to the teachers. It exists to the kids.
It sts to the community jin which that school district exists.
Everybody suffers each and every passing moment that this,work
stoppage continues. .

-

..the purpose of thg Publie Employment Relations Act was to
preserve the public. the benefits of those services for which
they pay, and to me that is the overriding COnsideration -in this
whole picture Teachers, public empfbyees just don't fill the
same shoes as the people in the private sector. They forfeit,
by virtue of this statute, certain rights and privileges and that's

- what the teachers in the Warren District have done. They have
forfeited their strike right, their right to strike by witltholding
services when irreparablg harm exists. That's not pleasant, but
ic is a fact, it is a fact, and the obligation of this Court is to
see that the public raceives setvice, receive the service that
they are entitled to receive by virtue of the statute.

1 say this because I am going to issue that injunction..a(_'rran- Y
script, Warren, 1978: 115-118). /1\ v
® - . v N
\ * - 1)
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In the end, it was an experienced labor attormey who most
succinctly (and not unsympathetically) characterized the position
and the actions of judges involved in teacher strike injunction cases:

Q: Judging from the cases you've handled, what is the basis
of the judge's decision? How often does he really and
honestly decide to issue on the basis of irreparable harm
or to what extent is he influenced by other factors? And

if so, what are those factors? -

A: Well, you know I think 1t's very difficult to teil some-
timeg what factors really are influencing the judge. Every-
body likes to think that somehow, the law and judges work in a
-very scientific manner. But the fact of the matter is they:
) don't, particularly when you get into this area, where they have
. a great deal of discretion whether or not to issue an injunc-
tion. It can depend on his values. The judge may just have
a philosophical bent that he doesn't like unions, he doesn't
like strikes, he clearly doesn't like illegal strikes. And
- frankly, what is the political makeup of his constituents? You
get down into an area where you've got a very heavy labor popu-
lation, you've got a lot of people used to being on strikes.
You've got elected judges. You're going to be elected by these
people. The judge may not want to be percieved to be anti-
labor. And he's going to quite often be a little more leery
about finding irreparable ‘damage in issuing the injunction. It
gets right down to such things sometimes as how busy is the
judge? Is he right in“the middle of a great big jury trial? Or
at this particular point when this thing's coming up, maybe '
his schedule isn't quite as bad and he feels, 'Well, I've got

¢ - a little more time to cajole the parties and try to get an .
agreement.” There's all of these factors that come in here. And
, quite often you never really kmow what is motivating him either

¥ to grant an injunction or not grant an injunction. You just
never' know. But it gets right down to that jydge's personal
feelings, experiences. And he's always got the law (Interview,
teacher organization attorney). .

A mapagement attorney expressed a similar view:
You've got to remember that if the trial\court dexided in its
discretion not to give us the temporary injunction ®n the
basis of the irreparable harm standard, it would not have been
because of the failure of proof, but because it just didn't
want to (Interview, management attorney).

These comments are épt sumnaries of the judicial views expressed
in the preceding quotations. :
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Summary: Tﬂe Law in Action

- ’ Plaintiffs', defendants', and judges' views of the irreparable
harm standard are so divergent that it requires effort to recall that,
in prfnciple at least, rall three groups are talking about the same
thing The past, present, and projected experience of each party

is so unique that there is virtually no common denominator. For
school managers, the overriding objective is to get children back in
school; injunetions are seen as instrumentalities toward that end,
and claims about irreparable harm become necessary.in order to
activate the instrument. If the instrument can be 3ctivated without
| oo the claims, the task is eased. If the claims are nbcessary, they
will be presented. But in the end the claims are driven less by the
direct evidence of harm than by thé*goal of obtaining a favorable,
court ruling. Arguments of harm are arrayed cafeteria-style, in
hopes that the judge will find something persuasive.

For defendants, the principal objective is to provide the
conditioq; whereby the d{spute underlying the strike can be settled.
To attain that end, injunctive relief must normally be delayed as
long as possible, if not altogether avoided. Irreparable harm
arguments, and challenges to the,plaintiffs’ proofs of "harm, provide
a convenient device for protracting litigatiom and, occasionally, .
for avoiding an unfavorable court ruling.

- Judéga are caught. Sworn to uphold the law and to protect the

) public interest, both aétion and inaction have uncertain ‘consequences
for both the law and the public interest. Rulings based on the
irreparable harm (or similar) standards inevitably incorporate the
judge 8 personal biases, for the objective meaning of the standard
simply is not clear. Faced with such a dilemma, it is hardly surprising
that judges are inclined to push gettlement efforts, to postpone _
legal proceedings, to lean on both partiés, and occasionally to laé_h§
out in anger at those deemed responsible for their predicament.

" C . SUMMARY AND DISCUSSION .

In this re;o;t we have described the "law in books" and the "law

w. in action" pertaining to use of the irreparable harm standard in

injunction proceedings which are aimed-at halting teacher strikes.
The report summarizes a much larger body of findings which are presented -
in.a series' of technical appendices. (The appendices, in turn, are .
highly distilled summaries of masses of data on teacher strikes
collected during the period from July 1978 through December 1978). Let
us now summarize the summary.

The use of labor injunctions was considered by two-thirds of the
school boards which experienced teacher strikes in 1978 79. More than
half of this group took the additional step of filing a petition for
injunctive relief. Our focus was upon the ensuing legal events,
particularly with reference to the irreparable harm standard. Those

a~
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events :zfe shaped in part by the statutory and case law which
prevailed in the setting where injunctive relief was sought,

and in part by the objectives and perceptions of the plaintiffs,
defendants, and judges involved in the injunction proceedings. In
most states the statute-books provide little explicif direction to
the courts concerning the standards to be employed in injunction
proceedings which grow out of teacher strikes. However, there

are two small groups of states which have provided sode legislative
direction. Statutes in Nevada, Iowa, Florida, and Maine indicate
hat the courts need not utilize the irreparable harm standard as

a prerequisite to issuing injunctive relief. However in Alaska,
Hawaii, Oregon, Pennsylvania, Vermont, and Wiscotrsin the statutes
appear to direct the courts to withhold issuing injunctive relief in
legal strikes until such time as the court finds a cléar and present
danger or threat to the public health, safety, or welfare. (The

details of phraseology vary among these states, but in each case ‘ .

the language appears to be akin to the irreparable harm concept.)
Thus a few state legislatures have rejected the irreparable harm
standard, others have- embraced it, and most have said nothing.

«In the courts, which must act on injunction requests whether
or not there is statutory guidance, two distinct traditions are

‘apparent in appellate opinions. The oldest and still dominant

position holds that strikes are (a) enjoinable simply because they
are illegal, .or (b) enjoinable because they are illegal and there-
fore harmful. In both (a) and (b) plaintiffs need do no more

than demonstrate that a strike is current or imminent, and to make
the traditional assertions that failure to enjoin the strike will

'result in irreparable harm. The validity of these assertions is

not contested and supporting statements, if presented, are not

strictly scrutinized. The second tradition, whose origins lie in Col
the 1968 Holland case, contends that illegal strikes are not enjoin-

able without a showing that failure to enjoin will result in

irreparable injury. State courts in New Hampshire, Rhode Island,

Idaho, and Wisconsin have moved toward adoption of the Holland rul

. These states, plus those with limited right-to-strike laws, provide

the settings in which irreparable harm (and its "clear and preseat
danger'' analog) 1is most likely to be litigated.

Our gtudies ig two of these states——Michigan and Pennsylvania--
Yielded substantial evidence concerning the law in action. Plain-
tiffs, cognizant of the irreparable harm standard (Michigan) and ---
the tlear and present danger doctrine (Pennsylvania) typically delay
seeking injunctive relief until a strike has been under way for
some time. Such delay is believed to permit harm to 'ripen" to the
point where it may be construed as irreparable harm, rather than
mere temporary inconvenience. Petitions for injunctive relief, and
testimony in support of those petitions, describe a wide variety
of arenas where irreparable harm is alleged to be occurring. Plain-
tiffs affirm that the district's financial posture, the continuity
of students' educational programs, the particular needs of special
education students, the burdens on graduating seniors, and disruption

«f
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in the commmity collectively congtitute irreparaole harm.-

Defendants respond by challenging the evidence. They say
that neither state aid nor instructiomal days will be lost, as the
strike days wildl:be re-scheduled. There is no empirical evidence
that student learning is adversely affected by strikes, and in
any case, the professional staff is accustomed to all sorts of
disruptions and can make necessary ;djustments to overcome them.
Pinally, it 18 alleged that an injunction will make things worse,
not better, if teachers must teach without a contract, and, if
the conditions which precipitated the strike are not rectified.
Judges, faced with such conflicting evidence and testimony,
have expressed considerable frustration. Some, such as Judge
Kiester in Pennsylvania, seek firmer standards of decision: Kiester
sought to have strikes declared unconstitulibnal, and hence enjoin-
able on that ground. Other Pennsylvania judges, and Michigan ‘
judges, have grasped at another justiciable standard: the school
calendar. The criterion for awarding injunctive relief (and
. hence the definition of irreparable harm) befopes that of deter-
mining whether the gtrike has gone so long that it threatens
completion of the mandated number of school days. .Hence the courts”’
discretion is grounded not on complex matters of pedagogical out-
or community harm, but on a much simpler criterion.

A Field in Transition
L

In the past two decades teacher bargaining, teacher strikes,
and anti-strike injunctions jJave ‘become commonplace in the field of
public education. The eventd have produced enormous stress, and
there are continuing effortsfto find policies by which to manage
teacher-board conflict in whys which are less disruptive and harmful.
Policies and strategies ard evelving rapidly. Even in the brief
period we studied, dramatic’ changes took place. Conmecticut,
evidently stunned by the bitter Bridgeport strike at the beginning
of the school year, amended its statutes to provide for binding
arbitration. "At the beginning of the 1979-80 school year a teacher
strike in Vermont forced the courts in that state to confront some °
of the anomalies in its laws. Oregon amended its statute to
.1ndicate that the financial and economic £onsequences normally
incident to a strike do not constitute-grounds for injunctive relief
_(Bureau @f National Affairs, 1979). The possibility of damage
suits agginst teacher organizations is being explored (Interview,
teacher source). Several cases in Pennsylvania were testing the
meaning and operation of the 180-day rule, which evidently is working
in favor of teachers, not school boards. The courts themselves,
it appeared, were displaying a hardened attitude toward teacher
strikes. Jailing of striking teachers, and the levying of massive .
fines, seemed to be on the increase. Finally, management strategists
«were expressing less inclination to resort to the courts for relief;
the desire to impose economic pressures on teachers, and to avoid the

-
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possibility of judicial interference in negotiations, warranted //*‘
‘efforts to stay out of court (Interviews, board sources). Clea).'fy
the function of the labor ‘injunction and of .the irreparable harm

- standard have not stabilized. Our conclusions and observations
should be viewed in that light.

s ”»

Irreparable Harm: Iasflues and Problems

Our examination of the use of the irreparable harm ifandard
has brought us to a number of observations and perceptions. In view
of the changing state of the phenomena we have studied, it is not
surprising to find that the observations and perceptions are not
neatly connected and cannot be logically arrafiged. Indeed, to present
the observations in a systematic way would imply the existence of
phenomenalogical regularities which do not exist. What follows
then, is simply a list of concluding pbservations.

. .
1. Contrary to our initial hopes, the use of the irreparable

harm standard has'not stimulated the csllection or application of
empi al data concerning the effects of strikes As nearly as we
can ascertain, there have been only four systematic efforgs to
identify such effects, and all have been inconclusive (Brison, 1978;
Lytle and Yanoff, 1973; Hashway, 1977; Kehoe, 1977). One possible
explanation for the absence of pertinent research findings is that
strikes—-or at least the strikes thus far encountered in .the U.S.--
simply do not produce irreparable harm. Another explanation is

. that interest and/or resources for conducting the necessary studies
do not exist. A third is that the tools of social tnquiry have been
misdirected, or are not appropriate for the examination of strike
consequences. In any event, despite near her strikes ¢
in the past two decades, evidence about tm is virtually

- non-existent. The social science evidence which might inform judicial
decisionmaking on harm simply does not exisqt

2. The irreparable harm standard and its analogs d&e at

ad present, judicially unmanageable. Use of the standard virtually forces
courts to rely on either (a) their personal views and experiences
about education and teachers and community disruption, or (b) arbi-
trary standards such as the 180-day rule, or (c) legaligms such
as 'the public interést,’ '"right to an education,” and "sovereignty.”
But reliante on these decisional bases does little to enhance the

< credibility or legitimacy of the judicial function. The credibility

) of the courts undoubtedly affects compliance with court orders. In

view of the apparent arbitrariness of decisions to enjoin strikes, it
is not surprising that teachers defy court orders more often than
they comply, with them. "

3. Use of the irreparable harm standard drives both plaintiffs
and defendants into positions where they have to argue in ways which
may run against their own best interest. As we anticipated at the
outset of this study, teachers are uncomfortable in arguing that

4
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the evidence on school effects does not supJ‘rt the notion that a
strike is harmful. The teachers' interest, after all, requires
public and professional comviction that- teaching does make a
difference, and that the difference is important. However, contrary
to our initial .expectations, the teachers' discomfort is not _
nearly as.important as anticipated. Teachers are willing to acknowl-
edge that strikes are inconvenient and may even cause harm. But

the evidence to date permits teachers to say that the harm is.not
irreparable. Thus teachers can admit to board allegations of harm,
but challenge them on' the basis of board claims that there is
irreparable harm. FurtHer, the teachers have discovered that they
can argue in relative terms: strikes are no more harmful than

other disruptions, and in any event the harm associated with a court-
ordered return to work may exceed the harm associated with continuing/
a strike umtil settlement. ' . .

An unexpected finding was the extent to which the irreparable
harm standard occasionally forces plaintiffs to argue in ways which
are against their own interest. For example, when boards are
trying to operate schools during a strike, they have to tell the public
that things are alright, but the court has to be persuaded that
harm is occurring or is imminent. Another problem was apparent in
Pennsylvania, where boards are finding that invoking the 180-day rule
precludes a strike strategy which reaches into teachers' pocket-
books. That is, the only way to affect teachers financially is to
refuse to schedule make-up days. Yet, to obtain injunctive relief,
it is necessary to argue that the relief is needed in order to
secure a full school year. As boards increasiﬁEIy\iyrn to strike
management strategies which focus on financially perfalizing
teachers, the 180-day standard for defining harm may become a burden
for boards.

4. .Teachers frequently can turn the irreparable harm standard.
to their own use. By forcing boards to produce evidence of harm \t.,
teacher attorneys can protract injunction proceedings, providing
. extra days for negotiating teams to arrive at settlements. Moreover,
hearing proceedings which focus attention on the frailty of
board allegations’ of harm serve to build morale among strikers, and
may serve to reduce public support for the board's position. Most
significantly,*perhaps, is the fact judges may be persuaded to take
informal notice of the irreparable harm argument, and such notice
may encourage the court to take an active role in seeking settle-
ment of the underlying dispute. That is, even if the harm standard
is not formally applied, it may be informally applied, may serve
to delay judipial isgsuance of injunctive‘relief and may simultaneously
encourage judicial efforts to promote settlement.

5. In view of the above, it is not at all clear that school
districts and managers are well-served by legislative and judicial
efforts to force boards to seek injunctive relief (as required by the
Taylor ng in New York State) % Nor is it apparent{that statutes
which permit courts to waive the irreparable harm standard always are

-
.




to make injunctive relidf quickly and easily available. But

the perceived unfairnessd of such a process may encourage teacher
defiance of -court orders. The teacher gpokespersons with whom we
spoke invariably indicated that they did not relish st¥ikes, and
Yhat instant injunctions tended to polarize things rather than
prompt sete}ements and the resumptid®sof schooling.

useful to plaintiffs. gge purpose and effect of such statutes is

Additional Inquiries

The strategies and tactics of teacher-board struggles are
changing School boards have developed increasingly sophisticated
approacheg to strike management. Today injunctions often are not
the fifst or mpst important remedy considered. Increasing
attention 1s being given to teacher dismissals. Many boards now
are trying to keep schools open during strikes, thereby financially
penalizing striking teachers. In addition penalties such as those
provided in the Taylor Law are being sought, i.e., loss of dues’
deduction privileges, fines against the striking organizationms,
and administratively-imposed fines against individual striking.
teachers. Teachers, of course, are responding with strike funds,
with efforts to increase the powers and responsibilities of state
employment relations boards, and with efforts to require binding
arbitration as an additional impasse resolution mechanism. In
the years ahead it will be useful to compare the different effects
of alternmative impasse prevention and impasse resolution strategies,
and to reconsider the role of the injunction in the growing array
of strike-related tools.

Particularly troublesome, to us, is the lSO-:b_iéL_e. Thus
far teachers have undercut board charges of irreparable harm by
pointing out that missed school days will be rescheduled. Most
often, they are. But teachers, rather thanh students, may be the
prime beneficiaries of the rule in many circ tances, for while it
assures teachers their full pay, it disrupts--even 1f it does not
irreparably harm—-tke lives of students who are innocent bystanders
in most strikes. If boards feel that teachers ought to lose pay- °
days when they strike, perhaps they should adopt the New York policy,
whereby teachers forfeit pay for strike days even if the days are
rescheduled. The 180-day rule soon may collapse anyway, as education
moves from time-ba to learning-based modes of organizatiom. It
would be ironic indeed if irreparable harm litigation gets tied
to a rule which itself is hollow. The 180-daysrule warrants
systematic analysis by students of public policy. (For a further
discussion of alternative impasse procedures; see Douglas, 1979 and
Jackson, 1979). -

Finally, we come to the most obvious conclusion. Strikes have
-different effects on different people. Handicapped children are
not affected in the same way as the non-handicapped. Older and
younger children are differently affected. Some forms of learning

.




are more immediately and intensively affected than others. Homes
where both parents work are affected in ways different from those
where there }s a parent in the house. If school systems close,

- the effectg” are different than they are if schools remain-.open

with makeshift staffs. There are no clear lines which sort effects
into "inconvemient,' "harmful," and "irreparably harmful" cate-
gories.- The effects will vary from person to person, school to
school, district to district, and strike to strike. To date
neither the personal knowledge of educators nor the systematic
knowledge of researchers permits easy identification of the moment
or place where irreparable harm is imminent. For the time being then,
the irreparable harm standard offers a very weak foundation for
building public policies dealing with teacher strikes. It is a

standard without objectively-agcertainable substance.
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. high school seniors, and general community discontent.

Teachers' strikes, occurring now in well-publicized flurries,l
present a host of pryctical problems for those individuals associated .
directly or indirectly with the affected school districts. Such .
strikes not only occasion obvious and immediate interruptions in work
for the teacherg themselves and in schooling for their pupils but also
entail a number of secondaty consequences that frequently include the.
logs of day care for the school-age children of working parents, un-
availability of free lunch programs, jeopardy of state financdial assis-
tance to local education programs, college admissions iifficulties for

Teachgrs strikes often prompt judicial proceedings for injunctive
relief, 'typically initiated by She teachers' employer, the local board
of education or its equivalent.” In other contexts a court asked to
grant an injunction, an equitable remedy, ordinarily requires the party
seeking such relief to establish the inadequacy of a remedy at law and
the threat of irreparable injury absent the rgquested judicial action.
The issue posed, is one of fact calling for case-by-case appraisals of
the likely consequences of both the injunction sought and continuation
of the conduct challenge& The irrepargble harm standard generally
controls regardless of the activity to be enjoined or the complexity
of the fagtual questions a rigorous application of that test would '
generate. . ) , . ‘

N , .

In many proceedings to enjoin teachers' strikes, however, such

carqful inquiry regarding harm evaporates or at best receives judicial

“"Ilip*service. Instead, mechanical deference to statutory labels of

illegality and unexamined presumptions of the réquisite existence and
quality of thg resulting injury often replace an exacting consideratipn s
of the facts.

This paper undqr kes.a study of teachers' strikes and the irre-.
parable harm standard; its purpose is both to explore judicial applica—
tion of that standard in proceedings to enjoin such strikes and to ven- -
ture an analysis of the patterns that emerge,.based in part upon judi-
cial and statutory treatmenf of schooling outside the narrow context
of strike injunctiohs. Part I of this paper-offers as background a

- short but more detailed consideration of the equity,standards .control-

ling idjunction proceedings ‘generally. Part II, again to providg dack-
ground, briefly examines the law, both legislative and decisional

governf;g strikes by teachers and other public employees. Appqllate

court opinions reviewing the issuance qr non—igguance of injunctions against
teachers' strikes form the nucleus of Part'III while Part IV assgesses

those opinions in light of commonly held legal Ei!ys of educational

benefit and harm surfacing in a vatiety of- stat 8 and judicial a!ﬁte—
ments. In particular, Part IV attehpts to provid//n~brdader theoreti-

cal basis for analyzing the-irreparable harm standard and to suggest

the special considerations that may guide courts asked to enjoin

teachers' strikes : . /

P

C ; . . -

I, IRREPARABLE HARM: ASCERTAINING THE STANDARD

1

3

An inguﬂctiop is an equitable remedy of considerable clout 10

,-
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Sonef!gg; issued after only a'truncated judicial proceeding,ll an ip-
junctive order, which directs the defendant to act or to refrain from _ﬂ) .
acting, can’intrude stg@ificantly on defendant's freedom;£~ it oper-

ates in personam and disobedience of even andégpfgperly issued injunc-

tion may evoke ‘enforcement by contempt of codft. Given the power -

ald potential abgge of this form of relief, an injunction is auailable

only under limi circumstances: where necessary to prevent the immin-

ent occurrence of irreparable harm.

Although irreparable harm or its equivalentls‘is a petvasive stan-
dard in injunction litigation regardless-of- jurisdiction, a definitiw
and universal formulation of.that test defies precise identification L 1
Stringently applied, irrepisable harm requires plaintiff to establish
the threat,of an immediate™ " and eitherlnoncompensablel or incalcul- ]
ableld injury o%weighing the risk of comparablg losses to the partye [
to be enjoined. In its blandest articulation the standard amounts i
to no more than the general prerequisite for_any typé of equitable
relief: the inadequacy of a remedy at law. And in some cases irre-
parable harm receives no mention at all, although it noneigeless y
apparently #rves as a silent criterion of uncerqiin force. T

The difficuliy in reaching a definitive understanding of the irre-
parable harm test is exacerbated by the fact that its immediate con-
text, proceedings for injunctive relief, come in assorted varieties.

A plaintiff éeeking to halt a particular activity may, before asking
for a final and permanent injunction,2 'request a- temporary restraining
“order 25 or a preliminary injunction, short-term equitable remedies
, 'designed to preserve the status qgg until the court can conduct a full
review of the merits of the case. . .
S . . '

Assessments of irreparable harm assume particular significance in
this latter context of preliminary relief, often g§ parte-proceedings
unaccompanied by either the procedural safeguards of a full hearing
or 3 determinative resolution of claims required for a final remedy,z8
because there the judic13§ task is simply one of freqzing the present
position of the parties. The irreparable harm test functiogs there

t as an unequivocal forecast of ultimate success. or failure” - for
an irremedidble change in the status quo may be precisely the outcome )
of a decision om the merits - but rather as a vehicle for ensuring )
that until such decision nothing is done that cannot be undone. The

.. ~ standard, therefore, is note.one of injury or loss simpli iter but fn‘-
terim detriment that.is irreversible and noncompehsab
». : ’ - -

« Where -considerations of irreparabla harm surface in the contexsz
of permanent injunctive relief, recitations of the test are similar
although its function changes slightly. Here an injunctiom issues
to prevent injuf& to plaintiff's interests which a court has deter-
mined, on the merits, deserve protection that cannot be guaranteed
. by ths prospect of subsequent money damages,or other corrective ac-

tion. 3 "Irreparable harm" in this context not only describes the
quality and degree of injury but also establishes that 528 injury’
' }s one" that infringes a"legal right of the complainant. .

Where the éonduct that 1is the subjecg of an id}unsgion procéed—
ing already-carries a legislative label of illegality, the
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- the complainant,

~

irreparable harm standard g’ght appear 1ooser36 but should operate in
a no less exacting manner. Illegality, though an informative vari-
able in the evaluation apd weighing of competing interests pecessary
for the final resolution of a case, is not always an accurate litmus
for'-irreparable harm, particularly at the preiiminary-injunction
stage.38 While the illegality of defendant's conduct may signal the
existence of the Sequisite harm to a legally protected interest of

3 sg h illegality does not necessarily mean that
harm is irreparable. Because in some cases the extent of injury .
caused by illegalaionduct is measurable and money damages or other ¢
corrective relief’™ available to make the complainant whole, ille-
gality cannotaalone serve as g proxy for the traditional equitable
requirements, Professor Leubsdorf provides a useful illustration
of this point: “although illegal "job discrimination compromises the
social interest in human dignity, ...that injury may be small if the
dischargegaemproyee immediately wins another job with greater prestige
and pay,." Denial of a preliminary injunctjon in such a case subjects
the complainant to no risk of irremediable 1pss -~ notwithstanding the
illegality of the conduct he seeks to halt. b

Although this logic mayagpply with equal force in some prbceedings
for final injunct%ge relief, it is most compelling where preliminary
relief is sought. Zet0although almost all of the teachers' strike
cases4?nalyzed below*® concern grants or deniils of preliminary re-
lief,” " those cases diverge significantly in their treatngt of a
family of characteristics cpmmonly labelled "illegality:"“*° some
court¥ find illegality itself a sufficient basis for enjoining a
teachers' strike while othzgs undertake a more searching inquiry
into the strike's effects. Because of theag/ﬂfffiring approaches,
it is importanmt to clarify at the outset the contours of the tradi-~ °*
tional irreparable harm test and the reasons why illegality and irre-
parable harm are not necessarily one and the same.

‘ The pair of features not invarlably characteristic of illegality
that emerge as the core requirements of irreparable harm from_ the
welter of expressions and applications of that test, then, are in-
calculability and noncompensability. These critical variables, con-
sistent with the limiting purpgse of the irreparable harm standard,
appear. repeatedly in case law’~ as wel%ias in statutory formulations
of the criteria %or injunctive relief. A demenstration*of incalcul-
able or noncompensable injury, moreover, 1is typically required. before
the issuance of an injunction even where the subject of the lawsuit

' makes such showings extraordinarily difficult and complex.. For exam-

ple, where a court confronts an activity alleged to constitute an en-
vironmental nuisance, use of the irreparable harm test may well re-
quire. considerations of projected long-term enviropmental damage and
the probabilities .of health hazards wg}ch will become manif€3t3 if
ever,’only during’ subsequent decades.

. \ .

Yet even in these c3ses no short cut exists, for factual com~-
plexity, like illegality, grovides no ready basis for p:E:uming the
required irreparable harm’3 or avoiding the traditional gors of
the test. Any departures from the norm significantly undercut the

-
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.. operate- in th® private sector,
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characqgrist!cally limited availability of injunctive relief54 — 25
consequence which, desirable or not, at least deserves evaluation.

~ -
II. STRIKES IN THE PUBLIC SECTOR: A BRIEF OVERVIEW

Work stoppages by public school teachers constitite only one
species of strikes by governmental employees.56 As in the broader
context of public sector strikes generally, analysis of irreparable -
harm in proceedings to enjoin teachers' strikes occurs in most courts
in the shadow of significant statutory overlay. The legislation
applicable in-such litigation is of two sorts: statutes classifying
as.illegal séme or all public sector strikes and those regulating the -
procedure for.the issuance of injunctions in labor disputes.

New York's Taylor Law57 provi&es an -instructive example of the
former. Under that statute, "[n]o public employee or employee organi-
zation shall engage in a strike, and no public employee or employee
organization shall cause, 1nstigate, encourage, or condone a strike. n38
Further, that law requires the appropriate chief legal ‘officer to apply
to the supreme court for an injunction against such activities and for
punitive measures against violations of any injunctions so issued.5

‘ Other state legislatures have essayed more discriminating classifica-

tions. 1{in Alaska, for example, public employees fall into three dif-
ferent categories, essential, semjressential, and non-es®ential, de-
pending upon the work performed;~”" in turm, the gitent of an employee's
statutory right to strike rests on his taxonomy. Still andther ap-
proach is typified by Vermont legislation reflectihg, at least verbally,
in its limited authorization aof public schoal teachers strikes, the
same kinds of conéiderations that a court asked enjoin such a strike
might review under the irreparable harm’standa{d

* A variety of reasons underlies such limitations on work stoppages
in the public sectqr: first, the power of public employee unions are
arguably not gonstrained by thg ‘ordinary forces of the market which'

and second, strikes by public em-
ployees, unlike those undertaken by their private counterparts, can
in the course of the ensuing collec:ize bargaining process generate
substant{al political repércusdions. Related and equally signifi-
cant justifications include the perceived indispensability of services
performed by public employees ‘(and the goncdmmitant harm resulting =
from.the interrupfion of such services)®’ as-well as the affggnt to
governmental authority epi;omized in a public sector strike.

Whether sound or questiogable, legislation embodying such rea67
soning.does not necessarily curtail public sector strikes in fact,
but it dJoes constitute a significant variable in many judicial ana- .
lyses of the availgbility of injunctive relief against such strikes.f’,8

A very ﬁifferent kind of statute affecting public sector strikes
are those state enactments modeled on the federal Norris-LaGuardia
Act69 and designed to circymscribe judicial power to intervene in
labor disputes generally.7 Such "anti-injunction" sthutes, although
now limited -in force and reach by subsequent amendment’~ as well as by

[ 4 . )
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decisional gloss,72 have served as an iﬁiortant transition from an
era of "govermment by injunction"73 to the New Deal regularization
of the collective bargaining process through an elaborate statutory
framework’4 which, inter alia, reduced substantially the opportun®®
ities for judicial involvement in labor disputes.’5 ° ) 5

» . .
The important feature of suchi legislation is the recognition
“that judicial intervention in labQr disputes markedly affects the
collective bargaining process ~ with a decided advantage for man~
agement.76 A preliminary injunctiom issued against a striké may
"irreparably harm" the employees' ability to press their demands
by neutralizing the only real bargaining leverage they have. 4s
Felix Frankfurter and Nathan Greene pointed out in their seminal
analysis77 that ultimately spawned ,the Norris-LaGuardia Act,78
the ordinary tests for injunctive relief Pprovide only a partial
understanding of the labor injunction: )

In labor cases, however, complicating factors enter. The in-
junction cannot preserve the so-called status quo; the situa-
tion does not remain. in equilibrium awaiting® judgment upon

full knowledge. The suspension of activities affects only the
strikers; the employer .resumes his efforts to defeat the strike,
and resumes them free from the interdicted interferences?
Moreover, the suspension of strike activities, even temporarily,
may defeat the strike for practical purposes and foredoom its
resumption, even if the injunction ig later lifted. Choice

1s not between irreparable damage to oné side and compensable
damage to the other. The law's conundrum is which side should
bear the risk of unavoidable irreparable damage. Improvident
denial of the injunction may be irreparable to the complainant;
4dmprovident issue of the injunction may be irreparable to the
defendant. For this situation the ordinary mechanics ®f the
provisional injunction proceedings are plaidiy‘inadequate.
Judicial error is too costly to either side of a labor disput?9
to permit perfunctory determination of the crucial issues...:

Significantly, however, many courts have construed such restrig-
tive legislation to address only strikes against private employers;
thus, since late in the 1950's, as public employees began to bargain
collectively and then to strike as a part of that process,81 injunc-
tion,§§its have praceeded unfettered by such jurisdictional limita-
tions. 02 Coupled with the restrictive statutes described above
governing strikes by public employees and often requiring applica-
tions for injunctive relief,83 this phenomenon should have produced
a rich and extensive body of. judicial assessments of precisely what,

if any, irreparable harm flows from such strikes - including strikes"”

by public school teachers.

As the fbllowing part of this paper demonstrates, such analyses
emerge as the exception father than the rule.
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III. ENJOINING TEACHERS STRIKES

A. An Introductory and Intuitive Appraisal - ‘ '

p Teachers' strikes, like other public sector strikeg, evoke a num=—
ber of intuitive analyses. .Although. schooling is obviously important -
as reflected éz the virtually universal attendance requirements in the
United States” - a missed day of public school as the result ofia
teachers' strike is, equally obviously, less imminently threatening to
the public wggl than a day without fire or police protection occasioned
by a strike. Indeed, 8chool days are often cancelled for a variety
more and less compelling reasons: snow, contagigg lack of heating,
teachers' meetings, or a school sports activity. pi*Still mpore indivi-
dual students may miss required school time for redsons ranging from
visits to prospective college campuses to disciplinary suspensions.

The assortment of gnnual school vacations, usually Christmas, spring,
and the long summ@® break, not to mention the weekly free Satdrday and
Sunday, further attest to the fact that a day without schooling by it-
self bodes no cgstain or immediate disaster for the student or the
geheral public. ’ :

Teachegg strikes, however, frequently .persist for more than a
single day. Still, even when confronted with a teachers' strike of
moderate lehgth, common sense dictates, at least at first blush, that .
the harm, if ‘any, caused is of a qualitatively different sort than that (ﬁ’
occasioned by a work stoppage by other groups in the public sector such
v ag police, fire, or public hospital employees.89 As one-analysis has
. observed, "[1l]ost school days can be recaputured [at other] times of the
year. "9 One might conclude, therefore, that whategir harm a teachers'
strike engenders, that harm is not per se irreparable.

At some point, however, even in an analysis confined to a strike's
impact on the time the legislature has allocated to be spent inside the
schoolhouse, the possibility of "recapturing" bg rescheduling missed
school days becomes onerous and impracticable.?? Whether or not a teacher's

" strike reaches this point after one week or, say, five rests on variables ,
peculiar to each school district and pupil. These variables, including
inter alia, formulae for computing state aid,?3 the particular educational
program m in question, and the school's possible role as “babysitter" for
working parents, all seem, therefore, éﬁéng the legitimate considerations *
in a proceeding brought to enjoin a teachers' strike. 3zher words,
given the comventional prerequisites for injunctive relief, the broad
questions become whether, when, and why a teachers' strike causes or

r threatens irreparable harm. .
Appellate court tsgatment of such questions provides the focus of .
the following section. ' .
-t ‘
. 1 -
* B. Appellate Court ¢View of Litigation tq,Enjoin Teachers' Strikes

.1.Illegality.as qf;ufficient Condition. Initially, appellate court
. treatment of injunc{ions issued to halt teachers' strikes appear divi-
sible into several general categories. In the first fall those opinions

had .
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affirming the granting of injunctive relief on the sole ground that -
such a strike is illegal, either by virtue of a statutory label or "
general considerations of public policy. These courts hold illegal~
ity or contravention of public policy a sufficienmt condition for an™
injunotion; as a result, the factual context of any particular
teachers' strike plays a negligible role in the judicial analysis.
Representative cases surSgce in a number of jurisdictions. Re-~
strictive Florida legislation’" prohibiting strikes by public em-
ployees has spawned appellate opinions apprdving injunctions against
tegchers' strikes on the basis pn such statites alone. These
courts cite as controlling the legislative intent to prevent such
strike898 coupled with the conclusion that permitting governmental ™
employees 8o to challenge the authority of government invites anarchy>’
In Florida the only threat that need be established as the factual
basis for the issuance of 1nju2861ve relief is the bare threat of a
public employee strike itself. o

California case law evinces a similar approach, albeit one an-
chored to publi¢ policy concerms rather than 'to statutory bars. Dis-
regarding arguments that the issuance of an injunction requires a
showing of irreparable harm, one district court of appeals. has.up-
held the injunctions granted below on the theory that public employefal
lack the right to strike in the absence of legislative authorization.
Precedent-in the iaste had stressed the policy rule against public
employee strikes, although occasional iﬁg casual references to facts
suggesting "harm" have appeared as dicta.

*Judicial pronouncements in Connecticut follow this pattern. In
1951, the Connecticut Supreme Court, asked by a teachers’' union for a
. declaratory judgment regarding its right to strike, stated that®public

sector strikes directly contravene public policy, thus enSZtling the
government £o injunctive relief against such activities.l, The
court's<op1nio?h:if—23£,mention any need to establish irreparable

harm. 105

: 4 - o

More recent case law in that state holds this rule controlling
"under proper circumstances,"106 and legislation now prohibits cer-
tified professional employees from striking 8nd guthorizes enforce-
ment of this prohibition in superior court.l0’

Similarly, in Indiana prior tioghe enactment of a statute barring
strikes by governmentalg employees, the supreme court upheld a tem-
porary restraining order i&ainst striking teachergs because public
strikes ''lead to anarchyl and are "unthinkable and intolerable."11l .
This case, épdérson Federation of Teachers v. School City of Andex;sonllz
'1s particuddrly significant because ‘the vigorous. dissenting opinipnll3
clarifigs the manner 'in which the majority allowed considerations of - °
public policy to replace the traditional injury into irrepayxable harm.
Rejecting the conclusion thatifzdiana has ever «espoused & pubMljig¢ policy
barring public sector strikes and quoting judicial insistente from
Michigan that injunctions agains} teachers' strikes issue only upon 3
showing of ''violence, irreparable injury, or breach of the peace,"

‘the Anderson gissent points \Qut the "completely peaceful and minimally
disruptive"tl nature of the strike in question. The disseWt therefore




.trial court findings

of "settled
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elucidates the conceptual.and empirical distinctions between tllegal-
ity and irreparable harm; the twd notions arguably embody very differ-
ent standards that, as applied, might yieldlfrequently different out-
comes in proceedings for injunctive relief. .

2.Illegality as Conctusive Evidence of Harm. Aa analytically kir-

. dred group of casés is comprised of those in which the irreparable

- harm standard figures nomimally but illegality remains thegfjontrolling
" variable. In theése cases,- illegality or contravention of. public policy -
provides the basis for a judicial presumption of harm. Unlike the pre~
vious group of cases’ discugsed, however, thegf courts do mention the 1/
traditional criteria for injunctive relief.l ‘

Thus, for example, an appellate court in New York vewii g in-
junctions issued under that state's restrictive Taylor La has ob~-
served that "[b]y its very nature a strike by public employees consti-
tutes an irreparable injury to the public order and welfare, and there-‘
fore the lack of factual allegations in the affidavit alleging irregsr-
able harm is not fatal to the court's granting of the- -injunction.
Altholigh other opinions from New York appear to reigire a slightly wmore
rigorous applicafibn of the 15§eparable thn test, nongpecific
references to a recoig3below and the ordinzry eference accorded to
leave uncertain the preciSe extent to which the
traditional formulation of the irreparable harm test operates. here as a
constraint on the issuance of injunctive relief. A fair Ezading of
these opinions against the background of the Taylor Law, however,

~ i{ndicates that the irreparable harm standard plays a diluted-role at
best with illegalityqserving as the determinative factor.

blic, policy embodied in any public employee strike and
an injured i&&ht to protection from the consequences bf such
illegal activities, the Court of Appeals of Kentucky hai phetd per-
manent injupctive relief issued against striking teachers. Despite
such .emphasis, the court nonetheless acknowledged the irreparable harm
limitation by £fi ding in the recoii below ' ample proof of irreparable
impafrment qf the school system. Because of both failure to review
that proof.in any but .a generalized 'fashion and ambiguous references to
the school system as a whole — Egther than particular groups of con-
stituents who might suffer harm! --, the case leaves unanswered
questione conceriaing the factual components of the proof cited and the_
vole played by illegality in tMe trial court's determination.

Kentucjéciaw reflects ige same approach. Emphasizing the violation

3.Harm P;esumgd from Factual Generalizations. Here the categories
of judicial analysis began to blur. For example, while appellate
opinions in Illinois tend to articulate with somewhat greater preci-
sion than those reviewed above the injurious impact of a teachers'
strike, generalizations assuming harg rather than .factual scrutiny of
the strike in question predominate. Although these courts adopt
a more exacting use of the 15Ieparable harm standard where a court has
taken procedural shortcuts, the general rule that can be extracted
is that careful case-by-case assessment of the effects of a teachers'

- strike is unnecessary given the presumed public intere33 in unimpededn
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‘governmental functions, inciuding.hducatiqnil32* Though the irrepar-
able harm test thus emerges ag only a nom@gaL requirement, the Illinois
courts' collective.treatment of the issue Hoes recognize it as a factual
question and suggests a range of possible victims whose injuries m%sht
-deserve consideration in a less relaxed application of that test.l ,
In this respect, the analysis, -though still clouded by Presumptions,
‘moves Beyond that undertaken in New York and Kentucky.

—

» »

Cases from Delaware and New Jersey differ $lightly in language but -
still' fit comfortably within this category. In both states the appellate
c@urts invoke an irreparable harm test that demands no more than the or-
dinary require?gnts of equitable relief ge éally, the -inadequacy of i
money damages.l3> Then, without identifyfmg the particular injuries per-
ceived to be caused or threatened by the teachers' strike in question,
these courts endorse the issuance of injunc;ivi §elief_stressing, again,
tllegality and generalizations of public harm. 3 These cases contain no
persuasive explanation,lggreovér, why sucll presumed harm.is ,irreparable -
rather than remediable; thus the standard applied bears only a super-
ficial resemblance to the standard articulated. . ’ ' :

4. "Judicial Assessment of Irreparable Harm.

(a)Illegal Sgrikes. . In notable contrast to those courts approving
injunctive reldef on the basis of illegality or unexamined preSugption,‘
some appellate opinions have attempted to determine what _kind of injury,
if any, results from a teachers' strike. The oft-cited pathbreaker _.

dominating this category is the Supreme Court of Michigan's 1968 opinion-{

in School District of the City of Holland'v. Holland Education Associa-
tion.t°? Thete, in reviewing the issuance below of a temporary injunc-
tion restraining striking teachers from withholding their services, the
court held that no-strike legislation for public employees did not com-
pel courts to enjoin all public sector work stoppages; instead, public
policy and cénstitutional constraints require such fhjunctive relief to
rest upon "a showing of violence, irreparable injury, or breach of the *
peace. 'l The record before the Michigan Supreme Court indicated only
that, as a result of the strike, "the district's schools wouigznot open,
staffed by teachers on the date scheduled ¥or such opening." Given
the lack of proof to support the relief ordered below, the court dis-
solved the temporary injunction and remanded the case for further pro-
ceedings. ’

<
*

Holland is significant but only in a negative sengse. It does not
' by itself offer any distinct view of the sorts of facts the court
would have found acceptable to gupport the temporary injunction.l44
The case doe8, however, deflate the dominance of both legislative
labels and the assumed public interest in the,school year's adherence
to a particular schedule. Holland therefore invites the kind of fac~
.tual analysis the irreparable harm test has produced in other contekfs.'
JIn addition, the opininon suggests .that irreparable injury may have
some clearly demonstrable components or functional equivalents -
"violence" and "breach of the peace" - without disclosing whether or
how a plaintiff might establish "the requisite harm in a case where a
teachers' strike has created neither violence nor breach of the peace.

+
0

In Timberlane Re al School District v. Timberlane Regional
Education Assoclation,” - the New Hampshire Supreme Court relied upon
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Holland to affirm the trial court's refusal to emjqin a strike by
- two-thirds of ghe iserict's teachers. Despite the illegality of
' such atrikes hElprécedent upholi%gg the injunctions issued on°
: ., the basis of that 1llegality alone, the Timberlane court reason-
ed that irreparable harm must be found for a court to issue the
¥ - . extraordipary remedy of an injunction.148 Fdctors to be considered
' in such cases inqlude "whether recognizedﬂdnzﬁods of settlement have
<+ fajled, whether negotiations have been co ted in good faith, and
. * whether the public health, safety and welfare w§11 be substantially
- * harmed if the strike is allowed to continue."*? What variables
. . does the phrase "public health, safety and welfare' embrace? Does
"the court have in mind intrusions other_ than the "violence" and
"breach of peace" mentioned in_.H6114nd?130 Because the outcome is
. the denial of injunctive relief, this forgulation remains vague,
3 ) addiﬁg lit/}e cousent to the "negative significance" of Holland. 151 -

Idaho's adoptio the Holland principle provides no additional
information regarding the contours tours of the irreparable g rm_test. De-
scribing public school teachers' dbrikes as "illegal" -- notwith-
"standing the absence of a specific statutory prohibition153 -- the
. Supreme Codﬂt of Idaho gzs reversed injunctions issued ow, citing
Holland with approval. 'The only discernable reasonifjgg concerns not

mpact: of the strike itself but rather ‘the pyojected impact of

qasted injunctive relief on the collettive bargaining processl-55
t's primary concern seems to lie less with the application or
h varable harm test than with the protection of the -

» process adh7ence to that tegt prOmises

e law from Hisconsin infuses the generalization that teachers
Ykes cause harm with some content, albeit content with minimal ana- .
e Jysis. 1In its 1975 opinion in Joint School District No. l.v. Wiscon-
*sin Rapjds Education Association,<?® affirming in part contempt cita-
" tions issued below against striking teachers who had violated a tem-
poragy injunction, the state supreme court rejected illegality as a
gufficient condition fér enjoining a teachers' strike and stressed the
‘ necessity of a showing of {rreparable harm. According to the court,
AN . while strikes by firefighters or police gfficere cause irreparable
N ‘harm per se, teachers' strikes do not, in the latter context, a suc-
“ - ., cessful prayer gor injunctive relief requires a demonstration of irre-
' ,parable harm.l

Although such reasoning auggests .thag- the effects of a teachers’
" strike defy ready generalization and appeaxrs to contemplate factual
) »asgsessments undertaken on a caseJBy-case basis, the court sustained
- the temporary restraining order issued below to halt-a four-day strike
' on the basis of .consequences obtaining from, any teachers' strike: the
incapacity of the school board to meet its statutory obligation to
) operate the schools, the inability of students to obtain the beneffts
e of 'a_tax-supported education, the potentidl loss of state financial
aid, 160 parental non-compliance with the statutory duty to educate I
their children, and the unavailability of extra-curricular activiti€§l6
Despite the apparent specificity reflected.in this list, the
court's considerations at bottom rest upon generalizations attributable
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td any schogl strike; 1if thzse are the only facts necessary to establish
irreparabple hﬁgp, a per se rule }& e that«controlling in strikes by-
~ police officer8 and firefighters re-enters the appraisal through the
v back door. In other words, &lthough the ddtermination of hdtm acquires
a focus 1n Wisconsin Rapids, that focus st#ll lacks the precision that
,;\ a careful factual probe should yield. 163 Givep the brief duration 8£
. the strike at the time the temporary restraining order was issued,
the court's superficial treatment of the situation offers little more
informati than the-fact found inadequate by the Holland court: the
- failure of ‘the schools staffed with teachers to open on time.l

o

Part of the difficulty may stem from the failure of -Wisconsin Rapids
to distinguish higg from irreparable harm, that is, 89 explain why the
"findings" cited constitute irremediable injury. This distinction
~af¥ thus the shortcomings of the Wisconsin Rapids analys}s, surface
tlearly in the 1973 opinion of the Supreme.Court of Rhode ‘Island in_School
. Committee of the Town of Westerly v. Westerly Teachers Association.158 rf/

Like qulde 169 Westerlxﬁis cited often for the prqposition that
the teachers' lack 96 a right to strike does not automatically require
‘injunctive reliefl’% - in this case, an ex parteg temporary restraining
. ordqr.l7l Noting that Rhode Island law disallows such an order to issue
» "unless it clearly appears from specific facts by affidavit or verified
complaint that irreparable harm will result before notice can be served
and a hearing heéld, "172 the ‘court quashed the restraining order because
"the mere failureof a public school system to begin its school Kear on 4
——— -——the appeinted day%eanaeszi’classified as a catastrophic event.'
The’court then explained -
y We are also aware that there has been no public furor when schools
] are closed because of inclement weather, or on the day a presiden-
J tial candidate comes to town,  or when the basketball team wins
the championship. Thé law requires that the schools be.in seéssion Vs
80 days a year. There is-a flexibility in the calendaring of
the school year that not only permits the makeup of days which might
have been missed for one reason or another but may also negate the
;necessity of the immediate injun®tion which could conceivah}y su?-
ject some individuals to the couttds plenary power of - contempt

The "Ylexibility' invdked by the Westerly court suggests that, what-
‘e ever the harm wrought by 'a teachers' strike - Eresumptively including all
. . of, the effects ‘noted in Wisconsin Rapids - such harm can be remedied
e ‘provided the length and timing of the strike do not breagh some outer,
- limit beyoni zhich rescheduling of missed s¢hool days would become
mpdssibfé :

Three years lager in Menard v. Woonsocket Teacher's Guild-AFT,l77
the sMme court reviewed a prséiminary injunctiod-issuéd to halt an
eight-day teachers' strike.l Though emphasizing irreparable harm as
"a éritical factor"l7? and the inadequacy of illegality standing alone}8ol
the only facts cited in support of the injunction were those "attending

r . disruption of the school calendar, i.e., an {nterference with 'the stu-
dents’ learning process, the failure to provide free schopl lunches for
needy children, and the. disadvahtage seniors might experience from an ot

untimely entry into the job market caused by a late. school closing. 181"
Deferring to the-trial court, the’ Rhode Island Supreme Gourt upheld the
vlnjunctipn.l82 X . . : :
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. When the Rhode Island Supreme Court piggiggies irreparable harm
. upon, ""disruption of the school calendar," it repudiates the sig-
nificance of the "flexibility" it had stressed in Weste%lzlls4 None~
tHeless, the specific variables noted.by the court to support its con-
clusion~in Menard merit .further examination. Even if a temporary
N "interferen witg the student's learning process"185 resgults in a
. recoupable oss,l 6 that is not so clearly true with respect to other
< factors cited: missed lunches and delayed employability. Once past,
" those occurrences, particularly the latter, arguably cannot be remedied

* through rescheduled school days.l

) Th;oughout the oﬁinion, moreover, the court's primary concern
seems to Me with the progress and the effectiveness of the bargaining
process itself; ap reheng%ve of the spectre of an indefinite strike

" absent judicial ac ion,l the court in Menard suggests that, regard-"
less of the actual duration of the strike at the time the injunction
is sought, the status dJf the negotiations between smployer and employee
will influence an appraisgl of irreparable.harm.18

In 1976 the Rhode Island Supreme Court had still another opportunity
to consider such-questions. Iigghe School of the City of Pawtucket v.
Pawtucket Teachers' Alliance, while verbally adhering to the con-
~ straints of Westerly,'’! the court upheld ‘a preliminary injunction issued
\ by the superior court which had found, approximately eight dais after the
! . strike began, irreparable harm to the district's students. 3 The
) {  appellate opinion reflects little of the evidence introduced to support
| the findings of irreparable harm although the court does remark that seven
educators testified that "the strike had not and would not cause irrepar-
able harm."194 Given the ordinary deference to the trial court's find-
. ings,l95 the evidence of "hopelessly deadloaked™- 9% negotiations, and
’ the apparently negligible role played by the illegality of the strike,197
the court affirmed the injunction. WBut, again, nothing in the opinion
suggests any specific facts peculiar to this teachers' strike - or any
specifi¢ facts at all. The court.thereby Mves the impression, albeit
unarticulated, that the "automatic-imjunction"” rule rejected in Wester-
lz;98 has been replaced by an automa;ié:tnggnction rule resting qn a
different premise: the existence of the strike itself rather than its
illegality. If any siggle variable emerges as ﬁx;ticularly important,
~.. 1t is not the immediate impact on the students or publis per se but .in-"
“-stead the state of the bargaining process and what that portends for an

¢ oendiﬁﬁ‘thg strike without court intervention.l99

(b)States Recognizing a Right to Strike. In those states where the
legislature has not labeled all teachers' strikes illegal, one would .
expect to find a more highly developed application of the irreparable
harm test. Unable to invoke statutory prohibitions as presumptive

J indtcia of irreparable harm, courts in such states-.should be unable to
rely on the generalizations characteristié¢ of many of The opinions
disqudsed above. Appéllate opinions from Pennsylvania provide useful
examples. 0 Pennsylvania law prohibits gtrikes by most public em-
ployees only dgaing the pendency:of statutorily regulated negotiation
and mediation. If negotiation and médfation fail to produce an .
agreement, such a strike is not prohibited unless or until! a court
finds it cyeates "a clear and present danger or threat to thé.health

+ . : -
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safety or welfafq of the publi’é."zo2 A court mss enjoin a prohibited
strike upon the request of the public emplozezf 3 that request is
obligatory when a prohib}ted strike occurs.20 .
L . - s ¢
Appellate cogy%s in Pennsylvania have generally, although not con-
sistently, adopted a nalrow construction of the statutory criterion.

.Armstrong Educgtion Association v. Armstrong School District,205 decided

in 1972, contains telling language. Teachers, who struck on the first

day of school after a long, unsuccessful attempt to reach agreement,206 4
appealed from an injunction issued by the Court of Cqmmon Pleas following

the ;;troductiou of evidence showing a laundry list ¢f.problems caused by

the gtrike: 6 opardy of state subsidies in the event of a shortened

school year, cancellation of extracurricular activities and varsity .
sports, difficulties 1n~05taining.qualified school bus drivers and in dther ;;

. aspects of studeht transportation, interruption of the routine office

procedures and work of the Superintendent of Public Affairs, -harass-
ment of school board members, and disorder at school board meetings.208 .
Although the trial judge denied the requested injunction after one hear- »
ing held immediately after the start of the Sgrike, he granted it fol-
lowing a hearing conducted two weeks later,2 inding that the evidence
established the requisite 'clear and presiéa'd ger or threat to the .
health, safety or welfare of the public.” ited specifically by the
trial court were strained community relations reflected in the harass--
ment of the school board and the loss of. li school days with the Sﬂcom—
itant disruption of routime procedures opardy of state aid.

Conceding its limited scope of review?l2 and concluding that the
"clear and present danger or threat" stafidard contemplates a real, actual . .-
and existing danger or threat other than those "inconveniences" .that are
"normally incident to a strike by public employees"213 the Commonwealth
Court -set aside the injunction issued below. The court reasoned that in
legalizing some public sector strikes, the legislature "indicated its
willingness' to tolerate thdse "inevitablezigconveniences".falling short

"of the clear and present danger threshold. It then determined that/,

" veniences; which necessarily accompa
., 1ts very inception, are proper grounds for enjoining such a strike, we -

although "clear and present," 5?8 disruption and harassment did not con-
stitute a ''danger". or''threat," and that the loss of school subsidies, *
although a danger, was not yet "clear and Qresent," because ©f the.still
remainin§ 9pportunities of meeting the state's 180 instructional days
ninimum. 1 The court rejected the oth evidence as simply the normal
cohsequences of a teachers' strike: "I we were to say that spuch incon-—
any strike by school teachers from

would in fagt be nullifying the right to. strike granted by the legisla-
ture...."?l

One may draw a number of differdnt conclusions from the analysis
iff Armstrong. First, one might construe the rigorous factual assessment

. undeftaken by the reviewing court as a byproduct of Pennsylvania's pecu-

1iar statutory scheme with its partial legitimacy-:of public_egg&oyeq s
strikes and its unique '"clear and present danger" limitation. Read \ -
in this_manner, the Armstrong reasoning offers little contribution to a

general study of the irreparablke harm standard in injunction proceedings ‘.
against teachers' strikes. Alternatively, the 'clear and present danger'

test may ‘be viewed as a codification of the traditional irreparable harm

*
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test. 1In this coptext, the legality of some public sector strikes
in Pehnsylvania is largely irrelevant gince,:as suggestéd above, illegal-"

« 1ty has never been an accurate proxy for irreparable harm, despite the
tendeticy of some courts to treat the two as equivalent 220 Under such
an interpretation of Armstrong, that opinion becomes - at least super-
ficially - a useful prototype for the kind gf case-by-case inquiry that.
ought to characterize all proceedings brought to enjoin ‘teachers' strikes.
In that sense, -moteover, Armstrong presents a sharper ‘picture of the. imy
portance of the flexibility of the school calendar than did Rhode- Island's
Hesterlz;221 as a result of this inherent adaptability, the factor that

. emerges as determinatiwe is the ease with which the school district can
‘teschedule missed instr%ctionai days, in order to remain eligible for state
financial assistance. That variable will offviously change with‘the
passage of time, thereby attaching considerable significagce to the length
of the strike and its timing in the- course of the school year. Finally,
such an analysis suggests that disruption of the academic progrmn or
of the learning process as well as interference with extracurricular
activities, standing alone, are of. de minimus legal import,223 N

a

- The following year in Philadelphia Federation of Teichers v. Rosg,zza
the same court affirmed an order enjoining a teachers' strike. In support
of this result the court cited evidence it found to ‘exceed the imevitable
inconveniences incident to such a strikes the Bossibility of increased
gang activity by students out of 'school, 225 4 substantial increase in
costs of police protection for public proper5§ jeopardy of state ‘finan-

' cial gid to a 'debt-ridden school district," the prospective loss of

an unknown number of school days (after the loss of 15 sd®ch days as the
result of an earlier phase of the same labor dispute several months be-
'fore),zzs the particularly pronounced impact of such lost ina&guction
. on Ythe substantial number of those who are under-achievers," ’
special problems Bosed for high school seniors seeking to qualify for
/’// college entrance. . . . i

N .
’ Several aspect of Ross merit attention.. First, the court suggests
that the nsrrow scope of app appellate.revief virtually compels its decision
to affirm; yet the, same constraints did not inhibit reversal of a
similar injunction in Armstrong. 232 Only the more sgecific facts,233
though not clearly. unique to this particular strike,‘ cited in Ross
and ghe inference that Phi}adelphia has problems not shared by other
districts235 explain the divergent Sutcomes. Yet in Ross, unlike Arm-
strong, as Judge Blatt {the author of the Armstrong opinion) points out
in dissent in Ross, the fact that strike began on the day of -the. hearing
on the.requested injuncsﬁgn and had only continued .for four days when
that relief was granted suggests that, whatever the harm caused by
the strike, it had not matured td the point df its countegpart in Arm-
strbng, the product of a two-week strike.237 . »

"
]

Second, Armstrong and Ross differ im their recitations of the statutory
.test. While Armstrong reads the law to contemplate eitker the requi-
site "danger" or 'threat' as one that is ' cleai gnd present" and affects °
"the health, 'safety or welfare of the public, the Ross ma}ority in-
terprets the statute ta demand -either a “clear and present danger' or,
alternativel a 'threat to the héalth, safety or welfare of the public. "239
By divorcing threat" from the "clear and present"” requirement, the Ross
majority adopts.a relaxed view of the certainty and inminence of harm in - -
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situations like the ome before it where the strike in questien had

barely begun. 24@ But the anomaly is obvious: why shoéuld the legis-
lature have imposed more stringent judicial limitations with respect ’
to 4 danger already extant thar with respect to gne merely impending"241

In addition, both Armsérong and Ross articulate concerns that the
statutory test not be reduced to meaninglessné&ss. Thus Armgtrong point

.out that the legislature must have been willing to tolerate the ordin

and inevitable effects of public sector stri%za for to conclude other-
wise would rob the enactment of all meaning. 838, however, the’
Same concerns stress a different point and suppqrt a fferent result: \ .
some effects of some strikes must create the requisite ' 'danger' 353'
"threat;" otherwise, the statutory, threshold would be senseless. .-
R , .
Finally, one feature shared by Armstrong amd Ross deserves nota-
tion: 1in both, the real bottom-line inJury that would or doks trigger
injunctive relief is,a monetary one - loss of state subsidies 244 This
point emerges equalIy clearly from subsequnt cases; for' exagzge ’
Bellefonte Area Education Association v. Board of Education, the :
Commonwealth Court reversed a’ preliminary injunction- issued below on the
ground that the deration of the strike (13 instructional days) at the
time of issuance did not sufficiently jeopardize the receipt of state
funds.246 1In g0 holding, the Commonwealth Court’ rejected  the notion
that the strike 8 interference with a,.state-sponsored "quality assess~—
ment program' justified the injunction, reasoning tha®it was the sort
of.ordinary consssuence the legislature anticipated in allowing public
sector strikes.Z .

.

This analysis received further elaboration in Bristol Township
BEducation Association v. School Districtt 48 4 1974 opinion of the Cqmmon-~
wealth Court affirming an injunction issued to halt a strikevfound to. )
have consumed 26 instfuctional ngs at a time'when only 23 of those
lost d8ys could be rescheduled. Judge Blatt, writing for the major-
ity, determined that the finding below of a probable loss of state sub-
sidies from failure to mee& ihe 180 day minimum requirement justified the
gransing of ‘the injuction. *The 16 other enumerated. injurious conge-
quences of the strike found by the chancellor - ranging from complete
denial'of* an education program for{some students and difficulties: posed-’
for working mothers of school-age children to lost wages for bus drigsrs

i
-

-

" and ‘cafeteria workers and interruption of a commynity swim program,

were acknowledged as on® the basis for a potential cumulative 'clear

.and present danger or threat to public health, safety or welfare; "2

in the absence of an extraordinarily prolonged strike.or other aggravating
circumstances, however, the legislatgze presumably -had directed judicial
tolerance of such "inconveniences."?Z A dissenting ‘judge wrote, inter
alia, that the majority had equated a digqtrict's.ipability to of fer 180
school days with the "clear and present danger or threat" required by
statute, a gg rule for injunctive relief the legislature had

not intended

5. Analysis: The Péhnsylvania Model. Taken together, these appellate-
opinions from Pennsylvania suggest that case-by-case factual asséssments
of the kind contemplated by the traditional irreparable harm test,256 do

»
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‘districtl

-, characteristic of ogly certain school districts,

A\ .
’ .7
‘not defy judicial compegence in proceedings to enjoin teachers'
strikes; that is, such strikes create situations lending themselves

to such judicial analysis ‘

Under the Pennsylvania approach, however, “the’ single variable

. providing the appareflt focus in each case forzsuch individualized

ancial aid to the

Yet, the traditional formulation of the irreparable
harm test makes such a focus anomalous, if one assumes some rough
functional equ}ggleuce between that &est and Pennsylvania's _statu-
tory standard. Loss of .state subsidies, standing alone, con=
stitutes precisely the sort.of injury that traditional equity prin-
ciples would have found inappropriate for injunctive relief ¢~ for
such a loss is bqth calculable and compensable by money dama es.259
Authority from California, moreover, imposing upon Striking teachers
liability in tort for the damage incurred on account of their work
stoppage completes the analysis: 1260 4 loss or threatened loss of
state financial assistance by itself should not shpport an injunc-
tion against a teachers' strike, for money damages assessed against
he wrongdoers arguably provide“adequate compensation. Even with-
out borrowing law from other jurisdictionms, however, the point is
particularly troublesome in Pennsylvania where the complex state
subsidy formula could mean in somd cases that the provision of fewer
than 180 instructional days results in a net financial gain to the
district.261 -

considera§§9n is8 the status of the state's fi

-~

Apart from possible loss of state subsidies and factors like |

these found in Ross, e.g., increased gang activitg2 presumably
however, the

Pennsylvania cases also show that many of the consequences ensui
from a teachetrs' strike are quite generalizable and predictable,:&
that is, they are effects that. any teacher's strike would ‘produce
These include the kinds of factors listed in Bristol and held th
necessarily to compel injunctive relief: complete denial of an ed- ,
wcation program to some of the district's pupils; injurious effects
on working motheTs; permanent loss of some instructional days; lost
wagesvof cafeterta workers and bus drivers; unavailability of special
programs. for the mentally retarded, brain-injured, and socially and
emotionally disturbed students; problems for college-bound high-
school seniors; unavailability of county services for students with

" hearing, vision, or speech disabilities; suspension of extracurricu-

lar programs; and suspension of community programs for driver as:ga:
ip
)

training, hilgh school. instruction and enrichment, cooperative worR
experierce,.driver improvement (for retention of operating privileges
by violators), itingrant teachers (federally funded), social work,

and free‘!qnches

‘tionm, swimmjéé (including life-saving), adult education, citize

Whether or not such effects should satisfy a court's reading of
the traditibnal irreparable harm test or a probable equivalent like
Pennsylvania's "clear and present danger or threat" standard,264 to
the extent that the Pennsylvania courts are wil}ing to ggassify these
and related effects as the "inevitable inconveniences"

accompanxing
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» of harm and benefit in the educational entédrprise.

s .

a teachers' strike, they confirm that generglization is not only
possible in th}s context; it is alsq difficult to avoid

The mere fact thdt the consequences of a teachers'| strike are
susceptible of generalization, however, doed not reveal| whether those
consequences create irreparable harm, a clear and present danger, or
$imply an-innocuous situation. In other words, predictable effects
do not necessarily n predictable harm. ‘The easy leap that some
state courts have m g’nfrom the bare existence of a teacher$' strike
to irreparable harm rests on two assumptions: first, that such
strikes entail certain predictable congequences and second, that
such consequences generally cause legally fognizable harm. While
the Pennsylvinia cases seem ready to accept the first ass Bgion, 267
they expressly, and almost mechanicallx< reject the second.

The next sectfon of this paper attempts to analyze that secend
assumption as it emerges in case-law outside the strike context with a
view towards gaining'a better understanding of judicial perceptions .

L] Fd ’
~ IV. BEYOND ENJOINING TEACHERS' STRIKES S
‘ EDUCATIONAL HARM AND BENEFIT

Iy .

The” purpose of this section is ‘twofold. It examines courts' con-
cepts of educational harm and benefit in non-strike settings in order
to assist in evaluating judicial assumptions that irreparabl@ harm has

occurred or may occur as the result of-a teachers' strike; it also pro- '

vides a framework fo¥ anticipating the lines of argument that courts
may find persuasive when hearing cases\concerning the propriety of en-
joining teachers' strikes. 1 Consistent with these theoretical goals,
this analysis reaches beyodd the narrow holdings of the cases and relies
extensively upon broader gases, including some judicial dicta as well

as reasoning by analogy.
. -— .. ]

A. The Importance of Education-

€ourts presented with the opportunity to comment on the importance
of education alnost Invariably begin with the United States Supreme
‘ Court's characterization in Brown V. Board of Education 70 of education
\:s an essential ingrediﬁnt of a democratic society:. X Ca

Today, education.is perhaps the most important function of state

; and local governments. Compulsory school attendance laws and the
great expenditures for education both demonstrate our recogniti
of the importance of education to our democratic society. It is
required in the performance of our most basic public responsibil-
ities.... . It is the very foundationyof good citizenship. Today
it is a print¢ipal instrument in'awakeh%ng the child to cultural
‘values, ih preparing him for later protessional training, and in
helpIng him to adjust normally to his environment. 'In these days,
it 1s doubtful that gny child may reasonably be expected to succeed
in life if he is denied.the opportunity of an education.271
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In suclr encomia to formal schooling272 courts seem ready to
presume the benefits of the process without close examination and
evaluation of the specific aspects of any given school's program
Even in cases reachirng arguably ' anti-schoo%ing" results, the .gen-
eral value of formal education is extolled.

Confronted with challenges groundéd in state or federal sta-
tutes or the constitutional guarantee of egual protection of the,
laws, courts have ordered school districts to provide full educa- =
tional opportunities 58 bilingual 275 handicapped, 276 "exception-

al,"2 gsd retarded?’S children. 79« Implicit, and sometimes ex-
plicit, inx such holdings is an assumption that schooling p;br
vides universal ghd unmatched rewards. The Supreme Court, moreover,
in MilMken v. Bradley,281 has suggested that some of the benefits
of ‘public schooling transcend their immediate educational purpose:

'They can provide an accegtable remedy for the constitutional wrong

, of competency testing,

of racial segregation.?

B. Particular Educational Goals 4nd Gains y

]

State legislation typically offers more detailed and comprehen-
sive indicia of the purposes - and thus the presumed benefits - of
schooling. Elementary schools in Pennsylvania, for example, must
teach, inter alia, English, reading, writing, arithmetic, geography,
and history. Legislative provisions for "quality control" of such’
course offerings in the form of certification requirements for

’

teachers284 , r;d strict limitations on home instruction as a substitute '

for compulsor§ school attendance,?28 Qogether with the recent advent
all support the obvious inference that the
supposed benefits of schooling include at least the mastery of sub-

jects, enumerated in such statutory lists.

, Certain required courses, moreover, not oﬂly serve academic
goals, but also attempt to fulfill the role, ggﬁnowledged in Brown287
of "awakening...the child's cultural valués." This statutorily

imposed obligation for the schgols to foster student "socialization"? 89 )
is embodied in the virtually universal requirement of civics train-

ing2 (often inc1udin§ specific emphasis on loyalty to state and
national governments and the "good, worthwhile, and best features !
and points of the sociad, .economic, and cultural develdpments, the
growth of American family Iife, fhigh standards of living ¢f the United
States eitizen, privileges enjoyed by -such citizens, their heritage and
its derivations of and in our princigles of . government" 2) as well as
courses in physiology and hygiens. alcohol and narcotics,294 humane
treatment of birds and animals, and conservation of natural re-
sources. . ) :
s 4

In addition, some judicial opinions express the view that - apar
from particular course offerings - fattendance at schagl, in and of
itself, facilitates student socialization. Accordingly, one justi-
fication for compulsory.school attendance laws and the .complementary
limitations of home instruction298 is the reqognized importance of
"pergonal inter-communication among the students." Similarly,

’
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teachers not only instruct their students but alse serve as role
models in this soc;alizdtion processg; thus, teachers typically
must posgess "good moral character" b1 in addition to acadesfic certi-

" fication302 yn order . to be hired and"to retain their jobs.l The

frequently touted functions of public education as.a "tnelting-pot,"w4
"the great equ&l;zer,"3°5 and a "marketplace of ideas"306 proyvide stiil
additional reflections that the percéived benefits®of schooling embrace

more than narrow academic achievements. /-

C. Lost School Time, the Disruption Standard, and Irreparable H&rm

_ When a teachers' strike causes schools to close, the perceived
benefits discussed above become unavailable - at least temporarily -

' to the student g8gulation. An almost irresistable corollary of the

Brown panegyric is that any lgag of scheduled school time occasions
judicially cognizable detriment. The critical question, howevef?d
is whether such a loss even presumptively constitutes the 8ort.of

+ -irreparable hagm contempla;ed by the traditional standard for injunc=

- »

tive relief.309 . ) ‘
. ’ - \
The Supremg Court's treatment .of Goss v. Lquz,310 ‘a post-Brown
student suspension case, provides 'a basis for a more probing analysis.
Not only did the Court in Goss describe a student's suspension from
school for ten days or less as an Jrreparable loss of educational

_benefits,312 but the Court also held fhat even a ten-day removal from

school occasions a sufficiently substantial etgiment to require pre-
suspension procedural due process safeguards.31 Generally, the Court
has required procedural protections prior to deprivation of a liberty

,ror pfbperty interest only when the loss. is of such g nature that any

subsequent proceedings could not prov#ie'adequate compensation - that

- 1s, only when the injury, once inflicted, is irre.parable.3l

A s

~ * L]
That the Supreme Court regards unwarranted time.out of'school as

an irreparable.injugisis further suppbrfgd by .contrasting Goss with

Ingraham v. Wright, where the Court refugsed to mandate even mini-
mal procedures for determinat;on,of3§gilt before the imposition of ,

corporal punishment upon a stjdent. According to the Ingraham
Court, which found civil- and criminal proceedings subsequent to the
punishment sufficient remedies for the child.wrongfully punished,3l7
the common-law practice of corpoga% punishment satisfies the require-
ments of the due process clause. 18 "The court distinguished Goss, -
stating that such post-deprivation proceedings would not have segvsd
the ncessary deterrent or remedial function in suspension cases. 1

" Arguably, then, the difference between Ingraham and Goss is that any

of éducational benefits caused by absence from school is irreparable.

wrongful physical injury 1s''compensable by damages, while a monetary
award will not make whole the child wrongfully suspended: the loss 320
As the strike Eageg themselves indicateézgowever, not all teachers'
strikes result in a net 19ss of school time. . Often the missed
school -time is'made up after the strike -by scheduling.weekend class.
sessions or an extension of the academic yéar.32 During some teachers'
strikes, moreover, schools do not close; non-striking teachetrs, substi-
tute teachers, parents and community mémbers may keep the.school open )

- M Al
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e . ang b re students to attend class rzgularly.323 Arguably, there- T
\ .* fore, - no matter how lofty. the judicial perceBtions of schooling - °
. 'in strikes where lost school time can bé made up, or is never lost , , - ..
“initially, the stuydent may appear not_to suffer a deprivation con-,
stituting the irreparable injury required for injunctive relief.

) - - Loss of school time, howeéer, is not the only situation in which .
i ! a court may discern a d'ppiyatigz of educational benefits. In Tinker -
' v. Des Moines School Di¥trict,3 the Supreme Court suggested_that
u disruption in and  of itself ég-the school setting may substantially.

‘ 1ﬁ§§ir a ch2ld's educat;ion.3 Had the Tinker student's wearing of
an armband -, an-act of symbolic speech proteS{ing the Vietnam War326 - ‘
"matrerially dierupted classwork or involved substantial disorder or

~ invaBion of the rights of others,'' the school coul have prohibited
the exeréise of this first amendment right 327 Cdmperable logic has
persuaded a federal district ¢purt to rule that cedural safeguards
must precede a student's involuhtary disciplinary/ transfer even where
that transfer does not’ occasion loss of any scheduled school time.32
Reasofiing ‘that "apy disruption in primary or. sec ndarg education.. ™"

. is a.loss of educational benefits and, opportunities," 29 the court
) found Goss conti‘olling.330 These and -similar suggestions that educa-
tional disruptionsmust be avoided wherever po'ssible33l parallel the

, ease with which courts find (or presume) itrreparable harm from
L £ . & the mere existence of any teachers' strike. .
Still additional support for‘a broad- 33 digruption
approach emerges from case-law concerning i er misconduct. Em=-

phasizing that a teacher.serves not only as a zransmi;fer of know-
ledg® but also as a role model for st:udents,33 a number' of, courts
<. - have upheld teacher dismisgals for conduct ~ whether undertaken id-
! fqid¢33 or outside the classrogm3, - deemed incdnsistent with the
teacher's duties to foster respect for auth05§§y337 and to demonstrate
~ a character and demeanor worth of emulation. Even courts that have
. -recggnized that some such dismissals may implicate .first amendment 3
or Other constitutional gUarantées3“0 have suggestil.the spedial

) duties of a teacher as role model.34l - . ;yk‘-_;j)
' " ° Buch concerns have found legislafiue expression as well. Penn

vania, for exdmple, has statutoriiitiisted a number of valid causes
for termination of a teacher's' contract consistent with the goal of
protecting "an extremely vulnerable and sensitive segment of our
. society (students)."343" The statute requitps teachers not only to con=:
form to Board of Education procedurés and sbhool‘rules35 but *iso to -
answer all questjpns put to them3 and to refrain from questioning
) openly the supes%gtgndent's or principal's authority or violating . .
- his directives. \ L ’ )

v
Given these legislative and judicial ‘perceptions of the Ii‘ts ‘ ’
. 3 of acceptable teacher behavior, 2 court ‘may wéll conms{dér a strike,
particularly an illegal strike,3 7 a blatant flouting of authority
causing irreparable injury to a teacher's ability to foster student
obedience to and respect for authority.34® On_the other hand, since ~
many evaluations of alleged teacher misconduc® have expressly -invoked
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local community standards as the gau§e for determining precisely
what constitutes teacher miscondtct, illegality alone may not
be determindtive. Indeed, the modern trend geems to require a
greater respect for the . rights" of teachers30 and a correspond-
ingly narrower range of activitigi satisfying the disruption o
"improper role model" .standard.3 There is some support, moreover,
for tHe view that®the teacher is\simg%v one facet of the broader
educational.vmarketplace of ideas. Thus, a teacher properly
cultivates in his students an ability to question; to do so, a
teacher "3g§t always remain-free to inquire, to- study and to eval-

, Judte...." 1f a strikg can-be viewed as a legitimate form of
inquiry and evaluation an active expression of e teachers'
belief of unfair,treatment and a’stlp in a bargaining process
aimed at reaching a compromise solution, then this aspect of a
strike need hot be the prisumptive equivalent of irreparable
harm.3 ~ -4

2

- D. _When Schooling Misfires

.The cases and statutes examined so far rest on the premise

© that important and unique benefits inhere if all .formal schooling;
consequently, any.waves -- or even :ipples -- in that process pre-
sumptively injure students, perlfaps irreparably But dny attempt
to enhance the understanding of the strike situation through refer-
ence to nom-strike cases requires consideration of the comparatively
few and, for the most part, very recent occasions when courts
"and legislatures have fbund schooling to be Of little or no wvalue.

+

Less than a decade ago, statutory provisions for compulsory
schooliné'routinely excluded.vari handicapped children from thefr
scope. Based upon the 1egis1a:33e belief*that such children could
derive no profit from attending schgol, these exclusions exemplified
the assumption that for cértain exceptional categories of children
the ordinary generalizations a}out the-benefits of education prove

untrue. Although a number of $uccessful challenges, grounded on both
. tate and federal congtitutibndl arguments; have all but® buried such
!utomatlc exclusions,357 the current drive ® ensure edfcational
opportunities for the handicapped has’ brought a more focused awareness
all children will benefit from a standardized educational ex-
nce. 358 Exceptionajd ,children require exceptional educational pro-
. 18; without such programs, schooling for these children may. be an
aempty gesture.

’

. In the wake of developing edudational rdghts. for children with
special peeds! moreover, has followed recognition that occasionally
the academic and social skills schooling is squosed to promote are
wholly inappropriate. In Wisconsin v. Yoder360 the United States
Supreme Court- upheld first amendment claims of the Amish who ghal-
lenged the state's efforts to compel their children to attend school
beyond the eighth.grade. While recognizing the imgoltdnt state in-
terests served by universal compulsory education, the majoriy
found that those who remgin within the Amish fold would not .profit
from school attendance. In concluding that continued attendance
‘would unjustif*y endange,t\he free exercise of the Amish religious

¢
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bcliefs,363 the Court explained that the case was '"not one in which
any harm to the physical or mental health of the child er to the
public safety, peace, orzpr or welfare has been demonstrated or may
be ptoperI§*Iﬁf§?fedgﬁ36 Although the Court tried hard to make
Yoder sui ggggris,36 the case indicates that a court may reasonably

find that the benefits of schooling are not universal -and that occa-
sionally its loss do:;/not spell imminent public harm. -

Some courts have/ moved beyond Yoder to acknowledge that the dis- .
advantages of compulsory schooling may outweigh its benefits even for -(
those lacking the distinctive characteristics and needs of the Amish366
A recent New York decision recognized that, if alleged truants could
demonstrate that they were receiving no education, then they wguld hav‘
established that the state's compulsory attendance law, as appliad, de-
prived them of liberty without due pgpcess of law.3%7 m otheriwords,
if true, the truants' assertions would make their forced schooling an

. arbitrary and unreasonable confinement.368 Though unsuccessful,, plain-.

»

tiffs in the recent "educationa% salpractice" cases36? seem to have been
trying to make a similar point. 7

In rare instances some courts have recognized the possibility that

" a school or a ‘school district not “only may be ill-suited to specific

studepts; the entire school systenm mai be malfunctioning. - In Bichrest

v, School District of Philadelphia 37 parents, taxpayers in the g?%laé ,

elphia school system, brought a civil rights action for damages,

alleging that the Philadelphia schools"' ‘inadequate education and unsafe
conditions denied their son equal prbtection of the_laws by depriving - .
him of the opportunity to obtain a free education. These circum-
stances had forced plaintiffs to send their son to a gs%vate non-sec-
tarian school for one semester at a cost of $830.00.-°" Although the"
court granted defendant's motion to dismiss because plaintiffs hadl

not allegedothatﬂ(efendants gigsonallyrhad acted or refused to act to
inffinge the child's rights, the court stated that the complainte

-averred a suffis%ent constitutional deprivation to support a civil

rights action.3 Analogously, other courts have viewed racial segre-
gation as such a per se educational detriment that they have been
willing to exe?95 students from mandatory attendance in a segregated
school system.

~ These examples show that courts need not remain chained to an
idealized perception of education asgan unquestioned and universal good.
Once free of such myths, the courts sheuld find no insurmourtable
barriers, theoretical or practical, presented by a case-by-case assess-
ment of the consequences of a particular teachers' strike.

V. CONCLUSION : ) -

-
»

Given thg graditional perceptions of education by courtg and
legislatures, 78 the illegality of teachers' strikes and the automa-
tic-injunction rule contrqlling in maa? jurisdictions ‘9 should evoke
little sarprise. Yet just as some courts have begun to examine more

~

, critically the presumption of the universal benefits of schooling,380

so too have some -courts demonstrated the feasibility of a more careful

analysis oI the effects of teachers' strikes - an analysis like that “~
. = ' .
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required’ under the, trd&ittbnal irreparable harm test for injunctive
relief 381 . . . ‘
Although the Pennsylvania appellate cases probably ‘offer the
mose'detailed and sustained example of a jurisd t ion s cautious .
ry ‘use of the-injunction agaifst- teachars'. strike they do not »
é provide. a perfect model. Firgt, their repeat d focus on a moggsary
N variable, a school d¥strict's eligibility fof full state aid,
!i S diffiéult to reconcide with the traditional seﬁrch for iggalculable

o, noncoqpensable injury to6 support injunctive relief. Second,
o ahtte Pennsylvania's precise statutory directi %e may require a court
s . to find that a strike creates .or threatens certain harms t remains
-‘?; i clear whether an injury so gggnd must be 'irreparable_!38 aécord:

to traditional standards. In other wordg because the Pennsyl-

v vagia opinlons concern final injunctive relief387 while many of the
%pinions analyeed, from other jurisdictions Goncern temporary or pre-

v # ,liminary relief,388 a direct comparison proves inconelusive.389 The
Pennsylvania cases show, nonetheless, that some judicial appraisal of
the impact of teachers' strikes is Zossible, even if that appraisal . o

+falls short’ of the evaluation contemplated by the irreparable harm
standard. At the very least, the Pennsylvania cases suggest how a
court;might proceed after rejecting a presumption of irreparable

harm.

-

@

.

* If courts do or should engage in a true case-by-case assessment
of the effects of a.teachers' strike, however, they need factual
_data to examine - particularly if they are to reach findings contra-
gictory.to_the conventional wisdom on the universal benefits of
) 8 ing.39l To date, such empirical evidence is scant. Although
' - one soc\al sci ist has found that teachers' strikes do affect stu-
- dent att tudgs 2 another has found a negligible impact on student
. J aéhievefient . Obviously such data -~ though never cited in the appel-

lq;e opinions - should be_indispensable to any judicial analysis of
harm or irreparable harm.

e . .
* ;
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, ’ POOTNOTES . :
? bl . KY

<«

- #Aggociate Professor of Law, Wtahington University School of
Iaw, St. Louis, Missouri; 'A.B., 1970, Vassar College; J.D., 1973,
University of California, Berkeley This article was written under
the auspices of the Center for the Study of Law in Education, Wash-
‘ington Universitfain and the research was funded in part by a grant ’
from the Nationa stitute of Education. The author gratefully
acknowledges the research assistance ¢f Bruce N. Goldst#éin, Patricia
A. Greenfield, and Patricfa W. Hemmer, students at Washington Uni-

‘versity School of Law.: Mertof C. Bernstein, Walter D. Coles Professor,

Washington University School of Law; Professor David L. Colton, Grad-

~uate Institute of Educatioh; Washington University; and' Professor
"Edith E. Graber, Department of Socidlogy, Washington University,-pro-

vided valuable sdpport and suggestions. . . -
"l. See, e.g., Government Employee Relations Report 784: 24 27 -
(1978). Acéording to that tabulation, approximately 123 teachers' .
strikes in 21 states have occurred during the 19/8-79 school year
by November'6, 1978,

[ ~
>

In 1978, the New York Times reported teachers' strikes in 15~
states. See e.g., N.Y. Times, January 29, 1978, § XXII, af 1, col.
4; id., May 3, 1978 §.___,.at 21, col. 4; id4., Nov. 14, 1978, § III,
at 6, col. 5; id., Now. T2I, 1978, § II, at B8, cdl. 6. Those reports

‘ are necessarily incomplete because a strike from August 10 through

November 5, 1978 stopped publication of that newspaper for that period—
of time. See also Ligtenberg, Some Effect [sic] of Strikes and Sanc-

. tions - gal and Practical, 2 J.L. & Educ 235, 235-36 (1973)

Vg See questionnaire circulated to teacher organizations and
school ards, on file in the offices of the" Center for the Study of
Law in-Pducation, Washington University, St. Louis, Missour; 53130.

1% _— hd - .
3. This generalization, however, may not always prove accurate.
In a recent strike by teachers in St, Louis, Missouri,:for example,
parents of students initiated a lawsuit to halt the strike. See 'St.
Louis Post-Dispatch, Feb. 21, 1979, § B at™l, col. 1 [?]; id Feb.

26, 1979, 8 ___, at ___, col. _ ; id.," March 3, 1979, § __, at ’

col. __ St. Louis Globe-Democrat, March~10,‘l979,,i_A,‘at 1, col.___

Similarly, in Rockwell v. Board of Ed., 57 Mich. App. 636, 226
N.W. 2d 596 (1975), parents, homeowners, and taxpayers filed suit to- =
halt a teachers' strike. Compare Dade County Classnoom Teachers'
Ass'n v. Rubin, 238 So.2d 284 (Fla. 1970), cert. denied, 400 U.S.
1009 (1971) with Allen v. Mauer, 6 Il1. App« 34,633 286, NJE. 2d
135 (1972)

4. See, e.g. 0'Shea v. Littleton, 414 U.S. 488, 502, (1974)
(civil rights action against discriminatory administration of criminal
justice); Beacon Theaters, Inc: v. Westover 359 U.S, 500, 506-07 (1959)
(antitrust litigation), Adamszewski v. Local Lodge 1487 Internat'l

\

'




- [ .

Ass'n of Machinists and Aeroapacé Workers, AFL-CIO, 496 F.2d. 777, 7é6
(7th Cir.), cert. denied, 419 U.S. 897 (1974) (effort to halt union
disciplinary actions); Milton Roy Co% v. Bausch.'& Lomb,  Inc., 418 7.

. Supp. 975, 981 (D.Del.1976) (patent litigatiop); United’States v. City
of Asbury Rark, 340 /F. Supp. 555, 567 (D.N.J.1972) ("Refuse et Iiti-
gation); Orlando Sports Stadium, Inc. v. State ex rel. Powell, 262
So.2d 8§l 885 (Fla. 1972) (pyblic nuisance); Lodisiana State Bd. of
Educ. v. National Collegiate chletic Ass'n, 273 So.2d 912 914 (La.
App. 1973) (effort to halt aasociation s disciplinary proceedings),
Cherne Indus. Inc. v. Grounds & Associates Iac.; 278 N.W.2d 814 92
(Minn. 1979) (breach of covenant hot to complete); Steffem v. County
of Cuming, 195 Neb. 442, 446 238 N.W. 24 890,893 (1976) (action to halt
flood damage). See also F. Frankfurter & N. Greene, Thé Labor Injunc-
tion 62 (1930). o ' )

& )

4 i .
According to Professor Dobbs, however, the term "irreparable in-
jury" is not applied laterally in permanent injunction cases, see Notes
32-34 ‘and accompanying text infra, and simply serves.as another w: way of
expressing the requirement that .the remedy at law be inadequate D,
Dobbs, Remedies 108 (1973).

14

. [ 2N

5. See Leubsdorf, The Standard for Preliminary Injunctions,
91 Harv. L. Rev. 525, 544 (1978) (preliminary relief); Note, Imminent
Irreparable Injury: A Need for Reform, 45 S. Cal, L. Rev. 1025, 1030~
31 (1972) (final relief) [hereinafter cited as Imminent Irreparable

. Injury]. ’ N

6. See text accompanying note 52 infra.

7. See Parg IiI, B  infra.
8. 1d. See algg Leubsdorf, supra note 5, at 562-63.

9. The focus of this paper is appellate-court treatment of the
irreparable~harm standard in proceedings to enjoin teachers' strikes.
Qther -projects undertaken within the N.I.E.-funded study of which this
paper 1is one part examine the same question at the trial court level.
Field studies of selected teachers' strikes in progress have been con-
ducted as well. See note * supra.

10. D.Dobbs, supra note.4, at 105; Leubsdorf, supra note 5, at 525.
11." D.Dobbs, supra note 4, at 106-07.

12. Id. at 105.

]
13. See id. and cases cited therein.

.

14, See id. at 105, 108.

15. Some cases speak consistently in terms of ' irreparable‘injury,
©e.8., Morgan v. Fletcher, 518 F.2d 236, %239 (5th Cir. 1975); Doe v.
Busbee, 471 F. Supp. 1326, 1329, 1334 (N.D.Ga. 1979). Others <1Se "irre-
parable harm'" and "irreparable injury" interchangeably, e.g. City of Benton

’

25
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. S.W.2d 336, 339 (Tex. Ciy. App. 1970).

. requisites for a prelmina

’ » . .(

Harbor v. Richardsom, 429 F.Supp. 1096, 1101 (D.Mich.1977); Tully
v. Mott Supermarkets, Inc., 337 P. Supp. 834, 850 (D.N.J.1972);

Federal Maritime Comm'n v. Aflantic & Gulf Panama Canal Zone, 241,
F.Supp. 766, 781 S.D.N.Y.1965); Cherne Indus.' Inc. v. Grounds and

.Associates, Inc., 278 N.W.2d 81, 91-92 (Minn.1979). See also e.g.,

Steeg v. Lawyers Titl® Ins. Corp., 323 So.2d 237, 239 (La.App.1975)
("irreparable loss"); Czarnick v. Loup River Pub. Power Dist., 190
Neb.? 521, 525, 2%: N.W.2d 595 598-99)(1973)(1:reparable damage)

16. Morgan v. Fletcher, 518 F.2d 236, 439 (5th.Cir. L975),
City. of Penton Harbor v. Richardson, 429 F.Supp. 1096, 1101 (D.
Mich. 1977)

{

P

17. See generally Imminent Irreparable Injury, sﬁpra note 5;

) Developments in the Law -~ Injunctions,78 Ha L. Rev. 994, 1005

(1965) [hereinafter cited as Developments]. .
18. E.g., Heldman v. United States Lawn Tennis Ass'n, 354 F. .

Supp. 1241, 1249 (S.D.N.Y..1973); Washington Capitols Basketball

Club, Inc. v. Barry, 304 F. Supp. 1193, 1197 (N.B.Cal.1969);

Coster v. Department of Personnel, 373 A.2d 1287, 1289 36 Md. App

523 (1977). T

'19. E.g. Schuetzle v. Duba, 201 F.Supp. 754, 757 (D.S.Dak.1962);
National Pac. Corp. v. American Com. Financial Corp., 348 So.2d 735,
736 (La. App. 1971); BHarris County v. Southern Pac. Transp. Co., 457

. /

' 20. Morgan v. Fletcher, 518 F.2d 236, 239 (5th Cif. 1975); Doe
v. Busbee, 471 F.Supp. 1326, 1329 (N.D.Ga. 1979); McKay v. Hoffman,
403 F.Supp. 467, 470 (D.D.C.1975). See generally Leubedorf, supra

‘note 5, at 533-34, 544-45; Developments, supra note 16, at 1006.

21. See D. Dobbs,' supra ng ——at 108. 3 ’

o

22. See Leubsdorf

¢ 23. phe court in Phio ex rel. Brown v. Callaway, 497 F.2d
1235, 1241 (6th Cir. 1974), a case cited by Professor Leubsdorf, supra
note 5 at 526 n.9, endorsed thé district court’s list of four pre-
junction: '"(1) that a substantial ques-
tion is at issue; (2) that tHere 18 a possibility of success on the
merits; (3) that a balancing of injuries to the parties z{huires
preliminary injunctive relief; and (4) that the' public interest would
be served by such preliminary relief." 497 F.2d at 1241. Though not
expressly including the irreparable harm test on that list, the coyrt
proceeded to approve the preliminary injunction issued below,on the
ground’ that the prohibited activity "would significantly or irrepar-
ably alter the natural environment of the areas in ‘question. 1Id.

emphasid added]. * ! .

. .l

24. Professor Dobbs explains that:

7 \
The permanent injunction’'is the decree ente‘ed after a full f
opportunity to present evidence or after the decision on a &

’

3
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supra note 5, at 526. -
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I. )

dispositive motion, such as a motion for summary 'judgment.
Co It 1is.not ncessarily permanent- in the sense that it can .
L never be mod}fied or dissolved.: It is permanent only in i [j'
e the sense that it ié\inténded as a final solution to the,k

dispute rather than as a temporary or emergency one.

K * r , . ‘ . e
K D. Dobbs, sugra note 4, at 106. ‘”4, . \\\¥\\ (Y

-

. 25. sée id. at 107 : ' P,

4 [N

. v .
S 26. See id. at 106. St

27. E.g., Blaylock v. Cheker:0il Coa, 547 F.2d 962, .965 (6th .
Cir. 1976) (preliminary injunction); Exhibitor's "Poster Exchange, :
Inc. v.-National Screen Service Corp., 441 F.2d 560, 561 (5th Cir. .
1971) (preliminary injunction); Bath Indust es, Inc. v. Blot, 427 -
F.2d 97,- 111 (7th Cir. 1970) (preligjinary injuhctien); Metropolitan L
. Atlanta Rapid Transit Alth.~v. Wallade, 243 Ga. 491, 254 S.E. *
2d 822, 824 (1979) (inperlocutory injunction); P e MITK Products SN
Corp. v. National Fardﬁrs Orgl, 64°Wisc.2d 241, 2 1 219 N W.2d 564,
569 (1974) (temporary injumction). But see Canal Au . Calloway,
489 F.2d 567, 572-73 (5th Cir. 1974) (preliminary,inj ion), Na- "' *
tional Ass'n of Letter Carriers v+ Sombrottd, 449 Fa2d 915, 921 .
(preliminary injunction) (2d Cir. 1971); Leubsdorf, supra noté-5, at
526, 534=35, 545-46. ™ . I - o
< AN o - \
28. See generally Leubsdorf, supra note 5. 'l/,\ Co & o

‘e

29. Morgan v. Fletcher, 518 F.2d 236, 239 (Sth ¢iz. 3975); D
Dobbs supra note 4, at 109; % Frankfurter‘& N. Greene, supra note
4, a{ 53-59. See cases cited in note 27 sugra. o \

' .
. 30. Nonetheless, one of the frequehtly repeated critef;Z for
M ) preliminary injunctive relief. 18 the probability'of success on the .~
merits. E.g., Kampmeier v. Nyguist, 553 F.2d 296, 299 (2d Cired977)
("a ¢lear showing of' either (1) probable succesp on the merits and
possibie irreparable.injury or (2) sufficientl serious questions )
going to the merits to make them a fair ground for litigation and ,
‘a balance of hgrdships tipping decidedly toward the party requesting .
. preliminary relief"); Blaylock v. Cheker 0il Co., 547 F.2d 9612, 965 E
v (6th Cir. 1976) ("substantial likelihood of euccess on the merits") :
Ohio ex rel. Brown v. Callaway, 497 F.2d 1235, 1241 (6th Cir. 1974).
("possibility of success on the merits"))' Hvamstad v. City of Roches- _
*  ter, 276 N.W.2d 632, 633 (Minn. 1979) ("likelthood of success on the
. - merits"). Cf. Proceedings of the Thirty-Eighth Annual Judic{al Gon- ~N .
ference of the District of Columbia Circuit, 77 F.R.D. 251, 273-73 ., , o .
(1977) (remarks of Uudge Gesell concerning difficulty of ascertain-'
ing likelihood of success on the merits in applications for temporary

restraanipg orders) ‘ N ) . .

S

-\
3l. See Sampson v. Murray, 415 U.S. 61 90 (19745 (quoting
Virginia Pe;roleum Jobbers Ass'n -v. FPC, 104 U.S. App. D.C. 106 . .
110,: 259 F.2d 921 925 (1958) ,
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The key word in this conaider&tionf\f/irreparable harm for pur-
poses of temporary {njunctive. relief] is irreparable. Mere in-
juries, however substantigl, in terms Jf money, time and energy.

"H, necessarily expended im, the absence of & stay, are not enough. .

%, The possibility that adequate compensatory or other corrective

¢ relief will be available at .aylater date, in the ordinary course

. .of litigation, weighs"heavil against a claim of irreparable

» harm. o -?

v
‘1‘, e \ L

* 32, Qggpare Compaet Van Equip Co v. Leggett & Platt, Inc. 566
. F.2d 952,954 (Sth Cixs l978), Nasgau Sports v. Hampson, 355 F.Supp..
, 13% 736 & Minn.1972) (preliminary injunctions) with Rondeau v. Mo-
sineee Paper Corp¢, 422 U.S. 49, 60-65 (1975); Oppenheimer Mendez v.
"Aceveédo, 388 F. Supp, 326, 337 (D P.R, 1974) (final injunctions).

.33. E.g., Cherne Indus. Inc. v. Grounds and Associates, Inc., 278
NiW.2¢-81, 92 (Minn. '1979)., Cf. Boomer v. The Atlantic Cement Co., 26 N.Y.
2d 309, 309 N.Y: 's.2d 312, 257 N.E.2d 870 (19703 (where injunction against
polluting by cepent plant.would result in serious economic loss, court
chooses to grant injunction unless defendant pays permanent money dam-
ages to injn%ed property owners).

“34. E.g., Andersqn v. Souza, 38 Cal.2d 825, 834, 243 P.2d 497,
502 (1952); Diastola'v MDepartment of Reg. & Educ., 72 Ill.App.3d 977,
, 391 .N.E.2d 489, 491 (1979); Cather & Sons Const. v. City of Lincoln,
200 Neb. 510, 519, 264 N.W.2d 413, 47 (1978); Barrier v. Troutman, 231
N.C.47, 50, 558. E£.24 923, 925 (1949) See Orlando Sports Stadium, Inc. .
v. State ex. rel. Pgwell 262 So.2d 881 (Fla. 1972} Leubsdorf, supra .
note 5, at 563 n.190 ("At 'a final hearing, the equitable balancing of
inj/uries is a rule of substantivN Y s
59 B pollution, employment discrimination and in many states“\\ '
strikes by public employees are sta:utorily prohibited. See notes 57-68
and accompanying text infra. Alternatively, some statutes may themselves
be "illegal" because they violate constitutional guarantees. E.g., Rbe
V. Wade, 410 U.S. 113 (l974) (Texas abortion restrictioms violate due pro-
cess clausé3, Brown v. Board of Educ., 347 'U.S. 483 (1954) ("separate
but equal" school laws violate equal p{otection clause) - -

53. See, e. B~ » Studebaker Corp.' v. Gittlin, 60 F.2d 692, 698
(2d. cir. 1966)3 ("A plaintiff seeking an injunctidn because, of. the
defendapt's violation of a statute is not required to show that other-
wise rigor mortis will “set in forthwith; all that "irreparable injury"
wmeans in this context is that, unless injunction is granted, the plain-
tiff W1l suffer harm which caniNt be repaired."); Steeg v. Lawyers .
Title Ins. Corp., 323 So.2d 236, 239 (La. App. 1976) ("injunction may
be sought, regardless of irreparaﬁle injury, when the course of ac-
tion sought to be enhanced is reprobated by law'"); Leubsdorf, supra
‘note 5, at 562. .

\ -~

, 37. The* term- "illegality" Lgquires some explanation While one
of the traditional maxims prgvides that equity wil] not enjoin a

trime, "where such_ an act injures the property of "the state, or t

e,



amounts to a public nuisance, the injunction wi issue, even though
it 18 also a crime...." H.L. McClintock, EquityM4l (2d ed. 1971).
See D. Dobbs, supra note 4, at 115-18; Developments, Supra note 17,
at 1013-19. See also Orlando Sports Stadium, Inc. v. State ex rel
Powell, '262 So.2d 881 (Fla. 1972) (injunction of activity designated
by Esatute to be a public nuisance). &

38. See Leubsdorf, supra note 5, Lt 562~ 63 & n.190. But see . .
note 44 and accompanying text infra.

39. Leubsdorf, sugra note 5, at 562 (''Courts are not free to
find statutory violations harmless ") §g id. \at 563 n.190.

40.- See note 31 supra.

4l. See, e.g., Oburn_v. Shapp, 521 F.2d 142, 151 (3d Cir.1975)
(loss of benefjts EEromdefendants allegedly discriminatory hiring
practices compensable and therefore not appropriate for preliminary
injunction). See also Roe v. Wade, 410 U.S. 113, 166 (1973) (ade-
quacy of declaratory relief against enforcement of unconstitutional
abortion restrictions). o
42. See The Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (Emer-
gency Price Control Act of 1942 does not allow court asked to grant
injunction to ignore the tgaditional "requirements of equity practice
with a background of several hundred years history."); Rondeau v.
Mosinee Paper Corp., 422 U.S. 49, 62 (1975) (district court "correct
in insisting that respondent satisfy the traditional prerequisites
of extraordinary equitable relief by establishing irreparable harm"
in addition to violation of securities laws); Treasurg, Valley Potato -
Bargaining Ass'n v. Ore-Ida Foods, Inc., 497 F.2d 203, 218 (9th Cir.)
(dicta in antitrust case: "A traditiodal principle of equity is that
no injunction wjll issue unless the allegedly unlawful conduct is .
likely to cause irreparable harm."), cert. deniedy 419 U.S. 999 (1974)
Dreyer v, Jalet, 349 F.Suflp. 452, 467 .(S.D.Tex.1972) ("Injunctions

have beeq issued to preclude repeated or continuous physical as- -

Saults...which are of a peculiar nature and for which the aggtieved
party had no adequate remedy.'). And indeed, where money damages$
. 'provide an adequate remedy, equitwbple relief of any sort .is tradi-
tionally unavailable H.L. McClintpck, supra note 37, at 47-49,

43, Leubsdprf, supra note 5, at 562, )
44. See cases cited in note 42 sugra - all apparently final
injunction cases.

45. leubsdorf's explanation is persuasive. See Leubsdorf,

supra note 5, dt 563 n.190. See al?b.note 31 su (suggesting that the

"irreparable‘ 4spect of thé formula plays a mo gnificant role
at the preliminary-relief stage).

{

46. See Part III infra.

T

47, This'is so for a good reason: In labor disputes, '"prelimin-
ary proceedings...make the issue of findl relief a practical nullity."

[

-

¢
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F. Frankfurter & N. Greene, Ssupra note 29, at 208. See id. at 79-81;
notes 76-79 and ccompanying text infra. T
48.. Some courts find conduct illegal and therefore enjoinable even
in the absence of a statutory prohibition ly invoking "public policy"
See, e.g., notes 101~03 and 108~17 and accompanying text infra. “
\ 7 == /)

~

* 49. Ske Part III infra.

50, See neotes 18-19 supra and accompanying text.
51. E.g., Cal. €iv. Pro. 8 526\(Deering 1972); Ill. Ann. Stat. *
ch. 69 § 3-1 (SmithsHurd 1979 Supp.)¥ La. Civ. Code Proc. Ann. art.
3601, 3603 (West 1961).
. 2. See, e.g., Reserve Mining Cb. v. Environmental Protection
Agencx; 514 F.2d 492, 536 (8th Cir. 1975). See generally Imminent
Irreparable Injury, supra note.s. )

53. Indeed, factual complexity, and thus judicigl inability to
determine whether the:requisite harm is occurring or threatens to
occur, should theoretically produce judicial reluctance to issue in-
junctive relief. Instead, in sdwe proceedings to enjoin teacher
strikes, empirical uncertainties seem to yield the opposite result:
more rather than fewer injunctions, See Part III infra.

©

54. See notes 10-14 and accompaying text sutka, o

55, See The Hecht Co. v. Bowles, 321 U.S. 321, 329-330 (1944)
("we ard dealing...with the requirements of equity practice with a
background of several hundred years of history. ... We do not be-
lieve‘that...a major departure from that long tradition ... should
be lightly implied ")

. 56. See generally Anderson,,Strikes and Impasse Resolution in

Public Employment, 67 Mich. L. Rev. 943 (1949); Kheel, Strikes and
Public Employment, 67 Mich. L. Rev. 931 (19#9); Lev, Strikes by
Government Employees: ProBlems and Solutions, 56 Mass.L.Q. 369 (1971);
Mulcahy & Schweppé, Strikes, Picketing and Job Actions by Public Em--
ployees 59 Marq.L.Rev. 113 (1976); velpos, Strikes by Public Employees:
Is Tweedledee the Answer7, 15 S.Tex.L.J. 14 (1974).

57. N.Y. Civ. Serv. Law §§ 200-14 (McKinney 1973 & 1979 Supp.).
See also Bernstein, Altermatives to t Strike in Public Labor Rela-
tionsl s, 85 Harv. L. Rev. 459 (1971) i -

58. Id. at § 210Q1).

-

59. Id. at § 211. Nevada law requires the issuance of an in-
junction against such strikes. Nev. Rev. Stat. 8 288.240 (1973)
Iowa's statute requiring temporary injunctions against such strikes
explicitly eliminates any need for a finding of irreparable injury
to plaintiff. § 20.12(3) Towa Code Ann. (1978).

/




60. Alaska Stat. § 23.40.200 (1972).

61. Id. , Strikes by essential employees (police; fire protec-
iion emplo;;és{ employees of jails, prisons, and other correctional
institutions; hospital employees)are prohibited. The statute gives
semi-essential employees (utility, snow removal, sanitationm, public
school and other educational institution employees) the right to
strike after mediatton upon approval by a majority of the bargaining
unit until the work stoppage has begun to threaten the health, safety
.or welfare of the public. Nonessential employees (all other public
employees) have an unqualified right to strike if a'majority of the
bargaining unit approve. .

62. Vt.\état. Ann: tit. 16 § 2010 (Supp. 1979). The statute
explicitly prohibits the issuance of a restraining order or*an in- |
junction unless a court "after due hearing" finds that the strike
poses "a clear and present danger to a'sound program of a school

- education which in light of all relevant circumstances it is in the
best public interest to prevent." See Rachlin, Developing Labor Law
for Vermont Teachers, 40 Ala. L. Rev. 733, '738-39 (1976). The Alaska
statute's treatment of strikes by semi-essential employees, supra '
note' 61, seems to contemplate a similar standard. See Qiscussions of
Pennsylvania statute and cases at notes 200-68 and accompanying text

infra. )

63, See Anderson, Supra note 56, at 957-58. Wellington & Win-
t&r, The Limits of Collective Bargaining in Public Employment, 78
Yale L. J. 1107, 1115-23 (1969). But see Anderson Federation of
Teachers v. School City of Anderson, 252 IndaA.558, 564-75, 251 N.E.
2d 15, 18-23 (1969) (DeBruler, C.J., dissenting). )

"64. SeeAnderson, supra note 56, at 953-54; Wellington S’ﬁin—
ter, Structuring Collective Bargaining in Public Employment, 79
Yale L. J. 805, 822-53:zl970). See also Burton.& Krider, The Role
and Consequences of Strikes by Public Employees, 79 Yale L. J. 418,
428-32 (1970); Jascourt, Responses to Union Concerted Activity: An
Overview, 8 J. L. &*Educ. 57, 57 (1979).

y N
65. See Nev. Rev. Stat.,§ 288.230-1 (1973). See also note 61,
supra. But see Anderson, supra note 56, at 956-57. )

- 66. See, e.g., City of Los Angeles v. Los Angeles Bldg. & Const.
Trades Council, .94 Cal. App.2d 36, 47-48, 210 P.2d 305, 312 (BiC.A.
1949); Norwalk Teachers Assoc. v. Board of Educ. 138 Conn. 269, 275-76
83 A.2d 482, 485 (1951); Jefferson City Teachers Ass'n v. Board of
Educ., 463 S.W.2d 627, 628 (Ky. App. 1970), cert. denied, 404 U.S.
865 (1971); Anderson Federation of Teachers v. School City of Ander-
son; 252 Ind. 558, 563, 251 N.E.2d 15, 18 (1969); Anderson, supra
note 56, at 959; Wellington & Winter, supra note 63, at 1125-26;
Wellington & Winter, More on Strikes by Public loyees, 79 Yale L.
J. 441, 442 (1970); Wellington & Winter, supra note 64, ‘at 842-47.
Compare Burton & Krider, supra note 65, at 443 wish id. at 438.

31 l .

.
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" 67. See Jascourt, supra note 64, at 70.. ) !

" 68/ See Parts III, B, 1 & 2 infra. \

. F J
69. 29 U.S.C. 88 101-115 (1970). The statute, broadly defining .
"laboy disputes," limits the jurisdiction of ghe lower federal courts .
by regulating prcedure and enumerating the acts which such courts
cannot enjoip. N

70. 'E.g., Ill. Ann. Stat. ch. 48, 8 2a (Smith-Hurd 1969); N.J.

‘Stat. Ann. § 2A:15-51 (West 1952); Wash.: Rev. Code § 49.32.010-49.32.

910 (1962 & Supp. 1979). See genmerally H. McClintock, supra note 37,
at 416=21. : .
>y 4

71. H. McClinteck, supra note 37, at 420.

72, "1d. at 419. See note 80" and accompanying text infra. Even
the Norris-LaGuardia Act, supra S;e 69, has been held subject to
specific well-defined exceptions. See, e.g., Boys Market Anc. v.
Retail Clerks Union, 398 U.S. 235 (1970) (allowing inj tiona‘hgainst‘
strikes over arbitzable grievances) But see Buffalo Forge Co. v.
United Steelworkers of America,. AFL-CIO, 428 U.S. 397 (1976).

* 4

73. Milk Wagon Drivers' Union v. Lake Valley Farm Products,
Inc., 311 U.S. 91,7102 (1940); F. .Frankfurter & N. Greene supra
note 4, at 200. .

74. See generally H. Wellington, Labor and the Legal Process
38-46 (1968) (describing modern federal labor statutes).” Govern-
mental employees, however, are expressly exclyded from the scope
of some of the significant statutes. E.g., 29 U.S.C. 88 152 (2)-(3)
(1970 & Supp. IV 1974) (Labor Management Relations Act).

.l

75. Wellington, supra note 74, at 39~41. As Wellington points
out, however, some of the post-Norris-LaGuardia legislation brought
the courts back into the picture though not as an unalloyed ally
of management. Compare Boys Markpts, Inc. v. Retail Clerks Union,
398 U.S. 235, 250 (1970) W#ith H. Wellingtom; supra mote 74, at 41-
43, .

76. See Biffalo Fg;ge Co. v. United Steelworkers of America,
- AFL~CI0, 428 U.S. 397, 410-811 (1976); Boys Markets, Inc. v. Retail
Clerks Union, 398 U.S. 235, 250 (1970); Milk Wagon Drivers} ‘Union

Ldkﬁ Valley Farm Products, Inc., 311 U.S. 91, 102-03 (L94QT,
H. Wellington, supra note 74, at 38-41.
4

17. F. Frankfurter & N. Greene, sugra note 4.

78. Note 69 supra. See Petro, Injunctions and Labor Disputes,

14 Wake Forest.L.Rev. 341, 343-44 (1978).

79. F. Frankfurter & N. Greene, supra note 4, at 201. See id.
at 80, 130, 210. 3But see generally Petro, supra note 78 . C

12}
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(questioning the Frapkfurter and’Greene analysis); Comment ,* Public .
. Employee Legislation: An Emerging Paradox, Impact, and Opportunity, . ~ ‘
.7 13 San D.L. Rev. 931, 940 (1976) ("temporary restraining orders and
X - reliminary injunctions have“Ittfie‘eﬁfect on the termination of
9 public employee] sfrikgfs ".

-~ ad

80.’ See e.g., City 6f Pana v. Crowe, 57 Ill.2d 547, 552, 316
N.E.2d 513, 515 (1974); Anderson Federation of Teachers v.”School
City of Anderson, 242 Ind. 558, 560, 251 N.E.2d 15,16 (1969); Joint
. School Dist., No. 1 City of Wisconsin Rapids .v. Wisconsin Rapids
Educ. Assoc., 70 Wis.2d 292, 306-07, 234 N.W.2d 289, 297+98 (1975). .
See also United States v. UMW, 330 U.S. 258 (1974) (construing fed- . ‘
‘eral Norris-LaGuardia Act, supra note 69, as inapplicable to dis~
putes between government and its employees) ) o .
v .
N 8l. See generally H. Wellington & R. Winter, The Unions and.
. the Cities 33-48 (1971); Kheel, suprf note 56; Shaw & Clark, Public
Sector Strikes: An Empirical Analysis, 2 J.L. & Educ., 217 (1973);
Note 76 U.L.A.331 (1979). S ’

82. ee Douglas, Injunctive Relief in Public Sector Work Stoppages:
Altéknatijz Approaches, 30 Labor L.J. 406 (1979); Mulcahy & Schweppe,

supra note 56, at 139. . :
/ 83. See notes 57-68 and accompanying text supra.

#84. See National JInstitute of Education, State Legal Standards for
the Provision of Public Education 23-26 (1978); A. Steinhilber & C.
Sokolowski, State Law on Compulsory Attendance (1966). See alsa Part 1V iafra. ”

85. ompare Burton and Krider, supra note 65, at 432-38 with
Wellington & Winter, supra note 66, at '442. See note, Striking a 2 a Balance
in Bargainingﬁwith Public School Teachers, 56 Iowa L. Rev. 598, 610 (1971).

86. See School Committee of the Town of Wester v. Westerly
- Teachers' Ass'n. , 111 R.I. 96, 103, 299 A.2d 441, (1979 .

87. See Note, supra note 83 610-11 (1971), quoted in Armstrong Educ.’
Ass'n. v. Armstrong School Dist., 5 Pa. Cmwlth, 378, 384, 291 A.2d 120,
124 (1972).

88. See tabulation cited in note 1, supra. Data collected by other
participants in this NIE-sponsored project, see note* supra, reveal that
one-day work stoppages, though not uncommon, are decreasing in comparison
to considerably longer teachers gtrikes.

L™

89. See authorities cited in note 85, supra. Of course, for those
who view teachers' -strikes as harmful for reasons that would make akl
public sector strikes suscepfible of the same description, the effects
of such a strike transcend the missed -school ¢ime itself and its immediate
consequences. w5ee notes 62-66 and accompanying text supra.

90. H. Wellington & R. Winter, supra note 81, at 194;




Wellingtop»& Winter,-s upra note 64, at 845 ee‘Commenty supra note

79, at 953. , T - .

e ‘ . -,

9. _3‘;note 40 supra and'nccompanying text, ° -

w 92. See Bristol Township Educ. ASs'n v. School.Dist. of Bris-
tol Towns 14 Pa. Cawlti@@463, 322 A.2d 767 (1974); Root v. Nor-
thern Cambria School Dist., 10 Pa. Cmwlth. 174, 309 A.2d l75 (1973),
discussed at notes 223 and 261 infra. .

. 93. See discussion of Pennsylvania‘ cases at notes 200-68 and
accompanying text infra. .

94. See Part I supra. - ' R ‘ »

‘95, The standards used by trial courts in such cases are exa-
mined in, other parts of this project. See note 9 sugta

96. The Florida Constitution provides that "Public employees

shall not pave the right to strike.” Fl. Const. art. 1, § 6. Under
" legislatidn enacted in 1974, public employee strikes are specifically
.prohibited by statute, Fla. Stat. Ann. § 447.505 (Supp.1979). Another
‘ 'ptatute permits a court to grant, upon request, a. temporary in- ‘

- junction if "there is a clear, real, and present danger that such a
strike is about to commence," Fla. Stat. Ann. § 447.507 (Supp.1979).
The constitutional préhibition.is ah adaptation of’earlier legislation
precluding public employee -strikes, Fla Stat. Annl 8 839.221 (1967),
cited in Pinellas County Teachers' Ass'n v. Board of Pub. Instruction,
214 So. 2d 34, 36 (Fla. 1968). . -

97.' See Brm}ard County Classroom Teachers' Ass'ne, Inc. v. * .

App.), cert. denied Fla., 341 So.2d (1976) (state Public Employ-
ees Relations Committee has authori enforce gnti-strike legisla-
tion by obtaining injunction; iAjunction proper ‘nause teachers'
strike illegal); Dade County Classroom Teachers' Ass'n. v. Ru{in,"§38
So.2d 285, 289 (Fla. 1970) (case decided under older legislatfion cited®
in~note 96 supra; because public employees have no  right to strike,

"temporary injunction was appropriate even in the absence of any show-
ing of violence or the threat of violence"), cert. denied, 400 U.S.
1009 (l97l) .

Public Employees Relations: Comm'n:, 3§z So.2d 342 (Fla. Dist. Ct.
o

*98.; 331S0.2d at 344.
.. L
99. 1In Pinellas County Classroom Teachers' Ass'n. v. Board of
Pub. Instruction, 214 So.2d 34, 38 (Fla. 1968), a permanent injunc-
tion case decided before thé constitutional ‘amendment but under the
similar legislation noted in‘ote 96’ Supra, the court, quoting the
Chancellor who hadygranted the injunction initially, affirmed an
injunctiza‘against striking teachers: o
To allow such action would permit the breakdown of governmenﬂﬁl
- functions, would sanction the control of a governmental function
< s
* . /
34
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. for private gain; and further, to allow sucd'actipn is the same
as saying that governmental employees may deny the authority of
government through its duly elected representatives. . To permit
this is to take the first step toward anafchy.'

. The Florida Supreme Court relied on this reasoning in approving
the issuance of a temporary injunction in Dade County Classroom
Teachers' Ass'n v. Rubin, 238 So.2d 285, 288—89 (Fla. 1970), cert.
denied, 400 U.S8. 1009 (1971)

100. Fla. Stat. Ann. § 447.507 (West 1979), quoted in note 96,
supra. The language of the statute tends to reinforce the inatten-
tion accorded the traditional irreparable harm test in the cases
decided before its 1974 enactment, notes 97-99.

10;, Los Angeles Unified School Dist v. United Teachers,

. 42 Cal. App.3d 142, 100 Cal. Rptr. 806 (Ct. App. 1972) (trial court
order authorizing temporary restraining order against striking -
teachers sustained on basis of common law rule that public employees
have no right to strike) '

102. Trustees of the California- State Colleges v. Local 1352,
13 Cal. App.3de863, 867, 92 Cgl. Rptr. 134, 136 (Ct. App. 1970).
In"affirming the summary judgment enjoining the strike, fol}owing‘
an earlier temporary restraining order and a preliminary injunctien,
the court stated:

California follows and applies the common law rule that public
employees do not have the right to _strike in the absence of a
statutory grant thereof; ...no such grant exists; ... the sgrike
at the college, enjoined by the present judgment, was unlawful-
(in the sense that it was violative of state policy,Ralthough
not attended by criminaf'sanctions), and .+. that the judgment
is accordingly valid. . . .

" 103. 13 Cal. App. 3d at 865, 92 Cal. Rptr. at 135. The court
noted, in stating the facts of the case, that "masses of pickets”
hysically interfered with 'ingress and egress at the campus and
interrupted the routine.of the college; pglice intervention became
necessary, resulting in violence and arreSts; and campus bombings
occurred.

104. Norwal Teachers' Ass'n. v. Board of Educ., 138 Conn.269,
83,A.2d 482-(1951). The court in Norwalk stressed the public policy
considerations supporting injunctive relief against public employee
strikes. A subsequently enacted statute prohibits certified pro-
fessional employees from striking and authorizes enforcemgnt of
this provision in superior court, Conn. Gen. Stat. § 10-133e(a)

(1979).
« ’ v

105. See 138 Conn. at 274-75, 83 A.2d at 484-85.

106. See McTigne v. New London Educ. Ass'n., 164 Conn. 348,
357 321 A.2d 462, 466 (1973) (ruling on contempt citations). - Query

~”



- .
vhether the "under proper circumstantes” language suggests the sort -,/
« of factual anslysis contemplated by the traditional irreparable :

harm test? Compare cases discussqd in Part III, B, 4 infra.

107 . Conn. Gen Stat. § 10-1533 (a) (1979) ' ' '

e/ - ' § .
; 108. Ind. Code § 20.7.5.-1-14 (1975), enacted in 1971, pro--
hibits teachers' strikes but does not specify the standard govern-
ing the issuance of :Lnjunctions in such cases. <

109. Andérqpn~ch. & Teachers v. Schqol City of Anderson,
252 Ind. 558, 251 N.E.2d 15 (1969). In Ahderson, a small percentage
of public school teachers peacefully struck for better wages. The i
» \{ schools never closed. The court found inapplicable to public em- -
ployee strikes a statute prohibiting the issuance of injunctions in -
labor disputes.

. . 110. 252 Ind. at 563, 251 N.E.2d at 18.
lll . t—do “ . ™ ’ -

112. 252 Ind. 558, 251 N.E. 2d 15.

113. 252 Ind. at 564-81, 251 N.E.2d ‘at 18-27 (DeBruler, C.J.
dissenting). . ' o

y 114. 252 Ind. at 565, 251 N.E.2d at 19.

115. 252 Ind. at 571, 251 N.E.2d at 22, quoting School Dist.
fot City 6f Holland v. Holland Educ. Ass'n., 380 Mich. 314, 326 167 - -~
. N.W.2d 206, 210 (1968).

.=~ 116. 252 Ind. at 564, 251 N.E.2d at 19. - ‘L
117. See Leubsdorf, supra note 5, at 562.
. li§s These cases differ onmly superficially from those examined
ir¥ Part III, B, 1 supra; the difference is primarily one of language

in that these cases acknowledge the traditional standard of injunctive
s ' relief, albeit emasculated in actual application. :

771190 N.Y. Civ. Serv. Law §§ 200-214 (McKinney 1973). See text
sécompanying notes 57-59 supra. P .
120. Board of Educ. ‘of City Scheol Dist. of City of Buffalo v. - -

Pisa, 55 A.D.2d 128, 134, 389 N.Y.S.2d 938, 942-43 (1976) (contempt :
convicttons for violations of temporary restraining order,and pre- -
liminary injunction against striking; teachers affirmed). - The court :

’ added, apparently gratuitously, that the "affidavit filed in support

of the order specifically alleged that the threatened strike would

result in injury to the students as well as a disruption of the funda-

mental activity of the Buffalo School System. These allegations were

corroborated by newspaper stories...." *55 A.D.2d at 134, 389 N.Y.S5.2d

at 943. See also Board of Educ. of Lakeland Cent. School Dist. v.

Lakeland Fed. of Teachers, 59 A.D.2d 900, 399 N.Y.S.2d 61 (1977).

> . [
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" National Educ. Ass'n, 37 A.D.2d 711, 323 §.Y.S.2d 1007 £1971), rev'd,

= .

123% §£5 Board of Educ. of Union Free School Dist. No. 3 v.

30 N.Y,2d 938, 287 N.E,2d7383, 335 N.Y.S5.2d 690 (1972¥ (adopting dis-
sentin& opinion below). The Court of Appeals reversed an injunction
restraining nonstrikinguteachens from distributing statements urging

" - teachers not to "take employment" in thR district; because freedom

of speech was at stake, the trial court should have required com-
plainant to prove that immediate and irreparable harm would result’
in absence of an injunction. Dissenting members of the Court of
Appeals pointed out that, by urging collectiwve action, the associa-
tion may have precipitated an illegal strike in violation of the
Taylor Law. ~

lZé. See, e.8., City School Dist. of the City of Schenectady:
v. Wghenectady Fed. of Teachers, 49 A.D.2d 395, 397, 375 N.Y.S.2d '
179, 181~-182, appeal dismissed, 382 N.Y.S.2d 1033, 345 N.E.2d 586

employee or employee organization is specifically prohibited by law

" (1975) ("The instigation or encouragment of a strike by a public /f///

’and injunctive relief is available, indeed mandated, when such a

strike is threatened.... Furthermore, the issuance of a temporary
restraining order upon an ex parte application in this situation
is,gefinitehy permissible and was clearly proper upon this re-
cord....") (emphasis added); Central School Dist. v. Susquehanna

i.'Valley Teachers' Ass'n., 43 A.D.2d 198, 201, 350 N.Y.S.2d 805, 808,

motion for leave to appeal dismissed, 359 N.Y.S.2d 562, cert. denied
419 U.S. 1033 (1974) ("The record establishes that the plaintiff

.made a preliminary showing of immediate and irreparable injury

which would result if the strike continued and there was no abuse
of discretion on the part of Special Term....")

123, See e.g., Central School Dist. v. Susquehanna Valley. v
Teachers' Ass'n, 53 A.D.2d 198, 201 350 N.Y.S.2d 805, 808, motion

. for leave to appeal dismissed, 359 N.Y.S.2d 562, cert. denied,

419 U.S. 1033 (1974) (finding no abuse of discretion below). ,

» 124. Note 119 supra. But see City of Buffalo v. Mangan, 49

A.D.2d 697, 370 N.Y.S.2d 771, 772 (1975) (court, without deciding -
whether such action violates Taylor Law, affirms denial of pre-

liminary injunction against resolution by firemen's union not to
respond. t6 voluntary call-ins because "plaintiff has failed to

" make the requisite showing of irreparable harm").

" -125. Jefferson County Teachers' Ass'n v. ﬁgerd4§f Edue.,
463 5.W.2d 621, 630 (Ky.App.), cert. denied, 404 U.S. 865 (1970),
quoting City of Los Angeles v. Los Angelés Building and Const.
Trades Council, 94 Cal. App.2d 36, 42-43, 210 P.2d 305, 309 (1949).

The original gtatute governing labor relations specifically
excluded public employees from the right to strike aghainst othérs.
The statute, as revised, § 336.1(30 K.R.S., contained no such ex-
clusion. The court found this change inadvertent and concluded
that the legislature had intended no change in the existing law
or public policy. 463 S.W.2d at 629. Additional statutory re-
visions were adopted in 19#8. § 336.130 K.R.S. (1979).
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126. 463 S.W.2d at 630.
127, 1. -
128. Id. at 631. °

This acknowledgement, -albeit one unaccompanied by much
analyeie, is particularly eignificant because the opinion is one re-

- viewing the issuance of a permanent injunction. According to Pro-

fessor Leubsdorf, Ssupra note 5, criticisms of any facile equations
of illegality and irregparable harm are less apt in this context
than<when the relief sought is temporary or preliminary See notes

~

paral®e harm to support the injunction; 'the court found in the rec-
ord "ample proof of serious and irreparable impairment of the
school system of Jefferson County (of which a court would_prob&bly
take judicial notice)." 463 S.W.2d at 631. In other words, in .- -
appro@ng the determination'of harm reached below, the court failed
to identify the precise interests infringed by the strike..

130. See Board of Edug. v. Redding, 32 Ill.2d 2237, 207 N.E.
2d 427 (1965) (denial of injunctive relief ggainst striking school °
custodial employees reversed; couft mentiqns types of harm re-
sulting from strike but relies on.illegality of strikes by goverp-
mental employees); Allen v..Maurer, 6 Ill. App.3d 633, 286 N.E.2d '
135 (1972) (in reversing for lack of standing’ injunctive relief in
taxpayers' suit against striking teacherg, court, in dicta, stresses
overriding public policy against public schodi teachers' strikes
because they violate constitutional mapdate thdt legislature operate
"thorough and efficient' schoali system; court below had found) both
illegality and "immediate and irreparable damage to the public").
See also Board of Educ.‘Qf Kankakee School Dist. v. Kankakee Fed.
of Teachers Local No. 886, 46 Ill.2d 439, 264 N.E.2d 18 (1970)

" (upholding contempt convictions of federation members who violated

temporary restraining order issued against unlawful teachers'

strike viclating state public policy), Board of Efuc. of Peoria .
School Dist. v. Peoria Educ. Ass'n, 29 Ill. App.3d 411, 330:N.E.2d
235 (1975) (although strike by public school -teachers unlawful,
injunction unnecessary where underlying labor dispute aettled)

131. See Board off Community College Dist No. 508 v. Cook -
County College Teachers' Union, Local 1600, 42 Ill-/App 3d 1056, 356
N.E.2d 1089 (1976). There, inter alia, the court of appeals re-
viewed an ex parte temporary restraining order and a preliminary
injunction issued against striking teachers at a public college.
«n reversing, the court explained that the Illinois Injunction
Act, Ill. Ann. Stat. Ch. 69 § 3-1 (Smith-Hpfd Supp. 1979), re-
quires that temporary restraining orders issue only upon notice
to the adverse patty.unless immediate and irreparable injury would
result prior to notificationy the order must state why the injury
is irreparable in the absence of notice. The TRO in this case

. failed to me&t these statutory requirements 42 I11. App~ 3d\at
. 1062 356 N.E.2d at 1094

_38127 (\.

38-48 and acconpaying text supra. .o
129. Appellant argued that appe‘lleo!ailed to establish irre- .

()
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Query whether “the judicial p'ercep‘tion of the harm resul\i,ng
from the closing of a college differs qualitatively from the harm
resulting from the closing of an elementary or secondary school?
See Part IV infra. Art. 10, § 1 of the Illinois Conmstitution
. — T — .
.provides: .

7
A fundamental goal of the Pedple of the State is the educa-
tional development of “all ‘persons to the limits of their |
capacities. ’ . -

The State shall; provide for an efficient system of high
quality public educational institutioms and services.
Education in pvblic schools through the setondary level
shall be free. There may be such otheér free education
fa2~the General Assembly. provides by law.

The State has the primary responsibility for financing
the system of public education.
] ’
132. See, e.g., Board of Educ. v. Parkhill, 50 Il1l.App.3d

60, 365 N.E.2d 195 (1977) (following strike, refusal to,enjoin
teachers' recognitional picketing reversed; court citeﬂ/disrup-
tion caused by picketing, discusses overriding public interest in
unimpeded education, but does not megntion Jirreparable harmf.

133. The Illinois cases cited in notes 130-132, gupra, seem
to recognize harm to (1) students and (2) the public in general ~-
notyithstanding taxpayers' inability to seek injunctive relief, esta-
blished in Allen V. Mauer, 6 I1l.App.3d 633, 286 N.E.2d 135 (1972).
, ot .
J 134. See note'll9-29 and acbompggying text supfa.
135. E.g., Wilmington Fed. of Teachers v. Howell, 3™ A.2d
832 (Del. 1977); Board of Educ. v. New Jersey Educ. Ass'n, 53 N.J.
29, 247 A.2d 867 (1968). 1In the former, the court affirmed’ injunc-
tions issued against teachers who had voted to strike citing the
illegality of strike, the threat of irreparable'injury‘to the
public posed by the imminent strike, and precedent defining "irre-
parable harm' as inteffe;ence with a right for which no adequate
money damages exist. 1In the latter, the céurt dffirmed an injunction
issued against teachers whose resignations were found to constitute
a strfke; in response to defefidants'’claim that plaintiffs had
" failed to prove the requisite injury, the court explained that
irreparable harm "means only that equity will leave the parties to
a remedy at law if money damages will aﬂfquately compensate for the
wrong." 53 N.J,rat 43, 247 A.2d at W75 _

Particufarly illuminating here is language from a Delaware
chancery coyrt opinioh denying app¥ications for preliminary injunc-
tion agains{ a one-day strike which had already occurred and which
did not threaten imminent repetition. State v. Delaware State Educ.
Ass'n,-326 A.2d 868 (Del.Ch. 1974). This is the case the state
supreme court relied upon in Howell, 374 A.2d 832. 1In rejecting
case law from other states requiring a specific showing of

[ ’ o ‘ \/
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irreparable harm before thc issuance of an injunction against a
school ltrik.e (see Part III, B, 4 infra), the court qbserved:

~

Delaware law is clear. We have recognized that, at common law,
public employees are not entitled to collective bargainingwnd
public employees are withHout power to enter collective bargains,
ing agreements.... We have also recognized in judicidi.opinion
the general common law rule that, even in the absence of 'an ex-
press statutory provision, public employees are denied the right
to strike or to engage in.a work stoppage against a public em=
ployer .... Moreover, we have statutes which clearly prohibit
strikes by public employees .... Indeed, it is in effect an-ex-
press condition of the statutory right of public employees to .
organize that the Union is given the duty not to strike.... Con-

"fronted by an illegal strike by public employees,- this Court's

authority to issue preliminary injunctiVe relief, including tem-

.porary restraining orders, and to enforce such relief through its

contempt powers, as well as other equitable powers, cannot be
questioned.... Faced with such an illegal strike, an equity court
is generally acknowledged to have the power to apply injunctive
coercion whereever it will do the most good.... Although it is
difficult to foresee and generalize about all circumstances in

all Iabor disputes involving public employees, this Court has

not hesitated to enjoin or restrain illega.l strikes including
strikes by schpol employees.... .

L

* * * .
» : -

.

. The second policy ground gleaned from thé cases [from other states]

suggests the harm caused by a strike is not of sufficient signifi-
cance to justify judicial interference. Ih so suggesting [these]
decisions simply misunderstand the nature of irreparable harm.

-Irreparable harm does not depend on’a catastrophe or on violence

or on an epidemic. Irreparable harm depends on interference &ith
a legal right and should be judged by traditional equitable prin-

- ciples applicable in all casks for preliminary relief. Generally,

irreparable harm exists when the injury cannot be d@equately com~
pensated in damages.... It is not necessary that the injury be
beyond, the possibility of repair by money compensatioh byt it must
be of luch a nature that no fair and reasonah}g redress may be had
in a court of law and that to refuse the injunction would be a
denial of justice.... To be a substantial legal injury for irre-
parablu harm purposes, it is not even necessary’ that the pecuniary
damages be shown to be.great....

»

"In cases of 1llegal strikes by public, employees {rreparable harm
- would generally seem apparent from the interference with rights of

others by illegal acts... There is obviously ho comparison
between a school closing caused by an ille§al strike and one duly
directed by proper authority. And, as the'Court in this case -
noted at the hearing on the temporary restraining order, in a
school strike situation, there can be "staggering' economic
waste as well as human waste. Moreover, in an illegal strike
situation, there is generally no hardship to the defendants to

' ' o 40
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A weight in opposition save the duty té obey the law. In short, .
: without trying to list every conceivable harm caused by an
illegal strike by school employees, there simply.can be no ’
. ' ' doubt that, under the State law, -school children have a right
,to go to school, indeed they are required to go to school, and’ o
no one should be permitted through illegal action .to interferé
~ ' with the right and the duty of ~children to attend school.
326 A.2d at 874-76. . B

CompaJL this statement with notes 15-21 and actcm@aying tegt i
supra.

. , 136. In State, v. Delaware State Educ. Ass'n., 326 A.2d 868,
. ’ (Del.Ch.1974)., ted in note 135, supra, however, the court speci-
fically noted the interference with children's rights the threatened
. teachers' strike would create: 'ng one should be permitted through
illegal action to interfere;with the right and the duty of children
to attend schoel" 326 A‘Zd at 816. See note 135 supra.

™~

-

< 1370 See, e.g., Wilmington Fed. of Teachers v. Howell 37 A.2d
832, 836 Del. (1977).(imminent threat of illegal teachers' strike
justifies restraining order); In re Hoboken Teachers' Ass'n, 147 N.
J. Super. 240, 248, 371 A.2d 99 103 (1977) ("whenever public employees

. ' resort to the illegal activity of a strike, necessarily the general ’ .
N public must suffer harm in gome way. Immediate relief is required in
¥ ] most instances.'") X ) N

138. The Delaware view seems to be that some injuries which are
‘compensable in money damages may, nonetheless, satisfy the irreparabie
harm test. §ee the quotation from the chancery court, supra, note .l135.
This standard is tonsiderably looser than most definitions of the test.
See Part I supra. If the irreparable harm standard controls here,

/ then it does so only after significant redefinition.

139. 380 Mich. 314, 157 N.W.2d 206 (1968). Holland has been »
followed not only in Michigan, e.g., Crestwood School Dist. v. Crest-
. wood Educ. Ass'n, 382 Mich. 577,470 N.W. 2d 840 (1969); cf. Warren
Educ. Ass'n v. Adam;, 57 Mich.App. 496 226 N.W.2d 536 (1975) (Hollamd
" purportedly followed buf irreparable harm is found upon stipulation);
but also in other jurisdictions, e.g., School Dis¢. No. 351 v. Oneida
Educ. Ass'n, 98 Idaho 486, 567 P.2d 830 (197]), Timbetlane Regional
School-Dist. v. Timberlane Regional Educ. Asg'm, 114 N.H.245, 317 A.2d
555 (1974); Menard v. Woonsocket Teachers' Guild-AFT, 117 RB.I.121, -
363 A.2d 1349 (1976); School Com. of the Town of Vesterly v. Westerly

Teachers' Ass'n, 111 R.I.96, 299 A.Zd 441 (1973). See also Anderson, ]
Fed. of Teachers v. School City of/Anderson, 252 Ind. 558 251 N.E. 24 .
15 (1969). /

. ¢

140. The Hutchinson Act barred public employee strikes. Th
current version of the statute appears at Mich Stat. Ann. § 17.435
at. seq. (1975 & Supp. 1979).

141. 380 Mich. at 326, 157 N.W.2d at 210.& The court feared that
any looser standard that the legislation might tompel would destroy
the judiciary's independence. Id. \

) . . ' ) 4‘1' ' //3 ' :
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143. 380 Mich. at 326-27, 157 N.W.2d at 210-11.
4 ' : v .

] ‘ . . '
',144. Justice Kelly, joined by Justice Dethmers, dissenting,
would have been satisfied with the proof that thel majority had re-
jected as a "meager record," 380 Mich. at'326, 157' N.W.2d at 210. _ .
¢ . 380 Mich. at 329-30, 157 N.W.2d at 212 (Kelly, J.} dissenting.)
Justice Brennan's dissent offers a fuller explanation, including
the specific function of the temporary injunction issued below:

The function f an injunction pendente lite isto prevent
irreparable harm which would result from natural delay in
reaching a trial on the mérits. It may be argued that in
this case the status quo was summer vacation and that the
temporary injunction permitted -a change in the status quo
by permitt schools to open at the usual time. But the
maintenance of actual~status quo is not tH® only fupction
of-an injunction pendente lite. The court can ‘consider
g > wvhether under all the facts and circumstances of the case
the issuance of the temporary injynction will maintain
the parties in that status whigch is least likely to do
irreparable injury to the party whé ultimately prevails.
380 Mic¢h. at 33}, 157 N.W.2d at 213 (Brennan, J., dissent-
-, o 1ng). : : .o .
Vite , . .

145. 114 N.H. 245, 317 A.2d 555 (1974).

. . )
146. See. 114 N.H. at 248, 317 A.2d at 557.

147. Manchester v. Manchester Teachers' Guild, 100 N.H.
507, 509, 131 A.2d 59, 61 (1957) (trial court properly enjoined
& completely peateful teachers' strike because '"public policy
renders illegal strikes by school teachers in public employment").

-

v

148. 114 N.By at 250, 317 A.24 at 558. .

¥~

.

149. 114 N.HY at 251, 317 A.2d at 559.

150, See notes 140 §:}44‘and actompanying text supra.

151. See text acoqrpanying note 143 sugrgth////// -
4 - ' s ‘
. 152. School Dist. No.'351 v. Oneida Educ;,Adb'n, 98 Idaho
486, 491, 567 P.2d 830, 835 (1977). See 98 Idaho 486, 493, 567
P.2d 830, 837 (Bakes, J., -concurring in the judgment and didsentr
R ing in part). A

v

153. 98 Idaho at 489, 567 P.2d at 833.

. 154. 98 Idahg at 490, 567 P.2d at 834. .

e ~ ° b ‘
© 155. 98 Idaho at 490-91, 567 P.2d at 834<35. :
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156. 70 Wis.2d 292, 234 N.W.2d 289 (1975) .

157. 70 wis.2d at 310-11, 234 N.W. 2d at. 299-301. Recent
Wisconsin legislation now petmits sope strikes by some public em-
ployees, Wis. Stat. Ann. § 111.70 (West Supp. 1979), and requires °
a judicigl finding of "an imminent threat to the public health or
safety” tq support injunctive relief, Wis. Stat. Ann. § 111.70 (7)
(b) (West. Supp. 1979). See Jascourt, Responses to Unidn Concerted
Activity: " An Overview, 8 J.L. & Educ. 57, 64 (1979). ~ .

158. 7¢ Wis.2d at 312, 234 N.W.2d at 300-01. See notes 85 &
90 and accompanying text supra.’ . _ .

L59.‘ 70 Wis.2d at 312, 234 N.W.2d at 300-01.

160. Under Wisconsin law, the state is obligated to conmtribute
financially to an educational program only if the school district
meets certain state standards. Wis. Stat. Ann. § 121.01 (West 1973).
To be eligible for sucH aid, school must b€ in session 180 days each
year. Wis. Stat. Ann. §§ 121.02(1) (C) & 121.02 (2) (a) (West 1973).
More recent legislation explicitly insures state aid to a district
which has failed to meet the 180-day requirement as the result of a
strike. Wis. Stat. Ann. § 121.02 (1) (h) (West Supp. 1979).

“161. 70 Wis.2d at 309, 234 N.W. 2d at 299.
162. See note ng and accompanying text supra.
163. Compare cases disbussed in Part III, B, 2, infra.
. "16.4. The strike bégan on January. 2, 1974, and the circuit court

issued the temporary restraining order on January 7, 1974. See 70
Wis.2d at 297-98, 234 N.W.2d at 293-94 (syllabus). The Supreme Court

., observed, however, that the trial judge thad no assurance the strike.

would end in gthe absence of :injunctive relief. 114 Wis.2d at 313,
234 N.W.2d at 301. -

, 165. See 141 and accompanying text supra. TRe possible use
of substitute teachers is discussed neither in this case nor in

Holland. b

166. See note 161 and accompanying text supra.
167. Compare note 138 and accompanying text supra.

168. 111 R.I. 96, 299 A.2d 441 (1973).. On a purela chronolo-
gical basis, -consideration of Westerly should follow thfiscussion
of Holland, 380 Mich. 314, 157 N.W.2d 206 (1968), see notes 139-44
and accompanying text supra. Indeed, Timberlane, 114 N.H. 245, 317
A.2d 555 (1973), ifgg notes 145-151 supra, and Oneida, 98 Idaho 486, '

567 P.2d 830 -(1917), see notes 152-55 supra, examined lmmediately
after Holland, rely in part upon Westerly. Nonetheless, the analysis
undertaken -here makes this the more logical and instructive point to

consider Westerly.

~e, ’
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169. .380 Mich. 314, 157 N.W.2d 206 (1968). _

170. School Dist. No. 351 v. Oneida Educ. Ass’ n, 98 Idaho 486,
490, 567 P.2d 830, 834 (1977); Timberlane Regional Educ. Ass'n,*1l4
N B. 245, 250, 317 A.2d 555, 558 (1973).

17t. 111 R.I. at 98, 299 A.2d at 442.

172.° 111 R.I. at 103, 299 A.2d at 445

- 173. 1d. Por Rhode Island's approach before -the Westerly deci-

.8ion, see City of Pawtucket y. Pawtucket Teachers' Alliance, 87 R.I.

364, 141 A.2d 624 (1958).
174. 111 R.I. at 103-04, 299 A.2d at 445.

N . - 5
175. See text accompanying notes 160-61 supra.

. A ) .

176. Reschedulin® of missed classes following a recent teachers'
strike in St. Louis, Missouri, proved difficult and onerous. See St.
Louis Globe-Democrat, March 13, 1979, § A, at 1, -col. [?7]; St.
Louis Post-Dispatch, March 21, 1979,”8 __, at __ , eol. __ ; St.

Louis Pogt-Dispatch, June l4,-i2]9, § B, at 1, col. 1. 4
177. 117 R.I. 121, 363 A.2d 1349 (1976). ?

178, See 117 R.I. at 128, 363 A.2d'at 1354. The injunction was
issued September 11, 1975. Although the strike began August 29, 1975,
the first scheduled day for classes was September 3. 117 R.I. at 123-
24 363 A.2d at 1351,

The Supreme Court opinion reviews both the injunction itself and
the teachers' appeal from contempt convictions for violation of that
injunction. ’

" 179. 117 R.I. at 127, 363 A.2d at 1353.

180. Id. A
181. 117 R.I. at 128, 363 A.2d at 1354.

182. 1d.

- 183. See text accoﬁpany;hg note 181 suéia.

—

184. See text accompanying note 174 supra.

185. * 117 R.I. at 128, 363 A.2d at 1354.

t

186. In other words, a student arguably can "make up" lost
learning. But see Part IV infra. [

187 * Once postponed, a student's employment opportunities can
only be recaptured in the limited -sense- that the earnings thereby
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lost might be obtainable additional work, e.g., "overtime,” at some

later date. But the jobs available following a lengthened school

year as the result of a strike may be quite different, for better \
or worse, than those available at the initially scheduled time of

graduation. Similarly, missed lunches cannot be consumed on the

* days initially scheduled if a strike closes the school, but could

be made available subsequently upon extension of the academid\year.

188. 117 R.I. at 128, 363 A.2d at 1354. J

189. See 117 R.I. 126-27, 363 A.2d at 1353. . Other courts
have expressed other sorts of concerns about the relationship be-
tween judicial intervention and the collective bargaining process.
See, e.g., School Dist. No. 351 v. Oneida Educ. Ass'n, 98 Idaho
486, 490, 567 P.2d 830, 834 (1977) ("denial of the right to strike
has the effect of weighing the scales heavily in favor of the govern-
ment during the collertive bargaining process"); School Committee of
the Town of Westerly v. Westerly Teachers' Ass'n, 111 R.I. 96, 104,
. 299 A.2d 441, 446 (1973) ("Ex parte relief in instances such as
teachers—-school committee disputes can make the judiciary an un-
witting party at the bargaining table and potential coercive force
in the collective bargaining process.").

190. 117 R.I. 203, 365 A.2d 499 (1976) 4 )

191. 117 R.I. 206-07, 365 A.2d at 501.
1 .

192, See 117 R.I. 205-07, 365 A.2d at 500-0l. The strike
began September 1, 1975. The schools had been scheduled to open “
on September 2, 1975. The court held hearings on the request . !
for a preliminary injunction on September 8 and 10 and enjoined
the strike at the conclusion of the hearings.

193. 117 R.I. at 206, 365 A.2d at 501.

-

194. 117 R.I. at 205, 365 A.2d at 501.

-

195. The Supreme Court found ''mo abuse d¢f discretion." 117
R.I. at 207, 365 A.2d at S501. N : <
“196. 117 R.I. at 205, 36% A.2d at 501. b

197. 117 R.I. at 207, 365 A.2d at 501. "The injunction did
not issue, as [appellant] maintains, solely because the strike was
found to be illegal."”

'\‘ e
198. See 117 R.I. at 206, 365 A.2d at 501. ("The injunction
did not issue automatically [in violation of Westerlyl"). '

- 199, §§g 117 R.I. at 205, 365 A.2d at 501. (evidence of
"hopelessly deadlocked negotiations" and 'no reasonable prospect
for imminent resolution”). See note 189 supra.
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200. Indeed, appellate opinions from Pennsylvania provide vir-

. tually the only examples. Although a number of other states (Vermont,
Montana, Hawaii, Alaska, Minnesota, and Oregom) permit some public
employee strikes, see Jascourt, supra note 64, at' 61-64;" a dearth of
relevant case law can be found in those jurisdictions. In Hawaii Public
Employment Relations Board v. Hawaii State Teachers Association, 54 Haw.
$31, 511 P.2d 1080 (1973), the single non-Pennsylvania opinion on point,
the .analysis is much like that used by courts enjoining strikes on the
basis of illegality alone. The Supreme Court of Hawaii noted that the —
-legislature had legalized some public employee strikes, see Haw. Const.
art XII, 8 2, and immunized them from judiclal interference,» Haw. Rev.
Stat. 8 380-4 (1) (1976). It had also barred such strikés under spec-
ified conditions, Haw, Rev. Stag. § 89-12 ( (1976) . Because the
strike in question fell within one .of the pri§iibited conditions (because
the dispute was to be resolved by referral t bitration, Haw. Nev.
Stat. 8 89-12 (a)(2)(1976)), the court u e preliminary injunc—
tion issued below and concluded that ng of irreparable harm,
required by Haw. Rev. Stat. 8 89-12(c) and (e) (1976) ("imminent or

present danger to the health and safety of the public"), need only be.
made wheré the strike to be enjoined is a legal one. 54 Haw. at 543,

511 P.2d at' 8 }086. In other words, the illegality of this strike

was sufficient to support the preliminary injunction. See also Hawaii
State Teachers Ass'n v. Hawaii Pyb. Emp. Rel. Bd.,___ Haw. __, 590
P.2d 993 (1979); Board of Educ. v. Hawaii Pub. Emp. Rel. Bd., 56 Haw.

85, 528 P.2d 809 (1974); Hawaii Pub. Emp. Rel. Bd. v./Hawaii State
Teachers Ass'n, 55 Haw. 386, 520 P.2d $22 (1974).

201. Pa. Stat. Ann. tit. 24 § 1101.1002 (Purdon Supp. 1979).
But see Jascourt, supra note 64, at 62 ("only the passage of the
time periods for those procedures must be expired").

202. Pa. Stat. Ann. tit. 43 8§ 1101.1003 (Purdon Supp. 1979).
For conflicting constructions of this provision, see Philadelphia Fed.
of Teachers v. Ross, 8 Pa. Commw. Ct. 204, 301 A.2d 405 (1973),
discussed at notes 224-47 and accompanying text infra. The statute
refers to "appropriate injunctions” and apparently the same standard |
.governs applications for preliminary relief and final injunctions.
But see School Dist. of Pittsburgh v. Pittsburgh Fed. of Teachers,
31 Pa. Commw. Ct.. 461, 472-78] 376 A.2a°1021, 1026-27 (1976) (judiciaf
finding of requisite "clear and present danger or threat" is basis
of final injunction because it is a finml adjudication on the merits;
therefore, special standards for preliminary relief, including a /
finding of irreparable harm, inapplicable).

203. Pa. Stat. Ann. tit. 43 8 1101.1003 (Purdon Supp. 1979).

204. Pa. Stat. Ann. tit. 43 § 1101.1002 (Purdon Supp. 1979).

s

205. 5 Pa. Commw. (EE 378, 291 A.2d 120 (1972).

206. \ This strike begag on August 30, 1971, the first day of
classes of the 1971-72 academic year, and the trf&l court granted the
request for injunctive relief following hearings held on September
14, 1971; an earlier request to enjoin the strike had been

46
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denied following hearings on September 1, 1971. The same efforts
to reach a collective bargaining agreement had precipitated during
the previous academic year a striké beginning on April 27, 1971 and
ending upon the issuance of an injunctiom on May 11, 1971. See 5
Pa. Commw. Ct. at 380-81; 291 A.2d at 122. .

207. Pennsylvania law requires the provision of a minimum of
180 instructional days. Pa.-Stat. Ann, tit. 24 15-1501 (Purdon
1962). See 5 Pa. Commw. Ct. at 380, 385-86, 291 A.2d at 122, 124-
25; Pittenger v. Union Area School Bd., 24 Pa. . Ct\ 442,
356 A.2d 866 (1976) (mandamus to schedule 180 school days despite
teachers' strike.)

-208. See 5 Pa. Commw. Ct. at.380-81, 29i A.2d at 122.
" 209. See note 206 supra.
210. See 5 Pa. Commw. Ct. at 381, 291 A.2d at 122.
211. See 5 Pa. Commw. Ct. at 381, 384, 291 A.2d at 122-23, 124.

212, 5 Pa. Commw. Ct. at 382, 291 A.2d at 123 ("[W]e will look
only to see if there were any apparently reasonable grounds for the
actien of the court below, and we will. not further consider the
meritd of the case or pass upon the reasons for or against such ac-
tion, unless it is plain that no such grounds existed or that the
rules of . law relied on are palpably wrong or clearly inapplicable.”) .

213. 5 Pa. Commw. Ct. at 384, 291 A.3d at 124.

214, Id.
215. Id.

»

216# 5 Pa. Commw. Ct. at 385, 291 A.2d at 124. The court also
observed that such activities were not necessarily attributable to
the strikers and that, in any event, '"[t]here are other laws avail-
able to deal with guch disorders." Id.

217. 5 Pa. Commw. Ct. at 385-86, 291 A.2d at 124-25.

l

218. 5 Pa. Gommw. Ct. at 385, 291 A.Zd at 124.

219. See notes 201-03 supra. But see Haw. Rev. Stat. § 89-12
(1976), discussed in note 200 supra; W Stat. Ann..tit. 16 § 2010
(Supp. 1979), note 62 supra. ’

220. See notes 35-43, 96-117 and accompanying text supra.
'

221. School Comm}ttee of the Town of Westerly v. Westerly
Teachers' Ass'n, 111 R.I. 96, 103, 299 A.2d 441, 445-{1973); see - -

notes 168-76 and accompanying text supra.
222. See note 207'§u2ra.
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.223. The court seems to clarify these problems as those ”inevit~

able" "inconveniences" the legislature was willing to,tolerate. 5 Pa.
Commw. Ct. at 384, 291 A.2d at 124. See also Blackhawk Sch. Dist. _»
v. Pennsylvdnia State Educ..Ass'n, 74 D. & C. 2d 665, 671 (1976) (harm
to stydents dther than seniors does not meet statutory test "because

n"aﬁple time and opportunity to substantially make up thé work will be

"~ available to such students prior to completion of their qulic school

educdtion, coupled with the natural enthusiasm and resilience of

youth").. But see Root v. Northern Cambria School Dist., 16 Pa.

Commw. Ct. 174, 181, 309 A.2d 175, 179 (1973) (unsuccessful taxpayers®

suit to compel 180 days of inmstriction follgwing teachers' strike;

_court observés ‘that education of pdpils is primary consideration in such’

matters). . ’ . ' :

224. 8 Pa. Commv. Ct. 204, 301 A.2d 405 (1973).

. - ‘.
225. 8 Pa. Commw. Ct. at 214, 301 A.2d at 410.

226, Id. '

o
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+228. I1d. See 8 Pa. Commw. Ct. at 208, 301 A.2d at 407.
- - - (

229. 8 Pa. Commw. Ct. at- 215, 301. A.2d at 410. ’

-

230. 8 Pa. Cotmww Ct. at 215, 301°A.2d agg4l}. The opinion  ~
leaves unclear whether the gourt below found this particular fact
or whether th& Commonwealth Court- is sg.mply_e}trapolating here. . ®
. - N M . fall * "

. One alternmative approac " court apparently failed to consi-
der is exemplifded by BlackhaWg School Dist. v. Pennsylvania State
Edug. Ass'n, 74 D. & C. 2d 665 (Pa. 1976), where, after finding that
a teachers' strike "has created a clear and present danger, or threat

. to t3§ welfare of ‘the public ts ghe extent of the interruptiaon of

the éducational program for seriors and high school special education-
programs,”" id. at 690, ¥without doing so_in any other respect, the
court issued a l d iﬂ}unction covering only those loyees
responsible for tﬁ!’ﬁﬁngigional programs for "senior y students,
including those seniors wio may be enrolled in a special education .

PIQSI&Q%-ibmited to major sﬁpﬂecté only." 1Id. -

P

231, See 8 Pa. Commw. Ct. at 211-13, 301 A.2d at 408-i0. ™,

Al

232, See note 212 and accompanying"text supra.

233. See notes 225-230‘and hcéompanying text supra.

Y

- 234. The speclﬁictfacts listed seem to be the sorts of conse-
quences that many"Frikes might prodfice. But see note 235 infra.

235, References to the likelihood of increased gang activity,
the related need for additional police protection,:and the "debt-
ridden" condition of the district arguably reflect the s$pecial

c -
. - - ¢
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prob of an urban area like Philadelphia.‘ The court nonetheless
disc "laying down a special rule for Philadelphia." 8 Pa.
Commw. Ct. at 216, 301 A“Zd*at 411. Tf. Jascourt, supra note 64,
at 65 (discussing lower court's issuance of injunction Commonwealth
v. Ryen, 459 Pa. 148, 327 A.2d 851 (1974)). The loss of additional
school days as the result of an earlier strike cannot alone serve
to distinguish Ross from Armstrong, for a similar fact characterized
the latter case. See note 206 supra. -In Armstrong, however, the
earlier strike had di: disrupted the previous academic year while in
Ross both strikes occurred during the 1972-73 school year This

_‘fact may be. significant with respect to each district's ability to

‘meet the annual 180 day minimum required for state aid. See note
207 Supra. - \j :

dissenting) . -

See also 8 Pa. Commw. Ct. at 223, 301 'A.2d at 41% (jﬂatt J.,

, ™ -
‘236. 8 Pa. Commw. Ct. at 218-23, 301 A.2d at 412-14.
. ) - P ;
s s s > 35n iw R, .Zﬂb,.éﬂ ,ZO&,&L:&. .................. .
. - R

2387 5 Paj Commw. Ct. at 383-84, 291 A.2d at 123-24."

8 Fa. Commw. Ct. at 213, 301 A.2d at 410. See 8 Pa.
223, 301 A.2d at 414 (Blatt, J., dissenting).

240// See note: 236> and’ accompanying text supra. Seg also
Commonwealth v. Ryan,.459 Pa. 148, 327 A.2d 351 (1974) (court
lacks jurisdiction to enjoin strike before it begins).

241. 1In other words, under the majority's construction of
the statute, in order to enjoin a strike by public employees, a
court must find an existing danger to be "clear and present,”" yet
it need not find that a "threat to: the health, safety or welfare

of the public" is "clear and present.” . Moreover, if "health,
safety or welfare of the public'" describes only the "threat,”" what

or whom must the "danger' affect? (€f. Blackhawk School Dist. v.
Pennsylvania State Educ. Ass'n., 74 D. & C. 2d 665, 667 (1976)
(distinguishing "health and. safety’ from "welfare': because "no

"evidence suggesting an adverse impact upon the health and safety

of the public,...the sole issue...is, whether the strike,...has
created a clear and present danger or threat to the welfare of
the public").

L
"

242. 5 Pa. Commw. Ct. at #85, 291 A.2d at 124 ("If we were
to say that such inconvenienceg, which necessarily accompany any

strike by school teachers frod its very inception, are proper
‘grounds for enjoining '‘such a strike, we would in fact be nullify-

»

ing the right to strike .granted to school teachers by the legis-
lation....").

243. 8 Pa.” Commw. Ct. at 215-16, 301 A.2d at 411 ("To deny

(that the facts found below meet the statutory test] would ignore
" .

- -A
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reality and afford no particular méaning to the legislative mandate
that not only strikes which create a clear and present danger-may

be enjoined, but also those that create a threat to.'the health, safe-
ty or welfare of the public'). .

244. See notes 217, 222, 226 and accompanying text supra. The
court in Ross not only feared loss of state educational funds but
also the additional expenditures for police protection required by L

. - the strike. See note 226 and accompanying text supra.

245. 9 Pa. Comiaw. Ct. 210, 304 A.2d 922 (1973).
246. 9 Pa. Commw. Ct. at 214~15, 304 A.2d at 923-24.
247. 9 Pa. Commw. Ct. at 215-16, 304 A.2d at 924.

Judge Kramer, concurring, expressed concern for the school~
children of the district whose state constitutional right to a
"thorodgh and efficient public education" the strike jeopardized;
he saw the possibility of rescheduled instructional days as a less a
than perfect "solutidn for them. 9 Pa. Commw. Ct. at 219-20, 304
A.2d at 926. ) :

0

248. 14 Pa. Commw. Ct. 463, 322 A.2d 767 (1974).
249. 14 Pa. Commw. Ct. at 468; 322 A.2d at '769. L~
250. See text accompanying note 236 supra. '

See 14 Pa. Commw. Ct. at 468 n.l, 322 A.2d at 769 n.l. /-

See 14 Pa. Commw. Ct. at 468-69, 322 A.2d at 769-70.

14 Pa. Commw. Ct. at 469-70, 322 A.2d at 770. Y
J ’ L3 —_
34, Id, ’ - . .
(255, 14 Pa. Commw. Ct. at 472, 322 A.2d at 771 (Mencer, J.,

dissenting). o
256. ,Sée part I supra.
257. See notes 241-55 and accomﬁanying text supra. T

258. See notes -219-220 and accompanying text supra. School
Dist. of Pittsburgh v. Pittsburgh Fed. of Teachers, 31 Pa. Commw.-
Ct. 461, 472-73, 376 A.2d 1021, 1026-27 (1976), however, casts
doubt upon suth an assumed equivalence. Appellants, contending
that the order issued below halting their teachers' strike was a
preliminary injunction, argued that it wag defective because the
judge issuing it failed to apply the special procedural rules for
such preliminary relief. Among these rules is a finding that, the
preliminary ihjunction is necessary to prevent "immediate and
irreparable harm." The,Commqﬁwealth Court disagreed, concluding

- ; . .,

-
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that éqa special procedural rules were inappficable becau;e the
adjudication below - which determined that the strike created "a

- " clear and present danger, or thteat, to the health, safety or wel-
fare of the public'"-- was a resolution of the merits of the case.
Thus, the Pennsylvania cases may provide a model for judicial
assesements Qf "harm" but not for judicial asgessments of "irre~

-~ “parable harm.” See notes 31-51 and accompanying text supra. A
It nonetheless remains possible that the standards are roughly
, 0t equivalent but that any effort £o apply them will so closely ad-
P qress the merits of the case that the court will thereby obviate

the n,ed for preliminary relief. If that is true, then the.only
remaining differences, if any, will be procedural i.e., whether
the geed for immediate relief is so compelling that the court can
- 'aet befote notice can be given to defendant or a hearing conducted.
' See School Dist. bf Pittsburgh v. Pittsburgh Fed. of Teachers, 31
Pa. Commw. Ct. 461, 472-73, 376 A.2d 1021, 1026-27 (1976).

n

. .§259. ' See Part 1 supra.

60. Pasadena Unified School Dist. v. Pasadena Fed. of -~
Teachers, 72 Cal. App. 3d 100, 111-12, 140 Cal. Rptr. 41, 48 (Ct.
App. 1977) (affirming the liability in damages imposed upon the
teachers' union by the court below on a thoery of tortious induce-
«° _ ment-.of breach of contract and on an independent theory of direct
. 11ability for harm resulting from unlawful acts, i.e. an illegal
s public employees' strike). But see Lamphere Schools v. Lamphere
' Fed. of .Teachers, 400 Mich. 104, 252 N.W.2d 818(Mich. 1977) (re-
N... jecting civil damage action in tort against illegally but peace-
- fully striking teachers). Query whether such liability for dam-
«  ages resulting from such g Strike would attach where as in ‘Pennysl-
.vania, the strike is not illegal’
24 ,281. See Root v. Northern Cambria School Dist., 10 Pa. Commw.
Soe T 134 181 309 A.2d 175, 178-79 (2973) (unsuccessful taxpayers'
Ce suit to compel provision of 18Q instructional days following
. peacﬁers‘ strike): "It is quite true ... in this case (and as our
?ﬁ*,“ . ’calculations of the complex, ingenious reimbursement formula of the
= ', Public School Codé in almost all cases) that the local taxpayers
".% .+ will pay less for education by the system's teaching fewer than
.~ * 180 days and paying teachers on .the basis of .days taught, than they
will by providing 180 days...."; Foley v. West Middlesex Area
‘9} S *Dist., ‘D. & C.2d 115 (1974) (inconvenience to pupils,
-q” ; par¥ats and tedChers wopld~make any plan to resclfedule school days
~missed during teachers' strike impractical; court cites Root).
K 'In Pittengs v. Union Area School Board, 24 Pa. Commw. Ct. 442,
. 356 A.2d 866 (1976), the court ordered the provision of the 180
. ) qihstructional days notwithstanding a teachers' gtrike; in so .doing
7 + it expressly overruled any portions of Root inconsistent with its
- J holding. See also Blackhawk School Dist. v. Pennsylvania State

Educ. Ass'n, 74 D. & C.2d 665, 671 (1976): -
- . /_ < .
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. The permanent: loss of school days would not cause a financial
L. loss to the school district, although it would cause a reduc-
- tion of revenue in the 1976-77 school year. Indeed, there will
be a net increase in available revenues over the long run. The . -
loss, sad to state, will be purely a loss of education to
children, incalculable in dollatrs. Some expenses:continue
vhether school is in session, just a$~during vacasionQperiods.

. f ) 262. See notes 224-35 and accompanying text supra. ;,

263. See 14 Pa. Commw. Ct. at 468-69, 3;3 A.2d at 769-70.

. ¢ ’ 4
E’ T 264. Regarding the possible util;:;'of a Pennsylvania focussed’
a;;Iysis outside Pennsylvania, see Is Looking Up Case Precedent in
Other 'Jurisdictions Worthwhile in Public Sector Labor Relations, 6

¢ . J.L. & Educ. 205 (1977) (symposium).

‘J 265;- See Armstrong School Dist. v. Armstrong Edug¢. Ass'n, 5 Pa. -
Commw. Ct. at 384, 291 A.2d at 124. .
2§6. ‘See e.g., Parts III. B. 1, 2, and 3-supra.

.
f

‘ #267. See text accompanying notes 218 and 252-55 supra.

] 268. This rejection rests on.a judicial imputation of legisla-
tive'intent: Whatever harm flows from predictable strike conéequences, = -
the legislature has made it, standing alone, insufficiént to support N
an injunction. See id. .
269. Cf, Currie, Survival of Actions: Adjudication versus Automa-
tion in the Conflict of Laws, 10 Stan. L. Rev. 205, 210-11 (1958)
" ("the purpose [of evaluating cases as precedents] is to provide a basis
. for predicting future decisions, and for that practical purpose it is
. " often necessary to read between the lines of the opinion"); Llewellyn,
The Rule of Law in our Case~Law of Contract, 47 Yale L.J. 1243, 1256
B (1938) ("ideal rule of law in case-law" is one that, inter alia, "of-
fers real hope of appealing to present day courts; .and so of guidipg
them with some sureness; and so of affording a counselor a moderately
accurate prediction, and an advocate a solid basis of case-planning").

270. 347 U.S. 483 (1954). )
. © 271, Id. at.493.

’ ) 272. Cases quoting Brown directly include: Goss v. Lopez, 419
U.S. 565, 576 (1975); San Antonio Ind. School Dist. v. Rodriguez, 411
U.s. 1, 29-30, (1973); Wisconsin v. Yoder, 406-U.S. 205, 238 (1972)
(white, J., concurring); Lora v. Board of Educ., 456 F.Supp. 1211, :
1276 (E.D.N.Y..1978); Mills v. Board of Educ., 348 F.Supp. 866, 874-75¢
(D.D.C. 1972); Serramoc v. Priest, 5 Cal.3d 584, 608-09, 487 P.2d 1241,
1256, 96 Cal. Rptr. 60, 616-17 (1971). See, e.g. Abington Sch. Dist.
v. Schempp, 374 U.S. 203, 230 (1963) ("Americans regard the public
schools as a most vital civie in?titgtion for, the preservation of a

¢

\
»
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democratic system of governpent”) (Bremnan, J., concurring); Mec-
Collum v. Board of Educ., 333 U.S. 203, 216-17 (1948) (the public
school is "[d]es{gned to Berve as perhaps the most powerful agency
for promoting cohesion among a heterogeneous democratic people")
(Frankfurter, J., concurring); Dixon v. Alabama State Bd. of Educ.,
- 294 Fi2d 150, 157 (5th Cir. 1961) (education enables individuals

"to earn an adequate livelihoody to enjoy life to the fullest,...

» to fulfill as completely as poss®ble the duties and responsibilities
of good citizens"); Van Dusartz v. Hatfield, 334 F.Supp. 870, 875,
(D.Minn. 1971) ("[e]ducation has a ynique impagt on the mind, per-

/ sonality, add future rgle of the individual child [and education] is
Y basic to the functioning of a free society and thereby evokes
special judicial solicitude"); Piper v. Big Pine Sch. Dist., 193
Cal. 664, 673 226 P. 926, 930 (1924) ("{t)lhe common schools are
doorways opening into chambers of science, art and the learned
professions, as well as into fields of industrial and commercial
activities”); Malone v.:Haydem, 329 Pa. 213, 223, 197 A. 344, 352
(1938) ("[elducation is today regarded as one of the bulwarks of .
- democratic government''). .
‘ . ‘o ®

273. At certain times, however, the courts have evaluated or
ordered the establishment of specific educational programs. See,
e.g., Milliken v. Bradley,* 433 U.8. 267 (1977) (order establishing
in district previously segregeted by race remedial programs in
reading, testing, counseling and career guidance, and in-service
teacher and administrative training); Hobson v. Hansen, 269 F.
Supp. 401 (D.B.C. 1967), aff'd sub. nom. Smuck v. Hobson, 408
F.2d 175 (D.C.Cir. 1969) (extensiVe examination of District of *
Columbia's discriminatory practices in faculty placement and re-
source inequities). See also cases cited in notes 356-76 infra,
where courts have examined allegedly malfunction{ng school systems.

274. See, e.g., San Antonio Ind. Sch. Dist. v. Rodriguez, 411
U.S. 1 (1973) (refusing to equalize interdistrict educational ex-
penditures); Wisconstn v. Yoder, .406 U.S. 205 (1972) (exempting
Amish from compulsory education beyond the eighth grade). ¢

275. E.g., Lay_wv. Nichols, 414 U.S. 563 (1974) (relying on §
601 of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1976));
Martin LutHer King Elementary School Children v. Michigan Bd. of -
. Educ., 473 F.Supd. 1371 (E.D.Mich. 1979). (relying on Equal Educa-
- tional Opportunities Act of 1974, 20 U.S.C. 8 1703 (1976); Serna
- v. Portales Mun. Schools, 351 F.Supp. 1279 (D.N.Mex. 1972) (rely-
ing on equal protection clause, aff'd on other grounds, 499 F.2d
1147 (10th Cir. 1974) (relying on § 601 of the Civil Rights Act
pf 1964, 42 U.S.C. # 20004 (1976)). But see Guadalupe Org.,
Inc. v. Tempe Elementary School Dist., 587 F.2d 1022 (9th Cir.
1978). - )

See generally Foster, Bil¢ngual Education, 5 J.L. & Ed. 149
(1976); Grubb, Breaking the Language Barrier: The Right to Bi-
lingual Education, 9 Harv. Civ. Rights-Civ. Lib. L. Rev. 53 (1974);
Sugarman & Widess, Equal Protection for Non-Ehglish-Speaking
School Children: Lau-v. Nithols, 62 Cal. L. Rev. 157 (1974);
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Bilingual Education and Desegregation, 127 U. Pa. L..Rev. 1564 (1979).

276. Boxall v. Sequoia Union High School Dist., 464 F. Supp.
1104. (N.D. Cal. 1979) (refusal to dismiss action on behalf of autistic
child for individualized instruction under Rehabilitation Act of 1973,
. 29 U.S.C. 8 701 et. seq. (1976); Civil Rights Act of 1964, 42 U.S.C.
~.82000d (1976); Bducation of the Handicapped Act, 20 8U.S.C. 8140]-61
(1976 Supp. I); Lora v. Board of Educ., 456 F. Supp. 1211 (E.D.N.Y. 1978)
(students in "special day schools" have right to treatment, due
- process rights and rights under federal legislation); Kruse v. Campbell,
431 F.Supp. 180 (E.D.Va. 1977) (relying on equal protection clause),
vacated and remanded, 434 U.S. 808 (1978); Hairstom v. Drosick,
423 F.Supp. 180 (S.D.W.Va 1976) (relying upon 8504.0f the Rehabilitation
Act of 1973, 29 U.S.C. 8794 (1976)). 3See e.g., Fialkowski v. Shapp,
.405 F.Supp. 946 (E.D. 1975). (refusing to dismiss equal protection
and due process claims); Panitch v. Wiscomsin, 371 F. Supp. 955 (E.D.
Wisc. 1974) (proceedings in equal protection challenge stayed pending
implementation of state statute); Harrison v. Michigan, 350 F. Supp.
846 (E.D. Mich. 1972) (equal protection challenge mooted by state
N statute). But see Southeastern Community College v. Davis, 99 S.Ct.
2961 (1979) (8504 of Rehabilitation Act of 1973, 20 U.s.C. 8§ 794 (1976)
does not require major adjusthents in college's nursing program to
meet needs of handicapped applicant). See generally Dimond, The
r Constifutional Right to Education: The Quiet Revolution, 24 Hastings
« L.J. 1087 (1973); Haggerty & Sachs, Educating the Handicgpped: Towards
a8 Definition of an Appropriate Education, 50 Temp. L.Q.- 961 (1977);
_ Handell, The Role of the Advocate in Securing the Handicapped Child's
Riggt to an Effective Minimal Education,.36 Ohio.St. L.J. 349
(1975); McClung, Do Handicappgd Children Have a Legal Right to a
Minimally Adequate Education? -3 J. & Ed. 153 (1973); Weintraub.&
Abeson, Appropriate Education for al Handicapped Children: A Growing
. Issue, 23 Syr. L. Rev. 1037 (1972). Many authorities use the terms
"hatdicapped” and "exceptional" interchangeably, e.g., Special Education:
The Struggle for Equal Educational Opportunity in Iowa, 62 Iowa L.
Rev. 1283, 1291 n. 29 (1977). See note 277 infra.

-

277. E.g., Frederick L. V. Thomas, 557 F.2d 373 (3d Cir. 1977) »
(relying on Pennsylvania state law); Mills v. Board of Educ., 348
F.Supp. 866 (D.D.C. 1972) ¢relying upon the edual protection clause
and a variety of local Board of Education rules). See generally
] » Kirp, Schools as Sorters: The Constitutional and Policy Implica-
! tions of Student Classification, 121 U, Pa. L. Rev. 705, 710-17
1973); Kirp, Buss and Kuriloff, Legal Reform of Special Education:
\\\ Empirical Studies and Procedural Proposals, 62 Cal. L. Rev. 40
(1974); Special Education: The Struggle for Equal Educational
‘Opportunity in Iowa, 62 Iowa L. Rev. 1283 (1977). Cf. note 276
supra ("exceptional" and "handicapped" "used interchangeably).

278. §_g , Pennsylvania Ass'n. of Retarded Children v. Pennsyl-
vania, 334 F. Supp. 1257 - (E.D. Pa. 1971), 343 F. Supp. 279 (E.D. Pa. ‘.
1972) (consent decree enforced on basis of plaintiffs colorable
claim of equal protection and due process vioclations). See gen-
erally Herr, Retarded Children and the Law: Enforcing the

-
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Constitutional Rights of the Mentally Retarded, 23 Syr. L. Rev. 995
(1972); Kubetz, Educgg%ggal Equality for the Mentally Retarded, 23
Syr. L. Rev. 1141 (197f); Toward a Legal Theory of the Right to
Education of the Mentally Retarded, 34 Ohio St. L. J. 554 (1973).

.

279. _Federal legislation now abounds, see statutes cited in
»notes 275-76 supra, and has obviated the need for courts and liti-
gants to rely on constitutional grounds. See BoxXall v. Sequoia
Union High School Dist., 464 F:rSupp. 1104, 1108 (N.D.Cal. 1979);
"The consciehce of Congress ... has responded to the problems of
the handicapped which had led to the constitutional decisioms.
Federal statutory reforms have now gone as far or even farther
than the constitutionally based decisions of the early 1970's."

280. See, e.g., Boxall v. Sequoia Union High School Dist.,
464 F. Supp. 1104, 1114 (N.D.C4l. '1979) ("Congress has determined
that the burden on resources is worth the price to develop the
potential of the handicapped"); BHarrison v. Michigan, 350 F.Supp.
846, ggz (E.D.Mich. 1972) (in dismissing action as moot, "ecourt
‘akes tice of the fact that-all the parties...seek the same
goal: an adequate and free public education for the children of .
this state, regardless of handicap'"); Mills v. Board of ‘Educ.,
348 F.Supp. 866, 874-75 (D.D.C. 1972) (quoting Brown v. Board of
Educ., 347 U.S. 483 (1954)).

P d

281. 433 U,S. 267 (1977).

2877 See id. at 285. The Milliken Court reasoned that the
rémedial programs would cure the "habits of speech, conduct and
attitudes reflecting the [studentd] cultural tsolation' from
segregation. Id. ‘at 287.

283. Pa. Stat. Ann. tit. 24 § 15-1511 (Purdon ‘1979 Supp.).
Por references to comparable legislation in the other 49 states
and the District of Columbia, see State Legal Standards for the
Provision of Public Education 27-29 (N.I.E. 1978) [hereinafter
State Legal Standards]. See generally Education and the Law:
State Interests and Individual Rights, 74 Mich. L. Rev. 1373,
1423-26 (1976) [hereinafter, Education and the Law].

-

284, §ggy.e£§., Pa. Stat. Ann. tit. 24 §8 12-1202-12-1258
(Purdon 1962 & 1979 Supp.). For descriptions of and references
to comparable legislation in the 49 other states and tlfe District-
of Columbia, gee State Legal Standards, supra mote 283, at 99-106.

[

285. E.g., Ariz.-Rev. Stat. Ann. § 15-321 (B) (2) (West
1975); Ark. Stat. Afn. § 80-1502 (1960 Replacement); Del. Code
Ann. tit. 14 8§ 2702-03 (1975); Ill. Ann. Stat. Ch. 122 § 26-1
(Smith-Hurd 1979 Supp.); N.J. Stat. Ann. § 18A: 38-25 (West
1968); Pa. Stat. Ann. tit. 24 § 13-1327 (Purdon'Supp. 1979);

Scoma v. Chicago Bd. of Educ.', 391 F. Supp. 452 (N.D.I1ll. 1974);
Stephens v. Bongart, 15 N.J. Misc. 80, 189 A.131 (Juv. & Dom. Rel.
Ct. 1937). But see State v. Massa, 95 N.J. SuPer. 382, 231 A.2d
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7 gulate reasonably all schools). See generally, Education and the

/

252 (Morris Cty. Ct., L. Div. 1967) (mother allowed to teach her
daughter at home upon showing that home Instruction was academic
equivalent of that provided in publi¢ schools). Cf, Farrington v.
Tokushige, 273 U.S. 284 (1926) (state regulation-of nonpublic
schools); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (recog-
nition of parental right to choose privaté'edycation for their
children assumes state power to require some schooling and to re-

Law, supra note 283, at 1387-99. N
286. See genmerally McClung, Competency Testing Programs:

Legal and Educational Issues, 47 Ford L. Rev. 651 (1979); Weston,

Competegcy Testing and the Potential Constitutional Challenges ofs

Everysgudent,” 28 Cath. U. L. Rev. 469 (1979); The Wall Street
Joafigf, May 9, 1978, at 1, col. 1. - ’

A

- - \
287. Brown v. Board of Educ., 347 U.S. 483 (1954).

288. Id. at 493N

289. See R. Dawson & K. Prewitt, Political Socialization
143-44 (1969); D. Kirp & M. Yudof, Educational Policy and the : -
Lav 88-134 (1974); Education and’ the Law, supra note 383, 1383-99. /

290. E.g. Ariz. Rev. Stat. Ann. § 15-1021 (West 1975); Ark.
Stat. Ann.'§ 80-1613-80-1614 (1960 Replacement); Ill. Ann. Stat,
ch. 8§ 122 § 27-3 (Smith-Hurd 1962); N.J. Stat. Ann. § 18a: 3;-3
(West 1968); Wash. Rev. Code Ann. 8§ 28A.02.080-090 (West 1970).
See R. Dawson & K. Prewitt, supra note 289, at 144. See also .
In re Wlson, Comm'r of Educ., State of N.Y., No. 8421 (1972)
(reproduced in D. Rirp & M. Yudof, .supra note 289, at 132-34.

291. E.g., Ark. Stat. Ann. § 80-1613 (1960 Replacement) )

“{American history shall be taught with the primary object of "in-
stilling into the hearts of various pupils an understanding of the
United States and 'of a love of country and of a devotiom to prin-
ciples of American governmemt"); Ill.-Stat. Ann, ch. 122 § 27-3
(Smith-Hurd 1962) ("American patriotism...shall be taught in all
public schools"); N.J. Stat. Ann. B 18A:35-3 (West 1968) (civics,
especially civics of\New Jersey, shall be taught "with the object
of producing the highest type of patriotic citizenship'"); Pa. Stat.
Ann. tit. 24 § 15-1511 (Purdon Supp. 1979) ("civice, including
loyalty to the United States and National Government').

292. Pa. Stat. Ann. tit. 24 §-16-1605 (Purdon I962); see
Ariz. Rev. Stat. Ann. B 15-1025 (West 1975) ("All public high
/_;gchools shall give instruction on the essentials and benefits
of the free enterprise systeg'); N.J. Stat. Ann. 18A:35-2 (West
1968) (curriculum shall includ@® instruction in "[£]he history of,
the origin and growth of the social, economic and cultural develop-
ment of the United States, of American family life and of the high
standard of living and other privileges enjoyed by the citizens of
the United States'). ‘

s
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293. E.g., Miss. Code Ann. § 37-13-11 (1972); Wash. Rev.
Code Ann. § 284.05.010 (West 1970).

294. Ariz. Rev. Stat. Ann. § 15-1023 (West 1975); Ark. Stat.
Ann, 8§ 80-1618 (1960 Replacement); Miss. Code Ann. §°37-13-11, §.
37-13-37 (1972); Wash. Rew. Code Ann. § 28A.05.010 (wesi;1970).

‘295. E.g., Ark. Stat. tit. 8 8 80-1612 (1960 Replacement)

«  (celebration of Bird Week); N.J. Stat. Ann. § 18A:35-4.1 (West
1968) ("principlea of humanity...and avoidance of a cruelty to
animals and birds"); Pa. Stat. Ann. ¢it. 24.8 15-1541 (Purdon
1962) ("humane education'); Wash. Rev. Code Ann. 8§ 28A.05.010
(West 1970F ("teachers shall stress the importance of...the worth
of kindness to all living things")

296. E.g., Ark. Stat. Ann? $8 80-1621-80~1622 (1960 Replace-
ment); Ill. Ann. Stat. ch. 122 § 27-13.1 (Smith-Hurd Supp. 1979),
Pa. Stat. snn. tit. 24 § 15-1541 (Purdon 1979 Supp.). h

297. ‘See, e.g., Tinker v. Des Moines Sch. Dist., 393 U.S.
503, 512 (1969); Stephens v. Bongart, 15 N.J. Misc. 80, 189 A.131
(Juv. & Dom. Rel. Ct. 1937). But see State v. Massa, 95 N.J.
Super. 382, 231 A.2d 252 (Morris Cty. Ct. L. Div. 1967). See also
Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967); Sweezy V.
New Hampshire, 354 U.S. 234, 250 (1957). See ggnerally D. Kirp &
M. Yudof, supra note 289, 126-32. Cf. Yodof Equal Educational
Opportunity and the Courts, 51 Tex. L. Rev. 411, 461-62 (1973)
(Value inculcation appr0ved)

"298. See note 285 and accompanying téxt . supra.
L299. ‘Tinker V. Des Moines Sch. Dist., 383 U.S. 503, 512-(1969).

" 300. "See, e.g., Cook v. Hudson, 511 F.2d 744 (5th Cir. 1975)
(dismissal of - teachers whose own children attended segregated pri-
vate schools upheld; teachers are "reinforcers"), cert. granted,

424 U.S. 941 cert. dismissed as improvidently granted, 429 U.s.

165 (1976); Sullivan v. Meade County Indep. School Dist. No. 101,

387 F.Supp. 1237, 1243 (D.S.D 1975) (dismissal of female teacher
cohabitating with man upheld; pupils '"are taught by example as well
as by lecture"), aff'd, 530 F.2d 799 (8th Cir. 1976); Freeman v.

Town of Bourme, 170 Mass. 289, 49 N.E. 435 (1898) (indictment for
adultery suffiﬁient reason to discharge superintendent). See also
Stephens v. Bongart, 15 N.J. Misc. 80, 89, 189 A.131, 135 (Juv. Dom.
Rel. Ct. 1937) ("teacher...becomes the guiding influence'); D. Kirp

, & M. Yudof, supra note 289, at 198-200, 227. But see Andrews v.

' Drew Municipal- Separate School Dist., 371 F. Supp. 27 (N.D. Miss.1973)
" (teacher who was unwed mother could not be dismissed solely on that .
basis), aff'd, 507 F.2d 611 (5th Cir.), cert. granted, 423 U.S. 820
(1975),.cert. dismissed as improvidently granted, 425 U.S. 559 (1976).

301. E.g., Mo. Ann. :’llggi 168.031 (Vernon 1965); Pa. Stat.
. Ann. tit. 24 § 12-1209 (Purfion 1962). '
. ) , 2 ‘
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302. See note 284 and qccompanying text supra.

303. See authorities cited in notes 300-01 supra.

304. See, e.g., L. Creminl/The Transformation of the School
68-69 (1961), ¢ quoting Zangwill, the Melting Pot 37; E. Cubberly,
Changing Conceptions of Education 15-16 (1909). See also, e.g.,

D. Kirp & M. Yudof, supra note 289, at 4-10, Education and the Law,
supra note 283, at 1383-99 &#n.43; D. Tyack, the One Best System
(1974). But see C. Greer, The Great School Legend (1972).

»

305. See A. Mann, A Hisgorical Overview: the Lumpen-prole-
tariat, Education and Compensatory Act in the Quality of Inequalifty:

Urban and Suburban Public Schools (The University of Chicago Centef
for Policy ‘Study), quoting Horace Mann, Twelfth- Annual Report of t
Board of Education, Together with the Twelfth Annual Report of the

- Secretary of the Board 13 (1849). L. Crefin, supra note 304, at 9,
uoting Horace Mann, Twelfth Annual Report of the Board- of Educationm,
Toggther with the Twelfth Annual Report of the Secretary of the Board
84;(1849). .

306. See, .&., Tinker v. Des Moines Indep. Com. School Dist.,
393 U.Ss. 503, 3, 512 (1969) (quatimg Keyishian v. Board of Regents, 385
U.s. 589, 603 (1967)). See also Shelton v. Tucker, 364 U.S. 479, 487

1960).
( ) o
302« See text at note 271 supra.

308. ’ The perceived educational loss in Brown v. Board of Educa-
tion, 347 U.S. 483 (1954), was not -attributggble to deprivation of
scheduled school time but rather to the stigma and other "intangible" -

. effects upon blacks of the segregated system. See id. at 493-95.

See also.Iudof, supra note 297, at 437-39. Griffin v. County
School Board, 377 U.S. 218 (1964), where t jurt reviewed Prince
Edward County's closure of its puBlic scho in the wake of an order

to desegregate them, loss of schooling was the issue raisq@ by plain- .
tiff's equal protection challenge. Finding the closure unconstitutional,
- the Caurt ordered the schools opened - a result it refused to reach
fthere the withdrawn public sefvice was public swimming facilities
Anstead, Palmer v. Thompson, 403 U.S. 217 (1971). See Shoettle; The
Equal Protection Clause in Public Education, 71 Col.L.Rev..1355, 1364,
(1971) (theorizing that the importance of schooling may explain Grif-
fin).

309. See Part I supra. ImSchool Committee of the Town of
Westerly'v. Westerly Teachers Ass'n, 111 R.I. 96, 299 A.2d 441 (1973),
although rejecting automatic injunctive relief against striking
teachers, the court refused to resognize a constitutional right to
strike for teachers; the court observed:

The state has a tompelling interest that one of its most pre-
cious assets - its youth - have the opportunity to drink at
the fount of knowledge so that they may be nurtured and de-
velop into the responsible citizens of tomorrow. Ne one has .
.the right to turm off the fountain's spigot and keep it in a
clos.d position.® .
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111 R.I. at 100, 299 A.2d at 443-44.
"310. 419 U.S. 565 (1975). . T,
311, Id. at 581.

312. See id. at 582 n.10. (during delay attending state's
post-suspension review procedures, "the suspension will not be
stayed pending hearing, and...the student meanwhile will irre-
psrsbly lose his educational benefits") (emphasis added. )y.

313. ;g,‘at 582. The Goss Court found the due process
clause applicable because the suspensions infringed both pro-
perty And liberty interests of the affected students. - See id.
at 574-76. While the former occurs because a suspension deprives

. a student of his "legitimate entitlément to a public education,” .

as guaranteed by state law, id. at 574 the lagter is attributable
to the stigma accompanying the sugpensions, id. at 574-75. But

8ee Paul v, "424 U.S. 693 (1976) (undercut ting stigma .
rationale), . Lopez, 419 U.S. at 598-99 n.19 (Powell, J.,

For average, normal children - the vast majority - suspen-
sion. for a few days is simply not a detriment; it is a common-
place occurrence, with some 107 of all students. being sus-
pended; it leaves no scars; affects no reputations; indeed,

it often may bé viewed by the young as a badge of soge dis—
tinction and 1 welcome holiday. /

314. re Mathews v. Eldridge, 424 U.S. 319 (1976) (due
process does ngt require hearing before termination of disability
benefits), h Goldberg v. Kelly, 397 U.S. 254 (1970) (due process
requires hearing bafore termination of welfare bepefits).

See generally Dixon v. Love, 431 U.S. 105 (1977).\ Goss, of
course, should not be read to mean that the Constitution prohi-
bits student suspensions altogether. The procedural’ safeguards
imposed by the Court are designed primarily to minjmize the risk
of erroneous deprivations or unjustified suspension See Carey
v. Piphus, 435 U.S. 247, 259-60 (1978) ("such rules minimize
substantively unfair or mistaken deprivations of life, liberty .
‘or property")

315. 430 U.S. 651 (1977).

316. 1d. at 682.

317. 1d. at 678. ’
318. Id. at 682.

319. Id. at 678 n.46.

320. Cf Carey v. Piphus, 435 U.S. 247, 260 (1978) (suggesttﬂ/
unjustified suspensions imposed in vioclation of required procedural
due_process compensable in damages). .

[ -
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321. See generally Part III supra.

322. See, e.g., School Committee 6f the Towa of Westerly v.

Teachsrs Ass'u, 111 R.I. 96, 299 A.2d 441 (1973) (flexibility).
See also supra notes 90-91 and accompanying text supra.

323. Sees Lytle & Yanoff, The Effects (if Any) of a Teacher

Strike on Student Achievement, 55 Phi Delda Kappan 270 (1973)

(describing how many schools, stafféd with administrators and
substitutes, remained open during the 1972 and 1973 Philadel-
phia Teachers' strikcs.)

324. 393 U.S. 503 (1969)

325. See id. at 511-14.

326. 1d. at 505-14.

327. 1d. at 513. " See Guzick v. Drebus, 431 F.2d 594 (6th
Cir. 1970) (threatened ciisruption supports school's suspensior®

'demonstration where similar buttons had caused previous’disrup-
tion); Crews v. Cloncs, 432 F.2d 1259, 1265 (7th Cir. 1970) :
(sohool rule or disciplinary action infringing fundamental rights

is valid only if the record contains evidence reasonably leading
3chool authorities to forecast substantial disruption of or mater-
ial interference with school activities). Cf. Trachtman v. Anker,

7563 F.2d 512 (2d Cir. 1977) (distribution of sex questipnnaire by

student publication justifiably restrained by school authorities

who had reason to believe harmful consequences to students would
follow). A similar standard has been applied to university stu-
dent activities as well. Healy v. James, 408 U.S. 169, 189 (1972)
("associational activities need not ‘be tolerated where they infringe
reasonable campus rules, interrupt classes, or substantially inter=-
fere with the opportunity of other students to obtain an education").

328. Everett V. Marcase, 426 F. Supp. 397 (E.D.Pa. 1977). See
Lora v. Board of Educ., 436 F.Supp. 1211, 1278 (E.D.N.Y. 1978) ("The
argument that there, is no right to notice and hearing prior to a
change’ in educational setting [here, a transfer to special schoolﬂ
is without merit.").

329. _Id. at 400..
330. 1d. at 40.

-~

331. For.ekample, in’ ‘Swann V. Charlotte-MecklenQurg Bd. of !

. Edue., 402 U.S. 1 (1971), the Supreme Court, while authorizing
busing as a remedy for unconstitutional School segregation, cautioned:

"An objection to transportation of students may have validity

_when the time or distance of travel 1s so great as.to either risk

the Nealth of the children or significantly impinge on the educa-
tional process.”" 1Id. ‘at 30-31 (emphasis ddded) . ‘See also American

Bar Association, Juvenile Justice Standards PToject’ Standards

<
' .
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Relating to Schools and Education 128-37 (1977) (limitations on
student expulsions and suspensions); Children's Defense Fund,

School Suspensions: Are thcx_ﬂblging Chi{dren (1975).

.

332. See Parts III B, 1, 23 3 supra.

-

333. That is, an inquiry thaﬁ views the purposés of schooling
as more than purely academic See text accompanying notes 287-306

supra. .
" 334, See notes 300-03 and accompanying text supra.

335. See generally D. Kirp & M. Yudof, supra note 289, at 203~

16.

336. See generally id, at 216-31.

- 337. See, e.g., Cook v. Hudson, 511 F.2d 744 (5th Cir. 1975),
cert. granted, 424 U.S, 941, Cert. dismissed as improvidently granted,
429 U.S. 165 (1976) (upholding refusal to rehjire teachers whose own
childyen attended segregated private schools); Birdwell v. Hazelwood

School Dist. 491 F.2d 49Q (8th Cir. 1974) (upholding dismissal of

teacher after his suggedtion to students that they could get ROTC off

campus resulted in disruption); Calvin v. Rupp, 334 F.Supp. 358 (E.D.
Mo. 1971) (upholding dismissal of teacher for refusing to publish
school paper-and failing to report suspicious conduct).

"338. See, e.g., Bradford v. School Dist. No. 20, 364 F.2d 185
(4th Cir. 1966) (conviction for public drunkeness); Sullivan v.
Meade County Indep. scRool Dist. No.-101, 387 F.Supp. 1237 (D.S.D.
1975), aff'd, 530 F.2d 799 (8th Cir. 1976) (nonmarital cohabitation);
Gaylord v. Tacoma School Dist. No. 10, 88 Wash. 2d 286 ¢ 559 P.2d 1340,
cert. denied, 434 U\S. 879 (1977) (admitted homosexuality). But see -
Andrews v. Drew Mun. Sep. School Dist., 371 F. Supp. 27 (N.D. “Miss.
1979 ~aff'd, 507 F.2d 611 (Sth Cir.), cert. granted, 423 U.S. 820
(1975), cert. dismissed as improvidently granted, 425 U.S. 559 (1976);
Burton v. Cascade School Dist. Union High School No. 5, 353 F.Supp.
254 (D. Ore. 1973), aff'd, 512 F.2d 850 (9th Cir.), cert. denied, 423
U.S. 839 (1975). :

L]

339. See, e.g., East Hartford Ed. Ass'n v. Board of Educ., 562
F.2d 838, 859 . (2d. Cir. 1977) (on petition for rehearing en banc) -
("Balanced against appellant's claim of free expression is the school
board's interest in promoting respect for authority and tpaditional
values, ‘as well as discipline in the classroom, by requi;!Eg teachers
to dress in a professional ‘manner); James v. Board of Educ., 461 F.2d
568, 573 (2d Cir.) (though recognizing teachers' free speech claim,
court ‘observes that "a principal function of all elementary and
secondary edutation is indoctrination - whether it be to teach the
ABC's or multiplication tables or to transmit the basic values of the
community"), cert. denied, 409 U.S. 1042 (1972). See also Givhan v.
Western Line Consol. School Dist., 439 U.S. 410, .  n. 0.4 (1979) (dif-
ferent considerations in evaluating first amendment claims of teachers

4
’
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‘ .
peaking publicly and teachers speaking privately) ickkering v.
of Educ., 391 U. S.l863 '574 (1968) (need to lan§e interests ’
‘0% teacher and state). a .
See, e.8., Miller v. Schdbl Dist. No: '127 495, F.2d 658
. 664 (7th-Cir. 1974) (assumi:g teacher has a liberty interest in
. choosing style of dress; limitations may be justified by, inter alia,
"desire to encourage respect for tradition... [or] traditional man-
ners"); Andrews v. Drew Mun. Sep. School Dist., 371 F. Supp. 27, 35
(N.D. Miss. 1973) (court sets aside denial of teaching jobs’ to unwed .
mothers as violative of due prqcess and .equal protection; court re-
jects school's role model argument given "absence of overt, positive
stimuli”), aff'd, 507 F.2¢ 611 (5th Cir.), cert. g;anﬂed,o423 u.s.t
820 (1975), cert. dismissed as improvidently granted, 425 U.s. 559
£1976).

. . - - .
341.See also Goss v.. Lopez, 419 U.S. 565, 59 (Powell J. dis-
senting) (the "normal teacher-pupil. relationshipéTisJ .one in which™
.the teacher must occupy many psles - &ducator, adyisef, friend; and,
at times, parent-substitute"), Brief for Petitichers at 3-4, Drew
Mun. Sep. Schéol Dist. v. Andrews - 425 U.S. 559 (1976), quo;ed‘in:
Perry, Substéntive Due Process Revisited: Reflections on (and Be-
yond) Recent Cases, 71 Nw. U.L. Rev. 417, 461 «(1976) ("[T]lhe role
of.a teacher, apart from gmparting tnstruction is tggdiold charac-
ter and development through being a 'role model."’ Dressler,
Gay Teachers: A Disesteeméd Minorigx. in an Overly steemed Pro-
.'fegsion,’/9 Rutgers Camden L.J. 399, 516- (1978) (""the teacher is ¢
expected to serve as an éxemplar and ‘role mod f a 1life-style
that the child may and presumably will emul
s 7. " '
) 342. Pa. Stat. Ann. tit. 24 8 11-}i22* (Jfrdon 1962) provides
for termination of a teachers' éontract tor: , "Immortality, incom-
petency, intemperance, cruelty, pe¥sistent negligence, mental
derangement, adVocation of or partiEiBhting in un-American or sub-
versive doctrine, persistent and willful violation of the school
laws of this‘Commonwealth on the part of the professional employ~
ees.." See Del. Gpde Ann, tit. 14 § 1411 (1975) (allows for ter-
mination of a showing of "[j)mmorality, misconduct in office,
ineompetency, disloyalty, neélect of duty, willful and persistent
insubordination"); N.J. Sta#. Ann. § 18A:28-5 (West 1968) (tenured
teacher may pe dismissed for 'inefficiency, incapacity, or conduct®’

@

u oy

unbecoming suchqf teaching staff member"). s VZi

"
. . A .
% -

343. Bovino v. Board Qf School Dirs., 32 Pa. "Commw. Ct. 105, -

¥ 113, 377 A.2d 1284, 1289 (1977). See Adler v. Board of Educ., 342
JU.S. 485, 493 (1957) ("A teacher ‘works in a sedsitive area in the
c!assroom There he shapes the attitude of young minds toward
the society ianhich they live. In this, the State haa a vital
concern")
et - -

. 344, See, e.g., Stroman v. Board of School Directors, 7 Pa.

Commw. 418, 7300 A.2d 286 (1972) (teacher' s unwillingness conform to
required Board procedures); Johnson-v. United Sghqol Dist., 201 =« -
Pa. Super. Ct. 375, 191 A.2d 897 *(1963) (teacher's refusal to

. .
é “~
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(

attend "open.nouhe" for parents %é!students);’Board of School
Directors v. Snyder, 346 Pa. 103,°29 A.2d 34 (1942) (Teacher's
failure to follow Board procedures in applying foy maternity
leave) . .

LY
——

345. Board of Pub. Educ.. v. August, 406 Pa. 229, 177 A.2d

809 (1962) (refusal to answer questions about possible Communist
affiliation), cert. denied, 370 U.S.-904 (1962). The case, ad-
mittedly reflecting the concerns of an apparently bygone era,

eta_eless remains instructive. See ;also Aganfora v. Board of
“educ.) 491 P'2d 498 (4th Cir.), cert. demied; 419 U.S. 836 (1974)
. (upholding transfer of teacher to ngnteaching position for fail-
" ing to disclose on application his involvement in activist homo- P
sexual group) .

»

1 4

346. Spano v. Sehool Dist. of Breatwood, 12 Pa. Commw. 170, '
316 A.2d 162, cert. depied, 420 U.S. 966 (1974) (teacher, with
otherwise laudable teaching record, called school superintendent
a "liar" and "autocratic admimistrator” and told PTA president sh¥’
did not have to take orders from him); Fenstermacher's Appeal,” 36
Pa D & C 373 (1939) (teacher criticized educational policy of
principal and refused to folfow it and distributed questionnaire to
‘parents and pupils inquiring about their desire to retain him as a °
teacher). But see Givhan v. Western Line Consol. School Dist., 439
« U.S. 410, (l979) (private disagreement with school authorities),
Pickering v. Board of Educ., 391 U. .S. 563, 572-73 & n.5 (1968).
(teacher's false statements did not justify dismissal where no show-
ing that they impeded the "proper performance of his daily duties" or

called "into question his fitness to perform his duties').
~

- j\\\\ "347. See Parts III B, 1, 2, 3 and 4a supra. //;

348. See ge_nerally D. Kir%& M. Yudo‘ supra note 289 at 226-
27 (insubordingtion as grounds for teacher dismissal). In Board of
' *  Educ. v. Lake Fed. of Teachers, 59 A.D.2d 900, 900, 399 N.Y.S.
2d 61,\62 (1977), affirming c0ntempt citations of striking teachers,
. the court observed:
- M ~~J
The Taylor Law, @ightly or wrongly, represents the public policy
of this St4te. 1Its oject is to proscribe strikes such as that
herein vwhich "would nét only deprive children of the€i® fundamen-
tal and statutory right to a basitc education - thereby severely
. handicappir’them in their efforts to attain higher educatioat
. and future employment - but it would also impair their respet
. , for law...." I B
S o ‘ .
L +~ " . _ 349. See, e.g., Wishart v. McDonald, 500 F.2d 1110, lll6 (1st
LT Circ. 1974); Sullivan v. Meade County Indep. School Dist., No. 101,
387 F.Supp. 1237, 1247 (D.S.D. 1975), aff'd, 530 F.2d 799 (8th Cir.
197’6), Fischer v. Snyder, 476 F.2d 375, 378«%8th Cir. 1973); Baker
. 'v. School Dist. of Allentown, 29 ‘Pa. Commw. Ct. 435, 456, 371 A.2d
X . 1028, 1029 (1977);. Horosko v. Mount Pleasant Twnshp. Sch. Dist.
335 Pa. '369, 372, 6 A.2d 866, 868 (1939). N ~

1 L]

. .

-3

/ 6.3 )




. s

’
»

350. See, e.g., Givhan v. Western Line Consol. School Dist.,

439 U.S. 410 (1979); Mount Healthy City School Dist. Bd. of Educ. -

v. Doy}e, 429 U.S. 274 (1977); City of Madison Joint School Dist.
v. Wiscondin Emp. Relations Comm'n, 429 u.s. 167 (1977); Perry v.
Sindermann, 408 U.S. 593 (1972); Pickering v. Board of Educ., 391
U.S. 563 (1968).

+ 351. See, e.g., James v. Board of Educ., 461 F. 2d 566 (2d
Cir.), cert. denied, 409 U.S. 1042 (1972); Andrews vg Drew Mun.

Sep. School Dist., 371 F.Supp. 27 (N.D. Miss. 1973), aff'd, 507 .
F.2d 611 (Sth Cir.), cert. granted, 423 U.S. 820 (1975), cert.

dismissed as improvidently grantéd, 425 U.S. 559 (1976); Morrison

v. State Bd. of Educ., 1 Cal.2d 214, 461 P.2d 375, 82 Cal. Rptr.
175 (1969). :
A ‘ ) s
352. Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967);
Shelton v.‘Tucker, 364 U.S. 479, 487, (1960). ~

353. Sweezy v. New Bampshire, 354 U.S. 234, 250 (1957); see
Wieman v. Updegraff, 344 U.S. 183, 195-97 (1952) (Frankfurter, .,
concurring).

3 But cf. Hortonville Joint School Dist. No. 1 v. Horton-
ville Educ. Ass'n n, 426 U.S. 482, (1976) (dismissal of illegally
striking teachers); Board of Educ. v. Lakeland Fed. of Teachers,

59 A.D.2dy 900, 322,N4X.S 2d 61 (1977) (illegal teachers' strike im-
pairs stijents' respect for law). ' :

355. f Hashway, Long Range Effects of"Teacher Strikes on
Student Attitudes, 2 Educational Research Q. 12 (1977) (teachers

strikes affect student,aktitudes on teachers and school system's
concern.for students' personal welfare). This study is apparently .

the only effort to establish the sorts of empirical assumptions the
courts frequently make in - these cases. See St. Louis Post-Dispatch
March 4, 1979, § A,. at 1, col. 1. Significantly, howevef, one study

in Pennsylyagia has shown that teachers' strikes - even those of c¢
siderable ion - have negligible impact on pupils' academic dchieve-
ment. Lytle & Yinoff, The Effects (if Any) of a Teacher Strike

on Student Achievement, 55 Phi Delta Kappan:270 (1973). (finding "'pro-

longed, bitter tedcher strike" has no effect on arithmetic and read-

, ing achievemept 4f junior high school students).

356. Despite legal recognition that children with special needs

" are entitled to meaningful state-provided educational opportunities,
see notes 275-80 and accompanying text supra, many state compulsory

attendance statutes continue to exempt children who are mentally or
physically incapable of attending school. See, e.g., Ariz. Rev.
Stat. Ann. § 15-321 (B) (3) (West 1975); Ark. S#at. Ann. § 80-1504
(1960 Replacement); Ill. Ann. Stat. ch. 122 § 26-1 ¢Smith-Hurd 1979
Supp ) Wash. Rev. Code Ann. § 28A:27. 010 (West 1979 Supp.).

e

357. See notes 275-80 and accompanyiqg text supra.

-
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@ 353. e.fh, Boxall v. §eqhoia Union High School Dist., 364
P.Supp. 1104 QD . 1979)-(aptistiq.childﬁﬂho cannot fit in any -
other educatiomal tting 18 entitled to full-time tutor at home). :

. , ]
. 359, - See generally D. Kirp & M. Yudof, supra ‘notey 289, at 642-

43 ("functional excl'usion!' through .inclpsion of children with special
needs in regular education program); Horowitz, Unseparate But Unequal -
The Emerging Fourteenth Amendment Issue in Public Education, 13 U.C.L.
A.L. Rev.- 1147 (1966‘(Co,nstitution requires education program per-

¥ mitting each s€uden§ achieve to the full extent of his capacity).
See also Lau v.. Nichdls, 483 F.2d 791, 801 (9th Cir. 1973) (Hill, J.,
dissenting) (English education for non-English-speaking pupils becomes -
"mere physical presence as audience to a strange play which they do not
understand"), rev'd 414 U.S. 563 (1974). But see McInnis v. Shapiro,
293 F.Supp. 327 (D.N.I1l. 1968), aff'd sub nom., McInnis v. Ogilvie,

.39 U.S. 322 (1469) (Constitution does: not-require state to tailor edu-
cational expenditures to "educational needs" of student’s).

€
.~ 360..406 U.S. 205 (1972)

«

36l. 1Id. at 215; 238 (White, J. concurring).

N .
362. 1d. at 227. (Cf. Davis v. Page, 385 F. Supp. 395 (D.N.E\_~
1974) (court.rejects Yoder-based challenges to curriculum by Apostolic

Lutherans who do not lead a.shelterea and isolated existence).

’

363 406 U.s. at 219.

364. Id. at 230.

’

365. Id. at 235. See Davis v. Page, 385 F.Supp. 395 (D.N.H. 1974).

"366. A number of critics have questioned current schooling prac+
tices altogether. See, e.g., P. Goodman, Compulsory Mis-Education (1964);
I.I1lich, ‘Deschooling Society (1970). Everhard, From Universalism to
Usurpation: An Essay on the Antecedents to Compulsory School Attendance
Legislation, 47 Rev. of Educ. Research 499 (1977). ‘

.+ 367, In.re Gfegory B., 88:Misc. 2& 313, 387 N.Y.5.2d 380 (Fam. Ct.
1976). -
368, 88 Misc. at 317, 387 N.Y.S.2d at 383. See Fialkowski v. ,
" Shapp, 405 405 F.Supp. 946, 959 n.10 (E.D.Pa. 1975); The Right to Edu-
cation: “A Constitutional Analysis," 44 U. of Cin.L.Rev. 796, 807 (1975)
See also W. Rickenbacker, The Twelve Year Sentence (1974).

' 369.5 E.g., Dofichue v. Copaigue Union Free Sch. Dist., 95 Misc. 2d
1, 408 N.Y.S.2d 584 (1977), aff'd, 64 A.D.2d 29, 40Y N.Y.S.2d-874 (1978)
aff'd, 47 N.Y.2d 440, 418 N.Y.S.2d 375 (1979); Peter W. v. San Francis-
co Unified School Dist., 60 Cal. App.3d 814, 131-Cal. Rptr.854 (1976).

370. The complaint in Donohue w. Copaigue Union Fgge School Dist:,~
+ 95 Misc.2d 1, 408 N.Y.S.2d 584 (1977), aff'd, 64 A.D.2d 29, 407 N.Y.S.
2d 874 (1978), aff'd, 47 N.Y.2d 440, 418 N.Y.S.2d 375 (1979), alleged

A
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- tory duty to educate.
for the Educational Harms Caused by Incompetent or Careless Teachers, 73

i

negligent breach of a statutory duty to educaté\and breach of a

third-party-beneficiary- comtract. In Peter W: v. San Framcisco

Unified School Dist., 60 . App. 3d 814, 131 Cal. Rptr. 854 (1976),

plaintiff alleged negligzg;lbreach of both a common law and a statu-
Seé- generally Elson, A Common Law Remedy

Nw. U.L. Rev. 641 (1978), 43 Alb. L. Rev. 339 (1979); Note 13 Supp. U.L.
Rev. 27 (1979); Note 14 Tulsa L.J. 383 (1978); Note 124 U. Pa. L. Rev.
755 (1976). . :

371. 346 F. Supp. 249 (E.D. Pa. 1972).

~

372. Plaintiffs sued under 42 U.S.C. § ;gsj }}976).

P4 .

373; 346 F. Supp. at 251-52. . :

374. Id. at 250-52. -

375. 1Id. at 253. ’
376. Id. at 253. . = ]

377. See In re Skipwith, 14 Misc. 2d 325, 180 N.Y.S. 852 (Dom. Rel.
Ct. 1958) (parents .who refused to send children to educationally inferior,
discriminatdrily staffed, and degregated schools could mot be adjudicated
guilty of neglect); Dobbins v. Commomwealth, 198 Va. 697, 96 S.E.2d 154
(1957) (father who had unsuccessfully attempted to enroll child in all-
white school could not be convicted for failure to send child to all-
black school). Contra: People v. Serna, 71 Cal. App. 3d 229, 139
Cal. Rptr. 426 (1977); State v. Vaughn, 44 N.J. 142, 207 A.2d 537 (1965) .

378. See Part IV supra. - .
379. See Part III, B, 1, 2, and 3 supra.
380. See Part IV, D. supra. - . .
“'j '_J\——‘
381, Compare Part I supra with Part III, 4-5 supra. Ve
>
382. See Part III, B,-4, b and 5 supra.
383. See text accompanying notes 244-61 supra.
’386. See motes 50-52 and accompanying text Supra.

385. §gg”nate§ 202 and 258 and accompanying text supra:

386. See notes 31-49 and accompan&ing text supra. )

387. See notes 202 and 258 supéa. See generally Part III, B, 4

~and 5. . 4

-

388. See Part I}{Q\z;‘l, 2 and 3 supra.

44
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389. Perhaps significantly, the opinions reviewing grants or
denials of preliminary fnjunctions, so prevalent in other jurisdic-
tions, are not apparent in an examipation of Pennsylvania casé law.
Given the number of teachers' strikes occurring in that etate and
the number of opinions reviewing ptoceedings for: final relief, see
Part III, 4b and 5 supra, one can only infer that requests for pre-

. liminary relief are rarely made - perhaps because of the legality
of teachers’ strikes in Pennsylvania and the resulting difficulty
of establishing irreparable harm! In other words, if the irrepar-
able harm standard is more stringent than Pennsylvania's "clear

sand present danger or threat" test, then plaintiffs' frequent
failures to gstablish the latter may well discourage any efforts
to convince a court of the former. Cf. note 47 and text at note
79 supra (preliminary relief gives advantage to management and, in
effect, obviates the need for final relief).
4

390. Cf. Part III, B,.-2 and 3 (harm presumed from illegality

or found from factual gengralizatfons.)

391. See part IV gupra.
- \ ’
392. Hashway, Long Range Effects of Teacher Strikes on Student
Attitudes, 2 Educational Research Quarterly 12 (1977). Has ay con-
cludes that '"the main effects of the strikes seem to be directed
_———%oward the teachers and the gtudent's perceptdes’ of how the system

is concerned with hig welfare." 1Id. at 21.
P .

393. Lytle & Yanoff, The E£ffects ?(if Any) of a Ted€;:r Strike
on' Student Achievement, 55 Phi Delta Kappan 270 (1973).“Lytle and '

" Yanoff, compared students attending "schools kept open during a "pro-
longed bitter teacher strike," -id., those attending schools operating
on a shortened day, and those whose schools were completely closed.
They conclude: "Our data show no significant differences in the
arithmetic and reading achievement of junior high school students who
attended full time during the’strike and those who were out the en-
tire eight weeks." 1Id. They hypothesize a range of possible ex-
planations including that '[s]chools have relatively little, if any,
effect on student cognitive development,"” id., and the "tensions of
the strike had the same detrimental effect on all studemts whether
they were in school or out." Id. Such speculation confirms the need
for additional empirical sttdies. . . -

394.' Depending-bn its complexify and its’ perceived accuracy,
the utility of such data may vary in proceedings for preliminary
and final injuncfions according to the availability of a full hearing
in Eh%.former. See notes -11 and 25-27 and accompanying text supra.

r
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STATUTORY PROVISIONS POR INJUNCTIVE RELIEF
‘ IN TEACHER STRIKES '

" The epsuing Session of the Legislature will be a very
important one....Our whole code is to pass in review....
Any one:vho wvill take the trouble to look at Geyer's
Digest and the subsequent pamphlets of "acts," will
perceive that there is ample roou’- alteration and
smendnent. : '

Many of the Statutes will be discovered to be couched
in untechnical and (what is much worse) indefinite
‘phraseology. This is 2 most fruitful source of
litigation.... ‘

* We are sincerely of the opinion that 1f some
unprejudiced, disinterested person, could be induced
to read the Statutes supposed to be in.force in
this State at the present time...he would unavoidably
come to the conclusion that it must be intended as
an intellectual labyrinth in which to entangle and
Jperpetually lead astray the heedless and unwary.

Such repeated legislation on the same subject; such
misusing of ands- for ors and omissions of words

all important to the meaning; such clumsy sentences,
in which the kernel of legal wisdom 18 successfully
hifden amidst the.chaff of bungling phraseology; such

‘ absurd attempts to improve on the laws of former
times by reenacting those same laws with just
sufficient variations in the diction to thrqw the
whole subject into doubt and obscurity; such downright
suicidal effécts of certain words and clauses in

" particul cts, which strangle the substance of
the enactmeént at the moments of its birth!

- —Editor, St. Louis Missouri Jh"f

Republican, May 31, 1824

...a government of laws and not §f men.
' nstitution of Massachusetts,
.Art. 30, 1780

\

Legislation is regarded by some as the foundation of a free
society. Legislation, it is held, sets forth the rules and standards
by- which people are’ to organize their affairs and resolve their disputes.
Without lggislation, chaos reigns and might prevails. But there 1is
another view. It holds that legislation encodes society's foibles and
,frailties, creating rigidity where there ought to be discretion, and
codifying ambiguity where there needs to be clarity.




~

e

Thic technical report describes state legislative provisions
for injunctive relief from teacher strikes. Our purpose is not
to assess the legislation; other reports from this project
illuminate the part that legislation plays in school board efforts
to seek injunctive relief in teacher strikes. The report is

.descriptive. The first section of the report identifies the
problems and procedures associated with our effort to pinpoint
statutory provisions concerning the availability of injunctive
relief?  The second section presents a brief discussion of the
statutory provisions, with particular-attention to the irreparable
harm standard. The statutory provisions themselves are presented
ig a state-by-state format in an Appendix.

]

*

Problems of Statute-Finaigg

. .

One encounters difficulty in identifying the "statutory
provisions for injunctive relief from teacher strikes.” Finding
the statute-books 1s not a problem, if one has access to legal
collections such as that df the.Washington University School of
Law. The real problems arise in deciding which statutes are perti-
nent. The.following problems warrant special notice: (1) time--
frame, (2) coverage of various employee groups, (3) statutory’
context, (4) words and meanings, and (5) other strike penalties.

1. Time-Frame. A complete inventory of statutory provisions
concerning injunctive relief from teacher strikes would require an °*
historical analysis of each state's statutes, for in severdl 8tates
the provisions that exist today are differemnt from those that
existed in prior.years. New York State's Condon-Wadlin Act, for
example, was a tough anti~striké measure adopted in the 1940s; in
1967 it was replaced by the Taylor Law, which incorporates quite
different anti-strike measures. Several other states, e.g., -
Pennsylvania, also have progressed to their second or even third
generation of statutes concerning collective relationships, strikes,
and injunctive relief. Undoubtedly it would be instructive to
examine statutory provisions in a longitudinal manner, both within

" and among states. What factors induce change over time? ° Are
first generation statutes pretty much the same everywhere, dr does
the content of a statute seem to reflect the particular point in

~ time.at which it was adopted? Does the political-social milieu
take a difference? Such questions, udfortunately, are beyond the
scope of the present inquiry. The statutes presented In the .
Appendix are those in force ' at the beginning of 1979, i.e., midway
through the perjod of time in which our survey study and field
studies were being conducted.

2. Coverage of Various Employee Groups. While 'teachers.
constitute the largest category of .state and local public employees,

« they are not the only category. Inm “addition to police, firefight
street crews, and other municipal employees, there are school
employees who are not teachers, e.g., .custodians, clerks, bus drive's,

va
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principals. And there are teachers who are employed in dnstitu-
tions of higher education, both public and private. Some state
statutes include separate provisions for elementary and secondary
public school teachers; others make special provisions for school
employees (including non-teachers); still oth&rs make provisions
for public employees generally. California and Washington for
example, have se@}ral public employee .bargaining statutes-—each
‘covering different categories of emplayees. Missouri has a genmeral
statute, but ‘it exempts certain categories pf employees (including
teachers) from its coverage. Other states, e.g., Minnesota,
create degrees of 'essentiality' among public employees, but
leave room for some discretion as to when teachers become sb

, essential that their strikes warrapt injunctive relief. The
Appendix includes the statutory language in each state which is
most closely pertinent to teachers.in public elementary and

- secondary schools. Where there is some doubt as to applicability
" . to t&chers, a note is included, indicating the source of the
- difficulty. - : . '

A closely related problem arises in those states which have
~‘gdopted statutes gowverning labor-management relations (including
strikes and injunctive remedies) im the private sector. Do these
statutes apply to teacher strikes? We have assumed that they do
not, unless otherwise noted. That assumption is based bn (1) the
practice of some states (e.g., California) to make statutory
declarations that such legislation does not apply, and (2) court
decisions in several states where teachers have been unsuccessful
in persuading courts that private-sector anti-injunction statutes
alsd—zs;z?_33511c employees (e.g£., Anderson Federation of Teachers v.
School City of Anderson, 251 N.E.2d 15, Ind. Sup. Ct., 1969). 1In
other states however, the absence of statutory language and the
absence of definitive court opinions has left open the possibility
that statutes initially drawn for private sector phenomena may still
become relevant in teaesher strike situations. The Appendix does
. -not cover such eventualities.” That is, it does not provide a
" reliable guide for those who may be searching for statutes which
conceivably might be applicable to anti-strike injunctions. We
have concentrated on those whose relevance is most obvious.

-

3. Statutory Context. Usually, but.not always, provisions
regarding teacher strikes and injunctive relief therefrom are found
in the fontext of statutes providing for collective relationships
between public employees and their employers. Often the larger
statutory context is of crucial significance, as it was, for example,
in the Holland case; there the court observed that the legislature
had sought to introduce collective bargaining into the public sector,
and that strikes, even though illegal, should not be routinely
enjoined in view of the apparent legislative intent (School District
of Holland v, Holland Education Association, 157 N.W.2d 206, Mich.
Sup. Ct., 1967). While the Appendices do not undertake a full recon-
struction of the statutory context in which provisions for injunctive
relief from teacher strikes are found, summary information is’
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provided so that the reader will know something of the context.
The Appendices do not endeavor to distinguish among the several

of collective reldtionships elaborated in the statutes;
other sources provide guch information (Education Commission of
the States, 1978; Midwest Center for Public Sector Labor Relations,
1979). , -

4. Words and Meanings. Statutory interpretation is a neces-
sary and important aspect of law. The only authoritative interpre-
tations, of course, are those of the courts, and even they are
subject to re-interpretation and change. Sometimes the statytory
language pertaining to injunctive relief from teacher strikes has no
plain meaning, i.e., it requires some interpretation. Even statutory
silence sometimes has to be interpreted, as in Washington, where
the legislature’s failure to provide for ‘Injunctive relief from
teacher strikes is in contrast to its action respecting other cate-
gories of public employees. Is the sflence significant? 1In the
Appendices we simply report that the statute is silent. Where there
is ambiguity or uncertaifity concerning the applicability of statu-
tory language.gnotes to that effect are included along with the
statute. However these notes merely reflect our uncertainties; in
the real world words which seem quite straightforward to a layperson
may become objects of disputed meaning. As our case studies illus-
trate, efforts to secure injunctive relief from teacher strikes often
are confounded by disputes about specific words and their meaning.
The Appendices simply present the words; the courts' interpretations
of the wnsgs are omitted. - “

5. Injunctions and other strike penalties. In some states
provigions for injunctive relief ar tertwined with other anti-
strike measures. In other states e measures are separable. Insofar
as possible the Appendices present only the injunctive form of
relief from teacher strikes. .

h ¢

. — " 0

. Overview of the Statutes , i i

For each state, statutes were searched to ascertain whether they
included.(l) provisions for colléctive relationships between teachers
. and schéol boards, (2) provisions concerning teacher strikes, and
(3) provisions concerning injunctive relief from teacher strikes. The
accompanying Table categorizes the states in terms of thelr statutory
provisions regarding these three questions. The states indicated by
bold-face type (N=20) are.those whose statutes provide for injunctive
relief the event of a teacher strike. Before turning to a detailed
descriptyon of the statutes in thesd® states, it is useful to take gote
of certaiM features of the remaining 30 states.

The Silent Statute States "(N=30). In 30 states teachers and
school boards contemplating strikes .and strike remedies must do so
without benefit of direct statutory guidance concerning injunctive

relief. That 1s, the statutes in these states simply do no:‘fay whether,

S/ : 16~
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STATUTORY PROVISIONS FOR INJUNCTIVE RELIEF

FROM TEACHER STRIKES*
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*States having statutory provisions concerning the availabi y
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bow, or when injunctive relief might be available in the face of a
. teacher strike. In a majority of these states the statutes also

. fail to authorize collective relationships between teachers and
school boards. Thus labor-management relations in education in these
states may be marked not merely by uncertainty regarding collective
~ relationships, but also by uncertainty as to the availability

of judicial remedies when strikes occur. The situation provides
room for major judicial discretion, particularly in states such as
Illinois, Ohio, ahd Missouri where de facto bargaining is wide-
spréad even in the absence of authorizing legislation. In such
states the political posture of the courts may significantly

affect school board, decisions about seéeking injunctive relief.

Eleven states make no statﬁtory provisions for injunctive
relief but do authorize collective relationships between teachers
and their employers. These states are California, Delaware, °

Idaho, Maryland, Michigan, Montana, New Jersey, North Dakota, ‘-___\

Oklahama, Rhode Island, and Washington. Both proponents and oppo~- °
nents of collectdve bargaining are prone to assert that "strikes_ are
an inevitable concomitant of bargaining relationships. If that is
true, the legislatures in these states have created situations in

ch strikes are increasingly likely, but then the legislaturas
have failed to make provisions for injunctive relief from such ~
strikes. Interestingly this set of 11 states includes four whaze
the courts have moved (without explicit statutory authorization)
- toward limiting the use of injunctions in teacher strikes. 1In
Michigan the Holland decisidl indicated that irreparable harm was
a standard applicable to court decisions to award or withhold
injunctive relief (School District of Holland v. Holland Education
Asgociation, 157 N.W. 2d 206, Mich. Sup. Ct.,1967). The Rhode
Island Court followed suit (Schéol Committee of Westerly v. Westerly
Teachers Association, 299 A.2d 441, 1973). 1Idaho's recent Oneida
case has been similar (School District No. 351 v. Oneida Education
Association 567 P. 2d 830, 1977). In a fourth state (California)
a recent case appears-to have shifted.the initial responsibility
for reviewing teacher strikes from the courts to the Public Employee
Relations Board (San Diego Teachers Association. v. Superior Court of
San Diego County, Cal. Sup. Ct., Case No. 399394, 1979). Thus it
seems that where legislatures have authorized collective relationships
- between teachers and school boards, and simultaneously have failed
to provide for injunctive relief in the event of teacher strikes, the
. courtd have .been inclined to act in a restrained manner, i.e., by
limiting the ease with which injunctions can be secured. Howéver
the patterd 18 by no means. clear-cut; there are other states whose
statutes provide for cpllective relationghip “and are silent ‘on the
matter of injunctive relief, where the courtg/routinely award such
relief (e.g., Washington, Ney Jersey, Delawara). I

q » N
States Providing for Injunctive Relief (N=20). The following 20
states have adopted legislation pertaining to the availability.of
injunctive relief in the event of a teachers' strike:

v
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Alaska . taine ) Oregon ’
Connecticut, Massachusetts ' Pennsylvania .
Florida Minnesota South_ ‘Dakota
. Hawaii . Nebraska © ! Tennessee w
" Indiana Nevad® - Vermont -
Iowa N New Hampshire - Wisconsin
, Kansas ) New York - )
Within this group of states it is possible to disti sh three

‘rather different approaches tb the master of injunctivl relief. The
first approach reflects a posture of legislative disfnterest:
teacher strikes are prohibited, and the statutes simply provide that ,
injunctive relief may or'must be solicited in the event of a strike.
The states are Connecticut, I » Kansas, Massachusetts,
Minnesota, Neblaska, New shire, New York, South Dakota, and
Tennessee. These states do not specifically encoigage the courts to
award guch-relief, mé® do they discourage such awar&n. The statutes
open the doorsito the courts, but then leave it up ‘to'the actors

to decide whether or under what circumstances .to award ?ﬁjunctive

a rellef. ! 5. N o
v ~* . .

- & . - R . 3
gtates, four 4An number, encotirage the courts
! Nevada specifies that an injunction shall
at a strike has occurred or will occur;

to award injunctive fe
be awarded upon a showing

here the irreparable harm sfandard is implicitly waived. (Technically,
the standard must be utiliZed inqAn ex parte proceeding, but not in
other phases of injunc;ion proceedings ) The mere existence of a
strike, or just the threat of a strike, warrants relief. Interestingly,

the waiver is accompanied by a statement of legfslatively ascertained
"fact": the continuity of government services is declared to be
essentisl to the health, safety, and welfare of the people of Nevada.
Thua, unless Nevada courts are willing to challenge tje. fact-finding
capabilities of .the legiglature, there is no pogsibility of finding that
a teacher strike does not impair an essential service.. Florida's °
statute is similar. Iowa is much more explicit with respect to the
harm standard. Its statute specifies that "the plaintiff need nof shcw
that the (strike) would greatly or irreparably injyre him." Maine's
statute similarly provides that ''neither an allegation nor proof of
unavoidable substantial and irreparable injury" is required as a ‘

» prerequigite to preliminary injumctive relief. In these states then;
it appegrs that the legislatures hgye taken steps to head off Holland-
type decisions whereig the courts might withhold injunctive relief on-
the basis of an insufficient showing of irreparable hagm. Put differ-"
ently, where ghere is a clear legislative intent to assure that teacher
strikes gré®enjoined, the irreparableqharm staqdard may be statutorily
removed as a condition for 'the award of relief.

to afl other states, in these six states legisiatures have given
teachers a limited "right to strike." It is important to emphasize
at the outset that noneNof these six states has legalized all teacher
strikes. Instead, each state has created a '"window' or "slot': a

. ‘ghe remaining six states are the most interesting. "In ®ontrast

.
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‘teacher stvike is legal only 1if certain preconditions- age met, and
it remains legal only so long as certain consequences areé avoided.
The préconditions are designed- to assure that collective bargaining
procedures are owed. Thus if strikes are conducted by unrecog-
nized bargaining units, or if they occur before exhaustion of ‘
required‘ impasse procedures, the strike is illegal. These illegal
strikes may be enjoined simply because they are illegal much as’
teacher strikes"ay elicit injunctive relief in ghe preceding group
of statea. .

An otherwise legal strike becoJEs enjoinable if, and/;qu if,

it crpatés certain consequences. In Pennsylvania and Oregon a stfike

becomes enjoinable when it presents 'a clear and present danger -or

threat to the public health, sgfety or welfare." Alaska's statute

is . very similar; a teacher strike betomes enjoinable when it has:

"begun to threat#h the health, safety or welfare of the public.” ‘At -
first glance the statutes in Hawaii and Wisconsin are similar to e
those of (the preceding states; significantly however, these two states ’

opit the term "welfare." In Hawaili a teacher strike becomes emjoinable
when it is "endangering the public health and safety." In Wisconsine
a strike becomes illegal when it "goses an imminent threat to the

public health or safety." The sixth state, Vermont, takes a quite
uniqueaapprqpch A teacher strike becomes enjoinable if it presents

"a clear agd present danger to .2 sound program of school education
which in the light of all relevant circumseances it is in the bes

public interest to prevent." Thus Vermont is the only one of the six ’
right-to-strike states which explicitly directs attention to the relatiom-
ship between strikes and educational programs.
None of the six states mentions irreparable harm, per se. Yet the
phrase ' clea; and. present danger...to the public health, safety, or .
welfare" (and the variants of this phrase) seems to be kindred in

spirit tb the irreparable harm standard. In the absence of legislative |
studies it is impossible to ascertain what impelled legislatures to , . |
adopt the peculiar langymge used to limit injunctive relief in legal { .
public school teacher strikes. Nor do we know, for sure, whether courts _ :
~equate the older irreparable harm phrase and newer language emanating

from the right~to~strike statutes. Other reports in this gtudy provide

|
‘'some evidence on this point. A .
8 A\
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APPENDIX: STATUTORY PROVISIONS

The statutes are silent on the matter of teacher strikes and
injunctive relief therefrom. The statutes also are silent with
respect to collective relatitnships between teachers and school
boards. (Note: There is one statute which requires county
superintendents to "consult" with teacher representatives, but
that is all that the statute provides (Ala. Code §16-8-10); we
have arbitrarily decided that the language does not warrant
intlusion of Alabama with the other states which provide more
elaborate arrangements for collective relationships between
teachers and their employers——ed.)

® -

. ALASKA
One statute provides for collective relationships between teachers
and school boards; however this statute is silent with respect to
teacher. strikes and injunctive relief therefrom (Alaska Stat.
§1@&20.550-.610). Another statute, providing for collective rela-
tionshipg§ by «public employees generally, contains ambiguous language
concerning teacher strikes and injunctive relief. At one point
this statute excludes teachers from its coverage (Alaska Stat.
823.40.250(5)). However the portion of the statute pertaining to
strikes and injunctive relief includes provisions for teacher strikes
(Alaska Stat. §23.40.200 (a). (e)).

Strikes . ‘ ' &

-
¢

Ambiguous language; see above.

Injunctive Relief

"(a) For- purposes of this section, public employees are: employed to
perform gservices in one of the following three classes:

(1) those services which may not be given up for even the shortest
period of time$

(2) those services which may be interrupted for a limited period

but not for an indefinite period of time; and

(3) thosée servides in which work stoppages may be sustained for
extended periods without serious effects on the public ]

"(¢) The class in (a)(2) of this section 1is compoged .0f public utility,
snow removal, sanitation and public schopl aimf ofher educational
institution employees. Employees-in this class may engage in a
strike...for a limited time. e limit ig, determined by the interests
‘of the heslth, safety or welfare of the public. The public employer
or the labor relations agency may apply to the superiar court in the
judicial district in which the strike is occurring for an order °
enjoining the strike. A strike may not be enjoined .unless it can be
shown, that it has begun to threaten the health, safety or welfare




ALASKA (con;inued)

L3
 Injunctive Relief (continued)

‘of the public. . A court, in deciding whether or not to enjoin the

strike, shall copsider the total equities in the particular class.
"Total equities" includes not only the impact of the strike on the -
public but also the extent to which employee oxganizations and public
employers have met their statutory obligations. “If an impasse‘pr
deadlock still exists after the issuance of an injunction, the parties
shall submit to arbitratdon..."” (Alaska Stat. $23.40.200(a), (c)).

ARIZONA

The statutes are gilent on the matter of teacher strikes and

.injunctive relief thereﬁ;om. The statutes also are silent with
reipect to collective relationships between teachers and school boards.

ARKANSAS
3
The gtatutes are silent on the tter of teacher strikes and injunc-
tive relief therefrom. The statutes also are silent with respect
to collective relationships betwgen teachers and school boards:

s

2 Y ! FORNIA _

or collective relationships between
teachers and school boards (Ca{. Gov't. Code §3540-3549 (Deering)).
The statutdfis silent with resp to teacher strikes and injunc-’
tive relief therefrom, except that .the, statute .provides that "this
chapter shall not be construed as making the provisions of Sec. 923
of the Labor Code applicable to public school employees..." (Cal. .
Gov't. Code §3549 (Deerimg)). Section 923 of the Labor Code protects
workers' right to strike and limits the use of injunctions in labor
disputes (Cal. Lab. Code 8923 (Deering)).

A California statute provides

//L COLORADO

The statugggf&;e silent on the matter of teacher strikes and injunc-
tive relief therefrom. The statutes also &re silent wi;h respect

to collective relationships between teachers and school boards.

CONNECTICUT

» i

A Connecticut statute provides for collective relationships between
teachers and school boards, prohibits teacher strikes, and provides
for injunctive relief (Conn.-Gen. Stat. §10-153a-153j).

, - F .
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CONNECTICUT (Rontinued)
Strikes

"No certified professional employee shall, in an effort to effect
a settlement of any disagreement’ with his employing board of
education, engage in any strike or concerted refusal to render,
services" (Comn. Gen. Stat. §10-153e(a)). '

.Injunctive Relief
"This provision may be enforced in the superior court of any county
in which said board of education is located by an injunction issued
by said court or judge pursuant to sections 52-471 to 52~-479,

< inclusive" (Conn. Gen. Stat. §10-153e(a)).

* »
(Note: Sections 52-471 to 52-479 incorporate the state's general
injunction statute. Ex parte injunctions will not be granted unless
affidavits or the verified complaint show that irreparable harm
will result. It is not clear whether a similar showing is required
for injunctions issued after notice--ed.)
L )

DELAWARE

A statute provides for collective relationships between teachers
and school boards, and prohibits strikes, but is silent with respect ’
to injunctive relief (Del. Code Ann. Tit. 14 £4001-4013). a
L4
Strikes
‘ .
. "No public school employee shall strike while in the performance of
his official duties" (Del. Code Ann. Tit. 14 84011(c)).

X

InjuncEive Relief

Not mentioned in the statute.

[ - 7 FLoRIDA

An omnibus public employee negotiatiom# law applies to teachers as .
well as other public employees (Fla. Stat. 8447.201-.609). The
statute Qutlaws teacher strikes and provides for injunctive and
other forms of relief in the event of strikes. In addition to the
provisions for direct injunctive relief cited below, the statute
declares that strikes are,unfair. labor practices, appealable to

- a'commission which itgelf may seek injunctive relief (Fla. Stat.
§447.501). However it seems unlikely that this alternate procedure
would be utilized in the event of a strike.




FLORIDA (continued) .
Strikes

"No public employee or employee organization may participate in a
strike against a public employer by instigating or supporting, in
any manner, a strike. Any violation of this section shall subject
the violator to the penalties provided in this part (Fla. Stat.

" 8447.505). N
o

Injunctive Relief .

."(1) Cireuit courts having jurisdiction’ of the parties are vested
with the duthority to hear and determine all actions alleging:
violations of section 447.505 Florida Statutes. Suits to enjoin
violations of section 447.505, Florida Statutes, will have priority
over all matters on the court's docket except other emergency matters.'
"(2) If a public employee, a group of employees, an employee
organization, or any officer, agent, or representative of any
employee organization engages in a strike in violation of 8447.505,
either the commission or any public employer whose employees are
involved or whose employees may be affected by the strike may -file
suit to emjoin the strike in the circuit court having proper juris-
diction and proper venue .of such actions under the Florida Rules

of Civil Procedure and Florida Statutes. The circuit court shall
conduct a hearing, with notice to the commission and to all interested
parties, at the earliest Efacticable time. If the plaintiff makes

a prima facie showing that a violation of §447.505 is in progress .
or that there is a clear, real, and present danger that such a strike
is about to commence, the circuit court shall issue a temporary
injunction enjoining the strike. Upon final hearing, the circuit
court shall either .make the injunction permanent or dissolve it."
"(3) If an injunction to enjoin a strike issued pursuant to this
s@ction 1s not promptly complied %with, on the application of the
plaintiff, the circuit court shall immediately imitiate contempt
proceedings against those who appear to be in violation. An employee
organization found to be in contempt of court for.yfloYating an

" injynction against a strike shall be fined an amounf deemed appro-
priate by the court. In determining the appropriate| fine, the court
shall objectively consider the extent of lost services and the
particular nature and position of the emplavee group\in violation.
.'In no event shall the fine exceed five thousand dollars ($5,000).

" Each officer, agent, or representative of an employee organization
found. to be in contempt of court for violating an injunction against
a strike, shall be fined not less than fifty dollars ($50) nor

more than one hundred dollars ($100) for each calendar day that the
violation is in progress." (F£?° Stat. §447.501(1), (2), Q).

" GEORGIA

»
The statutes are silent on the matter of teacher strikes, and
injunctive relief therefrom. The statutes also are silent with 4
respect to collective relationships between teachers and school boards.

“u A
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Strikes

HAWAII

An onnibus bill provides for collective relationships in the
public sector; teachers are included (Hawaii Rev. Stat. §89-1-20).
Strikes may be lawful or unlawful, dépending upon the circumstances;

injunctive relief is provided for ‘both types of strikes.
' ’

"(a) Participation in-a strike shall be unlawful for any employee who
(1) 1s not included in an appropriate bargaining®unit for which an
exclusive repregsentative has been certified by the board, or

(2) is included in an appropriate bargaining unit for which process
for resolution of a 'dispute is referral to final and binding
arbitration.” '
"(b) It shall be lawful-for an employee, who is not prohibited from
striking under paragraph (a) and who is in the appropriate bargaining
unit involved in an impasse, to participate in a strike after (1) the
requirements of 89-11 relating to the resolution of disputes have
been cbmplied with in good faith, (2) the proceedings for the preven-
tion of any prohibited practices have been exhausted, (3) sixty days
have elapsed since the fact-finding board has made public its findings
and any recommendation, (4) the exclusive représentative has given a
ten-day notice of intent to strike to the board and to the empf%yer
(Hawaii Rev. Stat. §89-12(a), (b)). )

fnjunctive Relief

"(c) Where the strike occurring, or is about to occur, endangers the
public health or safety, the public employer concerned may petition
the board to make an investigation. If the board finds that there
is imminent or present danger to the health and safety of the public,
the board shall set requirements that \must be complied with to avild
or remove any such imminent or present danger.'
"(d) No employee organization shall declare or authorize a strike of
loyees, which is or would be in vioclation of this section. Where
is alleged by the' employer that an employee organization has

,déclared or authorized a strike of employees which is or which would

be in violatfon of this section, the employer may apply to the board
for a declaration that the strike is or would be unlawful and the
board, after affording an opportunity to the employee organization to
be heard on the application, may make such a declaration.”

"(e) If any employee organization or any employee is found to be

violating or failing to comply with the requirement of this section,
or if there is reasomable cause to believe that an employee organi-
zation or an emplpyee is violating or failing to’ comply with such
requirements, the board shall institute appropriate'proceedings in
the circuit in which the violation occurs to enjoin the performance
of any acts or practices forbidden by this section, or to requf?e

the employee organization or employees to comply with the requirements
of this section. Jurisdiction to hear and dispose of all actions
under this section is conferred upon each circuit court, and each
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. HAWAII (continued)

Injunctive Relief (continued)

court may issue: in compliance with Chapter 380, such orders and
decrees, by way of injunction, mandatory injunction, or otherwise,
as may be appropriate to epforce this section” (Hawaii Rev. Stat.
889-12(c), (d), (e)). %

! </ IDAHO

A statute authorizes collective relationships betvqen school boards
and teachers (Idaho Code, $33.1271-.1276). However\ the statute

is silent on the matter of teacher strikes and injuﬁctive relief
therefrom. ‘

ILLINOIS

Th; statutes are silent on the matter of teacher st&ikes and injunc-
tive relief therefrom. The statutes also are silent with respect
to collective relationships between teachers and school boards.

INDIANA

Collective Trelationships between teachers and school boards are
. . authorized by statute (Ind. Code, $20-7.5-1.1-14). The statute
- provides for injunctive relief and other penalties against teacher
strikes.

Strikes

"It shall be unlawful for any school employee, school employee

- _ organization, or any affiliate, including but not limited to stat®
or national affiliates thereof, to take part in or assist in a
strike against a school employer or school corporation" (Ind. Code,
8§20-7.5-1-14(a)).

* Injunctive Relief

"Any school corporation or school employer may, in an action at

law, suit in equity, or other proper proceeding, take action against
any school employee organization, any affiliate thereof, or any
persan aiding or abetting in a strike, for redress of such unlawful
act" (Ind. Code, §20-7.5-1-14(b))+

E 3

. IOWA

.

., Iowa's Public Employment Relations Act permits collective relation-
4
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. IOWA (continued)

'ohips for teachers and other public employeess The statute

provides for injunctive relief as well as other penalties against
strikes (Iowg.Code Ann., $20.1-20.22). Id addition to direct
applications for court relief, an employer may complain to the PERB
which may investigate, issue orders, and seek injunctive relief (Iowa
Code Ann., §20-10-3-h; 820-11).

Strikes ! ’ ,

"It shall be unlawful for any public employee or any employee organ-
ization, directly or indirectly, to imnduce, instigate, encourage,

‘authorize, ratify ‘or participate in a strike against any public

employer”" (Iowa Code Ann., §20.12.1)

Infunctive Relief ‘

"3. In the event of any violation or . imminently threatened viola-
tion of subsection 1 or 2, any citizen domiciled within the jursidic-
tional boundariesg of the public employer may petition the district
court for the county in which the violation occurs or the digtrict
court for Polk county for an injunction restraining such violation
or ﬁihinently threatened violation. Rules of civil procedure 320 )
to 350 regarding injunctions shall apply. However, the court shall
grant a temporary injunction if it appears to the court that a
viclation has occurred or is imminently threatened; the plaintiff
need not ghow that the violation or threatened violation would
greatly or irreparably injure him; and no bond'shall be required

of the plaintiff unless the court determines that a bond is °
necessary in the public interest. Failure to comply with any
temporary.or permanent injunction granted pursuant to this section

_ shall constitute a contempt punishable pursuant to chapter 665. The

punishment shall not exceed,five hundred dollars for an individual,
or ten thousand dollars for an employee organization or public
employer, for each day during which the failure to comply continued,
or imprisonment in a county jail not exceeding six months, or both
such fine and imprisonment. An individual or an employee organi-
zation whi&h makes an active good faith effort to comply fully with
the injunction shall not be deemed to be in contempt.”

"4, 1f a public employee is held to bg in contempt of court for
failure to comply with an injunctiom pursuant to this section, or is
convicted of violating this section, he shall be ineligible for any
emploPment by the same public employer for a period of twelve months.
His public employer shall immediately discharge him, but upon his
request the court shall stay his discharge to permit further judicial
proceedings." .
"S, If an employee organization or any of its officers is held to
be in contempt of court for failure to comply with an injunction
pursuant to this section, or is convicted of’ violating this section,
the employee organization shall be immediately decertified, shall
ctase to represent the bargaining unit, shall dease to receive any *




IOWA (continued) el
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Injunctive Relief (continued)

dues by checkoff, and may again be certified only after twelve

° months have elapsed from the effective date of decertification

,and only after a new compliance with section 20.14. The penalties P
provided in this s’ption~may be suspended or modified by the court,
but only upon request of the public employer and only if the court
determines the suspension or modification is in the public interest."
"6.  Bach of the remedies and penalties provided by tis section

is separate and several, and is in addition to any other legal or
equitable remedy or penalty.”" .(Iowa Code Ann., 820.12.3-.6).

’

KANSAS

A statute authorizes collective rekationships between teachers and
school’ boards, prohibits teacher strikes, and provides for injunc-
t‘kf relief (Kans. Stat. Ann., §72. 5413- 5431).

Stkikes B

"It shall be a prohibited practice for professional employees or
professional employees' organizations or their designated repre-
sentatives willfully to:...(5) authorize, instigate, aid or engage
in a strike or in any picketing of any facility under the juris-
diction and control of the board of education' (Kaps. Stat. Annm.,
872.5430(c) (5)). .

Injunctive Relief

‘

"Any board of education or professional ed@ployees' organization may
file a petition in the district court for the county in which the
principal offices of the pertinent board of education are located,
for injunctive relief and to restrain the commission pf a prohibited
practice under this section. The procedures for obtaining injunctions
and related remedies shall pe in accordance with the code of civil
procedure, except that the provisiéns of K.S.A. 60-904 shall not
govern actions arising under this section' ¢Kans. Stat Ann.,

872. 5430(d))

(Note: Section 60-904 restricts the use of injunctions in labor
disputes in the private sector.)

N

v KENTUCKY
. . 3
The statutes are silent on the matter of teacher strikes and injunc-

- tive relief therefrom. The statutes also are silent with respect

to collective relationships between teachers” and school boards.




LOUSIANA. [}

The statutes are silent on the matter of teacher strikes and
injunctive relief therefrom. The statutes also are silent with
respect to collective relationships between teachers,and school
boards. '

MAINE -

A statute provides for collective relationships between public
employers and employees prohibits strikes, and provides two
avenues for injunctive relief (Maine Rev. Stat. Ann., 268.961-.972).

Strikes -~

, .
"Public employees, public employee organizations, their agents,

members and bargaining agents are prohibited from...(C) Engaging
in (1) "a work stoppage; (2) a slowdown; (3) a strike...'" (Maine

Rev. Stat. Ann., 268.964(2»).

Injunctive Relief

’ = -~

(An employer who believes that a prohibited act has occurred may
file a complaint with the state labor board. After ingestigatidn
the board may issue a cease and desist order—ed.) '"If after the
issuance of an order by the board requiring any party to cease and
desist or to take any other affirmative action, said party fails
* to comply with the order of the board then the party in whose favor

the order operates or the board may file a civil action in the
Superior Court of Kennebec County to compel compliance with the
order of the board. Upon application of any party in interest or
the board, the court may grant such temporary relief or restraining
order and may impose such terms and conditions as it seems just -,
and proper; provided that the board's decisions shall not be stayetne
except where it is clearly shown to the satisfaction of the court
that substantial and irreparable injury shall be sustained or that
there is a’subgtantial risk of danger to the public health or
safety. In such action to compel compliance the Superior Court shall
not review the setion of the board other than to determine whether
the board has‘acted in excess of its jurisdiction....E. Whenever
a complaint is filed with the ...board...the party making the
complaint may simultaneously seek injunctive relief from the Superior
Court in the county in which the prohibited practice is alleged to
have occurred pending final adjudication of the board with respect
to such matter.... G. In any judicial proceeding authorized by
this subsection in which injunctive relief is sought...neither an
allegation nor proof of unavoidable substantial and irreparable

Fu) injury to the complainant's property shall be required to obtain
a temporary restraining order or injunction" (Maine Rev. Stat. Anmn.,
268968.5(A-G)).

¢ ¢ [




MARYLAND

A statute provides f;L collective relationships between teachers and
school boards, angd prohibits strikes ‘(Md. Code Ann. (Educ.) 81604).
The statute makes no provision for injunctive relie¥.

Strikes\ b ‘
"Eiployee organizations shall be prohibited from calling or directing
a strike" (Md. Code Ann. (Educ.) §l60A(m)). )

L5

MASSACHUSETTS

A sfatute ﬁroéides for collective relationships between public
employers and employeés, prohibits strikes, and provides for
injunctive relief (Mass. Ann. Laws, ch. 130E). .

Strikes

"No public employee or employee organization shall engage ip a
strike, and no public employee or employee organization shall
induce, encourage or condone any strike, work stoppage, slowdown
or withholding of services by such public employees' (Mass. Ann.
Laws, ch. 150E, g9A(a)).

Injunctive Relief

"Whenever a strike occurs or is about to occur, the employer shall
petition the commission to make an investigation. If, after
investigation, the commission determines thgg;gﬁgéfovision of
paragraph (a) of this section has been or is about to be violated, it
shall immediately set requirements that must be complied with,
including, but not limited to, instituting ,appropriate proceedings

in the superior court for the county wherefh such violatién has
occurred or is abput to occur for enforcement of such requirements"
(Mass. Ann. Laws, ch. 150E, §9A(b)).

MICHIGAN
Michigan's publf@Bemployment relations statute provides for collective
bargaining for teachers and other public employees. (Mich. Stat. Ann.
8423.201-.216). Strikes are prohibited. There are no provisions for
injunctive relief against strikes.

Strikes

"No person holding a position by appointment in...the public school
service...shall strike" (Mich. Stat. Ann. §423.202).

[
A-10




. t MINNESOTA

An omnibus public employee bargaining bifl covers teachers -
(Minn. Stat. Ann. §179.61-179.76). Provisions concerning strikes

and injunctive relief are included. Jurisdictional strikes are

prohibited. Other strikes also are prohibited, but the statute ”
provides that failure to adhere to certain impasse procedures

constitutes a defense to a strike. It is not clear from the

statute as to how a court is to weigh the defense.

Strikes

"Employee organizations, their agents or representatives,’and .
public employees are prohibited from:...(6) calling, instituting%‘
or maintaining or conducting a strike or boycott against any

public employer on account of any jurisdictional controversy'
(Minn. Staf; Ann. 8179.68.3(6)).

"No person holding a position...in the sérvice of the puablic RS
¥ schools...may engage in a strike...except as may ‘be’provided in ‘
subdivision 7. ...Subd. 7. Either a violation of section 179.68,
subdivision 2, clause (9), or a refusal by the employer to request
binding arbitration when requestad by the exclusive representativé' a
pursuant to section 179.69, subdivision 3 or 5, is a defense to
a viplation of this-section, except as to essential employees..."
(Minn. Stat. Ann. 8179.64(1), (7)). :

(Note: the referenced subsections concern arbitration procedures.

The referencé to "essential employees'. refers to §179.63, and . 4
evidently excludes teachers ynless it is found that their work

is "essential to the health or safety of the public and the ‘\\

( withholding of such services would create 'a _clear and present
| danger to the hea®th or safety of the public”" (8179.63(11)--ed.)
7 ¢ . [} .

Injunctive Relief

N . ' ’
"Any employee, employer, employee or employer)orgéé}zation,
exclusive representative, or any other person or organization
aggrieved by an unfair labor practice as defined in sections
179.61 to 179.77 may bring an action in district court of the
county wherein the practice is alleged to have occurred for injunc-

tive relief" (Minn. Stat. Ann. 8179.68(1)). (Note: unlawful g ‘

strikes are defined as unfair labor practicds’ in §17%H§8(3), .

(11)-—ed.) : ’ o -
MISSISSIPPI

. The statutes are silent on the matter of teacher strikes and injunc~-
tive relief therefrom. The statutes also are silent with respect ‘
to collective relationships between teachers and school boards.

e A

—
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N— S g -
MISSOU‘I

A Missouri statute provides for collective relationships ‘between |

. public employees and employers, and prohibits strikes.g However
,teachers are excluded from coverage by the statute (Mo. Rev. Stat.
8105.500-105.530). In effect; then”*Missouri statutes are silent” .. =
with respect to teacher-board: collective relationships, teacher t
strikes,_and injunctive relief therefrom.-

-~

2 - , ,

. mn‘!am '
The statutes are silent on. the matter of teacher strikes and
injunctive wrelief therefrom. S ) : ‘<;j' -

. '
The statutes provide for collective relationships in the public «
sector, including scMgols-(Mont.,Rev. Code, 859. 1601- 1617) T\

’ - . . l - < ]
v ) NEBRASKA

-

in ¢ in classifications of school district$ however this Act

18 silent with respect ¥o strikes and injunctive religf (Neb. Re‘.
Stat, §79-1287 to 79~1295). An omnibus act covers af1 teachers, T
inclyding those.covered®by the Negotiations Act after its impasgse .
precedures have been exhausted; the %mmibus act prohibits strikes

and provides, for injuncti%e relief (Neb Rev. Stat §48-801 to 48-838).

A Tezﬁ%;rs Negotiation Act provides for collective relationships

) v - .

ik : ¢
Str'es - ) Q 3 .

Y'It shall be unlawful for any person: (1) to hi ey, dﬁlay, or

suspend the continuity or efficiency of any gvernmental service

...by lockowt, strike, slowdown, or other work stoppage" (Neb. :
. Rev. Stat. 848-821(1)). ~ : ‘ o .-

‘. - .

Iqjunctive Relief . ' o . . y
S ‘ .

’hears’disp' n industrial disputes and issyes orders which
."shall be deemed to be of the same force and /effect as like orders
entered by a district court and shall be enforceable in appropriate
proceedings in the courts of this state’ (Neb. Rev. Stat. #48-419).
Injunctivetrelief is not specifically mentjoned, but it appears to

.k . - . . ¢ ‘ . , .
(Note-~The oggi:us act creates .a Court of Imdustrial Relations which
ute

4)/\\ — a . 1 .
r - . NEVADA

4

‘A nublic éemploye¢ labor_ relations act permits collectfve rblation-
ships-between teachers 4wd school boards (Nev. Rev. Stat. §288.010-.075).
" Strikes are prohtbited and there are provisions for. injunctive relief

o RIS SN 8 R 2

A+12

he purview ‘of tMe Court created by the statute~-ed.) .




NEVADA (continue‘g

Sectioms not gra”nted here define penalties that courts and

.employers can assess i: the event that court‘orders are violated.:
’

Strikes 7 N

‘.
-

"l. The legislature finds as facts:
(a), That the services provided by the state and local govern-— -
ment employers are of such nature that they are not afid cannot
be duplicatgd from other sources and are essential to thé health,
gafety andElfare of the people 6f the,State of Nevada; ’
(b) That thé continuity of such services is likewise essential,
and tReir diaruption, incompatibl%wit’h the responsibility of the
state to its people; and
(c) That every persorwr who enters or remains in the employment of
the state or a -local govefnment employer accepts the facts stated
in paralRraphs (a)‘:ﬁga(b) as an essential condition of his employ—
ment.,

~ 2. The legislature therefore declares it to be the public policy
of the State of Nevada that strikes against the state or any
local government .employer -are illegal" (Nev. Rev. Stat. 8288,230)

' RN

I;Lunctive Relief . \ x4 . %

E]
;ﬁ If a strike occurs dgainst the stat‘e or a local govérnment
employer, the state or local govermment employer shall, and if
a strike is threatened aginst the state or a local govermment
employer, the state or local govermment employer may, apply to
a court of competent jurisdiction to enjoin such strike. The
application shall set forth the facts constituting the strike or
threat to strike.
2. 1f thegeourt finds that an 4llegal strike has occurre;i or
unlesd enifined wiil occur, it shall &njoin the continuance or \ °
commencemefit of such strike. ' The provisions ¢f N.R.C.P. 65 amd ‘%
‘of the other Nevada Rules of Civil Procedure apply generally to
proceedings under this section, but the couft shall not require
security of the state or of any local government- employer” (Nev'. Rev.
-Stat. $288. 2 0).

[ 4

‘ . . L ] '
(Note: one rule of civil procedure requires that ex parte injunc-
tions may not be granted unlesg "it clearly appears from specific
facts shown by davit or by the vgrified complaint that imquiate
and irreparable ury (will ul fore the adverse party.. .can
be heard.! This rule need not f notice is given--ed.)
. ’ s
P K - NEW HAMESHIRE ' -
A statute provides for“®collective relatiOnshipe between public ]
employees and employerS' teachers arte covered. The statute prohibits
strikes and provddes £8c injunctive relief (N.H. Rev Stat. Amn. ch. 273-4).

4

-

/\’;
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NEW msumz (cont:ihued)

An empleyer may respond to a strike by filing a complaint with

- the Btate 'labor board, whigh then can iss n order prohibiting
a strile; obedience to such orders can be ght through the
courts. (N,H. Rev. Stat. Ann. ch. 273-A.6-.7). Pending issuance
of aw order by the board, an employer can see injunctive relief
directly, as shown below.

-

Strikes . ) \

"Strikes and other forms of job action by public employees are
hereby declared to be unlawful" (N.H. Rev. Stat. Ann. ch. 273-A, §&13).

Lgipnctf%e Relief >

"A public employér shall be entitled to petition the superior court
for a temporary restraining ord pending a final order of the
(employment relations board) fo strike or other form of fob action
in violation of the provisioms of this chapter, and may be awarded
costs and other reasonable legal fees at the discretion of the
court” (N.H. Rev. Stat. Ann. ch. 273-A, §13).

/’

NEW JERSEY

A Statute provides for collective relations for public employees,
"but 1s silent with respect to strikes and injunctive relief there-’
from (N.J. Stat. Ann. 834: 13A).

NEW))gxxco, : /

The stjtutes are silent on the matter of teacher strikes and injunc-
tive relief therefrom. The statutes also are silent with respect
to colle®tive relationships between teachers and school boards.

@ ' qt( .,
NEW YO .
, . s
New York's "Taylor'" Act provides for public employee bargaining »
(NyY. Civ. Serv. Law $200-214(McKinney)).. Strikes are prohibited and

there are»prbvisions for seeking injunctive relief.
Strikes ' -

"No bublic employee or eqployee organization shall engage in a
strike, and mo public emplayle or employee organization shall cause,
igsti ate, encouYrage, ot condone a strike" (N.Y.o Civ. Serv. Law
8210(%7¥%cKilney))

4 SN \
.Injunt:ti"e"Religg 1¢ . ,£' o

_\\'o v

"Not withstanding thp provfsions of section eight hundred seven of

«
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. . NEW YORK (continusg) :

Injunctive Relief (continued) .

the labor law, where it appears that public employees or an
employee organization threaten or about to do, or are doimg, an
act 'in viplation of section two hundred ten of ghis article..-.
the chief legal officer of the govermment ‘involved shall forthwith
apply to the supreme court for an injunction against such

" violation. If.an order of the court emjoining or.restraining
such violatipn does not:receive compliance, such chief legal
officer- shall forthwith apply to the supreme Court to punish
such violation..." (N.Y. Civ. Serv. Law 8211 (McKinney)).

¥ - .

~| - NORTH CAROLINA
*
The statutes are silent on the matter of teacher strikes and
injunctive  relief therefrom. The statites also are silent with
respect to collective relationships between teachers and school -
boards. . ’

g » NORTH DAKOTA
A statute provides for collective relationships betWween teachers
- and school boards (N.D.'Cent. Code a15~-38.1). v

'The statute prohibits teacher_strikes, but is silent with regpect -
to injunctive reltef therefrom . .

Strikes

-
[ £ . ~
[

"No teather, administrator, or representative organization shall
engage in a strike" (N.D. Cent. Code 815-38.1-.14).

Injunctive Relief

L3

lb‘%rovisiou,in the statute.

. B . oHIO / . A
The "Férguson Act", Outlaébxpublic loyegq strikes, but makes no
provisions for injunctivt relief. e statutes are silent with
respect to collective latio p8 between teechers and school.

\ boards. = .
Strikes’ ‘ R " -

N . v\‘ ' r:‘\
"No public employee shall strike" (Ohio Rev. Code, 84117.02).
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TR

;-

\

, 08I0 (coptinued)

Ieéctive Relief
No provision in the statute. {
OKLAHOMA

A statute provides for collegtive relatidhships between teachef's
and school boards (Okla. Stat. Amm., 870:509.1-.10).

The statute prohibits teacher strikes but is sjlent with respect
to injunctive relief therefrom. i

Strikes \

e ’ . . .
"It shall be illegal for the ‘professional organization or the
non-profess¥onal organization to strike or threaten tb atrike as-
a means of resolving differences with boards of education” (Okla. '
Stat. Ann., 870:509.8). . ‘ -

( OREGON

An ompibu§>ﬁtatute provides for collective relationships in the
public sectoYt; teachers are included (Ore. Rev. Stat. 8243.650-. 782).
Strikes may beglawful or unlawful, and injunctive relief may be
sought. \ »

Unlawful Strike

P

"No labor organization shall deciare'or authorize a strike of public
employees which is or would be in violation of this section"
(Ore Rev. Stat. §243. 726(4)) '

Injunctive Relief: Unlawful Strike j
[

"When it is ;lleged in good faith by the public employer that
a’labor organization has declared or authorized a strike of public
loyees which is or would be in violation of this section, the
loyg;»may petition the board for a declaration -that the strike
og would be unlawful. The‘boarﬂ, after conducting ‘an investi-

gation and hearing, may make such declaration if it finds that

such declaration or authorization of a strike is ‘or would be unlaw-.
ful...When a lg:or qrganization or individual disobeys an order

of the appropriate circuit court issued pursuant to enforcing an
order of the board involving this section...they shall be punished
aecording. tb the provisions of ORS Ch. .33, except that tHe amount
of the fine shall be at the disc¢retion of the court” (Ore. Rev.
Stat..8243.726(4)).




OREGON (continued)

L]

Lawful Strike . “

"It shall be lawful for'a public employee which is not prohibited

from striking...and who is in the appropriate bargai unit

igvolved in a labor dispute to participate in a strike -after:

(several conditions are met—ed.)" (Ore. Rev. Stat. 8243.726(2)).
- -

Injunctive Relief: Iwful Strike . !

"Where the'strike occurring or is about to occur creates a clefr
and present danger or threat to the health, safety, or welfare
of the public, the public employer concerned may petition the
"circuit court of the.county in which the striké has taken place
or is about to take place for equitable relief including but .
““not limited to appropriate injunctive relief...1f, after heazing{
the court finds that the strike creates a cl and present
nger or threat to the health, saﬁety or wel?gre of the puHIf//(ﬁ
t shall grant appropriate relief. “Such relief shall include .
an order that the labor dispute be submitted to final and bihding .
arbitration within l&ldays of the court's order" (Ore. Rev.’

Stat. 8243.726(3)). !
Yy

. . PENNSYLVANIA C o
e - = A
Pennsylvania has adopted a comprehensive public employee bargq‘bi
law (Pa. Stat. Ann. Tit. 43 8§1101.101-1101.2301 (Purdon})). The.
law provides for authorized strikﬁ! prohibited strikgs, and juris-.
dictional strikes with injunctive procedures speci eé for. each.
— 8

" Authorized Strikes an¢ Ini;ﬁctive Relief

L

"If a strike by public employees occurs after the collective‘

bargaining protesses set forth in section 801 and 802 of Article

VIII of this act have beencompletely ilized .and exhausted, {t

shall not be prohibited unless or until®such a’ strike creates a s

clear and present danger 'or threat tor the health,. safety or.

welfare of the public. In such cases the public employer shail

initiate, in the court of common pleas.of the jurisdittion where
- such strike occurs, an action for equitable relief, ;ncluding

but not limited to appropriate injunctions and shall bs entitled.
. tos relief if the court finds that the'strike: creates’ a ¢lear

‘and ent danger ‘or threat to the health, saﬂ' wéyfnre af

the pub . .Bearings shall be required before reflef 1s grantéd

under this section and notices of the same shall be -served in

_ the manner required for the original proaess with .a duty impOsed ;

upon the court to hold such hearings ﬁorthwith" ‘(Pd. st

Tit.. 43 Dllgl .1003 (Purdom)).




. . R PENNSYLVANIA (continued) \(

v Prohibited Strikes amd Injunctive Relief

"'Strikes by public employees during the pendency of collective
"pargaining procedures sefy forth in sections 801 and 802 of *
Artitle VIII are prohibited. In the event of a strike during
this period the public employer shall forthwith initiate an
action for the same relief and utilizing the same procedures
required for prohibited strikes upder seftion 1001" (Pa. Stat.
. Tit. 43 §1101.1002 (Purdom))” (Note: section 1001 app
. to certain categories of essential personnel, and provideb that
in strikes by such employees "the publd¥ -employer shall forthwith
-initiate in the court of common pleas of the jurisdiction where
the strike occurs,’ an actiop for appropriate equitable relief
including but not limited td idjunctions...''--ed.)

L]

» - L

Jurisdictional Strikes-and Injunctive Relief ‘ )
3 - "Empleyee organization, thezz agepts, or representatives, or public
} employeps are prohibited. fr ..calling, instituting, maintaining,

or conductingga strike.or boycott against any public employer...on
o ._account of any jurisdictional contreversy" (Pa. Stat. Ann. Tit. 43
n 7 81101.1201 (Purdon)). * ¥Procedures are given for petitioning the
iz . lic employment relations board in the event of ‘alleged violations,
‘for seeking injunctive relief in the event a violation is found

T - A b

< : by the board—ed.)

w
-

[

»

. ' RHODE ISLAND

school boards (R I. Gen. Laws § 28-9. 3).

The statute contains ambiguous \anguage on the legality of strikes,
b and makes noyproyiaion for injunctive relief. /\/
.'.1‘i ot Strikeg :. ' “'. : .
’ . .Nothing contained in this .chapter shall be construed to
< accp;d to certified public school teachers the right to stzike"
- *(R.I. Gen. Laws 828-9.3-1). .
.,i’ o &
- , ., * +» SOUTH CAROLINA -
o N * The statutes;are siient oa the matter of teacher strikes and injunc- .
‘tive relief theréfrom. The statutes also are silent with respect to
y ", collective relationahﬂba hetveen teachers and school boards.
‘ 0’ .. . ) . .
. . - Ty . . .
» . . - | R
S . ' A-18
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SOUTH DAKOTA

A statute provid for collective relationships between public
e:iployeta and oyees, prohibits strikes, and provides for
injunctive jelief (S. Dak. Comp. Laws Ann., 83-18).

»

Strikes

"No public employee shall strike against the stat& of South
Dakota, any of the political subdivisions thereof, any of
its authorities, commissions, or boards, the public school
systen’ot any other branch of the public service" (S. Dak.
Comp. Laws Ann., §3-18-10). ° .

Injunctive Religg

“The governing boards of the state and its political subdivisions
may apply for injunctive relief in circuit court immediately
upon the existence of a 8trike or related activities, and the
state's attorney of every county shall have the same duty in
enforcement of the chapter” (S. Dak. 'Comp. Lays Ann §3-18-14).

‘o
N TENNESSEE
statute provides for collective relationships between teachers

‘and school boards; prohibits strikes, and providee for injunc-
tive relief therefrom (Tenn. Code Ann. 849-35).

Strikes

"It shall be unlawlpl for a recognized professional employees
.organization or'i;s representetives .to'engage in a strike.
(Tenn: Code Ann. 849-5508(b)(5)). ' : ‘

-

Injunctive Relief [ Y

"If a striké& dccurs, the board of education may apply to the
ch&ncery court in the county to enjoin such strike. The »
‘}ication shall get forth the facts constituting the strike.
If the court fihds, after a hearing, that a strike has occurred,

the court may enjoin the employees, from participating in such
strike" (Tenn. Code Ann. 549-5509) 3
. ¢ v

- TEXAS | T

The statutes prohibit public employee strikes and collective
bargaining, but make no prov%pions for injunctive relief in the
event of a strike.

. & ~
Strikes .
Strikes | o
, ‘ ,
-4 "It'is declared to be against the public policy of the
' * , ’ .
] A

N a-19
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TEXAS (continued)
é;;;ies (continued) - ; ¢

<

State of Texas for public employees to enngE/in strikes or
rganized work gtoppages againgt the State of Texas or any .
political subd ion thereof" (Tex. Labor Code Amnn. Tit. 83,
85154c(3)).

UTAH
The statutes are silent on the matter -of teacher strikes and
injunctive relief therefrom. The statutes also are silent
wvith respect to collective relationships betwetn teachers and
school boards.

o VERHDNT ’ - ~ o~

Y
There are two applicable statutes in Vermont, and their provisions

“~are not fully compatible. A Labor Relations Act for Teachers

provides for collective relationships, between teachers and school
boards, says nothing -about the legalfity or {llegality of strikes,

, but provides for limited injunctive relief from teacher strikes.

%

-

-

This law can be construed as a "limited right to strike law",

even though strikes are not explicitly labelled ‘as legal or-illegal
(Vt. Stat. Amn. Tit. 16, 81981-2010). In addition there is a
Municipal Employee Relations Act. Certain of its provisioms .
apply o teéachers; these provisions include those which define
strikes as unfair labor praétices, and which provide procedures,
including injunetive relief, in the event of such strikes (Vt.
Stat. Ann. Titl 21 81721-1734). Under the first act it appears
Mat a school board could seek injunctive relief on the claim

that a strike presented a clear and present danger;, under the second
act a school board could seek injunctive relief on the claim that

a strike vas a prohibited unfair laborapractice.

Strikes ) . )

‘No provisions under the Labor Relations Act for’TeachIis.

The Municipal Labor Relations Act: . -
"le¢ shall ‘be an unfair labor practice for an employee organization
or its agents: ..(5) to engage in, or to induce or encourage

any person to qngage in a strike..." (Vt. Stat. Ann. Tit. 17, 81726(b)).

Injunctive Relief

The Labor Relations Act for Teachers:,
"No restraining order or temporary or permanent injunction shall
be granted in Any case brought with respect &5 any action taken

]
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VERMONT_ (continued) . ) -
Injunctive Relief (continued) . . . e

|
. - ’ -
« *.by a representative organization or an official thereof or |

by a school board or representative thereof in conmection with |

, or relating to pending or future negotiatioms, except on the -
~ s basis of findings of fact made by a court of competent juris-
N diction after due hearing prior to the issuance of the restraining
" order or injunction thhit the commencement or continuance of .
(] the action poses a clear and preseant danger to a sound program

of school education which 4n the light of all relevant circum
stances it 1s in the best public interest to prevent. Any
cvestraining order or injunction issued by a court as hervein
provided shall pmohibit only a specific act or acts expressly
determined-in the findings of fact to show a clear and present
danger" (Vt. Stat. Ann. Tit. 16, 82010).

The Municipal Labor Relations Act: . ®

"The (state labor relations board) may prevent any person from )
engaging in any unfair labor practice. Whenever a charge 4s made -

that any person has engaged in or is engaging in any unfair labor
practice, the board may issue and cause to be served upon that
Tt . person a complaint stating the charges and ‘containing a notice of
hearing before the board....(d) If upon the preponderance of the
evidence the board fi that any person named in the complaint has
effgaged or is engaging in any unfair labor practice, it shall state
its finding of fact in writing and shall issue and cause to be ‘
. served on that person an order requiring’pim’Ea cease and desist frém
the unfair labor practice, and to take such affirmative action as.,
the board shall order”" (Vt. Stat. Ann. Tit. 17 81727(a)(d)).

"The labor relations board shall have the power to enforce all

orders and decisions made under the authority of this chapter by
petition to the court of Washington County with equity jurisdiction

(b) Upon filing of a petition by the board, the court may grang s

guch temporary relief, including a restraining order, as it deems
proper pending formal hearing. (c) The sole issue before the court
shall be whether or not the records. of the board and the law

relating themeto support the order..." (Vt. Stat. Amn. Tit. 17 81729).

b . . . VIRGINIA
. The statutes are silent with respect to teacher strikes and injdnc—
tive relief therefrom. However the statutes.qo provide that

’ striking public employees lose their employment (Va. Coffe 940.1.55).

The statutes are silept with respect to collective relationships
between teachers and _school boards.



o5 .
> - : |
S — |

. |

»

WASHINGTON
. .
There is statutory authorization for collective relationships
belween teachers and school boards; however the statute is silent
with respect to teacher strikes and injunctive relief therefrom
(Wash. Rev. Code 841.59). .

w WEST VIRGINIA r

The statutes are s8ilent on the matter of teacher strikes and
injunctive relief therefrom. The statutes also are silent with
respect to cdllective relaticrships between teachers and school
boards. . . '

, WISCONSIN
An omnibus act provides for collective relationships between .
teachers and school boards (Wisc. Stat. Ann. 8111.70). Strikes
are prohibited except under specified circumstances; injunctive
, relief is provided for both prohibited and permitted strikes.

Strikes "
- 9

"Except as authorized under par.- (cm) 5 and 6.c, nothing contained
in this chapter constitutes a grant of the right to strike by any
nunicipal employee, and such strikes are hereby expressly

prohibited. Par. (cm) does not authorize any strike after an injunc-
tion has been issﬁed against such strike...”" (WijE. Stat. Ann.
8111.70(4)(1)). (The material in par. (cm) 5 @nd 6.c defines the
conditions under which strikes may occur--ed.)

-

Injunctive Relief: + Authorized Strikes R

"At any’ time g&ter a labdr organization gives advance notice of

a strike...which 'is expressly authorized...the municipal employer

or any citizen directly affected by such strike may petition the
eircuit court to' enjoin the strike. If the court finds that the strike
poses an imminent threat to the public health or safety, the

cdurt shall, withjn 48 hours of the receipt of the petition but
after notice to the ‘parties and after holding g hearing, issue an
order immediately enjoining the strike, and in addition shall order
the parties to submit a new final offer on all disputed issues to
the commission for final and binding arbitration..." (Wisc. Stat.
Ann. B1l1. 70(7m)(b))

P

Injunctive Relief: vgrohibited Strikes

.

"At any?time\éfter the cotimencement of a strike which is prohibited. ..
the municipal employer or any citizen directly affected by such strike
may petition the circuit c}urt for an injunction to immgdiately termi-

¢
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"WISCONSIN. (comtinued)

Injunctive Relief: Prohibited Strikes (continued) 0.

& . .

‘ nate the strike. If the court determines that the strike is
prohibited...it shall isBue an arder immediately enjoining’ the
_strike, and in addition shall’impose the penalties provided in
par. (c)" (Wisc. Stat. Ann. #111.70(7m) (a)).

\

e

Injunctive Relief: Authorized and Prohibited Strikes

"Any labor organization which wviolates sub. (4) (1) after an injunc- -
tion has been issued shall be required to forfeit $2 per member .- ~ '
per day, but not more than $10,000 per day. Each day of continued

violation constitutes a separate offense"” (Wisc. Stat. Ann.

8111.70(7m) (c) (1) (b)). Vi

"Any individual who violates sub. (4)(l) after an injunction against

“a strike has been issued shall be fined $10. Each day of continued
violation constitutés a separate offense...The court shall order ‘
that any fine imposed under this subdivision be paid by means of )
a salary deduction at a rate to be determined by the coyrt”" (Wisc. . e
Stat. Ann. 8111.70(7m) (c)(2)). :

et

"The penalties provided in this paragraph do not preclude the
imposition by the court of any penalty for contempt provided by law"
‘(Wisc. Stat. Ann. #111.70(7m) (c) (4)). : )

‘ WYOMING

The statutes are silent on the matter of teacher strikes and = !
injunctive relief therefrom. The statutes also are silent with )}
. respect to collective relationships betw‘een teachers and school boards. -
4
| ’ -
|
|
|
l
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A TEACHER STRIKE IN COLLINSVILLE, ILLINOISl'
» .

On August 30, 1978 the Collinsville Board of Education sought
an injunction ordering an end to a strike being conducted by the -
district's teachers. The Board alleged tRat the strike, then in-
its third day, was unlawful and was inflilting irrepayable harm
upon students and taxpayers. At a court hearing two days later /
the teachers' attorney challenged the Board's allegation of irre~
parable harm and the evidence given in support of it. 1In his
summary of the hearing, the attorney told the court that the L
Board had presenéed "not, one scintilla of evidence" of irrephrable
harm.” Nonetheless, the court found that the strike was illegal T
"and that

..the'plaintiff is suffering irreparable harm in that it has
been unable to operate the school system and in that the stu- .
dents of the school district‘are being denied their education-
al opportunities which are guaranteed by the constitution of
the state of Illinois (Order, Collinsville Community,Unit Dis-
trict #10 v. Collinsville. Education Association, September 6,
1978. Herafter cited as Collinsville.)

An injunction was iiued. Subsequent court-ordered negotiation
sessidns failed to produce a settlement. The teachers thereupon
continued their strike. The Board filed contempt motions. How-
ever, before these motions were heard a settlement was ‘reached.
The contempt motions then were dismissed and the schools Opened
The entire stMke had lasted two weeks - o_

Detailed analysis of the Collinsville strike i& warnanted on
a ntmber of grounds. 1Illinois is one of the. .Stateg where the legis-
lature has not adopted any statute.pertaining to teacher collective
bargaining or strikes. Thus a school board, faced with:.a strike,
is left to its own devices to ascertain whether injunc‘;ve relief
" should be sought The courts, similarly, must act without statu-
tory guidance. ' Collinsville also is interdsting because of the
casual manner in which the irreparable harm standard is treated;
on this matter the Collinsville court proceedings offer strong con-
trast to those in Warren, Michigan (Graber, l980a§‘and Butler, ~
Pennsylvania (Graber, l985bi Finally, the,CollinSville strike &
provides a number of insights into theVlimitations of injunctive
relief. 1In Collinsville those limitations were readily apparent.

- ’ . . . ’ [ N
-
The *Legal Setting i - //

‘Collective bargaining is widesBread in Ill4nois school dis-
- tricts. About half of the state's districts operate with colle¢-
tively negotiated- teacher contracts (U.s. Depantment of Commerce,
1979:60). 1In contrast to many other states where collective bar-
gaining is common however, teachers and school boards in Illinois
must proceed without benefit of any statutory guidance on matters
sjich as- selection of representation units, scope of bargaining,

4
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- unfair l#bor pradtices, and impasse protedures. Efforts.to secure
\ adoption of a stagpte repeatedly have foundered~-usually on ,the
.  strike issue. For example, in 1967 legislation recommended by a °
* < Govermor's Gommission was defeated due to labor opposition to the
« bill's strong no-strike provisions (Clark, 1969; Derber). Four
"' * years latet atdther Governor and another Commission recommended
legislation modeled-after Pennsylvamia's Jimited-right-to-strike
law; it too failed passage, largely because of .the strike provi-
_ sions (Goldstein, 1973). \

Contemporary observers df the Illinois scene are ambivalent
(/ about the absance of a statute. On the other h&nd, legislative
silence is blamed for some of the chaos in Illinois labor-manage-
ment relations at the local level. On the other hand, it is
acknowledged that no statute may be preferable to a bad one.

Votez--In a society grown.increasingly skeptical of the law's"
capaclty to resolve social problems, and weary of laws which
often seem to be counterproductive, Illinois' inadvertent "ex-
periment" in rule-less collective bargaining raises some in-
terestfng questions. Why have legislatdrs in Illinois been
unable or unwilling to disentangle the strike issue from the
other issues of collective bargaining legisl ion? (In Cali-
fornia and Washington the legislatures have " lved" the prob-
lem by adopting bargaining ‘statytes which say thing at all
about strikes). Does the.,lack of rules about matters such as
representation and good faith bargaining contribute to the high
. incidence of strikes in Illinois? (To answer this questioggse
- need to do more than count strikes. We need some measure |

' the predicted incidence of strikes, based on information about
district size, population density, industrialization;, and other .
common correlates of strike activity. Better yet, we need a
strike-by-strike analysis of the causes of gtrikes in Illinois °
and other rule-less states, compared with similar analysis in
states which have bargaining statutes. Such studies,. though
beyond the scope of the present investigation, would add to
our understanding of the in/pct of legal rules on social con-
flict).

\ The courts have partially filled the statutory vacuum, parti-

/cularly on the strike question. The leading case is Boaxd of Edu-
7" cation v. Redding 207 N.E.2d 427 (1965, Ill. Sup. Ct.). 1In 1964
the opening of the school year in a small mid-state district was
accompanied by a‘strike and picketing conducted by all thirteen
of the maintenance and custodial personnel. S&hools were kept
operating for several days, despite low attendance, refusal of
deliverymen to supply the cafeterias, uncleaned rooms, and dis-
rupted transportation After a week of this, the Board of Educa—
tion closed the schools and sought injunctive relief.

v At a hearing on September 10 the trial court declined to is-
sue an injunction. Instead the court issued a statement indicatifg
that the parties had agreed that the schools ought to be reopened

' while efforts to reach a settlement were magde. Peaceful picketing

.
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could continue, but it was not to interfere wvith school operations.-
A'néw hearing date was’ set for September 24. \
|

During the period from Septembey 11-24, gchools did operate.
However, volunteer cleaning personnel left *"below standard" clean-
liness, the hot water systemwbecame inoperatig;, principals had to
engage in dutigs other than their usual ones ome deliveries were .
disrupted, and a roofing crew refused to cross the lin&s with the
result that a l2ak "became worse and plaster fell from the ceiling.'
Meanwhile, "no settlement was'reached

4

. At the September 24 hearing the trial court- evidently took .
seriously gthe traditional equity stan%frd reqeiring a finding of

%
IS -

irreparable harm before issuance of a inJunction The court found
that the Board had failed to show that the difficulties it was ex-
periencing amounted to irreparable harm,- and the Board's o

'

- was dismissed. Thus, momentarily at least, it appeared that utili-
zation” of the irreparable harm standard might limit the issuance of
\ " injunctions in Illinois school strikess-or at least school custo-

dian strikes 7

However, the Board of Edqcatlon appeale-.contending that the
strike and picketing interfered with its CopSdirutional duty to
provide,"a thorough and efficien;}system ’ ee"schools” (Redding,:
1965:2407). The Illinois Supreme Couft, that the "universal
view" that "a strike of municipal employe . any purpose is
illegal," ruled in favor ¢f the Board (Re BN 965:2408) . ggthorf
ity was cited from throughout the nation; Fom cases involving
several categpries of public employees, , rt particularly
cited City of Pawtucket va Pawtucket Teachér's:-Alliance, 141 A.2d624
(1958, R.I. Sup. Ct.). which held ‘that teachers were "agents of the
state government and as such exercise a" portionngf the sovereign

power.... It has been generally held that pemsons exercising a
' pOrtion,of the sovereign power have no right to strike againsg,the
government..." (Pawtucket cited in Redding, l965:2409):

court went on to nate that. the Illinois Constitutioft demanded the
provision of a thorough and efficient system of schools, that state
employees had a duty tq refrain from cdnduct which would render
schools less thorough and, efficient, and that strikes were a "di-
rect contravention of such duty" (R eddiag, 1965:2409) .. ‘ -

. The Suprefie fourt,also said that the.custodians' strike had
"impede¢ and obstructed (and) ..adversely affected” the schools, in
these terms: -

2 ,
The physical plant and its proper maintenance are important ad-
juncts in .furnishing education. Heat, sanitation, proper build-

- ing repair, the regular aftendance of pupils, keeping within
budgétary and tax limits, "dnd keeping teachers and administra-

. tive personnel free from matters which distract them from their
educational tasks, are,all matters which-are essential to the
efficient operation.of 4 school and to the fulfillment of its
paramount purpose of educating the children of this State. Also,
due to the very nature of the community unit district, providing

» + -
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transportation and lunch for the pupils has become an integral

part of the education scheme by which the coeifnds of the con- .

, stitution are met. The uncontroverted proof In the.tecord ‘here . u

‘ -shows that the normal functioning of the plaintiffs’' schools.
' . has been impéded and obstructed by the strike in all these re- - .

. *  .spects, and serves to demonstrate the wisdom of the majority . .
; rule that a strike by public empléyees is illegal (Redding, : ' ‘
; 1965:2409). . *

The court then yent on to foreclose. a possible.claim that it might be .
possible to distinguish essential“ services from others:

We detect in defendants arguments a-suggestion that 1egal : ~
sanction should be given to the gtrike in this case because
the striking employees offered tosperform essential sani-
tary services, because the union has given deliverymen per-
mission to cross the picket line.... These circumstances
¢an be of little comnsequence, for the fact remadns that an
important governmental function is nonetheless s€11, being
, impeded and adversely affected as a resulf of. the strike
) o What is more, to be thorough and efficient, school opera- P
tions cannot depend upon the choice'or. whim of its 'employ-
ees, or their uniony or; others, but must necessarily be* =~
’ controlled only by duly constituted and qualifiedrschool .
- officials Accordingly, and in conformity with the vast . .~ .
' weight of authority, it is our opinion that the trial court
< e erred in its refusal to enjoin,the strike (Redding, 1965: .
. - ‘2409)
o .
dding has been séverelyycriticized on both iegal and practicai .
grounds. One’'articlée blames the courts ‘for 'the mess in the public
. employment relations"; an- "imperial judiciary” ha# employed "contrived )
and hollow legalisms" reminiscent of the private sector beforg New ~
. Deal legislation (Feldman, 1977:620). Feldgan.cites Redding as the
- prime’ example, and questions the ''legalisms" on which the case rests.
Equally vigorous criticism has come from attormeys engaged in labor-
management telations. One labor attorney characterized the Redding *
decisioh. as "unrealistic" for it failed to address the conditions ol
precipitating strikes, limited the courts' use of equity powers to L
fostef settlements and increased the prospecteof discontent in the

workplace (Leahy, 1967). ward Miller (1969) likened the world of . :
Illinois labor law to that of Alice in Wonderland, pointing out,’ t
' that injunction procet gs could lead to public disapprovalof the <. X
" employer, and that .enforcing an injunction was a precarious énter- . Lty -

prise at best. Said Miller (1969: 229 ; "The*strange.dreamworld in
B which wegare now- living may well become a nightmare." Goldstein o
(1973:385), in ¢ similar vein, noted that labor disputey tended to CL
9. be determined by economic and organizatiqpal muscle not rules of :
«law.

DA A staff member of the Illinois Association of School Boards
(reflecting his:personal views rathier than the official views of
-the I1.A.5.B.) cgnfirmed these analyses. - He said that while injunc-
tions clearly can be obtained by boards, it- usually does not pay to

‘- .
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éﬁt them. A major problem, he said, is that the courts are likely
to try to engineer a settlement. Another problem, he said, is that
judges, as generalists do not understand the special circumstances
of school labor disputes. (The generalist role became clear one day
in a visit to the Madison County courthouse, where thedﬂéjge whd had
presided over the Collingville injunction proceedings #as, on this
occasion, dealing with traffic violations.) Furthermore, even with
experienced judges, there are many ways that a teacher association
can evade or delay the impact of an injunction. The teachers! posi~.
tion is enhanced by their access to labor law specidlists associated
with the statewide teacher association. Particularly in cases where

~ local school boards depend upon local attorneys who do not specialize
in labor law or school, the school board can "get‘burned" by seeking
‘injunctive relief in a teacher strike. His advice to boar§s: do not
seek an injunction. However, he acknowledged that school hoards have a
great deal of autonomy on such matters, and that to many, of them
infazctive relief is an attractive possibility (Interview, Board
source.) ) "

Redding, of course, is not the only precedent that structures
injunction proceedings in Illinois. Other cases provide skilled de-
Fense counsel with justifications for delayirng injunction proceed-
ings; these casés can-be used te bury an unsuspecting plaintiff in
unanticipated procedural problems. There are, for example, cases
which limit the availability of ex parte relief. Others address due
process requirements-regarding notice to adverse parties (Rendleman,
1973; Schiller, 1971). The-problems associated{with enforcing an
injunctive order are exceedingly complex (HalliL:ﬁ, 1969). A com-
prehensive revfew of injunction practice is neither necessary nor
practicable here; sub{équent analysis of thesCollinsville case will
illustrate the point. ’ ’

Note--In a sense, appellate cases have a misleading allure.

A board member who hears about Redding may conclude that the
road to injunctive relief is both straight and sure. But it

is not. Scores of other cases have a bearfng on the injunc- «
tion proceedings, and may ensnare the action {n upanticipated
ways. Thus a factor.in thke limitations of the law may be that.
a client simply underestimates the difficulties of attaining
-an objective through litigation. . .. 4,

~ -‘v
.

The Social Setting . ’ X

1Y
’

"Metro-East''~--the Illinois portion of metropolitan St. Louis--
is a heavily industrialized area. Steel plants, refineries, rail-
road yards,, chemical plants and other manufacturing enterprises
provide employment for tens of thousands of workers. Pro-layo:
sentiment is strong and school districts in the Metro-East area
have .experiericed numerous teacher strikes. For example, in the East
St. Louis district there were five strikes in the period 1964-70;
the 1970 strike lasted for 60 days (National Education Association,
1969; National Education Association, 1971). Striking teachers !

. sometimes elidit community support. When a 1975.strike in Cahokia
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lead to contempt findings against teachers, parents -took up ‘the
teachers' picket signs, protesting the Board's failure to nego-
tiate a settlement (St. Louls Post-Dispatch, October 27, 1975).
In a 1978 strike in a district adjacent to Collinsville, a‘n¥ws-

paper poll showed considerable ambivalence gbout the propriety °*

of teacher strikes and about .the desirahility of effoets to.en- ¢

\ join them (Edwardsville Intelligencer, August 31, 1978). Thus
school boards seeking injunctive réiief may not fimd that the”
community environment provides ¥ clear mandate for decisive éttipn.

P ]

Collinsvilde, on the fringe of Metro East, is situated on
the bluffs overlooking the Mississippi River flood plain. . First
settled in the mid-nineteenth century, the town developed as a
commercial and residential center serving both the farmland to __
the north and east, and the& manufacturing complexes ‘to the “south
and west. In many respects Collimsville retains its identity as
‘a small town (current. population: 19,000), but it clearly is an
integral part of a majotr metropolitan area: (Southwestern Illinois
Metropolitan Area Planning Commission, 1973). Main Street is
-lined,with! ghops and stofes--some reflecting the era when the
‘town was largely selfwcontained, and others representing marketing

enterprises common to the metropglis. One small building along - : ~

Main ‘Sereet houses, in the front, a notary public who dispenses
licenses and other forms that state gevernments provide for their.

citizens.” Behind the State Office is the.office of attorney John : ’

Leskera. One of his any clients is the Board of Education of .
Community Unit District #10. ////

The school district sexves Collinsville another smaller town,
and several square miles of unincorporated semi-rural land, An $11 -
million annual school budget'supports an educational program for
7200 students in grades K-12. The students are enrolled .in 16 °
schools staffed by dpproximately 380 teachers (Madison County School . °
Diqat&ory, 1977:12, 50-62). One of the teachers is Board attorney .
Leskera's wife. Her role as a striking teacher later caught,the ’
eye of the loca]l media, and undoubtedly constrained dinner-time
cohversation in the Leskera household. But it had no-apparent
effect upon Leskera's enthusiastic pursuit of injunctive relief.

Another of the. certificated employees was, until the summer of 1978 o

the legendary Vergil Fletcher. In.hi 32-year career as a basket- ' -
ball coach he repeatedly took his teams to the state tourpaments; ///C,
the Collinsville "Kahoks' were known and respected throuZZout

Illinois. Fletcher had officially retired at the end of the 1977~

78 school yeénf'but he was interested in returning as a part-time:
athletic director and doaclf. That created a problem for the Board.
Part of the problem was that there' was substantial community senti-
ment in’'favor of retaining Fletcher but retention could create
problems in treating similar reguests from.other retirees. Another
part of the problém was that Vergil .Eletcher's wife was a member

of the School Eogrd. The issue was to’ come to a head at the Board
meeting of Augu:t/2é, 1978=-~the ;same evening that the Board had to
.consider what to“do about the teacher strike which started that

day. , . . ,
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Included among the seven members pf the 1978 School Board were ‘
"a retired school Superintendent, Q'teacher formerly employed in
Collingville and currently teaching in‘a neayby district, a union®’
official in a steel plant, a nursery school director, and an offi-
‘cial in a defense agency. By all accounts, the Board was 'a highly
. contentious one. Elections had been hotly contested; recounts
. were demanded in 1976 and 1977. Votes were not unanimous. In fact,
/‘, following the 1979 elections, the Board deadlocked on selecting
its own officers. Seme Board members were publicly and bitterly
critical of tHe Board. During the-strike, divisiom§ within the
Board frequently were apparept. Amdother feature of the Board,
acgording to the local press, was its proclivity to get involved
in the day-to-day management of the district. That too was apparent
in ;Z; .negotiations which preceded the strike and in the strike
f

itseff, . for the Board declined to employ or designate a profe531onal
neg iator, ghe Board was its own negotiating team..

Facing the Board during‘bargaining-sessions wad the negotiating
“team selecteq by the Collinsville ‘Education:Association, which
' inoluded more than 807 of the district's teachers. Like other af-

i

\ filiates of the Illinois Education Association, the C.E.A. had access ,
to the substantial legal, organizational and bargaining resources N
of the I.E.A. R
r'd

The previous history of negotiations in Collinsville reflected -
a pattern of conflict. There had been a one®day strike in 1969
and a five-day strike in 1970 (National Education Associarion,
1969; National Education Association, 1971). A two-day ‘strike ia
1976 was .accompanied by cdurt action. Attorney Leskera filed a
" request for injunctive relief the moment the 1976 strike began--
before the Board officially authorized the filing. Léskera later
\ » explained that he would have asked to have .the petition dismissed
— had ¢he Board not wanted injunctive reiief. The court delayed a.
/‘ / hearing on the request, but evidently the truncated ceourt proceeding
helped precipitate a settlement, for a contract was agreed upon
o before further court action wap taken. The significance of the
* //, 1976 court action was, seen in différe ways by different parties:
. . One Board source reported that he dt) t that the act of going ‘
"+« to tourt had spurred' a settlement. t»anonher Board source was .
disturbgd by what he said was the court's unwillingness'to act
decisivgly and promptly.  And teachers.reportedly resolved’not’
to be §ntimidated by court action im the future (Interviews).
'

Prelude

Negotiations for a 1978-79 contract ‘began in July,, shortly
after the voters rejected, for the second time, a proposed hike
in school taxes. By the time the strike began, weekly negotiating
sesgidns had resolved many issues, but the teachers and the Béard
were far'apart on the findnctel package. The Board offered a total
of $227,000, including a $500 per teacher raise from 1977-78. This

\ \ -
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the teachers sburned, clajming that they would have received| aver-
age increases of $470 under the old contract, and that a $3¢ per

‘teacher increase was wholly unsatisfactory in wviewy of increased

costs of liying. . On August 27, after the Board refused to increase
its offer, the teachers voted to strike. *

On'ﬁonday morning, August’28, pickets were posted.” Only 32
teachers reported for work. School bus runs were cancelled, and!6900
of the district's 7200 students did not gd to school. The strike , :

. to file ptohptly and to press matters agalnst any teacher violating ’ ‘

August 28: The Decision to Seek Iffunctive Rilief
" The Board met in special session dn Monday evening. The ses-

sion was to consider tBe Fletcher issue, adopt the annual budget, '
and act upon a resolution authorizing injunctive relief. Violet

Fletcher was absent. About 200 spectators were present gt the ' .
meating, plus mobile units from St. Louis' three major TV stations.
Informal chatter”™in the crowd indicated that the Fletcher issue

was as important as the strike. \

Board members'emerged from an executive session at 7:50 P.M.
After a‘pointed comment about the amount allocated for teacher .
salaries, an annual budget was adopted. Then there was a 20- .
winute discussion about the resolution authorizing court action.
against the striking teachers. Attornéy Leskera addressed the
Board, noting that the decision to ‘seek court relief was a policy ‘
decision. He said that the taxpayers had paid for services they )
were not receiving and that the strike was illegal.' He expressed
confidence that the court would emjoin the strike and compel the "
teachers to return th work. At the direction of the Supegintendent
he already had prepared papers for filing in court, and was prepared

the court's order.

Question8 from the Board followed. Would the judge push ne-
gotiations? 'No," said Leskera, ''that isnt hiS'function. The
position of the judge is to enforce the law. " The law says no strikes.
He'll tell the violators to return to work. Violators will be- o
penalized by fines’ or jailing.¥ Must the suit be filed immediately?

No, it could be done at the direction of the Superintendent. Would
the cdurt issue an injunction? Leskera acknowledged that there

. had been some doubt about it two years ago, but that now the law
was cleag: an injunction would be issuded. K If the teachers were

acting illegally, why was it nécessary to go to court? Leskera
explained that the teachers had a duty vis-a-vis the. taxpayers,
and a court could order the teachers to perform their duty. Would
the teachers return to work if ordered to do so? (Here there was

. muffled laughter from the Spectators, most of whom appeared to be

teachers ) Leskera, noting the laughter, commented about lack of
respect for ' the law, and said that it 'might be ‘easy to say that
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"I don't have to live up to™he law," bit that levity would disgp-
pear in the face of an-actual injunction. Leskera urged ‘unanimity
upon the Board, saying that would be important to show the courty
that the Board was united. ’-

But thé Board was not united. Following a reading of the

‘resolution moving initiation of a suit against the C.E.A. officers,

the C.E.A. itself, "and any or all others, actidé with them," a
roll call vote yielded four Ayes and two Nays. .

Note--A fundamental precept of the literature on teacher-
board bargaining is that the board must maintain a united-
front. However the literature says 1T¥tle about the sig-
nificance of board unity concerning court actjon. Offi-
cially, a board spéaks with hut one voice, and hence it
shguld not matter, legally, that there are dlssenting
voices. But the courts, as institutions, are particularly
sensitive to matters of unanimity and dissent, and it would
be surpr151d§ indeed if a court was unaffected by dissension
. among _plaintiffs (or defendants). Unfortunately, we have
no evidence on this point from Collinéville. But there
are several indications that the Board also was divided
. on the contract issues. Evidently some members were willing
to go further than others in meeting the teachers' demands:
If the judge knew th#s, (and he surely would have been told
+ by one attorney or the other), ‘he knew he was confronted
by a divided plaintiff party and by defendants who were
- displaying considerable solidarity. Under those circum-
stadces, assuming judicial neutrality on the contractual
issues in dispute, a very simple politlcal calculation woudd
indicate that the teachers expected an eventual breakthrough
— i'n negotiations. Indeed, the teachers were taking care to
point out that "some progfess" was being made .at .negotiation
sessions. Thus, Af the court used something akin to a
"calbulus of consent” it would have anticipated teacher
defiance of an injunction which would deprive them of the
negotiation breakthrough which they anticipated. Thds,
it would have made political sense for thé court to press
negotiations and to delay enforcement of an injunction in
order to reduce the probab#lity of having to address the
contempt issue. .

»

There remains the question of w __z the Board divided
< on the decision to go to court. Available,evidence points
toward a variety of non-exclusive explanatigns. One en-
phasizes the personal backgrounds of Board members. One
of the 'Nay'' wot®es was a teacher (in another district);
the second was a labor union official. The use of a labor
« injunction could hardly have been palatable to these indi-
viduals. In addition sentiment may have been divided about °
the efficacy of seeking court relief. In the 1976 strike
it had appeared t?at the court might not be too helpful,
and there,was the distressing experience of nearby Cahokia,

( 3
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where contempt procegdtngg,recehtly had proégced parent
demonstrations against the Board. There was another matter,
guggested to us by a district administrator: it might be
more profitable to take a .strike than to Seek to Zréak it. .
.- Surely this proposition could have divided the Board.
Finally, there were.the negotiations themselves;, which oc- ’
casionally displayed some progreds. As Board President
Jenkins remarked after thg August 28 meeting, the Boagp
would delaylﬁ;ling court papers "if we're making progfess.
fNone of us really wants to use it' (St. Louis Post-Dispatch,
August 28, 1978). The impression of a "reluctant plaintiff"
is inéscapable. Would a court be inspired to move swiftly
and decisively in favor of‘suph a plaintiff? ’Probably not.
- : €
The Board had one more chore to atté‘d to. "Would Coach Fletcher
be re-appointed? An executive session was held, and tMe crowd
waited in anticipation. Finally aispokesgerson emerged. . The Board

-was not united in its view, and S0 no action would be taken. That

decision surely cost the Board some of the community Support it
would need in the wmidst of a teacher stxzike. p
Note--Here the matter of '"contextuality" is particularly
apparent. -Public relations efforts,by school boards play
. a key role in the outcome of many strikes. In nearby
Hazelwood, for example, Board success in-holding out
against teacher demands -appears to have been attributable,
. at some measure, to the Board's public relations efforts.
(Colton, 1980b). But Collinsville, which had to address
the sensirive Fletcher issue at the same time as it ad-
> drégbed the tkacher strike, losg ground with some segments
of the.communify just as the strike began. While it is
impassible to disentangle the interactions’ between -the ‘
Fletcher isgue and- the str:ggi it is noteworthy that the

v

‘Collinsyille Board did not oy major community support,
and that it yielded substapfially ) disputed issues in
order to end the strike. '

L4 .
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Getting to Court: August 28-31
i . »

4

_ Evidently the negotiating session following the August &é Board
meeting made some progress, for anoéhﬁr session was scheduled -for
the next night. No request for injunctive relief was filed on Tues-
day,.August 29. However, the Tuesday evening negotiation session
ippears:to have béen unproductive. Spokespersons for both —sides
took hardline positions following the meeting. The Board reiterated
its contention that it had no further money to offer, that the
teachers' were unyielding in their demands, and that teachers who
reported for work would be paid (and, implicitly, those on strike

" would have their pay docked). Thus, said the Board, it would go to

court. For their part, the teachers indicaﬁiﬁ that the Board would
have to boost its offer considerably and that the teachers would

L}
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- dyly- consider what to do in' the event that an injunction issued.

. No talks were scheduled for Wednesday.

was
was

Shortly after noon the Board S papers were filed, and a hearing
set for Friday at 1:00 P.M. Another long negotiating session
held on Thursday; teachers reported that Some progress had been

made. But again.there was no settlement. Thus on Friday, the fifth

day
day

" without notice. i ' .

. rather #han to preserve conditions. . ' ‘ ,

of the strjke, the parties and their attorneys finally had their >
in Zourt. .
the-—Historically, part.of the reason for manégement s
success in using labor injunctions has been the capagity

to act swiftly and without prior notice. _But in Cofgins—
yille the strjke was five days old before ‘an injunction

was issued. y? A previous Note indicated that the - ¢

Board's, own enthusiasm for’ injunctive rel%gf was limited,

and*that probably contributed to a delay in the‘final - .
decision to file papers. In addition the negotiation |

' sessions were producing tantalizing signs of progress—- J |

not enough to-achieve settledent, but: just enough to sug-
gest that an absolute impasse had not been reached. Some
staff members believed thgfwBoard members felt that.a’few
days without pay would add to the pressure on teachers.
But delay is a mixed blessing. In an effectively-led . 4
teacher group;—dvley can increase the members'.determina-
tion to get some sort of satisfactory. settlement for their
troubles. Further, a new settlemerit issue. is ingroduced
by delay--make-ufl days. Teachers also could use delay to
try to mobilize community sentiment against“ehe Board. '

There was, in addition, a two-~day delay caused by -
court procedures. Ex parte injunctions .rarely are issued
in Illinois. Although the Complaint prepared by attorney o
Leskera requested ex parte relief, his informal ithquiries ;
had, by August 28, persuaded him that such relief would . ,
not be granted. Notice would be required. Moreover the / e
teachers' attorney had taken the precaution of informing ~
the Board's attorney of his office and home phohe numbers, ’
86 that there could be no basis for.holding a hearing

- ¥

N Whatever the cause--a hope that negotiations might
jield settlement, a desire to avoid litigation, notice  « .
requirements~~it is clear that delay greéfly weakened the '
traditional bases for the effectiveness of labor injunctions.
Surprise and precise timing permitted classic labor injunc-.
tions to disrupt strike planning at critical moments, and
thereby disrupt strikes themselves. However in Collinsville,
by the time the injunction request was heard-in court, the
strike was a week old, and thel\task of the court was to
restore the pre-strike conditions, i.e. to change conditions,

L
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*  'Ihé Issues Before the Court: Adgust 30 < September ly .
P R . -
v + In its Complaiét ‘the, Collinsvillg Board ndmed as defendants
. the Collinsville Education Association and six individuals--the’
C.E.A\ President and fivé’ members of the negotiating team. These o
8ix, said the Complaint adequately represented the ‘teachers whose

actions wegpe to be enjoined. The text of the Complaint went further: -
it "joined‘ as.parfies defendant Hereto" (Complaint, Collinsville, 1978)
.t all the members of the C.E.A. and ‘persons acting in concert with

77 ‘them.. The language went -on to indicate that a class action was '
being undertaken by the Board. Subsequently, as we shall see, the
') ‘class’action approach ¢on€ributed to a delay in proceedings.

The actions complained of were q@ite'straightforward: the
teacHers were unlawfully striking 2nd picketing instead of reporting
to teach on properly scheduled school days. Conséquently the educa-
tion-of pupils had been "interrupted, impeded and interfered with"

o (the language of Redding), and students and taxpayers were beiqg )
ir eparably harmed: 4 .

.(A)s‘a direct consequence of defendants’ actigns...
the students of the school digtrict are experiencing
irreparable harm in that they are being denied the educa- :
tional opportunities guaranteed’by the Gonstitution ‘to
R all children of the State of Illinois.. Futhermore the *
’ ,taxpayers of the schoo%-distri%t are experiencing irrepa- . )
‘ ' rable harm in that the district is losing substantdial
sums in State Aid which the district would otherwise

. receive...(Complaint for InJunction Collinsvilie, ' Lo
‘ August430 1978) . .
) , ’ " ~ . ) ’
‘8 ' Nethihg further was a}ieged about‘*irreparable harm, and there were

no accompanying affidavits or exhibits supportfng the allegation

Not everyone shared the view 'set forth in the Complaint The
‘day ‘before the court hearing the Collinsville Herald editorially-

- " criticized both parties for gairing to reach a settlement. Howevér
the strike was hardly a disaster:
{ ™ E

School openihg isn't in the same class as police or fire
protection, er,.sever or power service, or even tele-
phones Af ool doesn't open, Junior stays heme. - That's
just the same as it was in Jul There is a certain agount
of inconvenieng® to the publicoand thg child is deprived -
y of some edugdtion. Perhaps deferred would be a better way -’
L . to describe it, Still it isn't a health or safety emer-
e : gency The town'will go on (Collinsville Hérald, August 31,
° ( 1978:2) , R < -

The Herald also thought that the financial harm was not too gteat

»  Under recently adopted rules for calculating the. state aid apportion-
ment, 3t apsgﬁ?ed that the district would realize a net gain of about
5739"for ead day not, made up Board President Tém Jenkins apparently

»
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shared .that view: according to'tha local press he indicated that
.lost days would not hurt the district very much on financial grounds.
~Such views were in marked contrast to those in the Board' s -petition.
: y
In preparing his defense, teachet attorney Robert Deffenbaugh
chose a strategy of delay. "’ Thus virtually everything in the Board' s
fomplaint was challenged. In addition to setting forth allegations
of technical defects ip the Complaint (e. g improper service,
improper authorization) the teachers *Answer asserted that a
class action was not proper, that picketing was a con-
stitutionally protected activity and henece not enjoinable, and that
"the Plaintiff Board has failed. to allege sufficient facts in its
Complaint to show that it will suffer irrgparable harm if ‘a temporary
restraining order...is not issued" (Answer, Collinsvillea l978) - Y
Note--The contrast between trial ‘and appellate proceedings -
‘1s ny ngficeable. The reader of appellate opinions enjoys:
. the privilege of dealing with only a fyw issues-—clearly
focused, well-argued; and finaldy decided. At the trial
‘court level there is great clutter and complexity. Plain-
_tiffs®ate inclined to introduce as many argupments as pos-
sible in favor of their position, and the defendantyg' inter-
est is served by *maximizing the number of allegation$ dis-
.puted.. In the Collinsville ca®e, our untrained yes detected
*at least these potential issues in the pre-triafsdocuments

Y. Venug// was the court sufficiently unbiased to hear
' the case? %
. ’ ‘
2. 'Notice: had the defendantg received proper notice of
! their status7
. - o >
- 3. Class Action: did the named. defendants adequately
represent the group of people who#f actions the Board'
SOught to enjoin? .

LY.

4. Authorization: was the Superintendent permitted to
: file on behalf of the Board7 .

5. Irreparable Harm was the strike causing irreparable'
€ harm? 4 ‘

- ,

+ 6. Damages: were there damages, and if so, what xere they?
3. th‘the C.E.A. liable for damages, if any wvere awarded7
S
, 8. Was picketing a constitutionally protected activity? '
9. Were there otHer legal remedies available to the Board?

In additiou to these matters, there were implicit ,issues in
the pleadings. e.g., the nature of the Constitutional guarantee

e 20
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' . to, students, agd the presence or ‘absdnce of gaod faith
bargaining by'either party. Still other issues would *

¢~ be brought up orally. Would binding arbitration be accept- .
able? Wopld the'court order negotiations? The judge's "
decisions to igmore or treat such issues could-~-and did--

X decisive!!?affect the course of the infunction prg;eeding
o

@ v

The Hearin37 September 1

5

. The hearing was held before Circuit Court Judge P. J 0'Neill.
0'Neill, a former Assistant - State's Attorney, was elected to a judgdz
ship in 1977, four years after entering the legal proﬁe?sion

, ,
. Note--Both sides agreed that the identity of the judge was -
all-important in ad njunction proceeding A'representa-

. tive of the distr};t?recalled the experience of 1976:

"(T)he judge who was' involved was a judge who'd
" come up from representing a number of.unioms. '
- " And it was obvious that what he intented ¢o do was
- .o stall until (the strike) was settled. ¢And with.
»that, we saw the handwriting on the wall. I sup- .
. pose that if (other districts) have failed to ’
get...the injunctive orders, it {s not so much
that they.have §§iled to do what they needed to
do from the legal point. of view, but rather have
failed to get the kind of judge who'ggwilling to
enter the order....(The) problems that I've heard
,about in the state where school districts have o
been denied the injunction or where they've been !
. put off unmercifully has to do not so much with ’
.the fact that the attorney for the board is not
prosébuting it diligently, but rather the court

+

¢« Board Source) - , Q.

putting (action) 9ff,Pthat ypu could be denied
ang@njunctions order a mos*er)\ (Interview,
14 M )
Evideneiy the teachers held a Similar view of.the impor-
tance of the judge. THe teachers' attorney prepared a
‘ Change of Venue motiod and then urged, local C.E.A. per-
sonftel to learn what they could about the' Judge to whom

the case had been assigned. C.E.A: inquiries evidently

‘k did not yield wuch information about Judge 0'Neill and

"s0 the Motion to Change Venue was allowed to lapse
\

The point here is that a judge apparently has a great
deal of latitude'in Illinois. With respect to labor in- L,
‘junctions, personality and philosophy and politics may be
more salient than laws. Litigant's approach to the court,
and their responses to the court's ruling, ap* to be ‘
heavily influenced by their views of the judg :

-

14
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n is: how does a judge decide? \
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) The hearin'g began about 1:15 P.M., and lasted for two hours. =
Deffenbaugh s primary goal was to delay court action, for it was
likely” that the feachers sooner or later would 1lbdse on the main
legal issues.  His goal was to buy time which the teacher#ould
use to negotiate a settlement. A further goal was to weaken the
expected court Order as_much as possible, and to attach to it con-
ditiops which would force resumption of negotiation. Leskera's
goal was to secure an injunction as speegily as possible, ;jﬁhout

i conditions. Thus the hearing had a somewhat odd character/ for the

attorneys' seemed more interested in pursuing their own goals than
in disputing -gach other's contentYons. Positions were taken, but
fey, issues vere dir7ctly confrontedb

9 bd

‘At the inception of the hearing Déffenbaugh ‘presented a Motion
to Dismiss, and then addressed the court about the issues raised
in the Motion. The class action aspect of the case drew the most
comment. - Deffenbaugh-pointed out that the number of teachers in-
volved was it large enough to justify a class action and that
individual teachers were differently situated with respect to the
strike: <“some were sick; some were not members of the bargaining
unit; some were tenured. In any event rank and file teachers were -
not represented before EE; court, for he (Deffenbaugh), was repre-
senting onlysthe six named defendants and the C.E.A. as an organi-
zation. Deffenhaugh.then recited other objections to the Board's
Complaint. The picketing which the Board sought to enjoin was &
constitutionally protected activity. Facts to support an allegation
of irreparable.harm were not presented in the Complaint. There
was a remedy at law, and hence injunctive relief was improper.
Finally, he said, there were procedural issues concerning the form

' of tie Complaint.

, . » . .

-

Leskera tesponded briefly. The hearing, he daid, 625 a cour-
tesy to the teachers; the strike could have been enjoined ex parte

.(a point which Deffenbaugh contested). The real matter before the

court is a simple-ond: the teachers were striking illegally.

* Deffenblugh responded by noting that it was not enough to 'cut
through” by simply saying that a strike is illegal and hence en-
joinable. The plaintiff must demonstrate _that, irreparable harm will
result 1if an injunction is not issued. All that the law required,
he said, was 180 days of school; there was nothing sacred about the

- 'Board's calertdar. It would be necessary to show that the change in

calendar created irreparable harm. Deffenbaugh then referred to a
prior case "in Champaign last year" where a court had withheld
injunctive relief becalse the Board had not shown that a calendar
change created irreparable harm.

_ Note--Our subseqyent efforts to track down this case bore
no fruit. Evidently no Order or Opinion was issued, an

“the case apparently occurred in a setting where there was
no newspaper' coverage. We were not able to obtain an exact
identification of the parties in .the case, or the name of

“ \ ‘. .
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the judge involved. This is not, of course, to suggést
.that the.case was fictitious; we do suggest that the legal f
system, de&pite its deserved reputation- for easy retrieval -
of court decisions, does not always yield itssecrets,
We are unable to ascertain whetherMur inability to locate

the case reflects our-limited legal research skdlls, or .
the absence of a record wilch could be preserved, or, ° '
possibly, simple irﬁign cance. ’ g '
. Ju‘ge 0'Neill, unpersuéded b offenbeugh 8 arguments, denied .
tde Motion to Dismiss. The hearing egan. Through testimony elic- J \
‘ ited from hif\witnesses, Board" attorp&y “LesKera developed information )
necessary to sdtisfy the Reddimg st ard. Superintendent Renfro .
3 stated that during the four pre 1%}'3 the district had been un- ’
able to offer an educational progrim ®® the students, as previously

scheduled through official adoptionmf’a calendar., Moreover, with- -
. ) out teachers the Board had no aluernative way to provide education.
. + And there was no- evidence that the teachers would return at any time
during the 1978-~79 school year. C,E.A. Spokesperson Lynn Cicarelli
admitted that she did not intend towresume her position until-a
settlement was reached. Other C. 'E.A. defendants called by Leskera
testified to the same effect, and indicated their awareness that the
strike was keeping the schools closed to children. The Assistant .
Superintendent for Personnel testified -that the strike was adversely .
affecting morale among nonprofessional: workers who were made wncom-
fortable by having to cross picketwlines, and whose normal routines )
wére being disrupted by parents, calling.to express their views and :
to obtain information. The final witness was the Business Manager, .
who testified that the district was having to pay abeut $2700 per
day to teachers who crossed.the picket lines. Leskera's questions .
N clearly were tailored to elicit testimony pertinent to the Redding
decision. o .. . v
During cross-examination ﬁeffenbaugh repeatedly challenged the
Board's basis for claiming ifrepargble harm.* The Superintendent ac-
knowledged that during the previous’ year the,school calendar had
been affected by school closings on°'l]l "snow days." Such days '
were not counted in computing state aid. The Superintendent also
acknowledged that dismissal no;ices had not been sent to teachers-- »
. a point whose significance did: not become apparent until later when !
Deffenbaugh suggested to the court that tHe Board could have operated
dchools by, hiring some'of*the 20,000 surplus teachers in Illinois.
Under cross-examination Board witnesses also acknowledged that some , \
of the people being paid during thd strike were 1Z7-month employees '
who would be paid under any- circum;kances. Moreover the decision
_ .to pay teachers who crossed the, pic at lines was made voluntarily
b .\ by .the Board (and, hence,’ implicitly not the fault of the striking
) teachers), in any case the working;geachers were performing useful *
‘work during the days of the strik&. 'As to the "morale' problem
cited by the Assistant Superintendent, Deffembaugh demanded specific
names and events--which were not. forthcoming. Finally, waxing eloquent,
Deffenbaugh asked whether the.callers vho were disrupting the switch-
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boafds were not exercising-their Constitutionally protected rights
to free speech’ At this the Board's attorney laughed ougright, and
the court cut the line of questions off , Yoo
When the tescimony ended Deffenbaugh renewed his request to
dismiss the case. There was, he ‘said, "not one scintilla of evidence"
of irreparable harm. Maybe, he sald, there would be harm later if
the ‘district's Gapacity to complete the school year was jeopardized.
And there was no evifence that the taxpayers'  money was being lost.
Leskera responded that the community was not receiving the public
education to which it was entitled, and that failure to enjoin the
strike could “allow the entire year to go by without schooling.
Deffenbaugh seized upon this, saying that Leskera, was admitting that
the irreparable harm was in the future; injunctive relief was not
warranted until there was actual harm, according to Deffenbaugh.
Leskera responded by reiterating that the essential fact was perfectly
obvious: there was'an illegal strike. The court briefly reviewed
the'pleadings, and then again denied Deffenbaugh's Motion to- Dismiss.

T® his cloéing argument, Deffenbaugh reiterated his assertion
that a class action ‘was not warranted, and he remirnded the court' that
it had the power to impose conditions on an injunction, if granted.
,d;her courts in Illinois, said Deffenbaugh, had lent their good

ffices to gettlement efforts, trying to fill the void left by legis-
lative ind€tion. The court then asked Leskera for his views on (a)
attaching conditions to an order, and (b) .maintaining the suit as a
class action. /Leskera said that the conditions were not needed, and
that heg®as willing to proceed against the named defendants only, with-
out join ng rank and. file C.E.A. members. The court then recessed,

two hours 'after the proceedings began. o -

: -
The Court's Order: September 1 J
X f . - .
Twenty minutes later Judge 0'Neill emerged from his champers®
to announce his decision. He stated that the strike was unlawful and
that the plaintiff was suffering irreparable harm in that it was
odinable to operate the school district and the children were being®.
deprived of rights guararteed by the Constitution. Further, the
plaintiff had no adequate remedy at law. He “then announced a three-
part Order. JFirst, the defendants\were directed to return to work -
on Tuesday, following the three-day Labor Day weekend. Second,
there was to be no picketing frbom 20 minutes before the opbgéng of
school il 20 minutes after closing. Third, citing the ol equity o
maxim that "he who seeks equity must do equity”" the judge ordered ~
the parties td "contirue to negotiate-in good faith* for not less )
than five hours per day." Attorneys for the two péfties were to re-
port bdck to the judge on!Tuésday about the progress of the negotia-
« tions. ' Implicit in e Order was another decision of the court:
only the named defe€:;2£i~jife enjoined, i.e., the class dction issue

was left unresclved

.
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"Not bad, not bad at all," was Deffenbaugh's reactipn. While. '
he had lost on the main point--issuance of the back to.work order--
he shad won some others. The class action was dropped. .Hénce, for ‘\s
the time being at least, rank and file C.E.A. members appeared to. *
be béyond the court's.reagh. Moreovep, and of particulay signifi- °
cance, the Board had beegfordered to engage in daily negotiations.
And picketing could centinue, albeit in a circumscribed manner.
] <4 f
/ Board attorney Leskera also expressed some satisfaction. *In
essence, the hearing and the Order convinced him that the court was'
prepatedgto 'uphold the lawl ,(Interview, Board Source).. In contrast '
to the 1976 experience, where it appeayed that the court would Aot ¢
act with alacrity, this court had done so. ‘That was a victory. On
the other hand, the order to negotiate was disappointing. The Board -
already had done a great deal of negotiating, and the point of further
negotiations was not apparent. Nonetheless, Leskera encquraged the
Board to gomply with'that part of the Ordgr, maintaining that the
negdtiations were a test which the Board must pass in order to pera
suade the judge, that the ‘'only way to reopen schools was to enforce
the injunction (Interview, Board Source).
”~
Note--In retrospect, it appears that the court weakened
the position of the Board. The fact that rank and file
teachers were not enjoined and'the facy that the negotia-’
tions were ordered to continue, probgbly.were not in keep-
ing with the Board's hopes,when it went to court. Indeed, 4
at the August 28 meeting one Board member had specifically
inquired®about the”possibility of court-ordered negotia- -
tions, and had been advised that such negotiations were i
outside jhe court's purview.
. . '
The Board s setback ofi the class actfon fssue va .
based orn legal technicalities., A formal c)#ss action,

f pursued in strict adherence to class action Pprocedure,
is a cumbersome affair. Attorney Leskera apparently -
elected to take a simpler route, merely asserting a class
action and hoping that he might prevail, rather than pur-
suing the alternatives of (a) following strict class ac-
tion procedures, or (b) naming each teacher. as a defendant.:
Either would have taken a great deal of time. Later, if
necessary, the Order could be amended. But the effect ‘
of the strategy was further delay. Rank and file teachers
would not be named as defendants until the following
Wednesdpy--midway througl the second week of the strike.:

., Leskera's apparent failure to antic#pate the order
to negotiate is somewhat surprising. Other Y1linois
courts, in similar circumstances, had intervened on.behalf
of negotiations. Possibly Leskera underestimated the
extent to which the court might go beyond "applying the
~'A 1law" in order to maintain some degree of fairness. He

may have underestimated’ the significance of Deffenbaugh's
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plea to the court to impose conditions ypon the plaintiff,
‘', or the significance of reports that negotiatiens were s
"making progress.'. There was, moreover, a clear record
that the Board had been negotiating. .Indeed, there had
beén a.long session on the eve of the court hearing. EA
.+ haps that was the' crucial point: the Board's case could -~
‘not establish that an absolute impasse had been reached.
On practical grounds, it was not apparent to the cogpt
thag injunctive relief was the Board's only recourse. In -
er states, where procedures for establishing that
impasse exists are clearly set forth in stdtites, it
might have been easier for the Board to avoid creating
the impression that negotiations still might work.

Court-Ordered Nggotiations: September 1 - 4 L7

. The court-ordered five-hours-per-day negotiations did net prooé:d‘
very well during the long Labor Day weekend, according to 9he lawyers'
reports tg the cour; on Tuesday morning, September Attorney
Ledkera feported very briefly. .Despite the fact thdt Bodrd members
were udpald public,officials, he said, they met. for 19 hours with

the teachers duriz?g the. weekend. (''Met" is-a figure of speech here;
the seasibns were mediatégg and face-to-face sessions occurrzgdonly o
briefly.) Positions had chanqu, but agreement was no& reach

Leskera told the court <hat he was sute .that the court's Order had
been well-intentioned, but it had been interpreted by the teaciers

as a "lack of resolve to enforce the law," It was.time to act against
the teachers, . C . ‘

¢ v

Deffenbaugh, reporting from notes shanded Rim by a teacher, re-
portéd much more lengthily. '"It's time,' he said, "to make the cour
aware of what's happenifg." The Board's last offer was only $55.20
per teacher. Ome Board member showed up with beer, and proceeded to
drink it during the sessions. The Friday session included, said -
Deffenbaugh, a three~hour supper bredk which the.Board took imme®di- " q
ately after réceiving’ a teacher counter-ploposal. Thus there b
not been five hours of negotiating, and the teachfrs felt that the
Board was in contempt. At the Saturday session, said Deffenbaugh,
the Board insisted it would cut back the school year, rather than
schedule make-up days., Deffenbaugh reported that one Board member had
said tz:t."the judge ought to settle it, and the Board would resign."
Money Was available'said Deffenbaugh; the Board appeared to be trans-
ferring funds among its accounts. Another Board member was reported

”to have said that “I can think of better shings to do than be here
negotjating."” One day the Business Manager failed to show up, and

8o there was, difficulty resolving a disputed €igure in the budget.

In short, said Deffenbaugh, the Board simply refysed to negotiate ’
in good faith, as ordered by the court. Perhaps binding armbitration
should ,be ordered. 7 ~ 4




N Leé&era respondhd that he could not speak for the Board with

respect to binding arbitration. But that was not the idsue. The

" teachers were not at. work anduthe schools were closed. .Collinsville

’

-
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Evasion and Delay: September 4 - 6

~N
. Note—-The courtfe“ﬁtder to engage in daily. negotiations

was a, 'beleagured‘district” for tay referenda had twfce failed inm
recent ‘months, and th iBoard would not be: representing the community

if it yielded to the teachers ° . . . s /

appears to have res ed upon a misapprehension of che bar- - ‘ ‘
gaining procesd" in schools During the long Labor Day
weekepd}neither»party was ‘experiencing the pressures which
wouyld be required to break through the apparent stalemate
An negotiations On the teachers' side, no paydays were TN -

»  lost during the weekend, and compliance with the back-to-

% work Order would not be an issue until Tuesday. Pgrhaps -
. it would mot even be an issue then, _1f the Order applied
only to the ‘$ix named defendants. And the, six ngmed de- ‘ \
fendants were compitted to achieving a\satisfaqtory settle-.
ment 80 long as the teachers backed them. On the' Bdard
side, the pressures remained stable toe. Children wergi
out pf school anyway, and so parental pressure was not
severe. To the Board, .the negotiations were personally
inconvenient. One of the members remarked, grobably 1
accurately, that the sessions on Friday, Saturday, and _ )
Sunday.were a waste of time. In a fundamental Sense, the : .
court-ordered negotiations were_ premature. How e? in
view of the court's lack of familiarity with thé pecu-
liarities of teacher-board bargaining,- there prdbably
yould have been nQ way for the court to know this,

This 1is not to say that the ne ot&ations were a j\

total failure. Thé gap be;ween thegéeachers demands .
and_the Board's offer was slightly narrowed during the
negotiation sessions.. In this respect, the ,court's
Order preduced progress But the progress ‘was very .
limited. There was, in short, compli’ance (to a degree) * -
and progress (to a degree). But thére was no settle- - )
ment. )

-

Pt

. \ .

"Oﬁ Monday evening, following a long negotiating session, Tt ' }' '
Collinsvillé teachers met to-heat: a progress report and to determine
their next action. They were not asked to vote on whether they would
returo to work, or whether the court's‘Order would be obeyed. In=
stead they simply voted to accept or reject the Board's{last vffer.
On ‘the advice of Attorney Reffenbaugh, the teachers voted as,indi-
viduals, rather than as members of the C. . Thus many non-members
also voted. The procedure evidently was designed to circimyent the
breadest interpretation of the court's Order of September 1. #he ) . -
general opinion amony teachers was that the Order »did not apply to -
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them; it applied only to thg six named defendants. The Iocal pressgu
voiced its editorial disapproval of "their lawyer's cute trdek of . - .
having them disband their meeting and vote as individuals" but’. &'
.evidently the tactic worked, for the teachers voted overwgelminglg
to reject the Board's last offer. . .

. v
.

The court bession on Tuesday morning included more than ﬂ,
report on weekend negotiations, Proceduzal matters also were in -, -
dispute. Leskera asked the court to direct Deffenttaugh tofprodﬁee ~
a list of C.E.A. members, that they too might be~named as defendants.
Deffenbaugh replied that the Board had access to the payroLl deduc-
tion list, and should use that if it wanted to name individyal de-
fendants. Leskera gaid the list was not up to-date. Finally Judge
0'Neill ordered Def augh to provide the list by noon that day. *
Leskera then had a further request: he wanted the court’ to set
date~for a show cause hearing based qn the failure of the six na;éd
defendants to report for work that morning. /Deffenbadgh noted that .
therg was, af that moment, no wvidence that the six 'in fact were
not /aat their buildings.’ Acting on Leskera's request, the hearing
was continued until the next‘day. Deffenbaugh then had a request:
would the court comment on binding arbitration? It would not, but .
Judge 0' Veill asked Leskera to ascertain the Board's position.

7 At the Wednesday hearing things went somewhat better for the
Board. An ammended Otder’was issued. Appended to it was a list
of C.E.A. memQers, who now clearly' became defendants. The amended <~
Order also d?ShEed all reference to negotiations,‘althqugh Judge
$+ 0'Neill, from the bench orally expressed the hope that they would

: lcontinue. In addition' the Judge orally admonished the teachers'

3

o
’iﬂ
‘

about compliance with his Order. If they did not like the law, there
were procedures for, seeking chinge in it, but defiance of a court

order could lead to contempt proceedings. ".The teachers were to p +

report for work the next day,(Thursday),

On another»point, however, the Board again was faced -with’ delay.
Contrary t6 the expectations of Attorney Leskera, .the September 6
court session-did not result in a decisigm on his motion .to find
that the six initially-pamed defendantsé;:re in contempt by virtu
of their failure to report for work. ffenbaugh argued that the
contempt charge:was criminal in nature and that éupreme Court ,rulings
required that defendants in criminal preceedings 'have five days in
which to prepare their defense. Judge O'Neill, after some consid- -
eration, agreed. Tuesday, September 12, was set as the date for
a hearing %n the contempt :charges against the injitial: six defendant \,-«
and against others who might not comply witi™the amefided Order of .
September 6. 3In the midst of these proceedings C.E.A. Spokesperson
Lynn Cicareéé& very nearly committed direct contempt--which is pun-
ishabfe on spot--through "hér over y-candid responses to Leskera's

* questions about her position vis-a-vid-the court's Order; Cicarelli

was rescued through the tatervention of Attorney Deffenbaugh (Inter-

’

views, Board and gfacher Sources). | * . ¢ .-
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Note--Again thefe was delay, The class action issue had
effectively insulated rank and ¥ile C.E.A. members from ’
the court's reach until Wednesday aftermoon, September 6,
when teachers could be served with copies of the Order.
Contempt proteedings .against the original six defendants
had been put off until September 12X, Thus while it was
clear that the teachers were losing ground, they were
losing it very slowly. Moreover, they simultaneously were
gaining ground in the negotiation sessions. At the nego-
tiation session on Wednesday evening (September 6), the
‘Board raised its financial package offer to $357 000--up °
502 from the $229,000 it had offered at the ‘inception of
th strike. . ’ -

~

-

-
-
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Toward Contempt:. Septemher 7

The Board of Education announced that it plang;d_sé open schools
with a shortened-session on Thursday, September 7--the day the teachers
had been ordered to report tp wotk. The teachers indicated their
response at an early morning meeting. By a 10-1 margin they vAged
to continué. their strike. Picketing continued--now carried out by
teachers who were not C.E.A. members and hence presumably not -bound
by the injunction. Leskera filed a motion asking the court to hold
tHe striking teachers i® contempt. \

. Note--Utility theory seems directly applicable‘heré ‘e

Utility theory suggests that compliance with a ‘court di-
rective is influenced by the balance of positive and nega-
tive -gratifications perceiyed by the target of the court's .
order (Brown and Stover, 1977). Some of the.factors )
affecting that baldnce can be identified. First, it was .
clear that negotiations were progressing in favqr of the’
teachers; continuing the strike therefore offered the
‘ promise of a more favorable settlement. Second, teacher
solidarity remained high. Utility theorists suggest that
compliance ig telated to the size of the non-complying
group: the larger the group, the less the probability of:
sanctions. Given that the teachers were unified, it was
reasonable for them to believe that the Board would have
a difficult time in apﬂiiing sanctions to everyone (Brown .
‘and Stover, 1977:470). Third, utility theory alsonug
gests that non-compliance is more likely if the number of
possible plaintiffs (against the non-compliers) is kept
small. Here some previgus litigationm in Illinois may
havé been important. In Allen v. Maurer, 81 LRRM 2237

(1972, Ill. App. 4th), the Supreme Court had:ruled that
parents may not initiate injunction action against striking
teachers. Thus the only likely party to‘prosetute teachert
was the School Board. And its lack of enthusidsm for .
such prosecution already was apparent. Indeed; a Friday
newspaper story indicated rhat Board attorney Leskera had




A ' said that she Board's d!in goal was tﬂ;get the teachers
back to school, not to prosecute them 'for contempt.

While.the court's Order did not produce compliance,

it may still have had effects in the intended direction.

It probably increased the pressures on the C.E.A. nego-
~ tiating team, which would be imperiled if no gettlement
a. was reached by the date scheduled for hearing contempt
motions (Septqmber 12). Show cause papers gerved on rank
ang file teachers on Friday--the day after they fafled to .
report for work as‘ordered by the court--undoubtedly in-
creased the pressure on the fegotiating team.

.Settlement: September 8 - 9 :

On Friday aftermoon the Collinsville Chamber of Commerce voted
// to endorse a plan of action. It wanted the schools open. To that
v 2nd, the plan proposed to reopen schools on Monday, to seek dismissal
f the contempt petition and to continue negotiations for two more
weeks, at which point binding arbitration would be inqoged.

!E A marathon negotjiating session began Friday evening. Eighteen
hours later settlement was announced. :The final financial package
ted to $397,000--roughly $1000 per teacher, or 7% better than
an 1977-78 salaries. Thus the strike brought the teachers $170,000
more than the Board offered at the beginning of the strike. The
Board obtained a two-year contract, with a second-year financial
package valued at $351,000. The teachers would'\dake up seven of 4
the nine strike days, but they would have to gi&e up two#personal

leave days. . .
L4 . ‘
Aftermath
\‘Q .
- ~ On September 11 Attornéy Leskera informed the court that contempt
Lo proceedings were not needed, inasmuch as school had resumed. Howewver,

since the contempt was against the court, the Board would.like to
know the court's views. Judge O'Neill already had discussed the matter
with the chief “judge. They agreed that there was no need to press
the contempt procéedingm (Interview, Board Source).
%, -

’ Soon after the strike the Collinsville’%erald had some editorial
observations and advice. The Board, said the Herald, "ought to be °
more realistic in its offers." Further, the $oard “ought to give -
thought to its style in dealing with teachers... When the board goes ~
to dinner for three hours, leaving the teacher team waiting, it's a

graceless lack of respect that retards a meetini of minds.'" The

_teachers also were advised tb 'be more reali _It s silly to waste
time talking about 27 percent increases." Fur , '"teachers ought
to §u1t talking about increments in the existing salary schedule as

k)
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- if they were not money.. .Board members' hackles raise when teachers

. try to s3y imcrements aren"%\raises That doesn't help negotiations"
(Collinsville Herald lfeptqnber 11, 1978). X P .

r

‘ However” the Herald's stromgest criticism wgs levelled against
. . parents. i '/

If the parents were doing their job, teachers wouldn't be ’
defying injunctions, in our opinion...If the. students were
courtégx:, respectful diligent, easily directed,. coopera-
tive, tNe relativgly.low salaries would be easier to swal-
d low...One reason teachers picket ‘for more money, 'is that

they want combat pay to face some of the drug-popping, .
- beer-swilling, vulgar louts who _show up to disrupt ‘classes.
The lack of help from the 'home produces a frustrated pro-
fession...If parents.did their job, schools would run
smoother. Teaching would be easier. Happy teachers would
e be less disposed to flout the court.
But it was a vicious circle, said the Herald. The strike "can be
‘calculated to make teaching even more difficult...Today's kids, by
all reports and ¥y personal observation, are hard to handle, out of
control" (Collinsville Herald, September 18, 1978).

The words were prophetic. On September 28-Colljnsville students
A staged a strike of their own. Their walk-out was proumpted by a

School Board plan &0 schedule seven make-up days during the Christ- ‘,,)
mas and Easter vacation periods. Carrying,signs saying "Teachers

- 3 . Do’ It--Students -Can Too," the students dem¥nded restoration of
their holidays e ' J
P ]
At a heavily-attended Board meeting on October~2, the Board

reconsidered. -feporter wrote that ¢ o

students and parents maintained ‘that, the students had as
much right to strike as teachers had to vielate a court
injunction to return to work. They also said students
should not be penalized for striking bgcause the teachers
were not. (Superintendent) Renfro and (Attorney) Leskera
again said that the hundreds of students who did not attend
classes Friddy and Monday, would be considered truant and
that regular board policies would apply. .

The boafd may have difficulty enforcing rigid penalties
against the bulk of striking students because many parentsg’
indicated strong support‘for their children's actions (Metro,
East Journal October 3, 1978).

The Board, again embattled, again was divided. Lending her vacal
support to the cause of the students and the protesting parents was
Violet Fletcher. Several days earlier she had voted against the

a proposal to schedule make-up days during the vacation period. At

b . 24 ' 21 ";
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the October .2 Board meeting she reminded the audience of what her

fellow Board membérs had "done to my husband, 7 proposed to resign

from the ‘Bo , and invited the other members of the Board to do A
likewise. Sub equently, by a vote of 4~2, the Board voted to rein-

state the Christmas holidays, The students thereupon ended their .

< boycott of classes (Metgo Eagg;;ourpal, Octdber 3, 1978). he

Several weeks later a Board source reflected upon state of the
law in Illinois:

I*‘e the view that injunctive relief is inadequate. .
Some tatutpry change has to be made, where we have a \x\ <
collective bargaining law which requires some kind of
mediation or arbitratioh or something...Injuypctive reliefi
is so slow, so tedious, and so much left to the discre-
tion of the trial judge that the school board is effec-
tively without a legal remedy (Interview, Board Source):. .

- )




- FOOTNOTES
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Ithis 1 Teport was ptepared by David Coltom, with the assistance
. of Randal Lemke. Information on events in the Collinsville
strike was gathered from)formal interviews with key actors. (who
. must remain anonymous); casual conversdtions with minor-acrors
' and observers; observation of the.School Board'meeting of August 28,
1978; observations of courtroém proceedings on September 1, and r
September 5, 1978; analysisﬂof the court file developed during
the injunction prpceedings; and reports by the St. Louis Post-
Dispa;sg, St. Louis Globe Democrat, Collinsville Herald, and
Mefro-East Journal. Information on the Illinois context was
provided through interviews with officials in the Illinois
- A88o tion 9f School Boards and the Illinois Education-Associa-
tion as well as from published ‘sources. In the text of this re-
port direct quyotations are idenéified‘by source, except that inter-
vievees will be identified only as ''Board Source' or "Teacher
Source.” Where citations are not provided, the reader may assume
that the gource is found among those listed above. Any reader
seeking specific documentation (except for interview sources)
is invitad to contact the priancipal autﬁgr.

N

2’I'l'u:oughout: this report "Note'" s ons-——akin fo the ''interpretive
asides' used by ethnographers-—ref ect analytical and conceptual
ideas spawned by the,events being gtudied. "Note" matrerials
subsequently are utilized in a summary réport drawing upon the
materials developed in the several field studies. conducted within
the overall research praject.
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TWO MESSOURI STRIKES: HAZELWOOD AND ST. LOUIsl

Two of fMissouri's largest school districts ‘(Hazelwood, 22,000
students and St. Louis, 72,000 students) experienced teacher strikes
in the spring-of 1979. In both strikes the School boards sought
injuactive relief, albeit in quite different fashion. As the follow-
ing accounts will indicate, the iireparable harm standayd was virtually
ignored inm the labor injunction proceedings. The plaintiffs casually
allege® that irreparable harm was.caused by teacher strikes, but ‘no
effort was made tp specify.the nature of the harm in complaints, “sup-
porting affadavits, or testimony during hearings. Thus the strikes
tell us little about the principal concerw of this study--the courts'
use of the irreparable harm-standard. However the strikes are very -
instryctive on other grounds. Both strikes, and.accompanying' court
actions, clearly revealed the difficulties which may accompany school
board efforts to use labor injunctions to¥ead strikes.

In the following account the Hazelwood and St. Louis strikes are
described separately.. An introdu‘;ory section discusses the lega
setting in which both strikes ocgeefed. ¢ ‘

M, /
H * THE LEGAL SETTING

1 i
Although. the Missouri Constitution (Article I, Section 29) of 1945
gives employees the right to organize and to engage in collective bar-

gaining, the Missouri Supreme Cqurt has held ghit the Comstitutioumal
right does ®ot extend to public emiioyeﬁs (City of Springfield v. ‘Clouse,

206 d 539, Mo. Sup. Ct., 1947).1 In 1965 the legislature altered the
situatidq somewhat by adopting a b

1 which permitted most public
employees\to form labor organizatigns and to "meet and confer" with |,
employees. ~ Strikes were expressly prohibited (Rev. Stat. Mo. 105.500-
.330). Teachers were specifically excluded from coverage under the

1965 statute. Subsequent efforts to adopt‘a statute foy teachers have
foundered~~a result largely attributable to the fragmentation of polit-
ical power amofig the American Federation of Teachers (with stréngholds
in the state's two largest districts), the Missouri-NEA, which*is
strongest in suburban St. Louis and Kansas City, the Missouri State
Teachers Association, which is rural in orientation, and the Missouri
School Boards Associatiod which regularly opposes all forms of collective
bargaining legislation. However' the absence of colléctive bargaining
authorization for teachers-is mot indicative of a strong anti-labor
climate in Missouri. Pro-labor sentiment is strong, as witnessed by the
overvhelming defeat suffered by "right-to-work" backers in a 1978 refer-
endum. ’ N

The absence of legislation has not stopped teachers' efforts to act
collectively. A variéty of de facto bargaining 4drrangements has been
made. In the late [960s these ofteh were reflected in board "policy
statements” which recognized a teacher organization for purposes of 'dis-
cussing' salaries and other matters, which committed the board to engage’
in discussions, which often included non-binding fact-finding procedures

A
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o to be utilizeé in the event of teacher-board disagreeutnt, and which :
;! always provided that the board retained its ultimate power of determi-

nation (Dial, 1967). Opinions issued by Democratic Attorneys General
in the ldte 19608 appeared to validate these arrangements (see Opinion
No. 373, October 17, 1967). However in 19¥0 such arrangements appar-
¢ - ently were-invalidated by a’Republican Attorney General's Opinion
(Opinion No. 57, Jume 1, 1979)» The Opinion indicated that school *
‘*boards had no authority té efiter into agreements which obliged the
boatd to engage’in ‘professional negotiatiohs, even if the result of
. suchenegotiationd was not binding upon the board. Then in 1974 the
4 Attorney Gemeral's Opinion was superceded by a Supreme Court holding
. vhich found that board agleemént to engage in discussions was not ‘
unlawful, so_long as the agreement did not bind the board to accept
the outcomgﬂof he discussions.. (Peters v. Board of Education, 506
Swad 429 . C¥., 1974.) (Soon thereafter, in a case invdlving
the Haze wbod district a lower court judge characterized the decision
as giving “teachers the power of a "toothless tiger.'" The decision is
feoe K’ discussed below, in the section on the 1979 Hazelwood strike.) Even
this modést grant of power to teachers was somewhat attenuated by a ¢
decision in 1976, .wherein the Missouri Supreme ggyrt held that any’
agreement reached under the duress of a teacher “strike was void (St. -
Louis Teachers Association v. ‘Board of Education, 544 Sw2d 573, Mo.
Sup. Ct., 1976).

7

.f ssoui'i tea!rs ét for(representation rights, for bargaining
: rightS, and for improved'salaries and working conditions, coupled with
school board resistance: to such objectives, has resulted in more than
20 teacher strikes since 1966. Several of the®strikes have been
v * simple one-day. "demonstrations" staged by teacher groups. But others,
particularly in Kansas City and St. Lou have been imbng the nation's
longest. In 1973 there was a four-week ike in St. louis. The next
\ g 4ear Kansas City was hit-by a six-week strike. Then in 1977 Ransas
; City experienced.a strike wirich lasted for seven weeks before it
“ finally was.broken. The 1979 St. Louis strike (reported below) lasted
for eight weeks. ‘
injunctive relief is readily available to Missouri school boards
. " which“are confronted by teacher strikes. The state's courts invari-
ably have held that teacher strikes are prohibited by cotmon law. ]
Thus simple proof that a strike is imminent or underway suffices to
"obtain a temporary restraining order. No proof of irreparable harm is
rsquired True, plaintiffs customarily allege that strikes caus®
"irreparable harm, but the allegation is-.a mere formality. Even the
. clean hands doctrine receives short shrift in Missouri courts.

/

T
Despite the absence of legal impediments to phe issuance of hd L
injunctive relief, the courts have not always he€n convenient or use-
# ful forums for strike-ending efforts. )\ Ome distfict, in an excess of )
"litigiousness, first secured an order directing teacherd to return to°®
work (which they did), and then returned-to colyrt seeking damages
. against each teacher. But that required that the schools be closed
. again so that teachers could appear in court to respond to the damage
- - . N '
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claims (St. Louis Post-Dispatch, August 28, 30, 1975). In the 1973

St. Louis strike thd Board found that teachers simply would not comply
with a return-to-work order, despite’ contempt cHarges, fines, and jail
sentences (Colton, 1977). In 1977 the Ransas City strike finally was
ended when the circuit court:ordered the Board to renew the employ-
ment of teachers dismissed during the strike (Kansas City School
District v. Hudson, 95 LRRM 2778, 1977). The order was subsequently
invalidated by-thé Court of Appeals (see Kansas City School District
v. Clywer, 554 SW2d 483, Mo. Ct. App.”.(K.C. Dist.) 1977) but it none2
theless ‘Indicates the extent to which a trial court.may attempt o

apply .its equitable powers. '

"

Some teachers' attornmeys in Missouri are not greatly troubled by
the ready availability of injunctive relief. Given the absence of
any statutorily-prescribed procedutes. for resolving teacher-board
disputes, the courts at least provide a‘ forum where representatives
of the two parties must meet, 4nd there is always the possibility that
a judge can be conwinced to lend the court's powers to the goal of ‘
getting the two sides together to produce a strike-ending settlement.
Moreover, to-the extent that injunction proceedings can be protracted

., the courts provide settings which attract newspaper coverage of the -

teachers' view of events. Martyrs can created in such settings,
and martyrs often serve both to.rally the striking teachers and to
mobilize public opinion gparticularly in labor-oriented communities),
Elements of these aspectS of labor injunctions will become apparent in
the ‘subsequent accounts of strikes in Hazelwood and St. Llouis. (How-
ever, as noted previously, the accounts will grovide little clarifiQa—
tion of the courts' use of the irreparable harm standard.

) - . L.

-

HAZELWOOD?
. . ¢
On April 7, 1979, Hazelwood's 1,100 teachers initiated a strike
that was to last two weeks. The stakes were both procedural and
' substantive. At the procedural level, the Hazelwood Classroom Teachers
cAssociation was determined to assure that :1979-80 teachers' contract
" would be determined bilatevally ratheg than through some sort of take™
it-or-leave-it School Board decision. The School Board had no such
comuitment; indeed it had been resisting negotiatiens for years.

- Substantively, the main issues involved teacher salaries and benefits
for the 1979~80 school year. The Bodrd was determined to hold the
line on salary increases and it wanted to rescind certain benefits;
teachers were determined to preserye existing benefits and to achieve
a salary increase which acknowledged the effects of inflation.

‘'From the beginiing of the strike it was apparent that both sides
were wWell-organized and deeply entrencied. The Board adopted a hard-
: line position involving court action, threats of mass teacher dismis-
sals, a strike-Breaking plan, direct appeals to individual teachers
and to the media (by-passing the teachers' negotiators), issuance of
a 'final" offer early in the strike, and a refusal to resupe discus-
. sions before teachers returned to work. The Hazelwood Classroom

-
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» Teachers' Association (H.C.T.), which had 'prepared itself well for a ot
strike, took an equally hard-l position. There would be no return
to work without a resumption of negotiations, teacher dismissals would
be met by prolonged litigation,.and a court.order would be resisted.

) P2 The stalemate was broken on April -12 when, after some elaborate

' g euvers' in courthouse chambews, a judge issued a temporary injunc- .
tion against the strike and then "strongly suggested' that the partieg
confer in order to resolve their differences. The court's action had
the effect of altering the identity and roles of thé main actors in
the dispute, and within 48 hours a framework for settlement was
achieved. Thus,the significance of the.court's role in th® Hazelwood
'strike stemmed not from its'disposition of the legal issues before it,
but rather from its role '‘as catalyst within a stalemate.

q

The Setting , ° v -t o (

‘Hazelwood clearly was a prime candidate for a teacher strike in
the spring of 1979. Conditionl in the district, coupled with aggres-
18ive postures on the ‘part of both Board members and.the teachers,
pointed toward conflict. - - I '

v Conditions in the District. The Hazelwood District sprawls .
‘ across the northern portion of St. Louis County, encompassing portioms
of seven municipalitieb plys large unincorporated areas. Post-war
. suburban migration result;in stupendous population growth. School
enrollment soared f:zdl,dw in 1954 to 12,378 in 1964\to 25,712 in -

1974 (St. Louis County Board of Education, 1955, 1965, 1975). The
district grewgaccust to the problems of growth--frequent ‘school +
tax campaigns, overctowding, a constant search f&r new teachers. Late
in 1971 a study projected that enrollment would grow by anotlier 20%

« " (to 30;700) by 1978, at which point it would level off (St. Louis
County Planning Commission, 1971:85). More teachers and more build-
ings—particularly at the high school level—were required. .

The planners' proj ctions were wpefully inaccurate.‘ Enrollmen
- leveled off in the mid~1970s and then }t dropped. By 1979 enrollment
’, was 6,000 students below the 1971 projections. The district was faced
with the problems of teacher layoffs and rapidly-rising costs. There
were other problems. " In 1973 the U.S. Department of Justice brought
suit against the district, alldging discrimination against black
applicants for teaching positions,. Lgte in 1977 the case was settled
/ Py an agreement .wherein the distt&é?f agreed to specified black-white Ve
hiring ratios each year through 1980-81-(St. Louis Post-ngpatch, ’
December 12, 1977). Meanwhile other emotion-laden litigation was

developing around issues of residential discrimination within the /
districet's boundaries. School desegregation plans were cautiously
, discussed. Use of the nati anthem at school events became an
issue. There were some higfly-publicized incidénts with unruly
students aboard school buses. While such problems were 'not unique
' to Hazelwood, they seemed to be uncommonly frgquent there, and they
< . . ' .
’ 4 \ . .
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. must have straincd the patiente of Boazd-membero and teachers alike.

Teacher-Board Relations. Although Missouri statutes impose no

- bargaining obligations upon school boards, Hazelwood teachers (who

constitute the fifth-largest teaching corps in Missouri) became well-

. etiough organized in the 1960s to ipduce the 1969 School Board to adopt

a very significant policy statement which authorized bargaining-like
activities ‘{Hazelwood School Distriet, 1969). While the policy clearly
acknowledged the Board's ultimate responsibility for determining poli-
cies, ir also recognized thai B - ..

[t]he establishment of progedures to provide an orde%ly method
‘ for the Board ard the Association to discuss matters concerning
the improvement and development of the educational program, .
- salary, welfare provision, and working conditions, and 'to reach
mutually satisfactory understanding on those matters, is in the
best interests of public education. /j?
The policy wédwon to recoghize the H.C.T.A. as the teachers! repre-
sentative, and outlined "d2scussion’ procedures" to be utilized by
the Board and H.C.T.A. teams. Understandings reached by the discussion
teams were to be submitted to the H.C.T.A. membership for ratification
and then ‘submitted by the discussion teams .to thé Board of Education
"for action'--dg arrangement which preserved the Board's ultimate
authority. Difagreements were@Po be, refgrred to three-person fact-
finding teams which would render advisory opinions. A section on
"diseussion ethics" provided that there was to be "an atmosphere of
mutual respect and courtesy." Further,

[n]either of the parties*sill take any action ot condone

any action leading to the cessation or interruption of

professional gervices to children of the district while »
discussions: are in progress under this Board policy

While the 1969 policy statement-—signed by both H.C.T.A. and Board -
represe tives--fell far short of a genuine collective by rgaining
situation, it at least enunciated the'rudiments.of a bilfteral process.
But was the Board bound by its own policy? v

On the strength of a 1970 Attorney General Opinien that 'teagher
group professional negotiations...are not legal,” the Hazelwood Bdard
evidently concluded that its policy was inoperative. In 1973 .
teachers threatened to strike unless the Board engaged in discussions;
discussions ensued and' a strike was averted (St. Louis Post-Dispatch,
March 16, 20, 22, 1973). However in 1974 when an impasse over the .
1974-75 salary schedule led teachers to invoke the fact-finding proce- »
dure outliped in the 1969.Bolicy statement, the Board flatly refused. .

- The teachers struck. Then, citing a recent Circuit Court decision,

(Peters, 1974) superceding the Attorney General Opinion on which. the
Board had relied, the teachers sought a cburt order. requiring the
Board to follow the fact-find procedure provided in the 1969 policy.
The ensuing events produced an artful and witty-display of judicial

’
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discretion.vhich adds color to the genera;ly drab and predictable
annals of teacher strike litigation.

4
The teachers petition came before Circuit Court Judge Orville
Richardsos—by afl accounts a maverick and innovative judge. , The ¥

H.C.T.A. had asked 'for a writ directing the Board to abide by its
1969 policy .statement. Rather than granting the writ, Richardson

. issued an ordez'directing the Board to show cause, five ‘days later,
why ‘the writ should ndt be granted. However, he warned the teachers,
their petition would be dismissed at the hearing if, in the meantime,
they continued their strike. The teachers therefore resumed work ,
and on'June 3 Judge Richardson directed the- parties to resume negotia-

. tions. .

But still agreement proved impossibleé, and the H.C.T.A. renewed
its quest for an order directing the Board to comply with the fact-
finding procedures set forth in the 1969 agreement. On September 3,
1974, Judge Richardson issued his opinion and order. He found that
the 1969 agreement was binding and enforgeable unless terminated by
the .use of the procedures set forth in the agreement itself. Further,
he found that the present stalemate wayranted utilization of the fact-
finding procedures set forth in the policy. After construing the 1969
policy as a type ‘of "contract,' ‘Richardson rumihated upon the teachers'
request to compel specific performance of the "contract's" provisions

S concerning fact-finding. The court acknowledged that the Board 3
> prior reliance upon the Attorney General's Opinion was not unreason-
able, but noted that a recent case required the Board to alter its
position - '
! [A]fter the Peters case was decided.:.there was no legal
excusg for the Board to persist in its course of action."
(But] it elected to adopt a negative attitude and parry
the plaintiff's thrusts. Plaintiffs lunged here and
there, wildly assaulting the c{rcumambient air with an
/é}legal strike and mandamus agtions. That the Board has
~Peen successful to this dat€”in dodging these passes is
. =more of a credit to-the nimbleness and dexterity of its
,y W counsel than to the tenabildity of {ts legal position....
[M]eaawhile the community at large has been vwitnessing
« » the 1unning sword-play of the parties and their attormeys.

P Even so‘\specific performance\might not be compelled if the plaintiffs
: (E.C.T.A.) had unclean hands.  The court was willing to assume the
truth or near-truth of the Board's charges .against the teachers:
) .

' ' The Board here utters its most bitter cries: it says that ,
the teachers engaged in an illegal strike which lasted for
seven dayd and disrupted the closing days ©Of .school in
May, 1974. That is true. It says that the teachers were

. Seeking to use that perfectly legal weapon of ordinary
. labor disputes, outlawed in the teaghers' hands, to cudgél
<~  the Board .into an unwilling acceptance of the teachers'

.
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demands’. That.is probably true. It is then said that
, H.C.T.A. is covertly 'a labor union and fomedted the strike
for collective bargaining purposes. There ‘is no evidence
on this record that this is true, but let us assume it for
the moment. Defendants say that they have been beleagured :
and haragsed by excessive demands and multiple suits, -
- unjustly accused of bad faith, etc., etc. Partly true,
" perhaps: Let us assume that also .as true.

The question, said Richardsom,

is~whether such cgnduct on the plaintiffs' part is so
inequitable, unfair, or "unconscionable that this court .
should turn its back to both parties apd remit them to -
the back alleys to slug it out until one of them is - J
broken, defeated*and publicly humiliated. ;

The court acknowledged that the teachers were in a difficult position:
unable to strike "like ordinary mortals"; "under-paid and hung up in
an era-of inflation"; subject to "insolence and even physical threat ~ - -
or violence at the hands of the pupilg'; and frustrated by "two months -
of non-productive jawboning with the Board." Yet, concluded the court,
"the plaintiffs stand guilty before us each ‘up with dirty h&nds P
for the chalice of justice.” . *
But that did not matter. The wrongs perpetrated by the teachers'’ .
unclean hands said the jldge, were' inflicted upon the community, not
the Boarg. — . :
/ - ¥
The culpable act was a strike interrupting school
activities, gisturbing the pupils and their parentg, ~
and creating consternation and alarm abf®ad in the
community. - The Board suffered ne direct injury and
is i3 no positién to call upon the court to apply the
clean hands doctrine. .
And with.that remarkable observation the court came at last to its N -
“conclusion: .
-~ P (
H.C.T.A. and the Board have publicly joustLd long
enough. It is now perfectly clear that the 1969
contract, including its fact-finding committee
procedures, is valid, binding, and anforceable
[The teachers] have not only a right to. speak but a
right to be heard. This may not seem much, but
their avid. persistence reminds us, that even a tooth- -
less tiger can gum you to death....(Opinion, State of
Missoufi ex rel. H.C.T.A., 1974).
7 A , M e
Teachers viawed the court's decision as a major victory. But the
victory was a short-lived one. The H.C.T.A.-appointed fact-finder
gnd the Board-appointed fact-finder were unable Eﬁ agree upon a third .
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fact-finder. Months of inaction followed Richardson's ruling. A

third fact-finder finally was selected in January (St. Louis Post-
Dispatch, October, 4, 1974; December ‘13, 27, 1974; January 3, 1975).
The February report of the fact-finding body reported favorably to the
teachers on many of the disputed issues. Although the 1969 agreement

" did not obligate the Board to accept the fact-finders' recommendations,

several of their recommendations were adopted. However the Board,
claiming that fact-finding was too time-consuming and costly, subge-
quently voted to revoke the fact-finding provisions of the 1969 agree-
ment . (St. Louis, Post-Dispatch, April 11, 1975). Again the teachers
went to court, this time asserting that such an action could only be
taken after a dispute on the fact-finding provisions had itself been
submitted to a fact-finding body. Early in 1976 the Circuit Court
again ruled in favor of the teachers (St. Louis Post-Dispafich, February
24, 1976). ‘

e

In the next years teacher-Board relationships stumbiéﬂ>al g in
similar fashion, with the Board resist ilateral relationships and
the teachers insisting upon them. In I378 teachers suffered a number
of adverse developments pertaining to the 1978-79 contract. More
than 100 teaching positions were eliminated by the Board. Support
personnel were reduced, with the result (according to teachers) that
paperwork and extra duties for-elementary teachers were increased.
The,Beérd rejected a fact-finders' recommendation that it boost its
salary offer to teachers; this action was seen by teachers as a clear
sign of their impoténce under the termg of the 1969 policy covering
teacher-Board discussions. The H.C.T.A. attempted to mobilize public
opinion against the Board's actions, but there were no visible results.
A "day of concern" demonstration was threatened by the H.C.T.A. but

"it did not materialize (St. Louis Post-Dispatch, May 24, 1978). What

’

the events seemed to demonstrate--both to the Board and to the
teachers—was that is was possible for the Board to adhere to the
terms of the 1969 agreemeny, in a pro forma manner and yet, in the
end, retain full power to unilateraily determine contractual terms.
Strike threats, teacher public relations moves, and fact-finders'
reports did not tie the hands of the Board. Purthermore, the St. Louis
Teacher Agsociation (1976) case appeared to mean that a strike would
make it legally impossible for the Board to enter into discussions with
teacllers. ) :

= -

- - -

Impasse
, .The H.C.T.A. leadership determined that the process which had led ’
to the unsatisfactory 1978-79 teachers' contracts must not be repeated.
Two strategic‘decisions were made. First, April 1 was designated as
the deadline for reaching agreement in discussions with the Board.
The date was not entirely arbitrary. Missouri statutes require boards
to issué teacher contracts by April 15, for the following year.
Contracts must be signed and returned within 15 dafs. Once the con-
tracts have been issued, a"teacher bargaining unit loses substantial
leverage in determining terms of the contracts, for individual members

e

L4




of the teacher group inevitably will find the contract acceptable;

. teacher solidarity in such circumstances is almost impossible to
achieve. Using the same logic, of course, it is in the interest of
school boards to delay negotiations past the April 15 deadline, when
it must mail contracts whether or not the teacher bargaining unit has

A\ agreed to terms. ’

The second strategic decision was to make preparations for a
strike. H.C.T.A. calculated that a strike threat must be credible if
it was to have any effect. NEA organizers provided substantial assist- ‘
ance in strike planning. \\ ) ‘

1] [ v -

Discussions began 'in October 1978. Neither side employed profes-
sional -negotiators, and available reports indicate that things went
badly from the start. There were strong-willed and abrasive personali-
ties on both sides. In addition there were difficult substantive
issues to be resolved. The teachers calculated that the Board would
have a sizeable year-end balance-—enough to finance a salary increase
that would place the Hazelwood teacher salary schedule among the
county's top half-dozen distriéts. The Board maintainedgthat the

+ district's financial condition would not permit such af™increase.

There was no way to determine the "correctness" of the divergent views,

not only because of differing perceptions about the amount of year-
J end reserves which would be needed by the district, but also because
neither side could accurately calculate state and local *evenues for .
1979-80 untii the school year was well uhder way. There were other
issues too. One-—sick leave and personal leave time for teachers—--
was of great symbolic significance to H.C.T.A. members. Board mempers
indicated that they thought teachers were abusing sick leave an
personal leave benefits and the Board proposed to reduce leave provi-
sions. in 1979-80. Teachers regarded this as a form of contract-strip-
ping, and as one more indication of the”Board's lack of support for
\ its teachers. <4

-~

As March neared an end, the teacher and Board teams were not far
apart on salary matters. The Board offered a $9800 starting salary,
expecting acceptance. But the H.C.T.A., to the evident surprise of
the Board, suddenly made a counterproposal in which they. raised their

~~—.demand from $9961 to $10,700--gdmittedly. a negotiating figure and
rallying point for H,C.T.A. members. Disputes over benefits and .
leakes still were unresolved. Moreover, the April 1 deadline had
arrived. On Sunday evening, April 1, H.C.T.A. voted resoundingly to
strike: e

—_ : The School Board thereupon launched upon a series of moves
designed to end the strike without further negotiations with the T >
teachers. First the Board announced that it would keep schools open.
However teacher picketing was so heavy and so successful 'that the .
schools were closed on Monday morning. . 1

\

On the second day of the strike the Board announced that it would
make a new and improved offer to teachers—if t™ey returned to work

[N
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the next day. Teachers did not return, and the Board then announced
the terms of the offer to the press. Outwardly the offer (a $10,000
starting salary) appeared fo exceed the last pre-strike demand of the
teachers. But that demand subsequently had been raised to $10,700.

By this point it appeared that the main dispute was not about ‘the
details of the 1979-80 contract, (even though those details were most
prominently discussed in the press, and were the ones used to rally
—teacher support for the strike); the main issue was whether or not the
Board and the H.C.T.A. were going to negotiate.

On Tuesday coaches were told that they would be barred from after-
school coaching (covered by separate contracts) unless they agreed to
resume their school-day duties. This too-transparent effort at
strike-breaking appears to have backfired, contributing to teacher
solidarity and militancy. -

By the end of the week polarization of the two sides was complete.
The Board had publicly announced its "final' offer, had declared that
it could not megotiate in the midst of an illegal strike, and had
failed in 1tsWinitial strike-breaking attempts.. H.C.T.A. strike
organizers had preserved teacher solidarity--partly by capitalizing
upon the Board's efforts to break the strike and to avoid negotiationms.
Both sides had appealig to the public fogfﬁppport.

Ebidently hard-liners on the School Board were in charge of
Board strategy. They had further cards to play. On Friday, April
6-—the fifth day of the strike and the last day of school before the
scheduled spring vacation (April. 9-16)--the Board's attormey filed a
petition seeking a Temporary Restraining Order, Temporary Injunction,
and Permanent Injunction. The petition alleged tl_at the Board and
teachexs had been meeting since: October, that the defendants had been
“attempting to coerce the plaintiff into collective bargaining" (not
permitted under Missouri statutes), that the defendants nad *authorized
a strike before the Board had had an opportunjty to consider the
teachers' most recent pay demand, and that the defendants now were
illegally preventing the *plaintiffs from operating-schools. The
strike was illegal under Missouri law, and breached the 1969 written
understanding between the Board and the teachers. FurtWNer, the

- strike deprived children "of their constitutional right to an educa-

tion," and, if continued, would "irrevocably impair the educational
dpportunities of the pupils." The plaintiff was being "irreparably
damaged' because the strike prevented the plaintiff from "performing
its governmental duty," and would cause the plaintiff to "lose its
eligibility to receive state aid for its educational program.” The
Board's petdtion had appended to it several documents attesting to the
teachers' strike preparations and their alleged effort to coerce the

" Boar& to engage in bargaining. .However there were no exhibits or

affidavits supporting the Board's contentions about {greparable harm
(Petition for Temporary Restraining Order, Board of Education v Debo,
1979) . '

The Circuit Court promptly issued an ex parte Temporary

10
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Restrainini Order whichgrequired the defendants (H.C.T.A. leaders) to
refrain from actfivities which would interfere with schooling or coerce
the Board, to bar¥ain collectively. However since there was no school
si:ﬁedn.led the followingaweek, the Order's effectiveness could not be
agcertained unt{l school resumed on April 16. Meanwhile, the court
scheduled a hearing for'April 12; atighat tipe issuance of a temporary
injunction would be considered. The timing) of the hearing gave the -
Board a certain tactical advantage, in that it permitted the Board

‘to tell the public that it was taking ewvery possible legal step t0

re-open the schools., r- .

a very tough lettey was sent to all tdachers. The letter began by

rring to an enclaged contraet for {1979-80, stating that it repre-

ed the "absolute maximum" the Boa 'would offer. Teachers were
directed ‘to sign.and return the enclosed contract within 15 days;
othefwise "the Board will consider that you have rejected the.
offer .and this offer will be withdrawn." The letter noted that )

& ' The day after the Board secured\;ts Temporary Restraining Order,

. schools would be re-opened on April 16. Further;ﬂ??

-

<.any teacher who persists do strikigg_at that time,

- in violation of state law, gourt order,.the "associa-

‘ tion's agreement and each teacher's contract, is not- -
a teacher that-the District wishes to continue to- '
" employ. ...This Board is not willing to permit
teachers to teach young people of this District o
V  that law and honesty need be observed only as one
- pleases. . - _ t
Your teacherg' association in its literature has
assured you if yougBtick - together you can't ll
be'dismissed. This is in error. "
I§ you wish to continue as a teacher of the Hazelwood . .
School District, the Board directs you !o appear in . :,
*  your classroom at the usual time on April 16, 1979. <
~If yoa‘pe t in striking on that date, it is this
Board's nteqtion to terminate yqur employment ”\

' . and to réplace you witlt sbmeone who will abide by

-- the dw and will honor his/her contract. Your absence -
will be strued as insubordination and ﬁ]'easonable - ’
&bsence,izzth justifying dismissal, whiclt, if effected,
will deprive you of your tenure with this gdchool
dist ~legal remedies will also be-pursued.

.. Thig 1 being stated as a threat, but in fairness

1 needs to be said now while you’still have

a choice to make (Hazelwood -School District April

7, 1979). . oo - »

A few days later Hazelwood District administrators were mdking

plans to open schools on Monday, News accounts® suggest that g staged
re-opening was anticipated, with glasses for deniors to be resumed

-
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immediately; and other classes would begtn as administrators,

returning teachers, and substitutes became available. An Assistant

: i Supgrintendent re-affirmed the Board's intefition to proceed with

- dismissals. Another announcement indicated that 26 of the striking
teachers had signed and returned their 1979-80 conttacts. The Board's
attorney was directed to seek contempt citations against teachers who
failed to report fQr work on Monday. Thus the hard-liners’continued
- to play ouf their tactics. .

H.C.T.A. leaders responded to all of this with some moves of
-’ their own. Rank-and-file members--were urged to maintain splidarity.
. . The daily flyers distributed to members noted that "that little propo-
- sal with the threat attached so that we couldn't refuse was refused." .
. The tefchers' ac ast in the patriotic tradition: 'Where o
would America P& if she gave in to threats or accepted dictatorial .
., demands of a/select few when it affects the life and livelihood of the 7~ P
mdsses?" Peachers were told that the contracts had been written ] -
before thé strike began, when the Board's negotiators still were - ®
offering‘bnly'$9800, and that the contract sent in the mail was given ] !
to "us with no input or discussion by the teachers." Fyrther, any
—" teacher accepting the mailed contract would be a’ "Judas" who "will
: - have to face those fellow teachers that they stab in the back...for a-
,few pieces of silver"'(H.C.T.A. April 10, 11, 1979)

As these group maintenance activities were under way, an important
- set of events was occurring in court. On Twesday, April 10, the
teachers filed a suit of their own. The teachers #lleged that the
* Board's new 8alary schedule had been illegally ad ted. * The illegality
i - arose from the Board's alleged violations of the Missouri "open
.- C meetings" law; H.C.T.A. maintained.that qn n us occasions where
" the Board had met to devise and approve gﬁ!’salary schedule which had
* been announced. on April 5, the Board had violated statutory prohibi-
" tione against closed meetings, closed votes, and closed records. .
" Issuahce of annual appointment letters based on this illegally adopted .
salary schedule wo & irreparably harm the plaintiffs, said the peti-
- " tion - (The nature of the harm was not specified.) The petition sought
junction prohibiting the Bgard from issuirng the contracts to
teachers, or, if already issued, directing defendants to rescind them
(Petition for Temporary Restraining Order, H.C.T. A v. Board of
 .Education, 1979). ~ .

Although tho-Circuit Court refused to grant an Ex parte order
based on,the H.C.T.A. petition, the filing of the petition produced ‘
two other significant events. First, a hearing (on issuance of a
“ temporary injunction)®was scheduled to coincide with the hearing
already scheduled 6n the Board's petition on Thursday, April 12.
- Second, during the course of filing the H.C.T.A. petition the attorneys
for the Board and the teachers conferred. Apparently it was at that
R ) point that the teachers' attorney let it be known that the teachers
were prepared to engage in protracted litigation on behalf of any
teachers who were dismissed--}itigation which would keep the district
in\turmoi@or mohths or- even years. Threat was met by counterthreat.

>
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Settlement
The stage was set (or major confrontation. But key actors on both
,8ides evidently sensed great risks# The day before the hearings on
the Board's and H.C.T.A.'s separate petitions, Superintendent Lawson
and H.C.T.A. President Debo separately journeyed to Jefferson City.
Hazelwood-~area legislators (vtio were-in Jefferson City participating
in the General Assembly's regular legislative session) talked with
Lawson and Debo {n an effort to find, $ome mutually-acceptable forum
for bringing the .two sides together. Evidently the efforts bore no
fruit. The legislators had no leverage, and both sides were unyielding
on the basic issue: the Board would not meet with the teachers in the
-face of an {llegal strike, and the teacHers would not réturn to work
unless there was a meeting with the Board. The next step would be
~= court action.
On the day of the hearing the H.C.T.A. attorney filed the Associa—
v tion's Answer to the Board's Petition for Injgnctive Relief. The
Answer denied all the crucial allegations pertaining to the proposals
and counterproposals made just before the strike, the actigns of the
H.C.T.A. in fomenting the strike, and the illegality and effects of -
the strike. The H.C.T.A. maintained that their denials warranted dis-
missal of the Board's request. However the.practical (and intended)
effect was to signal to the court and to the Board that it would be
necessary to hold a hearing on the dispited points, and that the
hearing might be leng and complicated. -

@

The teachers also filed a Counterclaimp. The Co terclaim alleged

that the Board, since April 1, had refused to meet with the H.C.T.A.

to discuss salary and working conditions; such failure,was alleged to
violate the state and federal constitutions and was irreparably harming
the teachers Thus the teachers asked the court to order the defendant
Board "to forthwith meet with H.C.T.A./MEA,’ its officers and represent-
atiyes to=discuids educational programs, salary, welfare provisions,

and working eonditions..." (Answer and Counterclaim, Board of Education ,
v. Debo, 1979). All of this,nof course, echoed the évents of -1974,

when the teachers also had gone to court and won an order directing

the Board to meet with the teachers' representatives.

This time there was no hearing. At the time scheduled for the
hearing the attorneys for the two sides, the President of the H.C.T.A.
and the Hazelwood Superintendent closeted themgelves in the judges
chambers. For two hours they cOnferred while courtroom spectators
murmured and fidgeted. Finally the Judge appeared and made .a series
of brief announcements. The teachers, said the judge, were not going
to contest the Board's request for a temporary injunction, and it

.~ would be "issued forthwith. The hearing on the teachers' own request
for injunctive relief was to be postponed. Then Judge Litz said,
"The court strongly suggests to both parties that they confer and
resolve all matters between them."

- e . .
The observed events seemed quite innocuous--and perhaps a major
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" defeat for the H.C.T.A. However fragmentéi& comments about the

proceedings in the judge s chambers, and reports of events during the
next several hours,’ s#kgest that the chambers were the sceme for some
major procedural decisjons whith broke the impasse between the

'Hazelwood Board end its teachers. With-respect to its request for

injunctive relief, the Board entered court in a gtrong position; based
on past expefience with lalor injunétions in Missburi teacher strikes
the Board could reqponably expeet to receive the relief sought, al-
though there was the possibility of some delay and séme airimng of
issues and events which Woudd not normally be publicly viewed. On -
the other hand, the teachers had thrown up some strong legal responses:
in addition to the Counterclaim filed alopg with their Answer to the
Board's request for injunctive relief, there was the suit alleging
that the Board had violated the Open Meetings Law, and there had been
notice that the teéachers-intended to fully resist any dismissals of
teachers. Further, there were signs tRat a back-to-work order might
not be obeyed. -Thys there was the possibility of protracted and
unpleasant litigation. .

7 -

The court entered the discussions v‘\ some agendas of its own,
independent of the legal jissues presented by. the parties. For one
thing, there was the court's own calendar; it would be disrupted by
lengthy ‘courtroom proceedings. In addition, the court must have
been aware that the parties were not meeting to resolve their basic
dispute. Courts are accustoméd to fosteting settlements which avert
the need for hearings or trials. Then ‘theré were the events of the
previous day in Jeffersem €City; which seemed to demonstrate that there’
was some hope of contact between the contending parties. Finally,
there were the actors themsel¥es. Before/the court were two officers
bf the court—the aEtorneys for the two sides. .Also in chamberg were
two key actors (the Superintendeat and the H.C.T. Ag President¥ who
had vested intérests in avoiding ultimate confrontation, and who were
not representative of tbhebegotia ing teanmg which failed to avoid the
problem in the first pl These”new aetors might be able to work
out a settlement, particulagly 1f::;§:h by the court to do so. ‘The
teachers, whose, principal@pbfeo:ive from_the outset had been a nego-
tiated settlement, obviousl WOuld qﬁtgresist the court's desire to -
engage in talkg. The Board} vhich was before the court seeking the

court's assigtance and which Qight reb?;g_segfing more assistance,

could hardly afford’ to ignore ddyﬁpe fyom the bench.
]
In the afternoon, following the court sessidn, attornmeys for
the two sides met with the Swperinte and H.C 1ih. President,
plus one Board member and one mbdr of” the teachers' negotiating

‘team. This was the first diréct contact between the two sides since

several days before the strike begdh > New pef!onnel were involved, .
and the court's "suggestioh" served as a* constano prod to work out

a settlement. - Results were.descrilfed as "positive." But that
evening, when A larger numker of Board ‘members met with H.C.T.A.
PreBddent Debo, talks reportedl& degenerated into name-calling, and

“the prospect of settlement once again faded. Evidently the Board's

hard-liners were.not yet cogvinced that/the court's suggestion was

~
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o.b takan seriously:

-

ere were ‘M0 meetings the next day, but district administrators -

. called\ teachers in order to ascertain their readiness to return to

work Monday. Results of the calls are not known (to us), but
subsequently the -Board agreed to participate in a new meeting of

. representatives of hoth sides on Saturday. .That day, after a long

session, a "framework for discussion'” was agreed upon. (The lang-
uagg is an artifalt ‘of the Missouri legal milieu, in wi "agree-
ments"” which are reached as a result of striking are vdid.)

At first glance, the-teachers,appear to have fared badly 5y the

terms of the framework, for the 1979-80-beginning salary was the same
~ona—ah!% the Board had offered ébo days aftew the ‘beginning of the
‘'strike ($10,000) and had mailed to teachers. Moreover, the framework
was for two years (including a~$10,700 starting salary for 1980-81)
whereas H.C.T.A. initially said it wanted a one-year contract. How-
ever there was a crucial provision for a wmid~year distribution to
teachers of certain revenues which were in excess of those projected by
the Board; hence there might be a "bonus” payment. Moreover the Board
yielded on several issues related to personal leaves. Further, lost
days weére to be made up, and there were to be no reprisals against
strking teachers (Proposed Framework for Discussions, April 15, 1979).
For the H.C.T.A. leadership, perhaps the most important thing about

the framework was the fact that it existed at all; With it ithe leaders
were able to report to teachers that a Zeturn to work under. the frame-
work would be a result of a bilateral process rather than Board fiat.
True, the agreement was unsigned, had not been ratified by the Board,

"and had been reached by the Associatiom's leaders rather than by the

negotiating team. But there was a preliminary agreement. Teachers
could vote on ‘the issue of whether it would be accepted (albeit under
the threat of dismissal and contempt proceedings by the Board).

From the Board's perspective, it had held to its "final" salary
offer, and it could claim that its willingness to talk with the
teachers was a result of outside (cBurt) pressures--a considerable
face-saving device. Concessions on personal leave did little more
than retain the status quo.

Qn Sunday evening, April 1%, at the urging of their President,
the H.C.T.A. membership reluctantly veted to accept the "framework
for discussion” which had been devised the previous day. School

umed on Monday morning. There-was evidence of bittermess on both
sides. The "framework for discussions" appeared to be more a truce
than a settlement.

ST. LOUIS3

The St..Louis Public Schools did not experience a teacler strike
until 1973. At that time teachers' loyalties were about evenly
divided between NEA and AFT affiliates. For many years neither group -
® N >

¢
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-bad deemed 1t prudent to engage ,in militant action. Late in 1972.
however, the . two groups formed an uneasy alliance aimed at provoking

a gshowdown which woilld force the Board to engage in some sort of in-
formal bargaining (despite the absence of legislation authorizing such
bargaining) and, in addition, produce improvements in wages and working
conditions. Talks with Boafd rep;esentattves collapsed, and a four-
week strike octurred in Jgnuary and February 1973. The Board of Edca~
sion sought and obtained Injunctive relief, but found, to its consider-*
able surprise, fhat court orders,’ fines against individuals and agajnst
the teachers' organizations, dnd gven jail sentqaces failed to greak :
the strike (Colton, 1977). Eventtally a settlement was reached. It
provided for salary increases (made possible through some budgetary
juggling by the city Bovermment’ and the Board of Education). More impor-
tantly, the settlement provided for a representation election, an infor-
mal negotiations process, and a‘fdrm,og grievance resolution. (See St.
Louils Teachers Association v Board of Education, 544 S.W.2d 573, Mo.
Sup. Ct., ‘1976, Appendix) -

¥

‘ While the 1973 strike set the stage for more formalized relations
between the School Board and its teachers, it did not bring labor peace
) in the schools. Quite the contrary. Talk of strikes surfaced almost
' every year after 19789. One source of trouble was the continuation of
AFT-NEA rivalry for teacher allegiance. “The representation election
' provided for in the 1973 strike agreement was held in February 1974, It
xesulted in a narrow (2,101 to' 1,622) AET victory (St. Louis Post-Dispatch,
hsgary 1®, 1974). SLTA‘leaders, immediately warped that they would .
wat events closely and would seek another election beforé long. Late
in 1974, claiming that the AFT Had "sold 'out” in agreeing to, the 1974-75
contract terms, SLTA leaders took steps to hold another elettion (St. Louis
Post-Dispatch, October 9, 19Z4). But the procedures were contested, and
SLTA finally went to court on the matter (St. Louis Post-Dispatch, June 24,
1975). A procedural agreement then was reached and a new election was
held in December 1975. The contest was sufficiently important that both
NIE President Ryor and AFT Preside®t Shanker came to St. Louis to rally
support for their regpective organizations (St. Louis Post-Dispatch De-
cember 2, 1975). The AFT again won, but again the margin of victory
was one vote (St. Louis Post-Dispatch, December 18, 1975). Hence the
rivalty continued, and in-1978 still another election waw—held. This time
the AFT won by about 300 votes (S&. Louis Globe Democrat, March 3, 1978).
This result, coupled with a disastrous 1977 strike by the Kamsas City AFT
(the Federation's other Missouri stronghold) may have counvinced union
leaders that some form'of dramatic and succéssful effort was needed in
St. Louis if AFT was 'to retain any power in Missouri. Salary improve-
-  ments were promptly announced as a top priority of Local 420,
s Therefwere other forces pressing toward teacher-Board confrontation.
A fundamental problem, of course, coggerned resource allocation. The
Board wanted to regain the AAA-rating which it had lost in 1974; to do so
would take resources for specialized personnel and for reducing pupil-
‘teacher ratios. The physicdl plant was deteriorating. Test scores were
declining. A desegregatiom suit-was pending. Such demands diverted’
resources that might have been used to improve teacher salaries. A peren-
sy * -~mal bome of contention was the year-end budget surplus. _The Board
insisted that the year-end balance was needed in order to avoid cash-flow
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problems the subsequent year; teachers argued that the Board invariably
underestimated the size of its year-end balance. Neither party would
“accept the other's view. During the period 1974-76 there was the
additional problem of repeated voter defeats of levy increase proposals.
By the time that problem was resolved another had materialized: in a
consent decree growing out -of desegregation litigation the Board
accepted a staff balancing policy that would result in the involuntary
transfer hundreds of teachers during tiwe next three years. Added
to these~Hfficulties were the familiar ailments of urban schools—
viqQlence, sharply declining enrolldent, sharp inflation-driven cost

" increases, and a surfeit of rules and regulations and other accouterments
of large bureaudracies. It is understandable that teachers might
support a strike, if.not to solve their ‘problems, - then at least to
provide an opporfunity to draw attention to them.

A strike was threatened in August 1974, but was averted by a’
,Ltentative two-year pact which was made contingent upon the outcome
of a pending tax levy (St. Louis Post-Dispatch, October 9, 1974). The
levy failed, and a strike vas threatened for early 1975, but then )
teachers voted not to strike {(St. Louis Pgst-Dispatch, March 17,
1975). 1In the fall of 1975 a strike was authorized for early January,
, but in early January the teachers rescinded that authorization
(St. Louls Post-Dispatch, January 13, 1976). In the summer of 1976
another strike was threatened, but teachers, agdinst the recommenda-
tion of their leaders, voted to accept the Board's terms for the
1976-77 year (St. Louis Globe Democrat, September 7, 1976). A
similar pattern materjalized at the begimning of the 1977-78 year
. when teachers ''re antly" voted to accept the Board's proposed
salary schedule (St. Louid Post-Dispatch, September 8, 1977). °

For a time it appeared that the 1978-79 contract would follow

the same pattern. Discussions had begun in April 1978. By summer

- there was deadlock. Strike talk developed. The Board, in order to
proceed with payrolls, unilaterally adopted -a new salary schedule
which incorporated improvements over that of the previous year.
the surprise of many, in September teachers voted to reject the
Board's contract. Another vote in November produced the same result.
Serious strike preparations got under way. In early January a last-
minute Board offer was rejected by the teachers.

-

10

On Sunday evening, January 14, thé teachers voted to strike.

* The ensuing strike lagted eight weeks. It was marked by some of the
most unusual strike<relMted events of 1978-79. For example the
School Board immediately ®btained injunctive relief, but two weeks
later returned to court agking for dismissal of its injunction suit.
A parent group sought and obtained standing to seek injunctive relief.
A civic organization pledged $600,000 to cover any deficit that the
final settlement might cause. A student group formed and persuaded
Reverend Jesse Jackson to come to town to lend his éfforts toward
settlement. After six long weeks on the picket lines a Board attempt
to_re-open schools was an abject failure. Detailed documentation of

\\\ these and related events "is beyond the scope of this paper, and is’
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provided elsewhere (Lemke, 1979). Here attention will be directed to
the two injunction suits precipitated by the strike.

/ . o

The ¥irst Injunction Coe

. - The day after teachers took their strike vote was a school
holiday. That day the Board's attorneys sought injunctive relief.
In its petition the Board alleged that it had been meeting and.confer-
, ring with the teachers since the previous ‘April, “that the teachers
. had just ‘voted to strike, that a strike would be illegal under Missouri
law and would violate the terms of a Temporary.Restraining Order -
- issued in 1973, and that the Board would be irreparably harmed in that
(a) the Board would be "unable to perform its govermmental duty and
function of educating students,” (b) the educational program (including
Py end-of-semester exams scheduled for the next day) would be "seriously
: disrupted,” and (c) state aid would be jeopardized if the 180-day
requirement could not be met. Appended exhibits supported the assertion
that the teachers had voted to strike, but there was no effort to back
up the claims about irreparable . A supplemental brief cited -
cases demonstrating that a strike/ would be illegal and that the. plain-
tiff was entitled to injunctive relief (Petition for Temporary Restrain-
ifig—Svder, Board of Education of St, Louis v. Battle et al., 1979).

City Circuit Court Judge Ivan Holt promptly issued, .on an ex °
parte basis, 'a Temporary Restraining Order. The Order barred the
officers of the teachers' union "and all persons acting in concert with
them or in their behalf” from striking, from engaging in acts which
would cause employees to be absent, or from attempting to force t?}
plaintiff to bargain collectively. A show cause hearing was set for
the 24th of Jaguary. ’

The prohibition Against seeking to force the Board to bargain
collectively seemed, /jon its face, to preclude the possibility of
negotiating a settlement which would end the strike.” Board spokes-
persons publicized this point repeatedly. However attorneys indi-

4 cated that the prohibition's symbolic and public relations aspects
. d2d not necessari%y preclude "conversations,” meetings, or discussions.
‘Formal collective®™bargaining would be illegal under any circumstances;
— ] related.activities suéh as meeting and conferring were still permis-
gible. Nonetheless, at least-one Board member late? efpressed fear of
personal legal liability in the event that a settlellent was reached
while the court Order was in force.

On Tuesday‘;nd Wednesday mornings teacher pickets were out in
ig::e. Teachers clearly had anticipated the injunction, and equally
clearly had-determined to ignore it. Board efforts to keep the
schools open were unsuccessful and on Wednesday, citing "violence,"
the Superintendent announced that the schools would be closed indefi-
nitely. For-the next week the battle between the Board and the
) teachers was waged largely in the media. Each side seemed convinced
- of its own rectitude, and there were no signs of behind-the-scenes

efforts to reach a settlefent which might end the strike. The next
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' test, ovici.ntly, (would be in court.

Preparatory to the hearing teachers' attormeys prepared their
responses to the Board's petition for injunctive relief, The
responses took a variety of forms. The teachers denied all the alle-
gations set forzh in the Board's initial complaint--a signal that
the teachers were prepared to prolong/ the hearing. The teachers
specifically asserted that they had a right to discuss terms and
conditions of employment and to withhold services. In addition the
teachers contended that the Board had no right to equitable relief,
for it was the Board's own unclean hands which had led to the strike.
. Further, the Board's petition was _so broad that it infringed upon the

teachers' constitutional rights, Thus, said the teachers, the
petitioners' request should be denied and the petition dismissed. The
teachers further alleged that the Board's petition was defective on
procedural and jurisdictional grounds. That is, -the class action
< aspects of the p#eition were improper, and AFT representative Robert
' Jensen was improperly included as a defendant (Motion to Dismiss,
Board of Education of St. Louis v. Battle et al., 1979). The implicit
~message in all of this was that the teachers' attorneys were prepared
to protract the hearing for as long as possible, using as many devices
as possible.

e

At the show cause hearing on January 24 (the 10th day of the
strike), the judge and counsel for the two sides cpnferred at lengthe
Finally, after nearly two hours they emerged from chambers whereupon -
Judge Helt made a terse announcement: the hearing would be resumed
the following Monday (January 29), and "counsel for both sides are
asked to furnish the court with information clarifying the issues in
the case."” No explanation for the delay was fdrthcoming.

On the 29th it suddenly became apparent that the Board had
drastically altered its strategy. The Board's attorney addressed the
court, noting that the Board had offered the best that it coyld,- but
that the teachers then '"took to the streets to force the Board to....
give them what they want.' He noted that the teachers had stated
their willingness 'to go to jail. "I suppose,’ he said, ""that means
no matter what the Court orders them to do, if they disagree they
will not comply. is the teachers' position that if there are
enough people who resist or defy the law, that law enforcement proce-
dures seem to be ineffective to resolve the dispute. In other words,
if you don't 1ike the law, simply don't bother about it and if there
are enocugh of you, you will win. These...are the teachers to whom
we entrust our children to learn how to live in this society, ine
this time, as }aw abiding citizens...." But the Beard wished to have
its case dismissed. The request was motivated, he said, by the
Board's desire to 'bring reason, ratiomality and,responsibility to
the .case." Rather than pursuing court action, the Board would A,
schedule public discussiona. The Board proposed that auditing firms
examine. the Board's financial position (Tranmscript, Board, of Education
of St. Louis v. Battle et al., JZnuary 29, 1979).

-
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A Judge Holt promptly dismiseed the case, and attorney Lashly then
addressed xeporters outside the courtroom. The public forums, he
said, would provide an opportunity for the Board and teachers to h
exchange views—which they could not do privately, he said, in view of

the court decisipn voiding agreements reached during a strike. He

noted that the Board had had a "long agonizing session" in which it

concluded that punitive measures would not be helpful. "The Board,"

he said, "wanted to voluntarily relieve the pressure from the judicial

process, to see if this will not lead “to an acknowledgement by the ~
teachers that the Board had done everything it could dg" Shortly
thereafter a Board press release explained that

‘The Board felt that a dismissal of the case against the \
" striking teachers would be an act of good faith towards
resolving the dispute..... We also felt that it would be
counterproductive t6 continue legal proceedings. The
courtroom may not be the appropriate forum to resolve
a strike by teachers at the present time. Moreover,
Local 420 has repeatedly stated publicly that it would
* not abidé by any court orders and Union leaders would be
willing to go to jail for their cause; putting teachers
in jail would not be a positive step toward our immediate
goal of providing services to the young people of St.
Louis (Public Affairs Division, St. Louis Public Schools,
"Teachers' Strike--Questions and Answers', January 31,
1979).
Subsequent interviews confirmed that the Board's prior discussion L
was indeed, as the attormey said, "agomizing.® There appear to have .
been two keys to the "Beard's decision to withdraw from court. First,
the 1979 court action already had demonstrated its inefficacy, as
the same strategy had done in 1973. Courtroom delays, the judge's
request to leajb~ahggs_ﬁhe positions of both sides, and the teachers'
defiance of the Pemporary Bestrzining Order, plus the prospect of
contempt proceedings, seemed to be getting nowhere. Some Board
members, nonetheless held out for a continuation of the injunction-
based strategy. Second however, labor relations specialist Ted Clark
vas retained to advise the Board. Clark has strong reservations about
the desirability of injunctions as strike weapons (Clark, 1976).
Evidently Clark's views were accepted by a majority of the Board
wmembers. ‘ .

/

A}

The Second Injunction

The Board's decision to femove the strike .from the court's -

purview confronted St. Louis parents and students with the probability '
of an interminable strike. Missouri law provides no impasse, pro-

cedures. The Board had been claiming that it could not settle under

the duress of a strike. The teachers steadfastly maintained that they

would not end their strike until a satisfactory settlement was ob-

tained. énd public officials g}ated that they were powerless. Thus

.

~
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. ’ )
the prospects for resumption of schooling seemed -remote.
)

In these circumstances several third—pa%ty efforts were mounted.
A semi-official gfoup known as the Citizen's Educational Task Force
godght mediation. The Governor offered his assistance. A student
roup formed, and it sought (and obtained) the involvement of Reverend
Jesse Jackson. Eventually the city's wxivic leaders offered-to help.
A parent group also was coalesced, and its effort brought the strike
back to court (Lemke,’ 1979). . . , -

The net effect of these third-party efforts is difficult to .
assess. Op the one hand, they may have prolonged the strike, for most
started with the premise that some sort of settlement would be neces-
sary if the schools were to reopen. Settlement presumed that resources

‘could be found to satisfy the teachers. That presuinption, of course,

was heartily endorsed by teachers, and it undoubtedly reinforced their
resolve to continue the strike. &h the other hand, it’ is not at all
certain that the Board's decision to outlast the teachers ever would
have been successful, as evidenced by the utter failure of the school
reopening effort which the Board made on February 28. Thus some sort
of third-party intervention clekrly was necessary in order to alter
the stalemate. In the end the efforts of the Governor, the business

.

community, and federal mediators were instrumental in effecting a __———

settlement. The impact of another third-party--the parent group
which sought injunctive relief--is more problematic, but it is the
focus of our inquiry. ,

On the same day that the “court acceptéd the Board's motion to
dismiss its own injunction petition, a group of parents got together
to discuss the situation. The group, which eventually became known
as School Options for City Parents and Students (SOCPS), was led
by Reverend Robert McNamara. McNamara was a well-known activist;
recently he had been active in a parent group which intervened in the
school desegregation suit, arguing that desegregation was both
unnecessary and unwise. "

However well-intentioned the :{forts of McNamar# et al. in the
teacher strike, it is apparent that £hose|efforts failed to perceive
the significance of racial consideraticns'in the St. Louis strike.
Students in the schools were predominantyy (75%) black. A majority
of AFT members, and most of its leaders, were black. ‘But the School
Board was predominantly white. AFT President Evelyn Battle was
black; School Superintendent Robert Wentz was white--and he was an
outsider who\had been hired in preference to the leading local candi-
date, who was black. At the time of the strike, there were two other
race-rélated issues which were very much on the minds of city residents
and public officials. Ohe was the proposed closing of Homer Phillips
Hospital--a long-time and very important fixture in the black community.
The other was a school desegregation suit which recently had been
heard, but was awaiting judgment in the court of Federal District
Judge James Meredith. During the course of the strike, surprisingly
little was said about its racial aspects. However McNamara and SOCPS,
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\\ ' - despite protestations of interegt in the studemes, not racilal politics,
were viewed with great wariness by all parties. Although some

members of the School Board privately welcomed the efforts of

McNamara and others of -like mind, it was clear that any public alli-
ance between the Board agd. SOCPS would exacerbate an already delicate
racial situation. Churches and parents in the city's black community
were similarly disinclined to ally themselves with McNamara and SOCPS~--
particularly in view of the AFT's insistence that it would not return
to work until a settlement had been reached. Any effort to bludgeon
the teachers to return to work would, in effect, support the
predominantly white School Board at the expense af the predominantly
blatk AFT group. The upshot of all this was that McNamara and the -
SOCPS group had no chance of forming a viable political base frof’.
which to pressure a settlement. ) 4

L A \

After an initial meeting of the parents group, McNamara reported /

PY that "The kids are being hurt, and the parents have agreed that they
aren't going to stand around and see this drag on and on." (St. Louis
Post-Dispatch, February.3, 1979). Conversations with members of the
group indicate that there was genuine concern about tﬁaxwelfare of
students. Hot lunches were not being served--a major problem in large
segments of the community. Summer jobs were jeopardized; in a city

with many families fBking very marginal livings, loss of summer income
was a severe problem. Students were jdle, and some parents believed

L}

v that a consequence was increased use of drugs, increased pregnancies,

and petty theft through shoplifting (Interviews). P

It quickly became apparent to the SOCPS group thaz/ it would be
unable to mobilize intervention by public officials. Local, state,
and federal officials were contacted, but all declinéd to become
involved, and several ddvised the parents that legal action was their
only legal recourse (Interviews). But the SOCES-group quickly found
that legal action was problematic. First, there were no precedents,
as clearly as they could tell, justifying such action. Secornd, it was
not clear what' form an action should take. Several possibilities were
explored. One was to seek a refund of the taxpayers' money. A second
was to take some action against the Board. Removal of Board members
was abandoned as not feasible, but perhaps they could be forced to
perform their duty of operating schools. A third possibility was some
sort of injunction action. But who was to be enjoined? And from
what? And were the plaintiffs acting as taxpayers or as parents? For
a time there was talk of naming both the teachers and the Board as
defendants in an injunction action; this would preserve parent
"neutrality" dn the dispute. But finally it was determined that only
the teachers would be named as defendants. An attorney was asked to
take the #ase, and fund-raising efforts were undertaken.

. . F
'\\\. . On February 21, in the sixth week of the strike, 12 parents
‘acting of behalf of their children and all other children and parents,

_sought and obtained a Temporary Restraining Order against the teachers.
A show cauge hearing was set for February 26. The pe;iod from
February 26 until March 9, when an injunction finally was issued,

. -
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brought forth some exceptionally complicated legal maneuvering.

Understanding of the court action requires a review of the
position of the parties. The teachers, who had expected the Boarg's
initial injunction request, were in a much different position the
parent suit was filed. There were signs that negotiations were
proceeding and the main litigation task was to delay and postpone
court action (Interviews, teacher sources). The parents' main.
objective, of course, was to get the schools open as quickly as
possible, but they did not fully trust the Board to do so and -hence
were unwilling to defer to the Board on legal matters (Interview).

The Board, which already had demonstrated its ambivalence on the matter
of injunctive relief, was for political reasons unable to welcome the
parents' suit, but,also could not resist it, even though the mere

fact of the suit was a bit of an embarrassment for the Board. And the
court, caught in the middle of all of this, must have been hoping for
some settlement of the st;ite which would preclude having to resolve

an extraordinarily complex®set of problems. .

While the details sf the legal proceedings need not concern us
. here, some of the hain events warrant attention, for they illuminate
the difficulties associated with parent-initiated suits, and also
reveal the possibilities open to teacher-group defendants who are
skillfully represented and who seek to delay final court action.

mo to dissolve the Temporary Restraining Order and to dismiss the
parefits' suit. One reason was that the defendants were improperly
identified. Another was that the duty of operating schools was, by
Consti®Mtional mandate and by statute, laid upon’ the Board rather
than the teachers, and the Board already had asked that a similar
suit be dismissed. The plaintiffs had failed to name the Board of
Education as a defendant, and the Board was a necessary party in the
suit. On these pl&¥dings the court dissolved the Temporary
Restraining Qrder. But rather than dismissing the complaint, the
parents were given permission to amend it._ A new show cause hearing
was scheduled for March 1. : ’

! At the February 26 show cause hearing the teachers' attorneys

On March 1, a Thursday, the hearing resumed. The plaintiffs
had made some adjustments in their pleadings, and the Board of
Education had refiled its previous Tequest for injunctive relief as
well as a motion seeking intervention in the parents' suit. The
. latter motion was granted. Immediately the teacher defendants
‘protested, contending that the parents had no capacity to bring suit
against the teachers,.,and that the Board should be a defendapt in the
case. The judge, said the teachers, had exceeded his authetity.
The teachers requested permission to seek (from the Co of Appeals)
a writ nullifying the lower court's action. Defendants were given
one day to secure the writ. On Friday.afternoon the#Court of Appeals
denied the teachers' request. But by that point it was too late to
resume the hearing (first sought by the parents on February 21). The
‘hearing was rescheduled for Monday, March 5..
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’ the documents by calling upon AFT leaders.

-

The heaging lasted for four more days-~thanks to the legal
.complexities inherent in the case, the dexterity of the defense

attorneys, and the frequently uncoordinated efforts of the pareats -

and Board, now uneasily joined as petitioners. against the teachers.
The parents' attormeys began the hearings by bringing to the stand -
each of the named plaintiffs, who testified as«to their interest in
the case, and about the nature of SOCPS. Though examination and
cross-examination rarely took more than.ten minutes pér parent, the
process was not completed on the first day. Defendants, of course,
made no effort to expedite matters, and employed obvious delaying
tactics wherever feasible. (For example they refused to admit. that
the defendants had -been properly served, thereby requiring the
yplaintiffs to furnish proof of ser$¥ice~-a matter which required
locating papers which had become buried in the mass of papers now
present in the courtroom. The process took. only five minutes, but
illustrates how delaying tactics were used.) On the second day more
parents testified, and then Superintendent Wentz was called to testify
as to the existence of the strike ana to describe the negotiations
preceding it. At times attorneys for the Board and the parents—-
nominal allies-appeare} to be working at cross purposes, occasionally
even objecting to que s raised by each™ther. Disputes arose as
to the authenticity of documents which had been requested from, the AFT
by the Board and theé parents. The plaintiffs sought to autheffticate
But these individuals,
invoking the Fifth Amendment, refused to answer all questions. At

this the parents' attornmeys expressed much displeasure, but the AFT
counsel pointed out that the plaintiffs had alleged that the teachers
vere violating a Permanent Injunction issued in the 1973 strike; thus
EE;{§ testimony might affectiﬁximinal contempt actions and therefore
ould not be required On the second day the class action aspects of
he case came to the fore when it became apparent that the teachers were
prepared to challenge the named plaintiffs' capacity to represent all
parents. Indeed, the defendants had assembled a group of\parents to
testify that SOCPS did not represent theip.yiews. However that portion
of the testimony was aborted when the parents withdrew the class action
component of their suit., That move clearly removed an ofportunity for
more delay by the teachers. But the teachers then obtaimged a half-

day delay in the proceedings, ostensibly because of ''the changed
posture' of the case. N
Finally, on the fourth day, the testimony came to an-end, after

the teachers made a modest effort to develop testimony about bad-
faith bargaining on the part of the Board. The testimony was dis-
‘allowed. And so, at last, a new Injunction was issued on Friday,
March 9. It ordered the teachers to refrain from striking, ordering
the AFT leaders :to meet with union members on March 13 to direct them
to report to their classgooms on the l4th, ordered the union leaders
to report to the court on their compliance with the order, and
directed the Board of Education to send each mgmber of the union a
copy of the order (Temporary Injunction,4Walter Abell at al., v.

St. Louis Teachers Ynion, 1979).

&

- The order was a strong one. As it happened however, negotiations
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had “B&en under’ way during the precedi

CEN

days, and settlement.was
ors announced that a‘tent@tive

4

settlement had been regched, t in)part to availability of some
disputed funds which the Govern to release, and in’ part

to a business community pled 00 to cover a defictt, [
should it arise. (It did nof{.) Tnterviews wi th. attorneys indicated

th,at the comrtroom prodeedings had virtually no effect upon the v
:i? ‘substance of the megetiated settlement.

imminent. 'On'Sunday,%‘rih 11, med

o
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Among the strikes we studied intensively during 1978-79, th.e one

in St. Louis was, by far, the longest one. In addition.it affected
the largest numbqrgof §tudents and teachers. As far as we know, no
systematis efforts are under way to asSess the long-term consequehces ¢

(if any) of the strike; insofar asllt affected students, the staff,
or cx:he cmmnunity

s . -
o~ .

~

Initial re>6rts indicate that student attendance was down
during make-up days schedyled during spring Saturdays and during
the.ze-scheduled days in e. Teachers blamecj magagement for the

low t.;\@?ﬁ and vice-versa.

Shortly after the strike the Board, reversing its historic®

‘ %pposit10$;o collective negotiations legislation for teachers,

voted to efidorse the concept. Late in,1979 the.Board, advised by - .
Ted Clark, whom it had hired to manage’its. striﬁe strategy, filed a ', 5
b%‘l in the legislature. As this report is written the"Board is N §
lobbying vigorously for its bill. Nor surprisingly, the bill includes , - By 7
tough anti-strike measures, including injunctive relief. A-district | ’
"faced with a teacher strike ‘is required to seek injunctive relief. . 2
Further, "it shall not be a defense to a suit to enjoin a strike <,

that there‘is no showing of substantial or irreparabla harm. or . "‘\\

shall the lack of a showing of substantial and irreparable harm .bar.

the obtézning of astemporary ‘restraining order or ﬁ njunction

restraining or prohibiting a strike" (Missouri 80th Genegﬁl Assembly,

2nd Session, House Bill 1748).
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: : ; FOOTNOTES .o S

Ll'his report was prepared by David Colton with the assistance of Jo Ann

| Campione Donovan (Hazelwood portion) and Randal Lemke (St. Louis - -

| . * portion). ‘Donovan and Lemke provided .invaluable assistance in data
! collection and initial data analysis.

| ‘ * 2Data 611 the wood strike were obtained ‘from the following sources:
: oo interviews wigh major actors on both thefkeachen and the district A »
side of the dispute ¢ ty was guaranteed, and hence we cannot
publicly express our appr ionm to the many individuals who
) generously, shared their time, their records, and observatigns with
- " us); the courthouge f Sembled in connection with the two legal
proceedings ‘precipitat the strike; newspaper accounts in the
R . St. Louis Post-Dispatch; \ Louis Globe Democrat, and North County
Journal; an observation, (by Bdith Graber) of courtroom.proceedings .
on April 12, 1979; and inf conversations with actors and .
_ observers familiar with the“Hazelwoad events. ' =

} o

3Data on the St. Louis strike were obtained from‘ the following saurces:
interviews with the major actors on the teachers' side, the Board's . .
side, 'the parent de, and the students' side of the struggle (as -
in Hazelwood, an:mty was guaranteed, and hence we cannot publicly
‘express our appreciation to the many individuals who generocusly
shared their time, their records, and their observations with us);
the courthouse files assembled in connection with both injunction
proceedings; newspapear accounts in the St. Louis Post-Dispatch and
St. -Lo%is Globe Democrat; observations of courtroom proceedings by - ¢
- Edith Graber, Randal Lemke, and *‘David Celton; and informal conver- :
sations with actors and observers familiar with events in St. Louis..
The St. Louis strike was an extraordinarily complicated and inter-
esting one: a wmuch fuller account’is being pfepared by Randal Lemiee 4
@and it should appear as a doctoral dissertatibn i@ the near future.
c ° A .
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STATE OF WASHINGTON: FOUR QOURTS1

In Washington the opening of the 1978-79 school year was-
accompanied by ten teacher strikes. Four of the tem struck districts
sought injunctions. In one case relief was denied, in one it was
delayed, and -in two relief was granted promptly. In one case the
court chose to get involved in the bargaining process; in two
cases the courts stayed detached from the proceéss. In the three
districts where injunctions were granted, teachers complied with
two of the orders and defied one.

It is this variety which provides the principal focus of
Part 1 of this report. Other reports in this series concentrate
upon single strikes in different states. From those reports one
might infer that variations among strikes and injunctions reflect
differences in state laws. But such differences do not explain the
great cordtrasts we found among strikes within Washington, for all
the strikes occurred in a common legal context. gfomparative analysis
of the Washington strikes helps provide a basis for identifying local
determinants of- labor injunction activities.

Part II of the report presents a more thorough analysis of the
use of the irreparable harm standard in Washington strikes.

Y.
. THE STRIKES?

Setting

In Washington teacher st{ikes and labor injunctions appear to
have been affected by certain features of state labor law, by a school
finance reform movement, and by the organizational views of the
Washington Education Association (WEA) and the Washington State School
Directors Association (WSSDA). Analysis ofgffhese three background
factors provides a basis for understanding similarities and variations *
observed among strikes and labor injunctions in specific districts in
Washington. s

.

3

Legal Context. Collective bargaining for public employees in
Washington is governed by five statutes -and an executive order--each
pertaining to a ‘different category of public employee. Ome of the five’
statutes is the Educational Employees Relations Act (EERA). EERA is a
collective bargaining law applying to teachers and school boards. Despite
its general comprehensiveness however, EERA is noticeably silent on the
matter 3f strikes. Evidently proponents and opponents of teacher-board
bargaining were unable to agree on language pertaining to strikes, and
so EERA, in contrast to the laws governing other public employees in
Washington, left a statutory vacuum. \

When ten teacher strikes broke out at the beginning of the 1978-79
school year--just a few weeks befote a general election--statqnents by
state officials reflected the political sensitivity of the teacher strike
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question. Governor Dixie Lee Ray voiced oppositid‘ to strikes, o
-but- stressed that-resolution of them was a local matter, not a
state problem. The Senate Majority Leader said that he was "not
sure...that they are illegal at this point,” and that the /
legislature might take up the issue if the courts ruled one way or
the other. The House $peaker said that he planned to check with
* .his attornmey about the legality of teacher”strikes. The Attormey
General noted that "the Legislature has studiously avoided (dealing
_ with the legality of teacher strikes) because it's so controversial"
Iy (Bremerton Sun, September 5, 1978). In Everett--site of one of
* the fall 1978 strikes as well as another strike two years previously--
powerful state Senator August Mardesich voiced his opposition to
teacher strikes; a strong campaign by labor groups (including the
. WEA) contributed to Mardesich's subsequent defeat in a primary election
campaign. .
Washington's appellate courts have provided as—little guidance
as the legislature. The leading case governing the dse of labog
injunctions in public employee strikes grew out of a strike by
municipal dock workers in 1957. The strike was immediately enjoined,
and the Washington Supreme Court later reviewed the propriety of the
lower court's action in issuifg the injunetion. The Court's opinion,
rendered in Port of Seattle v. Internmational Longshoreman's and Wdre-
housemen's Union, '(1958; hereafter Port of Seattle) can hardly be
classified as an exemplar of judicial lucidity. The Supreme Court,
" after noting with approval the govermmental immunity doctrine set
forth in Norwalk Teachers' Association v. Board of Education (1951), and
after further noting that thd legislature Was bettédr equipped than I
the courts to determine ''the public policy of*this state in this
evolving field of conflicting interests and social regulation and
control," held that

. o,
Absent legislation under the circumstances here/involved,
we feel compelled to hold that the right to gtxike is
subordinate to the port's immunity therefrom. It logically
follows that the strike in this case was inappropriate.

The resultant damage to the port being substantial, the trial
judge .did not abuse his discretion in granting the injunction
(Port of Seattle, 1958: 1103). '

In subgéquent years, when school boards and other public employers sought
. to enjoin teacher strikes, management attorneys asserted that Port

. of Seattle had held that govermmental employers were immune from
strikes, that the immunity.could only\be changed by direct legislative
action, and that strikes were per se harmful. Teacher attorneys
interpreted Port of Seattle narrowly, noting that it applied specifi-
cally to municipal dockworkers (not teathers), that thé legislature
in subsequent years implicitly approved teacher Strikes by considering

. . but declining, to adopt bills prohibiting such strikes, and that trial
!} courts were required by Port of Seattle to find (rather than .asgume)

that a strike was harmful.

A case directly involving teXcher strikes reached the state
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Supreme Court in 1975. The Court reversed a lower court decision
to issue an injunction, holding that the Mead School District had
violated the stace 8 Open Public Meetings Act when it voted in -~
executive gession to seek injunctive relief. . The Court's opinion
rested on the observation that a teacher strike did not constitute
the sort of "emergency" which warranted the Board's failure to
act in open meeting (see Mead School District v. Mead Education

Association, 1975). Teacher$ tend. to view the case as supportive
. of their claim that strikes are not automatically' harmful; boards
"assert that the decision has no bearing upon the availability of
injunctive relief.

StaCthry silence, coupled with che ambiguities of Port of ;
Seattle ag‘g:ead has created a litigious enviromment for Washington

" teacher s es. School boards usually seek injunctive relief ‘when .
faced with strikes. Of the 36 strikes which occurred, during the
period 1971-78, 22 resulted in requests for injunctions. With few
exceptions the plaintiffs won; injunctions were issued in 20 of

the 22 cases. Usually Washington courts find that the strikes are
illegal and harmful; the latter finding is based on affidavits

rather than strict evidence. Typical, perhaps, is the language
supporting a Temporary Restraining Order in a 1977 case:

The Court has examingkhthe file herein, heard argument of
counsel, is ¥ully informed, and finds and concludes (that)
plaintiff has a legal right to be free of strikes by its
employees; defendants are engaged in an illegal strike
against plaintiff; the strike and actigns in furtherance
thereof by defendants have caused and, unless restrained,
will continue to cause substantial, immediate, and irrepa-
rable injury and damage to plaintiff (Temporary Restraining
Order, Aberdeen School District v. Aberdeen Education
Association, October 31, 1977).

' But teachers do not always lose in court. In Clover Park School
District 400 v. Clover Park Education Association (1975) a trial court
declined to issue an injunction. The court said a plaintiff must
demonstrate '"that the public health and safety is being seriously
threatened, that the district would be irreparably harmed and that the
district was not a contributor 4o the cause of the strike, i.e., had

'clean hands'" (Alcorn, 1975: 203). The decision is in the tradition

of Michigan's School District for the City of Holland v. Holland
Education Association (1968) which held chac‘an illegal strike need
not be enjoined. While Clover Park was not binding on other lower "
courts in Waghington, it must have encouraged teacher attorneys' efforts,
and it provided ammunition for strike organizers' rhetotic about the
uncertainties of labor injunctions regarding teacher strikes.

L

The ambiguities of Port of Seattle, the Educational Employee
Relations Act's silence regarding teacher strikes, and the example of
judicial discretion exhibited in' Clover Park have resulted in a pattern
of complex legal arguments in labor injunction proceedings. The

2
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question of the legality of strikes is contested. The applica-
bility of traditional restraints on the issuance of injunctive-
: relief i3 argued. (Boards argue that dn illegal strike is auto-
.« matically enjoinable; teachers respond that even an illegal strike’
. camnot be enjoined if there are alternative remedies, or if the °
board has unclean hands, or if the strike is not creating irrep- .
arable harm.) Sometimes the "balance of equities” is/argued, and
’ occasionally questions about the enforceability of the court's :
orders are raised. While the teachers' arguments rarely prevail’ : !
in court, they nourish the morale and determination of teacher
association members, and they provide a basis for dragging out the
litigation. In addition they may result in differing court treat-
ment of petitions for injunctions. Several of these effects will Ay
become evident in our subsequent account of the 1978 Washington
teacher strikes.

~
~

-

Financial Context. Another factor Influencing the course of
teacher strikes and labor injunctions has been reform of the state's
. system for financing public schools. Until very recently Washington,

like most other states, relied upon a combination of state and

local school taxes in order to provfd@ school district revenues. In

1975, perhaps inspired by the nationwide school finarce reform move- * ‘

ment (and pérhaps unaware that the movement has not always improved

the lot of urban school districts), the Seattle School District
" initiated a suit contending that local districts. should nou\Pe
dependent upon voter-approved tax levies in view of the state's
constitutionally mandated duty to provide.education. The plaintiffs
prevailed (Seattle School District v. State of Washingtom,.1978). In
1977 the legislature adopted laws revamping the system for financing
gchools. The new'laws provided that after a three-year transitional
period ending in 1981 the state would assume the full cost of
legislatively-defined "basic" educational programs. State aid would
be based on a,formula involving student-staff ratios (instead of . '
numbet of students) and upon a statewide salary factor. A-"1id" \\‘:9
'was clamped on local annual scho6l tax levies, and guidelines were
established limiting the, amount of funds that could be used for teacher -
salardes. Another law appeared ta.support managément rights in
controlling programs and hours of instruction.

The new laws virtually guaranteed labor-management conflict in large
high-spending districts. Among the state's large districls, four of the
five highest-spending districts--Tacoma, Sqﬁttle, Bellevue, and Everett--
experienced teacher strikes in 1978. In these districts school managers
anticipated that staffs and programs would have to be trimmed in order
to comply with the new finance’ laws; the damage to programs and teacher-

» student ratios could be mitigated only by holding the line on teacher
. salaries. But the teachers in these districts, already plagued by .
. inflation, anticipated that the interim period between 1977 and 1981,
. . when:the aew finance system would be fully implemented, was a crucial
w period that would affect salary levels for years to come. Thus the
» #eachers were determined to hold out for major increases as contracts
expired or as re-opener clauses became operative in 1978. In an impSrtant

.
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gznsé, the great length of the strikes in Seattle and Tacoma—
the state's highest spending la tricts--can be attributed
to the forces set in motion bygzg::g%iEE*i\gfforts to reférm
- school finance. Ag ome board Yource put it, "the strike was
’ against the legislature" (Interview, board source). In ‘the
byzantine world of school politics, urban teachers and urban
.8chool districts created an odd alliance which used strikes as
devices to pressure the legislature to modify its school finance

reforms. In smaller, poorer districts the stakes weré¢ not so high,
and the dynamics of strikes were different.. .

The Organizational Context. As in other states (e.g., Pemnn-
sylvania, Michigan) the Washington strikes represented, in some
ways, skirmishes waged by local battalions in-a statevide battle
between inferest groups. While neither the Washington State -School
Directors Association (WSSDA) nor the Washington, Education Associ-
ation (WEA) is much more than a confederation of local units which
themselves do not always agree upon goals and tactics, there are
clear organizational differences on such matters as the desir-
ability of collective bargajning, the legitimacy of ggrikes by
teachers, and the locus of fault in the event of bar@®ining impasses.

In WSSDA the prevailing view is that collective bargaining

is- a struggle for power to control district finances and educational
programs. Teacher strikes ought to be illegal (Washington State

School Directors' Association, 1978a: 2y% WSSDA favors a strike
management strategy Which utilizes substitute teachers to keep schools
wopen in the event of a’ strike; by Keeping school® open the striking °*

teachers are penalized through loss of pay. WSSDA publications

indicate that strikes are readily eggoinable and that injunctive

relief, if:properly timed, is a useful tool-in fighting teacher strikes.

Injunctions not only help force teachers ?ack to work; they also induce
pressures toward settlement. Some boards also appear to view injunc-

tions as devices for securing the necessary legal basis for dismissal -
procedures, and for maintaining eligibility for state aid (WSSDA,
1978b: 8-17). WSSDA places great emphasis upon the impotrtance of
-uzgpg the media te develop and sustain public support for' the board's
~ pe8ition in the event of a strike (WSSDA, 1978¢). ’

The WEA, of course, holds different views. Collective bargaining
is viewed as a necessary device for helping to secdre equitable wages

and working conditions. For the bargaining process to work, the

strike weapon must be availabie. Thus labor injunctions interfere with
the legislature's expréssed preference for collective bargaining. Further,
when used to force teachers back to wérk withoyt contracts, labor injunc-
tions can do more harm than good. At the same \time, there is a sub A
rosa view that labor injunctions are not an unmidNgated evil. Under
certain circumstances they help maintain teacher solidarity, and they
can provide a face-saving rationale for ending a walkout (Interview,
teacher soumrce).

L}

Both WSSDA and WEA maintain networks of attorneys who are retained
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by local affiliates. .Legal strategies are coordinated. Teacher
association attormeys, like their counterparts employed by school

boards, quickly share information about legal developments which -

may affect strike-related litigation (Interviews, board sources

and teacher sources). We found that legal briefs were very

similar from strike to strike; indeed large portions of them were
identical. Further, attorneys who won favorable court decisions

quickly secured transcripts of the court s - views and then shared ,
the tMnscript with other attorneys who might make use of it. =

* * * * *
These background variables help account for some of the

similarities and differences we observed in the labor injunctions
employed in Washington teacher strikes in 1978. The courts' views - -
of the law, the determinants-of those views, the desire by both -
sides to minimize the damage wrought by newly adopted school -

* financing laws, and the special dynamics of interest group efforts

* to exert influence all had their effects. K

The Strikes

Six of the Washington strikes were not accompanied by court
action; four were. While we did not ¢ollect extensive data
about the 8ix, summary descriptions will help provide a basis for
comparing strikes that invoked court relief and those that did not.

,_] Strikes Without Court Action. Four of the six strikes were one-
d two-day affairs which were settled before students were
scheduled to return to. school. In Lower Snoqualmie teachers picketed»
instead of reporting for an ingervice day just prior to “the Labor
Day weekend. However, a contract was agreed upon during the weekend,
and students reported for school as scheduled. In Raymond teacher
pickets protesting failure to reach contract agreement blockad the
£irst day of pre-school football practicé. A contract was approved
that night. In Bellevue, a much larger district, a strike produced
‘even faster agreement; within a half-day a settlement was reached. 1In
Lake Washington teachers were on strike for two days prior to the
Labor Day weekend;- settlement was reached during the long weekend

- In the 5300-student Oak Harbor district a four-day strike by
teachers involved one inservice day and three days initially
scheduled fo\students At the beginnihg of the strike the Super-
intendent threatened court action and employment of substitute
teachers unless settlement was reached promptly. On the third day
of the strike the teachers rejected a Board offer, and the Board
reSponded that it would open schools two days later, using substitutes.
Substitutes were brought in for orientation sessions on the fourth
day, amidst high tensions on the picket lines. Negotiations continued;~
however, and a settlement was reached and ratified in the early
morning hours of the fifth day, enabling the regular teachers to return °

' o




to work immediately.

A two-week strike in University Place included seven days
initially scheduled for student attendance by the district's 4000
students. In this district the Board delayed the scheduled
opening date, but finally declared that. sghool would begin on
September 20 with substitute teachers if necessary. Mediated
negotiation Sessions went right down to the wire, but on the eve of
the 20th a settlement was reached and ratified.

Strikes Involving Labor Injunctions. Four strikes were
accompanied by requests for injunctive relief. The results were
remaTkably varied. In Central Kitsap relief was denied. In
Everett the court delayed issuing télief until satisfied that
certain traditional standards of equitable relief had been met.
%verett teachers thereupon complied with the court's order. In
Seattle and Tacoma the courts virtually ignored traditional
standards of injunctive relief, adhering to the Washington pattern
of near-automatic issuance ¢of injunctions. 1In- Seattle the teachers
complied with the courtgs:order, but in Tacoma the teachers defied it.

Central Kitsap

L4

On Labor Day teachers in «&he 7700-student Central Kitsap
district narfowly voted to strike, after several thonths of negoti-
ations had fafled to resolve disputed issues such as salaries and .
limitations on class size. The district quickly employed subgtitute‘
teachers. Newspaper reports indicate that there were not enough
sibstitutes, and that the state's required student-teacher ratios
were exceeded--a factor whith may have prompted the district's
immediate effort to seek injunctive relief. Students expressed mixed
opinions,about the use of substitutes: some students.maintained
that Eggé were wasting their time because the substitutes™§dre not
teachifig, whereas others said they were glad schools were open
because that .meant the school year would not have to be éextended.

In its hastily-filed request for injumctive relief the district
stated its case straightforwardly. The strike was unlawful according
to the common law tradition and on the basis of the Port of Seattle
decigion, Moreover Port of Seattle had indicated that any change in
the common law tradition was up to the legislature,. and in EERA the
legislature clearly had not changed the traditdon. State education
agency rules that conditioned state aid upon the issuance of injunc-~
tive relief, and decisions in other states, supported the issuance
of injunctive relief in the face of an unlawful strike.' Citing Board
of Education v. Redding (1965) the Board went on to’ assert that
irreparable harm could be presumed without an actual showing of harm.
Anyway, harm could be shown in the strike's potential effects on
state subsidies to the district, in its potential ruption of the
educational program of the studengs?gtg_its implica®ons for extending
the school year with attendant disruption of summer work and college
plans, in the increased costs resulting from make-up days, and in its

‘. i
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danger to the health, safety,. and welfare of the students and non-
striking employees. Accompanying affidavits purported to substan-
tiate these threatened forms of harm. The Board asked that the
strike be fleclared #llegal, and that.a temporary restraining ord

be issued "forthwith" (Plaintif{'s Memorandum, Central Kitsap School
District v. Cehdiral Kitsap Education Association, 1978 (hereafter

Central Kitsap)). »~

Note3-The Board's legal posture is a near-perfect illustrafion
of the classic ule of labor:injunctions. Legal papers were Y
filed‘iﬁﬁédiately after the teachers 'votdgd to strike. The - E
langunge in_the Board's legal Memorandum was of the‘“boiler- ‘
plate" variety; that is, it was suitable for use ip any teacher
strike, and not failored to the specifics of the Ritsap — s
situatidn. (Indeed, we found identical language in ‘portions
of the legal memoranda 'submitted in Seattle and Tagoma.)
B cause the request fogy injunctive relief was filfd before
ool resumed, the allegations.df harm necégearily were
L anticipdtory in nature; no s?owing of actual harm vas possible. |
‘w The shortest possible notice.was“given; a hearing’ ‘was ssgeduled .
<

£or sthe day following filing of the Board 8 compl
over, the hearing-would be dependent'upon the affidy
testimony gould be taken . Y e %
In a Memorandum opposjng the Board's contentions the tejphers'
attorney déveloped an elaborate array of arguments. Firsgt, a longe
. list of "facts" was set forth as "evidence of bad faith\negotiabdons .
(Memorandum of Authorities in Opposition to Plaintiff's Motion for
Temporary Restraining Order, Central Kitsap, p. 3).- Second, the a
language of ‘the controlling teacher-Board contract (the strike was )
caused by unresolved disputes about re-opener clauses, rather than
disputes over a new contract) indicated that the contradét's 'no strike"
clause was waived in the event of impasse over the re~opeher items; -
.ﬁthus'language adopted by the Board itself indicated that' the strike ‘
wae not unlawful. “In additiom the Board had not exhausted other
avenues of .legal recourse. Moreover the legislature, in EERA, cledrly
had expressed a desire for meaningful teacher=Board bargaining; urt
intervention would impede the bdrgaining process.

ghe most elaborate portion df the defendants' Memorandum dealt .
 with the legality of teacher strikes in Washington. The distinctioms
- betweenfthe state's Public Employee Collective Bargainigg Act and the
Educational Employment Relations Act (EERA) was stressed: the . .
formets banned strikes™put the latter did notav,Thus the legislature o
had had an opportunity to ban teacher strikes, but it had not done so.4 f
And in the absence of legislative action, it was not for the courts to
formulate policy. In an accompanying affidavit a teacher association
official stated that she did not think,the strike was illegal; she
sug!grted“ﬁtr contention with a recend'newspaper clipping indicating
that the Senate Majority Leader and the House Speaker had doubts that -
teachers strikes were clearly illegal (Affidavit of Sherii Graham,
Centrai Kitsap)

®
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Memorandum went on to review-the basic standards for
R injurnctive relief¥ . invasign of a clear legal right,
haying of irreparabﬁt harm, a balahcing of the equities,
nds. The latter argumgnt was buttressed citations
thigan's Holland (1968) case, Rhode Island's Westerly (1973)
i, “Wew Hampshire's Timberlgne (1974) case and the Clover Park (1975)
fction case from Washingtom. Finally the Mead (1975) case was cited
to support the contention that mere delay in the openjmg of school
was not- a sufficient "emergency” to waive the‘'state OMEn Meetings
Law; surely then, said the teachers, a strike could not be presumed
to be harmful, absent a showing to the contrary Injunctive relief
shouwld be denied . .
N . ) v
' Note--Although the. teachers' Memorandum, like the Board's,
contained a goodI¥y amount of "boiler-plate" language that
was not specific to the situation in Central Kitsaff--and
which was exactly the, same as language which appeared in
teachers" memoranda in Seattle-and Everetty-the initial
recitation of events leading to impasse indicated that
at least some specific attention was being paid to local
facts. - ’

[ k4
At a hearing on September 6 Judge Rober#~J. Bryan evidently
thought the teachers had the better case. In a sambling oral opinlon
,he echoed many of the teachers' atgtments. He noted that neither the
legis]ature nor the appellate courts in Washington provided clear
guidance. Then, focusing on Washington's Injunction Statute, Bryan
noted that injunctions "should be very carefully considered and should

not be lightly granted" (Oral Decision of the Court, Central Kitsap,
p. 4). r the statute, a plaintiff's first burden was to make

a clea’@howing of entitlement to the relief requegted.. Taking note
,of two separate and distinct lines of authority in the State and

in this country,'" Judge Bryan sdaid that "it is“unclear 'in this )
State which line of authority an Appellate Court might adopt if and.
when faced squarely with the issue now before this Court." The
legislpture had chpsen not to act on the issue of teachers strikes.
.But the Administrative Code as well as- the Central Kitsap bargaining
‘agreement evidently contemplated teacher strikes. Summarizing, the
Judge+said: -

.Where this iead! me is to the conclusion that I at this
point cannot find based on the law any clear legal or
equitable gight on the part of the ichool District who is
here as the@moving party to.enjoin strike There may
pe such a righf; there may not be such a right .The law
s at,least a <lose enough balance in my Judgment that
¢« the School District simply has failed in its burden in
showing that 1 fact entitled to (injunctive relief)
(Ogal Decision entra tsap, P. 7). / . .

A

In passing, the Court took note’ of the gewspaper article submitted with
"an affidavit:




The fact of the matter is that it is a debateable issue. Cy
I guess you would say that newspaper article gives support ) .
on this conclusion although I don't get my law out of
newspaper articles. But it 18 a close and debated question -°
by Legislators, by Attorney Generals, by School Districts,
by Education Associations, and by teachers, and it's ?
a sufficiently clear point of law upon which to base a
- injunction. Now, for that reason it appears to me that the
mation for a, Temporary Injunction Order restraining the .
. strike should be denied (Oral Decision, Central .Kitsap, pp. 7-8) \

Two days' later the Court issued a formal Qgder denying the Board's
request; the Order recited the?Court's determination that

a

the plaintiff must establish that there 1s a clear legal

— right to the issuance of an order restrainimg a strike

by the defendants; that the law is in a state of flgx s
and it is not now clear that it is illegal for educdtional
employees of a school diStrict tp strike; that the~

legislature is.aware of the problem of strikes by public

.school teachers and has failed to act By¥spelling out in .
statute whether or mot educational employees have a right

to strike; that the collective bargaining agreement - - -
between the parties contemplates.théspossibility of strifks

by teachers and the Washington Administrative Code

contemplates strikes by teachers; _and that there is no clear °
_legal or equitable right to _enjoin a strike (Order Denying .
Tempoqiry Restraining Order and Temporary Injunction, Central
Kitgap, pp. 1-2). of . -

“Judge Bryan's decision stands as’ a clear exception to
-prevailing pattern in which Washington plaintiffs routinely
r¢/ granted injunctive relief. Ome possible explanation for

‘, ' the decision is that Judge Bryan apparently did not distinguish

between legal precedents concerning the right to strike, on the
one hand, and the right to equitable.relief on the other.
Confusion easily could have arisen from the -legal memoranda—and
-oral arguments of the opposing attorypeys. . The plaintiffs, in
their desire to suppress utillzation of the - irreparable harm
and clean hands doctrines, had clouded the illegality-
‘enjoinability distinction by arguing that illegal strikes are
automaticilly enjoinable. And the defendants, in their .complgx

. argumentation, did not make a point of distinguishing between (

the Holland line of cases (which indidates that illegal strikes
are not automatically®enjoinable) and the quegtion of illegality
itself. Some evidence of confusion-arose in an interchange
between the Board's attorney amd the Judge:

Y
‘

Attorney: May it plea!e the Court, I den't want to reargue
the case. I do want to point ocut to the Court-that there
has been no case cited by either counsel wherein a Court has )
ruled that a strike by public_employees was ot illegal. There

10
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) have been cases where the Court did not granmt an. injunc-
vt tion, but never on the basis that the law was that a
: ‘strike by public employees was permissible....I understood
the Court to say that there were cases going both ways
+ on that issue.
The' Court: Well, what I was referring to is the author-
\ o ities as I understand them basically. So I'm not talking
’ about specific cases, only that there are two lines of-
authority. based on the interpretation of existing cases that
.could lead...an Appellate Court to the conclusion that
teachers may strike or to the conclusion that they may not
(Oral Decision, Central'Kitsap, pp. 12-13). '

Some of the attorneys we interviewed indicated that they fels
that Judge Bryan'simply may have been too rushed, and failed D
to give close attention to all the 1egal questions before him.
Here it should be noted that the rush was not of the Judge’'s

‘otm making; it was urged upon him by the plaintiff's request

for immediate relief. In Collingville we noted that delay seemed
to work to the advantage of teachers; here teachers may have
benéfited from hasty court action (C;étof; 1980a). It is
interesting to note that Seattle Boa¥d attarneys, who paid

close attention to the Central Kitsap affair, made quite a point
of progeeding at a more leisurely pace.

’ ' A second possible explanation for Judge Bryan's decision
: is that it may have reflected his view of the role of the court.
Early in his oral opinton he castigated the legislature for
failing to act on the question of teacher strikes, noting that
"Judges get jurned in the press and by the public all the time
on these public issues” and that "I'm not responsible for (the
law I hav€ to apply)." Subsequently the Judge criticized the
- .parties for having failed to reach a settlement: :

You kndw 1it's hafd‘!hr me to understand why this has not
been resolved.dghrough the negotiation process, the mediation
process, the fact-finding process, long before it-got to
this stage of the game. This is like the Arabs and the
Israelies who keep going to war and we keep telling them they
should be able to settle their dispute....The time to have
resolved this matter was at least two days ago, agd the
.parties ghile they are sitting in Court today could have

. better spent their time by negotiation (Oral Decision, Central

. Kitsap, pp. 8-9).

. .Perhaps the words were inspired by the recent Camp David sess{ons
§ involving Istael's Begin and Egypt's Sadat. While the argume A
"hardly qualifies as an outstanding rationale for judicial
.abstention, Judge Bryan's reluctance to get involved seems quite

e apparent, and\may have affected his disposition of the Board's
. - request for injunctive relief. Judges, particularly elected ones,
* 1]
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( .




¢

" Opposition to Metion for Temporary Relief, Evaeffett School District

0‘ /
such as Judge Bryan, are not averse to ducking ‘controversial
issues. .

Following Judge Bryan's ruling, the Central Kitsap teachers and
Board resumed negotiatioms.. Meanwhile picketing continued, and the .
Board operated schools using substitute teachers. Mediation and a
marathon bargaining session finally prod8ced a settlement on the
fourth day of the strike.

Everett - s ‘ . P
Everett teachers struck (for the second time in three years) on

September 6, following unsuccessful efforts to resolve issues

which teachers defined as "contract stripping by the Board," and

which the Board defined in terms of "restoring and protecting manage-

ment rights.” Following the strike vote the Board announced that

it would open schools with substitutes paid at a rate of $105 per

day. When last-minute negotiatioms f?iled to produce a settlement

the Board implemented its plan by deploying more than 300 subgtitutes--

enough to staff classes for the 6000-8000 students (of 11,600) who

reported for school. Emotions on the picket lines were high, and

miscellaneous incidents resulted in the arrest of several Everett

teachers After three days of operation with substitute teachers,

as student’ daily attendance dwindled and threatened to reduce stat

aid, the Board of Education sought injunctive relief.

. - The teachers' response included several long memoranda. Th
first began by reminding thé court »f the 3076 Everett strike.

in 1976," said the teachers, ''the Association believes the Distric
only attempting to use this court as a lever in the course of its
unfair labor practices" (Defendants' Memorandum of Authotitjes in

"

Everett Education Association, 1978, p. 2. Hereafter Everett.) The unfair

labor practice theme was spun out at great length, particularly

through detailed affidavits which cataloged events allegedly showing
evidence of bad faith negotiations by the Board. The Memorandum also
included a lesson on labor injunctions. Government plaintiffs are not
privileged, said the teachers, and must make the same showings required
of private plaintiffs; history showed that the public ‘sector was simply
repeating the errors demonstrated decades earlier in the private

sector. Moreover, an injunction would interferz with the likelihood

that the legislature s intention-—good faith bargaining--would settle

the dispute between the teachers and Board. . Jn addition the Board

had failed to exhaust its administrative reémedié@l, and had not estab- Z
lished a clegr showing of irreparable harm. "Then, echoing the argu-
ments set forth\in the Central Kitsap case, the teachers set forth

their view that teacher strikes were not illegal in Washington, and

that even illegal strikes should not be enjoined without court adher-
ence to traditional equitable standards. A Supplemental Memorandum
developed she proposition that blanket prohibitions of teacher strikes
violated protections granted by the U.S. Constitution (Defendants ™

First Supplemental Memorandum of Authorities in Opposition to Motion o



for Injunctive Relief, Everetr, 1978).

In his oral opinion following a hearing on September 15,
*Judge Robert C. Bibb took careful note of the teachers' arguments,
and then adopted a Solomonic stance that sent both sides away
with partial victories. Regarding the constitutional argument,
and the ar ent that teacher strikes were not illegal in Washington,
the court heM. that "the case law in this state still holds these
strikes illegal" (Oral Ruling, Everett, September 15, 1978).
Moreover, the court ruled that the violence on the picket lines
merited an injunction, and he issued an order severely restricting
picketing. However on other matters the teachers won partial
victories. Apparently adopting the teachers' contention that
illegal strikes are not®automatically enjoinable, Judge Bibb
enunciated two lines of reasoning for withholding an order enjoin-
ing the strike itself. First there w#s the clean hands argument.
The judge did not quite adopt the clean hands argument'as a
“brecondition for injunctive relief, but he came close. He indi-
cated that the argument's roots probably were associated with
those of the old sovereignty doctrine (which he already had sus-
tained by ruling the strike illegal). But, he noted, he was not
sure who the sovereign was, and whose hands were supposed to be
clean: )

Who is the sovereign in this case? I think we have to

look at that Because I think that then depends on whose

clean hands we are talking about. Is it the school board,

its members, the staff? I think the case law, and again

I say I"haven't had the opportunity to find citations on

this due to the brief time that I have had to consider the

record,,is that the people are the sovereign. The people
) are thesgavereign under the constitution. Can their rights

bé\jeﬁszzgized by the intransigence or bad faith of their
agents,  in this case the school directors, if in fact that
was the case? I don't think so. ‘I am hopding that at least
in a situation of this kind where w& are dealing with public
education, whether schools are running, the absence of clean
hands on the part of thé school board, if that's the case,
should not take away from the public the right to have the
laws enforced. However, I do think it is a prgper thing, to
congsider in what kind of an order to- enter (0O Ruling,
_Everett, September 15, 1978, p. 6). )

In that rcundabéqt fashion, he- set the stage for an order that directed
the parties to engage in at least ten hours of megotiatioms over

the next two days, and directed the federal mediator to report pri-
vately to the court as to whether the bargaining was in good faith.

The judge then went further, observing, without ruling, that the: -
teachers had insisted that a plaintiff must show irreparable *harm
before a strike could be enjo}ne@:

W 'have a situation where it is now almost through the first
five scheduled days of school, going into next week. We are

L4 * v
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talking about something more than just a brief interlude
which could easily be. made up at the end of a term or by

N cutting a vacation. It has the appearance anyway at this
point of lasting a considerable period of time and that is
a matter of weighing the amount of harm sufficient %o
persuade the court that irreparable harm will result if
something isn't done (Oral Ruling, Everett, September 15,
1978, pp. 7-8).

Again there was ambiguity in the judge's remarks, but the apparent #
import was that (1) the irreparable harm standard was applicable~-
a notable victory for the teachers—and (2) the length of the strike
might be the standard for astertaining irreparable harm. But the
judge made no ruling for the moment. -

]

Another teacher victory, of sorts, occurred when Judge Bibb
acknowledged the teachers' argument that injunctions were an’extraor-
dinary form of relief, not to be lightly granted.! Referring-back to
the previous Everett strike, where the plaintiff party evidently
had not sought judicial enforcement of a restraining order, the
judge said he would not comsider granting a back-teo-work order until
he was satisfied that there would be some enforcement:

. »
I will consider entering...an injunction next week, but
as a condition to my consideration of that, it will be
necessary for the district to submit to the court a plan’
as to how this injunction is to be ‘served and become effec-
tive; how it is to be monitored as to compliance, and wimt
position the plaintiff will take with respect to an attempt
to, bargain away any violations of the injunction in the
process of negotdations with.the association. To do less
than that in my view will result in the same type of situation
that occurred with (the previous strike injunction) and
otheg court orders in the past that have been disregarded. .
In this particular context that can do' nothing more than
breed a contempt of the law already rampant in our society
(Oral Ruling, Everett, September 15, 1978, pp. 9-10) .

*

In one sense, the judge's words were a victory for teachers, for they
played a part in the court's decision to delay issuance of an injunc-~
tion. Yet, a few days later, when an injunction was finally issued,
it had real teeth in it.

Note--Viewed politically, Judge Bibb's oral opinion is a

. masterpiece. It had something for everybody. The Board
got its declaration that the strike was illegal, and it
obtained an order restraining picketing, thus facilitating
continued operation with substitutes. But the Board also
had its knuckles rapped on the an hands issue, and was
directed to come in with an enfofcement plan as a measure of
its good faish vis-a~-vis thé~court. The teachers, while &
they lost on the question of the legality of the strike, and
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wvere yestrained im picketing, won a legal victory when the
court seemingly adopted the teachér's contention that
traditional standards governing injunctive relief were
applicable. The clean hands argtment evidently helped achieve
a delay in the granting of injunctive relief, and the court
did direct good faith bargaining--anotMer victory for the

_ tteachers. On the other hand, it appeared that the.court was
prepared . to say that the strike wids approaching the point
where irreparable harm would. occur, and it also was clear
that the court expected to have its orders enforced. Even
the general public got something: an acknowledgement that it
was sovereign, and could legitimately expect that labor-
management disputes should‘'not interfere with the availability
of schoolimg. As a newspaper put it, the judge 'walked a thin
line," and both sides emerged from the initial hearing with -
small victories (Seattle Times, September 16, 1978). But the
strike was not ended and court proceedings resumed on the
following Monday.

.As the hearing resumed, teachers complieg with the order
limiting picketing, and the federal mediator made his report to the
judge. The court then held that there was no evidence of bad faith
bargaining, but again declined to issue a back-to-work order. The .
hearing was continued until the next day.

Finally, on the third day, the court issypd a somewhat unusual
back-to~work order. In-addition to directing the teachers to report
for work om Sept er 20, district officials were ordered to appear
beforge the courtSEt 1:00 p.m. on September 20 to seek a show cause
hearing against ch teacher who violated the back-to-work order.
Further, the .court ordered the school board not to interfere "with
the Court's jurisdiction to punish any person who has violated the terms
of this Order." Moreover, the plaintiff was prohibited from making
any agreement with the teachers "having the é&ffect of waiving the
penalties.” Finally, "(finding) it probable that at least some of the
defendants may intend to disregard" the back-to-work order, the judge
cited the court's "inherent power to coepce the parties into compli-
ance,” and declared that each individual{violating the Order would be
fined $100 per day \and the Association sould be fingd $1000 per day
(Temporary Restrainfug dfder and Order to Show Cause, Everett, 1978).

. )

In an oral ruling preceding issuance of the formal Order, the

court made a further commitment:

I am convinced more and more a;)I listen to argument...that

I should in a supplemental order involve the court in some
degree to a monitoring of bargaining where the issues of bad
faith or good faith can be reviewed by the court and where '
the coyy may have more ability to--I don't want {o use the
word ";Etce"-but at least have some ability to,accomplish a
settlement of some of the issues between the parties. While
the court is not particularly anxious to engage in that kind

15




.

\ 4 »
of work, I may find myself forced :f, and I will be willing to,
and I'll certainly comsider any order,,&hat either party should
propose along line, whether e call it a settlement :
conference-or something else (Oral Ruling, Everett, September 19,
1978, p. 6). :

Everett teachers complied with the back-to-work order, .returning
without a contract. The Everett Education Association (EEA) President
said'that lost wages and mandatory fines sim@ly were more than teachers
could afford(Seattle Times, Septg:ber 26, 1978). A week later the

()

teachers' association agked the gourt to re-enter the picture, and the
court appointed a fact-finder e fact-finder's report in late
October provided the basis for a settlemegpt which the teachers adopted
reluctantly (Washington Education Association, 1978a: 5).

Seattle

Seattle, with an enrollment of 55;000 students, is Washington's
largest school district. The 1978-79 school year was to have begun
"with the implementation of a voluntary desegregation plan. However
there was a salary re-opener clause in the teacher3' contract, and
last-minute negotiations failed to prgduce a settlement. Some
observers maintained that the stxike could have been averted if the
two sides had taken the negotiation process more seriously Possibly
the teachers fail®ed to comprehend the Board's determination to hold
the line on salarips, with a view to the impending pressures of the
state's 'reform" financial assistance laws. And the Board probably
failed to recognize the extent to which teachers worried that the
new laws would ishibit salary improvements in years ahead. The
situation was further complicated by the strong and apparently con-
flicting personalities of the Superintendent the Seattle Teachers
Aévociation-(STA)‘President. Whatever the ca there was no
settlement on Labor Day, and teachers voted to strike.

In contrast to otWbr striking districts, Seattle was not in a
position to try to re-open schools with substitute teachers. Logis-
tically, the problem was formidable in such a large district, and in
any case su¢h a tactic would disrupt the district's planned desegre-~
gation effort. Given the Board's determination not to yield on salary
issues, it quickly became apparent that the strike would be a long ome.’
The Board's strategy was to wear down the teachers, gain maximm
mileage from a massive public relations effort, and, at the right
moment, seek injufictive relief. .

At the Butset\of the strike Board attormey Gary Little announced
that he was preparing to seek tourt =activm, and would do so whenever
the Board“directed. But for two weeks the injunction request was nof
filed. The Board regul#tly maintained that too-prompt court action
might inhibit the effectiveness of a court action, and that it hoped
that continuing negotiations would produce a setflement. In any event,
said the Board, all school days would be made up. As the Board played
its waiting gamk, signs of dissengion within-the STA occasionally
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surfaced. At one point, for example, STA President Neuschwander
Temoved the chief negotiator.

Pinally, at the beginning of the third week of the strike, )
the Board filed for injunctive relief. A teachér source wryly
remarked that even here the Board played the public®relations game
to the hilt. "Gary Little...called up the televigion cameras and
stations and said, 'Well, I @ going down to the courthouse to .
file my papers.' And sure enough, that night on television you +
have him stamping ‘the papers and passing them through