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\ ‘ This testimony was delivered by William Bradford
- Reynolds, the Assistant Attorney General of the Civil Rights
f - pDivision, before the Subcommttee on Separation of Powers, Ccmmittee
- ob the Judiciary of the United States Semate. Reynold states that
' compulsory busing of students is not an acceptable remedy tc achieve
- racial balance. He emphasizes the responsibility of state and local
g - school boardk-to formulate educational paolicies in acccrdance with
Titles IV, VI and IX of the Civil,Rights Act of 3964 as well as the
-Equal Education Opportunity Act 5% 1974. Reynolds argues for
alternative solutions toYachieve school desegregation. In developing
specific remedial techniques, Reynclds cites the Department of
Justice's intént to thoroughly investigate the background of every
racially identifiable school in a district to deteTnmine whetller the
-racial: segregation is de jure or de facto. Reynolds alsc. states that
the Department further recognizes §é?eral_desé§regation approaches
- tha+ seem most promising: voluntary,student transfer prcd&ams, magnet
- schoold, enhanced curriculum requirements, faculty incentives, = .
_inservice training programs for teachers and adpinistratdrs, school
= closings in systems that are overcrowded, and adjustments to
- ‘attsndance zones. (JCD). . ¢ - - >
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' : B Thank you for inviting'me to testify on the criticélly

M -

important subject of school dejegregation.’ Few conte&porarygi \\ _

. domestic issues command as much public attention as the question

.

of how this Adfinistration and this Congress plan to re}ﬂond

to the problem of unconstitutional racial segregation of
. 2 . v
our public 8choole. Virtually everyone, I believe, agrees
. - .

with the ultimate objective -- that 1s,” complete eradication
of state-~imposed raiiﬁl segregdtion. ‘Moreover, we all ¢

probably can agree that the achievement of .this objective
is central to the anstitutional promise ,of equal prot%Fti§§
. ) b x

of the laws.

-
-

&
. In recent years, however, we have witnessed growing

‘puhlic disenqhantmént with some of the remedigg used to r -
. H > . .

accomplish the constitutional imperative of eliminating ‘ .

e raciai d18crimination in public schooling. 'The hee}’rings.‘%Ek

being conducted by this SubCOmmittee underscore ag increased

[ *

public awareness of the need to develop enlighteéed and

forward-looking school desegregation remedies an% to eliminate

~b
those techniques which have in too many instancés proved ~

) »

ineffective, andQéven counterproductive, in thesgast. ~_"

» P

1 e

To this end, this Subcommittee is curfentl? considering

*

several bills dealing with the subject of. echoéé desegregation;

. . L ' . o * N 't
v . while the remedial formulas contained in tﬂgseihills differ -

» P D

in a number of respects -t both in terms of the procedural

A Y

approach suggested and in terms of the substantive relief
. a

’ d N R ' . . P 3
- ' » [ -
- . "/ t
.

* ' "

]

conremplated -~ all sound the same, theme: compulsoii busin

v

[y
o
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' of studeﬁts in order to—achieve racial bapance in the,public- ) .
. v X- - - - .
, 8chools is not an acceptable remedy. - . . L
h T As a matter of Agmin{igfatfon policy, this theme has .
been endorsed by the President, the Vice President, the’ '
. ‘ - - ‘ . ’ '
) Secretary of Education, the Attorney General, and me. Lt .
. . - -
. The Administration is thus clearly and unequivocally on s
~ record as opposiné'the use of mandatory tfansportation/oﬁ, :
" L ' ’
students .as an élement of relief Jn future.school desegregation —
N
— cases. Stating our opposition to compelled busing, however, 1is - ’ -

4 i
“

but a starting point in developing just and sound policies

. H

. to achieve the’centrql aim of school deseg%egaﬁion -- equal
1
' . L]

education opportunity. If mandatory busing is not an acceptable

4 tool with which to combat unconstitutional racial segregation

d . - 14

) ofnour public schools, it is incumbent upon all branches of
£ L] j » -

government to develop reasonable and meaningful alternatives

- designed to remove remaining state-enforced racigl barriers to
Y] ¢ .

.

open student enrollment.and to ensttre equal education oppor=-

*
.

’tuhity for all, without regard to racé, color or ethnic. origin.

~ ¢ »

‘ { It is in the area of .developing justf8q;h meaningful

"alternative approaches, to accomplish to the fullegt extent

. +

. . -, . .
' spracticable the desegregation of unconstitutionally segregated

I
~ .

publit schools’, ‘that we at tpé Departﬁent of Justice have

- t 5 * — . O
been concentrating our attention im recent mbnths., Since

* o . @ ] .
T this Subcommittee is engaged in much the same effort th;ough

. ‘ 3 ‘
! the legislative process, I ‘am pleased to_have this opportunic§ .

-
a bl i -
B ' . i .
. . . "
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~ . .
. to share with you the thoughts and tentative conclusfons
’ b

resulting from ¢ur analysis to date.

1
LY £

. Let me note at the outset that my remarks today are

U ~

directed only to the policy considerations raised by the

' -

several bills currently before this Subcommittee. Other :

- qﬁestions have been raised regarSQng the constitutfonality
N . .
- of legislation that seeks to restrict the jurisdté&&onal autho}ity

6f federal courts to order certain rélief( Those complex

constitutional igsues are being carefully ;érdtinized by

the Department of Justice. Because that reéview has not - 4
17
. 4
. * yet been completed, I will, for the present, place to one;

side all discussion relating' to the constitutional implications
* . M R Ve / ’

» -

of the several bills in question, and turn my attention

o :soledy to the remedial considerations underLdevelopmeﬂt by
N\ ~

this Administration to vinértif; the constitutional and

statutory requireégnfs of equal'educaiion gpportunity. 1

. . >} ' '
".hope tpat this Subcommittee will find the-Administration's
an%i;sis -~ and the policies borne of/that 2nalysis -- usefull®

; i . s i
in its consideration of appropriate legislation in this,

’ - .

area. s + *

4

k
The Department's responsibility in the field pf school

- desegregation derives from Tit¥és IV, V1 and IX of the CrviL
Rights Acts of 1964, as well as thé Equal EHucat{on‘ngo;tunity
Act of 1974. It is important to emphasize that these sfatutes
d‘ not author}fe theeDepartmqnt of Justice to fofmulatg /

education policy. Nor could they, for under our federal
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systen, priiary*responsibiliby for formulgfing and'impleménting -

[N
.

veducatiog policies is constitutionally reserved to" the states f’

"and theif ~local'school boards. In carrying<out this responsi- -

1

bility, however, the states cannot transgress constitutional
bounds, and ‘the Departﬁent's basic mission under these federal.

statules, a mission to which this Admhhistréfion is fully ' '

- 7

committed, is to enforce the constitutional right. of all
' V.o .

. e - —
.childten in public schools to be provided an-equal education
: \ . s

. 4 ~ ;
;oppor_t:unity‘,. without regard to race, color of ethnic origin%

i

f

.
-

,‘In discusgsing with you the particulars 0& how 'we intend
- * ¥
to enforce this constitutional -right, it is important ‘to :

[ A ——

‘frame the discussion in proper historical perspective.
- Vs - o

"Brown v. Board of Education, 347'U,S. 483 (1954), 1ig, ~

- v RN L]

- .

of coufse, the starting point. In\Brown, the Supreme Court

held' that even though physiﬁfl facilities and- other tangible

-
.

R v . ) :
elements of the educational environment may be equal, stateﬁim;}ked

& ¢
.

racgai‘segregatioq of public school students deprives minority
. ) ) . ' [y
students of-equal protection of "the laws. Id. a% 493, Casting
. v . . / .
‘agside the shamefiul “"separate-but-equal” doctrine established
. . \

v

sdme.§4 years earlier in Plessy v. Ferguson, 110 U.S. 537 ,
T h

(1896), the Courf™held that state~imposed racial separation

2

'iﬁevitéﬁly étagmatizéi'minority students as inferior. Eﬂ"
. 5 o )
at. 494, . The Court co clnded, therqﬁore, that state~enforfed. . 1'

gagially %eparated\qucaﬁion facilities are inherently unequal.

. '

- .

I‘_do' ét 4951 ( = ." . - -.
. i
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' One year after the initial decision in Brown, the Su'preme

Court, in Brown II, ordéred that the Na;ion's\dual skhpob

9 . N . * . -0 "sl'
systems be dismantled “with all deliberete speed.” Brown V%
e . . . —

. \ ; ) . . %-
Board of Egﬁkation, 349 U.S, 294, 300-301 (1955) {(Brown 11).’

. A \ .
The goal pf a desegre{atfon remedy, the Court declared, is

the admisgion of stgdents to public schools oh "racially

B -

nondiscriminatory ‘basis.” 1Ibid.
[]

* ! - During the, period following Brown FI, state and local

v . officials engaged iﬁ widespreéad resistance~to the Court7a,

decision; thus, few jurisdictions madé any real progress

towards desegregation. In 1968, thirteen yearé after Brown II,

the Supieme Court's. patience ran out, In Green v. County

>

.

—

School. Board, 391 U.S. 430 (1968), the/Court was confronted’-

. with a “freedom-of-choice"” plan that had the effec{ of '

» ~
[y

presgrvipg a dual,systems. 1In disébproVing this plan, the

Court made clear that a desegregation'pla? mu&& be judged ~

-

R [ .
“-by 1its efkectiveness in digestablishing state-imposed -

\  segregation. Id. at 439, The burden on a school board

that has operated a dual system, the Court expléined, “is- tor °
come forward with a plan that promisés realistically to work ,
N ’ s \; h

N - =
and promises realistically to work now."  Ibid. T

¢

In neither Brown nor Green, however, did the Court -

3;%!“’,*

b . - . o T
p adsert that racial balance in the classroom is -a constiQutionaF%%&

. ' ]

s — .
requirement or an essential element of. the reliefrnec%psdry‘
' e ' . e . 2 -
. to redress gtate—enforced segregation in public schools.,
. ', % v . _ ot LR ‘
- i ' - ’ .
7 A »
- i} . W
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Rather, the Court held simply that the Constitution requireg

racially nondiggriminétorf student assignments and eradication

. ;f the.segregative'effegxs of pastéinteg?ibnalrr;efal - ‘A, -
' disc;imination b;\bchool officlials. ) - . oY
. o Because of the problems encountered by the‘&o&er courts. ~ .
. . ] *
. _iﬂrimpl;mentiné the Green decision, the' Supreme Court returned L
C to the subje&t:of a‘sch6bl board's remedial obligati§nsithree : '

; ’

_yea}s later in Swann v. Cha}lotte-Mecklenburg Board of Educatioh,

.3

1

. ) £52,U.S. 1 6!@71). Swann specifically reje&ted any “substantive ‘
- ) . PEra— . R
constitutional right [to a] particular degree of racial balande? )

(1d. at 24), and reiterated that the basic remedial obliggtion -\

. of sahool boards is “to éliyinaté from the public schools . ‘

-

all v?stiges of ‘state~imposed segregation.” Id. at 15. o

For the first time,'howevé?, the Court authorized use of ’ (/

-
[y

- — mandatory race-gonscious.student assignments to achieve
2

-
— 8

this’objec&ive, explaining that racially neutral measures,

*
- .

such as neighborhood zoning, may fail to counteract the .

* & Al

continuing effects of past unconstitutionad segréyatioq. :

-

-~ :- * " » A ~
o Id. at 27-28, Moreover, in light of t?? prevalence of b
trangportation in public school systems, the Swann Court - ) o
'uppeld the use of mandatory bus transportation as a permissible i -
B o

tool of s;hooi desegregation, 1d. at 29-30. : .

«+ Thus, iﬁ what has proved to be the last unanimous opinion.

by the High Court in the-school desegregation area, the first
L. . ’
tentative step was taken down the remedial road of court- T

)

ordered, race-conscious pﬁpil assignments and transportation. -

sl

s
»
L]
]
-
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Since then, that road has been traversed involuntarily more

-
.

. 1 BY I
and *more often by the yellow school bus because of a preoccupation

A -
with racial ratios in the classroof as a desegregation‘remedy.
N o . ’ L] o~
TN What is interesting to note., however,\is that the Swann

“
" . <

Cour; spoke in measured terms, expressing reqenved acceptance
. . v
ofrgusing as but one of a number of remedial dévices available

*

for use when, and these are the Supreme Court's words, ‘it

ig "practicable,"*“reasonablé," "feqsiblé:" "workable,” )

‘ , ‘1 - P
reglistik." The Court clearly did not contemplate . -

and

)

indiscriminate use of busing without fegard to other imﬁor;ant.

and often ¢onflicting, conside;iyions. Indeed, the Swann

-

Court, eofphagizing the ﬁultiple public and private interests

[y

that should inform a desegregatfon decrez,aexpxessed disapproval

-

. of gompulsory busfng that risks the heallth of sfudents or
] —~ . b 7 L3 :
significantly iqpinges'on the,educaéfonar pr0cpss,jmade

clear that busing can be ordered-only to eliminate the effects e

, "
3

of state-imposed segregation and not to attain racial halance > v

~

- ‘ ¢
in the schools, and tacitly admonished courts to rely on

N *

) * -
experience &n exercising their equitable remedial powers.

Today: a:dgcade after Swann, there is ample reason to t
) . ~
heed that admonition. Justice Oliver Wendel] Holmes caunseled o

L3
- ¥ . . |} ,
. wisely, in his book The Common, Law, that Wthe?life ;;}the law 'Y
. ] % * . A .
hasczjt been logic, it has been experience.” Unlike 1971,

-

when no court had.any empirical evidence on which to assess
’ . - ¢ v

ythe advisability or effectiveness of maﬁdatory Su#ing; now

Le
we have 10 years of experience and the results of hundreds, N T
¢ 1] : ~ * '
- of busing decrees on which to draw in formulating current
7 » M 9 .
L] ‘- - .
, ‘ * o
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2

dqseéregation policies. It is against this backdrop that )
- p *

courts, legislafors, and the public must -- as Swann itself *
. "
{(~ 8ignaled -- now reconsider the wisdom of mandatory busing /
. R - ' ) B ' N -
- ag a remedy for de jure segregation. : N

. ~ . : ’
Few issues have generated as much public anghish and

*

- ¥ / . . A .
resigtance, and have deflected as much'time and ,resources
. rd B

. v y 3 N . -
away from needed eideavors to eqrich the educational environment

of “public schdols, as court-ordered busing. The resylts of

numeérous studies aimé!gat determining the impéct of busing ' W
T N - : a . e
—

%%§educational-achievement‘are at best mixed. Q?here has yet
Ve
.to be produced sufficient evidence showing that mandatory

transportation wf students has been ?deqdately aftentive to SN s
[} . .

.the sggmingly forgotten "other" remedial objective of both 1

Brown and Swann; namely, establishment of an educational ‘ .
. L4 € * a «
environment tlrat pSffers an equal education Bpportunity to _ {T' S
every‘school chi h, irrengctive of race, color, or gthnic E
. /
,origin, In his May addréss to the Ameriggn Law Institute, \

Attorgey General %illiam French Smith accurately commented g

on the accumulated evidence in this area in the,followigg
, N

terms: ) ’ \ ¢ .

Some studies have found negatjve effects
on achievement. Other studies 'indicate Y

‘ that busing does notdzj33 positive effects . T
. on achievement and th other consid- .
erations are more liKely to produce ’ )
signiffcant positive influences. ‘ - . =

~ -

A

= P




. © Tn addition, in many communities . ] N
where courts have implemented buging
plahs, resegregation has occurred. 1In
some instances upwardly mobile whites

v and blacks have merely chosen to leave iy n
the urban environment, In other in- . 4
stances, a concern for the quality of .

) the schools their children attend has b - .
! ">  caused parents to move beyond :-the reach !
¢ : ; of busing orders., Other pareqts have ‘ "
. . chosen to enroll theirchildrén in . b '
private schools that they cojf?éx\ . N s

o, better able to provide a gquality™ ‘\\ : e
education. The desertion of our
cities' school system has sometimes }\ L
elimimated any chance of achieving ;\
racial balance even,i@,ﬁ
’ busing were ordered. ' \ : .
. . » 7t / ’ \‘\\ »
= ' These lessons of experience have- not been lost on some

/ . N '
. y P

s

ntra-city N '

» . . . 3
judges, in%luding members of the Supreme Court, wh'ere opinion i
LY . ‘ N —

. H AN M
in this area is now sharply divided.. For example, Justice 7
i . - » . : -

4

‘Lewis Powgll recently remarked in dissent in the Estes case: N

This pursuit of racial balance at | )

% any cost « + o is without consti-

tutional or social justification. . - -

Qut” of ze&l to remedy one evil, .

. . courts may encourage or set the \ .
stage for other. evils. By acting T ’

against one race schools, courts

may produce one race systems. */

i&ht from urban‘pub&ic schools has contrfbuted to

N

students -- whether bladek ot‘white.' Similarly, the loss
» N ‘, -

. *] Estes v. Yetropolitan Bramches of\the Dallas NAACP, <0
‘444 U.S, 437, 450 (1980) (Powel J., jotned by Stewart :
and Rehnquist, \J, J., dissenting xom dismigsal of .

. =




~

| ‘., ) growi;g‘empirical evidence that educa nal agﬁfevemen%’/ﬁ ’f
. . , - - . .
., does not depéﬁa“uppg racial balance in'p@bLié~éehools. .
) ' To be sure; some‘Zb@muggFies ;;ve accepted, mandatory ’ . .
busing, thus avoiding éome~;f ;fé\hega;iv;’effects. Unfortu- .

(3

nately, however, cal% acceptance of mandatofy gusiﬁg is .

tbo often not for;hbom}ng; and, plainly, the stronger the

. .

. - .
. . _Qarentalfgnd community resistance, the less effective -
. ~ S . -

becomes a compulsory student traﬁsportation plaﬁ?

One of the principal objections to busing 1s that

~ . .
courts -- frequently Telying on the advice of expe}ts -

-~

) S
have largely ignored the measured terms of thegSwann .decision

: 2¥ann .
( ' . '

. and have employed busing indiscriminately, on the apparent
assumptibn that tﬁe cure~all for pasf intentioni}'sééregative

‘ acts is to reconstitute all cléssroqms along strict,.faclal

= . - - . %

"percentages. Not even in a perfect educationél'wqgld would

.

e, .

,™\ one expect to find eve;y school/room populated by precise
» ‘ - . A .
racial percentaées Qhat mirror the geqéral‘pqpulation. v
\ ’ < By .
*+ Mandatory busing has ‘also been legifimately criticized 6n,
. Ll .
- 2

the -grounds 52&‘ it has been\eﬁbloyed in some cases to alter racial

L
B 1 .’

4‘:. S . _. . S W . .)r ‘ R
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) imbalance that is in wo way attributable to. the intentionally
’ v o’ v ‘ - ’ - w,
PP . segregative acts of-state officials.ﬁgi -Keyes v. Denver
® Yy -
ey
. A School District, 413 u. S. 189 (1973), the Supreme Court held
L S - < .
- that a finding of state-imposed.racial segregation'in ‘one T -

- . . ' N
- 4 s

- - - . * e .
“portion of .a school system creates a presumpgtion that rdcial
> 4 . K -, A ‘.

S . ‘\3mbalance'in other port{ons of the system fs a150 thekproduct
. ~ .l

& :
of state action. To avoid imposition of a system- wide desegregatignl,_,—

.. . @ h Y

b ;plan, Which often inclu&es systemrwide busing, a scticol board

) 4 [4
AT . - subJect to0 the Keyes presumption mdst shoulder the unrealist?” .

1 [y 4

burden of ;,praving tha't ra®ial balance in other areas of the c,

- + L] .

system is not attributable to the state. Conseguently, the

¢ _’application of Kezes has in my view resulted in system-wide

x

tr&nspmrtation remedies é?é: in some "instances’ encompass not

only de jure, or-staterimposed, segregation, but‘gg facto

. ‘ ¢
/)’//’;EErEE—tion as Well. . ’ . !

-

’ Sobered by thigs exgerience, the Administration has

vy . -
R reexamined the remedies employed in schoél desegregat‘iogl @ )
< . e f . .

cases. Stated succintly, we have concluded that involuntary
P - * “h M .
. .. busing has largely'failed in two major respectss (1) it has #

failed t0felic1t7phblic support and (2) it has failed to [,

aduance the overriding goal of equal education opportunity.

; Adherenge to ap experinent that has not "withstood the test
- 4
of expérience obviously makes little senseds ’ -

”
. ¢ . Accordingly, tbe Department will hen&%forth, on a

‘ .

~

& . . .
finding by a court 6f de-jure racial segregation, seek

3

@ s
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a: deaegmegation remedy that emphasizes the following three ) ,
L4 ’ -
components’, ‘rather than court-ordered busing:
v . . ’ .
(1) removal of all taterenforced T
racial barriers to open access S ’

to public gchools; g .

(i1} insurance that all studentsg -- .
'_J" . white, black, hispanic or of any : .

othef.ethnic origin ~~ are )

~provided equal opportunities ’ , . s

' to obtain an education of com- ‘ '

. parable quality; ’
< (1i11) eradication to the fullest extent
practicable: of the remaining
veatiges of the prior dual systems.

’ : K o
To accomplish this three:part objective, we have developed,

I think, a coherent, sound, and just litigation ‘policy that

s o -

will ensure fair enforcement of the.civil rights laus,

“" ,‘- /‘ . .

the adverse results attending percentage busing, and make-

eliminate

! edugationdl issues the foremost considerati n.
’é? As, part of that g -ation.policyg\}k§ADepartment will

’

‘thdrOughly investigatex e background of every racially‘
° . .. s . ]
identifiable school in a, district to determine .whether the ‘
- . ] : )
- . .
. racial segregation is'de jure or de facto¢ . In deciding to —~ ‘

’ .
. - . *

" initiate litigation we will not make use of the Keyes presumption,
. - )

but will define t%e violationm precisely and seek to limit the °

remedy only to'bhose schools in“which racial imbalance is the

- ' product of intentionally segregative acts of state officials.

) T And all aspects of practicability, such as diéruption to the

i3

education process, community acceptance, and student safety, ~
o . .

- 4

will be weighed in designing & desegregation remedy.

*

|
. ;.
|
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f/ In developing the specific remedial techniques to
. ] .

» S

.accomplish this three-part objective, we recogmiée that no

single desegregation technique'provides\an answer: Nor .

-

does any particular combination of techniques .offer the .

perfect remedial formuls for all cases. But soheidequregation
approaches that seem tg hold promise, for success ir&lude: +‘ f

-

voluntdry student transfer programs; magnet schools; enhanced ‘

qﬂi}iculum‘requiagments; faculty'incentives;/in-service
‘ ' . ) . ' -~
1 . ,
training programs for teachers and~administrators; school
, N - s P i
cggéiﬂgs #n systems with excess capacity and new construction

T

in systems tlmt are over-crowded; and modest adjustgfnts to

/ "

g

attendance zones., The overarching princgiple guiding t He ‘ 4/

W

seiéction of any or- all of these remedial techniques =~

i 5 “~
or gndeéd resorting to others that may be developzﬁ,—~ is

equal education .opportunity. - . . .

’

Let me aéd tha} our present thinking 18 to give . this

F

approach prospective applicakionconly. We thus do not

contemplate rOutinely reopening decrees that have proved

teffective in practice. , The law generally recogniZes a special o -

-

-

’particularly’scrong in tpe area of school desegregation.

interest in the finality of judgments,,and that interest fﬁ

3
Nothing we have learned in the 10 years since Swann leads to

the conclusion that the public would be well served by reopening

-

wouqu that have long since healed(
7 ! ‘

- ]

[y
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~

assignments. ,A‘recuest by the local school board to reopen

&
=~

N On the other hand, some-schooi districts may have been

stCessful in their efforés*to dismantle the dual systems

o

of an earlier era.. Others might be able to demonstrate that

eircumstances within the}system have .changed to such a degree
4 * N .-

-
L3

‘that continued adherené? to-a fprced busfng.;:j7dy would

gserve no desegregativefggrpose: Cer@ainly,, ,4En the wake

o

of white flight or demographic shifts, black children are

being bused from one predominantly black school to another,
’

the school system ghould not he required to continue such’

4 ., -

i}

. B .,
the decree in such circumStances would in my view be

apprcpriate, and the Justice Department might well not

-

oppose ‘such a request S0 long as we are satisfied that the ™ .

Y

threekremedial objEctives discussed above will not _be compromised.

£

There is another dimension to the Administration's

\ N ‘\_f’
.

current school desegreéation policy that deserves mention.
. ’ - ) .
Apart from the issue’ofzunconstbtutional pupil-assignments,
i} R ” * ]

experience has taught that identifiably black schools sometimes

i

recelve {ﬁﬁerior eddcational.attention. Whatever the ultimate

. ) EPE . . .
racial composition.in'the classroom, the constitutional
guaranty of equaf,eduéﬁtion opportunity.prohibits school -

officials from intengﬁonally depriving any student, on the

. - -

basis of race,'color, or, ethnic origin, of an equal opp%ékunity

< h 9

‘to receive an educaﬁion compaxable in quality to that being

2oy

4 ~ ,i;‘,ﬂk« ¥

received by other st&dents in’ €ﬁe school district.

i
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oA /4 : -
to Deliberately providing a lower level of educational
services to identifiably black schools is as invidious as . ,

- "
i

deliberate ratia} segregation. Evidence of such conduct by .

state officials '‘might include disparities in the tahgible
components of. education, such as the level *and breadth of
i)

academic and extracurricular programs, the educational achievement

. - »
— and experience of teachers and administrators, and the size,

L age, and general conditions of physical facilities.

"Indeed, Swann itself held that, independent of student
= , pwann ) .
ég ~Lssignmeﬁt,'where it is possible to, identify a black school . \

"simply by meference to the racial composition of teachers _ '

[

- and staff, fhevquality of\school buildings and equipment, or
. ' i EARSPR

r

< * -

the organization of sports activities, a prima facie casge of

violation of substantive ‘constitutional rights under the

-+ Equal Protection Clause is shown.” 402 U S{J at 18. The s
-

LY
.

Court exp%:ined that the.proper remedy in such cases is to & -
"produce schools of like quality, facilities, and sﬁgffs." - >

"2 Id. at 19. Despite the recognition of this constitutional . ] .

.

. . right by a unanimous Court in Swann, stits have rarely -been \

’

W
brought to redress such wrongs.
’,

d .

Ve In pursuing constitutional vtolations of this kind, .
the Justice Department in mo way intends to second-guess or - ‘
. T : SR !

1
otherwise intrude into the educational decisions and policymaking

v

>

. of state education officials. That function, as I have

previously made clear, is Qeserved to the states., Aund in many
~

\ Fi
cases subsgantial disparities in the tangible components of

L
=4
-
&
L]




hondi&criuinatoty factors. But when such diﬂfarities are the' ~

- 16 - _

education may wWell be attributable to legitimate, racially
\

product of intentional racial discrimination by state officials

can, it aeriouely be maintained’ that tlye educationally dieadvantaged

atudente‘ﬁze being afforded equaliprotection of the laws?

- IS

Our

fyture enforcement policies wi%} be qihed at detecting and cor-

recting aﬁ; such constitutional violations wherever théy occur,

{—In aum? the Administration remains firm in its--resolve

to ferret out any and all instances of unlawful racial segregation

and to bring suéh practices to a halt. We do not believe

that successful pursuit of nhat.gggicy requires resort to a

- ~

‘ &
desegregation requy knoqn from experience to be largely

ineffective and, in many(casea,

\
échool,dQ:egrega:ion bills

counterproductive. The

currently being considered by this’ :

Subcommittee suggest a similar attitude on the part of members .

gz\the Senate. -+To the extent that those bills seek to restrict

£ £ g*

-

the use of mandatory ent transportation as a tool ofy.

school d;eegregation,’tﬁey reflect the thinking of the

Administration in thi; area. - ' ) . /
I would saundioniy pné’;autronary note. In framing ]

legialati?n aimed. at eliminating,'or severely limiting, t;e

ugse of forced busing as an—available remedial tool, ‘care

* 'I
sMould be taken not to draft the statutory.prohibition so
2 / .-
A
broadly that it bans as well- other desegregation t:chniques )

-

"
n_“ »”

which have not bedn shown to be.ineffective or counter- !

. ‘ : ‘ ¥

broducﬁive in combating state~imposed racial segregation




. .".,' .
- )

&

of our publie schools. In this regard, a'legislative prohibition -

‘. against inferior federal courts ordering transportation of

-

students to' obtain ggcial_balance in the Zchozl% need not,
. ® * : t - &
. in our view, alpgo preclude use, of other remedii; techniques
- I3 . . { : - .
suchwas ‘school closingg in systems with excebsgi9pacity or

Y

involuntary transfers of teachers to break up 8tate-created
.t . ~

' racially identifiable faculvies., ~ _ _

- . The eygidence currently available to the Department of -
‘Justice indicates that sqhodl closings and teacher  transfers

may in some instances assist effectively in:gliminaéing the »

vesbéges of racially discriminatory dual school systems.

Nor does the Department have information suggesting that

t ) * - ’
these desegregation techniques are attended by i§y of the N

adverse consequences E?ten;associated with,ménda qry student
‘transpéftationt Accordingly, we would hope that the Sub- ’ ‘

. ®
committee, in its consdderation of. appropriate anti-busing

]
. '

1egislation, would hesftate before eliminating desegregation -

methods which, unlike mandatory bus!ng, havea been‘usefully N

.employed in the past.to assist in vindicating t%e cons;itutional B

———

guaranty of eqﬁal education opportunity for all public school

-

’ studentg, regardless of race,'color or ‘ethnic origim.
{? &
In closing, let 'me state that this Administration will *

) htireleasly attack state-imposed/apgregétion .0f ouf Natiom g
o . v < -
public schools on account of race, color or ethnic origin.,

1 b rd

>

* The Depgr;ment'é'mission continues-'to be the'prfﬁgl,énd

Jl { f v
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te eradication of de jure segregatién. thle the

H
relief we geek may differ in certain respectg~from :KL

%

remediee-ﬁelie&“gpoh by our predecessors, the Department

of,JustThé wild not retreat from its statuf&r§ and consti~-
guaraﬁty of equal education dpportutﬁty.; .
Thany you,

. tutional obligation to vindicate the cherished constitutional‘
Mr. Chairman, I would be happy to respond

*

to questions that you or other members of the Subtommittee -
may have.
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