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The Pennsylvania Department of Education, an equal opportunity employer,
not disaiminate in employment, educational programs or activities, based

on race, sex, handicap, or because a, person is a disabled veteran or a veteran of
the Vietnam Era. This policy of nondiscrimination extend, to all other legally
protectid classifications. Publication of thiepolicy in this document is in accord

luxe with state find federal laws including This IX of the Education Amend.
wants of 1972 and Sections 5Q3 and 504 of the Rehabilitatica Act of 1973.
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1NTRODUTION

a es

a
%

The .Coritmonwealth qr., Pennsylvania has implemented Right to Education through the
Coilsept Agreement'*(Pennsylvania Association for Retarded Children v. Commonwealth of
Pennsylvania, 343 F Supp. 279 (1972)). The Consent Agnement'requiresthat all children, who
are mentally retarded or thought to:be mentally retarded have access-to a free public education
and the opportunity for a hearing on the appropnateness of a proposed educational placement.

) .
On June 3, 1975 the State-Board -of _Education adopted regulations, extending night to

Education and due process procedures to- all other handicapped school aged persons, ,22 Pa.
Code section, 13 1 et seq I Due process for the gifted and talented became effective July, 1,
/1976 (22 Pa. Code Section 13.21.)

On October 1, 1977 Public Law 94:142 became. effective. This federal law requires due
process procedures to be followed concerning the identification,evaluation, placement and program
of handicapped students. Pennsylvania has adopted Standards.for Special Education (Chapter 341,
22 Pa. Code) which incltide .the requirement's of P.L. 94-142.

The State 'Board of Education adopted.S,t2jidards for Approved Pnvate Schools (Chapter
181: 22 Pa. Code) which ptovide for a hearing at which the pirents must show cause as to
why the application. for enrollment of a !hild.in ail approved pnvate school should be approved.
These Standards also provide the opplordinity for. a, pnvkte school to request a heanng on their
approval status. r

. . .
Heanng. officers are assigned as designees of the Secretary of Education to conduct the

hearinghrovided 114 in the .regtilations and render deeasions..

It is the intent of this handbook to clanfy the role and responsibility of the heanng officer
and to explain the framework within which the beanng officers base their decisions and
recommendations. 4
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I. GENERAL AUTHORITY AND RESPONSIBILITY OFHEARING'OFFICERS

4

A spedial education hearing is a type of "administrative hearing."
That is to say," it is a hearing before a state agency or governmental
body. Therefore, a special education hearing is governed by 'the same.
generaleVules of procedure that' are applicable to all administiative
hearings.

At a special education hearing, hearing officer sits as a dele-
gate of the Secretary of Education. It is therefore the responsibility
of the bearing officer, on behalf of the Secretary, to hear testimony
and receive documentary evidence from the parties to such a hearing.
The parties at a special education "due process" hearing conducted pur-
suant'to 22 Pa. Coae §13.32 are generally the parents, as petitioners,
and the school district and/or intermediate unit, a respondents.
However, in certaiwcircumstances, the school district/IU may be the
petitioner and the parents the respondent.

A hearing officer, at an adminigbiire hearing is charged with a
duty of insuring that: the healing is conducted in an orderly and

.

concise fashion, parties are able to present witnesses who have relevant
testimony', relevant evidence is introducea into the record, and rulings
are made on objections FaSed by parties during the course of the hearing.
The hearing officer assumes these duties in order to assure that parties
are afforded procedural due process and to assure that a clear and
concise record (transcripts plus exhibits) of-the hearing-js created.
A transcript wAlch is clear and intelligible is essential because such a
transcript serves as an aid to the hearing officer in the writing of
:his/her report and, should an appeal be taken from the report of the
hearing officer, serves as the basis for the Secre s ruling,nn the
merits of the appeal.

A. Powers of a Hearing Officer

The general 'authority and responsibility of a hearing. officer
at an administrative hearing is set forth in the'provisions of
the general rules of administrative practice and prqtedure. 1
Pa. Code §31.1 et seg.. The general authority of a hearing .

officer is as follows:

1. To hold informal conferences betweenehe parties in
order.to.adjust, settle or expedite matters expecteeto
bd raised at the hearing itself. A'conference may,' also
be held off the. record, during the coarse of,the hearing
if the hearing officer fdels that an infotmal conference
would be, fruitful. 1 Pa. Code §35.111. Conferences are
held at the discretion of the hearing officer.

2. To regulate the course of the hearing, including the
scheduling of the hearing, recessing of the hearing,
reconvening of the hearing, and final adjournment of the

!
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hearing. This means that the hearing officer may during
the course of the hearing entertain motions by/either-
party to adjourn or recess the hearing.. A hearing
officer may, however, decide on his own that because of
the possibility of settlement between the parties, the
need ear additional evaluations, the need for revision of
the IEP or time restrictions a hearing should be adjourned.
The hearing officer also may decide that a short break or
recess during the hearing should be taken. 1 Pa. Code

c535.187, 35.189.

3. To swear in witnesses. A hearing officer may swear in a
witness by either having the witness swear that the
testimony that he is about to give is true and'correct or
affirm that the testimony that he is about to give'is
true'and correct. A hearing officer may also ask the
stenographer to administer the oath if the stenographer
is qualified to do so.' 1 Pa. Code §35.187(2). It is
advisable to swear in allwitnesses at one time prior to

. the taking of any testimony.

4. To receive evidence, heir objections to evidence, and

, listen .to statements as to the relevancy of evidence

(offers of proof). 1 Pa. Code §35.187(4).

5. To issue subpoenas. Subpoenas are orders by the hearing,
officers for the attendance of witnesses or the vroduc-
tion of documentary evidence. (A subpoena form is

included herein as Appendix "D".) A subpoena should be

granted only when

a. the witness can give testimony which is, or the
documents are, relevant to material issues at the
hearing;

b. \.the witness has refused to attend the hearing or .a
party or witness has refused to produce relevant
documents; and

c. the party requesting the subpoena establishes the
above to the satisfaction of the hearing officer.

6. To take depositions or to order depositions to be taken.
A deposition is the testimony of a witness taken outside
)of'a hearing. A deposition may be taken if a witness
cannot be present: at ,the hearing itself: The represen-

tatives of both parties should attend the deposition to
examine and prossexamine the witness, c The deposition
,!should be transcribed and copies therof provided to the

ilk hearing officer and both representatives. (1 Pa. Code

S35.187(5))..
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7. To rule upon procedural matters which'arise during the
course of the hearing. Such procedural matters might
include the order in which witnesses are presented,.
questions of relevahcy regarding testimony, or exhibits vi
and the numbering of exhibits presented into evidence.
It may also'include requests by parties for adjournments
or recesses, or motions by pirties for dismissal of the
proceedings. (1 Pa. Code §35.187).

8. To insure that witnesses, lawyers, parties, observers, or
representatives d not become disruptive during the
courseof heari A disruptive witness, lawyer, party,
etc., is said to be "in .contempt" and may, at the dis-
cretion of the hearing officer, be ejected from the
hearing. (1 Pa. Code 5.3]-27) If the hearing officer
feels that the witness has become disruptive or unmanage-
able he may, at his discretion, adjourn' the hearing and
suspend proceedings. (1 Pa. Code §35.l'89) If a belling
officer confirms that a witness, party, lawyer, etc. is
being disruptive or disrespectful to him/her, he/she
should warn that person to cease this conduct. If the
conduct does not stop, the hearing officer should note on
the record the nature of the conduct and either eject the
disruptive party or suspend the proceedings entirely.
The hearing officer may then submit a special report to
the Secretary of Education with regard to the.disruptive
or disrespectful party. The Secretary may request a 1C,,,

court of appropriate jurisdiction to hold_ the party in
contempt and mete out appropriate punishment.

B. Informal Contact

The hearing officer should not discuss the case with '4ther.

party before or after the hearing. If the hearing of0er
receives any unsolicited written communication, report, \
evaluation or similar document about the case, he/she shtuld
return itimmedigately, noting that it is improper communica-
tion.

A hearing Cfilf/icer may discuss a case with another heing
officer who is not,involved in the Such diuusslon
should be limited to hypothetical 'procedural questiOns.
He/she may also call the Bureau of pecial EdUcation or the
Legal Office of the Department pf Education for information.
about school laws and regulatio0s.

C. *Grounds for Disodalificaticin

A hearing officer Should dis u fy himself or may be disqual -

d to sittta-henr ng when the office :

3,
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1. has a fiiancial interest in the present hearing; e.g., is
owner of or partner in an approved private school which
may be considered, for the child's placement; or

2. has an evidentiary conflict because of his/her prior
involvement with thechild; e.g., previously evaluated
the child. 7.

4
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' GENERAL GUIDELINES FOR A "DUE PROCESS" HEARING

A. Opening Statements by ehe Hearing Officer

The hearing officer shall:

1 Introduce him/herself.

2. 'State the purpose of the hearing, egg, for the presenta-
tion of evidence to determine the appropriate special ..

education program for the child.
R

3. State whether the hdaring is open or closed, as requested
by the parent. One pAge of the notice sent to the,

.

parents gives a definition of open/closed hearings and
gives the parentsthe opportunity to select that which

t they prefer.

4. Have each person, including observers, state for the
record their name and position. .

5. Inform the parties of the right to-appeal to the Secretary
of Education within 15 days of the party's receipt of the
hearing report and subsequently to the courts within 30

- days of the issuance of the Secretary's Aprleal Opinion.

6. Infprm the parents of theii right to a free transcript of
the hearing if they -so desire.

0

7. Swear in all witnesses (a certified -stehographer may also
do this).

B " Opening_ Statements by the Parties

Each party shall present an opening statement which shall
contain a concise,description of the issues to be pa before
the hearing officer. The issues should be presented in terms.
of the child's exceptionality, grogram of special education or

individual education program (IEP). Parents or their repre-

sentative should state why they asked for the hearing, and
what areas of disagreement exist between themselves and the
distriet/IU which the parents want the_bearing officer to
resolve. (If, for example, the,IEP is a; issue, the parents

hhould point to those areas of the IEP that they disagree
with.) The district/IU should then respond to the parents'

-opening statement.

The issues, as delineated by the parties, will be used by the

'hearing officer to control and direct the scope of the.hearitig.
The opening statements should not be more than ten minutes in

length.
1

5
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Ifr during the statement of _issues, the hearing officer
deter-apes that a stated issue is outside the scope of his/her
authOrity to decide the-hearing officer shall so state.
Objection to this ruling shall be entertained. However, if

the'objection is deLed the matter may'not-be pursued furthpr
through the introduction of testimony.

The, presentation of eviden ce concerning other issues or
evidence irrelevant_to the stated issues shall be within the
sound discretion of the hearing officer. The hearing officer'
may request an "offer of proof" tom the party or the party's_
representative prior to ruling on the_admiSsibility of the

evidence...

The opening statement may also cohtain a bripf summary of the
facts which each party intends to present at the hearing.

The parties should be reminded that the opening statement is
not evidence. That is, the hearing officer may not base a
decision on remarks made in the opening statements. However,

a
the issues presented in the opening statements will define the
scope of the hearing aad give the hearing officer a better
idea of what each side is trying to prove.

t

C. Order of Presentation

-
. Opening statements,. r

. School district/IU presents evidence cohcerning its
, proposal.for the child.

Parent presents evidence of why sc hool distric6/IU
proposal is inappropriate or inade'quate.
Parent presents evidence on whatrthey believe to be
appropriate.

D. Parties at Hearings

The following are the only parties at the hearing: ,

1. The school district and/or

2. The parent or guardian of the child ana/oi the child in
certain instances.

. .

The following are not parties at the hearing:

1. Teachers, psychologists, and other witnesses.
/

. .

2. Unions or union representatives (although union repre- '

sentatives may accompany teachers at open hearings to
A

advise them of their contract rights), .

Jo ,
T

.

3. ItepresentativelLof an advocacy group; e.g. RARC,DDAN?
PAGE, etc. (altliough the advocacy group representative

I may act as a epresentative of the parent or guardian on'

behalf of th child).
..

.

.
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.E." Questioning Witnesses

. 1

5,:' '

.. ' Only 'the representative for a party, if the party is repre-
' J."

.

sented4bi legal or o,thee'tounsel, and the hearing officer have
41. . /, the.right to question witnesses concerning any issue relevant.: .

. i

t
.

. ..

and Mate011 to the pafticular hearing..irearing officer
'may ask questions at anitime ilcarde;. extract as Much.
information from the witness as is deemed necessary to sake a'

. . decision.. However, A party whO'isnotnepresentod by; counsel,
.. .

. -
or one_Who has his /her corsek!s permission, May also question.

. .

witheises. ' . '-
. IL 1- .

. %.
.

. .

.
. In those cilses where -Wparty is notTaRresented by legal or

.

Other counsel; the party,as his/her own. representative, must
.

..
not commingle the role of representative and witness.. 'In

. ..\

pther words, wheil presenting *lc case and qu9$tiOniq witnesses

i.
the party must limit himselfiherselfAto queetionizig an i not

.. 'make.Oidentidry statements. However,: if the party ao
wishes. to testify he/she should doso gt a set point.in the

. ...,,, %
.

proceedings. 'ehereafter,,the'represe fitat r th othek
.

party must be permitted the opportunity fo. cross.examinatIon.
-. .
. . '

In general,'when a witness for ont party haS finished giving
,

,

.

testimony, ,the other party, should be given an, opportunity so
'4.

po 4.1'i question (cross- examine) the witness immediately. After this

, .cro§s-examinAlon, the first 'party may re-exaMine the witness I
, .

* 1. ..
to further explain any information brought out in cross-

..0..

,.
examination. :Ibis pro#dure will, put all related matters in

*
: one part of the transcript. , ,.

.

1

. / .
. .

Where th(questiosing and testimony of a Witness are irrelevant.
. to the hearing isslues the hearing officer has the authority. to

.

stop irrelevant ques;eningitestimody and should.direct the lit

attorney and/or with s to limit testimony and questioning to ,-

the hearing issues. The hearing officer may also direct an
. .

evasive witness to answer *a questi9n.
. 0

. ..

F. Legal Counsel for Witnesses

AnP1Witnes s'has the right to have an attorney present to
protec4isiher rights, -This is true even& a 4iosed hearing.
Stich an attorney may advise his or her client when the client
is being questioned, However, anAttorney who representsa
witness and not a party has no right to, question witnesses, to
present evidence, to Object to testimony or to speak up 4 any
time at the hearing. His or her words may only.be directed to
his or her client.

Clos ed Hearings

r 4 the parent re4uestea closed hearing in order to exclude,'
the general public, th9 parent may, nevertheless, requeit that
certain observers or iliendd be permitted to remain present.

.
. , .

..,

t
..

.
. .

1!

, .
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The parties and eheir representatives and w tnesses and their,
legal counsel may be present at a closed hearing. (Note that
-the hearing officercs report,of an open hedring may be made
public, ywever, the report of a closed hearing may not.)

.22 H. Closing Statements

,

After all testimony has been presented tfie parties should. Se
given the opportunity to makescrosing statements to, sum up
what'they feel the evidence has showy, These closing state-
ments byrthe parties should be limited.to a summarYbf the
case presented on the-record and the hearing officer sfiould.
prohibit any comments or arguments not so limited.- As with'
opening statements; these remarks are not evidence.

The.hearing officer's closing statement should show that the
appeal procedures have been distributed to the parties and
that the Hearing officer has copies of all'documents'intro-
ducedas'evidenee. Copies of these documents should be given
to the stenographer' and should be attached to the transcript
when'forwarded,to the hearing Officer.

Nonappearance

-If one of the parties is not present at the hearing, and yet,
that party had'ample notification of the hearing and did-not
request a postponement, the hearing should proceed unless the
party is contacted and desires to attend.

If the absent party -does not express a desire to attend testi-
molly should be entered Tito therecord%onderning tIle absent
partyIsenotic the hearing. The hearing should be conducted
as if the pa requested a closed hearing. %The hearing

-officer wil ke his/her decision based upon the evidence
whichwum.pressen ed ae the hearing. A copy of the decision
should be bent to theparty by regular as well.as certified
mail, hy not attending the hearing the absent party waives
hisher right to present evidence and to ccidtest the evidence

ilk of the other party.

The hearing officermay, houWer, on his/her own motion, or
for good cause shown, reconvene the hearing at a.later date at
which the absent party may present evidence and cross-examine

'witnesses who testified for the other party.

J. Request for Postponement at the Hearing

If one of the parties requests that the hearing be postponed
because of insufficient preparation time, the hearing offictr
muse determine if the request is valid. If the hearing
officer decides, that the requesting party did not have suffi-

, cient time to review the Child's records, the hearing officer '

may Listen to as fuch evidence as possible and-continue the
hearing at a later date, oray adjourn entirely and begin -
anew at 'mother date.

. . .1
8 i
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If one of the parties requests a postpodement because Of the,
unfbreseen absence of a witness the hearing officer should,
nevertheless, conduct the hearing without that witness. The
hearing officer may then reschedule the hearing at a later
date in order to take testimony from the witness. However,
the hearing officer should secure an lifter of proof on the '
record as to the relevance and Nateriallty of the proposed
testimony of the absent. witness.

If one of the parties is not represented by legal counsel and
yet does not,want to waive that right then the hearinenfficer
shall postpone the hearing in order. to allow a reasonable time
for.othat party to obtain counsel.

A

K.\ questions 'of State Law
1

1 o,

Tor the purpose of.a,"due proce'Ss" (administrative) hearing,
Pennsylvania statute$, regulations, and standard's apply.

' Therefore, arguments based solely upon federal law are irfe/e7 .

vont at the hearing., ,, ...

, .
.. ...

,In addition, it must be assumed that state law Xstatutes, .!

. .
regulations and standards) is valid and constitutional. The
hearing cAfficer is, therefore, bound by state Jaw and has no - 1

authority to question its validity or constitutionality. w 4

4
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III. PRE-EVALUATIONHEARINGS '

1
. ', . L . , . ,

.

. Pre-evaluation hearings.irervilahIe prior to the initial indi-
vidual-evaluation of a thoeght to exceptional'child for special
=ion by a school district/ZU.* Prior.tosuch initial individual
evaluation the school distritt must notify the parents or gua;dien of
the child of its intentko'evaluate the child. If parents refuse to
cossent'to the initial indiVidual evaluation the school district/IU must

I

.1

request a heiring. ,

A pre-evaluation hearing will then be held in accordance, with the
procedures and guidelines for "due process" hearings. At the hearing
the schogl district/IU shall'present eVildewcir as to why it*feels the
child maybe exceptional andrtherefore, should be evaluated. The

school districts aZo,Eoshow how it proposes to evaluate the child.
,The parents may contest this isvidence and show that the child is not
exceptignal.and/or 'does not require evaluation.

". A

the questions which a hearing officer May have to answer in order
to resolve the issue de whether or not the proposed testing and evalu-
ation reptesents a reasonable educational procedure in vie* of the
child's school'conduct or academic performance are:

A. Has the district/Illpresented evidence or testimony with
regard to the student' assroom behavior or academic achieveLi

meht whichyould show that he child Liay. need special edudatioa

and related servicps if the roposed,personalized testing
shows that the chid is exce tional? If the answer to this
question is "yes ", then proute d. question B. If the answer
is "no", then find for the parent.

p
BAC Are the 'proposed tests needed to Measure, or contribute to the

measurement 0.therchild's.exceptionality? The hearing
,

'officer should make a ruling on each pdtsonalited test pro-
posed, which is being given for the.first time. If the antinsie.?.,

to question B4, "yes", then the officer shOuld find for the
district. .

. . g.

The'hearinglOfficer'bhouldspose these; questions during the
hearing if no 'one else does. In his report; the hearing,
officer4should discuss why he came to the conclubions he did
and should support the conclusion with citations to the
transcript and'exhibits.- r',7,

'ence4egain the, district's burden is not to show that the child
Iin question is_excepbional, but that the chi d 's school per-

.
formance is such thatit indicates that the Ehild may be
exceptional andin need of special education and should be
.evaluated by the,tests the district has proposed.

.,..

a ,

*Note that pre-evalUation hearings are inapplicable to group screenings;
to the re-evaluation of an exceptional child who is already receiving
spedial sducation; or to a review of the child's ekisting psycho-
educational recordelreports and diagnostic evaluations.

11. 16
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ilfearing officer may during the hea_ est additional or
alternate tests and ask whether the,dis ct and parents think
that the additional ox alternate tests are needed. Or he/she
may keep silent,on this point. However, the'hearing dfficer
may not include such suggestions in the recommendations to th4
Secretary if these suggestions were not brought up at the
hearing'itself and agreed to by the parties.

,Uni ike at a prograi placement hearing,-the hearing officer's

'responsibilities at a,pre-evaluation hearing are limited to
ruling upon the testinkprodedures the district has proposed r
find do not extend to making recommendations which might cure

any defects or omissions in'the district's proposed procedures.
A hearingfifficer may note such defects or omissions in the
report and may base the ultimate finding for or'IAQinst the
district upon such defects or-omissions. Because of. he
narrA scope of a pre-evaluation hearing,.the officer.lacks
authority in such a hearing to order the district to do addi-
tional testing.

.

The decision of the hearing officer at this hearing may be
arpaaled in accordance with the appeal procedures set forth in
Section XIV.

V
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'IV. HEARINGS ABOUT PAST EVALUATIONS

A hearing regarding a past evaluation can arise in two. situations.
The first situation is when parents wish to challenge the conclusion-a
school district has reached following.its evaluation of an exteptional,
or thought to be exceptional child. The second situation arises when.".,
parent is dissatisfied with the completeness of a public school evalda,;',
tion and asks for the district to pay for more outside testing and the
district refuses this request. In the first situation it'is the parent
who requests the hearing. In'the second, it is the district. (A ditOct
cannot refuse a parent's request fOr outside testing unless the district,,
asks,for La hearing to contest the request.) '

I

I ,

If an evaluation hearing is requested,, it will be held in accordanq
with the procedures and guidelines for"due process" hearings.

A. Parent requested hearing regarding conclusions reached in
district` or intermediate .unit evaluation

In this.type of hearing, the parent is arguing against the
conclusions the district reached about the existence, nature
or extent of the child's exceptionality. Because evaluations
take many forms the issues which can be raised at such a
hearing are many. :(Evaluations can include, in any'combina-
tion,.district/IU revtew,of Current testa $, past testing, and
aneccloel reports from any source.) ,Gendally, though, the
principal issues which mtpt be raised are: (i) whether the

tests used are themselves adequate, (ii) whether the test
results are sufficiently current:WO whether enough-or any
tests were used. civ) whether, the anecdotal reports and direct
observations were accurate, (v) whether all the data collected
for the evaluation was properly interpreted.,

B. District fequested hearing regarding parent request for outside
evaluation

'In this, pe of hearing the school district/IU is arguing that
its evalu tion of the child, in whatever form, is a complete
and adequa assessment of the child's exceptionality and
levels of achievement r purposes of developing the child's
IEP. This argument is made in contrast to the parents'
contentions that th&district/IU evaluation is incomplete and
that the parents, therefore, have the right to be afford an

outside evaluation of their child free of charge. The isa s

which might be raised at this type of hearing are similar to
those noted above concerning the parent requested,hearing:

. _
The hearingofficer at either

.

of these hearings must determine
whether, or not the schoolgdisprict's/IU's evaluation of the child is
correct and complete in accordance, with 22 Pa. Code 4341.13(c) and (d).

.
.

(-.

13 ,
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The hearizig officer, if necessary, may recommend that additionhl
l

eval-
uations of the child be performed in.order that he/she may, a finding
on this issue. If additional, testing is ordered, the hearing shall be

- reconvened thereafter for consideration of the new test'results. The
'hearing officer's decision must be supported by a preponderance of the
evidence.

-

Note, howeVer, that if the hearing conccns the pafergs' request
for an independent evaluation at public expense, then the parents have

.the right to such an evaluation if the school district/IU evaluations
are found not to be complete and/or appropriate. In 5pch a hearingthe
hearing officer should not recommeWd, additional evaluations by the
district which would foreclose the parents' right to an ,independent
evaluation. The hearing officer, if'he or the finds the district
evaluation to be incomplete shall then order that the parents be pro-
vided with an outside evaluatiod at public expense.

The decisiod of the hearing officer may be appealed in accordance
with the appeal procedures set forth in Section XIV. Any change In
assignment of the student is stayed pending the appeal, unless. otherwise
agreed to by the parent and the school district/IV.

7/
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V. INDIVIDUALIZED EDUCATION PROGRAM (IEP) HEARING .
, 1 ,

An Indi4idualized Education Program shall be developed for each .
.

pexson assigned to special eductition programs or services, The Special
. Education Standards (+22 Pa. Code §341.15). specify ghat is to be. included

ins tie 10, The IEP' is to be developed at a conference held pursuartt to

1

22.Pa. Code §341.16. 1 -mss .

.
\ . .

.e,

,

4
1

j'N,,
Thk.1EP is an education program developed jointly Py the parents

an school personnel. It is not a binding contract. The IEP may be
,,,e

Areiisect periodically in accordance with Special Education Standards
M without_ ttle_xequire6At of notice and right to a hearing.

,--- , .
...

, .

In the case of an initial IEP or where a revised'IEP results in a
change in educatioal status,-special education program, 'or related.
serviced, the child's parents are entitled 4 notice and, if they
disagree with the IEP or certain components of the 'EP., to a "due process"
hearing ca%led an TEP hearing.

The IEP hearing is to be held in accordance with the procedures and
guidelines foi "due process" hearings. ;n the opening statements the
paities should identify those components of the IEP which are at issue.
The school district should then present" its proposed IEP arid. evidence in
support of those components challenged by the parents. The child's
parents may present evidence concerning their points of disagreement
with the district's IEP. .

Based upon a prepondq?4nce of dthe evidence on the record, the
hearing officer must issue a report defining.the assignment, program,
and serviceq in such specificity as is deemed-necessary. The parties
must then develop IEP at a meeting held within 10 days of the receipt
of the decision which conforms with the dLision of the hearing officer
(unlegd intervening evaluations are pecessary). In cases where evalua-
tions are ordered or wheritfie hearing offic4r does not specifically
etcommend revisions of the IEP he/she shall eJther issue an interim
ordep and retain jurisdiction, iu case of any disaplement among the
partiesNor upon agreement of the parties to evaluate and revise the
IEP, postpone the hearing pending such. activity.

d

Note that the decision of the hearing officer may be appealed in
accordance with the appeal procedures set forth in Section XIV and that
development of the IEP is stayed pending the appeal, unless otherwise
agreed to by the,parent and school district/intermediate unit.

5'
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PROGRAM/PLACEMENT HEARING

A. Legal Responsibility of School District /Ill.

Pur- suant to the provisions of the.Public-School Code of 1 49
each school district in the Commonwealth has the duty to
identify all exceptional, handicapped school -age persons'

residing in the schoel district. 24 P.S:7113-1371(2); Savka v.
Department of Education,'44 Ta.Commw.4. 62, 65, 403 A.2d 142,
144 (1979); CentralYork School District v. Department of Education,
41 Pa.Qommw.Ct. 383,.385-386, 399 A.2d 167, 168 (1979). The

school districts, in conjunction with their intermediate units

must also prepare special education plans and provide and
maintain classes in accordance with those plans for the proper
education and training of exceptional children. 24 P.S. 413,7*

1372(3) & (4); Central York, supra. In certain circumstances
the school districts may satisfy the aforestated responsibility
by placing a child with a particular handicapping condition in
an approved private school or a state institution., 24 P.S.
4413-1372(3), 13-1376, 13-1377, 22 Pa. Code §§13.1(b) & (d), r

13.14, 171.11 et sea. The pi:Apiary responsibility for providing
an appropriate program of special education and related services

to an exceptional child', however, rests with the child's

school district of residence. West Chester Area School District
v. Secretary of Education, 43*Pa.Commw.Ct. 14, 17, 401 A.2d"

610, 612 (1979).

A,achoordistrict must provide a resident exceptional student
with an appropriate program of ,special,education in a class
which will address the student's individual. educational needs

as they are reflected by the spudent's exceptionality and

resultant educational deficits. 22 Pa. Code §413.1,,13.11(a),

13.16, 341.1. The di'strict's responsibility is no td devise

a program which makes the,besi use of'the Student's abilities

but to develop educational programs appropriate for the needs

. of each exceptional student. Shaaberg v. Commonwealth, No.

163 CA): 1980 Slip Op. at 2 (Pa.Commw.Ct:, March'9, 1981):
Applicable regulations and.4andards recognize, define, and
diStinguish'between several exceptionalities. 22 Pa. Code

. 4413.1, 341.1.

Not only ust the district place a child in an instructional

program ampatible with the student's exceptionality, but the
district must do so in compliance with both the "priority

order,o placement" and the requitement of mainstreaming set

fort-k the 'regulations and standards. 22 Pa. Code §f13.9,

341.21, 341.55(b). .The priority order of placement,

stated n 22 Pa. Code 4:13.11(d), represents a list of possible

educati' al placements compiled in descehding order of desir-

abilit . West Chester,' supra 43 Pa.Commw.Ct. at 18, 401 A.2d

at 612. Accordingly, it has consistently been head that an

set
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approved private school placement will be approved. only if an
appropriate public school,program for the child does not ,

exist. Id.; Savka, supra.; Krawitz-.y. Department of Education,
48 Pa.Conmw.Ct. 155,,160, 408 At 2 1205 (1979). It has"
also been recognized that apptove schools are intended
for the most seberely ,handicapped of the state's children.
Summit School v. Department of Education, 43 Pa.Commw.Ct. 623,
629, 402 A.2d 1142, 1145 (1979). Mainstreaming, however, is
the iqtegration of exceptional students into academia and/or
nonacademic "regular" classes in which nonexceptional youngsters
are also instructed, 22 Pa. Code 413.1. It is one of the
goals of special education and is considered to be the preferred
educational strategy. FrederickL. v. Thomas, 419 F.Supp.
960, 973 (E.D. Pa, 1976).

B. Scope of Hearing

. .

It is within the above framework that the exceptional child's
School district must develop its program/placement offer for
the child and within which the hearing' officer must review the
offer or proposal. At the conclusion of the IEP conference
the school district/IU will notify the parents of the program
and placement which is proposes as the free appropriate special
education for the child. If the child's parents disagree with
the district's proposal, they mays request a program/placement
hearing to contest the proposal or aspects thereof. However,
in cases of initial placement in spedial education the district
must request a hearing prior to placement of the child in

lc special education. .

The role of the hearing officer at a program placement hearing
is to determine whether the school district/IU has met its
legal responsibility to provide an appropriate and adequate
special education program and placement in accofdance with

. the above legal framework.
. ,o.

%

the key issues which may bib involved in program/placement
heAjings are:,

\ .
, ,

1. Is the child exceptional? In other words, does the child
exhibit a 'physical or mental or mental gifted-
ness, as defined, at 22 Pa:'Code 4341.1 which could,
influence his/Her educationhl performance?

. .
Nc,

. 2. If the child is exceptioL111; is he/she in need of a
-

special e ccation program and services or a change thereinlas a resul of his/her exceptionality?

'

3. Is the school district's proposed program/plapement
adequate and appropriate for the exceptional and?

. I

4 N



1,

I a.

t

r

(1,

a, is the program debfgnated and State approved for the
child's exceptionality?

t b. if appropriate, isthe program also adequate for the
degree of handiebp,and to'address the particular
educational needs of the child? .

c. does the proposed program requiremodifications?
4
d. is there a need fbr vocational education?

e: 1)appropriatermainstreaming proidded for ;nd.is the
placement in accordance with the priority, order of 1
placement (22 Pa. Code §11.1100) and An the least
restrictive environment?.

f. are related special education services provided fdr
as.appropriate to the instructional needs and goals '

of the child?

g. is 'the transportation provided or proposed'detri-
mental to the educational program?

* r92
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VII. HEARINGS FOR CHILDREN BELOW SCHOOL AGE

The Bureau of Special EducatiOn has developed procedures which
provide due process fot exceptional children below school age in order
t7 comply with the mandates of F.L. 94-142. The term children below
schopl age means children whosare at least three years of age, but who
are less 01.4ff the -earliest age at which the school district' of residence
provides an eddcational prograt for all of its students. The hearings
provided for ,these children may also be called "pre-school" hearings.

. An exceptional child below school age is entitled to due process

A. The IU is proposing an initial placement, which is opposed by
the parents, and yet, the IU does not choose to retract its
offer; or

Bs. the IU is proposing a change in a child's pre-school placement
over the objections of the child's parents; or

C. the4IU is refusing to change a child's placement at the
parents' request,, and yet, the IU wants to continue to serve
the child; or .

'
I

. P

D. the IU is proposing an initial e aluation for a child who is
already in an IU Program, the pa eats have refused to consent
to this evaluation, and yet, the IU wishes to continue to
Serve the child,.

4/
'In all the above situations, the child's arents may request a

hearing in order to challenge the proposal or po itIon of fhe IU con-
cerning special education for the child. However, because there is no
mandate in state,lawythat free public education be providee,fprior to a
child's attaining school age in the district of residence, the IU is not
bound to provide the child with a program of public education. There-
fore, decisions rendered at these hearings are advisory in nature and do
not bind ether party. For example, if the parents of a child in an IU
pre - school; program have a hearing because they want the child to attend
An approved pri4ate school, ant the hearing officer recommends the
chanie in placement requested by the parents, the IU is not bound to
implement that decision unitss it so desires.

o Not that because orthe advisory nature of these hearings there
will be no righe)to appeal to the Secretary or to the courts.

a

ti
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VIII. ADMINISTRATIVE RES .BJDICATA

Res iudicata is a legal principle which denies the same parties the
right to relAigate an issue or issues on which'a final decision has
been rendered in previous litigation. In other words, you only have one
opportunity to argue your case in any one court, unless an appeal is
filed.

//This principle is, to a certain extent, also' applicable to admini-
strative proceedings, such as the "due process" hearings. Therefore, we
will apply this principle to the "due process" hearings discussed herein.

4

Note that administrative res tIsclita only applicable,to those
cases where there exists:,

1. identiqf claims and issues; .

2. identity-of parties; and
.

3. a-prior fival'decision on the merits of the Case.

Therefore, in order to 'apply this principle to,a "due process"
'hearing, the above elements gust be present.

The first requiremegt can only be satisfied if, at the second
hearing:

.1. the district's.program/placement proposal is the same as at
the previqus hearing;

2. the parent's desires for their child'S educational program and
placement are the same as at the original hearing (NOTE, this
factor is irrelev,ant where the district's program was held
appropriate at the prior hearing because the district is
satisfying'its legal responsibility to the child by providing
an appropriate program of special education.)

r.

3., no new material evidence is introduced which would raise new
issues 9 which might possibly result in a reversal or modifi-
cation-of tile earlier decision;

4. there has been no change in law, regulation or policy in the
interim between the hearings which might require reversal or
modifitation of the prior decision; and

5. there is no manifest error "e the record of the hearing.

The second requirement, of identity of parties will be satisfied
unless:

1. a different school district and/or intermediate unit has
jurisdiction over the child.

23 25
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2. the child has a differenot,ardianor surrogate parent than at ',I

the first hearing; or -4- 3

3. the child is reprepented by.a guardian or surrogate parent as
opposed to the piarents who were presibt at the firs, hearing.

Therefore, unless one of the above situation occurs, there will be
identity of partieb at a subsequent hearing.

The third requirement for administtative res judicata is tUat the
prior decision was a finel4decision on the merits of the case. 1p.our
"dale process" hearings, in accordance with 1 Pa. Code.535.1 et leg. the
recommendations of the hearing officer become a final,'order if not

P\r
ap aled to the Secretary within the prescribed hppeal period'and,.even
if a ealed, the subsequent opinion and order of the Secretary becomes a
final deK if not appealed to.eithergpmmonwealth or Federal District
Court within the prescribed appeal period. Thdrefore, unless an appeal
has been filed from.the prior.hearing, the hearing officer's recommenda-
tions or the Secretary's order shall have become final orders or detisiOns
and res judicaea can be applied.

Finally it would also be advisable .to only apply res ludicata to
those cases where the parties were represented by legal counsel. ,

If administra judicata might, be applicable) the procedures

to be followed are:

1. if at all possible, the heatior-Ufficer who sat for thetfirst
hearing should be assigned to the second; -

2, the hearing should be conducted and a decision rendered.as
provided in this handbook, except that, the hearing ()nicer
should also make findings concerning the identity of the
parties and the issues;.

3. the hearing officer'p report will then be ieviewed by the
Secretary of Education to determine whether or'not admini-

,

c.stritive res judicata applies;

4. the Secretary, based,upon a review of the records of the
hearings, shall issue MI order on the question of res iudicata;

and

.5. the Secretary'p order may be appealed to Commonwealth Court,
. or Federal District Court if the child is handicapped.

, 4 .
4 * ....
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14, THE 'DECISION ANli-16C0 MMENDATION, V-4 .
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,

The heading hficer% recommendation(s) and decision must be based
on,the

4

docUmenitary eVidonee%and testimony on the hearing record. (Evi- .

gegCe and testimony are discussed In detail in Section X.) The hearing
officer's recommendations should be specific and practical, yeti sub-

f

btantiated by the evidence. These recommendations should, however, not *
infringe upon tle.school district's right to deterinine how best'to .

impldhent the'particular prograwcomponent oespecial education service
which is being recommended by the hearing officer. For examples if the
hearing officer determines that the child requires greater individual

O instruction than was proposed he should recommend same but not how the
district should.provide It.

.
, it .

- ,

g

The primary.duty of the hearing officer is to determine whether th'e
school district's proposed.placement, programiand/or related service
provides a program of education and training auropriate for the child's
learning capabilities and in accordance with law. gwthe program/service
is not adequate, or if the assignment to a given program is not justifi7d,

\tv.
the hearing officer ha the authority to determine, if possible,Ithe.
proper type pf educatio al assignment. In other words, the hearMg
officer can make alterna e recommendatiOns for 'the,child's program.

111

If a preponderance f the evi dence at the hearing shows the school
'district's proposal to baWnth appropriate and adequate, Ulm the hearing
officer must find for the district because.the.district has satisfied ,

itsplegal obligation to the' exceptional child. This is so even if the
parents are also Proposing a Program and placement which is appropriate
and adequate for the child._ The hearing officer must explain why he/she
feels the preponderance of the evidence requirements have ban met. If

a preponderance of the evidence is not present, the hearing officer's .

recommendations will be rejected on appeal. ' "

A. Options when-Proposed Placemerit/Program Inappropriate

)
If the hearing offic Inds the.loppsed placement to be
inadequate and/or inappropriate for the child., the hearing
officer has the authority to'recommend the proper type of
educational assIgnsent.fpr the child--but only if the recom-

.
hepdations can be supported by4a preponderance of the evidence
presented at the hearing. If there is inaufficient evidence

' on the record to.indicate the type of program the child should
receive, the hearing officer direct the school district
to provide the nespssary infs. tidn and/ot, to propose a"
proper educatfbnal assignment for the child' The hearing

s

.officer'should then adjourn the hearing and reconvene after
the sclool district has secured the information and/or developed

r
a new proposal for the child.

, .

If

r,

P
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I

.If the'hearing officer rejects the school diet 's prOposed t

. ,

/ . educational assignment, he/she must explain w at assign-
;

merit was inadequate, improper of not supported by a preponderance
-

of the evidence. That explanation must be supported by the
,

record in the case. It would be an error for the hearing
officer to rule that the assignment is inadequate if the

%.,..,...

evidence Oresent on the whole record shows the opposite.

4

"19
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B. Least Restrictive Environment

Though the hearing will generally involve the "type" of program
to be provided to the child the hearing officer may alsobe
ailed upon to address specific placement lissues concerning
mainstreaming, priority order of placement and least restrictive

environment. If these issues are raised the hearing officer
should obtain the necessary evidence to determine whether or
not the district's proposed placement is in, accordance with

,lapealcable law. If these issues are tot raised, the district ,

must, in accorda?ce with the law, secure a placement for the

child which satisfies the hearing officer's recommendations
Lor appropriate special education progrAming for the child.

In cases where least restrictive environment is at issue, the
hearing Officer must determine, in addition to whether the
proposed program is appropriate, Whether the proposed place-
ment is a reasonable accommodation for the handicapped child.

,,In determining whether the district has acted reasonably in
proposing to accommodate, the handicapped child in a particular
school, which is not the school the child would attend if not
handicapped, the hearing officer ma;, consider the elements of
finances, geography and incidence of handicapping condition,.
'requiring that specific type of placement. For'example, in a

rural. area, an .1.1.1 class which is centrally located to serve
several districts might be considered a reasonable accomioda-

, tion and the least restrictive environment for a limited
numberof handicapped children of a certain handicap from the
:surrounding'districts who require a certain special education

placement.

lb. Trial Placement e/1

The hearing offi cer may, decide on a trial placement if it is

supported by the,evidence on the record. He/she may rule that

the hearing be reconvened at/the end of 'the trial placement if

the parties are not satisfied. The hearinotticer may also
rule that an evaluation 10 done at the end of.the trial place-
mentperiod and that another due process' hearing be held.

In all cases of trial placement, th4 hearing officer's' recom-
.

mendations must be specific.-

4

a,
. 4
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D. . Delay of Change in Assignment

If the decision entails a change in placement ftom the present
assignment, the hearing officer has the authority to delay the
change until an appropriate time. Sa1rka v. Pennsylvania
Department of Education, 403 A.2d 142, 145 (1979). In some
instances, he/she may decide it would be, detrimental to the
child's emotional Hell-being,to change programs in the middle
of the school year.- The hearing officer may then recommend
that the child remain in his present placement for the rest of
the present school year and that the change in placement occur
at the beginning of the following school year. It is within
the hearing officer's authotity to make this decision, but the
decision must' he supported by the evidence. It is not Co be -
used as a delaying tactic.bythe school district/intermediate
unit or the parent, but must be the hearing officer's recom-
mendation in the best interest of the child.

Howevery,the above is inapplicable where the parents themselves
have initiated a private school lacement without departmental
approval. In such cases the peAnts are responsible for the
private school placement until and unless the department
subsequently approves.the placement.

E. Compulsory Attendance

Parents have an obligation to stud their exceptional children
to school. If the parent chdoses not to accept a.public
school placement, he/she still has an obligation to see that
the child receives an education in compliance with compulsory
attendance laws. 24 PS. 513-1326, 13-1327, 13-1330. This is
tree even when, for example, the issue aC a special education
hearing is whether a public school placement is appropriate
for the child; In other words, the compulsory attendance laws
are applicable regardless of the pendency of any due process
proceedings.

F. Placement in Other Than Public Sc-621.--Program

4 Placement of an,exceptional child may be recommended for other
: than a public school program (school district/IU program) as

the result of a hearing. By such placements is meant place-
ments in approved' private schools or state, institutions,

, hereinafter.referred to as private schools. (N.B. If there

is any question as to whether a private school is approved by
the department for the placement of an exceptional child
contact the Assistant for Right to Education.)

In those cases where the hearing officer is upholding a district
proPbsal for placement in a specific private school the hearing

. officer's recommendations may be for placement in that specific

Nit
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private{ 1. Otherwi4e, the heating officer should not'
yecodsmnd Stunt a child be placed in a specific private school.Jx The hearine'vfficer may, however, refer to a certain private
school,, explalning 'why that school's program would meet the
child's neids in light of the evidence presented at the
hearing. Naming.privatg/schools with adequatb programs could
'forestall the needlor add

ence that the programs of such

hearings and provide the

yk contain some
school .dietTict wifflivalualkiguidance. The record of the

/,
hearing mu

private schools might be appropriate, except that, the hearing
officer may use. his/her own knowledge in discussing and con-
sidering alternative private schools as placement possibilities.
However, particular private'schools referred td by the hearing

-officer,' unless upholdins a specific district proposal are
only suggestions'And cannot constitute binding recommendations
fora particular placemenir

Y r

a.
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, X.- EVIDENCE AND TESTIHONL ,,

.
.

Commonwealth agencies shall not he bound by technical rules of
evidence at agency hearings, and all relevant evidence of reason-.

able probative value may by received. Reasonable examination and
cross-examination shall be permitted. Act of April 28, 1976:-P.L.

..

.
202, No. 53, §5, 2 Pa. C.S.A. §505.

V

_A. Burden of Proof.

The initial burden of proof at a "dtle.process" hearing rests
with t4e school dittrict/IU. The school district/IU may
introduce into evidence the official report recommending a
change in educational assignment and will thereby discharge
its burden of going forward with the evidence. (22 Pa. Code

. §13.32(15)) However, this does not satisfy the district's.
burden of proof, if said report is challenged. The district
should present all relevant and material evidence in support
of the4position which the district is taking lit the hearipg.

The parent must then present evidence to content the district's
position. The parent has the burden of presenting evidence pf
why the position or proposal of the school district/IU is
inappropriate for the child; and in order to prevail'at the
hearing lust satisfy that burden.. Fitz v. I.U. 029, 403 A.2d
138, 140 (T979). The parent may also present evidence of what
the parent feels it the appropriate position or proposal
concerning the child.

,B. Prleponderanca of the Evidence

The decision or recommendations of a hearing officer must be
suppoited by a preponderance of the evidence on the record of
the hearing taken as a whole. A preponderance of the evidence
exists when the.4uantity of evidence supporting one position
is grtater than the evidence supporting the opposing position.
The evidedce relied on itt makThg a decision may be contested,
however, if it outweighs the evidence to the contrary it may
setve as the basis for the decision.

t

C. Background and Qualifications of Witnesnr%

,A party must be given the opportunity, if desired, to describe
a witness's background. The hearing officer judges the credi-
bility of every witness based on the witness's background.
The hearing officer may'question a witness's credentials. Any
informftion about the witness's credentials, qualifications,
and training is important. This information may be presented
beforehand in writing if both parties -dgrea.,and receive copies.
The parties may then stipulate en the record as to the credentials .

and qualifications of the witnesses.

4
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Documentary Evidence

At.the hearing the school district/IU should introduce the
official documents which support or substantiate the position)
being taken or recommendation being made'by-the district.
Valid reasons, on .theface of the documents, need not be
supported by additional ei,idence if the parents or the hearing

officbr fail to challenge them.

A prC)blem has arisen at "due process" hearings when the
presents a psychological report or test 'esult in evidence ut

the person who prepared theireport is not.preseilt. It is
usudlly too difficult and expensive for the parent to hay
this person present at the hearing; nevertheless, a poss ble
fraudulent: report cannot` be accepted Without question. ,The
parties should be asked to stipulate beforehand, and cm( the
record, that he report was prepared by the person who signed
it, 'Stating e individual's place of employment and other
background i formation concerning the individual. However., a

parent offered document, the validity of which is not stipu-
lated to, should still be admitted into evidence, and weighed
accordingly.*

If the report submitted by the parent is not a psychological.
reportor a test result, pt simply a statement of the child's

. ,
behavior by a nonprofeaslona1,4t may be accepted as evidence;
however,,it is up-to the hearing officer to determine how much
weight to give it.' . /

r- .

.,- .

Hqwevert.whenever an evaluation or report is submitted, it is
best that thqiperson Who prepared the document be available to
identify it-and interpret the results or conclusions., A
docuient which is adCompanied by corroborative testimony may
be given more weight than a document withoilt such testimony.

E. fvidencePresented byTarent

EvidAnce given .pt the hearing by the parent himself /herself

muit'be iven the same consider ion as testimony by professional
witnesse . It is up to the hear ng officer to weigh the
credibi4 y of this evidence, knowing that some children do
not wit) as well under testing situations as they do in the
home.

F. Additional. Evaluaeions

The hearing officer shall request additional evaluations if
he/she feels that those presented do not supply sufficient
information,as to the appropriate program or some fomponent
thereof, on which to bilge a decision. The hearing should be
postponed pending the cOmpletion.of the hearing officer
ordered evaluatioh(s) and_consideration thereof by the parties.

Nh
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The hearing should then be rtonvened for presentation of

additional evidence to the hearing officer concerning the

results of threvaluation(s).
Ra.

O. Hedical Evidence

The testimony of a,medical doctor is only appropriate for the

child's medical condition; it is not binding on whether the

child can profit from a particular educational program. The

physician's opinioh should be weighed with the other evidgnce.

IS other words, a med cal doctor can,,apd in fact must, testify

as to whether a ch is briin infured or physically handi-

capped, however, heNts not qualified to indicate the special

education needs of the child resulting from that brain injury,

unless his/her credentials so warrant.

A. Observing the Child

Ifithhearing officer observes the child, he/she should make

a statement.tb that effect on the record and give both sidesa

chisce'to respond. This is especially true if any part of the

decision is based'on the hearing officer's observatTop of the

child., 1f the child is present at the hearing, the hearing

officer has the authority to determine whether or not the

,child should be allowed to stay.

I. Compelling Attendance'

If, the-parent desires thd attendai[ce of ce school dis-

trict /III peisonnel at the'hearing, the parent ould request

said attendance of the' appropriate school district /III officials.

The parenVshould be'notified any -duch persons ate unwilling.

or unable to atteld" The parent may then notify the hearing

officer as to the names of such persons,and the rationale for

requesting their.ottendance. The hearing officer will then

determine if the presence of.such persons is necessary. The

hearing may be altered in order to allow witness to
.

attar* provided that the parents agree to a continuance.

However, if witnesses/refuse to attend they may Tie subpoenaed.

141V

The hearing officer `may., on his' own motion, compel tt atten-
.

dance ofd any person who may have evidence upon which the

action proposed or recommended by the school district /III was

based and who refuses to attend. Compelling attendande of

witnesses should be done.before the hearing and is consAdered

a fo ..1 part of the proceedings% /

3. Evidence 'ueated b Hearin Offichr

. The hearing offi may request additional evidence to be .

provided after the ring if he/she feels such would be

relevant and helpful in .::king a decision. ,However, if the

A31
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hearing officer wishes to base his recommendations on such
evidence, he/she must request the evidqce on the hearing '

-' record and allow the parties the OppottunifY toraise obSec-
tions to thi5 evidence. The parties may 'stipulate to the
content and use of the evidence; agree, on the record, to
respond o the evidence in writing; or request that the

hearing b r convenedto consider'the evidence. If such

request is made. it must be granted.

et
K. Pre:HearIni Disclosure of Evidence' .

to

Prior to the heaving the parties must make available to each
other those documents to be introduced into evidence at the
hearing. No less than 5 days prior to the hearing the parties
must list the documents and witnesses they expect to-produce
at the hearing'and share that information with the other
party. Each of the parties may include ttte hearing officer it ir:

the exchange of 'the lists of evidence. However, if any docu-

ments are actually exchanged prior to the hearing, the parties
are not tilinclude the hearing officer in this exchange. An

example of this is that'the school district is not to send the'',

hearing officer a cam I .packet of all of the evidence the

school district wil pres(nt at the hearing. The school

district may, however, send the hearing officer a copy of the
list of the evidenc, when it is sent to the parent.-

It the hearing officer rec eives any material prior to the
hearing, from any of the parties, other than a list of evidence,
the hearing officer must contact that party immediately to 1)
inform them'that he/she will disregard the information they
have sent and 2) remind them that they must exchange the list
of evidence 5 days prior to the hearing.

10411 ,
e

If one party has not complied with the above then the other
perky may plead surprise aftd.may eittter request time at the

hearltg to review documentary evidence or, if the extent of
preparedness is extreme, may recitiest a postponement of the

...hIaring. The hearing officer should consicker the amount of
evidence to be presented, the complaining party's prior access
thereto and knowledge thereof in determining whether or not to

postpone the hearing.

32
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6 XI. SUGGESTED FORMAT FOR HEARING OFFICER DECISION.
. .

.

t Tile cover page should be used for each decision. The form for the
cover page is included herein as Appendix "C". --.

4,

The following format should be used in writing ports of "due
process" bearings: .

4

1. List the persons attending the hearing (not necessary,if
list in transcript) and their positions.

Z. List the exhibits introduced at the hearing and the page on
which'they are_introduced (not necessary if listed in 'tran-
script).

3. Short narrative background of hearing: SAould include what
happened between parents and district prior to hearing.', What
led up to the hearing: conference, due process notices, who
requested the hearing, child's past educational history and
testing.

lb
i. Brief statement of position of each side.

5. Genetal issues to be resolved (depends on the type of heari
being held); e.g., for a program/placement hearing the issue
might include:

4

A. Identification of child's harjdicap
B. Need for special education

' C. Change in placement
D. IEP

6. Evidence presented by parties. Provide a list and/or concise
summary of the evidence presented with citation to the tran-
script; e.g. N.T. 101 or S.D. Ex. 110. (It is not necessary

restate all of the evidence which was presented.) Exhibits
na testimony may be presented separately or together:

7. r Uncontested facts and 'stipulations wi th citation to the trans-
Include herein any relevant facts which4were not

challenged on the record and any facts agreed to by the parties
and supported by substantial evidence.

c.-
8. #.Alatittional evIdence' requested by hearing. officer. (Omit ifsno

evidence requested.)

9. Findings of:Tact - Conclusions on relevant factual issues with
citation t6 the transcript where evidence supports the conclu-
sion made.

e.g., Conclusion(s) of fact.

33 35
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1. John's academic functioning is approximately 2.5-3 years
below grade level (N.T. 251.;7, 48-53; S.D. Exs. 5,

11)
1

DiscusSion: The testimony of John's present teacher showed
that John was at a 2nd grade level in his academic subjects.

.John should be in the 4th grade..' 'the school psychologist's
testing confirmed John's lag in achievement.

10. Conclusion(s) of law - The hearing officer should apply the

0
applicable statutes and regulatiOns to the, facts of the case
in reachinrhis/herconcluaions.

e.g., Conclusion(s) of law.

1. John is a learning disabled4child in accordance with the
State Standards. (22 Pa. Code 6341.1(iii) and Facts #1,

2, 3, 7"and 9)

Discussion: Though John has exhibited average intelligence on
the WISC-R administerde by the school psychglogist, he is
experiencing visual motor problems which have severely depressed 1`

his achievement level in reading and related areas.

11. Recommended Order for Adoption by the Secretary of Education
(1 Pa. Code 6635.201 - 35.207)

A. Recommendation

1. List conclusions of fact and of law from Section 9
which support this recommendation.

R7asoning:

12. Nonbinding suggestions for the school district or IU.

A. Suggestion

Reasoning:

13. Signature and date.

6
a./
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.34

36



40.

XII. HAILINCTHE DECISION

After the decision is written, one copy ,is to b;)ehtcertified
ma4li return receipt requested, to each of the following:

a. the school district,
b. the intermediate-unit,

'c. the parent, and
d, the representative(s) of the parties

If the parents have not attended the hearing, in addition to the
above, a copy of the decision should be sent tosthe parents by regular
mail.

Three copies.of the decision,
7

transcript and the exhibits are

(
4

to be.immediatelysent to:

Right to education AcWise.
Bureau of Spacial Echication
Box 911, 333 Market Street
Harrisburg, Pennsylvania 17108

The "return receipts" frOm the copies that are mailed to the parent
and school district/IU are to be forwarded.to the Right to Education
Adviser, Bureau of Special Education.

35 .3;
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XIII. IMPLEMENTING T(UE DECISION.

The hearing officer is'not responsible for insuring the implemen-.."
tation of his/her decision. It is the responsibility of the Bureau of 4
Special'Education, Diviqion of Regional Review, to enforce the decision
within certain timelines. The procedure for. investigating implementa-
tion is as follows:

. The ,Right to EchicatiOn Advi:;ftel receives the decisions of the

hearing. officer and then transmits.a copy to the regionally
assigned special education adviser.

The regional adviser will make an on-site visit to-the school
district/IU within 30 to 45 days following receipt of the
decision unless exceptions/objections to the decnion are
filed.

If exceptions/objections are filed by,either party, the regional
adviser will await recei ?t of the Secretary's decision. or
subsequent order of court before initiating follow -up procedures.
The on-site visit will occur within 30 to 45 days following a
final decision.

The parent(s) will be notified by letter as' to the time and
date df the on-Site visit to the school dis ict/IU. The
regional adviser will provide the parent(s) with the opportunity
to'discuss implementation of the decision..

The regional adviser will report on the status of the'implemen-,
tation of the decision. This report will be shared with the
parent and the school district /Iii.

The regional adviser will report on the status of the implemen-,j
tation of the depision. The conclusion will be that either;

the decision is fully implementedy-or-

the decision is partially implemented or not implemented
and follow-up activity is to be accomplished within
specified timelines.

When the implementation of the decision raises additional
issues not covered by the decision, and there is dispute
between the district/IU and parents, the adviser will describe
the unresolved dispute and indicate the necessity for the
district/IU to issue a revised NORA., A final decision con -
cerning implementation shall not be'made until the issuance of
a NORA, vezified by the adviser, and agreement of the perties
or a final hearing decision. Th granting of a hearing or
reconvening the hearing will be determined by the light to
Education Adviser.

37
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Wiled the particular class placement is not an is ue in a°
hearing, but as part of the implemeltation of e decision a
change in placement occurs which alters estriveness of
the child's placement, then a NORA must be issued.. The final
decision regarding full implementation shall not be made until
the issuance of a NORA, verified by the adviser, and agreement
of the or a final hearing decision.

ta,

we

If the decision is not implemented or parts of it are not
implemented and the educational agency states it will not move
to complete theractions necessary for the implementation, the
adviser will notify: \L.

a. Division Chief

b. Right to Education Adviser

)

1..m.:-+
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XIV. APPEAL PROCEDURES
^4,

The following page contains the procedures to be followed for the
appealsof a_hearing officer decision.

A copy of the appeal procedures is td be attached to each bogy of
the decision sent to the parent, school district, intermediate unit and
tinny of the1parties' repreentatives.

, _

4
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Procedure to Objeci to Repose of Hearing Officer

1

1

A hearing officer's report constitutesFindingrof Fact made by the 1

.

. ,
, 4 .

hearing offifer and a list of tecommended orders ( recommendations) which
the earing officer beltieves the 7Siccetary ofveducafion should adopt. -

e report of the hearing officer may be appealed to.the Sectetarr
of Education by the parent, guardian, surrogate parent, school 4istrict
or intermediate/knit. 227a. Code §13..324). The GeneraPaulesnf
AatiniArativeracEice and ProCednre pf 1 Pa. Code 431.1 et a. are
applicabletOproceedings before the Department orEducation. 22 Pe.

Code 41.6. Therefore, :in order to appea'. from a heoring officer's dec%
sion, pne of the abovernamed Parties must file excdrtions,(objections)

/- -to the hearing officer's report with the Special. Education Adviser tot
Right to

9
Education AdViser. 1 Pa. Code 435.211.

Al exceptions torthe rcport and recommendations must be as'specific,

and as Imply stated.asrPossIble. The excepting, party may also.file a

legal ief in support of the exceptions in conformance with 1 Pa. Code

. - 435.2 Filing'of a brit...I:rot necessary for the submission of
eXceptions to the Educatio partment. . .

.

. ....
.

1. Exception(s) to the heating officer's report (and any accompanying

:e
r,lef.Which a party may wish to file with the Education Department)
should be sent to: .

.. .---
.

tRigbt to Education Adviser 4'
Bureau of Special Education
,Pennsylvania Department of Education;
'139: 911, 333 Market, Street .

Harrisburg, Pennsylvania 17108 --.

. 2

2. ' Exceptions and briefs (if any) must he received by the Right to
Education Agvtser no later than 15 days after the excepting party's

1 receipt of the hearing officer's report. 'It is the date the excep-
tions are received ether than the date the exceptions are sent
t)(at determines if the 15 day time liMit has.been,met. 1 Pa. Code .

31.11.

4

3. A copy of the exceptions a nd brief'(if any) must also be sent to
the Opposingparty and to the lawyer or advocate who represented

,4 the opposing party at the hearing.

4. The opposing patty can file an answer to the exceptions. The

.answer must'be received by the Special Education Adviser.foi Right

to education within tp days ofche opposing party's reedit of the

exceptions? 1-Pa. Code 431.11. A copy of the apsZleand any

,
accompanying brief must be sent to the excepting party as well.

. 1PS

4

4
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5.e If no exceptions are submitted by either party, but the hearing
officer's decision is not supported by law or eVidence, the Secre-
Lary may,,issue an ex parte order modifying the hearingofficer's
decision.

6. Extensions of time for filing of exceptions, answers and wypporting
ilriefs may-be granted for good cause. 1 Pa.,Code 531-.1. A request
for an extension of time must be submitted prior to the expiration
of.the time for appeal or answer. The request may be made by
.telephone to the'Special Education Adviser at (717)'787-4714.
However, the request must be confirmed in writing with a copy sent
to the opposing 'party.

..

.

7 The 'Secretary shall review the complete record of the hearing, the
hearing officer's repbrt and recommendations, all exceptions,

. . . answers, and briefs and render a final order.'
r

8. A final order of the Secretary of Education either adopting, modi- 6
fying, or rejecting the hearing officer's report shall be rendered
within 30 days after the Education Department's receipt of the

4 exceptions.
.

V

94. Any party may apply for the Secretary's reconsideration of a final
order of the Secretary within 15 days of the issuance of the final
order. 1 Pa. Code §35.241. Such application shall be made by
petition filed with the Special Education Adviser'for Right to
Education Adviser, stating specifically the, grounds relied upon.
The proceedings on,amapplication for reconsideration shall be in
accordance with 22 Pa.. Code §35.'241.

10. Ag party may appeal any final order of he Education Secretary to
. -

court within 30 days of the issuance bf the fipai-'girder. When the
-hearing is abohtfa handicapped, gifted, or talented child, an
appeal of the Secretary's final order can be made to Commonwealth
Court in accordance with applicabld provisions of the Judicial 41
Code, Act of July 9, 1976 (P.L. 586, No. 142), amended by Act of
April 28, 1978 (P.L. 202, No. 13 Pa. C.S.A. §5763(a), 5105(a2(2),
5571. Id the alternative, where the hearing has been about a
handicapped child, any final order of the Secretary may be appealed
to the United States District Court purathnt to the Education of
the, Handicapped Act, 20 U%S.C. § &401 et seq. (1975). Appeal Co the
United States District Court is not available when the hearing
about a gifted or talented exceptional child.

If a party wishesito appeal the courts, they should first
contact a' private attorney or the legal services law office listed
a'n the due procesenotice which the party received from the school
istrict.

4
11. Failure to file exceptions to the report and recommendations of the

hearing officer within the time (flowed shall c?nstitute a waive;

41
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of all objections to the report and recommendations. 1 Fa. Code
S35.213.

-12. If do exciptionsare filed to a hearing officer's report and if the
report'is not modified or rejected by the Secretary, it will become
final and deemed adopted by the Secretary of.Education at the
expiration of the appeal time. 1 Pa. Code §35.226(3).

.0.
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XV. iHOW CAUSE HEARINGS
..-

'. r
A. Application

.

for Private School` Placement of an ExcepEional
Child '

1

If a1f child's exceptionality is of such severity that he/she.
cangbt be served in a public School program, then, pursuant to -,

ter 171 of 22 Pa. Codeapp1ication will be made to the
Department for the child's pladement'at an approved private
-sdhos19. (DEBE 448). The Department may disapprove the appli-
cation if it does not satisfy the requirements of the Standards
for Approved Private Schools. (22 Pa. Code 5171.11 et am.)
In such case, an Order to Show Cause shall be issued by the
Department, giving the reasons for the disapproval of the `

application and .notice of the parents' right to a hearing to
contest-the Department's disapproval.

The hearing ill 6 matter' is known atta Show Cause Hcaring.
The purpose gf,th s hearihg is

0 14

. . 4,2.determinethe ippropriatehyss of. the proposed
brivatikaohooll-assipment. and its conformity with sub-
sectiohqc) of this,secc ti, (concerning the priority
order cit Lacetign'A 2 Pa Code 5171.16(g) (2) .

- Wite,
. -

In other words, e issues, o be addressed at a show cause
hearing are'whethgr:

.1/2- ,
4- )-'

1.' the ap0 catilp a attached documents support the excep-
tionalierclaimed

2.' the pZo 'se4 private school is approved by the Department

'for thkchifd's exceptionality,

Iy

°4e

3. the schobl district has followed the priority order of
placdment required by 22 Pa. Code 5513.11(d) and 171.16(c),
and/or

:

4. the dis rict has followed legally mandated due process
proce#urqs in submitting the application. (22 Pa..Code
5513.32(9) through 13.23(23))..

, 4.

The Out hprity of the hearing officer in this matter is greatly,

Aimi py the above. The show, cause hearing is in p_o way a
program/placement hearing, as described In detail in Section

supra. Therefore, .ii program/placement issues exist, a
progr p19.cement hearinhould be held either begote or
after the show cailse hearing. .

4.

ty:
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A

This show cause hearing is to be conk ted pursuant to 22 Pa.
Code ;13.32 (9) ihru (23). This simpl means that the general
procedures applicable to "due process" earings also apply to
the show cause hearing; e.g.) time and place of hearing,
evidence standard, right to counsel, etc. The hearing officer
has the powers and duties noted in Section I.A. Additionally,
the hearing officer's conclusions on the issues presented must

-be supOrted by findings of fact from the hearing transcript
which constitute a, preponderance of the evidence at the hearing.

In contrast do the other hearings hereinbefore described, the
Department of Education .is a party at the show cause hearing.
Therefore, the Department has the right to be represented by
counsel. Please note, that as with any other party, repre-
sentatives of the Department, other than counsel, may question
witnesses only with the consent of the Department's counsel.

After be hearing in this matter, the hearing officershall
submit his/her opinion to the Secretary of Education for
approval. Said opinion Will either approve or disapprove the
application for private school placement. The opinion may,
after adoption by the Secretary as a final order, be appealed
to Commonwealth Court.

B. Approved Private School Status

In order for exceptional children to be placed in a private
school'special education program by the Department, said
program must be approved by the Department. The Standards
for Approved Private Scbools set forth thb application proce-
dure to be fdllowed. 22 Pa. Code 6171.23. The Standards also
set forth rules for operationof the priVate schools and
require periodic reevaluation of approved private schools. If

a program application is disapproved or if the program is to
be disapproved for failure to operate in accordance with the
Standards,the.disapprpval is considered an adjudication under
the JudiCial,Coda. C.S1A. 44763(a), 5105(a)(2), 5571.
The Department must provide the private hchool.with reasonable
notice of such action and an opportunity to be heard.

At the hearing the VepartmeAt first presents its reasons for
disapprolial of the school. The school may then present evi-
dence to challenge the disapproval. Note that the private
school must also comply with the Standards for Special Education,
22 Pa. Code 5341.1 et se'. The"hearirig officer's decision to

either approve or disapprove theprivate school program must
be based upon a preponderance of the, evidente presented at the
hearing.

The hearing officer's decision in this matter is submitted to
the Secretary of Education for approval and adoption. Any
final orders of the Secretary in this matter may be appealed
to Commonwealth Court. -
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COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF EDUCATION.

TO:

. 1.' Pursuant to the authority vested in the Secretary of

--Education by I Pa. Code §35.142, you -acre hereby ordered to come to

at

Pennsylvania, at .m., to testify on behalf of

, and to remain until excused:

J 2. You are o'rdereeto brig with you the followin6:.

o

I hereby attest that 1 this day serving this subpoena. upon the

-persons and in the manner indicated below.

certified mail addressed'as follows:

WITNESS' , Hearin Officer,

designee of the Secretary ofsEducition, the day of

A.D., 1978r

SWORN TO AND SUBSCRIBED

bqfoxe me this _: day

of , A.D., 1978.A
(signature)

. 'I
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Bonin FOR COVER PAGE FOR HEARING OFFICER DECISION

e

.}

Name of Student

Birthdate

School District

Intermediate Unit

Date(s) of Hearing

Open or Closed

ti

F

1

Date of Decision Name o Hearing Officer

oi
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COMUONWEALTH OF PENNSYLVANIA

DEPARTMENT OF EDUCATION

BOX Ott HARRISBURG, PA. 17126

(Current Date)

-

Name of Parent/Legal Guardian/Surrogate
Address

Dear

Enclosed a re my decision and recommendation& for the educational

placement and program for (Name of Child) 1

I

You may appeal this decision to the Secretary of Education as outlined
in the Appeal Procedures distributed at the Due Process Hearing. A .

duplicate set of Appeal Procedures is also enclosed with this lefter..

- .

the persons responsible for implementing this decision are your local

school administrators. If you have any questions or concerns about the
implementation of the decision, they should be direct to the
(Name of School District) and/or Intermediate Unit (number)

I

_.

... . w .

A person assigned from the Speclal Education Regional geview Division

will make an on-site visit to the school. He/She will review the action

I - of Education.

taken to implement this.decision, and will report this to the Department
.....,

..

rt

If you experie ce any difficulty with the prompt implementation of the
placement and rogram decision and recommendation for your child'at the

local level, pl se direct your concerns to:

I

(Name of Regionai Reviewer in this School District)
Bureau of Special Education
Division of Regional Review
333 Market Street
Harrisburg, Pennsylvania 17126
Phone: (717) 787-'4714

Sincerely,

Encl: HeaSng. Decision on (Name of Child)

Appeal Procedure

(Signature of Hearing Officer)

j
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or

REVIEWER INTERMEDIATE UNIT

Rachelle Rickens
Willard Ziegler
Charles Orner .

Chet Pilgrim

Sally Searight

4,

2,

1,

9,

8,

5, 6

3, 27
7, 28

1016,
11, 12

17 a

REGION I -4EVIEWER INTERMEDIATE UNIT

50
REGION

Jane Sullivan 13, 14, 15, 29 VI
Lewis Stauffer 18, 19, VII
Ncirman Reimtr 24, 25 VIII
Bariti Cunningham 22, 23 IX

William Murphy ,26 X
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I A Se31001. DISTRICT INMATE]) PROCEDURES FOR INITUL EVALIJATIONAPECIAL EDUCATION PLACBAENT
(REQUIRED IT 01APTER 13 AND 341 22 PA. CODE) -

a

IP STUDENTIVREFERRED FOR EVALUATION
1

REQUEST FOR PERMISSION TO EVALUATE SENT TO PARENT

WRITTEN PERMISSION RECEIVED

EVALUATION CONDUCTED

PERMISSION NOT RECEIVED

1,

iiERMISSIOR. RECEIVED t

a
latAKE FURTHER EFFORTS
TO OBTAIN PERMISSION

.....01...

PERMISSION NOT RECEIVED

MAY
REQUEST HEARING TO
DETERMINE WHETHER

EVALUATION IS TO SE
.CONDUCTED

1

1

STUDENT IQENTIFIED
AS NON-EXCEPTIONAL

1

NOTICE TO PARENTS
. .

NO FURTHER
ACTION

.

STURIDIT IDENTIFIED
AS EXCEPTIONAL

RECOMMENDATION FOR
SPECIAL EDUCATION

PARENT REQUESTS
PREH CARING CONFERENCE

Ir

'V

PARENT REQUESTED TO ATTEND PROGRAM
PLANNING MEETING STEP) IN'WRITING BY DISTRICT

HEARING HELD AtiD
DECISION RECEIVED

....""'

-a

CHILDNOT
EVALUATED

r

CONTACT POSSIBLE
PARENT REFUSES OR NO

AL.ACE' & TIME FOR IEP PLANNING MEETING ESTABLISHED
IEP PLANNING MEETING HELD
'EP DEVELOPED

I r

FINALIZED IEP AND DUE PROCESS

NOTICE GIVEN OR MAILED TO PARENT

--....., L.,

0

.

PARENT DISAPPROVE& AND REQUESTS
PREHEARING CONFERENCE

PROGRAM NOT IMPLEMENTED

1

PREHEARING CONFERENCE HELD

51 517- TO 145
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4

DOCUMENTATION OF PREHEARING CONFERENCE & HEARING
BEQUEST FORM (P 6 -7) GIVEN OR MAILED TO PARENT

PARENT APPROVES PROGRAM
PROGRAM IMPLEME:NTED

PARENT DISAPPROVES&
REQUESTS HEAIIRNG

SCHOOL DISTRICT( iENDS, flew EST
FOR HEARING TO PDE

HEARING OFFICER ASSIGNED BY PDC WRITTEN
CONFIRMATION OF THIS SENT TO THE PARTIES

II

HEARING IS SCHEDULED
STENOGRAPHER 15 CONTACTED

PARENT AY EXERCISE RIGHTS OUTLINED IN NOTICE
PARENT AND SCHOOL DISTRICT/1U MUST DISCLOSE TO
EACH OTHER THE IN FORMATIXR1 THEY WILL PRESENT

AT THE REARING

HEARING IS HELD

TRANSCRIPT SENT TO HEARING OFFICER
HEARING OFFICER REVIEWS EVIDENCE & TESTIMONY

HEARING OFFICER MAY RECONVENE IF IT IS
NECESSARY TO GATHER MORE,1N FORMATION

HEARING OFFICER WRITES DECISION AND SENDS
IT TO THE PARTIES

1
DeISION IMPLEMENTED

REGIONAL REVIEWER MAKES ON SITE VISIT
TO REVIEW THE STATUS OF IMPLEMENTATION

"DECISION IMPLEMEN TEO

- I % 4

REGIONAL REVIEWER MAKES OR SITE
VISIT T Q DETERMINE THE STATUS OF

_.tTe IMPLEMENTATION

t

--...1.11m.

DECISION APPEALEO TO SECRETARY OF EDUCATION I

1

NO CHANGE IN ASSIGNMENT UNLESS AGREED
TO BY THE SCHOOL ANO THE PARENT

53

APPEAL RENOEREP

NI

APPEAL TO COMMONWEALTH COURT
OR TO FEDERAL COURT

NO CHARGE IN ASSIGNMENT UNLESS
AGREED TO BY PARENT AND

SCHOOL DISTRICT

52 ea



IL
PARENT INITIATED PROCEDURES

IREOUIRWIri CHAPTER 13 AND 341, 22 PENNSYLVANIA CODE)

10

PARENT REQUXSTS EVALUATION, OR
PARENT SUBMITS WRITTEN EVIDENCE THAT

STUDENT IS EXCEP TION AL. DR THOUGHT TO BE EXCEPTIONAL
ANO NOT RECEIVING AN APPROPRIATE EDUCATION

41/

SCH OOL; SENDS TO PARENT CONFIRMATION OF
RECEIPT (P. I-A PARENT INITIATED)
SHOULD SCHEDULE A CONFERENCE

SCHOOL CON DUCTS EVALU- ATION; OR
PREPARES WRITTEN EVIDENCE

TO SUPPORT PRESENT PROGRAM

- EVALUATION INDICATES NEED FOR
SPECIAL EDUCATION. OR

- PRESENT PROGRAM OF SPECIAL EDUCATION
IS SUPPORTED. OR

- CHANGE IN SPECIAL EDUCATION PROGRAM
IS RECOMMENDED

PARENT REQUESTEC TO ATTEND
IEP PLANNING MEETING

IEP DEVELOPED

FINALIZED IEP AND DUE PROCESS NOTICE
GIVEN OR MAIL ED TO PARENT

PARENT APPROVES
PROGRAM

JMPL ENEN TED

PARENT DISAPPROVES
REQUESTS PREHEARING

CONFERENCE

EVALUATION INDICATES STUDENT IS NOT
EXCEPTIONAL

- PRESENT PROGRAM OF REGULAR
EDUCATION IS SUPPORTED

'NOTICE THAT STUDENT 1$ NOT
EXCEPTION AL GIVEN TO PARENTS

..

PARENT APPROVES

PARENT DOES NOT
APPROVE REQUEST,

P REHEARING
CONFERENCE

PREHEARING CONFERENCE HELD

55
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I

PROCEDURES FOR 'TWO-YEAR RE- EVALUATION AND DUE PROCESS
(REQUITED BY CHAPTER 13 AND 341, 22 PENNSYLVANIA CODE)

EDUCATIDN AL REEVALUATION
CDMPLETED EVERY 2 YEARS

IF IN DWI DUAL PSYCHO - EDUCATIONAL
EVALUATION IS NECESSARY.
PARENT IS TD BE NOTIFIED

CONTINUATION D F SPECIAL EDUCATION
PROGRAM RECOMMENDED

PARENT REQUESTED TO'ATTEhO
MEETING TO REVIEW AND'HEylSE IEP

f
PARENT AGREES TO ATTEND

CHANGE IN PROGRAM

1- RECOMMENDED .

PARENT REQUESTED TO ATTEND IEP
PROGRAM PLANIIING MEETING

PARENT REFUSES OR
NO CONTACT POSSIBLE

Y

PLACE AND TIME FOR MEETING ESTABLISHED
IEP PLANNING MEETING HELD
IEP DEVELOPED. OR REVISED

FINALIZED IEP At..%11:1`04KFIROCESS

NOTICE GIVEN DR MAILED TO PARENT

PARENT APPROVES
PROGRAM IMPLEMENTED

AM,

PARENT DISAPPROVES AND REQUESTS
PREHEA:RING CONFERENCE

NO CHANGE To occu R IN PROGRAM

0

PREHEARNG CONFERENCE HELD

' r 57
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4 PROCEDURES FORiNNUAL REVIEW OF IEP
(REQUIRED BY CHAPTER 341, 22 PENNSYLVANIA CODE)

st

dirk

4
4. )4.

(PARENT REQUESTED TDATTEND.MEETING
TO REVIEW PIO REVISE IEP

T AGREES TO ATTEND

9
a

4.

come
' ..-

C"/ PLACCAND TIME FO5MEETING ESTABLISHED
P MEETING HELD

IEP REVISED

se

PA.REN FIEFU SES 0 ftf%
NO CONTACT PDSSIEtLt're.,

I

FINALIZED IEP GIVEN
OR MAILED TO PARf..tiT

PARENT AGREES,. OFI
DOES 140T DISAPPROVE

..
PROGRAM IMPLEMENTED

C-

1
41.

;,

r
';

ea

PARENT DIAGREES
DUE PROCESS NOTICE GIVEN

TO PARENT 1.5)

PARENT MAY REQUEST
PREHEARfNG CONFERENCE

S

PREHEARING CONFERENCE HELD

* 4
,,59
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s.
RESOURCE DEPARTMENTS

. .

' John A. Alzamora, Counsel
Ernest N. Helling, Counsel
Takashi Bufford, Courisel
Pennsylvania Department of Education
333 Market Street
P. O. "Box 9111

Harrisburg, PA 17108
(717) 787-5500

Bureau of,Sp:1 1 Educaticin'F

.Linda D. O'Connor
Right to Education Adviser
Pennsylvania Department of 40ucation
6333 Market Street

01 Box 911'
JO

Harrisburg, PA 17108 ,

(717) 787-4714 I

1*
.
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ARTICLE XI

PROFESSIONAL EMPLOYES
hnTE. TO additional provi,lorn relating tO

Ones tee Settsons 3301 to 3374.

(g) Military Seryice in 'imp of War
or.Natiol. Emergency

?Kat: For atnente daring annual training periods we Section1301 For rredk for military eerie we Scowl 3327.
Section 1179. Continuation of State Appro.

priations. Dui nig the peilUd 401. s.util JedVe of, -ab-
sence, if glisgirly(1 sii litu te u c mployed, the
omoninivealth dialI pay the school board the lull

amount of MAIe inntiibution or grant as if the em-
'dose were l,eiG,tnung his regular school duties for
the school board

pr;terakoml erife-

ARTICLE XIII

PUPILS AND ATTENDAIsICE

(a) Attendance
Section 1305. Non-resident Child 'Placed in

Home of Resident. (a) When a non resident child
ss placed in the home of s resident of any school
Mulct hs ordei of court or by arrangement with an
issonatinp ,tgencs or institution hastng the care of
neglected and dependent children. stun resident being
I ()mix mated for keeping the child, any child of
school age sic placed shall be entitled to all free school
privileges accorded to resident school children of the
district, including the right to attend the public high
school maintained in such district or in other districts
in the same manner as though sucithild were in fact
a resident school child at the district. (Subsection ...jay
amended February 17, 1956, P 1. 1065.)

(b) Anr-resident of any school district, before
accepting custody of a nun resident child of school
age for compensation lays'ordei 01 court or by arrange-
ment with an .14saitiallon. agency, or institution hat,
ing the care of dependent or neglected children, must
secure, from the superintendent of schools or school
board in that district, a statement in writing that the
child can be accommodated in the schools of.the dis-
trict or that the child can not be accommodated and
the reasons therefor. If such statements are not fur.
nished within two weeks after a request in writing
has been made to the board's secretary, [041 the-su-
perintendent of schools. the board's assent shall be
assumed, and the child shall be admitted to.the schools
of /he district as a pupil if such statement sets forth
condtuons suds as to exempt the district under this
section from accepting thechild as a pupil, and if such
exemption is not disapproved on appeal by the Super-
intendent of Public Instruction, 3pd if other arrange-
merit for the child's schooling satisfactory to the
district superintendent is not made, the child may
not be placed in the district.

PUBLIC SCHOOL CODE OF 1949

Apped.from the clams of any school district for
exemption, as 'provided in this Section, may he taken
to the Superintendent of Public instruction, and his
decision thereon after investigation shall be final.
(Subsection (b) amended January 14, 1970, Act No.
192 (1969), effective July I, 1974.

Section 1306. Nonresident Inmates of Chil-
dren's Institutions. (a) The board of school di-
rectors of any school district in which there is booted
any orphan asylum, home for the friendless, children's
homc, or other institution for tike care or training of
orphans or other children, shall permit any children
who are inmates of spch homes, but not legal residents
in such districts, to attend the public schools in said
district, either with or without. charge for tuition,
textbooks, or school/supplies. as the directors of the,
district in which such institution is located may de(ert
mine. When any home or institution having for its
purpose the care and training of children_and having
non resident children tinder its Care, is located in more'
than one school district, educational facilities may be
provided by either district as though the trUtitution
were located wholly to that district. II the district or
districts in which the institution is located does not
hate facilities to accommodate the children in its
schools or in a want school of which it is a member,
the board of directors shall so notify the Superin
to dent of Mlle lnstiuction nut later than July one.
lf Toe Superintendent of Public instruction, after
investigation, finds that ncithei the school disidet nor
the Joint schohl board, if any, can accommodate the
non resident inmates of the institution during the
ensuing school term. lie shall direct the district and
the joint school board. if any, to enter (too an agree-
ment with another school district 'or. joint school
board to accept them on a tuition basis

(b) Whenever non resident children attend the
public schools in such district, they shall be furnished
propel tranSput t211011 provided for resident children,
and the district furnishing or providing the transpor-
tation shall be reimbursed in the same manner as
provided for resident children. (Amended Septem
ber 7, 1955, P,L 583, and February 17, 1956, P.L.
10674

Section 1307. Counties, Other Than Second
Class, Responsible' for Payment of Tuition. In
any county, other than a county of the second class,
whenever any child is an inmate of an orphan asylum
o home or a children's home or a home '[or the
In dless or a private home or other institution for
the are or training of orphans or other children, and
the aintenancc of such children provided at the
cost o the county or the countyThstitution district
where, it is located, and such child attends the public
schools the schoo) district wherein such home or
institutio is located, although not a legal resident of

8 - 8
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PUSUC SCHOOL CODE OF 1949

a

t'

.

State or local revenues, during the school year .1974-1975, shall be
eliminated. No school astrktssball bereqtdred, pursuant to any section
-of this act, to offer auxiliary services provided by any other school
districts within such intermediate units:

P

(d) Allocation, In July of [1975] 1977and annually thereafter in July.

the retarrof Education shalt allocate to each intermediate unit an
amount el I to the number of nonpublic schoolstudents as of October 1
of the preceding school year who are enrolled in nonpublic schools within
the intermediate tinit times [forty -five dollars (S45)] seventy-two dollars
($72) The Sect eery of Education shall increase this figure on a
'proportionate b.lsis whenever [the maximum reimbursable limit for the
basic instructional subsidy finder section 2502 of this act (presently seven
hundred fifty dollars (S750)) is increased] there-is an increase in the median
actual instruction expense per WA DM as definedin clause(12.1) of section
2501 of this aft. The Commonwealth shall pay to each intermediate unit
Eileen per centum (I5% of its allocation on August). seventy -fine per
cent um (75ri on OctobeTI and the remaining ten per centum 0q) on the
first day of February

(e) Limitations. The intermediate unit shall not use more thaosix
per centum (6%) of the funds it receives or administration or eighteen
per centum (18%) for rental of facilit . The Department of Education
shall not use more than one per centum (1%) of the funds it allocates
under this section for administrative expenses. If all funds allocated by

.the intermediate units to administration, or rental 'facilities are not
expended for those parr p es, such funds may.be used for the prokram

costs.
if) Interest:There shag be no adjustment id the allocation ar

provided in Subsection (d) because of interest earnid on the allocations
b), the intermediate units: Interest so earned shall be used for the
purpose of tills section but.isisall not be subject to the lirriitations of
subsection (e).

Preliminary Budget. Annually, each Intermediate unit shall
submit to the secretary a preliminary budget on or before January 31
and a final budget on o; before June 15, for the succeeding year; and
shall file a finial financial report on or before October 31 for the
preceding year.

**1 AkTICLE X

'DISTRICT AND ASSISTANT SUPERINTENDENTS'

(Heading amended January 14, 19 , Act No. 19g
(1969), cffectise Jily 1. 1971.)

S (a) Provisions of General Application
fact to the Superintendent of Public Instruction.
Mow, duty it shall be to withhold any order forasuch"
Asti ii t s shalt of the State appropriation until the
district superintendent shall notify him. that compe-
tent teachers of such brandies have been employed.
In case of neglect pr refusal by the board of school
directors to cmitioy,kompetent teachers, for one month
after recei.ing notick from die district superintendent
that such leathers hake not been provided, such dis-
trict shall forfeit absolutely its whole share of The
Siam appropriation for. that )ear. (Amended January
II. 1970. Act No 192 (1969). effective July' I, 1971.)

Section 1005. Enforcement of -Branches of
Study; Withholding State Appropriations. It shall
be the duty of each district superintendent to see that
in esery district there shall be 'taught the several

branches requlied by this act, as well as othg
branches as die board of school directors may require

In case the board, of school duet tors of ,arty school "
district shall fail to protide competent teachers to
teach the seteral branches required in this act. it
shall be the duty of the district superintendent to
notify the board of school directors. in writing. df
Its neglect. In case provision is not made forthwitt
for teaching of branches aforesaid, he shall report such

t

a

1

a

4

a
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ARTICLE XIII

k

PUBUC SCHOOL CODE OF 1949
(approved Much 10. Ian. P. L. 30)

PUPILS AND ATTENDANCE

(a) Attendance

Section 1301. Age Limits; Temporary Rode
dente. Every child, being a resident of any school
district between the ages of six (6) and twenty-one
(21) years. may attend the public schools in his

district subject to the provisions of this act. The
board of school directors of any school district may
admit to the schools of the district, with'or without
the gayment of tdration, any nonresident child tem-
porarily residing in the district, and may-require the
attendance of such nonresdent child in the same
manner and on the same condationS as it requires the
Attendance of a resident child

(f) Exceptional. Children

Section 1371. Definition of Exceptional
(Inn; Reports; Examination. (I) The term "ex-
celitional children" shall mean children of thou!

_age who deviate from the average in physical. ental,
emotional or social characterisuss to such a extent
that they require special educational faci ities or
services and shall include all children in ietentign
homes. (Clause (I) amended August 8, 963. PL
593.)

(2) It shall be the duty of the district uperinten
dent, in every school district in accordant with rules
of pcsacedure 'inscribed by the Superintendent of Pub
lie Instruction, to secure information and report to the
proper intermediate unit, on or before the fifteenth
day ,o1 October of each year, and thereafter as case)
arse. every exceptional child within said district.
As soon thereafter as possible the child shall be ex
amined by a person cerufied by the Department
of Public Instruction as a public school psychologist.
and also by any other expert which the type of handi.

I

cap and the Insulation may necessitate. A re-
port shall be ade to the proper intermediate unit of
all such ch. real examined and of all children resid-
ing in di' !strict who are enrolled in spectarclaases
(Clause amendetLianuary Li, 1970, Act No. 192
(1969) dative July 1. 1971.)

S L on 1372. Exteptio 1 Children; Educe.
tio 94ind Training. (I) Stand rds for Proper Edu-
ca and Training of _Except nal Children. The
S ate Board of Education shall ,tlopt and prescribe

alidards and regulations for the proper education
and training of all exceptional children by school
districts or counties 'singly or jointly. The Depart-
ment of Public Instruction shall have power, and it
shall beds duty, to determine the counties which shall
be joined liar the purpose of providing proper/fdyft
cation and training of exceptional children. Star/do-Mr
and regulations shall recognize such factors as num
ber of exceptional children, types of handicaps, facility
of transportation, adequacy of existing piovisions for
exceptional children, and availability of school plant
13C111lICS (Amended October 21. 1965,, P L 601 )

(2) Plans liar Education and 1 raining.Exceptional
Children Lodi intermediate unit, cooperatively with

\ other intermediate units and with school districts shall
\ prepare and submit to the Superintendent of Public

Institution. on or before the first day of August. one
thousand nine bundled venty for his approval or
disapproval, plans lor the proper education and train
ing of all traditional children in accordance with the
standard) aml regulations adopted by the State Board
of Education, Plans as provided for in this sec-

tion shall be subject to revision front time to time as
conditions warrant, subject to the approval of the Su
perintentlent of ['tibiae Instruction. (Clause (2)
amended January H. 1970. Act No. 192 (1969), ef-
fectiye July L. 1971.)

1_ -

ftCY (3) 'Special Classes or Schools Established and Maintained by School
Districts Except as fierein otherwise provided. it ;Oat be the duty of the
board of school director" of every school district jo provide and maintain,

t or to jointly provide and maintain with neighboring districts. spetial
classes or schools in accordance with the approwd plan. The
[Superintendent of Public InstructIoIrSetretary of Education shall
superintend the Organirition of such special classes and snots other
arrangements for special education and shall enforce the provisions ofthis
act relating thereto. If the approved plan indicates that it is not feasible to -
forma special classin anychstnctor to provide such educationfor anysuch
child in the public schools of the district. the board of school directors df
the district shall secure such proper education and training outside the
public schools of the district or in special institutions. or by providing for

14 1
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PUBLIC SCHOOL CODE OF 1949

teaching the child An his home..piaccortlance wurfules and regulations

prescribed by the Department of [Public Instruction Education. on terms

and conditions. tit ineo'nsistent with the terms oft his act or orally of her ICI

then in force ap able, to such childien. HoWever. the institution of

special classes andprogrbsnsat.thesecrodary levil for exceptional children .

who are gird and tatented students maybe dderred until September 1978

.a4 the discretion of the board of the school directors pf arty schooldistrict

An addition to the abose and in accordance wilt?, rules and regulations

prescribed by 'the, gkprment of (eublie instruction] rthicolion.
homebound instruction shall be provided for childrin confined in
detention homes as provided in section 7. act of June 2. 1931(P:1,1433.

No. 11). as amended. for the period of their confineinent. if their
confinement cm-leek Or is expected to exceed ten days. even though such

children are not esti:optional

(4) Classes for Exceptional Children. The interme-

ilige unit shall have power, and it shall be its duty, to
provide, maintain, administer. supervise and operate
such additional ,classes or schools as are necessary or

to otherwise provide for the proper education and
cr..zror all exieptfonal'a-Mdreir who are notes.
rolled in classes or schoolemaintained and operated
by school districts or who are not otherwise provided

for. (Clause (4) amended January 14. 1970, Act No.
192 (1969). effective July I. 1971.)

(5) Day Care Training Centers, Glasses and Schools

, for the Proper Education and Training of Exceptional

Children Where in the Judgment of the Supertn
nt of Public Instruction. the provisions of this

act relating to the proper -education and training of
exceptional chtldsen have not been complied with
or the needs of exceptional children are not being
adequately served, the Department of Public Instrue-

won is hereby authorized to.provide, Vuding the
payment of rental when necessary, maintain, Wolin
:seer, supervise and operate classes and schools for the

proper education and training of exceptional children...
Pupil eligibility for.rairollmens in classes for excep-
tional children. shall be determined according to
standards and regulations promulgated by the"State

Board of Education. For each child enrolle'd in any

special class or school for exceptional children oper-
ated by the Department of Public Instruction, the
school district in which the child is resident shall

pay to the Gammon-ealth, a sum equal to the "tuition
`charge per elementary pipit" or the "tuition charge
per high school pupil" as determined for the schools

;operated by the` district or by a joint board of which
the district is a member, based upon the costs of the
preceding school term as provided for in section two
thousand live hundred sixty-one of, the act tel which
this is an amendment plus a sum equa..1 to ten (10)

."'percentuni of such tuition charges. In the event that

'.any school district has not established such "tuition
charges per elementary pupir or "tuition charge per
high school pupil," the Suerintendent of Public
Instruction shall fix a reasonable charge for such
district' or the year in question. In order to facilitite

.

4

such payments bv the sessral school districts, the Su-
perintendent of Public Instruction shall withhnld
from any moneys due to such district rout of Any
State appropriation, except from reimbursement due

on account of rentals as provided jn section two
lhousamt five tioirlied.. cleft,. pimp one of the act
to which this is an amendment, the arnolints due by

such school districts to the Commonwealth., Alt
amounts so ssuliheid are hereby specifically appro-
riated to the Department of Public Instruction for
the maintenance and administration of centers and

classes for meptional children (Clause (5) amended
January 14. 1970. Act No 192 (1969), effective July

1, 1971 )

(6) Pupils Credited to District of Residence The
average dad) membership of pupils enrolled in classes
and schools for exceptional cluItliekoperated by an
intermediate unit or by the Departmtht,of Public In
struction, shall be credited to the school district of

- residence for the purpose of determining the dist-rites
"teaching units" to be used in calculating the district's
reimbuisament , fractions or weighted average daily
membership to be used in calculating a district's aid
ratio and in determining payments to the district on ,
account of astructton as provided in section two
thin:sandfive hundred two of the act to -which this
is an Imenilment (Clause (6) amended January 14,

. 1970. Act No. 192 (196n:effective July 1, 1971 )

Seetio'n 1372.1. Speech and Hearing Reha-
bilitation Centers. (Repealed September I, 1959,

Pd.. 795.)
r.o.rt_ ?own wire giteh lei and duties were isnpdoed upon the

Depaerrueut el Health in (9nne.rion rkith the rrItabOitation to penal'
with vents and hearing ;leech by the Act or September I. 1165.

7VS.

.
7

It Section 1372.1. Day Care Training Centers for
the l'roper Training of Mentally. Handicapped
Children. (Rspealcil March 29. 1956, P 1,. 1356)

, .

.

Section 1373. State Reimbursement; Reports.

School districts maintaining spccial'classes in the pub-

lic schools or special ptAilic schools or .providing

14 2
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special education. as specified in this subdivision- of
this article. shall receise reimbursement, as provided
by this act, so long as such classes, such schools, and
such special education are approved by the Depart.
meat of Public Instruction as to location, constitution
and size of classes. conditions of admission and dis-
charge of pupils. equipment. courses ofistody, methods
of instruction, and qualification of 'teachers.

On or before the first day of November of each
year. the secretary of the board of school directors in
each district in labia special education for exce
tional children is .prosided shall make spa reports
as may be required by the Depetipent of Public In.,
struction. in regard to such speciartducation being
maintained for the current school year for which
approsal is desired (Amended October 21, 1965,

PA. 601.)

- Section- 1373.1. Readepti.41elpersit Guides;
Aids, Appliances; eteq Reimbursement. The
Cor,imonmealth shall reimburse school districts out
of the moneys appropriated to the Department of
Public Instruction forepecial education, for the cost
of, readers. Lielpers,vguides, aids,rappliances, special
school books and supplies-and dovices for any child
be4.14en the ages of six and tmenty-one years of age
who is blind, partially sighted, deaf, hard of hearing,
or afflict 7th cerebral palsy, and mho is enrolled.
with th approval of the Department of Public In-
struc n. in an of the public schools of the Corn-
monmealtb. an amount equal to the costs of these
services and equipment multiplied by the distrist's
aid ratio. (Amended December 6, 1967. Act No. 325.)

'so such expenditures nor purchases may be made

by any school district unless in accordance with a
budget submitted b) the district and approved by

tin Department of Public Instruction. The total
espencliture by the Colimonwealth here nder shall

not exceed seventy five per cent of a sum hich would
hate been ekeencied for the tuition an maintenance
of any such child in a residential schoo for the blind,
including partially sighted, deaf, har of hearing, or
those afflicted milli cerebral palsy, th t has been a
proved by the Department of Publi 7 Instruction for
the education of the blind, parua y sighted, deaf,
hard of hearing, or those afflicted w nth cerebral palsy.

- The services of suck readers, h leers and guides
may be contracted and paid for by the school districal

r

irres ctive of the age of the person'rendering such

assis nce and of the employment of such person by

the pool district as a teacher or otherwise and of the
time and place where such services are rendered.

T e Department of Public Instruction shall' estab.

lab such necessary rules. regulations and 'Standards
as t may deem necessary for carrying out the provi
sions of this act. (Amended December 22. 1965, P.L.

1214.)

Section 1374, Free Transportation or Boaid
and Lodging. Any exceptional child, who is regu-N

larly enrolled in a special class that is approved by

the Department of Public Instruction, or who is e
rolled in a regular class in which approved ed

tional provisions are made for him, may be furnished
with free transportation by the school district. When
it is not feasible to provide such transportation the
board of school directors ma) in lieu thereof pay for
suitable board and lodging for ,anti such child If
free transportation or board and raging is not fur-
nished for any exceptional child mho, by reason
thereof. is unable to attend the class or center for
which he is qualified. the intermediate unit shall pro-
vide the transportation necessary. (Amended January

14, 1970. Act No. 192 (1969). effective July 1, 1971.)

Section 1375. Uneclucahle Children Provided
for by Department of Public Welfare. The State
Board of Education shall establish standards for tem-

porary or permanent exclusion from the public schtl
of children who are found to be uneducable an'd-
untrainable in the public schools kny chid who is
reported b) a person who is certificated as a public
school psychologist as being unedlicable andArain-
able in the public schools. may be report the

board of school directors to the Superintendent of
Public Instruction and when approved by him, in
accordance m ith the standards of the State Board of
Edp.cation, shall be certifiedallo the Department of
PubTri 'Welfare as a child mho is uneducable and
untrainable in. the public schools. When a child is
thus certified the public schools shall be relieved of
the obligation of providing education or trainirig for
such child The Department of Public Welfare shall
thereupon arrange for the care, training, and super-
vision of such child in a manner not inconsistent

ith the lams governing pentally defecttve individuals
(Amended October 21, 1965, P L 601)

as, -
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to any of the schools of institutions for the blind or deal. or cerebral

palsied and/or brain damaged and/br muscular dystrophic(' and/or
mentally retarded, and /or socially and emotionally disturbed, under the
supervision of, subject to the review of or approved by the Department
of Education. in accordance with standards and regulations
promulgated by the Council of Basic Education. the school district in
which such child is resident shall pay twenty-five per centum (25%) of
the cost of tuition and maintenance of such child in such school or -
institution. as determined by the Department of Education, and the
Cbmmonwealth shall pay. out of funds appropriated to the department
for special education.seventy-flve per ccntum (75,''n) of the cost of their
tuition and maintenance, as determined by the Department It the
residence of such child in a particular school district cannot be
letermined. the Commonwealth shall pay. out of moneys appropriated
to the department for special education. the w hole cost of tuition and
maintenance of such child (In no es ent shall the total cost of tuition and
maintenance for residential students exceed live thousand lire hundred
dollars (55,500) per year for tuition of deaf or blind day students, four
thousand one hundred twenty-five dollars (54,125) per )esir and for
tuition of cerebral palsied and/or brain damaged and/or muscular
dystrophied day students three thousand five hundred dollars (53,500)
per yea 01 n no event shall the total cost of tuition and maintenancelpr
blind, deaf, cerebral palsied and/or brain damaged and/or muscular_
dystrophied and/or socially and emotionally disturbed and/or mental
retarded residential students exceed eight thousand five hundred dollars
1.58.500) Pei' year. for tuition of blind, deaf, cerebral palsied and/or
muscular dystrophied day students exceed fiveithousand one hundred
dollars 05,1091 per year, and for tuition of brain damaged and/or
socially and emotionally disturbed and/or mentally retarded day
students exceed four thousand one hundred dollars ($4,100) per year.
The Department of Education shall be provided with suchfinancial data
from private schools as may be necessary to determine the
reasonableness of cliarges for tuition and room and hoard of the
institution made on Pennsylvania resident approved reimbursed
students. The Department of Education shall evaluate such data and

'shall disallow any charge deemed unreasonable. Any charges de ed

unreasonable by the Department of Education for disallom me hall be
-considered an adjudication within the meaning of the act of u 4.1945

(P.L.1388,.No.442). known as the "'Administrative Agenc asv," and

regulations promulgated thereunder.
(b) When any person less than six (6) or more han iwera-one (21)

years of age resident in this Commonwealth, w ho is blind lir deaf. or
afflicted with cerebral palsy and, or brain damage and 'or mu:.cular
dystrophy. is enrolled. with the approval of the Department of
Education. as a pupil in any of the schools or InS11411Ons for the blind or

deaf, or cerebral palsied' and/or brain damaged and or muscular
dystrophied, under the supervision of or approved by the Della rtment of
Education. the Commonwealth shall pay to such, school or institution.
out of moneysAppropriated to the department for specialcducation, the
cost of tuition and maintenance of such person. as determined by the
Department of Ed ucatton, subject to review and approval inaccordance
with standards and regulations promulgated by the Council of Basic
*Ed UCatiO n, andh addition, in the case ofanychild less than six (6) years
of age. who ,is blind. the cost, as determined b) the Department of
Education of instr uctingthe-parent of s uctAblind child in caring for such
child. In no event shan't tare-Ost-ottLition and maintenance for

, 14 4
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and integral pait of its on-going approved
program and Where the department deems such ,

proven to be necessary' because of the Onavail-
ability of afl appropriate progras,for such
students, the maximum rate payable shall be
increased by the audited cost of thC program
per approvq Pennsylvania resident enrolled
in the program.

(f) Where the private institution .

provides special educition programs for
oultihandicapped students winch is adjudged
necessary by the Department of Education, the

. maximum rate payable shall be increased by
seventy-five.percent (75%),for the second
severe landicap, eighty-five percent (85%)
Jar the third severe handicap and one hundred
percent (100%) fer4more than three severe
handicaps.

QSection 1376 1 Actual Cost of Tuition
nd Maintenance of Certain Exceptional Children
in the Four Chartered Schools for Education of
the Deaf and the Blind (a) The following
tern, wheneveg used or referred to in this

. section, shall have the following meaning.
"Chartered School" shall mean any of the four
()chartered tiAheols for the education of
the deaf orihiblind, the Pennsylvania
School for the Deaf, the Overbrook School for
the Blind; the western Pennsylvania School
for Blind Children, and the Western Pennsyl-
vania'School for the Deaf.: ..

(b) Wben any child of school age resident
in this Commonwealth, who is blind or deaf,
is enrolled with the approval of thtDepartment
of Education ss A pupil in any of the four

sf4) chartered schools in accordance with
standards and regulations promulgated by the
Council of SasiC Education, the school district
In which such child is reside shall pay
twenty percent (20%) of the altual cost of
tuition and maintenance of such child in such
institution, es determined by the Department
of Education, and the Commonwealth shall pay,
out of funds appropriated to the department
for special'education, eighty percent oozy
of the actual cost of their tuition and
maintenance, as determined by.the department.
If the residence of such child in particular
school district cannot be determined, the
Commonwealth shall pay, out of moneys appropri-
bttd to the departmentifor aIecial education,
the Whole cost of tuition and maintenance of
such child. The Department of Education
shall be provided with such financial data
from each of the chartered schools as may be
necessary to determine thereasonableness of
charges for tuition and room and board of
each.of the chartered schools made on Pennsyl-
vania resident approved students. The
Department of Education shall evaluate such
data and shall disallow any charges deemed
unetasopable. Any charge deemed unreasonable
by the Departpent of Education for disallowance
shall be consideard an adjudication within
the meaning of 'Mir 2 of the Pa.C.S. (relating
to adminiatrative law and procedure and
regulations promulgated thereunder.

(c) %en any person less than school
age resident in this Coemonweeflth who is
blind or deaf is enrolled, wish the approval
of the Department of Education, as residen-
tial pupil in any of the four (4) chartered ,,
schools, the Commonwealth shall pay to theme

.,

% Public School Codetof 1949
)

School, out °Coons,: appropriated to the

- department for special education, the actual
cost of tuition and maintenance of such
pereen, as desermiped by the Department of
Education, sAject to review and approval in
accordance with standards and regulations
promulgated by the Council of Basic Education,
and in addition, ill the case,of any child

less than school age, who is blind, the cost,
as determined by, the Department of Education

of instructing the parent of such blind child -
in caring for such child.

(d) None of the chartered schools
receiving payment in accordance with.this
section shall impose any charge,on the atudsnlir-
and/or parents who are approved reimbursable
'residents for a program of instruction and
maintenance appropriate to the child'snceda;
except that charges for programs not part of
the normal school yetr nay be made.

Section 1377 Payment of Cost of Tuition
(iDand Maintenance of Certain Exceptional Children.

(a) To facilitate payments by the several
school districts to the schools or institutions

in vhith deaf or blind, or cerebral palaied
and/or brain damaged and/or muscular dystro-
phied, or socially and emotionally disturbed
or mentallkjetarded children are enrolled,
of amounts due by such districts for their
proportion of the cost of tuition and main-
tenance of such children, the Secretary of
Education shall withhold from any moneys due
to such districts out of any State appropriation
for the assistance as reimbursement of school
districts. the amounts due by such districts
to such schools or institutions for the blind
or the deaf, or the cerebral palsied and/or
brain damaged and/or Ruscular dystrophied or
the socially and emotionally disturbed and/or
mentally retarded. Amounts so withheld shall
be paid to such schools or institutions by
warrant of the Auditor General upon the State

. . freasurer, after requisition of the Secretary
of Education, for which purpose all amounts
so withheld are hereby specifically appropriated
CO the Department of Education.

(b) Payments of the Commonwealth's -
proportion of the cost of tuition and main:-
tenence of blind or deaf, or cerebral palsied
and /or brain damaged and/or muscular dystro-

Phitd._=_socially and emotionally disturbed
and/or mentally retarded pupils enrolled in
schools or institutions for the blind or for
the deaf, or for the cerebral palsied and/or
brain deluged and/or muscular dystrophied, or
for the socially and emotionally disturbed
and of the cost of instruction of parents of

blind pupils less than six (6) yeara of age,
as hereinbefore provided, shall be made .

quarterly, out of moneys appropriated o the
Department of Education for special ed tion,
by warrant of the Auditor General moon the
State Treasurer, after requisition by the
Secretary of Education. Except for the
provisions of section 1376.1 Oroeidine for
the actual cost of tuition and maidtetence of
certain exceptional children in the four

v chartered schools for tducarion.of the dbaf
AP and of the blind. in no event shall the total

payment for the coat of tuition and maintenance
of any sudh child exceed the rates per year
allowed under section.1376. The maximum
amount payable for the cost of tuition and

LA
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maintenance of such children shall be subject
to review at least once every"two years for
the purpose of recommending an adjustment
thereof.

(c) Far the purpose of enabling the
Departrent of Education to determine from
time to time what amounts are due to schools
for the blind or for the deaf or for the
cerebral palsied and/or brain damaged and/or
muscular dystrophied or for the socially and
emotionally disturbed and/or mentally retarded
hereunder, such schoolsIdull forward wthe
department, at such times and in such form as
tHE department shall prescribe,sworn statemAtt%
setting forth the names, ages, and resioences
of all pupils enrolled' hereunder, specifying
the school districts liable for a part of the
cost of tuition and maintenance of any web
pupils, the per capita cbst of lid maintenance
of pupils, and such other information as the
department shall require.

For the purpose of providing adequate
nAniniuration of the prograr. and to carry
out the preaudit functions Whorized in
section 1376(a), one-halt of,one percent
(.50Z) of the-total appropriations for approved
private schools from all funds shall be
allOcatqlto the Departmeht of Education.

(AAFFIded May 31, 1979, Act No. 11)

Section 1373. -Medical Caro for Children Un-
der Six with Defective Hearing. Whenever the
county medical director of the Department of Health
reports to the medical examiner of any school distract
a use of a minor under six ..(6) years of.age who is
totally deaf or whose hearing impaired, who is not

,wreceiving adequate care and treatment, and whose
parent or guardian is financially unable to provide
the same, such medical examiner shall provide such
we and trimmer's at the expense of the school dis-
trict-6'r of the Commonwealth, as the case may be,
charged by law with the providing of medical exam'.
nations for the schools of the school district. Such are
and treatment may be administered by the medical
examiner or some doctor of medicine selected by
him.

Nom sia sad demise MI were dad tedJAnsat the A d
v i jab t . 1721, .Asa wag evaded im le fir as 11 maim

dada to liabilities so soma &mkt' as 410 thePfterell K

.14

lopertattedent Pablic Issandlos. the talasoe ot the pommel
Freabloas of the act met repeated, are as fearing

It shad be Me detilet ads. encoding comattleg physIdas,
acne, parent, ee gaudiest, Wain charge ad era mime lees de an
.1 age who is Wady dad or oboe* hearing Is Impaired, to repel at
oars in paws it to milks to the State Deparman Health, stades
the name. age, sad readmits i mock labor, mad herald, suck od
dead taloratatiara arith reopmt to tads Abase as the Drpartsseat of
Flesh); dud require. Thercepso, the Tat shell Wee the tads
minim to sada Wait to Its dusty srolkst director. to escataise
whether sock, same le adequate care esit treatoest. If the
moat; "Wks] direct* Sods sack sin/sate tare sad treourest
see sot Feetteltd. sod did dre penal m gastaka hi hustled, as.
able to proekk the sane. he aiin report the case So the oreakal Is.
sneerer of the school tilatia.

, 1
The Otpartsielst or yealck shad. la tray lastaam, soar the

foikrinitstient ed Made Isstrodisa ad Its dispositlao ad the cue sod
eke entre se the comer isodial director sad soiled Impedes se
schools is whom the sew was /dem&

Section 1379. Children Under Six with De-
fective Hearing; Parent or Guardian Advised of
Schools, etc. Whenever notified by the Department

6t1) 64
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_01 11CJIIII 01 the GM" 01 a Il 1010f tinder SIX (ti) years
of age. who- is 'totally deal or whose hearing is tut
paired. tin- Superintendent of Public Instruction,
when in tics judgment the same is deemed desirable.
shall communicate tot the parent or guardian the
location of any special schools. And also the nearest
public school having special classes for the instruction
of the hard of hearing, with the information con
cerning the advantages offered by such school or
c lasses, the benefits to accrue to the child from:attend
mg such st linol or classes, and the' manner in which
the c xpcnses of such instruction will be provided for

Milt See Note to preceding wasion

:section 1'380. F.duration of Blind Children
Under Eight lean.. rhe Department of Public In-
struction is authorued to educate blind children,
residing in tins (.commonssealth, under the age elf eight
(8) sears uric nest r. Irma. arty Came. the pail% or
parents the n of nil} he on this proper!) to educate
thcin With flit* ssTIIICII Colasult aa the parents. par-
ent. or lie trcsi reiatisc II tittle be no parents, or the
local antlitoutes of the popper instittumn district, if
there be deal"( r parents nor relatises. the Department
of Public Insane-1nm mv, contract ulth any nonsec
tai in Insnlitt(pi of this State, or elsephere. estab-

liZhect for OR ediscatton of the blind, ishereby any
sits!" child in is, .lot a cost not es.ceeding three dollars
(S3) s per ci is pawl( bs the (Amamontscalth. out

01 1,,ha., ,1,11,p,,,,Rti to the Deportnicat of Public
Insane:ion tor the education of blind children. he
educated mutt the child`shall reach the age of eight
(8) stirs . Stich ecination ma} be continued beyond
the tge of eight (Si sears. nhen. for physical, mental
or other proper, I., icons. such child or children need

special care for a longer period The contract may be

41

canceled and the child or Chihli en removed it .in)
time by the Department of Public Instruction The
jorovisions cif this section shall not feral or modify
aii} existing 41, is 'dative to the c thication of the blind
(Amended October 21, 1965. P.L 60L)

Section 1381. Higher Education for Blind or
Deaf Studrstio. Ike Department of Public Instruc-
tion is authorired to make provision for defraying the
necessar} expense of any students who- are blind or
deaf and arc regularly enrolled students pursuing any
course of studs. profession, art, or science in any uni-
versity, college. conservatory of music, normal, pro-
fessional, or %creational 'school approved by the De-
pariine.nt of Public Instruction, and who are residents
of the Conimcinwealth Before any contract is entered
into, the Department of Public instruction shall make
a careful investigation of all circumstances surround
ing the. case 11, after such invcsi'lgation, it appears
that an bllttcl cwt (k or[ Nina( 41( 1010 de.ire) to attend
an) such school of institution, or ssho is attending
such sclLool tit institution, seems to be fitted for special
mirk, the Dtpartnunt 'of Public

amount,
is au

thowed exp.nd the met ss or} amount, out of the
general slaw alyroprnitkl tai this ptirposc, MA to

CC(1 fise !ninth( cl (loll s ($500) per }car for each
such blind or deaf student

Section 1382. Period of Instruction. The
time for 'sine!' pupils of this torninonnealth mess be

titight iii iitsiltitticiils or schools for the Instrin lion
the blitiol or 14,2 the di Jr, in INJ);Le Or in .pint, at

tie expo Ilse of the Cominonnealth, shall extend to
'Milk number of sc iis 'rum the unit of entering said

Intstrttnamr. ui schools ,ts ma) be wprosed los the

Department ol Public Instruction
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Ch. 13 SPECIAL EDUCATION
.

Cron Refereacta

1112 gam aid al 22 Pa. Cade 1 1122 (Sauna to School Distract nuttate5 dye prows
prceedares).

CHAPTER 13. SPECIAL EDUCATION

Se*.
A. GENERAL PROVISIONS
B. EXCEPTIONAL SCHOOL-AGED PERSONS
C. DUE PROCESS PROCEDURES
R. DUE PROCESS HEARINGS

Sec ,
13.1

13.11

13.31

13.61

Anborlty

I
The provatgas of that Chapeer 13 named ender as of t4arch 10, 1949 (PL. 30, No 14).

99101. 925. 1001.1032, 1052, 105457, 1059-1050, 1066-1054,1142, 1146. 1162, 1326-1330(2),
1371-1342, 1401-14222509-2510 1 and,234i t24 PS. 113.502,5425. 1040041002, i0.1052,
10-10541057, 10-1059-1060, 10-1066-1061, I1 -1142. 11 -1146, ii -1162, 13-1326-133021, 13-
1 371.13:4 13-1931-1422, 23-2309.2510 1, and 23-2341), unless ahem= noted

Sow;

ti The provisicies of tIp Chapter 13-adopted hoc 12. 1975, 5 Pa B 1541. amended -!erne 17,
1977, 7 Pa.B. 1636. Weis otherwise noted

-

See

I 3.1.
132.
13.3.,
13.4.

.13.5.
13 6.

13.7.

131
13.9.

Sididiapter A. GENERAL PROVISIONS

Definitions.
Parcae.
Standards.
Pupil attendance.
Etperimental programs. .

Educational plans.
Professional personnel.
Paraprofessional personnel.
Mainstreaming

§13.1. Defiallior.
\

The following wordund terms, when used in this chapter shall have the fol-
lowing meanings, unless, the context clearlyindlcates otherwise.

Agency Any interrinediate unit, public school district, or private school
operating approved programs and services for (he education of exceptional per-

.
'6C

45
(42214) No. 60 Oct.79

It

22 § 13.I STATE BOARD OF EDUCATION Pt. I

Appropriate prograin A program of education or training for excep-
tional school-aged persons which Tats their individual needs as agreed to by a
parent, school district, or intermediate unit personnel, or as ordeled by a hear
ing officpr; or upon appeal as ordered by the Secretary of Education .

Appro?ed private school , A private school licensed by the State Board
of Private Academic School3/where the specific special education program for. .
certain exceptional handicapped persons is approved by the Secretary of Edu-
cation and is thereby eligible to receive payments for tuition or tuition and
maintenance from school district or Commonwealth funds.

Change in educational status Any assignm reassignment based
on the evidence that the person is exceptional, or th ught t exceptional to
one of the following eduabional assignments: Regula ucation, Special Ed-
ucation, or to °assign menr,pr from one type of special education to another.

Exceptional persons Persons of school'age who deviate from the aver-
age in physical, mental, emotional, or social chafictEnsues to such an extent

,---
"iPt

that they require special educational programs. facilities; or services and shall
nciude all school aged persons in detention homes and state schools and hospi-:

t s.

0) Handicapped school-aged persons This term shall include the
following. ...

(A) Mentally handicapped persons. who are educable mentally re-
tarded. trainable mentally retarded. severely and profoualy mentally re-
tarded, and socially and emotionally disturbed.

(B) Physically handicapped persons who are physioally handicapped,
brain damaged, learning disabled, speech or language impaired, visually
handicapped, and hiring impaired .

(C) Multihandilpped persons who have two or more Severe handi-
caps as defined in

who, in ac-
clause(A), nd (B) of this subparagraph

(ii) Gifted and talented sr c paged persons Those ac-
cordance with criteria prescribed n standards developed by the Secretary or
tducajion, have outstanding intellectual or creative ability, the development
of which requires special activities or services not ordinarily provided to reg-
ular children by local educational agencies.

(iii) Detained school-aged persons . All persons placed in detention
homes. . ' .

Mainstreaming An educEtional process of maintaining or returning ex-
ceptional persons who can best profit from such placement, to the regular cdu-
ation classroom, with any needed supportive services being provided in ac

. cordance with the nature of the placement,
.

(422151 No 60 Ott 79
46

67
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,parent This term shall incladc thc term gpardiansaliad the pluraFtf each
where applicablc. k

Persons of school age Thou perAns 6 to 21 years o f agc and those per.
sons bclow 6.years of agc who are of the gc a( which rcgulear cducatiorloro-
grams arc provided in their school district of residence.

Plan Thc plan for special education required by scctidn 1372 of thc
Public School Code of 1949 (24 P S.( 13'1372). to insure that all exceptional
persons are idcntified and provided cducation or training appropriate to thcii
needs.

s

Public school proyjms and services for exasptional persons Thosc
special sedudation prog7ams and services conductedly an intcrmediatc unit or
school district.

Regular education Education othcr than special cduca tion
Speribl Education A basic education program adjusted to meet the ed-

ucationalucational nceds ofaccptional persons

it Notes of Denson

Gifted and &bred included within ran "dimwit eat eitteptipnri persons
cen6al York Shaul ARM/ Orpartmgm of Ldvtattaa 41 Pa Comm.' Ct A). 386. 399
A 2d 167.163 11979)

§13.2. Purpose.

(a) the gerieralp;oyisions of this chapter shall provide the basis for early
iacnfificafion and evaluation of all curptional persons and for planning, devel-
oping, and Operating special education programs and services It shall be thc
policy of thelloard. through thc Secretary of Education to provide cxccptional
schoolaged persons with ctuality spemal4education programs and scrvices
which will ultimately enable thcm to participate aflully as possible in appro.
priatcpctivales of daily living

(b) Nondiscriminatory toting all igcncies shall insurc that testing
and evaluation matcnals and procedures used in 'classilying accptional per
soils will be selcctcdtdministcrcd and interpreted so, as not to be racially or
culturally disCrimmatory

(c) If the percentage of persontfrom any Identifiable group (racial or dh-

68 mc) assigned to special education rograms is significantly disproportionate
- the disc button of that group in trhe, school district or intermediate unit. the

Department of Education shall 'So notify the school district or intermediate
unit. To maintain thc assignments. thc intermediate unit or school district
must tl20 show cvidcncc that the assignmcnts arc justified and the di)propor-

, 47
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lion is necessary to promote a compelling cducation interest of thc persons af-
fected C -

Notes a Decision

In order to assn that all studants who require special educational services ream appropri-
ata training the dist mint adopt procedures calculated to isolatc the entire population of
learning disabkO ttudents and to evaluate the -need of then pupils for wean notational sap
icts Earrrek L. v Thomas 557 F'2d 373 at 385 (3 Cu 1977)

S
§13.3. Standards.

,Thc Sccr,,ctary shall establish standards for thc education or trainmfaiall
caccptional persons in the Commonwealth consistent with tic law and the pro-
visions of this chiptcra

6 § 13.4. Pupa attendance.

Critcria for attcndancc. admission. absences. and muses as set forth in
After

.Claptcr I1 of this iitIcAretating to pupil attcndanca shall apply to all ap-
proved programs and services focaccptional persons.

§13.5. Experimental programs.

Thc Secretary may grant exceptions to thc provisions of this chapter to meet
certain unique programmatic res of aceptIbnal persons. Such cxccptioni
will be cvaluatcOnnually by thc Secretary and will be laminated at the Sec-
rctary's chscrction

§13.6. Educational plans.

(a) Each school district shall include in ifs long range plan procedures for
the education of all exceptional school-aged persons.

(b) Each intermediate unit shall prepare a comprchcnsivc plan for thc ed.
ucation of cxccptjonal school agcd persons which includes thc district plans,
thc intermediate unit clan. and combination of tha two plans This plan shall
includc all programs and services available including welfare amines. ap 69
proved privatc schools, and calla private schools and privatc agcncies.

(c) Thc Secretary shall prtscrtbethc, format and content of the intcrmcdis
atc unit and school district plans.

48
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§13.7. Proftsxjosal personnel.

Professional personnel shall consist of individuals responsible for identifica-
tion of exceptional persons and for provision ofspccial education programs and
services in accordance with the'Public School Code of 1949 (24 PS. §§1-,101#0.
.27-2702) and the provisions of this chapter. .. .

Cron Rtratuits,

.,
1la section cued la 22 Pa. CcelcI13.8 (rdaunt to putproksuooal papule!)

...
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§13.8. Paraprofessional personnel.

22 § 13.8

t . .

(ap Paraprofessional personnel shall consist of individuals under the direct
supervflion of the professional pernonnel. a.; described in §13 7 of this title (re.
lating to p fessional personnel,top

and froonong of the paraproksgonal gaff 3141 be deter
mined y the

kb) he

intermediate unit or school district.

§13.9. Mainstreaming.

(a) nfntermediate units and school districts shall mainstream those excels-
Donal persons who can profit by an appropriate prop-Am col education or train
ing in a rtgular class

(b) If mainstreaming is rei.ommendcd. %pecate supportive services, in-
cluding stall orientation. necessary tor appropriate education and training of
persons placed in the mainstream. sball bcprot ided in accordance with the na-
ture of the placement

4

Nan of Drouoas

Placement of a %Add at the Vanguard S.hool *al prow >trice she as not attaining her an-
tclketual potentut in a pubis. A.hout out nu ixnartot thel 41.1m.Aus..111) akingOZI for the better
after her placement at Vanguard to' t Depanmem sit tJu.ano 41 Pa Comm* 0 )56.
)612 36) )99 %:c1 I i9 OA 119791

ubchapterB.-EXCEPTIOSAL SCHOOL-AGED PERSONS Au,

MENTALLY AND PM! SICALL\ HANDIC PP ED SCHOOL-AGED
PERSONS

7113 11 Program responsibility
13.12 Placemvon .nit-of-state institutions
13 13 Intormediateiunit or school district schools

NN 13 14 Approved private schools
'47 15. Course completion. diplomas. and certificates

13 16. Cufricula

V

!Lama49_
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13 21.

13.22

13 23

GIFTED AND TALENTED SCHOOL:AGED PERSONS,

Program responsibility
Cumcula
Cooperative programs

MENTALLY AND PHYSICALLY HANDICAPPED SCHOOL-AGED
PERSONS

§13.11. Program responsibility.

(a) All handicapped school-aged persons identified shall be provided with
an appropriate program of education or training, or both, including the right
to due process procedures as set forth in §13.31 of this title (relating to oppor-
tunity for duesprocess procedures) to determine the appropriateness of the
classification and program. op,

(b) The primary responsibility for -providing an appropriate program of
. education or training, or both, shall be that of a school district :Where such
school district board cannot provide an appropriate program effectively and ef-
ficiently.ff shall use the services of the intermediate unit. The serviced of ap-
proved private schools, state schools, androut-ofstate institutions may be uspd,
as hereinafter provided, where intermediate unit boards and schopl distric
boards agree that they cannot provide services effectively and efficiently f r
handicapped schoolaged persons.

(c) Intermediate units and school distacts shall inslire that handica
school-aged persons are provided with an opportunity for placement in a ord.
prtate vocational education programs designed to meet thew unique needs

(d) The following priority 6rder of educational placement for andi-
capped schoolaged as shall be followed except where a devia ion is
needed to meet the approp to needs of the person or the purpose of th reg.
ulations:

4
. .

( I ) A regular clan a regular school with supporting services.
4

(2) A school distrtct cal education program,in a regular scihoot, in-
eluding homebound instruct
44(3) A school district s ion program in a special facilitis. 72
...c(4) An intermediate unit program in a regular school.

(5) An intermediate unit program in a special facility.
(6) Ari approved private *Fool program.
(7), A State school program.

\
05
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Ch. p, SPECIAL EDUCATION 22 § 13.12

(8) An approved out-of-state program. subjct to the requtremeni> of
513.12 of this title (relating to placement in outf.state institutions).

(49) An intermediate unit program of instruction in the home
(e) If a handicapped school-aged person has been reevaluated and t

found to no longer have the exceptional charactenItics that require special
education programs and services. the intermediate unit or school district shall
prepare an appropriate program for the person to return to the regular >uhooi
If at the end of one year the indwidual demonstrates that the regular program
is now appropriate, all records and materials identifying the person 4> cxi.ep-
tional shall be placed in a confidential file and shall bi released only upon per-
mission of the parent or guardian.

Cross References

This wawa cued in 22 Pa Code 521 31 (relating to educational specifications) 22 Pa Code
1311 33 (relating to content of plans). and 22 Pa Code 5341 35 freklint to approval of Octal

.a
Learning disabled students are required to be identified to Order 16 evaluate the need for spe

all educatxtul winces. Frederick L v Thomas, $57 F 24 373 Si 377.(3 Cu 1977)
Placement of a child at the Vanguard School was proper. since she was not attaining her in

ten:coal meow] in a public sagol but her behavior gad dramatically changed for the better
after her placement at Vanguard Levy v Department of Educaropn ,41 Pa Comma. Ci 316
362 363, 349 A 2d 159, 163 (1979)

There is no duty Co use pnvate schools in programs for handicapped school -aged persons
Summit School, Inc v Department of Education 43 Pa Comma. Ct 623. 628 402 A 2d
1142. 114$ (1979)
*Since the parents of a deaf chlk did not e(tablish that a vocational education was preferable
to an academic education for their child and did not establish that the diunct oe intermediate
and could not provide such vocational education, placement of the child in the Pennsylvania
School 1.9r the Dear was not Justified Fits v Intermediate Law 129, fa Cornrow Ci 370
374 375.403 A 2d 134.140 141 (1919)

Them is nothilig which requires a "more appropriate" proven) when an appropriate educe
uonal program exists in the internieduitc unit Kravitz v Deportment 0,1 EditiatiOR, 4t. Pa
Commis Ct 155,160 161.408 A 2d 1202. 1205 (1979)

...pies of Decision

§13.12. PlacCusent to out -of state institutibits..

(a) The Secretary shall approve the pladement or certain muinhandi.
capped school-aged persons in approved out-of-state institutions provided the
following conditions &frrety,

There is no appropriate program for placement of such multi-

7')41

(53251) Na 7$ Feb 11
51.

22 § 13.13 STATE BOARD OF EDUCATION
4

Pt. I

handicapped school aged persons in the school districts, intermediate units,
approved psi ate schools in the Commonwealth, or state schools

(2) The tarent, tchooi district serperm?ppdentrand intermediate unit ex-
ecutive director agree that there is no ap6ropnate-placcracrit in the Com-
monwealth.

(3) There is concurrence by the Secretary of &location with the deci-
sion of the school' district superintendent and intermediate unit executive di-
rector
(b) If an appropriate placement for such person has been identified main

the Commonwealth. the Secretary or Education may initiate action for the re-
turnff such person, and the person shall be returned to an approved program
within the Commonwealth

Cross References

This section cited in-22 Pa Code 1 13 11 (relating to protract responsibility)

Notes of Declaloas
...tom

Since the parents of a sccialI)and emotionally disturbed child would not wee to placement
other than in a specific out-of state school and would not 'Make their child rrailabk so that it
could be deterehined whether there was an appropriate upstate program, the Secretary or Edu-
cation may not be compelled to approve the outofstate placement and 'we n% reimbursement
by the CommOnwealth Weitch.s."Depaitmens of Education. 12 Pa Comma. Ct 11, 44. 400
A 2d 234. 235 (1979)

Regardless of whether a child was or was not malt:handicapped, the DepanfoCnt was liabk
for out-of -State tUli1011 reimbursement since the patents bad tried toubtatn a Department ruling
on the matter but were unable to get such a ruling until 14 months later Krawit:
Department of Education Pa Comma. Ci 155. OE 159.408 A 2d 1202.1204 (t979)

/

§13.13. liAermediate unit or school district schools.

(a) Special schools devoted exclusively to the education of handicapped
school-aged persons may be established by the intermediate units or school dis
trines upon approval by the secretary

(b) Approval for such schooleshall only be gra ted after the school dis-
trict or intermediate unit submits written document Lion that there is no ap-
propriate existing of projected regular or special cla room space available in
the area.

(c) Special schools shall be separate facilities w ich have been designed to
meet the instructionalineeds of handicapped school -aged persons. To receive

fr 5spr . 7 4
rut Cammonemill frtotow(53252) No. 75 Feb.81
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Ch. 13 SPECIAL EDUCATION 22 § 13.14

approval, such facilities shall' meet the following requirimeras:
( ) Conform to regulations on school buildings-as set forth in Chapter

.

2.t f this title (relating to school buildings)., ,
.) Bp located in close proximity to a school where regular class pro- /*

grams are available to permit as much integration and participation in regut
lar programs as is feasible and desirable.

(3) Include special construction devices
rn

and equipment essential to pro-
vide an improved leaing environment in relation to the nature and degree
of physical or mental condition.

114) Adhere to a plan for special education whiCh enhances the possibil-
ity of providing a high quality of special education $bgrams and services 0

(5) Receivi approval of the Secretary that such a facility is consistent
with an approved plan and only where integrated facilities are not feasible

.§13.14. Approved private schools.

(a) Approved private schools shall be recognized as a resource to the state
school system in providing for certain handicapped school -aged persons.

(b) Approved private schools shall meet the following standards..
(I) Licensed or, accredited by the appropriate state board or state re-

cognized accrediting agency.
(2) Approved in accordance with such standards and procedures as ne-

cessary to insure compliance with law and these regulations.
(3) Reapproved at least every three years by the Secretary of Educa-

tion.
(c) The Department shall furnish annually to cacti intermediate unit a

listing of all-approved private schools and the types of programs approved for
each. Intermediate unit planning shall include provisions for use of approved
private schools where appropriate to provide especially for multi-handicapped
school-aged persons. Nothitig in these regulations shall restrict the a5e of ap-
proved private schools to serving multi-handicapped, schoolaaged -persons

se
(d) TI Secretary may approve, as necessary. certain private schools to

.41
provide an appropriate educational program for persons in those areas of the

_Ak$ state.wherC such progran cannot be.provided by the school district. intermed-
gftiale umili-ariiher state ag6ncy.

Notes of Decisions

There is alibi,' to approve private schools. and the limitation 'as necessary" which appears in
22 Pa Code 1 13 14(0 (Minns to approved pnvate schooh) sodscatts an intention that the
Department need not act /CMS as a uses other alternatives Si privehrij education for excep-
tions) students. Summit School. Inc v Deportment of Eirkorion. 43 Ps Commw. CI 623.
610.402 A 2d 1142, 1146(l979)

52.1
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§13.15. Coarse completion, diplomas, aid certificates.

(a) Course completion. Satisfactory completion of special education
courses for exceptional school-aged persons shall be determined by the special
education teacher in consultation with the principal of the school, and the Su-
pervisor of Special Education. '

(b) High school diploma:Each exceptional schoolaged person-, except
as set forth in subsection (c) of this section, satisfactorily completing special
education programs at the high school level, shall be granted and issued a reg-
ular high school diploma by the district of residence in accordanct with stand-
ards estiblished by the Secretary of Education.

(c) Certificate. Trainable and yrofoundIy mentally retarded persons sat-
Isfactorily completing an approved special education program for the trainable
shall be issued a ceinficate in accordance with standards established by the
Secretaiy.

§13.16. Currit-nla.

(a) Curricula for mentally or physically handicapped schoolaged persons
shall be conducted in accordance with standards established by the Secretary
of Education and shall include provisions for tlie following.

(I) Admission: continuance, enrollment, and pupil qualifications or eli-
gibility, determined by the type and degree of mental or physical handicap.

(2) Facilities and materials, suppli and special equipment. determined
by the type of.mental or physical handica

(3) . Amount of supervision and'spccial ching determinscrby the type
and degree of mental or physical handicap.
(6) Curricula determined by type and degree. of mental or physical handi-

cap shall provide for an orderly sequence of instruction to permit the develop,
merit of learning skills compatiblesawith age and ability levels of exceptional
persont. .

. ti

GIFTED AND TALENTED 00L-AGED PERSONS

113.21. Program resposs16111ty.

Effective July 1.1976. the isions o ubchipter C of this chapter (relat-
ing to due process procedures for ex 1 or thought to be exceptional

76 53
(30475) No.51 Aug.71

6
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school-aged persons shall be applicable to all gifted and talented schoolaged
persons provided that if the school'district or intermediate unit does not have
the particular program as recommended by the heang officer. full implemen-
tation of the decision of the hcanng officer may be stayed until the beginning
of the 1977-78 schoOl year.

Sourer

The proyssyons or iba ; 13 4i amended lane 25. 076. 6 Pa (1. 1491 hisntediaidy preceding
text appears at sena! page (21499)

§13.22. Curricula.
46.

Curricula for gifted and talented school aged persons shall be conducted in
accordance with standards established by the Secretary and shall include pro-
visions for the following:

(1) Admission, continuance, enrollment, and pupil qualifications or eli-
gibility, determined by the type and degree of extraordinary mental abilities
or talents.

(21 Facilities and materials, yupplies and special equipment. determined
by the type and degree of extraordinary mental abilities or talents.

t3) Amount of supervision and special teaching. determined by the type
and degree of mental abilities or talents.

-
§13.23. Cooperative programs.

School Distncts may join in with other districts, intermediate units. or the
Department in a cooperative arrangement to provide programs for gifted and
talented schooled persons.

Sec.

13.31.
4).32.

.33.

It

Subchapter C. DUE PROCESS PROCEDURES

Opportunity for due process procedures.'
School District initiated due process procedures.
Pirent imitated due process procedures.

--7,--
(30476) No. St Aug_7$
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4 0 .

Goss Referfocts 5 (Latint tosatentmitiated due process procedures). confers standing on ;areas to litigate mat
tell involving a school district's obligation to provide their child with in education. even thcogh

Thu subchapter t.ited in 22 Pa Code I l3 21 treating to provarn responsibility) the Llittel isteviporailly committed to theaustody of an institutors. 0 Grad) r Centennial

^ School District, 43 Pa Cornmw Ct 257.,291. 401 A 24 1355. 1390 (1979)
Nt. There is pother's in the language of 22 Pa Code 113 3I(c) which limits the authority of the

§13.31. Opponualty for due process procedures, Secretary such that the Secretary may not delay the date of a child's transfer to an Intermediate
I .. unit until the start of the following school year Sarka v Department of education. 44 Pa.

(a) The due process procedures asetated in this section shall be applicable comm. Ct 62. 67. 403 A 2d 142. 145 (1979)

to all exceptional or thought to be exceptional schcolaged persons. . ...-
(b) "'The parent Of any school-aged person shall, upon presentation to the '

- school district of written evidence that 'their child is an exceptional or thought
to ke exceptional person, and receiving less than an appropriate program of .4.

The following procedures shall be completed when the school district Iran-
education or training,,,have the right to request due process procedures. ates the due process procedure. . , 0(c) The educational assignnient of every exceptional at thought to be ex- (1) "When any exceptional or thought to be exceptional schoolaged per-
ceptional person must be evaluated not less than every two years, or annually son is recommended for a change in educational status by a school district,. upon the request of the parents, and upon such re-evaluation, notice and op-

,,
ponunitx to request due process plocedures shall be provided. intermediate unit, or any school official, notice of the proposid action shall

(d) No exceptional or thought lo be exceptional schoolaged person shall first be given to.the person and di' parent if the parent disires, the parent

11 be subjected to a change in educational status unless the district first infodris may. m writing, Indicate satisfaction w1ift the recommendation and waive
the parent conference. 0.60054".-that person and his parent about the opportunity for due process procedures.

i',"

4 (c) The provisions of this section shall also apply to any exceptional or I (1) The notice shall inform the parent or guardian of the avalfability

fhouglit tq be exceptional school-aged person, who hp never had an educa of various organizations, including the local chapter of the Pennsylvania
Association for Retarded Citizens, to assist in connection with the hearing.-tionafassignment. ,-' and the school district or intermediate unit involved shall provide the ad-. (f) Due process procedires shall adhere to the following course of events: ----

(1) Program placement conference. A parent conference shall be held' and telephone number of such local organization in the notice.-
for the purpose of a detailed explanation of a contemplated change in edura-
non or major modification of the program of any exceptional or thought to

4 be exceptional school-aged person.
(2) Formal due process heartng Upon request of the parent, a due

process hearing shall be held before a hearing (Allier who shall render a-de:
cision. . .

§13.32. School District Initiated due process procedures.

Cross References k

This section loud in 222a Code 113 11 (relating to program responsibility). 22 Pa Code
'13 21 (relatin's It) program responsibility), and 22 Pa Code 1341 01-(re !ging to disciplinary ex-
clusions of certain &odic,' pped students from Special education placement)

Notes of Decision

:2 Pa. Code CO ittlso rebiting so opportunity rot due process precirdurar together with 22
Pa Code II 1.1.12(24) treiating to 50100i distriot,tnitieted due process procedures) and USW/

(it The notice need contqln only the address and telephone number of
those dditionaI organizations which register with the school district or its
1 ermediite unit as being available to persons in that geographic area and 1
in ate the type or classification of children on whose behalf they will
ren er assistance This inforinatioimay be on'a separate sheet attached to
the tice. , f

:
(iii The notice shall inform the rent or guardian that his child, if

-Rat' Act df 1966 (50 p.s.
mental disabled, mentally retarded, o emotionally isturbed is entitled,
ender the Mental Health and Mental R va
U4101 4704) and the Mental Health Procedures Act (50 P.S. 31710l

7503). to the services of a local MHMRxenter for an independent
medical. psychological, and educational evaluation. The Once shall spe-
cify the name, address. and telephone number of the MH-MR center in
thecatchment a relof the parent or guardian,
(2) The notice shall inform the parent of the right to a placement con-

ference with the school entity involved and of the right to a full hearing be-
, fore the Secretary or the clesigrtee of the Secretary on the proposed action,

and shall also include the information set forth in paragraphs (9), (10).115),
,

53.1.2
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(16),. (17), (18). and (19) of this section.
.. (3) A erogram plabement conference shall be initiated either at the re-
quest of theschoal or the reqUest of the parent within ten days of the receipt
of the notices'

(4) The parent may request I611;lete evaluation by the school district
or intermediate unit which shall be completed by the school` district or inter-
mediate unit prior to the program placement conference.

(5) Prior to such cordererice the parents shall receive by certified mail,
addressee only, return receipt requested, all information pertaining to the
conference jcluding but not limited to documentation Qf the reasons forthe
change in educational status, such as, test used, results, and the like, what
change-in educational status is being recommended and other alternatives
that are available for the indrridual and why these alternatives were hot re-
commended.

C

4

I

6
AL

53.1.2.1
(47392) No. 66 Apr.80
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16) If the parents ot agree with the school-evaluation, they may
have ab.eudidievalua done at their own expenle prior to the program
placement conference.

(") The Chief §chtipl Adman rator or hisatcognee shall chair the co -
ference The conference shall inclu c .1AI( not be limited to the guida
counselor, the evaluator to elpfain the tests and pro6edures, the person when
aPPrognalf;the parent, and ths.evaluator who,conducted the testing for the
parent. "'"Z

(8) "-At the conference every .fiffort.shall be, ade to reach an amicable
agreement keeping in mind,the blest intereats of the individuals and in no
wait afsall the conference talp",the place of tfie due process heitings provided
by this subchapter.,

(9) If the conference lots not tesuil in an agreement as to assignment,
the parent may request aclue process hearing. Vr hen the patent indicates
satisfaction with the placement at the conference the parent may, within five
days of the conference inwrtting. change this decision and request that, a
hearing be held. At the conference, the payent,shall receive from the school
district a form which is to be used foruhis purpose. There shill be no change

of:educational assignment during the five days.

Vita

SPECIAL. ED06TION .2,24 13.32

.

CM: Ifs a due process hearing, as called for, tit shall be sch tiled
sooner thin 15 days ;for later than 30 days after.etceipt of the requ t in the
D'epartrnent provided, however, that upon showing good, 44444, a rea nable
extension at these times shall be granted at the request of thatparent. The

....
school entity must forward the request for a heinng to the Department.

. within len days of the reeeipt:of a request of a parent. . ta

(11) The hearing shall be held in the school district and at a place real'
sonablyer,oisvenient to the parent otthe person. At the option of the parent?
the hearing may be held An 'he genlitg, and such options shall beset furtkin

.
, the form rettuestifig the hearint , ,

ti" (12) hearing officer shall be asvgned by the Ses.tary of ii-designe,e,
4 but shall n6t be as officer, employe, or gein of, an school disiii i or inter-2 y c .

mediate,unit in Aith the person resicesf ., Ailit. .
Ili) The hearing sball an ors , personal %heating. and eiM be pubjai

unless the parent specifies A closed hearing. If the parent requests ati open
'bearing, the deasrott rendered in the case;anal only the decision, wilt be....
available to thC public.' %. * ...-, .

by

r

(14)' The decision -di the bearing officer shall be biledstlely upon theev:
resented at am tieanng 1 '

15) The proposed chang; in educktional status or modification for ap-
prtopriateness shall be akproved only if supported by substahtial evidence on
the whole record of the hearing. Intl oducticirby the school +so act yr Intel-,

,

' 1
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',mediate unit of the official report recommending a changd in educational as-
signment, providefa copy, of such report was given to the parent at the time
notice was given, shall discharge cis burden of going forward with the evt-
dence, thereby requiring the parent to introduce evidence as contemplated in
paragraphs (1'J. (18), and (19) of this section an support of the contention
of the parent..

ro A record of %%hearing shall be made and shall be available to the
parent or the representative of the parent. The record may be discarded after
five years,

(17) The parent of the Person ,may be represented at the hearing by any
pirsontehosen by the parent, including legal counsel. -

(18) The parent or the representative of the parent shall be given reason-
able access prior to the hearing to aU records of the intermediate unit or
schoot,,distric't concerning the person, including any tests or report upon
which the proposed action may be bash. "Reasonable access" shall be in ao-
cordance with the guidelines for the collection, maintenance, and dissemina-
tion of pupil records-undo 112.33 of this title (relating to-guidelines) and

.shall include the right of the parent to receive coptespf the records of the
child The school district Tay charge a reasonable fee to cover the cost of
such dms, provided flat the fee does ndt cf?eFtively prevent the parents
from exercising their t to have reasonable accesslo those records.

(19) The parent or the representative of the parent shall have the right to
compel the attendance of and to qui:alio-many witness testifying for the inter-.
mediattetiliboaaand the school diatrica. board and Iny official, employe, 'N.
or age o the intermediate unit, school disyract, or the Department who

.may. have evidence upon which the propdsaaction may be based.
20) The parent shall have the, right to pc*Pt evidence and testimo ,

including expert medical, psychological, or educatipal testimony.
121) N2 later than 20 days after the hearing, the hearing officer shall

render a decision in.vofting winch tall be accompanied by, writtenfindrAgs
of fact and co6clusiolis of law and ihichiball he.ent.bt certified mad, re-
turn recciprreciested, to the parent and the representative Of the parent.

(22) Tlitre,shallt,be no change In the educational status of the person
without prior notice and the opportunity to be heard gesct (cfrthin thimpb-
..haptcr. except that in cxkiaordinary ixttunstant.cs,th ne Depament, uPon
rritten request by the school district or intermediate unit setting forth the
reasons therefore and upon. notice to the piireat, may approve an interim
6hangc in,edur,ationa/ assignment prior to the, heariqg, in tvhich event the
hearinfjwill te held, as promptly as possibleafterlim interim change. The
Depadment-4,111 act upon any such request plomptiy, and in any event,
within three days of its receipt. ,

(23) Any time iimitatton contained an this subchapter ahallibe co strued,
I

I r .
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and applied so as to do substantial justice and may be varied upon request
, and good cause shown. .. .. .

(24) Thadectsion of a hearing officer may be appealed to the Secretary,

SPECIAL EDUCATION 2,2 §

Source

The peovisicos of this 113 32 amended December 16. 1977. 7 Pa B 3783 Imniediately
preceding at weal pap (30479)

Cross References

1

Thad section rated in 22 Pa. Code 113 33 (relit* to parent initiated due process). 22 Pa
Cods 11162 (relating to right to odueasoca). 22 Pa Code 1341.11 (relating to parentinitiated

,iiienalicauon), 22 Pa. Code 134i 12 (returns to school drum ideauficattotti. 22 Pa Code
134! !I (relating to evaluabook 22 Pa Code 4341 16 (relating to Individialtzed Education Pro-
vain Conference). 22 Pa Gide 1341 1$ (relating to relation to heannt)..and 22 Pa Code
1341 91 (relating to doc1P1111417 exclusions ci certain handicapped modems from specs! edima.
Dna *corneal)

Peciskes MNIM

22 Pa Code 113 31(b)'(relatsag to opportunity for due process procedures) together with I
1332(24) (relating to school district initiated due process procedures) and; 1333(7) (relating
to prentautiatoi due prccal procedures). confers standing on parents to litigate :natters in.
vcrving a ethos)! &Were obligation to provide that child watt an education: even though the
child isempararily a:en:rutted to the custody of an institution. 0 Grady v Centennial School
-Dinner. 43 Pa Comma Ct. 237. 291. 401 A 2d ,

Since the Farad did not request the tntermechate unit to form as evaluation of the child
under 22 Pa Code 1 13 32(4) (relating to school &tact mita ed due process procedures) And
since the current school of the child had snpislicd evaluation r rds, the interrniabote unit was
not obligated to .perform another only /bon. Seiko r De intent of Education, 44 Pa
Cowan., Ct. 62.66. 401 A 2d 142. 144 (W/9).

§13.33. Parrot- Initiated due process procedures.

The following procedures shall be tornpltlited when t e parent initiates the
due process procedures:

(1) Any parent whctbelieves their school-aged per n is any of the fol-
lowing: .

.7. (t) Appropriately classified as an exceptional person.
(u) An exception3,1 person classified as nonexceptional.
(iii? A npnexceptionll person classified as exceptional.

1 53.1.5
(53257) Na. 75,6 810

10

e

22 § 13.33 STATE BOARD OF EDUCATION Pt I

(iv) Receiving less than an appropriate pro/gram of education and
training, or both The parent may foreard to the school district written ev-
idence which supports die contentions of the parent.

i (2) Upon receipt of the documents required by paragraph (I) of this
section, the school district superintendent shall initiate, within ten days, a

' program placement conference.
- .

, . (3) The Chief School Administrator or his designee slIU chair the pro-
.

grain Olacement Confere ce Theconference shall include but not bolimited
efto the guidance counsel , the evaluator to explain the tests and procedures,
the person when appropriate, the parent, and the evaluator who conducted

----."--------'--1the testing
.- .

(4) At the conference every effort shall be made to reach an amicable
dgieement keeptng'in mind the best Interests of the individuals, and in no
wa shall the parent conference take the place of the due process hearings
provided by this subchapter

,

(5) The school district shall prepare written evidence supporting the ap
propriatenes., of the clas of the person and the prograrrip which
the person is currently c oiled and shall make this available to the parent or
the represent attve of patent -

t,, a

16) Upon conclusion c conference the parent may, If unsatisfied
it'd, request a due process hearingwith the explanation er the school

(7) The due process hearing. if requied. will follow steps and proce-
dures specified in §§)3.32 (9) (24) of this title (relating to school district
initiated due process).'

Cross References'

fhis sectson cited in 22 Pa. Code 1341 13 (relating to healing)

I-

Nom of Detalond

.12 Pa Code 113 311b) (relating to opportunity (or due process procedures) writer with
11 33(7) (relating to parentsniustal due process procedures) and 1 13 32(24)

together

inaliaitxt' due process procedures). confers siihrling on parents to litigate maven
involving a school district's obligation to pc/Avis:1e their child with an education. even though the

is temporarily committed to the custody of Sn In:mown 0*.Drady r Centennial School
District, 43 Pa comma CI 237,291.401 A 2d 1313, 1390 (19'29)

'

, (.53250 No. 71 Feb 81 ..
+6,

AnAgio /104/ Co-powor.e.64.1rovrdwr a



or.

4

Ch. i) SPECIAL EDUCATION

Subchapter D. DUE PROCESS HEARINGS

See.

IReserv).11
13 62 Right to education

§13.61.1R;servedj.

§13.62. Right toaocatIon.

22 § 13.61

. Pursuant to the order issuain Pennsylvania Association for Retarded Chil-
14 drcn v Commonwealth of Pennsylvania. 334 F Supp 1257 (J D Pa I971),

the Secretary, the Board, the school districts. and the intermediate units shall'
cease and desist from applying sections 1304, 1318, 1326, 1330(2). 1371(1).
1372(3). 1375, anc111376 of the Public School Code of 1949 (24 P'S §§ 13-
l304. 13-1318. l3-1326, 13. 1330(2), 13-1371(1), 13-1372(3). 13.1375, and
13. 1376). except as follows.

(1) Section 1304 (24 PS § 13-1304) means only that a school district
4.1P may refuse to accept into or retain in the lowest gra of the regularfprimary

'hocil or the lowest regular primary class abve the kindergarten level, any
child who has attain74 the mental age of .five years Any child whose
sioli to regular primary school or to the lowest regtlar primary glass above
kindergarten is postponed. or who is not retainechin such school or class. is
entitled to immediate placement in a free public program of education and
training pursuant to sections 1371 1382 (24 P S §§ 13-13741 13-* 1382), which proytdc aIterntive programs of education and training for ex-
ceptiong children

(2) Section 1318 .(4;; § 13-1318) means that the suspension of a
mentally retarded t?ild under the same circumstances as a typical chit
might amount to p mshment for a ramification of the very disability which
a public school program of education is attempting to remedy To avoid such
a result, it shall first be concluded that a suspension or expulsion pursuant to
section 1318 (24 PS § 13-018) is a change in educational assignment
which would, except aslprovicied in this section, require notice and a due pro-
cess hearing.

(3) Acknowledging, however, that a disciplinary problCm with a men-
tally retarded child may -be so grim:dim or severe as to require summary
action, the parties in Pennsylvania 4. sociation for Retarded Children
Commonwealth of Pennsylvania, 314 F Supp 1257 (E D Pa., 1971) agreed.
to. Amended Stipulation 3(V) Thih, in those casts which warrant mime&
ate action, and after the approval of the State /*rector of Special Educailort
an interim change, in (the educational assignment of a mentally retarded
child in the Torm asuspension. expulsion:or other placcment may be madC

f s

's

ti f
22 § 13.62 STATE BOARD OF E,DUCATION

so long as there% a due process hea g as promptly as possible after that in-
terim change

i4) Section 1326 (24 PS § 13.1326) meads only that the parents of a
Ili" child hare a compulsory duty while the child is between 8 and 17 years of

age, to assure the attendance of such child in a free public program of edu-
cation and training Furthermore if a parentAes not discharge the duty of
compulsory attendance with regard to any mentally retarded child between 8
and 17 years of age. then the department will take those steps necessary to
compel the attendance of the child pursuant to section.1327 (24 PS. §13-
1327) and any compulsory attendance regulations.

(5) However, section 1326 (24 PS 3 13.1326) does not limit the ages
between which a child must be granted access to such a program. Sectign

'1301 of the Public School Code of 1949 (24 r.s. § 0-1301) requires that
the Commonwealth provide a free public education to .01 children 6 to,*
years of age,l hus. no school dittriciot-inlermediate unit ay deny access t6
a free program of pubhc education-to any mentally retarded child agt 6 to
21 years who're parents elect to enrofilhat child in such a program .

(6) Stction 1330(2) (24 PS § 13-1330(2)) means only that when a
parent elects to voluntarily ihithdraw a chilefrom public school attendance.
that parent may be excused from liability under the compulsory attendance
provition of section 1326 (24 PS, § 13.1326) when that parent acquires the
following

(i) Thelpproval of the fe tal school board.
(11) The approval of the Secretary. *

(iii) A finding by an approved clinic or public school psychologist or
psychological examiner that the child is unable to profit from further
public school attcndancc

Pt. I

(7) SecliQn 1371(1) (24 P S. §13.1374(1)) means children aged 6 to 21.
This phrase also means all mentall5f retaeded quidren who have reached the
age fess than six at which regular pre-school programs are made available to
other children either by the Department through any of its instrumentalities,'
such as local school districts or intermediate units, or by the Department of
Public Welfare through any of its instrumentalities This construction
should insure tha1reschool programs are equally available in this Common-
wealth to mentally retarded and.typical children less than six years of age.

(8) Section'1372(3) (24 PS § 13-1372(3)). means that homebound in-
struction is one of the options available to a schookli5trict where placement
in a regular public school class is not,polbsible. For a given menially retarded
child, homebound histructionlrnay be the only appropriate method for pro-
viding the free public program of education and training to which that child 86
is entitled. even though this is the least preferable type of .educational pro-
gram. Such instruction shall inr9Ive education and training for at least five*.

4
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Ch. 15 SCHOOL DISTRICT 01.4N I TION

hours a week. PImils issignoto homebound i trpction shall be reevaluated
not less than every three months with notice a d opportunity for a hearing as
set forth in §13.32 of this title (relating to ool district Initiated due pro-
cess procedures).

(9) Section 1375 (24 P.S. § 13-1375). cans that insofar as the Depart-
ment of Public Welfare will "arrange for t are, training, and supervision"
of a child certified to it, the Department 'f public Welfare will-provide a
progranl of education and training approp to to the individual capacities of
Ilfat child. This section further means th t when it is found, on the recomr _ mendation of a public school psychologis and bpon the approval of the local,
board of school directors and the Secret , as reviewed in the due process
hearing contanp)ated by the Court's 0 er of Juno 18, 1971, that a men-
tally retarded child would benefit more f om placement in a program of edit
cation and training administered by the partment, the child should be cur
tilled to the Department orPublic We fare for the-timely placement in a
program of education and training.

(10) Section 1376 (24 PS § 13.13 ) means the -t-eirrinbratrdamage"
as used in this section and as further de ned in the board's "Criteria for Ap-
preal of Reimbursement" includes th eunder all mgtally retarded per.
sons. Accordingly, there should now available to them tuition for day
school and tuition maintenance for feu ential school up to the maximum
sum available for day school ihr resident _I school, whichever provides the
irOgramo? gUcafionaird training more a iopriate to the learning capaci-
ties of the mentally retarded child. IL

/6

NOIll of Dechfoas

The prcmslons of 22 Pa Code (1362(10) apply only to tally reurded children and do
me apply to lend* (babied inert Ily &garbed chi rim Krawit: v Derailment of
Education, 43 Pa, Comma C4155. 160.106 A 2d 1202. 1205 1979)

V

. 'CHAPTER 15. SCHOOL DISTRICT OR NIZATION

die

(5126I) No.75 Fcb 81
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(Reserved)
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certain handicapped students from special

astborlar

The pionts of this Chola 341 Issued soda as of March 10, 1949 (P L 30, No 14) (24

PS 1513.1371 1)-1394). alas otbernse noted

Source

The printouts Melts Copier 341 adopted Scptcatta 30. 197 3 Pa B 2792, unless other-

roe Sol

§341.1. Definitions.
e

The following wor
lowing meanings. unl

88
4

PRELIMINARYPROVISIONS

. .

O. 4

It
and terms, when used in this ehipter. shall have the fol-

the comext clearly indicates °therms

366.16.24
(35154) No.54 Jan.79 ems& h1I Goornw04 .1 flivIalI

Change ih edueatioril ;twins Any assignment or reassignment based
on evidence that the person is exceptional or thought to be exceptional. The .
following educational assignmcnb ale included, regular education. special aid,
ucotion. no assignment, or a change from one type of special education to an- ,
other Any change shall be m accordance with an Individualized Education
Program

Department -= The Department Of Education cf the Commonwealth
Eveptional persons Those persons evaluated in accordance oath this

chapter as bang hearing impaired, mentally gifted and talented. mentally re-
tarded, physically handicapped, learning disabled, brain damaged, speech and
language impaired, socially and emotionally disturbed, visually impaired, or
severely multihandicapped These terms arc further defined as follows

(i) Brain damage A moderate tosevere injury to the biain. as
Identified by a neurological examination, resulting in severe behivsor and
fanning disorders Persons whose behavior and learning disorders ate pri:
manly the result of visual: hearing. or motor handicaps. mental, mart
lion, emotional factors, of environmental disadvantage arc not brain in-
jured The term brain damage does not include the condition known as
minimal brain clisfunction.

(n) Hearing impaired, A hearing Io» ranging from mild, that is,
bard of hearing. to profound, that is. deaLothich interferes with the devel
opmcnt of thecommunication process aril results m failure to achieve full

educationalPentad. A person shall be assigned to- a program for the
hearing impaired when the cvaluatiOn and Inclivicloalize4 Educ4tion Pro-
gram arielive that such a program is appropriate, provided, that the eval-
uation includes a report by an audiologist and otologist

(qt) Learning disability A deficiency in the acquisition of basic
learning skills, including but riot limited to the ability to reason, think.
readotterate. spell. or do mathematical calculations. as Identified by an Wu-
canonal ad psychological evaluation, Persons who have learning' disor-
ders v5Imeh arc primarily ih result of visual, hearing. or other handicaps, -

mental i etardationAcmotional factors, or environmental disadvantageVec
' not learning disabled. The ten; learning disability clops not exclude the

possibility that a learning disabled person may also exhibit such conditions
as brain damage or minimal brain eltsfunction. A person shall be assigned
to a program for the learning disabled when the evaluation and Individual -
ized Education Program indicate that such a program is appropriate, pro-
vided that the evaluation clearly indltates that the person can demonstrate
average or above average intellectual functibmng on an appropriate intelli-
genet measure The evaluatip.shall include an assessment of spear:en-
demic strengths and weaknesses. '

(Iv) 'Mentally gifted Outstanding intelle..tual and 'creative ability
-

366.16.25 *se
(35155) Na 54 Jan 79 89
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the development of which requires special activities or services not ordi-
narily provided in the, regular program Persons shall be assigned to a pro-
gracn for the gifted when they have an IQ of 130 or-higher A limited
numbir of persons with IQ scores lower than 149 may be admitted to
gifted programs when other educational criteria in the profile of the per-
son stronglpiindicate gifted.ohility _ _

(v) Mentally retarded Impaired mental development which ad-
in-R.1y affects the educational performance of a persOn. A mentally re- ,
carded person exhibits significantly impaired adaptive behavior in learn-
ing. maturation, or social adjustment as a result of subaverage intellectual
functioning The degree of retardation and the level of social and aca-
demic functioning. not deviant behavior pitterns, shall be the factors in

,determining the individualized program A person shall be assigned to a
program for the mentally retarded when the evaluation and Individualized
Education Program indicate that such a program is appropriate; provided
that no person shall be assigned to a program for the

(A) educable mentally retarded unless the IQ score of that person is
toiler than 80;

(B) trainable mentally retarded unless the IQ score of that person is
lower than 55. Of

(C) severely and profoundly mentally retarded unless the adaptive
a. behavior of that person is,so siverely ircipaired, that (Audition program-

ming is oriented to behaviors which may be considered absolutely basic
to higher levels of skilled performance. indi4iduals with an IQ score
kwer than 30 may be considered for these programs and shall be evalu-
ated by a physician prior to assignment
(vi) Physically handicapped Orthopedia or oilier health impair-

ments of sufficient magnitude to limit the classroomaccommodati6 aft4V.4
educational performance of a person. A persolfi shall be assigned to 9-pro-
gram for the physically handicapped when the evaluatioli and Inclivirtual:
ized Education Program indicate that such a program is appropriate, pro-
vided that the evaluation includes reports from a physician Ind a gertified
public school psychologist .

(vii) Sevetely multihandicapped Persons who are diagnosed as
having two or more of the following severe handicapping conditions re-
quired, for.assigrancrit to approved private schools under §171 23 of this

(relating to application for appr5ved private school status)
AA) Blipd .A'visual handicap-of a severe degree Those persons*

in whom there is visual acuity of 20/200 or less in the better eye with
correcting glasses or a peripheral field so contracted that the widest di-

. *meter IA such field subtends an angular distance no greater than 20 de-
grecs.

(35156).,110 54 Jo 79
366.16.26 I 11
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(B) Brain damage Those persons who manifest severe behavior

and learning disorders resulting from a severeansult to the brain as iden-

tified by a neueological examination
(C) Cerebral palsy ;Those persons with severe bilateral, sym

metrical, nonprogressive paralysis resulting from developmental-defects

in the brain or trauma at birth who cannot Carry on independently the

norliial-activitieSiordallyliviii-
(D) Deaf A hearing handicap of a severe degree:Those persons

in whom the sense of hearing is nonfunctional for the ordinary purposes

of life This includes the congenitally and adventitiously deaf. The fol-

lowing represents hearing loss as. defined by audiometer measurements:

severe hearing loss 60 db to 90 db and degf 90db or more in both

ears .

(E) Emotional disturlanre Those persons who manifest a se- "

vefe major affective psychosis which is characterised by a single disor-

der of mood, either extreme elation or depression..that dominates the

mental life of (he person Ind Is responsible for whatever loss of contact

they may have with their environment.
(F) Mused/or dystrophy Those persons who manifest a severe

wasting away and atrophy of the muscles vfhereby they become nonam-

bulatory, lose muscle power, and are unable to participate in normal ac-

tivities of daily living.
G) Severely mentally retarded Those persons whose adaptive

_.

.. tiChav s so severely impaited that educational programming is di-

rected to iors that require closely supervised simple self-help and

very simple work skills requiring full dependence Wonothers. This term

is used to describe the degree of mental retardation present When intelli-
gence testing is lower than an IQ of 25 as measured on individual pay-

ihological tests with-no consideration of the standard error of measure-

ment pc tied Those with such adaptive behavior and measured

mental abill shall be considered for these programs and shall be evalu-

ated by.a ph sician prior to assignment
(viii) Socially; and emotionally disturbed A condition ciihibitirig

one or more of the following characteristics over a long period of time and

to a marked degree: an inability to learn which cannot be explained by in-
tellectual. sentory, or health factors; an inability to build or maintain sat-

isfactory interpersonal relationshes with peers and teachers, inappropriate _

types of behavior or feelings; a teneral pervasive mood of unhappiness or

. depression. or a tendency to develop physical symptoms, pains. ,or fears

", associated with personal or school problems. A person shall* assigned to

a program for the socially and emotionally.disturbed when the evaluation
and Individualized Education Program indicate that such a progta,m is ap- 0 j

(35157) No.54 Jan.7,9- . 366.10.27
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propriate; provided that the evaluation intiudes reports from a board
certified or approved.psycliiatrist. No person shall be a igned to a pro-
gram for the socially and emotionally disturbed for di iplinary reasons
alone. Socially-and emotionally divurbed childrenshall psychiatrically
reevaluated every two years. ..

(ix) Speech and Language Impaired Comrriunication disorders
oLinnirsd language; voice, fluency, or articulation to I a degree that
academic achievement is invariably affected and that t e -,.. .ition is sig.
nificaptly handicapping to the affected person. A perso 'all be assigned
to a program for the speech and language impaiied w en the screening by
a speech clinician and the Individualized Education Program indicate that
such a program is appropriate Where appropriate, an evaluation by a cer-
tified public School piychologist or physician shall be performed.

)...i.
(x) Talented Outstanding talen'ais identified by a team of edu-

cators and professionals competent in the areas lit art, music, dance, phb-
°graphic arts, or theater. to development of which requires special activ-

e or services not ordinarily provided in the regular program A person
identified as talented shall be eligible to attend the Governor's School for

... .
the Arts. I

(x1). Visually impaired 21 visual impairment which adversely af-
fects the educational performance of the person A person shall be as-
signed to a program for the visually impaired when the evaluation and in-
dividualized Education Program indicate that such a program is

aeproPiiate, provided that the evaluation includes an examination by an
cyc specula"! and a written report of the nature and degree of the visual
impairment.

19 score = An IQ score with consideration for a plus or minus five stand-
ard error of measurement as measured by an inclivicluarpsychological test

Notice Written once in the ranguage or mode of communication nor-
mally used by the person to whom the notice is being given.

Parent A parent or guardian. or an individual acting as a surrogate par-
ent in the absence of a parent or guardian of any person of school age.

Schootgedperson Persons aged six to 2L anti persons younger Mark
six who are of the age at which regular education programs are provided
their school district or residence

Special education A basic education program planned to meet the edit.;
cational needs Of exceptional persons.

Surrogate parent A person appointed by the intermediate unit to act as
the parent of a schoolaged person when the parents are notNn &lir or unavail-
able or when the school-aged person is a-ward ol the State The person ap-
pointed shall tot be an employe of the State or iota' education agency invoived
in the education or care of the school aged person )3

,1912
366.16.28
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Crops Relented'

22 § 341.11

Tbu seam coed is 22 Pa Code 1341 13 (Mattes to eve inborn), and 22 Pa Cod" 341 35

i(rclatips to approval of plans)

PLACEMENT

§341.11. Parent-initiated identification.

(a) General rule.Any parent who believes that his child is exceptional
and is not receiving appropriate special education programming may request,
in writing, an evaluation of the child.

(b) Conference A conference shall be scheduled within ten days of re-
,. ceipt of the written request The conference shall include, but shall not be lim-

Houtz, the parent. the teacher of the person. and a supervisor of special educe-

noir% principal. Any person the parent wishes to ?tivite may attend. Prior' to
the conference, the school district shall prepare written evidence supporting
Lite appropriateness of the present program of the person or a recomrnen'clation

for a change in assignment provided that no such recommendation is made un-

til after an evaluation of the person has been .performed in accordance with

this chapter At the conference, every effort shall be made to teach an anirca-

ble agreement, keeping in mind the bast interest of the individual If a change

in asspment is recommended. an Individualized Eacation Program shall be

developed at the conference.
(F) fleargg. Upon conclusion of the conference. the parent, if dissatisfied

with the results of the conference. may request a hearing The hearing procef

dures shall be in accordance with §13.32(8);(23) of this title (relating to
school district initiated due process procedures).

§341.12. School dfstrict identification.

(a) Policy Each school district shall adopt a policy for the identification

of school aged persons who may be in need of special education program" or
services, -

(b) Coordination The policy shall be coordinated with the-intermediate*

unit. '
(c) Group screening The policy shall refer to thOsit group 'screening

struments which may be used as the basis for referral for evaluation A group

screening instrument is a basic test fV111111Sterta 30 or a procedure used with

all children-in a school, for example. achievement tests administered to all stu-
.

366.16.29
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I
denm-in a school or to all students ofa certain grade level. speech and lan-
guage screening instruments, and visual and hearing tests administered in ac-
oirdance with Article 14 of the Public School Code of 1949 (24 PS §§1401-
14-1422).

(d) Referrals The policy shall include a system Sy which persons who.
may be in need of special education arc refer red by parents teachers, school
nurses. and other professional employes fpr evaluation At the same time, the
parent shall be informed in accordance with subsection (e) of this section that
the person has been referred for evaluation. .

(e) Piotice to parents The parents of any person referred .for evaluation
shall be informed in writing

(1) that the person has teen referred for evaluation.
(2) of the basis upon which the referral was made; -

(3) that the parent has the right to inspect and review all relcunt
school tecordst

(4) of the procedures and specific types of tests which will(be used in
the evaluation and the approximate dates of such procedures,

(5) ofthe right of the parents to mket with a public school psychologist
to discusi the referral and proposed evaltrattOn procedures;

(6) of tRi right of the parchts to ,object to the evaluation and request a
hearing in ato4irdance with § i 3 32 of this title (relating to school district ini-

_ tiataidue process procedure), and
(7) of the right of the parents to give or withhold their consent to the

evaluation -

(1) ,Conference The notice required`by subsection (e) of this section afay
be given to the parents at a conference

Q.

4

. Cross References

This section cited in 12 Pa Code 1341 13 trelating tp evaluation). and 4 Pa Code 041 33

(relstinS to content of plans)

§341.13. Evaluation.

(a) Gehera l rule An evalUation must be conducted in accordance with
this section prior tp the assignment of any person to a specvl education pro-
gram or service or prior to, the denial of assignment if the Arent requqi(s as.
signment A peison may, however.. be lassigned to itinerant speech and lan-
guage service in accordance with suks=tion (g)(2) of this section after
identification 4n accordance with 1341(c) of this title (relating to school dis-
Vitt identification) In each instance. except for speech and language im

4J66.16.30 .
(35(60) No 54 Jaa.79' e.irmod 111i CoolirdAwroirk fromsylrecle
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paired. an individual psychological examination shall be administered by a cer-
tified public school psychology prior to assignincrat to a.specigl education pro-
gram For 'speech and language impaired. a psychological evaluation may be
administeredby a certified public school psychologist

(b) individualized Education Program An evaluation requires she anal-
ysis and investigation necessary to develop an Indiyrclualized Education Pro-
gram appropriate for the person at required by §34I 15 of this title (relating to
Individualized Education Program) There shall be no change in educational
status until the Individualized Education Program has been developed

(c) Scope:The paturc of the individual behavioral and learning chara(c-
teristics of the person thought to be exceptional shall &Laraine the psycholog-
ical, educational, and other assessment services to be used in the evaluation
and the uniqueness in procedures or protocols which may be used; provided
that persons thought to have a Iptcific exceptionably shall be evaluatcd.in ac-
cordance with the minimum requirements for that exceptionality as provided
In §341.1 of this title (relating to definitions)

(d) Tests Tests and similar evaluation materials shall be'
(I) administered in the native language or mode of communication of

the child. unless it is clearly not feasible to do so,
+4,

(2) selected and administrld,a so that the test results accurately reflect
the attitude of the person, aciavement level, or whatever other factor the
test purports to measure rather than the impiired sensory. manual. or speak-
ing skills of the person, except where such skills are the factors which the
test purports to measure;

(3) professionally validated for the specific putpose for which t4gey arc
to be used, M.

(4) administeret by certified professional employes in accordance with
' die instructions provided by the producer of theaest and sound professional/

practice,
(5) selected and administered to assess specific areas of educational ,

need and not inertly a single general intelligence quotient.
(c) Other information. Information from sources other than 'ability or

achievement tests, including information from the parents concerning the
physical condition, sociocultural background, and adaptive behavior in home
and school of the person. shall be considered in recommending assignmws.

one test or type of test shall be used as the sole criterion for developmentof
the Individualized Education Program.

(f) Outsidi evaluation Reportsand evaluations submittal by the person
or parent shall be given full consideration by the school district in recommend-
ing assignments, No one test or type of test shall be uged as the sole cntericin
for development of the Individualized Education Program
i (g) Team All day collected under this seetion and the relevant school

366.16.31
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record of the person shall be reviewed and interpreted by a public school psy
chologist. thc present teacher of the person. and a sppervisor of special educe-
ban or a school administrator of another person knowledgeable about the pro-
grim and service options which may be appropriate for the person.

(1) lf,the review and interpretation results in a conclusion that the per-
,son is not exceptional, the parent shall be so n9tified in writing The notice
shall inform the parht of his right to'.

review all data collected on the child;
(ii) request a progratii placement conference in accordance with

143 32 of this title (relating to school district initiated due process proce-
dures): and .

(iii) .request a hearing on the recommendation in accordance with
SI 3 32 of this title (relating to school district initiated due process proce-
dures).
(2) If the review and interpretation result in a recommendation to de-

velop an Individualized Education Program, the parent shall be rootjfied by
letter that the school district:

(i) has identified theperson as exceptional,
(ii) is recommending special education placement: and
(m) shall arrange conference for parents to participate in the develop-

ment of the Individualized Education Program.

Cron 144n-sten

Tim section tiled is 22 Pa Code 139 17 (relating to minimum annual rcpt..). and 22 Pa
Cede '341 1# (rtlatittg to relation to burial)

.

§341.14. (Reserved].

§341.15.1ndividsalized education-promos.

The I%tividuilized Education Program for each person assigned to special

educational performance of the

. f education programs or services shall include.
(I) a statement of the present level of

person;

(2) a statement of annua l goals which describes the expected behaviors
to be achieved through the implementation of the Individualized Education
Program of the person,

(3) a statement of short -term instructional objectives,
(4) a statement of specific educational services to be provided to the

,
9 b

(3$162) No. 34 Jan 79
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. -
chi ld including a description of all special education and related se ices re-
quied to meet the unique heeds of the child, any special instruction 1 media
and materials to be provided, and the type of physical education program in
which the child will participate,

(5) a description of the extent to which the child will be able to partici-
pate in regular education programs, -.

.
(6) the projected date for imitation and t, he anticipated duration of

services... . and '---...--1
.

(7) appropriate objective criteria evaluation procedures, and schedules
fiar determining, on at least an annual basis. whether the instructional objec-
tives are be ng achieved.

Crew Rettresers r

This section cited in 22 Pa Code 1341 13 (relating to evslualson)

§341.16. Individualized Education Program Conference.

(a) Culference The Individualized Education Program 'shall be devel-
oped in a conference by.

(1) 4' a representative of the school district or intermediate unit who is
qualified to provide or supervise the proilion of specially damned instruc-
tion to meet the unique needs of the person:

(2) the teacher of the persCili if Or 'person is assigned to or is to be as-
signed to an approved private schoott the private school teacher, and any
other representative of the private scliol:

(3) the sarcnts of the person:
(4) where appropriate, the perS,on; and
(5) any persoff the parents vitAtio attend,

(b) NParent participation. Eap School diffect shall take steps Jo ensure.
,that the parents of the person arepr4ent at the.confetence or are affbrded the
'opportunity to participate Thelconference shall be scheduled at a mutually
agreed upon time and place unl-*s it is clearly not possible or practical.

(I) In cases whereit is,tot possible or not practical for all participants
to attend, other atternativ*to" ensure full participation must be attempted,

'Including individual or conference telephone calls
(2i

tEll
The Individualizid Education Program conferenceconference may be con-

ducwithout the parent in attendance only if there is sufficient documen-
tation of attempts to arrange a mutually agreed upon time and place, such as
detailed records of telephone calls made or attempted and the results of such

(3516n No 54 .111m,79
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calls. copies of correspondence sent to the parents and any respond re-
ceived. and detailed records or-visits made to the home or place of-employ.
meat of the parents and the results of such visits 4

(3) Ifa parent has a communication barrier, such as deafness a pri-
mary language other than English, the local educational ageiicy s. II pro-
vide an interpreter or take whatever action is necessary to ensure that the
parent understands the proceedings

(c) Trine Implementation ofIthe Individualized Education program shall
be in accordance with the following'

(I) There shalt be no ,.hange in cduaiio nal status until the
lied Education Program has been developed in at.t.urdarie with this scuioo

(2) eor exceptional children currently receiving special education.pro-
grams or services, the Individualized Education Program Conference shall
be conducted prior to the 1977.78 school year--.7.,---;

(d) Notice Upon complettoN of the Individtria lized Education Prggra-m-
conference, the due process notice may be given or mailed to the parent in ac-
cordance with 513 32 of this title (relating to school district initiated due proc-
ess procedure()

(3

Cross Refereoets

This section utod its 22 Pa Cods 134i i krer.wilg to minimum annual review). and II Pa
Cede 1341 It (relating CO relation to baring)

§341.17. Mlairauen annual review.

(a) Review and revision Each Individualize l Education Program shall
be reviewed at least annually and. if appropriate, revised in accordance with !4.
1341.16 of this title (relating to conference). I

(b) Reevaluation, At least once every two years. the review or revision, or .
both. of the Individualized Education Program shall be based on.an analysis of
the Cocumented cumulative record of the student by a team in accordance with
134f.13(g) of this title (relating to evaluation). The reevaluation mit, include
administration -of individual psychological tests administered by a certified
public school psychologist and other clinical examinations if needed. Parental
consent is not roluired for a reevaluation...A, reevaluation may be conducted
more frequently than once every twee years, if such,ikdeemed appropriate by
the local educational agency,

. (35160) No. 54 Jan.79
366.16.34
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This section mod in 22 ft CaSe1341 15 (relating to rotation to bearing).
)

(
221 341.18

§341. 18. Relation to bearing.

(a) ' The individualized Education Program is an education program de-
vcloped jointly by the parents and school personnel. The Individualized Educa-
tion Program may be revised periodically in accordance with 1341.17(a) of
this title (relating to minimum annual review), If a change iii educational sta-
tus, special education program, or related services provide4to the student is to
he'll:commended by the local educational agency as a revision of the Indy/Wu.
aimed Education Pr3grarn, the provisions of 3341.16' of this title (relating to
Individualized Education Progr,am conference) are to/ be followed, and subse-
quent notice and right to a hearing i3 to be provided fn accordance with 313.41
of this title (relating to school district initiated due process procedures). A par-
ent may request a reevaluation oF the identification anct assignment of the stu-
dent annually in accordance with 313.33 of this title.(relating to parent initi-
ated dui process procedu res)

(b) If a hearing is requested, the hearing shall be held to'determine the
specific kinds of prpgramvand services appropriate for the poison, based on
the evaluation Conducted in accordance, with 5341.13 of this title (relating to
evaluation) and any subsequent reevaluation that may have been conducted.
The hearing officer shall, after the hearing, issue an opinion and order defining
the assignment, program, and services in such specificity &vibe hearing officer,
deems necelsary. An Indirdualized Education Program document shall then
be developed jointly, in conformity with the decision of the hearing officer, by,
the parents, school personnel, and, where appropriate, the person, in accord-
ance with 3341.16 of this title (relating to Individualized Education Program
conference) in order to supply any component of the Individualized Educa-
tional Program not noted, ruled upon, or recommend -Wathe hearing officer
in,thc decision of the hearing officer. The conferencvshall be scheduled within
fen days after the decision has been rendered.

.

OPEIIATION

Ii

§3.41.21. General rule,

S.pectal education programs and services shall be organized to ef fectively U t
and efficiently implement the Individualited Education Program. Regardless-

(35165) No. 54 Jan.79
/366.16.35
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of the choice or administrative arrangement, provision shall be made for the
maximum amount of appropriate integration and contact with regular educa-
tion students.

§341.22. Operating ageit. 4

ze

Ch. 3

§3431.

-Special
with the
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Plans.

education programs and services shall be administered in accordance
intermediate unit plan for special education as set forth in section

(a) Designarion The operating agent for special edu tion programs and
Services shall be designated in the.provisions of §341.31 o this title (relating to
plans).

District operation. Special education programs and services shall
be developed and operated by a schbol district when the school district is
able to provide effective and efficient programs, including adequate housing
And supervision

(2) Intermediate unit operation. Special edu tion programs and,serv
ices shall 'be developed and operated by the intermediate unit when the
school district cannot effectively and efficiently support such programs and
services.,

(3) Cooperative agreement. To meet the needs of'individual school-
aged exceptional persons, a cooperative/agreement may be developed among
districts and intermediate uoits.

(4) Approved private school To mcet the needs of certain ihdividual
school aged excetional persons, an approved private school assignment shalt
be recommended and approved by district and intermediate unit profeSsional
staff whenever an appropriate placement cannot be provided within the local
public schools solely because of the nature and incidence of the handicap.

r ping condition of the student. Whenever a school district and intermediate
unit agree that the only source of an appropriate program of education for a
schoolaged person ism] an approved private school, in accordance with the
stated admission policy of the particular school, the recommendation and
supporting evidence shall be forwarded to.the Department for final approval
in accordance with 5171.13 and 171.16 of this title (relating to assignmeht

, and reevaluation).

(b) Powers and duties. The operating agent shall determine the opera-
tional, organizational, and administrative procedures of the special education
programs and services it operates subject to the provisions of the st.hool laws,

. Part I of this title (relating to Board of Edumtion) and this chapter.

(35166) No. 54 Jet@ LI
366.16.36
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1372(2) of the Public School Code of 1949 (24 P.S. 513-1372(2)).

Cron Refenstes
I V . I'
ibis section cited in 22 Ps Cade 1341 22 (relating to operating agent). and 22 Pa Code

1341 35 (relating to approval of plans)

§341.32. Development of plans.

. Each intermediate unit shall annually revise 1u plfn in cooperation with its
con,tituent school districts and, where appropriate. with approved private
schools and.other intermediate units.

(1) .School disrrrcr plans. Each school district ;hall develop and
maintain a,phin which specifies all special education programs and services
to be district-operated and which designates those programs and services re,
mitred from the intermediate unit. The plan shall also identify those regular
education programs which May be used to implement Individualized gduca-
Don Programs. v

(2) Intermediate unit plans. School district plans shall be incorporated
in the intermediate unit plan. Interthediate unit plats shall specify the pro-
grams and services to' be operated by the intermediate unit and shall incdr-
porate those programs and services operated by individual school districts in-
cluding regular education program, which mv be used to implement
individualized Education Programs The plan sin II specify those programs
and services rc4uired from approved private schools.

Cross Refasten

Ibis suction cued in 22 Pa Cole 1341.133 (relating to content of plans). and 22 Pa. Cede
154r 35.(reladas to approval oi plans)

(35167) 'No. $4 Jan,79
366.16.37
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§341.33. Content of plans.

STANDARDS Pt XVI

In addition to the description of programs and services and needs required in
§341 32 of,this title (elating to development of plans). each intermediate unit
plan shill include the following.

(I) A policy for the identification of all school-aged persons in need of
special oducatiqh programs and services in accoruance with §341.12 °I this
title (relating toparent initiated identification)

(2) A strategy to provide immediately an appropriate education to any
person identified under pa graph (1) oPt his section who is receiving
cation.'

(3) A strategy an etable to develop special education programs and
services for those identified under paragraph (1) of this section who arc not
receiving appropriate special education pr3grams and services. Such strategy

effect the f011owing priorities in accordance with the specific needs de-
term by the school district and the intermediate unit.

(i) °grams and services shall be provided for the more severely
handica ,before programs arc provided for the less severely handi-
capped nd f the more gifted before the less gifted.

(ii) Programs and services shall be developed in accordance with a
plan curricultm to provide a continuum of programs and services ap-
p nate f9r the age and development of the student.

(in) Programs and services shall be developed toprovide a continuance
of programs and services for appropriatestudent assignments in accord-
ance with the priority order as provided in §13 I I (d) of this title (relating

grogram responsibilities).

Cross Rekreices

This scam cited in 22 Pa Code 1341 3((clating to approval or Naps)

§341.34 [Reserved].

. §341.35. Approval of plans.

4) General ride Intermediate unit plans for the operation of special edu-
freition programs and services shall be sub:flitted to the Department of Educa-

tion, Division of Special Education: for approval.Plansishall be approved when
the requirements of §§341 31 and 341 32 of this title (relating to plans and de-

(35161) No 54 fan 79
'366.16.38
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volopment of plans) are met I
(b) Criteria To determine compliance with §§341 32 and 341 33 of this

title (relating to doelopmentand content of plans) the Department will appIS,
it the

(1) )Based on expected incidence rates. the programs arc adequate in
quantity to meet the necds.of all severely handicapped peisons within the in-
termediate unit 1/4-

1

C2) Based on expedled incidence rates, the progralms are adequate in
quantity and variety to meet the needs of persons of every exceptionality as
defined in §341 1 of this title (relating to definitions).

(3) Based on expected incidchu rates, there f II continuum of pro-
grams and services to permit the least restrictive Ass! merit and,the appro-
priate services in accordance with §13 11(d) a ails title relating to,program
responsibilities) and §341.51 of this title (relating to orgOzation)

(4) BaAd tin the following table. programs are adeqUate to dertvqual-
lty special education services. The plan may justify deri4tion from the table
by describing why deviation will not affect or will cnhanc the quality of the
programs

Constant Enrollment IA'OMI by Orgarouposial Pat erns'
Program Categio
and 'r Lt t 1 itinerant Rooms
Ei.IR Elementary
EMR Secondary
TM.R. Elementary
TNIR Secondary

.5 41t P Retarded
SEP Elementary
SED Secondary
131/1.D Elementary
Bli LD Secondary
III El/
SP&I. El /Sec
PH El /Sec
Detention El /Sec

Resource

VII El /Sec
Gifted Elementary
Gated Secondary

15.30 15.20
15.50 15.20
None None
None None
None None

15.50 15.20
15 SO 15 20

15.S0 15.20
15.50 15.20
15.50 5.15
39-90" None

5 15

one None
15-50 515
IO) 75 10.20

151501 15 10-20
'The teacher's register is to carry no less than the minimum

pattern in the chart
1

'Sessions wish the chtfd for Speech and Language
20 [ADM) student: (S sessions/student /weep
25 (ADM] student: (4 seasons /student /week)
45 (ADM) student: (2 sessions/student/week)
90IADMI :iuden it(i session/stildentlwak)

10-15
15-18

10.15

15-18,
None
10.15

10-15

10-15

10-15

6-10
'cone
6.12
Nose
8.15
10li

snip 7V77

10 15

10.15

5 -12

5.15
4:8

6.12
8.12
6.12
5.12
5.8
(No ,e1515

6-12
1.1-5

5.12'

10It
10-18 , 1048

CE ItSbM) of any

.1\

(5) Based gn a review of the curriculum in accordance with §3,41.55 of

366.16.39
maim (3110.11N° %ha 79 Arm mom roe mom Ann Mlle
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this title (relating to curriculum), the programs and services arc education-
ally sound. The Department will developand publish guidelines whieh de-
scribe appropriate kinds of curricula and types of seri"? '
(c) Disapproval Plans which do not meet the requirements of §§341 31 t.

and 341 32 of this title (relating to plans and development of plans) will be dis-
approved, Prior to disapproval, appropriate division personnel will discuss the
plan and suggest modifications with appropriate intermediate unit or school
district personnel. or both.

(d) gearing If a plan is disapproved, the interim:rate unit shall be elle!.
fled to a notice and a hearing in accordance with the Administrative Agency
Law (71 P S, H1,710.14710.50 and 1 Pa Code Part 11 (relating to general
rules of administration and procedure).

ORGANIZATION AND FUNCTION

§341.51. Organization.

The following organizational patterns will be approved by the Department.
(a) Regular programs. Regular programs do not qualify for special edu-

cation funding but may meet the needs of certain exceptional persons. Instruc-
tion shall emphasize both subject content and development of special skills in
accordance with the individualized Education Program of the student.

(b) Itinerant programs. Itinerant Programs shall be designed as follows:
(1) Fot students enrolled in regular classes who are generally 'expected

to spend 25% or less of their time with an itinerant special education
teacher. The itinerant teacher travels from school to school and instructs stu-
dents in the,development of special skills inaccordance with the Individual-
ized Education Program of the student

(2) For students who have multihandicapping conditions enrolled in a
special education class and who are required to spend up to 25% of their
time in supportive instruction in skill development ih accordance with the In
dividualized Educittion Pro of student Instruction is provided or an
individual or small-gimp basis by an itinerant special education teacher who
travels from school to school.,
(c) Resource room Resource rooms shall be designed for students who

are generally expected to spend 50% or less of their time with the special cdu
cation teacher, whether in individual or in small-group instruction. Instruction
shall emphasize development of special skills in accordance with the Individu-
alized Education Progrim of the student rather than subject content For the
ran iii their time, students are assigned to regular education programs,

366.16,40
(35170) No. 54 Jari.79 &frit., 117: Coname.fahl triwiyhoile
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or to other types Qf special education programs:
(d) Part-time special class Part -time special classel shall be designed ,

'for students who are generally expected to spend 50% to 85% of their time
with the speciallucation teacher Instruction shall emphasize both subject
content and deveroipment of special skills in accordance with the individualized

_Education Program of the studint Up to 10% of the student time shall be -

spent in related activities as described under subsection (a) of this section, For
the remaining time, students are rekased to participatca individual work ex,
periencc, work training, or vocational education programs while their special
education teacher is' assigned to instruct a second group of students or to per-
form other responsibilities.

(t) Fulkitile special class. Full time special classes shall be designed for
students who are generally expected to spend 85% or more of their time with
the special education teacher. Instruction shall emphasize both subject content
and development of special skills in accordance with the Individualized Edu,ca.
tion Program of the student The remaining student time shall be spent in re-
lated activities, such as art, music, physical education, industrial arts,'and
home economics, with emphasis on the concept of mainstreaming on 34 indi-
vidual or group asfignment basis .

.

This section cited in 22 en..-Cdile 1341 35

Crotilteftrescts

ttnS to pprQvsl of plate

§341.52.1lieserved1.

§341.53r Groupie

\ Students shall be grouped according to their needs and chronological age in
accordance with the following, provided that individual students shall be as-
signed in accordance with their Individualized Edwation*Program.

persons up to approximately 12 years and six months of age
) Elementary. Elementary programs shall include exceptional school-

a

No) Primary programs, when established, shall Include school-aged
exceptional persons up to approximately nine years and six months of age.

I) Intermediate programs, when established, shall include school -
ageb exceptional pens from approximately nine years and six months to
approximately 12 years and six months of age.
(2) Secondary. Secondary school programs shall include exceptional

school-aged persons from approximately 12 years and six months to 21 years

r ,

I.

1 (35171) No. 54 JA9
366.16.41 1015
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1 . . .. .4

4 of-as°. if the exceptional school-aged person, reaches .the agc of 21 apy time
after the school year begins, the 'person shall be allowed to continue in the.
program'fof that entire school year:

.. ..
- (i) Junior high. school ,programs, when established, shall include

. - , scho61;aged "exceptional persons from A pproxima 2 years and six
months tn ippraximately 15 yearS and siii'mopths

As ,
.(ii) Senior .high{ school programs, wheri established, shallfInclude

schoolaged exceptional persons from approximately 15 yeas and :six
, months to 21 years, If the emxptional school.aged person icaches the age

. o --, 0 4,21 after the 001 year begins: tie person shall be allowed to continue' .., . .1

trr the progran)16r that entire school year.
ig

(3) ififid1(4):0_b0/1 Istddle schOol 'profraran shallbe citIblisfied by
prior apploslaf fibmthe Depadinent in order to mccrparticuIat giotiping, 4,i-
rangements witbir+these schools .

4
.- . ...-. -/"...

. '' e . ...
§341:54.1Rtia4\

.
,,.....-! §341.5. Curti-etas'. . . .- ''... _ . ...... .

(a) beneralrule. Speciaridication curricula Shall be designed to meet
the,pecds of special rkrsora and shall be adapted, wherever possible,-Qom reg

'.T. ular curricula.

1

'",
4

, .... 'I
(6) lntegriftion Special education curricula shall be designed to coincide

With regular educatiOn curricula and shalt allow for and lead to the integiation
of school-aged exceptional [lions in regular education programs when their
niedsdictate that rgular education cifiriculais more appropriate _

(c) JAfe all's, Special education curricula shall' be designed to stress
general life skills andrto maximize independence for those schoolaged,excep-
tional persons who deer to s an extent that their needs dictate curricular
offerings different from th in regular education.

(d) Competencies The purricuIa shall call for the acquisition of specific
competencies in all areas of development, that is. cognitive, language, social,
motor. self-help, vocational, and the like, in accordance with thelinvidualized gr.

1 0 6
, Education Program of the student. ,

-(e) Review. SpeciaCeducation'curricula shall be subject to a review at
.

, Lead every two years and to revision as-required

.11

366.16.42 366.16.43
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Cross References

. ,iir'
This section cited in 22 Ps Code 1341 )3f:elating lo appro4lor plrns)

§34 1.56.1Reservedl-

§341 Personal.

221344-56

(a) Certification Professional personnel shall meet the standards as de-
fined in tie Department of Education Professional and Sfaffing Policies and
Guidelines for Certification of Professional School Personnel. Teichers shall
hold the proper certification for special education assignment

Paraprofessionals Paraprofessional and supportive personnel shell
be employed in accordance with specific program needs.

, (c) - - Supervision. Supervisory personnel shall be-certificated and assigned
in accordance with Professional Personnel and Staff Policies and Guidelines
far Certificatioirof Professional.Schoc(I Personnel.

(d) lnservice training School districts or intermediate unit!: or both,
0411 providi inservice training for teachers, special and regular, principals,
-adrimistrators. and supporting staff responsible for programs for school-aged
exceptional persons 7

.
. jr . A

1341.58. instructional materials, equipment, and supplies.

. .
(a) General ruse. Instructional materials. equipment, and supplies prcr

/add for exceptional school aged persons shall be equivalent to those provided
for school-aged persons in regular education and of comparable age. grade, r

and interest levels, with such modifications as may tte necessary to meet the in-
I dividual needs of the exceptional school-aged ,person and shall be subject to a

review*and approval by the Department; .

(b) Furniture Furniture shat be suited to the age; size. physical siitus:
and individual needs of exceptional schdol aged persons and ski! be subject to

11

re04,ww and approval by the Department. f 4'
(c). Special equipment. Exceptional school-aged persons who requirvspe

cial instructional materials. supplies, and equipment shall be pre/sided with
these items in accordance with the Individualized Education Program.

0 "
§341.59. Facilities.

414

(a) General rule. Special education schoolOand classrooms shall borom
as

t;
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parable to regular schools and classroiams and shall conform to the require-
ments of school building regulations prescribed by.the Department of Labor
and Industry.

(b) Conditions. Facilities for sfccial education programs and services
shall include proper conditions for lighting, natural and artificial, ventilation.
acoustical treatment. heating. and storage of materials and adequate supplies
to insure a barrierfret learning environment

(c) Itinerant staff. Itinerant teachers and specialists shall be provided
with,sunahle and appropriate space for working with exceptional schoolaged
persons individually or in small groups within a school building ,

RECORDS

Authority.

The provanons of These 11311 61 111 70 issued under act of May 10 1919 (P t 30 No
111.5 1371 (217s 551 1371), unless otherwise noted

Source .

The ;corium of that 15341 61 311'70 adopted December 13.1978.8 Pa B 3571. oast
otherwise noted

A341.61. Gobfidentialiii of education records of e xceptional students.
6

(a) Definitions The following words and terms. when used in These
§§341 61 341 70 of this title (relating to records), shall have the following
meanings unless the context clearly indiOates otherwise.

Destruction The physical destruction or permanent expungement of
identifying data fronethe education records' of a itudent so that the informa-;
tionin those records is no longer personally identifiable. ,

Directory information Includes the following information relating to a
stueent...tht student's name; address: telephone number, date and place of
birth: participation in school clubs, activities, sports; weight and height of
members of athletic teams; data of attendanCe: degrees and awards received.
MOM recent previous educational institution or agency attended by the student.
and other similar information.

Education records or records Education records, as defined in 20
U.S C. fe123211 (1970) and 45 C F.R. Part 99 (1977), of an exceptional stu
dent who:

f 10
366.16:44
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(i) receives or has received special education and related services
from a school district or an intermediate unit,

(11) is enrolled or has been enrolled, pursuant to section 1376 of the
Public School Code of 1949 (24 P $ §13-1376). in an approved private
school for exceptional students.

(Ili) is en oiled or has been enrolled in program of special education
operatedby the epartment, or -

(iv) is enr led or has been enrolled in the Scranton State School for
the Deaf .

EduLaisional agent) or agency The following shall constitute an Ova
tsonal agency or agency:

S6) A school, strict or an anterm e late unit and any component part
thereof which col els. maintains. or use an exceptional student's cad-

' non records cont rung personally identifiable information or,releases such
rccdrds or inform ion _

60 An appro private khool and any component thereof:which,
with regard to an exceptional student who is enrolled or has been-enrolled
in the approved private, school as an approved placement student accord-
ing to the provisions of section 1376 of the Public School Code of 1949 (24
P S §131376) collects, maintains, or uses the exceptional student's edu-
cation records ,containing personally identifiable information or released.

ti
sucErccords or information..

(iii) The Department and any °component thereof, to the extent that
the-Department collects. maintain;, or uses an exceptional student% due
canon records containing personally identifiable information or releases
such rceOlds_orinformation -

04 The Scranton State Sehool for the Deaf and anyRimponent
thereof, to the extent that Scranton State School for, the Deaf collects.
maintains. dr uses an exceptional student's education records containing
personally identifiable information Jr releases such-records or information

Maintain Includes in its meaning: retain custody of
Personally Identifiable -L'. The information includes

(i) ;the name or a student 'or the name or any or the student's family ,
. . ,

members: . .
(n) the address of the student;
(iii) an identifying piece of Information such as the student'illephone

number or social security number. - -

(iv) a list of personal chlracteristics which would make-the student's

identity easily traceable by a person Who was not already familiar with the
student's identity: and

a (v) other information which would make the student's identity easily
traceable . .. . .

1 f
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Release The giving of access to or the allowance of inspection. transfer.

disclosure. or communication of any poran of a studenttclusation records
which includes in it personally identifiable information. the term also means
iclease to any person by any means

. Student` Any exceptional school age person or preschool pupil with re-
45ect to whom an educational agency maintains education records

(b) Edutalion retards plan fur students Each educetional
aienCy which ,maintains education records of exceptional stuslents shall de
velop a plan that contains policies and procedures for the collection. mantic-
name...release. and subsequent destruction of education records

(1) 'The plan shall reflect the relevant provisions of these §§341,6I --
341 70 of this title (relating to records) and shall be submitted to the De-
partment no later than December 30. 1978, for the approval of the Depart-
ment

.

(2) The plan 411 be updated or revised as is necessary Any upda7ed
reviled plan shall be submitted for the approval of the Department The sub,
mission shall be made prior p the start of the school year or as requested by
the Department
(c) Proletliun of unfideniiallifr Each agency shall pi tilet.l the cunfi .

denttaiity of education iccords containing personally identifiable allot meiicin
at 4.4iietion. storage. ielease. and demi uction stages of that information

Cross Reftrcuces

This section ited in 22 Pa Code 1141 61 trelaiins to student acl.as rights) 22 Pa Cole.
1341 65 (relatins to maintenance of records/. apd 22 Pa Code 1341 62 (relating to parent re
quest for amendment of records)

. §341.62. Parent-access rights:

(a) CumPliante zvliA parent request for (tas.' to re,urds Each educe
Ilona) agency, uport icquest of a patent. hall permit the parent ID inspect, is
view, or copy any education record relating to the exceptional child or children

that. paint when such record is collectebl, maintained, or used by the
agency t e

(l)' The agency shall 'blimp!), with the request within 30 days after the
request is received.

(2) When the request is made to a school district or an intermediate
unit. it ntust be complied with prior to a conference with the parent regard-
ing an individualized edttcation program and prior to a hearing relati7 to

366.16.44,2
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Identification. evaluation, or placement of a child.

(b) Scope or parent right of access. The right to inspect, review, or copy
education records under subsection (a).of this section Includes

(I) the right of a parent to request of and receive from the educational
agency a reasonable and concise explanation of Information contained in the
education records of the child. T

(2) the right of a parent to be provided, on request. with a copy Or all or
part of the question records of the child. and

(3) the right of a parent to designate a representative who will insp:ct.
(review, or copy the records.

Cost of copies If a parent request coma of education records from
an agency. the agency may charge thi parent a reasonablf cost wh(ch is not to
exceed the actual expense of the duct:lion. reprcductim, or photocopying:
however. no cost sal be charged to a rent which wotrA effectively prevent
the parent from inspecting and reviewing the record or records. No cost shall
be charged to a parent for the search for or retrieval of records.

(d) List of location!and types of records A ;Saran shall have the right
to bequest a list of both the location of the child education records collected.
maintained, ui utilized by the agency and the types Of education records re-
garding the child that the agency collects. maintains, or utilizes.

(e) Parent requests in writing At the discretion of the agency and fort
rification and records-keeping purposes only, ln agency may require all par-

e s to_put into writing

l) their requests to inspect. review, copy. or receive copies of education
records.

(2) their designation of a representative, and

(3) ...their requests, under subsection (di;of this section, for a list.

(f) Records on more than one child. If any education record includes in:
formation on more than one child, the parents of those children shall have the
right to inspect and review only the specific information relating to their child
or to be informed or that specific information.

(I) A parent'shail hive the right to 4py from oreccive a copy of an
education ,record °initially containing information on more than one child.

(2) Prior to the parent copyIntor receiving a copy of a record on more
than one child, the agency shall delete, remove, or obscure from the record
'6;4? copy all pirsonally iderittileble information concerning any child who
is not the child of such parent,

366.16.44.3

4

I.

111



lloomong boap1/4

22§ 341.63' ST70 \RDS

Cross Referncn

Pt, XVI

flus sauna cued a 22.Pa. Cede 1341 61 (relating to confidenttality of education records of
=motional students). 22 Pa Code 1)4( 63 ( bunco° student nett-meatus) and 22 Pa Code

1341 69 trels;Ing to prat request for amendin t of records)

§341.63. Studcpt assess rights.'"t
Whenever a student has attained 18 y

lion of postsecondary educatioo, the r
quired of the student's parent under tb
lating to records) shall thereafter p ly
student

Pus season curd in 22 Pa
excepts:cal students) and 22
records)

§341.64. Access record.

rs of age or is attending an institum
ts accordion to and the °onset( re-
§§341 61 341.70 of thisaitle (re-

be accorded to and required of the

erekes

e i)4t 6) aerating ru tonne:I:mm;(1y of edkatan records of
Code 1341 69 (relating to parent request fa amendment of

(a) Contents of access rerord Each agency shall keep a record of parties
who have obtained access to those education records of a student that contain
personally idenpfiable information and that are collected, maintained, or used
by the agency. The access record shall include the game of the party. the date
access was Virinind-the-plit-pany-was_allovitA .the
records.

(b) -Exceptions No record is required for the authorized employes of the
agency, the parents of the studcnt, or thole persons who have received parent

6.msent for access or mink and who have gained access to the education rec-
ordsords of the student.

(c) Parent right to inspect access records A parent all have the right

t inspect the access record kept for the education records of his child
List of persons authoilsed to have access. Each agency shall

maintain, for public inspection, a current list, of the names and positiOns of
those agents and employes of the agency who arc authorized by the agency to
have access to personally identifiable information. ,

(e) Inspection. The access record may be inspected,by the agency offi-
cials responsible for maintaining education records, the parcnt, and those State
and Federal educational officials responsible for monitoring the record keeping-

112
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procedures of theagency .
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Cross References
t .. '

2 . - .

This section coed in 22 N Cale 1341 61 (relatingyet-confidentiality of education records of
exceptional studet;u) 22 Pa Code 1341 63 (relating to student a jectserighis) and 22 Pa Code
041 69 (repting to parent request for amendment of 'coatis) t,. ,

. as' .

§341.65. Maintenance of records.

(a) . Rispunsible offitsat Each agency maintaininkeducation records on,,_
students shall &signet( an official who shall 6e responsible for insuring that
confidentiality policies and procedures established under §341 6Itb) of this ti-
tic (relating to confidentiality of education records of exceptional students) are
enforced and administered This official shall

(I) annually notify parents of the policies and procedures of the agency
regarding student education records and the rights of parents under both
Pennsylvania and Federal law concerning the confidentiality of education
records of exceptional students.

(2) develop a system of safeguards which will prifect the confidentiality
cif student records containing personally identifiable information at the point
of collection. kstorage

am m.

ease, and destruction of such records.storage.
vide g and instruction in the implementation of Federal/

cay.iccords policy lequirements.for all agency personnel who
student iccords containing personally identifiable informition,

p
State. and
collect of u
and

aeturc foLosialic inspection a current listing of the names and post
lions of those agents and employes of the agency who are authorized by fk

, agency to have access to student records containing personally identifiable
information .
(b) DC' 54 I' U44 Jon Destruction or records shall conform with the following

(I)' The agency shall inform the parents of a student when personally
identifiable information is no longer relevant to and necessary for the prow
sion of educational services to the student

(2) Upon the request of the parents. information no longer relevant to
and necessary for the provision of educational services to the student must be

'subjected to destruction by the...agency. however. a separate. written record

of a student's name, addrcss, phone number, grades, attendance records.

,classes attended. grade level 'completed, and year completed must 'be
.maintained for at least 100 years beyOnd the date the student attains the age
of 21

(38621) No 57 Jul 79
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(3) Except as is stated in paragraph (2) of this subsection. nothing in
this "lion shall be i.onstrued to mean aka an agency teiqiited to de$St uy

education records ,

(4) Pnor to the destruction of the information referred Co in paragraph
(2) of this subsection. the agency shall send written notification to die par-
ents which shall inform the parents of their to receive &copy of the rec-
ords to be destroyed Notification is not required for the agency's destruction
of extra copies of records maintained by the agency

(5) No agency shall destroy education records containing information
necessary for the education of a student who is enrolled or has been enrolled
in an education program operated by that agency

g(c) Maintenance pending request for release An agency shall continue
to maintain education records pending.

(I) a parent request to inspect, to have access to, or to release student
records to the parent or a parent-consented-to third party. or

(2) a request for mandatory release made pursuant to §341 67 of this ti-
tle (relating to relax of information)

11.

Cross References

This section 'cited is 22 Pi Code .5341 61 (relating to confidentiality of education records of
exceptional students). 22 Pa Code 5341 63 (relating to student access rights). and 22 Pa Code
1341 69 irelating to parent request for acncridnyvi of records)

§341.66. (Reserved].

Crone References

This section ated is 22 Pa Code 5341 6] [relating to confidentiality of education records of
clomp:nal students.) 22 Pa Code 5341 63 Irelatini to student access rights), and 22 Pa Code
5341 69 ((elating to parent request for amendment of records)

§341.67. Rckise of Information.

(a) Parental consent required. Written parental consent shall be 'ob-
by the agency before education rccords.containing personally identifia

b c information or personally identifiable information itself is released by the
agency to any party unless:

(I') such release is authorize y 20 U S C 11232g (1970) and 45
C.F.R. Part 99(1977); . .

I 3 62 LN0 jag 79
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(2) the information released is directory information and the release is
made under the ionditions specified in 1341.68 of this ink (relating to direc-
tory Information);

(3) the agency releasing the information or records is an approved pn-
vnte\school and 'the agency receiving the information or records is the sup

dent's school district of residence, the student's intermediate unit, or the
if the receiving agency has requested the information in order to

review, reevaluate, or monitor studenti' placements, educational progress, or
enrollment status at the approvecilinvate school, or to comply with reporting
requirements of the State or Federal government or in connection with its
audit of the school's use of school district, intermediate unit, State, or Fed-
eral funds; or

(4), the agency requesting the information or record is a school district
in which the student is enrolled or seeks to be enrolled.

* (b) Release explanation. If ander this section parental consent is re-
' quired for release of information, then prior to requesting consent, the releas-

ing agency shall provide the parent with a concise, written explanation, which
;hall include a general description of the information or record to bereleased,
the form of the release, the reason the release was requested, the party or
agency requesting the release, and the party or agency to which the release is
to be made. - ,

,(c) Mandatory release by approved private school. If an approved pri
vate schoolivequested hy either a student's school district of residence, a stu-
dent's intermediate unit, or the Department to release student education rec-
ords or'persolfatly identifying information from records of a student, then the
approved private school'shall comply with the request within seven days of its
receipt of the request.

(d) Mandatory release by all agencies. If a school district in -which a
student is enrolled or seeks to be enrolled requests that an agency release stu-
dent records or personally identifying information from records of On student,
the agency shall comply with the request within seven days Of its receipt of the
request.

Cross References in
IP"

This section ated.in 22 Pa Code 5341.61 (relating to confidentiality of education records of
vat:colonel students). 22 Pa ,Code 5)41 6).(relating to student access nghts)t 22 Pa. Code
5341 65 (relating to maintenance of recordsl. and 22 Pa Code 5341 69 (relating to parent re:
gnat for amendment of records).
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(a) Former itudent. An agency may, without parental consent. release
(-directory information from the education records of an individual no longer

enrolled in that agency '

(I) Personally identifiable information may be included in the directory
information relcasenri-der this subsection so long as the pers'onally identifi-
able information itsedialls within the categories included in the definition of
directory information.

(2) if..she individual reenrolls in the agency, any further release of
recjory infdrmaten by the afeno shall be accomplished in accordance with'
the provisions of subsection (b) of this section if those provisions had not
been satisfied during the period of previous enrollment

,(b) Present student. An agency may, without parental consent. release
personally identifiable information from the education records of a student
who enrolled in the agency if that information has been designated as directory
information under the procedures stated in subsection (c) of this section

(c) Designation of direct6ry information An agency which wishes to
designate directory information shall give public notice of

(I) the categories of personally identifiable information which the
agency has designated as directory information.

(2) the right of the parent of the student to refuse to permit thedeeig-

nation of airy or all of the categorics'of personally identifiable information
with respect to the student as directory information. and

(3) the fact that the parent of the student may prevent the relca,c by
the agency of personally identifiable information designated as dilatory
formation if, within 30 days of the publication of the public nonce, the par-
ent informs the agency in writing that such personally identifiable informa

lion is not to be designated as directory inforination with respect to that

student.

(d) Pub lic4iiion of public notice. The publication of the public notice un-
der subsection (c) of this section may be accomplished by mailing the notice to

the parent.

(c) Dual enrollment. For the purposes of this section. a student either en

rolled under the provisions of section 1376 of the Public School Code of 1949
(24 PS 113.1376) in an approved private school or enrolled in Scranton,
School for the Deaf shall be considered to be also enrolled in his school district

. of residence.

Ch. 341 SPECIAL. EDUCATION ,et

Cross it foliates

This section cited in 22 Pa Code 1341 6l (r
exception students). 22 Pa Code 1341 63 1
1341 67 trelating to release. or information) a
quest for amendment!! records)

. 22 § 341.69
I

s

Eating to ...ontidentialit) of education records of
claims to studenl access rights). 22 Pi Code

22 Pa. Code 1341 69 (relating to parent re.

§341.69. Nrent request for amends nt of records." /
(a) Request to amend A parent ho klieves that information in educa%

lion records collected? maintained,-or sed under these §§341.6I ft-- 341.70 of
this title (relating to records) is inac.c rate or muleOil-1g or viorates the 01.
vacy or other rights of the child may r ..ueSt the agency *hid maintains the
information to amend the information.

(I) Al its discretion. the agency may require that a parent request for
amendment of an education record be made in writing anci contain a brief
statement which specifics the records to be amended and the reason that
amendmiht is requested

(2) The agency shall decide whether -to amend the information in ac-
cordance with the .request of the parent within 45 days after receipt by are
agency of the request to amend

(3) If the agency decides to refuse to amend the information in accord.
, ante with 1.14, request of the parent. the agency shall inform the parent in

writing .of both the refusal and the specific reasons for the refusal and sh;11
notify the parent in wining-o(the right to request and receive a hearing un:
der subsection (b) of this section .

(b) Records hearing The agency shall. on parent requ est.. provide the
parent with an opportunity for a hearing to challenge information in education
records if the parent alleges that such infoi1114U011 is inaccurate, misleading or
othei wise in violation of the pi ivacy or otha Tight. of the child The hearing
shall be conducted according to the following provisions .

(1)" The healing shall be held at a mutually agi cod upon time and place
witrhen.int30 days aftei the agency receives the request for a hearing from the
parent. .

(2) The parent shall be notified in writing of the datc, place. anti time
of the hearing. no later than five days in advance of the hearing

(3) The hearing shall be conducted by a party who dots not have a di.
rat interest in the outcome of the hearing.

(4) The party conducting the hearing may be an official of the educa
tional agency.

(5) The parent Shall be afforded a full and fair opportunity to present
evidence relevant to the issues in subsectiono(a) of this section.

(38625) No. 57 Jul 79
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-(6) The parent may..it the hearing, -be assisted or represented N per.
sons of his choice and at his own expense, such persons may ini.ludc regal
counsel

(c) Decision after hearing The agency shall.roder a writteri desision. on
,.) the issues presented at the tearing and shall render such decision within 30

days after the conclusion of the hearing The decision shall be based solely
upon evidence presented at the hearing and shall include a summary of the evi.
dente and the reason for the decision

(d) Decision to amend. If. as a result of the hearing, the agency decides
that the information is-inaccurate ,misicading,or_othemisein_iolation of ahe

privacy or seated rights of students, it shall amend the education record> ac.
cordingiy and so inform the parent in writing

(c) Decision nor'° amend If. as a result 01 ihs hsaiing, the agsnsy de-
cides that the information is not inaccurate. misleading. or otherwise in viola.
Lion of the privacy or other rights of students, it shall inform the parent of his
right to place in the eclu,ratton record of the student a statement which sets
forth the written comments of the parent upon the information in the educa-
tion records or reasons for disagreeing w ith the &Astons of the agency. or both,
written, error and reason;/.

s .

(1) The statement of the parent shall be appended by the ageriCy to the
education records so long asthe record or the contested portion thereof is
maintained by the agency.

(2) If the education records of the student or the contested portion
thereof is released by th5,agency to any party. the statement of the parent
shall also be released teethe party

(f) Meetings not prohibited Nothing in this section shall be interpreted
to mean that the parent and the agency may not. by mutual agreement, meet
prior to either a parent request for a hearing or the hearing itself in order to
discuss the concerns of the parent regarding the accuracy of the records of the
student.

Cross References

Itur section cited in 22 Pa (ode,1341 61 trOallos IQ 4.0rifidtrittAllt) of sdu4..tion reords of
excepta1 stuckaAs). and 22 Pa Code 1341 63 (relating to student access sights)

§341.70. Reserved].
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Cross References

...

This section citcd.in 22 Pa Code 1,341 61 (relating to con identialit) of cst Ration records of
exceptional students). 22 Pa Code 1341 63 (relating to studs I access.rights) and 22 Pa Code
i34! 69 (relating to parent request for amendment of record. . .% '

%,

BUI3GET

§341.71. gpecial-cducation budgets.

(a) Preparation Each intermediate unit sha
Junction with its component school districts. a bud
slat education programs and services

Forms The budgets shall be prepared on udgct forms Nhich cntifi
the costs of intermediate unit special education pr grains and the viol= costs,
of school district special education programs For this purpose, average4claily
rriembership shall be calculated and reported as foil W5.

II) Equivalent full-time Average Daily M bership (V T /ADM) in
speech and language itinerant service shall be C3 culaled and reported in ac
cordance with section 2509 of the PublirSchool ode of 1949 (24 PS. §25-
2509)

(2) EquivIent full-time Average Daily Me bership (EPT/ADM) for
all other "itinclant service" shall befolir

(3) Equivalent full-time Averile Daily Me bership (EFT/ADM) Air
all resource rooms shall be six.

prepare
the

annuall . in cow
t on Of spe-

(4) Equivalent full-time Average Daily MeMbership (EFT/ADM) for
part-time and full-time special education classes shall be the ;Amber of per-

sons assigned multiplied by the percentage of ill in special education.

(s) Submission Prior to funding, each intermediate unit budget shall be
submitted to thepepartment of Education. Divisior of Special Education. The
Division will review budget submissions to insure that reqpw,ted program
funding is reasonable and consistent with t intermediate unit plan for the op-
eration of special education programs a mikes.

(d) Approval. A budget will approved When the fund resti,est is reason-
able and conforms to the Intermediate unit plan for hc operation pf special cd-

119;

(3$627) No. 57 Jul

4

366,16.44.11



4

41'

4.

Ch: 341 SPECIAL EDUCATION 22 § 341.91
,

ucation programs.
. (e) Disapproval. The Secretary of Education may disapprove a budget or, . .. a line kern in i budget it, after consultatur with the Division of SpecialEdu'

O cat cation, the'Secretary determines that the request for funding is not reasonable
or not consistent with the Intermediate unit plan fOr the operation of special

, "'JOS education programs and services.t' Pl
1

(1) ,Prior to disapproval, appropriate Department personnel will discuss,.

the budget and the plan with the appropriate school district and intermedi
. .

7. .4. ate unit personnel. .
(2) If a budget or a line item in a budget is disapproved, the Werraedi-

ate unit shall be entitled to a notice and a hearing in accordance with the
Administrative Agency Law (71 PS. H1710.1-1710.51) and 1 Pa. Code,
Part II (relating to general rules of administration and procedure).

.

tt*

EXCLUSION

4 / 4'

/ d

§341.91, Disciplinary exclusions of certain luindltapped students from. special education placement. '
.../," .0

(a) Definitions. The following Words and terms, when used in this sec-
. tion, shall have the following meanings, unless the conerixt clearly indicates.

otherwise:
. (1) Educational agency =A school district, an intermediate unitsof

Imo St an approved private Awl. 'V .
.

(2) Ex-elusion A suspension, expulsion. disenrollment, or transfer ' k
of a student by an educational aiency from the schpol in which the student

,.. . . Is in attendance for a violation of established school rules and law dealing
with student conduct, as outlined in Chapter 12 of this title (relating to $1,31
dents).

(b) Due process hearing required. A due proems hearing shall be re-
quired in the following circumstances:

(I) Change In educational placement. If an 'eaucatidnal agency c.x-

. eludes a student who is either socially and emotionally disturbed or learning
disabled from a program of special education and if this exclusion exceeds or
ha% been proposed to exceed ten days. then This exclusion constitutes a
change in educational placement or status..., Such an exclusion nrecinot,,/-

^-""
thtlzfno:tei:rcrorillfplihed'e teh.process procedures se t forth in this su ion:

. . . (2) School districtinitiated due proce ss procedures. Before an edu
cational agency can exclude or propose to exclude, for more than ten days, a

I: al r.

4

4. if (3P5i8) No. 57.1u1.')9 Cepyrten 1111,4ClermerLreltii el Preespleeie (35175) No. 54 Jinn,,. ,
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22i 341.91.1. STANDARDS Pt. XVI

student who either is socially and emotionally disturbed or is learning disa-
bled from a program of special education, the educational agbicy must fol-
low the procedures set forth in 313.32 of this title (relating to school district
initiated due process procedures). This means, among other things, that the
district must provide the parents of the student with notice, the opportunity
for i special education due pieces.: hearing ;and spch other rights as are out-
lined in that section.

) Parerwiniitgied due process procedures. If an educational agency
either excludes or proposes to exclude a socially and emotionally disturbed
or 'earning disabled student from a program of special education for a pe-
riod exceeding ten days. the parents of the student hall have the right to re-
quest a due process hearing, pprsuant to 413.31 of this title (relating to op-
portunity for due process procedure), in order to contest such exclusion ori"
proposed excluslon.

(4) Exclusions of tin days or less. Nothing in this seetilin shall be tn
terpreted to mean that existing due process or hearing procedures, under
other sections of this title, dealing with exclusions of ten days or less are in
any yay superseded by this section.

(c) Approved private schools. Applieved private schools shall conform .
with the following:

(1) An approved private school which proposes to exclude a student in
the circumstances stated in subsection (b) of this section shall inform both'
the parents of the student andschool district of the proposal.

(2) Upon receipt of a notice from an .approved private school that it
proposes to exclude, for more than ten days, a student who either is socially
and emotionally disturbed or is learning disabled, tie school district of rem-

. dente shall initiate the procedures outlined in *13.32 of this title (relating to
,,;iehool district initiated due process procedures).

(3) Nothing in this section shall be interpreted to mean that any other
section of this title dealing with the disenrollment, suspension, orexpulsion
of a handicaiiped studept from an approved private school is hereby super-
seded by this section.

Sauce

The Provisions of ad 1341 91 adop'ted April 14, 197t. t Pa 11. 1102.

(311762 No A 40.79
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COOMACireffiALTH or 214WILVAN to

August 30, 1978 ,

,
. .,

luSpeaiiions and Exclusions of Exceptional
'School -Aged Persops e

4 .

, .

Chief Scboollikeinistritors
. .

TOI IntetOdiate Unit Executive Directors,/
Directors of Special EdUCation
Elementary. and Secondary'Principals :

44.641s4Lr-
Gary j.Okktich, Director de0,
Zurlau.of Special Education

Followikg are re quirements for suspensions and exclusions of excep-

tional school-aged persons. This replaces requirements listed in BEC

ar Part V. --
T.---1 .

. .
.. At a

4 I. MENTALLY RETARDgD
6 .

Attorney General Opinion 35-73',Ahe Consent Agreement and 313.62(2),
Ps. Code, indicate that a suspension of a mentally retarded person for

any length of time is a change in educational assignment, requiring notice
snd provision of the opportunity for a due process hearing asoutlined_in
111.32, Chapter 13, 22 Pa. Code. Therefore, the school district must issue
the due process notice to the parent and receive parental approval prior to

. ,a suspension, or any other change,in assignment of a qpntally retarded per-

.-, son.

Under certain circumstances, the Bureau of Special Education may approve

. suspensions, exclusions or interim changes of assignment for the mentally

retarded. If such approval is granted, the school district must still give,
the paient notice and the opportunity for a hearing. Requests for approval

of exclusions of more than 10 days must be in writing.

.
r Criteria

.

for Submitting Requests to the
..

Y Bureau of Special Education
, .

A school dihrict may request approval for the suspensiop,of a mentally ...

-..< person if: t-,......, .

.

.

1,

Paiental consent to the suspension could not be obtained,
because the school official:

5.1 1..

was unable to contact the parent in ordpr to inform
him/her 0 the proposed suspension; or

1/4

2. informed the parent of the proposed suspension and
the parent requested a hearilig and refused to grant
pqmission for an interim suspension penOing the

hearing-itself.

10

123 .r



. ti'

_ r

I S

-

B) The student's continued presence in''school presents
,a danger to himself/herself or to others. Examples of

''such emergency situations are;

,
1. ')physical assault, or threatened assault on a

teacher, or another student,

2. action of a criminal nature takimulace on sch-ool
property,

3. continuous disruptive conduct which undermines
clasiroom or school discipline and which the
school has attempted, but failed to control; .6

's

Suspensions of the mentally retarded which are not of an emergency
nature are not, to be approved by this Bureau; The school district 9ust
gollow the due process procedures (gIve the paivnt notice and opportunity

for a due process hearing) prioi to suspension. The district will have '

no obligation to call this Bureau. .

.

II SOCIALLY AND EMOTIONALLY D ISTURBED AND BRAIN INJURED/LEARNING DISABLED

,

To,ekclude any socially and emotiodally disturbed;and/or brain,im-'
jGred or learning disabled student for more than 10 days ($341.90, Chapter
Nel, 22 Pa'.Code), notice and opportunity for a special, education duh,pro-

ceqs hearing mist be given and parenEal,permission must be obtained. To

suspend such students for 1 to 10 days the procedures outlined in Chapter '

12, 22 Pa. Coder Student jtights and Responsibilities are to be followed,
. /

. Criteria for Submitting Requests to the
Bureau of Special Education

,
The Bureau of Special Education may approve an exclusion fdr more than

10 days of such a student. Approval for an exclusion may only be granted

under lie circumstances listed for the mentally retarded. Requests foi

approval of exclusions of more than 10 days must be in writing.'

III. OTHER'EXCEPTI(INAL Erwre-..
..

, _

.

Suspensions and exclusions of other exceptional schoo =aged persons

(physically handicapped, hearing impaired, visually handicapped, speech and

language impaired, and gifted and talented) are to be handled according to

procedures outlined in Chapter 12, 22 Pa. Code, Student Rights and Responsi-

bilities.

12i
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Direct request for information or approval -to: )

Linda D. O'Connor
Right to Education Adviser
Division of Regional Review
Bureau a Specia Education
Pennsylvania Department of Education
7th Floor, 333 Market Street
Harrisburg, PA 17126
Phone: 717-787-4714

In her absence calls or requests will be givcrt to:

Uri E. Thornton
Chief
Division of Regional Review

William F. Ohrtan
Chief -

4

Division of Policy, Liaison and Resource

Mvagement

Elaine E: Gilvear
Chief
Division of Federal Programs and Special

Prolecis

Samuel Bahore
1

Division of Planning and Auditing

I

1

12z)
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SEPTEMBER 1980
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PR - Predchool

K Kindergarten

E - Elementary.---

S - Secondary

UN Ungrad6

RES - Residential
. 7 - Full week
5 - Not weekend

CI

I

'

I

LEGEND

BL

'..-

Blind

BD Brain Damaged

CP Cerebral Palsy

DF - Deaf

MD Muscular Dystrophy.

SED - Socially and
Emotionally' 4isturbed

MR Mentally Retarded

a

A

.1.

4
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Under 51376-1377 of the Sobool Laws of Pennsylvania, 1949, as
amended, the Commonwealth may provide financial assistance to aproved
private schools foecosts,of tuition for certain exceptional persons.
For persons from the ages of '2'to 6 years, the costs are borne by the

state. For persons from the ages-of 6 to 21 years, costs are borne 80
percent by the state and 20 percent the school district of residence
of the student's parent/legal guar tan.

Exceptional persons enrolled in approved private schools are those
who may be blind or deaf, cerebral palsied, brain damaged, muscular
dystrophic, mentally retarded, or socially and emotionally dtbturbed.
All enrollments of such persons must have the approval of the Department

' of Education.

An approveeprfvate school is a private school licensed by the
State Board of Private Academic Schools where the specific special .

education program for certain exceptional handicapped persons is apptoved
by the Secretary of Education, through the Bureau of Special Education,
and is thereby eligible to receive payments forTuition, or tuition
board and lodging, from school district and /or Commonwealth funds.'

11
Maximum amounts payable for costs of tuition or tuition board and

lodging, are established by Scttions 1376-1377 of th% School Laws, as
amended.

at,

Tuition and /or tuition, board and lodging payments for the as-1
signment of an exceptional child in an appropriate program in an approvdd
private school will be made by the State only as of thee date of Department
of Education approval of the child's enrollment in that program.

When parents choose to enroll their exceptional Child in an approved
private school prior to department approval,of that enrollment, tie cost
or tuition and/ot tuition, board and lodging will not be paid bythe
state.

No private institution receiving payment in accordaiice with.this
section shall impose any charge on the student and/orparents,who are
Pennsylvania approved reimbursable residents for a program of special
education and board and lodging appropriate to the child's needs; except
that charges for programs not part of the normal school year may be made
as per the standards contained in 22 Pa. Code 5171.11 et Am.

All data herein relates to approved private schools situated in
Pennsylvania. In rare instances, an out-of-state school offering a_
highly specialized eduational program for persons with severe multi-
handicaps may be approved for enrollment of individual Pennsylvania
persons when it is recognized by appropFiate host-state licensing
auyfiority as a school for handicapped persona and has an educational
pr gram suitable for the type of persons for whom state funds most be

expended. Parents and/or legal guardians are cautioned that any placement
in an approved private schobi, in or out-of-state, must be recommended

12 f..)

S.

t
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by the school district of.iellidence and intermediate unit

aid for tuition
and approved

orby the Department of Education before state financial
tuition, board and lodging*ill be granted. Children must be assigned
to an appropriate program;

meets
is a program of special education for ,

exceptional persons which meets their individual needs.
. ,

For a partial list of 'available out-of-state schools, contact
Dr. George W. Severna, Jr., at 717-783-6909. .

I. 1

1.
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Program

r
Facilitiis

1 Available

Admission
Approved Private School Annexed X, BD CP OF MD MR SED DAY RES Age Grades

Activity and Development Cedter for
Children and Youth
5244 Clarwin Avtnue
Pittsburgh, PA 15229 /

Telephone: 412-931-7404
,

.

No
)

X

,

X 4.7-18

-

K-12 Un

--

Ashbourne School ,

.

Ashbourne Road and Park Avenue
Elkins Park, PA 19117

Telephone: 2152635-525
.......

No
(

i X

,

K

.

.

/

.

X

.

it

X

X X

:
X

r

5-21

.

,

-

2-21

'

4K-12 Un

PR -
X,-12 Un

The Gertrude A. Barter C nter
for Exceptional Children and Adults ',
136 East Avenue,
Erie, PA 16507 v

1

TelePhone: 814-453-7661
No

.

X'.

.

Benchmark School -

2107 North Providence Road
Media, PA 19063 v

;Telephone: 215-565-3741 -.*

No

X
.

.._

/

X X 6-14 . K-12
.

Bridge School .

8400 Pine Road
Philadelphia, PA/ 19111

/

Telephone: 217 432-5000
No

. .

.

, .

.

X

.

/

X

..

13-17

r

Un
--

130
Pagel

131



Approved Private SchoOl

_Septennial School
Lehigh University
Duh Drive
Bethlehem, PA 18015

Telephone: 215-861-3000

erogram Facilities
Available

t.AnnexjesBL BD CP DF MD MR SED DAY RES

No

)C . X

Admission
Age

2-18

Grades'.

PR-12

Child Development Center,
1605 West Hain Street
Norristown, PA 19403

Telephone: 215-539-6600

X

No

)C X 2-8

Craig Rouse-Technoma Workshop
North Negley-Avinue-----

Pittsburgh, PA 15206

Telephone: 412361-2801
c-rD No

X X 6-18

PR
K-P-E

Davidson School
111 Elwyn Road,

Elwyn,,EA 19063
No

Telephones 215-566-8800

)C )C )C. 5

L

3-21 PR -12 Ut

Delta School
Suite 40p, 1950-Street Road
Cornwell Heights, PA 19020

Telephone: 215-612-5900
Annex
Delta School - Woodhaven4Rd.
Ottaville 132
Newtown

3

)C )C )C BD ,4-21

SED 4-16
PR-12 Ut .0

SED -PR -1

133
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o o e e

Aogram
. ,

-Facilities

Available'
.

BL BD CP DF HD HR SED DAY .RES Age Grades

. .

DePaul Institute .

Castlegaie Avenue y .. . .

tttsburgh, PA' 15226
-

Telephone:' 412-561-4848

.

.

No .

.

1

X

,

.

g
.

X

,

e

,

.

6

tr
- k"

,N.

'

PR-10 Un

.

: # "
.,

The Devereux School
Devon, PA 19333
Attn: Devereux DAy School t-

. .

Telephone: .215-687-3000

.

1

tr
lio6

0

A

X

.

1..

.

41(

%

,

0

I

; .

i

.:,

°
X .?,,

.

X A 7

9

Ask.

BD 5-18
SED 6=1,8

.

--_,

1.-12

.1712 Un

.

eter Seal Soci4O for Crippled Children

In

- ,

d Adults of Allegheny County ,

0 Seventh Street
Pittsburgh, PA 15222

Telephone: 412-281-7244 .-
.

Aftelet .

.

a.

7

-

-

.4r

.

.

'

x

X

.

X

.

.

.

t

)

X
A

.

,

.

,

,

.

.

X

_

.

.

T0-

.

A

2-8

d

.

.

.

.

.

PR-2

-

.

.

.

9
. .

--1.---

-

-

.
d

,

Beulah Presbyterian Church .

Pleasant Hills Community -

Presbyterian Church
% .

Westminster Presbyterian Church 4
St. John's Luttierin Church
Northmont Presbyterian Church
Northgat' Bible Baptist Church

.

t

I-

135 Page 3
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Program Facilities
Available

CP DF MD MR SED DAY RES - Grades

Easter Seal School Mile.)
Easter Seal School for
Handicapped Children

3975 Conshohocken Avenue
Philadelphia, PA 19131

Telephone; 215-879-1000

.

Annex

2

X

.

J

X X

i

.

.

. .

,

X

-

c

.

.

.

.

.

.

2-8

,e

/

4

_

.

PR-K
.

4

.

' -

. .

.

. t

. .

.

Bucks County Easter Seal School
fgy Handicapped Children

Levittown, PA

Montgomery County Easter Seal
. School for Handicapped Children,
'Lansdale, PA

.....

George Crothers Memorial School
P. O. Box 2051
Aston, PA 19014

Telephone: .215-872-8848-
No

%

X X

.

N

.

.

.

X

. .

-

2-16 ,,, PR-K-P-E

% ,

.

Green Tree School
143 West Walnut Lane
Philadelphia, PA 19144 .

Telephone: 215-844-2324' '

No
-..

X'

.

.....

'''

'

X X

.

4-16

.

,

PR-En
...,

. .

.91,

1 3.6

1116 SONOMA

e
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Approyed Private' Schools

Highland School
44 Highland Avenue
Bethel Park, PA 15102

Telephone: 412-833-0050
Annex .

Upper St. Clair

'Program Facilities
Available

Admission

Annexes BL BD CP DF MD MR SED DAY RES Age

1

I

X X 6-18

Grades

1-12

I

Home for Crippled Children
1426 Denniston Avenue
Pittsburgh, PA 15217

No
Telephone:` 412-521-9000

X X-

' r
2-21

Home of .the Merciful Saviour for
Crippled Children
4400 Baltimore Avenue
Philadelphia, PA 19104

No
Telephone: 215-222-2566

X X

The Lafayette School
5800 North-Marvine Street
Philadelphia, PA 19141

Telephone:, 215-548-7200

No

X X

7 2-12

4-21

PRrS

PR-E

K-12

Main Line Day School.
College- Avenue and. Darby Road

Haverford, FA. 19041
No

Telephone: 215-649-7190

X X 6-21 1-12

138
a.

Page 5



ApproVed Private Schools

Program

-1114.-0

Facilities
Available

Annexes BL BD CP DF MD MR SED DAY RES e Grades

rtin Luther School
S ver Springs

X X 6-13 1-8 Un

T hip Line Road
P1 uth Meeting, PA 19462

Telephone: 215-825-4440
. No

..-

_

-

,

../

-

.

Ile Melmark School.
Wayland. Road

Bervyn,'PA 19312
.

Telephone: 215 -353- 1726

X

,,

.

''' r
.

X
.

-

7 4-21

.

.

$

Un
--..,

.

. .

.

Overbrook School for the Blind
64th Street and Malvern Avedue
Philadelphia, PA 19151

.
4

Telephone: 215-877-0313
,

No

$

) X
.

.

/

---

.).
,...

X

.

7 2-21

,

.

PR-12
PDE does
pay suit

foreleg

Pace School
100 South Beatty Street
Pittsburgh, Pik 15206 ,

Telephond: 412-444-1111
.

\

°

t

No

/

X
.

I
.

,

%
.

X F

$

6-14 K-E

Parkway Day School
130 West Schoolhouse Lane
Philadelphia, P4 19144

Telephone: 215-848-9800
%

...-e"

No

X

.

.

0-
X X BD 4.7-14

SED 4.7-21

-

BD K -2 Un

SED K-S

C'

I

r\ Page 6
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Program Facilities
Available

Mit SED DAY RES e Grades-r,

The Pathway School
Box 18

.

Audubon, PA 19407

Telephone: 215-277-0660

.
.

No

.

X

'

- ,

met4

.

_..,

X

.

....

7 ' 5-14 K-12

The Pennsylvania School for the Deaf
7500. Germantown Avenue
Philadelphia, PA. 19119

.

Telephone: 215-247-9700

0
No

.

e

X

.

...

..-

X

.

5 - 2-21

,

.

A

PR-12

.

PressJy Ridge School
530'K ?shall Avenue ,

Pittsbtirgh, PA 15214

Telephone: .412-121-6995

Annex .

1

,

X

ti

.

X

'V

,

.

'

.

5-17

..

...4

K-S

A
St..Maretor Mary School Building
807 Beaver Grade Road
Coraopolis', P1 -15108

1

,toyer-Gr9aves School for Blind

1123 South Valley Road
Paoli, PA 19301

Telephone: -.._715 -644 -1810 ,

,

No

X

.

o

.

,

I

.

I

"...

7

.

'4.7-20

-.,

0

.

,

K-12

a

9
143
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Approved PrivIte Schools

Program Facilities.
, Available

Annexes BL BD CP DF MD 44R SED DAY RES Age

- -0111M

a-

Grades
,

St. Christopher's Hospital
Nursery Schools

2600 North FifthStreet
ghiladelphia,PA 19133

Telephone: ,215 -427 -5498

Annex

1

..-

I

.

.
X

.

....

.

'

,
X X

r

.

X DF 21/2-5

BD 3-5

.

PR -K

_

\

.

mk,

J9
,

CP 3-5

,

2661 NorttiLAwrelite Street
Philadelp a, PA 19133 .

The Scranton State School for.the Deaf
1800'North Washington Avenue ._-_,

Scranton, PA 18509

Telephone: 717-961-4040
e.

No

1

.

.

X X 5 2-21

'

,

' PR-14

.

.

The Summit School .

2140 Trenton Road
Levittown, PA 19056

Annex,

.

1 %

...\

,

.

_---

X

4

.

.

.

,

. .

'

X

..d

.

4-21

44

PR -S

1732 Woodbourne Road
Levittown, PA

Telephone: 215-946-4868

Timothy School
625 Montgomery Avenue
Brripl!r, PA 19010

Telephon 5-525-7101
No

.....

...--....

. .
-

i

X X
.

,

3-8

-

PR-K 0n-

145
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Program Facilities
Available

Approved,Private Schools I Annexes

.

BL- BD CP DP MD MR SED DAY RES 'Age Grade

.

Valley Day chool
1666 Edgew od Road

jPYardley, Pi 19067

Telephone1 215-493-3628

.

No

.

X

.

.

.

.

X

t

. 2-14 PR-E

The yanguard School
Box 730 C

Paoli, PA 19301 Ilk
,

I i- -.. ., _

Telephone: 215-647-3993

I

4)

1

No

i

__

X

-

X X

N,

6-18 1-12

SO

D. T. Watson Rehabilitation
1

i

Hosp %tal for.Children I

'Camp Meeting Road i

Sewickley, PA 15143 -

Telephond: 412-741-9500 1

'

..
.

c

No .

-

-

X X
a
X

.

.

..*

X .7

.

3-21

.

. ,

.

PR-S
1

t

I

Western Pennsylvania School A.
Blind Children
201 North Bellefield Avenue .

Pittsburgh, PA 15213
II

Telephone: 412-621-0100 1

No

.

X

.

.

1
I .

.

.

.

X

.

5 2-21

.

PR-12-UN

Western Pennsylvania School
for the Deaf

300 East Swissvale Avenue
Pittsburgh, PA 15218 ,

,

Telephone: 412-371-7000

,

No '

--

.

X

0

.

X 5

.

2-21

.

p

..,

1 PR-12

"

146 (---
. ,

__
. 4";
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?.Approved iivi.te Schools

Program
V

Facilities
Available

Annexes BL BD CP DF MD MR SED DAY RES A e Grades

ill o

The WOods Schools ,

1..,,andhorne, ZA 19047
.

_.
..

TelephOnelr _215-757-3731
or 4

. .

No

1 , .

.

X

.

.

ih

.

. .-

. -ft

.

X

'

.
7 4.7-21 .

.

K -12

t

.

Wordsliortt Academy

PenpsylUania Avenue and Camp Hill Road
Fort Whshingkon, PA 19034 .

. '

Telephone: 2454643-5400

- '

..

No
'

.

.

X

.

:-

_

.

.

.0

.

X X

.

.

t

5-
r`

.

3-21

-

--.?

PR-12 Un

It

'I

. .

-

We

ti

AV.

1

I

4

4

;
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Ff ,BASIC EDUCATION CIRCULAR
L., COMMONWEALTH OF PENNSYLVANIA DEPARTMIN r OF EDUCATION

3-80

SUBJECT: Due Process Procedures for Exceptional
School-Aged Persons

'
TO: Pennsylvania School Administrators k

FROM: Ronald H. Lewi
Commissioner for Basic Education

Datoissued March 1, 1980

The attached Due process Procedures for all exceptional school-aged

persons replace those ()alined in BEC 42-77 dated September 30; 1977,

located in Volume 14 of the Pennsylvania Basic Education Laws, Regulations,

Standards and Circulars, pages 14-11 to 14-126.

These procedures have been r sed to improve and simplify commu-

nication. This revision is a ult of working knowledge gained from

several years of experience with SEC 42-747 including local eduution

agency input. These procedures incorporate the requirements of-the
State Board Special Education Regulations (22 Pa. Code Ch. 13), PDE

Speciil Education Stan4ards (22 Pa. Code Ch. 341) and the requirements

of the federal regulations for,the Education of All Handicapped Children

Act (45 CFR f121a.500476).

Major changes are:

1. The material id the notices has been presented in a concise

.fashion.and has been typeset.

2. The individualized portion of the Ngt/Ce,of Recommended Assign-

ment has been reduced to one page with an attachment. The
three pages outlining parent rights may serve the dual function

of notice to,parents and geneial information regarding due

process procedures.

04

3. The section on parent initiated procedures has been ,c1rified.

4. The priority order of assignment has been deleted. A list of

placementoptions'considersd and the reasons these alternatives

were not recommended must be included in the Notice by written

attachment. P4

5. The section on procedures for Speech and Language Impaired has

been clarified.
4

/

This BEC should be included in the IDE pubhcation cowed, Pennsylvailiatasic Education

Laws, Regulations, Standards and Circular. The placement nrionnalion is provided below
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6. Requirements Concerning 1305 and 1306 placements have been
changed to simplify local education agency involvement.

Included are.dge process procedural requirements for:

'.1. Request for Permission to Evaluate.

2. Notice of Intent to Reevaluate.,

3. Notice that Student is not Exceptional.

4. 'Request for Parent Participation in an IEP Planning Meeting.
.

5. Notice of RecomAended Assil&ment (Exhibit I).
.

6. Pre=heSring Conference Report (Exhibit II).

7. Parent Initiated Due Procesp (Exhibit III).

4.

8. lotice of,Rdcommended Speech a9t Language Program (Exhibit IV).

9. Responsibility f6r Residents and NOfiresidents.

If you have a supply of forms outlined in SEC 2-77, you may use
them. -towever, begin to use the attached forms no later than July 1,
1980.

Please address questions/hearing requests to:
.. , v

1 .7 . Liada D. O'Connor ,

C
, . Right to EducationAdviser

Division of Regional Review
B reau of Spedial Education

V

4

nnsylvanka,D9partment of Education
33.Market. Street

arrisburg, PA. 12126
717-787-4714

a

o 4 4

4 _A
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-
1. REQUEST FOR PERMISSION TO EVALUATE

Prior to conducting an initial individual evaluation of a student, written permission must be obtaihed from the
parent/guardian, surrogate parent, or student, whichever is appropriate.* This procedure dog's not apply to
re-evaluation, group screening, or review of the student's exrsting psycho,educationa) records, reports and
diamostic evaluations. 22 Pa. Code 1341.12 requires written notice** which states.

A, The person has been referred for evaluation.

B. The basis upon which the.reiferral was made.

C. The parent has the right to inspeCtand review allprel ant school records about his or her child.

.-
D. The procedures and specific types of tests which wi be used rn the evaluation and the appioximate dates

of such procedures.

E. The right of the parent to meet with a public school psychologist to discuss the referral and proposed
evaluation procedures.

F. The right of the parent to object to the evaluation and requeit a hearing in accordance with 22 Pe. Code
Chapter-1;143.32 (relating to school district due process procedures).

G. The right of the parent to give or withhold his or her consent to the evaluation.

If the parent does not give consent, the school district should arrange a conference to discuss the proposed
evaluation. If, following the conference, the parent does not give consent, the school district may request a
healing through the Penn's-y.ivania Department of Education to determine whether the student mar be evaivateo
without parent consent. In order to request such a hearing, the sChool district is to forward to the Bureau of
Special Educatitm a letter requesting a hearing, a copy of the notice given to the parent, and documentation of
efforts taken to obtain consent.

.

Sample formats for the following are found Jri Guidelines developed by the Buieau of Special Education, National
Learning Resource Center of Pennsylvania (NLRC/P).

1. Request for Permission to Evaluate,
2. Notide of Intent to ReEvaluate,
3. Notice that Student is not Exceptional,
4, Request for Parent Parti'Cipation in an ,EP Planning Meeting,
5. Alternative placement op ns considered,

After this point, "parent' will include reference to parent/guardian, surrogate parent or student, whichever is
appropriate. ,

p.

Notice is to be in the language br node of communication normally used by-the person to whom ovine is being
given:

2. NOTICE OF INTENT TO REEVALUAlfre

Prior to conducting a reevaluation of a student who is receiving special education, or prioi to evaluating a student
at the request of a parent, written notice is to be given to the parent. This notice is for informational purposes,
and is to state:

A. That a reevaluation/evaluation at parent request is to bit conducted,

B. The approximate date end type of reevaluation/evaluation.

14 140C
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3. NOTICE THAT STUDENT IS NOT EXQEPTIONN.'

review and interpretation of data collected from evaluation result in the conclusion that the student is not

exc oral, written notice of this is to be sent to the parent 22 Pa. Code 5341.12 requires that the notice inform

firthe parent of his/her right to:
ti

A. Review all data collected on thi student,

V

B. kicitJest a conferbnce in accordance with 22 Pa. Code 513.32 (relating to due process),

C. Request a hearing on the recommepdation in accordance-with 22 Pa. Code 613.32 (relating todue process)

4. REQUEST FOR PARENT PARTICIPATION: IN AN INDIVIDUALIZED EDUCATION
PROGRAM (IEP) PLANNING MEETING

. .

When review and interpretation of data collected from evaluation _result In identification e!,f the student as
exceptional and in need of special education, an Individualized Education FrOgrarn (IEP) is to be developed, 22

Pa. Code 6341.12 requires the parent be notified in writing that the school district
.

O , .. , *
..

P 6 C a 1 I 1

A. Has identified the student as exceptional and is recommending special education, and
. - A

B. Will arrange a meeting at a mutually convenient, time for Te.parent to participate in developing an

Individualized Education Program (IEP).

22 Pa. Code 5341.15 and 5341.16 specify what is to be included in the individualized Education Program, who i

to attend the program piannirfg meeting and details of obtaining parent participation in the program planning'

.... meeting. 4
.

The Individualized Education Program is to be developere the NOTICE OF RECOMMENDED
ASSIGNMENT (due process notice) is issued.

P
The IEP is to.he reviewed at 'least once each year and, if appropriate, revised. When the review results 'in

recommendation for chafige in special education assignment, or major program revisiOre, it is necessary td issue

NOTICE OF RECOMMENDED ASSIGNMENT prior to implementing the change.

5. NOTICE OF RECOMMENDED ASSIGNMENT (EXHIBIt I)

22 Pa. Code 513.31 provides for uniform due process procedures for all exceptional school aged Pgrsons

Attached, as Exhibit I, is the requtied NOTICE OF RECOMMENDED ASSIGNMENT. This replaces the notice

contained in BEC 42.77. (Exhibit IV, attached, is a separate format which may be used for Speech and Language.

Impaired.)

NOTICE OF RECOMMENDED ASSIGNMENT if to be isstled to the parent

A.. Prior to initial assig ment for an exceptional, or thought to be exceptional school aged person.

B. Ftrior to any change in assignment (or major program revition), for an exceptional, or though to be

exceptional schoolaged person.
I

C. Following reevaluation (and the subsequent IEP review and revision). Reevaluation is to be conducted ,at

feast every two years.i

14 e *140D
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Notice may either be mailed (certified malt, return receipt requested}, or presented in person to the parent.

A. If mailed, the parent is given 10 days to respond. When written approval is given, the program is to be
implemented. No response within 10 days implies approval, and the program is to be implemented. Ps

B. 1If presented in penult, the parent is given 5 days to respond. When written approval is given, the program
may be implemented immediately or after a 5 day waiting period. The parent may change tfir decision
made at a conference by notifying the school district, In writing, within 5 days. No response within 5 days
implies approval by the parent.

Notice may be presented at the end of the IEP planning meeting, but only if the meeting has resulted in a
.finalizell and wntten IEP arid only if the *ecommended placement and program is in faccordance with the
finalized IEP. A copy of the IEP is to be attached to the Notice, unless the parent haealr....eyy received a.cop

When the parent does not approve the recommended assignment, a Pre-Hearing Conference is to be held, to
discuss issues vf disagreement 22 Pa. Code 513.32 outlines requirements for this conference.

ti`N/

It is recommended that two copies of pag e one of the Notice be prepared. The parent may return one and keep a
COP,. Page one must list the student's current educational program, and also outline the recommended program

. by listing the type of progrark the environment, .the agency operating the program andthe location e., learning
-..-_

disability resource room operated by tiie school diitrictin a regtilar elementary .ftool.,You may ado directory-
information to page one, if you wish. The additional 3 pages of the Notice need not be prepared in duplicate, but
must be given to the parent with page one.

f13.32 requires the NOTICE OF RECOMMENDED ASSIGNMENT to include a list of placement options
*considered, and the reasons that these alternatives were not recommended. The Notice must include this written
information by attachment The school district may determine the format of this attachment.

Space is provided for:

A. The name, address and telephone number of the local MN/MR Associat\bsthe local chapter of the
' Pennsylvania Association for Retarded Citizens and the local Legal Services agency.

B. A list of various local organizations which have notified you as beirigayble to renclei assistance on behalf
of exceptional children.

6. .PRE - HEARING CONFERENCE REPORT (EXHIBIT II)

Following the Pre-Nearing Conferende, a PRE-H RING CONFERENCE REPORT Exhibit II, is tole given
the parent This may be mailed. (Participants in the conference and the issues resolved andfoi notse ved at the
conference must be listed.)

Upon receipt of PREHEARING CONFERENCE REPORT, the parent may indicate approval, or may request a
hearing. When a parent requests a hearing, a copy of the NOTICE, the IEP, and the REPORT is to be forwarded
by the school district to the Bureau of Special Education within 10 days of the district s receipt of the parent s
request.

Oft

7. PARENT-INITIATED DUE PROCESS (EXHIBIT III)

The parent may initiate due process procedures by requesting, in writing, an evaluation of the student (22 Pa.
Code S341.1), or by submitting to the school district written evidence which adeqUately supports his or her

.contention that the student is exceptional and is not receiving an appi opiiate educational piogiam t22 Pa. Code
f13.33).

14 140E
1 54



a

Upon receipt of the evaluation request or the written evidence, the school district is to forward to the parent a
letter confirming receipt of this information. A sample letter is attached as Exhibit III. Scheduling of a
conference must occur within 10 days. Prior to the conference, the schao 'strict is to prepare written evidence
supporting the appropriateness of the student s present program of is to foil tablished pi ocecluiesiu schedule

an evaluation, and/or develop an IEP, whichever is appropriate'.

,
8. NOTICE OF RECOMMENDED SPEECH AND LANGUAGE PROGRAM tEXHIBIT IV)

For students, whose only program of special education is Speech and Language, NOTICE OF RECOMMENDED
SPEECH AND OkNGUAGE PRDGRAM may be used (Exhibit IV).

Notice is to be issued to the parent prior to any initial assignment to a Speech and Language pi ogiam or change in
assignment. Notice most also be issued at least every two year; following reevaluation, after the IEP is ieviewed
and revised.

When the parent gives written approval, or does not respond withh 10 days of theif receipt of the notice, the
program may be implemented: When the parent indicates disapproval of the program, issue the NOTICE OF
RECOMMENDED ASSIGNMENT and follow-previously outlined inst tions.

9. RESPONSIBILITY FOR RESIDENTS AND N0N-RESIDENTS

RESIDENTS

so

The school dist ct of rem enc; is responsible for issuing the NOTICE OF RECOMMENDED ASSIGNMENT to
the parent.

NON-RESIDENTS-1305 PLACEMENTS

In the case of 1305 placements, the school district in which the foster parent resides is resporisible'foi issuing the
NO-VACE DF RECOMMENDED ASSIGNMENT to the parent.

NON-RESIDENTS-1306 PLACEMENTS

In the case of 1306 placements, the school district in what the facility {where the student is housedr is located,
is responsible for issuing the NDTICE DF RECDMMENDED ASSIGNMENT to the parent. The school district
may arrange, when appropriate, for the intermediate unit to issue the notice.

L

.1
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AL I

(EXHIBIT I) _ (NOtICE OF RECOMMENDED ASSIGNMENT)
t

Name, Address of Parent

Dear

(Date)

The school district recommends that presently, in
(name of student)

be placed/contkied In
(present educational assignment) (recommended assignment)

operated by in
(operating agency) (location)

Ass you are aware, an individualized education program has been developed, a copy is attar
(A student who is no longer in need of special education will not have an IEP.)

Before this recommendation Is implemented, you have the right to further discussion with school
officials arid the right to a hearing before a designee of the State Secretary of Education. Attached -.-

it ill outline of your rights concerning thi-educational program.

If you approve the recommendation, please indicate this by signing below, then return a copy of
this page. Keep 8 copy for your records

If you do not approve, please indicate this by signing below and listing the reasons, then return
a 'copy of this page

Please respond within 5 gays if this was given to you in person, or within 10 days if you
received this by mail. If you do not respond within the stated time, It will indicate that you
approve the recommendation, and the program will be gnplemented.

For further information contact

Return this to

(Signature, School District Superintendent)

I approve this recommendation ind do not wish to
request a prehearing conference or a hearing.

I do not approve this recommendation. I request a
pre-hearing conference. My reasons for not approving are:

(Date) (Signature of Parent/Parents)

.01
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Dear Parent:

Stite and fedral law regulations outline your rights and the safeguards to be followed in providing a free
appropriate public education.

The following educational programs pray be available. regular class, a regular class with supportive service; anca

itinerant pro m, a resource room, a pert-time special class, a full-time special class in a regular school, a full-time
special class in a special facility, an approved private. school, a state school pr ogi am, an appiuve,d out-of-state program,
an intermediate unit program of instruction ;Vim home.

)06

J..

1'
A

The primary responsibility for providing an appropriate program is that of the local school district. When the
school district cannot provide an appropriate program, it shall use the intermediate unit. Appi eyed private schools,
state schools and out of-state institutions may be used, where Intermediate unit boaids and schuol district boaids agree
that they cannot/provide effectively and efficiently for certain handicapped schoolaged persons.

At any time you may be represented by the person of your choice and may obtain an independent evaluation at
your expense.

You have the right to an Independent eyaluatlon at public expense if you disagree with the school s evaluation.
However, the school may initiate a hearing to show that its evaluation is appropriate. The result of the hearing wound
determine whether an independent evaluation at public1nse must be-provided.

At any time you will be given reasonable access to all school district or ante late uff1,1 records concerning the-
student, including all test iesults or reports upon which the recommendation may be based. This wiii be in accord with
.22 Pa. Code 5341.61.

. .

At any time you feel that the program Is not appropriate you may initiate due process procedures by forwarding
ihritten evidence of this to the school district. Yuu may ait, aeguest re-evaluation of the student ano,oi revisions to the
Individualized Education Program. ,

Before. the recommended placement and program is implemented, yOu have the right to further discussion of the
recomMendali an. When this discussion does not resolve differences, you have the light to request a hearing before a
hearing officrwho is a designee of the State Secretary of Education.

A "PRE .HEARING CONFERENCE" is to be held before a healing can be scheduled. This conference is held with
you ,and school officials to discuss your concerns about the recommended program. The state hearing office' As not
present at this conference,

. You may request an evaluation or re-evaluation, which is to be completed before this conference.

FOLLOWING ARE DETAILS ABOUT THE PREHEARING CONFERENCE.

__
The Pre Hearingtonference will be scheduled within 10 days from the date the school receives...you' request.

You may request from the school district or intermediate unit a copy of the,report of the evaluation or.
reevaluation of the student.

The Pre-Hearing Conference.will trisiude but not be limited to. the parent, guardian, surrogate parent andio,
student, if appropriate, a represeqtative of the school district, and the/evaluatoi(si and the guidance counselor, if
appropriate.

The school district and/or intermediate unit personnel will provide written evidence to support the
appropriateness of the recommended program.

You may present records or reports, 'hot previously available to the district or iriteimediate unit, Which you feel
will be helpful in determining the appropriateness of the recommended assignmdn't ,*

14 140H 15



You may be accompanied by any person of your choice, including legal c ounsel, to either advise oi represent you
at the conference.

0At the Pre-Hewing Conference, every attempt will be made to leach agreement on an app ropriate placement and
Program. The Purpose of the conference Is tOroiter-diicussiolfand-nprcorifr.ontation%

41/

Following the Pa Hearing Conference, you will be given documentation of the conference. You may then give
approval or may request a hearing before a designee of & State Se.cretary of Education.

FOLLOWING ARE DETAILS ABOUT THE HEARING:

The hearing will be oral and personal. The purpose of the hearing is to determine whether the recommended
'program is appropriate.

The school district will forward your request to the Department of Education within 10 days from the date the
district receives your request for a hearing

An impa//11 hearing officer will be assigned as a designee of the Secretary of Education.

J""
No change will be made in the student s educational assignment until a decision hailbeen rendered oy the nearing
officer (unless you agree in writing with the Ichbol officials to do otherwise).

The hearing will be.held no sooner than 15 days nor later than 30 days_from The date your hewing ieutiest_44._
received by the Department of Education.

The school district will contact you to set a convenient date for the hearing

The hearing will be held in your local school district and may be held in the evening, if you wish

\s,You may be representll by any person of your choice, including legal co unsel. .

You have the right to present evidence, including expert medical, Psychological and educational testimony Any
evidence which yOU present is to be disclosed to the school districtsintennediate unit at least 5 days before the
hearing.

Any evidence which the school districuintecrnediate unit presents is to be disclosed to you at least 5 days uefore
the hearing.

A transcript of the hearing will be made, a copy will be at the school district or intermediate unit office. You may
review this copy or, at the heanng, you may request your own copNree of charge.

Y6u have the right to compel the attendance of any school official, employee or agent of a school district,
intermediate unit or the Department of Education who may have evidence directly relevant to the recommendl
assignment:You may coaront and pose questions to any witness at the hearing.

You have the right to decide whether the hearing will be open to the public oi clbsed and private. The healing
will be closed and private unless you specifically request an open hearing.

If the. hearing is dosed and private, then only you, the student (if appropriate), ur representatweisi, school
officials, other witnesses, the hearing officer and the recordei will Pe present. When a hearing deusion.is made, it
will only be released in an identifiable form to you and to those personS who must implement it. if you c.hocoe to
have e closed hearing, you May designate friends or observers whom you wish to be present.

If the hearjrig open to the public, anyone ay attend it. When a hearing decision is made, it may be released
with the stude t's name and will be available o interested persons. The transcript, letters, docuiTrents, reports,
test results and other material from the hearing will not be released to the public beyond the extent to which
they appear in the decision.

14 1401
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The decision of the healing officer will be ¢ssed solely on the evidence presented at the daring The healing
officer will decide whether (hp recommended assignmerit is appropriate. If the hearing office' decides that the
assignment is inadequate or inappropriate for you& child and if the.healing officer feels that, there is substantial

evidence to show that your child is in need of special education, he, she may iecommend an alternate type of
"special education for your child or modifications in the schkiLdisti icy inlet mediate unit pi opOsed program.

The decision will be made within 20 days of the healing It wail be in wining, and will' contaixi findings of tict and

conclusions of the layV, The decision will be sent io you by certified mail.
I x

1

Within 10 days of the date you receive the decision, the school ChsttiCt will contact you to schedule a conference
to develop an Individualized Education Program, if appropiiate. it is the responsibility of the school district to
implement the decision. t

6 ,

. i .

_____ You, the school district or the intermediate unit, may appeal thejecision of the hearihg offices to the Secietai y
of Education who will revi your objections to the healing officer's decision The rafipeal procedures will be

you agree in writing with schoo fficials do s
attached to your copy of the ecision. f1the decision is appealed, there is to be no change in assignment, unless

. i
,

_

/
ur objections may in turn be appealed to Pennsylvania
pi wq , to Federal district COcirt

The decision of the Secretary of Education on
Cdsvmonwearth Court or, pursuant to 22 U S.0 514

THE APPLICABLE LAWS AND REGUtATIONS ARE.

22 Purdons Statutes 15-501, 3313-13-71, 13-1372; 13-1373,1, 13.1374, 13-1376 and 13 1377, Pennsylvania
School Code

1
22 Pa Code, Chapter 13, Regulations of the State Board of Education for Special E ucation

22 Pa, Code, Chapter 341, Standards for Special Education

20 USC 51401 et spq , Public Law 94-142, The Education of All Handicapped Children Act

1 45 CFR, 1121a 2.754 Rules and Regulations for Education of Handicapped Chiidien, Federal RegisterVol 42,
- No. 163, Tuesday, August 23, 1977,

if 1 student is mentally disabled, mentally retarded or emotionally disturbed, he;she is entitled, under the
_Pennsylvania Mental Heaithand Mental Retardation Act of 1966 and the Pennsylvania Mental Health Procedures Act of

1976,-to the services of a iocai MH/MR center foi an independent medical, psycho4a1 and educational evaluation

nameladdrest/phone MHMR Base Service Unit

Followirig es a list of organizations which may assist you

Local chapter of the 'Pennsylvania Association
for Retarded Citizens.

name/address/phone

Other organizations' which may assist you:

name/add Tess /phone

Local legal services agency;

name/address/phone

name/address/phone

14 140J r
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vaBri (PRE-HEARING CONFERENCE REPORT)

wf

Dear Parent, (Date)

Mrs- s documentation- otd- educational PRE-HEARING CONF:EftENCE., for
held,

The following persons (II
participated:

s and positions of each person who participate(' in the conference)
"

..
Following are the issues wh were resaved and not resolved at the PRE - HEARING CONFERENCE

(attach additional sheet if Ocesse

If you approve of the edu tional placement and progfem recommended for the student, please
check the space provided for ap vAl and sign your name. Any revisions made in the IEP, as a result
Of the conferince are attached 'lease sign and return this within 10 days of the date you received
this. Once you indicate approved the program will be implemented. 7

If you do not approve the educational placement or program recommended for the student, and
you wish to request a hearing to resolve any difference, please indicate this by signing and returning
a cony within 10 days. If you do not indicate approval there will be no change in assignment ,until
a final decision is received Please review the notice which was previously given to you. It contains an

6outline of hearing procedures

RESPONSE

Please check one, sign and return to
(Staff member and add

10"

I approve of the educational placement and program which is recommended,

1 do not approve of the educatio placemehlt and program which is recommended I therefore
request a hearing because of t1 #04 following unresolved issues (list and attach additional sheet if
necetsaryl. '

ti

Please check

7' The hearing is to be open and public.
The hearing, is to bed closed and private,
The hearing is).to be in the s'day, evening

(Signature of Parent/Parents)

14 140K
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(SXHIBIT III) (RESPONSE TO PARENT-INITIATED PROCEDURES)

- j.
(Name,\Addrst of Parent)

--,44 sr

Dear. ..,. .. . .
This letter confirms/ that you are inlaying due process .procedures by either requesting an ....

.
evaluation or $ubmittindvritten evidence that .4 -7 .

(Name of Student and Present Educational Assignment) -1
is exceptional end is pot receiving al) .appropriate educational program.

A meeting will be sched ule' with you and school. officials to discuss your cencerns. To
prepare for thi; meeting the school district may:

Prepare written evidence to sueirt, the appropiiateness
. of the, student's current educational progitm; or

Prepare to participate in the development of an
Individualized Education Program.

Should; the school district fefil it necessary to conduct an evaluation prior to this meeting,
you will be notified.

You will be given the opportunity to request a hearing if you disagree with the .Indvduazed . -

Education Program (IEP) and/or recommended assignment. In the meantime, no changes will be
made in the student's placement_or program..

Sincerely,

(School District Superintendent)

. 19
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Jr is recommended that,' receikieantinueIno longer receive.
..... . . . . (ffenie7 lif; Studeni) :- -- .14

, ,21,
. ' ,,..-,

.

, . a Speech and Linguage 'program in edition to., regular education. c,4 t
U. ' . - .,

,

1 0

. 0 ' y+ .
As-,

yoil are aware, an irdividtlakeri.
,.k

Filucation.rprogrxi has been, developed, a copk is attached.
.(iin IEP will npf -be attached if the student is ,no longer in need .,a. speech and :IA!'doge pragaini

is . . ,.. .. ".. . '. . -. . . 4 . . . ,
i . Before' this recommendation is implenlfhted; 'Tot; have .the right xtb, further discussio n, and a'

hiarinIP' If yEu iya71: to tequ est- an outline.:of your' rights ioncerning, the edwationer P r6grarn, pleliSe
3. * ... I

odic:ate this below. .
...' ,

ore
r . - -.. v..

... . .. ..
It x011 approve this recommendation, please indijoe this '11); signing., th'in.'rertir,p a *copy of this

A. .

.
,.

, . page. Keep a copy. for your records,
.1 - x.. ,.. . .. . .

.L. I). A
11 yoll'''.0,:n4i approve, this recOmigericAon; please, indicate, this' by signing, and ilistolg the

_..,..- ,.,,
reasons,: thin pew S copylor rids page. 4 -, 6q 3 '' :

. , w . :'r . , - .,..4., - ,.
Please respond within 5 days if this was given to ,you in person, or within 10 days if you

received this by mail 11f you do ..not respond within the stated time, it will indicate that you,
approveothis recommendation, and the program will be implemented.

(Supervisor) (Speech and Language Clinician)

.L -
A

Cheeky one and return to
(Name, address and phone number)

I approve this recommendation.

I do not approve. I request furtper information and pre - hearing conference. My reasons are.
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BEC BASIC EDUCATION, CIIKULAR
COMMONWEALTH OF PENNSYLVANIA DEPARTMENT OF EDUCATION .

I s,
15-80

SUBJECT. Addendum to Basic Education Circular 3-80
(Pages 14-140A thru 140H) '

Adjustments in Procedures for IEP Development
and Placement of txceptional Children

'TO Pennsylvania Schol Administrators

FROM. Ronald H. Lewiil 1

Commissioner for Basic Education

Date issued 'September 24, 1980

In order to approve Pennsylvania's 1981-83 State Plan, the Office

of Special Education in the U. S. Department of Education requires
adjustments in the procedures for IEP development and placement of .

. 4:* exceptional school aged persons. Following are the required changes in

current procedures which are to be followed. Please note that no changes .

must be made in the notices contained in BEC 3-80.

I

1. The Notice to parents requesting parent participation in an
IEP planning meeting must list who will be in attendance.

An example of a notice which satisfies this requirement is
found in the Guidelines for School Aged IEP Development:

"IEP planning meeting participants will include a
local education agency represeintati0e, a teacher,
and,)if your child is newly identified, a person
knoNiledgeable about the evaluation procedures and

results."

When the school plans to have others present this should be,'

indicated on the notice.

2. The Pre-Hearing Conference may be waived, by either or both

of the parties.
4

_However, school districts are encouraged to hold the prehearing.

conference, absent objection by the parents, in order, to
attempt to resolve disagreement and/or clarify issueb to be ---

addressed atthe'heqring.0
Written consent or a final hearing decisiDr is required prior
to initial placementan special education.

et

ado

This IfEC should beAncluded in the POE publication entitled. PCM/StiVenti Basi Education
Laws, Regulations, Standards and Circular. The placement Information is pro ided below.
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Past procedures directed school districts to implement an
initial placement without written consentimhen the parent had
not responded within 10 days of receiving the Notice. Such

failure to respond to the Notice of Recommency Assignment foist
initial placement may no longer be considered the equivalent
of consent.

When written consent for initialplacement cannot be obtained,
the school district may request a hearing through.ihe Pennsyl-
vania.Department of Education to determine whether the student

may be placed without parent consent. In order to request
such a hearing, the school district is.to forward to,the
Bureau of Special Education: a letter requesting a hegring, a
copy of the notice and IEP givei to the patent, andkdocumenta-
tion of efforts taken to obtain consent.

Past procedures of considering failure to respond within 10
days as consent still. applies when a change in special a4uca-
tion placement is recommended, when continuation is. recommended

and when it is recommended that the student no longer receive
special education.

School districts are encouraged*to provide, on request, the open
letter to parents (Pages 14-140H-3 of Volume 14 Pennsylvania Basic
Education Laws, Regulations, Standards and Circulars). This is an
outline of the procedural safeguards and rights of the'parent.

Please address specific questions and hearing requests to:

Linda . O'Connor
Right o pucation Adviser
Divisi A.of Regional Review
Bureau; f Special EducatiOn
Pennsylvania Department of Education
Box 911, 33'3 Market Street

.Harrisburg, PA 17108

Phone: 17-787-4714
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