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Noting that while much has been said about privacy

" and the defense of newsworthiness in legal cases involving the

urantthorized publication of true but embarrassing facts, this paper
points out that there appear to be only three broadly

.distinguisiable-~-and largely disparate~-theories of ‘pravacy and

newsvorthiness, nohe of them in circulation lonhg enough to have .
i¥luenced the courts. In _an effort to examine these theories .
criticallyk the paper beglns wvith a brief overviev of the conflict
between privacy and a free press, with an emphasis on the legal and
moral tension created hx an égﬂi?luﬁ21's desire to conceal
enbarrassing facts and the jofirnalist's proclivity to disclose thes.,
The next sections of.the papfr delineate the three existing theories
of newsworthiness, vhich include (1) the,doctrine of Sufreme Court
Justices Hugo, Bldack and wWilliam 0. Douglas, giving almost exclusive

veight to Pirst Amendment congerys; (Z) Thoaas Eaerson®s definitiornal

LS

approach, which calls for full protection of privacy, even when
privacy runs counter to a free press; and (3) the standard set forth
by Alexander Meikeljohn, refingd by Bdvard Bloustein and
0perationalized by Bandall Bezanson, which defines newsvorthitess in
terms of the’®purpose of self-government. The concluding section
offers'an appraisal of each theory.in téras of jts contrapution to

'legal theory and, more -pragmatically, each theory's contribution to a

workable compromise between neusvgfthiness and invasion of privacy.
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_JOURNALISM, PRIVALY, AND EMBARRASSING FACTS: N

Lo SR

A CRITICAL REVIEW OF fHE NEwsﬁonTHINEss DEFENSE, .

$ ,

’

The r1ght of - pr1vacy and freedom of-the press may come in conf11ct 1n a

:
var1ety of ways but the oldest controversy--and the most serfous from a Jour- .

rs

na11st1c perspect1ve~-ar1ses from the unauthorized pub11cat1on of true but em-
barraSSIng facts. To be sure, when private facts are both offen51ve to a
reasonable person and of no legitimate public concern, their publication con-
-st1tutes a c1v11 tort, a wrongful act fdr which Ehe press is fully resp?ns1ble
ynder the common law of prIvacy Nh11e—the F1rst Amendinent protects a robust
and uninhibited press,1 there appears to be no Const1tut1ona1 pr1v11ege to
paqder to vulgar cur1ps1ty by publishing lurid 90551p .
Unwantedand unneceSSarypub11c1ty lies at tEE‘EEre of the common Iaw of .

pr1vacy. Its histary begins in 1830 q1th the publ1catlon of Samuel Narren s T

_and Louis Brandeis' Harvard Law Review art1c1e on "The R1ght to Privacy," *

__seethlng attack oh journalism's jnvasion of "the precincts of pr1vate and

n

_domeStic life. When in 1960 William Prosser reformulated privacy 1nto ﬁpur

distinct torts,3 public disclosure of embarrassang facts=-what Kalven .calls

thei"mass commun1cat1on tort of pr1vacy"4- retalned its status’ as theajtrue"
* ’

or “pure” invasion’ of privacy; the other torts, one cmnnentgtor suggests, "are

0ffSpr1ng from the wrong side of .the blanggt, sc1ons :f meretr1c1ous I1as1ons
N o ¢
between privacy and the torts of treSpaSS defamatlon and . . . trade-mark

5 _In short, embarrass1ng facts as news remains the EE;nc1pa1 ,

1nfr1ngement.“

. privacy controversy, an issue of Constitutwnal proportion lnsofarqu "hews" !

fails witmn the purview of the F1rst Amendment. . 3 _ ' |
Although the Supreme.Court let pass a recent oppdrtunity to ex%mlne______

S )
° the Constitutionality of the public disclosure tort,6 tne courts §fdinarily
. " f - P

'protect any press report "of public or general interest," includ VRS stories .

\‘l‘ . " - . - A . ' ‘_
- “ ’ - *® * *




"concerning.interesting phases of human activity.."7 Under th& common law priv-

. . . . 4 »
itege of “"newsworthiness,” embarrassing facts as news would not, 1n principle, \

. .

. gquahfy as an invasion of privacy. In practice, however,, 'the newsworthrne9§\

defense offer's a confused and problematic answer tpsthe question of what
constitutes a tortious public disclosure. Understandably, the courts are reluc-

bl \‘
tant tb even define news or newsworthy, especially since the Supreme Court ex-

pressly advised aga1nst "committing ths task to the conscience of ‘]udges."8

But w1th the press as the sole arbiter of 1ts own defense, newsworthiness 1s

[ 4 .

defined descriptively, not normat1yely,and the jud1C1ary 15 left with a strictly
empirical and hopelessty tautological view of the newsmaking process. news 1s

. - ,
whatever Journalists sayg it 15.9 As attractive as this view may be to the press,

1t presents an almost 1n§urrmountable barr1er for the p1a1nt1ff Realistically,

how can an individual demonstrate nvasion of privacy by the press when vir-

< ¥

. tually everything pub}1shed by the press qual1f1es as news and is therefore

pr1v11eged as "newsworthy“? As Kalven observes, the defense-gf newsworthiness*

e \ . »
. may be "so overpower1ng as virtually to swallow the tort."10

Since the tourts have neither a@vanced nor adopted a unified theory of

News, the concept of newsworth1ness "has, no generally, accepted meaning, nor
one that can be poured into it. w1l And yet, without a workable and defensible

k]
def1n1t1on of newsworthy, Judges and 3ur1es are afforded no realistic guidance

and pla1nt1ffs are extendad no effective protectqon

While much has bee(pjafd about privacy and the defense of newsworthmess,12
there appears to be only three broadly d1st1ngu1shab1e--and IargeJy d1sparate--
thedries, none.of'them in circulation Iong~enough to have influenced the courts.

.

In an effort to cr1t1ca1]y examine these theories, tH1s paper begins with a brief

overview of the conflict between privacy and a free press;, with an emphasis on %
] . )

- L] Y .. - k4 ’1 !
the legal and moral tension created by an individual's desire to conceal

Q . .




. . . ;-
embarrassing facts and the Journallst s proclivity to disclose them Prec ded !

[y n

by a descr1pt1on of the three theor1es of newsworthlness, the concluding section

of fers an appne1sa1 of 'each theory in terms of 1ts contrlbutgon to legal theory
N * . "\. ’
and, more pragmatically] as a gontrabution to a workable compromise bétween

o

newsworthiness and invasiveness. s

+

. .
. s
-~ * /,. + ' * -
. * » L -

Privacy Rights and a Free fress

-

#

Privgcy has been defined in a variety of ways, from a broad right "to be

let alone"13 éb what WesEin believes is an essential aspect of self—-determmatlon.14

It has been said that privacy in;ures'ﬁéﬁtonomy, 1denti1ty, and mtimacy",15 1t

preserves human digpity and fosters indivfdugﬁity;16 it is “the righf not to

participate in the collective life--the.right to shut\out the comﬁﬁﬁlty.“37

- ) L] »

At
the very least, privacy 1s cofterned with an individualisfaccessibility to others:

"the extent to which we are known to others,. the extent to which others have +

physical access to us, and the extent to which we are the subject of ofhers'
18 : ~

attention." Broadly and ultimately, pr1vacy has been described as a natural

right, what Marnell calds the "{nalienable right of the individual to hogi.ln-

violate the fortress of self."19

Natural right or not, the Supreme Court did not recognize privacy as.a

Constitutional right unt1)} 1965.20 Like many other Constitutional protections,

however,‘the privacy right created by the Court in Griswold v. Connecticut

serves only to protect lndi}iduals from ah overbearing anhd too powerful government.
Just as the Flra} Amendment does not ordinarily functlon as a safeguard agalnst
private abridgement of gxpression, the Grlswold Court's constructlon of a privacy

right offers no protection against prlvate--as opposed to governmental--lntrusion.

*

As the New York Supreme Cqbrt recently held, "There 1s no legal extension of the

Constitutlon so as to afford protection to one private party from acts of anoth&r
O vdte person or corporate entity. n21

S m '

1 - -
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Whatever proreftlon mlght exist from 1nvasion of privacy by the press 15,

et therefoFe a matter of common law or Statutory law, not Const1tut1onal Taw.

- L

But since any law that restricts or 1nhibits free expression 1s lhkely to come

in conflict with the Con5t1tut10n,‘pért1cuIar]y t e R1r§t Amendment, the confiict

LY

4
between prlvacy and freedom of the press is typ1cally a Iops1ded conflict be- -
tween common law and Constitutional- law. Almost nevatably, a free press prevails

-ecause the Constitution and 1ts amendments necessarily take "precedence over

ahy competing, non-constitutional policy. w22 Consequently, the common law of
privacy--especially the publ1c dlsclosure tort, wh1ch often runs counter to the

Y, demands of the Fist Amendment--appears to be Const1tut1onally infirm. To effec-

~

17
tively protect an individual from pub]1cat1onvof embarrassing facts would require

> L4 - L4 \ L3
n which few judges are anxious to become invo}ved.

3

Under the guise of "newsworthiness,"‘the courts have thus extended excep-
tionaf1y broad protection to the press, even under those gircumstances when the

j%ress obv1ous1y exploits its pr1v11ege to report the news The foremost public

23 -

disclosure case, Sidis v. F-R Publ1sh1ng Corp , . Serves wel] to iIlustrate the

tensfon bétween privacy claims. 4nd a free press, dnd underscores as well the

] - .
Judigiary's resolve to define newsworthiness so broad1y1that, as Kalven feared,

not much remains of the.privacy tort. Often.described as a classi¢ case, Sydas ¢
" e}

o

involved a ore-time child prodtgy, William James Sidis, who sued for 1nvasion .
of prlvaCy wheri the New Yorker magaz1ne published an article that not only
"dredged up the publlc past of a person who wanted the world to forget his past"

but exposed the more recent past of a person who “gave up.all professional am—,
- 3

blthﬂS for a l1fe as a sem- recluse empufyed in relatively mindless jobs. w24
————{ynrﬂr a—sertes—of-artrc%es*u1rfurmert7IﬁTﬁﬂﬁEﬁt‘T’ﬁT*TﬁuaTs » 'Where Are They

" 25

Now? Apr1l Fool“ _recounted Sidis' early days as an eleven year-old Harvard

«t ]
- P
. )- i ‘ (\‘ 'H

R , - . . ~-

the courts to limit the scope of the First Amendment, a Constitutional controversy .

e




- . ¥ . -

mathematics 1ecturer, his'graduation from Harvard Co]lege at 51xteén, hi1s thtee

years at Harvard Law Schoo], and his faCu]ty p051t1on at a un1vers1ty;1n Texas

P N

But the truly Intrusive aspects of the art1tTE\fOCu§ed on SId]S physical char-
acter15t1cs, his mannerisms, his 11v1ng cond1t1ons, and, 1ron1ca11y, the fact

that Sidis scorned pub]1C1ty. AccordTngly, the th1rty-n1ne year-gld eccentr1c--

-

’ . who had 11ved in relative obSCur1ty for nearly e]even years--charged that the .

New Yorter article exposed him to "unwanted and undes1red pubT1C1tx" and sub-

] V -
, jected him to “public scorn, ridicule, aqﬁ;contempt.!‘26

s o . . ' f ori

Finding no relevant case “wn1th held the ‘right of privacy' to be violated
S '

by a newspaper or‘magazine publishing a correct account of one's hife or,doings,"

the District tourt/for Southern New York dismissed Sidis' prwac}'clams.27

L

" The Second Circu;\\ﬁourt of Appea]s affirmed the dismissal: so fong as the

press confines itself to "the unembr01dered d1s§em1natjon of facts," the .Court .

28 - M

) Only when public reve- - -~

i held, the "prying of the press“ deserves protect1on

v
‘\\1atnons are "so 1nt1mate and so unwarranted in v1ew of the v1ct1urs position as

to outrage the community's notion of decency" would pr1vacy c1a1ms outwe1gh the

Ve
public's interest 1n 1nformat1on 29 a

a

+ The "comnun1ty S not1on of decenCy" stangard was cIar1f1ed sbmewhat by

the Ninth Circuit Court of’Appeals in V1rg11 v. Time, Inc;f0 a case 1nvolv1ng
3N

a Sports Illustrated account ‘of the strange behavior .of a body surfer named

-

M1ke Virgil. \Ihe Yirgil Court f]atly reJected the propos1tﬁon that the news-.
worthiness gr1V11ege extends to a]] true statements' T - L

>

- : 'To hold that\pr1v11ege extends to a]] true statements would seem

to deny theexistence of “pr1va;e" facts, for if facts be falts--
that is, if they be -true--they would not (at least to the press)
be pr1vate, and the press would Qe free to pub11c1ze them to the

extent it sees f{t. The extent to which areas of privacy continue

to exist, then, would appear to be basednottq) rights bestowed by ‘ ‘e

- r - . -
- L]

\,,-q . €
.
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law but on the.taste end discretion of the press. We cannot accept
the result, 32 . | ~ ' 7
In;tead, the Cqurt,of Appeals 1in Mirgil proposeé that a line be drawn between
_ ipformacion to which the public is entitled'and publicity which becomes'no{h1ng
more than " a ﬁcrbid and §en§at10na1 prying into private lives for 1ts own sake,,

with which 4 reasonable member'of the public, with decent standards, would say

»

that he had no cBncern.933' Néhe;ﬁe1e§s, a distri¢t court in Califorma, to

which Yirgil was reﬁanded, found the Bpe}ts I]lustreted article "simply not

-

offensive to the degree of morbidity or sensationalism" necessary for an ac-
x

tionable privacy claim. 34 "Any reasonable person reading the §g_rts I}lustrated

art1c1e,“ the lower courtitbnctuded "woutd have to conclude that the personal
facts cqpcerning M1ke Virgil wére 1nc1uded as a 1eg1t1mate Journalistic attempt
to .explain Virgil's extremely daring and dangerous style of bedy;hcf1ng.”35//
Thus if the appellate courts in.5idis and Virgil recognize the importance
- of-:and perhaps even promotea-a sepse of decency on the part of the press, 1t
is not c]eqr that tﬁexcourts have.come to grips w1th the specific issue of the
mora11ty of unauthor1zed and unwanted pub11C1ty Does the press lose 1ts 'iSénse
of decency" because 1it, geprives someone of pr1vacy or because it de}1es community
standards? More to the poiﬂt can pr1vacy beldef1ned in terms of cowmunity
standards? From this Jud1c1ary s perspective, what are the qcestions.and issues
"

" relevant to a brima facie case? Indeed, it isfnot always clear that the courts--

especially the Sidis and Virgil courts--fully appreciate that the right of

privacy "refers to the right of the individual to exclude society from his

: privage life, not the right of the community to be spared unpleasant and seamy:

] ¢ -
stories."36

) i

‘Embarrasing Facts as News

-

Nhiie the Supreme Court recognizes a "zone ofgprivacy surrounding every




LR o

individual," and while the Court further rEcognizes the state's legitimate interest
3

Il

in protecting an individual® from “intrusion by the pre§§," 7 T1ttle has been done

» - 5 .
to define the contours of such a "zpne" or to retard the journalist's ability to

! +
\.pengtrate it. There are, of course, those few instances when the courts have up-

held the plaintiff's privacy cJaims,ﬁ In Barber g; Time, YEE., 38 for example,

the press enjoyed no privilege to publish intimate details--along with a photograph--
Fl ) -
"of a hOSpitg1ized woman's gross obesity. Similarily, 10 Daily Times Democrat v.
] * .
G?aham,39:publication of a photogdraph of

a woman whose dress had been blown

above her waist by a jet of air at a fun héuse proved to bg an invasion of her

privacy. Finally, in Me]vnfﬁh_Refd,40 a court found in favor of a reformed pros-

titute whose privacy had been violated by a mov1€ depicting her as a prostitute

and dramatizing her. real-life role in a murder trial; despite the essential Ecguracy

. . A L

of the movie portrayal, the siccessful rehabilitation of the plaintiff proved ’
2 s - |

to be mage jimportant than the ublic's interest in her former activities. But .

#

for the most part these are thejexceptions, ﬁbt the rule, even Judicial toTerance

has its limits. » '

7,41

Significantly, since Time,| Inc. v. Hill {n 196 when the Supreme Court

cites with approval a nymber af,n -actionable cases brought. to court under the

43 :

public disclosure tort. As in 1ibel, truth may soon emerge as an unqualified

defehse against an individualTEJbr vacy claims. Both the press and the courts .

seem to agree that the First Amendment stands out as "the predominant factor in

determining tﬁ;-scope of aﬁ'individual's'right to sue the medira for portrayals

Wit

that impinge upom his privacy. Ellis' observation offers a §D§c1nct summary

oi}the present state of the public disclosure tort: "An'attorney who accepts
&




- @ N
-\‘.. ' - * » * % .
e : ‘ '8
a—disc]osure case on a contingency fee basis is either desperate or extremely
ded1cated 45 . . ¢ . ' —

If the newsworth1ness pr1v11ege appears to be overwhelming in Sidis, 1ts

scope is virtually bound]ess today. With “truth" and "news" used 1nterchangeab1y,
"« the newsworthiness defense becomes the defense of truth. Is there no mews the "

. = ? - |
peb11c can be asked to forgo? Py

The vague and ambiguous defense ofy newsworthiness f®11s to protect an n-
. . ,

dividual's interest in privacy if for no other reason than -the ferms used to ;
deFiné,“neﬁEworthiness? are themselves vague and ambiguous. Nhee the courts
dse a "public interest” standard to distinguish'between news and other kinds of
.freghly acquired infoeggiiJn, do they mean "of pub]1e 1ntéré§t“ or "in the
pub11c interest"? The courts obv1ous]y prefer the fo » Since information - A
' "of pu?]ic interest" js a s1mp1e empirical question to which the press is more
than ;1111néi;; contribute its ready answer.46 Even the ¥irgil Court, with 1ts
emphasis on information “"of Yegitimate concern to the public,” fails to explicate .
a workab{e dectrine that hight reasonably define such terms as "concern® and
“pub]ic " Does “concern" denote a need to know or mere]y a keen 1nterest?
And does "pub11c" refer to a pub11cat10n s general aud1ence or, as political
scientists and soc1o]og1sts use the tErm, a co]]ect1v1ty of 1nd1v1duals "who
' regard themselves as likely to ;ecome involved in the consequences of an event
and are sufficiently concerned to interest themseives 1n the posibility of contro!"?
Should the courts opt for pfotecging only infermat1on "f# the public inter- \
est," are they prepared to distinguish between publications which entertain or
amuse and pub]ieations which inférm or educate? And would .such. a distinction
be of‘any'C:};tftutiona] consequence? [n other words, does the First Amendment

ess force to a "frivolous" press as opposed to a "serious" press?
X p

/’ ’

apply wiEﬁ
These are only a few of the questions'to whhch a eoherent theory of news- v

worth1nes§?alght address itself. If .nothing else, such a theory must 1dent1fy--
\)‘ . .J . L ]

o L
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/ *
conceptually and operationally--the 1imits to the newsworthiness defense More-

over, a theory oFEnew5worth1ness wQuld need to reconc11e SOClety s 1nterest
%

in protect1ng an individual's pr]vacy with society's interest in free expression.
L

- . . "' - * \

.. " Theories of Newsworthiness

In lignt of the.concern over the_conflict between privacy and freedém of-
the press, the CQEFtS may soon be ready to adopt--if not formulate on their -*
own--a theory of newsworthiness. To this end,. tn;ee existing thedries may
prove instructive: (i) the Black- Doug]as doctrine, wh1ch gives almost exclusive
weight to'First Amendment concerns; {i1) Emerson S def1n1t10nal approach, which
calls for full prtect10n of privacy, even when privacy runs counter to a free

press; and (i11) a Meikeljohniad standard--refided by B}ouste1n and operat1ona1-

ized by Bezanson--wRich defines newsworthiness n terms of the purpose of self-

« * hd

government. . \e\\ _ A . ,

The Black- Doug]as Odctrine _ R . .

~

As abso]ut1sts Just1ces Black and Douglas prefer a strict amy, literal

interpretation of the First Amendment There is, Douglas sa1d N his concurring

0p1n10n in Cox Broadcasting Corp. v. Cohn, “no power on the part pf governdent .
" to suppress or penalize thé publication of ‘pews of_tne day.'"47 " The First '\
nmendment; from the perspective pf Black and Douglas, means no lawe abridging
freedom of " the press, and that would include‘the common 1aw of‘pr1vacy as well
as efforts by state legislatures to protect their citizens from ad,1ntru51ve
press.* When DougTes expressed his support for privacy in Grisnbld,'1t w;s state d
in¥rusion, not privdte intrus{on, he sought to eliminate, Decidedly, the privacy
right articulated by Douglas in Griswold serves to enhance freedom of expre551on

by protecting the "right to. know", within the narrow context of Griswold, pr1vacy

appears to be fu]ly consistent with an absolut1st 5 read1ng of the F1rstgAmendment

. L]
-

o 11
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When freedom dfthe pre5515 at staké, it 1s,. for Doug]as, “1rre1evant to

- 448

talk of any right of privacy. Both .Douglas and Black regect the “welghlng

procesf" dhereby 3 compromise might be reached between privacy }lghts and a free
~

nress. “In his concur}ing opinion in Time, Inc., v. Hill, 13 which Douglas jowned,

B]ack wrote: ,
;f the 3ud1c1a1 balancing choice of const;tut1ona1 changes is to
be adopted by this Court, I cou{; wish it had not started on the
First Amendment. The freetoms Qdaranteed by that Amendment are
’ essential freedoms in'a(;g ernment 1ike ours. That Amendment
- was de]iberaté]y written, i 1ang;ageide51gned:to put 1ts freedoms
beyond the reach of government to change while it remained un-
repealed. ¥f judges ha;e, however, by the{r onn fiat today created
a rig?t of privacy equal to or suBerior to the night of a free
press that the Const%tution created, then tomqrrow and the‘nekt
day and the next, judges can create more rights that balance away
other chérished Bi]] of Rights freedoms. If there is any one thing
. that could strongly I?glcate that the founders wer€ wrong n repOSIng
) much trust in a free press, I would suggest that it would be“

Pl

’ for the press itself not to wake up to tife grave danger to its
L
freedom, inherent and certa1n in th1s "weighing process w9 \
Both JUSthES gven reject the “actua] ma11ce" standard as essentlally unconsti-

. tutional since it expressly narrows the amb1t of thg First Amendment As a

standard of ltability, “know1ng or reck]ess fa]slty" is, in Doug]as words, an’

"eMesive exception! to thefirs.t Mendment, an _abrldgement of speech’ ‘which gyges -

’

the jury "broad scope and a\most/unfettered discretlon."50 Thds,:whf1e many
commentators see Hill as an important step .toward protecting the press, Black
and Douglas v1ew it as one more attempt to constrain what would otherwise be

a*free press ;

X . © vy
Q uh ] 11‘\ .. . . . L.
- LM £ " .

L] ‘l .




.y ) .

Given their v}ews on the viabi]it} bf-Pross
* > I
the standard of 11ab11ity used by the Court in Hill, there is little ddubt . |

thqt Black and Douglas would not support in any way press 11éb111ty\for pub-' , ii
e / .
lishing trae byt embarrass;ng facts. To be'sure, Black and Douglas stand

8\ - .

. firm ip their conv1ctton “that a free‘press cannot withstand the kind of balancfng

-

approach thg courts must use the common law Of privacy is to survive. That

4

_ the newsvorth1ness defense Seens to be decimattng the-pub11c d1sclosure tort.

wou]d be of 11tt1e concern o Black and Doug?as * "The press will be 'free'

* in the F1rstAmendment sense," DOuglas once sa1d "when the judge-made Qual1f1-

- cat1ons of that freedom are‘w1thdrawn "f1 *Under the 81ack- Douglas doctr1ne, in

-

o short the press would have an unqua11f1edépr1v11ege to report the day's news, . .

even it such reportage invaded the privacy of those 1nd1v1duaTs about wh1ch the

ke

press reports " Black and 00uglas thus~0ffer a 51mp1e but effect1ve resolut1on

=t

A

of "the conff1ct between prlvacy and bub11c1ty . NO 11ab111ty for the press. 3

» 7

» sy

. Eméﬁson's'De?Thitionai Approach . _ . 1359

L1ke ﬂ.eck an Douglas, Emerson refects a ba]anc1ng or weighinyg approach, .
Un11ke Black a glas however Emerson confronts the conflict between privacy . |

/.
and freedom of the press by de11neat1ng the privacy’ r1ght and by reserving ful]

protect1on for it; that is, he uses a defini?ional approach an effort to.

def1ne the right of privacy and thgn “accordvthat r1ght full protectien against
w52

c1a1ms based on freedom of the press. For Emerson the right of pr1vacy calls

for "protection for the 1nd1vidq;1 agannst all forms of co]]ectlve pressute “53
Not limited to state or governmental 1ntrus1on Emerson s theory would support |

e\ press 11abi]1ty--a1be1t str1ct1y 11m1ted }1ab111t --for 1nvad1ng an 1nd1v1dua1 s o
zone of privacy. ' ! '

Ny

In Emerson's v1ew, freedom 0f the preSs serves social 1nterests,.whereas L¢ .
‘ |
y |

privacy serves’ the 1nd1v1dual and "the individuai righty of pr‘1vacy would plamfy .
—~

. take precedence over the co11ect1ve 1nterest "54 Indeed, Emersdn would go so ‘
Q ‘ e . : . ° L ‘
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“far as to protect tpe’indlvlﬂual "against intrusion by any* rule regulation,

or practice of th€'soc1ety in 1ts colléctive capacity”; thus the First Amend-

_ment “would bg subordinate to the requg'ements of the prlvacy right. “55 . .

Interest1ngiy, Emerspn’ s concern for privacy is rooted in hiS desire to main=

tain an effect1ve system of freedom of expression. More often than not, freedom

of.expression éha privacy e mutually supportive, espec1ally when they combine

to enhance 1nd1v1dual self ?ulf]llment when the two are'in confl1ct however,

Smenson uses as his gu1d1ng pr1nc1ple the need to protect only that right which

does not injure another person. For this reason, when privacy and freedom of

. A o . . *
the press come in confljct with each other, Emersop believes the right.of privacy 3;

o The privacy Emerson wants to protect extends only to "matters related to

LN h /
r

. BN : '
should prevaiil. . o

. Gp \ \ ~
[}

the 1nt1mate details df a person s 1ife: | those actgv1t1es, 1deas or emot&ons
which one does not share nth others or shares onl* with those who are QF QEst " 6‘

A]though Emerson does not offer an exhaust1ve list of protected "act1v1t1esh,

ideas or emotions,"<he cites, for example, family relations, hod11y funct1ons

" and sexua1 relations. He wou]d unequivoca1]y exclude from progect1on any v10-

lation privacy reSulting from pub]icat1on of any off1c1aJ]y public document -

or Ig. Moreover, Emerson wbuld afford the press some "breathing space”

hd W 1 '- - ’ » I & I »
witen dfstuss1qg the. public conduct of publ1c figures or public officials; indi-

°viduais "who operate in the limelight," Emersorn réasons, "cannot expect the

same degree of pr1vacy about the1r personal lives. w57

r
1'In sumy ‘the protection Emersop’ﬁoufﬂ extend to the press 1s broad and"

-

encompassing, the press would be held liable for disclosing embarrassing facts .

w58

only‘when those facts “"touched the inner core of intimacy. Privacy would

- S~
indeed prewail over\the First Amendment, but privacy, for Emerson, 1s darrowly‘

defined and, in'theory, defihed precisely enough for the courts to be able to
” a »
”

decide when and. where {he newsworthiness dgfense appliES.

Qo . . . 7
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A Meikeljohnian Standard. | ' .

. Bloustein and ‘Bezanson, .in separate but reIateq artio]es, put forth a

theory nf.newsworthiness rooted 1n the F{rst Amendment theory of Alexander
Meikeljohn. In brief, ﬁeikteohn's interpretation of the Birst Amendment

rests oo the fundamental importdnce of the right to know, not the right to speak.
For Meikeljohn, the right to speak is essentially a pr1vatewright, whereas the
right to know is a public right;’and it is only the put]ic:s right to know, ;n
Meike]john's view, which deserves full First Amendment,protect1on. "Hhat IS E
essential," he argues, is "not that everyone shall speak" but'that "everythIng

* : .,59

worth saying shall be said. The goal of the First Amendment, Meikteohn 15

convinced, is not to sustain “unregulated taIkativeness."60 From Me1ke130hn 5-

. per§pect1ve, First Amendment protect1on for the r1ght to know is JUStIfIEd as‘

a necessity of self- government, it is essential that citizens be exposed to

,express1ons whlch bear upon "issues with which voters have to deaI “61
‘ {
Bloustein understands it, Meikeljohn's content1on is this: “

As .t

The test for freedom of speech under the first amendment is whether

discussion of the given snyject matter contributes %o the pyblic

understanding essential to se]f—governmeﬁt. If the comunieation 55‘
— N L b0
fulfills this purpose, it should not be restricted. If it does ¥

not fulfill this purpose, the communication may.be ‘subject to

reasonable limitation in the public interest just like the‘exercjse
' 62 . . ‘

¢ »
‘ - of "any other private right.

Accordingly, Bloustein proposes a “test of relevance" which, if not met, would

-,

justify reasonable rgstrictions on the pub11c discfosure of embarrassing facts.

B]ouste1n s relevance test is, simply, "whether what is published concerming .

w

. prlvate life is releyant to the public understandlng pecessary to the purposes

“of se]f-government w63 rd%’hus while Bloustein would support+an "unqua]1f1ed f1rst
) "
amendment right of the public to learn about those aspects of private 11ves\ //,_—r'

Q ’ «

.
L . ,1.-
: : . 5
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which are'relevant to the necessitfes of self-government " he would.support _

QnLy\a qpal*fied Fifth Amendment right of a publlsher to "satisfy publlc curi-

osIty and publish lurid gossip about private lives. 64 ‘ :

L4

Blouste1n S test of relevance is greatly enhanced by Bezanson s efforts

to demonstrat; that not “all public disclosures are "equally entitled to consti- ,

65

tut1ooal-pr1v11ege " Althongh, curlously, Bezanson makes no explicit reference

to Me1ke]John, h1s distinction between the communlcatlve value of a dlsclosure
- and ,its 1mpag%‘va]ue closely parallels Meikeljohn's distinction between the pug“‘i

lic and-pr1vate uses of speech. In Bezanson s attempt to balance privacy claims

™

. and freedom of the press, the ro]e of the d1sclosure--1ts commun1cat1ve value

LN

Versus 1ts 1mpact value--will decide its constitutional value. 66 He would
accept at face value the "newsworth1ness" of whatever appeared 1n the press

s “But to conclude that every article and every invasive public disclosure pub]lshed

by the pre??’vs newsworthy, "Bezanson caut1ons, "is.not to conclude that every

67 °

-

newsworthy dlscToéyre should be const1tut1ona11y pr1v11eged i

Sdéc1f1cally Bezanson d1st1ngulshes between the First Amendment protection

of the news sz?y and First Amendment protection of the tortious disclosure--a .
- Fl ‘. l
t,, d1st1nction between the substance and means of expreSSIon 68 gezanson would

want the courts Td-examine the nexus between the dlsclosed facts and the sub-

stance Bf .thie artic1e.%? poes the disclosure narrow the reader's perspective

A .
or foreclose reader understanding? 0

I

Is the disclosure used ‘to enhance the

suQJeet matter of the article or is it used to attract reader 1nterest?71 In

T

other words, if the disclosure is reasonably communicatlve, it deserves First

Amendment protection, if, however, its pr1ncipal value is lmpact, privacy rights

o would prevail. ',
.A Bath Blouste:n and Bezanson are concerned with the need to know, they . -
_differ, however, 'oh their levél of analysis. While Bloustein talks abdit the ,
v s | \
QO 'w
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pub11c S need to know, Bezanson refers to the reader’s need 0 know. The'dlf-

L] n
‘ .

ference between “public” and “reader" is, perhaps, more apﬁarent than real
J

whether the ana1y51s focuses on the«value of the d1sclosure to soC1ety in

general or the reader in particular, its value--what Bezansqn cal]s 1ts commu- |

r L]

\
. nhicative dlmen51on--w111 determlne 1ts First Amendment proteétlon and, 10 the
F 3

. >
end, 1mpose 1fm1ts on the defense of newsworthiness.. > ;
4 . *
) g / [
im . '
- y . N _/ ..- ;i'
‘ Newsworthiness Reconsidered " | .
v

The_BIackLQoug1as'doctrine is an appeQJing solution fﬁlfhe press-privacy
Vcontroversy only to the extent that society has no interest a;gffreedom from. ‘_:_.:‘,
the press. Given the pervasive preéence of,ymdern média. of c&&nun1cation,
. public disglosure of private facts is today far more damaging than rt was nearly

a century ago when warren and Brande1s introduced the "r]ght tg—pr:vacy " For

’

Black and ﬁouglas to argue against any liabiligy for the press--even when the
press aimlessly turns a private affair into a public spectacle--is. to deny the

need o hold the press aclountable for its acfions. If the press remains re-

. . . . -

sponsiée ondy to marketplace forces, as.Black and Douglas would prefer, what
. e

-

incentivé is there for journalists to protect what Warren and Brandeis call’

the "inviolate personality” of the individualz’? C e

' More improtantly, the Black-Douglas doctrine of "no liability fot the
press” indiscriminately protects all journaljstic expression, regardje;s of
quafihy or value. As attractive as this approach may be to the.press .the'un:
fortunate implication is that anything the pFess\may publish is, lggg facto, -
of va1ue to society. While there is good reason not to provide government, in-
cludjag the judiciary, an opportunity to decide at whim what constitutes quality
Journa1ism, there is a pressing,need to adopt an ObJeCthe standard £o which

1 e
the courts might turn when fated with a press more damaging to 1nd1v1duals than

* »
- o g
H
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vaTuahTe to~society Without so:: a standprd-—WIthout a theory of newsworthiness:-
there can be 'ho protection against 1nva51on of privacy by'the press. The .

B]ack Douglas doctrine, therefore, does not offer a so]ution to the oroblan of

* an intrusive press, insteadﬁ'Biack and Dguglas contend that the groblem 15 not of
sufficient consequence to justify any 1iability for the press Bldck and Douglas
' thus offer a theory of the First Amendment wholly at odds, W1th a society strug-

gling ‘to define "vital information,"?3

a view of the Constitution in which the
> public is unable to direct or channel, let alone constrain, the awesome power’
of the press.

In contrast fo Black and Douglas, Emerson recognizes the need for the in-

dividual to know "to what extent privacy will be protegted," the need for the
press to oe able "to assess its potentiai'iihbility for infringement," and the .
need for the &ourts to have "appropriate guidelines for accomnodating these of-
ten conflicting areES w?d Emerson is concerned with protecting fcertain areas

of individual autonomy, identit, and intimacy",”>

his approach to the problem.
of an‘intrusive presc focuses on the individual, not_éociety, and the success of
: his theory rests on.an operationally clear definition of "matters related to the
) intimdte detai]s of a-person's life.;"?6
As conceptually compe]ling'as Emerson's définttional approach may‘be, 1t
_ is not quite what Emerson hopes will someday be é workable theory of privacJ.
Forénereon,Privacy is a "developing right,” and one “cannot exeect it to take
final, concreté shape atghhis point in odr history. w7 A]though Emerson prefers
a legal doctrine that expresses Jtself in definitional terms he is unable to
5

articulate with sufficient precision the 1imits to the privacy right he wants

to protect. In his most recent effort to reconcile the right of privacy with
: x

freedom of the press, Emerson concludes:

Vs L]

In strict theory the’ reconciliation shou]d be accomplished through

-»

deve]oment of a careful definition of privacy, and material falling
\ L]

L) b .
v
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— within that careful'ly defined sphere would then be afforded full

5

protection. This approach would seem to fo]low from the very
nature of the right to privacy--protection for the individual
against all forms of collective preséure. Unfortunately there '
has been no agreement on such-a definition. Hence no unified
theory of the right of orivacy: which would ser;e as the foun-
dation for constitutional protection of the various'kinds of
interests, which we intuitively group under the notion of privacy,
has been forthcoming. This Article has not -solved that pr'oblem.78

Consequently, Emersén is willing to settle for the very approach he 1m-

v tially rejects. “Accept1ng a balancing theory," Emerson writes, 'the effort

should. be d1rected toward developing, ref1n1ng, and giving specific weight to the

79

“various considerations which 90 into the balancing process.” The further devel-

opment of the pr1vaCy tort will not Emerson believes, "pose\a\;erious threat to

n80

freedom of the press. A “fa1r accommodation” between pr1vacy claims and a free

pre;s and‘a little more concentratjon on the “privacy side of the equat1on" wou}d
in Emerson's v1ew y1e1d a satisfactory standard of 1jability for the prei//81
— HheZhgp balancing is used or not, however, Emerson offers some 1n51ghtfu1
_  clues as to where pr1vacy begins and ends, and conceptually, he offers an impor~
tant rationa]e for giving serious consideration to the 1nd1v1dua1 first and then
to the to]]ect1ve interests of societyﬂ- Clearly,: Emerson wou]d not extend the
_ newsworthiness privilege to any express1on “of public 1nterest " Unlike BPack
andboouglas; Emerson advocates 3 basis for recovery against}the press, although,

regretthTy, a full understandino of what constitutes an fnvasive public disclosure

must await a more careful delineation of priVaCy in general, intimacy in particular.

" If Emerson gives. considerab]e weight to 1nd1v1dua1 interests, Bloustein and
Bezanson focus on the other side of the continuum, their approach ca]f@ for an’

emphasis on the social or public value of private facts. Bloustein, fo]]owing
/‘)(\ . ( . . -
| Q ‘ ) . . » - \
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Mqigéljphn successfully unravels the "confusion between the public's consti-
« tytional right to be informed . . . , the publisher's constitutional right

to.publish private gossip, and the public's thfrst for lurid details of any

private Iife";gz and Bezanson identifies with great clarity the precise role

o}.the disclosure, its value to the reader, .and thys "the extent of constitu-
tiona) 5rotection'to which it is en;1tled."83 Together, they offeg an 1mpres-
Q*siye‘outhne of a theory of newsworthiness based ;n a "right to know” inter-
pretation of the First Amendment.
—

Bloustein's understanding of the First Amendment involves both an appre-

ciation for the privacy of the individual and respect for society's need for an

informed_e]ectorate. He «appreciates the "anguish and mort1f1cation,f the “blow
to human dignity"” that may result frof an "unwanted witness" to private Iife.84
At the sam% time, he.recognizes the importance of a press free to i?form and
enlighten its readers;‘ To establish an g??ective compromiée between freedom of
the press and the often céuhfeﬁvailing 1nterést.3n privacy, Blousie1n 1dentifies
and resol¥e§ the ambiguities of “newékorthiness." He thus calls for a distinc-
tion between "public inté%est," meaning curiosity, and "public interest,"
mganing the "value to Ehé pub]]C\pf receiving information of.govern1ng 1mportance."85
Only-the-latter, in Bloustein's vxew; deserves full First Amendment protection,
the former--the public's cur1osity--may be restricted when privacy 15 threat- '\
ened. "The privacy of an 1nd1v1Qua1 may on]y Qe invaded by mass publication ’
when that publication is relevant to the purposes of self-government,J Bloustein
argues. "In all other Lases the right of the publisher should be SubJ&ét to
reasonablg restﬁiction_in order fo protect the public.interest in privacy."86
For both 8loustéin and Bezanson, newsworthiness is defined in terms of the -
.guality and relevance of the public disclésure. As Bezanson puts . it, "a public
df§closure that narrows the reader's perspe;:T:;\Br forecloses reader understand-

3

ing ought to be entitled to less constitutional protection than_one that deepens r
Q N~ v . 7
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and enhances understanding and perébect1ve."§7 Thus the Meikeljohnian standard Qj?
i r S/

- Ld -

. - .

advanced by Bloustein and Bezanson ngl'only protects the vital inférmation

the public needs to know but prqtecfs as well an indivRdual’s solitude; 1t both

imposes limits on the press and limits on privacy.
Until and unless Emerson's theory is developed to the point where privacy . '
is fully and clearly ‘defined, the works of Bloustein and 8ezanson--or a creative

synthesisbz; the two--would appear to be the most attractive solution to the

conflict between privacy and freedom of the press.
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