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=GAL ’ustaruansx an, race the cnncept of 'c;opynght' back For se\;éral hundred yearsx o
{ﬂpyrlghl; stems, as dnes 50 much uF our Junsprudence, frnm theﬁghsh Ccmmcm Law* .

. tradltl ons on whu:h the Canstltutmn oF tl’le‘Unlted»’Statesls based. Iri thE Umted States,

g T S
cupynght extends frarn Artlcle DHE, Sectmn 8 nf the Cnnstltutmn whlch e‘anmNered Congres, iy

ST :“ tcb premgte the Progress of Scl ence ané&he useful Aﬂ:s by 5ecurmg for hmlted Tumes tcb

o Authors and Inventars the exclusnve nght ta theur re5pectuve W-ntmgs and Dlscovénes

The Congress enac:ted the ﬁ rst cnpyﬂght law in. ;790 In 1909 a rev:sed cgpyrlghtr K

e _.:Iaw was. passed Thl *Is essentually what we. aad tc: wgrk wuth untll the Copynght Law of A

: 1976 was Iegnslated 1909 was an unfoﬁ:unate year chr the Establlshment QF ,gulatmns SN

{on for several

) far cepynght Althﬂugh the great age DF Ameri can mventl ng had been gm’
s _decades the natlcm was jUSl’. barely Icmkmg tawards the staql: af th»_fage of electmmc cornrnu-_ o

g mcatmn Motl on. pmtures had exi sted Fur several years stl I photagraphy fer almast a century,

phnnorecards Fcur several decades However r‘aduo c "{,mumcatlan stlll consusted -= Far the mast

part “= of shlps at sea Sendl ng dots and dashg f télewsmn was an. untested them‘y, EUdIQ : -

- _hume reccrdlng devn:es were unknnwn an A,{of caurse, there was na SUCh thmg as photocopymg._ :

L I .

'f,nmtuan of 'fa:r use‘ has Iasted up to the ti me where

ThIS Iaw wuth rm statutmy
) 'xerax' IS mere thaﬂ jUSt a wor ,' |l;'s a noun, verb adjEGEIVE, and adverb Althaugh practucally b
Arfabsolete at bi rl:h, the Cd:_ :ﬁght Iaw gf 1909 hved For alrnc:st 70 years and has made few

' fﬁends in its. hfetlm'i o

After apj mxlmately 20 year’ S wmk Cangress has revns/edi'the copynght Iaws We
“ are naw egpenencmg the transntmn between the Act of 1909 and the Agt aF 1976 On S
| ;January 1 1978 there wull EXISt anly one capynght statute, Pubhc Law 94 553 NI

_ Many af the famnhar aspects uF the D|d Iaw W||| remav' f; Cnpynght will «:ontl nue to

; -be secured by authors, mventors and 'creatars' of wor,ks Iegltlmate SUbJECt areas far

. :cupynght wnll also remain the same What may not be capynghted also remains the same;

concepts, ldeas, systems, methods, pnncrples of aperatmn prgcedures etc Copyn.ght |

ﬂi

v 3 e
never secured for. such rnatenal rather the. autharscreatur secures prcsl:ecl:l on’ for the mannar = <




o ,contractwﬂl

o \mll autornat_ _ally gam an extensmn QF 19 years in addutl on. tn the seeand term af 28 years

’ : Matenals tha& have already entered thb“pubhc damaln may nat reqzbtam (:apyﬂght prctectu un. :
However, IF an exl stl ng contract allows Fur use of materu al Far lts secand 28 year term, that
; endure fo}' the peri ad oF the extra 19 years pm\nded by the capynght law. s

. T’=he ﬁght to usg the materual ﬁ:r the add:tmnal 19 years “reverts I;o the copynght halder 2

";f""What Is and Is Nnt 'Faur Use' | :

The Iaw and the onstntuts on state that the copynght shall guve the haider exclusu et § L

¥




5 .:;—-and educatmn. Thé cautts' Justl flcatmn far what amgunts ta amend; ng an act af Cungress

was stated Cﬁnstututlonal reascn For havmg t:opynght, '[,tc prnrnote Scnenae and the useﬂH Arts" | ) -

Y

'-’-,lt was the npmmn nF various cguﬂ;s that to take the ward 'excluswe' llterally wauld hmder o

1. . %‘L ;"

rather than promote the prngress of the nal:mn Yet, m creatl ng the dnctn ne oF falr use, the

\

\ za,-mfnngement only begged Ehe"ssue untll Congress c.nuld state what |t meant by Faur use. I -

i
. __F

- rnther wards rather thanfattemptmg ta estabhsh unuversal rules, the caurl:s were m effect saymg,

.

oo thlS is a[l nght 5;‘ nnw,“ and "for the tl me bemg thls 15 mfnngement" : As one Iégal schnlar

use. became snmethmg “somewhere m the hmterland betWéep the bmad avenue of

B 'lndependent c'réah on. and the jungle of unmutlgated plaglaﬂsrn" .3 L!nder the gld Iaw ‘a Frequent!y

=
3

o /ggltl rnate defense m an mfnngement sunt would be to clalm that the use of the waﬂf was ncm—

commercual in nature. Thls defenSe was especlally strong lf nne wnrked For a nanpmﬁt mstntwmn o :

such as a schncﬂ or hosmtal

’ Under the Dld Iaw, bmc:ommumcatmng was oFFered the wndest passnblé Iatltude by the .

£,

- » $oe
_,c:aurts. Dna case mvctlved the Natmnal Instututes of Health and the Nal:u:mal Lubrary oF Med:cme

, They were in the busmess af systemahcally photacopymg, on request entu re Jnumal a’rtucles

- In 1970 alone, SUCFLCDpyIHQ amaunted tn 179 490 pnssuble cases Far Iegal actlon. The

- \

" »?E-Wulllams and WI"(IHS Campany sued clalmmg wholgsale mfnngement The Campany wcm an

_'m1t|al dem sion stat.mg that the dactnne of- 'fanr use' dld not apply in thenr case HDWEVEI‘, on .-

' "'_Eappeals the NIH and NQM WE"E UPhEId lﬂ |ts declsmn the C‘.ourl: sounded a wammg nL, Smcé :

o the problern af accgmadah ng the mterests af sci ence \mth thase af the pubhshers (and authors)

called fuﬁdamentally Fnr leg:slatuve gui dance, whlc:h has nat yet been glven, we should nat
s : gy .

durmg the pengd before cangressmnal action |5 fgrthcornmg, place such a risk af harm pn science _'

and medlmne" 4 L 5 . - ,_
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Now thet Congress hae aoted Falr use: hes a etatutory deﬁmt;on. The chGEPt GF

T

-faur use do‘es noj:“_apply_to»aodmweuel metenals._Someuwould ergue that takmg a segment'

gr: phuo Woﬁk Copymg plotonal or photograph:c matenel uemg a chfferent mechum, 1 e.

capture the essenoe of the mov:e end thlS oen rerely e?‘done wnthout damagmg the volue oF e

T ,'- v-l

the Eﬁl‘.i re. oopynghted work beou‘sly, there oen be ho 'falr use' of a smgle p:oture or

l

e -
hevmg an’ artlet c:opy a photograph in pen and mk wnll not avold the oharge of mfnngement 5

The new Iaw is Very Speenﬁo about the ose of photocopymg meehmes and other de\neese

7ue o

o seem thet the rnees oopymg pohcy of the Netlonal Inetltutes of Heelth end the Natl onal lerary

ohange in the Faur use oonoept le one oF the stetuetory Factors in determmmg whether or ot
”’"..-..“'mfﬁ ngement hae ocoured The oourts now muet assess “the effeot oF the use oF the copy'on
__the potentnel rnerket For our value of the copynghted woﬂc“ The defense oF nonoommerolel -, BT

s use, of nonproﬁt metltutl oh IS no*longer vehd ls your uee to eome degfee denyu ng someone

L work whule engagmg m nonproﬁt ectwntl es Just as well as |f you were pubhshmg or oreatmg
' For proﬁt As the oese hustory oF the oopyr@ Iaw developes thus mey we!l be one ‘of the

' N *most s:gmﬁ oent secti ons. oF the enh re Iaw.

’ 'the hvehhood he may be entltled to frorn hus work'? You can hanﬂ the market value ofeomeone's c

that exlet now: or may be 'developed in the Future‘ "Dn v:ew: ng the rulee wnth thelr epeolﬁ ca- : e
t;ons on numbers of oopiee, whether or not they are eVallable at Faur market Velue eto ‘ the |

reeder wnll mmed:ately want to rnake a oornpeﬂson between thue lew end Prol1;bit;on in tenhs

oF potentuel enforcement. The enalogy would not be entl rely mvahd however i, as ?t would

of Medl cine w;ll agenn be revn ewed It is true tha_t under oertam ci roumetenoes‘ multlple

eopymg may be allowed but prohlbltlon exuste as, to ll‘. bemg systematlo' ' 'dlreoted from

A\ o
h;gher authonty and a subst;tutlon For reguler purcheses Perheps the moet elgmh oant o

tFT
By .
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o daesn't mean 'y"ou»ean't’?da it..

o ematenal must bear m mmd that anee the authnr er c:reater has secured hus eodynght and placed L

pl‘DhlbitlDi]S exclusmns, ete., |[ us_tfl

Yet but the answer prnbably

be remeitb

e’“rlenpyh gh,, .aref. negdtuable‘ Many

5 -,;seems ta be lllegal Of eeurse, th P

lt's a questmn DF negdtlated nghts. Users ef cepynghted““»

";"ene nf the authdnzed symbnls on hls wnﬁc , espans:blhty to be aware af and ablde by the

,jregulatmns DF the Gapyﬂght aet is an afﬁ n'natIVe duty belengung ta the potentual user. An D

\

C sunsuceessful defendant may be assessed tdtal eeurt cdsts and legal fees df the plamtu FF as

' -weH as assessment Fer damages. e [EREEEE EIF R SR

Eudeammumeatmn - A F’etentually ngh lmpaet Area

SIP

o,

Edueatu en lh general and Bl dedmmumcatl on in partleular have the pdtentual ta be hugh e

Jmpac:t ateas as we begln td lebk For the efFects of the new enpynght law. The reasens fer

,':;thus are numerdus 1) The Ceults have always been Iement w:th pedple m medleme regardmg
'/;falr use 2) Certam praetu:es wh: ch have recelved a temporary Juduczal apprnval now ar.xpear -

o td be banned 3) The ndncdmmerclal or nnnproflt use DF eepynghted maten al is.an extremely R

= e

4

_":,-pour defense, lf appheable at all 4) The prbductudn df bmmedla wnth |ts Iarge numbers dF

' _5) The cnst dF sueh medua is further mereased b

. 'splnt' of the new Iaw is elearly on the side o

| ‘|Iiustratmns, shdes v:dee tapes etc., make* Bmebmmumcatmn a hlgh unit east busmess. o

E

Laan wantmg f’er Cbngressmnal gtﬁdanee. ,? L

its lack df true mass dlstnbutmn‘ é) The -

eopynght helders and '7) The coints have L




Loet

' "i-whuch should be endorsed by the bcard cf trustees -or. regents. T’hus w:ll enable such aperatu ans' ‘ !

:ta contmue W|thm the law, Hopefully |t W|ll alsc minimize cﬂnfhcts w:thm an mstitutmn
'whﬁ tlu ngs c;an't be lrke they always were. It IS true that a legal :hustary must naw Be bmlt tc: :

' ga w:th th:s Iaw, but thls Iegal hlstory wcll be bunlt in the courl: rgom. The deFendant‘s bem:h

. !! 3
7;'15 nat the forurn aF the bmc:ornmumcgtor._ - s L o , ’
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United States Gnvemment Pnntmg OfF e, WEShlﬂgtﬁ"x D.C., DEC 1976..

et
A- ’Pubhc Law 94 553 Sectlon 102

iDuratmn DF Cnpynght Under the New Law, Cupynght Ofﬁ ce Clrcular RlSa, ) .

o Gishop, Aﬂ:hur N.i Faur Use of Copynghted Books Houstan Law Revuew -' AR [ |
Vol, 2; 2 (Fall 1964) P. 206-221. - T A o

;_-Wllhams &Wu Ikms Coi, v. Umted States 487 F 2d 1345 (Ct. Cl 1973)

| Tnme, Inc v.rBemard GE|5 Assac:ates 293 F Supp 130 131{134
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