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TRACKING AND ABILITY-GROURING IN AMERICAN SCHOOLS; 'SOME CONSTITUTIOMAL QUESTIONS -

. P
” .
. ) . , . . . 'Y
. _ v .

The study's objective was to exaﬂineftracking and ability grouping from a

Constitutional perspective. Given the recent involvement ofuthe JudlClal

[N

~ system in the’ proViSion of equal educational opportunity, the golloWLng

issues were the focus of this review of the legal literature- what concepts

are likely-to form the basis of a Constitutional challenge to ability grouping,

- what are the legal precedents in this area, and what legal apbroaches have been

taken an analogous‘cases. The examination of actual cases and commentary

; ' e )
;xevealed éeveral'basicyé%sues which point to the likelihood of*awguccessful

N

.




Tracking and Ability)drouping in Schools:

e Some,Constitutional Questions . . S
.\ A

.
a - . o woe

Citing the equal protection clause of the Fourteenth Amendment to !
the U.S. Const1tutlon, the Warren Court. in 1954 struck down - the "separate -

but equal" concept of educatlonal equ1ty. In, d01ng so, the court made o,
\ Py oo

two rullngs w1th far reach1ng consequences for the conduct of schoollng ' o
X ~ ' S

'in the United States. Flrstp the separation Jf students by race'was > '

©

determrned to be 1nherently unequal~ Second,'thé“court1requ1redfthat““f”,‘

educatlon be made’. avallable to all on equal .terms. (Bro&n'y; Board of

©

Educatlon of Topeka, 347 U S. 483 1954) The 1mpact of these rullngs,._"'

.
L

espec1ally in v1ew ‘of the changlng notlon of wh t const1tutes equal edu-

- tor . .

j'\' . <. o
. i? . catr?nal oppdrtunlty and the vigor w1th whlch the Jud1c1al system has
attempted.to tr;hslate these concepts 1nto practlce, ,- has been felt in

’

el '-nearly all areas/of publlc educatlon.“ It .S llkely, too, that aspects of

a

educatlonal pru t1ce, not yet challenged on these grounds 1n*the_legal
1’. y . :
system, wlll be subject to scrutxny by the courts in the°future.“ It 1s iu

)

also llkely that many ‘of these challenges w111 involve the distribution
. -~ . 1 ) N

. of educat onal resources and opportunltles to varlous groups of students :

N .

w1th1n schools rgthor than focus1ng ‘onlp on between school 1nequ1t1es.a“In

i s

v1ew of these legal realltles 1mp1ng1ng on the conduct of educatlonp ablllty

.

zf{“ . grouplng and tracklng, wh1ch have "ready recelved some. attentlon from the
S ’
. 1
‘ courts, w111 prob@bly be subject to. further legal action. -
,fr : : L . ) L .‘: . o \ e . . . . . .
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The purpose of this paper is to examine, from a Constitutional,. .

perspective, the bases on which abflity grouping-and tracking might'bﬂ

' R B S v oo .
challenged as barriﬁfs to equal educational opportunity. Findings from °
L4 . . .
educational research on ability grouping, commentary from law.review journals, ' .

and the texts of cases themselves are 1ncluded as a part of this inquiry 1nto

-

" -
-

the d1rectlon such legal: challanges m1ght take. . Three approaches are followed .

/

Mmoo
. . 0 -

_"' in the’ analyses of the legal llterature. F1rst, those concepts llkely to

. 1nfluence both the character of a legal challenge to ability grouplng and
the d1rect10n of the court's responses to such a challenge are 1dent1f1ed.
Second those cases in which tracklng has already been considered by the

R courts are exafmined to determlne 1egal precedents for future court actlon. .
S :

. 1
’Thlrd cases which m1ght be conSLdered analogous——those deallng w1th related

) RN
. »

issues--are reviewed to 1dent1fy legal approaches which m;ght be adopted in

El

- challenge to abllity grouplng and tracklng. " PO

T ey . SN

'Before conSLderlng the legal llterature, however, 1t is- essent1al to

e - . . R

'rev1ew the charactErlstlcs common co tracklng and ablllty grouplng that*are

B N .'llkely to be the focus of . legal actlon. " The“most fundamental characterlstlc

= of all sy*tems of ablllty grouplng is that they center on the cla551f1catlon -'ﬁ'

-

¢ . ”and separatlon of students for d1fferent eduoatlonal treatments. The extent

and type of separatlon rangps from w1th1n class grouplngs in wh1ch the pacen
, - of 1nstructlon ln simllar contents 1s var1ed (read1ng groups, for example) - '/L
! ' ' . . N . .
mtvhiwfor relat1vely short perlods of tameh most common “in the" early elementary

.
.

;_,- grades, to an almost complete separatlon of students for the prOVl,}On of . .f }/jv -

.dlStlnCt contents based on assumptlons about: students educatlonal and occu—x/
‘patlonal potent1al at many secondary schools. Nevertheless, all grouplngs "

o O
;of thls type, however vdried, share thls characterlstlc. Ablllty grouprng‘

S ,.'or track1ng of any type creates claSSLflcatlons that determlne the quantity‘
- i, o A




. -

‘_ . and type of education students receive. This classification of students),
v k. : ‘ N

il-

o

from a legal view, constitutes a governmental’ action which affects ch

-

-
L]

. . R 2
dren's access to educat:Lon.

i -

Also characterlstlc of ablllty grouplng is a set of assumptlons about

LR

it w1dely held by educators. . First 1s the belief that students d1ffer - -

greatly in thelr academic potential and apt1tude for schoollng Students

, are seen as so d1fferent7-1n fact, that distinct educational treatments are
viewed as'necessary to facilitate learning in different students.‘ Further,: Co.

f‘“ ) student d1fferences are cons1dered so great and. difficult to manage that

-

the segregatlon of various types of studentsgiﬁto separate 1nstructlonal

.yﬁrt.; . groups is requlred to effect1vely adm1n1ster these dlfferent treatments.
. R}

Second, although 1t is often acknowledged that learn1ng def1c1enc1es can be

‘o -
<

'. - remedlated and that students w1th educatlonally 1mpover1shed backgrounds canv

“catch up" through speclal temporary compensatory programs, in practlce these {

/
results are more. often con51dered the exceptlon than the rule. In fact, the |

[N e
g s e

'

aptltude characterrstlcs on which students are clqss1f1ed are-- seen -as- qulte_lm“m,«mr
[

. -

stable. While not everyone holds that abllltld//are 1nherent and 1mmutable, .

1Y

e ’ it 1s generally believed: that apt1tude is not llkely to be much altered,by
- ) R A ) &

educatlonal treatments.: The th;rd assumptlon is that ‘the' class1f1catlon of

. students according to their learning potential can be accurately and fairly -

o | ceniet _ " i
. eas11y accompllshed. - - . T o,
L , S . .ot R 3

-t . : ; o These three assumptlons result ‘in a number of characterlstlc ablllty

- -~ S~
: . .

- R D

roup1ng practices whlch lnfluence the duratlon "and strength of the 1mpact T

. N of‘class1f1catlons on the opportunltlesuof students. As such, these practhes
- ‘ T
/ may be subject to judlClal review. o S ' ,

o Flrst, follow1ng from the v1Ew that the w1de d1fferences among students

.

requlres not only thelr belngegrouped homogeneously but their belng prov1ded
’ ﬂ

d1fferent educatlonal treatments, students in varlous tracks and ablllty levels

-

i D e - e 36 L B e




antially different educational experiencesi :
eparation of students itself leads to marked differences in
’ ‘— o

class composition. Studies of tracking and ability grouping have tonsistently

v

gorrelations bétween race and socioeconomic status and track level.
~ s ‘ o a . .
+ Minority children and those from the lowest socioeconomic groups have been.

. -
- -
.

- found hig

> found in isproportionate“numbers in classes at the lowest track levels,and

.children from upper socioeconomic levels have been fou&d to be consistently

¥ ?

i
over-represented in higher tracks (Mehl 1965 Heathers, l969 Shafer and Olexa,

L d

l97l Heyns, l974 Alexander and Eckland 1975; Hauser and others, l976 Q}ex-

. J

ander and;McDill, l976; Metz,-l978; Oakes, 198la). These dirferences may lead

'to reduced opportunity for academic achievement. Students'in low tracks are

o

less likely to haye peer models of middIe—class high achievexrs. "In view of

.

the studies that have linked c{ass compOSition with academic achievement these

’ | .
P \

differences are likely to affect differences in the-education of-students at

Kkl
. . -

different track levels (Coleman l966, U.S. Commission on Civil Rights, 1967; ‘
r .

i

. Cohen, Pettigrew, and Riley, 1974) Additionally, low track teaching aSSignments

_are less preferred by teachers-and, as a result low clasi s Jre usually taught

by the least experienced teachers in the school (NEA, 1968). Both the teachgrs'_

dislike of_a teaching asSignment and relativeginexperience are likely to affect.

- S the education of students in low groups s'.-._ S . ih

.°~. .. v ' “

L 4 . . ither, both the content and gethodé of instruction vary markedly in .

:_;;;J<m'_,: classes at different levels. Students in hiyh groups are more - likely than

w.. PR . ’ . f . F— .
N others to have access to the knowledge most valued in society, and there is;~

9
- «eyidence to show that . students in low groups spend less time in learning activ-

ities and are less likely to experience instructional strategies assoc1ated with v
D ( ' -0' . )
B academic achievement (Keddie, 1971 Oakes, 198la) All of these factors indicate
. S
_———————that—‘he_educations_regeived by students clas;ified and placed at different levels ,

‘are quite‘different,f oL . : ~~l. e

) . ’_ B ) . A . . ) e - . , H ) s
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‘ ‘If'these differences served to enhance the learning of different
I J . ¢ .
e .. groups of students, they could be considered fairly neutral. However, the.

conside;able amount of existing research on the relationship betiween track- K
+ \ Ll
‘ing and;academic achievement'has not demonstrated that this type of grouping,

, | » o
and presumably, the differential tyeatment that accompanies it have led to

Loe

- gains in student achievement for students at all ability levels. ’(Excellent ,' v

b ©
L]

racent reviews of‘this literature include the following: Heathers (1969),

Pindley and Bryan (1970), Esposito (1973), and persd11 (f977). 1n sdition, a
number of these and other studies havd shown that tracking has,had negative ef?
fects on students in average and lower groups w1th the’ most adverse effects on.

those students at the bottom levels (see Borg, l966,2Findley and Bryan, 1970 for

excellent reviews of ‘this literature) . Rosenbaum (1976), for example, studied

- . . .
. .

the effects of tracking on lQ“scoreiilongitudinally and found that test scdres

. . . ] ) R . ' :
of students in low tracks became homogenized'with a lower mean_sccre over time.

with a higher mean score over time.. Additionally, in a recent_study,of tracging
A . g « .

L
w

. and educational outcomes\\giexander, Cook. and MLDlll (l978) found that, everi o
'with ability and ninth gra -

\{D

chievement controlled, track placement affected

¥

h~students in.college tracks experiencing greatér

’ [y

~eleventh'grade achievement wi

3

rf

e . - .
gains that thosefin, non-college preparatory programs._ Thus it seem possible

~ [
N -

that the educational differences 'resulting both from the separation of  students -

itself and from the educational treatments students receive may be of: legal con-

t

cern under the concept of education available for all on equal terms established
- ' v

in -Brown. = S e g .

- . —\. . - L q

. % . -
Second,'bpcause student aptitude, used, as the/basis for tracking classi-
o .

D- .

fications, is seen as a quite stable characteristie/of students, placements based.

. : ,on it are only infrequently re-evaluated. As a result student class1fications

~ o

'ﬁtend to be permaneﬁt and resultant groupings quite infleXible. Students claSSi—

fied as slow in primaxy grades and grouped accordingly are quite often those who




U e . . ) ) R . . .
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graduate»from high school "general" or "vocationaln programs. In this’@ayfthé

.

clasSificafion process has long—térm'effects on 'the learning opportunities of -
. .students. _ i - - \
M , , 4 - ' ' ~ . . -
’ Further these classifications and placements are more than simply Jong
. - : . . . . '3 " .

lasting. . For, while ability classifications are seen as characteristics of stu-
. e s . . - ’ ) ‘
‘ dents themselves, they are not usually viewed as neutral attributes. To be la-
s ' .
- . beled "slow" and placed in a "basic" class, for example, does not merely iesult

.dn an.educatidnal treatment that is different, but equally valued to one given

-
«

'to students.labeled "bright" and placed'in an’ honors class. If this were' sO,

0

ability class1fications would be analogous to the identification of blood type,

for: example, which has consequencEs for various medical treatments. This, how—'

L e v
B 'ever, is not the case. The class1fications "slow," "baSic," "renedial " and

)

s

1_ those of “fast," "bright," or "honors" differ greatly in prestige, both in

‘schools and in society in general.' A student classified and pzaced in low tracks,

Al

.

’ ;" whatever the particular terminology employed, is identified as~"dumb " a stigma—
tizing label with effects that are extremely difficult, if not impossible, to .
. ‘ ) ‘l . . L . . .
overcome. ‘ .
L - : ° . . B . ’, .
,g: . ' o Kelly (1975) - found tragck ppsition directly related to self—esteem With 0

/

e

Yowerx track students scoring lowest on self-esteem measures.. Morever, Kelly
andnothers (Shafer and Olexa, 1971; Alexander and McDill, 1976) have shown that

. placement in.lower tt%gks has haJ a corroding effect on students self—esteem. .,
) 2 . . '
‘Heyns (1974) found that, even with ability level and status origins controlled
. .8 s
‘ _ .for, track level was’ an zmportant determinant of future educational plans, a Tl

)

-finding confirmed by Alexander, and McDill (1976) The more recent work N

of Alexander, Cook, and McDill . (1978) expanus these findingsvto establish the o

N s

' existence of tracking effects not only on educational aépirations but on goal-

R - . K - S B ) o

oriented behaVior as well Controlling for pre—track enrollment achievement,
. t

' goals, and encouragement from others,,the stddy found- those in college tracks to

[y ..
-

be Jmore “likely than students in_ other programs to apply for college admiSSion and -
LR . . L ol . ‘ ‘ , .

o ) -

Q ) : - ' R " 9 L - . . : : : S
«‘.-.,’. o - N . : S ! . v o ) . » . : ) .




o om . , - . - : -
. . : . v \

. .

., ¢ ) . . , .

. . . e . ’ ' ) 4 .
e have an enhanced probability of acceptance. Rosenbaum's:recent study, of
. . ) R . .

track misperceptions (1980) supports”this wérkywith the findings that low
track membership has a frustrating effect on students’ college plans over

’ «
and above the effect of apt tude and grades. o ’ s '

rel 4

Furthermore, while a stigmatiZing law track label may negatively .
aFfect a ,student's self-perceptions, it is also-likely to lower the expecta—
. \ £ [}

\ tions for his or her learning held by peers, teachers, and school counselors.

» -

: These'lower expectations may result'in.a self—fulfilling prophecy with students
[ . - ' . .
~achiev1ng only what is expected of them. "As is well known, many of the teacher

expectation stidies have shown different outcomes for similar students result- !

\ . / . -
A ~,ing from teacher behaviors modified by their different expectations for them
(See Persell ,(1977) fqQr a comprehensive'review of this literature). The stigma-

P—

be . . N .
- . ® o . .-

fied -students, are ‘also’issues which may Be of interest to the courts.’ o
.o . - - < . . e
’ - 0

- o B 4

Vs

‘ - : ' 3 A
Thixd, despite these long-lasting and potenmtially harmful effects of

‘ability grouping decisipns on students 'the clasgification process is rarely
“ s . Q . ) » -.
well-defined or'consistently carried out. Many districts, in fact, have no

g - c . h N “ Lo Y
‘ formal policy regarding the §riteria'f0r ability groiping placements; ‘in )

- ' other districts, policy exists but is not careful followed. Dec1sions are
% .

often left to individual administratorsq counselors, and teachers. Parents

!
.-
> \"

’ :° "and st dents are‘often not informed as to placement criteria, abouttthe_

'v

'differences in educational treatments offered o different groups, or of the
- : . \ N - . . “ . . . . .

restrictions on students’ a;ccess' to'ffJ.rther educational or occupatinnal oppor-

.
. . D

. tunities WhLCh may ‘result from various placements.. Moreever, in some. districts .

y 44

.

and schools, parents are not routinely informed that their children are/heing

[y

St ’ c e i
classified and tracked gt all (Oakes, l981b) | o
.-, o : ! "

. i

' Stude wlacements are often based largely on the results of standard-

’ .

+ized tests of achievementsor aptitude that may not always be appropriate~for
- . ) o

& these‘decis10ns.. In ‘some schools, either the content or ‘norm group of a test C

. « ‘ . -ﬂ -

.. PO . .

Eﬂ%l ;-9 ;_'y‘.“,.', ,'*;'V S j “?"77 'al).> e I

. : e ' . ) . » . .
tizing effects of track labels and the concomitant harm, especially to misclassi-

4



may rehder it an ineffective measure fof some groups of students--those
, with language or cultural differences, for example. "In other situations,

“ " .
‘ test administration is inappropriately conducted.D Furthermore,‘test results

\

are sometimes used to make deciSions about placements in programs re1atively

,; _unrelated to the content--the use of reading test’s' to determine placement in

a variety of subjects, for example. Test scores are not the only widely used

criteria for class1fication, however. Many decisions are based on teachers"p
and counselors observations of past academic" performanJe, student behaVior in

the classroom, student dress and speech styles and-other subjective informa-
. L . . » ; \
! .

tion (Cicourel and l(itsusej 1963); The lack of defined policy and the cavalier

use of test results and subjective judgments are characteristic of ability

. -

L)

grouping class1fiaation processes in. many school, districts (Shafer ‘and olexa,

-~
I

- 1971; Rosenbaum, 19761 Oakes, l981b) Anq, because these claSSifications so
s 3

often come to be seen as unchanging and Virtually unchangeable characteristics \\\'
- \
of the students so claSSified——"slow " "average." "honSrs,",etc.——the result
». Y : . B
S et
roe is that classification processes that are often haphazard result in seridus

. and long—term effects on\the educational opportunities of students. Under .
. B \j' \ ¢ -
. ol A
' such circumstances, the mﬂsclass1fication of students is a matter of substantial

- ) . o ! \ . - . - ! e .
. ' consequence. ' \ : v . =

. * . ] R c i -
* o Thus, several characteristics and effects of ability grouping‘and track— i

. ..
.u \ f

ing may be susceptible to legak\action in relationship to the prov1sion of

-

b equal educational 9pportunity In sum, these-are: the separation \bf students

93 ) :

resulting in disproportionate placements of poor and minority students in S
| )

- low groups, the reducgd educational quality in low groups; the limited access S

~ ‘ & :

«low group students have to higher edugation ‘or some occupations, the r"lative * .
T A S . ‘

permanence of ability claSSiflcat;pns ang, inflexibility of grouping systems; et
2 R L e - e

e | . : 1

: ‘ ' o ‘ : 8 ) {5 . S




-
\ S
, :

! ' the stigmatization of low track students; and the misclassification of‘students
* , ‘ o v

-

resulting from inappropriate or haphazard‘classification procﬁsses.

M . ~ Y

Turning to the question of the, legallty of abillty grouping itself,

.,

or characteristic practices whlch are associated with 1t, two. precepts from

-

the Foufteenth Amendment of the U.S. Constitution must be consldered. “Both}

5o
+ + .
)

are contaoined in the fol‘lowing_gcerpt:-. ’

- ‘ . . . nor shall any state deprive any person of life;
liberty, Qg property without due process of law, ndr
deny to any person within its 3ur1sd1ctlon the equal

); o prqtéection of the laws. (U.S. Constitution, Amendment
‘ ' XLV, Section 1) S ‘ .

L4

The pr1nc1ples of due process .and equal protectlon may both be .appli-

cable to a- legal challenge to ablllty grouplng. The_pr1nc1ple of due ‘rocess

challenges governmental actions on procedural grounds, requiring that fair

and just procedures be followed before denying an individual access to any

1mncrtant govern&ental beneflt or const1tutlonally prote-ted r1ght (llfe,

’ liberty, or property).‘ Addltlonally, federal cases have establlshed the r1ght

»

of procedural due‘process before an 1nd1v1dual may be sﬁ!gmatlzed-by,pupllc .

.« ¢ . -

officials. In the most- frequengly cited case} Wisconsin v. Constantineau

-
3
v .

3

(400 U.S. 433; 1971), the Supreme Court.ruled-mhat a due pfocess hearingﬂwaS'"?
. . e R
® - required before an"individual could be labeled "d drunkard," a label determined -

.. . ¢ e s
= .t

‘by the court to be stigmatizing. This case has been used as.precedent for the

.requirement of due process safeguards in situations where a stigma was-likely
. . M s

-
.

' to result from a government affixed label. . N

-~

" ) ) % . . B
Procedural due process applies to ‘access to education directly.following

‘.
1 N S .

the rullhg Ain Goss v. Lopez (719 'U.S. 565 1975) that educaéﬁon is a "property“

PRy

right and that den1al of such lis subject to due process. While the Goss decislon

L

' entitled a child to due process before a change of status that results in exclu-.

. 3 <. g . - . .
sion from school for any reason, it may be applicable:to tracking as well,

- - A ~




e

o
<

, although thls has npt been tested in the courts.

‘w

* \, procedural due process requiremen

- excluslon from regular school programs. Establlshed due process procedures'

'all "éxceptlonal"

. f(Mllls v. D C. Board of Educatlon, 348 F. Supp. 866, 1972). Fundamental to

The classification process

that is an essentlal feature of tracklng effects a change of status in the

a

chlldren 1nvolved and excludes them frcm partlcular types of educatlonal

experiences. “This llmlted access affects not only the type and quantlty of

education a child rece1ves but also affects his future educational and occu-

:

pational opportunities.-:Becau%e of/

S

se,par511e1§, it seems likely'that*

~i7
!

. N )

ablllty groupihg dec1s1ons. [“

Due process procedural ﬂ;otectlons in educatlon have been further

»

developed ln cases 1nvolv1ng the labellng of handlcapped ‘children and their ’

- . N -

é

c

resultlng from these cases 1nclude the prov1s10n of a notice and a hearing , o

,

for any mentally retarded Chlld be1ng ass1gned to spec1a1 classes (Pennsylvanla,:

could be extended by the.courts to include

_Assbclatlon of Retarded Chlldren Y. Commonwealth of Pennsylvanla [?ARC]
- '. y r

' F; Supp,l257, 1971) Additlonally the MlllS case extended these safeguards to

3

-

these procedures ‘are the follow1ng safeguards. a) the app01ntment of an

EXRR Y 4

‘_1ndependent hearlng offlcer, b) the presumptlon that Ehe best placement is

4

1n~a regular c ass, and c) shlftlng the burden of proof to the. contrary from

‘thé Chlld ‘invo ved to the school. Thls th1rd safeguard places the school in.

' o ¢

the p051tlon of hav1ng to show that the class1f1catlon and placement in spec1al -

programs of exceptlonal ch11dren is reasonably related to" prov1d1ng these ch11—.»

-

dren w1th a better educatlonal opportun1ty than 1s avallable in the regular

'school setting. _ - -

y

hlldren be1ng cons1dered for any type of school placemént

344 s P R PR
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The basic purpose of the due process requlremenm stemmlng from these,

’
» -

lcases is the preventlon of harm,accrulng to students misclassified and mis- ;
placed in special programs..Both'tﬁe'stigma resulting'from ‘erroneous labellng
and the reducedveducational opportunity resulting from misplacementlare harms
which'have heen seen by the'courts as warranting constitutlonal'protections.
AAiprocedural due process hearing provides 'parents ald’ougiof-school.profes-

‘'sionals with the opportunity to question or challenge the appropriateness of"

W

~

a clas51f1cat;en for a particular chlld.«

- ihlle class1f1catlon and placement in a low ability’ group do not
AY :
constitute total exclus10n from regular school programs or confer the same-

stlgma as label of “retarded“ or “learnlng dlsabled,“ the d1fference seems
to be. ln degree rather than 1n klnd. Both class1f1catlons result in-a stlgma-
t121ng label and reduced "educational opportunlty and are generally permanently

afflxed to a chlld ‘Therefore, ltlseems that not only could'the bas1c~due

I 04 ¢ Q@

5 . \
process r1ghts establlshed in. Goss be extended to ablllty gxoup clas51f1catlons'
) and vlacements but the speC1f1c prdcedures and safeguards establlshed in the

PARC and Mllls cases as well. T e e » .

Procedural due process regulrements, hpwever, do not challenge the

legallty of the class1f1catlons themselves, only set requ1rements ior the1r

v
a

fa1r appllcatlon. For a substantlve challenge to ablllty class1f1cat10ns,

i ’

' plalntlffs'must usually Took to the second c1ted pr1nc1ple of -the" Fourteenth A
" ’ . o - . B . B
' o o T .

Amendment that of equal protectlon. L : IR -

CH

‘Yet, while the bas1s for- maklng a substantlve challenge to the" practlce P

R VIR :
‘of ablllty grouplng 1tself is clearly the equal protectlon clause, the appll- .
) catlon of equal protectlon guarantees to school practlces has certalnly not
1been wellvdeflned.3 Ques 1ons of equalit} i relatlonshlp to public school

= e 3

-prractlces are- clouded by such 1ssues as what standards should be applled to 7

s . . . ‘. .o .o |
. e . .l L o

. . . . . . .
: AL et . . [ .o - TN . s ; .
B st : - . oo, . « : . L . S - L ’ :
L . N 4 e g o' Dol !




' ‘emerglng most clearly in the decls1ons of the Warren Court—vthat of strlct

scrutlny or strlct review. -Two. cr1ter1a have been used to determlne whether

A

‘assess adequacy in schools and whether equality means equal access, equal

treatments, or equal outcomes for 'students.- And further, equal protect:t.c:n/,\\l

questlons regard1ng educatlon are’ confused by con51deratlons of what sta/dards

- ‘,'# T ™

‘ of_3ud1c1al review the court should apply to evaluating state actions in this

area. -
o i
4

Generally, the equal protection clause has_been interpreted to mean

that any actlon by the government can-not d1scr1m1nate‘aga1nst persons in

/—w—"""‘ . LA
similar circumstances unless the differential treatment can be shown to be
L)

justifiable, in other words that it is necessary to achieve a valid govern-

<

_mental goal (Shaﬂhon, l973) ' Two tesfs or standards of review.have'been

: K . . " R W
-

tradltlonally applled each under a partlcular set of circumstances, in

‘cases, challenglng practlces under the equal protectlon prov1s10n. Flrst, the

,most common test is that of "mlnlmum ratlonallty Us1ng thls test the court*

° i
: »

#

requlres only that the class1f1cat10ns or d1scr1m1natlons made among 1nd1v1duals

3
*
t

in order to accord them d1fferent1al treatment by government have some ratlonal

>

relatlonshlp to a lethlmate governmental goal When thls test is applled, the »

- - . 2

court assumes that the state actlon is constltutlonala The burden is on the

oy . v o

. plalntlff o shew that 2 classlflcatlon is arb1trary -or unreasonable in relatlon—_y

Loe ¢ u

“shlp to government purposes. +Not surpr1s1ngly, the absence of any reasonable -

- -

‘relatlonshlpvhas been qulte d1ff1cult to prove by. plalntlffs. The second and

H
. o

- much more strlngent test applled to equal protectlon cases is a more recent one,'

-
[

T

<
N - o o 5 \ e
. £

i an- equal protectlon challenge warrants the appllcatlon of this str1cter test.

1f government actlon is seen as infringing on. a "fundamental lnterest"‘or as

. 4
creating a-“suspect classiflcatlon" this test may be 1nvoked: The }mgortant_- A

2

B TN
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)

difference between this test and that of "minimum rationality" is that when
o

the strict scrutiny test is applied the burden of proof shifts to the- defen-
" dant--the government agency underlchallenge. The government must prove. that

its action in class1fying and discriminating among individuals not merely is

rationally related to & government goal, but tHat it is essential to achiev1ng a

compelling purpose of government. Under thlS‘Strlct review proceaure defen-

dants have only rarely been able to prove that discriminatory action is essen-
tial to a compelling ihterest of the state. To establish the need’ for a strict
scrutiny test, clearly the most advantageous position for a plaintiff the .

plaintiff must'establish that .a fundamental interest has been infringed upon

\ “ ‘
: A
- ;

|,
or chat a suspect class1fication has been created by governmental action.

-~
[
e

- " These two criteria have not been clearly defined in education caSes. C N

' D) . -
H , . - .

Whether or not education in itself or some level of education is a

r i K .
y

< fundamental interest subject to Constitutional protection is a. ~:'.‘er of some «F
4 . ' wt

controversy. Several arguments have been put forth in the legal literature T

and in the language of cases for the consideration of education as_a funda—

&

mental interest. Most notably in Serrano v.‘Priqst (5 Cal."3d 584, l97l) the R

. RS 3 -
= -

court advanced that °ducation is critical in gaining access to other baSic
‘ .,

: r‘

personal rights including securing employment, par iCipating fully in the ) ; .

,,a" 2 i

political process, and\exercising oompletely the flghts .of- free .speech and

« & v . .®

';: Lo association., Additionally, the court concluded that education merits treatr "
ment ‘as’ a fundamental interest because it is universal and compulsory, as it

. Be Id
. - .{

occupies ten years: or,more of a child's life and as it shapes indiv1dual

K
~

character and intellect. In sum the Serrano court concluded, "We are con-
° . v <,.

B - * .
-

’ vinced that the distinctive and priceless function of education in our society

“

>
.
~ -,

warrants,sindeed, compels our treatment of it as av'fundamental intérest "

(Serrano, at 609). However,'a more recent u.s. Supreme Court décision in the o

v - —
K T : . . . R

it
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action. Whlle the term has never been neatly def1ned,~1t can be inferred from,

: cases that a “suspect“ cla551fication of peque is one based on.congenital and

RAN
. ’ o, e .
. . & @

San Antonio Independent School District v. Rodriguez (4il U.S. 1; 1973)

N
reversed the trend toward according educatrbn fundamental . interest status

for'judicial review. The‘court concluded, wpducation, of course, is not - .

- among the rights afforded explicit protection ur: r.our-Fedgral Constitution.

-

Nor do we find any basis for saying it is impiicitly so protected." (Rodriguez,
. . . ) / . . : ‘ 4 . '
at 62). Ll S e

‘

Thus lt appears that, for now ab least(‘challenges citing violation"

of the equal protection clause in regard to school practices will not receive )/
‘ s )

the strict scrutiny standard stemming-from@the consideration of education

_itself a'fundamental'interest. 'HoWéver, in Rodriguez, this.avenue'was not

- P

completely blocked.‘ The court conceded that education may be cons1dered a -
” < NV C
fundamental 1nterest lf "the system fails o prov1de each. chi-d w1th the

.

opportunity to acquire the basic minlmal skills necessary for the enjoyment _h_"ﬁ
of the rightsaofvrpeech and of full particxpation in- the poILtlcal nrocess , R
(Rodriguez at 299)., < .P ST e ol 5_' L e e “L

-

1;’ s The educatlonal cases in which the court has 1nvoked the strict scrut1ny ﬁ

oy .
" - . »* - 'J ' .
LI

~test'ln ‘equal protection challenges have been those cases in which plaintiffs '

. o 5 i -
have’demonstrated,that suspect class1f1cations have resulted. from- governmental

. [ . . ..
A ¢
. ‘,.

. - 3 -
- .
.
Te N

J‘ o

"immutable characteristics that are inherently 1mposs1ble to escape and that the ‘;ﬂg

- : . 2
grgup 1nvolved is a discrete and insular.minority w1th no control over its' '

AN o .
T
i

' status (DickK 1974).- Traditionally, suspect clas51fications have been those ~30f”;

0 A

"fbased on race,lnational ancestry,‘or alienage. The court utilizes stract

B ._;_ :
v 2 3 RN

i -,

scrutiny in cases involving suspect class1f1cations as these groups have been

.. . .
' . 'R » k4
LR

viewed as requiring Speclal protection from the court._ In education cases the

= . ".e: . .




. f_ rac1al segregatlon of students in schools has heen the most: common governmental

action that has been shown to creatasuspect class1f1catlons. And, as a result,

‘ ~

in segreqatlon sults school d1str1cts have been required to prove that a com-
\-

pelllng government 1nterest has been served by segregatlve acts under the str1ct

[y
. . -

scrutlny standard of rev1ew. It is clear that sgbool d1str1cts have been unable

o
.

. - - ¢

to co so. ' ! i .

. . . -

) Wnether or not a plalntlff could f1nd rellef under the equal protectlon Y
o e ‘(,z ~ - u

A
(’ Under a "mlnlmum ratlonallty" standard of rev1ew it seems hlghly un-

- Y N '

PR llke]y,that the challenge would be successful. The court would assume the ff

T . w

. . CON3 tltutlonallty of thé ablllty grouplng system and the defendant school dls-~f

£

| S X K A
s . t R

TRl r tr t would’s1mply have to show a ratlonal relatlonshlp between grouplng and

' S 5 - N . b

‘*;"."" ' educative.purposes. ThlS relatlonshlp has been falrly well establlshed 1n case

-
- N ; . N 1 \
. < . v . . -

:y//-.‘fgé' law durlng the last century., In 1877 an IllanlS court decided- "Under the
- . s - ‘o . 3 f . Ve t o Cs

L = - power to prescrlbe necessary rules and regulatlons forhthe‘management andu_j. b

ce L e - I o ) < a . .

government of the school, {1he boardl,may, undoubt ly,Jrequlre cla551f1catm"n f

» “ » - . K} -

of the puplls w1th respect to prof1c1ency or: dlgress of advancement 1n the samé
; X Y 2t

L

’J.f= f_~" branches. “ (Trustees of Schools-v. People ex rel Van Allen, 87 Ill. 30 1877). R
'T‘>E. F , In fact, there has been no, ‘case ln whlch academlc ablllty alone has been held
o » & . L -.' ‘ / e .
as ‘an. unconstltutlonal crlterlon for class1fy1ngrstudents for educatlonal pur— + f;ﬁ

. () “ , - .

poses. Ablllty grouplng has been seen as oﬁe of the technlques w1th1n the pur- }'y

e

view of: eduCatnrs, an’ aspect of school—people s spec1al expertase. As Such,

'

Al N“x; the courts have been unw1lllng to challenge academlc classlflcatlon.

e

,T C If, hOWever, the plalntlffs could establlsh that low track class1f1cationﬁ

'r‘. .

- . - h
. . e 0

. . Ca . . . o
e denled access to. the level ‘of educatlon necessary to acqulre the "ba51c mlnlmal‘ '
i SR L - L :
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a

L e

.}standard of rev1ew mlght be applled by the courts 1n these cases-

) be required to sho

i requlre T oof that s1mllar chlldren in other clas51£;catlons dld acquxre

s-a fundamental 1nterest the strlct scrut1ny
- '

In that

skllls" recognized 1n rlguez

the defendant school dlsfrlct would then bear the burden of proof and

: C . -

» hat such class;flcatlons were not merely rat;onally re- }

lated to ar governmental purpose——educatlon——but were essent1al to’ ach1ev1ng a
[ . 9. A

compelling state’interest;

event,

1t ls unllkely, glven the lack of ev1dence that {",w'

/

ablllty group;ng and tracklng enhance e1ther achlevement or affectlve educa-

7 - . -
tlonal outcomes and, -in- facb‘ is. llkely ‘to be detrlmental to stud nts 1n the
lower groups, that the school district Pould show, how a comp lllng government
. . o -

1nterest was be1ng served

However, the extenttof harm 1m 'ied~by a denial ofl
. “ N "
access to educatlon for the prov1s10n of bas1c m1n1mal skllls\w

-

uld be d1ff1cult

-~ . v
-

to establlsh. Tt seems llkely that such a challe‘i% would need to assert that N

’ functlonal llllteracy resulted from low track placement. Thls would probably
s e, --P"‘/‘“', L e

ese .

b .- ? ¢ -.--_ - o
- -

bas1c mlnlmal skllls or ev1dence that the same‘students in other SLtuatlons

s B
. ' - . .\ .

>

(subsequent tutorlng,,fbr example) had the1r academac def1c1enc1es remedlated. o

f [ .
- . . . hGS O
W Y

Whlle there are no,precedents for a case such as th1s, some parallels may be _fa;:ﬁ;

e

L Ce ' ?
. . . Cr

, R B R I

seen in the educatlonal malpractlce sult of Peter Doe V. San Franclsco.Unlfled U
5 3o . Y . o . L e e
School D:LstrJ:ct (60 Cal' 3d 319; 1976), T -"‘; v% A

al

@.“ IO

The only successful court challenges to ablllty grouplng and tracking s

thus ‘far.: have been 1n cases where these practlces h ve resulted 1n rac1ally

-
-F-_. .«,-.,. L . .

In these cases the class1f

“

“w "'L'- v r

o

. ‘n.u

1dent1f1able groups.' atldh process was seen as

o - .

trlct SCutlny

z thy -

T

creat1ng suspéct class1f1cat;ons and cases then were subject to a.s

. . . e . n
. : e .-.' S o K F R s
standard of rev1ew..' ' i '

La Vo P

Hobson V. Hansen (269 F.vSupp. 40l 1967) 1s the best known and probablyf

?\', y, R ) - °
4o R

L Stlll the most 1mportant rullng on“tracklng

L . "‘f ~-' : o : AR

The Hobson declslon was based both'



. . , . . i : : o
S . g
. . ) .
A3

on the disproportionate classification'and placement of both poor and.

- ‘/ N ! P :
| : : . -
. mlnorlty chlldren in low track classes.! In the Hobson'Ciig, Judge Skelly e

[

i

erght found the track system of the Washlngton, D.C. schools to be con- /':f”“

¢ 8 . -
¢

f*“ st1tutlonally 1nvalld in that it v1olated the equal protectlon clause of
' i \ . r] é

! fl

the FourtéenthrAmendmentrerecause the system wasrfound_to"restx;gt"access,,_MMWLH__

Se to what thé’court called a "cr1t1cal personal rlght" and created suspect

]

-

class1f1catlons of poor and m1nor1ty chlldren, the school dlstrlct was, ‘ ‘ o,
. i . . ’ *

'requlred to. prove that the track system was- prov1d1ng max1mum educatlonal

. ‘ . '

_ ' opportunlty-for chlldren of w1dely ranglng ability levels——1 e., serv1ng,
- , compelllng governmental 1nterest. The-court ruled thatr "The track system

oo CoaE , L .

i —

.amountsto an unlawful dlscrlmlnatlon agalnst those students whose educatlonal

S » - .,
. - o =

- - . .

o

.

- cpportunltles are be1ng llm1ted on the erroneous assumptlon that they are Lo v

4
-

O capable of no*mo' .y (Hobson at’ 514)._ And that- '"Even in: concept the track~'

F}' P system is undemocratic and discriminatory.. Its creator'rsptZaHanspd] admits:s, '

N

©

it is deSLgned to prepare some . chlloren for wh1te—collar, and other. chlldren'

~
, - . o B ! 4 . .
. .= o e = -
. .

R :f R for'blue—collar, Jobs ,‘;i. Moreover, any system of ablllty group1ng wh1ch, - R
LA, o v . . d}: N . . ),’- . L
. through fallure to lnclude.and 1mplement the concept of compensatory educatlon

T e [ . “ - - ~

R - for the d%“advantaged ‘child or'otherw15e, falls ‘in fact to br1ng the majorltyx S

I

"of chlldrén 1nto the malnstream of publlc.educatloa denlesr“he chlldren excluded

e - u » .

:a ; :r f equal educatlonal oppontunlty and thus encounters the consfltutlonal bar

. 3 4 - : . oy
2. . O i PR i . P Y . . . .

c_ 3 .. . .
& P . c . . e

(Hpbson at 515). SRR BT Lot _ :

N . g e . N O -‘;. . . o

g.'fu ; (\ The Hobson deciSLon wasabased on. the follow1ng facts.' ax the 1nappropr1ate—'
. . L : i - . "" '.\.- "" ‘Q I . ;’;‘
e 'f ness of the aptltude tests used’to asszgn Black and dlsadvantaged chlldren to L

. " .
. .
e ‘ . P

‘.b o . - N YN B &
RN (groups, based ‘as they were on a whlte, m1ddle—class norm group, b) the reduced

-
w . Kl >, o Y

; ’ .;- .
currlcula and the absence of adequate remed1al and compensatory educatlon 1‘

. . < ; . . . -
" .‘.\v. v .c "‘ ¢ oL _‘ & Lo

the_lOwer track, c) the r1g1d1ty of the track,system“whlch made movement out

T an, R .

ERI
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.of the bottom track almost 1mposs1ble, and'd) the stlgmi placed on a Chlld
L t . S
aSSLgned to the .lowest track?% The Hobson dec1slon, however, was limited to
L

the Washington,.D;C, school track system, ‘and. the judge decllnedvto contra-

fdict‘the assumption that ability grouping in general-can be reldted to the

purposes of publlc educatlon. Further.'the~decision in the appeals case of

o

Hobson, Smuck v. Hobson (408 F. 2d 175; 1969) narrowed the or1g1nal order to °: ="

abollsh ‘the D. C. tracklng system. Jnstead of abollshlng the system entirely,'

. the Smuck rullng aboilshed only the system as it ex1sted at the t1me of

i .

»

Hobson.’ Thus. the.dlstrlct was perm1tted to re1nstate a system of ablllty P —

. grouplng as long as’ the mlsusés c1ted in Hobson were av01ded.

- Since the’ Hobson case. othe- 11t1gatxon has dealt w1th ablllty classifi-

I3

- N RN : -

S catlons and grouplng of stadentw.\ The cases most d1rectly llnked to ablllty, ' o
. grouplng ;n general are thosé in wh1ch‘F;ack1ng was 1mpllcated 1n the reseg— v ;‘;

;

W &regatlon of students on. the oasls of race soon/after schools werejordered to ... s

. . . s
2 - I

; o . desegregate.’ In Moses V. Washlngtbn Parrlsh School Board (456 F. 24 1285

1

- 1971), one of several 51m11ar cases in the Flfth C1rcu1t Court, the dlStrlCt

~ '-J . v

court‘held that tracklng violated the‘Black students Fourteenth Amendmenf

i ) ’ . .o ,’."C"." ._," *.-‘ K . ‘
e e r1ghts for the follow;ng reason- o e T o _& : oo
Dl o 3 .. - . ' . . EW N L K N
S N “Homogeneous grouplng 18 educatlonally detr1menta1 toyﬁ )

. ;;-:"‘“”i“"<f““~ rstudentsaassa.gned to the: lower séctions. and: blacks : ' IR
' ) _' .comprise a d1sproportlonate number. of»thsfstudents in.
. . ?5' the low%r sections. - This 1s especlally true where, as i
i Lo s Chere], black students who untll recently were educdted - B
AT t-in admlttedly inferior. schools _are now competlngwmlth SR
: Kreo o : wh1te students educated in superlor ‘'schools for- p051tlons o

“ B ,.f in the top sectlons (Moses at 1342) B L .c

[ D

a.‘

3 " . o . = , . - ;
. ¢ . 5

I W In a more recent case. in the Flfth Clrcult McNeal -v. Tate County School

.
N % - -

e a

Dlstrlct (508 F. 2d lOl7 1975), the appeals court ruled Jthat a desegregated ;f'

>
a

school dlstrlct could not employ an ablllty grouplng system that resulted 1n

- - . , - . .0 K -.-'
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i
. .
[ , -

racially identifia?le‘classrooms'until_it”had.operated.a unitary system. .

o4
.

. B ] ! . . . .
for a time sufficient to insure that the harmful effects of prior segrega-

&

:_not on the more educatmonal onesp those deallng with the questlons’of

tion had béen ove one. The court‘summarized earlier findings of related

cases in thg fol ow1ng portlon of its rullng~ . ' -
: - oo o
. Ablllty grouplng, llke any other non-racial ‘method L
of student;assignmeént, is not constitutionally for- -
’ «biddeh. Certalnly educators .are in a better p051tlon
" tha courts to appreclate the educational advantagess .
or: dlsadvantages of such a system in a part1cular .
' school or district. .School dlstrlcts, , ought to be, | BRI
v~ and are, “free to use such grouplng whenever 1t ‘does |
: not have a rac1ally discriminatory effect. If it . .
e does cause- segregatlon, .whether in classrooms ox in
' schools, ability grouplng may nevertheless “be per-. -
mitted in an otherw15e unitary system if the‘school
district can- demonstrate that_its aSSLgnment method ,
o is not’ based on . the: present . results of "past: segrega-
v tiod or will remedy such results through better
e educatlonal opp0rtun1t1es (McNeal, at! 1020) : I .

*® ., \A
- . 7,

o ‘

successful where rac1ally ldentlflable classes have resulted and 1n school i .“

d ] >3

" aistricts w1th a Hlstory of pr1or de J rac1al se§&egatkon. In these 1;" :

casesd 1t i's clear that, w1th the exceptlon of Hobson, thexfocus of the ‘,

e + M g N

court has been. on thé ;ssue w1th legal precedent—-raclal separatlon——and

W I-ﬂ [ (3 g - .

" os” '
: ‘., , - . .

equlty 1n educatlonal access, treatments and outcomes for all students.
,- . -’\“L' . - ° 3 . ' L

Two other cases nqt d1rectly related to the cla551f1cathn and placement

. 6. [ E . M
& s N ,‘,4 ‘- - o .; ‘e & = LR o

_ of” normal chlldren in aplllty groups are also relevant here. Both concern oy

¢ . . : .o

the dlsproportlonate placement of.mlnorlty chlldren and set new requlrements Ww,_

- & -

-on dlStrlCtS cla551f1catlon procedures. In Larry P. v.-Rlles (343 F.. Supp. Lo

& . o,

1306, l972) and Larry P. v. Rlles (Case»NobPC—7l 2270 RFP, 1979), also known‘ RO

b e
aew P

as Larry P. II, the court ruled that Black students could no longer be placed

ln classes for the educable mentally retarded :on the ba515 of IQ tests that

e . e e e o e e e -~ - : : -
! - & : . ; " - Lo T bR




-
. “ . -
« )

» lationship between-the se of’IQ tests and agstudent's academic potential.

. L X . ~\ '._-‘5 . . ‘ ‘
This injunction againsf the use of standardized IQ'tests with Black children . e
tire state of California in the 1979 decision. ~Similar -

was extended to the .

. . .
- findings resﬂlted from the lora v. Board of Education'of the City of New York

*

f:‘_ . their rights wer being violat}d by being placed in disproportionate per—'

e

o "centages in speCial schools for emotionally disturbed children. sThe court

- B . . . .

e found the placement procedure which included testing and subjective criteria ‘ "*"
. L. - ° . s S
;_ , to be a violation of students' rights to equal protection and due process.

bl X l R “,' ' o

P

These two cases areKSignificant for two reasons. First, they both concerned

~om

S racial imbalance\Within yp éf school programs in .school districts Without AR
v a history maintaining dual school systems., Furthermore the rulings in
-0 bl . ,

these cases did not assess the harm to be a resﬁlt~of prior segregation, but "L o

‘e
«

- . v o

RE «;i rather from'the procedures now in.usedl and second both cases ‘were precedent'

N «

W setting in procedure as they focused directly on the educational processes

‘. ) ) e

i' involved as well as the segreqative aspects of the classification systems in fi 5

. : = .- . o
o - ' B . oo oYt W . " . T ’

* ti a Th : PN S M a . Lt H e .

' ques ion., - L . : . . L« . B .

: . .- 3 - o : - . . . “ > ,

. . X . . e L i o . . .
i .

These two important departures from previous cases have implications for ~ . -

<

‘-c

‘future education cases in general and quite poss1bly for tracking cases as welI

3 . !f

‘e

4;:. '7"School districts employing.grouping systems which result 1n:racially identifiable

el P PR \‘)1 - G4 L

S ff.».'classes,*whether or not they use procedures that are ostenSiblﬁ'racially neutral

. . “- i A,,,_' -

" and whether or not they have a history of segregation actions, are likely to be'g

Fa
,:_, q_ . e

S challenged under the principles established in these cases. And, as the research
. N ‘*. ‘.. . lf & ! e

has made clear,'in most multi—rac1al schools and districts studied, ability

fiie . S N S el
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5

i s "‘ Y. ’ X s . .
grouping does result in the placement of disproportionate numbers of m1nor1ty

= " students in low’tracks. It is pos51ble then that dlstrlcts, or even states &

. J ’ h
(fOI'OWLng £rom the ___EZ___ d93151°m may be prohlbltedgfrom classifying . !
. - ~ -

s students

n any wa% that results in Jacial wbalance\ among- school programs.

‘”j e;two cases als?)open the door for a ,careful court scrutiny of

;7egquti9n51 effects of different programs. In Larry P. it was found that

-

nclassification*and placement in specizl programs for the retarded results

<

¢ . < ' ¢
in life-long. effects on the education and future opportunities of students.

o In ‘Loxa, after -examining the programs in which minority students were placed
. v ) . . ) . 4 ) '
in regard to the1r class size, extracurrlcular activities, special programs, and ¥

«

Ty h support systems among. other aspects, the court ruled that these placements

ﬁ,‘" '_ constltuted a denlal of equal educatlonal opportunlty. Whlle the courts in . :
e . % R

Vo these cases scrut1n12ed program proce%ses and effects in, conjunctlon w1th the1r i

[

LT segregatlve effects, the rullngs certalnly lead the way to examlnatlon of edu—‘¢,‘;f

v s ’x - o ‘

.f R catlonal processes in programg as barr:.err to educatlonal equlty. Thls of: B

nts .
5 ~

course has'’ 1mpllcatlons for the lega11ty of the d1fferent1ated educatlonal

5 .-
T . . .

~exper1ences in all ablllty ‘grouping systems.l v If
o - L ! 1 BT . ¥ S ‘ o l N
e ‘ No cases 1nvolv1ng tracking (other ‘than Hobson) have clalmed that“"suspect"

4

LR ey : v N
U cla551f1catlons other than racral ones have been created by ag\llty grouplng.

1 ’ - - ) . 3 N
T A - --‘ % . .

- However, 1t 1s pos51ble that future casés may elaborate on Hobson s use of the

& X
3 . - * » ' ' ¢
- . . .

¢ poqx as a suspect‘class, w1thout|the confounulng lssue of race.- Slnce 1t has =

./

been clearly.establlshed that poor chlldren are dlsproportlonatelv placed in

K

low trackg, th1s mlght be thc bas1s of .a claum of equal protectlon v1olatlon ‘ .
1 ; - . . ) T e

e . - . i 2y * v

hﬁ‘; T in: fu‘predgases.it . v : s, . o I ; . -

.

g

Another poss1b111ty is that 1ntelllgence clas51f1catlons themselves m1ght L

b .
A . .

Certa1n aspects of these,class1f1catlons are 51mlla

be viewed as-suspect.

L
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characteristics of those now conSidered suspect. Intelligence is cons1deied
immutable and beyond*an individual's control‘ Additionally, negative stigma

is attached to those labeled of low intelligence ‘and some forms of discrim-
ination result (Dick, 1974) . While' no court has yet considered intelliqence

°

classifications themselves as.suspect and therefore requiring the special .

\ .
judicial proteCtionhresuIting from a strict scrutiny standard applied to

claims of equal protection violationc made on discrimination according to
intelligence, such an argument is possible in relationship to tracking, aAnd,

if such a ‘claim were made in conjunction with the ‘assertion that these classi~

~ . S

' . - R ' g ' . i
y fications wg;e used ‘to restrict access_ to education as a fundamental interest—“

access to basic minimal skills, perhaps--chances for a successful case would

: . i )
:

- [ ’

‘be greatly enhanced It is clear,*however, that for a tracking case-to success-

se fully plead a denial of equal. protection Without the existence of racially S

. 2 -
. J . [

identifiable_groups, the ‘courts- would have to make a considerable shift in

1

. - . . . - J—

their current posture toward ability grouping and intelligence claSSifications.,

' - b \. - v ~
s .." - No court has yet ruled that the practice of ability grouping in itself

- Lo
o > - 3 P . . N
' - . ce

constitutes a Violation of equal educational opportunity. Nor have the pro—'

- ' <
- . o “ ot e r .
- o - - . v

-4 - cesses involved in, claSSification and placement been seen:: as reqUiring pro— B

. . % '
s . - R . -
. 3 o - N

cedural due process protections.. Yet, it is clear from the research on_ tracking %

ES ” o

if7.l o and ability grouping that tlie practice constitutes a governmental action which ‘;:

5?5'»“=>;-x restricts,students immediate accessito certain types of education, and to both _fﬂ %

SR A0S

-t

’ educational and occupational,opport ities in ‘the future % Further, a stigma results

» . e e . . N

from placement in low groups ‘that is {tikely to haVe negative long—termvconsequences;5

. - N M

' including lowered self—esteem and aspirations of students -and lowered teacher"
- . ' PR > . .

S expecbations for them that can result in a.“self-fulfilling prophecy.u, Andi“

- . &

despite theSe potential harms, placementiprocedures often include inappropriate

s - . . . »
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"

-~

- area S0 allen to its expertlse (Hobson, at 517) This reluctance, however, R

1

. . o , #
measures and il}l-defined subjective criteria. All of the above have been

=7 s ) . )

- found to be corstitutional violations in other contexts (with racial minorities

and handlcapped students) Then why not in cases‘involving children not de- . :
) ' | $
termlned to be a class deserving speclal protectlon of the court? . S

The answer is less likely'that the characteristics of ability grouping

o

and tracking could stand the constitutional test than it is that the‘éourts.
are extemely reluctant to become involved in the details of school operation.

In his parting words.in.the'Hanson decision, udge erght commented: ”&t'is S ;ﬁ

e N
C -

regrettable, of course, that in dec-d1ng thlS case thls\court must act 1n an o
A . . N _'f'.

is based on_more than only a w;sh notwté,infringe:on educators areas oﬁ' i
special competence, =Likely too, ls the court's awareness of hqw'difficulto'
. . ) f{&m. . . )

it would be to frame a remedy to harms ensu1ng from day’to-day schoollng

practhes. And beyond the development of a su1table remedy, the degree of

o - e
- i

court intervention in the admlnlstratlon of schools requlred to insure that

o~
[y

such remedies are carr1ed out is undoubtedly abhorrent to most justlces—- E : _j

. 3 . ,‘ . H
. N e

w1tness the’ compllcatlons in the Boston and Los Angeles school desegregatlon

N ] N e | . . .
- . . i . N Y [

" cases, for’example.ﬁ_ o e T a T : R

’ e
These d1ff1cu1t1es are re‘al and the court s reluctance to face then;. T

v

Y
q

dlrectly is understandable. Yet nelther can- the’ fundamental lssues be 1gnored-—‘ o

LI

: are students r1ghts to equal protectlon of the laws and ‘due proceSs belng

3
- wrt
® ”? S ~

v1olated by the- procegses and effects of ablllty group1ng and track1ng7 It

L R 4 -
. . '

-

.‘ r

. seems. impefative that the issue be.confronted in the spirit'of ‘the mandate in °
SN , : ‘ S A . o

o
. LN

« -Where a tate has undertaken to prov1de a’ benef1+ to .
the people,: such as public education,, the beneflts . R
o must be prov1ded on- equal terms to all the people unless . - L
" ’the state can demonstrate'a compelllng reason for- d01ng h’ . ® o

otherw1se (Brown, t 495) L"' e S ‘_§‘u¥
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' A Y2 ' ' s .
: . . Hotes - .
i l\ Throughout thlS paper the ‘texms track:mg and ability. grouplng are
S " used 1nterchangably.v' Essentlally they both refer to systems whereby
-students are separated vinto relatively'_homogeneous achievément oxr
vh\/a'bility grOuﬁs for the purposes of ix;structi;'_qn.
Y ) - N R p . -
“_‘ e e i &7
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