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A
R '\‘v . INTRODUCTION -}
Between 1975 and 1980, there was a- quiet legal revolution

corporations. OncJ)saddled with many restrictions on their right

to speak out on public issues, corporations now have extensive

o

First Amendment protection. Co%porate.public relations

practitioners are’ finally beginning to achieve the kind of

-

Constitutional rights e Joyed for 200 years by Journalists.

The Supreme Court has repeatedly expand%d the Constitutional
protection afforded to "commercial spéech” in recent ‘'years, At
first, the decissions focused on the-rights of indiVidUal

consumers to receive commercial information about such
A )

controversial products and ger"ices as contraceptives and,

abortionsJ Then the Supreme Court decfﬁred that a state may notl

prohibit Frice advertisiﬁg of prescription drugs, and that

professionals such as lawyers may not be forbidden to advertisé

A

. their serVices and prices. The high’ court even held that a city

may. not outlaw ‘real estate,"for salf signs. on homeowners',front‘

lawns,
I%e

¥ However, none of this directly affected America‘s maJor

.that extended First Amendment - protection to Americanf

&

corporations. Under myriad étate “and federal regu&ations, they

were clearly second class,citizens when it’bame to First

3
20 -

Amendment rights.' But in a landmark 197S'decision, EALEL'

N
hla_l:.umaj. B_anjs Liﬂ&_p_ﬁ_u_.l the Supreme Court specifically

) affirmed the right “of %orporations to speak out on controversial

pgblic issues., Then inzl980, the'Supreme Court_handed down-two

.more very important dedisions'that extended and farmalized the

' A B
§ ‘ . . : -
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"Flrst Amendment rrghts of corporations- Central Hudson Gas &

Bl_eg_txm Q.Qm 'A Bum_c Service ngmu.si.qnz and ansghda.tsd

., F.susgn Co. Y. Mm Sﬂm._c_e ngmmj.ssign 3 1In these cases, the

SupremeJCourt not only sa1d unequlvocally that corporations have

a rlght to speak‘out on controver81a1 1ssues, but also set down
¢

-strict’ guldellnes to be used in evaluating any state law or

regulatlon that purports to restr1ct corporate freedom of speechﬂ

\
Slgnlflcantly, the Supreme Court recognized the difference

: between purely conunerc1al speech (1 e. advert181ng de81gned to
: 1mprove the sale performance’of a product or service) and non-

‘Eommercial,oorpora e speeoh (suoh as .the z}nd of idea or image-

Lo

oriented materials‘typioally produced and disseminated by public
. - * ‘/

-relations practitioners). ghe court extended more First

,Amendment protection to this nonrcommercial form_of corporate

'speeoh than to commercial speech. _T\‘
Taken as .a group, \;_he Eirst National m Central Hudson |

;ramatic victory

and ansgl;datgj'ﬂdlsgn decisions represenh

for corporate‘publlc relatlons practltioners,ﬁ.nshackllng them

-from arbitrary lawd in many states. But these v1ctor1es have

. i <
attracted surprisingly Jlittle attent1on, considerlng the1r

‘”impact. For examplé, en the new 1981 edition of one of the

‘natlon S‘leadlng média law texts law says ‘almost notnlng about

these Supréme Court dec1slons.4

This paper traces the evolutlon of First Amendment

protectlon for corporate speech through its development from the

older commercial- speech doctrine, and then discusses the three

s

key corporate speech decisions.

1
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, = THE Pms\r“ausnnusnr AND t:ogurkncmn SPEECH
For many years, the prevailing rule waf ‘that commerclal
~ L
“ - speech had no First Amendment protectlon. If a’particular

Ry L .
expression of fact orvopinion could be dism1ssed~as "commercial

speech, it could be suppressed by. law. Even clearly non-

?

commercial speef:h b)corporab;ons c,,ould be arb1trar11y banned

Under the "commercial speech dogtrine,™ a‘i 1t came to be known,

«

corporations and others whose speecﬁ;wasnclassified as
‘"commercial® were at the mercyof;every)arm‘ot‘government}
without- the ConstitutionaI‘safeguards afforded tolmost(other,
kinds of speech and publishing, The resukt,'of course,. was a

variety . of state and Kederal laws resﬁricting corporations that,
- ’ ) S

.sought to speak out on the 1ssues. For instance, mang states‘

banned or severely limited corporate advocacy of ballot issues asg

&

"

well as corporate sup rt>for pgrtlsan cand1dates.; Moreover,
'regulators 1mposed 11m1ts on advert1s1ng or even pamphleteerlng )

by regulated nndustrles, such as gﬁivately owned ut111ty »

L ¢
companies. N \ © ot : , .

\ . '.”. .'_ r. . - . 1] . > ] ‘
That all changed in the late '1970s, as the U.S. Supreme

. . “% . - .
Court handed down a series of decisions establishing new_Firsé

: : - o . .
Amendment protection first for commérciai speech and then for ,
- L7

corporate speech. . The /cases that produced this’dramatic'change,
. : e ‘

)

f * , ’ s
represent one of the best examples of‘American law evolving

throﬂgh Jud1c1al precedent to be found anywhere\1n the mass

~~ . -
L4 e

' commhnlcatlons f1e1d .

- The starting. p01nt for th1s summary is a 1942 Supreme Court

1
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decxslon that denied First Amendment protection to commerciaf.

i

‘speech, a landmark ruling that stood up for many years. ‘That

4
case is yﬁlﬁniiﬂf‘x4 Chrestengsen.® ‘It stemmed from a blzarre
Artuatlon. Just before World War II, a man named“RJL Chrestensen

1)

acquired a su&?lus U. S. Navy submarine, and tried to dock 1t at a

city- owned wharf in New York C ty. City authorities wouldn't let

.

hrm, and he had to arrange for other dock facilities. Next, he
started advertisinp gu1ded tours of the submarlhe,‘but city
off1c1als wouldn't apt hi distrlbute his handbllls on city -

streegs because-:’ én ant1-11tt r ordinance banned ‘all but pollt1ca1

o leaflets. Sd he added a note cr1t1c121ng c1ty officials for

on government regulation, the court ruled.

refusimg him dookage‘to the babk of the handbill.’ Then he took
. AN . - .

the citf&to coutt for denyiﬂb his right to distribute literature.

~The Supreme Court had Just recognized that rlg t 1n the Jéhovah's

Witneds cases.6 ,\3 B IS e

ke - .

‘When his |case reached the Supﬁ.re Court, Chrestensen was in
for a surprise. The high court said h1s back of‘the handbill

political statement was really Aruse_to\gustrfy a purely -

: {
commercia§\advertisemént. That was different from the Jehovah's

) W1tness cases, the court said. Where purely“commercial

.advert1s1ng is 1nvolved, there are no Constitutional’ restraints .

-

~For many years, Valentine v.. .Chrestensen was r€garded as the\

PrevaiNing judicial' precedent on commerc1a1 speech. The

Constitutipnal rights of America's corporations had been dealt a ‘A,
severe.blow in a case where no corporation was even before the
court, a case .in which the court focised on the bizarre behavior

of  an eccentric individual.(,ﬁuch could be said of~the unfairness’////

-

4. . ) . . _,' 4 o 7 - . 4
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of this, but it was the law of the land.‘ In fact, when the

: landmark Ney erk Iimga Y. 5n1111§n7 libel decision was announcedl
©in 1964, the courC’went to some length to e;?lain why the

)
Yalentine tule didR't apply . (the 5n11113n‘1ibe1 suit resulted
&

from an advocacy adVertisement placed by&iflVll rights group).

The court.s'hd the ad involved in the Sullivan case was anjidea

ol

advertisement by a nop-profit political group, not a profitf

’

seeking ad for a commercial product or‘service as in Yalentine.

Thus, ‘the Valentine rule still denied Firdt Amendment p;etectiog

P
to commercial advertising and other forms of COrporate speech for

: anoﬁer decade, despite New xgrk :l‘imes Y. Sullivan.

- In 1973 the Supreme Court again stood by that view, this

time in a case involving the "help wanted";ads im a large

newspaper.,’ Euixﬁgnxgh zress.x.xu;tsburgh Cgmmisszgn Qnmﬂuman

i 8 the human relations comm1ssion ordered the newspaper
to stop’clas51fy1ng its employment ads as - "Jobs-—lMale Interest"
and "Jobs - Female Interest " The newspaper contended that there

were}editorial judginents 1nherent<1n the dec1sion to classify job
openings that way, and that those Judgments were protected by the
\ 711&

First. Amegdment. .« : ' , %

! . f
“The Supreme Court disagreed, and ruled that the classified
. . A I —

P o o v X N
ads are not only commercial speech, but cemmercial speech

’promoting‘an illegal form of discrimination as well. The¢,court

'$

had no difficulty in ruling thaﬁ.whatevef First Amendment'

{s
considerations might be 1nvolved were secondary: to ‘the c1ty 5

right to outlaw advertising for'an 111egai,commercia1 practrce

such as” sex discrimination, i

,\.' . . . ‘ 9 -
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However, there are limits to the Ri;stuxgh Pregs rule., In
1979, the Pennsylvania Supreme Court ruled against the Pittsburgh

.

.Comm18810n on Human Relations when it fiied to stop the

Bi;;sbuxgh Bxeés from fccepting "help wanted" ads from
indiyiduals indicating the age, sex, race, or religion of the job
seeker. Tne commission objected to Buch language as, "salesman
age 33," "born again Christian seeks work in Chrisfian pusiness,"
or "white woman® seeks domestic work. The\state high court said
a job%seeker'has a First Amendneni right te communieate such
'infornation as this, fven though most‘employess may not'lawfully
consider it in making a personnel decision. \The U.S. Supreme

‘Court declined to review this second Pittsburgh Press decision.?
- ' ) . o >
. ) ' . : ' - /> .

)( ) i ) > . - . | . . ’ 'f
2 o THE BREAKTHROUGH N !

’

- Only two years after the original Rit§§pnxgh Presg decision,

"l the Supgéﬁe.ceuq; handed down the first of its major rulings

extending First Amendment protection to commercial speeen. That
'happened in Bigelow v. !ixginia.lo / The Eigglgg case stemmed from
a;chain of events that hardly nafked it as the precursog of new
First Amendmen# riéhts fq;\najor corporations, 1In fact, Jeffrey '
Bigeiow mighthnever have pursued his’case had ne realized it
woﬁid eventually lead to a great victory for cerdeate speech.

The case arose in 1971 when Bigelow_published an ad in The ¢
Yirginia ﬁggklx, an underground newspaper, for an abortion C
sefv'ceein New York, ‘where abortions were legal at that time.

The $upreme Court's decision aliBW1ng abortions in all states dld

come until 1973, and both abortions and abortion advertising////

were illegal in Virginia at that point.d1l | T \\
- ' .

6 J i
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. . BiQelow was_prosecuted for vielating the virginia 1aw,§end he
appealed his conviction to the U.S. Supreme Couft after it was
upheld in the state courts. The result was™a dramatic ghift in

the commercial speech doctrine. The high court emphasized that
the service in quegtion was | t fllegal uhere it was offered, and
said tHe readers had a First Amendmeht right to receive this
- -Zormation. The court.distinguished this case from Eittﬂhﬂ;gﬁ
Pregg by pointing out .that the commercial activity im question
there was illegal. But above all, the Supreme Court in Bigelow
decided the jmere fact that this information appeared in the form
of an advertisement dfﬁ'mpq‘a&prive'é; of the First Amendment
- o g!otection it would otherwise have. The high court said that.
(- henceforth if a valid purpose can be found for commercial speech,
'a state must be able to demonstrate a gg_'elligg BLﬁLg Anxeieﬁt
"to justify proh1b1t1ng it A _'

Then in 1976, the Supreme Ceurt took a giant additional step

tbward protectimg commercial speech, under the First Amendment.

In Virginia State Board of Pharmacy v. Virginia Citizens Consumer
Council, 12 the Supreme Court ‘overturned Virginia's state laws‘
against advertlslng the prices of drugs. Maéy other states hadp
-51m§1ar prohibltlons on\%rug price advertising, but the Supreme
Coart empha51ze€’the¢@1rst Amendment right of consumérs to
receive the 1nformat10n‘1h overturning the state regulat10m¥ |
Again, the court said the fabt that the 1nformatfﬁh in
.qQuestion mas commercial did not deny it First Amendment

d_clear the old Valentine v.

-Chrestensen doctrine was dead:/ Jcommercial speech did have
N v Vad

>protection. At this poifit, it see




1

Constitutional protecgion. ‘However, whilewthe Eoprt recodgnized
the importénce of price advertising toithe free enterprise
system, it also emphasized that this ruling in no way affected
the right of governments to control false an%‘misleading
advertising. &or yaa it immediately apparent that this decision
would affect state laws restricting non-commercial corporate

speech, . o

o

In 1977, the Supreme Court handed down three more decisions

strengthening the First Amendment protection of cdmmercial/

sp@{ch- First, in Linmark Associates v. Willingboro,!3 the
Supreme Court said homeowners have &' First Amenément right to

B ¥
place "for sale" signs in front of their homes. The town of

Zan
Willingboro, New Jersey, had outlawed "for sale" signs at a time,
when the area's racial composition'w -changing; There was
considerable "white flight," and ci officialé wanted to

discourage Eanic selling-ﬁy white homeowners. One way to do

this, the city felt, was to keep it from appearing that entire
neighborhoods were for sale. A real estate firm challenged the
cons;itutionality of the ordinance. X .
.In defending the ordimance, city officials pointed to the
social importance df racial integration and the evils of “"white
fligpt." Also, they said, g;ﬁgowners wﬁf really need to sell
their homes have other ways to advertise (by listing their homes
with realtors-or using newspaper classified ads, for instance),

Nevertheless, the Supreme Court ruled against the city. 1In an

-

opinion written by Justice Thurgood Marghall, the only Black .on
[

the high court,‘the.major{ty saxq.ﬁhe city could not
Constitutionaljy deprive its residents of the information that a

11 \

~



¢ -
for sale“sign of fers. "If the dissemination of this information
can be restricted, then every locality.in the country can
suppress any facts that reflect poorly“on the localitgu.,'
Marshall wrote. ‘ \

The kind of speech Linmnlk protected was closer to typical
corporate speech than anything protected in the previous cases,
but the court still failed to specifically endorse corporate
speech. Even though the case was initiated by a reai %state
firm, the:court emphasized the First Amendment rights of
individual&homeowners rather than-the rights of brokers in its
ruling. —

Next, the Supreme Court handed dexn a commercial speech

decision that was not at all surprising in view of its ruling in

Bigelow y. Virginia. In Carey y. Population Seryises

IQtexﬁ;:ignnl,l4,the court overturned a variety of New York laws!
" )

that restricted advertising of ¢ontraceptive deviced. Even
‘though these devices were not illegal in New York, state laws
prohibited advertising, {n-store displays and even the sale of

these products ex pt by licensed pharmacists, Even pharmacists

could not se them to anyone younger than age 16. The Supreme

Court fou First Amendment violations in'these laws, and said

there WAS no ﬁgmpgllgng Btate interegt to justify them, as.
required| in Bigelow.

id- ’77,‘the Supreme Court announced one of its mest

.far-reaghing comm®rcial spgech decisions, Bates v. Arizona State

» i

Ia2
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state.. The kase invo ved-a legal clinic run by two _young

»lawyers.' The lawyers\yere d1sc1p11med by the State Bar for_
N

advertlslng the pr1ces of rout;ne legal serv1ces, pr1ces that

were far below the ’901ng rate charged by other lagyers. In

ru11ng agalnst the state bar, the SUpreme Cou&k’agaln emphaslzed
\

the Flrst Améndment rlght of consumeri’to recelve commerc1a1
% §

infotmatiopn. The court said, advertlslag by lawyers (and_

t

. presumably othe¥ professlonals) could,not be/brohlb&ted unless it

- . -,

.was m1s1ead1ng or fraudulent However, tpe court expressed

reservations about ads that speak to the qua11ty of the serv1ceiy/
s

N 4 .. -
‘~'offered ("we re the “best lawyers Jgn tgwn—5 because such ad
‘ . e,

could well be m1s1ead1ng. - s
That warnlng about m1slead1ng advert1s1ng by professaonals
foreshadowed two more Supreme Court’ ru11ngs, Qh;al;k Yo QQéQ

S_ta_t_eB_arAssm_a.tmnls and m_edmanLBQ.g.e.rs” Ithra.qu. :

the Supreme Court aff1rmed sanctlons aga1nst a lawyer for

s011c1t1ng new c11ents in a fash1on that is sometimes called

ambulance chasing,” The court sa1d~:heJFirst Amengment does not K
preclude rules aga1nst that sort of conduct.

‘i In E;;gﬂmgn, the court went a step: further, uphold1ng Texas'
“ban on the use of trade names: by optOmetrlsZ;. The court said-a
trade name could be m1slead1ng,-and thé!gﬂﬁigld not provide
consumers ang'important informatfon, as did the commercial

—advertising in question.in earlier cases. The court said a trade
name could be-misleading because there could be a change of

Loptometrists (and thus a..change in the qua11ty of service
offered) without the name changlng. Therefore, a state doeg not
violate'the First Amendment by %equiring an optomstrist to

Y

1013




 “practite under his own name rather than a trade name,” the court

ruled.» This case was viewed as a;slight retreat by some, -and

“e

critics pointed out that it was customary and completely legai
for ;aw firms,(fcr instance, to cont1nue to. use the names of the
-foundin; partners long‘after the1r deaths, The Los Angeles law
firm Of Gibson,  Dunn ana Crutcher, for instance, is e'prestlglous
_fltm employlng moré/than 200 lawyers, but Messrs Glbson, Dunnn
and Crutcher have long sance passed away. 'Isn't such a-name

really a tradename at some p01nt? Couldn't that also be

m1s1ead1ng? The cdﬁrt d1dn t address that issug.
Nevertheless, by the late 1970s,/the old Yﬁlﬁﬂ&lﬂg 1L_
Chrestensen ryle, which den1ed\F}rst Amendment protection to
commercial  speech, was clearly dead. In its placefﬂuhe Supreme
court had created a nebkrule that extended cons1derable
protectlon to commerc1a1 speech HOwever,iin these cases the
fbcus was on the F1rst Amendment rlghts of individuals to receive
the 1nformat10n much fiore than on the‘rlght of corporatlons to
commuhicate it. . ~Gorporations were stili not emancipsted from,j;
the hbrass of resﬂtictﬁve}laws‘and regulations that effectively
L 4

muczled them in so many important contexts,

" 2 ,:
T " ) *ms FIRST m'nom BANK v. BELLOTTI CASE
' X In 1978, the Supreme Court;took its fert major step toward
extendang seggrcte First Amendment protectlon to corporatlons.:
Thd'bourh finally rdled that, in the'marketplace of ideas,

corporatlons ‘like 1ndlv1dua1s have a rlght to be heard on

1mportant)1ssues.




. . e ®
In First National Bank y. Bellotti, the Supreme Cour¥ -

ovepturned a Massachusetts law that forbade corporate &dvertisjing -

\J for or aga1nst ballot measures except when such‘a measure mlght
% M
mater1a11y affect' aigompany 's ‘business. In reaching this

c0nc1uslon, the courtw%mphaslzed the importance of a free flow of

.1nformatlon, even/;hen some of ‘that 1nfo‘mat1on cdmes from

corporatlons ratheft’ than individuals.,> The decisio raised doubts
'about the Constltutlonallty of 11m1ts on corpprat advertising’
. . \ »,

‘for hallot is ues 1n about 30 other states. »

The Massachusetts law in questlon18 applied to a variety of

. - .
corporatlons, 1nc1ud1ng banks, insurance companies, utilities,

‘S
k)

and all pther firms- 1ncorporated under the state's laws. It
" ‘ . . N 0
* / . ) ' .
imposep’fines of up to $50,000 on corporations, and $10,000 on-
' P ’ .
theln officers, for illegally spending money to speak out on

ballot 1ssues. It narrowly def1ned ballot 1ssues af::;;fhg

corporatlons to exclude many tax issues that would clearly fect

ythe business prospects of a bank, for 1nstance. ~ The law
~

: spec1f1cally proh1b1ted corporations from spend1ng money to
'campalgn for or against any proposal for a graduated 1nd1v1dﬁrd

income tax.

- The First National Bank case arose dur1ng a 1976 electlon‘
'campalgn, when a measure estab11sh1ng ‘a graduated 1nd1v1duaL
income tax was on_the ballot. The First National Bank and a

number of other corporations wanted to express their views on

this»@ssue, but Attorney General Bellotti declared that he would

prosecute if they. did so. The bank challenged the lawjas

unconstitutional and the MasBachusetts Supreme Judicial Courte

upheld its Constitutionality.kThe bank appealed to the U...

3 : . . i
B . . .
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'.iadVertis ng by arguing that corporations have so much money. they

rown out other'viewpoints if allowed to advertise.

2~

could‘
However, there was no evidence presented to prove that, and the
court wasn t persuade . ' The state also claimed that

-corporations, as creatur¢s of the stateg pad only ‘such rights as
the state chose to give them.-'Hence, corporatlons had far fewer3

r1ghts than natural personﬁ, and were not entitled to a?gﬁFlrst

5mendment protection, the state .contended. Again, ‘the

“

Court rejected that argument. : ' ' ",

s

The Supreme Court noted that the Massachusetts law allowed-

4
corporatlons engaged 1n ‘mass communicatlons (newspapers,

1te1ev1slon stations, etc.) to say anyth1ng they‘pleased on

2 .
‘polltlcal 1ssues,0bu%tied thatJfreedom to other corporatlons.
iv
The .Supreme Court sa1d that, if anythlng, ‘banks and .other

f1nane¢aT\;nst1tutlons m1ght be better 1nformed on economlc'
:issues than the mass med;a. "...(T)he press does not have a .
,monopoly on either the First Amendment or the ability to

- enlighten,"” the five-member majority wrote.19 The court added:
"We thus find no support in the First or Fourteenth Amend-
ment, or in the decisions of this court, for *the proposition

that speech that otherwise would be within the protection

of the First Amendment loses that protection simply because

its source is-a corporation that cannot prove, to the

satisfaction 36 a court, a material effect qQn its business

or property."” K .

Massachusetts ' alsoQ argued that the law was necessary to

preven corporatlons from tak1ng positlons not supported by all

of thelir shareholders. Such a law is necessary to -protect
_ o

\ e
JEECHE . 3 :
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\ shareholders. labor unlons and bus1ness trusts, fo% instance,

. .
S

-

&

'Tnot apply to many other types of organlzatlcns that

v

-

. .
s

-

. m1nor1ty 1ntérests among share ders, the state contended. The

court d1smrssed this argument by p01nt1ng£put that t%:élaw did

lso have

A~
potent1alfy dlsenchanged m1nor1t1es among their members or

o

2

Also, the court noted that the law d1d not proh1b1t lobbying or

>

other pOlltlcal activities by corporatlons, act1v1t1es sure t%r

<

A
. l“‘. e

offend disenchanted mlnorltles among stockholders. - G e

The court also took note of the.state s apparent intention.

.inwriting such a law. Seem1ngly, the idea \&as to tip the scales

“of pub11c 0p1nlon in one d1rect10n as opposed to another, by
~1‘,r 5 »s.
glv1ng those on one side of an issue full freedom to speak out

LY

while denying- the same pr1v1leges to the- othek s1de. o .

"If a.legislature may d1rect business corporatlons to
'stick to business', it also may limit other corpar- -
ations--religious, charitable or civil--to their
respective 'business' when addressing the public.

Such power in government to channel the expression

of views is unacceptable under the First Amendment.
bEspeplally where, as here, the leglslature § suppres-
sion of speech suggestss&n attempt to give one side
of a.debatable public quéstion an advantage in expres-
8ing its views to Ehe people, the First Amendment is
plainly offended,"<" - C .

In short, the Supreme Court said corporations have a right

to speak on public issues, even if their findncial resources,

would enahle'them'to be "eloquent" and conVIncing" perhaps
through good public relations practices.‘ '

. Thus, E;;g; Na&;gnﬁl Bank g;,agllg;tl was a major victory
for corporate speech. The high court said a state law‘that

abridges corporate freedom of,speech must be justified- hy a

compelling, state jn;ergat, andothat’Hassachusetts had not

S e
identified any suth interest to justify its law. As a result,

-~ R
14 17 L

e
»



v ) ' . ’
L 2 . L

)

' C‘the law was held unconstltutlonal \; o - " 4

"¢

However, \the Supreme Court's,Ei;ﬁtluatlgnal‘nank dec1s1on

was not an absolute v1nd1catlon of cbrporate speech rights. For

example, the maJor1ty made it clear they were not overturnlng

state or federal laws 11m1t1ng or forb1dd1ng corporate
¥ |

'contrlbutlons to cand1dates 17 part1san electlons. In that

5

3

the dreation of pOllthal debt57-dangers that governments ﬁave a

inst:[ce, there is potent1al for;pol;tlcal 1nfldence peddllng and

rlght to prevent by leglslatlon, the court sa1d ' o J"
Mdéreover, the First Nﬁjlgnjl Bgnk de01s1on d1d nothlng to

f

create a corporate r;ght of acces\/to the ‘mass med;a,_;

’ . J
Bréadcasters may Stlll turn down corporatlons that seek to
~

\e’bresg/OPIHIOQE lnstead of selllng.products—-and-ﬁaniLroutlnely,--x

do 50.22 all ‘the decision saiddwas-that, if the med&a are

v

\e
w1lllng to publlsh or broadcast them, corporate statements on

public 1ssues cannot be prohlblted Just because they come from

icorporatlons rather tHan from 1nd1v1duals, churches or labor

. . MY e | .- « - ‘_”\., \ .-
unions. .- . " ,‘ ' o !

p)

’

;

-

Desp1te 1ts llmltatlons7 the E;re; Na;;gnal Banh case was a -

¢
major. v1ctory for corporatidns. .. 1t settled, hopefully once and
for all, the questlon‘of whether the First Am.ndment pfotects

#I1t doesa

corporate speech on non-product-oriented Eopics.

o -

s
THE CENTRAL HUDSON AND CON EDISON RgSRBFONs :
L *
In 1980, .the Supreme Court handed down tw%rmore very

»
1mportant dec1slons expand1ng the F1rst Amendment protectlon

* available to corporatlons.i ;n,these two cases, the court upheld

18 -
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"utility bills.

Ld

4

the right-of large privately-owned utilities to advertise for

“

‘more business or to enclose public ‘relations material with

-

»

Decided the same day but separately, aniﬁel Hudson Gas and
I:l.e_cjtri.c.C.QLp_. Y. Ruhli.c\sgrxi_c_e .C_Qmmiss.i_qn.qfu_ex York and

’WM&LWWMW&»MM'

represent significant victories for corporations seeking to speak
out ‘on the "isgues. a

Both cases_ stemmed from rules the Public Service Commission

Vﬁadopted iA™1977. The commission prohibited advertising that

. [encouraged mare consumption of utility services, a rule intended

l

\Zisﬁue involved The

‘to.foster energy conservation. Second, the commission told

utilities not tp insert any written material in billing envelopes

that discussed "politj cal matters or,'contro@brsail issues of
,4/' puhiic\policy.' Tﬁe_two large utility companiesfchallenged the

new rules, but they lost in the New York state courts. The.

¢

fstate'S'higheéﬁ court found the-ban on inserts with bills to be a

o

asgn:ble regulation of the time,»place and manner of speech,
,

and said the ban on pro- consumption advertising was~justified:

‘a

becaus the need to conse
_'-/\

s

value in “the non-‘ompetit ve market in which electric

¢

corporations opetalfk:23

) - ]
‘ The v.s. Supreme Court reversed the New. York courts on both

points. fhe maJority said the Gh& on promotional advertiSing

would have ly a.“highly spe\uiative effect on energy

tility rates, and thus a total ban was going too

consumption or
(8

far. The cour

;

jfid the ban on bill inserts was an exceSSive

-~
N

~

P T L

utweighed the slight free speech_

v

o/

ew’ York court said advertising had limited»\\

\



* 2 i _0 ' it

restriction of corporatlons' F1rst Amen%ment rights. ) ' '
These two dec1s1ons would appear significant for several

reasons, First, at least seven of the' nine Supreme,Qourt

G

4 ‘\
justices agreed with the result this time. The First:

. LY !
Bank decision, by compa ison, came on a narrow 5r4vvo!e. But in
uadditio ' the court set forth legal gu1de11nes that can be used
‘ .
to dete mine whethér futu;p restalctions on e1ther commercla or

iRt ~

non- commerc1a1 corporate speech are valid. Thus, the Supreme
Court has now written Const1tutﬂona1 standards for the k1nd§iof‘

_mater1a1s corporate pub11_“rg1atlons personnel Y to

- 55
31 &

generate--non—advert1s1ng '.?f.f,blt at nonetheles$ const1tute
., iy $ AP TN AR \

"-preme Court has now extended

1k
”on-commerc1al corporate speech‘) than to

-

practitioners-produce

purely commErclal corp;fate speech,

- The Q%ntkal Bﬁdéﬁ% case 1nvolved the regulatory agency s ban
.on advertlélng 1ntended to stimulate the purchase of utility
services. x,Ihe.cgnsgildatgd Edison- case involvdd the ban on'bill
binserts 'scussing mcontroversial issues of public policy" such
" as ’the‘desirabilil§\of future'deVelop\Ent of nuclear power.,"
The two cases gave the Sup;eme Court an opportun1ty to clar1fy
the d1fferences between the Copstltutlonal protectlon ava11able'
when a corporatlon advertises and when it, engages in’ non-
compercial speech. . o . ' |

In separate opinions deciding the"two cases, Just1ce Lew1s
Powellksald corporate speech is Const1tutlonally protected if 1t
1concerns 'lawfulvact1v1ty and 1s not misleading or fraudulent,

\ _ N Ll7 20 ._.' : | -
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‘ Any state(law or regulatlon that abridges corporate speech rights

mu't be narrowa drawn and Just1f1ed by ggmpglllng state

N “ - - ——' ':.‘...a‘ '

When the speech jin question is bn;gly commercial corporate
< [N . % . » t‘
ech, -the court in Central Budsori set down a four-part test to |

termlne whether government estrictions ate‘permissible.§

5 1

First, tNe speech mist be lawful and truthful, If that, a'

L
requirement is met, government restr1ctlons are perm1ssible on1y

if three add1t1fna1 requlreméiksfare satisfied: 1) the c1a1med

&
government interest that Just1f1es the rgstrictions fs

-

"substantial; 2) the egulatlon d1rect1y advances the governmental

N - \’

interest in'question; and 3) the regulation is not’ more-broadg

“than needed to fulfill the governmental interest.24- ' '\l
N . ‘ , . : AN ) w . - :
" Where ngn—ggmmg;gigi corpofate speech is involved (e.g.\
s S ’ .' [] ‘ _
“ Hssue-oriented materials mailed'with a utility bill), the court \

in ggngglljgtgﬂgxdgsgn suggested an even tougher scrétiny of \
government restrlctlons. In this case, government restr1ctlons &
are Jus 1f1ed only if one of these three conditions is met: 1)
the*fEEtriction ip guestion is a "precisely drawn means of
serv1ng a compexllng state 1nterest, 2) the restriction is

1
-requ1red to fﬂiflll a s1gn1f1cant government 1nterest"
3

W,
merely regulates time, place and manner, 1eav1ng open "amp\e

~ alternate obannels for commun1cat13n; or 3) there is a narrowl
drawn restriction on speech under a few special circumstance
where disruption of government activities‘must be avoided, su
as at'a military base,25 | |
‘What does all of th1s mean? It means the standards

=
slightly different for c0mmerc1a1 advertising than they are fo

18 21
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‘

\\

non-commercial .corporate speech. Cdmmércial advertising was’
afforded slightly less‘constitutional'protection thah-idea—
oriented- or 1mage-or1ented editorial materlals of the type often

wr1tten by p.r. practf?“bnefb. WRen a corpor&%lon w1shes to
N

speak out bylpreparing a brochur and ma111ng it to one of its
publics, government censorship w111 no longer be germ1tted in’

most instances. L Vl ' // - )

&

¢ M . > : - . - - +
However, itimay require years of additional court decisions

to clearly spell\out the rights of corporatlons under the new

*

rules. What ;s clear 'is that both commerc1al an \non—commerc1al
”

corporate speech now enjoy substantial Constitutional protection,

‘

- something that was not tzue until recently. . i}

¢ I) : ' i}

| UNRESOLVED ISSUES IN CORPORATE SPEECH | N
Q' In the aftermath of the s:en_tral Hudson and c_o.nsgh.da.t_e_d

Ed;sgn dec1slons, a nuftber of k€§ issues -are Btlll unresolved
Perhaps the most 1mportant-—and mobt diffi ult——1s exactly what
thg terms “commerc1al speech™ and "non~c mmer01al corporate
speech” ﬁean. In a concurringropihiod in Central Hudgon, Justice
John Pauletevens'oriticized the ﬁajority for not defining these
fterms adequately. Powell first descr1bed commerc1al speech as
"expression related solely to the ‘economic interest of the
speaker and its audience" and then called it "speéech proposlng a
commercial transactlomﬂ'26 Stevens sdid the first def1n1tlon was
too\broad, the second too narifow. It may take years for the
courts'to;develop an adequate definition of commercial speech. -

Perhaps commergial speech, ‘like obscenity, is a legal term so

v,
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/ L]
amorphous as to defy definition in the long run.27

Also, of course, these two 8upreme Court dec1s10ns give us’
only the bare outl;nes of the test to be app11ed to laws and

requlations that apparently abridge corporations' First Amendment °

4 P

rights. Filling in the specifics will tave to ' be done on a. case

. . ‘
by case basis, perhaps .over many years.. 4

\
In mid-198%, the Supreme_Court handed down still another

commerc1a1 speech dec1s10n that created more questions than it

) answered, uggxgmgﬁlj Y. San Diego. 28_ In that case, the high

‘court 1nva11dated an ord;nance incthe city of San Diego, Q@umlif.,

that prohibited v1rtua11y all b111boards along highways. ~ Six of

»
the nine justices agreed that the San Diego ordinance was

]

unconstitutional, but no more than four Justlces could agree on

the reasonlng. A Y ’

Four justices joined ig an opinion by Byron Wh1te that sa1d'
\ !

-

the ord1nance was merely too Qroad because 1t banned pglitical as
A ,
4me11 as commercial blllbggrds. They suggested that a more

nézrowly drawn’ordinance merely forb1dd1ng comme c1a1 b111boards

o

woul? be accept1b1e. Only two justices (Har Blackmun and

.William Brennan) took the position that commer 1a1 billboards as

well,as p011t1ca1 ones were fully pProtected by the First

_Amendment. The three re\alnlng justices said they felt even an

erdinance banning political billboardssupuld'be constitutional.
Thus, while San Diego's anti—billboard ordinance was
overturned, the decision was nd great victoryﬂfor the advocates
of corporate freedom of speech, It may be that the high court
will now uphold other anti-billboard laws that are more narrowly

drawn,” It seems clear that a majority of the justices would

r
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A
support a éorporation's right to express its views'on a public

issue by means of billboards, but perhaps: ngtlits right to
: sy

el\Ver a commercial message in thz;:med§km. » v
Another untesolved}problem wi be determ1n1ng just when it

N ’K Constitutionally permissible for laws and regulations tgq
\‘ single out corporations, foubidding them to do)things that fall
‘within the Constitutional rigﬂhg of individuals. We already have

\v ~

some guidance from the courts in connection with contributions to

political campaigns. In B_u_cu_ex Ly_@lg_g 29, the Supreme Court
.overturned a federal law that prohibited 1ndiv1dua1 contriputions

to political candidates in excess of $1000 per candidate ih a

given election campaign, However, the courts have. repeatedly
- ¢

upheld restrictions on corporate contr1butions to partisan,

campaigns, and the SuPreme Court spoke - approvingly of .such

~/{t“°tlons in Eirst memi Bank.30 | |
‘ There are undoubt dly other time’s when corporations may be

treated differently than individuals in the First Amendment
arena. For'example, one of the.problems_with including corporate
p.t. materials with utility bills,.cited by the New York Public
Service Commission in Central Hnﬂagn, is that those who receive

the bills are something of a captive audience, The Supreme Court

-~
suggested that, just as those who encounter offensive polit}cal

&
materials on a street ‘corner may look away or walk away, |
ratepayers may.av01d obJectionable material b 'transferring the
bill insert from envelope to wastebasket."31 VHowever, that
doesn't solve the problem as readily as it does when indiuiduals

are proselytizing on street corners, because important

B o2pqg 7




. ’ [ .
information about pending rate increases or service changes may

be coptained in a circular thét.some consider offensive. It may
, P }
be that this "captive audience"” problem will someday be used to
’ .
juBtify court”decisions allowing corporate sﬁee%h\to be ‘abridged
) i o -

when individuel speech may not be:. 7

-

-

Another di;ference between corporéte speech and indivibual

speech that courts must address in delineating the dimensions of

corporate freedom is the question‘of who pays the billf When'an

indivijdual engages.in political activity on a street corner, the
4 . q P . - Y
. price tag for the publjic is minimal But when a corporation

engagei/dn e1ther advertf51ng or public relatlons act1v1ty,(the

~

_cost may well be passed along ‘to ‘the’ congumer‘or perhaps to

government. This problem led to:'a notable New York Court of -

Kpp“ais deoision in November, 1980; Rochester Electric and Gas
.C.Q:il; Buhlj:c S_eui_c_e.cgmmi.a.s.i_en 32 1n that case, ‘o\rk'
v*\}ghest court’ refused to allow 8\ut111ty company to pass a oh;jto
S?atepayers some $270,000 in costs for corporate public relations

-

’actrvities. The court said consumers'-'funds could be used for
"informational" materiels, but not for materials to promote the
. company's image. Should this state court decisioh be followed
widely, it will put the courts in thésposition of having to
evaluefe public relations materials to determinelwhich are
Constitutionelly protected and-which are not.
These kinds of problems place obvious limitations on the
First Amghdment rights of corporations. Perhaps corporations

‘will never have rights co-extensive with those of 1nd1v1duals.

But after an era when corporatlons had no First Amendment rights

whatsoever, the last few years have brought a dramatic

e
oy~ \
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improvement It has been just three years since corpératiéné

’ were emancipated by the landmark EA%FL National Bank v. Bﬁllglll .

DY

Although many -important’ questlons remain unresoLwed,

corporate’ pub11c relatlons pract1t1oners todax have

decision,

Constitutional rightg their predecessors a dqgade ago could only-
N . . f\ . . "‘ ‘ . .
dream . NPV - . =
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