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INTRODUCTION
v. .

Between 1975 and 1980, there. was aguiet legal revolution

4hat extended Firs-t Amendment 'protection to American

corporations. Once) saddled with many restrictions on their right

to speak out on public issues, corporations now have extensive
1

first Amendment Rrotction. .Cc4porate' public relations

practitioners are finally beginning to achievethe kind of

Constitutional rights 9 jOYed for 200 years by journalists.

The Supreme Court has repeatedly expanded the Constitutional

.protection afforded to "commercial speech" in recent -years. At

first, the decisions focused on the. rights of individual

consumers to receive 'commercial information. ',about such

controversial 3products and perTiceS as contraceptives and,

abortions. Then the Supreme Court deahred that a state may not

prohibit price adVertisitg Of prescription drugs, andthat

profesSionalS such as lawyers may not be forbidden to advertise
their services and prkces: The high.court even held that a city

.

may not outlaw real estate for sale" signs on homeowners' front

lawns;

However, none of this directly affected Americas majoi

corporations. Under Myriad itate and federal regulations, they

were Clearly secohd-class citizens when itlbame to First
r

Alendment rights. But' in a landmbrk 1978 -decision, !Ilia,'
4
National Bank 2.a.

1 the Supreme Court specifically

affirmed the right- of corporations, to speak out on controversial

public issues. Then in11980, the ,Supreme Court handed down'two

more very important decisions that extended and fctrmalized th e

.1
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First Amendment rights of corporations: Central Bildt= 2AZ

y. Public aervidg fallapj.saion2 and Consolidated

Edison Service cammission.3 In these cases, the

Supreme!Court not only said unequivocally that corporations have

a right to speak -out on controversial issues, but also set down

strict .guide/ines to be used in evaluating any state law or
u .

regulatiOn that purports to restrict corporate freedom of speech.1

Significantly, the Supreme Court recognized the difference
9

between purely commercial speech (i.e. advertising designed to

improve the sale p rformanceof a product or service) and non -

'commercial , corpora e spe9ch (such as ,the kind of idea or image-

oriented materials typically prodUced and disseminated by-public

relations practitioners). The court extended more First

Amendment protection to this non-commercial form of corporate

speech than to commercial speech.

Taken as .a g-coup, Age First National Central Hudson

a'nd Consolidated Edison decisions iepresen ramatic victory

for corporatelpublic relations practitioners nshackling them

-from arbitrary lawS"in many states. But
I

these victories have

attracted surprisingly ittle' attention, considering their

:impact. For example, en the mew 1981 edition of one of the

'fiation'S' leading meJia law text's law says'almost nothing about

these Supreme Court decisions.4

This paper traces the evolution of First Amendment

protection for corporate speech through its devlopment from the

older commercial-speech doctrine, and then discusses the three
4

key corporate speech decisions.
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THE FIRE4ANENDNENT. AND tORNENCIAL SPEECH

For many years, the prevailing rule was that commercial

speech had no First Amendment' protection.' If a particular

expression of fact or opinion could be dismissed as "co' m.mercial

speech," it could be suppressed by law. Even clearly non-
,

commercial speech b)corporat4one could bearbtrarily banned.

Under the "commercial speech doctrine," as it came to be knOwn,

Corporations and oth4rs whose speech ,,was.. classified as

"commercial"ommercial" ,were at the mercy of every .4, m of government;

without' the Constitutional, safeguards afforded to, most other

ktnds of speech and publiShing. The resu4t, of course, was a

variety of state and ,4ederal laws restricting corporations that

sought to speak out on. the issues. For instance, mans states,

banned or severely Lim ted corporate advocacy of ballot issues as

well as Corporate sup t)for i:oreisan candidates. Moreover,

regulators imposed limitt on advertising or even pamphleteering

by regulated ingustrie's,,.sch as dravately-owned utility #

companies.

That all changed in the late 1970s, as the U.S. Supreme
4

Court handed down a series of decisions establishing new First

Amendment protection first for commercial speech and then for

corporate speech. . The /cases that produced this 'dramatic' change

represent one of the best examples of-American law evolving

throUgh judicial precedent to be found anywhere
1

in the mass

communications field.

The starting, point for this summary is a 1942 Supreme Court



decision that denied First Amendment protection to commercial4

'speech, a landmark ruling that stood up for many years. That
t

case is Valerit4riti, Chrestenken.5 It stemmed from a bizarre

uatArt
ion. JuA before World War II, a man named,,F.J. Chrestensen

4J:
acquired a sUITlus U.S. Navy submarine, and tried to dock it at a

.city -owned wharf in New York Ty., City authorities wouldn't let

him, and he had to
\
arrange for other dock facilities. Next, he

.atarted advextisin9 guided tours of the submarihe, but city
.

.

officials wouldn't 14pt hi distribuVe his handbills on city

streets becausean.anti=litt r ordinance banned all but political
I

.
leaflet's.
o So' headded a note criticizing city officials for

refusing him dockage to the back of the handbill.' Then he took

the cit to cart forpenyidg hir right to distribute literature.
i

. The Supreme Court had just recognized that right in the Jadvah's,

Witnegs cases.6
7

. .
,,

)

:When,his case reached the Supvtourt, Chrestensen was in

for a surprise. The high court said his back-df=the-handbill

political statement was really ruse to Aust'ify a purely

commercial advertisement. That was different from the Jehovah's

Witness cases, the court said. Where purely c.oRmercial

,advertising,is involved, there are no Constitutiohairettraints.

on government ,regulation, the\court ruled.

or many years, Valentine 2.....Chrestensen was regarded as they

prevai ing judicial' precedent -on commercial speech. The...

Constituti nal rights of America's corporations had been dealt a

severe. blow in a case where no corporation was even before%the

court, a case ih which the court focused on the bizarre behavior

of an eccentric individual. ,Much could be said of the unfairness

4 7 4



of this, but it was the law of the land.
A

In fact, when the

landmark kiwi xads'Timegi 5ullivan7 libel decision was announced

in 1964, the cour went) to some length to ex lain why the

YAlentine rule aid 't aPply (the Sullivan,libel suit'restated

from an advocacy adVertisement placed by,a civil rights group).

The court skid the ad involved in the Sullivan Case was an,dea

advertisement by a non-profit political group, not a profit-

seeking ad for a commercial product or' service as in Va4entip.a..

Thus, the Valentine rule still denied Fin* Amendment perectiop
4,

to commercial advertising and other forms ot corporate speech for

another decade, despite New York Time j Sullivan.

In 1973, the Supreme Court again stood by that view, this

time in a case involving the "help 'wanted", ads ill a large _9'

newspaper. Pittsburgh Press 3Lpittsburgh Claniolajiistn Dn 1111111-an

the human relations commission ordered the newspaper

to stop classifying its employment ads as '"Jobsr - Male Interest"

and "Jobs - Female Interest." The newspwer contended that there

A

were\editorial judgtents inherent4n the decision to ciasaify job

openings that ways, and that those judgments were protected by the
),.

,

,
, 1

The Supreme Court disagreed, and ruled that the classified

First. A 'dment.

Ads are not only commercial speech, brit commercial speech

promoting an illegal form of discrimination as well. Th9,court
(:-

had no difficulty An ruling that .whatevei First Amendment
_

.

considerations might be involved were secondary,to'the city's
4

right to outlaw advertising ior'an illegal commercial practice

such as-sex discriMination.

4, 6
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However, there are limits to the Pittsburgh Presa rule. In

1979, the Pennsylvania Supreme Court ruled against the Pittsburgh

Commisv2)ion on Human Relations when ft (tied to stop the

Pititab.U.rgh Prig from accepting "help, wanted" ads from
4

ik
individuals indicating the age, sex, race, or religion of the job

seeker. The commission objected to Nuch language as, "salesman

age 30," "born again Christian seeks work in Christian business,"
k

or "white woman" seeks domestic work. The state high court said

a job seeker has a First Amendment right to communicate such

information as this, even though most .employers may not lawfully

consider it in making a personnel dkcision. The U.S. Supreme

Court declined to review this, second Pittsburgh Press decision.9

THE BREAKTHROUGH

Only two years after the original PittOgrah 'res decision,

the SupriOteCourot handed down the first of its major rulings

extending First Amendment protection to commercial speedh. That

happened in Bigelow ., Virginia.1° /The Bigelow cast stemmed from

a chain of events that hardly marked it as the precursor of new

First Amendment rights ilarmajor corporations. In fact, Jeffrey

Bigelow might never have pursued hiercase had he realized it

would eventually lead to a gteat victory for corporate speech,

The case arose in 1971 when Bigelow.published an ad in 2hg #

Virginia kle.e.Kly, an underground newspaper., for an abortiol

sev cekin New Ydrk,'where abortions were legal at that time.

TiCe upreme Court's decision alAwing abortions in all states did.

come until 1973, and both abortions and abortion advertising

were illegal in Virginia at that point.41 A

6
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Bigelow was .prosecuted for violating the Virginia law, {and he

appealed his conviction to the U.S. Supreme Court after it was

upheld in the state courts. The result waff's dramatic ahift in

the commercial speech doctrine. The high court emphasized that

the service in question was t illegal where it was offered, and

said the readers had a First Amendment right to receive this

,ormation. The court distinguished this case from pittsburah

Plefil by pointing ut.that the commercial activity in question

there was illegal. But above all, the Supreme Court in:Bice/ow

decided thesmere fact that this information appeared in' the form

of an advertisement drenot) fliprive.y of the First Amendment

giotection it would otherwise have. The high court said that

henceforth if a valid purpOse can be found for commercial speech,

a state must be able to demonstrate a compeilina Btate intelest

to justify piohibiting

Then in 1976, the Supreme Court took a giant additional step

t6ward protecting commercial speech, under the First Amendment.

In Virginia State Board ol pharmacy y., Virginia Citizens Consumer

Counci1,12 the Supreine Court' overturned Virginia's state laws

against advertising the prices of drugs. Matey other states had
f g

'similar prohibitions on drug price advertising, but the Supreme

Court emphasized,' the'First Amendment right of consum,rs to

receive the information ,in overturning the state regulatio4.

Again, the court said the fatt that theinformat6t in
A'

question was commercial did not deny it First Amendment

'protection. At this poigt, it see d clear the old' Valentine ya.

..Chrestensen doctrine was dead: commercial speeCh did have

10



Constitutional protection. However, while the court recognized
[

the importance of price advertising to the free enterprise

system, it also emphasized that this ruling in no way affected

the right of governments to control false and, misleading
1

advertising. Nor was it immediately apparent that this decision

would affect state laws restricting non-commercial corporate

speech. .

In 1977, the Supreme Court handed down three more decisions

strengthening the First Amendment protection of cdmmercial,

sp4ch. First, in Linima AA1DgiAlia Willinskmb13 the

Supreme Court said homeowners have d, First Amendment right to

place "for sale" signs in front of their homes. The town of
/

Willingboro, New Jersey, had outlawed "for sale" signs at a time,

when the area's racial composition w .changing. There was

considerable "white flight," and ci officials wanted to

discourage panic selling by white homeowners. One way to do

this, the city felts was to keep it from appearing that entire

neighborhoods were for sale. A real estate firm challenged the

constitutionality of the ordinance.
1

'1'

In defending, the ordinance, city officials pointed to the 1

social importance & racial integration and the evils of-""white
---------.

flight." Also, they said, homeowners wh really need to sell

their homes have other ways to advertise ( y listing their homes

with realtors-or using newspaper classified ads, for instance), .

Nevertheless, the Supreme Court ruled against the city. In an

opinion written by Justice Thurgood Mahall, the only Black.on
.

the high court, the majority saxd
gli.
the city could not

Constitutional y deprive its residents of the information that a

31
1
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for sale*sign offers. "If the dissemination of this information

can be restricted, then every locality in the 'country can

suppress any facts that reflect poorly on the locality..., "'

Marshall wrote.

The kind of speech LinmArk protected was closer to typical

corporate speech than anything protected in the previous cases,

but the court still failed to specifically endorse corporate

speech. Even though the zase was initiated. by a real estate

fir m, the court emphadized the First AMendment rigAts'of.

individual homeowners rather than -the rights of brokers in its

ruling.
N

Next, the Supreme Court handed dor a commercial'apeech

decision that was not at all surprising in view of its ruling in

algsisni yA. In CA111 2293311'1121a SSIMigel

ikiteeri;4onal, 14.the court overturned a variety of New York 1E1%4

that restricted advertising of dontraceptive deviceg. Even

though these devices were not illegal in New York, state laws

prohibited advertising, in-store displays and even the sale of

these products ex t by licensed pharmacists. Even pharmacists

could not se them to anyone younger than age 16. The Supreme

Court fou First Amendment violations in'these laws, and said

there w s no tspelling state Intargia, to justify them, as

require in Rigel_ ow. 1

In id- 77,.the Supreme Court announced one of its most

.far-rea g commercial sp4Ich decisions, Bates ma. Arizona State

Dar.15 That case overturned Arizona's rule against .advertising

by awyers, a rule similar to those found in nearly every other



state, The ase involved ,a legal clinic run by two young

lawyers. The lawyetswere disciplined by. the State Bar for

adver tising the prices of routine legal servicts,''prices that
. .

vile far below the "going rate"'charged_by other lawyers. In

ruling against the state bar, the Supreme Coikagain emphasized

the Fikst AmOndment right of consumers to' receive commercial
411,

infatmation. The court said, advertising b lawyers (And

presumably othe\ professionals) couldb nocould, not 6e/Piohitited unless it

was misleading.ot'fraudulent.. How,ever, t,e cotut,expressed

'r'eservations about ads that speak to,the, quality of the service

offered i"4;e're the ubest lawyers iin t.qwn"4, because such ads
-

could well be misleading..

That warning about' misleading advertising by professionals

foreshadowed two more Supreme Court rulings, Ohralik

state :far AsSocitaticin16 and Friedman gogers.17 In Ohralik.

the Supreme Court affirmed sanctions against a lawyer -for
6

soliciting new clients in,a fashion that is sometimes called
0

°..0.,
"ambulance chasing.," The court said the' First Amen4ment.does not

preclude rules against that sort of conduct.

In Friedman, the court went a steprfurt er, upholding Texas'
4

ban on the use of trade names- by optometrists. The court said,a

trade name could be misleading, and thOPOWEICOid not provide

consumers any important information, as did the- commercial

--advtrtisinig in question in earlier ,cases. The court said a trade

name could be-'misleading because the could be a change of

optometrists. (and thus achange in the quality' of service

offered) without the name changing. Therefore, a state doeq not
/3 .

violate the First Amendment by tequiring an optometrist to

10 13
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practl-ce under his own name rather than a trade name," the court

ruled.. This case was viewed as a slight retreat by some, rand

Critics pointed out that it was customary and completely legal

for law firms,,for instance, to continue tom use the names of the

founding partners long after their deaths. The Los 'Angeles law

firm of Gibson, Dunn and.Crutcher, for instance, is a prestigious

firm employing mor6/than 206 lawyers, but Messrs. Gibson, Dunn_,

and Crutcter, have long since' passed away. Isn't such a-narrie

really, a' tra.dename at some point? Couldn't that also be
1

misleading? The crt didn't address that issuk.
r'

Nevertheless, by the late 1970s,. /the.old Valentine yA,

Chrestensen rule, which denied`Pcirst Amendment protection to

commercial-speech, was clearly dead. In its place;'Ille Supreme

court' had created a new rule that extended considerable

protection to commercial speech. However, in these cases the

acus was on the First Amendment riglAs of individuals to receive

the information much Abre than on the right of corporations to

communicate it. Corporations were still not emancipated fTom

the Svrass of restrictive laws and regulations that effectively

muzzled them in so many important contexts.

ItEE FIRST NATIONAL BANK v. BELLOTTI aASE
4

c

In 1978, the Supreme Court /took its first major step toward

extending separate First Amendment protectiop to corporations.

Th4Orcourti finally ruled that, in the'marketplace of ideas,

corporatiOns like individuals have a,right to be heard on

important issues.

1



.
In First Rational Bank a.s. Bellotti, the Supreme Cour-

overturned a Massachusetts lai; that forbade corporate advertising

for or against ballot measures except when sucl1/4a measure Fight

"materially affect" a4ompany's 'business. In reaching this

conclusion, the court4mphasited the importance of a free flow of

inforfiationt -even hen some of 'that intimation crimes from

corporations rathe /than individuals: The decisio raised doubtsA
abOut the Constitutionality of limits on core rat advertising'

for kallot.ispes in about 30 other states. N
410

The Maspachusetts law in question18 applied to a variety of
/ 4. \.

coxporations, including bnks,. insurance companies utilities,

and all other firms incorporated under the state's laws. It

imposed fines of up to $50,000 on corporations, and $10,000 on
/

their/ Officers, for illegally spending money to speak out on

ballot issues. It narrowly defined ballot issues affect ng

corporations to exclude many tax issues that would clearly fect

b,the business pr.ospects of a bank, for instance. The law

specifically prohibited:crporations from spending money to

campaign for or against any proposal for a graduated indiN;idd:1

income tax.

The First NatiOnAl BA JA case arose during a 1976 election

campaign,, when a measure establishing a graduated individual

income tax was on the ballot. The First National Bank and a

nuMber of other corporations wanted to express their views on

this issue, but Attorney General Bellotti declared that he would

prosecute if they did so. The bank challenged the law) as

unconstitutional and the Massachusetts Supreme Judicial Court*

upheld its Constitutionality. The bank appealed to the U...

12



Supreme Court.

Mass chusetts tried to defend its banon corporate political

adVertis ng by arguing that corporations have so m ch money, they
J.

could drown out other viewpoints if allowed /to advertise.

However, there was no evidence presented to prove that, and the
,.. ,,

court wasn't persuade . The state also claimed that

corporations; as cebatur s of the state, pad only such rights as)

the state chose to give ,them. Hence, corporations had far fewer'

rights than natural personis, and were not entitled to an , First

Imendment protection, the state contended. Again, the preme

Court rejected that argument.

The Supreme Court noted that the Massachusetts law allowed

corporations engaged-in mass communications (newspapers,

,teleiision stations, etc.) to say anything they :pleased on

'political issues', 'b ied that-)freAdom to other corporations.

The Supreme Court said that, if anything, banks and ot,her

finarit-LaTLIAstitutions might be better informed, on economic

issues than the mass media. " (T)he press does not have a

,monopoly on either the First AmendmApi' or the ability to

enlighten," the five-member majority wrote.19 The court added:

"We thus find no support in the First of Fourteenth Amend-
ment, or in the decisions of this court, for 'the proposition
that speech that otherwise would be within the protection
of the First Amendment loses that protection simply because
its source is .a corporation that cannot prove, to the
satisfaction q' a court, a material effect on its business
or property.

ssachusetts'also argued that the law was necessary to

.preven corporations from taking positions not suppOrted by all

of the r shareholders, Such a law is necessary to -protect

r41

13



minority int4rests among sharehders, the state contended. The

court dismibsed this argument by pointing put that thf law did

not apply to many othtr types of-organizations that also have
i*

potentialry dissnchanged minorities among their members or
\shareholders: labor unions and business trusts, fo instance.

Also, the court noted that the laW did not: prohibit lobbying or

other political activities by corporations, activities sure tia,

offend disendhanted miporities among stockholders.

The court also took note of the state's apparent intention.

in writing such a law. Seemingly, the idea 16s to tip the scales

'Of.public opinion in one direction as opposed to another, by

giving those on one side of- an issue full freedom to speak out

While denying the same privileges to the othet side: ,

"If a.legislature may direct business corporat,i6ns to
'stick to, business', it also may- limit other corpor-
ations-- religious, charitable or civil--to their
respective 'business' when addressing. the public.
Such power in government to channel the exprestion -

of views is unacceptable under_ the First Amendment.
Espefially where, as here, the legislature's suppres-
sion of speech suggests,* attempt to give one side
of aAebatable public gud.ition an advantage in expres-
sing its views to tj4e people, the First Amendment is
plainly offended."'"

In short, the Supreme Court said corporations have a right

to speak on public issues, even if their financial resources

would enable them to be "eloquent't and convincing, perhaps

through good public relations, practices.'

Thus, first National Adak Bellotti was a major victory

for corporate speech. The high court Saida state law pat

abri-dges corporate freedord of speech must be justified-by a

gonpellinc, state interest, and that Massachusetts had not/
identified any such interest to justify its law. As a result,

14
17



c- the law was held unconstitutional.

However,-the Suprete Court's Firjt National DA,ak decision

was not an absolute vindication Of obrporate speech rights. For

example, the majority made it clear' they were not overturning

state
`7Z5

or federal laws limiting' or ,forbidding corporate
4' ' W

1
C .

contributions to candidates r partisan elections. In that

ins nce, there it potential fonipolitical inflUenCe.Peddling and
. a I 44. '

the creation of political debit4-dangers that governments have a

right to prevent by legislation, the court,taid.

Moreover, the First National &link dedision did nothing to

create a corporate right of accessjto the 'mass media.

Broadcasters may still turn down corporations thatseek:to

e0bresq/opinions instead of selling productsand ny routinely

so.22 All the decision said was-that, 'if the media are
,

willing to publish or broadcast the1n, corporate statements on

/Cr

public issue? cannot bey-tohibited just because they, come from

corporations rather tyan from indi4idualsfochUrchesox;labor

unions.

Despite its limitations! the Fir et National Bank case was a

major. victory for corporatiens.:- it settled,...hopefully once 'and

for all,' the gpestionof whether the First Am ndment-pfotects

corporate speech on non7product-oriented topics. oat doea)

THE CENTRAL HUDSON AND CON EDISON

In 1980,,the Supreme Court handed down tw very

important decisions expanding the First Amendment protection

availableo corporations: In these two cases, the court upheld

15



the right-of large privately-owned utilities to advertise for

more business or to enclose public relations material with

utility bills.

Ilectrig Corp. it. PubliService LLommission key York and

Consolidated Edison Co. yL public Service Commission Di Key York

represent significant victoried for corporations seeking to speak

4

Decided the same day but separately,'\Centiel adamn GAZ Aa

out on the 'issues.

Both cases stemmed from rules the Public Service Commission

.wodopted ifi"1977. The commission prohibited advertising that
v

encouraged mace consumption of utility services, a rule intended
c

`to fOster energy conservation. Second, the commission told

utilities not tp insert any written material,in billing envelopes

that.discuised "polit'cal matters" or "controihrdail issues of

ir--*pu4ic policy." T e two large utility companies'challenged the
r ;

new rules, but they lost in the New'Y-o-ik state courts: The

-state's higheth court found the-ban on inserts with bills to be a

, place and manner of speech're onable regulation of the timeg ,..

' and sa d.the ka-n on pro-consumption advertisinciwaslustified
/ .

a

becaur the need to conse utweighed the slight free speech

issue involved. The

value in "Ole non- ompekg

corporations opetat,e"3
\Y_

The U.S. Supreme Court reversed the New

points. the majority said the Otf on promotional

"highly speculative" effec

ew York court, said advertiqing.had limited

ve market in which electric

York courts on both

would have ly

advertising

on energy

consumption or utility rates, and thus a total ban was going too

far. 'The cour/c s s id the ban 'on bill inserts was an excessive

16 19
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restriction of corporations' 'First Amendment rights.

These.two.decisions would apPe4 significant for several

reasons. First, at least seven of the' nine' Supreme Court

justices agreed with the result this time. The first'

Dank decision, by comparison, came on a narrow 5 -4 vote. Bu4t in

additio the court set forth legal guidelines that can be sed

to dete mine, whether futuz resdtictions on either commexcia or

non-commercial corporate speech are valid. Thus, the supreme

Court has now written Constitutilonal standards for' the kind of.

materials corporate publi rtlations,personnel re y to

generate--non-advertising nonetLhelest constitute

"corporate speech. preme Court has now extended
0&,rw

more Constitutiona tiori/tb the kinds of materials fa\

practitioners produce h-commercial corporate speech") than to

purely comdercial corp 'ate speech.

The C hilaipn case invollie'd the regulatory agency's ban

on advertaing "intended to stimulate the purchase of utility

services.", The.Consolidated =mil-case involv d the ban on' bill

inserts 4sLIsding "controversial issues of pu lic policy" such

as "the desirabilitiof futuredevelcent of nuclear power."

The two cases gave the Supreme Court an opportunity to clarify

the differences between thd Constitutional protection available

when a corporation advertises and, when it, engages in' non-
,

commercial- speech.

In separate opinions deciding the:two cases, Justice Lewis

Powell said corporate speech is Constitutionally protected if it

, concerns "lawful activity" and is not misleading or fraudulent.

17 20.
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Any'state(law or regulation that abridges corporate speech rights

mu =t be narrowly drAwn and justified by gompellinq state

When the speech .n question is purely commercial corporate

ech,lhe court in Central 4udso4 set down a four-paft test to

termina whether government restrictions are permissible.
At

f

First; the speech nest be lawful, and truthful. If that
#:
requirement is met, government restrictions are permissible only!

r .

if three additi /nal requiremaltsuare satisfied: 1) the claimed

government interest that justifies the restrictions is

'substantial; 2) the regulation directly advances the g overnmental

interest in question; and 3) the regulation is not more broad;
.. ...,

than needed to fulfill the governmental interest.24-

Where lign-comm corpot-ite speech is involved (e.g.

issue-oriented materials- mailed with a utility bill), the court.

\

in-Consolidated*WAsin suggested'an even tougher scrdtiny of

government restrictions. In this case government restrictions

are justified only if one of these three conditions is met: 1)

the restriction in, question is a "precisely drawn means of
( i

serving a compeijing state interest;" 2) the restriction is

required to Alf ill a "significant government interest"

merely regulates time, place and manner, leaving open "amp
,

alternate channels for communication;" or .) there is a narrowl

drawn restriction on speech under a few special circumstance

where disruption of government activities must be avoided, su

as at.a military base.25

What does all of this mean? It means the standards ire

slightly different for commercial advertising than they are

18 21



--,

non-commercial.corporate speech. C 8 mmercial adveltising was

afforded slightly less constitutional protection than idea-

orientedfor image-oriented editorial materials of the type often
1-.

written by p.r. practiTivnees4 W en a corporition wishes toW

speak out by, preparing a brochur and mailing it to one of its

publics, government' censorship will no longer be pi/em ipermitted n
-

most instances.

However, it,may require years of additional court decisions

to clearly spel&out the rigtts of corporations

rules. What is clear is that both commercial an

corporate speech now enjoy substantial Constituti

something that was 'not true until recently.

4

under the new

non-commercial

1 protection,

UNRESOLVED IS:5010r IN CORPORATE SPEECH

In the aftefmath of the Central Hudson and Consolidated
. .

,._

Edison decisions, a n,uttber of k4 issues-are Still unresolved.

Peoatrhaps the most important7.7and mok diffi ult--is exactly what

):1D

tha terms 'commercial speech" and "non- c mmercial corporate

speech" mean. In a concurring opinion in Central Budson. Justice

John Paul Stevens criticized the najority for not defining these

terms adequgtely. Powell first described commercial speech as

"expression felated solely to the 'economic interest of the

speaker and its audience" and then called it "speech proposing a

commercial transaction."26 Stev ns said the first -definition was

too.:,broad, the second too nar ow. It may take years f9r the

courts to develop an adequate definition of commercial speech.

Perhaps commercial speech, 'like obscenity, is a legal term so



. (

amorphous as to defy definition in the long run.27

Also, of course, these two Supreme Court decisions give us".

only the6bar,e outlines of the test to be applied to laws and

regulations that apparently abridge cotporations' First Amendment
4

rights. Filling in the specifics will ave to'be done on &case

tby case basis, perhaps,over many years.

In mid-1907, ti-Pe Supreme Court handed down still another

commercial speech decision that created more questions than it
answered, Metromedia /An Diego.28 In that case, the high
court invalidated an ord$pance incthe city of San Diego, qplif.,

that prohibited virtually all billboards along highways. Six of

the nine justices agreed that the San Diego ordinance was

unconstitutional, but no more than four justices could agree on

th.e reasoning. A /
Four justices joined i$ an opinion by Byron White that said

the ordinance was merely too (road because it banned p litical as

;well as -commercial billbords. They suggested that a more

n4x.rowly drawn ordinance merely forbidding comma cial billboards
44.

wou4 be acceptible. Only two justices (Har Blackmun and

,William Brennan) took the position that commer ial billboards as
,rwellipas political ones were fully protected, by the First

Amendment. The three remaining justices said they felt even an

ordinance banning political billboards sAuld be constitutional.

Thus, while San Diego's anti-billboard ordinance was
4overturned, the decision was no great victory for the advocates

of corporate freedom of speech. Its may be that the high court

will now uphold other anti-billboard laws that are more narrowly

drawn.' It seems clear that a majority of the justices would

20 '.ti



support a Corporation's right to express its'views'on a public

issue by means of billboards, but perhaps,nits right to

\del'iver a commercial message in that med .
.,0-.

,

Another untesolvedi problem will be determining just when it
(

i...., Constitutionally permissible for laws,' and regulations tR

single out corporations, foabidding them to do things that fall

'within the Conititutional rigI s of individuals. We already have
.

.

some guidance from the courts in connection with contributions to

political campaigns. In Ducklem V(leo 129, the Supreme Court
.

,

.overturned a federal law that prohibited individual. contriputions_

to political candidates in excess of $1000 per candidate ih a
.

%
given election campaign. Howev,er,,the courts have repeatedly

*- ,...

upheld 'restrictions on corporate contributions to partisan,

campaigns, and the Supreme Court spoke approvingly of such
/

trictions in Yirjsi ational Dank."

7There are undoubt dly other times when corporations may be
9r

treated differently than individuals in the First Amendment

arena. For. example, one of the problems with including corporate

p.t. materials with utility bills,: cited by the New York Public

Service Commission in Central fin, is that those who receive

the bills are something of a captive audience. The Supreme Court

suggested that, just as those who encounter offensive political.

materials on a street corner may look away or walk away,

ratepayers may avoid objectionable material b "transferring the

bill insert from envelope to wastebasket."31 However, that

doesn't solve the problem as readily as it does when individuals

are proselytizing on street corners, because important

22,4 4



information about pending rate increases or service changes may

be contained in a, circular that some consider offensive. It may

be that this "captive audience" problem will someday be used to

jAtify court decisions allowing corporate speeto belabridged
_/.

when individual speech may not be
AG"

Another d!gierence between corporte speech and individual
t

speech that courts must address in delineating the dimensions of

corporate freedom ii the question of who pays the bill. Whenan

individual engages.in political activity on a street corner, the
w s

S ('

.
,

.

price tag, for the public is minimal. But when a corporation
. *

engages/4n either advertising or public relations activity,(the

. -
cosijmay well be passed along'to:the'coniumeeor perhaps to

government. This prdblem led to,a notable New York Court of

App ais decision in November, 1980, Rochester Electric and Gas
a 1.

Co. 2., public Servicegaammission.32 In that case, N w14111ork's
/'N

ghest court' refused to allow''`d utility company to pass a ong to

ratepayers some $270,000 in costs for corporate public relations

activities. The court sa±d consumers' funds could be used for

"informational" materials, but not for materials to promote the

company's image. Should this state court decision be followed

widely, it will put the courts in th4NDosition of having to

evaluate public relations materials ti determine which are
*

Constitutionally protected and-which are not.

These kinds of problems place obvious limitations on the

First Amendment rights of corporations. Perhaps corporations

will never have rights co-extensive with those of individuals.

But after an era when corporations had no First Amendment rights

whatsoever, the last few years have brought a dramatic

0 22



improvement. ,It has been just three years since corporatidns
were emancipated by the landmark Fire, National Bank Bellotti

decision. Although many important' gueItions remain unresolyed,

corporate' public relations practitioners have

right, their predecessors a decade ago could only-
,-

Constitutional

dream

A



REFERENCES

1. First Natidnal Bank v., Bellotti, 435 U.S. 765 (1978).

2. Central Hudson Gas & Electric Corp. v., Public Service Commis-
sion, 100 S.Ct. 2343 (1980).

Consolidated Edison Co. v. Public Service ComMission, 100
S.Ct. 2326 (1980).

4. See Pember, Don, BABA pledia Law, 2nd Fes.,, Dubuque: Wm.
C. Brown Co., c. 1981: While this new text cites First
National Bank 2.A. Dellotti, it does not summarize its
holding' regarding First Amendment protection for corpora-
tions, and itdoes not mention the 1980 decisions, although
it does discuss over mid-1980 Supreme CourtAulings.A

5. Valentine v. Chrestensen, 316 U.S. 52 (10%2).

6. See, for instance / Lomeli v. City of Griffin, 303 U.S. 11
444 (1938); Schneider v. New Jersey, 308 U.S. 147 (1939).

7. New_York Times v. Sullivan, 376 U.S. 254 (1964).'

8. Pittsburgh Press v. Pittsburgh Commission on Human Relations,
413 U.S. 376 (1973).

9. Pennsylvania v. Pittsburgh Press, 4 Med.L.Rptr. 2109 (199).

10. Bigelow v. Virginia, 421 U.S. 809 (1975).

11. See, for instance, Roe v. Wade, 410 U.S. 113 (1973).

12. Vilrginia State Board of Pharmacy v. Virginia Citizens
sumer Council?, 425 U.S. 748 (1976).

13. LinmarktAssociates v. Township of Willingboro, 431 U.S. 85
(1977).

14. Carey v. Population Services International, 431 U.S. 678
'(l977).

15. Bates v. Arizona State Bar, 433 U.S. 350 (1977).

16. Ohralik v. Ohio State Bar, 436 U.S. 447 (1978).

17.8 Friedman v. Rogers, 440 U.S. 1 (1979).
%ow

18. Massachusetts Gen. Law Ann. Ch. 55, Sec. 8.

19. 3 Med.L.Rptr. at 2111.

3 Med.L.Rptr. at 2112.

24'



21. 3 Med.L.Rptr. at 2112-211)i/

22. All three major'netwtorks currently refuse to accept adver-
.tising that expresses opinions on controversial issues.
Por a discussion of the right of broadcasters to reject
advertising, see CBS v. Democratic National Committee,.
412 U.S. 94 (1973).

23. 390 N.I.2d at 757.

24. 6 Med.L.Rptr. at 1501.

25. See 6 Med.L.Rptr. 1521-23.

26. 6 Med.L.Rptr. at 1499..
4110'

27. See, fa; instance, Justice Potter Stewart's,admission that
he couldn't define obscenity, to which he added: "I know
it when i see it," in-Jacobellis v. Ohio, 378 U.S. 184
.(1964).

28. Metromedia v. City of San Diego, ? U.S. ? (1981)
(recent case: citation not yet available).

4

29. Buckley v. Valeo, 424 U.S: 1 (1976). ('

30. See footnote 26 in: First National Bank v. Bellotti, supra.

31. 6 Med.L.Rptr. at 1524.

32. Rochester Electric and Gas Co. v. Public'Service Commis -
sion, ? N.E.2d ? 1980).

fr

23
25


