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. clag rather than spend the [money raquirad to. aEET those
rights. -

of the natidn's wepknesses. They argue th ,
become a place where people seek retribution or pumﬂl-‘

ment 6f individuals ‘'who have camtnjtlad Wrongs — per- -

ceivedorreal. _
. Whatever the truth of the matter, it ::ammt be daned that

Americans have come to live by the. law. The number of - .
lawsults filed each year has risen steadily, clogging the

court system, and it.is now estimated that two-thirds of the

_ world’s lawyers practice in the United States.  °

The growth of the legal ipdustry is posing serfous prob-

. lems for journalists and others in the communication indus-
try. The number of times the media have been drawn into

the courts has-risen steadily, and the fees being paid for le-
y result is an
1 'umc:at.mn

increasing amount of self-censorship in the ce
iﬁdﬂstﬂ' )
‘The costs for media to defend themselves against hbal

privacy, and other lawsuits have grown algmficantly, as
" have the ¢osts for asserting First Amendment rights in the’
courts. Since the.1960s attorney costs have tripled and now
. .range fmmSEﬂ $200anhnur dapendmg on tha lncahty

- apmt in Amaﬁaa 'I‘hay hava insisted on uamg .courts to -
" press their own arguments and have accepted the legal pro-

fession as an answer to many of the industry’s problems,

-Not unly has the communication industry used lawyers for
f@reaantatmn but it has also begun aaamiilat.uég attorneys
into its ranks. The number of papers and broadcasting en-
terprises with permanent legal staffs is growirg, and these
attorneys have moved into the editorial dec:aioﬂ-makmg
process by checking articles and making dac?xamna on

'_ whether articles will be printed or not.

The problems of rising legal costs are aanuua
There is grnwmg a\ndmca that tha costs o ;hhgatxon are

* The Qﬂgimla Spirit Grows

7 o:auaing many puhuahara am:l broadea er! ato censor them— :
-, selves in order to avoid the financial barclamcauaad by law-

suits about content. There also is evideree that some media
acquiesce-to,actiong that trample privileges accorded by so-

Floyd Abrams, of the New York iaw firm Cahill,
serious freedom of the.press problerns. ...If things develop

. to the point where large jury verdicts or large aouﬁaa! fees -
on a yearly basis are the orm and not the exception, then I

don’t have any doubt that puhheatiana w;L[ be obligedto,
trim their sails. . . .The real danger is that the pubhc would

*never know,” he said,} o
* There is slgnificant evidente that Abrars’ warning is be-*' - -
cnrmng true and that newspapers, broadcasters, and news -

services are glving into pressures and demands regarding

* their content to avoid litigation and representation costs,

This self-censbrship obviously poses a danger to freedom’of 3

- ‘information because it deprives the public of information .

that might be necessary, useful or- enhghtardng to tham

The ht.igatign cost pressures on tha media hava been in-

. creasing, especially in'the past two decades.. When media-
. were challenged in the past, courts traditionally ruled in fa-
vor of the media, except in cases of gross misconduct or spe- A

cial circumstances regarding press rights. Usually the

- cases were ended quickly and'without large litigation costs.

‘At the same time, the number of lawsuits against the

" press was ralat:_waly low, as was the total number of law-
- suits filed in the country. Today, however, a litigious spirit
- has overcompe the nation, and the media have not escaped

itsresults. ~
The press has become a targat for a numbersof reasons.

« Observers point out that the pervasiveness of the media,
- changes in the newsworthiness of institutions and individu-
- als, and changes in the style and types of - ‘reporting have’

brought information forward that might not have been dis-
seminated in years past. As a result, the number of people
that have been. the subject. of media attention has grown,
and the number of people who feel they have been treated
upaatxafac‘tonly has increased.

£y

Summﬁry.

: Ruamg htxg ation caata aaused by lawsuits agamat tha medxa and by. madxa
. - efforts to defend their perceived First Amendment rights are posing a
. threat to press freedom. In an attempt to stave off the costs of litigation,,
the media resort to self-censorship. In addition, pressure groups and in-
dividuals wishing to control or influence content have used fear of litiga-
tion caats to their advantage and to the dlsadvantaga of the pubhc:
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, E)ne writer ﬁas painted out that “jaurnalists taday must be
\ more careful than exer with small details. The country is in
lit!gn)ua mood —

ere are not real gro
\hpel ‘victories by pla intiffs may have inereased the nunj-
ber of libel :suits" because, as some observers _believe,
high damagés awarded have been an incentive for many m—

‘dividuals to pursue a libel suit. :
\ The numbet. nf suits not Settled or ended é{ the courts be-
- \fore trial nas “also .intredsed. The deni of - summary

VB \
Ay

S~ cases are ultimately won after jury trials. It is asserted that
St dgfemiant.s in libel suits have their legal costs doubled if the

qgce Wgrren Burger has given plamt;ffs an edge m stav-
ff summary judgment motions.?

. ras;ulted in increased costs for media. “The Los Angeles

%’**Mand -several Ganneti papers; arnong others, -have
o . found themselves on trial in cases thought by their lawyers
. to be groundless,” it reported. “With attorneys’ fees averag-
ing $1,000 a day, publications are spending fortunes t6 battle
' suits that prewnously would have been dismissed. before tri-
al !‘4 =

tiating htlgatlon to press for rights in the courts. Part of the .
litigation is a response to challeriges of media actions by the
‘government, challenges that rarely occurred before recent
* decades. Other litigation occurs .because of media chal-

. lenges of actions by government, an outgrowth of the adveré )

sary role that the media have adopted now as never before.”
During the Pentagon Papers litigation, for 111*:1tfam‘;eii 'the

$300,000 in legal fees to Fight the prior restraint effo;(s of the
gavernmant and to prepare a defense in’ case critninal in-~

dictments were handed down against the papers or their ,

journalists. :
. The attempts of the newspapers. to: pu' ":41 the fF’entagcm
- study represented a different kind of journalism th 'n had
’beenecarﬂed out by newspapers prevlously/‘and new.
_pers_paid the cost of pursuing the right\ta carry on
‘of journalism. Some of the legal césts paid by media thd
however, make the amount paid by trhe Titm:s and the Pnst
appear small. SN

;jf‘ '

: Lit,igatiqq Costs Eise }
The costs for communication organizations to defend libel
suits and threats of libel suits have risen to the point that
- many news organizations Have beglm settling tases out 'of
. court to avoid more espenSwe ‘defenses and the possiblity of
large jury verdicts. They;lave. also hegun to alter content to
*avoid litigation, even whEn the content it} sccurate and in

the public interest” ,
, Recent press skm;’ushes with the CGﬂfl‘WEI‘Slal rehablhta-
R tion organization Synanon underscoré the fears of lltlgdtlﬂn
* costs.
o " The San F‘ranciscu Examiuer fm;*.mﬂani:e, sought to re-
v« duceits pﬂtentla costs by settling a'$32 million 1 lit fo

“ $600,000 and then seftling a second, suit for alleged damages
' QGSynanon during the first suit b}f rying $2 million more.
The Natmnal News Comu:ﬂ recently turned its attentmn to

verybody sues these days, and even if, .

. \judgments in- prgtnal Hearings has forced the media to
spenq ‘more money -on defenses, even though many of “the -

_matter is not ended with a summary judgrnent and a foot- S
ncte to’ Hntchinson v. Proxmire by Supreme Court Chief -

. Dne pubhv:atmn has noted that the fmmote very qu;c:l;lyf.

The communication mdustry adds to 1ts lega‘h:asts by ini-

New York Times and Washington Post together paid Hearly -

L] : | B
Synanon activlti&é after United Pr SsIntermtlnnéI fﬂed ay "
.- complaint against-the grmIp The complaint Fose otg of ope . ™
“ganized efforts by Synanon f0-threaten news organizations o
.with libel suits beginnjng in ﬂc}aber 1978, the satne montha ™ * .
Los Angeles attorney, was- biften by:a;rattiesnake plaéed in 7
. his mailbox by Synanon members. .
During the Synanen ‘‘rétraction prﬂjgct " the: gmqp sent
out nearly 1,000 letters dananding mrrectibns and retrsf:-, i
tions of nearly every" stury carried about the gmup to. news -
. services, publishers, and broadcasters operating or chslri
buting news within. Caljfamia. The largest single ptimber of
letters. was sent in May 1979, the month after t weekly -
- Point Reyes (Calif.) Light won t.h&Pulif.zer P‘n:e fgr its covﬁ L
" erage of the organization. - - \ .
The Synanon letters citedﬁecﬂon 48q of the Caﬁfmma Cw-
. il Code and demanded retractions-or: currectuqs The sec- ]
. tion was urlgmally designed to give publishers and broad-. . .
-casters the option’o ,ntmg ,i'rrecnons as evid 'm:e mey
‘had good faith in p gt
suit bepursued.” . ' -
Although Synanon dEf ed: usmg the letters as threats or’ .
harassment; & 13 and’ publisherg accepted them a8 "%
threats Dr;sat , f for the negahve eoverage the. group . -

vl 1e, H. L Stevensnn ‘that some UPI SUIEEX'IEF
Ers had hﬂnared Synanon srequests: -
two small publishers carried wholly mappm—
pﬁate apafr es’ or ‘corrections’ or reprinted Synanon's
“statements out of a misguided sense of ‘equal time.’ Inevi-
‘tably, too, many - -editors began to refrain from using any
wire stories about Synanun out of a fear of litigation or a be-
11 that ‘it just wasn't worth risking a lawsuit,’ "’ he wrote.5,
ut Sanford only reported a small portion of thE pmblem
It was much more extensive.
-+ A small California news.service drew Synanon’ s mterest
f8F carrying a column about a Superior Court hearing in-
" - olving the group. Although the rehabilitation group did not
« “ challenge the accuracy of the’ report, they argued that it was
« . slibelous because it portrayed them in a poor light. Synanon
demanded retractions by each of Capital News Service's
subscribers that carried the column, and from the riews
service itself. ‘

‘A California jnurnahsm revlew noted, ““The news service =~
originally intended to stand by its columnist but decided to
-avoid a protracted and expensive legal battle after its sub-.
scribers, mostly small publications, refused to Suppurt the’
efforts financially. ‘Papers did not stand up to ,"-said
Bob Davidson, CNS Sacramento bureau chief.”’6 &

Fred Kline, owner and editor of the newsService later tuld
the National News Council that about a quarter of his sub-
scribers refused to ‘publish any stories about Synanon after *
the incident. ‘‘They dap't afford lawsuits. Their liability in-
surance for the most part calls for them ‘to pay the first
$7,500, and that’s a lot of money for a small paper.”’?

J. Hart Clinton, publisher of the 45,000 comibined-circula- »
tion San Mateo Times and News eader told.the news coun-
cil that he had twice run retractions mvolvmg Syananon sth- .
ries, and.-was trying to avoid any further involvement with

/.
e

any more material on Synarion unless it is extremely impor-
tant, and we know it is accurate I don't want tn be ha-
rassed "hesaid? . .
The, National News Couneil ccmcluded its report on the -
problem by -indicating Synanon was within the law vhen it”

- "y ‘¢7 ) : . : ’4 !
R . - . .

}jthe group. “I have instructed my newsroom not to pubhsh



At i clear ,hqt .Synam 15 using’;a lew peesumehly
sed to pmteﬂ rs an broédeasters .88 & weap-
( pr p silence about Synen(in and its™
:.effairs," the co council said. 1] :ig also clear that; as a result of
'the legal harassment, many editors and news directors, és-
' pecially. those assue:eted with smiall'news orgenizatmns of

eeatmg news they deerri legitimate affectmg Synanon.”? -

--ing dptothe pressure.

+limited resources, are réfraining from publishing or broad-" _

~The council could not, however. offer any solutibn to the
pmblem except to urge the medla to be enurageuus in'stand-

-~ ting wjth attorneys about.the Synanon retraction requestsis

=) .. The amount of money spent by news orgamzetmns eonsul—
}
§

unclear, but if the 1,000 1étters sent by Synanon resulted i in

~ .+ only one hout.of Eehsuletmn with counsel eaeh a eanserv.e—

"V i tiveestimate of $100 000 can be made.

v 7 That figure, however, in no way eempares to the $1. erul-r .'

1"+ lion Time, Inc. spent fightmg a Synanon lawsuit over a 1977
" article; The suit; ended 'in 1980 when Syananon requested
‘; that:it be chsmssed byt Tme filed a motion seeking recov-

 deterrent to future suits of this kind,”’1® While some who
S would pressure the media may reconsider if the motion i
e_' .,I granted, few_media have the financial strength to sustain

" the high ht.lgatlen costs that Time hag borne in the process,

-Defense costs of libel suits mvolvmg other parties have.

)

+ ery-of its itigagion Gosts. Time told the National ‘News Coun-
cil that its attempt to recover the costs “could be a healthy

! ‘alse resulted in high expenditures. Litigation costs of nearly
. $100,000 . were' recently’ encountered by Palm Beath, Fla.,

and. Baton Rouge, La., newspapers when they lost and ap-
pealed sizable libel cases. Although both won their cases on
* appeal, they still had to bear the costs of their defenses. -

_— ’ ~Jim Hughes, executive editor of the 116,000 combined-cir- :

* culation Morning Advdcate and State Times in Baton
: Reuge ‘adiits the cost of hhgetmn now enters editorial de-
T - cisions at his paper. *I have to ask myself sometimes, 15
" this story werth $30,000 in attorney’s fees?"11
. Another example of how litigation costs can be financially
7 dameging involves a pending suit by consumerist Ralph
# + .. Nader against syndicated columnist Ralph de Toledano. In
\ﬂ -:a column carried by Copley News Service, de. Toledano,
: . neted that ffader had Jmned forces wih Sen. Abraliam Ribi-
' ight nuclear power. De Toledano reported that the
'two' had previously been adversaries and that Ribicoff had
devoted 250 columns of the Congressional Record to demon-
strate that Nader *‘falsified and distorted evndenee to make
. "his case against (the Corvair).”'12
".The million dollar libel suit was filed against de Toledano,

‘; and the news service in 1975, and de Toledano has been try--

mg unsuccessfully to get it thrown out of court since that
- time. Although many attorneys acquainted with thé suit be-
lieve Nader cannot win the case, it has been lingering in the
coh «cburts for five years and has cost the columnist $25,000 of his

i “own money so far.
'~/ Nat Hentoff reports that de Toledano “has been living on
sevmgs fnr the past three years, and calculates that he may

have to go'on welfare in twe more years'’ as a result.of the ‘

Sult 13
More uﬁportantly, eays Hentoff de Tuledem) has been

gagged because of the lawsuit. He has “Jost part of his right

to free Expréssmn — at least until the case is over. When, in -

-one column & while ago, de Toledano sirhply quoted Nader

" = - without shy comment at ail — that cglm'rm was killed by

his syndicate.'. . .There's nethmg like a ndmg libel suit to

freeze speech,” says Hentoff. 14
“A small pubheetwn can be bled uut of existence by a li-
bel suit; and an eesennally freelance journalist, as de Tole-

R I

"= A’libel suit brdught against the San Franei' 0 Examiner

e
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dano has most unwﬂlingl& demonstreted can lose just ebeutn“ o
everything he — and his family — - have, » Hentof warns. 1

by two policemen and a prosecuting attorney also points oiit ;

the problem of litigation costs. The case involved a story al-

leging a police frame-up. egainst amennber of a youthgang.
The story was written by Lowell Bergman, a freelance re-;

* porter, and Raul Ramirez,a member of the Exﬂ@ner staff,

When the suit was filed, the Examlner chose to cut its liti-
- gation costs by refusing to defend Bergnan and blaming the .
alleged libel on hifn. As a result Ramiréz joined Bérgmanin _ ° E
seeking separate counsel because hé felt the paper was nul: T
*-looking after his interestseither,. .
A _defense . committee, cofmposed of sympath btic col-.
leagues, raised $20,000 to help pay the reporters’ lagal bills
. for the 1979 trial. A finding agginst the reporters in that trial _
*is now being appealed, and. their costs will rise accordingly, -
agwill'costs for g ¢ Exanilrier, which also lost ts case) ' D
John K. Zollinger, publisher of the 10,000-circulation Gal- -

* lup.(N.M.). Independent, points opt the extent of lit ation - ‘

costs for papers such as his. ‘“‘We're spending ‘almo.
pereent ‘of our net profit on legal. It's no jeke anyme- -
re. . .youwinand you stillpay.”6

In addition to the' litigation costs paseel by libel, pri privacy |
ergd other suits, the media face significant costs. when 18y -
attempt to defend press rights and pri\nleges that they feel

\ .

" have been trampled.

“The recent battle over the federal govemmeut 3 etterppt
to restrain publication of The Progressive magazine’s issue '\,
dealing with the H-bomb and how it worlgs struek a semus NS
blow to the publication’s finances. e
. The Progressive, a 40,000-circulation magaane that has b
been leemg about 5100 DDD a year, spent neeﬂy 5250 000 de- |

supporters have been tlj'mg tt} raise the funds to cover.the .

* defense costs ard so far have managed to"pay all but $66,000°

“of the expenses because of contributions from sumenhers \ \

and organizations interested in the case. . v
“Our lawyers said at the outset this was likely to be a pro-

« tracted and horrendously expensive case that could jeopar-

dize the survival of the magazine,’" says editor Erwin Knoll,
-“But we knew we would go,ahead with the case because
that's the way Progressive has always operated.”? A
The 35,000-circulation Otegon Magazine also incurred le-
galwosts when the Central Intelhgenee Agency recently at-
tempted to block publication of portions of a humorous arti-
cle, I Was Idi Amin's. Basketbeu C}zer." by Jay Mullen, a_

fen‘ner CIA agent..
““We were taken aback when the CIA got mvelved beeauee
+ there was nothing in the grticle that could be remotely con-

sidered dargemus‘ to semmty," says aesoe;ete publlsher
Richard Weisberg.18

The article: was routinely submitted to the‘ﬂIA by Mul-
len — as directed by a secrecy agreement he had sigried —
“and the agency demanded that portions of the article be de-
leted for security reasons. Finally , after unsuccessful nego-
tiations with the CIA, the megezme instityted and lost ef- - |
forts to gain-a court ordér restraining the intelligence
agency from interfering with publication of the article,

“That cost us between $3,000 and $4,000 in' légal fees,”.
Weisberg says, “‘and qur attorneys warned us that if we pur-

* sued a full case against the CIA it could cost-at least

$40,000.”"19 Finally, the magazine defied the’ agency’s de-
mands and publmhed the storyawithout epproval although it.



" it delete Somme material itsélf, : .
- - Although prior restraint cases are not .reqllﬁ'llf they p@e :

i signiﬂ(ant legal problems for, publications attempting to ex- -

- was also an expensive ’ctm‘y. i

.does not yet know \I
;mmgm

¥ - pose government activitia that oEﬁcials ould prefer notbe
~ revealed,, . f

Many. ‘thousands. of dollars havé alsp been’ spent on legal

| defenses of reporters jailed for refusmg to reveal sourceés :

and for media efforts to ensure access to the natiori’s courts.
The 1976 Supreme Court ruling against. gag orders in- Ne-:

.braska Press Association v. Shmrl cr.ét t.he assm:ianun \

about $100,000
The recent Supre.me Court ruh

which pm'sued the case
der trial in which

lisher J, Steward |

s cert ,l thgught about the cost, and we ,,ussed it
with our Richmond counsel” before pursuing the se, Bry-
an admits. But the cost was not the foremcat t:nncern in
making the decision, he says.? -

Even so0; Bryan believes few newspapers muld take on
such a case. “I don’t think there are many newspaper tom-
panies who could afford this kindf case. Eyen daily news-
papers beween 20,000 aﬁd 25,000 r:m:ulst; | couldn't -posi-
bly afford it.””2l g

Richmond Newspapers pursued the case mthaut finanmal
assistance from’ other organizations, but Bryan said the

- firmdid not pursue the case for the notoriety.

“We are not intérested in being known as a leader in free
press battles,” he said, '‘Our paper has been well regarded

* for some time so we didn’t pursue the case for that reason.

:We took it because it presented 1t5elf and was woﬂh fight-

mg !lg .
. Other kinds of legal preszures are also mcfessmg liti-
gatmn costs for media.

In Hollywood two types of smts agamst ﬁhn prnducers
‘and networks are-becoming common, The first asserts that

" an idea for a prodyction was stélen from an individual, and
. the second contends a production was defamatory to the

 dicts.

plaintiff. “Filing lawsuits seems to be as popular a pEStm’lE
in filmdom as playing tennis,’’ says one observer.Z
Those kinds of suits are obviously unpopular with the me- -

‘dia, which must defend against them because even the sim-

plest case may cause legal fees of $10,000, and a case that is
appealed or otherwise prolonged may cost $50,000 or more.
As a result many firms are attempting to, “r:ay off” plam—
tiffs whether or not their claims are valid. ,
Those settlements may reduce costs dn t_he mdxvldual

' cases, but some observers believe they aqtually increase lit-
-igation costs because they may b€ encouraging people to file

suits in hoges of recelvmg settlernents rather than ]ury ver-
Challenges to broadeast licenses and the fllmg of com-
plaints with the Federal Communication Commission by
‘pressure groups have. also cost bmadcasters sxgmfmant

. amounts in legal fees.
. With Washington lawyers cnstmg $150 $200 an huur, even -

*the simplest challenge requiring” representation before the
FGC can cost a broadcaster $50,000 = $100,000.

~ Few brpadcast license challenges have proved successful, -
S0 most pressure groups are now exerting pressure on

broadcast sponsors, but many license challenges are being

- e

[ . . ‘ ‘% 0

" agreeinig to meet some of the

"~ owners, One observer has noted that even large companies

made to Iarée anges in station policy rather. than to én (8
the licensee viit.of the business, Bfoadcasters; who mi
Ese fees to defend against the’ challenges, are
with hg:chgllengérs‘ legal costs when thie

sgreeme’ hatha h the challenge. - ' v
Fhe own EFM-EM in Q;icago, ,ﬁance, settled
a challenge. by the Citizens Gommitteé Seve WEFM - by

oup’s demands and to pa: i
- §60,000 in legal bills incurred during'the group's effortst ~ - .-
stopaformat change from cgsicaltopopujar musiée. S
: When two coimpanies competed for a new radio station in - ,
Flmt Mich., they entered an’agreement acceptsble to'the -
FCC that- allowed Flint Metro Mass Meédia, Inc., the ulti-
- mate.winner of the license, to reimburse Flint Fa:rﬁly Ra-
dio, gn: 550,000 in, exchange fur withd::awmg its Eppllcaqg v
, tion® - bl
Such cases are riot mlcommun and 1tis not surprismg that .. " "
broadcaster$ attempt to settle disputes at a relatively early

. 'stage by offering to pay challengers’ legal fees as part of a .

deal. Should no settlements be-reached and the case become
- a lepgthy. battle involving multiple hearings before.the FCC. .
and court appeals, the lihgatian costs tu the statl}m ‘could
rise above §1 million. . .
The profits that are lost by bmadcasters publ;shers and . %
other media firms to legal costs are a real concérn to their -

able.to bear the legal costs are worried because manyare ;. 0
owned by corporations interested in pmfits, stm’.‘khnlder (R
eammgs and Wall Sﬁ'eet performance % R \, Co
%Ry

The result af nsmg lmgatmn costs has been clearly ‘seen
by observers of the communication industry. Self-
censnrslnp to avoid litigation seems to have become the
norm, and stories likely to produce high legal costs aren'ti, , .
bemg reported or are being modified and cleared mth me- % B
dia lawyers, . i

Richard Schmidt, general counsel of the American Socie-
ty of Newspaper. Editors, noted in 1976 that “a subtle but
- pervasive attitude of self-censorship motivated by fear of Ii-
bel suits has developed among publishers.”

“I can judge by the calls that come into.my office that
“ many newspaper editors and publishers are just not running
as freely as they did,” he said (St. Lﬂuis Pnst-mspatch 10-
13-76). -

Schmidt still believes that ﬂle litigious Ehmate is ms}ung .
some publishers exercise self-censorship. *Self-censorship =
is rather prevalent, but it can’t be proved with empirical ev-
idence. It’s something publishers don’t like to talk about, but
I hear about it in cunversatxors atfmeetmgs and mnferences
allthe time.””% o

UPI attorney Bruce Sanford, a fom‘ggr Wall Street Jnumal' '
reporter, observed this year, “There's a lot of self-
censorship by editors unwilling.to rock the boat. They fear

Self-(;‘ensnrshjp in Media

. the heavy court costs that could tome from a tough mvestx-

gative article.?8 =

The msgazme New Jersey Mnntlﬂy has been engaged in .
such an expensive legal battle since it published an article .
criticizing the awarding of a gambling license to Resorts In- :
ternational. Ac:curdmg to magazine officials, 10 percent of
the editorial budget is now being spent on legal fees.
- “If these suits keep up, advocacy journalism of a  any k,md .
- will be dead,” says editor Chris Leach,”2.

Attorney Sanford says it-is difficult to prove that ethtars
and publishers are intimidated, but he believes many sto-
‘rieg are not being pursued because of possible litigation
msts “*Someone wﬂl say, ‘Let’s not explore that hornet's

-~ -



o lutmns to some of the problems. -

creased expenses of legal defenses because their econom

are usually strained paying the costs of newsgathering, os.'
duction and distribution. The threat of a suit or the possnbh—f

" ty.that they may have to defend their rights are enough to .
make them back away from’ any story or aﬂtmn that may be
scontestable. PR

The same is true of producers of non-news materials in '

‘the media. “Because of fear of litigation, writers and pro-
- ducers may end up stifling their créativity. It will be terri-

ble when lawyers becomie the arbiters of what is to be the
content of television programs and movies,”” one ubsen'er'-

has noted.

. Avoiding litigation by self-’a‘;'ens&rs}up adds a raw econom-

ic factor to an industry that has claimed to be gmded by the
interests of society and ethical principles. -

It.is an unfortunate reality that there can be no appeal ‘

fmm this kind of censm's}np because it is instituted by the
media themselves and is usually unseen End undetected by
their audiences, S .

_The Trend Will Continue v
" “The problem of thlgatin;i ‘costs and the growing’ costs of
defending press freedoms will’ undnubtedly exist as long as

the litigious spirit remains alive in the United States. In the o

meantime, defense costs can only be expected to nse and
more self-censorship seems inevitable.

—.--'“As legal costs go up and legal comphcatmrg _grow ever
" more ramiferous and Byzantine, publishers may increasing-

_ly try to avoid those types of d;ffmﬂhes " warns Progres-
-give’s Erwin Knoll. ¥ L

- Efforts to increase the number of summ:gry judgments in '

lawsuits against the media may be helpf ul; as well as efforts

* to seek non-judicial mediation of conflic

Editor and Publisher has. suggested that ‘ewspapers and

]oumaljsn organﬁatmns may have to seek I 'lslatwe relief -

the meamng of u]e First Amendment " the rnag‘ ane 5 edg :

tors salcl L

ewapﬂper or mmll radiu station may decide to steer
» . clear' of news prone to generate. hﬁgatmn costs gf seart;h* K

| warrants. Thatischilling."® "
. Small news organizations mﬂergts:ﬁably fear the An--

or legislative so- 7

“Samewherg down the. line. there wiu be a rev
whole terrible costs of litigation in all fields,” }

discovery proceedings and may e::plnr%the pogsibility of as-
sessing fees and costs to lasing pﬂﬂies m law mfs \Schmidt
-.says3t - .

. Some @bservers believe cham ownersmp and large media

~.corporations may be helpful because their size gives the

sn'engﬂl needed to_withstand. the pressures of litigation

ﬁ'-al or influence media content.
: lsmg‘popularity libel and

. About:half of the 1,750 daily papers and 425 weekly papers
in the United States now:carry libel insurance, but deduct-
ibles of i up fo $25,000 can pose problems because some cases
-dige settled or ended at costs below that deductiblé level

. Kansas City Employers Reinsurance Corp., which e]auﬁs £

* to insure more media clients than any other company,. says

bel insurance is ggmmg popuilarity and. that the number uf
its policieshastripled in recent years. - ... .-

The ipterest in libel insurance has also brought about the

Etsbhslﬁnent of First Amendment insuranice, which aidsin

pursuifig or defending cases jnvolving Flrst A:nendment is-

_ sues. About-300 cempanies, mostly daily newspapers, havé

purchas&d pohpxes from the Mutual Insurance Company i in

* coveragesranging from $100,000 to $1 million.

v 4}t will'allow smallef paperssto be able to pmﬁué freedom

. of the press cases'when there was no charice that they coiild

do it before,” sdys . J Steward Bryan ﬁI of’R;chmend News=

papers.¥
Some obsewers, howevet‘ are not S0 optlrmstlc They be—

lieve both1ibél and Fiest Amenmnent insurance policies are”~ .

not the answer for small media organizations because they

- expect a rising number of claims will increase the costs of

insurance premiums in the years té come, and small media

", organizations cannot «— or will not — afford the casts of tov-

Il

erage.
. Despite the effm}s bemgmsde or suggestedtﬁ combat liti- -
: gatmn costs and the resulting self-censorship,’the. future of
attomeys in the communication industry looks:promising.
Owners and managers seem committed to seeking legal re-"

‘lief from problems in the media and-are beginning to fund

organizations that will pursue legal cages on the;r\behalf
The increasing development of calfle; satelli
new mformatmn dehvery systems i is alsa expected t9 m

" .ences and prngarnn‘un ' increase, the pew media can ex-

pect to face libel, priYacy and other suits, as well as
challenges citing Fét \d anti-tryst regtﬂat;mns

In addition, the ‘media seem. content to use attorneysin a
variety of capacities within the industry itself-and seem to
have fallen victim to the old Mekican n‘:ﬁrse, “May your life

. ‘be filled with lawyers.”

Self-censorship and EQCILIIESEEDCE tO some First Amend-.
ment challenges will probably remain the norm, particular-

. -ly in small media organizations, despite.efforts of media
»lawyers to battle those threats, If larger, more financially

4 secure media provide ESSISCEF]C fhraughout the mdusti‘y.
7

6

_ éays Those -
- ‘efforts are likely to bring about. limitstmns on the scope of

s and threats of litigation posed by those wishmg to con-

o ] be irst Amench‘ﬂent uuu:— :
ance pc{.l e3 may also help some media. -

4
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~ithat trend may dec:line blit imljeatjuns are ihat it wﬂl r:on-
tinue for some time. e

- But depepdence on th&»legal profession is viewed as an un-
heglthy trend by:
excursions of medi¥ into courtrodms may lead to a loss oﬂ
public esteem for the inedia because the public may come to.

* view the media as radicals or ungracious misanthropes. It is

" also suggested that continually entering the courts provides
* opportunities for rulings unfavorable to the press. - - -
-Some journalists have heightened the problem by Becom-’

- -ing “‘First Amendment junkies,” who react by seeking legal

relief whéneyer they feel press rights have been infringed,
. says Don Reubens, an attorney who has represented the Chi-

cago Tribune; the New York Daily News, and Timeg Ir¢. .

Reubers l:eceatly wamed journalists atténdmg a Nurthern " seem dmected at ﬂmse gnals .
C . . . . . L i DS O
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oime observers. Some fear the Cﬂntmusl
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