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/ L. . INTRODUCTION . _ ’ ,
I] .: . . . . ) ' .. -
; Inherent in the implementation of P, L. 94-142 the Education for Al Handi-
capped Children Act of 1975;.1s the»provision for a "free appropriate public
1
- ed#Lation" (20 uss.C. 1411 3612(2)(3)), to meet the unique educational needa of

each handitapped child. Procedural aafeguards were mandated in the Act to insure

Al *

tﬁat the f!ghta of the handicapped child and the child‘a parents were protected in

the identification, evaiuatioh and placement procesaea apecified by P.L. 94w142

and P.L. 93-380 (The Education Amendments of 1974)./ The individualized educa-

tion progrem (IEP) became the,conduit by which apecial_education aervicea and any

related aervicea needed by the handicapped child to ben;rit from specialfeduca— "ﬂ-
: tion instruction} were provided by the school syatem.- The degtee of "appropriate—

nesa" waa to be determined by the IEP, as well as the least resgtrictive environ- _
ment (LRE) .in which.to provide the education., Thia ayatem of educational.and
.procedural safeguards promulgated by P.L. 94-142 is currently being inatituted
tn school syatems.acrosa the Country a8 local and atate education agenciea imple-
ment apecial education programa and servicea for achool chiidren aged 5-17, aa
‘aet forth in the(lau and in regulationa. | 7 ’ - ‘

R For the handicapped atudent who comesa ungér the jurisdiction and purview of
the Juvenile-Juatice Syatem, there exiats a dual system or procedural aafeguards.
The educational proﬁectiona of P.L. 94-1&2 nay be suspended before, duringz and,
for many handicapped atudents, even arter”the adjudicagion hearing: The struc-
ture and_rozmalitiea of «the Juvenile.Juathe éyatem are designed to protect the
atatug of the juvehile during the court«proceedings and to divert as many caaea
" a8 posaible from formal adjudication to probationary atatua’ or to reaidential

-

treatment centera. Recent studiea (Spith 1978; ACLD, 1979) have shown that the

nature and/or antisocial behaviors of handicapped youthQMEke them, aa a8 group,

more vulnerable to formal adjudication than other clasaea of youth who commit
- ~, . . .
: aimilaf delinquentlor status offenses. . . LT s - ‘e

A
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. Handicapped youth whoibecome delinquent, often’ have experienced school Hr
A 4%
academic failure (Glueck and.Glueck 1950; Burke and Simons,1978 Murray, 1976, >

U‘ﬁ.

Toby and ;Obxp 1962 Clarizio and McCoy, 1970* as cited in Smith, 1978) .and have

alao exhibited behavioral problems that have reaufted in school truancy and
e ,‘ L

difficult family relations. *Phe documentation of these antisocial behaviors by *
[Rd d'-‘

the public schools and other public,agencies involved with the handicapped youth °

often has fostered jurisdictional problems on the part of theSe agencies when the

L]

handicapped youth comes before the juvenile court, This jurisdictional problem

may only surface when the policies and pE%cedures of the agencies involved with

the handicapped youth are not clearly delineated with respect to responsibility
and lines of authority. The educational program emphasis of each PuBlic_agency

charged with providisg services to handicapped youth will neceasarily reflect the
L “_ .

specific legislative mandate established for taﬂt agency.

_,/’" Policy agreements between .public agencies charged with providing services to

handicapped youth who commit a delinquent or status offense, can begin to lessen
jurisdictional problem areas and help to maintain the necegsary apecial eduta-
_tional services. This paper ouelineg the a;egs of policy convergence between

‘agencies providing services to adjudicated handicapped youth and offers speciflc —_

- -
.

policy qptions to help facilitate the interagency agreements necessary to' carry

out the mandated of P«L 94~142 and §504 vith regspect to the education of handi-

. ' . . I R
capped children and youth, . T‘\\ ) s -

r

Identificgtion of Specific Policy Iasues and Eatablishing a Methodologx

In analyzing the basic policy isauea inherent in the provision of special

-

education and related aerviceas to adjudicated handicapped youth, the purpose of

thia paper is to identify specific points of convergence when the state educar

tion agency and the juvenile corrections agency have c¢onflicting interests for

,the education and/or rehahilitation of handicapped youth@ The problem centers




’ ‘ ‘

on, the regulatory and sEatutBry duties of both agencfﬁs and the imposed autéﬁomy
. et .- ‘ " o

I

of these "systems. Each system way provide for th; healtl, safety, protection from

-

harm dnd either education or rehabilitdtion of the children and youth entrusted

to their care. The policy conflicts in the systems arise Irom different legis-

lative mandates specifying primary -duties and goals, with respect to either edu-
. 4

4
-

cation’ or rehabilitation. ) L

The State Education Agency (SEA) is charged with provfding free public educa-
b . - - -

tiof to all the citizens of that state of school age. Recent federal laws (P.L.

® v 4 4
94-142 and 8504 of P.L. 93-112) also charge the states to provide appropriate

special education and related services for all identified handicapped children of

school age, at no cost te their parents or guardians (8121a,300 et.seq.). More-
. Fl M 4
over, the State Education Agéncy (SEA) 1is given sole state agency responsibility

(8121a.600 ef.seq.) to see that the mandates of P.L. 94-142 are cafried out for

- . R -

all handicapped“;outhnplaced in ;rivatq or Sﬁﬁer ététe agency run institutions.
" The state correctional agency.uﬁder the Juvenile Justice'Sysféa“is charg;d_
with ::perating facilities to house, detain, rehabilitate or otherwise correct the
antisocial behaviors that precipitated the o¢currence of an act, 5; a juvenile,’
that is.considered an offense by the coyﬁunity or society (GAQ Report #‘GGD-?6-9Z,
1977). ) The correctlons a%ncy is not/ primarily cF'narged with the education of
those youths confined to its custody.. Most state compulsory schoel attendance
laws are binding on correctional facilities, as well as schgol systems. The

- ‘

problem is fu:ther compounded wﬁgn a handicapped youth is placed in a correctional

facility by the juvenile court. The handicapped youth, by virtue of the adjudi-%

. cation process, becomes a responsibility of the state, subject to the jJurisdication

of the judiciary system. Since the education of the adjudicated handicapped youth
is .8till the mandated responsibility of the State Education Agency (SEA), this
area of overlapp%pg responsibilities is a key point of convergénce where policy

/
decisions are heeded and necessary.
. S
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'Policy agreements need to be implemented by both the school and the court
.at eritical decision points in the trapsition from school environment to cor-
gt .
rectiqnal fadility. At each point of penetratign into the juvenile justice

system, a policy decision between .schopl and court pay be needed to protect the-

_i: ptocedural and educational righgs of the handicapped youth. The procedural ,
safeguards mandated by P.L. 94~142 and P. L. 93—380 relative to the provision of
a aurrogate parent to act for the handicapped adjudicated youth in edueational
matters needs to be explored in light of,state limited guardianahip laws reg-
ulatiné tﬁe’state[s right to impose guardianspip. Also, the educational safe-
guards mandéfed by the individualized education progran "(IEP) may be used to

. help provide the most sppropriaﬁe "placement" within the confines of the juven<
'ile dorrectional system for the hfndicapped offender, if policy statements are

in effect between the SEA and the Department of CorrecuionsT__;'“_ -

"The primary intent of thia policy options paper is to e#plore, analyze *‘

~

-

and. present the basic policy.issues regarding the provision of appropriate.special‘.
education programs for idertified handicapped adjudicated youth_in the fqgm of )
policy option statements. Both the positive and negative aspects of each policy
option stateneni will be explored in light of iederal, state and local teguié:
tions affecting haudicapped youth. A policy base will be established that will
help tohaddreas the isaues'developed thspughoqt,thie paper”that impact on programs
and services for haudicapped adjudicated youth. Ty

The specific methodology to be employed 1a an analysia of Federal aad Constitu~

tionflaws impacting on handicapped youth, as well as relevant court cases and Judicial
_ oginions affecting the education and placement of handicapped youth. The FY 1979

' Antual Program Plans (for Special Education) for each gtate have been researthed

»

- for appropriate data, and a literature review has bedn conducted to reflegt cur-
‘ . . % .
rent thinking in the area of tandicapped adjudicated youth.

+ +

r s ) —.
\)‘ . . ’ " ,. . _z‘l- l 9 \




. Chapter I - ° ’ °
: * IDENTIFICATION AND EVALUATION OF THE POPULATION

. | \

Overview.of the Pobulstion . , . N

Reports of the educational characteristics of’adjudica;ed youth.as well as

K

more.recencly, the incidence of handicapping céndftions, have appeared at anl
s ' .

increasing rate over the past two decades. There exists sufficiedt statistical-

information ~ even if there are variances in the overall findings concerning

educational attainmqnf levels among-offenders - that clearly demonstrates a- -

.need for educational and vocational prdgramming for the of fender populat%pn.

According to recent statistics compiled by Meta Metrics, Inc., (1977) for HEW:
" @ There are approximately 250,000 inmates in U.S. corrections
facilities on a more or less permanent basis. Typically, the
inmate 1s young; male and has not comple&ed a.high school edu- .
cation. For Federal inmates the average grade completion was '
9.7 years and for state and local corrections facilities the
- average was lpwer (8.5). The average inmate functions two to
three grades below the ‘actual number of school vears completed.” * -
The majority ‘of inmates will stay in custody less than two
years, and 19 out of 20 of them will make an eventual return
t society.

s It has been estimated that up to 90% of the adult inmates of i
the penal ihstitutions are school drop-outs. The 1970 census
. indicated that possibly 23% of the adults of the general popu-
lation dropped out before high school graduation. For the
general population, the average completed grade level for .
adults was 12.1, while the figure was an average of 8.5 for
. adult inmates.

o Ina recen} study, conducted by LEAA, 1t was estimated that 34%
of the juvenile corrections population were functionaliy i1lit-
erate. (LEAA, #73-ED-99-0012, 1975).

&8 Although 1nt£lrigence£tests administered to federal inmates
revealed that 87% of them scored "average" or "above average",
- the’ fact 1s that. the majoritx_gf this population has neither
‘ the necessary soclal, educational nor vocational skills to
Yealize thelr potential. As & group, of fenders and ex-
offeriders are under educated, unemployed, and unemployable
. and represent a disproportionate margin, the lover economic
. levels and minority groups (p va2y, .
o
P The most prevalent conditions gtudied have been mental retardation and
> I3 »
learning disabilitiéb The research efforts for the most part suffered from
- .- ./ -5 . -
~5- : . .

. . IO . ")‘ -._ e
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. population than in the general popuiation. .

youths with dearnirg disabilities are more

. " . i e

- ¢ . »

R
. . . j . , . '»- ' \
sample, definition, and sophistication factors; however, some general conclusions

have emerged. Most studies have found an unusually high prevalence of mental

: retardation (12% - 15%) as compared. to ‘the general population (2% - 3%) (Smith,

1978). Secondly, efforts to identify the number of adjﬁdlcated youth who ‘have

1earning disabilities’ have reported'incidence figures ranginghfrom 3% to 50%

.of the population depending on criteria. (See Appefdix A). _Begardless of the

actuab figures, there 1s sufficient evidence to warrant the suspicion tﬁat the

x

incidence of learning disabilities occurs at a higher rate-in the adjudicated

-~

L v
Iin z:;?pt years, a number of soclal sclentists, judges and educators have
v ‘l’ M X

‘observéd at many juvenile delinquent; have learning problems. Some have sug-
" [

. » )
gested that childrsn with learning disabilities are especlally likely to engage
. v ' Lo )
in delinquent behavior and, as a result, get\into trouble with the law.

In order to find out if learning disabilities lead to ju@enile.delinquency,'

the Office of Juvenile Justice and Delinquency Prevention (0JJDP), an agency of

the U.S. Department of’ Jystice, funded the Association for Children with Learning

L]

Disabilities to conduct a special program of instruction to help juvenile delin-

quents who have learning disabilities, The agency alsoc funded the National Center

for Stadé Courts, located in Williamsburg, Virginia, to evaluate the instructional
program and to try to determine the hature’of the relationship between learning

b . '
disabilities and juvenile delinquency. This educational and research program 1is

being cdnducted in Baltdmore, Maryland; Indianapolis, Indiana;“and'Phoenix,
{ v . . .

# . - : N

Arizona. . . \

P -

* The results of the.first phase of the sty howed that, on_the averaga;‘

ely to be found delinqtent oy a
juvenile court than youths without learhinf disabillities. While 32% of the °*

Juvenile delinquents were found to have learning disabilities, only 16% of the

nondelinquent publit'schbol.children were found to have learning disabilities.

’ +

) (‘. : R -6~ 1_1
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- However, the researchers found that lea¥ning disabled children do not

engage in more delinquent behavior than)children who do nbt have learning dis- ‘

- -

al;ilities. That 1s, while children 'with_ learning disabilities are more l'i.kely -
to be f‘ound delinquent‘: by a copr:t, they commit the same ‘amount of deli:nquent '
acts as non-learning disabled Yotyng:sters This means that the. juvenile Justice
syatem, including perhaps the police, “the prosecutors, and the courts, may be

treating learning disabled youngsters differently than children who do not have
»

learning disabilities, even though they have behaved the same. The researchers

* »

.are now investigating why this might be happening (ACLD, 1979) ’ \‘{
’ The General Accounting Office (GAO) in 1976-77 undertook a study of lhe R

-extent of learning problems among-institutionalized-juvenile delinquents in
. , ; . . ,

f

Connecricuclépd Virginia, and described the theh current efforts to the public
. . ‘

- r ' ‘
schools and /the correctional facilities in dealing with such problems. Th‘er GAO

. . .‘ - . , ’
reported the need for this review becausg of: * " ' _‘
= ‘ n > [y : r i} ¥
. 1) sig‘hificant increases in juvepile crime; TS

2) growing evidence indicating a correlation betwéen children with
5 \ "
learning problems an% children damonstrating delinquent behavior .

-

" -patterns; and " . ) ‘
'3) eicpanding number of studies indicating that the public schools

. i ¥ ) v
can have & measurable effect on reducing juvenile'crime.
R L - ® r‘i'

Overall, the results of the GAO's (1977) testing/incidénce studfes in Con~
- . necticut and Virginia substantiate gimilar studies conducted in other ‘states
which.also shawed considerable academic underachievemengTHﬁﬁ%heir delinquent

populations. . . . ‘*5'
For example: ‘ moor T L
’ . . - -
--p0 percent of the adjudicated delinquents tested in a study. con- .
ducted by the State of Colorado's Divisien of Youth Services were ,
diagnosed ag having learnipg problems. .

-~30 percent of the girls fegted-:l.n a Tennessee State rEEormatory
were 2 to 7 Jears below their grade in reading.
- ._7- . i » " . . : r

\)4 ]
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’ --?0 percent of the delinquent youths te%ted in a Rhode Island study °*
were found to warrant professional .attention.

- . . v

. . ']-5? percent of the youths referred to the Norfolk, Virginia, Youth
and Family Clinic by the juvenile coutt were found to ‘have ‘general -
. " learning digabilities (p. 15). ,

Recognizing that a large segment of the delinquent population in inetitutions

Rl
a

" hak major 1earning problems, qHestions will arise abodt the efforts, resources

(materials and staff), and policy dictates needed by the correctional systems to
*address this situation. C o l".,° S
- \ ‘ i N *t '
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Educational Policy ODtion for Adiudicated Handicapped Youth under the Procedural
Sa¥eguards Mandate of P.L. 94-142 . :

a P -

An additional but important ¢ nsideration 1s related to the procedural safe-

guards per P.L. 94-142 afforded to ndicapped youth, and their parents or guard-
| I — h . .
ians, in the identification and evaliation process; and the application of these

|

-procedural safeguards to the provision, of educational services to adjudicated
. - % . .
hanq}capped youth: . . . T . -
x b - ’ o L a

.

Timely Notice and Consent of Parent or Guaidian - £

.
L™ 4

-

Section 121a.§54 of the reghlatione for P.L. 94-142 details procedures for

L

prior notice and pareatal comsent. Section 121a.504 ﬁeada ianhole. 1 ' N
* (a) Notice. Written notice vhich meets-the requirements ¢ ) ,
under 8 121a.505 must be given to the parents.of a handicapped '
. child a rgasonable time before the puBlic agency:
- (1) Proposes to initiate of@change the identification, M
Ny - evaluafion, or_ edncational placement of the child or’ the pro—
: ‘vision of a free appropriate public education to the child, or , - T
- (2), Refuses to initiate or change the identification,
e @ evaluation, or educational placement of the child or the pro= :
. vision ofdg free appropridte public education’ tothe child. “ - ’
. (b« ConéEnt% (1) Parental consent must be obtained '
. . beforQ . . . . '
. (1) Conducting 2 preplacement evaluation; and LT v
e - (11) 1Initial placement of a handigapped child in a program, )
Y- ' - providing spe®™hl education and related services. .
) o . {2) Except for preplacement evaluation and initial place- ,
N ment, ¢fonsent May not be required as a Condition of army benefit /
i to the parent or child. . ~
- ' (c) Prdctdures whére parent refnses copsent. (1) Where
N State law requires parentqi consent before a handicapped child 2
. . \ . » R \ :;t- [ . . ' . - "‘

v \a—.‘_- ’ L




' . % L ;b’“ . ) .
L] ® ’
is evaluated or inftially prdvided special education and related ,5)
'aervicga, State procedures- govern the public sgency in bverriding
‘a parent’'s refusal to consent. .
(2)(1) Where there is no State law requiring consent before
“*  a handicapped child 18 eValyaced or initially provided special
education and related services, _the public agency may use the- hearing
Procedures in'8 & 121a.5067121a.508 to determine if the child may be °
‘+evaluated or initiakly provided special education and related ser-
vicea without parental consent. !
(11) If the hearing officer upholds the agency, the agency may
evdaluate or initlally provide special -education and related $ervices
to the child without the parent 8 consent, aubject to the parent’'s
rights under 6 8 121a,510-121a.513. . ‘ {
. (20 U.s.cC. 1413;1:9(1) ©), D)) N ‘
. , s
ﬁefore a child can be cénsidered for identification of either a present or

Suspected hﬁnqgcapping condition, a notice of the school district 8. intentioﬁs to

5

Q; §§ evaluate‘muat "be -presented to.the child's parents, guardiana or surrogate parent

for permiaaion to proceed'Jith the identifieation/evaluation procéss. For the "
adjudicated youth auapechﬂd of having a handitapping condition at the time of

entrance into the corréctional aystemmgthe parent or .guardian should notify the
» ' - .

. local education agency (LEA) that the handicapped youth is in the process of being

considered for placement in a correctional faciliEy and that all parties having a

5

direct interest in the provision of apeciaf education services be informed,°pefore
. - - .

court action is determined. -

1 ; . .

NondiacriminatorY Eva lggtion , ‘ 4, )
Section 121a 532 of the regulatioﬁa for P.L. 94-142 outlinea ‘the "eyaluation
* r
procedures. to be used by all state and focal edncation-agenciea in testing handi-
‘capped children and yOugg Thia #ection reads in whole'
State* and local educational agencies shall inaure, at a mini-
mum, that? .
(a) Tests and ®ther evaluatian‘materials
(1) Are provided and administered ipn the child's native lan-
guage of, other mode Jof’ communication, unless it is clearly not
feasible to .do so;
° (2) Have been dated for the specific purpose for which
they arg,uaed, and ' . \
(3).-~Are ‘administered by trained ersonnel in conformance
\l u%{%\the inatructionq provided by t » producer; i
, ) : . A ) ‘- a -9- . ‘-‘ bl 1
- ’ ’ »
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: (b}, Tests and other ‘evaluation materials include those tailored .
to assess specific areas of educational need and not merely those
which are designed ta provide a single general intelligence quotient;
(c) Tests are selected and administered so as best to €nsure,’ -
that when a test. s administered to a child with Impaired gensory,
manual, or speakipng skills, the test results accufately reflect the
child's aptitude Er achievemeant level or whatever other factors: the
test purpprts to measure, ratfier than reflecting the child's impaired. -
sensory, nual, or. speaking skills (except where those skills are

the factors which the test purports to measure); .
(dl‘ No sing ocedure 1s used as tWt sole criterion for déter—
mining an appropri®e educational program for z child;- and S .

(e) The evaluation is made by a mu}tidisciplinary - team or group
. of persons, including at least one teacher or "other specialist” with
knowledge in the area of suspected disability.
(f) The child is assessed in all areas related to the suspected
"disability, including, where appropriate, health, vision,hearing, o
social and emotional status, géneral intelligence, academic perfor-
mance, communicative status, and motor abilities. . )

(20 U.S.C. 1412(5)(C).) , © o ‘

After notjce has been duly received and consent.for evaluation given, the .,
- . ' L] -

procedures outlined in the regulatiuns cited above should be employed by both the;

LEA and the corrections facility, if the handicapped youth is to be tested at a,

correctional df%gnostic intake center, before being assigned th a specific institu—
tion. Ope policy option is that.priOr diagnostic information compiled by the LEA

can be incorporated into the court's records for use in helping the court deter-

-

mine the most appropriate institutional placement, according to theaﬂandicapped ,

*

youth s educational needs and abilities. A ‘

- - -~

Another policy option is that the LEA could Qe designated to act in a liaison
capacity between the cqurt and the correctiona]l agency assigned to receive the
adjudicated handicapped youth. The LEA could thenm ensure that the procedural

safeguards of P2.L. 94-142 are in place 20 that spectal educatibn and related ser-

-

vices can be provided to the handicapped youth after he/she is .placed.in a cor-

rectional institution.

N
- ‘--./‘
Surrogate Parents

' -~ . ', .
The procedural mandates per P.L. 94~142 for appointment of a surrogate is

Cf

*




v r ) The provision of a free appropriate public education o§

-
- = - -

.. &
an additional policy-area to be considered by corréotiops agencies. when a handi-

. B [l

capped youth is incarcerated by a cburt for a scacﬁs'or cridinal offense. The.

fquestion of when to appoint a surrogate is'specifically_defined by the law and

in the’ regulations, Seotion 121a. 514 of -the 'regulations reads in whole.
Lo(a) General. Each public agency shall insure that the rights
of a child are protected when:
‘(1) MNo parent (as defined in & 121a. 10) can be identified;
(2) 'The public agency, after reasomable efforts, canhot dis~
cover “the whereabouts of' a parent; or \
(3) The.child is a ward of the State under the laws of
. that Staté, ' .

, ) (b) Duty. of public agency. ''The duty of a public agency under e,

paragraph {a) of this section includes the assignment: of an indi-

vidual to act as.a surrogate for the parents. This must include 2 .

method (1) for defermining whether a child needs a surrogate parent,
d (2} for assigning a .surrogate parent to the child. ,

T a¥¢e) Criteria fpr selection of surrogates. (1) The public
agency may select a’ surrogate parene in any way.permitted under
State law. .

.(2) Public agenciee shall insure t perspn.selected as,
a surrogate: %
/(1) HaB no interest that confLicts w¥th the intefests of
the child he or she represents, .and .
(11) Has knowledge and skills, that insure adequate repre-
sentation of the .child. =%
(d) Non-~employee requirement; compensation. (1) A person .
assighed as a surrogate may not be an employee of a public agency ’
which 15 4nvolved in the ‘education or care of the child.. '
(2) A person who-otherwise qualifies to be. a surrogaté parent -’
. under® paragraph (c) and (d)(1) of this _section, is not an, employee
of the ageney solely because he or she is paid by the agéncy to
1 serve as a surrogate parent. ; .
(&) Responsibilities. The surrogate -parent may represent the .
¢hild .in all mattera-reiating to:
- (1) The idenmtification, evaltation, and educational placement
“of the child, and ' L

the vhild.
20 U.S.C. 1415(bj(1)(B). )

-~ . "

if a surrogate is appointed by tha SEA the oorrections facility where the

’ handicapped youth is placed should bg notified by the QEA or the LEA, s0 that any

planned educationgl Or rehabilitative programs can be scPutinized by the surrogate
al L} ‘ -
for appropriateness. A possible policy option between the LEA (SEA) and the cor-

rectional.facility is that timely notice be sent to the corrections agency, before

[ “ f
' ' . L4

-1~
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a‘handicapped‘youth is placed there, if the court or the SEA determinea that the’ -

handicapped youth\needs a surrogate to act in his épecial education interests.
.‘The_surrogate'would also have the righs under P.L. Qé-léé to ask for an '

impartial due process hearing (Sec. 121a.504) 1if related services agreed to by

the placement team vfere‘changed. In the instance of an adjudicate'd handicapped

e

youth, the "placement team",would bonsist of the parent, guardian or surrogate,
L4

the courts, the LEA and the correctional ageﬁcy or institution .

, ] At this po1nt of juncture, if policy provisions between the correctional
’ agéhcy and the State Education Agency (SEﬁ), which has pripary agency responsi- .
l bilities'for enfogging'tﬁe procedural safeguard provisions of P.L.'94%l42 (121a.
600 et.éeq.), are in place, they would provide a viaole method of conflict resolu~-
tion. The speoific»policy options mentioned in this chapter with respect to the
H ‘ﬁr iasues of identification, evaluation and appointment of a surrogate may also helyp
to lessen any procedural duality that may exist when a handicapped youth who has
certain protections (outlined above) under federal law and regulations, is committed
‘to a juveﬁile correctio 1 facility by a state or federal court operating under -

\ different federal and state mandates. ChapEer II of this paper will outline in ._,,ﬂJ)

urther datail, policy option statements for use by décision makers in fo?mulating

ragency‘agreements with respect to educational program decisions affecting

andicapped_adjudicated youth. Chapter Il will also address the basic policy

+ issues inherent in providing an appropriate educational program, in the least re=-
atrictloé.environment [LRE) and in accordance with the provisions of the inéi-

vidualized education proﬁran/ﬁ%??) for hdndicapped youth committed to a juvenile
- /-(-‘-

, corrections facility. . -
. < . i
¢




. e - . Chapter II
- . PLACEMENT AND PROGRAM OPTIONS AND .THE INDIVIDUALIZED -
g - BDUCATION PROGRAM PROVISIONS OF P.1L. 94~142 _ .
Situati ng- the PolicxfISSues : ; *
-3 . \ . ’ . " . -

n . . PN

nits an qﬁfenee that warrants adjudication by a juvenile court, are the Statq

Education Agency (SEA).-and the state youth corrECfione}agénqy..'The partfcular
. 3 .

statutory mandate governing each-state agency determines the policx direction

for that agency. The SEA is generally reeponsible £or maintaiﬁingaa thorough

and efficient~system of public schools and to provide free public education Tor

/”all its citizena. The SEA ie also empowered under P.L. 94—142 The Educa:ion for

All Handicapped ¢hildren Act of 1975, (20 U.S5.C. 1412(6)),'with supervieing the

provisions of the Act relative to all other state agencies that prdvide programs

' and-services'to handicapped children and Youth. .- " ’ 1
The primaei/yandate of the corrections agency is to provide rehabilitgtive :
services to help change the child's ae}isocial behavior and ap a lesser extent,
to protect society from the consequences of thaz'antieocial ‘behavior. While the
contineed eeucaeion of a de%inqeeqt child‘is considered important by the eorrec-'

-

Eional ageney; in 1ight of state compulsg?y school atteﬁdégce lews for juveniles,
one of their primary objecti;es is to ehange the chi;e'e behavior patterne that
brought him/her into conflict with society. To'meet the educational neede of " a
deliequene child, corrections institutions face several constraints, including 1)

‘" the relatively short time a child is confined and 2) the severity of the child's

problems, emotional as well as academic, that have been built up through succes-

*

sive yehre of fa%lure.

-
»

Tﬁe policy focus then, is different .for the SEA and the corrections agencies

- -

: . o
in carrying out the specific mandate of the agency with respect to.the education

¢«  of youth. The question of .what constitutes'"a?propriate" education for handi-

capped Youth is usually determined by the uh{?ee educational needs of the student.

.
+

' 13-

The ;wo primary state agenciee involved with a‘handicapped yqnth who com- -

4,

-/
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- bilify in a correctional setting. However, certain“po

. thé State Education Agency (SEA) and the cofrections agency to ensure that the '

The process of determining educational needs 1ls outlined 1n_P.L. 94~142 and cer~ ,

tain procedural protections for the student and his/her parents are enumerated

]

(8121a.500 et.seq.). The individualized education program (IEP) becomes the

el

management tool (Weintraub and Aﬁeaon, 1972) b& which the aqecial education and

related services are provided to the handicapped youth, in the least restrictive

environment (LRE). ' . ///’_H\) | '
L " ) ‘ ‘ ‘ -
-, - -
Appropriate Educational Programming 3

For the handicapped youth in a corrections facility, the educational provi-

-

sions: outiined in an individualized educatiocn progrim (IEP) prepared by his/

& : - ’
her local education agency, may have little or no transferability or appiica-

/1

icy decisions ‘can be de- -

termined that can facilitate the tranaitional cessa of the handicapped adjudicated

youth from the local school distric: to thérco rectional facility.

Critical decision points 1in the :ransiz onal process can be identified by

procedural and educational safeguarda of F.L. 94-142 ane implemented. This

+

agency gooperative agreements with respect,

can be accohplished by eatablishing int

] -~ \

eﬂucatdon agency (LEA) and the juvenile correctiona inatitution. The IEP for
each 1dentified handicapped child 1 mandated by P.L. 94*142 and details the
‘ >

erm objectivesa needed to ensure that appropriate 1

LY

‘'major educational goals and shatt

.speﬁial education and related seyvices are provided to the student. The IEP ’

needs to be formulated before ghy change of educational placement 1s made for a

haﬁdiéapped atudent, Policy decisions could be formulated that 1 the case of handi-

capped'adjudicated youth, the court holding jJurisdiction Eor placement disposition

could uae the IEP as documén:ary evidence 'to help the cou)t determfﬁz/placement

. v

19 :
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. Policy decisions need to be formulated tO énsure parental input into

a
‘ L]

placement decisibnq. Since parental input into placement as detetmined by

.

the IEP is an ipportant provision of P.L. 94~142, the residual rights of the

parents, after an adjudication hearing, are still protected by the use of the

IEP. -,

Since the youth, upon adjudication, becomes a ward of the state, the state

- acts as a temporary guardian while the natural parents or guardians of the

ch¥td _still remain as his/her permanment protectors, in a limited sense. As
guardians in this limited sense, the parents have residual or remaining rights
that nékd to be maintained for éducational purposes, as 'in the planning of the IEP,

to be implemencea.éichin the correetional setting.

If the pareﬁts or guardians of thé handicapped adjudicated yduth are un-

known, uhavailable,or the child 1s a ward of the state,  then the SEA may authorize

-

thg LEA to appoint a sutroga&e to act in the youth's educational interests, and .,
to protect his/her rights under P.L. 94-142. .4
In afiy instance, one policy chion that 1s available to both the local

- R . L}
education agency (LEA) and the juvenile courk 1s to notify the parents or guardian

.

of the haﬁdicapped youth, that a change in the youth's placement is being consid-
erad-by the court, and that che'program provisions outlinéd in the youth's IEP

"should be updated to reflect the youfh's currené educational needs. Local

.
L

education agency“personnel, the parents or guardians, and appropriate g¢ourt and

-t

eorréctions officials can meet and develop a current IEP for the handicapped

fouth before he/she is placed by the court in a correctional facility.

»

‘Réfbcusing the Concept of Least Restrictive Environment (LRE)

The implementation of the "least restrictive.environment” (LRE) mandate

.of P.L. 94-1&2 (8121a.132) with respect to the traditiomally more rqscriécive

¢ ,> confinement practices of correctional agencies is a novel conﬁept for the, juvenile

»

"1'5" oy .
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corrections system, wher a handicapped youth is adjudged td be in need of cor-

'rections placement.

andﬁoffers few

e 1

By its very nature, the correctional facility is restrictive

alternatives for program‘and serviees options for.ﬂandicapped

Youth.

Many states'

behaviors. ' _ " - .

correctionﬁl systems place adjudicaced youtﬁ in group and

‘
-

foster-homes, locgl and, ‘community detention ceriters and various other facilities,

.—" 13

depending upon the nature and severity of the offense commitced by the juvenile

-

(Education Commission of the States, 1976).

.

The General AccoUnting Office's (GAO) 1977 Report to the Congress ‘on~
learning disabilities and juvenile delinquency highlighted five states' (California,

Colorado, Connéctfcut, Texal-and Virginia) juvenile corrections policies and

- practices with respect to the identificacion, evaluation and tfeatment of juveniles

suspected to be handicapped. Analysis of the practices of‘the five statEs revealed

few piacement options outside the- correctibns system itself. Temporary

placements at a diagnostic intake“-ter are usually for evalnatio:? purposes

Yo - n

» .
to decermine what educational level the youth' 1s functioning on and not for long

2

-

term tXeatment progfams .. *

Placements in halﬂ-way houses and inclusion in .regular public school pro-

grams , are Offered to those youth who have demonstrﬂted marked improvement in the

"anti—social" behaviors that precipitated their adjudication. Placement in other

than the traditional institutional setting is usually depandent uppl cthe nature

_of the committing offense (status v. criminal) and the youth 8 adaptive/adjustment

-
-
4

.

Commitment .to & state mental health facility or\an insticucion for the ,

mentally rEtarded is considered by the court, when the adjudicatad youth pre-

L]

sents serious symptoms that cannot be met effectively within the correctional

facility. For a handicapped youth with a mild handicapping condicion, i.e.
learning disabilities, Ehére arat}eW'placement options'outside the gorrectional
facilfty. ’ ! . fu S .

' . 16~ - .
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: Another.faotor'afﬂgfting the educational placement or program offered to a ‘* r
handicapped adjudicated youth is the reléfively short ber;od of confinement as
evidenced by recent statistics (mostly 1974) compiled by the GAO (1977) c:onsultants,rf
¥ A . -
- " . :
from the institdtions, visited for their research study. Thgt:?.’r findings are
/ reported below: e ‘ ' '_ i b .
Number of . ' Range of average
¢ -  State : institutions . period of confinement . ' - i
California . 3 10 to 11 months .7
Lolorado . 4, ; 6 to 9 months - ..
" Connecticut (note a) .- b } 4.3 months -~ juveniles _
' .. . 10. months - adults, .ages
; . 16, 17, and 18
Texas © 4 - 6 to 8 months
Virginial “7 S 6. to 13 months .
' . a'- In Comnecticut, youths 16 to 18 were treated .as adults, - -
- . whereas in the other States they were considered’ juvenilest
C .. T .
. After reviewing the 8 uations .An the fnstitutions ih . - . .
" Connecticut and Virginia,fthe GAO consyltants beLievg‘d’ that
total remediation of the types and gerlousness of :,1;&; earning
problems evidenced by the tested children was not likely, given
R the short time thé juveniles were confined. ’ . .
The consultants felt, however, f.'hg; for somé of the chil-’
* dren the time spent in the detentiod center was the best oppor— . ° . _ -'&. ot
tunity they had had for a concemtrated educat 1onal experierice |, I 7o
(P . 18) . ., 4 f.' -~ ’ ;I‘Ff
v . ‘) L k .r
Program options’ are limited for adjudicated youth, and for adjud:l:ca:e:i‘l o o ’
- . . ‘v . 4 ‘ w
"handicapped youth the concept of placement in the. least restrictive environmént
) . ,; ' RN .
appropriate to meet their unique educational needs is appazéntly not feasible
within the ju‘venile corrections system as it presently’ ex:l.'%.s, %many ,séétégl._ LY
This’' policy paper’will briefly review some r;'ec'ént‘:ﬁolicy studies On the N
"refo:cusing" of the least restr:l.ct.i*?.e'envirbnment",(‘L?E) concept, and how t'hiis Cow
T refocusing can impact on programs Bod sery:l.cés for handicapped- adjudieated
youth.. ' ‘ D “ * . o -
C oA A review of profess:l.ona‘l literature con'dufted bVéggina and Ross (19?9|') .
reveals that from the early 1960%s. through today, educators have at:empted/go ,
'dP:s:i.gn educational models that allow. the greatest fléxibility‘'in the prov:l.s:l.?n
. * ‘ ’ .ll
. . . . ‘-\-1?- B . . . : . ‘v

~
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" of appropriate special education and related gervices' to exceptional children.
* - L3 v

' “
‘Originally, educ3tional models were presented in the form of a hierarchy ordered

according to the Hnéieaseﬁ speciaiizéd needs of,handicapped children (Reynolds,

1962; Deno, 197051 Reynolds andlBich (1977) h;ve structured anhinstructional -
caséﬁde :Ldel that’ suggests that‘instéuctional rESOurcgs‘"move" to meet’ the .
educatipnéi néeds of ‘the child as a preferred praétice ﬁér the futures

Higgins and Ross (1979) Suggbi}/that while not negating the educational

1

intent of plevious models, current educational thinking centérs on a “refocusing"

-] .
of the LRE concept. Consistent with the procedural policy requirements of the

federal m dates, it is posﬁiblq to document a more cgmprehensive formula

. regardingfthe brovision of an ‘appropriate education in the least ;estrihtive
4

= environment. This evolving éducatibnal practice results in relating the LRE

mandates with the specially designed instruction (I) required, the services (S)

~ﬂpeeded and the actual placement (P) of tﬁe exceptional chilH‘to receive that in-
,struction. Tﬁis may be graphically represented in the folloéing equat fon:
. .

LRE = I+S+PF,.

‘.
‘Exploration of the components of information identified in the formula

- LRE = I+S+P, developed by Higgins and Ross, suggests that all concerned indivi-
duéla (parents or surrogates, the handicapped youth, and school and court per-
[ * .
sonnel) ghould conaider additional information when making placement decisions
3 an . | .

* ’ l
regarding Eﬁe provision of an appropriate education for hgndicapped youth,

“Judicial Interpretation of the Least Restrictive Environment (LRE) Mandate - C g

N ' b
.Several recent court deciaions and some pending casea are making application

of the least restrictive environment (LRE) mandate of P.L. 94=142, in deciding
appropriate placements for handicapped children and youth. Certain particular

N - ; /
~court cages and decisions that have relevanca to the policy issues raisgd in

this stady,qf adjudicated handicapped yout?}ﬁlll be discussed in this section.
/‘\' . . ) . )
[m ' -18- 23 . e
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Present advocates in right to education cases, have sought to bring a

cloger examination of the rational‘basis and "duty of care doctrines, in
" ’

testing theLconBtitutionality of state laws and regulations affecting the edu-

cational placement of handicapped schoolchildren by establishing the legal and
. s ’ L
educational rights of the handicapped, derived from application of the Brown ‘

decision, along with recent federal laws. - Both P.L. 94-142 and Section 504

-

p— L]

' Regulations ‘mandate procedural Bafeguards to accord due process of. law, a free

o

; appropriate, public education, in the least restrictive (alternative) environ-

. ment, and an educational program suitable to meet the unique needs of the'handi-

capped student, . . b

Doe et al. v. Bradley, Civil Action No.?98 I (Tenn.), ig the first class action,

right to treatment, suit involﬁing adjudicated handicapped youth, to be brought

under both staE"i&w and the federal Education or All HandiCapped Children Act

of 1975 (@.L. 94-142), The class is composed of all mentally retarded residents,

‘

present and future, in the custody of all juvenile correction institutions under

authority of* the Tennessee Department of Correction, The plaintiff class alleges

- .
e L] -

a failure on the part of the state to provide the necessary education, medical,
rehabilitative and -psychological BéﬁiiCes that would consEitute fair and humane

treatment for incarcerated mentally Ketardéd juvenile delinquents and status °

of fenders. '

L]

The plaintiffs assert that their confinement is in violation of that section

of the Tennesgee Code (49-2901‘é£.|§gg.)~which proviges that allohandicapped,

thildren are to receive special education services sufficient to meet'their. needs

and to maximize -their capabilities, regardless of what school they attend or in

what institution they reside. Plaintiffs allege that the Department of Correction !

18 an eligible "school district” within the definition of the Tenneeseegeode '
3

(TCA 4-655) and thus is eligible for funds from the 5epartment of Education .

B N . ) : . .
(per P,L. 94-142) to provide such servicel, In not obtaining such funds, the

N i Il - . s ._19_ ]
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Department of Correction has failed to fulfill its'obligations as a local school

district. Also, the plaintiffs‘assert, gince the Department of Education has

overall responsibility to pryvidé Lfhese services, or to cause them to be provided

N
egardless of the question of custody, they have

- '-‘J ?

falled to fulfill this Statutpry duty. '

-

by the Iocal school district,

" The plainti1ff class has afvanced arguments.of discrimination under Section

" 504 of 29 U.S.C. 760 %(6), which prohibits discrimination against apy handicapped

L]

L]

individqal, golely by reason of his handicap; under any program recei;ing feaeral

financlal assiStance. They alsa assert that their confinement 1is in violation

£

of the Due Process.Clause of Articie 1, Section 8 of the Tennessee Gonstitution

*

and . e lith- Amendment to the U.S. Constitution, which prohibits cruei and unusual

_ punishment; and that the acts and omissions of the ﬁefendants are violative of .

thei¥ rights as a tlass under the Civil Rights Law of 1879 (42 U.s.C. 819837,
$ L}
" The plaintiffs agsk for relief for themselves and for their class from the

“court under the Federal and Tennessee Constitutions, and the appropriate state
and Fedéral Statutes because their rights to treatment:are present rights and

must be ibmediately respected.. They also ask for a-temporary and permanent in-

" T - -

junction to be issued to compel the ‘defendants in this action to provide "treat-
ment and habilitation" in settings '"least’ restrictive of their freedom", and -

commensurate with their individual needs

v

During the Discbvery Phase of this action, abuse charges were filed by

attorneys for vﬁe,plaintiﬁfs against the_Department of Correction. Abuse of

all Juvenile inmates, including the mentally retarded plaintiffs was found to

be widespread by a fact finding committee appointed by the Chancery Court. Be-

P

cause of the urgency of the situation a Sepdrate order and injunction decree-was
issuea in February, 1979, by the court, which’retains{iﬁrisdictian on this

matter, ‘A ruling on the right to treatment issues is still pending ‘before the

fbohrt. »

-20- 25 : -
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- Attorneys for'the plaintiffa in Fhe Doe case used as'Precedent another
Tennessée right to education case brought under the state Mandatory Education for

“the: Handicapped Law and Federal statutes (léth Amendment and Section 504 of ,

4

'

:  P,L..93- 112) At 1ssue, in the Val Rainey . Tennessee Department of Education,
N

'Ciﬁil Action No 3100 (Tenn ), case is the total and partial exclusion of handi—

- +

-« capped children from a free and appropriate speclal education even after the State

-

Department of Education was mandated by a July, 1974 consent agreement to provide

services. In Septembér, 1974 plaintiffs filed a petition for contempt of court and
. - ’ '

relief for children 'still denied a.right to education. The Chancery Cour;'found.
N . " : ’ - . . - b
violations of the first comsent agreement along with Seétion 504 and l4th Amendment

L] . . k’
violations. A new decree: was ordered which spelled out:, , ‘ ..

1) .Defendants give:cohrt a list of those children_exeluded by local N

- -

education ageni‘::'l.'e's and 1.'e£|£mns!= for the exclusion plus a report of -

) . . i . . . d
the steps taken to implement the decree; . .

2) By July, ‘1976, provide a plag'tﬁ implement the first consent agree- ?
A ] ’
O ment; and

LS

. Lo .
3) To enforce the Tennessee compulsory attendance requirements. - *

. s . . ’
. Injunctive relilef was finally granted in December, 1977 to the juvenile plain-

tiffs in the suit by the Chancery Court, and class injunctive relief was granted

[l

in 1978, invalidating certa{n}residency requirembdnts for the education of ‘deinstitu-

tionalized handicapped children ‘'which were found to be in violation of the Federal '

A
-

- requirement {per P.L. 94-142) of least reatriceive envirorment.’ .

¥

The least {estrictivefenvironmant‘provision of Rainey as’ defined by the
- ‘ » L}

Chancery Court, is being used as precedent b§ the attorneys for the handicapped

incarcerated plaintiffs in the Doe case now pending.




- state's_responaibilities ggr ipplementing the feddral law.

. - . ' :
. ‘L-hu,_‘.‘-_‘.z_ . . *
Another recently decided case, Mattie T. v. Holladay, Civil Action No.
" s ) , . . ¢ - ) . ‘-
DC-?S-BlﬂS (N.D. Miss o), has siﬁil&f!fy to theZDoe case with respect to the

hature of the class (all grhool aged children classiii d as handicapped in the

state). Although the 26%§ndividual plaintiffs in Mattie T. were either 1) handi-

e
" capped children eifher totally or functionally excluded from an eduoation dr

1. ] ‘E.'o".'
2) non—handicaﬁp d children who had been misclassified and inappropriately
- "V a "

. Segregated into special education clagses , and the individual plaintiffs in

Doe arg mentally incarcerated you@hs Both groups were charging inappropriate
A ’
placement, aud placepent not considered to be in the least restrictive educa—
R P - -
)tional environment to meet their unigue educational feeds. Mattie T. is con-

sidered the first comprehemsive court order under P.L. 94-142 to 99801fy the

el

-The legal principles set out by the district court in the‘Mattie T. case
;.

may have far :eaching effects on future court cases brought der P.L. §4\l&2,

L

including the Doe case d.’:scussed here. One of the majgr commonents of the consent

decree in the ﬂgttie' . cage which has implicétions for the LRE argument being
&

'aavgnced in the Doe case 1is the requirement that all state agencies adminlstering
1]

institutions must develop specific plans with local school districts for place-
e -
ment of many institutionalized children into local district‘day programs. The

’
+

. -

state agencies must also make provision that placement in tﬁeée neninstitutional
. . "8, ' ’ Lo o
_programslBe part of the individualfzed educational program (IEP) process. This

»n . L")
. . N L]

.- . ; ) . N
decree also establishea a system of surrogate parents to represéﬁt children in

N : ' oo
institutions. © . - ’

- [
. v »

‘f@aéﬂtional Policy fons f,or Ad1udfﬂ§ated Handicapopd Youth Under P*l. 9&«-1&2

) The edwcatiopa policy ihplfcations of the Doe, inez, and Mattie T, cases,

-

. highlighted above, for handicapped adjudicated youth, rest on the application

. . . P
2 -~ , - ;

- : S -V A .
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of the LRE, IEP, and procedural safeguard ‘mandates ‘of P.L. 94-142.(These man-

a-
A

dates taken as a whole form a trilogy of guarantees, thﬁt appropriate special

=, &4
_..educati!n and related services will be proviaed' to che;_a‘ﬁzudicated handicapped

youth. In practice, these guaranteed right%’ a?:'e oft‘ze forgotten or completely

bypassed because enforcement policies, are 1;-:?11:%; Betﬁgan the ftate jldhcation
v - R A
Agency (SEA) and the appropriate correctiona-l agency. Also, as was mentioned

Fs

pre'v;iously in this paper, the specific mandate for each state agency. is dif- |

ferent fn intent. .Rehabilitation of the youthful offendei i8S the primary objec-

w .
) tive of the corrections agency; while free, public education is the goal of the s

- » *

. . SEA. Altheugh the.corrections agency is obliged under each states’ compulsory

school attendance laws to provifi'e edycation programs, this is seen as a secdndary
"y .7 o
oﬁeotive after the antisocial behaViorYof the youth has been remediated.

. However, certain policy options can be advanced that will offer decision

malers latitude _?I.n formilating policy decisions concerning the institutional

r -
*

placemént of adjudicated han'clicapged youtﬁ_.

¥ ’

-

tions Related to the Inﬁividualizé‘d Education Program (IEP)
. 1
] . Another critical decisionw point for policy makers involvesg the formulation e

-

+

™ . and implementation of the individualized education program (IEP) for the adjudi-*-

¥ : . .
cated handicapped youth.  Given the vhature of the adjudica_j:ion process, it is

-

LY

% not always possible to have an IEP in place when a handicapped youth-is 'first

placed in a c@}fctional faoility. Even when the local education agency (LEA)

oy

> has deVeloped an IEP for the handicapped youth, th particularioals, objectives,

. educational needs_and related ée}*vice needs, maY¥ not be able to be met within the

a * N Lo
*correctional facility because of inadequate staffing and program resources.

L

The lack of educational resources a~pportunicies for all adjudicated youth,
- . . b

" and especially for the handicapped youth, i8 an area of concern’ for both the SEA and
the corrections aBency., Federal programs like the El;ementary and Secondary Education
L 4 ' * )

ot -23-

. L ' 2§




Act of 1965-(ESEA, P.L. §9-10 as amended) and particularly Title I of that Act,

of fer bupplemental progfam resbureeé“{nggple and»naterials)‘to aid youth in cor-

e rectional facilities. Meta Metrics, Inc. (1977) reported that Title I grants
. account for approximately one-third of all federal funds expended for corrections

A

education. §li3 of Title I (ESEA) has ‘been expanded by Part 116C. - Grants to
State Agenciee for Prdﬁrams to Meet the Special Educational Needs.of Children in

Inatitutions For Neglected or Delinquent Children, and final regulations for this

Al

Y 4 ‘Part will be pub}ished,this summer. This Title I prdgram will offer more direcn
W,

£und§‘fqr_state insp#tutions to aid adjudicatégd handicapped youth. Federal monies
ere‘also a;ailable to stateﬁinefitutions from P.L. 89-313 (grant mqnies for nandi-
capped children in state institqtions) and from P.L. 9&1142 {categorical aid monies
for identified hendinpped children r flow through allocation per Child Count from

. . s
St the SEA), Given that more funds are being made available to state correctional

faciritiéé, more ;peciel education resources end ra2lated ser¥ices can be provided

) “to handicapped adjudicaced youths:

é . The JEP is the vehicle to lnsure that the appropriare special educacional

1

resources are provided to identifieq handicepped,youth. “Policies between )

.

the SEA ‘and the corrections agenEy are vital in determining that the IEP is ..

L 3 M " . L]
.operational for the handicapped youth at the time of placement in the institution.

A needs assessment of the correctional agenciegﬁ staff and materials resource allo-
‘cations can deiineate those facilities that offer the most EompleQe programs and

services to meet the‘unique educational needs of the particular hangicabped youth
' s " . '
_at the time of the adjudication hearing. The court, parents, or surrogate can then

- ) « A 2 =t
develop witir the corrections officials an IEP which will detail the, special

e

h education and related services that the hzndicapped youth needs; and not, just list
- -y 4 " R . .

those gervices currentidy available at the-particular corrections facility.

¥ - L .
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Options Related to the Least Restrictive Emvironment (LRE)

- Inherent in the concept of the least restrictive environment (LRE) mandate .

L3 [}

of P.L. 94-142 (81213.550-556) 1s the provisiﬁn for a continuum of alternative

»

placeméntg. Along'sghis c‘inuum, there are opportunities for alternative place-

i . N
ments,  1.e. privape Hay—care treatment facilities, homebeund instruction, priyate

AY

schools, self-contained special education classes within a public school, reséurce

room pfograms within a public' school, and itineradt teacher/tutoring programs. .
fhese alternative programs are all designed to meet the unique special education %

-

needs of the handicapped child; depénding upon the ability level, degree of involve-

ment .of handicapping comdition, and Eatpfational level of the child, |, .
] T ) . -
There is a scarcity of placement alternatives available to the adjudicated

L
-

handiéapp€ﬁ youth both within“the traditional correétions facility, and outside
. " ! . ¥

of'the institutional systrem. Public school release programs are uwsuwally limited

»

to thdse édjudicaced youth who are mentally, emotionally and socially stable, or
¥ . . »
who of fer little or_no.discipline problem ﬁor the receiving school system. Adjudi-

cated handicapped youth, for the most part, do not have the academic, soclal or .

" vocat$onal skills to be judged as belpng eligible for a public school‘release
program or woqk release program, Eve® within the correccional agency 1tsélf,

hhﬁdi@apped students are often regarded as functioning tpo low to benefit from

[}
»

Title I (ESEA) reading or math programs and too disruptive or too slow to be

élﬁced 1ﬁ vocatignal training programs, -

- P.L. 94-142 clearly mandates in §121a.550 subnart (b) of the regulations: .
""Each pubiic agency shall insure: (1) that to the maximum ektent
appropriate, hpndicapped‘children, including chfldren in public and
private institutions or dther care facilities, are educated with chil-
dren who are not handicapped;"

'.épd\in 8121a.551 subpart (a): r~

“Each public égeﬁcy shall insure that ayﬁbﬁcinuum of alterna- %4, ;
tive placements is available to meet the needs of handicapped chil- .,
dren for special education and re%g;ed services;

e,

v . -
]

' .

.
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. Afd also in §121a 552 éﬁbparc 3 (b): . . , .

, ) The various alternetl’e placements 1ncluded under #12la. 551 are
N ' avallable to the extent necessary to ilmplement the individualized
education program for each handic¢apped child; apd (d) In selecting
J ’ the least restrictive environment, consideration is given to any
- potential harmful effect on the child or on the quality of services 4
which he or she needs." (20 U.8.C. 1412 (5)(B).)

L]
Since correctional agencies are state institutions where handicapped students

may be placed after %n adjudication hearing, they are eligible to participate in

foceiving 94-142 monies.from the State Education Agency (SEA), and if indeed the

stéte corrections agency submlts a child count to the SBA of handicapped youth

* v

within 1te‘1nstitution9, then the compliance mechanisms of P.L. 94-142 with re-
spect to the ﬁRE'mandetes, are enforceable by the SEA.

, Possible policy options for corrections officials can considered in the’
programs and service;\area eveilable to ed;udicated handicapp d youth ‘In any
instance, the 1nd1vidualized education program (1EP) developed by the parents,
3uardiap or surrogate, the corrections officials, and the LEA, ‘can speclfy those .
program options and alternative placements which can more appropriately meet the
eduoational needs of "the youth, even if the “placemegt" is considered’ more
restrlgtive in the correctionh facility. .

Certain states are;begiaoing tg recognizelthe needs of that population of’

. ' - < .
' adjudicated handicapped youth e?d'experimental model programs are currently being

-
&

offered within the traditional corrections facillty. These model programs will
be hiéhlighted in Coepter lII.' In edd}tion,.Canecticut, New Jersey, Louisiana,
North Carolina, and Illinois have eeteolished a8 Locel Educationm Agency (LBA), also
called & Special School District within the state corrections egency and these_,

" Lﬁﬂ ] are 1nqorporated withih the SEA and are eligible to recelve P. L. 94 142 funds
to provide services and programh for adjudicated hendicepped youth within

. . correctionq facilities, ’

. ., ’ Y © - _26_ 31




. Chapter III -
+§TATE AGENCY AGREEMENTS

Sole Stgte Agency Reaponsibility

It was clearly the intent of Congreas that no handicapped child be excluded
.by recipienta of ffdéral funda for the ed;cation of the handicapped, and that all’
involved agencles follow a policy of zero reject. ;Tﬁia.policy of zero reject
meana that all handicapped children of achool ;ge mua; be aff?rded a free appropri-
ate public education (8612(1)), and that each atate adopt poll%iea'and formulate
Annual Program‘ Plans (APP) for achieving those goals. ’ -

Congreaa aouglit to make the zero reject brincipig effective by providing for
one and ;nly one po;nt of reaponsibility and accountability. }t required a
aiﬁéle atate agency, the atate education agency iSEA), to be.reapbnaible for asi .
suring :q; Depaffment of Health, Education ;nd Welfare (HEW), that,ghe}reQuire-
menta of P.L. 94~142 are carried out. In addition, all educational programs for
handicapped children within the afﬁte, including programa adminiatéred by another
state or iotal agency (auch aa departmenta of asocial aervices, m ntal health,
Eental retardation, human reaourcea, public health, correctionsfor juvgnile aer-
vicea) gjkp placed under the general auperviaion of the Peraona reaponaible for
' educational programs for the handlcapped in the SEA; muat be monitored by the SEA'

and must meet the SEA's educational atandarda (Sec. 612(6), and Sec. 121a.134 and
.600-.602). '

Bach atate participating in receiving federal funda generated by P.L. 94=142,
must anmit to the Bureau of Bducation for the Handicapped (BEH) of HEW, an Annual
Pro;;am Plan (APP) outlining each atatea' 8oala, objectivea and activitiea for
satiafyiné the mandates of the law. The APP ia updated—anéuayly, and one ogathe
additional requirementa of the ‘law 1a an aaaurance that policy atatementa are in
effect that detafl the SEk'% reﬁponaibilitiea fo; compliance and monitoring of
all agencies providing progéama and aerv}cea to handicapped c¢hildren and youth.

i -
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‘;Eate Interagency Agreementa ‘ : ’

i

Since the focua of thia policy paper 1a the State'a efforta to provide
special education and related servicea to adjudicated handicapped youth, The
Policy Optiona Project aurveyed the annual.program plana aubmitted to BEH by

participating states, to ascertain 1) 1if policy atatements with regpect to the:

¥

sole atate agency provision of P.L. 94-142 were in place and 2) what types of

interagency agreementa between the SEA and other atate agenclea were mentioned
in the documentsa, eapecially those ag£;ementafbetween the SBA and the Department
. ) p '

of Corrections. . '

b

The following Recent Trendas in State Interagency Agreementa Chart representa

a state by state breakdown of state interagency agreements, and alao particular

state lawas impacting on agenciea’ dutlea and responaibilitiea for the proviaion

of apecial education to handicapped youth.'
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Alsbana

California
Colorade
Connecticut
Delaware
Florida

Georgia

Idaho

Illinots

ndiana
[owa

Kangasg

Kentu

2‘: Loutsiana

lend

Ha

Magpachugetts ,
Michi.
Misgiastippi
Miggouri
Hontana

Minnescta

Hebraske
Kavada

Hew Huspshire

Hew Jerse

Hew Mexico

New York

North Caroling | P
Rorth Dakota

Chio
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mrolina

Bhode Island

Pennsylvania
Sout

ingeon

South Dakota

ZTepneesea

Texas
Utah

Yermont *

Virginia

Haslit

Weat Virginia

Hisconain

D.C.
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RECENT TRENDS IN STAJE INTERAGENCY AGREEMENTS CHART '

* 7 Reference Notes ! 5

HOTE: Unless othervise noted all reference data is from cthe FY 1979 AEP's submitted co BEH by the
respective states. .
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'Alabm, Attachment Fl refers to Interafency Agreements, 4

-
a

Migsouri, The Division of Youth Services and Division of Corrections is under the Deparmn:
of Family and Socfal Services.

North Carolin8. Youth Cortections is in Department of Human Resources - acts as an LEA'
South- Dakol:a. Lav #13-37-14 places Youth Corrections under the State Board of Charities.
Arizona, Attachment A refers to Interagency Agreements.
Culorade, Department of Inacitutiona. .

Connecticut, The Special School Diserict is ip the Department of Mencsl Retardation.
Florida, Under development is a special LEA provisicvn for corrections education.

Hawait, This 18 & total State System gnd Consent Decree and order #C.41768 (May, 1977) o

dptes Interagency Agreements. .

ldaho, Department of Healb/and Welfare. ’ :

Indfana, Refers to Policy Statement for meptior of Interagepcy Agreements.

Kansas, Appendix F refers to Interagency Agreements. ' -

foutstana, Special School.Diatrict F1. ’

Massachusetts, Bureau of, Institutional S¢hools. ‘
H.lnnesota. Crippled Childrens Services. . . 7/ Y

H.lssissippi. Division bf Mental Betardatfon is under Department of Msncal Health.

Miggouri, Fami}ly and Social Services. .
Montana, Department of Institutiona. y :

'Nebrn;ka. Public Welfare., .

MNew BHampshire, Total LEA responsibility. . ¢ s
North Carelina, Supplementary Security Inceme (S51) Progrean. t

Ohio, Attachments ! and 7 refer to Interagency Agreements.

Oklahowma, Ceberal Palsy, Preschool Deaf' am! Social Security Progranms.- L
Oregon, Childrens Service per Executive Order (OE)-77-22 {1977).
Rhode \Isl.and. Attachment 10 refers to Interagency Agrecmenta.
South Carolina, Private Schools, Private Reofdential Schools, Private Day Cdre Proframs.
South Dakota, All ocher agencies. . . - T

Tennessee, Atcachment 13 refers to Iuteragenc)! Agreemants per l:he cdhaent decres i the ¥l
Rnigx v. Tennesses Departwent of *Education case (1978},

Tem, Does not specify sgencies in statezent. .
Vermont, Refers to lnteragency Agreebents as being ip progress. -. . -~

v

Washington, Department of Social and Healch Services Preschool Programs,

¢

Wisconsin, Refers to Appendix R - DHC #78-14 for Interagency Agreement witch Headstart Prograas.

Wyoming. Does not specify agencies in statement,-

. . .

ur
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In gnaiyzing the preceding policy requirements detailed on the Recent Trends -
“1in State Interagency Agreements Chért, of policy statements, interagency agree-
[ ' i
ments and particular state laws, certaln states emerged, as havipg policies and
T

- " - ’

‘agreements that need to be explored and highlighted. ] .
In New Jersey - The Garden State School District was crea;eg\with the enact- 4//

- .

pent of Chapter 187, New Jersey Laws of 1977, to admjinister educatibn'prog;ams ’

in correctional imstitutions.- This special school district a;éo is eligible to

S

receive CETA funds and ESEA Ti}le i funding’ fot students in correctional facilities.
The Garden State School District has also been incarporated and designated as a

local.educatidn agency (LEA) for P.L. 94-142 funding and classification purposes.

[-]

In Louisiana - Act 754,;;;%§ea on July 26, 1977, ﬁy the Loéulsiana 1egislatur;,
set.up Special School District #1 as an LEA féf purpoées of P.L. 94-142 funding
and prd%ram provisions. The reéulations for A.734 were épproved on Septepber]lo,'
1978 and they detalled agreements between the SEA and the Departments of CgrreE-

c

tions, Health, and Human Resources, to providf placement aﬁd°programs for handi-

+ *
- -

capped youth./ . . . .

In Connecticut - Publfc Act #77-587, was passed for the purpose of estaplish-
ing a Special School Qistrict w&thin the Department of Mentdl Ré%&rgatiéﬁ to '
receive funds and program support from P.L. 94-142 and P.L. 89-j13%i

LJ

In Hawaili -~ By a Circuit Court Consent Agreement and Order in %he Silva et al.

v. Board of Educatfon, State of Hawaif, (C.A. #41768), case the’state education
agency,(SEﬁ) was given sole state agéncy responsibility for the education of all

. handicapped childrem; and interagency agreements were ordered developed with all
. - :
other state agenéies providing services to handicapped children. The State of

[
-

Hawaii operates a completely state financed education system.

In Illinois - The Lincolnland Special School District operates as an LEA
g}thin the Department of Youth Correctiopns for the purpose of providing special,

education programs and related services to adjrﬂtcafed hﬁndicapped youth within .

4 s - .

S e
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the corrections system. Interagency agreeménts are also in force to meet the
provisions of P.L. 94-142, between the SEA and other state agencles providing

services to handicapped children and youth. d
% . .
In North Carolina - Chapter 927 of the General Laws of North Carolina,
' .

-

-

passed by the legislature in 1977, established the SEA as the state agency with’
" sole responsibility for administering special education programs and provided

for interagency agreements between the SEA and those other state agencies (Head-’

-

start, Division of Health Services and the Supplementary Security Income.(SSI)

lprdgram) that provide services to handicapped children. Also, under this law,

the Depaqtmént of Youth Corrections was moved to the Department of Human Resources
and waa'designated as an LEA to recelve funding and program support under P.L.

- = .o :
. 94-162. | - . ;

e e

N /-
In South Dakota - The General Provisiong in Chapter 24:05:07:08 of the South
Dakota Code provide for interagency cooperation between the SEA and all other

state agencles servicing handgcﬁpped children. Also, in SBCL 13*3?—14, the De-

w ¥

partment of Youth Corrections is ﬁnder the Siate,Board,of Charities for funding

and proéramming purposes. . . -
In Alaska - By stage statute the state education agency (SEA) is the only

agency allowed to administer education programs; including all SPECiél education

programs run by other sState agencies. Interagency agreements are also in plgge

to provide for special education services with the Departments of Youth Correc-

tions and Human Resources.

In Ténneasee - Cooperative interagency agreements are presently jin progréss

. between the SEA and other .state agencles, including the Department ofJCorrections

4 and Department of Mental Health as a result of recent proceedings in the Doe
case (C.A. #7980-1) presently before the.Chancery Court, to provide

special education and related services to adjudicated handicapped youth.

e : ~32- - , :
| 37 3




-+
i

Provisions for interagency agreemgnts between the SEA and the Department
o?hYouth Correctigps are also m;;tioned iﬁ the 1979 Annual Program Plans of
South Carolina, Oii;homa, Ohio, ﬁew York, Montana, Massachusetts, Maryland,
Delaware, Texas and Califernia. Also, according to the 1979 Annual Program Plans,
. fotty-thrée ;tates (43) presently have some manner of Interagency agreement opera-
tional between the SEA and other state agencie% providing programs and services to
hanaicapped_children. The U.S. Territory of Pue%;o Rico has a policy statément

with respect to the sole staté agency responsibility mandate of P.ﬁ. 94-142 and a
declaration of 1nten;10n was filed to hold interagency me;tings for the purpose
of securing cooperative agreements between the education agency and other agencies
providing services to handicapped children. )

$o far, seventeen (17) states have so?e provision as stated in the FY 1979
APP, for interagency cooperation between the SEA and the state youth correctional
agency either in the form of policy statements or state laws and regulations..
These interagency agreements make 1t possible for the SEA to carry out the man-
dates of P.L. 94-142, with respect to the provision of free appropriate special

education and related services to handicapped ybuth. For adjudicated handicapped

youth placed in correctional facilities, there is greater opportunity for expanded

- i

special educapion programs and services when 1nterageﬁéy cobperative aéreements
. are 1in effeqt between the SEA and the appropriate youth services or correctional
agenéy.

Some of the bureaucratic confusion mentioned in recent sti@ies (Morse. 1976;
GAO Report to'ﬂqureés, 1977; Meta Metrics Inc., 1977; Turnbull rnbull,
1978) with respect to'conflicting agenq?.mandates, overlapping responsibilities, ¢
budgeta¥§ constraints and program authority, may be’improveé when the agencles
involved with providiné speciai education services to handicapped youth and es-
becially to handicapped youth in correctional 1nst1tutionq, work together in a

’ . - .
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‘efforts.

1

] )

. . Ab\.

T

concerted manner under the direction of the SEA. There are still areas on both

the state and federal levels where inter and intra agency s?orainatipn needs to

be addressed, in light ¢f the educational mandates of P.L. 94~142 and the SEA.

Y

“responsibility for carring out.those mandates for handicapped youth.

-

h 4 . ’
~Federal Interagency Coordination with the States :
. -~ N ;

ﬂetaohétrics, Inc.: in its 1977 report to the Department of Health, Educa~-
|\ *

tion and Welfare (HEW) cqtmented on mechanisms for possible interagency coordina-

-

tion on the federal level ?ith those agencies involved in corrections education

. / .
They listed several

programs and deparfjﬁﬂ%s to

and to help combat,juvenile delinguency. Under.the Law Enforcement Assistance

El

AQministration EAA) are several laws that are relevant.to the subject of pfo~

viding eduoitional programs for youthful offenders and also have lmplications for '
d

handicapped ‘youthful offenders. The laws under which the LEAA operates are:

Juvenile Justice and Delinquency Prevention Act of 1974 < o .

+  Section 204 (b)(2)(4) and (£f) of the Juvenile Justice and Delinquency
Prevention Act grants LEAA the authority to coordinate certain juvenile
delinquency related efforts of other Federal agencies. Effective use
of this authority, which would rely in part on other agencieg accept-
ance of it, offers a possiblée vehicle by which to coordinate Federal

" efforts, in at least providing corrections education to juveniles.

"The 1974 Act also established a National Advisory Committee for Juvenile’
Justice and Delinquency Prevention. This interagency ¢oordinating council
is respong}ble for making annual recommendations to the LEAA administra-
tion on planning, policy, priorities, operations and managemént of all
Federal juvenile delinquency program efforts. The committee could place
a speclal emphasis on developing and implementing Juvenile corrections
éﬁﬁéﬁtion'programs as an effective means to combat Juvenile delinquency.

] .
Omnibus’Crime Control and Safe Streets Act of 1968 and the Crime Con-
trol Act of 1973 ' :
Fd f - . - .
This Agt which established the Law Enforcement Assistance Administration
(LEAA) in the Department of Justice, also provides an excellent mechanism

'

2)
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s which give statutory authority to certain agencies, .

educational efforts among youthful offenders
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by which to coordinate cokrections edﬁcation program activities. With
the 1971 amendments, the states were;required to submit in order to -
qualify for ds, a stategplan to‘LEAA These comprehensive plans had
to demonzégﬁizﬁto LEAA's satisfaction that the state: provides satis-

. factory hasis on the developuenit and operation of communiﬂy-based
correctional facilities and programs, including diagnostic services, -
halfway houses, prolggtion, and other supervisory, release programs for ‘
preadjudication and post-adjudication referral of delinquents; yOuth-v
ful offenders and first offenders and commnnity-Oriented programs for

- the supervision of parolees. ‘ ’ A

) —
Meta Metrics (1977) reported that, passage of the Crime Control Act of 1973

placed even greater empﬁasis on juvenile delinquency requiring that the states

[

TInclude a jGVenile delinquency component in thelr comprehensive state plans as a
condition of-reEeiving'ﬂEAA funds. It is this funding mechanism -
) .- Lo iy, . .

approval of state plans - that provides LEAA a means to coordinate, at leadt at

” ™

the state level,.corrections education programming efforts. LEAA guidelines could.

be developed to make it a prerequisite that state plans.include provisions fof

]

establishing, developing, and coordinating juvenile delinquent corrections

education program funding in a comprehensive and systeqii;: manner.
» HEW has a legacy of'correction education program imvolvement and consequently,

to a certain extent, program coordination. The Juvenile Delinquéncy and Youth

Offenses Contfol Act of 1961 gave HEW responsibility for providiﬁg categdrioal
. v "b

grants to Eommunities, institutions, and agencies to both plan and gtart innovative

N "2
demonstration and training progranms. These programs included sLhool PTOgrams for

¢

the disadvantaged, subsidized job training for out-of-School anL Eyt'Of“”DIE; ;

youths; and community-baaed correctional programs. The Act ;gs extended’in 1964+ ° ¢

L4

and 1965. and by 1967 approximately $4? million.in appropriations were spent under

L
-

the Act. However, with the Office of Economic Opportunity increasing fqnding of
\\
similar types of effort, most of the demonstrations projects funded under Control

At

’d\gif of 1961 were transferred to OEQ control in the mid and late Meo's,
With the passage of the Juvenile Delinquéncy Prevention and Control Act

of 1968, HEW assumed responsibiligy fo¥ coordinating all Federal activities

. [
i L

. _ ~35- ) ] iy

+ .

+

-

-

‘¢




s .

Al

-
- q

4

in juvenile delinquency, youth development and relateéfields. Howe\'zr, co~-
ordination of a11 Federat activities was frustrated by 1) inade@uate adminis—

trat:l.on caused in part by the ove.rlappiﬂ'g Tes nsib:l.l:l.t:l.es of the Act (1968)

L ¥

concernin&_HEW and LEAA roles ‘and also b; 2) HEW s fa:‘:lure to request more tham

"s.mall portion of the authorized appropr:l.ations for F:I.scal 1970 for eDordina-

1
P - \ ..
-t!- LN .

ting?)functions .

Since now, with the passage P, L 94-1&2, the- Bureau of Education for,

the H&‘hdicapped (BEH) of HEW has responsibility for approving the Annual Prosram

Plans (APP) submitted by each participat:[ng state that. applies for P. L. 94*’142

funding, and now that_ fe%éral interagency agreement@e being negotiated by BEH,
handicapped youth, both in public schoole and institutions, and youth incarcerated
‘ state ang federal coiectional facilities\ have a greater ‘oppartunity for
_

:I.mproved delivery of special education ad(related services.

& Interagency agreem:ents betWeen Federal agencies, the SEA and other stateé

agencles providing educational services to handicapped youth are presently in the’

4
,fomati_ve stages,vas was mentloned in detail earlier in‘this paper.

- = -
a0 4 -

policy. deciéione' still need to bé made with respect to the areas of:

-2 provision of related services to handicapped youth 1in correc-
* tional institutions: ' . £ .
. ‘ L .
Y * v *
® personnel preparation; :I.ncluding pre- and iggervice training _'-‘
'+ for :I.nd:l.viduals working w:l.th handicapped }outh in correctional
?acilities, . .
L g @ " .
) funding consideratioﬂs where different federal programs haVe X
4 specific eligibility criteria, and - o . :
' '
e educational consd.derations for adjudicated hahd‘iﬁcapped' yout'h .

. 3 aged 18-21 per P.L. 9%94-142.

- .

Ghapter, IV will br,feflyeexplore these areas for future consideration ':I.n light
- A}

of:thefandates of P.L. 94—142. s

L ] 'o ~ '-
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LMY : B .
N - ~, Chapter IV .
N : AREAS gPR FUTURE CONSIDERATION . ' 1 ‘
Lo & . ! !
Personnel Needs and Insernice Treininz ] Do ﬁﬁ

‘ — N
R 1

Public_Laﬁ 94-142 provides for a copprehensive tem of personnel develop-

ment, -including participgtion of other:agencies and institutions, inservice -~

training and technical essietance to ldcal educetron agehcies (91213.380-.387).
The étete éducetion Agency (SEA) is cherged with the 'overall fesponsibility for
._impiémenting eppropriere personnel developmedt and 1nserv1ce fraining programs
for state and local education agency personnei and for otner agencies: which
'provide services to hendicepped children and youth, | .

One of ‘the major problems reported in the GAOD Report to Congress (1977) was
.tne lack of edequately treined teachipg staffs at the juvenile correctiohal insti-
totions visited by thelr consultants. The report noted that eﬁen if initial
dizgnostic testing of the incarcerated handicapped population provided accurate

+ L}

identification of learning problems, the institutions l4cked special education
=

teachers preined to help children overcome such problems. The GAO (1977) report

v

stated that, "of the 3§¥'teachers,in the ipstitutions visited, only about 6 per-

, ‘cent were certified in special education" (p. 20). ‘It was also noted that'while
ceriifica%%on 1s not the only measure 'of 2 teacher's ebility to effectively dezl
with leerning problems, it 19 a readily availazble measure that dpes not 1nvolve

' S .

‘having to specificelly observe eech teecher 8 performance to judge.his/her ability.

The following chart represents a listing of the stdtes and teachers studied in

-
the GAO (1927) report: - '
. E " Total : Certifieg_ P
. te r Number . Percent N
+ T
. alifornia - 119 3 3
. Colorado , 32 - %~ 3 9 °
. Connecticut. 32 1 ) 3 4
Texas + - - ° 96 9 g .
. Virgina . .J4, 5 7 )
' . 333 21 . 5.9 '

|
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The random testing of delinquents for learning problems conducted by the

..GAD'S consultantsg in Connécticd& and Virginia showed that 28 and 23 percentt re-
£

spectively, of the institution popul&tion had primary learning problems An addi-

tional 15 and 23 percent, respectivef&, were classified as having limited aca- _~

demic potential. "In the Nation's public school systems, all of these children
=~

could be ciassified as handicapped and, therefore, would qualify for special edu-
L]

Al
cation programs taught by certified speclal education teachers.
4

Not only are speciai education teachers in short supply, but classroom teach-
* - ' f - . '
ers in correctional facilities generally are not trained in how to recognize or

evaluate a juvenile's learning problem or which teaching methods and tecbntiEs
should be used in attempting to remediate such problems.

Clearly, there is a need for personnel training in both the public schools

and in correctional settings. Other recent studies (Atlﬂﬂta (Georgia) ASSOCi&‘

A}

tion for Retarded Citizens, Inc., 19?%‘ Legislative Research Commission - Kentuckv

Report #125, 1975; Santamour and westﬂ 1977) have shown that personnel

Lol

. /
in the judicial system know little about the problems and special needs of the

handicapped offender. Inserviceitraining programs sponsored by the SEA can helr

to sensitize Ete corrections community as well as police and court officials, to

the unique needs of the handicapped cffender and to the mandates of P.L. 94 142

-

.
that provide, under law and regulation, procedur2l and educational safeguards
1 ' - - ‘

to the handica youth. : <

Funding and the Provision of .Related Services

Public Law 94-142 specifies the, provisions to be used in implementing special
. Tt
edocation and related services for handicapped children and "Jouth. Section 121a.13

of the regulations_for P.L. 94-142 defines the term "related services'" as it is

used in the law: ‘ ) r .,
. (a) As used in this part, the term "ﬁalated ser“ices means
) .- .. . 5
l“ “ ’ 1
. -B_ . ‘. . ' L
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transportation And such developmental, corrective,’ and other Sup-
portive services as are required to assist a handicapped child to
" benefit from special education, and includes gpeech pathology and
audiology, psychological se€rvices, physical anid occupational - . .
therapy, recreation, early identification and assessment of dis~
abilities in children, counseling services, and medical services
for diagnostic or evaluation purposes, The term alsd ingludes
school health services, social work services in schools, and'par-
ent counseling and trainipg. ‘ .
(20 v.s.C. 1401(1?).)

* - + '

Aiao, in Section 121a.14, special education 1s defined as it 1s used in the

L4
1

(a)(1) As used in this part, she term "sfécial education"

means specially designed inftruction, at no cost to the parent,
to meet the unique meeds of z handicapped child, including
classroom instructiop, instruction in physical education, home
instruction, and instruction in hospitals and institutions.
. (2) The term includes speech pathplogY, or any ofher re-
lated service, 1f the service consists of specially designed-’
‘ instruction, at no cost to the parents, to meet the unique needs

of a handicapped.child,°and is considered "gpediai education” L
rather than & nelated.service underr State gtandards. T T

(3) - The ‘term alsc includes vogational education 1f it con~
sists of specfally designedainatruction,'at no cost ta the par-
ents, to meet theuunique tieads ofiﬁ handicapped child. v

(b) - The terms in ,this. definition are defined as follows:

(1) "At no cost" 'meane that all specially designed instruc- '
tion 1is provided without charge, but does not preclude inci- .
dental fees which are .normally charged to non-handicapped stu-, .o
dents .or their parents as a part .of the regular education ‘
program. , ¢ . i

(2) "Physical education" 1s deﬁined as follows: . .

(1) The térm means the developmejt of*'

(A) Physical afid motor fitness;

(B) Fundamental motor skills and patterns, d

(C) skills in aquatics, .dance, and individual and group
games .and sports (including intramural and lifetime sports).

(11) The term includes special physical educatior, adapted
physical education, movement educatiqn, and motor development.

(20 U.S¥C. 1401 (16).). . . -
* f ‘
€3) ! Vocational education means organized educational pro-
= grams which afe directly related to the’ preparation of individuals
for paid or unpaid employmeht, or for‘additional preparation for
a career requiring other than a baccalaureate or’ advanced degreq.
Ty

(ZO‘ﬁfS C. 1401 (16).)

. o

These definitions for speciai education and related services per P L. 94~ 142,
L]

3

¥

-

¢ 'frocus on the unique educational needs of the handicapped child and/or YOUth:aﬂg

[
.
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do. not limit the provision of services to what 18 currently available in either

-

the public school settfing or the correctional facility.

[

Probably tﬁe greatest obstacle to comprehens}ve progfamming is lack of fund-
1n§ (Hedge, 1979). Studies indicate, however, that progréms for the handicapped

offender may be.congidered.economical (Wisconsin Department of Health and Social.
' -

ggr;gces Report, 1978). Ané%her study suggésted:phat the average rehabilitated
retarded. offendet retufns seven to ten dollars in income tax for each dollar

" spent.on hiskher rehabilitation (Santamour énd West, 1977, p. 10). The Kentucky
Report #125 (1975) ;eported that present educational and rehabilitative prégrams
for handicapped offenders were ineffective} and that any future p}ogramming
efforts would ﬁave to be individualized 0 each immate could reéeive personal
attention. The Georgila Stud§ (1975) found that 1if more funding were available,
most ;rison officials and their staffs would welcome mew programs for the

handicapped offender. . . : .

Il

Inadequate funding often results in acute understaffing. What few resources

and equipment are available for providing related services to handicapped youth often

—

remain unused because of the lack of trained persohnel. The shortage of speech,

/.
physical and occupational therapists in a juvenile correctional facility means

that these needed related services, which might be necessary for the handicapﬁed

-

*you:h to benefit from special education instruction and p}ogramming

available. Even 1f funding is adequate, the nature of the correctional setting
and the work environment, make the process of attracting qualified employees

that much more difficult., Smith (1978) reported in a fact finding study of spe-

cial education and related services in youth corrections facilitieg in Tennessee,
that related services, other than medicel, dental, speech/hpar1ng/opﬁthalmological

diagnostics, are virtually non-existent. Even when there were limited related

services, there appdared to be no formal mechanism for assuring speé@y delivery

"
L]
.
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of referrals-for a servic% and no clear pattern for responsibility or monitoring

of whether or not the service had been delivered.

As was previously mentioned, interagency cooperative agreements between

-

the SEA and other state agencies providing programs and services for handicapped
youth, can specify those areas where service delivery f% acute and begin to ad-
dress the policy issues in personnel preparation, inservice training and funding,

for the provision of related services. More indepth analysis and research need

to be conducted on effective teacher-training programs that have application to

’ handicapped.youth in correctional facilities. Some experimental programs in

-

Virginia, Maryland, Indiana, Florida, and North Carolina are exploaing the feasi-
bility of school-release programs for handicapped offenders who.need the speL
clalized programs and services of fered in the local scdool district where the
correctional facility 1s located. Other states, as-was mentioned previously,
have designated by statute certain-youth eorrectional facilities a8 local edu~-

cation agencies (LEAs) for the purposes of funding and programming per P.L. 94~

142.. Also, certain correctional institutions in Tepnessees, Illinots, North

Carolina and West Virginia offer a comprehensive range of special education pro-

- . -

grams and related services (diagnestic clinics, speech, physical and occupational

¥
therapy programs), to.adjudicated handicapped youth, °* . .

. ] . £

Educational Policy Considerations for the > Handicapped Offender Aged 18 to 21
under P.L. 94-142 i ) .y
»

Another area of interest, znd concern for educators, parents and advocates,

' for the provision of gpecial edbcation and related services to handicapped ad-

judicaced youth,_ centers around those sections of P. L. 94-142 that speak to the ’

timelines and ages for free appropria;e public education (FAPE). Section 121a.
122 et.seq. of .the regulations for P.L. 94-142 details the ages of eligibility,
the timelines for enattment of the law, exceptions to the ages specified in the

law and regulations, znd the necessary documents whigh participating states

-

\)‘ . A - . ’ _41_ r
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" Jneed to submit in the annual Program plan (APP) relative to the timelines and
exagptions. -
Section 121a.122 reads in whole:

{a) General. Each-annual program plan must include in detail
the policlies and procedures which the State will undertake or has
undertaken in order to insure that a free appropriate public edy-
cation 1s available for all handicapped children aged three through
eighteen within the State not later than September 1, 1978, and for
all handicapped children aged three through twenty-one within the
State not later than September 1, 1980.

. " (b)Y Documents relating to timelines., Each anmual program plan
must include a copy of each statute, court order, attorney general
decision, and other State document which demonstrates that the State
has established timelines in accordance with paragraph (a) of this
section. . .

(c) Exception. The requirement in paragraph (a) of this sec-
tion does not apply to a State with respect to handicapped children
aged three, four, five, eighteén, nineteen, twenty, or twenty-omne
to the extent that the requirement would be inconsistent with State
law or practice, or _the order of any court, respecting public edu-
cation for one or more of those age groups 1In the State,

T(d) Documents relating to exceptions. Each annual program
plan must:

(1) Describe in detail the extent to which the exception in
paragraph (c) of this section applies to the State, and
~ (2) Include 2 copy of each State law, aoyrt order, and other

document which provides a basis for the eggeption.

(20 u.s.c. 1412(2)(B).)
¥
v Since separate legislation is needed to enact the FAPE provision for ages

>
three, four, five, eighteen, nineteen, twenty and twenty-one, 1f a state does

-

not provide regular education programs and services in these age groups, advocates,
parents, and professionals will nee& to mﬁke.thei? séagé legislators aware of
this pogsible gap in educationdl services for handicapped youth./

j?or the handicapped youth aged 18 through 21, considered and adjudicated as
an adult, and placed in an gdult goryectioys facility, special e;uchtign and
related services which are neg&éd by the youth in order to benefit from prison-
related rehabilithtive‘pﬁograms, may be limited or non-existent. Currently,

there are only thfee federally funded programs (ESEA-Title I, CETA, and the
: .

Rehabilitation Act of 1973) that offer direct services to disadvantdged or handi-

]
4 -

capped inmates in state and federal prigons.q,? ’ ,ﬁf .

FRIC ~ | -2~ o R




Meta Metrics Inmc., (1977) stated that federally funded corrections educa-
tion programs are the result of scattered efforts at the local, state and na-’
tional levels to address the problems of vocational, general and higher education

for offendera. The key pleces of legislation under which theae efforts are im—

e

plemented are:

-

e PElementary and Secondary Education Act of 1965 (ESEA)

Under Title I of ESEA, grants are provided to lp€al educitional

agencles and to state administered institutions serving educa-
, .

tionally deprived children. f!tle I accounts for approximately

one-third of all federal funds expended for corrfections educa

tion.

e Rehabilitation Act of 1973 : . \
State rehabllitation agencles developed programs to E;gkide‘woca-

s+ tional adjustment services to physically and mentally handicapped

§
!

& Comprehensive Employment’ and Training Act of 1973 (CETA) :

The Department of Labor provides job training and employment op-

delinquents and inmates under state block grants.

portunities to econcmically disadvantaged, unemployed and under-
employed persons under £121e I.of CETA. Title II provides transi-

tional public Bervice employment and Title II benefits épecial'

manpower giﬁpps.

e Higher Bducatian Act of 1965 ) ~
Basic Educ:tion OPportunity Grants (BEOG) constitute a, suhstantial
program to benefit ex-ocffenders in obtgiﬁ!ﬂk an undergraduate edu-

cation. The Teacher Corps (Title Vl has operated programs in cor-

rectional iastitutions. - . T
[ 4
e Adult Bducation Act - ESEA Amendments of 1966 : .
L
. %o-
~ Formula grants to states have resultd® in the provision of adult .
\‘l ‘ -l . . LY ‘. P’
' J;




education programs through the aecondary level to ipmatea 1in cor- -

A

) . 4

rectional inatitutions.

® Ompibys Crime Control and Safe Streets Act of 1968 -

Block granta are awarded to atate planning agencies and aelected

correctfonal education projecta are funded. LEAA diacretionary

- x

[}

granta are awarded to corrections education'projecta (p. 6-7).

Another poi;cy area that needa more clarification and indepth analyais con-
cerns the agea and criteria used by the states to determine what conatitdtea a
delinquent act, who 1a conaidered a delinquent child, and what offensea are con-
aidered to be atatus offenses (thoae acts applicable only to minbr children).

According to Hutzler and Seatak (1977), thirty-three atatea preﬁently have

L L

statutes that consider a delinquent act to be an offense committed by a minor
] ¢

child prior to having become eighteen years of age, that may or may not be con-
sidered a crime under appiicable atate or federal law, if commipted by an adult.
Also, seventeen atates, so far, have exceptions to the age 18 requirement.

for conaideration of status as a juvenile offender or delinauenf child. States

] .
such aa Vermont, New York, Nebraaka, and Colorado comsider children who commit

delinquent acta and who would come under the juriadication ©f the Juvenile Juatice

System, aa being under aixteen yeara of age. In Masmaachusetta, only those chil-

.

dren betwgen“the agea of 7 and 17 yeara old, who commit delinquent acts, are
treated aa juveniles under state Btafpte. I11inoia, Michigan and South‘Carolina
treat children unde:-age seventeen as juvenile offendeya and crimes committed bj
tizat population aa delinquent acta.

The lack of uniformity among the atate;{ in age eligibility for who ia oon-.

aidered a juvenile apd what crimea are clasaified aa delinquent acta, can have

4

- \\#
implications for handicapped youth who come before a muncipal, state or federal
o"""'"-\ ; -
court, If fhe handicapped youth reaidea in a atate that conaidera Peraona Over g,
lﬁ.anﬁfor nder 18 as an adult, tben!'heiahe if adjudicated, may be confined to *

e 49 - 7
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an adult facility where educational resources are limited and the potential for

»
£y

; physical or emotional abuse 1s increased.

v
L] . .
Policy decisions need to be made that will address the issues relatixg to
P 4
the ages and other criteria used by the states in determining juvenile status, <

what constitutes a delinquent act and what programs and services are avallable to

divert children, especially handicapped children, from,adult correctional fa~

cilities. )

L]

Althouéh tﬁe provision of special education and related services to hgndi-
: capped youth aged 18 through 21 by the states is considered to‘be permissive 13
- P.L. 94~142, the 1ntentvof Congress 1s clearly in favor-of Helping the stites
provide speciai éducational.services for the young hand{dﬁbéed adult.
fkcent ;tudies (Children's.Defeése Pund, 1976; Meta Hhtriés Inc., 1977
Santamour and West, J9%9} indicate that-effectigg educational, vocational and
rehabilitative programs for the handicapped young adult gffeﬁéer a;e an 1pvest-

L

. . -
ment that can r2duce recidivism and additional, higher welfare costs for both

state and federal govermments.




CONCLUDING STATEMENTS AND POLICY OPTIONS

Public Lsw 94=142, ihe Education for All Handicapped Children Act of 19?5,
has been considered a plece of landmark legislation, in that, the belief “that
all handicapped children hsve a right to a free, appropriate public education is
now actualized in law, as well ss in practice. The belief that all haqdicapped

children have protected rights to an appropriate education 1s also extended to

handicapped youth incarcerated in:correctional institutions. The Stata Educa=-
tion Agancy is charged under the fedaral 1sw with insuring that the ;ights of
handicapped Youth are protected and that programs and services provided to the
handicapped by other state and local agencias‘comply with the mandates set forth
. in P.L. 94-142. The judicial process by which a handicapped.youth_becomep com-
pitted to a correctionsal f3611%ty does not reduce the total state responsibility

for providing those handicapped children with a free, appropriate public education.

Congruent with the intent of P.L. 94-142 for policy.statements to. be developed
¢ : .

by state agencies to. assure implementstion of the provisions of the law, 1s the

t
-

mandate to the states to develop cooperative working agreements and arrangements

between the different state agencies to provide a continuum of special education

services, so that all the handicapped children of the state receive a free,

7 .
apprdpriatg‘public education. s

The policy option statements débeldped‘throughout this paper have focused

on the specific issues inherent in the provision of appropriate special education

and related services to adjudicated handicapped youth. The following policy

"

5\
options are presented to help/a cision makers in formulating appropriate public

policy so that special educsfion and related services can be provided to adjudi-
§ . - -ﬁ‘?
cated handicapped youth. ' ‘ N

PolicY Option #1: .

. The Juvenile Court will notify the local education agency (LEA)
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when a Jouth, suspected or known to have a handicapping condition,
is8 scheduled to appear before 8aid court for either a status or

criminalfoffense, that necessitates an adjudication hearing.

L4

Policy Option #2:, . .

4

The 1oca{.e§ucation agency (LEA), upon notification by the Juvenile
. Court of an iépendiné heariné on a handicapped youth in its juris-

" diction, and with the permission of. the parent or guardian will pre-

sent to the court for inclusion in the court rectérd, any pertinent

diagnostic; medical, psychological or educational information that

-

could be helpful in sec:?ing proper treatment and placement for the

- s *

hgndiéapped youth. . '

Folicy Option #3:

4

The state education agency (SEA) upon determination that a known
handicapped youth, adjudicated by a Juvenile Court, is in need of a

surrogate to act in his/her special education interests, will inform

3

the appfopriate correctional agency, facility or 1nshitqtion that a

N ]
surrogate has been appointed. . "

-
Policy Option #4:

The state education agency (SEA) together with the state youth cor- .
- ) 3K
rectional facility or institution will ensure that an individualized

education program (1??) for each handicapped youth incarcerated in a
b3 -, '
state correctional facility, be developed that will reflect the indi-

t  yidual needs of the handicapped youth.

4

-

Policy Option #5¢

Pl

The state youth corrections agency will énsure that the special educa-

tion progr and related services needed by the incarcerated handicapped
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yéuth be_provided-in the least restrictive enyironment appropriate,

! 1Y . " "

Policy Optibﬁ #6: = .

Co - v S .
\S) > ‘The state education agency (SEA) will develop and implement effective

- ﬁsacher training programs, and inservice education programg for both
regulag and speclal education teachers and administrators who work with

1adjudicated handicapped yOuﬁh in correctional facilitie®.'

J— »

’

Policy Option #7: )

»

Local and state government leaderé will work with parents, educators,
and advocates for exceptional children, to ensure that appropriétg

legislation fs passed that will provide for the delivery of special

education and related services to handicapped young adults, especilally

-

adjudicated handicapped youth, aged 18 through 21 yeers oid.

Policy Option #8: \\

»

Local and state government leaders, together with Juyenile Court

- ' Justices.and the SEA,-wili formulate uniform policies and‘P{ocedures

' relative to age criteria and definitional language defining'jhvenile
statug and delinquent acts, to ensui‘i;ha: all minor ‘¢hildren, espe-

. cially handicapped children, who commit criminal or status offenses

ave judged in a fair and equitable manner.

ot
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APPENDIX A

POPULA@{GN
OF !
SCHOOL~AGED -
CHILDREN

‘. -IDENTIFIED
94~142
POPULATION

) |

* Locus®= 30 ~ 50% handicapped °

&

* The Locus of thewlosed System Venn Diagram represents the suspected

T

incidence of handicapped youth in Corrections Institutions.

(General Accouncing Office

qi;?) 19774 ACLY, 1979)
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