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ABSTRACT
This paper briefly summarizes the Copyright Act

recently passed by the United States-Congress as it relates to
graphic aTts and points out that the law ignores the major problem
facing thit field: the lack of copyright protection for typography
and typeface designs. It then explains the reasoning used for denying
protection to typography and traces the development f United States
copyright,law on this point, concluding with discussion of a pew
federal appellate court decision confirming that typography is .not
subject to copyright. The paper next pFesents alp alternative way that
graphic arts desigpers may protect their works:. the "unfair
competition" Concept growing from a 1918 Supreme Court decision. It
concludes that while typcgraphy may indeed be protected in this
fashion, it can be donesso only on a state-by-state basis.
(Author/FL)
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ABS1RACT

After 20 yeprs'of debate, Congress has finally enacted a new

Copyright Act. Unfortunately, though, the long-awaited new law

failed to resolve the major copyright problem facing the graphic

arts: the lack of copyright protectiori for .typography and typeface

designs. Moreover, 8 Congressional review of the-problem apart
,from the Copyright Act,(seemidgly,, promised in the House report
on the new act, has not occurred in four ye9rs.

`This paper briefly summarizes the Copyright Act as it relates
to graphics. Next, the paper explains the rationale for deny-

ing copyright protectibn to typography'and traces the develop-
ment of American copyright law on this point, concluding with
a new federal appellate court decision that affirms the non-
Cbpyrightability of typography.

However, another-federal court decisfon on typography and
cbpyri6ht suggest's that there is an alternate way graphic
arts designers may protect their works from infringement in
the absence of copyright coverage.

,

Thia paper analyzA that alternative and suggests that type-
Oaphy may indeed be protected in this fashion, albeit only

on-a stab-a-by-state basis because of another federal court .

ruling.

(
iii
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1.

INTRODUCTION

1

1

On Jan. 1, 1978, a new comprehensivd Copyright Act went

into effect, the first mafor revision of American copyCight

since 1909.
1 The new law, which was enacted after more than

20 years of deliberations in Congrdss, was widely moted for its

effect on the cable television industry, on photocopying, and on

musicians. 2 But almost nothing has been said of what the new

law did--and didn't dd--for the graphic arts.

The new Copyright Act/has a significant eftfect on graphics

and the graphic artis'1, and on those in such related fields as

'advertising design, magazine and newspaper layout work, and typo-

graphy.' Pe'rhaps more important, however, are the areas of silence

in the new Copyright Act, which left unresolved the major uncertain-

ties facing the graphic artist, particularly by declining to solve

(40

the problem of copyright protection for typography and typeface

c

,

designs.. And even uorse, a recent federal appellate court

decision has further clouded the copyright status bf typography.
3

r
Ttris paper examines the new Copyright Act.as it relates

tp graphics., After summarizing Vle. highlights offtthe new act

Atsalf, we addressthalroblems of typography and copyright law,

exploring a possible alternatfve form of protection for the

graphic artist denied a copyright.

THE NEW COPYRI6T ACT WHAT IT COVERS

The new Copyright Act coAtinued and expanded many of the

forms of'copyright protection avaklable under the old 1909.1aw.- Opt

may copyriOlt a wide varie.ty of works, es tong as they evidence two
4
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'qualities: (1) crptivity: and (2) originality. A work need

not have verysmuch of either guatitybot there must be n

little of each.
4 A woCk need not be novel: if two people get

the same idea independently at about the same time and coOlete
4

thei works on their own, both .may secure copyrights even though

their works may be identical.
5

There are seven major categories of creative works that

May be copyrighted:

1) liter-ary works;

2) musical litorks, including any accompanying words;

3) dramatic works, including any accomparrying Music;

410antomimes and choreographic %works;

5) pictorial, graphic and sculptUral works,.

46) motion pictures and other audiovisual.works;

7) sound reoordings6.

On'the other hahd, 6here are a number of things that cannot ,

be cSpyripted, among them:

1) factual and hiStoricalAnformation; ,

2)-works that are not fixed in a tangible form (e.g.

choreography, iMppovisional speeches and other performan'ces that

are neither written down.nor recorded);

3) ideas proCesses, methOds, and.devices (though some

of these
4
may 12e regjisterabè under -patefft law);

1

4) works consisting entirely of frtformation Ehat iftvorves

no original authoxshio (e,g. 'calendars, tape Measures and rules,

schedules of aporping events, etc.)
7

5) sKort titles, n.ames and Slogans (though some of hese

may be registerable as trademarks);
,
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6) typefaces and type designs.

Obviously, for the graphic artist the most important ratenory

. of copyrightable works is (5).. For many years the courts

and the U.S. Copyright.Officregulations have recognize

such things as advertising designs, editorial layouts, drawings

and iketchas, diagrams, photography:and \uoiks combining various

of these elements are copyrightable.
8

On f..tie\other hand, basic shapes and designs (such as.

circl-es, squares, hexagons and othe'r figures )'cahnot be copyrighted.

And--of importance' to the graphic artist-- ither typefaCes them-

selves no'r type-designs may be copyrighted.
9 However, caljigraphy

may be copyrightable--depending on its degree. of stylization. But

where does-type desighing.end and calligraphy begin? The his-

tory, scope and possible solutions to the..14,peface copyright
, .

problem will de discussed re fully in the second part of this

paper.

Once you.have a work th,at, is copyrightable, ivhat must

you do with it td secure a copyright?

'SECURING A COPYRIGHT

girobably no aspect of the new COpytight Act is rrre widely

misunderstood than'the steps required to secure a copyright--unl ss.

it is the consequences of onlitting some of- those steps.

Onp of the major features of the new Copyright Act is

a basic simplification orthe system, eiliminating the separate

rule for protec
10

ting published and unpublished woFks. Untia

1978,t'there was a system ealled "common law copyright," which

operated ender the laws of.the 50 staten, not under federal law.

104
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In that system, any unpublished work had automatic oopyright

llrotection, but only under atate law, and there was a problem of

i' developing good evidence to establish owrversh p in the event

o\\ a law suit. And once a work was published, the common law
.1

1,

copyright was 1.ost. On publication, if the work wasn't copy-

righted under the federal system ("statutory copyright"), it .

/

'fell into the "public domain;" that is, all private ownership

rights were lost.

The new.Copyright A4 changed that completely. Under the
.

new law, there ia..no common law copyright; federal copyright

protection begins as soon as the work is put down on paper,

recorded On film or tag's, or otherwise "fixed in a tangible.

form." However, the 'time of publication is still a crucial

turning point: if 'a work is copyrighted under the federal system,.

it is protected, bu.t if it isn't it falls into the, public domain

as before. Nevertheless, the new system of federal copyright

protection for unpublished works is 411 great simprification..

Under the new law, securing a copyright is very simple:

one affixes thelcopyright notice ("copyright" or "q) u followed

by the year and the name of the copyright Owner, as in "04 1980

by John Doe"). Im graphic works, the notige can be even more

brief, using the symbol 100 , the year, and the owner's initials:

"0 1980 JD." The notice must appear in a prominent place

in the work. On graphic works, it can appepr on the front
w

or back orlthe wort&itself or even 6n the mountingeif the. work

11
is mounted.

If the copyright notice is in proper form,\the Ark is copyrighted

at that point. There is a registration procedure rd there are
\



requirements to deposit copies of the work in the Library of

; Congress, but a.copyright is valid without these foimalities.
12.

.

However,"if one wishes to _complete the formalities, there

is a\ form to fill out (Cor graphic works, the proper one is

"Form V,A," available from the Copyright Office, Library of,

Congress, Washington, DC 4559). the applicant compJetes the

form, and submits it withthe.required. fee ($10) and Aw6

copies of the work t'o the Copyright Office.13

Although registeringea copyright.is optional)," it does

offer several advantages.
14 For one it creates a documented

iecord and provides evidence of the validity of the copyright for

use in any sub,sequerilL legal proceeding.. Anothe adva.ntage of

registering a copyright is that, should Chere be.an infringement,

thelowner of a.work registered before an infringement occurs has

more legal remedies available than he otherwise would. For instance,

He can sue for his attorney's fees end what a're 'called "statutory

1,
damages" (an arbitra- y sum of money the, cour )may award). Since

actual damagesape often difficult to prov, the Tvision for

automatic awards of money without proof injury makes statutory

damages attractive in many copyrigI4 tpw suits. In any event,

if a woric was not .re4fstered originariy, it must be registered

before the copyright owner may bring a legal action against the

alleged infringer.
.

The Librhry of Congress deposit requirements are not as

voluntary as the registratian requirements under the new law, but

V% registration process usually satisfies those rrquirements too.

If thb.copyright is unregistered,'the Library of Congress has a

right to "mand completion 9f the deposit requiren4nt but rarely

9 (



-does so. If there is such a demand, the copyrkht owner has Q0

days to complete the deposit after that. If t-1 doesn't; therei

are possible criminal sanctions, but under nocircumstance does

I

the compliance or noncompliance with the deOsit requirement

affect the validity of the yopyright.15

EXCLUSIVE RIGHTS UNDER THE NEW LAW

- Once there is a valid copyright, owner has the

exclusive right tO sell, use4ealter o'r/profit from the work

for the duration of the copyright term, he new act changed

the duration of a copyright from 28 year to the creator's-

life plus 50 years. For anonymous and orporate works, the

1

term now runs for 75 years from the da e of publication or 100
'

yeaslfrom the date of creation, whic ever is 0 shorter time.
16

The copyright owner way sell (sr give away) some as well

as all of his rights, or he may ret in them himelf. It is possible

-to sell first reprint rights in a w rk and retan ownership for

future uses, or to. sell "all right

Works created "for hire" c este a special\problem uhder

the new law. When an employee c eatea a work wihin the scope

of his employment, the cppyrigh belongs to the employer, a pro-

vision that is neither surprising nor controversi 1. However, a

free-lancer may find himself caught:in the pitfall\ of "work
\

for hire" too, deplmding o7 how the agreement with\the person

who commissioned the work is worded. If there is language that

el:ifs It is e "work for hire"--orbwords-to that erfe' --the free-.

lance creatoy may find he has sold all ownership r.igPts and not

just the "first rights" he intended to se11.3'7

N
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THE FAIR USE DOCTRINE

1

In this brief summary of the highlights of the new copy-

right adt, there is one m9re concept that should be treated--

fair use. Fair use is a judicially created doctrine that

allows certain rimited uses of copyrighted works without there

being an infringement. The classic examples involve brief

quotations of excerpts for the purposes of Scholarly criticism,

for satirical purposes; or for use of the factual information

in' conjunction with new research by a second author.
18

The new act extended statutqyy recognition to this clIoncept

'for the firSt time, setting up four criteria to be used in deciding

if a given use of a copyrighted work is a fair one:

1) the purpose and character of the use, including whether

or not it is fdr profit;

2), the charactTr of the copyrightea work and the new use;

3) how much of the total mork,is used;

4) what effect the use will have on the market for or value

f the original copyrighted work.'

4 These are broad, general guidelines that.will mean little
.

.

i
u til they are interpreted through a series of court Wisiqns.

It would be safe at this point,to conclude that a use whict4. tape

the same market as the original and involves taking a substan-

tial part of the-original work would not be a fair Use. On 'the

other,hand, using's small portion of a lengthy work for nonprofit

purpOses would be mire likely trA rank as a fair use.

11
rt



TYPOrGRAPHY AND COPYRIGO LAW

Probably t,AS single most perplexing copyright problem

for graphic ar practitioners over the years has been the on

going refus of the Copyright Office--and Congressto recog--

nize tha there is an elemeint of botHfcreE;tivity and originality--

the,,/t47o preregvi's.ites For copyright protection--in typeface'

Typography has never been protected under U.S. copyright
4

. law. The rationlile has valways tieen that type is, after ell,

fundamentally a utilitarian device: it does not ordinarily exist

for its own intrinsic beauty buCrather to communicate words and

ideas. And devices that are-designed in a certain way for reason's

of utilsity and function rather than foi' aesthetic reasons have

traditionally been regarded as beycind :the scope of copyright

protection.

To this argument, graphic artists hav.e often replied

that any typeface must fulfill the utilitarian purpose of com,

municating, to bye sure, but type designs-niay reflect a

great variety of artistic styles as well. To ignore Alteartistic

design considerations in selecting, for instance, TeMloo Heavy

Conden'sed type rather than Bodoni'Light Italic for(a given layout

is to simply disregard any consideration of aesthetic values

in graphic des.ign.

Nevertheless, the" Copyright Office Pies been steadfast in_

its refusal to accept the regoistration of any new ty'pe.design

under the U.S. copyright laws.

r,
.1.4
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Aeting under the authority of the 1909 Copyright Act, prede-
.

'ces'sor to the current law, the Copyright Office inSued a regulation

that goe.s so far as to Aeny (t-opyright protecti'on even to mat-erials
. .

that involve--"variations .0 typographic ornamentAtion, lettering
,

or coloing. ,21)

A slight raj, of hope for change in this intransigefll stand

came in 1154 with a landmark U.S. Supreine Court decision, Mazer,

0" v. Stein.
21 That case had nothing to do with lYpography directly;

indirectly,'though, it had a great deal to do with the problem

because it involved the question of copyrighting something that

had both artistic and utilitarian funcCions: a small stVuetke

,that formed the base for a table' lamp! '--,/he plaintiff in, thai case

successfully copyrighted the statuette s a work of'art and then

began mass'producing the figures as bases for.lamps, complete

with power cords, sockets, swit'ches, li6ht bulbs and lamp shades.

The defendant copied the design and began making his own lamps.

The,Supreme Court acknowledged the obvious utility of the

item as a lamp base, but ruled that ,the object'wat still an item

with aesthetic value apart from its utility. As a result, the cour

4
held that the copying of the,lamp base statuettewas a copy-

right infringemeni!

In 1955, shortly after the Mazer decision, Congress began the

deJiberations that-ultimately led to the enactment Of'the new CopY-

22 Early in that.procssg,
right Act more then 20 years later.

.....

,.

Congress recognized the problems inherent in aliowing typeface

designs and other useful works of art to.be copyrightedv but far

mbre controversial politiOalissues.:such aa the battle between

1.4



the CATV industry and the broadcastersso bogged down tilts, debste

that little time was ever spent on the issue of'-typeface designs.

At one Oint the Senate versionif the copyright revision

4

bill contained a section creating special rights somewhat more
4

'restricte.d'than full copyright protection for original designs
\\

of cr-eations that were utilitarian 'as well as artiltic. That

version passed the 'Senate in 1962, 1963 and 1966, -ba nevev got

through the- House of Representatives.

Anxious to enact a copylight law in some form by the

mid-1970s, the House deleted the Illbole portion of the bill that

dealt with utilitarian objects and designs, including typefaces.

The report of the Hou'Ske CoMmittee on the Judiciary stated:

"The committee has considered, but chosen to defer, the poss
bility of protecting.the design of typefaces. A 'typeface'
can be defined as a set of letters, numbers os other,symbolic
characters, whose forms-are related by rep ating design elements
consistently applied in a notational system and are intended to
be embodied in articles whose intrinsic utilitarian function is
for use in composing-text or other cognizable coribination's of

characters. The Committee does not regard the. design of type-
faces,.as thus defined, to be a copyrightable 'pictorial,,graphic
Or sculptural workr within the meaning of.this bill...."/3

The language of the House Committee repoxt implies that

Congrest was merely setting.the issue aside for later considera-

4

tion, but in the four years since the passage of.the Copyright Act,

the matter has not been)considered, leaving typefaces in the same

copyright limbo they have occupied for two centuries.

Meanwhile,4a commercial typesetting equipment manufacturer

wha.had paid a type deiigner $11,000 for use of some fonts in

its equipment sought a couft or,der to force the-Copyright Office

tO register them. In.Eltra Coro.li. Ringer, the firm demanded

a writ.of mandamUs that would . c.ompel ,the Copyright Office

dr



to abandon or at least revine its prohibition on copyrighting

type face designs. lhe federal district court refused to grant

the petition,.but followed a convoluted path in reaching that

24concl6oion.

First, the Eltra court conceded that a typeface could be

a work of art as well as a utilitaisian thing. C ting the Mazer

case, the court noted that a useful thing may be Copyrighted -if

it, is also a work of art aside from its utility. TRus, the

court..expressed dbubts about the validity of the long-standing

regulation against copyrighting tpefaces. Nevertheless, the court

held, that regulation had been in force for many years, and Congress

had acquiesced to it by taking the position that new CongressloRol

action would be needed to'extend copyright protection to typefaces.

If Congress thinks a regulation is .valid, it is notlup to the

courts to decide otherwAs-e, the court said in effect:

Faced with this adverse ruling, Eltra appealed to the

U.S. Circuit'Court of Appeala--and the ( result was an even more
,

unfavorable decision. 25 Not only did the higher court affirth

the district court's decision agacnst ordering copyright pro-

taction for typeface designs, but it.diffe.red with the lOwer

court's view that a typeface could be a work of art and thus

copyrightable. Anallzing the languagq of the Copyright Act
f.

.and'n-oting the 'long history of Copyright Office refCsals to register

typefaces, the .apritillate court concluded that a typeface cannot

be considered a work of art. The court said:

":..ft is patent.that (a) typeface is an ifidustrial design in
which the design canipt %last independently and separately as a
ork of art. Because ofIthis, (a) typeface has never been con-
sidared entitled to copyright.:.:And the appellant has recognized
this because over the years it, alOng with'others,in the trade,
hail sought repeatedly to 'induce ConIgr6ss to amend the law in order
to provide copyright protection to typef e(s). Jusi as consis-

*
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tently, Congress has refused to grant the oToteetion. Jfie latest
refusal was in connection'with the 1976 revision....What Congress
has refUsed to authorize for registration, courts cannot authorize
or require."26

Thus,-the regulation against copyrighting typefaces was

upheld. However, copyright scholar Melville Nimmer has contended

in kis treatise on the subject that the Eltra decision-is in

error.
27 The traditional ban on copyrighting typefaces has never

been a valid application of the 1909 Copyright Act, Nimmer believes.

Congress.may have.never intended to acquiesce in what-amounts to

an incorrect interpretation of the old law on this point, since

only the House t.ommiye and not the comparable Senate Committee

even addressed the issue of typefaces when the new Copyright

Act was passed. The Copyright Act itself says nothing about

whether typefaces can or cannot be copyrighted.
4.

In the meantime, though, the opyright Office is standing

by its policy of refusing to register type designs.
28 However,

if additional creative efforts are added to the type, as when type

is combined With other elements of editorial or advertising

dpign, copyright prbetection becomes available.

So6 years agd, a federal court,made it clear that this

is true. In Amplex Manufacturing Co. v. A.B.C. Plastic Fabri-

-cator§, 29 a federal coui- ruled that there can be a valid copy-

right in 4 graRhic design involviWg elements_besides type itself,

* in this case a shaded background and an arrangement of the type

in the layoui. That ruling may be quite helpful to the graphic

designer whose main interest is in combining, type with other ele-

merit's. And, of caurse, the textual and pictorial content of a

layout can be registered. But the typeface designs themselveb re-
.

.Ansin in the public domain.
16'

4
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AL1ERNATIVES TO COPYRIGHT

If typeface designs cannot be copyri hted, is there any

other way to protect one's ownership ghts in typography?

There is a widely recognized alternative to copyright

law that has been employed in a variety of ot_her contexts, and

it may well-work as a means of protecting typography.

the concept of "unfair competition,"

I t is .

Unfair dompetition (sometimes called misappropriation) is

a tort action that has been used to protect business enterprises

from various forms of wrongful activities involving piracy of

pn idea or tangible/item. The concept got its'impetus from the

famous news piracy case, International News Service v. Associated

Press, a 1918 U.S Supreme Court decisiont,
30 In that case, the

high court recognized that.the news could notk, be copyrighted, but

said nonethelesp that-when one news service syStematically engages

in the practide of purloining all of its news from a competitor,

the result is a civil wrong that the courts phould remedy. The

legal action 'that resulted from this ruling has since been

utilized in a variety of other ciTctimstances where copyright

or patent ptotection was unavailable for some reason.

Although it was a federal concept at first, unfair competition

'has been strictly a state-level legal action since 1938, when the

tolmwWU. Supreme Court ruled in Erie R.R. Co. v. Tompkins31 that federal

cour s should not become'involved in a wide variety.of common law.

legal actions such as unPair competition but should leave these,4

areas of.law to the.states. In.the years since then, state courts

have'often stepped in tO protect business_enterprises from

piracy by competitors.

1 " ,

p.
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HoweVer, in 1964 the U.S. Supreme Court cal0 doubt!; on even

thia alternative in two famous case, Searq Roebuck and ro. v.

55
Stiffel

32 end Cpmpco. Corp. v. Day-Brite Llubting. 1hese

invOlved mechanical designs that could not be patented rather

than creative works that could not becupyrighted, but the court's

language was alarmingly.sweeping. The high court said the states

could no longer cOkate alternative forms of leciprotection

to fill in the gaps left by copyright and patent law. ...A state

may not, when the article is unpatented and Uncopyrighted, prohibit

the copying of the article itself or avard damages for such copy-
,

ing," the Supreme Court said in Sears.
34 In effect, what the Supreme

CoUrt seemed to hold in these.two cases was that the federal govern-

/6

ment had preempted the entire fiel of patent and-copyright law, deny-

ing any role in this area to the states.

Moreover, the new.Copyright Act specifically declares that the

federal law pieempts the field of copyright, abolishing all

state laws in the area, notably the common law copyright system.
35

On the other hand, Goldstein v. CalAfornia,
36 a U.S. Supreme

Court decision that invofVed record piracy at a time when sound re-

cordihgs could not be copyrighted, narrowed the impact of Sears and

COMPCO. In Gldstein, the Supreme Court made it clear that there

can be other forms of lebal protaction for creative endeavor's

besides copyright law, and the states may indeed enforce laws in

.
these other areas without facing preemption problem's.

Two years before the Supreme Court's Goldstein:decision, a

lower federal appellate court had taken a similar position--but

specifically on the question of typography. In that case (Bailey

v. Logan Square Typo4faciqrs
37

), a typography house had assembled

an inventory of about 270 xlifferent typeface designs for sale

18
-
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to printing fiems. The typeface desigh!I Were not copyrighted,

of course, but they nuoethelesn hod commercial val(1e and

possession of all copies was carefully controlled. Somehow,

/ the defendant (Logan) acquired sets of negati,yes of the typefacs

without purchasing them, and Bailey sued.

In response to the law suit, Logan contended that the

types were not only uncopyrighted but widely published in the

public domain, since all of the shops that bought the types used.. .

them in their publications. As far as federal law is c.oncerned,

the court agreed: /
...(The) defendants have a federal right to make copies of

plaintiff's letters and designs from printed matter distributed
in the open market, to assemble'icomplete alphabets from such public
materials, and thereafter to use such copies in their own
busine9ses."38

4

HSwever, the court said that didn't settle the matter,

because the issue here was the wholesale piracy of an entire

catalog of typefaces, not just using published lettprs and
-

numbers. The court s'Aid the inventory of types might have a

value beyond that_of the individual types used id publication,s,

and a state court might well find air*rpgful taking under

misappropriation law:

"The common law has-recOgnized that the owner of unpublished designs
or compilations of material haa a valuable intpreat that may be
protected from wrongful invasion aparq.from tile federal copy-
right and patent law9."39'

Thus, both the 5upreme Court's Goldseig decision and the

federal appeals court's Bailey ruling suggest that an owner of

a collection of typeface derigns could bring a st'ate.unfair
Ae--7



competition law suit if there were an instance of systematic minap-

propria.tion, regardless of the fact tWat t,he Lndividual type design§

themselves cannot be copyrighted.
A

Unfortunately, such protection would be on a state-by-state

basis only, and one would expect the results ,to vary widely from

one jurisdiction to the next, but unfair competition law should

offer somelprotection to the graphic artist.

However, in production situations probably the best pro-
..

tection for the graphic artist is to always incorporate enough

elements.besides typography in every design that the ovesall

creation can be copyrighted. That does no_t prevent an imitator

: from purloining'any original typestyles and incorporating them

intd his own work, but it\does offer protection for the graphic

artist's finished product. Moreover, as one moves from typo-
_

graphy t_0.-hlghly stylized calligraphy, the likelihood af the

'Copyright, Office accepting the lettering itself as a protectable

work of aft increases substantially.

In short, the greater the element of individual originaliti

and creativity, the. more likely it is that the Copyright Office

will 'overlook the oAioUs functionality of gxaphic communications

and vent copyright protetion.
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