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ABSTRACT
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¢n how cases should be handled by rrosecutors and the way in which
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Foreword -

Family violence, a problem as old as Cain
and Abel, is at long last b looked upon as a
matter which need not be se%tle -exclusively within
“the family circle.

A number of leading individuals have seen

fit to speak out recently in an effort to find a . -

solution to this national problem. The recent

conference in Memphis is an outst ing example of
Nthis effort, and the National Digtrict Attorneys

Association is proud to have participated in it. we

heartily encourage the participants to continue their

efforts to control and treat this problem, which strikes

in so many ways at the roots of our society's elemental

structure, the family. we eéncourage readexs of this

Victim Advocate to work, by any means at their command,~

.to alleviate this problem in their communities. y

Let me say again that the National District ‘

Attorneys Association is Pleased to have taken part in
this important project, \ -

f, Patrick F. Healy , T,

. . : ol Executive Director p \
. - National Dist}iqg Attorneys Association

., ¥
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SEVEN RECENT REASONS -
: WHY PAMILY VIOLENCE CASES

“ > NEED TO BE RE-EVALUATED - NOH

Marlene Roan Eagle, a seven-months—pregnant Americén Indian in South
Dakota, stabbed her husband through the heart after he came at, her with a
broken broomstitk. Tt was established that he had beaten her on several
occaslons and Roan Fagle was acquitted of muyrder on the grounds that she
acted in gelf-defeunse. /}71 ‘

Sharon McNearney was found innocent of murdering her husband. The
Marquette, -Michigan housewlfe fired a shotgun at him as he walked through the
front door. Police described her as a battered housewife who had long been
abused. Marquette County Circult Court .Judge John E. McDonald said the
progecution falled to prove she had not acted in self-defense.

Evelyn Ware was found not gullty of murdering her husband after pleading, %
self~defense in Orange County, California Superior Court. Ware shot him five
times. Evidence of past beatings was used as part of'her defense.

In Chicago, Juan Maldonado wah shot and killed by his wife, Gloria after
he beat his eight-year-d1ld son with a shoe. The State's,Attorney's office’ .
ruled there 'vas "insufficlent evidence' to warrant her prosecution.

A jury in the rural town of Bellingham, Washington acquitted Janice
Hornbtickle of first-degree murder. One night, after her husband beat her and
“threatened her at knife-point, Hornbuckle grabbed a shotgun from her teénage
gson, a high schoo] student body president, and shot her husband. She had
previously sought police protection on several occasions. - - Ca

~Jennifer Patri, a Sunday school teac¢her and PTA president, claimed self-
defense when she went to trial in Waupaca, Wisconsin. For years, she was
beaten and sexually abused by her auto-repairman husband. He had also molested
their twelve-year-old daughter, and at the time of the killing she had started
divorce proceedings. When her husband entered their house one day, Patri shot
him, buried his body in an adjacent smokehouse, and set her house on fire,
according to her lawyer, Alan Edsenberg.

Roxanne Gay, wjdow of Philadelphia Eagles defensive lineman Blenda Gay
was charged with stabbing her 6-foot-5, 255-pound husband to death in
December, 1976. Records show she repeatedly called police for protection
from beatings by him, but, the officers merely told him to walk around the
block to cool off -~ and dn one occasion they ended up talking football wiﬁh
him. ‘ { !
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_number of situations. Literally thousands of spousal abuse

It's %pening_in your community.

Nahonal District Attorneys Assomahon

666 Lake Shore Drive, Sulte 1432, Chicago, Illinois 60611 - (312) 944-4610

/

Executive Director
Patrick F. Healy

Acts of family violence have been occuring since t{ family
unit began. ]f\t: hasn't been until .recently, however, that our
newspapers across the country have taken notice and spoken out.
The general feeling has been that "this is a family problem
that should be settled by the family." -

Recent crime statistics 1ndicnte 312 of homicides occur 'in the
family, and of these, approximately half are between spouses. .
The FBI has stated that 20X of the police officers killed in

the line of duty died while answering family disturbance calls.
Many feel these figures are not accurately reflecting the real
cases go unreported. ~ %
The NDAA Commission on Victim Witness Assistance has recognized
the need for prbsecutors to re-evaluate this type of case before
it turns to homicide. We feel strongly about the need to have
the prosecutor evaluate and use the community services available
to the office in handling these cases. .

We hope this final isaue of the Victim Advocate will assist you
in recognizing the areas to be considered, and urge you to
become aware of the needs in handling such sensitive cases,

' The Commission &)umends Marge Gates, the Center for Women Policy

Studies, and Jeannie Niedermeyery. Law Enforcement Assistarce
Administration, for their foresight 1in helping to bring these
issues into the open. We are very pleased to be a part of the
initial groundwork in giving the necessary re-evaluation to this
problem facing each prosecutor

If we can assist you with further 1nformation, please don t
-.haaitate to contact us.

-~

Projoct Director'
Commission on Victim Witnesa Asaistance
National District Attorneys Association

'_Ooiondosg.tngn,(}olondo . . . | o .
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CENTER FOR WOMEN POLICY BTUDIKES

2000 P STREET, N.W.. SuITE BOB .
. WASHINGTON, D. C. 20036 ! ) ( N

(a01) erg-1770

October 25; 1978 - ‘

Dear Reader:

. \

The role of the prosecutor in spouse assault cases was the subject
of a conference organized by the National -District Attorneys As- -
sociation (NDAA) and the Center for Womeén Policy \Studies (CWPS)

in Memphis, Tennessee, September 25-28, 1978. Th& conference orig-
inated out of the need expressed by prosecutors for .agsistance in
developing comprehensive strategies to respond to sﬁgase assault
cases. Funds for the conference were made available By the NDAA
Victim Assistance Commission through a grant frxom the LEAA Special
Program Division in support of its Victim/Witness and Family Vio-
lence Programs. . ‘ T

The primary objective of the conference was to reach a consensus

as to how these cases should be managed by prosecutors. The Cen-
ter for Women Policy Studies -made up a tentative agenda of issues
to be discussed at the conference and?%he participants were given
an opportunity to refine the agenda, discuss the issues and make
suggestions as to various resolutions. -The deliberations and de-
cisions of the participatory group are 'synthesized in this NDAA
publication and will be distributed by the NDAA and the CWPS
Clearinghouse on Family Violence. %

The second objective of the meeting was td bring about an exchange
of- information among prosecutors from the 17 cities where LEAA-
funded projects. are dealing with family vidlence. An approximately
equal number of other program managers, evaluators, mediators,
legal services attorneys and social scientists were also invited

to broagden the perspective and widen the rahge of Expertise. A

list of the participants fallows. - s v

"
¥ ~
Wt

. The repért bf the cdnference.Was written by Terry Fromson, anp. Attor-

ney with Community Services, Inc., in Philédelphia, who acted as a
consultant to CWPS for this_purpose. The problem .statement which
prefaces it was authored by Diane Hamlin, our Clearinghouse rDirec-
tor. s '

P 4 . 1

sincerely, .

, L R

Mg b

o ' W ' Y
Margargt Gates

Project Director

»
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- INTRODUCTION

*

Violence in the fabily is emerging as a sQcial crisig of
tremendous dlmen81ons -Assault between spouscs (a - tcrm which
wﬁ&%}be used here to include cohabiting, sexual partners who *
‘are not mgrried) is a part of this probleﬁ which recently has
'been blouqht to attenblon by - the women S/mOVLant While as

\ ’ ' )
“many men are kllled by thelr w1ves as women by their husbands,

¥ long term phy31cal abuse between spouses is almost always per-.

e
.t

petrated by the man. For that reason, the v1ctlm'%111 ‘be .

referred to 1n\\hls paper ‘as femalc Similarly, the problem
--rg,. )

has come to be known as wife- beatlng

. o | ‘ .. ' 4 » L
This phenomenon is attributed in large part to the way

men and women are sociali%éd to behave. Persons who are in-

«

. volved in such vioIence over time,_and\thOSe other members -
of society who see this”behavior as normal, often accept as
desirable the gender-based stereotypes of,the dominant, -

aggressive male and the passive, submissive female.

f

Al »

‘The same attitudes which give rise to spouse assault
. . B . . _/ . . ) \ ) .
havg prevented social systems from intervening in it. Police,

prosecutors, judges and- juries,. along with phyéldlans, s001al
workers and other helplng professions have been accused of !
ignoring the pllqht of battered women . Indeed a recent study

noted Ehat 56 of the 60 battered women studled were:

A - . N

A

< ) [ }" . l’
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identitied from a group presenting symptoms ot physical

1ldness only because a phvsician specifically asked whether
’ ) ' '
they had been heaten. !
YN .
o | <
The conferees in Memphis were representative ot a

y growing number of persons associated with the jﬁstice
_éystgm who want to improve their response to cases of épouse
asséults. It was foreseen that the efforts of these highly
motivated and skilled professionals would be'hémpered by

/ - the dearth of reliable information concerning both the
- : , : '
’ nature andextent of spouse assault and ways in which to

intervene successfully in a violent relationship. Knowledge
, 1n this area 1s extremely limited and sometimes overpowered

by myths and uEFupported assumptions. ®

A}

For this reason, Dr. Murray Straus of the University of

New Hampshire, a sociologist expert in this field, was

invited to explain to the participants}What his research has
disclosed aqput "spouse abuse,” a term which includes

physical acts such as slaps and shoves falling short ot ﬁhe

_ a\{fvel/af_violence which ordinarily shows up in the justiée

A"

system.- The following_qpéstions and answers incorporate

much of that session in Memphis and include other research

%
!
' )

N i
findings as well! 1

P
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What 18 the nature of spbuse assault? Spouserassault is-
rarely an 1solated violent episode, but more often follows a

pattern in which the attacks increase 1in both severity and

-

frequency if they go unchecked. 1In such situations, spouse
) assault cases too oftén result in homicides. A Kansas City
> ,

police study found that in 85% of Yhe homicide or aggravated
. assault cases seen f{om 1972-73, the police had geen'dalled to
the hgmé once before. In almost 50% of thosc éses, they hada
'ﬁreviouély been calléd five times or more.? I:)1975, FéI
Crime Reports recorded 20,510 murders 1n-thé United Stétes.
\L About two-thirds‘of these kill&ngs were committed by peopje
who were relatives or friends of- the victiﬁl Qne spouse kil=<

ling another accounted tor over half ot the family homic:ldg.s_.3

The problem of spouse agssault is exacerbated. by its .

familial context. Society 18 reluctant to acknowlédge the

o . . -
'

existence of violence in the Lamlly&because its image of

the family as a haven of love andnuturrance is so much -more “
desirable:‘ Seciety also regards the maﬁ.as.the head of his
household‘with iegitimate power over the woman and children
he‘supporgs._ While it is unacceptable behaviof to hit_a T R
strangeribne encounters on the street, some people deem striking //‘
‘_] a familf member-appropriate when 1t is déne "torthe good"

| . of the pergon punished. This attitpde has resulted in the
mar;iagéClicenQe béingx:;%wed as “a'hittlng Lticense." ?dfther—

moré, public policy discourages governmental incursions into

N




tﬂe privacy of the home as 15 reflected in the saying, "a

man's home is his castle." ﬁle~famoﬁs Kitty Genovesc
\ﬁ;rder case is emblematic of this differing stﬁpdard of ac-
ceptability for violept bghaviS}. When:quizzed about their |
lack of response to her.pleas fqr help, many of thé witnesses
tqQ the homicide jJustified their non-interference by cfa@ming
they thought the\assailant was the victim's hu_sband.4 g

. \-

T What-is the extent of the problem? A recent

study of a nationally repre3entative sample of 2,143
couples fouhnd the following: " -

for the twelve month period preceding the '
interview, 3.8 percent ot the respondents
reported’ one or more physical attacks which
fall under the operational definition of
wife-beating. Applying this incidence rate

to the approximately 47 million couples

in the United States, means that in any one
year approximately 1.8 mifllion wives are being
beaten by their husbands/>

In addition, 28% of the couples sgurveyed experienced at

least one violent episode during Jheir relationship.

Murray Straus, dne of the reseagchers, considers these
. $ ' .
statistics as undetrestimates bécause of the self-reporting

~

.-nature of the survey. He cites failure of memoxy.and’ .

reluctance to admit violent acts as some ot the major

\

© Yeasons for skepticism, and concludes "that the true in-
‘cidence rate is probably closer to 50 or 60 percent of o

all couples than it 18 to the 28% who were willing to

describe violent acts in a mass interview %prvey."6

¥
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facility.
A

o

-

A researcher investigating divorce “actions similarly

found that 37% of wives initiating divorce actions in the

study cited physical abuse as one of their co‘plaintsv7

h

Local statistics also bear out the finding that spouse

abuse 18 widespread. For instance, in 1973, 14,67) casesg
of wife beating were reported in New York State -- three
times the number of reported rapes. In Atlanta, Georgia,

¥,

60% of all calls received on the police night shift are re-

perted domestic disputes. At Boston City Hospital, approxi-

-

. . N
mately 70% ot the assault victims received in the emergency

roomsare women who have been attacked in the homé.- The

police department in St. Paul, ﬁlnnesota,makes written reports.
on épprdximately 100 Wife beating episodes each‘week,and

this figure der not include police respénses to domestic
incidences in Which the woman decides not to press charges.8
In.W115raham} Méssacnusetts,_the staff of Hegrt House, a
shelter, repgfted that during August 1978, 117 women énd
children cam; to them; during the flrét‘week of October 1978

~

approximately 50 women and children made use ot the '
i o

: , o,
Cumulatively, these data illustrate that spouse abuse

is both a local and a national problehf The repercussions

"‘ot the problem extend beyond the bounds of one family or a

p
. N .
. .
e - b . -
. ) y
{ - N 4 ’ )
-
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single relationship. The acceptance ot spouse abuse today has
the pottﬂtial to 1ncreasce incidence rates of vio.ence in familaes

tor sucdgessive generations. Researchers have begun to confirm
) N v

the exiétence of a "cycle of violence.”"” Thus, children who wit-

ness viohent acts between their parents or who are the victims of

\
'
1

parental vlolehée bften grow up to become the wife abusers
and chil ,Bbuséfs éf their geﬁeration. A British study of
tabusive husbands revealed that over one-half the husbands

had/yitneqsed thelr t@tners assaulting their mothers. 10

A recent J egport which estimated that there are one miIliQn

\
abused aadgnegleqted chlldren in the United States also

)
tr

noted;thatiin 20% ot the child abuse gases a spouse was also

«

beiné‘&ssaulted.ll _Besearch needsftb be conducted to determine
moré specifically the nature of vidlence across gegerations.
Yet‘pfelimlnary findings indiqgte that the justice

and 'ocial services systems hgve an imp%rtant'réle to play

in curtaiiing;vioieﬂ%e in the family. ' .

Ny

Who are the .victims ofhspouse abuse? Thg¢ best information .

0 . o
available at the present time on the victims of spouse abuse

is found in the writings of academics and professionals who )

are'anélyzing data obtained fromfresidénts'pf shelters.

e

- Demographic profiles ipdiégte that victims come from'varyinQ'
'y - \' . .

ethnio groups.and genefhlly fall between the ages of twenty

‘and‘éixty. A wide variety of educational backgrounds and

religious upbringings are\represented ‘ .
. e & -\ :




Psycholog;daL inventories reveal that low self-esteem,
a negative self-image, a lack of self-confidence and depwes-
sion are chayacteristics shared by many adult victims of

abuse. Unstable&family lives marred the childhood of many

of these women.

V}ptims‘of Spouse assault may have unrealistic or
sterqgtypic expectations of lﬁemselvéé'and their marriages:
Often, they have entered the marriage expectfng it to serve
a3 a panacea tor all their problems. Most of tﬁése women
believe the mén should be the head of the'housg and the major
breadwinner. The balance of pdwer in the marriage relation-
%hip is clearly Qeighted in the husband's favor. The social
lives of these, women are often directeé by fhe husband as ék\

L

W&ll‘ 4: ' ‘

/
Victims q.y have difficulty expressing'thekr teelings

and emotions appropriately' Yet a study compa{&ng battered
w1th ﬂﬁbbattered women found that it was the nonbattered

women were ‘more 1inclined to oppose someone phy51ca11y

or verbally " By ‘contrast, the batteredﬁwomen wére "more apt

to submlt to rules and orders. even when 1t does not please*
them!12 This finding rpns counter to the belief of many

uninformed people that women who are beaten by their hysbands

a -

are rgbélidous'a__ abu81ve themselves.
. 2
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It should be remembered that such fimdings are clearly
-
tentative and that prosecutors will encounter battered women
of many different personality types.

‘ )
Why do battered women stay? The question is one asked

frequently by professionals who encounter victims of spouse

abuse in their work. One answer is that not all of them do.

o

Many;women extricate themselves from violent relationships
without-seeking the help of the police 6}.Qistrict attorney.
These womeh otten have the advantage oftﬁ strong supgort sys-—
tem of friends and family and theyx areﬂnot_economically

dependent upon their abusers.

A

)

Mény'battered women initially remain in the relationship

becausé they love their mate and believe him when he éaYs he

-~
4

will change. A call to the ,police is oftgn a call 6nly to
have an outside éufhori%y figﬁze stop the beatingsf When' the
‘man is aflowed};b remain 1n the home, such calls may have

'the effect of trigger'ing retaliatory beati?gs,;even more
! N . ;
severe than the initial violence.

’

Battered women who remain with their gbusive partners
over a period'of time oiften do so because they perceive ‘the
criminal jugt;cé system as a last resort and will séék-hélp

".thexe gnly in extreme desperation. Such women are likely

<Y

"to have no means of-bupporting themselves, and are highly .

t
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emotionzlly dependent on their husbands. Many of them live"

- socially isolated from friends and family - Theilr isolation

"4
qmay ﬂe imposed byfthe abuser out of posse881veness and

l.

jea usy, or may be self-imposed from shame about visible

(;ﬂ,_ -s%ﬁgn-of the battering.

A woman who stays experiepces deep feelings of power- rj
b

lesaness and immdbilizing fear. She may helieVe she has no

alternatives, particularly 1f there are no shelters in the
area or if -she has met with 1nsen91tive Nelq ineffectlve

-3 < t,

treatment by police or social service agencies wheh she has

-

-

Fres]

Lattempted to find help. Over a period of‘time, these -feelings «
can lead to psychological paralysis. .They cah also culminate

. in a desperate, self-defensive homicide.
» . \ ‘ \ 4 -

-
-

- "~ Either reaction may be grounded in a realistic assesg-
mént of the ‘capacity of the- justice and soc1al service systems
to aid her in her plight Either may also stem erQ‘a fear
of retaliation by her spouse, should her efforts  to extricate
herself permanqntly prove unsucejpeful These realitiesi.con-
trast with theories of early psychologlsts who claimed that

women who stayed in violent situations were innately masochistic.

/

A recent study explored the manner in which feelings of power-
lessness,fer from being inherent  in women, are created by early sex-

;arole soeializAtion. Women. are still often’ trained in the mode of
RO : o N ) - _ !
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helplessness as a method of attracting mén and male at;pntion;
As a result, even women who are well-educated and professionally
ambitious may utilize traditional, deferential behavior in

their relationships with men. Such women give much control aﬁd'
poweér to the men with whom they have\intimaté relationships.

The propensity to "being a victim repeatedly is soclially learned

behavior."13 The result often is- that the victim justifies

’

Oor rationalizes the violence by concluding either that she
degerves to be beaten because she is bad or provocatlve, or
that the abuser is not responsible- because he is under stress,

unemployed, alcohollc, etc.

¢

* The justlce system can play a cruclal fblé in aiding
women to extrlcate themselves from v1olent relatlonshlps
Equally 1mportant is the catalyst function the justice system
can have in festgring_to them a sense of gelf-esteem and

their individual value as human beings. - | -

Who are the abusers? The sparse informatién available on
. ‘ngusive husbands indicates that they represent a wide variety
. r\ ' B "x‘ ) \/ . . .
of.ethnic and religious backgro&nds‘ They are of all ages

/ ' t

and 411 educational backgrounds. A saﬁpie'of 70 abusers
reveaied that "55 percent of the men we raised in families
" in which one or both parents were alcoBholic. . And, at least

63 percent either witnessed or experlenced phy81cal abuse
A

while they were growing up"14 Slmllarly, & British study of

N
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abusive husbands revealed that 74% ot thew had a drinking

problem and that over one half of them had witnessed their ?Q
s , | i

fathers assaulting their mothe_rs,15 \ :

a

Service providers who work with adult abusers describe
them as often having a negative self~ image, a lack of
ability to be open about their feelings, and -- in fact -

- very little.gnderstanding of their true feelings.

They often lack ‘maturity aga;like their_mates, may have
untealistic expectations of marrigge. They tend to repress
anger, and they may feel cppreseed by-circumstance; beating

their wives may give them a chance to be“the oppressor rather

than the oppressed.

\ : ' %
Wifebeaters may feel gu1lty or ashamed of their brutality i

and thus may deny their behav1or. Or, they may feel that
their actions are justified and acceptable as a mode of con-
trolling their wives.  If this is the case, they may not

feel eithtr ashamed or gu1lty, and will appear mystified that

the justice system considers them criminals.

Role of alcohol in -abusive behavior. Historically, v

conventional wisdom has assumed a simple cause and effect
association between violence and alcohol Similarly, many
battered women believe that their husbands drinking causes

them to be abusive, and that if they could stop them from

drinking, the violent behavior would cease. o
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€3 .
Yet recent research indicqtes that the relatipnship

between alcohol "and abusive behayior is consfderably more

complex. In many relationships, eoouses may-drink without

ever displaying aggressive~behavior}1 In otter relationships,

where no one uses alcohol, violence nevertheiess ©Occurs. 1n

still other tamilies, violence may occur, both when the offender
. is drlnking'ind when the offender is eogér Thus, the great

range ot individual behav1or when drlnklng“hskpresent undercuts

the notion of a cause and effect relatlonship between violence

. Wk

and alcohol.

The high incidence of intrafamily violencé 1n situations
where algohol is present may be linked to two important

-~

"functions of alcohol. Several researchers suggeet that

drinking may serve as a vehicle for neutralizing or disavowing
inappropriate behavior displayed in hitting a’famfly member .
In order to sustain the image of one's self as normal, individuals

may invoke their drunkenness to explain their behavior tqQ others.

j’ Secondly, drinkers may use the commonplace notfon of ...
alcohol causing_"out'of character" behavior so that they will
not be held responsible for‘tﬁiir actions in order to shift

the blame for violence fryéfthemseIVes to the effects of al-

cohol. Drinkers use these tactlcs to deny thelr behav1or to

themselves. "Thus, individuals who wish to carry out v1olenJ
acts [may] ,become intoxicated in order to carry out the v1o£ent
act, "¢ o L o R N\

L

. . .
) : . . .8
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Final}y, those most closely involved with research on
e .
family violence issues cite the need for research,which has
the relationship of alcohol to family~wiolence as its

primary component before‘q;fuli understanding of its role in

spousal assault is achieved.

What méthods of ,intervgntion are effective in stopping

) g v e
spouse assault? Social service agencies, emergency rooms, law

N

enforcement offipials and sﬂeiter‘staffs aré experimenting
with variou!'methods of interggning'ln spouse assault.
Eecause the problém is a ;elatively recent issue of'pﬁblic
concirn, these 1nterventioq€ are 1argely experlmenta} Much

evaluation and analysis needs to/be conducted to determine
\1

which modes are best for which cases.

-

\ .
The Law Enforcement Assj;taééé Administration (LEAA) 1is
éurrently worklng on these issu%s through its Famlly\V1olence
Program. The Family Violence Program offers a source of
funding for model progfams attempting to provide innovative
criminal justice intérventions. The Center for meen Policy

Studies is {glosely observing the development afthesepmograms‘

and should be contacted for further information.
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INTRODUCTION

~ ~

The role of the prosecutor in Spouse assault cases, as
w{th other crimes, is limited. The police, on one eénd of
the chronology of a case, and tha court? oy the other, have a
hand in deteruining thé disposition_of a cai:. Nevertheiess,

it is within the discretion of the prosecutoX %o make deci-

>

sions that will affect the quality of jusgtice dellVELQd in

1ntrafamlly assault case It is also within the purview
of that office to make certain changes in administrative - pro—

cess which will permit Spouse assault victims a cholice of

[

remediessln addltlon to or as alternatives to prosecution.

©
v . L I

* This is a document of the dlscu331on .Which took place

¥
in Memphls among -a roughly equal number of prosecutors and

other persons jinvolved in resolving violent»interSpdusal dis-

putes. It was acknowkedgéd there that the state J&f the art
- . é ¥
in this field does not permit us to write - a prescrlptlve report.

Névertheless it is hoped that the 1deas and oplnlons shared ’

there w1ll pronde ingight and. guidance to persons re%ponsible

S

for, prosecutlng assaults which occur in the - famlly
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I. HOW APPROPRIATE IS CRIMINAL PROSLCUTION IN SPOUbL
ASSAUILT CASEQ? -

3

{

v The most serious cases of spduse assault are treated )
and prosecuted like'stranger assaults. This means filing
a charge with.intent to go to trial, to obtain o conviction
and to, affect a punitivé disposition.‘ Beyold the most hei-
nous caseo, however, it is questionabie whether most or all
sponse assault eases should be treated and prosecuted 1in the ji\
¢ same way as equally serious.cases of physical violence between
strangersfn The prosecutors who participated in the confer-
ence gonerally agreeq that spouse assault is just as crimi—
nal as violentgcondgﬁk;between other pebpfgxand should not {T?L
be treated less seriously by the criminal justice systqﬁ.
The conclusion was reached in spite of the fact thot‘ptos~
. ecuting more domestic violence cases will require a-?eailoca—
) < R L N -0 .
) tion ot the scarce resources availablo to prosecuto;s. The
. arguments oonsidered in favor of and agéiﬁst what we will
term traoitional_prosecution follow.

The position that traditional prosecution is not always

. { .
. apprgpriate in spouse assault cases 1is suvported by two argu-

ments. One is that spouse asséult is primarily a personal ‘
. N\
'0‘\ - 'probLem that is often more effectlvely treated by social ser-
~ 3

vice methods which ‘emphasize conflict resolution and rehablll—

)
¥

tatxOn.i_The second argument is that traditional proseoution

L

-




- 2 =

has been tried and has failed. It reBgg#s in neither deter-.

victim-witnesses

rence nor punishment, because uncooporativel

who fail to appear at trial and police offieers, judges and

"y
juries Who refuse to recognize the‘ criminal nature of the

v
N r

acts, make prosecutlon, convictidn and punishment 1mp0581ble.

AN

&

"It 18 further argued that prosecutiojgbn]y aggravates the

conflict between the parties, escalates the violence and re-

stricts the use of more effective alternatives. ¢

- In the absence_of data to Supportmthe g}&uments“Egafnst \
p}osecutgpg‘ethers urge- traditional prosecution of‘spouse ~
assadit cases. Those who'favor'such prosecution view.violence,
whether betaeen famlly members or strangers as behavior which
must not be tolerated They believe the criminal justice sys-
tem is responsible for stqppieg such crime, protecting citi- -
zens and helping to shage soeiél'ﬁalues. They argue tﬂat
prosecutors must teke responsjbility for improving witneSS\M;/
'cooperation and educatlng judges and jurles to the crlminal
'nakure of Spouse assault 30 “that they can fulfill their qen—

. a

weral function of protecting all members of society frem crimi-
nal activity;' .

The propdnents of this view also disagree with t‘e pro-

position stated above that tradftiénal prosecution has been-

tried and proven inegﬁee;i:e/yfth regard to spouse assault.

o e . o o '
Many people working on ‘tife problem feel that prosecytion is rare-

ly vigorously pursued until someofte has been seriously injured .

30
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or killed, ‘Thsy say that the usual criminal justice system ;0—
. - .
sponse to spouse assault is a referral to social servicos.
Although it was Agreed that very little is known abost the
capacitx of the criminal justice system to detar crime, a

gtrong argument was‘dee that i+t can operate as effectively .

against. quuqe assault as against any other foxm of crime. _ -

‘ H

In that regard, we know that people do not want to be punished
and that thcy cannot hurt others 1f Lhoy are incarcerated, |
'ﬂhese conclusion% conégtn;nq the detorlont value of pro~
_sesutlsn are supported by the expexlences of people working - -
‘

with spouse abuse cases. They say that ffrst offenders who
have had no prlOﬁ experiehce\w1th the criminal justice system ¥
are deterred by the threat of prssecutlon,.punishmentkand
.aqmage to reputagion: The ones who are not deterred from
future criminal activitY‘are those who have had prior involve-
mqnn with the system and ws; know that it often will not act
uponylts threats.

| - Some  suggest that traditional criminal.prosecginh is
even more appropriate and should be pursued more vigorously
in spOuse.abuse cases than in other assault'csses, This sug-
qestlon is based on the hlgh rate of- rec1d1v1sm, the 1ncreas—
ing’ severlty of each repeated assault and the effect of spouse
. abuse on chlldren. Strong action is-necessary early in the

.

spiral of violence to stop it effectively.

LN

Ca



N
Wk

" it may be the result of. unexcusable ignorance or Ylae on the
- s < E ) i
t

{

II. HOW TO DECIDE WHICH“CASES TO PROSECUTE

The following considerations are suggested as re}evant
to a decision to prosecute a spouse assault case. There are \

no data to support the use of these criteria &nd gsome dis-

(3

)

agreement as t.o the-weight to be,given each in the fﬂhal

decision.

| Iy %
\

A 'érobability of‘Conviction.\ The probability of con-

v1ttlon is an 1mportant consideration in any dec1810n to pro— "

secute. It is determined by assessing the presence of the

elements of a 1egally aufflcient case, the severity of the

.J

‘offense (degree of injury and number of times repeated)“' the

-

o

attitude of the victim, the timeliness of the complaint, the

defendant's prloahconviction@ the extent of corroboration

~and the c1rcumstances precipltatlng the assault. Unfortunately,

the probable attitudes of the judge and ]Ury members are often

considersd as well.” If the prosecutor redlcte that they will be

a

)

unsy@pathetic to the éomplainant, a decision against prosecution
may follow. .

Some prosecutors would make the likelihood of eonvigtion <
the@@etermkning»fector in decid@hg to p{osecute.. They be-

lieve that ih.all crimes the resources ef their offices must

not be-wasted where acquittal is -a near certainty, even though

. ¢ AN
. 4 . |

part of thé jury. With respect to spouse cases, the

ssaul
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proponents of this view also feel th;Z by prosecuting only
those cases apt to result i{n conviction (which usually will

be the most. serious ones) a prosecutor can educate tho court

~..and the pPublic to the fact that spouse assault is a crime.

winﬁing convictions in the most serious cases will set a
precedent,for successful prosécution and make it possible

eVentually to conVince juries that'convi%y{on is warranted

~in the less gevere cases. Conversely, an acquittal confirms

i
-the publlC s bellef that spouse asgault is not a crime.

Many arguments are made agiﬂéet this strategy.’ . If, as
many prosecutors assert, the probablllty of conviction is
low in spouse assault cases (there are no data to indﬁtete
whéther or not this isltrue) this low conv1ctlon rate is
llkely to g- based in ﬂarge part on 90cietal and judicial
prejudice hgalnst tgese complalnts rather than the aftual
merits of each case. Use of the cogv1ctloquate as a guide
to proseoution only serves to reI*Tbrce a system that responds
inapprOprletely to‘spouse.asgault. Prosecutors shouia not
fail to do their job just because judges,.juries Ahd social
agencies qb not do theirss If the statutory elements of a
crime arelbresent, it is the prosecutOr 8 duty to prosecute.

It is also the %rosecutor 8 responsibility to help edicate - :7

: X
judges and juries ' S ' \' _ (’/
) - . .
Another argument against,using the likelihood of cquittal |

b
dse to judge and jury/hostilrty to determlne/whether to file &

// _ TN

v v ' . e
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charge is that an,opportunity,for effective intervention
may be missed. This is important becanse quuqe assault .
»

is a. crime that is often repeated and frequently increasdes

in severity with.each repetition. By not intervening the

ptoseontor 1s permixting the repetition to occur and.will
most likely sge the case_ietn;n to the system in a more
egregious form. The act of_ filing a crimiggl\complaint,
even if it is eventually &ismissed, ﬁéy-be suffioient to -
dcter some persons from committing further criminal acts.

This is known to be tryue especially in smaller cities

and towns, where reputation is very important, and in cases

»

w involving first offenders, who have no real knowledge of

& .
the chances of conviction. Of course, this tactic should
only be used where a legally sufficient case exists. s }1

L

B. Tﬁe Victim!'s Wishes. It is generaLlX agreed that

<

the victim should haue an oppOrtunity to articulatq her

goaie bitﬂ reéard toLtAe vs%lent rqlatiéﬁship and that these

A

should be taken into consideration in the decision to prosecute.

If a victim wants to end her relationship with and to punish, |
her %ttacker, proéecution,may_be.appropriate; where the vic-
Q@im_&ants to-st?y with the assailant butfto end tne abusive
“behavior, apnotherx disposition_may. be mofe helpful to her.
.

'If the offenif is very serious but the“viétim-does not want

" . rd
M . r

\
Ty .~
. ' <A - . T b
.
‘

P




to taKe punitive action, a few prosecutors feel that prosecu-

tion 18 nevertheless necessary to fulfill thei&erle as pro-.

tectors of public 9afety.{ L | : _ } ‘
‘The importance of acquiring an informed decision by the

victim as to her intentions is to be emphasized. Not all

victims who enter the criminal justice system understand how it

B

. ' . » o [ ‘ ‘
functions, what it can do and how it affects a complainant. When
. Nad ¢

13

they enter the systqm’seeking protection from a police department,

.they may not anticipate going forward with a case. Such vic-

tims should be fully informed~of the options available within

and without the judicial system and giyen an opportunity to

make their own choice of the options they wish to pursue.

C. The Likelihood of Victim.Coopération. The observa-

tion that many victims change their minds about prosecuting

' ~

and drop out after a charge is\filed has led prosecutors to

cgnclude that the likelihood of victim cooperation is a

’

critical factor in'determining whether to prosecute. They
feel that certain f?btors are valid 1ndlcators of v1ct1m co-
0peration. A victim is- more likely to be cooperative in the'
.y .
following circumstances'
. .

1. < The v1ctim has or 1s planning to get a divorce

, or ‘g&paration,

o+, v ! {\n . l_} \ ‘
27 The abuse has been. very severe.. ~ : o

3. ‘The children have been abused or threatened.

A «



~ 4. The victim has realisticaﬁxapctations of the

criminal justice system (delays, continuances,

ya <

the trauma of trial).
5. ! The victim has mdde prior unsuccessful attempts
to get help to stop the abuse and sees no other
.altérnative to prosecutioﬁt -
Other prosecutors feel very st;pnqu that the presumptioh
“that a victim will not(cooperate baséd on such critgria 18 an

invalid excuse for not prosecuting. 'Tﬁey argue .that such

~ ‘Bpeculation ignores the fact that some reésons for victim non-

cooperation -- guch as long continuances, 1mpersonal contact with

-

prosecutors, and the victim s Jack of protectldn pending trial —-

\

are failures of the 3ystem whlch should .be correctgd.
s Participants aiso noted, that the, attention fbchsed on vic—'
5. t1m noncooperatlon has probably_§9§w42d the exlstence Qf a

/
"self-fulfilling prophecy" in spQuse assault cases. That is,

\
if prosecutors believa that these complainants are apt tO\drop

- charges, the prosecutors in fact become less encouraging and

A4 7

supportive of victims of spouse assault aﬁd, thus, subtly en¥

courage them not to follow through with prosecution.

X
~ [

D. The,Victim's Agreement to Live Apart from theﬂAbuseEf
'The suggestion tha; the prosecutor file criminal charges 6niy[,“'
hﬁ § in cases in which the victim intends to live‘apért from ﬁhe

abuser is the gubject of much disagreement. Thsse who favor,

'such a precbnditiOn‘to prosecution argue that it would increase -




. 7 , .
- A

1 4 f
the chances of cooperation byJassuring‘the victim greater safe-

LS

’ty. It would also enhance the. chances of conviofion by judges A
and juries who find it both amusing and frustrating to learn
that the abused person gtill resides with the abuser. .
There is strong reaction against such a requirement how-
ever, becduse it would be unfair to a victim who cannot leave
home because she has no Other place to'go It also has the
effect of telling the#abuser that ttiis acceptable to beat
someone 8O long as you continue to live together |
A third alternative is suggested A prosecytor could file
a charge even if the victim'is still 11v1ng w1th the abuser,,

\

if the v1ct1m indicates that she wants to leave or separate

. The 1egal system could help the v1ct1m\by requiring the man to
vacate the house as a condition of bond\o$rprobation or by |
use of 1njunctive relief A similar result would then be ac—
complished WlthOut unnecessary stress on the vict1m : - /

1

E. -The Availability of Alternative Programs. There is

a difference of opinion concerning utilizing the availability '

of diversion programs as a criterion in making the decision
¢ to'prose¥ute. One view Favors eonsideration of alternatives

because they might orovide a better solution to the underlying

problems. At the extreme of this v1ew, some prosecutqQrs believ?.~
¢
that alternatiVe solutions are always more effective with spouse

assault cases and that one should only prosecute those that

cannot be diverted.
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. | The opposing view 1s that the existence_of alternative
programs should not affect the decﬂpion to prosecute at all.
The concern is that prosecutors would, if permitted divert
| all spouse abuse cases and never prosecute. \\it is felt that
such alcriterion also implies that spouse assault cases are
not as serious as other cases.

! N (13 . P

F. Relationship of the Parties. It is generally agreed

that the fact that the victim and assailant are spouses or
friends is not an appropriate consideration in deciding whe-
ther to prosecute.. If the case is one in which the prosecu--

tor would otherw1se clearly prosecute an&\the victim wishes

v
t? do so, the,relationshlp between the partieg is not a rea-

\ P

gon to withholad prosecutlon.

/

{ IIT. HOW TO ASSURE VICTIM COOPERAT ION

N ra
s .
\ . . Although there are no data to show that victims’ fail to

\ \

\: ~ cooperate more in spouse assault .cases thah un stranger vio—

/
\ #Agence cases, it is agreed that many victims do not follow

~ f Y

'through in spouse assault cases. There is alsd genefhl con-

sensus about the reasons for lack of victim cooperation. Some .

‘P

of these are faults within the system, such as the féildre o

inform the victim about the criminal system, the long delays,

EY

the imgersonal contacts with the- pnosecutor and the ineffective

charging and sentenc1ng,of the perpetrators . Others are the

< ﬂ'i
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victim's fear of further injury and lack of independent. hous-,
ing and financial resources." These are caused by the absence

. of legal protection pending trial as well as the lack of in-
3 \ &
' terface with support services. Oncde it is recognized that

. prosecution is aporopriate in Spouse agsault cases, it follows
that prosecutors must make. changes in the criminal process
and make cooperatlve ties with support services to assure

better mitnese gobperation.

The. following measures are recommended:

\

1. Cdses which involve serious threat of future harm
sﬁould.be expedited through the judiéial process
tQ reduce the chance that the victim-witness might

drop out prlor to trial because of. the danger of

|
further assault. Where delays and continuances

- s
are necessary the judges should be requested to ad-

mdnish the ébuser hot to abuse ‘or threaten the vic-
I N .

Ui,

LS S : ' .
e »t | . \ N ] [
2. Some kind of victim-witness support or advocate pro-

gram should. be ihstituted in orosecutors' offices

to inform victims about the criminal process, refer

{ them to necesséry support services, and assure safety

5.

+and ecohomic subsistence pending trial.

3. Special care should be taken in 1nterv1ewing and

,,ﬁ . handling battered spouses because the cases in-

v o
1 ¢ s

volve more sensitlve con51derations than most other




X \
L’.
‘__.12 - ~ . . . ,
' t;pes ef'ﬁeses. : ) | v .
4. Prosecutors should initiate'training sesslions to
sensitize their staffs to the:¢special chsracterisF 2

ftics of spouse assault. )
5. Written materfal providing informatioﬁ.about avail-
:: able legal and nonlegal alternatlves should be ‘
L | | furnlshed by the prosecutor 8 office
6. Protection should be provided pending trial. Where
a high risk of future injury is established prosecu-

Itors should discover jpd disclose to the victim

\
[ - what types of legal protection will be granted and
. - E e \
enforced in their jurisdiction. For example, some
( - .
%

jurisdictions permit bond to be conditioned on stay--
[ ing away from the victim or vacating the home. It
is recommended that prosecutors take it upon them-

~selves to initiate_legislation‘which,would provide_

-adequiﬁg_relief where it cannot curkrently be obtained.
&

{¥$ HOW TO,OVERCOME PROOF AND EVIDE&TIARY PROBLEMS

R

The evidentiary and proof issues differ among jurisdic-

\\tlons but the following are problems which may arise in spouse.

assault«cises )
- A. ompetency of Spouses to Testif Some jurisdictions

qnverleysestrict the right of spouses to testify agalnst one

another. The laws differ among the fifty states but most .
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jurisdictions provide an exception for victims -of assaults by

their spouses. The legislation should be examined in each
Y o -

,jurisdiction and 1f nocossary, amended to permit spouses to.

SN testify ‘against each other in ‘sp@@se assault cases,,

-

B. Evidence of Injury.a The need to prove injury in any

case 1nvolv1ng a{vrolent crime 1s a particular problem in spouse

_—_ : . TR .

assault cases because there are usually no Witnesses to- thei_ .
-1ncident. Embarrassment may 1nhibit a victim from getting medi¥
cal attention, medical recordS'may not reflect the cause of
the injury It is 1mportant to refer v1ctims for medical help,
'to obtain photographs of the 1n3ury and to subpoena medlcal re-
cords;(,pyd ” . ' " o I *\\
kﬂ addition, legislation requiring mandatory record keept_

ing of spouse assault cases by hospitals and doctors w1th the

“«

1nformed consent’ of the victim might be considered _Such laws
~ . would 1ncrease the care taken by physicians in maintaininq ac—
curate and complete records and WOu]d also. help 1ncrease the:
L)

%pvel of awareness of spouse’ assault within ‘the medical profes—'

A -

gion. . They would prov1de records‘Fpioh would be admissable
b , - A}

- to document ‘abuse in cases in which doctors are unwiilfng‘or

" unable to_testify.

L 4

e V;.'WHATVEFFECTIVExDISPOSIfIONS ARE AVAILABLE UPON PROSECUTION?
ﬁgni R '§a M e - *

sfw;" . Reqémmending an appropriate disposition in spouse assault

’

“h cades is a difficult task for a prosecutor Judges are




" of his conduct. .
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reluctant to incarcerate men who are responsible for thé ~’

" financial support of a wife and family. The victim also may

not want to have thx abuser imprisoned. Yet, to bé effective,

the dispositibn must| impress upon the abuser the wrongfulness

!
iy

The following alternative modes of dispositign are sug-
gestéd: ~-

-

Y

1. Incarceration on weekends r nights is used in
. some Jurlsdiotions, becarse the abuser can still
.hold a job and provide financial support while
being pun;shed severely énough to deter future
violent conduct. l
2; The offender can be put on probation with certain
condltions Staying- away from the spouse. and vacat- ~
ing the home are appropriate condltlons where there -
is a high risk of future in]ury.L Such risk may be
measured by the extent of injury to the bictim_or
family; the défenoant's prior reoord of violentpécts;
the existence of drug, alc l,’or mentai problems,
and '.the complainant's asswment of the: rlsk Other
conditions may include a‘curfew, or maintenance of

_employment. Financial restitution of othQf—pockgt

rexpenses may also be ordered. :

3. Plea bargaining is generally thought to be as ap-
propriate in spouse asgault cases éﬁ in other peksonal

confrontation cases.i The. advantages to .be congiahnad

. '> ’ . ‘. .
- 4 2 v T
. . . ] i .
. : . - d : . '
y L -

L
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o : - . . . . . - * - - L . [T
s - Y i : L AN Y
. . . . B H L . R .o
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in plea bargaining are that it may expedite the case
~and thus conserve scarce prosecutorial and judicial

rgsources, may cause the abuser to admit that his

-

acts are wrong, may allow the abuser to participate

in and agree to the recommended remedy, and may spare

—

' . ) . T—
the victim from jpe oddeal of court proceedi®gs. The

primary disadvantage is that the reduction of the

.

:charge may unduly depreciate the seriousness of the

offense. For example, reducing a serious felony such
as assault with intent to kill to assault with a

dangerous weapon might be acceptable., However, re-

) ducing such crimes to misdemeanors would not. } \\

Reduction of charges is particularly inappropriate

-

in cases involving a history of abuse, very gorious
- _
injury and risk of future assault.

-, SR
| ¢ ,

. - | ' N\ .
VI. WHAT EfFECTIVE ALTERNATIVES TO PROSECUTION ARE AVAILABLE?
. R T 3
R [ .
Are Alternatives to ProsecJtion Desirable? " It iérgeneraLly

‘1

conceded that prosecution is not the most appropriate response

to all spouse abuge cases. While prosecution is necessary in-

~
certafn gaées, in others another form of effective intervention

L]
!

may be desiraﬁle.

A. Civiﬁ Remedies ‘ ' Ty
R . 3 \ fo
b ) ) ¢

- Among txe available civil remedies, such as divorce, suit !

fn tort ahd}%ic;im cbmpenSatioq, it is agreed that injundétive

. ¥
oy
&)

|}
i

N

IS

-

ey
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relief is the only one which has the potentlal for providing
both protectlon to the victim and deterrence to the abuser.
This relief consists of protective orders which may mapdate

that theé assailant stay away from the victim, and vacate the

" homa. An injunction-may also order counseling and det®rmine

child custddy and visitatjon. Preliminary'injunctions, which
generéily are~issned npon application of the victim and after
a.hearing‘at which the vidtim must show threatened or actual

harm, are available to afford emergency reiief. Most juris- !
dictions provide enforcement through civil or ¢riminal con-

tempt proceegings,
: FN .
If made available and enforced, these orders might pro-.

viae'effeqtive relief“to battered spouses. However, the ex-

perience Qf most jurisdictions is that the orders are not ‘

}

enforced and therefore neither deter abusers nor protect vic-

aT

tJms Instead they reinforce the wldespread attitude that bat-
terJng of one's spouse is acceptable behavior and will not be

punished- by the legal system

One barrier to the effectiveness of protective orders 1is

the fallure Of pollce officers to arrest for v1olation of the

- - \

Order The fallure to arrest is partially based on statptory

1
requ;rements ‘which permld arrest only when thg violent acts

¥
L}

are. committed in the presence of the officer or upon a pre-

vidpgyyrisshed warrant, both of which rarely occur'in spouse

’

. . o ., TN -~
assault cases.” A _

\ v . .ot
§ ’ - .- .'-e“‘\")’-"f
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A response to the problem is legislation which authorizes

warrantless ant:est for violation of an orderéf there is prob—

able cause, regardiees‘of the presence of an officer. While-"

X

there 18 yvet no study fully evaluating the effectlvencss of

.

such ledislation, \repoxts from Penngylvanria indicate tﬁat offi-

-

to do so for violation of prot

dictions,

cers appreciate thdpclear authority to arrest and have begun

o

ve ordersg. ,In some jﬁrfs—

8 arrest by way of a-

b;pader usage |
victim's complaint signed on the spot might suffide.

‘. Judge» also cont{ibute to the ineffectiveness of civil

' \
o;ders.

They are oftdn reluctant to issue orders of protec-
]

- - . -y :
tion or to enfdgee them by punishing the violator with contempt

j

citations and-sentences because of the famallal nature of

, the crime and the economig: dependence of the abused on the

-abusger.

Education and pressure on the 3ud1b1ary are needed

to Mnake protective,orders available and en[orceable

The conference partic1pants agreed that prosecutors should

take a public position in favor of improving the effectiveness

of protective o¥ders, in order both to provide an effective

remedy and to reduce pressure/on the c¢criminal system .The par-

ticipants endorsed the follow1gg suggestions as speciflc ways

to improve the effectiveness of protective orders:

!

1.

Prosecutors should take an active role in educa-

ting judges tq the problem of spohse apnse and
to the need for protectlve orders.
Greater access to' legal services by battered spouses

+

is needed

< ',4:3-
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A registry of orders~of Pw

. \ C.
> ‘\h - 18 = N
A _ o
Orders of protectiob and access to' court should be

Q .
available regardless of.income. ;

!

Orders should not be conoitioned 7pon dlvorce or .

t

Orders should be available 24 houﬁs dayt'7 days

l

separation. \ ' - I

S ex

a week.
' . ) ~
Orders should be clear and speociific. ey should

A3 h

be avafigg}%‘in bilingual form whére afpropriate.

Ofders should be available ex parte for immediate

/

emergency relief. ' : ‘

o

A-hearing should be held in 24 t& 72 hours after
_ -

issuancéroﬁ an ex parte order. ' )
The order should Sé sorveqﬂon the offending spouse
by: an authoréoy figure, such as a marshall or polico
of ficer, and not by the.victim or a neighbor.

Where not already available, legislation should be

initiated authorizing police officers upon probable \wf'

cause, to make a warrantless arrest for violdtion of

an order and prov1ding fOr police immunity for «falYse

©

arrest., .

soo- 7 - [N N
Slmllarly, 1egislat10n may . be needed to allow for
’ (
an order of eviction of the abuser from the home,

. y(
regardless of property rlghts i

eckion should be kept_

at the police station’for the following purposes-

b
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a. td provide polige with evidence that the order
: . : Ny : .

was 1issued. j

b. to-provide prosecutors and—judges in certain
\“ . N .

cases with evidence that orders of protection’

5

‘have been previously issued and violated and
that prosecution is appropriate.
C. to provide sftatistics as evidence of the effec-

~

tiveness of such relief.

B. Dispute Resolution
o .

'Dispute resolution is not a new respouee to spouse abuse,
but its past application has been limited to informal concili—

ation efforts by police offlcers and prosecutois and is. generally

thought of as ineffective. Mediation and/or arbitration are Oth_;jj

e

er forms of dispute resolution which are more structured re- el

sponses to spouse assault, but whose effectiveness has not yet
been evaluated. Mediation fequiree a third party to help the

dlsputlng parties work out a resolution to their problem, while

\p}. ok

arbltratlon requires the third party to impose a settlement on

.

the. disputing parties. It is generally agreed that people are’

~more likely to adhere to an agreement which they themselves:.

drew up, and therefore mediation is a more approprlate reSponse

¢ .
to spouse gssault Medlation is not 'seen as a panacea to the

[

problem of spouse assault, but a resolutlon that may be effective

iu ‘certain instances. !



t

~ of guilt or. fault “and- the. parties attempt to reach an agreement

" fenses, but there are divergent views as to whether-all felonies

. been violence - between the couple for years.

v
Jo
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{
& 1. Wwhen Is Mediation Appropriate? There‘is genéral

agreement—~that mediation can only be effective if the parties

voluntarily agree to Qarticipate. In oxrder to be truly volun-
tary, agreement must be given with full knowledge of the nature
of the process, the possible results and the alternatives. It

18 also accepted that mediation is particularly appropriate
_ . _ , M SRR

where the parties envision a continuing relationship and must
\ .

establish iagreement as to how to relate in a non-violent manner.

Certain}factors are considered as indicators that media-
) N .
tion would probably not be effective. It is generally agreed

that mediation would be less appropriate for more severe of-

\\

*

should be excluded from the mediation process or whether prosecu-

tors should retain discretion with a bias against mediation. A

long history of battering is another indicator that mediationm

would be ineffective. It was felt, however, that mediation could

still be useful if desired by both parties, although there has

e

2. How Does the Mediation Process Differ from the Crimi-

-l

nal Process? The criminal proce@s seeks to make a determina-

tion of guilt or innocence as to particular criminal aets and
AR+ - ‘. PR

does not attempt te resolve the underlying problem between the N

parties Mediation on the other hand, does not require a finding

to insure that certain conduct will not recur.
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There is strong feeling that spouse assaéit casaes cannot

-
m—

be resolved without an admission of fault\

\ 1t by the abuser. Those
\ . who would requirg an admigsion of fault are concerned that the
\ abuser will never realize the wrongfulness of his acts and
\ t

% Nwill continue to abuse his spouse‘it'noe required to make
_”“X_ such a Stéteﬁsnt. ?hey feel that a pledge to stop the violence
must precedelthe bargaining session.__otherwise, the dominant/
‘ sbbmissive nature of their relationship Lohld lead to the al-
VU ready abused.spouse having to bargain for physical safety to !
'”'._%whjch she has a legal right. ) |

E .

E Persons trained in mediation argue that one of their duties

E1s to equalize the power position of the parties in the media-
ion process. They often do this in disputes between employers
nd employees, and between landlords qaﬂ tenants for example.

Furthermore, when a case is diverted from a prosecutor's office,

the defendant's power position vis a vis his wife is apt

Y

. . > . ' ‘.‘
to be neutralized by the fact. that he is subject to prosecution.

3. What is the Responsibility of the Prosecutor Upgn

Breakdown of Mediation or Violation of One of ‘the Terms of the

T,
Mediation Agreement? Follow ~up and evaluation are 1®portant

) aSpects of any mediation process It is felt that a periodic
follow~up for one year after the agreement is reached is funda-
mental\to compliance,  Thereis disagreewent however, as to
the prosecutor 8 role in the follow—up \ Many believe thpt the

prosecutor should retain jurfédiction over - the caseﬁior up to *

- . . Voo
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a year and prosecute upon failure to mediate or a recurrance of

b
A

the violencq.

There is some concernthat progecutors will be accused of
holding criminal prosecution over a person's head to achieve a | )
favoraole settlement Of private rights such as child custody,
v1sitat10n and other questions which ‘may be incorporated in the
mediation agreement. Those favoring retention of jurisdiction
feel\that this is‘not a valid concern because prosecutors would
orly reenter the case if anotﬁer assault occured. Other provisions
could be enforced as a contract by a civil court. It was generally
- agreed that the threat of prosecution uas otherwise positive |

and permissible leverage "to use in having the parties reach an
agreement as to how they will resolve the abuse problem. S

o L3
'

C. Social Services

A . L b
, / \
It is recognized that social services and community agencies

provide nousing, financial and counseling services which are
“ \‘ " ’ . e .
necessary to the battered victim and.which the legal system cannot

]

provide. It ls therefore the’E;g;ecutor s xespons3bllity to | (\l

'investigate the existence of resources available in‘]be community,

¥

and to develop a cooperatiVe relationship uhth as well as a

referral process to, such resources. The prosecution canjalso be N
“;Fan qdvocate and catalyst for development of social services to

'Flosupyort victims of domestic ‘abuse. o - .
. . A _
’ PR ! |
S g -

- A .
»




CONCLUSION o -
/ The prosecutors attending the conference endoréed the .

o L
premise of the LEAR Family Violence Program that spouse- abuse

is a crime and that prosecutors have the same responsibility

to respond effectiﬁely to spoﬁse agpse cases as they have w}th

1

other crimes. , Their general iesponsibility encompasgses .

regponding to the immediate needs of the individual victims
o »> “w . . '

as well as pursuing long-range strategies to prevent and

* control crime} Both goals are furthered b} the development

{
of a\gompspnensive approach which integrates traditipnal

{3}ecution of individual cases with public education, support

ervices and l1links to Gommunitx resources.

. Séouse abuse cases have always poséd problems because

prosecutors are typicﬁlly faced Lith a large number-of cases
and have limitgd resources. Spouse abu;é/cases are also

Adifficult to prosecute because victim-éitnésses, vulnerable
to attack pending trial and iacking\support services, often
drop out before trial. There are rarely 3}h€r witnesses to
sugh agsaults, and medical proof of injﬁfies may. not be

avdiiable. Judges and juries, insensitive to the crime ana

conégrhed about the faﬂ?lial nature of the offense, often

:egﬁge to convict. Support services and alternatives to N

A

9, ]
Iy

- pfosqcution for victims may bi/ynavgilable or ineffective. Aas

'
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a result, refusal to -prosecute such _cases hai been the o

traditional response. _ | ‘ . LT

.

Prosecutors are becoming more aware of the extent and

severity of spouse abuse and the consequent heed for an >

-

effective legal response to the problem. There is also
o . — . /

increased understanding of the factors which have traditionally

made prosecuﬁion Aifficult. For example, knowledge that

witness noncooperation is often caused by low self-esteen,
L2

embarassment, economic dependence, fear of retaliation 'and

~lack of alternative housing points to the need for victim - “

services. Similarly the attitude of the legal system that
spouse abuse is not a crime but a family matter is subjecé

to change through education-. _In'their'ée rch- for answers,

new EEE;S of victim

some prosecutors are experimenting with
f - . : ¢

’éupport services, alternatives to prosecution such as mediation,

K i, L3 ') ' ~
and social gervice referral systems. The experiments are still

ng@, few in number and largely unevaluated.

//\
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1976) : 54-67 o . ry

r

A sociological study which focuses on _the”ways in which
-gpouse abuse is "sanctioned" by the culture. Examines
social acceptance of intrafamily violence, the legitimi-
zation of husband-wife violence by court and polize, and
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nal Process:i Neither Justice Nor Peace. Social Service Review

42 (2) (Juné 1973): 221-240.
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f A . . o,
/' . . . -~ :
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how to interview battered wgmﬁn, problems of protecting the
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ment.- _
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Freeman, Michael. "Le Vice Anglais - Wife-Battering in Enqglish
- and American Law." Mamily Law Quarterly 1 (fall 1977): 199-251.

Overview of both sociological and légal literature and
v also civil and criminal remedies with regard ,to spouse
, abuse. Comparison of English and American law widens
the scope of the discussion.

. Fromson, Terry. “The Case for Legal Remedies for Abused Women. "
New York University Review of Law and Social Change 6 (Spring
1977): I35-177° ' :

Gives statistical evidence of women's low economic status and
links itqto their vulnerability to abuse. Sdes both, prosecu~
tion and conjunctive relief as generally ineffective.' Sug-

" gests tort damages or divorce (in conjunction with immediate
protection) as a solution. Reforms récommended include bett
ter understanding of the problem by prosecutors, and legis-
lative changes. - -
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. .Parnags, Raymond I.. "Judicial Reéponse'to‘Intrafamily Vialence."
" Minnesota Law Review 54._(1970): 585-644. T

s

Provides numerous examples in comparing the practices used
by Chicago, De trGusksp.MilWwaukee, and New York court systems

# in response to intrafamily violence. Recommends strong
societal assistance beyOnd,the-lggal‘remedies. - '

Violence." Criminal Law Bulletin 9 (1973): - 733-68.. " . . -

Develops earlier discussion (see.above) of judicial response
. to spouse abuse! . Includes description of experimental tom-
© , munity-based programs in Philadelphia and Washington, b.C.
'_> Recommends alternatives o criminal treatmeht of the prob- -
Schickling, Barbara M. - "Relief for' Victims of Intra-Family As-
sault- - The Pennsylvania Protection from Abuse” Act." Dickinson
Law Review/Volume 81, No. 4+{1977): 815-822, - e
- - i . \ . I

I

& . N . . ) ‘ ' ‘
Exag?ies'the scope Of relief provided By the Pennsylvania

>

v A

New York and Massachusetts legislation..

e
)

{ ‘B;Qunéer,lgverle J;:;Handbooi On-bomestic.violeﬁCe.' California

: partment of Just%ce, Office of'Theahttonex General; 1978.
d " . . . . . * . - B ) B (R4 " - V " -
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- Step-by-step description of 1ega15remeqies.abd,sogiai‘seriy'

. vices available ta. victims of -spovse abuge in California..
xgapqpbongQnﬁa;ﬁs names of people and places fthat can ™

. ‘b'“bontactgd,'asfﬁell as an extensive bibliography. '
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Parnhs, RS&mOnd I. ,"Prosecutorial-and,Juéicial Handiind‘df‘Family _

Protection. from Abuse Act (1976). Comparisdns made: with. .



ITYI.. FAMILY COURT
- . . . A Y . ) | ,
Coon, Judge Liston F. _"Felony Assaults in Family Court." Crimi-
- nal Law Bulletin (May 1965):  11-14.

Discussion of whether Family Court is an appropriate (and
constitutional) forum for a felonious assault cas under
New York law at the time the article was written :

Note. "Orderxs of Protection in Family Co*;;ﬁDisputg ."Colum-
bia Journal of Law and Social Problems 2 966 4-175

v Discussion of the effectiveness of protéctive orders as . a
deterrent te family violence based on the New York Fam&ly
Court experlence in the mid 60 s.

IV.. MEDIATION/ARBITRATION . . oo T
Fuller, Lon. ﬁMediatibﬁ: Jts*Forms and Functiohs." Southern

California_Law Review 44 (1971): 305-339.
} ) N ) . » N
Theoretical discussioh of the use of mediatjon for solving
problemg in the social order. Sees it as uBeful in resolv-
ing family dlsputea boes not discusg.cpses of physical .

T ) v1olence ' .
LaszlQ, Anna and McKean, Thomas. -"Court Diversion: An Alterna-
tive for Spousal Abuse Cases." Paper .presented to U.S. Commis-
) sion on Civil Rights Consultation ""Battered Women: _Issues

in Public Pollcy " Wash gton, D.C., January 30-31, 1978.
¥

[ a Analyzes 86 spouse; abuae cases that were processed through
' L -rthe mediation component of the'Urban Court Program, Boston, - -

Magssachusetts. Fifty-six percent reached a settlement

through operating mediation. Describes similar programs

around the country and sets out guldelines for developing

new ones.

McGillis, Danibl and Mullen, Joan. Neighborhood Justice Centers:
-An Analysis ¢f Potential Modelg. - Washlngton, D.C.: lLaw Enforce-
ment Assistance hdministration, 1977.

. A .
"In—depth-dlscu891on of the possible uses of mediation in
neighborhood jugticer centers. Compares the operations of °
8ix on-going programs. Minimal consideration of family
disputes : :

LS

v _Sander, Frank. "Varieties of Disbutes Processing. " . Federal
T Rules Daecisions 70 (1976): 111-133.

Discusses dispute resolution outside the criminal system *Q*;‘
and outlines possible criteria to be used to determine ¢
which procedure is most appropriate for each type of case.

Stulberg, Joseph B, "A Civil Alternative tO\Crlminal Prosecution

Albany Law_ Review 39 (1975) 359-376. g Ca
- - - . : K “ZRE
An advocate of mediation describes the advantages of this

- process in solving minor disputi;é{providlng specific ex-

B anples, .The article does not sp fically discuss the
L __p{oblem of spouse abuse. ) :
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