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The ERIC Ftrst Analysts o.f the 1979-80 National High School De-

bate Resolutions is published by the Speech Communication' Asso-

ciation in cooperation with the Edycational Resources Information
Centet Clearinghouse Reading ‘and Communication Skills
(ERIC/RCS). The ERIC/RCS Clearinghouse is supported by the
National Institute of Education Whl‘Ch has as ene of its missions the
dissemination of ‘knowledge to pnprove ¢lassroom’ practices. This
ERIC information analysis- paper is unique in that it is intended
for direct use by high school students as-well as by their feachers.

ERIC First Analysis, published annually since 1973, provides
debaters with guidelines for research on the dehaté resolutions
selected by the National Universlty Extension Association’s Com-

s mittee on Discussion and Debate. Periodic surveys of teachers of

debate. have indicated that First Analysts has proved to be an
excellent resource for students in their study of issues and argu-

ments It mcorporates an instructional approach demgned to'avoid

pet”’ cases and ‘“‘canned’’ evidence.. .
"Thig year the resolutions center on consumer mterests Through

the study of David Wagner’s analysis, students will become aware - - '

of the breadth and depth of the issues involved in the debate reso-
lutions. Teachers will also find ‘the resource useful in planning
debate workghops and in teaching students about the processes of
research in argumentatlon Individuals studying the problenis of
. consumer jntérests in classes or-in other contexts not related to

debate will find Flrst Analym to be a valuable gmde to issue¥'and
" resowrces.

To be a “first” analysis, the manuscript must be prepared in a
period of six weeks after the February 1 announcement of the
national debate. topic. The author’s thorough analysis of issues
and sources in 80 Short a time and his adaptation of the analysis
to the needs of high school debaters are tnbutes to his expenence

ahd excellence as a forpggbs educator.

Carolyn -Bet Pomo _ Bernard O’Donnell ..
Associafe Director ’ Director
Speech Modulé, ERIC/RCS  ERIC/RCS .
: ! h ' [ “
f’ 'L




. . 1980-81 ngh School Debate .
Pl:oblem Area and Resolutlons

. . ) /
.- ' '\ ‘ - -» ‘.‘ '\' o N . s
“- . Coo. " How can the interests
A : of Umted States consumers /
' v o » best be served? Y, ' .
’ - N ’ ‘ ' )
Debate Resolutlons : : s

Resolved That the- federal govemment should initiate and en-(
: " force safety guarantees on ‘consumer goods.,

Resolved: That the*federal govemment should estabhsh J—Iform '
standards for the regulation of commercial adver-

tmmg

Resolved That the federai' government should establish uniform
» standards for testing and marketing all products with §

Ll

potentially carcmogemc effects on humans /-

v i . '




. Preface

P

’ The purposev of this pubhcatlon is to provxde a brief overview

of the 1980-81 high school debate resoliitions. The de ision-
makmg process for selecting the problem area and resolutions is
vastly different from the system used for determining the college
debate topic. Last December, the National University Extension’

"Association (NUEA) Committee on Discussion and Debate met

* in Kansas City, MiSsouri and offered three problem areas and nine

SN )

tesolutions for consideration. After a month of ballotmg by the
various state and national forensic leagues, the consumer interest
problem won the referendum. The final resolution will notibe

determined until December 1980, although an _early preference °

has been shown for the’ consume; goods and, to a lesser degree,

the commercial advertising resolutions, This latter toplc. is con- -

siderably_narrower than the former.

Whichever resolution is fmafly selecied the debater will have a

tremendous amount, of research material to assimilate. The five

chapters of this book are intended to prepare debaters f their own
efficient investigation of the problem area. The five chapters are:

. (1) problem area overview, including basic concepts of regulation

and risk, definitions of consumer, protection strategies and agencies,

and sample solutioris; (2) the first resolutlon, consumer goods; (3). -
the commercial advertlsing resolutlon, (4) the carcmogenic sub-

. stances resolution; and (5) getting started, research and evidence.

At the,end of the final chapter are footnotes for each chapter and

selected;” bibliogfaphies- on the general consumer - interest ?“
Since this text. has been written extremely early in the

" .

debate year, it can.. hardly encompass all possible cases which N

cofild be developed under any of the resolutions. This publication
should be used to establish early research pnontles on the«most
likely affirmative and negative arguments The opinions expressed

" in this work do not represent the official position of either the

.'NUEA or of the Speech Communication Association.”In most

instances the consensus view of debate theory is presented, which
may not represeni the personal view of the author. As a general

’

-
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rule, this text emphasizes the practical Irgthei' than the exotic.
All the wtiting and research assignments for this publication

" were done by the author. However, Carl Douma, a senior debater

at California State Upiversity, Sacramento, was invaluable in
securing. dociments "and offerjng suggestions on potential case

arguments. Most of the manuscript typing was done by, Karin '
: Stodder. Final editing amiéiopfreading assistaJ\Ce was gratefully

accépted from Christine Wagner. X ,

The“task of compiling tke material and finishing the manu-
script undér rjgorous time constraints has<been made easier by
the ‘patience and understanding of both my family and the'staff

“and faculty of the Department-of Communication Studies. 1t is .-

hoped that' the material provided in this publication will benefit
debaters and coaches, and ‘erve to introduce an exciting topic
to audiences and judges., L

-~

- .

David L. Wagner Lo
J

-

‘, ‘_ . \




.1 T!he Pioblem Area:

. Consumer Interests B
‘ IR o .
Howr Can the. Interests -of United States Consumers Best_
Be Served"’ . ~ v 0 .
" Basic Questions . ' T .m\ _ R oot
A ¢ . ! S ‘i?:;'
The answers to the basic’ q(xestlons posed by thls year’s debate I:-

topic are of. great congern to everyone in society. Perhaps the most

basic {ssue tobe addressed in consideration of all three resolutions
i8 who, will decide what level of risk is acceptable for,the public to

bear. There i is risk involved in every facet of life—driving an auto-
' moblle, walking, sndokmg drinking a diet soda, or mowing the
Jawn. As.a mdtter of fact, Consumer Product Safety Commxssxon _
(CPSE) statlstlcs mdlcate that éven staying in bed is unsafe. The - -
~ real question then “‘is not whether we will have risk at all, but how

. much risk and from what source "Perhaps even more important,
the question is who shall decxde 1 ‘ EEE

' ~ . 1 )

Levelothsks? ,. L o \

@

Why db we become alarmed ab the prospects of nuclear power
yet tolerate oveg; 50,000 automobile.deaths a year? We applaud
bizarre attempts to get listed in the "Guinness Book of World

~ Records or “we fimd ourselves serenely contemplating a person %5
pla}( to climb a dangerous Himalayan peak at the same time that”
we propose making it 1llegal for hér to'buy a can of Tab.”?

+ Not only are researchers uncovering new risks, but also, we are
told," “old activities, once thought safe, in fact pose substantinl
-'risks.””? Unfortunately, there 1s no way to avoxd a proliferation ‘
of pyoblems . >

\

. 7 New risks are the mev\table pnce of the benefits of progress in
an advanced industrjal.society. In order to have the gnergy nec.

" essary to run our homes and oug factpries, we incur the risks of
enetgy production, whether they BE the risks of coal mining,
nuclear reactor accidénts, or the chance that a tree will fall on.

.
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: ) a man félling firewood. In order to have mobility, we risk ayto-
' T ' .mobile accidents and iliness from air pollution. Ih order to have
s o ‘ yariety and convenience in our food supply, ‘we risk cancer or
. .other toxic reactions from additives.*. ST

: r

Of course not all risks are susceptible to the sgme set of solu- .
tions. For example, situations like air pollution, waste hazards,
and toxic pesticide contamination of food really do not allow the
individual-to take independent action to control risks-effectively. - .
These external hazards are different from a ‘‘user-risk situation, .
where the user iy genedally the only person expgsed to danger
ang where he can choose whether .to take the risk.”? The former

. rigk situation calls for a governmental response, whereas the lat- '
\“ ter may require a program of consumer education and information
A dissemination to allow the individual to make an informed choice.
‘. An additional complication arises when we consider that even a
: user-risk situation involves society at large. An injured individual
" may require hospitalization or ambiilance seryices and may need .
public welfare. or unemployment payments to compensate for
lost wages. All of these involve expenditure of public funds;
. therefore, there may not be a clear category of user uhrelated
to broader social concerns. ' o ‘

A second consideration is that “‘there are great variations in the
fisk /benefit circumstances of individuals.”® For instance, air pol-
lutidbn poses a greatér health hazard for cigarette smokers, the
aged, and individuals who suffer pre-existing lung ailments. A
similar situation exists with use of saccharin: .~ i

)

A}

. » ; , :
We can, for instance, identify groups that may have elevated
risks from saccharin; pregnant women, since their unborn chil-
dren might ‘be. unusually sensitive (as the two-generatiqn rat
tests suggest), and children, who not only might be more sensi-

: ‘tive ‘but who also have such a long life expectancy before them
c . . . that an induced cancer would have ample time. to develop. We
~can as readily identify groups that are likely to have zero risk.
* All persons fifty-five years of age or older, for example, can
probably use saccharin with impunity since the latent period
for cancer induction would be longer than their remaining life
expectancy.” v ' »

'I‘ilé existence of 'theﬁe identifiable groups suggests that consumer-

. protection standards must be complex; no simple general solution .’
\ seems platixjble. o : .
) " - T .
© .~ WhoDecides? — _ ' S

Once a definite tisk been discovered, the next step is to
determine the individ or group responsjble for protecting citi-

D N ' ‘ - v
' - . \ . [

) A . R
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\ group that “New Drug Approvals [NDA]ar

The‘Pmblem Area: Consumer Interesis ", T L 3

zens from it. For centunes the philosophy was one of caveat .
emptor or “let the ‘buyer beware.” “The conventional wisdom -
formerly placed the blame for product-related accidents ‘on the'
consumer. Either the consumer ignored the warning or, if he did

‘read the warning, he misused or abusd the product.”® Or if the"

consymer purchased a product which did not live. up to the
claims made about.it, there was no recourse available except com-
plaining to the seller.
The modern economic order is charactenzed by a series of
arm-length transactions. ‘‘Our economic interactions are numer-
ous and tomplex, and market megchanisms alone set few restraints
on such social crimes as pollution, industrial Bafety hazards, and

consumer fraud.”® The result, according to Joan Claybrook of

the National Highway Traffic Safety Administration (NHTSA),
is that “safety regulation is normally imposed following gross
abuses that the marketplace does not correct. Its purpose is to

prevent the regurrence of certain harm, not to punish.”'® In order .
" for the marketplace to function effectively, there must be “a

condition of non-pligopolistic competltlon and a flow of essential

“information to discerning consumers »11 Most economists would

not characterize the Amencan market as meeting elther of these

> precqndltlons

Dirett Regulation ' ' ' . ¢

» .
-

Toddy, the- government is ‘emeéring as a direct regulator of busi-
ness behavior. ‘T ederal Trade Commission (FTC) and a few
other involved agencies believe that this intervention does not
supplant the consumer but rather enhances the consumer’s market

"~ knowledge and power.'? There are certain costs involved jn this
. process. 'Money atlocated to safety or. pollution devices cannot be

used for research, development or job credtion. Regulatlons and
the.resultant red tape often delay or destroy projects and create an
uncertain investment chmate “The ablhty to mnovate is linked

_ directly to an ability to invest, both in R &'D and in production

facilities, nd the willingness to mnovate is linked dn‘ectly to the
ltkelihqod of an-adequate reward.”!?
Perhaps the best .example of this stifling of innovation can.be -

‘seen in the drug industry. The Food and Drug Administration’
,(FDA)-must approve drugs for. use in the United ‘States. Industry

officials told eneral Accou mg Office (GAO) investigating -

are slow because FDA
guidelines are imprecise and subject_to dl}felent interpretations;
DA often changes reviewers during the cdurse of an NDA, which
slows., things down} ‘disagreements betweeh industry and FDA are

r
[N - 1
‘e »
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' ‘cost-benefit advantage is also claimed for the pollution fq)gtrol
i

e
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not eady to resolve; and there are long periods of, delay after a

- .company submits an NDA before it.is notified by FDA of defi-

ciencies.”'* The rpsults, according to Gregory Ahart, director of

. GAO’s human resource division, are that “the U.S. drug approval
" system is generally slower than those of other developed countries,

and lengthier scrutiny of U.S. drug applications doesn’t guarantee
that drugs sold in the U.S. are any.safer than those sold in, say,
West Germany.’’'*- Drugs that are not marketed due to regulatory
delay cannot be used to treat the 1ll 16 The solution is to stream-
line ‘the new. drug-approval process which would foster needed
research and development, check rising costs, and speed the
" Ypproval of needed dyugs.!” Certainly such allegations da not go
unanswered. Donald Kenneédy, the FDA commissioner, “argues

that the drug lag is actually a worldwide problem stemming from _

"an exhaustion of fruitful areas of drug research.”8
At a more general level, government regulations are“responslble

-

. Infagt deaths from crib strangulation and household poisons have
been cut in half by product safety standards requiring closely.
spaced crib sfats and childproof containers for dangérous sub-
stances. An estimated 200,000 Americans would not be alive LS

- today but for the federal automobile and highway’ sa'fety stan-
dards enacted since 1966. Carbop monoxide levels ih eight rep-

. resentative cities declined 46 percent between 1972 and 1976—
a decline which may be linked to the recent reduction in heart
disease. And worker exposure to harmful doses of-¢oal dust,
asbestos lead, and -other toxic substances has been substantlaliy
cut.'”

Direct regulatlons for health and safety also provide a financial
return. A Nader-afflhated ‘group, the Corporate Accountability
Research Group, reporied that such regulatlons provided Ameri-
cans with $35 billion in benefits last year alone, and it is estimated
that thls amount will grow to $80.6 billion in 1985. On balance
.the kenefits of federal regulation usually outweigh the costs.?® A
" program. The federal governmént was receiving $8 billion ene-

Proteetion Agency (EPA) study estimates that if stationary source
_ pollution could be reduced by 60 percent, the “government could

increase labor productivity by $36 billion and- realize an additional -

$4 bjllion gain from reduced mortality. v \

7 . 7 T . o »

. for saving thousands of lives. Harvard law professor Lawrence .
* Tribe concluded: )

SC

* fits ffom a program that cost only $6.7 billion. An Environmental
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Indirect Regulation . - v . ' e
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“* An alternative to'direct regulation. is a's}rateg.l which would \if;uiz%'

‘v the markqt mechanism to bring about ‘desired behavior. For ex- ..
ample, one proposal for redueing polluttion .would charge industry

«: 4n efflubnt fee for'each incident of waste water discharge, Re-”

(%

» cently, Charles Schultz, ef the president’s Councit of Economié R

Agvisors, calling\ fot a change in the program of the. Oék;upati,ongi}

» " Safety and \Health Administration. (OSHA), “proposed .that. gov-
. ‘ernmenticreated incentives and , disincentives would promodte
~ ‘dforker safety and hipilth-more’ effectivély, than thou-ghallnok .
- rules.”?? Professor Tribe farther expldins: = - .7 "7 ..

-

)
i

- +*" " . Taxing employers fof ‘or;-me.-iob‘itijurips;ft'l.:theig.{vorkers would . . Yoo

,provide an effective incentive to guard against workplace aget-*”

“dents in the most cost-effective way. This and other self-exequ- -

ting enforgement devices would better sefve the purposes now
‘entrusted to an intrinsieally inadequate inspection sys®mMWor.-
kers themselves would enforce. OSHA's standards—by filing ac* -
cident reports.?* - N ' .

) - . _
Yet anotHer application of the taxing Mechanism might be a salu-
tion to'the problem: pased by use of sagcharin. “One. solution re.
lying upon incentives is to put 34ax on saccharin-sweeteried \prq.
ducts, thereby introducing an optionmally large price lifference
between these and their sugared substitutes. This would discourdye

_ frivolous consumption of sacéharin products, while still permitting
persons with special needs for diet foods to obtain them.”?* '

\
Y

. Information Dissemination o +
. \

. : K
* Yet another role for the ‘government is that of disseminator of in- _

formation to’the -public. For example, supplng information

them to reach their own decision about use of this possible car-
cinogen. Federal fequirements for placing warnings on vigavettes
have reduced the tar and nicotine inhaled by the average smoker.

consumption of cigarette tar and hicotine would have been 80 per-

cent higher in 1975 if publicity about cigarette hazards had not
broughk. about ‘the drop in both smoking and tar and nicotine
levels of cigarettes.”? This model shows how government inter-

- vention provides necessary data for consumers té educate them-

* selveg about the risks of using certain products.

- t

" A Federal Trade ‘Commission report -estimates that “the average -

"about risks and benefits, of saccharin to consumers would allow &

v
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., " '.Market Guarantor ' ° ' ey s

S In a final todel of involvement, .the govetnment provides those.
S " goods or services which tie private sectdr cannot or will, not pro-
“ "+ duce. The most recent examplésof this policy: was the final devel-.
opment of the swine flu vacdipe. Drugi manufacturers, fearful of *
" numerous- liability lawsuits, refused to farket the, vaccine, To .
. break this deadlock, the federal'government “allowed thote claim-
ing injury from the vaccirig to sue the government in the first in- * >
_ gtahce,’ with the government empowered to institute.a separate
' suit to recover for negligence against manufacturers and physi-
.7 ¢ians.”® Thus,.the goveriment provided-the necessary incentive %,
* for the market miechanism to function. Ina similar vein, loan guar-
" ‘aritees to Lockheed aild Chrysler helped keep, these coyporations -
. active in the market, There are even some ventures, such as space C
« = travel and satellite communication, which are too risky for private -
investment without initial government involvement. In these ex- »

I ' an\ples_ it is the g'oveh_\menj:. itself which .actually° guarantees the
production of the consumer good. , »
/ .* We are now ready to explore the concepts involved in using the
&+ term consumer. ‘- . Co
v‘. ! ’
Dpfining the Beneficiary 3 .

. The debate problem area—How can the interests of (-%ited States
consumers best be served?—calls for providing some dtvantage o
meeting some need of concern to American consumets. A first
. step, is to define the consumer, the major beneficiary of such ac-
. + tiqn. A o ' ) .
. There are _seve&al reasons why it is important to define major
Y - terms. Underlying all of them is the essential requirement to se-
parate permissable areas for affirmative and "negative inquiry.
Zarefsky ‘“‘conveniently divides the totality of possibilities with
respect to a given question into two spheres: ‘affirmativeland’ rep-
resents the confines of the resolution, whereas ‘negativeland’ in- (
cludes all other alternatives.”?’ In a debate sense, there is a need K
t6 clarity which areas can legitimatel§i. be claimed by each team
as their “turf.’’ Pfau explains: ' . ‘

'f" “Affirmativeland” does not, however, expand into a vacuum.,
‘ ' 7o the contrary, “‘affirmativeland” expands only atjhe ex. .
/ ‘pense of “negativeland.” A% negatives search for nonresolu-
tional alternatives to an affirmative plan, they do so within a
contracting field.?® :

" ‘ ¢
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The Problém Arga: Consumer Interests

—— 1

¢ What are the practical ramifications of such coiicepts as “aff -

ativeland”. and “negativeland”? They focus the debatér’s attéfi-’

tign*on thase areas which "are important to research. They add\
substance to the various eptions available to the negative. Far,

example, cases of consumer complaint that turn on the questio

of inherent defect or repairable part ‘can be.more clearly delinea- * «

ted through a definition of “inherency.” Good opportunities for

negiative -counterplanning or topicality argumentation often can -

result from analysis by definition. As noted in a-recent textbook

on reasoying, defimitions, in addition to contributing to general -

clarity, al3g help uncover tlie major issue® in dispute.?” Thus, at
the ‘béginniyg of any debate season, a comprehensive kriowledge
- of the various definitions pertinent to the problem area is essential

{for identifying potential affirmative _éase?, as ‘well as fér\ preparing - .
. A ‘ - .

effective negative cases. .

1 . ] 1

T)Zpes of Definitions

There are various' methods of defifiing essential terms. One w.ay s

to formally announce the meaning of each word in the resolution
near the beginning of the first affirmative speech.'Anather ap-
proach, which is more commonly emplgyed, 15 to define the reso-

lution operationally as the affirmative plan. It is assumed that this -

concrete~plan will embody the true. meaning of the essential words
of .the debate topic. Of course, specific definitions and arguments
" which justify this particular affirmative interpretation should be
kept in reserve to be used if the negative issues a topicality chal-
lenge. ) ' )

The. burden of supplying a reasonable definition of terms rests
with the affirmative. Too often this obligation is misconstrued as
being met by offering any definition. Actually, it'is very important
- to establish a standard to measyre how reasonable or rational the
proffered definition really is. The care taken in developing this
_.standard should ultimately determine the victor in a.clash of dif-

fering approaches to the resolution. s '
_ One yardstick is to offer an intuitive idea of what a reasonable
person of common senge would consider proper areas for consid-
eration under the debate topic. Sometimes this position'is adveca-
ted without evidehce, and typically, referénces are made to what
the man in the street would consider topical. This approach, if
taken without using evidence, places the debater at the mercy of
the other team or the judge; they do no%,need“ to supply muth

reil refutation to seriously weaken the ‘ikpact of this type (’fu?

' 15
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definition. Nevytheless a standard. dlctlormry defmltlon which

. offers this typesof general consensus meaning for words, can I)ro-
vide added authority for the posxtnon '

N Another.approach- tiies to discover, the spirit of the resolution

or the interest of the NUEA Committee on Discuission and De-

bate. Certainly‘the prevision of a p}oblem area and the publication

of The Forensic Quarterly makes this an easier task than in college

debate where a paramefer statement is the only additional*infor-

mation conveyed by the ‘authors of ghe resolution. However use-

+ ful the available information may be early in the summm', most

’, debaters will research the topic more extensively than the "Dis-

: - cudssion Commlttee The pool of know.ledge rehed upon to formu-

late the resolution is quickly exhausted—and then‘exceeded by

the industrious researcher. Thus, topicality should ne¥ be regarded
as a static issue, "forever occupying fixed, immutable boundaties.

. - As additional and more_thorough sources are edplored, ideas of

what fits within the topic should also change. L 4

«Yet a third approach requu'es .examining the granfmatxcal con-

. ‘text of the words and phrases in each resolution. The position of

' adjectives, dependent or independent clauses, and prepositions
) may -provide an indication of the meaning of important terms.

A final method for discovering meaning is to examine what ex-

perts in various fields consider to be relevant information on cer-

tain topics. For example, consumer is a very specific term to an

- economist or to a lawyer. Legal, economic, and business diction-

aries each offer an exact definition of this term. Similarly, text-

books, laws, and congressional committees that deal yith con-

sumer interests dlso consider a variety of issues which are easily

researched. Cancepts are clarified by policymakers when they use

them in conjunction with certain topics. This field approach also
' encourages the debater to consxder different approaches to prob-

lems:

Thus, a special vaiue of disputation, about a proposition’s meaning
or about any of its terms is that it forces debaters to carefully
_consider the differences in interpretation which appear’. across
fields. One confronts the nature of fields, as it were, face to face
when one grapples with differences in the interpretations of speci-
. " fic terms. No better way of illustrating\ the differences between -
o communities of diseourse immediately suggests btsalf 30 .

“ Cohsumer

. } )
Who is a consumer? What are those attributes which distinguish -
this role from many others played by citizens every day? Basically, \
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a consumer is an actor in thé economjc order, one: “whlo buys
goods and services for. personal use rather than for manufacture,
processing, or resale.”3! Black's Law Dictionary offers a slightly -
™ different view: “One who uses-economic goods andso diminishes
or destroys their utilities; opposed to producer.”3* The term thus
applies to individuals acting for non-business purposes, using what.
is produced by others. Some rggnufacturers as they finish a pro-
. duct could also be conswmers of primary material undeér the legal ,
definition, although they are explicitly excluded by the eco-
nomic concept. Legg]l meanings of related terms gan be found in
Words and: Phrases: ** ‘Consumi’ means to use up, expend, waste,
» *devour, with synonyms destroy, Swallow up, engulf, absorb, waste,
gxhaust, spend, expend, squander, lavish, dissipate, burn' up.”>

A

% Interests S
tere .

The -interests of United States consumexs go far beyond those
specified in the three resolutions which delimit the problem area.
Synonymous terms include benefits, welfare, and concern.*® Con-
sumers are concerned with a wide range of problems and their
. solutions: .infiation, unemployment, quality of education, crime,
pollutioh, defense, spending, reduction of government budgets. Of
course, many of the solutions to these problems are incompatible
with each other. For example, spending more on pollution control
could increase unemployment; more funds for_defense could fuel

* further inflation, ' -
Limitations on what interests should be considered will become
clearer in subsequent chapters. At this point, it is necessary to con-
. sider general background information on the consumer movement
in the United States and the variety of remedies available to

redress wrongs. . .
’ \/

*. . Consumerism .
'The rise of the consumer movement in the early 19608 was
marked-by the emergence of individuals such as Ralph Nader and
Esther Peterson-and phe strengthehing of such groups as the Con-
sumer Federation,of America and the Consumer’s Union. At that
time, activists were interested in securing the safety of products
used by consumers. This concern blossomed into a variety of top-

. ics as the movement grew. “During the late 1960s, a breed called
consumerists surfaced. Claiming to be the voice of the unrepre-
septed, they championed environmental issues, racial and sex

~

.
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equiﬁity, health and erergy reforms, and demands for regulation
that would enforce their objectives.”® o
As the décade of the 1980s begins, the concems of those who  *
. seek to protect the public haye broadened to new areas: '

Today’s consumerist movement has broadenell’ the scope and
sophistication of its activities to include political and judicial
reforms, economic and social abuses, nuclear power, corporate
governance, energy and environmental questions, antitrust, pro-
duct safety, and numerous other issues. And, in almost every
case, the proposed solution calls for even more regulation by
governmént.6 : -
This expansive view ‘of conhsumer interest has created powerful
reactions from forces who characterize it as antibusiness, anti-
.growth, and pro-big government. Extenslve counter-lobbying by
business has led to a series of setbacks for legislation desired by
consumer groups. The Congressional Quarterly reports on the

reasons bel‘\i'nd such reversals:

T}e ‘movement ran into serious trouble in the last Congress
when its goals became linked in the public’s eye with.increased
goyernment spending and inflation. )

Business groups attacked copsumerism as out of touch with
the nation’s needs, claiming that, for every problem, consymer
advocates had only one solution: more government regulation.,.
If there were less rather. than more regulation, the busines
groups argued, govemm:’t spending would go down and infla-
tion could be contained. e .

Miny former supporters have abandoned their alliance vyitl'l“the
consumer movement. : o - - _

As concern over inflation mounted fast year, a significant
number of legislators who traditionally had supported con-

sumer goals.in Congress—many of them moderat¢ Democrats—
begﬁq to yote against consumer bills. Despite support from the
président and the Democratic leadership, nych of the'consumer -
movement’s legislative agenda subsequently was defeated8

The outlook for the immediate future is not extremely bright.
Kathleen O’Reilly, the executive director of the Consumer Federa-
tion of America, predicts: “All the indications are that.the 96th ~
Congress is going to be ornery and hostile to consumer isgues, even
more difficult to work with thin the 95th.”% S

In the face of such adversity, those who are spokespersons for ‘
major consumer groups are seeking a different focus. As Esther
Peterson, special assistant to the President 'for.,co'nsumer affairs,
explains: B
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We are moving [away] from that pure view of ‘consumerism’
-~ as a group of isolated issues standing apart from other areas of
concern. We’re not abandoning this v‘fw Instead, we’re search-
ing for the consamer component of other things, such as privacy,
housing, energy and health. I want to see that the consumer view
paint is included in these things.4

Yet another strategy is to,ride the tide of the rhetoric of inflation
control in an effort to redesign legislative goals as part of the war
on inflation. A number of pfoposed measures such as deregulation
of communications and trucking, no-fault automobile insurance,
hospital cost contamn)ent and auto repair cost controls are all
changes which wauld help the consumer save money.*!

) Not all in Congi'ess have given up the battle. James Scheuer, *

chair of the House Commerce Committee’s Consumer Protection

subcommittee, has outlined sqveral major.initiatives: (1) strength- '

ened enforcement ~p0wers for the Consumer Product 'Safety
Commission enabling it to issue certificates of safety before goods
are marketed; (2) a model federal law requiring the states to enact
product liability 1aws; (3) an auto warranty bill requiring auto
manufacturers to replace unrepairable cars; and (4) contsumer

- dispute resolution mechanlsmg for inexpensivé “settlement of

consumer controversles

Consumer Protection Age‘ncy (CPA)

The fight over a proposed Consumer Protection Agency represents
a good case study of current consumer legislation. From 1969 to

1978 numerous bills establishing a CRA were advanced in Con- g
gress. Years of delaying tactics by business finally culminated in

a vote of 189 to 227 against the agency in the House, effectively
killing chances for such an agency in the near future. This defeat

" has been interpreted as the beglnmng of the decline of consumer

bower."

With the surprise Congréssional defeat last year of the bill to -
create -a federal consumer protection agency, it was widely be-
lieved that consumerism had crested, and that there was unlikely
to be much legislation in the area for a long time #

There were several variations of the CPA, but its basic provisions

‘remained the same. First, the agency was to be independent with a

director appointed by the president. Second, the basic function of

the CPA was to represent consumer interests in héarings before °

federal agencies or in concert. Third, such an agency would be
empowered to represent’ consumers in federal’ civil court actions

1
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brought, by other féderal agencies. Faurth, this proposed ag n/y

could also initiate suits to review federal department decisions-

. which had a deleterious impact on‘the puplic. Fifth, a«Consumer

+»  Protectipn Agency would channel individual complaints to-the

" appropriate busingss and government agency.** Such an a'gen(':y
was seen as a great benefit to consumers. * - Lo

The principal argument sét forth in favor of a consumer pro- '
tection agency was the need to monitor the regulatory agencies *-
so that the consumet’s case could be Rresented at the appro-.

~ priate time. Consumer groups maintained that business had the

. ,  resources and talent to promote their interest before these agen-

: . 7« cies, while consumers did not .4 /

This concept was supported by only“a handful of businesses.
~ One of those was Marcon, whose vice president, Patrick J. Head,
noted why -his corporation sought creation of such .an agency:

We supported the creation of the CPA and reaffirm that posi- -

Y tion today, because we believe.that consumers who-do not feel” -
‘o shut out and unrepresented in governnient proceedings which
' affect their pocketbooks, their well-being, and the quality of their
. lives will be better custémers of ours and of other businesses

¢ “which are, in fact, trying to serve them well.
. We believe tHat the creation of a new consumer -protection
agency under legistation that is fair and reasonable to all will

contribute to that goal.%

However, this view was shared By very few other corporations or
business associations. The three largest and mosteprestigious
national Organizations+—the U.S. Chamber of Commerce, ‘the
National Association of Mgnu(actﬁrers (NAM), and the Business -
Roundtable were united in opposition. An informational pamphlet
by NAM claimed: .

In a few weeks, the U.S. Senate will decide whether virtually
all business relations with the government could be  disrupted and
second-guessed by a tax supported consumer advocate with the
legal right to attatk both business and government by interfering
with tegulgtory activities of virtually all federal departments and
agencies. - ,

In actuality, this [CPA] bill permanently fedegalizes and sub-

. | sidizes the consumer movement as conceived by Ralph Nader.
Thissbill assures built:in disruption of virtually all government
agencies. The bill would give the new agency irresponsible power

.« to second-guess and pverride decisions of cabinet officers and
) other government agencies.*’ ) : .

The major.disadvantages of the Consumer Protection Agency as
outlined by various business spolgesmeri during congressional

[N
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hearings Were as followse (1) the agency would be more pOWer-_ ‘
s ful than any agency or even the president in consumer affairs;
(2) such a proposal would further enlarge the unwieldy bureau-
e cracy; (3) the interests of consumers are*tqo diyerse to be repre-
. sented by one smgle agency; (4) intervention would agd delay to
federal agencies’ decisions, increase cost to consumer goods, and
decrease the, likelihood of business cooperation with gonsumers
or with government regulations; and (5) other federal agencies
have extensive powers'to protect consumer interests.*® :
. After years of trying to get such a bill passed, consumerists lost
in a surprisingly lopsided vote. This defeat was blamed on poor
strategic decigions by consumer leaders, campaign donations from
business, and the general anticonsumerist mood. of the country.
However, the organized consumer movement had not given up
I _hope. As the National Consumer’ League’s Pequet notes: “The
"~ ., feeling is that it’s one of the most important pnontles a? the
decade. Last year’s defeat shows-us the strength of big business

. and big money. But it’s still a very ‘impbrtant idea. You don’t
"\ want to abandon. it just because there’s epposition to !it.”*

. ..

Congumer Self—Help

A I& absence of a Consumer Protection Agency what can indi-
viduals do ‘to protect .their interests? The Consumer’s Union
suggests that: ..

A victimized consumer s best -hope of swift redress comes from

a documented complaint to the seller ‘or manufacturer. Once
those aventies have failed, or if the issue is larger than one swindled

" consumer, it’s time to get legal help. You have the right to obtain

, information and, perhaps, legal help from your Government.5

The Consumer Product Safety Commission has f)rovided a de~'

- tailed procedure for complaining, entitled “How to Complain .
and Get Results”: : : . !

If you buy a preduct that breaks, poses a safety hazard, or
doesn’t work as well as you were led to believe, what do you ’
do? Learning how_ to complain effectively~and\to whom—can
save a8 consumet time, mbney3and frustration.

The first step, naturally, is to take'the product, if it is easily
portable, and your receipt -back to the store from” which you
bought it. It is important .t keep all receipts for a lenkth of
e time, perhaps at least a yeay. If you no longer have the receipt,

’ try,to find some proof—a fantelled check or credit card bill—

that shows you bought the product at that store and the date of
purchase.
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At & local business establishment, talk to the manager, depart-
ment héad, or customer relations person, not a sslespgrson.
If you bought the product froma natjonwide chain of stores—
especially if the product\is Iwbeled -under its brand name—your
levels of compjaint are someWwhat different. First, go to‘the de-
. partnent head or the consumer relations office, then go té the
manager. The next step is the g;{tlonal headquarters of the ehain,
. either the consiimer affairs office or & vice-presiden} for consumer:
affairs. ' S Sy £ .
If you are not satisfied .with the results, from either the logal ¥
- store or the national chain, contact the manufacturer of the pro- .
.- duct, if 'you bought other than the store’s brand. Some manu‘ '.«-
. . facturers have local service representatives. Libraries usually cagry -
.*  books with names and: addresses of national companjes; one such™
g s book is the Consumer SourcebooK<Many large companies have
consumer affairs offices or a customer sewvicés office at the head- 'X :
quarters. It there is no such office, or you don’t x’s?eive satisfacl\‘- '
tion from one, consider calling the président or vicépresident for o -
~ consumer affairs. G3ing to a top executive often ‘gets quick
e results than other methods. If you write the companys preéen
: all your facts clearly, yet briefly. Keep a copy for yotif recor
If product safety is the source of the problem, the Consu
' Product Safety Commission is the place to call. The hotline Wl - -
¥ take the relevant information—the product, manufacturer, iden-- ", °
tifying numbers, and the hazard—then conduct an {nvestigation,
. if warranted. W - ™
Other government - agencles can, also help, depending on the-
.~ nature of the complaint. The CPSC Fact Sheet Ng. 52: Some .
. Fegeml Consumer-Oriented Agencies lists government offices
and the consumer products or areas they handle. »
If you don’t receive satisfaction from the retailer or ménu-
. facturer, and if no government dgency, has jurisdiction over
your problem area, you still have other resources. o
1. Contagt local radio and television stations, as well as news- "~
K papers, which have “action line” ggporters. ) : o
i 9. Your local Better Business Bureau can look into your com-
. plaint and try to resolve problems between ypu and the:
. retailer. ' A
. 3. City or county consumer agencies can_.helg with groducts
, - purchased within your area.. State consumer pgenties, some- /v
) . times operated from ‘the State Attorney “General’s offfce,
" are the next step. Names‘of these agencied can be found in
the phone book or your library. One reference is.The Na-
. . L tional Directory of State Agenoies. .
"« 4. Write your congressman and describe your complaint.
Once your complaints go beyond the retail store where you
. ypurchased the product, it may be wise to put subsequent com-
. . plaints in a letter so you'll have a record. If you need to enclose. .
a receipt or warranty, keep a copy. ‘ .
A good, complete reference is the Consumer Complaint
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~, " Guide by Joieph Rosenbldom. ‘Puplished by Macmillan, it lists
. . hames ang addresses for many companies, as well as for different
- age;}cies that will look jnto your complaint. .
b ith the px‘ollt\)r on of local; State and Federal o?fices.; as

s+ well as priyate .concems that investigate consumer problems,
» :there is no reason why a consumer need take a-“No” from a -
" »  ° retailer as the last recturse for complaints. If you have a legitimate - °.
: %" ' problemy there dre many more avenues of assistance to explore. - -
[From: CPSC Memo, ﬁgus_t/Sef)tember, 1979.] R :
Déspite such encouragemeént, “Most people never complain,”
* says Midge Shulow, director of consumer ififomation for the 4J,S.
- ¢+ " Office of Cgnsumer Affaits.-“Only ten percent of all consumers
-+ . g6 to,third-party.complaint ‘handlers.”s! However, consumers are
becoming more aware of qudlity, and this “awareness is,not _going
to decrease. Rather;, it is incregsing rapidly.”’? Studiis have i;fown’
“(that “consumers overwhelmingly prefer to handle their differences
oy with sellers by direct negotiation. Furthermore, both .the. process
*  and.its outcome séem to afford them considerable satisfaction.”s3
* Nevertheless, at times. the services 6f vthers may bé needed ,to
settle disputes. - T .

‘ll
.

Arbitration and Mediation R ot
When consumers Ho not receive satisfaction ffom the seller the
disagreement can be brought to arbitration or mediation. Arbitra-
tiori, which can' be binding on both buyer and seller, invokes the
use of a third party to listen to the arguments of each party and
then reach a décisjon. Mediation invokes efforts by a third party
_ to have'the buyer gnd seller reach agreement on solving their own
i problem. ‘A mediator’s rgcommendation’ is not binding on the
arties. . o ‘
... Inexpensive, arbitration 1is often availablé from the Better Busi-
~ " ngss Bureau (BBB). . _ ST '
B Arbitration panels with a legal status have been éstablished by -
imost Better Business Bureaus as sort of quick courts of lfast,resor't\

_ for, aggrieved consumers. Most panels ate made up of volunteer
arbitrators, usudlly. lawyers, and their decisions are vonsidefed
ifipartial. To make use of this service, both parties to the dispute
must agree to abide by the arbitrator’s decision. In most states, -
local- courts wilk enforce the decision if one partxatrfes to back- -

. ~ gut. Most bureads offer theu arbitration service free :

AP

.
i

. * Mediation services are not as widely known as the; BBB but they
do exist. " ' :
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. Mediation services have been jnstituted by several industries

- under the mbtic “Consumer Action Panel.” Thus, we have seen )
: FICAP,-ICAP, MACAP, and AutoCAP for the furniture, ifsur-
T ance, major-appliance, and auto industries; the furniture and ‘
.. insurance Panels were experiments that apparently failed in the
oW -eyes of the industries, becayse both prognTns have been dis-
: banded.> . . ' .

o

-~
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. Sometimes even the best efforts of these dispute resolution
mechanisms will not provide satisfaction to the consumer: Even -
though services are available, both parties must agree to use them.” -

. “Recent efforts have been made to apply the techni!ué of arbitfa-

. " tion to new areas where complainants generally are_&organized

) . mmiadividuals who lack the power or the expertise of the parties com-

“Wplained against. In such cases,”however, the more powerful dis-

putants usually lack the, incentive to arbitrate.”*® An example of

~ where. merchants have refused to submit to binding arbitration is
provided by anthropologist Laura Nader: , ‘

_ More than halt of all local Better Business Buredus offer

¢ arbitration in cases where the Bureaus have been unable to re-

, solve consumer complairts through informal means. Both parties

to a dispute are asked to sign a submission form that binds them

to abide by the arbitrator’s decision. While 90 percent of con-

. sumers given the opportunity have agreed to such arbitration,
only 65 percent of the merchants have done so0.%7 e

' When this occurs, a final option of involving the courts is available.

\ ’ - /
. . : (-
\ Adjudication

Consumers who do not receive satisfaction can also file a lawsuit
- against the seller or the manufacturer. Issues such as product
liability and major tort cases will be considered in Chapter Two.
"Here the concern is with resolution of disputes before they reach
this advanced stage. Sarat and Grossman describe the limits of
the adjudication approach in this way:

* Adjudicative institutions such as courts are particularistic in
) form and process, and most often concerned with individual .
L level disputes. The impact of.adjudicative decisions initially ex-
tends only to the parties in dispute, although it 'may also have
much broader policy implications.’ Theoretically, adjudicative
institutions are more concerned with enforcing existing norms-
than' with creating new_ones. Furthoermore; they are almost

o , totally “reactive.”s® o e

. Our traditional judicial gystém is usually too-expensive and'tim_e
consuming for most citizens. “The rules governing liability }}W
complex; lawsuits may: take years tq be settledgmnd proof of in-

' ' ; 0 4 ’
. ’V.‘\'Q
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o Jury generally requires the production” of expenslve expert testir

mony.”%® .To remedy this problém,. small claims courts were
develoﬁed in. most wban areas to ~deal “with minor monetary
disputes ‘between neighbors, individuals and merthants, -tenants.
+  and landlords But this promise of quick and accesmble juggiice to
v+ alb has never been realized:, e
Something happeried to the }ﬁmt of the small claims eourts
Insteall 6f forums for “‘ordinary people,” by 1960 we discgver
.. that collection agencies were.the predorhinait users of small -
claims courty, ,For example, a 1961 study of Dane County,Mis-. .
consin, reported that- 93 percent of the small claimf plaintiffs
. @ - were businesses. Another study in Alameda County, Cakfognia,

e - showed that business and goverﬂmental bodles initiated 60 per-
cent of all actions.® ’ o e e .

>

The reasons for such use patterns are not difficult to discover.’
“The intricacies of filing a complaint, the, disparity in sophistica-
. tion befween the individuals and businesses generally involved in
disputes, and the lack of knowledge of the courts’ availability all
have contributed to the lack of use of the courts by thelr intended
¢ beneficiaries.”®! Given this difficulty it isniot surpnsmg that other
~ avenues for meeting the rieeds of aggrieved consumers have been
contemplated. : :

-

Alternate Dzspute Resolu tton Mechamsms

" This inability of the system of justice to deal with everyday dis-
putes has grave implications. Laura Nader explains this interna-
tional phenomenon:

The observation that our law is unresponsive to the grievahges:
of everyday life is not a new one. In 1906 Ro coe Pound elabor-
ated the dangers of ignoring “little injustices,” [and} he has been
echoed by a small but steady sprinkling of law review articles.
Every major revolution of this century (Russia, China, and Cuba,

> among others) has been accompanied by a clamor for the creation-
; s of people’s courts; courts that are cheap, effective, and responsive .
, to everyday problems 62

e

ThlS view -was shared by S. Shepherd Tate, past president of the
American Bar Association (ABA) %

. 'I‘here can be no doubt that we must fm(l ways to intprove the _

‘ settlement of small personal or monetary disputes without the.
formalitles or protht;me costs of ‘court action.“Many aggrieved

pll‘tles, regardless of cloeconomic status, do not now have ef- .

fective, access to any forum for the resolution of disputes because ' \

N ' the loss involved is generally far less than the time, money, and

<
o
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trouble required to recover it. And, in somé consurher and other
disputes, the traditional adversary system may not be the best _
. ¢+ ' approach.® . R

His solution i§’ to “mvest resources in programs that will facilitate
negotiated compromises in nonadversary settings.”“ ’
N . Congress has recently passed a minor. digpute .resolution bill
. with two major.provisions. First, there will be established within
the Department pf Justice a dispute resolution' resource center to
.act as a’ cleannghouse for mformatlon about innovative programs.
Second, federal grant money is authonzed to provide a State with
funds to strengthen -current progrm:ps and- develop new. dispute
resolutjorn systems. % In addition, levlslatlon on cogsumer affairs -
S can- require different approaches to settling disagreements. ‘“The '\/
v recently énacted Magnuson-Moss W TT ty—~Federal Trade ,Com-.
mission Improyement Act, which ‘e ourages mechanisms for the’,
. settlement of ¢onsumer, disputes to e mcorpora d into written
°, warranties and prondes for participstion-in such procedures by
~ independent oY governmental agengies, represents a step in thls
du’ectxoh 166, £

»
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asserting it. Only 1f our courts
equal justice become a reality for

Government Agencxe}

Vanous ‘agencies exist to serve and protect the interests of con-'

sumers. An often overlooked area is the ekploslon of non-federal .

.activities' to aid the buyer of products. Over the past.decade the

role of the states and of local jurisdictions in the area of ‘consuimer

o protection_has expanded- greatly The establishment of separate

' consumer affairs agencies or the {ncluslon of consumer protection

' funcfions in existing agencies, the deve10pment of mechanisms for

handling consumer complaints (such as toll-free telephone “hot

lines’’—see below), and other innovative consumer-related »actnons
‘have taken place at all major levels of government.*® - P

" As early as 1974 a gtudy published by the U.S. Office of Con-

umer Affairs reported that some¢ agency of government in each ‘of

&e fxfty states has been assign responslblhty for consumer pro-

L
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tection.” In forty-eight of the states the office of the attomey
general performs a major function in this regard. Additionatly,

thirty-six of the states have other consumer-related agen¢ies or' |

‘activities. Altogether, there were 179 consumer affairs offices
or branches in the fifty states, with an additional onggach in the .
_District of Columbia, Puerto Rico, and the Virgin Islands.%® There
" are: also numerous profection agencies established by counties-
and cities throughout the United States.

“Currently, most ‘of the significant &onsumer legmlatlon is
initiated at the federal level.. Virtually every federal agency has
an impact on the‘consumer, /and many were ‘established to pro-
tect specific interests. The Food and Drug Administration (FDA),
the Federal Communications Commission (FCC), the Federal
Trade " Commiisdion (FTC), and the Consumer Product Safety
‘Gommission (CPSC) are only a few @f those agencies.. (They will
be considered in greater detail in-later chapters as the specific

-

.~ resolutions are examined.) In order to answer consumers’ ques-

- tions about which agency should provide help in specific situations, .
the U.S, General Services Administration has set up Federal Infor-
mation Centers in thirty-eight cities. Residents in forty-three addi-
tional cities can call by toll-free tieline to the nearest center. A
. consumer may call or walk into any of these centets and find a .
- person trained to be knowledgeable about the vast number of fed-
_eral agencnes and programs. For consumers, the Federal Informa--
tion Center will search until it finds someone in the government
who can give an answer or.deal with the preblém.”
A list ,of major federal consumer protection agencies and their
functions follows: . . ‘ ~ .

-

I Independent Agency .
" Consumer Product Safety Commission. Consumer product
. safety standards and information, ' '

- _Environmental Protection Agency. Alr d water stqnd‘{ds;
, (( : toxic and waste hazards - Ry

Federal Communications Commigsion. Broadcast regulations
for public mterest :

' ) 4Federal Trade Commission. Moss-Magnuson Act; false or
‘misleading ads

_' Executive Department

Agnculture Food stamps and nutrition educatlon programs,
mspects agricultural products . -




.
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; H‘alth and Human Resources‘ Toxicology program gulde-
' lines for labs

-~ ‘Housing and Urban Development. Construction standards,
' Aand Sales Act enforcement

| Transportation. Motor vehlcle safety standards, hlghwa&
safety

'I‘reasury ‘Regulates firearms and alcohol products

e _Part of Pepartment of Health-and Human Semces -
B "Office of “Consumer Affairs. Policy advisor to the presldent
cOo;dmates government programs

+ Food and Drug Administration. Safety standards for drygs,
‘food, cosmetics; medlcal devxces, pe'ﬁtlmdes, food "

¢

additives’
Natnonal Imtltute‘of Health Regulatlon of DNA research ¢
Congresslonal Officé ; '
' Office of Technologlcal Assessment Analysls of new tech-
. nology —
Part of Labor Department

"' QOceupational Safety and Health Administration. Health and
safety standards for workers

: : / ..

.4 . _ i . ,
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Resolved That the Federal Government Shauld Initiate and :
Enforce Safety Guarantees on Consumer Goods . ‘

I3

" Basic Conceptd .,

This resolution likely will be the national topic for 1980- 81 It has' '
received strorig support in straw polls and will be the topic covered .
by many summer debate institutes. The wording is similar to that’
of the 1976-77 collegiate resolution on' consumer product safety, -
and many of the affirmative cases résearched that year will reap-
.pear during the next several months. T :
As will be done at the beginning of each chaptet on the resolu- . . .-
tions, the terms of the specific resolution will be examined to pro- .,
“vide a framework for examining the policy implications bf that
~« debate topic. When the federal government is mentioned, it refers
to the central govetnment of the United States lodged in Washing-
ton, DC. If it meant any other federal structures, the artiele would
be a and not the. The ternr should is also very important. It is *
. commonly accepted in current debate practice that the debate will
+ center on what policy ought i@ be adopted. There is no burden on
the affirmative to demonstrate that this policy “will” be enacted *
into law, orly that it i\ “‘desirable’ to do sos(Here the concept of’
- fiat power comes into play A very good discussion of its relevance
is contained in last year’s First Analysis.)! ¢ - X
The term initiate méans “an introductory step or action, a first ),
move; beginning; start.”? Enforcetypically is construed to imply .+ '’
. compelling observance' df a law. Safety is a common term gld
refers to being safe or free from' ‘“danger, injury, or damage;
security.”’ ‘A guarantee is “an assurance of or promising the
’happenmg of.” But legally, the “promise does not have to be’ . »
complete and absolute in order to be designated a ‘guarantee’.”S - i
. This assurance of being safe attaches to consumer goods, whith '
, are_“‘goods, such as food, clothing, etc., for satisfying people’s o
needs rather than for producing%ther goods or services.”® 'I‘he T e
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-placement of 'or_n before consumer.goods indicates that ¢onsumet
goods are to be'the object of actual or direct action of the safety

* guarantees. Thus, direct enforcement on the consumer seems to

be ruled out. _ . .

4

.

Consumer Injury
The magnitude of the injury and death caused by ‘cp'nsumer goods
is unbelievably large. “In 1970 the National Commission on Prod-
uct Safety issued its report on harmful products. The report indi-

" cated that consumer products were involved in most household

accidents and that such product-related aecidents kill 30,000

’ people annually, permanently disable 110,000, and hospitalize

580,000.”" Tabtes 1, 2, and 3 provide further demonstration of
the scope- of this problem; they reveal the injury rate and the
severity of injury for major products.

Care should be taken in the use of the availdble data. One prob-
lem with citing figures on consumer injuries is that many of the
injuries are slight and could not have been prevented by any likely
government regulation. There also is great difficulty in establishing

the causegor causes of many accidents. For example, if you are.

standing on a chair to reach some dishes and the rug the chair is
placed on slides out from under you, what was the primary cause
of the accident? Was it using a chair and not a ladder, or was it
not securing the rug? Further safety standards on either chairs or
rugs probably would not prevent this type of accident from re-
occurring. For purposes of this year’s resolution, the real problem
in the example is consumer ignorance. )

N

Scope of the Problem

There is virtually an unlimited number of specific affirmative’case
areas which can be researched on the consumer goods topic. Many
of thé issues discussed in Chapters Three-and Four will apply to
this topic since it encompasses aspects 'of advertising’and carcino-
genic products. In addition, a wide range of consumer goods could
be improved by additional safeguards. For example, handguns are
involved in thousands of accid®nts, suicides, and crimes every year.
A system of gun registratidn or an outright ban.on certain weapons
.purchased by consumers would, according to gun control pro-
ponents, .solve many of these problems. In another example,
legalizing heroin would allow for greater government safety regula-

- tion. A system of dispensing this narcotic sirailar to that used in
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Great Bntain has been promoted as one method of reducing over-
dose deaths and of breaking the hold of organized crime on the
. distribution of heroin. Of course, additional safety requirements
on distribution of prescription drugs such as sedatives and tran-
quilizers or over-the-counter drugs is viewed as one method of
reducing an increasing abuse of these substances. Other. drugs

which are sometimes mentioned as needing additional standards

. or an outright ban are alcobol and cigarettes. Both contribute
to the early and unnecessary deaths of thousands of Americans

and, critics maintain, could be controlled by additional regula-.

tions. - {

L

Table 1

Injuries Associated With Consumer Products -
Treated.in Hospital Emergency Departments.

I

3
{ o Est. Cases Yearly
Major Category - Per 100,000 Pop.
General Household Appliances : 30 b
Space Heating. Cooling and _

Ventilating Appliances 40.3
Housewares - A 141.0
Home Communication, Rjgertainment o .

and Hobby Equipment ° . Iy 21.6
Home Furnishings and Fixtures 430.3
Home Workshop Apparatus, Tools, . -

and Attachments ‘ ‘ 117.0
‘Home and Family Maintenance Products . 54.2
Packaging and Containers for

Household Products ‘- 94.6
Sports and Recreational Equipment T ' 1277.8) ~
Toys ) 76.2
Yard and Garden Equipment 98.3
Child Nursery Equipment and Supplies 16.3
Miscellaneous Products: Grocery or

Shopping Carts - ‘ 7.3
Home Structures and Construction Materials 826.6

Source: National Electronic Injury Surveillance System; U.S. Consumer |,

Product Safety Commission/Hazard Identification and Analysis; National
Injury Information Clearinghouse, 1980.

»

[
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Table2 T
e Tex‘n nghest Product Injury Rates _ ’

i

" _ : Rate
¢ Product _(injuries/lOO','OOO)_

Stairs (inc. falding), steps, ramps,

and landings \ .’ . 2848 \
Bicycles and accedsories - N ¢, ‘2143 )
Football, activity and related aqplpment 1910 1,
, Baseball, activity and related equipment : 189.7 \ \
L B Basketball activity and related equfpn\ent 1764 . 5 -
: Nalls, carpet tacks, screws and thumb tacks ' L1287 '
Floors and flooring materials o - 90.1
* Glass doors, windows, and panel$ . 86.1
3 . Chpirs, sofas, and sofa beds . . _ 856.2 "
) Beds (except water beds) . - . ‘7_1'.7

Tabld 3

. .
Consumer Product Injuries by Severity
Product ¢ Est. Mean Severity '
_t' Liquid fuels | ‘ 510
Batteries, all types 179
M\scelianeous'household chemicals ' 146 .
Heating stoves and space heaters ‘
(except recreational) : ' 115
Moaney, paper and coins, inclufimg toy money © 108
' Cooking ranges, ovens, and related equipment ' 103
— Bleaches and dyes cleaning agents and . .
-« caustic compounds oL 102
" Holsts, lifts, jacks and jack stands 88
Roofs and roofing materials : 78
Cookware, pots, and pans 75 '
Paints, solvents, and lubricants 6 ' )

. Source: National Electronic Injury Syrveillance System; U.8. Consumer
Product Saféty Commission/Hazard Identification and Analydi» Nat\onal
Injury Information Clearinghouse, 1980.
. ~ .-
- . . . &

Q ) , : +y T




Consumer Goods Resolution & 25
ﬁgch of these products has been the subject of ongoing con-
sumer education campaigns and public’service annbuncements in

' the media. While the unsafe use of these goods may be increasing
at a decreasjng rate, isolatimg the unique contribution.of educa-
tional efforts is dlfflcult A good#Mebator on this topic will develop
the theme of consumer education as an alternative to government

- safety standards. In addition, arguments should be researched that
will demonstrate the increased commitment of busjpess to produc-
ing safer consumer goods. Whether from a realization of corporate
responmblllty or fear of product Jiability lagsuits, industry is
becoming more aware of the safety-tssue” !

There are numerous consumer goods which could be 1mproved
‘Even a casual reading of the Consumer Products Safety Commis--
sion Memo will supply many examples of products likely to ben-
* efit from sdfety standards. But the improvement issue is not always

simple."The CPSC was asked to ban the manwfacture and ude of
skateboards because of the; 140,000 skateboard-related injuries
that require hdspital treatment in a year. However, most injuries
were found to be ‘“‘user-related” rather than caused by a product

defect. Therefore, the-agency will increase its educzh'bnal program
. " aimed at encouragmg proper use and increased utilization of

skateboard parks.®

; There were over 45 million pow"er mowers in use in 1979, with
6 million new rotary mowers purchased apnually. These prodficts
‘cause over 60,000 injuries to consumers each year, primarily from
contact with the blades or from objects thrown by the spinning
blades. A new standard has been issugq fo require a blade control
system and a warning label to edufate the consumer about the
dangers of blade contact.’ .

Yhe urea-formaldehyde foam insulation used in many homes
has been found to be a health hazard. Aside from possible
respiratory problems, other effects ascribed to exposute of form-
aldehyde gas that may be released' from urea-formaldehyde foam .
* insulationn include nausea, headaches, fatigue, blackouts, and
coughed-up blogd.”'® Several states, as well as the CPSC, are now
" considering a ban on the use of this product. .

Fire safety is also a major problem in the United States: .

According to a National Household Fire Survey sponsored by the =~ -
Commission ih 1974, there are approximately 5.6 million fires
annually in the US in which there are 326,000 injuries. About
21,000 of these injuries are caused by clothing that ignited.

The cost of these fires has been estimated at 1.8 billion dollars
annually."

.
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A new prevention program  sponsored by the.federal government
.presents ‘“‘a total. involvement program including the medla, com-
‘munity leaders, teachers, school -children, and their parents.”!?,
This approach seems to work in reddcing burn injuries. On another ’
front, the CPSC has approved a one-year trial for a program de-
signed Dy the fumiture industry to reduce cigarette ignition of

upholstered fumiture.!® “Every year upholstered furniture fires ° '
‘caused by smoldering cigarettes kill- at least 500 people and se-

riously injure an additional 1,700, according to CPSC estimates.
However, CPSC does not have the authority to regulate cigarettes
as an ignition source or in any other way.”!* Since the commis- -
sion cannot regulate cigarettes, it has imposed flammability

_ standards for consumer gdods such as mattresses, rugs, clothing, .

and carpets 1in an attempt to reduce the mjunes and deaths asso- -
ciated with home fires. <

Home power tools constitute another class of consumer prod-
uct that is often involved in lethal accidents. It has been estimated
that 125 of the 151 lives lost due to él&trocution by power
tools could be saved by the installation of a specml electrical de-
vice. The cost would range from $40 to $240 per home for these

ground fault circuit -interrupters. But before there can be wide- .-

spread consdmer use of this device, government and industry
must work togetler to reduce cests and publicize the importance
of installing it in the home.*

[}

Food Products - 'y

One of the major weekly purchases for most consumers is food.
The need for greater safety regulations on food occurs at all levels
from production to processing to final consumption. An Office of

_ Technological Assessment (OTA) study has examined the envn'on-

mental contamination of the food supply:

During the past decade the "US has been assaulted by a number
of majot food contamination incidents—polybrominated biphenyls

in animal feed in Michigan, Kepone in Virginia’s James River,

and, most recently, polychlorinated biphényls ip meat and bone

meal in Montana. All these contamination problems.were discov-

ered only after actual human or animal’poisonings had occurred,

even tl}gugh the technology exists to detect unexpected contam-
inants.'®

There were 243 cases of environmental contamination of food
between 1968 ahd 1978, costing hundreds of millions of dollars.
Various levels of ‘government have stindards for animal, chemical,

2 ’
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and pesticide residue in food. However, there has been little effort -

to detect contaminants for which tolerance levels haVe not been

established. OTA’s John Gibbons, states

'I‘he,ma]or problem the_study identifies is that the federal and
state regulatory system is not geared to detect contaminants that
it doesn’t 'know are there. Regulatory efforts are focused on mak-
ing sure that levels of known contaminants do not exceed allow-
able levels. There is also little coordination in most cases among
the myriad federal and state agencies responsible fqrassuring
food safety.!” .

i
.

Danger to human health occurs not only from unknown con-

. taminants but also from the known uge of drugs in livestock feed.

Small amounts of antibiotics and DES (diethylstilbegtrol) which
are fed to cattle and hogs eventually-end up in meat consumed by
the publi¢. Farmers and feed: lot dperators say that these drugs
are needed to produce healthier, fatter, and meatier animals in

" an economlcally efficient manner. “On the one hand, public

health scientists say drugs in meats are bad for people because, in
the cgse of -DES they may cause cancer. And in the case of anti-
biotics, they likely lower the resistance of humans to infection by

e .making bacteria more. resistant through chronic exposure.”!® An

OTA report indicates that both sides are correct

These decisions involve value judgments that’cannot be based

. simply on monetary considerations. And the lack of scientific

certainty on the magnitude of both the probable health risks and

the attrib:{ted increases in meat production makes the formula-
tion of a balance sheet approach difficult.!®

Once food reaches the table, the consumption pattern of the
typical American leads to unnecessary deaths from cancer, stroke,
and heart disease. Pqor diet has been linked to cancer and “‘may be
implicated in half of all female malignancies and a third of all male

. cancets,” accordihg to Dr. Paul Marks of the Columbia University

Cancer Research Center. It is felt that the real culprits are the high-
fat and low-fiber diets that most of us eat.?° The data, however,
are not universally accepted. As Df. Kritchevsky, assoéiate director
of Philadelphia’s JWistar Institute notes: *“This is one instance
where publicity, has run way ahead of the facts. It is an overreac-
tion tg epxdemlologioal data suggesting that some people on a.so-
called high-fiber diet \do better than other people on a low-fiber

dlet\\:' Diet guidelines which incorporate most of these ideas have .

been ‘set by both the National Cancer Institute and the U.S. De-
partment of Agricultur? (USDA). “A USDA official admits pri-
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4
«. . vately that the guidelmea are ‘almost trite,” representing rules of
. thumb that are hardly news to most nutritionists.”*? These guide-
lines encourage: (1) weight control and exercise; (2) avoidance of
high intake of fat; (3) consumption of a generous amount of
fiber; (4) intake of a balanced diet to achieve, necessary minerals
and vitamins; and (5) moderate use of alcohol. 2,
Other food products could also be targeted. For example, high
. intake of salt and sugar should be avoided. The USDA has recently - -
- promulgated a rule which ‘‘restricts the sale of soda pop, water
ices, chewing gum and some candies from the ‘beginning of the
school day until after the last lunch period.”. .. The rule affects
schools that offer federally subsidiZed meal i)rograms, about 98
percent 6f the nation’s schools. It covers Ioods with minimal
nutrition value, those that provide less than b percent of the \
minimum s dietary allowance for the eight basic nitrients.”**
In response to increased consumer awareness of nutrition, baby -
food “fhanufacturers have eliminated ‘much of the salt and pro-
- cessed sugar in their products. ,
Motor Vehicle Safety o _
The second most costly consumer good purchased by Americans i is
the automobile, yet it is also among the most dang&\ous After
five years of relative stability, the death, figure for traffic accidents \
climbed above 50,000. The Department of Transportation esti-
‘ mated that half of those killed were under the age of thirty and.,
the total economic cost of these accidents exceeded $43 billion._'v
Several factors led to this grim total: (1) decreased observance of
the national 556 mph speed limit; (2) a 3 percent drop in the use of -
safety RQelts over a one year period; (3) repeal or weakening of
motorcycle helmet laws; (4) increaded involvement of trucks in
accidents with passenger cars; (5) a rise in the use-of light trucks.
" and vans 8s family ang recreational vehlcles (6) increased use of
mopeds; and (7) deterioration of roads.?®
What can be done to improve the safety of motor vehlcles?
\Some recommendations- are easy to' médKe, For instance, laws re-
quiring the wearing of approved helmets for ‘motorcycles and
moped riders would reduce head injuries. At one time most
states had such laws although most now have been repealed.
The National Highway Traffic Safety Administration has studied
this problem and forecasts a rise in the number of mopeds in the
~ United States by 1984 from the current 500,000 to 2.5 million.
Between 1.5 and 4 percent of all mopeds are expected to be in-

pd
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volved in accidents in any given year. Of hose accidénts, 11 per-
cent will result in serious injury to the moped rider, and 1 2
‘percapt will be fatal, the report predicted.?s

Yet another concern is for the safety of chlldren who ride .
unrestrained in autos. Each year almost/ 670 children up to agé
. five, and"1,160 between the ages of six and fifteen are killed;
. 160,0Q0 are injured in motor accidents. Ms. Claybrook, director
of NHTSA, reports that, according to safety experts, more than
half of .these deaths and ‘injuries could be prevented by proper
use of child restraints or seat belts. Regulations will beicombined,
with a public educatlon campaign to saWe these chlldren

NHTSA soon will be issuing a new stantiard to upgrade the effec-
- tiveness of child restrajnts, including fnfant carriers, child har-
nesses and car beds. The. Agency’s “Kids ‘n Cars” campaign will
include meetings across the country, sgonsored by local organiza-
tions, to explain the need for child| restraint systems’ and to
& discuss their proper-use with parents and car pool drivers. Pe-
‘diatricians, public' health specialists ahd teachers will be,taking
part in the effort n

Finally, the safety of‘all who nde m motor vehicles can be en-

" harfced. Various safety standards e:pst to make the auto more

crashworthy, Requn'ements for energy-absorbmg bumpers, collaps- .
ible steering wheels, and shattér-proof glass, to mention only a
few, have been adopted since 1966 to improve the likelihood that

motorists will survive a crash w1th¢ut serious injury. Two addi- .

tiofll measiires which would save a; sxgmﬁcant number of lives are
passive restraint standards and mandatory seat belt use laws. The,
former are already mandated by mw to be made available.on sonre
1982 model-year autos and are estunated to eventually prevent
9,000 deaths and 100,000 mjunes a year.?® Despite attempts by
.Congress to repeal or modify this law, NHTSA feels confident
that “nuisance amehdments” will not present any real barrier
to full implementation of the law. ,

- No state currently has a mandatory seat belt use law. The
major problem with seat belts is the reluctance of most drivers

to “buckle up.” Seat belt use last year dropped from 17 to 14 per-

ccent of all motorists®® Public education and advertising campaigns

have been unsuccessful in raising the level of use. The Insurance

.. Institute for Highway Safety sponsored and evaluated a mne
. month saturation television campaign: - - ‘

A community cable television system was the medium, and pro-
* fesionally pmduced award-winning advertisements urging belt

4
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use, were shown to 6,400 households. Programming without the . -
. safety belt messages was shown to control groups which were ob- ..
served before, during, and after the campaign. It was found that ~

the ’aodvertlsing program had absolutely no effect on safety belt -
use. o : .

-

Mandatory usé laws have been successful in many countries as the
most practical method of increasing belt use. This additional use
has translated into saved lives: \ '

-

Two Australian researchers compared the experience of Victoria
which passed the first Australian mandatory safety belt use law
in- 1970, to the rest of Australia béfore the other states had
‘passed such laws. They found that the law resulted in a 21 per- - -
cént decrease in vehicle occupant fatalifjes in metropolitan areas

and a 10 percent decrease in nonmetropolitan areas. The cor-
responding decreases in injuries were 13 and 11 percent.”!

There are of course many other potentially dangerous products
which are used by consumers, but to consider each of them even
in a brief manner would exceed the scope of 'this publication.
Attention now turns to the remedies dvailable to the copsumer
who suffers injury froma Qefective product. '

-
-

13
Q¢

'Legal Remedies

As noted in Chapter One, the judicial system is not an adequate
avenue for redressing most consumer complaints. However, if
the purchaser suffers major injury, thle time, delay, and uncer-
tainfy of recovery become worth the gamble. “Injured consumers -
and users are increasingly prone to bring legal action. Products
liability lawsuits totaled 50,000 in 1960, climbed to 500,000 .in
<1970, and surpassed one million by fhe mid-1970s.”32 The injured
party can recover actual losses, and often pynitive damages also

dre pssessed to deter industry from behaving irresponsibly. It is

" ‘the latter type of damage clgim which has business and insugance
_ companies’ worried. At a recent insurance co ference, ‘‘insurers .

were warned that they have not even begun to\'feel the sting or -
the-problems or the costs to our policyholders’ of punitive damageé
cases ‘becanse they are going to spread across thi cduntry’.”33
A .major impdct of the proliferation of* lawsuits has been the
incregpe in product liability insurance rates and, in some instances,
withdrawal of insurance from certain companies. Witkout insur-
ance at an affordable price, most businesses cannot opexate. This
liability crisis has evoked numerous proposals to solve the problem.
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One plan is “to allow similar companies from- different states to .
form risk-retention or self-insurance groups for both product -
. liability and completed operation insurance.”3* Another solution

would be to create uniform liability laws. As Victor  Schwartz,
chair of the Commerce Department’s Task Force on Product
Liability and Accident Compenqation noted

As long as "courts can retroactively create new and unprecedented
product lisbility law, thé specter of future product liability crises

will continue. Statutory uniformity in product liability can f

stabilize product liability insurance ratemaking and serve“as a
bulwark against such crises.3*

-~

Paradoxically, not all’ consumers are able to utilize the courts ef-
: fectively,xm%(:;bere are proposals to increase their access to tort
action. A r consumer weapon in legal battles with corpora-

- tration establishes aircraft safety standards. Virtually every agency )

tions has been the class action suit. The class action would aggre-.
~ gate the claims of a group of individuals affected by a product to

meet the statutory amountehecessary to bring suit in federal
court. However, the Supreme Court in the Zahn and Eisen cases
made it much more difficult for individuals.to combine ¢laims,
thus impairing the continued viability of this type of action:

One proposed remedy would be for the states and federal govern-

ment‘to adopt a Uniform Cl tion Act which would restore

. to the mjured consumer this option.)

'-

Federal Regulation - s

L )

Theré are numerous federal agencies involved in regulating the -

safety of consumer gdods. This text-already has mentioned many
of them. The Food and Drug Administration deals with food addi-
velticle_standards are set by the National Highway Traffic Safety
{\dmimstratlon while drug abusesand alcohol are administef@d

by the Department of Health and Human Résqurces. Nutrition

programs, including food stamps, are part of the Department of
Agriculture. [ The Environmeftal Protection Agency deals with
pollution zmd pestieide use, while the Federal Aviation Adminis-

and. commission has some role to play in enhancing product
safety, but primdry responsibility has been placed in the Constimer
Product Safety Commission.

The CPSC is a recently created independent regulatory agency
whlch has been given the primary responslblllty for,protectmg the

A : ' //\
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tives, Iiood contaminetion and new drug applications. Motor -
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consumer’s interest in purchasing sate products Its major responsl-
. bilities are listed below'

. Establishing mandatory safety standards governing the design,
* construction, contents, performange, and labeling of consumer
products

Developing rules and regulations toienforce standards
Banning the sale of products tha’ fail to ‘meet saféty standards
Protecting consumers from Unsafe products

Establishing flammability standards for fabrics L .

Prohibiting the introduction intp interstate commerce of mis--
branded or banned substances anq products

Establishing packaging requirendents_for pglsonous substances

Requiring refrigerators. to have doors‘that tﬁay be opened from
the inside

Enforcing ‘standards through litigation and admmlstrative actions
Issuing advisory opinions .
Collecting data on hazardous ¢onsumer prbducts and accidents
«involving consumer products

Working with industry to develop voluntary product standards
Requiring Mmanufacturers, distributors, and retailers to fecall,

repair, or replace ‘consumer products that do not comply with
standards®’ )

‘Some of these obligations were in the ongmal authorizing legisla-
. tion while others were transferred ‘it from other agencxes
"~ The performance of the CPSC has been spotty. Frequemtly
criticized as being slow, inefficient, and ineffective, the commis-
sion was reorganized in 1978. However, it still has prohlgms
establishing meaningfut priorities: [ts newest commissioner, Stuart
Statler, charged that “CPSC procedures fail to distinguish between *
truly important petitiond and- petitions submitted for trivial or
dilatory reasons.” Painting to a host of petitions for outright banps
on such products as spike-tipped umbrellag, claw, hammers, and
fondue pots, Statler says CPSC “cannot afford to perpetuate a -
system thét requires that we accord a frivolous petition the same
intensive study and research we devote to d petltlori identifying a
serious hazard.”3%-

The CPSC does have adequate enforcement powers if they are.
used . ) . -~

¢

-

Manufacturers are required to certify that the consumer products
osthey produce meet all applicable safety standards. They must
allow the CPSC tG test products for compliance and inspect and
investigate their factory facilities. Product labgls must include

~
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' . the date and place of manufacture and certification of com- .

pliance with standards. If a manufacturer fails to follow thesg e
v regulations, ‘charges may be brought against the company by .

the Justice Department or the comsission in a U.S. District: v

court. If the commisgion decides not to go to court, it may

initjate an administrative action. 39

-
k]

In recent years the commisgion has been willing to exercise these .
,, powers.. “Product investigations and recalls under Section 16 of.
"’ the Consumer Product Safety Act affected 53.4 million products
" involving 198 separate actions for the 1979 fiscal year. Since 1974, . -
p ' . approximately 117 million products have been affected by recall [
" s, - efforts under Section® 15.”*° 1t shiould be remembered that “emt
forcement activities with exmtmg rules were extensive. During the .
fiscal year, -arga offices began mong;on g over 300 recalls of prod- N
ucts which violdted regulations under the Cons er Product
+ Safety Act (81% .of the retalls), Federal Hazardou stances '
Act (14%), Flammable Fabrics Act (2%), and P01son evention .
 Packaging Act (3%).”!
) This -agency .is still relatively new on the Washington t:ene
i.- - While i post;esties wide-ranging authonty, 1t often has lacked Jhe
= desu'e to tackle, ma]or prolects

¥

4 .
° “
7N 5 R .
® - ‘ (' . \’
4 ; »
A . 4
‘ ) " Y
t L)
- . [4
. Lo 5
‘«‘
. ’ ‘ s
\ . - ¢ r , .
- N \
L
o ° "
I 3 .
. -
¢
. : “ ¢ : y
vy .
A N L :
: 7 T
. ’ . -
t3 [ .

L .
. T . .’y.
. “ rg
». R . i - v E— * [§ 4
. > "
[ A\]




0 L e e e

3 Commercml Advertlsmg “
| Resolutlon

[

- . @

. i ' . ) ~
. - Resolved: That tH® Federal Government Should Establish

. Unzform Standards for the Regulation of Comniercial Adver
tising. . . h

-Basic Coticepts ) . . .

This resolution requires the federaI government to‘enact a law or
requirement which provides’ uniform standards ““consistent in
acfion, intention, or effect.”' Currently, Webster's Dictionary-
~ defines, standard as applying “to some measure, principle, model,
etc. with which things of the same class are corpared in order to
determine their-quantity, value, quality, etc.”? A~ regulation “is
not confin® to the impositiqm of restrictions, but includes all
directions by rule of the subject matter.”> Commercial advertis-,
ing is advertising’ “pmd for by -sponsors. L This is dlstinguished
from free public service advertisements or announcements offered

by radio and television stations. ‘ -
Advertising .is a rather broad category of pnnted or spoken
materitl: N

According to FTC practice and legal custom, advertising is de- -:
fined gs any action, method, or device intended to draw the f\
atteném of the public to merchandlse, to services, to persons,

and to” organizations . .”. . Included in the deﬂnltion in addition

Jo the obvious products ldVertised are trading stamps contests,

¢ freebies and premiums, and even labels on products

Thus, handbills, blllboards, ]unk mail, magazmes newspapers, .
well"as radio and television can, be covered.by this resoluti
Since standards can be uniform within but not necessarily be-
tween categories, some of these communication channels can be
restricted while others remain free. For exdmp)e, many states *
now have regulations about placement of billboards dn highways, .
¢ and counties have traditionally regulatedsthe size of business !
) signs. THere are also local ordinances on commercial handbills !
which usually regulate the time, place, and manner of dlstribution

34 | '
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Advertising Revenue . :
Advertising revenue is the lifeblood" af American media.$ In 1978

‘over: $45 billion was spent in* gdveertismg A partlal breakdown of'
- where this money Went is as follows"’ '

Newspapers - $12 7 billion

., Television . . G0
Direct Mail .. 55 8.0
Radio . .7 . ~7; .80 . 7
Magazines - .~ ...~ . . 2,6 . - . . -
Businegs Pubhcatlons o 4

. Outdoor .~ )(1)5 ' . : o

Robert Coen director of media research at McCann-Enckson Ine.,
. reviewed the data for” 19]9 a year which saw $49 billion bemg '
spent He notes the percerit increase for that year: .. :

. hetwork: television up 14%; spot TV up 12%; ndio, up 11%
magazines, uip. 13%; a “big suprise”*the “exceptional” 17% jump
in’ newspaper spending, and other media showing a 12%. climb.
- Local neWspapers amd television were both up 14% 8

» _Currently, dver $200 a year in advertising is spent for each person -

" in the Umted States. Most.of the ad business is conducted by

6,000 agencles clustered m major cities, which employ 135 000

.,_people '

" What does the lmmediate future hold? For 1980, national broad
casting ads ‘should mcrease by 18 percent; national print by -10

percent. The total for. national adVertlsing will probably increase .

" by over 11 pement, while: the local total will jump 10.4 percent.” |
Coen estxmated ‘that \United States advertising, Which was at $20
‘billion in 1970 will' hit $55 billjon. by 1980 and_soar to. $135
billion in 1990. Plottmg highi-growth: categories of advertising, ‘he

s _said the two ‘fastest growing are spending by media and-govern- "
.. ment .advertising.!® Moreover, this growth will continue. Coen -

. concludes: ““The_current expansion will not be a ‘short-term
_phenomenon, A’ éreat deal of tatch-up advertising is still needed.
- New products, fueled by the good profit perforrance of the past:

i - thtee yeats, are not goiig:to-be cut back,’’!! ‘Even the advent of

‘Home Box-Office, jiay: ‘television, and.video games will ot d%stmy .

~advertising revenues for the electranic nedia. Martin Ewenstein of - -

" CBS believes for the lorig tarm that “cable, pay formats and re-
" corded yideo will all'become viable industries. By 1990 [there will

: be] 40 million cablo televisnon homes ..and 12 million ﬁdeo'. e
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players. Combined, they: will steal a percentage point a year ftom
network television, reducing network viewing from"86% to 78% by
the end of the decade. That loss will be spread among the new
technologies in roughly equal ptoportions.”!?

~

The Balance Sheet ook

Advertising is portrayed as an essential ingredient of the free mar-
ket system or as an insidious corruption of consumer purchasing
patterns. Advertising Age ‘comments on the mixed_ character of
promotion: -

The work of ad agencles is socially useful because by stimulating
buying they will help keep people employed. They bring news of
néw products to people and help stimulate the competition that
leads to better products and useful services. At the same time,
they play on people’s anxieties to sell products and help convince .
people to spend money on frivolities. Ad people, like every other

“occupationalgroup, are partly heroes, partly villains, and partly
victims.'3 - . '

Revenues from advertisers support newspapers, magazines, trade
and technical publications, many of which would fold without
this money or become 8o expensive that few could afford to gub-
scribe to them. In addition, ad executives claim: , b

i

... advertising is Irretrievably linked to technology and the tech- o

nological process. Advertising expands. It educates. And it in-

., forms the public and specific segments of the public about new
technology, new products and technological trends and problems.
Thetworld didn’t perceive it needed a steam engine or a computer
or a washing machine or a car. But it discovergd that when those
products were presented—they became uséful tools that enriched
man’s life and increased his productivity, which is the source of
all human wealth and leisure.'4 .o

Some believe that any attempt to regulate cofrunercial adver-

tising would infringe on First Amendment freedoms. As Richard -

Christian of Marsteller, Ife? argues: ‘“Communications in"a demo-
cratic societizngaan intricate network, a seamless web. And govern-
ment cannot tamper with any part of that network without affect-

ing the whole. That perhaps is a startling attitude, for it suggests

that the copywriter working at his desk at an advertising agency
on Michigan Ave. in Ghicago or Madison Ave. in New York has’as
much right to the protections of the First Amendment as a news-
man filing copy from Peking, Tel Aviv or Washington, D.C.”"*

This view is often expressed by members of the advertising,

*
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business, and media industries. However, there is angther perspec-
tive: T . '

.
v = Critics of advertising argue that while people probably would
pay ‘more for some products without the savings brought by
mass production and advertising, they ®ould pay less for many
more praducts such as cosmetics and patent medicines half of
" whose purchase price pays for large advertising expenditures.
Critics also argue (not without challenge) that people buy more

than they really need because of advertising.'6

Yet another frequent criticism of commercials is the stereotyped
role models it supplies to the viewer and others. Several examples
of additional weak points of advertising are noted in.Nation’s
Business: . . -

Portraying women as housewives, mothers, shoppers, cleaners,
ard family cooks—minimizing their roles in business and com-
munity affairs

Promoting products some peopl‘e find unacceptible~condoms,
. & liquor, feminine hygiene items ‘

Touting of meaningless product differences, which leads to
proliferation of duplicate goods

. Glossing over of the dangers associated with such products as
saccharin and cigarettes!”

Advertising Effect

The American consumer is literally bombarded with commercial
advertising. It has been estimated that we are each “exposed to

- - over one hundred ten advertisements per day, and at least seventy-
six of them register in our consciousness.”'® As if to emphasize
the commitment of business to advertising, the 197 aff Re-
port to the Federal Trade Commission states: '

. ' ...from the advertiser'’s perspective the purpose of marketing

' communicationsis ultimately to sell the product or the service.
Thus to the extent that the provision [of information which *

educates rather than “sells” the consumer] conflicts with the

abilfty of the advertiser to sell the product, it is unlikely that he

¥ will indulge voluntarily in such “informational” communication.!?

L4

Does advertising ac'complish its primary purpose? The conclu-
sions of over ten years of studies have yielded mixed results, but
there are a'few general agsumptions which have rec‘ived support.

1. Attitudes vary considerably among varidis groups in the
populgtion, In general, for instance, highly educated groups
« haveMeen more critical of advertising than less educated ones.

»
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General Restrictions i

Advertisers - sre subject to numerous general regulations which
apply to any publisher. Don Pemberof t.kUmverslty of Washing-

88

L]

2. Attitudes in lndlvldual dimensions may also vary considerably
not only between Identifiable groups, but also within such
groups or even within an individual’s nal evaluation.

- Some individuals might believe in adVertising’s economic

functions but be highly critical of social dimensions.

3. Attitudes are growing less favorable over time in the p0pula-

- tion as a whole and in most Individual groups within the
» population where aititudes have been monitored. This seems
to be true both of overall fattltude toward: advertising and of
individual dimensions.?®

[N
1

\

.

ton provides several examples

-

There are also several statutes whlch ‘regulate specific aspects of
. the tontent of the advertiser’s message. Help wanted ads can no
longer be listed explicitly as exclusively ‘for males or females, nor
may ads for housing discriminate on the basis of sex, race, age,
marital status, or natiomal origin. Laws which allow housing or.
apartment developers to ban couples with .children are being
tested in the courts. Various truth in lending laws and product
anty statutes require the disclogsure of certain information
out financing or product use. Requirements are placed on
advertlsmg for alcohol and for professional services. Even political |

W

The first fact an advertiser must refnember is that he must obey
the laws_which specifically regulate advertising messages in

addition to all the other laws which regulate the mass media. In -

other words,‘an advertisement can be libelous and the advertiser
* can be sued for defamation. An advertisement can be obscene and
can invade the privacy of a person. It can violate copyright law or
violate the Federal Communications Act. It can violate a federal,
state, or local advertising regulation 2

advertlsmg is subject to a proliferating number of rules:

In addition to thesdbroad regulations, there ard’ varigus laws
_intended to discourage false, misleading, and deceptive advertising.

There are numerous laws at both federal and state levels which
prescribe certain rules for political advertising. The rates for
political advertising are frequently limited. In many states hews-

papers and broadcasting stations must fil¢ the names of political -~

advertisers with public disclosure ¢commissions. In most states the
name of the sponsor of & political advertisement must be included
in the advertlsament Politlcal party labels must also be.conspic-
uous.? .

. - Co'r'nmerciafA dvertising Resolution
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Almost every staté’hias a law on the books thaf makes it a mis-
demeanor to disseminate false or misleading advertising. There are
several problems associated with this multijurisdictional approach
to remedying the ills of deceptive publicity. First, states have limp-
ited jresourcés to. devote to enforcing various laws. Cases dealing
with “false advyertising receive low priority in comparison with

crimes of property or bodily harm. Second, the Junsdiction of

state enforcerent agencies extends only to the limits of its bound-

aries. In an efa of interstate commerce and product messages, the’

short reach of any single state’s police power is inadequate. Third,
most actions involve small amounts of money. The Judicial system

.is not geared for delivering justice in this type of dispute. Fourth,

“Prosecuting false advertising is a rigorous, time-consuming chore.

- Big companieé can afford good legal counsel to defend their ad-

vertising practices. The suits are complicated. In the time needed

to begin A prosecution, the offensive advertising campaign has -
usually long since ended. Victory really brings little satisfaction.”?? .

'This isjnot to 1mply that all states and localities are ineffective.
Some states Rke Washington and Wisconsin are particularly praise-
worthy in their efforts. Also, as:noted in Chapter One, “because

of the chnsumer revolution of the last decade cities, counties,

and statds have all strengthened their laws and their enforcement

of false |and deceptive.advertising. In some areas prosecution is ,;-'
quite vigorous. In others, it is not. The laws vary from state to -

state, even from city to city.””* There are laws in some states
which restrict the right of.certain professions.to advertise their
prices and seryices, even though a uniform standard which allowed
the unhindered flow of this type of information to the consumer

. might allow frbetter individual decision making. .
While state and local regulations provide one model for action,

‘a préferred method is mdustry self- r’egulatlon s

Business Self-Regulation

. Advertisers and businesses have various mdustty-wnde or mdi\ndual

codes and boards whigh delineate acceptable commercial messages
At the local level, the Better Business Bureau is the forum for re-
solving complaints about unfair advertising practices. Nationally,
the Nationdl Advertising Review Board (NARB) was created by
.the Association of National Advertisers, the American Association

of Advertising Agencies, the Advertising Federation of Ame ica,.

and the BBB. This otganization is composed of ‘“thirty reprefenta-
tives of national advertisers, ten' representatives of' advefflsing
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. agencies, and ten representatives of the public or non-industry.
. ] When a complaint is received concerning the truth or accuracy.of
\ " an advertisement in the national media, NARB acknowledges it
and refers it to its staff for investigation.”?’ :

This investigation requires advertisers to substantiate their
clims, and if they are unablejto do so, the NARB requests a
change in the ad copy. If the advertiser refuses to adhere to its}
request, the Board will conduct an inquiry and, if necessary,
issue a public statement on the conftict. At this point, the matter
is referred to the appropriate government agency for action. “In
its first four years the NARB staff handled over 900 complaints
with only twenty-six appeals by advertisers to, the Board itself.
No complaint was referred to a government agency.”?¢ /

One of the major problems with this approach is the strong !
doubt that industry .wilk effectively regulate itself.<Some critics :
maintain that such rules will represent the lowest common level /
of agreement and will reflect the industry’s viewsrather than that -
of the consumer. Pember cautions: A

Most economic theories are based on the presumption that if all
things are equal such and such will resujt. SeH-regulation is based
\ on the assumption that all sellers and ‘advertisers are honest and
. \ fair and look out for the good of the consumers who buy their
products. However, all things are nopequal; and all advertisers are
. not honest and scrupulous. Hence, Self-regulation does not work
» very often.?’ ' '
L ' B ’ A \
°Megiia Regulation ¢ ) '
Broadcasters, newspapers, and magazines have developed their-
“own codes for the regulation of advertising copy. The National
“Association of Broadcasters (NAB) has formulated a Code of
Ethics which establishes guidelines on programming and adver-
tising for radio and television. Thg teleyision code, which has 70+
percent of stations ds members, has af provision requiring sub-
stantiation of claims if ¢hallenged by the NAB. Besides assuming
some responsibility for’ “truth” in advertising, the televisidn
industry has set time standards for advertlsing: (T

The television code specifies that advertising must be limited
to nine minutes and thirty seconds per prime hour on network
*affiliated stations. Independent stations, which are usually
less profitable In operation, are allowed a full twelve, minutes.
Sixteen minutes is the limit for all other times except ““Children’s
Weekend Pgogramml‘ng,” during which twelve minutes' are al-
lowed. The code also sets standards for the time of day during
Mhich certain products and services may be advertised.?® :
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One problem with this type of indugtry-wide self-regulatxon is .
that it may. run afoul of the antitrust \aws. The Départment of ‘
Justice has recently fijled an action agaihst the NAB alleging re-
straint. of trade-in viflation of the She Act. The American
Enterprise Institute’s Journal on Government and Society explains:

It seems that the NAB’s “overcommeréialization rules” (which
. limit the number and format of television commercials) have A
~ caused the amount of broadcast time for advertising and public \
service announcements to be ‘‘artificially curtailed and restricted”
and price competition has thus been ;‘restrained and suppressed.”
Acco ding to the Justice Department, these limitations have
ed broadcasting ‘profits by increasing advertising rates—
while simultaneously inflating the retail prices of major products N

. (to cover advertising costs) and inhibiting smaller producers from
advertising.??

Another problem is the weak enforcement provision for Violating
the code. Zuckman and Gaynes concluded: %

The enforcement procedures for both broadcast codes are similar.
. Each has a Code Board and a Code Authority Director who mon-
itor broadcast advertising, resolve advertising complaints and en-
w force the Code provisions against those who subscribe to them.
The only direct sanctions for violation of the codes, however, are
forbidding the display of the Code’s “‘Seal of Good Practice” and
removal of the station’s call letters from the Code Roster.

The, print media also have developed self-regulation for ad copy.
Traditionally, each paper or magazine has‘established its own rules .
gnd procedures for accepting and investigating commercial adver-

- k¥sing. An example of such an approach is provided by the New

York Times: - ‘

The Times maintains a Department of Adverfising Acceptability
which examines all advertisements before they are published. If
they contain unacceptable statements or illustrations the adver-
tiser is notified. If the advertiser refuses to make changes the
Times will not run the ad. Frequently, the Department will
check ad claims ok/ﬁs own initiative, and reader complaints may
also prompt investigations. If these investigations turn up false®
or misleading advertising the Times ?‘Vi" decline any further
. advertising from the advertiser involved.”!

The Washington Post has similar standards, and ‘‘uniquely, one
" member of the staff works as an advertismg ombudsman’ whose
yob it is to eXpedlte and resolve complaints from both advertisers
and readers,”2 _

The newspapet codes can be very effective in regulating ads if
there is follow-up investigation of complaints, If all papers or

v""
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-
magazines had strict standards, a potential advertiser would be
forced. to conform to these requirements or forfeit local print
outlets for disseminating product information. 4

; g . 3
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Federal Regulation o ™

There are numerous federal regu‘atmns on advertising. Over thu'ty-
two statutes, including currency.and postal laws, exist to. deal
with various types of advertising practlces A few of the more
noteworthy inclyde ‘‘the Communication Act, Federal Drug and
 Cosmetic Act, Consumer Credit ‘Protection Act, Copyright Acts,
Consumer Products Safety Act, Federal Cigarette Labeling and
‘Advertising Act, Wool Products Labeling Act of 1939, and Plpnt
Variety Protection Act. In addition, regulations can be found in
the. Age Discrimination Employment Act, Federal Seed Act,
National Stamping Act, Savings and Loan Act of 19562, Sec’hritles'
Act; and Aid to the Blind and Handicapped Act.”

More specifically, the Federal Corqmumcatlons Commlsslon
(FCC) has some authority for broadcast advertising. In an agree-
ment reached with the Federal Trade Commission (FTC) it was
determined that “the FCC has respensibility for assuring that
commercials are neither objectionably loud nor excessive in
number and that a separation is maintained between advertising
and programming, especially during children’s programs.. Mis-
leading or deceptive advertising onradio or television is Ao be
controlled by the FTC.”3* It is the FTC, however, which is the
major federal agency involved 'Yith commercial advertising.

. © . "
Federal Trade Commtsston N

Among the major respomnblhtles of the FTC is the duty to protect
“the public from false and deceptive advertising, particularly for
food, drugs, cosmetics, and therapeutic devices” and to regulate
“the packaging and labeling of consumer products to prevent
.deception.”?* This agency is empowered to launch an investiga-
tion after a complaint is receivedfabout a deceptive ad. The
procedure followed is outlined below: "

It as a result of the investigation, the commission feels 3 formal
hearing is necessary to determine the lssues, it will dr& a de-

“tailed complaint specifying the alleged false or deceptive practices
and will hol® a hearing. At the hearing an administrative law
judge xlll makee an initial decision after both sides present their

N
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*

respective posifions. The judge’s decision is fingh unless it is re-
viewed by.the commissioners. If the deeision is. unfavorable to
the advertiser the Commission may-issue a cease and desist order
which, if violated, will subject .the advertiser to an action in a
federal district court, for civil fine. The advertiser may seek
review of the_cease and desist order in the United States Court of
Appeals. ¢

. : . ' ) \

'Deceptlon . ' i
~ Of course, before the FTC can act, it must be determined that

there has been a “‘deception.”? There are four factors which must

. be considered before any such conclusion can be reached. First,

the real meaning of the ad must be determined. Second, there
must be eleggents of untruth about fulfilling the implicit promise .
contained in the ad. Third, the agency must determine if the
falsity is substantial and material to the claim made. Fourth,
evidence must be presented that the advertising message is mis-
leading with respect to the ordinary perceptions of tHe targeted
audience. Finally, it has been resolved that {an advertisement is
deceptive if it has a tendency to deceive (see FTC v Raladam,
1942). The FTC does not have to show that any person has been
deceived. In fact, the commission can rule that an advertisement
is deceptive even if the advertiser presents as witnesgses consumers

-who testify that the advertisement is not deceptive.”3’

e
Remedies
There are numerous remedies whlch the Fedéral Trade Commis-

-sion can utilize to neutralize deceptlve practices. A partial list
" would include: advisory opinions, voluntary compliance, industry

guides, consent decrees, cease and desist orders, injunctions, trade
regulation rules, requests for substantiation, corrective ads, and
civil suits on bghalf of consumers. -AdvisQry opinions “are promul-
gated at the request of a business or an individual and apply
specifically to a practice that the business or irfdividual is consider-
ing, The opinions define the limits of the law as they relate to that
al(tlcular business practice.”® These apply to proposed advertis-
ing campgigns. If an ad campaign is already in progress,’a company
could- voluntarily comply with an FTC request to tefminate
questionable practices without admitting guilt. Industry guides .
“traditionally have been used by the commission as a way to
intefpret provmlons of statutes administered by the FTC or to give
the/commission’s views on how a statute applied to a new business
situation. Recently the industry guides have gained a reputatiog

*
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for being too specific and ‘nitpicking’ and, as a result, the commis-
sion has repealed a.large number of old guides and has almost
entirely-stopped issuing new ones.”* ‘%
The next levels of enforcement are more rigorous and binding
on an industry. Consent orders are written agreements between
the commission and an alleged violator. “The commission is °
] . often able to, stop an illegal or questionable practice without |
lengthy "adjudicative proceedings by negotiating a consent order ’
‘with the respondent. In the order, the respondent neither admits
- nor denies any wrongdoing, but agrees to discontinue the practice
and to take some kind of -affirmative action to rectify past ac-
tions.”*® A cease and desist order is issued by the FTC to stop an
advertising practice deemed impermissable by the agency:

. Under this procedure the Commission drafts a proposed com-
plaint together with a cease and desist order and attaches them to
a notice of intent to commence formal proceeding. This package
is sent to the alleged offender who must advise the Commission
within ten days jf it is willing to forego a formal hearing and have .
the issues resolved by capsent decree. Once settlement is nego-
tiated and accepted by the parties, it has the same effect as an
order issued after a formal proceeding. These settlement methods
are made palatable to the businesses involved because they do not
have to admit any violations of law. As an indication of their = '*
popularity, between 150 and”200 decrees have been issued every
year since 1961.4! '

Under either consent decree or the cease and desist order here is
still no admissjon of wrongdoing on the part of.the advertiser.
Injunction is a relatively new power that wad ‘{granted to the
FTC in a rider attached to the Trans-Alaska Pipeline Authoriza- -
tion Act in 1973. ‘“Spokesmen for the FTC{have said that the
agency will use the power only in those insthnces in- which- the
advertising oan cause harm, in those cases where there is a clear
law violation, and in those cases where there is no prospect that
the advertising practice will end soon.”*? Trade regulation rules
(TRRs) are also new in the arsenal of weapons used by the FTC.
Granted under the Magnuson-Moss Warranty Act, these TRRs
allow the agency to promulgate industry-wide trade regulations.
Formerly, the FTC could only pursue'deceptive advertising prac-
tices one ad at a time. Now common problems can be solved in
a more sweeping manner. There' are numerous advantages to °
these TRRs: 7 v '

They speed up and simplify the process of enforcement. Adver-
tisers can sfill litigate the question, challng the trdde regulation =~ .

4

¢
.




B

Commercial Advertisl_@ Resolution

. tule, seek an appeal in court, and so fdtth> In most-cates they , ..
probably will not go to that expense.| Trade regulation rules :
should have a great deterremt effect a - they comprehensively
~delimit what constitutes an illegal practide. In th t after the .
commission issued a cease and desist order, businesses frequently ..
attemptéd to undertake practices which fall just outside the nar- >
row boundaries of the order. The TRRs|are much broader and
»will make it ‘much harder for advertisers to skirt the limitations.
»  Finally, via the TRRs the FTC will be ablp to deal with problems /-
N mest evenhandedly. An entire industry will be treated similarly,

‘ and -just one or two businesses will not be picked out for com-
o plaint.*% ' . .

The Federal Trade Commission possepses several other powers.
For ‘example, it can require advertisers to substantiate claims made
and can sue on behalf of consumers whio have been defrauded by
false ads in violation of a cease and desist order or a TRR. In rare
instances, the-FTC will require an ind stry to run corrective ads
to counterbalance misleading informatign from a lengthy commer--
cial cainpaign. Typically, between 15 and ercent of the adver-
tising budget must, be devoted to this remédy,* )

.. A . . i&ii . e . -
~ —"\ . 2 * ) <
AN )
For many years the Fedéral Trade Commission was known as “the
, little gray lady of Pennsylvania Avenue” because of its general
ineffectiveness in consumer matters. Recently, the commission
. has beconie quite active in protecting the public from misleading = -
or harmful commercial adyértising, This rejuvenation has engen-
dered an outcry from business lobbyists, agd a bill has won the
support of both houses of Congress which would saverely restrict

. FTC powers, For example, one house of the Congress could veto

- any reégulatory action. In related action) a Senate Commerce

Committee bill would severely curtail FTC powers over children’s
television advertising. . ey ’ o
Even use of corrective ads is not a complete success, however. A
»  study completed after the FTC requiréd corrective action on-STP .
ads demonstrated mixed results:

Effectiveness

The biggest changes uncovered in before-and-after surveys wis a .
significant increase in awareness of problems with STP advertis-
ing and a significant decrease in purchase intentions for STP oil
treatment. The-ads had little impact, according to the research, .
on STP’s corporate reputation, which continued to be “regarded :

quite highly.”5

Thé niajor problem still remains timely action:




- 46 ' _Commercial Advertising Resolution
. , 4 .
* The commission’s greatest enemy in dealing with false advertising
/ is time, the time needed to bring an action against the advertiser. ©~ = '~

Advertising campaigns -are ephemeral—hdre today apd gome. .
tomorrow. The average campaigh doesn’t last more than sixeor
eight months. It normally takes the commission much longer tithn
that to catch up with the advertiser, to comply with all the due-
process requirements jnvolved in a hearing, and to ultimately

: decide whether there has beqn a violation of the law. By that
time everybody has forgotten about the. advertisement, and.
the t:gvertiser is promising people a new pot of gold &t rainbow’s
end. ¢ e

-~

%

) Case Studies :

What are p_otet:ltial case areas of concern to policymakers? Several
- *  examples which demensfrate the breadth of this commercial
advertising resolution will be discussed in this final section. '

Advocacy Advértising : | . '

Access to the media for advertising is important if- organizations
or individuals are to disseminate their ideas to the public. Fhis is
especially tswe if the group is promoting cpntroversial ideas and
receiving inaccurate rmedia coverage of their position. As Justice
Brennan noted, newspapers should not be discouraged from carry-
ing these “editorial advertisements.” To do so, he claims:

...might shit off &n important outlet for the promulgation of
- information and ideas by persons who do not themselves have
« access to* publishing facilitiei—who wish to exercise their freedom
of speech even though they are not members of the press. (Ct. -
Lovell v. Griffin, 303 U.S. 444, 452; Schneider v. State, 308 U.S.
: ‘147, 164). The effect would be to shackle the First Amendment
Foo in its attempt to secure “‘the widest possible dissemination of '
information from diverse and antagonistic sources.” (Associated
Press v. United States, 326 U.S. 1,20)%

. This type of advocacy advertising, once primafily practiced by
citizen groups, i8 now frequently used by migjor corporations to!
promote their views on curreht social issues: :

Whether by accident or by design, such advertising lately, has -
begun to halloon. To illustrate, since the turn of the- year, the
Wall Street Journal has carried advocacy ads not only from
Aetna but also from American Electric Power, Bethlehem Steel,
Cotifinental ‘Oil, Dresser Industries, Eastern Air Lines, W. R.
Grace, Gulf Oil, Kaiser Aluminum, Pennwalt, SpithKline and

Union Carbide, presenting the corporate point of vi?r on such

*
.‘ .
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. buming issues- of the day as taxati&h, inflation and energy. None
_ hasgecessarily:been of. Pulitzer Prize chliber, but all have made -
a worthwhile contribution to the ongoing debate* - -

Senator Abourezk of South Dakota whs upset at this flexing of
-+ corporate rhuscle and soiight to investjgate implieatiops. “I want
to try to find out [its] purpose and e tent. Then we ean get on
. the various agencies. If compgnies are wrongly taking ¢ax deduc-
« tions, we’ll get on the IRS. Jf the advertising. is- deceptive, we'll
" get on the FTC. If the ‘ads are controversial, we'll get on the
FCC.”¥ o . L .ot '
"« With their large advertising” funds, corporations can outspend
» Other groups in attempts to influence the public on issues” of
importance to business. Other problems are created. For example, =
»  -Aetna ran a series of ads on, large jury awards in accident cases.
. Lawyers felt thatytffe manner in which this information was pre-
sented would biaf futute juries. So:far,chowever, attempts'to stop
this.ad campaign have met with failire.. As Barron s notes:

After first’seeking redress.in vain from the Office of Consumer
Affairs and the Federal Trade Commission, several trial lawyers -
brought suit. Aetna’s ads, they -eharged, are misleading and
might possibly influence a jury“agalnst their clients in negligence
cases. Hence they sought to enjoin”Aetha and the other under-
writers from publication, a thrust which two federal judges (a °
third case is pending) have now rejected.s®.

--One possible relief would be to extend the Fairness Doctrine to .
., those ads.’If the advertisements address an area .of controversy, '
~ “compensating fime must be offered ‘for the oppdsing view tp be

éxpresséd. The FCC had been willing to\%(:{i)is in the past with

cigarette and air bag television:ads.’! HoWwever; the gommission
has revised its policy in this area and no longér agr
precedent. ' RN : ;

. }

with its past .

AT

t

: : y ,'_\7:\ A RN
Access ' Ar e R oo o N
. Unless_individuals, graups, or‘organizations have access-to the ..
~ media, ‘heir ,opimons' will not be heard by most of the plblic. .

Even -if groups have sufficient money;and comply with general

© . media advertising egulatiops, they cdp‘be Henied the right to buy
+_commercial . time or adyekb‘.qg space. ‘As"Zuckmah and Gaynes -
ote: . ) R T .. )

‘HistdHeally, it has Bees. He press’s -,r_rreg'gative to accept or
ct proffered advertising- as it sees fit lg)same prerogative

.

“,

’ ‘ is ’also claimed by i,h_e riewer bmadcast.média.‘ But .for many - .
¢ ‘ ' ~ . / »~ ) /
D ¢ )
¢ : - : ~ -
v ’v‘o N DR "O@l ) 5") v . /
e \ . ' ot
— [ed e . ° _. . . .
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: , . people neﬁspape'xs and radio and television are the only effective
outlets for the communlcatloy of. ideas in modern .American
soclety.5? ° T '
Such céntrol was seen as violating First Amendment guarantees of
R freespeech. . =~ .

The. Supreme Court in two separate decisions found no such -
eonstitutional right to access. In CBS v. DemocratigNational Com-
mittee, the Court refused to_find either First ".Amendmenti" or
statutory provision for mandatory " acceptance of paid editorial,
ads. In Miami Herald Publishing Co. v. Tornillo, the Court struck
. down a law which required newspapers to offer reply space to ¢

political candidates. “The Tornillo de_cisioﬁ’kems clearly applicabl%
to claims of access for editorial advertisements as'well. With these
.two decisions, the media-owner’s control over the advertising to
be presented to the public thro his or her facilities has been
. -greatly enhanceds® Critics of theS® decisions argue that the in-
¥ creasingly centralized angl conglomerate-owned media now can
" '® deny commercial access to anyone they consider too controversial,
This could seriously impair the ability of individuals or organiza-
s tions to promote their ideas. . : -

Children’s Television Adverlising

One of the major battles o# the FTC f
- - involved restrictions on children’s televisi
.are parent and consumer groups who urge that{

t Several years.has-
the one hand

... programming and advertising directed at chiidrent’ should be
more-closely scrutinized by-parents and the government. Because, .
they claim, young children are often unable to distinguish be- "
tween -fact or fantasy or between progrginming and advertising,
.commercial messages directed toward them are inherently de-
" ceptive. The most serious danger, . .. is that the majority of these
. advertisements urge children to consume ptoducts, especially
heavily sugared foods; that may be hazardous to their health.**

b

The othér gide of the issue is represented by industry advocates
... . ' ‘who'argue that the-persons who make the decisions on whether to
S . buy certain produygts are not children but their, parents. It is
Y. parents who have the ultimate responsibility to supervise their
families’ diets, they say, and parents have sufficient intelligence

and information to balance the pros and cons of eating pre-sweet- .
. ened products.’® . - =
. The. FTC’s Bureau of Consumer Protection studied this issue
N and congluded: “It isboth unfairand deceptive . . .,tg)ddress tele-

‘ . ., £
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‘ . ‘ria'ended that the Commission: -

Ve to, or seen by, audiences composed.of a significant proportion of

Commercial Advertising Resolution .~ .~ . - 49

vised advertising for any product to yo‘uhé chi_ldi-én_ who are still. - < .
too young to understand the selling purposes. of, or otherwise. - >
comfrehend or evaluate, the advertising.” This rgpdrt recom-,. . -

PR S : g
(a) Han all televised advertising for any product which'is dirpeted .

c—.
ta

> .

children (below the age of 8 who_are too young to un nd -
the selling purpose of, or otherwise comprehend
advertising; e A
(b) ‘Ban televifed advertising directed to, or s
+ composed of a significant number of older chil
old) for sugared products, the consimpt
¢ ~ Most serious dental health risks; .
(c) Require that televised advertising directed to, or seen by,
audiences composed of a significant proportion of older children
for; sligared products not included in paragraph (b) be-balanced
bf‘.ﬁut.r;_tj’qnql and/or health disclosures funded by advertisers.5s .
o S : < .
" Television viewing by children has reached staggering propor-
tions. The average Américan child between the ages of two and

\

.eleven watchés four hours oftelevision each day, more time than

those of school age spend attending classes. In so doing; that- .

~average child watched 20,000~¢ommiercials. According to varying

reports, the annual expenditure advertising directed at children

is $200 to $600 million. Much of that commercial time was spﬁmt
promoting sugared products that are poor in nutrition and cause

tooth decay.’” The problem is that children cannot assimilate

the true importance of information they receive from television.

As Peggy Charron of Action for Children’s Television notés: “We
believe tt is only at the junior high level that a child is equipped
cognitively and experientially to make the choices television
advertising seeks to have the audience mhke. Before that age, all -
television advertising will inevitably deceive.””5%

The problem is that such a ban would creatg_economic havoc,
with no guarantee, says the industry, that eating habits will
change: : .

. \

i, On purely. economic grour;ds, a TV ban on advertismg¢# childrén
under 12 would be difficult to justify. The initial loser would be
the television industry‘which would have to swallow an annual
loss of more than $120 million in toy, cereal, and candy commer-
cials. Beyond that, a study by ,two economics professors at \
Lehigh Univgrsity projects that lower sales of toys, cereals, afid

- candy would result in substantial numbers of lost jobs and even-
a decline in gross national product.*? '
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* In addition, First Amendment rights would bk seriously abridged.
" As the Mllwaukee Journal editorialized:

.. .such abridgement [of an advertiser’s right to pmmote legal
. products] would set a fearsome precedent for all forms of expres-
sion. . . . It would represent.encroachment on the First Amend-
ment. And after bans on children’s ads, what next? Already one
. consumer group wants the FTC to ban advertisements for high-fat
foods, such as hamburgers and ice cream. When government
begins to censor the air waves in this manner, divining which
¢ messages are good and which are harmful, there is no logical
limit to potential intervention 5 * -

@Other measures less drastic than a ban could be explored. Self-

. regulation, counter ads on nutrition, and reducing the amount of
time allowed for children’s commercialsare alternatives to a total
withdrawal of the advertisements.

Cigare"tte Advertising

Although - cigarette advertising was banned from the electronic
media in 1971, it was not successful in reducing sales of cigarettes.
The tobacco industry merely shifted advertising dollars to the
print}edia, and the ‘electronic media, no longer bound by the
fairness doctrine, significantly reduced their anti-smoking ads.
This resulted in -an increase -in the consumption of cigarettes:

-

Ending anti-smoking commercials removed the major factor
contributing to decreased cigarette consumption. It is not sur-
prising, then, to find that total sales of cigarettés showed an
average annual increase of 2.5 percent in the tive years following
the a(z;/ertislng ban, the greatest increase being 4.4 percentf\n
1973. \

There are now proposals to have tobacco companies fund anti-
smoking messages or to restrict advertising to low tar products.
An American Cancer Society (ACS) report on smoking set an
objective of petifioning the FTC “to seek a voluntary agreement
to eliminate advertising of cigarettes with more than 10 mgs. tar
and 0.7 mgs. nicotir)e', and require ‘that carbon monoxide content

‘@ of cigaréttes be reported on each pack.”®? A more stringent
measuré ?*-being planned by the ACS which is cooperating with
the FTC to develop stronger labels on cigarette packs and is work-

ing on a ban of “all advertising of cigarettes except those with
sighificantly reduced tar and nicotine- content—and that more
. stringent annual ceilings will be placed on acceptable levels of
these and other noxious agents in cigarette smoke.”®® Additional

v
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advertising on‘ e hazards of smoking may not be very productive.

enter Report noted:

‘49508. when scientific studies first shdwed a link
king and lung cancer, cigarette smoking had become

a deeply.ingrained habit in American life. And, all publit éduca- .
Alon effort the c@ntrary, it seems likely to remain so. For all

that the anMsmoking messages can offer is a probable reduction -

of the health risks, a weak antidote to the positive—if illusory—

images crehted in the American consciousness over the past .
century

o
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Resolved: ‘That the Federal Government Should Establish

| -Uniform Standards for Testing and Marketing All Products '
with Potentially Carcfogenic Effects on Humans.

~ Basic Concepts o l
Several of the key terms of thls thn'd resolution have been exc 3
. plained in previous chapters. The central issue involves the regula- L
tion of cancer-inducing substances. Cancer is the second leading )
cause of death in the United States. A commonly reported statistic
is that over 90 percent of all cancers are environmentally pro- -
duced. Next year, there will be 700,000 new cases of human
cancer reported in the United States and about 390,000 deaths.
‘What is indeed ttagic is that many of these deaths are preventable
-within the confines. of currently existing medical information.
Dr. Schnelderman of the National Cancer Institute (NCI) has
" estimated that between one-fourth to one-third of the 330,000
cancer deaths in ‘the U.Swin 1974 could have been prevented.
The total of such’ avoidable cancer deaths caxge to 99,500. By .
- far the greatest- number of preventable’ death&70 000—were
caused by cigarette gmoking. An additional 5,000 were related
* to combined smoking and heavy intake of alcohol. 1
. “This resolution calls for equal regulations or requirements
"for those goods which have a likelihood of causing cancer in
"*humans. These. requirements can be stricter than those curréntly -
used, of present rules can be eliminated entirely. Further testipg
need not be unposed befere the product is marketed. Since
" » marketing is 4 process, standards may be imposed at any point
after a product is finished but before it is congumed. This, of
vourse, includes advertising for ¥oods.

, Careinogenic Effects ' ' ‘ . 3
The carcinogenic, or cancet-causing, . effects of pi'oducts is the
52
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subject of an ongoing debate in the scientific community. The

Occupationa] Safety and Health Adminjstration (OSHA) defines
a potential occupational carcinogen as follows: . : '

... 8ny ‘substance or combination or mixture of substances
which cause an increased incidence of benign and/or majjgnant

neoplasms’or a substantial decrease in the latency period between .

exposure and onset of neoplasms in humans or in one or more
experimental mammalfan species as 52'8 result of any oral, respira-
tory, or dermal exposure, or any other.exposure which results in
the induction of tumors at a site other than the site of administra-

" tion,? - '

This definition was derived after. grears of hearings and te;timonx

" from government and industry scientists amd represents a view

which parallels that of other federal agencies. Generally accepted
under this concept is the belief that substances which produce
benign tumors in animals or people must be considered to be
capable of causing malignant timors and that there is no safe level '_-
of .exposure to cancer-inducing substances. Other regearchers

-sharply deny the validity of these assumptions of garcinogenic

effect. As Dr. Coulston of the Albany Medical College has noted:

]

In response to criticism

More and ymore toxicologists and pathofdgists recognize that
there can be a no-effect level for chemical carcinogens' in an
animal, particularly the mouse, and that benign tumors should
not be called cancer unless there is definite and observable inva-
sion of tissue by tumor cells and metastases to some other, part
of the animal’s body. The regulators are coming close to saying
that any inflammatory process or lesion is a cancer. In this case,
any black eye or bruise could be considered a precancerous lesion
and should be removed by a surgeon!? !

S

o

this view by Drs. Lijinsky and Wolfe,

Dr. Coulston concludes that\their position on the subject of food

additives alone wotild lead to
and fqod industries would he se

supply could be cut in half.”* If
‘potential carcinogens is imposed, a largeé number of everyday activ-

situation wh“gre “the U.S. chemical
¢k so drastically that the food
a Yrue'zero tolerance level of

ities could be restricted. Richard Wilson of Harvard supplies these
esimples: “If we decide to ban all known carcinogens, no matter

8

(

. what their potency dnd exposure level, we must stop all cigarette

produce benzopyrene). Moreover, as soon as a chemidal is .

%oking, fossil fuel burning, wood or charcoal broiling of steaks

found to be carcinogenic we would have to stop its use.”sj (As.
noted in Chapter One, the issue of risk assumption is central to

each of the

- . R
’ . : . V

resolutions.) Wilson concludes that ‘it is_prudent to

"
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. ' <&
base public policy on highly conservative a:sumptions. However,
zero risk ig not a prudent public policy goal. Ljving is risky. EveryS_
thing we do, or is done to us, has hazards. ¥illgring this principle
in the case of cancer—by a policy of elimin any risk of cancer
at anyost—leads to irrational public polic A coOntrary posi-
tion is offered by Dr. Wolfe of the Health Research Group: ““Al-
though it is theoretically possible that there is a-dose or exposure -
level of a carcinogenic food additive below which noge of the
200 million -.Americans who use it regularly will get cancer, in
practice there i8 no way to determine what this ‘safe’ ‘threshold
is.”” Testing is required to establish the degree of disease result-
ing from certain levels of exposure. ¢ :

Testing . o )

How is potential carcinogenicity determined? OSHA has estab-
lished a rigorous testing progedure: ‘

Substances will be classified as Category I potential carcinf)-
gens (confirmed) if it is determined that they meet the above
definition in & long-term bioassay producing results in concordance
‘with other scientifically evaluated evidence. Evidence of con-
cordance includes positive results from testing in the same or

~ other species; positive results in short-term tests that measure
such_activities as mutations, chromosomal damages, and changes
in growth patterns of mammalian cells in vitro; and evidence de-
. rived from tumors at injection or implantation sites.?

' There are two other types of test r_esulh which also add gijnificant

information to this process. First, the metabolic or pharmacokin-
etic activity of a.substance may be different in animals and thus-

would not cause cancer in man. Second, epidemiological studies of

humgns over a long term may either confirm or.deny the cancer-
causing properties of questionable carcinogens.’

Much of the evidence for an initial label of ‘‘cancer-causing”
comes from animal- tests. There has been established minimal
group size for valid animak tests. “The riumber is usually 50 males
and 50 females, a total of 100 animals. A single test for one
chemical usually consists of three-dose groups of this size and
preferably twe species. Such a test on the 600 animals involyed
over a period of two years usually is estimated cost about
-$150,000, setting ec?nomic limits on the maximum nymbers of

. animals used.”!® Dr. Lijinsky of the Frederick Cancer Research

Center believes that such tests- are a valid predictor of human
cagrcers: ' « .

s

First, animal tests are predictive of carcinogenicity iy man,
_who is not an exceptional species in this regard. Secondly, there

A
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' is a dose-response effect: Larger doses of carcinogen given to
, experimental. rodents maké tumors appear within two years
. (untreated rodents normally live only a little longer than that), .
W, ‘whereas the comparatively small doses to which people are ex-
posed make tumors appear in them only after’a much longer < v
time. Thirdly, not all of th exposed people developed the cancer,
suggesting that a considerpble variation in suscep_tibility td the
, carcinogen (which might have ething to' do .migh genetics), -
& just as we find in experim talam u & .
q

hese conclusions have, at times, been substantiated .in human .
studies. Epidemiological studies in man have directed us to the .
identification of certain substances which are carcinogenic in man,
and these substances have been foun equally and simultaneously
to produce cancerous tumors:in experimental animals. In fact, the
parallel is so close that almostyall substances known to be carcino-
genic in man have had the same effect in some sujtable animal

" model.!2 Although there are methodological problems in such
.animal tests, the direction of error actually is biased4in favor of
continued use of this procedure. Dr. YVolfe explains: :

: sing animzl/evidence of carcinogenicity 40 ban humdh food : _
. additives undérestimates the problem. As mentigned previously, ' o

humans may well be more sensitive to a carcinogen than animals, ~ :
Equally important, however, is that humans are exposed to many
carcinogens rather than just one carcinogen. L
Unlike the rat that is exposed to a single carcinog{," a human
may get drugs, air, water, and occupational exposure laced with
- carcinogens, to say nothing of other food additives that may not
yet have been tested to seer if they cause cancer. A little bit of
this plus®a.little bit 6fthat seems to be, at the Jpast, additive and,

at worst, synergistic.)3

_ This trust in the results ohtained from animal studies is not
universal among researchers. As Dr. Coulston notes, “Since there \

.

Y

are now more than 1600 chemicals that produce cancer in mice,
- and only about 15 are known to cause cancer in man, the odds are _ .
" 'poor that the mouse is a good predictor of cancer to man . . . . If
these chemicals were banned, an economic disaster would occur,
»» not only in the U.S. but worldwide. ' Despite imperfections,
some form of testing is' needed to aid scientistg in determining the N/
safety of various natural and man-made substances. Animal.tests ‘ T
have revealed the harmful effects of certain extremely powerful
cafcinogens; ' :

4

Three of the. major occupational or environmental chemicals
found to cause cancer in humans since 1970 were all originally
determined to be carcinogens in animal experiments; v » .
. Estrogens (similar to those now used for menopause and for
birth control) were originally found to be carcinogens in large- /
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dose animal experiments in the 1930’s. Now they have .been
found carcinogeni¢ in humans, too.

_ Bis-chlovomethyl ether was found to cause lung - cancer in
animals in the late 1960’s (atf‘tL suspicion of humgn cancer).
Now, it’s been found carcinoge ¢ in humans, too.

Vinyl chloride—at 5000 to 10,000 ppm—caused liver cancer

. in animals in 1969-71. Now, it’s known tor be carcinogenic in
humans, too.!$ : o

T

'Products

-

Most products do not produce such damage to individ\:'m_'ls and/the
environment as DE$ and vinyl chloride. Carcinogenicity is a farity
—contrary to popular opinion that “anything will cause cancer if
you feed an animal enough of it.” A survey of compounds tested
for.carcinogenic activity shows that less than 20 percent are car-

' cinogenic "ir, animals. Since these compounds were especially
. gefected for testing because of strong suspicion of their carcirio-

genicity, a- far lower percentage of carcinogens among chemicals .
in general would be expected.'® . 4 .
The 1977 Council on Environmental Quality concurs:

It is important to note that carcinogenic chemicals are prob-
ably a small minority among the 3.5 million known chemicals.
About 600 have been tested for carcinogenicity. Many were drugs
and pesticides, which by definition are biologically active; less
than 10% of the compounds have been found to be carcinogenic.

In a random list of chemicals, a'still lower percentage may be ex- . '
. pectgd to exhibit carcinogenic actlvity. Of some 70,000 chemicals

in commercial production, the number of carcinogens—in partic-

ular, the number to which there is widespread population expos-

ure—may be quite small.!” .

Unfortunately, there are still many substances which are allege
4o produce cancer.in animals and humans. The debater should be
familiar with the following examples and others, since . most
affirmative cases would use one or more for significance. : '“‘

*

Saccharin

A series of Canadian studies on high.doses of saccharin fed to rats
indicated a higher than usual incidence of bladder cancer. The
FDA has estimated that this would equal an additional 1,200
deaths each year in the United States alone. Under provisions of *
the Delaney clause, the FDA was preparing to ban saccharin as
a food additive when Congress intervened to temporarily prevent
interference with sales of saccharin products. Representative
Martin of North Carolifia noted one reason for this action: “With-.

.«
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out a noncaloric, noncarbohydrate sweetener, millions of Amer-
icans will cheat on their otherwise bland diet, gain weight, and

. increase ‘their risk of cancer (colon and breast), cardiovascular «
disease, diabetes, and hypertension.” These preventive medicine

benefits of sacchgrin in diet control are enormous.”!8
In addition, re was widespread criticlsm of the original
study. Dr. Coulstor®xplains;

Cettainly, these studles should be done over, particularly ' in
light of experiments by several colleagues and myself with rhesus
monkeys. No cancer or other physiological or pathological change - ¥
was produced in the monkeys when they were fed saccharin in
relatively high doses (as high as 500 mg per kg) for more than
six and-a half years. ‘s -

Current research at the National Cancer Institute with rhesus
monkeys indicates that they are suitable for chemical carcino- .
genesis studies. However, the routine carcinogenic studies at NCI
on rodents and hamsters, where the maximum tolerated dose of a
chemical 'is given to one group of animals and half that dose toa =
second group, disregard completely a cardinal rule of toxicology
and pharmacology: the dose response in'terms of time.!®

Other studies. available in ﬂﬁ did not confirm the finding of
the Canadians. A jeint FPA/NCI group undertook a large scale
~epidemiologic survey of bladder cancer patients which was com-
pleted in 1980: In the NCI study, almost 9,000 people, drawn
from five states and five metropolitan areas, were surveyed. About
a third of them were newly diagnosed bladder cancer patients, .
the remaining two-thirds random “control” spbjects. The risk of
bladder ‘cancer for average users of non-nutritive sweeteners was
slight, according to the NCI study.?® There was a slight risk to
heavy users, ‘and to those who smoke regularly, ‘“These increased
risks were relatively small in epidemiologic terms, more apparent .
in females than in males, and without a consistent dose-response
‘relationship,” the study notes.?! Several tase studies were also
completed early in 1980: = . / '
- Dr. Alan S. Morrison and Julie E. Buring of the Harvard 2
School of:PubSHealth compared the dietary habits of 600
. patients sufferinfyfrom cancer of the bladder or urinary tract
- with nearly as fhany people without cancer. Drs.” Ernst L.
Wynder and Steven D. Stellman of the American Health Founda-
. tion in New York queried 367 cancer victims apd an equal num-
ber of healthy controls. By compgring the level of use of artificial
sweete between cases and controls, the research‘ls could
work out the relative risk, if any, of cancer. ¥ N
Neither study found a significant relationship .between sac-

°« <

, charin and cancer.®
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Even those groups who were found to have greater risks in the
NOI study had no excess incidence of cancer. “Over-all; the
Harvard survey found therisk of bladder cancer for sweetener users
oo to be no more than 10 percent higher than nonusers. Even long-
term or heavy consumption of sweetengrs showed no ‘consiste'r‘xi’
 evidence that sweeteners are carcinogenic. For long-term users,
* . ~the tisk was slightly higher, but for men it was actually lower.”%
: " The question is still not resolved. In 1977, saccharin was put
through a battery of short-term in-vitro tests sponsored by the
Office of Technology Assessment—and its carcinogenicity was
found to be weakly positive; in 1978 and 1979, several reports
noted that saccharin ‘ight be a cancer promoter rather than -
a cancer initiator.* Even Dr. Hooyer of NCI cautions youngsters
and pregnant women not to consume artificial sweeteners, and
heavy use by anyone should be avoided.?

£

Benzene

Benzene is a chemical which was subject to a revised OSHA regula-
gion. In this inangce a new exposure level was set: namely, one |
‘part per million (ppm) exposure in wark areas.

“ OSHA went far beyond the 10 ppm that most industrial benzene
users adopted voluntarily in the ‘early 1970’. OSHA's reasoning
/ when it proposed the drastically reduced exposure limit followed
that adopted: by all federal health regulatory agenciesfilsere is no
safe level of exposure to a proven carcinogen ¢ '

- This proposed standard was challenged as illogical because, Amer-
ican. Petroleum Institute attorneys contended, it i8 not possible to
demonstrate harm to workets even at the old industry standard of
100 ppm, prevalent before 1970. With the 10 ppm standard,
“workers are not going protected.”?’

. Th October 1978, t&ifth Circuit Court of Appeals struck
down, OSHA standards indicating that the agency must have
“some factual basis for an estimate-of expected,benefits before it
can determine that a one-half-billion-dollar standard is reasonably
necessary.”2® This impositifn’ of a cost-benefit consideration has
been strenuously opposed by the agency. The chief of OSHA,
 Eula Bingham, noted that it is “‘inappropriate to substitute cost-

penefit criteria for the legislatively determined directive of pro-
tecting all exposed employees against material ‘impairment of-
health or bodily, function.”* Using a cost-benefit gnalysis, Dr.

. Wilson of Harvard concluded: -

5 :
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Using OSHA’s own numbers for the cost of regulation, .
‘the -proposal would cost $300 million to savé one hypothetlcal
life. (On this basis, the whole gross national product of $2 trillion
- could save about 6,000 lives. But the situation carries yet a
deepe? paradox. Lives will be lost in the process.of manufacturing
the control equipment—my estimate being on the average, one .
life lost for ‘every $75 million expenditure. Thus, enormauisly

expensive steps will possibly take four lives in order to save pos-
sibly one life.)3 T~

W

S

This case .has been appesled’ to the Supreme Court where a de-

cision will have tremendous impact on government regulation:

The U.S. Supreme Court now has before it a case that could
fundamentally reshape the way that federal agencies go about
making regulatory decisions. The justices are being asked to de-
cide just how far an agency can go in drawing up rules before it
Is forced to consider their economic impact on the regulated
industry.

The casge under consideration by the court involves strict limits
imposed on worker exposure to benzene by the Labor Depart- -
ment’s.Occupational Safety & Health Administration.3!

-

Asbestos ! _ N

Asbestos i8 a mineral. “About 750,000 tons of asbestos were used
in the United State annually in 2,000 to 3,000 different products;

.it is widely used for its insulating and fireproofing qualltles in
constructlon materials, auto brake linings, and other consumer
goods.”’3? But asbestos, unfortunately, also has been determined

to be ca%mogemc It takes many years before the ‘effects’ of
exposure

cigarette snf‘okers o

’
~

The Public Health Service calculates that approximately
1,000,000 men and women are either currently employed or
were formerly employed as ‘“‘asbestos workers” from 1930 to
about 1970. Of these perhaps 6 to 7 percent will develop meso-
thelioma. (In addition, 3 times as many will die of lung cancer.)
This unhappy projection does not include people who were not !
“asbestos workers” but ‘were significantly exposed to the mineral
‘in ‘shipyards, or in households contaminated by fibers brought

home on clothes of an exposed w ker.3? -

-What is being done about this problem? The government has -
launched an informational adVertlsmg campaign to increase the
awareness of workers to the potential danger. A newly estab-
lished Mesothelioma Therapy Research Program “will explore
research techniques for very early, preclinical treatmeht. It will

W

ecome evident, though they appear more rapidly in
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-evaluate new procedures to prevent and treat disease‘/n asbestos- j\
exposed individuals.”>* OSHA has set exposure limits for workers, <
but othet federal agencies are considering more drastic marketing '
- measures. “The Consumer Product. Safety Commission and the -
Environmental Protection Agency have stated that unnecessary’
uses of asbestos may present.an ‘unreasonable health risk’to-the
population. The EPA says it may consider banning or curbing the
processing, manufacture, and use of asbestos. The safety commis-
.. “sion says it could seek t({élﬁﬁn#e all nonessential uses of asbestos
" %in consumer products.”* - : . '
. (‘ M “
Cigarettes

“January 11, 1964; marks the day when'the Sutgeon General of -
the Public Health Service released the now famous Smoking and

. Health Report indicting cigarette smoking as a major health hazard.
Subsequent reports, issued almost every year since then, have con-
tributed to a growing body of scientific evidence that links smok-
Ying to & variety of disabling and fatal diseases.”*® The health
hazards of smokmg a known carcinogen are staggering. The Amer-
ican Cancer Society notes: ad : :

v This year cigarettes will claim the lives of over 250,000 Amer-
icans: 70,000 smokers will die needlessly from lung cancer, and
another &0 to 30,000 from other smoking-related malignancies.
Smoking ‘plays a primary role in causing deaths from heart attacks
and kes from high blood pressure and from emphysema. & -

v 1so. scientific research has established that when a mother = "=
smokes during the last half of pregnancy chances of her baby
being stillborn or dying within the first week of life are increased
by a third. If such babies live, they are apt’ to be smaller and to
achieve less at school.‘37 : - ’ '

There are also direct economic conséquences of such illness: “‘in-
saddition to its toll in human lives and health; smoking is respon-
sible for.a loss of some $17 billion a yeiit/il% the United States.
Medical care for patients with illnesses caused by smoking costs
about $4 billion a year. The remainder—$13 billion—is from
accidents, absenteeism and lost work output.*® : '

. Although the governmént does require health warnings on each

: pack of cigarettes ind the Federal Communication Commission
has banned cigarette ads on television, the National Commission
on Sr_noking and Public Policy found that:

the tobacco industry remains virtually uniegql;ted, unaccount-
able to any department or agency of government for the hazaxd-
ous content or health consgquence of its-products . . ..

. K : : K
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The commission recommends' - . -

that the subsidy of smokers by nonsmokers should be ended in
many areas. ‘

that enforcement be intensified of laws that exist in all sfate? !
’ forbidding the sale of cigarettes to.minors ¢ :

. that the trend to low tar/low nicotine cigarettes should be recog
/‘«rnized and encouraged®

The govemment offers mixed’ incentlves on smoking. For
nnstance t?bacco products are part of the Food for Peace program
an/d are part of the farm price support system. At the same time

- the government has begun a new $23 million dollar antr-smokmg

9,

campaign, much of it directed - at increased public information

_'and edication measures for young people. Former Secretary

of HEW Joseph Califano, Jr. had several recommendatrons on
E\arketmg restrlctlons indudmg -

Ban on cigarette smoking on commercial airlines . - S
Restriction on smoklng in public places .
: )creased radio and television anti-smoking spots’
Lower insurance prergiums for nonsmokers
‘ Smoking and health programs in all schools '
s Maximum levels for tar, ricotine, and carbon monoxille in
clgarettes
- Stronger restrictionS/ against smoking in hazardous ‘Industrial
settings .~ . 3 . .
High risk groups listed in wamnings in cigarette advertisements®

@
»

l'ederal Oversrght Agencres. I L v

-

- There are many other products . whlch have' potentlal carcinogenic

2

effects; however, the four co sidered in this chapter demonstrate a
variety of government agency responses to several distinct cate-

- - gories of substances. The remainder of this chaptet will consider

»

in greater detail those federal agencies involved w1th testing and -
marketmg oversight of }these substarnces.

-
L]

T Occupationq[ Safety and Health Administration (QSHA)

“There are over one niillion wokers employed in the U,mted States )
~‘¢hémical and allied products industry. Many others come in direct -
contact with potentially careinogenic substances in their” work-
places Death and injuries are commonplace. As OSHA’s director
" "Bingham notes, “Occupatlonal disease costs at least 100,000

>

N
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Americar| lives a yet;u'. .. Yet, despite the efforts of labor,
industry,|and government, many workers have little or no idea‘of"

' the dangdrd that threaten their lives.”" OSHA was established to-

promulgite standards ‘“reasonably necessary ‘and @ppropriate” to

worker health.and safety. These standards were to be “‘feasible,” 2

the meaning’ of which is under discussion in the dispute over .
benzene exposure limits. PR '

¢

¢ | . & -

What Congress intended, William, H: Alsup of the US;~ .
Solicitor General’s office told the justices, is for “feasible” to.~ A
mean technologically and ‘economically “achjevable” even if °
the technology, though not currently available, could become °,
s0 in the near future. ' b

Representing the industry position, the American Petroleum .

Institute argues that when Cangress enacted the OSHA act it
included a substantial evidedice test to ‘‘keep the Secrefary (of
Labor) from going. overpoard,” ccording to Mrs lawyer,
Edward W. Warren 4 ’ : N

OSHA deals with (@inogenic substances as\they occur'in the
work environment. Asbestos, benzene, and cgtton dist are but a
fow of the many materials which are subject to-regulatibn. Past -
efforts have been extremely slow'in reachirig:final form.’ SHA
director Bingham sadly concluded, “in the nearly nin#s the
Occupational Safety & Health .l'\dmim'stration has been iff business,
it has been able to issue final regulations at an average Fate of only
about two pef year. With several thousand potential carcinogens in
America’s workplaces, we clearly faced an impossible task at this
rate.”3 Realizing that this pace would not provide the necessary
protection for workers, a new policy aimed at; speeding up the

’regulation process was announced in early 1980. This policy de-
tails the criteria. for identifying-and ‘classifying possible cancer-
causing substances. It is anticipated that the new policy should
streamline the testing prqcedure and interpretation of results.

. The new policy estapllshés two broad categories for occupa- -
tional - carcinogens—confirmed and suspected—and sets forth
criteria t_ha:.%HA will to determine which substances
- belong in"¢ach category.-It 'also outlines, though not quite so

specifically, the regulatory actions that will be taken to limit
worker exposure to subatahces in each category.® .

.Industry hopes that these explicit provisions for OSHA'’s é@bdards-

*getting -proyess'will permit industry to forecast far more accurately

with a particular substance. This likely would encourage voluntary
compliance even before OSHA takes any official action.*

. . - >
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_ «than in the past when the agency’s probable actions will be dealing -
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While there is no guarantee that the agency will follow the pre-
liminary list offered by Clement and Associates, over 269 chemi-
cals would be likely candiddtes for regulation, including over 116
high volume (ﬁmlcals . . \ -

The 269 chemicals on the list fall into®Category I, subject to
the toughest: rules, such as using protective clothing to reduce
short-term exposure as much as possible and posting a “‘cancer
hazard” sign. The consulting firm that compiled the list notes

. «+that it included substances in this category if it found two pos-
© itive reports of carcinogenit or neoplastic effects, if they were
. scientifically ac ptable An additional 218 chemicals would
come under Cafegory II, where evidence of cancer risk is “only
suggestive.” Th ould require reducing exposure levels low
enough to preventMcute or chronic effects.46

This preliminary list was narrowed from the 2,000 chemicals -
identified by the National Institute for Occupational Safety and

.Health as having some evidence of potential carcinogenic effects.

The firm then examined the scientific literature available on the

. remaining chemicals used extensively in the United States to

determine those substances most likely in need of regulation.
Warning requirements for Category I may solve many of the
problems associated with workplace carcinogens. Several surveys
show thatj“chemical workers iN-discussing plant safety frequently
express the view that information on hazards is the key to worker
safety. Workers contend that if potentially hazardous substances
in the pnt are adequately labeled, they themselves take adequate
precautions.”’ AN

Environmental Protection Agency (EPA) |

* The EPA is'a government aggcy responsible for collecting data

and monitoring compliance with various federal pollution statutes.
Two specific laws whigh deal with potentially carcinogenic mater-
ials are the Toxic Substanrf es Control Act and the Resource Con-

" servation and Recovery Act. Under the former law, industry is

required to supp'[y notice to the EPA’s Office.of Toxic Substances
concerning new chemicals, their intended uses, and their expected
volume. However, the information has not been as useful as antici-
pated. Steven Jellinek, the EPA’s assistant administrator for pesti-
cides and toxic substances, notes: ‘“‘the trend seems to confirm
what Congress feared—we don’t know much about chemicals and
the industry isn’t trying to find out much. It has strengthened our-
resolve to propose the kind of minimum data that would be ex-

\
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pected.”*® These data can be gathered under various information
gathering mechanisms provided by the law: 2

This includes limiting or prohibiting manufagture of a new
chemical, pending development of adequate data to assess risk.
In some cases, EPA will permit manufacturing to proceed/but
require toxicity testing or human health and envir ntal
monitoring. Further, EPA may fequire additional testing for

_ “significant new uses” of chemicals which may present future
problems -

Not satisfied with existing powers, the agency is seeking to re-
quire that chemical companies submit known but unpublished
health data on sixty-one chemical substances. The criteria used
to select these included “the quantity of the substance produced.
annually, the amount released into the workplace or ambient
environment, the number of workers exposed and the duration of
exposure, and the extent to which the general public is exposed.
In short, extent of exposure and potential for adverse effects were
the deciding factors.”® Approximately one thousand firms would
“supply EPA with the health and/or medical records of workers
exposed to the chemicals, animal study data on the biological ef-
fects of the chemicals, and estimates of workplace or ambient air
concentrations of the substances.”®! This information would then
be used to take necessary regulatory action,-.e:. . X

Another important function of the EPA is to deal with regula-
tions for waste hazards. '

In the past few years, the public has increasingly perceived

the chemical industry as a contributor to environmental pollu-
- tion. Such episodes as the disposal of polychlorinated biphenyls

in the Hudson River and of the polychlorinated hydrocarbon

pesticide Kepone in the James River have increased public con-

cern about:-the effects of chemical products on air and water.

The revelation of the long-term effects of chemicals buried in

the Love Canal 'area of Niagara Falls, N.Y., has creafed anxiety

in residents of areas where the chemical industry is highly-cap-
L centrated.®? ‘
~N . . :
The amount of wastes generated is truly staggering. Douglas
Costle, the EPA administrator, estimates that there are “7560,000
factories or ‘other: sources, 60 percent of them in the chemical

indugtry, which dre producing 57 milfon tons of waste each

year.”*? About 90 percent of this wastg is disposed ot in envi-
ronmentally unsound.ways. To remedy £his problem the EPA has

proposed to tighten ¢ontrols: -~ :

: .
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The new system will require the person generating the waste
to determine if it is hazardous and if so, to package it in an ap-
proved way and designate an authorized facility for disposal The
manifest must also contain the signatures of everyone transport-
ing the material and the facility receiving it.

The transporters must contact the government in th# event -
of a spill. 3

?

Food and Drug Administration (FDA)

The FDA is part of the Department of Healtt and Human Re-
sources, formerly the Department of Health, Education and Wel-
fare. It has eight different bureaus: foods, drugs, veterinary
medicine, radiological health, biologies, medical devices, diag-
nostic products, and toxicological research.’® Radiological health
‘“oversees the 2,800 firms that produce or assemble X-ray equip-

ment or manufacture such products as microwave ovens, television .

sets, sunlamps, and lasers.”s“ Overexposure to these .products

could cause cancer. b
Most of the emphasis is placed on food safety and, for carcino-
genic substances, on the food additive regulations. The process is

. described as follows:

What producers of saccharin or nitrates seek approval to mar-
ket their product, a food additive petition s required. The peti-
tion includés documentation of the additive’s safety. Contained
in a related file (the Food Additive Master File) is supporting
material from produ such ag test results and correspondence
between them &nd‘ﬂ\.%frl:DA. Stilt anether file (the Food Additive
‘Subject File) contains correspondence with industry, consumers
and other agencles concerning the safety and efficacy of an addi-
tive. Also included are advisory opinions, data reports and results

" of evaluations on additives.5’

Much of the discussion centers on the 1958 Delaney clause which
provides that “no additive shall be deemed to be safe if it is found
to induce cancer when ingested by man or animal.” .

The Delaney clause covers only materials deliberately added
to food, including food packaging—and not such contaminants
as pesticide residues or natural carcinogens (for example, afla-
toxin), for which tolerance levels are set under other FDA regula-
tions, and a few other exclusions. And despite its great fame (or
notoriety), the clause has rarely been invoked. )

However, stresses one FDA officlal, although the agency can
and has banned food additives suspected of carcinogenicity
under its “general safety” powers; the clause makes FDA “‘keep
1 closer eye on things.”-‘“/ .

Y
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. Although this clause has been invoked only nine times (in the
_cases of saccharin, two packaging adhesives, oil of calargus, Violet
Dye No. 1, safrole, trichloroethylene, DES as an.animal feed addi-
- “tive, and diethylpyrocarbonate), the absolute nature of the word-
- ing of this amendment has triggered a chorus of dissenting voices.
It is claimed that this law allows no Palancing of risks, and that as *
testing procetiures become more accurate, an increasing number of
products will be banned. As Dr. Coulston concludes:, !
v

-

Thus, benefit-risk relationships, socio-economic costs, and
N : acceptable risk levels for food additives must all be part of
< reconsideration of the Delaney clausa. Above all, administra-
_tors of regulatory agencies should be given the right—based
upon adequate scientific data as presented by experts—to accept a
reasonable risk if it is in thepuBlic's interest.t® ¥

A contrary view is offere:i by Dr. Wolfewho says that ‘“no
benefit to consumers of any food additive can be so great it out-
weighs the risk, however small, of cancer. .. . Dr. Wolfe con- -
tinues: ! . “

‘There is, in fact, quite a lot of discretion given to FDA in
using this law. FDA can and has rejected animal experiments
purportipg to show the carcinogenicity of a chemical if there
were too few animals used, the experimental animals did not
get an appreciably larger number of tumors than control animals,
or other experimental deficiencies were present. This is a proper
kind of discretion that will continue.%

The debater may affirm either side of- this controversy over the
Delaney clause. The final consideration in this chapter will be
current federal efforts at coordinating testing of carcinogens.

1

Current Efforts \.,‘ »

The National Ca;‘\cer Institute’s Clearinghouse on Environmental
Carcinogens deteﬂgines the priority for testing various chemicals
in the Institute’s Rioassay program. This series of $200,000 tests
exposes anjmals to large amounts of chenlicals fof over two years.

David Clayson notes: ‘I see a time coming when all food additives

. *  and over-the-counter drugs are going to'be tested [by bioassay].”%
Another program is that established by the National Toxicology-

Program (NTP) of HEW. Several hundred chemicals are being

tested for carcinogenic potential in the four agencies coordinated

by NTP: NTP encompasses the toxicology activities of the Food

and Drug Adminiétration, the National Cancer Institute, the Na-

tional Institute of Environmental Hdalth Sciences, and the Na-

. tional Institute for Occupfational Safety and Health. Its fiscal

s 4 { . N
s-. ‘ . / ,'jﬂ‘




4 Carcinogenic Produtts Resolution -' R Y 87

1979 budget of $260, million provided about $70 milhon for
basic research $71 million for testing, and $19 million for meth-
ods development.5® The purpose of this broad program is to in-
crease testing and develop new experimental procedures. -

* NTP does provide an effective organizational framework
within whith the federal health-related research and regulatory . .
agencies can work together as has not been possible in the past. '

The program’s most important function is consolidating and
coordinating a number of activities, such as selecting chemicals
to be tested, datd management and analysis, and laboratory
animal production apd quality control, that used to ‘be carried
out separately by the agencies involved. &

This cootdination has been heralded. as a new uniform cﬁcer
- policy by federal regulatory agencies. As\Evironmental Protection
~ Agency -Administrator Douglas M. Costle\declared: “Fhis policy*
. puts on notice those who deal in consumer goods or industrial

- processes that may contain carcinogens that the government is °

increasingly’ vigilant of their activities.”%® As a result of the new
uniform policy, the federal agencies that regulata carcinogenic sub-.
stances will now ‘“‘use the same scientific basis for their actions,
~and the actions they take will be complementary and mark the
least disruptive, most ‘efficient’ path to minimizing or ehmmatmg
the dangers of cancer-causing substances. 56

Obviously, it is too early to evaluate thls program. However it*
does indicate the concern expressed by the federal government for
* protecting consumers and workers from carcinogenic materials.

.
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5 Getting Started \

The precedmg' chapters have provided a brief overview of some of
the policy issues important to the year’s debate topic. Now the
burden 'shifts to the debater to begin the process of gathering
additional evidence to support the numerous arguments which
will abe formulated. during the upcoming’ forensic season. Re-
search has been likened to “the mortar and brick that hold argu-
ments erect.”! While most students: or- coaches have devised
their own methods for gathering vital information, a general
.review of research procedyres may prove ‘helpful.

Research Preparations oo

-

First, brainstorm with colleagues and coaches about what case

areas and issues are likely to be included as reasonable interpre-

tations of the debate resolution, This discussion can be guidedby

examining various definitions of the terms and subjects covered
in standard books and artlcles on the consumet topic. However,
no .suggestion should be ruled out at.this point, no matter how
bizarre it appears. The purpose of the brainstorming technique
is to “generate as many ideas about the problem to be solved as
possible.”? Absence of criticism allows everyone in the group to
feel free to make a contribution. The ground rules are easy to

- understand: (1) evaluation and criticism "by gropp members gre

forbidden, (2) all contributions are to be encourw (3) an
attempt is made to create the greatest, quantity o deas, and
_ (4) a combination of ideas and splufiens is sought 3 Keep a list

of ideds generated during discussion as well as a synopsis of the -

-areasons offered on the topicality and advantages gf each potential
affirmative.” Our squad is continually amused’ Avhen approaches,
to the t0plc considered “obviously” unorthodox in July, appear
as cases in January. .

Second, review past hjgh school and college debate, resolutnons
for sunilarltnes wnt,h this year’s topic. While verbatim borrowmg

f
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of old cases and disadvantages is to be strorfgly discouraged, the
ideas on concepts could be equally valid under the current con-
sumer interest area. For example, the 1976~77 college topic
dealing with consumer product safety and the 1978-79 topic
on regulation of the mass media contain a variety of issues com-
mon to either the consumer goods or the commercial advertising
resolutions. Also, last year’s foreign trade topic has a number of
major arguments with the potential for a repeat performance.
Certainly, issues concerning food and nutrition as well as a con-
sideration of factors likely to trigger a deleterious trade war will

" appear under the consumer goods resolution. This latter will

emerge because government-imposed safety and pollution standards
on consumer goods are viewed by some nations as a form of non-
tariff trade barrier. These countries may become so upset with
this United States policy that they will retaliate by erecting
barriers of their own. The ultimate consequence would be a signi-
ficant reduction in the flow of goods between nations and con-
comitant economic disorder. . ‘ :

Third, closely related to reviewing prior topics is updating
evidence for those generic arguments which seem to apply every
year. For instance, disadvantages based on a loss of business con-
fidence should have new links to govemment actions generated
by plans on this year’s topic.

L

Research Procédures ,
With this preliminary work completed, it is time to initiate a
procedure forl researching the issues revealed by brainstorming
and review. Successful results will accrue only after ideas are
processed by |the group.* The most systematic method of re-
searching information is to complle bibliographies on each signis
ficant issue likely to be discussed. ‘Whlle articlés or books foot-
noted in this Analysis are a good starting point for accumulating
sources, the best method involves the yse of the card catalogue for
books and mde\xes for journals and magazines. It is important to
realize that these are all listed under various subject or topi

'headmgs For example, key terms for thx,s year’s resolutions woul

include: consum r, product safety, advertising, toxic substance,

" automobile safety, food additives, Food and Drug Administration,

Federal 'I‘rgde Commission, occupational health.
\ \ .
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Indexes . ;

Examining a few genem ks on each of the resolutions will
provide a basic' unders g of thé& subject matter. The next
step is screening major journals: and periodicals. These sources
will provide current information- on the research topic. Two

references are available: indexes and abstracts. “Incidentally,.

the only - difference between ap abstract and an index is that
abstracts include. a brief summary. of the article, while indexes
have no explanatory information, only the minimum citation
necessary to locate the journal article.”S The most readily avail-
able index is the Read‘{’s Guidé to Periodical titerature, which
conta{:;s references to over 160 popular, non-technical magazines.
' More %pecialized aresthe Public Affairs Information Servjce, the
Business Periodicals Index, and the Index to Legal Periodicals,
whick are valuable in researching many issues of consumer interest.
The Monthly Catalog of U.S, Government Publications inven-
tories ‘“‘our government’s weltbr of print. The executive, legisla-
tive, and judiéial branches of govetnment and various regula
agencies reports are indexed.”® _ N

In addition to the above, numerous specialized indexes have
been targeted for select audiences. The more useful antong them
are included in the following synopsis: : e

FDA Clinical Experience Abstracts. Published monthly by
the Food and Drug Administration to provide significant
human data’on the usefulness of drugs, devices, nutrients,
cosmetics, household chemicals, pesticides, and food
additives. Adverse effects and hazards of these materials
are also included. Indexes 180 U.S. and foreign bio-medical
_periodicals, principally in clinical medicine. Some animal
studies are included. =~ ° '

Haalth Aspects of Pesticides Abstract Bulletin. Another
lﬁnonthly publication from the ‘Environmental Protection

gency. Seeks to foster current awareness of the major
worldwide literature pertaining to the effects of pesticides
on humans. Five hundred domestic and.foreign journals

_ are indexed.

"HRIS Abstracts. (Highway [ Research Information Service)
- A quarterly publication pf Highway Research Board
of the National Academy of Sclence. International &OVerage
of reports and journals published on transportation, high-
way design-drainage-safety and construction, traffic con-

\
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“trol, measurement and flow, legal studies, soil sciences,
urban transportation, land use, and community values.

Highway Research Abstracts. Another publication- from the

+ Highway, Research Board. Very similar to the HRIS

% Abstracts mentioned above except that it is a -‘monthly
rather than a quatterly publication. .

Index Medicus. The basic medical indgxing service of the
U.S. Published monthly by the National Library of Medi-
cine, the Index covers the world’s medical literature to the
tune of several thousand -journals. Human health is the
major orleqtatlon but biometry,' botany, chemlstry,
entomology, phygucs, psychology, sociology, veterinary
medicine, zoology, and e?vn'onmental publications are

. also indexed.

Pollution Abstracts A bimonthly abstract service designed

as a focal point for published information about envi-
ronmental pollution rand its e§:mt:rol Includes journals,
conferences, newsletters, new. pers, corporate reports,m
and news releases. In addition, each issue featurés stories
from both public and private organizations covering thexr
.actions in ptHution prevention apd control.

Psychological Abstracts. Covers over 850 journals, reports,
. * .and books. ‘Some; relevant subject headings are: food
' “preference, drug effects eating, hyperkmeszs nutr:tton

Selected References opn-Environmental Quality as It Relates
to Health. A’ recent ‘monthly”index published_ by’ "the
National’ Library of Medicine. Indexes 2, 300 biomedical
‘publicationg. Pollution, pesticides, drugs, ecology, and

' renvironment are included. Human' health is emphasized,
‘o~ and magazines only are indexed.

Spcial Sciepces Index. For years pnor to 1974, use Interna-
tional Index and Social Sciences & Humanities Index. .
__» _Over- 270 Enghsh Jlanguage periodicals covering anthro-

£

o “pology, economics, enyuonmental studies, medlcal sciencés,

psychology, sociology.” | |

’

L, Many major, newspapers.also prov1de indexes to thelr pubhca-
‘ tlons The New York Times, CRristian Science Monitor, Los
Angeles Times, and Wall Street Journal are all respected papers
with indexes available in many libraries. Also, there are new organ-
izations which utilize computers for mbrmatlon retrieval on

K]
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> wselected topics. A slidingscale'fee is charged the user for a fixed -
number of annotated bibliographic entries. ‘ '

- Mources g . 3

" One common problem shared with all indexes and abstracts is the
time lag between publication of the journals and listing in the
appropriate index. There is a good way to overcome this difficulty.
When research is begun in June, recent copies of frequently cited
periodicals should be-examined copy by cépy. Not only will this
familiarize the student with a wide variety of material but it will
also provide the most recent evidence from sources not yet listed
in thg indexes. Debaters can then be assigned to monitor a pre-
determined number of major journals, magazines, or newspapers
on a weekly basis. There are several pgriodicals which should be
continually reviewed in this manner. e are obvious and should
be covered on any year’s topic. Time, ~News and World Re-
poft, Newsweek, Business Week, Nation, and Foytune are all'good
sources meeting a variety of needs for current information. In
addition, Current History devotes several issyes to the debate
topic. There are also a number of specific pﬁdicals which are
«  extremely relevant' to the consumer topjc. A partial list would

include the following: '

Advertising Age. A wéekly publication devoted to news and
analysis of concern to commercial advertisers and the media
industry. It has been called the “bible’? of the industry by
some commentators. '

'importance to the broadcast community. Topics of current
concern such as restrictions on advertising and FCC regula-
tions are discussed.

Chemical and Engineering News. A weekymagazine devoted to
concerps of the chemical and engindeMng community. Issues
such as recombinant DNA, the Delaney clause, FDA rules

| and regulations, and validity of studies on caréinogenic

, or toxie'substances are often covered.

onsumer News. A publication of the Office of Consumer

Affairs which’ﬁ"{fppbrts on consumer issues facing other federal
agencies. . —

\ \ Broadcasting. Andther weekly tabloid which reports issues of

Consumer Reports. This magazin;e is published each ﬁio;\th by
the independent Gonsumer Union. Various test results on

®
»
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products are reported articles dealmg with 1mportant issues
of general concern to Amerrcan consumers are featured. !

"F.D. A. Consumers. This is the official publication of the Food
and Drug Administration and covers issues of concern to that - ot
agency. A good source supportmg the government’s position .
and effort on such issues as over-the-counter drugs, drug .test-
ing, food additives, and medical devices. )

Journal of Consumer Affairs. One of the few academic publica- "
txonsagevoted to- comsumer issues. Lengthier and more schol-
arly articles on a variety of topics are typical.

Media and Consumer. This monthly magazine @eports,:on the
process of the advertising of products. Issues relating to the
basis of governmental policymaking are also covered.

The National Underwriter: Property and Casuality Edition.
This is a weekly magazine in newspaper format which.covers

* issues of interest to the insurance industry. Articles on prod-
uct liability, tort action, regulatory peform, afid auto safety .
have appeared recently.

Finally, a caution sounded by Professor Henderson in lagt year’s
First Analysis bears repeatm

analysis, and difcuss the potential implications with others.
! A debater should never, rely upon a narrow base of information,
whether it be a compilation of viewpoints similar to First Analy-
sis, a single news source such as a news magazine, & debate quote

—_ handbook, or the coach of a debate squad. Instead, the debater
‘must broaden her or his understanding of the pﬁhtical context
, within which the subject is being debated, and then &xhibit that
understanding to the reasonable, prudent, thinking individual

who serves as judge for the debate.? . '

This diversity ef research is the foundation for a successful debate
season. A further step in the process of supporting argumentatlon
‘s seleetlon of evidence,

Evidence -8

o

Evidence, whether factual or opinion, is necessary to support posi-
tions taken on isfues. The question is not whether evidence is
needed but rather how it can be used correctly. This year’s con-
sumer-oriented resolutions will involve examination of empirical
data from different kinds of studnes For example ‘animal studies
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< dents should carefully read the section on’ evidence in debate

| .
. . 4t

are used in extrapolating potential health hazards to humans, and
clinical and survey research have been useful in examining the
effects of commercial advertising on target populations. It is
generally conceded that the average debatet’s kn’éwledge of
scientific methodology is weak. To remedy this defjciency, stu-

textbooks or introductory books on basic research methods such
as Reading Statistics and Research by Huck, Cormier, and Bounds.

In addition, all evidence should be examined for the expertise
and unbiased reporting of the author. The information also should
be timely and easily verifiable. Examples of such,evidence can be
found by examining the footnotes in the preceding chapters. Of
course, full source citations should be used whenever such infor-
mation is to be used in a debate round. Fo-

.

An example df a properly written file card is provided in

- Figure 1.
. - |
, : —
% (1) B7d. -
(2) Circumvention of Ad Ban
(3) - ROBERT CHOATE, (4) Pres. of the Council on .
Children, Media and Merchandising, ‘
(5) Broadcasting, (6) March 19, 1979, (7) p. 80
If the FTC issues a rule which concerns Saturday R

« morning in the main, sponsors, advertisers,

(8) -anifl broadcasters will increase their attention

“" to the non-Saturday period to escape any FTC
. constraints. g -

. $  (9)DC. D564 .

L + . : - . .
Figure 1. The number prefaqing various parts of the sample card refer to the
following: (1) code number of section for refiling; (2) brigf synopsis of the
content of the evidence; (3) author of quotation; (4) authd’s qualifications
or experience; (b) source; (6) date of publication; (7) page; (8) one central
concept of evidence; (9) initials of student researcher and consecutive number
of tota) evidence cards researched by this debater,

S

2 . . ‘

-
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Deb ters should become aware of the regulatlons of their league
and na%.onal ‘towmaments regarding the.editing of evidence. Many
competitors wofild do well to carry a copy of the essential sources '
for the affirmafive case or jmportant negative arguments in order

.to immediately|clarify challenges to evidence. Particular problems

often arise when evidence is paraphrased o )vﬁen seemingly
irrelevant infos atlon is edited: out. As a géneral practlce this

) N
~
-».

The process of researchmg a debate toplc is ongomg and re- _

_quires constant attention. As’ evidence is accumulated and .
~cases encountered, the need to continue tp brainstorm, review, .

and update  support for arguments takes on increased importance. -
Theke is algo need - to résearch likely. extensions for major argu-

- ments, This requires the debater to consider more than one side

of any issue which will be iptroduced mto a:round. The consumer

- topic touches numerous*igsues of concern to- ‘many policymakers

and voters. It should prov1de a rewarding expenence for both the
debater and the audience. " ¢

" Good luck during the upcoming year. If the Ftrst Analysts ‘has
given you an mformatlve EVemew of the t0plc its goal has beenf
mef, .
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