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At the August 1979 annual meeting of the Educatlon Commnsann of the..
States, a resolution was passed directing the staff g . to undertake a study of
the intent and implications of recent state actions and legislation pending in '
Gongress to open the testing process to public scrutiny.” With the assistance of
a small grant from the Ford FPoundation, the study was iditiated in Octoher «,

“under the directibn of the Department of Postsecondary Education. The,

authors reviewed positions of the proponents énd opponents of legislatioq, the
content of existing and proposed state and federal legislation and analysis of
..the legal and other issues raised by. the laws. Copies of the draft report were
distributed to some 40 reviewers, including the majgr representatlves of both
sides of thé issues. Their comments and suggestions have been incorporated in

this final draft . ’
! / .

We are grateful to the National Assessment of Qducati:onal Progress (NAEP)‘.for

the loan of Rexford Brown, NAEP Director of Publications and User Products,
who served as primary author and editor for the report Merle Steven McClung,
Director of the ECS Law and Education Center, vided the legal analysis of

the tmplications of the enacted and proposed leg®lation. = .
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. .- EXECUTIVE SUMMARY v
) . L ‘@ P ~;‘ ) ..
§ " This report, prepared by the Education Commission of the States, sketches the
. . Jbackground out of which “truth in testing’’ legislation arose, describes existing .

. state and federal testing leglslatlon details’ arguments raised ih hearings on the .' ’
legislation, ‘analyzes the legal issues, raised by the legislation and ‘provides .a,
_framework for simplifying the arguments and ‘gathering more: mformatlon’ ,
" about important contentions. The report is not a policy statement; rathér it is v '
intéhded to provide enough background to prepare legislators confronting the
issue for the major points they can expect to see raised in'discussions and
heanngs o % v

. - .
A

4

At the center of the debaté are two definitions of “falrne 2”” On .one 31de are

. the propone\r}ts of disclosure legislation, who argue that aséa matter of snrﬁ'ple

AR fairness students should be able to see the' test instrument (includipg the
oy 'questlons the answers'and related test data) used to make important-decisions
about their lives. Proponents feel that tests are social pelicy instruments that

. should in a democratic sdciety, be 0pen to scrutmy On the other side, the

" oppongnts of legislation argue that test security insures fairness, so disclosure

f the tests will, by breaching securlty, affect the validity of the tests, increase

%osts and lessen confidence in standardized tests, all of which will erode

. alrness in dec1s1ons made about students. rI‘hey feel that secure standardized

tests give everyone an equal chance and are more democratic instrumants for

B * policy making than are alternatives that permit the intrusion of vanous-{ﬁases

Proponents of the legislation belieVe that’ the. princible of fairness outweighs
~ technical obJectnohs* to open testing. They believe that securlty is hot essential
- for test valldlty and that the burden of pYoof rests upon the test companles.
Specifically, they ask that the test compgmies prove their allegatlons that full
" disclosure will weaken test validity, increase development costs, exhaust"the
- gumber of test questions that can be asked, erode confidence in tests and lead
: to a climate of more unfairness in decisions that involve test scores. | . :
Oppgnents of the legislation believe that the burden of proof that a law is,
“necessagy rests upon the supporters of testing legjglation. Specifically, they ask
for proof that-a substantial problem wft:h test use or abuse exists, that the
legislation will correct any misuses and abuses, that open testing is technically
feasible and that substantial benefits accrue to individuals and society through
test disclosur® that are not offset by government intrusion, and, potentlal
. . damage to standardlzed testing and admissions procedures. v

These two public interests must beabalanced aga’inst one another. 14 addition,
circling around them are a host of related issues (summarized in Exhibit 1, page
xi). There gre arguments about the role and power of American testmg
companies. There are arguments abgit the nature, quality, use arid misuse of
‘standardized tests in general and -tedts used for admissions decisions. There are .’
arguments about the consequences of government interference in this area. The *
\ debatée wi]l continue as ‘state bills are considered and the federal legislation
/,. surfaces again in the 1980 Congressional session. New'laws, compromises,
amendments to laws and court decisions will clarify the situatien in coming
( months. There is no reason to discqurage states from considering:this issue, but
there is every reason to encourage them to do so comprehensively, listening
o carefully fo both sides and watching developments in New York and elsewhere.

»
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‘the income ‘reahzed and the eﬁpenses incurred i 1n its admlmstratlon

INTRODUCTION

A
. 9 . . -

The following report attempts to clarlfy important pgsitions” taken for or.

. against legislation aimed at standardized tests. It begins by placmg the “truth in

testing’ issue in its social and historfcal context. Then it examines the testing

_legislation itself and its legal and practical implications for suc’p important
. groups as educators, test developers, adniissions officers and, of colirse, the
"millions of students and adults-who are tested every day in America. Before

launching into the debate, however, we should be clear about the particulars of
the legislation at the heart of the controversy. The first law requiring test
publlshers to disclose information to test takers and the public was California’s

SB 22006, enacted in September 1978. The law applies to any standardized test -

used for postsecondary education‘admissions selection and given to more than
3,000 students — in other words, suc¢h tests as the Scholastic Aptitude Test

'(SAT) and the American College Testing (ACT) Assessment. The law requires

that a test’s sponsor must file with the California Post.secondary‘ Education
Corhmission various kinds of data describing the test’s features, limitations and
use; must provide test takers with various kinds of information about a test and
how it will be used; and must submit data about thoradmlmstratlon of thre test

A
.-o

A second state law was enacted Tn New York int 1979. Like the Cahforma law,.
it applies only to tests used for postsecondary or professional sch%)ol admissions
and requires test publishers to file background Jreports about thelr tests and-,
prov1d‘e test takers with.ample information. In addition, the New York law
requires the tesf agencies to file the contents of the tests with thé New York
Commissioner of Educatlon within 30 days of release of scores, and, thereafter,

provide thenr to test takers upon request. Further detail about these laws\

appears in Table t, pg 17, later in this report /

L]

In addition to these laws, similar bills — some requiring total disclosure of the
test (such a$ the New York bill stipulates), some not — have been filed in
Florida, Maryland, Ohio, "Texas, _Colorado, Massachusetts, Pennsylvania and
New Jersey (Table 2), pg. 19, although none has yet been enacted. Other stite

~ billssappear to be imminent. Two federal bills also were ‘introduced in 1979 —

the “Truth in Testing Act of 1979,” known as the Gibbons Bill or H.R. 3564,
and the “Educational Testing Act of #979,” known as the Weiss Bill, or H. R.
4949. The fdrme! covers achievement and occupational tests as well as
admissions tests; but does not require total disclosure; the latter is limited to
admissions tests but does require total disclosure, as well as a number of other
requlrements These bills are detmled in Table 3, pg. 25.
t

All but two of the bills -intreduced*-apply to- postsecondary edlucation
admissions testing only — not to standardized achievement tests in areas such as
réading and history; personality or diagnostic tests; or minimal competency
exams (although Massachusetts requireés total disclosure of its competency

]

tests). With the exception of the Gibbons Bill, they do not apply to -

occupatlonal testing, civil service or licensing examinations. The New Jersey bill
applies- to all tests “developed by a.test agency for the purpose of selection,
placement, classification, graduatlon or any other bonafide reasorn concemlng
pupils in elementary and secondary,‘postsecondary or professional schools*’

-

The arguments about testing legislation seem to fall into four related but

o

ix
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’ , and p'ower of . the tegting mdustry, the sdy w! ceniegs » ound the namm
e and quality of standaYdized tests;*the thira concerns the need foy state or
o * federal legislation in this area and the roblems with exlstiig 9r<psnpose!
legislation; andahe fourth — really a sululiviston of the third, but gubstantias
enough to merit separate treatment ~ «enters around the consequeﬁs of the

S full disclosure provxsnorr specified in several of the proposed and enacyed laws.
L ' e . These arguments are summarized in Exhibit 1 at thesend of this,uytroduétbl\

v N
Within each groto: of conc\ms strong, polarized pos1tlons tend to dommate
For instance, cne s asked to believe that.testirig companies. dre too. powerful
/ and that they &re not particularly poWerful at all; that standardjzedtests are
- worse than the ‘subjective” measures they were supposed to replacg/an that
they are. far superior to old, biased ways of evaliating people; or that-total
disclosure of test materials will either improve or destroy gtandardized tests.
Where the clash is most dramatic — in the conflict over dlsclosure — both sldes
ironically. appeal to the same principle — “fairness.”” When the major groups of
arguments are examined it becomes obvious that the antagomsts are seldom
drafing upon the same facts, l0oking . at the sarhe aspects of the educational
. . enterprise .or subscribing to the spme bellefs about the ndture_ and function of
\ -, educatlon They are mo/;e often argumg at’ each other thammth each-other’,

Ma y people w‘lth'in the testing commumty favor the proposal to make more

information about testing available. Many people who dislike massive testing-

+ nevertheless oppose government interference or regulation, these bills
i - aspects of these bills. Even some of the draf#ers of the bills and laws plani)
* ~change specific sections. Much of the technical criticism of tests comes from
within the psychometric éommunlty itself. Some people who dislike testing are
against the leglslatlon because they'feel 1t will-only further legltlmlze it. and
increase profits. The moral.is clear: any summary such as this one will create an
~illusion of distinct camps, each of which subscribes to everything attributed to
) T " either “proponents” or “opponents’ aof the ‘legislation. This is not the case.
Any particular argument for or against tests or the legislation is likely to be-
C N supported by some people one weuld expect to be on “the other.side.”” The

following exhibit is intended to put into a nutshell the major arguments that

have been advanced for and against testing legislation.

readers may well want to skip to those*parts that interest them most and return

', to other parts at their leisure. Each-issue listed in the exhibit is discussed in the '

‘report and ran be pursued further through the publications listed -in_the
Bibliography. oo m\

*

distinct groups. The first, major éluseer of n';r-annts centers around the rolé

Although there is’ a certain logic ta, the way the report is orgarized, some -
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_Exhibit 1." The Debate About Testing Legislation in a-Nutshell = . o

-z Antltestmg Sentiments

o
Tests have prof0und influence upon American lives and
life chances.

. |. Debate About Role and Power of Testmg Companies

, [ *
Testing companies are unagcountable to their dependent -

“public — particularly true of the Educational Testing

Service (ETS) and American College/Testing (ACT).

v |

{
\ -
Testing companies are too secretive; test rs db not
know anough about tests; rgsearche?s c t study

them.

. Y . . 1]
Massive testing does more harm than-good (&.g.,

consumes time better spent learning, alters curricu}um;
stigmatizes children, misleads public, etc.).

4

!

Tests are inherently biased adainst pluralism, tend 1o
further stratify society. -

. »

Tests are \'/“videly nisuged and misunderstood. .

-

\ L .
. .y \ !

")
g Pro-Testmg entithents

Tests have little fﬁfluence combared to famlly social and
educational influences, grat{e point average. .

Commercial test publishers are accountable t8 market
forces; test makers, including ETS and ACT, are
. accountable to professional standards, education’,
~community, ‘higher education communities, courtsg
client'groups, trustees and Internal Revenue Service.

Critics confuse security — a technical issue — with
setrecy; ample test information is available both to test
takers and qualified researchers,

“ ”

The public and higher education have asked for massive
testing; testing produces informatipn useful for
improving edycation; it does more’good than harm (e.g.,
takes little tireriagnoses problems, heips
administrators, etc.). ) :

Thel culture is inherently biased; bias in tests is being
minimized: don't blame the messenger; testing helps
minorities. '

[y

Test companies’try hard to curb abuse,.educate users.

il. Debate About Quality of Standardized Machme Scored Tests Used Primarily for Prediction

Critics of Standardized Tests

Tests concentrate on easily measured cognitive skills,
ignoring higher level.gkills (e.g problem solving),
imagination, creativity, etc.

- “

»

)

Theory upon which testing rests is simplistic, ottdated

>

, . .
Test information i§ much less precise than testers
pretend. 4

4

Tests.are seldom valid even by test makers’ standards.
‘v

Tes
cont

re developed subjectively and always contar..
versial items. v

<
. )

" Test scores do not predict success in later life

S . o $
- .

N PN

‘Fbrmal qualities of multiple-choice tests convey ’

messages that undercut.reasoning skills, writing ability,
accurate perception of the world.

Defenders of Standardized Tests

Society values intellectual achievement, cognitive skills;
education (especially higher education) stresses those
skills; others (e.g., teachers) are better able to assess
'magination, creativity® etc.

Theory & Jpon which education rests may be S|mpl|st
outdated and sketchy; test theory i$ better than gritics
think and always improving.

Test infagmation is improving in precision and is better*
than massive subjectivity.

PN [

~

Many tests are rl)dorously validated and most do whdt
they are designed to do.
L4 .
" Tests are devel?ped by educators and scholars, some of
whom always disagree with others; in the main, they do
what they are supposed to do.

Test scores accurateiy predict such thi?s as acZidemic
success in first year of college, first yedr of medical or

law school, etc.; they are notdesigned to predict success |,

in later life.

No empirical data are offered to support such fears;
testing consumes too little of a student’s time to have
such effects.

®,




.extend to an area as important as admissions testipg.

-protected by copyright laws.
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Exhibit 1. The Debate About Testing Legislation in a Nutshel! (cont,) - ‘ - a

d . lIl. Debate Aboqt Need for Testing Legislation

o Pto_-ngiilation Sentiments Antilegislation Sentiments

. _ ; _y “
Grade inflation, misuse have combined to give tests too + Highet education’s need for students has lessened
much ipfluence in admissiqns decisions. . ‘ importance of admissions test scores.

. - -

K
]

Hon

Test publishers and higher education institutions already
provide ample information and protection; analogies to
consumer movements are misleading.

A commitment to ““truth in lending,’’ ""truth in
advertising,"’ sunshine laws and consumerism shoujd

-
Because admissions tests have suchrinfluence, there is an

N There are several competing public interests at stake;
overridihg public interest at stake.

critics have not established an.overriding\need for.
. o - , legislation.

Legi}lation will promote greatér accuracy, validity of
tests. ) ’

Legislation calli"ﬁg for full disclosure will lower the
quality of tests,
Most institutions already use multiple criteria and test

Legislation will encourage use of multiple criteria in - /
: agencies encourage the practice. ,

selection process.
The industry is accountable to the psychometric

profession, market forces, academic community.
: t

The adtissions test industry is not accountable to
anyone.

&ederal legislation would constitute dangerous, if not
unconstitutjonal, federal incursjon into education.
. . )
. Legislation interferes with First Amendme/nt right of
‘. M colleges to determine who they want to teach.

v

W

IV. Debate About Full Disclosure and Other Aspects of Legislation

‘ Aqiuments Against Full Disclosure

Students cannot learn much from examining their test items. .
Teachers may try to increase aptitud'e test scores tgy teaching the test f-itans, thus damaging curriculum.‘ﬁ :
Fqll disclosure will combromise test security; ;:ompromised security méans less con\fidence in tests.
Release of itifns will Jead to invalid interpretations. and misunderstandings.

. . . - .
Accumulation of disclosures over the years will.erode test quality and utility.

»

Good iterﬁare the result of a costly, technical and professional process; they should _be husbanded to have long life.

4
Sample tests are sufficient. . ' ~

It makes more sense to disclose a full specimen of the test before the test taking session, so test taker knovy;s/ what to
expect.

.
-

Disclosure‘'will remove economic competitive incentive to create new and better tests.

. 1 .
If admissions officers lose confidence in test scores, disadvantaged students will suffer. _
Disclosure m&ans fewer test administrattons per year in order to keep 3 test secure as long as possible.

Disclosure will increase test development costs, thus the cost of tests to"students; pporer students will suffer.

.Disclosure will decrease amount pf time available for development, leading to greater possibility of biased items creg"ng
‘into tdsts. ’ o

L4 -

Disclosure will benefit expensive coaching schools, further hurting poor students.

Disclosgp& makes compayability measurernent more difficult. .

Disclosure requirement constitutes seizure of private property without due process and in violation ef proprietary rights

Y-

v -
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. Exhiblt 1. The Dobate About Testmg Legislation in a Nutshell (cont.) © -

IV Debate About Full Dnsclosure and Other Aspects of Lognslatlod (cont‘T ‘
' ' . "Counter Arguments About Full Disclosure ! .

. ) / Students can learn abolit tests and test strategy from ex,am;nlng test questlons » ' ' ": -

\
Security need not be an jssue; new measurement technology could enable testers to ellminate the problem \*

Devélopment costs would not increase as much as testers suggest. -

- Items now availablg only to expensive coaching schools would be available to everyone, benefiting poor students.’

There are many solutions to the comparability problem; the laws do not.adversely affect comparabitity m'easuremen_t.
The fairness issue takes precedence over technical matters.

Disclosure will help admissions officers as well as students. -

Arguments Against Release of All Studles Evaluations or Statistical Reyorts Pertaining to a Test
(para 341, New York; Sec. 4{a)(1)(A), Welss Bill)

kY

;s -

v
v <

* These provisions may interfere with academlc and lnstltutlonal freedom in vuolatnon of the FII’S\ Amendment of the 5] S.
Cé)nstntﬂbn \
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Amﬁnpa S, schgpls serve many functlons They play a major role in socializig - * Roles ‘of Schools

‘our children, feaghing them explicitly and impHcitly, what.is expected of them ', T e
as citizens.’ They setve: as’ the locus for acculturation, integrating chlldren from -, & e e
" many different backgrounds They offer a wide range of caurses, gervicgs and S R -
expenences de§1gned to encourage’ full' personal ,development They figure Lo Ty R
v ,heawly in courbshlp and maig séleotlon Tb{?ﬁ)bnd neighborhoods and St
communities.. And they train children‘in the techiical skils they will need to - T ‘
fit dasjily into.the work world éhat lles beyond formal schodting. With this.last - N L .
. function, the pteparationr of futute workers, comes the scgbools rple in, : . CL
“ .,\cerf‘fymg, 1dent1fymg for' the world outside the. school mdﬁvnduals whp have ~ Certification .- o
»  certain rgarketable skills or are likely to make partiéular contnbut’lons to & ' N
‘ society. Certification often requires testing of some kind. " Testin .
Piblic interest in the schools téhds to focus on one of two c;i}m;ge fﬁnctio'ns‘at “Roles Change™
a time and groups of people tend to value some &f the furCtions over others,, ) ’ )
-~ ¢ - depending on g vanety of social factors. Consequently, there are many people ' <!
* for whom thé paramount function of schools i is to eduaate.each individual child
to his oprher full potential, and there are many’ for whom"the Qammohnt , o
function is simply to.train children to work in the ex1stmg work ,waerld. The . '
former might-question the w1sdom of a three R’s curriculun, and the latter o oo
mlght question( ‘the utlllty of many elective coygses. The former might .
" donlinate educational policy during .a progresswe’_’ era, and the latter mlg“t}t . ., ‘..
- dommate durmg a “back to basics” era. : , "
- N .
" America has seen many progressive a'nd many basw eras as well as pras that Schools and -
have been dominated by concern for the sorting, superv1sory and acqulturatlve Social Concerns
. functions. All of them seem tied to such noneducational matters as the nation’s -
econofnic health, wars, large shifts in the kinds of work available in_the sqgiety,. (’> .
C ey - large influences of immigrants, baby booms or civil rights ‘movements.’ .

(" ,
\ by . :
. R . However laudable its intentiohs, the New Yor};xlaw capnot ) e
“~ force test companies. to explain the meaning of test scores to |. ,

' | students: and certainly this law cannot deal with the complex . |* - ,
issues of test validity andgl role of cultural factors in Influenc- T
& | (ngtest results. The consiMction, evaluation end interpretation
of tests are highly technical matters which must be dealt with
by ongoing #®earch by those who are trained in this specialty. P
The important problem of the use and®abuse ‘of standardized &ﬂ ot
tests cannot be- resolved by a simplistic law which confusgk this > g
. issue with consumer protection problems. * : ‘

[ ) . . . st . . m . t
" ~ T ) .~ . . ) B ’ -
¢

Kenneth B. Clark, Social Psychologist *
Member, New York Board of Regents, l
The New-York Times, August 18,1979

'
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. e - : Our ptestent pbst’-Viet&m. and Watergate era is marked "by a widespxead
a ( C . _repppraisal pf Ametican, institutioris. There is disillusionment ‘with/the&
U ' American m111§ary the federal government, c?]Premdency, the FBI; the CIA,
the oil companies, the press; the courts, nuclear energy — the list goes on and
Garrent $ocial ‘on. And in all of the cntlclsmq. of our mstltutlons one is persisteht enough to
' * Theme roughly sum up ,,the era’s theme: oul jhstitutions are accused of not being
. . A R _ suff1c1éntly accountable to the peopl® who suppert them and whose hves are”,
' e . - affectéd, sometpnea profoundly, g their actiong. Our educa“onal system has
) ' .. % ‘not escaped this deflire to demystify #nstitutions and regain control over them.
een e . It,.tgo, js being -asked to account for its ways, Although the pressure. for
(" "% e 7 accountakjlity has touched all of the smany functions of our séhools, it has
. .o t + - ‘y  (perhaps bechuse. of “the state the*economy) focused mainly on the
e, Are Schoals : tralhmg/&rtlfymg funotidns. The schools” are suspected of not producing a
Q} 8 ~ Accountable? ~ work fotce sufficiéntly cémpetent to'meet our compléx social and technologi- .-
. T ..., cal reeds. JThe burden of.proof that they are pt are not has shifted back and -
. .+ forth, but{T He proof itself has depended heavily on standardized test scores.
o / ' : } - With. more weight being #$laced on standardized test scores as indicators of

K} .0‘) * \ s
"/ ‘ Accauntability a L.

o« educatnonal quality, it was only natural that the tests themselves would come hl
) AR " under i increasing scrutiny,, Charges of misuse, bias against minority groups and .
*  Proliferation of cavalier treatment of test subjects have proliferated: as test use has prolifergted.
‘ Test Use Add the fact that testing is an enterpnse of sufficient magnitude to fall prey to
N - _ the national skepticism;-add the fact thaf tests have become an integrdl part of
. . the infrastyucture upon which the ideal of an American meritocracy rests; and
~ ey . " add the fact ‘thaj the ideal of a méritocracy itself is under attack — and it is not
¢ ‘ / , sitprising either that this jssue has surfaced again or phat it generates wgorot<s
' e . f'and confusing debate. L . - T N
. ) .
X Mesting and - This is\not the first tlme 'the testing community has been expmined, of ‘course.
- Education Both * " There 1s an extensnv«a critical. literature about testing that goes back.a half\
Under-Fire century. Many of the antagonists at the recent legistative hearings on this issue
have crossed swords for decades. Banesh Hoffman’s The Ryranny-of Testing, a
classic critique .of the industry, ‘was pu})llshed in MR6A the Russell Sage
oun lon studies of tests and their implications were conjucted In’the mid-
. . ~ sixties; jnd*“the Commission on Tests, convened by the Gollege Entrance
‘ ' Examination Board to study its activities, published its findings in the’early
- ' ' . seventies. Many other studies have been conducted during this decade,* and the
' National Academy of Science i§ currently investigating the issue. However, this.-.
is the first time a law such as New York’s \Admigsion Testing Law has actually o
beén enacted, and as the issue surfaces this time, it finds itself in the age o
sunshine laws and consumer protection leglslatlon It is an old issue’ in 4 new
. _ . _context. . : . . '
. - T \ ' -
A brief report such as this one could never d¢ justice to the inferesting history  »
of testing America or to the €omplex role that it has come to play in our
Conflicting Views lives. Howger, a short survey of conflicting views- about testing is necessary
of Testing " because they undergird arguments for and against testing legislation. Many
' pdople support or dislike the legislation solely on the strength of their feelings
about test companies and irrespective of any facts that might be introduced on
one side’bf the other.

. . . »
| ‘ _
‘ ¢ A. DEBATé ABOUT }ESTING COMPANIES AND THEIR INFLUENCE )
gritipisms.' ‘ e _(,r"\:s of Am#rican te%tmg agen( ies assert that they have enormous collectlv
. Tg’:";,%lﬁg;ﬁ'e power and influence. They claim that over 40 million,elementary an
B T T T et 4 N ’.\
P .. #*See VII: Bibliogaphy, page 54. \
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°secondary students take more than 200 million tests 'every year at a cost of C N
. more thana quartet of a billion dollars. Entrance’into higher educatlo’ adda

multitude, of occupations depends heavily, the critics maintain,/#pon st;andard ' e

ized test cores. In spite of their critical role in determining who gets ahgad in e

America, many of the- agencies are accountablep\:b virtually no’ one. They', ,‘i/No Accduntability e

I~

appear to theix critics to creaté their own lucrative markets and operate l?rgel
in secret, ignoring criticism and cpltnvatmg a coterie thsychometncians %nd
researchers who both sanction and further mystify their activities

2

L {

We’ allacate’ scarce-education and work «opportunitigs' with apti- ;1 5 _ _ ,
tude tests. Few people understand these tests. Test develppers - ’ ‘ - v
and users do not,,g'rovzde information neé¢ded for us to unde}- - ' ) ' '
Stand. Yet we do hot hold this industry accountgble for their

. secretive probing of our mznds Current testing practices are *

Jharmful to this country’s goals of equity and a competent woyk ‘ o -a’-
f_orce ‘ . N
. N : . Pa’ul Pottinger\, Dixector, B ‘ ’ % [
‘ A National Center for the '
) ‘Study of Professions - .
' . 1 . /
‘Testing agency sdpporters agree- that testing is important but argue that our gf.’t’.“‘?s. to -~
education system is so complex and variegated that testing’s influence is really rHolsms:
relatlvely minor. Compared to the amount of time students spend doing other ’ﬁgencies Have
things, their - involvement w1t1\1 standardized tests is almost negligibles) )

. inor Ihuence

compared to the billions of dollars spent upon education, the millions speft Bn » ' (

festing do not amount to very smuch. Like any other companies, the *esting ° ’

companies are subject in various ways to the regulation of 'the market, their

supporters argue. Test publishing i5 a competxtlve business in which fallure to o .
ccountability

be accquntable to customefs can spell economic faxlure v . Exists

The major admissions tests are developed and administered under policies
detérmined by associations of school and college people, independent client
groups and trustees. Testing is further regulated by professional standards, such
. as those published by the American Psychological Association. Tests are widely _ Profedsional
reviewed in journals and in Oscar Buro’s Mental Measurements Yearbook. Were Scrutiny

there valid professional criticism of particular ‘tests, they could not survive.

,Compames are also subject to court decisions, since any test can be legally «  Legal
challenged and many have been. Far fyom being secret, the companies dee  Responsibilities
themselves as remarkably open, for competitive businesses. They publish

numerous reports abpyt their tests, they sponsor considerable psychometric

research, they make past tests available, and they make every effort to tell test . .
takers and -users about the, limitations of standardized tests. Test agency N
supporters bsheve that‘critics have confused test security — a technical issue — ’
-with secrecy’ They agree that they-are mte}}t upon keeping tests secgre,'but{
they do not beliewe they are secretive. .

) a4 . . € k
One: whé) examines the arguments about test company power and lack of . Power o; Test
accountability will find the truth of the matter elusive. Power, amount of Companies a &

regulation and secrecy are all relative. Individually and collectively, test Relative Matter

companies clearly have power, but is it “too much” power? Clearly they are

subject to some ‘market, court and professiOnal accoyntabhility, but is that .
enough control over their activities? Clearly theS7 are neither entirely open nor -
entirely secret. There is too much room for interpretation of such, matters.
Commitment to one position or the other must ultimately rest upon beliefs or
attitudes that structure the “facts” to support a particular point of view,

. 3 \\ v




riticisms:
. Tests Do More Harm
“ Than Good

. Take Too Much
Time

. L[4 -a
" Tests are
Biased

\ ‘.
- Social
} Overreliance
_ on Tests

s
L

Tests Disguise

Lo - Economic
N Determinants

. of Success

ERNIC =

7’ N
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)mong those-things, beliefs abdht the power, secreey and ac'countabiiity of test
companies will depend upon beliefs about whether massive use of standardized
tests has had a positive or a negative effect upon American *ducation. .

L} L)

Many'proponents of‘testing legislation believe that, on the whole, widespread *

_use of standardized tests for admissions and general educational evaluation -

P;tig_ done more
that: might othdfr
taking and

m to éducation than good. They argue that.too much time
ise Be spent learning is spent pfeparing for, administering,
ing about standagdized tests. Too, general to apply to any

" particular curriculum, the tests either: deter teachers and students from thejr
- normal path or force them to alter their curriculum to match inappropriafe

.

test goals. ’ ) | o~  # o o

-

’ e

Critics of massiv:}testing also ,aréue that it is incompatible witH a pluralistic
society. NationaW¥ normed test§ designed to be used anywherqare likely to be
somewhat irrelevant to the lives and-concerns of variqus grou%s. Cultural bias
of one kind or another — niiddle class, urban, Eygl%: speaking, whatever —
cannot he éliminated. Consequently, critics charge/ many people are judged.by
standards they do not hold and many‘are tagged as “underachievers,” with
unfavorable consequences for their lives. Outside the world represented by
standardized tests, they remain outside thg educationél escalator that leads

others to college ahd ti"ng good life,. . ,
In further support of rt:h'e‘ir belief that the conse s of massive testing-are
more nggative than positive, some critics argue that the p t overreliance on

had before they came into widespread use. Ability grouping on.the
scores tends to separate low performers from high performers. Not
this practice unfairly stigmatize individuals, it impedes acculturaijon by
.keeping social classes separated. Some critics fear that an overreliance up n*test
scores for selection to college may lead to a unifor® student population and a
less diverse social talent pool than America needs for healthy social growth.

Finally, some critics of widespread testing point out that it fosters the cruel
illusion that people get ahead in America by performing well on achievement.
and ability tests. There Is considerable evidence that getting ahead in America -
has less to do with academic success than it does with motivation, personality
and advantages or disadvantages conferred by the social class into which one is
born. These critics argue that the “meritocracy” based upon testing serves only
to mask the fact that our economic system gcreates inequities no amount of
schooling can erase. .

i
—

To believe tha£ Iegisla{ion requiring the dissemination of all
manner, of information about tests will in any way remediate
basic sociétal illy some of which have been scores of years in .-
’ the making, is (& engage in the most fanciful and wishfil think- }~
/ ing. - _ y h
»

: - Philip R. Rgver and

. . Richard L. lFx&rguson,

American College Testing Program '
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Arguments fo‘;' the positive influence of testing upon education beg?n witH*the Reply to
observation that this is, in fact, a competitive sdciety and people will make g;’;‘r:zi::zwe d
judgments with "or without standardized” tests. The judgments théy make> Tests Better
w1th9ut the testing- supporters argue, are likely to be “subjective,” E ﬂsgmizlgective

introducing t e kinds of bias and digcrimination. that «tests have largely -
ellmmated Eveq if 1mperfect standardlzed tests are hetder than “sub]ectde” "
measures " 3. . .2 v

¢ . s ) )
Tegtmg supporters point out that testing grew in response to publi¢c and Growth of Testing
institutional demarids. Educators asked for it; it was not imposed upon them. Due to Demand
The’ test companies have performed numerou§ services for the society at its
request, enabling millions of people to compete fairly for scholarships,
finiversity admissions, promotions, jobs, high school or college creyit and a host
‘of other social - rewards. Although it 1sésue that some people missput on these
rewards, it i$ equally true that others feap successes they might nogbtherwise .
have Had gpportunities to achieve. "o

N ’

< o L .
Testing supporters do not believe that standardized tests play a majo> role in Tests Don’t Affect
curriculum change. Although some teachers may, indeed; try to teach to some ﬁ‘(‘i’l‘)’:’c_‘gl‘;'" )
8 -

tests, they cannot teach to genéral.ability tests éuch as the SAT. So many
factors weigh in decisions abgut what to teach — state, dlstnct and building
guidelines, textbooks faculty pressures,” and training, tp name a few — that
tests «constitute only a minjmal influence. In addition, test publishers always
warn against overreljance upon the tests in the handbooks ‘they send to users.
.There are three responses to the charge that standardized tests ignore America’s ¢

pluralism. “The fjrst is to assert that although there are indeed differences "508‘8 Address
among Amerlcarfs there are also commonalities. Educational goals are remark- srommonalities.

ably similar from school, to school, so it is possible to construct tests that touch Test Makers Work
everyone’s experience without insisting that all people are identical. The second to Minimize Bias
respons?,is to acknowledge the difficulty of the task and the need for pluralism o

"in test €onstruction and review. The testing community believes it has been "

J{rying for many years to reduce chauvinism and cultural biases in its tests by '

- involving people from all walks of life in the development of tests. The third \

response is to ask for empirical evidence of bias and present arguments that
tests are not, in fact, biased. This is the approagh.taken recently by Arthur
Jensen, in Bias in Mental Testing. Since the problem of measurement bias and
error M. Central to the psychometric discipline upon which testing rests, the.
testers argue that they could never ignore it, eveni\f they wanted to. '

{\

Supporters of testing answer charges that overreliance upon testing can‘be1 Danger of
socially destructive by agreeing that it is probably so. They note the dangers of Querreliance
overreliance upon. anything, and spend -much of their time explaining the
.limitations of tests to their consumers. If individuals or the society- itself
misunderstand and misuse tests to unfairly y group children or weaken the social ’

talent pool or whitewash deeper social problemsv therq is little the test U
companies can do about it. They have tried to inforrh the public but the public, ¥
must be responsible if it does not liften. The quesfion of misuse will be .

expamined later, after the arguments about the quality of standardized tests ‘ ¥ ‘
have been considered. ~

. F ‘
[

B. DEBATE ABOUT THE QUALITY OF STANDARDIZED TESTS' ‘ ‘ \ .

Beliefs about the impact of standardized testing companies upon education are Debate on Test

inseparable from beliefs about the nature of standardized tests themselves. If Quality and Nature: -

there were a consensus about the nature and quality of the tests, the debate

(- + 5 ‘v




1

No Consensus
Apparent

-

»
Theqre tical/Practical

Criticisms (
A

\

Philosophical
Clash -

Other Criticisms

1Q and
Standardized
Tests,

" about widespread use of them wp% d be easier to resolve. But- there is-no s,(xch .

. Much of the cntfcism of te

"human behaviot upon which modern testing rests and testil

1here because they have ejther been brought up in testimorty or

cohsensus and never has been, -outBlde or inside the testing comm

compames and the momentum for Je

ity.
tion

introduce information about all tests Y

Several theoretical an/\practlcal criticisms of standardlzed tests
e implicit in/
the legislation. The theoretical criticisms include questions abou the model ot .
's status as a
science. The practical criticisms include techmcal questions abgut the objectiv-
ity of tests, the procedures employed in validating them/and the formal
characteristics of tests. The following brief discussion of thes¢ issues will not do
justice to their complexity and sophistication. It is intended onlyMo further
establish. a relatlonshlp between the. immediate issue of testing legislation and - -
other deeper educational and social rifts,

- .
Hispanic communities have long been victimized, we believe,
above and beyond any other identifiable population, by certain
kinds of tests, including thg principal standardized assessrnent
mst;uments such a8 the ST, GRE, LSAT, MCAT and others,
because of the well-recognized lingliistic and cultural biases
agginst Hispanic Americans that fhose tests have built into
them. The testing services have not done enough to' counteror®
control for these non—p&lidatingtduon-predict;ve; distortions of

- the test scores when applied te Hispanic American populations,
and we believe that the proposed H.R. 4949 a8 well as at least
one additional feature in H. R. 3364 represent a first and long-
needed step in improving the situation of our community.

. cﬁ Gary D. Keller,
. - ) ' Hispanic Higher
.o : Education Coalition

° -

1

At the highest level of abstraﬁtvion, the detl)ate about testihg rs another
manifestation of the as yet unresolved 17th century debate between rationalists |
and empiricists about the nature of the humgan mind. Some might even argue
that the Platonists and Aristotelians are ongé again’doing battle. One does not
need to be a philogopher to know that there are many ways of looking at life
and some of them always seem to be in conflict, In this case, the.very fact that*
testing arose out of one perspectlve about human behavior guarantee that .’
people with a different perspective will not accept some or all of: its premis It
is safe to say that some of the antitesting emotion in the air is antibehaviorlsm
or antiempiricism or antipositivism; it'is a philosophical antagonlsm unlikely to
be resolved by any amount of data.

Anoth'er contributor to the antitesting point of view is the historical and -
theoretical association of standaydized tests with 1Q tests, to which they bear a
family resemblance. Critics believe that 1Q test research is weak, that the
developers of the tésts, made simplistic assumptions abouf, human intelligence
and that IQ scores have been widely misused. The images of 1Q tests and the
aptitude tests that resemble them are not helped by the absence of a scientific
consensus about the nature of mtelllgence ability or human learning. Critics of

' I g -
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tests pqint to this generak theoretical weakness, and overreliance upon a véry
limited psychology as evidence that standardized tests rest upon a shaky
foundation. A ) ( . ; .

—ir”

~

Since the ‘machine-scored multiple-choice-tests at issue in tésting legislatiotvare . Tests Not That
often called * objectlve %sts in contrast, to “subjective’” jmeasures, it is Objective
important to note’that. many critics of standardized-tests do nét consider them
objective in any commonly understood sense. In fact, critics resent the Tact _

' that tests are described with.such loaded words as ‘‘objective,” “reliable” and L
“valid,” charging that the public understands such words in one way, ‘while ¢
testers are using them m,anothler way. Any ability or achievement test is the

.+ result of numerous })uglan judgments- about the theory behind a test, the
. content ‘parameters, what is important within those parameters, how many y
questions should be agked to éstablish knowlgdge of a concept or process, what
~ theMlirections should \say, ‘what constitutes a godd question, what constitutes a’
right or wrong answer and dozens of other things. Tlte only aspeet of a test that ©
might be termed objective i the scoring, which is dgone by a machine instead bf
a human being. But machines are not really objective; they simply count
blackeped ovals, a very specialized sort of task they will carry out however-
absurd the test they' are sgorlng Critics of the tests argue that it is mlsleadmg to
1mply that without these “objective’ tests we are left with the opposite,
“subjectivity.” In fact, the opposmon should only € between “machine-
scored” and “human-scored,” a very diffefent matter. Nor should the word . ,
' N« “subjective” be used dlsparagmgly, since ‘grade point average, ‘an accumulation X . |
of subjective judgments, is superior to test scorés as a predictor of success in )
~ college and since subjectwe judgments form the basis for our legal and political
systems, not to mention a host of other essential human activities. The framing
. *of the debate in s1mpllstlc ‘objective’ /*“‘subjective’ terms is disingenuous and . :
| unfair to both sides. 'S o

¢

If proposed legislation is passed, it would certainly destroy the ' S ’
t important elements and direction the New Medical College Ad-
missions Test has taken; it would undermine the confidence the
Admissions Committee members place in it as a tool for admis-
sion, and it would certainly make the admissions ‘process more”
subjective. Furthermore, this requirement éould potentially lead
to the development of local tests which would increase the
\ . burden on candidates with limited resources and there would be !

. ‘1 noassurance of the same standard qualtty “L ' i

o . D.K. Clawson:Dean: f
College of Medicine, ,
University of Kentucky

Because the creation of aptitude and achnevefn%nt tests invg)ves.a gr‘eat many : ' ®
human judgments, it is not surprising to discover that virtually any test will Faulty Test
contain items with which someone can(fmd fault. Critics of the tests delight in Questions
ridiculing the inept, absurd or wrong-headed items that sometimes turn up. '
How scientificggan the process be, they ask, ¥ — in spite of° numerous review
committees and diligent quality control — tHe tests still regulaxly include these
rmgers”" This, questian” evokes a common t&chnical criticism of machine-
scored, multiple-choice tests: namely, that they have too little “validity,” even
according to the standards developed by the psychometric community itself. .
The . Standards, for Educational and Psychological Tests, published by the ) . *
l' . American Psychological Assocmtlomand eften mentioned both in legislation Validation g
‘ and in testimony, require at least one ofﬂhree types of validation for every- Requirements .
[ ,\b\ ) .
_ - . €. .




) Inadequate
s . Validity B‘tu{tes

N
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Questioning
Validity Studies

More Criticism:

-

e o e

" commercially published test, depending on its intended use: (I) predictive
validation (is there evidence that predictions made on the basis of the test score
will hold up, according’ to other measures of aptitude or achievement?); (2)
content validation (how thoroughly does the test sample the class of situations

- or sub]ect matter about.which conclusions are to be drawn?); or (3) construct

. validation (what theories will account for performance.on the test and explain
the meaning of high or low performance?). If a test has been-designed to -
predict success in college, the test developer should condyct studies Jhat
establish clearly the extent to which it does so and with what margin of error. .
If a test is designed {o permit generalizations about one’s level of reading
comprehension, the test developer should produce some definition of compre-
hension, evidence that ‘the items address.the concept and evidence that students

0 do poorly on the test cannot comprehend reading materlals

B

Although all test publjshers con uct vahdlty studies, Cl'lthS of the tests charge
that the studies are either poorJy done or done with such a:narrow focus that
validity' has not been assessed fer the majority of uses tb Whlcl} a test will be
put in the real world. For instance, ap aptitude test may well predict first year
su¢cess at a certain type of university but not-predict success beygnd the first

r orat another type of school or for another curriculum or for a different

' opulatlor\ﬁof candidates. Content 'validasion is very difficult to establish. A

“"subject area is so complex apd the constraints for a given test so llmltmg (e.g.,
it must be short, it'must be.machine_ scorable, there must be right and wrong

-\ -answers, etc.) that every test is severely reductive. No test can hope ‘to address
more than a 'fraction of the assessable content,-yet that ‘fraction must -

’ adequately represent the entire area. Building a chain of inferences from such a

% . marrow field to conclusions about the test taker’s grasp of an entire ‘s\lbject area
’ “or the test taker’s general “aptitude’ is not easy.
' | ) S 4 A .
' «In short, validity studies are difficult to do and almost impossible to 5 to
everyone’s satisfaction. Critics of a test can question its ‘‘face” dity

(whether it appears to a reasonable person that the items measure what they

.purport to measure) without conducting any kind of study; they can questlon _
the predictive validity of the test in different situations; the comprehensiveness
of the content and the relationship of items to the subject matter; and the
entire theoretical framework upon which the test is based. The room for
reasbnable dlsagré'ément about each kind of validity allows for disputes of a
magnitude that one rarely finds in the hard sciences. We should not be
surpfised, then to find critics faulting the test companies for pot living up to
thelr standards when those standards themselves are so d!‘ffmuﬁo achieve.

AN ) J

The legislation before thzs committee (prtncz[fall'y Sectzons 3
and 5 of HR 4949 and tona ¢Btain degree section 6 of HR
4 “cqlls for all mformd!zon} to be-a matter of public record
ther than zch a fest producer chooses tp make avail-
Publza coodRtability in, the large$? sense is what thz legis-

' lan n dehzan Gwen the yole that tests play in Amerzc n life,-
. suc@ demand.

‘not unrbdsonable

;
' . ' Bf/ ‘. 7/ "Vito errone, T
LI S Umversx,ty of Nort Dakota )

.

Besides "attacking" the:\ the behind standardized te'sts, the l;u-lqje/ctivity in ¢heir
development, thei vallth?y and the meansesed to establish validity, critics also
attack the very 7orm fof  the test. Some pomt out thdt the n‘edlum of

¥
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standardlzed testmg is also+a message about life. The vanous messa.ges students .Multiplé-Choice
receivé from standardized, multlple-chowe tests according’ to critics, include: gz;‘:ﬁg:"”ey-
\ , ‘ . " Messages
1. We should always follow ditectidns. O A - .
2. There are right and wrong answers to everything. IR ' . \
.3 Guessing is bad. r . '
4. Facts are imiportant in and of themselves. : r

5. Attitudes, creativity, imagination and feellngs are not 1mportant

6. Intellectual ability is the most important of human attributes.

7. Fast work is better than slow work. ' ’ .

8. Blackening ovals is more educational than writing / -

’

L LW

-Some critics- have argued that tl;ese formal characterlspcs dlscourage deep . Real Thinking ‘
thinking or reasonlng (Some would say they pendlize deep thinking), undermine ; Discouraged L
. the value of writing and epcourage % - pass1v1ty that renders real learning :
* " impossible. Educators who believe that the form of an evaluation should be . ‘
compatible with the nature of the thlng being evaluated (i.e., learning) find - R :
greatest fault with the tests on these grounds, ‘ . v v

A final uﬁportant criticism of stan(ﬁrdlzed tests is ope v01ced within the testing * Misuse of Tests
community as.often as it is voiced" outs1de they are widely misused. Some

teachers mistakenly tezﬂ:h to them, some teachers draw unwarrantedeconclu-

sions abouf students’ intelligence on the basis of test scores, and soma schools A
use them fo screen niiMorities out, of college-bound classes. Some adrdinistrators
use them to evajuate teachers, some administrators use them as the sole . ~
indicator of the s¢hoal’s quality, and some school boards and legislators draw
. unwarranted -conclusions about schools on the basis of test scores. Finally, . _

governmentprogra &e them for impact evaluation and allocation of funds, .

and media overestimate their importance and overdramatize them. ,

of the tests 4nd the caution.with which interpretations,ef scores must be made. « . o
- *But the f ics hssert that in this respect they reserglgle the gun lobby, which ' ’

steadfastly 1ns1y is nothing wrong with guns per se — it is gun users we o ‘ : \
should worry a out. he comparison of tests ta guns is unfair, but the point is ' I
important: there is a national disposition, critics argue, to accord numbers and
“things scientific™ an.unquestioned respect, if not a primitive sort of worship.
With gullibility so universal, the test publishers’ efforts to discourage misuse Some Misuse
would be doomed, ever if they tried as hard as they could. Critics eontend, of - Inevitable
course, that they are/not trying: as hard as they could. No one expects a
competitive business advertise its weaknesses; rather, we expect them o be ‘
proud of their produ¢ts and stress their virtues. Although it is true thata part
of any test publisher’s time is spent warning people about tests, a much’ Lar
part i§ devoted to cultivating the sort of scientific image necessary to c
confidence in the tests and increase sales. And it his reasor’ that y: -
people advocate testing legislation. They believe. that the test companies are by
_their very nature, incapable of deallng with misuse, even though they may ‘
sincerely desire to doso. « . ~

\ ~ . '

What can one say when someone suggests that your theoretical base is. weak, = Rebuttal of /
your tests can seldom fully meet. even your own standards for validity, your Criticisms:
instruments convey JInsidious messages about life, your product is too liable to
be mlsused and there is little you can do about any of it?

The test co%)a‘nies assert that lt@iey diligently warn users about the limitations

-

*To begin w"ith you mdke the pqint we began this discussion with: There are dif- Different Frames
ferent frarhes of reference involved and matters do not appear so grave if one sees of Reference

them from within the perspectlve of the empirical tradition of psychometric
]

o

A
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. S0 nh BN ‘ research and theory Furthermore, many of the charges leveled against testing '
S S%ax . can be fairly leveled against the educational and -social’ systems whose
. ' RPN S .
! . . " " needs, prejudices and failures the tests mmbly mirror. Théybette E the tests serve

sociéty’s needs, the more vulnerable they ‘ire to attacks that should rightly be .
< directed at that society.. -

-

7 The test messengers, like thermometers, are telling us that we
have a worsening illness. Rather than seeking a cure for the
disease, those for whom the test results are most threatening
. . would ask you to restrict, and preferably destroy the use of
r thermomeéters. Like Persian kings, they would slay the mes-
‘ sengers who bring them bad tidings.

R : e Frank W. Erwin, American Soc1ety«'
. . S K ) - ’ ‘for Personnel dminidtration

.
. &
~ T

‘ There have always been problems with th)e theory and application of IQ tes\ﬁs .

v ¢ -~ but there have been problems with any number of things in young sciences like -
, psychology and sociology, a8 well.y No one will escape t'hém “The important
Test Theory No ' point is tha professmnals in the field are conscientious about testing their,
gjgc’f:{i;’;‘l’" ' _ theories, coMucting resedrch and improving both the theoretical and factual
Theory - " base of their discipline. If one wants to argue that testing should cease untﬂ we
have adequate theories about intelligence, ability or learning, one might ds well

argue to cease eddicating entirely, for education, too, lacks sufficient theory. o

-

Testing’s career is no more checkered “than educafion’s (or business’ or

palitics’), supporters of the tests argue. There is probably not a single school
,  age or older American who could not .cite at least one instance of unfair
. . treatment by a teacher or a school system. Testing supporters argue that the '
;Zfr'"‘:ﬁ dH"”PS arbitrariness with which students are treated and grades are assigned is a scandal
Accurate . that has had worse impact upon individual lives than anything connected with
Evaluation : standardized tests. Feeling - that they have created a great many helpful

instruments that.have contributed to fairness and accuracy of evaluation, they
. resent being on the defensive. Testing, an effort to bring greater precision and
objettivity to human Judgments needs no apology. _ \
Defense of ‘- :_Test makers dé not see their use of the words objective, reliable, valid or
Testing Terins bjective as deceptive. The precise meanings they give the words reliable and
<+ valid are spelled out in hundreds of publications; their'use of objective both fits
" within a scientific deflmtlon (if the results are replicable by someone else, they
are objective) and common parlance. They use subjective much like all of ud
L R _do, they believe, to simply class judgments made by 1nd1Muals
. . T
Test Development . . Test rakers have never claimed that the test de’velopment process was
Ulilizes Broad " objective. Rather, they stress the fact that the process ®f developing tests
Consensus . . ey . - :

o involves bringing many individual judgments together to create a consensus,
thus lessening the potential effects of any individual misjudgment. They try to
marshall the best judgments available about a test’s subject matter; they use .
educators to design and réview tests and items; they diligently field test their
materlals and scrutinize them for a variety of problems. They always hope that

S . a test reflects the best professional opinion available, but they know that .
o / v. ‘ dissent is always possible. If a test reflects one profess1onal point of view and
other- professionals with different points of view challenge. }ts ¢ontent or
construct validity, the fault lies not with the test but with the profession. If
professionals in the learnihg areas are divided, there will always be some who
) can question a test’s validity; that is just’ sojmething test makers must live with.

. . -
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. Testimg supporters believe that much of the criticism almed at standardized
fests is based upon misunderstandmgb of the purposes for which most of the
tests are designed. JFor instance, ’critics who. ‘charges that machme-scored
achievement tests do not provide substantive diagnostic 1nformation are missing
the essential point that most ‘such fests (excluding explicitly diagnostic and
certain- criterion-referenced tests) are not designed primarily to provide that
information. The tests are inappropxiate subjects for classroom study because
they are not designed for that either. Aptitude tests for admissions purposes are
designed to discriminate amang individuals in guch a way that the' people who
perform best ,are most likely to succeed in their first yéar of college. A good
item is one that will spread scores out, whether or not. it is “relevant” to the
students’ curriculum ar experienge. Thg tests’ ma]or}function is not to instruct

assess high-level cognitive skills, imagi ation, attitudes, compassion or sense\o
. humot. — teachers can do these things better than, mag 1ine-scored tests. Th
standardized, norm-referenéed test’s major fungtion i€simply to rank-order the
test takers. People who want to make sorting decisions about large groups of
students — administrators, admissions officers,* unselors — want this
information. The test publishers believe that their tests\garry out that limited,
but important, function very well..They hope that Gther people take care of
creatmty, compassion and the other important human qualities that do not

*or diagnose, not to. encourage creativity, not to promote-individualism, n%s'
f

. readlly lend themselves to standardization and a machine-scorable format.

-

Th1s point is worth stressing because it underscores an important difference in
- perception between the test makers and their critics. Test makers believe they
xe performing a particular educational service.to a particular clientele and that
ey are doing this very wel}. y Th argue' that, for making gross judgments
about large grotips of people, their tésts wdrk Students who"score 800 on the
SAT will do well at Harvard apd students” who' scoter 304 wifl nof. The
difference -between students who score 550 and 575 is more prqble tie, sd\
test makkrs believe people who make decisions should requlre more .informa-
tion, and, 1nd1v1dual test takenp“\should have means ot‘redress in the event that
their scores are misused. v .. / .
Test makers agree with their cr1t1cs that wvalidation — particularly. constru&
validation — i§ difficult, and inte, pretatlon f correlations iy getricky business.
But to say this is y to say thatideal are seldom achievable. As long as

testing has critics and remains a competltlve business, teésting agenc1es will be -
motivated to improve their methodology The * l)est JWay o discourage

improvements, they feel,. would be to-regulate testing in a way that removes
any competitive-advantage 4 new technique might bring. Some fest supparter
see the proposed legis £1é as jus’ such a dampening influgnce upon thei
motivation to make bet '

sts.
. s i : * > ‘\
As for criticisms of the implicit messages in standardized:tests, the fest makeékrs

do not agree that the messages are ‘there. They fee that students are much’
more likely to. receive insidious messages from the schools than from the tests,
which or% reflect other people’s values. If our educational system itse]f
teaches children to follow directjond, believe every question has a right or
wrong answer, ‘believe guessing is bad, facts are important in themselves, fast

work is better than slow and intellectual ability is the most important of -

human -gkills, then cr1t1cs should put the blame where it belongs\— on the
system not the tests. "

.

- Finally, as mentioned earljer, the test makers feel that .charges of misuse-are

largely unsupported, but that they are as concerned about misuse of their tests

when it does occur as anyone else. Although they believe legislative hearings
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have helped educate ‘the public about the limijtations of tests, they most
strongly  disagree. with those who say t#ting éeglslation is the only answer to

‘the problem. Suggestions for nonlegislative i

ovements will be remwed later
in this report o

P

. Students clearly want f#edback on these xams which influence
the course of career and life. The Conif:ss should act to equal-
¢ * ize currently avatIabIe advantages in commercial “cram’ courses . |
by providing pctual test reh)onses and corrections directly to
students. The public fieeds more data and better means of scrig. .

tlmzmg the test maustry - : BN
/L po - . " David Gastfriend,
f /‘\,\ - " National Coordinator;
Y Committee on Medical Evaluation,

_ Ameriean Medical Student Assocmtlon
) - ) . )

z b

C. PATTERNS IN THE DEBATE - L N

Y X ‘ b‘ : .
The brief review of arguments about testing that have been raised in legislative

hearings is unfair to the sophistication df many of them. But the review-should
serve to dramatlze the fact that the depate includes many issues that do not

directly pertain to the leglslatlon‘Before the leglslatlon s reviewed 1n‘&eﬁ11 it

Joight be -useful to separate immediate, relevant points from points that,
however important in thelr own sphere do not bear directly on the questlon at
hand.

L4
L]

The first obsegvation we can make is that much of the testimony for and

against legislation lumps all tests together and either condemns or praises the
lot; However, all the lggislation except the Gibbons Bill (H.R. 3954) and the
New Jersey' bill addresses only tests given .to substantial numbers of people
- seeking admission to higher education institutions. These are only a few of the

hundreds of. tests administered in America, and the population involved, -

though sizable, is only a fraction of all the students in our ools. Many
arguments for leglslatlorr are based upon the characteristiss, useﬁd effects of
tests not at issue in any existing legislation. This is partly because it is difficult
to draw clear lines.between the ability tests in questian, which assess general
aptitudes ‘developed over mgahy years, and achievement te s, which focus more

- upon recently wucquired nowletige but, obviously test aptitude as well. It is

partly because some ‘people think about tests only in terms of selection or
allocation and others-think it terms of diagnosis or counsellng And it is partly

bedause some people feel they must attack or defend all tgsting. But it might be .

more productive to 131t debate to only those tests and students at issue. When
one does that, the

‘6

courses of actlon become clearer . 7

A related. observation about the debagte is that each side tends to focus upon a
different aspect of the education rprise. Education is & complex hidtarchy
that, ‘begins with the individual student and his or- ‘her teacher and moves.up to
the classroom, the building, the statd; the region and the federal government.

‘There are different information needs at each levi&or diff rent actors — ‘
* principals, curriculum designers, superintendents, sc

tion department personnel, federal program admlnlstratqrs or even federal

- cou{t judges. Obv1ously, some people in some parts of the erfterpnse need klnds -

‘19 . | | R ,

I boards, state' educa--

sendjal- issues become easier to dlscern and altematlve )

J

*

N
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of information that other pebple de not need At alk The¢ individual"teacher

_knows the most .about 'the' individual childt he or she does not need
dardized tests to identify the good and the bdd students. But school

tion‘,Ahtitestiﬁ people tend” to focus more upon the individual

teacher and student and their information needs than upon people elsewhete j
the system who l}ave different or more abstract needs. Pro-testing peopld tend
,. to see themselves as servants of those people in the enterpri$e. who need
: somewhat abstract, relgtively. crude but useful information for .administrative
v  decisions. Antitesting people- argue that tests are bad for educatioh and
. © pro-testing people argue that they are useful to education; neither geans the
- same thing by the word “education.” This failure to see American educatign as
a multidimensional, hierarchical, sociopolitical enterprise dooms debates such

_ as this one to eternal irresolution. ©oe .
_ Another difference in focus ghat@uses the arguments to miss each-other is a
. natural* consequence of the fact that~gome people do well on tests and others
., T do not.' Many antitesting people tend to be more interested in those who do
poorly, while many pro-testing people tend to focus more upon those who do
‘ ‘ well. One side talks about opportunities denied, the other about opportixnitjes
’ _afforded By tests. For every example antitesters produce of someone
overlooked because of low scores, pro-testers produce someone who would
) have' been overlooked if it were not for h/is or her high score.

This chapter began with the observation that schools serve\ many important
functions; education is only one of them.and certification is only one of many
aspects of education. Many antitesting PEople value other school functions
more than certification and find society’s exaggerated-concern for certification
repugnant. Pro-testing people may\iso value other aspects of education, but
. “find certification a compelling social need. The question of whether testing
plays~too great or too little a role in education cannot be answered without
. agreement about the importance of. certification to the society at large. When
one pushes the opponents in this debate to consider this larger question, one
finds that they are likely to hawe quite different notions about how society

ought to, operate. Opinions about testing seem tp be tied tg opiffions about .
ineYyuality’dn American culture — where it comes from and how it'can be best_

o dealt with. Resolution again seems quite unlikely. :

. - . +—
It is gererally acknowledged that the disclosure would necessi-
tate the development of more test questions and mbrg test
_ forms. than are currently needed; it would be impossible to
. reuse questions that have been shown to be useful and valid. It
;- would be unwise to legislate a change of this magnitude without |.
o adeqliate assurance.that the quality of information gained from |
admissions _tests will not thereby be compromised, without a
clear indication of the number and identity Jf the students who
might benefit from such changes, and without a comprehensive
estimate of the qsséciated costs.

' ) Richard Berendzen,
University)Provjst and President-Eléct,
- o . ‘ , . The American University

o

¢

This hyief despription of the background issues has emphasized the extent to
which* the arguments rest upon larger sets of values and different angles of

*
.
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boaYds, taxpayers, state-education department peopIe or university adrriiss;ions "
officers do not know what the teacher knows and need a quite differerit kind,

(4) Fécus on Who
Does Well and .
Who Does Not . -

(5) Debate Over
Functions of the
Schools-



vision. It would be unfair, howeve/r, to leave the reader with the impiréssion that
) the debate about the role and power of testmg in America ard the. general
| : ’ quality of standardized, machine-scorable-tests is irresolvable. Resolution is -
' _ certainly possible for each individual. It only becomes difficult at the policys ‘¢
' level because there are several competing public perceptions and interests at '
\ T | stake. Even at this level, however, there are ways of sorting through thén to
o S . narrow the field of inquiry to one more congenial to declsion making. Some of *
. . those strategies and avenuges for further study will be discussed in Chapter VI
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Proponents of the testing legislation assume that because so- many people take.
+ admissions fests and because the tests critically mfluence lifelong opportunities,
.this is a matter of such overriding public interest that leglslatlve action is.
‘ "= appropriate. After-all, they hgve argued, we have laws concerning ““truth” in
most other areas and there is ample precedent for regulating publio utilities or-

industries that - like, this one — are virtual public utilities.,

-/

representatlves of the testing companies do not accept these premises. Testing
legislation, they’ feel, should only bé&’considered when a critical problem has
been estdblished and all other remedial measures Have failed. They do not see
‘that any such problem has been establised by advocates of legislation, either
ptior to the New York law or in subsequent heéarings on the federal bills.
Pointing t
‘two-year schools that do not require standardized éntrance examinations and
that, of all students going into undergraduate higher education, 90 percent are
admitted to their first choice 1nst1tutlons ‘they doubt whether there is a real
need for leglslatlon espec1ally at the federal lgvel Many people in the testing
community agree with the spirit of the demands for more information for tast

takers, but feel that the agencies can meet them without legal coercion; laws,

correct abuses and

M

especially if hastily endcted, would probably do %
. t . -‘

The appendixes contain copies of the New York and California laws, as well as

the Gibbons and Weiss bills. Tables 1-3, at the end of this chapter, summarize

the major aspects of each, as well as bllls that have dppeared in other states

Followmg are some general observations about the bills,and laws.

L]
-

State Level B : . ‘ . v : |

*Only California and New York have enacted laws. In other states, some

proposed laws have dMittee some have béen defeated and some are

still pending. It is difffCult- to kédep current on these bills, so interested readers -

should contact state leglslatures to get the most accurate mformatlon ‘abotit
therr status. - '
. -~

-States usually propose to entrust enforeement to the -agency responsible for
,postsecondary education. Suggested so far are the New York, Florida, New
“«Jqrsey and Pénnsylvania Departments of Education; the Colorado Commission
l Higher Education; the Maryland Board for Higher Education; the Ohio

ard— Of - Regents; thé Coordinating Board, Texas College and University

" System; and the Califo nia Postsecondary Education Commission. The fact that

" Yhe
resgz

. ¢dmpanijes believe they atre

P agencies are somewhat diffefent in Sharacter and breadth of
ilities suggests a’potentfal for state to state miscommunication-and

’

confisiom if more laws are enacted.
"Most bills call for filing of agl repor#s, studaes or evaluatlons done in connectlon
with the tests. There is disagreement about (4) who owns these reports (the test
property of individual institutions) and (b)
whether this requirement infringes upon academic freedom to do research and

A. / 16 .
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it, is 1mportant to note -that .

me evidence that more than half of America’s students apply to °
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Legislation:

<

The Weiss Bill

The Gibhons Bill

-~

e

select candidates. See Chapter 1V for more about this. Unlike any of the others,

e ,_w _the New. .Jersey. bill applies to virtually all standardized testing, including --

achievement tests and competency fests ss‘ch as the Minimuni Basw Skills Test
and thé New Jersey Collegiate Basic Skills-Test. * |

-

Faderal Level — H.R. 4949 (We/ss)

In the proposed 1eglslat10n tile U S Commissioner of Education is charged not
only with housmg the statistical and financial datﬁ _but with “reporting”
Congress about such matters as the telation of test scores to background
characteristics and the,success’of test preparation coui'ses Some critics of the
bill see potential here for the establiggment of an unnecessary bureaucracy and
are concerned about the nature of ﬁhls reporting. ° -

The Weiss bill requires test companies to tell test takers about thé extent to,

.which a test preparation course will improve their scores on partlcular tests.
‘There is considerable” controversy about (a) whether “cram courses’ could ever
be uniformly characterized in any y useful to seériqus researchers; (b)
whether any such courses really impro’scores (c) whether, if any do, they do

into this area at all. The bill would also exclude all admission  tests given to
fewer than 5,000 students per year

o for all tests or just some tests; (d) whether it would be wort%w\hil}eienter ‘

2

~H R. 3564 (Gibbons) . *

— ¢
4

occupational or whatever — written or oral: Thus, it goes far beyond any other

proposed or énacted legislation, reaching into all 1evels of educational and
employment testing, including civjl service examination. Offsettihg its ‘ambi-
tious range is thefact that It does not require anybdne to file anything with a
federal agency and it does not call for full disclosure. Consequently, it gets
scant attention compared to the Weiss bill. . - %

The bill requires test nubhshers to divylge the ‘“‘cutoff” scores required for
higher educatiem institutions. Test companies find this quite beyond their -

respapsibility, since they do not even recommend cutoff scores and have no
control over people who use them. \ ! ¢

. -

Section' 6C appears to rule out all norming, a curious provision given that some |, °

of its other requirements cannot be met without porming.

e

This proposed.bill applies to all standardized tests — aptitude, achievement,




) ' Table 1 ’
- ) \
. . STATE TESTING LEGISIATION, ENACTED >
. _
. . ;,
. . o -
TESTS TO WHICH LEGISLA- , . o
TION SPECIFICALLY TESTS WHICH LEGISIATION MUST\DISCLOSE TO MUST DISCLOSE TO NOTES, SPECIAL
LAW APPLIES SPECIFICALLY EXCLUDES STATE\AGENCY TEST-TAKERS PROVISIONS . STATUS
a4 . . 3 . .
New York Any standardized test Civil service exams or Test agency must file Must send to test-taker Full disclosure law 1-1-80,
(S 5200-A used for postsecon- tests used for any with Commlssioner: upon request: effective
A 7668-A dary or professional . other purpose; ) ) Agency must also make date
Cal. No. school admissions se- |, Advanced Test of . Pertinent background Test questions and public any reports
1215) lectlion Graduate Record reports answers and angwer » prepared for indi-
Examination; College - sheet vidua) institutions
Board Achievement Tests . . )
% - Test items used for )
- ‘ . Pertinent reports, . Raw score - field trials or com-
including explana- parability over time  °
{ tion of score scale, Information test agency may be withheld
standard error and must provide test-taker
available correla- at registration: Scores cannot be
.. tions between scores sent to institu-
.and grades, cqurse . Purposes of tesf tions without
work and parental specific consent
education .+ Intended uses of test-taker
. . Test questions and . Subject matter, know- : ' ,
“ : . answers used for raw ledge and skills )
i score rbeing measured
» . Rules for transfer- . Explanation of score
. ring raw scores to scale, standard error ~
i . final score ,
/ . Available corréla- (
' ‘ tions.between test |
. ’ scores and grade ' - ; - )
» ! . . ' 1 N
. How scores will be )
réported
b
. .-¥ho owns the scores; .
s a N how they will be =~ . A
. ° treated .
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California -
(S.B. 2005)

r~
e,

-

TESTS TO WHICH LEGISLA-
TION SPECIFICALLY
APPLIES

m“gtamiardized test
used for postsecon-
dary .admissions se-
lection given to more
than 3000 students/
year,

TESTS WHICH LEGISIATION MUST DISCLOSE TO
SPECIFICALLY EXCLUDES ‘;S’I‘A’I'E AGENCY

-

Tests used for re-
search, pre-test,
guidance counseling,
placement or meeting
graduation require-
ments of secondary

-

Within 90 ‘days of close

of each testing year,
test sponsor mugt
file with pPost- .
secondary BEducation

MUST DISCLOSE TO,
TEST-TAKERS = *

Similar to New York
except for full
disclosure d&f

items

€

NOTES, - SPECIAL
PROVISIONS

.

Not full disclosure

STATUS

L
1979

’

effective

 date

Commission; *
schools ~ ' ' ' 7
. Test questions .
equivalent to those ™
used on secure test, _
o plus answers . *

. Data about predictive .
Mvalidity of grades - -
. alone, score alone, :
< L grades and score to-
) gether p

) \s
. Information conform- : g
ing to APA guidelines , '

8T

\ ‘ : Within 185 days aftex
. cloge of testing year,
- test sponsor must re- . .
port for each ‘test: . .

' . # of times test
‘taken

. § of individuals - N
tested once,

] twice and more » ’ .
: than twice : r
& . # registered but did , .
. not take -
/ . Total amount of ¥ees e .
received - »
\,/ « | . 32
. 31 » . Expenses incurred N
‘. Lo . AN
¢ R o . . ’/\
e . .
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Colorado

TESTS TO WHIC GISLA-
TION SPECIFI Y
APPLIES

. Any standardized test -
used for postsecon-
dary admiggions se-
lection given to more
than 3000 students/
year ‘

* of secondary schools *

. Table 2 P

STATE TESTING LEGISLATION, PROPOSED BUT NOT/ENACTED

) . K
(. N
A
» 1

TESTS WHICH LEGISLATION MUST DISCLOSE TO MUST DISCLOSE JO
SPECIFICALLY EXCLUDES STATE M‘{WY TEST-TAKERS

Provide Colo. Commission Background and
on Higher Education: explanatory meterial

Tests used fof re-
search, pre-test,
guidance counseling,
placement or meeting
graduation requirements

within 90 days of close ‘
of each testing year,
test dponsor must file:

) ., Test questions equi- N
L S - valent to those used

: on secure test, plus
answers

. . Data about predictive
validity of grades
. _ o alone, score alone,
. grades and score to-
gether -

. » Information conform-
. ing to APA guidelines

) Within 180 days after - ’
: close of tqgting year,

test spondar must re- .,
. - " port-for each test:

"+ # of times test
taken i ’ ’

. % of individuals

tested
! once, twice amd
more than twice

. % registered but -
‘ . did not take

. . Total amount of fees , &
. received

-

. Expenses incurred

NOTES, SPECIAL K

PROVISIONS ® STATUY .
Not full Did not pass )
disclosure * .

'.




\ . ¥ .
TESTS TO WHICH LEGISLA- : . ’ i
N TION SPECIFICALLY . TESTS WHICH LEGISIATION MUST DISCLOSE TO MUST DISGLOSE TO ) NOTES, SPECIAL -
BILL - APPLIES ' SPECIFICALLY. .EXCLUDES STATE AGENCY - TEST-TAKERS ' PROVISIONS STATUS
Florida Any standardized test Civil service or job - Provide Dept. of Bduca- Must send to test-taker Pull disclosure ~ . Did not pass
. . . used for postsecon- placement tests tion background . upon request: ‘
' dary admissions, : 1 information: . )
N financial aid for . . Test questions and
. placement. Within 90 days of close answers ° _ !
v~ ' " ) . of each testing year,
: test sponsor must file: . Answer sheet
- : . Raw score L
. ' . . Test questions equi- Information test agency -
. - valent to those used must provide test-taker
. . on secure test, plus at registration:
< answers® . - .
4 * _ . Purposes of test
l . . Data about predictive : LU
N s ' validity of grades . Intended uses - .
L - R ' alone, score alone, .
o grades and score to- . Subject matter, know- . 3 .t
! . " gether ledge and skills : ]
N . . - - . being measured”
o . ‘ ) . Information conform- ' “
' . ing to APA guidelines . Explanation of score ' -
. ' scale, standard® )
Within 180 days after error
close of testing year, v
. ¢ ' : v - test: sponsor must re- . Correlations between
* port for each test: test scores and {
grades . -
. ) . ¥ of times test ' -
taken ] . How scores will '~ '
' ' ./ be réported K
. z . # of individuals L
. , ’ \ tested s ! . Who owns the scores; ‘ _ ) -
: once, twice and how they will be : “
- ) more than twice - treated _ o
. ‘ . ¥ registered but - ,'
_ did not take ‘ . : -’
’ . ' . . Total amoupt of fees ™

received - R ' ' ' 36




Maryland
(H.B. 1425)

" TESTS TO"WHICH LEGISLA-
TION.SPECIFICALLY - -
APPLIES |, :

. SPECIFICALLY EXCLUDES

q Lal
~
Any Standardized test Civil service dr job
used for postsecon- placement tests
daryy admissions or |, ¢
placement ’ .

e
.

TESTS WHECH LEGISIATION MUST DISCLOSE{TQ'

" Ed.

STATE AGENCY

. Pertinent background
reports, including
any report made using
‘test data ~—

. Pertinent statistical
data, including ex-"
plenation of score
scale, standard error
and correlations be-
tweeh scores and
grades, course wgrk
and parental
education

. Pest questions and
answers used for raw
score

. Rules for,trans- .
ferring raw scores
to final score

Tests and answers filed
with D’pt. of Education
within 30 days

Provide Maryland
Board for Higher
with: )

. Pertinent background
répogts, including
any report made
using test data

. Pertinent statisti-
cal data, including-

~ explanation of score
scale, standard error -
and correlations be-
tween scores and
grades, course work
and parental educa-

tion.
.

_MUST DISCIOSE TO .
. TEST-TAKERS"

N

Usual explanatory
material, plus:.

. Whether cutoff

scores will be
used” .

. whethef scores will

be weighted greater
or less than grades
!

NOTES, SPECIAL . b

PROVISIONS STATUS

.

Not full disclosure Did not pass

L

'Y




(44

O
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»>.

Ohio
(H.B. 636)

2 N

admissions selection

. TESTS TO ‘WIfICH LEGISLA- = —

¢
. TION SPECIFICALLY TESTS WHICH LEGISLATION
"~ APPLIES, - T _SPECIFICALL¥ EXCLUDES
. D e “h
hES r ‘ es
. T <
Y #" .. ' c’ » | ]
Any standardized test . Civil,"ﬁér;viééj-'of tests
for postsecondary - designed for placement

or credit

)

I

MUST DISCLOSE TO
STATE AGENCY

~

. Test questions and
answers used for
raw score

. Rules for trgnsfer-
ring raw scores to ,,
fi‘naJ. scores

: 1.

Provide’ Ghio Board of

Regentswith pertinent
background for tests,

including -correlations
between scores and -

grades, ability to

. graduate,- socioeconemic

status, backgrqund
characteristics, oc-
cupational performance. .

Provide test questions
and answers.

{ iy '

Upon request, within

180 days, provide test
subject's answer form,
approPriate informa-
‘tion ‘for understanding
score.

-\ .
Must send to test-taker
upon request:

. Test questions qn'd
answers

. Answer: §heet

*y

. Raw score . .-

Information test agency-

. must provide test-taker -

at geqistration: .
. Purix)seﬁ o“f test

. Intended usér's\ <
. Subjgct matter, know-

1 and skills
being measured

‘ Explanation.of" score

scale, standard error

. Correlations between
test scores afd grade

. How scores will be
*  reported o

. Who owns the scoress
how they will be
treated

NOTES, SPECIAL
PROVISIONS

Full disclosuré

Y

£,

STATUS

va
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. ’, / ms'ps 70 WHICH ®GISIA- . -
s & TION SPECIFICALLY TESTS WHIGH LEGISLATION
BILL ° ** APPLIES . ] SPECIFICALLY EXCLUDES

Any examination used
for determining ad-
mission to under-
graduate, graduate or
professional school

Texa' o
(H.B. 59)
.

Pennsyl\tania Any examinatﬁn used

“(S.B. 994) *“for determjning -
(4.B. 202 admission ¢ “
ni \.2 undergraduate,
’ . graduate or
T " .profesaional
. ‘. « - school .
- ““ -
. "}‘_"‘.5:” ~
P 5 1%
' P
\ .
~ o L * ,
_ .
! o L}
. 0 TN
: ».
Ld %. -
u o
S _ A
t (28 S
. ] " l . . .
A1 - Ce
A‘ ‘.. r‘"

-

Civil service exams

.-_and other non-
. =~ admissions tests.

Advanced .test ‘of
Graduate Records
Examination and
achievement tests
excluded from T
disclosure ’

¢

[

- withepertinent back- on prévious exams, list
ground data on te of services
. . Provide everyone with / .
. test questions and .
P answers whether . ) .
. . ' " they request them . : o .
» . or not E '
. L ’ .- - SN
'IUPOn written request, ’ T
provide all information S e . .
- about a test-taker that
¢ , 43 contained it gesting
. ) service's recordg, '
File witlr Department Provide on request: _ Full disclaogure law. Pending
of Education: N s ‘ . ' ’
' , .-Copy of all questions Agency st also mdke
+ Pertinent back- uged to calculate puflic any repocts and
background reports, » [aw’ score~ data prepared for indi-
{ncluﬁing any report vidual irfstitutions: ;
made Using test . Answer sheet ° ’ -7
data Test items used for ’ .
- . Raw! score - N field trials or com- '
. All test parability over time
questions used Information test may be withheld . ~
« to calclldte raw agency must pro- N T : ,
score and answers vide test-taker Scores cannot be ~ ‘
. _ at segistration: gent to institutions-
. All rules for ° » without gpecific
transferring raw . Purposes of test consent of test- «
\LAwW scores to ' taker »
final scare * . -+ Intendeéd users - o - . :
. ’ . - Subject matter, know- .
- o ' ledge and skills
_— . being measured
. Explanation of score '
. scalé, standard error - o ¢
) ) < .
/ N, . o '%_' o
v ’ - .
\ :C‘n [} 4 N
‘st . .
’ . \.. 7‘" 4§ l
N Ly

NOTES, SPECIAL
PROVISI(NS
. A : .
’
oxide at registration Full disclosure
ief description of
exan, prQfile of scores

MUST DISCHOSE TO
TEST-TAKERS

MUST WSCLOSE TO
STATE Y

Provide Obordinating
Board, Texas (ollege
& Univer91ty System




TESTS TO WHICH LEGISIA-
TION SPECIFICALLY

TESTSWHICH LEGISLATION MUST DISCLOSE TO MUST DISCLOSE TO

NOTES, SPECIAL

BILL . APPLIES SPECIPICALLY EXCLUDES  STATE AGENCY TEST-TAKERS PROVISIONS STATUS
* : -
\ s . . Correldtions betwéen
N\ T e L ! test scores and grade -~
& ; . How scores will be -
: e repor ted
. . .
e . Who owns the scores;
. . . - / tt’ngzatzgy will be . )
a ¢ . a .
h New Jgraey Any ’test developed by a Tests developed and " Submit to Commissioner At registration: #_ Full disclosure Pending
(5.B. 3461)  test agency for the administered by an any studies, evalua- . 1
parpose of selection, individual school, tiong or statistical . Purposes of. test Includés elementary .
placement, classifi- school district or reports, pertaining . and secondary testing )
cation, graduat'ion or institution or to tests, including: . Subject matter o~
any other bonafide “—®hployee thereof ., s measured Prohibits charge ’
™ reason concerning for its own . Correlations for disclosure
pupils in elementary pur poses between test . Score scale service
and secondary, post- scores and >
secondary or profes- grades, ability . Standajd errors Scoregs cannot be
2o sional schools to graduate, SES% sent to
RN . d - occupational . Correlations institutions *
) performance _ between without consent of -
. , . test score test-takers .
Within 30 days after and gradegj .
] results of any standar-,, v .
14 ‘ dized test are released, .)How scores
file with Commissioner: wil), be re- = 2
, ported and ,
. Test questions used used ’ <o
. - . for raw score
. : After test filed °
‘ » : . , . Answers with Commissioner,
. N within 60 days A
R ‘ . Rules for transfer- of requdst o . -
A ,rting raw scores without fe@d n
! charge:
\' ! . Test quagtions used 4

for raw score

. .
.
-
'3 R . * .
N . .

b . 'I\ster sheet

-

. Raw Score
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BILL
H.R. 3564
((iibbons)

o

o
"H.R. 4949
(Weiss)

»

) f

.

TESTS TO WHICH LEGISIA- i
TION SPECIFICALLY

APPLIES v - SPECIFICALLY EXCLUDES

.

All tests used for
postsecondary
admissions selection

None

‘-

All tests used for ad-
mission into any oc-
cupation.

All aptitude or
achievement tests,

whether written or .
oral

-

. ‘ \

All standardized tests
used for determining .
_admisgjon and place- Tests designed solely
ment in postsecondary for nonadmission

s
Occupational tests

# education placement or credit-
. by-examination v
All tests used for
preliminary prepara- -
ion for any above
est

Table 3

.
«

o

TESTS WHICH LEGISLATION MUST DISCLOSE TO

FEDERAL AGENCY

None

Provide U.S. Com-
missioner of Educa-
tion:

. Any study, evalua~
tion or statistical
report which a test

agency prepares or
causes to be prepared

. All test quedtions
and answers*

. All rules for trans-
ferring raw scores
into final scores*

Provide Oomnssioner ’
within 120 days of the
close of testing year:

. # of times test
taken

F#IERAL TESTING LEGISLATION, PROPOSED BUT NOT ENACTED
.1‘ )

A4

MUST DISCLOSE TO
TEST-TAKERS

Provide usual back- ¢

und data des-
cr imi test charac-
ter iytics and uses

Provide score, rank-

ing, score required
for admission to in-

stituti of higher
educat 10n(

Provide tedt-taker upon
request:

. Test questions and
answers

. Answer sheet
. Raw score
In addition:

. Average score by
income group

. Extent ‘to which @
preparation courses ..

improve test subjects'

acores

. Average score by
income groups

NOTES, SPECIAL
PROVISIONS _

Not full disclosure

No achievement test
shall be graded on
the bagis of the -
relative distribu-
tion of scores of
other test subjects
(Sec. 6¢c)

Full disc¢losure

Commissioner of
Education shall report
to Congress relation-
ship between test
scores and income,
race, sex, ethnic

and handicapped sfatus.
Also report on Success
of test preparation
cour ses *

STATUS

Did not pass-

Being
redrafted

K




' *  TESTS TO WHICH LEGISLA- \ . ' . -’ , ‘ ' . ‘
TION SPECIFICALLY TESTS WHICH LEGISIATION MUST DISCLOSE TO MUST DISCLOSE TO, NOTES, SPECIAL .
APPLIES K Y SPECIFICALLY EXCLUDES FEDERAL AGENCY TEST-TAKERS " - PROVISIONS ’ STAJUS
- - ' i . » ’ ‘
' : ’ G . Extent ‘tg which o
’ - . 4 of sui)jects taking test pregarqtion
! ] . - it once, twice, more ., courses improve .
than twice test subject® , '
. - scores : .
-t ) M . Refunds given - T . | : '
. . . Information test
A ‘ . % of subjectd for agency. Must 4
. . . . ' whom total fee provide test-taker . ¢
| , \ y . ' waived or reduced |  at registration: )
i] N ' . Total fees received, . Purpose of test - .
; . each test . b
| . . ; Intended ugese * : ;
i . . : . Total revenue, each : . o o
f & . ‘ program S . Subject matter, ) , ' b
{ . knowledge and ‘ . ; ,
! | : o . Expenses to test skills being < e - )
! . agency U ~ measured ' J E
. * ’
. g . Provide Commissidher . Explanation of
'» v ' - with information score scale, .
* about admissions standard error "
" data assembly or
* ., . : ~ score reporting ser- . Correlations - . .
vices: between test '
. “ . scores andy '
. R . . . § people registering grades
. - . Total revenue reZ . How scores will
. ‘. . . ceived be reported ‘ . _
('\ _ . Expenses to test . Who owns the -
. : —— ency scores; how :
. » they will be
j ' . treated
. ' : : Upon request, provide ‘ ' \
) . ’ test questions used .,5( .
. to determine raw A 8
scores, answer sheet, - ’

) . ray score* o .
A7

. ) | N Y N |
» : N ~ * Xests administered :
. . : : 7 ¥ to fewer than 5000 -
. ) . t \ . stbjects/yeqr ' , ’ . & -t
. ) ) 9 . exempted )
‘\) | ' . Q& . l.\ N . . \




IIl. THE FULL DISCLOSURE ISSUE

=

Of all the provisions in the currént and pending legislation:‘ none has received
more publicity than full disclosure. That prowvision requires test companies to
return to test takers, upon request an,zl"within a certain number of days of
release of sgores, the test questions used irr calculating their score, their answer
sheet, their ‘raw score and the formula by®which their raw score was
transformed to a normed score. This is the ““truth” that truth in testing
advocates want told. This is the heart of the strongest argument for legislation:
that as a matter of simple fairness, students deserve:to see how they did on the
test and how their ‘performance was ‘turned into a score. The publie, as well,
deserves to know the contents of these instruments of public policy. Advocates
of the fairness position do not argue that students will necessarily learn much-
about “aptitude” by studying their tests, though they might learn abeut test
tak Mg 8kills' and strategies; nor'do they believe that students will uncover gross
&nfaimess or incompetency in scoring, though they might uncover a few"

istakes that would have gone unnoticed. They Qfgue primarily that a common
sense, man-in-the-street nmn of justice suggests that in a free society people
should know exactly ho ey have been evaluated and judged. Nothing less
should be tolerated.

An argument framed in terms of truth, fairness, justice (and we rriight as’ well
add ‘‘the American way”’) is hard to meet head on. Who would urge falsehood,

inequity and injustice? Consequently, no one has protested the value of the .

goals expressed by the.advocates of the legislation. Everyone who testifies
begins by endorsing them. However, the opponents of legislation then shift the
argumefit away from the goals to problems E&olﬁed in reaching them. Here, at
the center of the debate, the opponents engage one another least of all: one

.- side argues from values, the other counters with techgical and financial data

that cannot but sound petty by comparison. And both sides invoke the
principle of fairness. . . - S

In The Debute Over Open Versus Secure Testing: A Critical Review (Strenio,»

1979), Andrew“Stre'nio Jr. has adniirably detailed the disclosure issue. Readers
are referred to that report for a more thorough analysis than we can enter into
here. What follows is a synopsis of points made against full disclosure during
legislative hearings, points raised by Strenio, and changes in the argument since
Strenio’s paper appeared. The points fall into four classes: (1) disagreement
about the need for- and utility of disclosure, (2) warnings about potential

unintended consequences. of disclosures, (3) technical considerations and their .

impact upon students, and (4) questions about the legality of the provision. The,
first three will be considgred in turn in this chapter. The legal questions are
reviewed in Chapter 1V.

¢ dJ

~

A. The Need For and Utility" of Full Disclosure

Opponents-of full disclosure ‘believe, first of all, that the test. publishers are
already providing students and users with. ample information about the test, its
properties and appropriate ages. It is a mistake, they believe, to think that real
test questions are significantly different from the sample questions provided to
students in their pretest materials. The sample test for the SAT is a real test
given in the past; thus, the sample items and the items students will see on their

. Lown,
. 27““\,/
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-

-

Full Disclosure
Furogre:y

»

*

. S ]
The Pro's View—
Fairness

The Anti’s
Answer —
Tests Are Fair *

Disagreements
About Full
Disclosure - ¥

-

A. Need For and
Use.of
Disclosure:

Testers: Ample
Information . .
f "Phyvided )
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v © tests share the’ same properties, and anyt.hmg that can be learned Woout test
_ writers!, mmds can be leamed from the sample items. , R .
. y . ) -
. Test makers, have long argued that the aptitude tests used for admissions

Students Dont  ~> .  selection measure cognitive skills developed over a long period of time. They
° Learn From ’ cannot be “studied for” in the way one might prepare for an achievement test.
‘ Tests ’ Consequently, they do not think students can learn much about- their aptltude
. * by studying the test Questlons they missed. :
. — v |
Pro’s Response — - In response to thls pomt some advocates of disclosure ask how good.can a test
% Why Not! S be if one cannot learn danything from it? The riposte is technical and utilitarian:-
The Answer a test can be good if it predicts what it is supposed to, regardless of whether

one can learn much from it. And anyway, test makers argue, even if there were
. R - some marginal value in studying an aptitude test, it is heavily offset by the
N . breach in security (discussed below under technical con81derat10ns) Ay

—

. F o ) : . i ,
Suggesiions for In an effort to find some middle ground, various parties have suggested plans
II;“." tial for partial disclosure. For instance, the test companies could announce that one -
isclosure
. 4 or two forms of a test will be disclosed each -year, but the rest will remain
secure. Or, every test could have a specified hfetlme, after which it would be
. made public. Or, tests given ‘On certain pre-announced administration dates
\ - would be disclosed, but others would not; students interested in disclosure
. ) . * could ele&t to take the tests on those dates and students who are not interested
' -in disclosure could take the test another time. Anoth@r suggestion is that a test
dould consist of two equivalent halves, one of which was disclosed immediately
" and the other of which was disclosed after a year. These plans might
\ ’ . conceivably be workable for seme tests but not others g;lven the varlety in
Vo affected tests, test schedules and reportlng ‘times.

Many testlng people would be happy to disclose tests if they could get a certain

(S amount of use out, of them first, to make them efficient. What hurts, they

Need t6 Get Mogt argue, ' is not so much disclosure per se, but disclosure after only one

g’eﬁ%ﬁﬁ C;I“;.gf. administration of a test that has been years in the making. Supporters of
. Timeliness . legislation can be sympathetic to this point of view, but they feel timeliness is

, b, \ critical to disclosure if students are to have the opportunity to challenge their

¢ ‘ ) scores or take the test again. So the issue of partial disclosure hinges, in part, on

the feasibility of* compromlsmg the students’ interest in getting quick -
turnaround with the test companies’ interest in getting maximum mileage otit
of a given test. No one has yet found a way to make that compromlse but it is
probably not 1mposmble for some tests.

.

.

Po¥ential - B. Potential Unintended Consequences of Disclosure. . - /_\
Dangers of ) ,
Df‘_‘losum Critjcs of disclosure have warned that the existence of a large number of test -
Geaching to the Citems would present some danger of teachers teaching to the tests (especially
Test: ' achievement tests)' rather than teaching what they are supposed to. If such
\ Pro’s Response practice became, widespread, the. curriculum might suffer. Proponents of
‘ disclobure counter this point by arguing that the legislation is intended to
'\ . prevent such abuses by making available more information about the
) Y - V; limitations of the test3.
Boan to Test - A related worry is that widespread availability of test items will be a boon to

expensive test coaching schools. Already a resource beyond the reach of poor
students, these\ schools will confer an even greater advantage to the affluent.
Supporters of disclosure claim the’ opposite potential effect: that item'
availability will benefit the poor students by glvmg them materials once only
avallable ih coaching schools. - . ) .

‘
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To the extgnt that disclosure will requu'e test compames to prepare more new -

tests than they now do, and to the extent that the increased costs of .this
development will be passed on to students, costs of. the ‘tests will almost

‘ certamly rise, test publishers argue. Incréased costs will dlscnmmate against the

poor students. Advocates of disclosure dispute bo{h the amount.of new
material that would be requiréd and the costs that must be passed on, but they
ate handicapped by a lack of hard data on these matters. Estimates of t.h(

- amount of new material already in each test edition range frem 10 percent to
, 80 percent; estimates af additional cost have ranged from $.32 per student on

the SAT test to $25 per student on the MCAT test. Much depends upon the
number of students available to share the cost burden. Obviously, tests given to

. « smaller numbers of students — mostly professional schoaql tes(s\-== will not

generate the economies of scale that the SAT.can generate, prompting some
critics of testing to complain that disclosure will only, ironically, make the nch
testing companies richer! As of this writing, the cost of the SAT HKas been rajed
from $8.25 to $10. In addition, students who request their answer sheets st
questlons and correct answers will be charged $4\65. )
A .
Viewed from an ethical perspective, the actual cost is not asufficient pbjection.
In part because they have come to this realization, opponents of disclosure
have deemphasized the cost argument in recent months. Whereas in the New
York debate it was a primary objection, it is now considered a troublesomegput
solvable secondary problem.

C. Technical Consequences and Their Long-Range Impact .-4 .

' Opp nents of dlsclosure have argued that it would bréach the security of the

tests thereby dlmlmshmg their quality and utility. Security is necessary, they
argue, in arder to ensure that some students do not have unfair advantage over
others; to equate tests over time; to maximize the lifespan of time-tested,
unbiaserz “items; to meet students’ and institutions’ demands for flexible
administration schedules; and tokeep development costs as low as possible. »

rbI‘he points are comnected, opponents of disclosure argue. For instance, if some

_students knoly what is on the test, the test is no longer a valid indicator of
. -ability. The only way to make sure that does not happen is to give a new, test

every time. If one does that, the new tests are likely to suffer from hasty
development or else use items from old tests. In either case, they will be lower |
in quality .and less valid. If they-are lower in quality or less valid or
administered to larger groups, difficulties will arise making one test comparable
to another, further eroding validity. Some tests are equated_by using all or most
of the iterhs in the test. Although the lags allow for equating procedures that
employ only a Sew items, they do. not allow for this ‘spiralling’ approach to

comparability (employed by the GRE Aptitude Test, for instance). The result -

of poorly equated tests, test makers argue, would be decreasing confidence in
the tests by admissions officers. At its most extteme, ghis loss of confidence
could hurt students who would be overlooked for admissions were it not for
their high scores on tests. )

Proponents of dlsclosure argue that there are two ways of insuring the beneflts
of seclirity. One is to 5>"do what the testers have so far done, but the othel‘ is to
do just the opposite: create a pool of items so huge that no one ¢ould hope to

‘study for more than a fraction of them. Although it might takw years to

accomplish, every test would®ventually consist of items drawn from the pool
in“s way that assured equivalence from test to test. If, in dddition, each test
consisted of some items that cannot be memorized —* essay questions, for
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.1V), the disclosure provision would cause them

instance, or various kinds of bragching items — the validity néed not suffer.
Instead, face validity could well improve.-Some proponents of open- testing
think that traditional security is a dinosaur anyway. Pointing to current trends-
it individualized instruction, diagnostic testing, tailored testing, criterion and
objectives-feferenced testing, creativity and problem solving tests and develop-

‘ments in latent-trait theory, they see a future in which the traditional

paper-and-pencil tests are.used less and less. Futurists among them even suggest
that cheap, widely ‘available information handling technology will soon drive
out the old modes of testing altogether.
Opponents of disclosure are not so sanguine about these largely untested
suggestions, because.they know too well the complex problems encountered in
validating any system, secure or open, Nor have they been given years to creatg -
a new foundation for test validation. Nevertheless, most testers no longer take
the hard line on the technical security issues that they toQk during the New
York hearings. Individuals in the testing community are letting it be known

[}

~ that they now find the validity problem “challenging\”}'_nstead of “impossible.”

One exception to this, however, is the Association of American Med}cal
Colleges (AAMC), which has obtaifled a temporary injunction against the New
York law until the case can be argued that, among other things (see Chapter /
‘“greparable injury.” They \.

argue that disclosure of the Medical College Admissions Test (MCAT) forms, /
questions and related studies will destroy their value, because (1) the AAMG

will no longer be able to assure exgminees that they will have uniform access to ~ .
the test questions; (2) disclosure of stimulus materials (passages, graphs, tables,

* etc.) will destroy other, as yet unused, questions-that could be asked about the

stimulus; (3) continued disclosure w1ll exhaust the number of acceptable
ques#®ns that can be generated for the science subtests (which are strictly
limited in subject matter, by design); (4) disclosure will u'feparably harm
comparability studies that equate each test to previous tests; (5) disclosure will
reveal the placement of nonscored, experimental questions, leading some .
examinees to ignore them; (6) release of MCAT results is more or less
continuous; (7) disclosure of MCAT Jelated studies W1ll reveal potential and
actual test questions; and (8) disclosure of studies pecullar to 1nd1v1d,ual
institutions will force AAMG to breach its promises of confidentidlity to those
institutions. .
Maxnmlzmg the hfetlme of good items remains a nagging concern. Everyone
who has developed a "test knows how difficult and time consuming it is to

. create items that do what they are supposed to do and are relatively unbiased
. at the same\tlme Some representatlves of minority groups testified against

disclosure on these grounds alone. They. were afraid that a proliferation of test
items would increase the probability that,culturally biased itens would appear
more often; offsetting steady progress toward minimizing them over the last 10
years. Prodisclosure people agree. that this could be a pr b\l;n, but they do not
think it is beyond solution. ’ .
A\

The security issug does affect the number of times tests will be administered.
There is currenltjg considerable flexibility jn administration dates, make-up
dates, and. prd\vi'sion for Sabbath observers and handicapped students. This
flexibility is due largely to the fact that tests are secure. Test companies argue
that — at least for the immediate future — the loss of security will require fewer
administrations of the tests. That this cutback will indeed adversely affect
individuals or the quality of the administrations remains to be seen. s

Most recently, testing spokesmen have suggested that, altﬁough they might be
v 80
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able to deal with the imxﬁédiate problems of disclosure, they are uncertain
about the consequences of many, many disclosures accumulating over a long
period of time." Presumably, this condern is related to their concern that

" admissions officers will dose confidence in the tests as predictors of ‘success in

higher education. Any such loss of confidence is likely not only. to further
reduce the test’s predictive validity but also to work against already
_disadvantaged students. Far too often, they fear, a student from an unknown
school or with a mediocre academic background will be turmed down because

the admissions officer did not trust his or her test score. ' .
/ .
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IV. LEGAL IMPL!CATIONS OF OPEN-TESTING LEGISIL‘ATiON*
»

B N

As various “open- testlng” bills are introduced and debated at the fderal and

state levels, legislators are increasingly cautioned about the potential 1llegality '

of these bi]ls. -

At the federal level, Congress is told that federal open testlng leglslatlon would
_violate various prov181ons of constitutional and statutory law. The Tenth
-Amendment of the U.S. Constitution is cited because it reserves undelegated
powers to the. states, and education traditionally, has been primarily a state
responsibility . The First Amendment is cited because it arguably protects both
the right of.colleges to determine who shall be taught.and the right. of
- researchers not to disclose the results of their research regarding tests..The due
.process clauses_of the Fifth and Fourteenth Amendments are cited because
they prohibit depr1v1ng any person of property (tests) without due process of
law.” The Federal Copyright Act is cited because it arguably protects
proprietary rights in the tests. The protection arguably granted these tests by
the Freedom of Information Act (exemptions) is also cited.

- Similar. arguments are advanced in state legislatures. In New York, which has
passed the strongest open-testing legislation as. of this writing, the arguments
are also being advanced ¥ the courts. The Association of American Medical
Colleges (AAMC) has challengéd the New York legislation in federal court,
relying primarily upon the due process and copyright arguments.! Another
legal challenge has been filed by the College Entrance Examination Board
(CEEB) against administrative interpretations of the New York law that affect
“tests that have been taken outside but used inside New York State.?

Ttis not pessible in this chapter to discuss even in summary form all of the legal
issues raised by these various claims.? Each legal claim needs tp be considered
in relgtion to the exact open-testing law involved and analogous case law, and
these in turn need to be applied to the specific factual situation raised by_the
claim. For example, the particular open-testing law (the scope of regulaﬁon
the degree of control, etc.), the partlcular test (low volume, high volume, etc.),
the particular use of the test (college admission, professional certiﬁcation, high
schbol diploma, etc.), the status of the claimant (private profit-making
company, private nonprofit company, educational ipstitution, etc.), and the
harm asserted by the claimant (economic, educatlonal etc ) could all influence
the outcome of a given case.
s »
It will probably take years for the courts to resolve all of these issues, especially
given the inevitible questions involved in interpreting and applying the exact
language of any new law to specific factual situations. But it is possible and
may be helpful to discuss in broad outline some of the more basic
eonstitutional and statutory claims, and these will be considered under the
" following headings: (1) Legal Background (2) Tenth Amendment, (3) First
Amendment, (4) Du¢ Process, (5) Copyright Act, (6) Extraterritorial Issues, (7)
Freedom of Information, (8) Other Implications and (9) Conclusion.

[ "
i

"Thns chapter was prepared by Merle Steven McClung, director of the Education Commis-
sion of the States’ Law and qucatlon Center. The footnotes appear at the end of the chapter
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1. Legal Background - o n o,

’ o
. . . . £ 4

: - | o _ ) .
In considering open-testing or any proposed legislation, Congress and state
‘legislators ymust of “course legislate within the parameters’ of %e U.s.

Constitution, as interpreted by the U.S. Stipgeme Court. In addition, legislation
passed by state legidlatures must be consistent with federal statutor}mw and

their own state constitutions. Thergfore leglslators w1th the assistance of their .

legal counsel, should make some assessment of the vahdnty of the above legal

arguments before passing open-testlng legislation. Thée following discussion can |

help in making this assessmeqit but additional analysis will be necessary for
reasons mentioned above. N

in part by balancing the* state (fedeggl) interest in regula tests  with the
claimant’s interests. The state’s primary argument will probaRly be based gpon
the public interest in’ providing information about the instruments used in

The constitutiongl issu s and so'fne stetutory claims will be't@“ted by courts

making Mportantt Micational and occupational sorting decisions about its’

citizens.,* Proponentsof open-testing legislation would probably also ‘point to
analogou! precedent for regulation requiring disclosure of information such as
the Securities and Exchange Act and various acts regulatmg the food and drug
industries. . _ . .
¢ '

Opponents of open-testmg legislation, on the other hand, will progably argue
that- test secunty is essential to test»valldlty, and that disclosure will hurt more
Students than it helps. *Testing companies will also allege infringement of
proprietary rights in their tests. These and \other arguments for and agamst
open-testing legislation are sét forth elsewhere in this.report.

Since -open-testing legislationﬁ is a new pheno egdh, there is no case law

directly balancing the equities and setting_ he. \ggal pgrameters of. such
legislation. Related issues Have been “cShsideréd in a case where the U.S.

Supreme Court balanced the equities arising under the Natlonal Labor
Relations Act. In Detroit Edison Company v. National Labor Relations Board,®
the Supreme Court overturned an NLRB order &umng Detroit Edison
Company to digclose test. questians and answer sheets that were used in an
aptitude testmg%rogram under which some union employees'had been rejected
for certain job openings. .

&

N ,"’ “

decision in Detroit Edlson has been uted by some
opponents of open-testing legislation-as a legal bar to such legislation.
certainly a misreading of the case since any coyt would find many j
distinctions between the Defroit Edison case ‘and open-testin egislation.

gdmong these distinctions are the fagts that Detroit Edison involved specific

praovisions of the National Labor Relations Act, aptitude tests used for
employment purposes, gnd disclpsure that infringed upon the privacy interests

. of the test takers. Any ‘ow all ol these facts could be used to distinguish the
Detroit Edison”gase from the kind of open-testing legislation considered in this
-report. In sum, the De¢troit Effison case does not present a legal bar to

open-testing legislation. ’

The Court’s decision in Detroit Edison nevertheless may be of some interest to
legislators since the Cougt. was involved in balancing the conflicting legitimate
interests of the union, individual émployees, the employer and the test

‘companies. Writing -for the majority, Justice Stewart noted: “Test secrecy is

* concededly critical, to the validity of any such program and confidentiality ,of

scores lﬁ;l niably important to-the examinees, 16

-
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- Thé equities and ultimate bajghca reached by the Court might have shifted in - ) :
v this' case if the examinees ha¥ requested rather than refused-disclosure of the S e
‘test questions and correcteéd answer sheets. The Court"s conclusion that test ’ '
security was critical to the validity of this employee testiif program provides '
some support for those arguing that test security is esserttial to. the validity of I
other kinds of testing progragns but this support i limited hecause “[t] hrough- . .
out .this pr ceed}ng, th reasongbleness of the Company’s copcern for test
l ()ecrecy has been erent; ly conceded.””” As noted elsewhere in this report,
T proponents of openztesting do not ¢ cede that test security is essential to test .
o valldlty The question of wheth& or not test security is.essential to test validity
is one. of the key factual issues that legislators, and perhaps ultimately. the | .
'courts will have to rest lve i in considering open-testing leglslatlon .

2 The Tenth Amendme t ) a
\%;‘:e Tenth Amendment®to the U.S. Constitution provides: *The powers not 10th Amendment
' £delegated to the United States by the Constitution, nor prohibited by it to the )
states, are reserved to the states respectively, or.to the people.” Since education . '
is not specifically mentioned th the Constitution, education has traditionally '
been seen as p;;imaf{lz:a state responsibility. o .o .
The Tenth Amendmenf, Hwever, h4s never been interpreted to give the states _ o7
exclusive control over education. ‘Congpess has passed many laws affecting ‘
. education, with laws designed to protect the civil rights of students being a 0
: prima) concern, Tltle VI of the Civi] Rights Act of ¥964 (racial discrimina-
ion)7 Title TX of the .Education Amendments of 19% (sex discrimination), ' R
Section 504 of the Rehahjlitation Act of 1973 (handicapped Q&nmmwlon), ) BN
and the Family Educational Rights and.Privagy Act of %974 (student records) ~ . R D b S
are-obvious examples. Since testing 1nvolve the 'sorting of students and other : L
citizens for various educational and occupational opportunities, with special T
intplications fg:' minorities and other:prote¢ted-groups, the federal government,
could claim a similar legal interest in opeh-testing legislation.
In sum, open-testing legislation would not dppear sufficiently different from '’

+  other federal legislation affecting education to raise serious questions under the
Tenth Améndment. Slnce the argument based on the Tenth Amendment raise
questlons about the authOrlty of the federal government over educatltqnzﬁ
matters it obv10usly rdises no legal questions for state open-testing legislation.

3..The First Amendment o e \\
Another constitutional claim, is that open-testing legislation infringes on First . 1st Amengdment \
Amendment liberties in two ways: first, the legislation infringes upgn’a college '} \

* -+ or university’s right to determine who is taught; and second, such legislation . ’ )

infringes upon a private individual’s right to determine whether or not his or i
her research,on a test will be made public. ! .
As to the first claim, it is not obvious that there is a connectign between
open-testing legislation and .who is taught. Does the requirement to disclose test
information in effect mean that the state determines -who is taught?
Open-testing proponents will probably argue that there is little factual basis for
equating disclosure with selectlon and the burden of establishing this‘factual

basis would fall llpon the opponents Few would disagree, however, that legal
disclosure might raise poliey questions about selection criteria. ;-
Other existing laws more directly affect(the right to determine who is taught. g

For example, there are some nondiscrimination limitatjons on the admissions “

4N
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 process that private and public universities agree to accept as g condmon to
recéiving federal funds. Consider also the Supreme Court’s ,decision in
University of California Regents v. Bakke,® which outlines the legal. parameters
for afflrmatlve action programs in the postsecondatry admissions process.
» ' . : Two important factors in determining whether -open- testmg legislation uncon- .
. . stltutlonally forcas a researcher to disclose research data about a test would be
(1) whether the researcher was employed by or had éontracted with the test
company, and (2) whether the test company used the research as the basis for
validating and/or publicizing the test. If the researcher was employed by a test
company to do the research on the test, and the test company used the
research "as the basis for validating and/or publicizing the test, then the~—
argument in favor of a First Amendment right ‘of the researcher not to disclose
the research data would appear weak. On the other hand, if the test was not
based in some way on the research and the 'researcher had no financial
relationship with the test company, the argument in favor of a First
Amendment right of the researcher not to disclose would appear styong.

In sum, the First Amendment issues would not appear to present a major
obstacle to open-testing legislation, but such legislation could infringe upon the -
First Amendment rights of some individual researchers unless carefully drafted

¢ to avoid this potential problem.
‘ ‘4, Due Process

Due Process The dué process clause of the Fc;urieenth Amendment provides that no state
shall ‘deprive any. person of life, liberty, or property, without due process of
law.” fThe \g?e process clause of the Fifthr Amengment is joined by another
prohibition:/“nor shall private property be taken f&r public us¢, without just

compensation.” ~ . : X

N\

*The claim is that open-testing legislation deprives testing compahies of privoate
_property (the test and test data) w1thout due process of law and without just

_, ‘compensation. The claim of private property interests in the tests is buttressed
by their copyrighted status under the Federal Copyright Act.

+ Proponents of open-testing legislation will probably argue that test companies
are not deprived of private property by such legislation because it requires only
disclosure of information, and does not involve depriving th# companies of
legal ownership of the tests. In response, the test companies willgtobably argue
that disclosure in effect deprives them of private property for two reasons:

"\ competitor companies unfairly reap the benefits of their private research, and
disclosure of test questions and answers destroys their value for future use. The
strength of this response will depend in large part upon the extent to which
copyright law and other factors protect test companieg’ research against
competitive emulation (compare with disclosure requirements for new food
and dryg products), and the extent to which test companies are able to pass on
the increased cost of developmg new test items to test takers (as dlscussed

- elsewhere in this report).

\\ The argument claiming deprivation of private property is stronger where*the
- test company is not a nonprofit organization. This argument will also be
strongér where proprietary rights in the test have been established under
copyright law (see copyright section below). Proponents of open -testing
legislation, on the other hand, will probably raise questions about how
“private’ tests developed with the tax benefits of nonprofit status can be.

- N
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équivalent to eprivation of the test, and that the test is private property
within the meaning of tonstitutional provisions, a second and perhaps stronger
argument likely to be advanced by the proponents of open-testing legislation is
that tliljegislation does not force test companies to disclose test information.
The legislative requirement is' a conditional one, forcing disclosure only if the
test companies want to use the test within the state. This argument would raise
the question of whether test companies’ access to students and other citizens
within a state is a privilege that can be granted by the state or'a private right
*at states cannot control. )

Assumin'g thai test companies will prevail with thgir argument that disclosure is

Reviewing the judicial history of the “just compensation’ clause of the Fifth
Amendment in Penn Central Transp. Co. v. New York,° the U.S. Supreme
Court noted that it had been unable to develop any ‘“set formula’ for
determining when ‘‘justice and fairness” require that economic injuries caused
by public action be compensated by the government, and that resolution will
depepd largely upon the particular circumstances of each case:

In engaging in these essentially ad hoc, factual inquiries, the Court’s
decisions have identified- several factors thathave particdlar signifi-
cance. The économic impact of the regulation, 08, the claiimant and,
particularly; the extent to which the regulation has interfered with
distinct investment-backed expectations are, of course, relevant
considerations. See Goldblatt v. Hempstead, [369 U.S. 590, 594

. (1962)]. So, too, is the character of the governmental action. A
‘““taking” may more readily be found when the interfererice with
property can be c¢haracterized as-a.physical invasion by government,
See, e.g., United States v. Causby, 328 U.S. 256 (1946), then when

_interference arises from some public program adjusting the benefits
and burdens of economic lifecto promote the common good.

““Government hardly could go on if to some $xtent values incident to
property could not be diminished without paying for every such
change in the general law,” Pennsylvania Coal Co. v. Mahon, 260 *
U.S. 393, (1922), and this Court has accordingly recognized, in a
wide varigof contexts, that government may execute laws or
programs thdt adversely affect recognized economic values.! °

These factors indicate a difficult standp.rd for test companies to meet if they |

are to prevail on a *“just compensation” claim.

Although a remedy pursuant to a successful claim of deprivation of private
property ‘“‘without just compensation” could be subsiantial, test companies
probably would not be satisfied by the likely remedy for a successful due
procéss claim since it would only -provide a right to procedural due process
before deprivation rather than a substantive prohibition against that depriva-
tion. A successful due process claim would raise the question of what kind of
peocedural hearing is required and whether it had been provided.

The due process clause has a substantive as well as procedural impact in some
situations. The legal standard applied in modern substantive due process cases-is
usually not carefully set odt, but state action is usually illegal if it (1) is
arbitrary or capricious, (2) does not achieve any legitimate state interests, (3)
frustrates.any legitimate interedt the state might have or (4) is fundamentally
unfair. Whatever the exact wording of the legal standard, test companies and
other opponents of open-testing would find it difficult to establish a
substantive due process vidlation since the general standard is that state action

<
'
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.~ cannot be unreasonable, with unreascfnableness bemg construed narrowly (e g "
rationa] persons would not disagree).! ! . .

5. Copyright Act .
A new federal Copyright Act,'? passed in 1976 and effective as of Janhuary 1, .
1978, provides for a single system of statutory protectiomfor all copynghtable
works. The new uniform system encompasses.prior copyrighted material,
generally protects werks for life-plus-50 or 75/100 year terms, and provides for
five classes of copyrightable material including a broad category (Class TX) for
nondramatic literary works. The law.also recognizes the principle of “fair use”
as a limitation on the exclusive rights of copyright owners) and indicates factors
to be considered in determining whether particular Juses fall within this
category. * ' |
Test companies claim that the copyright law establishes proprietary rights in
their tests that are infringed by open-testing legislation requiring disclosure of
test items (questlons and answers) and related test data. For example, the
AAMC in Association of American Medical Colleges.v. Carey' > claims that the

" Medical College Admissions Test (MCAT) forms and studies “are copyrightable J

under the federal Copyright Act of 1976, 17 U.S.C. Sec. }02(a)*** The
AAMC points to specific provisions in_thé Copyright law that recognize
inclusion of secure tests by providing a definition of “secure test” (37'C.F.R.
Sec. 202.20(b) (4)) and deposit requirementsPor secure tests (37 C.F.R. Sec.
202:20(c)(2)(vi)). The AAMC alleges that they have complied with all
requirements of the Copyright Act and therefore have *... secured the
exclusive rights and privileges in and to the copyright of all M:C.A.T. test forms
and studies, including the exclusive rights ‘to do and to authorize,’ inter alia,
.the reproduction, distribution, and publi¢ display of these documents pursuant
tq%7 U.S.C. Sec. 106(1), (3), and (5).7!5

Therefore the AAMC claims that Sections 341 and 342 of the New York Act
will compel them to reproduce, distribute and display their test forms and
studies in conflict with ‘“‘the exclusive rights granted to plaintiff under the
federal Copyright Act . . .. Accordingly, Sections/341 and- 342.are preempted
under the SUpremacy Clause of the United Stdtes Constitution, Article VI,
Section 2.”'¢ In a separate count the AAM(/claims that the New York law
also violates 17 U.S.C. Sec. 201(e) which provides that unless transferred by

individual author, “no action by an ernmental body or other official er

nization p&rporting to seize, expfopriate, transfer, or exercise rights of
ownershlp with respect to the copyright, or ahy of the ?cluswe rights under a

copyright, shall be given effect under this title.”!’

The New York defendants have not filed an answer to the AAMC complaint as
of ‘this wrjting,'® but defendants in this kind of case are likely to raise
questions about- whether the specific test is covered by the Copyright Act, and
.argue that the:disclosure requlred by their open- testing law falls within the fair
use provisions of the Copyright Act. Section 107 of the Copyright Act provides
that the fair use of a copyrighted work is not an infringement of copyright:

In determining whether the use made of a work in any particular
case is a fair use, the factors to be considered shall inglude: ~ °

(1) the purpose and character of the use, including whether sych

use is of a.commercial nature or is for nonprofit“educatidnal

’ Moses; . N/ ‘
(2) the nature of the copyrighted work;
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(3) the amount: and substantiality of the portion used in relation to : - .
the copyrighted work as a whole; and, ) ‘
(4) the effect of the use upon the potential market for or value of

the copyrighted work.!® - R \

In a historical hote to this section of the law, the U.S. House of Representatives - ' ) g
Committee on the Judiciary (House Report No. 94-1476) states that the above g T
four .standards provide “some gauge for balancing the equities.”?® The SR
Committee also notes: g Although the courts have considered and ruled upon ' o
_.the fair use doctrine over and over again, no real definition of the concept has _ \ y
ever emerged. Indeed, since the doctrine is» an equitable rule of reason, no A
generally applicable definition is possible, and=each case raising the question .
tbe decided on its own facts.”?! In stressing the need for a case-by-case - _
baldricing of the equities, defendants will probably also raise the broader ' . \
question «of wh_ethér the Act was intended to preempt a state’s authority to
regulate tests that affect its educational institutions and students. ‘
A more basic issue underlies all of the specific statutory claims that will be _ *
raised by plaintiffs and defendants in this kind of litigation. Testing companies
(plaintiffs) are likely to argue that disclosure is compelled by open-testing
legislation, and states (defendants) are likely to argue that disclggure is required
only if plain{iffs want to use the tests within their states. Th¥5 the courts will : .
be faced with an initial question of whether disclosure is a requtreme‘nt of the )
particular open-testing law in question or whether disclosure is simply a
condition of access to a market. And if conditional, do property nghts
established under the Copyright Act create any fegal bar to the state’s authority
to c?tg"isuch a condition? )

In- sum, the copyright claim raises, many unariswered questions, and further

research in thjs area is in erder. Many of these questions may be answered in

the near future by the federal court’s rulings in the AAMC challenge to the

_ New York open-testing law. ’ A ' %&

- 6. Extraterritorial Issues . . R

On Octobe 1979, tite New York Commissioner of Educatjon provided an Eﬂralem'tm
initial rep the meaning and application of the New Yprk open-testing Issues

. law, The report stated that “‘the Law applies to any test . . . Whether the test is

administered in New York State or the results of ‘the tvst are provided to

institutions located withinthe State »22

This “extraterritorial’’ interpretation of the New York law has been challenged ' ?
by CEEB in College Entrance Examination Board v. Abrapns.?? CEEB alleges

that interpreting the law.to include-the results of a test administered outside
New York State but provided to institutions located within the state is an
attempt on the part of New York to exercise extraterritorial ]unsdlctlon
prohibited by, inter alia, the commerce clause, the due process clause, and the/
¢. full faith and credit clause of the Umted States Constitution.?? o

CEEB claims that among th¢ extraterritorial effects of the-law are: A | g

(1) CEEB would be| required to disclose virtually all 5.A.T. test
questions used in test administrations, including questjons used

- solely in tests administered outside of New York. '
- (2) GEEB would be required to prov students registering to
" take the S.A.T. all of the informa required by Se® 343(.

_ of the Law because it would have no way of kndwing in
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‘e : - ) tration would aé some later ~tlme, be sent to a New York
' ’ mst ution. -
(3) CEEB could no longer send score reports of . Connecticut,
" Indiana and Pennsylvania seniors to their state’s scholarshlp \
/ ~ program without the gtudent s specific authorization.
‘ (4) Because the Law requires public filing of all studies and reports
. pertaining to standardized tests, the College Board would have
/ to file reports it prepares for institutions located outside New
York. Sinoe reports often contain confidential information
et , ’ : relating to these institutions, many out-of-state institutions,
would probably choose ‘to discontinue thelr use of this College -~
Board service.? s

‘ . e ad\‘ ce whether a,-tes.;t score from an out-of-stgte test adminis- |

N P -3
No answer to the CEEB complaint has been filed by defendants as of this
. writing. A number of responses are possible. One response might be that the
J/ New York law issmot intended.to have the extraterritorial reach cited by CEEB,
e ) . no official state interpretation to this effect has been or will be made, and
‘ therefere the CEEB claim presents no case or controversy for the court to
o dec An alternative responsq might concede an extraterritorial effect of the
law, but dispu(c\til(eéxf;ent of tNat effect and/or contend that the extraterritor-
L ial effect does not'substantially impede interstate commerce and thus is within
- New York’s police power to regulate tests that affect its local educational

institutions and students. :

3 * The general rule in determmmg undue burden on interstate commerce is stated
by the U.S. Supreme Court in 8outhern Pacific Co. v. Arizona:* '

v When ?w regulation of matters of local concern is local in chdracter
and effect, and its impact on the national commerce does not
seriously interfere with its operation™". . such regulation has been g
. generally held to be within state authority. . ... But . .. the states
) / ~ have not been deemed to have autBority to impede substantially the
N free flow of commerce from state to state . . . . (emphasis added).?” .

‘Factual evidence of the extent of the extraterritorial impact of the New York
law and legal definition of the terms “seriously” gnd “substantially” would be

+  central ln applym% this gener*’ule

Like the AAMC complamt the College Board’s complaint raises legal issues too
diverse and complex to be discussed in detail in this report. Perhaps more
fmportant to legislators is the fact that, unlike the AAMC complaint, the CEEB
complaint does not ‘questiorr the authority of a state. to enact open-testing
legislation, only the extraterritorial interpretatjon and’ effect of that leglslatlon :
Therefore the CEEB case and subsequent decision will be of greatest interest to
state legislators who are considering open-testing leglslatlbn that may have a-

@ substantial extraterritorial effect.

7. Freedom of Information Statutes

Freedom of Most freedom of information statutes abply only to public agencies and include
Information numerous exemptions that have the effect of excluding test items from
disclosure requirements.2® The key data regarding validity studies of tests, and
test questions wrth answer ‘sheets, are usually not given to public schools or
4 -\ . other public agenmes by the testing companies. As a result, the testing
. information that can be acquired through most freedom of information laws is
very limited. Open-testing proponents of course argue that the testing
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COmpanies‘ themselves, éspecially those W }}nonprofit tax status, aré quasi- |
Jpublic agencies, and should be treated likéspublic agencies for purposes of .
: diSé}OBUI‘GZ' . g ~
. - '

Open-testing opponents cite freedom of information statutes as evidencewof .

legislative’ intent to omit testing companies frgm full disclosure, Prop‘qneﬁ'ts ~
argue that such-an inference is questionable and that even if valid doeshot -
legally preclude the kind of change in legislative intent that they advocate. In
any case, freedom of information statutes do.hot provide a strong legal basis +
for either the proponents or the opponents of disclosure of this kind of test
_information. ) ‘

Postscript., Freedom of information statutes of course provide access to some
testing information, depending upon the state and the exact statutory languﬁge
involved. For example, a New Jersey Superior Court held that parents have a
right under the New ‘Jersey Right-to-Know Law to inspect computerized
systemwide, grade-by-grade results of a standardized testing program adminis-
tered in public schoals.?® But this holding did not extend to a right to access ~ ~

to test questions and answers. Similarly, students do not have access to test

items and related test data pursuant to the ‘“Family Educational Rights and

_Privacy Act” (FERPA) (the “Buckley amendment’) since education agencies

usually are not provided with this data by the test companies. If educational .
agencies did have this data, disclosure under FERPA would be I“lmit,ed§ on an s
individual basis to personally identifialje data related to the test. ’

Students have legal access to test’ items and related data in some limited \

situations, primarily where they and a court need the information o determine N

possible violation of %Iil rights. For example, the federal district court in

Debra P.'v. Turlington®? ordered test items and related test data to.be made

available to the plaintiffs in order to determine the validity of their claims that

‘the Florida competency testing program violated various - rights guaranteed

them under the Constitution and federal law. The protective order was limited

to the plaintiffs, their attorneys and experts, who were in tusn prohibited from

disclosure of the data beyond that defined group. Similarly, a handicapped

student would have a strong-legal claim, under the Education for Handicapped

Children Act of 1975 and under the Fourteenth Amendment, to access to this

kind -of test data in order to determine the validity -of an eduéational " ri

classification based upon the results of a standardized te3t’ This would alsobe a ¢

limited disclosure based upon. individual rights and would probably require a
" court order. We are not aware of any case where a student in a postsecondary
*education institution has established a legal right to access to test items and

. - related data.

8. Other Implications

further “legal” developments worth noting: ongjlegislative and one litigativg. Implications
Proponents of open-testing legislation would baf)ly see both as positive
developments, and opponents would probably take the opposite view. '

Open-testing legislation, at the federal-or state pé}vel, is likely to lead tQ_two Oih}"

\.

If open-testing legislation in its present form survives its legislative, legal and -
practical effects tests, one likely (evelopmeft is expansion of the legislation to
include &h\er forms of testing. Current legislation is limited to postsecondary
and professional admissions tests, with some ‘low volume’ tests- being
exempted. .The equal protection arguments raised against such exe ptions®!
inadvertently form the policy basis for their subgequent inclusion, although the -
legislative classification based upon low/high volume tests would appear to




R meet the legal standard of rational relatiopship to a legltlmate state purpose As.
noted elsewhere in this report, the Gibbons bill would, also encompass many
employment tests.

4 v

Other forms of testing.probably have as strong or even stronger policy bases for
in@usion. For example, various forms of .secure certification tests are used as
the predominant and even exclusive arbiters of cofnpetence. Consider, for
. . example, bar examinations and medical boards. Consider also competency tests
- . used as a prerequisite for a high school diploma. The rationale used by some’
testing companies in opposing disclosure of aptiude tests would specifically
exclude many. dchjevement tests like competency tests which are designed in
par{ for instructional and remedial purposes.*? The potential educational,
economic and. psychological injury of-state certification of competence or
incompetence based upon a single, secure, standardized test, was recently
- . underscored by a federal court in Debra P. v. Turlington. 33 Intelligence
u,o’ﬁent (IQ) tests also qre used or misused in ways that have profound effects
upon the life-chances of individual test takers. To say this is not to imply a \

legal basis for inclusion of other kmds of tests; only to suggest a strong policy

basis for expanded leglslatlon if there is a soundf poTlcy basis for current
open- testing legislation.

te

A second development likely to follow open-testing legislation is litigation by
test takers who, challenge the intrinsic validity of a particular test and/or the
alleged misuse of a particular test. Current litigation, based in large part updh
court-ordered disclosure of secure standardized tests, is indicated by Debia P. v.
Turlington, supra (competency tests) and Larry P. v. Riles®® (1Q tests).
Open-testing legislatipn making it easier for scholars, test takers and lawyers to
examine a particular test will also make it easier for them to challenge decisions
based upon thosé tests. Individual test items will probably receive greater
scrutiny. Answers deemed correct by the a’uthontles for example, could be
challenged by test takers who argue that one or more of the distractors is as
good or an even better choice: Some suits of this kind would be dismissed by
the courts as frivolous, but others would be heard if the test takers could show
sufficient questionable items within a test that collectively made.an important
d?ference in their scores and in their educational or 9ccupational prospects.

As with expanded legislation, proponents of open-testing would probably: see-
this expanded litigation as a healthy development leading to more public
information and scrutiny about, and less misuse of standardized tests. Similarly,

’ opponents of open-tpsting would probably view this kind of litigation as
: - further complicating 1mportant evaluation and certlflcatlon functions.
, e N
{?), Conclusion . . ’
v
Conclusion A tentative conclusion based upon the above discussion is that open-testing

legislation is not prohibited by existing constitutional or statutory law. One
exception to this genpaI conclusion might rest uwpon the copyright claim, as.
exemplified by the AAMC case.>® While not challenging the authority of a
state to enact open-testing legislation,  the CEEB case -should clarify the
extraterritorial extent of that authority. Legal counsel to state legislatures will
want to review the arguments as refined in forthcoming legal briefs in these
‘ cases, and with reference to the specific legal and factual situations in their
«. states. Some states may want to delay consideration of open-testing legislation

until the legal parameters of their authority are clarified by de( isions in these «
. ) cases, IS
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1. Assoclatnon.of American'Medical Colleges v. Carey,
‘C.A. No. 79-CV-730 (US. Dist. Ct., N.D.N.Y. »
Complaint filed November 9, 1979). See xnﬁ‘a note
13 and text relatmg to infra notes 13-21.

‘ 2. College Entrance Examination .Board v. Abrams,

No. (Sup. Ct. N.Y., Complaint filed __ 1979).

- See text relatlyg to, mfra notes 22-27. :
3. In fact, \a difficult to even identify all of the

issues tha, may become important Because thi

report is being typeset (January 18, 1980) before
the parties to cur¥ nt litigation have had a chance to
brief the legal merits of their respective sides. One .
exception is the AAMC’s “Memorandum in Support
of Motion for Préliminary Injunction,” infra-note

- a8 : ,

» b

4. The exact legal basis for open-testing legislation at
the federal level could be the Commerce Clause of
the U.S. Constitution (Art. 1, sec. 8, cl. 3) and at
the state level it could he a constltutlonal educatiory
clause ‘or the more general “police power” of the
states (see, e.g., Panhandle EKastern Pipe Line Co. v.
State nghway Commissioff; 284 U.S. 613, 622

(1936): “The police power of a state, while not "

« susceptible of definition with circumstantial preci-
sion, must be exercised within a limited ambit and is

) subordmate to constitutional limitations . ... It is
the governmental power of self protectlon and
permits reasonable regulation of rights and property
in pafticulars essential to the preservation of the
commudity from injury”’).

5 47 LW. 4233 (3/6/79).
6. Id. at 4233.
7. Id. at 4236’

8. 438 U.S. 265 (19:78). .
9. 438 U.8. 104 (1977). ) '
10. Id_ at 124. The quotation from the. Mdhon case.

i#8d by the Court continues: “As long recognized,

some values are enjoyed under an implied limitation
and must yield to the police power. But obviously

~

. the implied limitation must have limits, or the

contract ‘and due process clauses are gone.” 260
U.S. at 413.

11. See M. McClung, “The Problem of the Due Process
Exclusu(n 3 JI, & Educ. 491, 495—501 (1974).

12. 17 U.S.C. Sec. 1M et seq. )

13. C.A. No. 79-CV;730 (U.S. Dist. Ct, ‘N.D.N.Y.,
Complaint filed November 9, 1979). The AAMC has
filed a “Motion for Preliminary Injunction,” and a
“Memorandum in Support of Motion for Prelimi- «
nary Injunction” (December 18, 1979). Defendants’"
“Memorandum in Opposition (January 3,
1980) raised procedural objectnons regarding juris-
diction, proper defendants, and laches, and there-

* fore dld not brief the merits of the case. A hearing
on the motion was held on January 7, 1980. -

NOTE: As this report is being typeset, District
Judge Neal G. McCurn, rolymg primarily upon the
copyright claim, has handed down a decision grant.
ing plaintiff’s motion for a preliminary injunction:

t

~
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The standard in the Second Circult_for-issuance of a
preliminary injunction is that:

« " “there must be a showing of7 possible -
irreparable injury and either (1) probable
success on the merits or (2 sufficientl
serious questions going to the merits
make 'them a fair ground for ljtigation and
a balance of hardships tipping decidedly

. toward the party requesting the prelimi-

nary rehef ”
.

/The Court finds that in this case, the second
criterion has been satisfied, warrantlng the issuance
of a preliminary lmunctlon enjoining enforcement
of « Sections 341 and 342 of the Educatlon Law
against pla{ntlff pending a- determmatlon on the

*  merits.
Cy .
+1““Memorandum-Decision and Order’’ (mimeo 21
pages, Jahuary 21, 1980) at 12.

14. AAMC Complaint, supra note 13 at 7 (par. 22).

i

15 Id. at 7 (pay, 23). N : N
16. [d. at 10 (par. 37).
17. Id. at 12 (par. 47). : . -

18. See supru note 3.

197 17 U.S.C. Sec. 1017..

20. 'House Report No '94-1476, cited at 17 U.S.C.A,
Sec. 107.

t
L

21. Id. Fovne exdmple of balancing the equities under
the new Copyright Act, see Meeropol v. Nizer, 560
F.2d 1061 (2 Cir. 1977), cert. denied 434 U.S. 1013
(1978): The Meeropol Court cited the need to
balance “the exclusive rights of a copyright holder
with the public’s interest in dissemination of infor-
mation affecting areas of unwersal concern, such as

art, science, histor r mdustrym 560 F2d at
1068. @
22. Cited in CEEB v. Abrams, mfra note 23, at 10 (par.
27).
"‘

23. No. __ (Sup. Ct. N.Y., Complaint filed ___ 1979).
24. See six counts set forth in CEEB Complamt supra

) note 23. at'20-23.
25. Id. at 12-13 (par. 33).

26. 325 U.S. 761 (1945). . v

27. Id. at 767. The remainder of this citation reads: “or
to regulate those phases of the natnonal commerce
which, because of the need of national uniformity,
demand that their regulatlon if any, be prescrlbed
by a single authority.” Although not argued in the
CEEB copnplaint, some proponents of open-testing
would make this claim for fede(;il legislation.

28, .See for egample, exemptlons o the Federal Free-
dom of Information Act, 5 U.S.C. Sec. 5562(b); and
exemptions to the Néw York Feebdom of lnfori‘na\\‘
tnon Law Section 87(2) including exceptions for

“trade secrets” and competitive injury at Secu?n
. L

N
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29.

[
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L] . !‘ - ‘
87(2)(d). The Weiss bill and the New York law are \‘April 1979, .Educptional Testing Service):" “Al-

of course designed to remove this kind of exemp-
tion for the test items apd data comprising specified
tests, ~

Citizens for Better Education v. Board of Edudation

of Camden, 308 A.2d 35, 124 N.J. Super. 523

(App. Div. 1973).

i

474 F. Supp. 244 (M.D. Fla. 1979).

31. For example, the AAMC Complaint, supra note

/

32,

e

at 15 (par. 62-66) raises a Fourteenth Amendmjent
equal protection challenge based on the exclusion of
College Board Achievement Tests and GRE Ad-

. vanced Tests from the New York open-testing law.

See, for example, John Fremer & Alice Irby, “Why
Some Tests Should be Secure?” (Preliminary Paper,

33.
34,

35.

though this paper argues the value of test security
for certain testiily programs that are associated with
selection decisions about-irrdividuals, there are many
testing contexts in wHigh security is not a critical
issue ..
closely linked to an ongoing instructiinal process

. individual test forms are publish or these
examinations test security after admiinif#ation and,
in somre cases, even during the administration is not
a primary concern.”’ Id. at 2.

474 F. Supp. 244 (M.D. Fla. 1979).
___ F.Supp. ___(N.D. Cal,, decision 10/16/79)...
As this réport is being typeset, t}}e‘Court has

granted” the AAMC’s motion for a preliminary
injunction. See supra note 13.

.. I§ is clear that when examinations are,
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. V.-NITIAL IMPACT OF FULL DISCLOSURE LEQIéLATION

' ! v : !
.

e

(}t is too soon to gauge the full impact of the New York law upon students,
higher education institutions and test companies. However, we can make some ) . o
general observations and list the specific actions that have taken place up to -
this moment. Eve)"'ything in, this chapter must be considered tentative and

subject to change. Lo

.
LA
- . ,

»

' A. General .

The enactment of.a controversial raw is always followed by an unstable period, - Period of

~ during which ambiguities in the law are ironed out in the legislature or the AdJ“”t',"e"’t
courts, enforcement agencies struggle to prepare interpretive guidelines and

.everyone waits to see if their proghecws will come true. No on€ should be

surprised if some members of the testing community exercise their right to Situationg Change
lobby against further legislation, file suits or ask for clarification. This is a

normal course of affairs. Nor should there be surprise if testing companies

request more time to adjust to the law. Admissions testlng has been operating

in a certain way for half a century, so change is unlikely to take place

overnight. - &

B. Specific .

As of January 1980, the following tests given in New York and subject to the Impact in New York
law have been withdrawn by their sponsors: . , to Date o

Allied Health Entrance Examination ~ Withdrawn Tests ’
Allied Health Professions Admission Test 4
' Aptltude for Practlcal Nursing Examination | . ’ .
Abptitude Test for 'Allied Health Programs . ' . : { !
Doppelt Mathematical Reasoning Test s , ‘
, Entrance Examination for Schools of Health-Related Technologles
A Entrance Examination for Schools of Nursing
Entrance Examination for Schools of Practical/Vocational Nursmg
. Health Occupations Aptitude Examination
- New Medical College Admlssmn$ Test -
Miller Analogies Test . ) “ o
Minnesota Engineering Analogies Test | v
Nursing School Aptitude Examina#ion
-Optometry College Admissions Test
Pharmacy .College Admissions Tests R
A\ Pre-Admission Assessment for Practical'Nursing
Pre-Nursing and Guidance Examination
Pruebas de Aptitud Academia (Spanish S.A.T. )
Veterinary Aptitude Test

YRR

AR
—

.-

. .Two of these tests, sponsored by the National League fpr Nurses — the
~ Pre-Admission Assessment for Practical Nursing and the Pre-Nursing and
‘ Guidance Examination — may return to New' York in the spring.- Of the
\\ remaining tests, twelve are sponsored by the Psychological Corporation, three
\ by the Psychological S(‘arvices Bureau, one by the Amegican Association of




+ ¢ Medical Colleges and one by the College Board. Most of these tests are given to
small numbers of students. If the legislation is amended to exempt tests taken
by small numbers of students, some or all of these tests might return to New

- York. As things stand, the sponsors of these tests feel that they do not have a
sufficient volume of Est ‘takers among whom to spread the costs of developing

more forrqs of the tests.~ "~ ) R .
Tests Still /e " The tests that will continue to be offered in New York are: The American -
Offered ‘ College ‘I‘estlng Assessment Program, the Dental Admission Test, the Graduate

Record Exammatlon, the Graduate Management Admissions Test, the Law -

School Admissions Test, the Preliminary Scholastic Aptitude Test/National

Merit Qualifying Test, the Scholastic Aptitude Tests and the Test of English as

Impact on Test . a Foreign Language. However, these tests will not be given as often as they have
Administration been. The College Board plans to cancel four of the eight planned 1980
administrations, three of which are Sunday administrations provided for

individuals - who cannot take exams on ‘Saturdays for religious reasons. In

addition, flexible services for the handicapped will be reduced and large print,

braille and. cassette versions of the tests will be reconsidered. The Graduate

Record Examination will change its number of administrations from six to

four, and the Law School Admissions’ Council has dropped‘the number of

*  administrations of the LSAT from four to three. At the moment, it appears

that the cancellations of administrations hit hardest at those sh@;:nts who

cannot take tests on Saturdays for religious reasons. However, it is pokgible that

an amendment to the law will exempt Sabbath tests, thus reinstating tﬁgn.

N \ A glance at the list of tests w1thdrawn reveals that health professions are
L heavily affected. Scholarships based upon admissions test scores in Medicine
might be unavailable to New York students until a new. procedure for awarding
them is found. State Department of Education officials fear that adult
applicants with dated. backgrounds and minority candidates from unknown
school systems are most likely to suffer if the health professions no longer use’
the tests to select candidates. ' .

;ncrjeasgd Costs . The College Board has announced an increase of $1 75 in the cost of the SAT.

' In addition, of course, students who request test companies to return the tests

¢ will have to pay .a surcharge for the service ($4.65 for the SAT, $4 for the

' LSAT, $5.95 for the GMAT and $5.50 for the GRE). The additional cost will
most likely hurt poorer students the most. '

New Yotk state medical schools have waived the requirement, for the MCAT
scores, saying they were never decisive anyway as determiners of admission.

" , - . However, New York students who wish to take the MCAT will have to leave
. ’ the state in order to do so, unless the law is amended to exempt it.
Potential As noted earlier in the report, the Assocnatlon of American Medlcal Colleges
sgi;;nges in the : has challenged the legality of the law and the College Board has filéd a claim
ing

asking for an injunction against thé extraterritorial provisions of {he law. The
outcomes of these actions will clarify the situation somewhat. In addition, a

number of amen s to the law are being considered that might change its
. immediate impact. .

No one knows how colleges and universities will respond to the provision that

test companies must file copies of all validity studies conducted for

- . institutions. The most likely outcome is that they will no longer ask for such
studles or will ask that the law be amended to allow anonymity for institutions.

- Should)they curtail validity studies and evaluations of their admissions

) prfbcedures testing representatives fear that the consequent lessening of test

< . 46
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score -use will redound upon already disa,dvantaged applicants. At the moment
there is some possibility that this provision of the law will be aménded, as well,

‘Clearly, the New York situation is in so muéh flux.that it is not possible yet to " :
* judge the impact of the legislation. Amendments are being proposed that ¢ould .
change the impact, considerably and the court decisions could alter the
situation substantially. Legislators considering testing bills would do well to

study the New York example carefully, pay’%ng special attention to upcoming | o
. amendments and reactions to them., : '

IS
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. VI. STRATESIES’FOR EVALUATING THE DEBATE' .o T 1
\ AND SUBJECTS FOR FURTHER STUDY LT CoL |
Havﬁng‘arrayed argtlments for and against testing legislatlon and ha‘)ing o What Are the »
. sketched?potential'Jegal issues surrounding it, it is time to boil paatters down. Primary Issues?
to essentials, What are the®*primary issues? What dita are ilable to help . The Needed Data?
someone wergh the-“merits of varioug arguments? W critical data are -

missing, how might one gather the needed mformatnon" .

PN \
v
.

It has already been pointed out that when they are dlscusslng many of tl‘le
issues, the oppone o not really engage one another. They proceed from ‘
N different assumpti®fs and they disdgree about fncte- interpretations of the ' ’ .

facts, warrants for drawing coq\luslons from the facts and conclusions. : . -
The testimony also _abounds with assertions for which little evidence is . Lack of . ‘
% ° produced and issues that do not "bear upon the laws and bills under. Evidence/Data” .

consideration. This lack of hard data and fhese excesses of emotion about other -
matters are’ striking features of the debate. They are tejltale signs that thev’
ostenslhle issue- is, in part a surrogate for bthe‘r deeper, undeclared issues. The Deeper [ssues
Among. those are some fundamental qfiegtions about “equal opportunfty, »
meritocracy, and elitism that’have troubled thjs country for generations. How
. do Americans get ahead and what role do the schools play in helping them?

o is m&kmg the decisions about whom, on what authority and with what :
eonsequencas? Today, test manufacturers are on the carpet because their « .
products*obviously play a role iff the selection/sortigg process. It would not be
surprising if another instituti n is called to the ¢ pet next, and, after that, o

./ + ®more and more institutions, untll swers to tho® fundamental questions ° .
" . becgme more agceptable. - \ :

- é . )
it is to explore 'many of these greater issues, it would be a "

' A impoytant 3
_~the intehtion of thls report to pursue them., So 1n the 1nterests

: _d arture' :
tled to’ some profound sdcia) policy matters we should eliminate the more . Ghjbal Issues
_global, socia gum’cmts_ about Testing and the Test “Indujtry” fram our list of ) 'I/}s_ide, Examine
o8-+ primary Is e proposed and enacted legisigtion focuses on a relatively . Frimary lssues _
’ narrow grgna and a relatively narrow range of abtigns within that arena. The ' L.
ments off any spé fic piece of legislation should be evatuated in terms of they «
ich'it ccurately characterizes, dlrectly addresses an ost likely T
entary and secondary educatlon

to benefici ly afféc testlng'prouesg"\‘
.~ addressed hy b of thelle on) or in
. (the arena addressed Dy .The New Jersey ). Whére, such leglslatlon may lead

» » or how it might fit into } conspiracy fo “kill the messenger” or ‘“‘destroy

> testing” or drive the “little s out #f competition Qr cover up structural
inequities inherent in capitalism“ re isSues beside the immediate point.

2 ve

f Ly The rematplng 1ssues can be lelded into those in thlch empirical evidence
plays a primary- rele and those restlné ‘upon principle. 1‘6 the éxtent that
regulatory legislation addresses a.concrete problem: that Lan be remedied .

, =legislatively, its proponents must bgaable to produce bvidence of the problem
and evidence that the'law will correct it. To thé extent that the legislation is
“called for -on a mattet’ of prlncrple ~— say, the pr1ncrple of “fairness” or the ’

pnncrple that “sunshine” statute®should be extended to cover thls area — then

er i higher é’ducatlon the arena
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the proponents need to persuade us that the importance of the principle
overrides objections to its implementation and the sacial benefits outweigh the .
costs. :
: . N ¢ . »

[

A. Evaluating Assertions About the Importance of Tests, .

Misuse and the Effects of Legislatign >
Evaluating the Leaving the New 'Jerséy and G)’bbops bills aside, for the moment, the arguments
Arguments ' that rest more upon evidence than principle can be collapsed into three general -
propositions: (1) admissions tests seriously affect the life-chances of American
students; (2) admissions tests are being misused/misunderstood/misadvertised
in ways that place some students at a disadvantage; and (3) testing legislation
requiring full disclosure will soften the influence of the tests upon life-chances
and will help correct problems stemming from misuse. The first proposition
‘must be substantially true in order for the second to be important enough to
require the third. Principles aside, if all three are supportable propositions,
testing legislation. might make sense. If any of them is unsupportable, testing
legislation may not be necessary. '

o«

* . ) N

Propggition 1. Admissions tests seriously affect the life-chances of American students.

2 ~ R : * )
Admissions Tests Thejkey term here is the.relative word “seriously.” Supporters of legislation
Affect « haye argued that the tests play an important role in individuals’ professional
Life-Chances s, but they have not specified how important. Are admissions tests as
p/)}tant as supporters of legislation assert? There are séveral ways to find out.

FirSt, do students believe that, admissions tests heavily influence their
, life-chances? We know of no systematically gathered data about this. Anecdotal
\' What Do Students ’ evidence, and the fact that student groups lobbied for legislation in.California
_Think? and New York, would indicate that many students do perceive the tests as
having important influences on their caréers. But the apparent evidence that
the vast majority of students go to their first-choice undergraduate institutions,
and the apparent relaxation of admissions standards due to'lower enrollments,
suggest that the influence is not particularly great, at least at the undergraduate
level. It appears that as the. stakes get higher and the competition becomes
more fierce — that is, at the professional schbol level — the tests become more
‘ important. R X
N . B _ o . _
Do Some - This leads to a second clarifying question: Do ser admissions tests have more
flg(:’gi;‘;’;;’r"”sl;’;"“‘st impact on lives than others? It certainly appears that in fields like medicine and
Than O,hers?pac law, where the number of schools and students iS highly restricted, the
. -consequences of low scores are bound to be more dramatic. Whereas almost na '
_undergraduate students will fail to find some school to attend, a certain
percentage of law or medical school applicants may find themselves shut .out
. ' of those fields entirely if they do poorly on the admissions tests. Certainly,
some must be shut out because there is not enough room for all appligants. It
may be_that some should be shut out. Perhaps many of them simply would not
make gdod doctors or lawyers. The question is whether or not, for those people _
who do not gain entrance to professional school, the admissions test was a
major factor or only one of many factors.

'ow Seriously? _

To really gauge the importance of the test, it might also be usgeful to ask what

happens to people who apply to professional schools and are turned down. To

be sure, if the decision to deny admission was unfair, there is no real

- . compensation. It would nevertheless be useful to know whether the aspiring

! ' g smedical doctor becomes, instead, a chemist. Turned down by the law schools,’
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does the candidate go) on to pursue a Ph.D, in history? What percentage of the
rejected applicants continue to ‘apply. until they are_finally selected? What
happens to the rest? When all is said and done, how significantly did the test
affect the life-chances of individuals who already have bachelor’s degrees and
are motivated enough to want to go further? 8

A third question that might be asked is: Are some admissions tests used
differently -than others? If graduate and professional school tests have jmore
impact, it may be because the competition is so fierce or it may be because
they use (or misuse) test scores differently. For instance, it may be that the
people who make admissions decisions for médical school are quite different in
background, training and knowledgeablllty about testing than people who
make .admissions decisions for .ursing schools, undergraduate institutions or
law schools. N

If there were more information about student perceptions and degrees of test
impact at various levels or in various fields, it would be easier to judge this issue.
But one might be confusing test influence with some other, less obvious factors
that influence life-chances. Even if students believe that the tests are
influential, the students may be wrong; the tests may simply “stand for” and
legitimize some more powerful, but ¥ss visible, selecting device. There is ample
evidence that socioeconomic factors have a profound influence. upon life-
chances. In order to more fully understand the impact of test seores one would

¥ want to know how they relate to those other factors. If test scores are clodely

related to socioeconomic selecting-factors, then they may not have much real
mfluenceppon life:chances at all.

-

Proposition 2, Admissions tests are being mlsused/mlsunderstood/mlsadvertlsed in ways that
place some students at a disadvantage. >

The search for support of this proposition should begin with distinctions
between admissions tests at various levels, institutions and professional schools.
Who makes the admissions decisions? What training have they had? What other
criteria_do they examine? The recent College Board-AACRAQ Survey of
Undergf'aduate Admissions Policies, Practices and Procedures (Van Dusen,
1979), provides,some useful information about the situation at_the undergrad-
uate level. According to that survey, two-thirds of the public four-year
institutiond studied and three-fourths of the private four-year institutions
required either SAT or ACT test scores as part of the credentials package for
xﬁh applicant. Other important parts of the credentials packages were high
school transcripts, health statements, letters of recommendation and personal
essays or autobiographical statements (those last required by 40 percent of the
private four-year institutions). Institutiens also prefer a certain number of years
of high school study in English, mathematics and so on, as part of the selection
criteria. : ~ ) )
When asked whether ACT or SAT scores were the single most.important factor
in ‘the decision-making process, very few schools replied affirmatively.
Ninety-nihe percent of the most selective institutions reported that the scores
were not the single most important factor. Ifowever, about 60 percént of the
publlc and 54 percent of the private four-year institutions said that test scores
are a ‘‘very important factor” in decision making. The percentages are much
lower for the “open-door’” admissions ahd two-year institutions, which the
ma_]onty of America’s students attend. T

These statlstlcs suggest that, at the undergraduate level, test scores are rarely
the sole ‘criterion for admissions, although they are considered very important

b1 *
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by a majority-of bur-year institutions, The ¥ata do not prove that institutions
which conmdqr test scorés very important ate not still overestimating their
. precision or overvaluing them in some way. In order to get at the misuse
How Well problenv more directly, we need evén more information about both undergrad-
Z‘Z’;:‘;z are. ' . uate and graduate selection processes. Some in-depth studies might be useful, as
Officers? . would a survey of admissions officers’ knowledge about the characteristics and
. limitations of aptltude tests. If we found that many of. them harbored ¢
' mlsf:"onceptlons we would not only have grounds to, support allegations of
misuse by institutions but we would" know what kinds of abuses were most
prevalent and in need of correction. - :
How Are . - Ong misuse issue that has surfaced often-in testimony is, the ‘“‘cutoff score”
((:}l;cf%f Scores, controversy. Some proponénts of legislation argue that institutions use cutoff
' ‘ s}ores to determine eligibility. This practice would represeht a-misuse of the
tests, most of which are npt'!ﬂiﬁ@tr:ly accurate tﬂp_ermit sharp distinctions in
. scores. Representatives of thewinstftutions generally deny that cutoff scores
exist. Obviously, the test scores are used for making some discriminations; all.
o other things being equal, an applicant with a higher score is probably going to
be selected over one with a lower score. Just as obviously, most universities

can demonstrate that the test scores of their freshmpén span a considerable
range of percenfiles. - oo —

Is Test Information Another approach to the misuse problem would be to assess the kind and
Available? unt of data test-publishers now make available to test score users. Are their
h dbooks and explanatory materials readily understandable? Do they explicit-
ly emphasnze test linlitations or are the limitations only implicit in statistics

that few readers will attend to or understand? Are the handbooks and materials -

widely available? - they, updated often? What do admissions people do with
the handbooks? . . .

Is There a ~Sndr A third approach to misuse is to develop deeper Aunderstanding of the social
g‘i‘:’“"#: o forces that seem to promote it. Is there a cultural djsposition to automatically
M,-sﬁgg?m" ? .. accord things like tests a truth value they do not deserve? What are the roots of

L ' that disposition? More information about this would larify the context in
which certain misuses take place and perhaps enable us to design corrective
strategies for all the actors involved, including testing companies.

!

zf(‘)’;’:;'i‘[’u”:':s’s" : Some proponents- of - legislation argue that simply administering a badly
Misuse? designed test constitutes ‘misuse. In other words, the issue of abuse is
inseparable from the issue of test quality: a bad test will be misused as soon as

. . anyone bases a decision upon it. This point of view would distinguish two
categories of misusq: misuse at the hands of people who use the .tests and
“intrinsic”’ misuse (&&_nece%arlly follows from a bad test. It is’easier to argue
that disclosure legislation will not>prevent the former than it is to argue that it

¥ will' not affect the latter. The problem of intrinsic misuse relates to all the
issues raiséd in Chapter I about-the quality of standardized tests. If full
disclosure reveals that particular tests do not meet reasonable Standards of
quality, it will prove that intrinsic misuse does indeed exist and it will provide
some pressure to raise standards or decrease dependence upon the test scores.

N

’ Prpposition 3. Ftegulatorv legislation requiring full disclosure will soften the influence of

| test; ypon life-chances and will help correct problems stemming from misuse. .
A ) * ‘

Has ““I'ruth” One way to test this proposition is to look at the past. Are there other areas in
Legislation which legislation has accomplished similar goals? What benefits have been
Accomplished « ' « »
Reform? reaped from various other “truth” and “‘sunshine” bills? Do the bills and laws

R go to the heart of the problem?
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One way in which supporters of full disclosure feel that the law can correct
abuse has already been noted: they feel that it will raise consciousness about
the limitations of tests and force tes{ gevelopers to meet standards of quality
that are acceptable to. the public as well as to psychometricians. Those test
developers who have tied test quality to the technical issue of security have
been unable to agree, of course. To them it is a contradiction in terms to ask
for a “quality” test that is not secure and canndt be confidentially validated for
individual institutions. They. feel that, a paradoxical outcome of the law could
easily be that in proving that their tests are of high quality in some respects, the
test companies will lower the quality of the tests in other respects. In order to
understand this dispute more clearly, nne needs to know. what “quality’’ means
to all actdrs in this drama and whether there are not some combinations of
technical and lay definitions that would satisfy most reasonable people
Otherwnse the effect of the le&latlon upon test quality is moot. e
Will the laws correct misuse of tests and scores by counselors, personnel
officers, admissions officers ANd others (assuming such misuse exists)? The
effect of the laws upon users is somewhat indirect, since the laws regulate only
the test manufacturers. To the extent that practices change while the laws are
in effect, some\‘might find a causal connection, but it would be difficult to
prove.

. Another way to test thism ition is to look toward the future. New York
and .California have enacted theiNtesting laws, and others should be able to
learn from their experiences. There\js a great opportunity here to gather some
prelegislation data "bearing on the key issues at stake and initiate some

“continuing efforts to monitor events. |

A fihal question about this prop(ﬁition is'whether- there are other ways of
) cgrrecting the problems short of state or federal legislation. Will test companies

move to correct the perceived problems on their own, without goyvernmental ’

regulation? How enforceable are the APA standards? Could the psychometric
and admissions communities take a stronger Yole in setting and enforcing
standards? Whether or not the testing companies would have gnoved in
directions their critics have urged without legislative hearings over the last year,
one cannot know,. But it is clear that they are now moving in those directions,
*faster than ever. The Public Interest Principles released in January 1980 by the
Educational 'I‘estmg Service, the College Board, the Graduate Management
Admission , the Graduate Récord Exammatwﬁ\&oard and the Law
School Admissiqn founcdil, represent an attempt4o be responsive to the issues
raised by the legidlation, without endorsing thé legislation itself. Clearly, the
legislation has already had some impact on testing activities.

)

B. Evaluating Arguments From Principl_e

Conceivably, someone could gather the information required to test the
foregoing propositions and cqnclude that the evidence is not sufficient to make
the case for legislation. But this would not he end of the matter. There
remain‘strong arguments from principle to contend with. The most common
one is expressed in the phrase by which all the legislation has come to he
known: truth in testing. The argument is that this is a matter of truth, fairness
and open governance. Against su<h ideals, technical or financial arguments
should not prevail.

Stated so baldly, the issue looks easy {o decidg. Any red-blooded American will
Zome down on the side of truth and fafpess. d(’ed for some people, the issue
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is just that simple and the decision just that automatic. However, it is
somewhat more complex. To begin with, the use of the word “truth™ begs the
questioff in this arena just as it does in lending or advertising. It is a political,

not a descriptive term, more divisive than helpful. The term fairness is more
comfortable for both sides. Strenio puts the fairness argument in its strongest
form in The Debate Over Open Versus Secure Testing: A Critical Review, When.
he points out that open testing might be more fair to individual test takers
(who have a right to know the basis on which they are judged), more fair to the
general public (which is seeking accountaljlity) and more fair to‘the testing
companies (who have a right not to be unfairly accused of hiding something).
In addition, to the extent that aduissions tests are defagto instruments of
public policy, open testing is more f# to our society, which, being democratic,
should prefer governance in the open. VI _ '

Opponents of legislation argue that fairness is already at the heart of test
design, development, administration and use. ‘The  point of having secure,
standardized tests is to give decision makers‘inforrr%i"qn about students th
does not confer unfair advantages to some of the-studénts. From their point of -«
view, an admissionNrocess resting upon political judgments and no standard
agajnst which to measure academic abilities' of people from very different
backgrounds would be grossly unfair. If disclosure legislation were “fair” to the
students who wanted to see their tests but, at the same time, destroyed

_security, eroded the quality of tests and reduced confidence in them, it would

end up being “unfair” to a much larger group of students and to the society at
large.
a

The fairness issue, then, boils down to a matter of competing public interests,
and presents a final proposition to test. The proposition advanced by
opponents of the legislation is that in being fair to one group we may be
imposing unfairness upon other groups. To test the proposition, one should
_know whether, in fact st security is essential to test validity; ‘whether
disclosyre will erodé tegfquality and confidence in test scores sufficiently to
desiray the utility of admissions tests; and whether, in fact, a decreased

dependgnce upqn standardized\test scores would take the country back to less
fair sjandards for admnssnon to higher education.

Is security so céntral to thévahdltylof the tests that to breach it is mevntably to
lower the quality and utility of the tests? Ms. noted in Chapter III, \the
Association of American Medical Cotleges drgues that it is and’so do a nuorr;}er )
.of prominent psy(,homeh'mans But there Wee also psychometricians who m
. "that security need not be tied to validity and utility and that open testing is

"+ feasible. Apparontlyl the best gnswer to this question is that it depends upon

the test, its design and its use. The debate could profit from a clear explanatlon

of this point on a test by test bdslq

™
'

. Will the need to greate more test questions inevitably reduce their quality?

Some test constrigatérs argue that in certain subjects, the number of good
questions is lim ed ba disclosure will sponer or later exhaust the supply,

“lowering the qual;ty of the test or ruining its predictive’ validity. Some will

counter that wilys of conceptualizing subject matter areas change over time, 50
the tests will havé)to change along with them. Static subject matter areas that
are exhaustible do not ox:st they argue, for if they , knowledge would be
st.indmg still.

s
“s 1t necessarily’ true that exercises, once released, can never be used again?

Perk ps, after a certain period of time, old exercises can be reused w:th little or
no dimage to a test’s validity. It is a testable hypothesis.
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/ Will disclosure erode confidence in the tests among users? The answer would Will Confidence
seem to depend upon the answers to the first two questions. If responsible - in Tests Suffer?
persons demonstrate that disclosure will not impair the quality of certain tests
then there is no reason why users of those tests should lose confidence in them.

‘ If test users do lese confidence in the tests, will their decreased dependence Does Less
upon the tests lead to less fairness in their decisions? To the extent that g,g:tg'de"cc n
admi§sipns people dg not rely heavily upon test scores, there should be little - Necessarily Lead
change in the fairness of their selection procedures. To the extent that they to Less Equitable
rely heavily upon test scores, the answer depends upon their confidence in - Pecision Making?

.. available alterpatives such as grade point average or institytional tests. & '
Certainly the l?ot;al disappearance of 3 standardized measure against whirh to ’
compare students from @differing backgrounds would affect the fairness ¢f the
adnﬁssions process. But there is no evidence that testing legislation will ;
necessarily lead to the disappearance of ‘stanflardized tests. Fear oM these |
grounds appears premature. . 2
The proposition that disclosure necessarily leads to lower quality tests and thus
.to an unfairness worse than the unfairmess the legislation seeks to redress, needs
. more comprehensive testing before it can be said to be proven.
The preceding discussion suggests that the following are critigal questions eaclC Critical Questions
. person confronting this issue must answer in order to arrive at a positio’n: . Before

Legislation

“1.1Is there a problem with testmg that requires state or federal
legislative action?
2.1s open testing technically feasible? for all tests or only certain
ones? ‘ : 1
3. What will be the consequences of open-testing for various kinds of
tests and levels of education? ~
4. Will open testing erode or enhance confidence in the tests? with
what result?
5. Will any personal, social or educational benefits of open testing be
fset by such problems as decreased validity, increased cost or
‘ #e'duced use of the tests?
6. Do test companies already release sufficient information?
7. Are there partial disclosure plans that would be preferable to full
disclosure?
8. What is the magnitude of $tandardized test misuse? in admission to
* postsecondary schools? professional schools? elementary and
. secondary education? . ' ‘ ;

9. Will disclosure ltglslatjon correct misuse? . )
10. What legal and ((mstltutlonal pr()blems are ralsod by which
\\ provisions 1g.current testing laws?

Where one stands on this complex issue will depend upon the answers to the
questions raised by these propositions. People who feel that the burden of
establishing the need for legislation rests upon those who are drafting it are . N
likely to want to test the first three .propositions. Those who feel that
opponents of the legislation must prove that the fairness principle does not
apply are likely to want the last proposition tested. It should be clear that both
proponents and opponents of legislation have homework to do.If legislative
debate does nothing else than bring more information and clarity to this vague
public policy area, both sides will have been well served by it.
o N ; : -
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APPENDIX A

96t CONGRESS

. r»
. s H,R. 3564

. .

. To require all educational admissions testing condueted through interstate com-

merce, and all occupational admissions testing (which affects comumeree) to

| ) bo conducted with sufficient notice of test suhject matter and test results, and
for other purposoes. .

IN TIIE IIOUSE OF RM’RI&thTATthb

Amm. 10, 1979

G1BBONS introduced the followiug hill; which was re llvrr{’d to the Connittee
on Education and Labor )

» LN «
o ' B

"~

=

- - ' % . ABILL, )

. . To require all educational admissions u-s!mg conduéted through

interstate commerce, and nll oceupational admissions testing
(which alfects commerce) to be conducted witlt sufficient
noticoysl test nubje(.‘l\multnr and test Fesults, and for other

- purposes. . \ “
. o S

1 Be it enacted by the Senate and House of Representa-
' " ' 2 tives of the United States of America ihnl Congress assembled,
"8 That this Act may be cited as the '"WI in Testing Act of

4' 1979, ’
b '.SE('. 2. A used in this Aet—

¢

PAruntext provided by enic [N

ERIC | »



2

1 (1) the term “edueational admissions test” means
2 aln_\' test of aptitude or knowledge which—

3 (A) is administered to individuals in two or
4 | more States, »

b (B) affeets or is conducted or distributed .
6 through any medion of interstate commeree, 1'|'ml
7 (C) is used as part or all of the basis for ad-
H mitting or denying admission to an individual to

1) )’ any institution of higher edueation;

10 (2) the term “‘occupational n(]mis?pﬂ test” menns
¢ any test which is nsed as part pr all of the basis for
e aresadl o ’ . . . . . .

12 admitting or denying admission to an individual to any
-~

13, oceupation i\ or affecting interstate commerce;

Te :

4 (3 the pterm “test” ineludes any aptitnde  or
1h achievementZexamination, whether written or oral, and
16 nchides any objective multiple choice, machine scored,

17 essay, practical, performinee, or demonstration exami-

ERIC

Aruitoxt provided by Eic:

18 nation;
. \ .,

9 .. ©(4) the term Htest scove” means the numerieal
20 wilue given to tho test subject’s performance on any
, )
21 test;

. *
22 (5) the_term “person” inelndes individuals, corpo-

-
[ ] . . . . .

23 ratlons,  companies, associations, firms, partnerships,
o . . ) . . LN
24 societfes, joint stock companigs, and agencies and in-"-

. . N .
2h strumentalifies of States and loeal governments; and

[ L 4
' r -
"
! L
: ~ @
Q .

[ 4
L
Cy !
et t - ) )
* .
» - 3 Il
1 ~(6) the termn “'institution of higher education” ha.s

; P ‘

9 fthe meaning set forth in sectjon 1201)‘) of the lligﬁer
.‘K i . oA

vy “Education Act of 1965 (20 U.S.C. 1141()), -

N 4 | Sl:(‘. 3. The _(‘.ungr(-.ss hcrcb{y indg and declares 'that—-
I m icxting of scholagfic a.ptitudes and aéﬁieve-

6 ments has'h(.zcmm-. 1 principxil factor in the admission of

, 1 individuals to public, as wo'll as to private, institutions

: ¥ of higher edueation and that th('roforu_equal opportuni-

‘. 0 Ay under the law reguires that that t(*stifig be conduct-

. 10 ed in a manner which will ensire the équul rights and
11 fair treatinent (‘)‘f such individualf;
-
12 (2’[('Slillg‘ of skills for en.;ry into an u('cupfnion,
13 \\'l“('r‘b of « professional, eraft, or ll’rml(-. nn.tur(-, s a
14 critienl faetor “\'(-rnhlg the fl:eo’ flow of individual
17 skills in interstaté commeree ‘and s:-riof;;ly affects the
16 Natiou’s enpability for o(:onoﬁlic growth; and
17 () the rig};ts of imlividuals and the national inter-
18 ests enn he protected without adversely affecting the
1 proprictary interest of any entity administering tests by
20 simple requirements governing proper prior snotice to,
. 21 individuals of the subject matter to be tested and
22 proper subsequent notice of test results and their uses.
23 Skc. 4. 1t i the purpose of this Aet to prohibit the
’ 24 condueting of ednchtional and occupationnl admissions tests
95 ‘unless e tests me n(lministt'rt-(‘Lin # manner t,u proteet the




ERI

Aruitoxt provided by Eic:

4 - q

rights of the individuals tested and to grant a Federal enuso’

of action to any individual adversely affected by the adminis-
tration of any such test in vijolution of this Act.

Ske. 5. It is unlawful for any person to administer any
educational or occupational.admissions test to any individual
unless such test is admidistered in accordanee with the re-
quirements of section 6 of this Act.

Ske. 6. (n) Fach applieant to take auy edueational or
occupational admissions test shall be provided with a written
notice which shall contain -

(1) a detailed deseription of the l;l‘(':l of knowledge
or the tvpe of aptitude that the test attempts to ana-
lvze;

{2) in the ease of u test of knowledge, a detaijed
deseription of the subjeets .tn he tested;

(3) g margin of error or the extent of reliability
of the test, determined on the basis of experimental
nses of lli(' test and, where nvailaldt, aetual nsage;

(1) the nuwvr m o

distributed hy the testing oftity to the applieant and to

ielt the test pesults will he

other persons; and
(O) a statement of the wpplieant’s rights under
sithseetion (b of this seetion to obtain test results and

related fnets,

89

5

(b) Each individual who takes any educational or occu-
pational adimissions test shall, at the request of the test sub-
jeet, promptly upon eompletion §f scoring of such test, be
notifierd of —

(1) the individual’s speeifie perforinance in each of
the subjeet or aptitude areas tested;

(2) how that specific performance ranked in rela-
tion to the other individuals and ‘how the individual
rauked on total test performance;

- (3) the seore required to pass the test for admis-
sion to suel cecupation or the score which is generally )
required for admis<ion to ustitutions of higher oduca-
tion;

(1) zay torther information whieh may be obtained
by ihe udividual on request, 4
(¢) No edueational of occupational admissions test which

tests hnowledge or achievement (rather than aptitude) shall
be graded (for purposes of determining the seore required to
paes the te 1 for adimission) on t/}u- hasis of the relative digtri-
bution of seores of othier test subjects,

Sue, T \\'lu-m-\'gj' any person hag administered or-
there are reasonable grounds to believe that any person is
ahoat to adminster any eduentional or occupational admis-
sions test in violation of this Aet, a eivil aetion for preventive

refiel, inchiding an application for a permanent or temporary .




18

APPENDIX B

k]

96t CONURESS
Isr SESS10N 4949
® )
4

1 injunction, restraining order, or other order, mey be institut-
. N L]
X . B T I (. N ol To reqire certain informution be provided to individuals who take standardized
2 ed by the individual or individuals nggrieved. Upon applica ducational admissions tests, and for other purposes.
8 tion by the complainant and in such circumstances as the
4 court may deem just, the court may. appomt an attorney for ’
5 such complainant aid may authorize tha commencement of IN TIE HOUSE OF REPRESENTATIVES
6 civil action witheut puyinent o! teegs costs; or security, Jury 24, 1979
: ) . . Mr. Weiss (for himself, Mrs. Crusnony, and Mr. MiLeg of California) intro.
1 (b) In any action commenced pursunnt to this seetion, duced the folowing bill; which was reforrad to the Committee on Edacation
and Labor "
8 the court, i its diseretion, may allow the prevailing party,
9 other than the United States, a reasonuble sttorney”s fee s }
) .
10 part of the custs. { y \ BIEL
11 () The district courts of the United Ftates shall have '
| by | To require certain information be provided- to individuald who
12 jurisdiction of proceedings natituted pursuant to this et e . . .
Junsaetion ot proceeding I ¥ take standardized educational adinissions tests, and for other
13 shall exercise the same without regard to whether the pe- purposes.
y bt A any admimstratse )

14 grieved party shall have exhnusted anyg admnrstrative or \l Be it enacted by the Senate and Hoyse of Representa-
n e rormedie . dde . , . . . L. .
15 ptlu rremedies tl}";' may be provided by lqw. 2 tives of the United Sthtes of America in Congress assembled,

16 Sec. 8. This Act ghall be effeetive With respeet to any 3 SHORT TITLE
inistere . y 079, . oy s . vrn .
17 test administered on.or aftér Janunry 1, 197 A Secrion 1, This Act may boe cited as the “Educational
O 5 Testing Act of 1979”.
/ 6 FINDINGS AND PURPOSE
o 7 Skc. 2. (a) The Congress of the United States finds
' 8 that—
s ) .
. .
G0
v < V3 .
Q '
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(1) education is fundamental to the development

-of individual citizens and the progress of the Nation as

# whole;

"(2) thero j#“a continuous need to ensure cqual

access for a)f’ Americans to educational opportunities of
(8) standardized tests are a major [aetor in the ad-
mission and placement of students in postsecondary

elueation nn{ also play an important role in individ-

, uals’ professional lives;

(1) there i3 incrensing concern among citizens,
educators, and publie officials regarding the appropriate
uses of standardized tests in the admissions decision of
postsecondary education institutions;

(5) the rights of individuals and the public interest
can be assured without endangering the proprictary
Lights of the testing ageneies; and

(6) standardized tests are deviloy U od i i
tered without regard to Stite bowudiriess < ye o ¢
Iiy.r-(l. on a mtional basis. ’

(b) It is the purpose of this Aet—

(1) to ensure that test subjects: and ]l(“l'"«.".!l\' whoe

use test results are fully aware of the charasetorictios,

uses, and limitations of standardized teds in post-

secondary education admissions;

91

. 3
1 (2) to make_available to the public appropriate in-
2 f-or_mntion regarding the procedures, development, and
3 u&minisﬁrntion of standardized tests;
4 (3) to protect the public interest by promotix;g

.

5 ~ e knowledge about appropriate use of standardized

6 test results and by promoting greater accuracy, valid-
1 ity, and reliability in the development, administration,
8 and interpretation of standardized tests; and

9 (4') to encourage use of multiple criteria in the
10 grant or denial of any signiﬁca‘nt educational benefit.

11 INFORMATION TO TEST SUBJECTS AND POSTSECONDARY
12 . EDUCATIONAL INSTITUTIONS

13 SEC. 3. () Ench test agency shall provide to any test
14 subject in clear and easily undorﬁndnhlc language, along
15 with the registration form for a test, the {ollowing informa-

)
16 tion:

17 (1) The purposes for which the test is constructed

IR, and is intended to be us(-(yl‘.' ’

19 (2) The subject matters ineluded on such test and

20 the knowledge and skills which the test purports to

21 measure, -

22 () Statements designed to provide information for

93 mterpreting the test results, including explanations of

24 the \gst, and the correlation between test scores ‘and

25 future success in schools and, in the case of tests used
L ]
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for postlacenkirente awdmissions, the'stadard ervor o

m('a&un-ul('nl and the correlation btgween test scores

-

and suceess in the eareer fur which admission s

sought,

1) Statcments coneerning the elfeets omand nses
of test scores, including - -

(A) il the test score is used by itsell or with
other information to prediet future grade point
average, the extent, expressed as n percentage, to
which the use of this test score inproves the ac-
curney of predieting future grade point u\'(\;rn;’z(-,
over and above all other information used; and

(B) a comparison of the (\(-rng(- seoge ‘nud
percentiles  of test subjeets by major incowe
/ groups; and

/() the cxtent to which test preparation
courses improve test subjects’ scores on avernge,

expressed as a pereentage. .

(5; A deseription of the form in ‘which test seores
will bp reported, whether the raw test scores will be
altered in any way before heing repordd to the test
subject, $pd the munner, if auy, the test ageney will
uce the test seore (in raw or trunslormed form) by bsell
or together with any other iuformation ahont the test
subject to predict in afly way the subject’s future aca-

TN

5

demic performance for any postsccondary educution’
mstitution. . .

6) A ('ompl('(c.d(-svrip(ion of any promises or
covenants that the test agency makes to the test sub-
jeet with regnrd to aceuracy of scoring, timely forward-

’
g or score reporting, and privaey of information (in-
cluding test scores and other information), relating to
the test subjects.

(7) The property interests of the test subject in
the test results, il any, the duration for \yhi('h such re-
sults will be retfined by the test agency, and policies
regarding storage, disposal, and [future use of test
seores., . ,

(R) The time period within which the test sub-
jeet’s test score will e completed and mailed to the
test subject and the time period ‘within which such
scores will })Q‘l{lllil(‘(l to test score recipients designated
by the test subject, )

) A description of specinl services to accommo-
.d.-m- handieapped test subjects,

(10) Notice of (A) the information which is‘availa-
hl('- to the test subject under section .")(:1)&2), (B) the
rights of the test subject under seetion 6, and (C) the

procedure for appeal or review of a test score by the

fest ageney, ‘




. . 1)

*
| ) Ny institution which i atest seore recipient shalt
2 he povided with the infornation requived by sitheecetion (a).
3 The test ageney shall previde sueh infonmintion with respect

4 o any test |n'iur or cotnerleat with the hirst reporting o a
5 test seore or seores Lor that 1o tooa recipifat institutiog,
6 () The test agency -Indb amediazels notily the o
T xubject and the in:lil:uirS\\ designatod as test score recipients
8 by the test subject il the test subject’s score s delnyed ten
9 culendar days heyond the time period stated ander subsection =

+

10 (2)(8) of this section.
¢

1. REFORTS AND STATISTICAL DATA AND OFHER
12 INFORMATION
13 Seco 4 (D) tnoorder to lurther the purposes of this

14 Act, the following information shall be provided to the Com-

15 missioner by the test ageney:

ERIC .
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16 (A) Any study, (‘\‘H’ﬂ\i:)n, or statistieal report

17 pertmiming to a test, which a test ageney prepares or

18 cnuses (o be prepared, or for which it provides data. f‘“
1y Nothing 1 this paragraph shall require submission of p
20 any reports or documents containing infonmation identi-

21 finble with any individual test subjeet. Such informa

22 tion shall be deleted or obliterated prior to submission

23 to the Commissioner, /

24 ' (B) Hf one test ageney develops or p,l'()(lll('(‘s f test

25 and another test agency sponsors or administers the

s /
..

9

«

L}

?

T

AN
}
7
[
1 %  sumne test, a copy of their contract for services shall be
2 submitted to the Commissioner. K
3 (2) Al dafa, reports, or other documents snbmitted por-

1+ suant to this s(‘;-tion will be considered tojm records for pur-
5 pogs of section H52(a)(3) of title 5, United S\tatea Code.
6 (b) Within one year of the cffective date of this Aet, the
7 Comissioners shall report to Congress concerning the rela-
8 tionship between the test scores of test subjects and income,
9 raee, sex, cthnie, and handicapped status. Sneh report shali
10 include an evaluation of available data concerning the rela-
11 tionship between test scores and the completion of test propa-"
12 'rnl\n;pn courses,
13 PROMOTING A Ill-:T’l‘?N! UNDERSTANDING OF TERTSH
1 See. 6. () o order to promote a hetter understanding
15 of standardized tests utmlllqtimnlutv mdependent research on

16 sueh tests, each test ageney—

17 (1) shall, within thirty days aftgr the resuits of .
I any stendatdized test are released, file or cause to b
.

(. fedin the office of the Commisgioner—

vh (A) a copy of all test questions et calen-
P

21 lating the test subject’s raw score; )'

o2 (B3) the corresponding aceeptable answers 1o

23 ~ those questions; and 7

24 { () il rules for transferring raw scores into

25 | those scores reported to the test subject and post-

.
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a 8 , _ .
secondary educational instimtions)u)g(-,th('r with

| an explanation of suc}‘\ rules; and _
(2) shall, after the test has been filed with the

(‘ommissioner and upon request of the test subject,

sb\\theu‘st subject— . : N
' (A) a copy of the t;}t questions used in de-

ternuning the subject’s raw score;

(B) the test subject’s individual answer shect
together with a copy of the correct answer sheet
to the same test with questions counting toward
the test subject’s raw score o marked; and

(() a statement of@- score used to cal-
culate the scores already sent to the test subject if
such request has been made within ninety days of
the release of the test score to the test subject.

The test ageney may charge a inominal fee for sending out
such information requested under paragraph (2) not to exceed
the marginal cost of providing the information.

(b) This section shall not apply to any standardized tost
for which it can be anticipated, on tl;(- hasis of past experi-
ence (as reported under section 7(2) of this Act), will be ad-

ministered to fewer than five thousand test snbjeets national-

ly over a testing year.

10
11
12
13

14

15

9

() Documents submitted to th(.' (“fommissioner pursuunt

to this section shall he considered t(; e records for purposes
of seetion 552()(3) of title 5, United States-Code.

l’RI\:\CY OF TEST SCORES

Skc. 6. The score of any test Rl;i;j(‘(‘t, or any altered or

transferred version of the score identifiable with any test sub-

jeet, shall not be released or disclosed by the test agency to

any person, orgmiiq\tion. association, corporation, post-

gecondary educatiohal institution., or governmental ngonéy or

subdiv@ unless sp(-('ificaily authorized by the test subject

as a score recipient. A test agency may, however, release a]}

previous scores received by a-test subjeet to any currently

designated tst score recipic his section shall not he con-

eg and other information in a
>

strued to prohibit r(-lcnslo
form which does not identify the test subject for purposes of
resenreh leading to studies and reports primarily concerning
the tests themnselves. ’
TESTING COSTS AND FEES TO HT:)I)‘EY:!TB
Skc. 7. In order to ensure that tests are being offered at
o reasongble cost to test subjeets, each to;n agency shall
report the following information to the Commissioner:
(1) Before March 81, 1981, or yithin ninety days
after it first becomes a test ageney, whichever is later,

the test ageney shall report the closing date of its test-
t

ing year. Each test agency shall report any change in




10 ot . 1

o 1 the olosing date of its testing year with.in ninety dayvs - . r ' (ii) ¢xpenses incurred for test develop-
9 after t_ho change is &nnde. , o .' 2 ‘ment by the test agency for'eacl[ test pro-
3 ‘ (@) For each test lg-ogrum, with#h onre hundred .Y ' gram; and ' '
4 and twenty days after the cloge 0(!:’1“ testing vear the ) ; ’ /(im all expenses which are ﬁ;(ed_or ‘c.;m
5 test ﬂg‘:‘l_l(‘_\' shall report— * o i . . - 5 v be regarded as overhead expenses and not
6 (A) the total number of times the test was o S i secinted with any test program or with

e 1 *_tnkcn during the testing year,; \ i u-st-d(-\-vlopnwnt; - -
8 (B) the number ?f test thbj(‘(«‘t-‘* wholhave &H (3) If n separate ‘foc is charged test subjects for
] taken the test once, who have takenit twiceFand . 0 admissions data assembly serviees or score reporting
10 . who have taken it more than twice during the ' 10 serviees, within one hundred and twenty days after the
11 testing vear; 11 close of the testing vear, the test agcn(:y shall report—
9 () the \numh('r of refunds given to individ- ° L1 (A) the mu;b(-( of individuals r(:g'istcring for
13 nals who have registered for, but did not take, the ) 13 cach admissions data assembly service during the
14 ' test; 14 l(‘*sting vear,
15 (D) the number of test subjects for,whmn‘ the BT (B) the n‘umb(_*r' of itMlividuals registering for

. .

16 test fee was waived or reduced, 16 cach score re orting service during t'he tesu'ng
17 .. (E) the total nmggnt of‘f(\('s received from 17 O vear; &
] . M
18 the tgpt subjects by the test ageney for each test . 18 () the lolul‘ amount of reventie received
19 progﬁm for that test year; 2 . ‘ 19 /' from the individuals. by the test agency for each
20 ' (F) the total .mnmmt of revenue received _ 20 © nadmissions data assembly service or score report-
21 from each test pr;)grnm; and ) ’ ’ 21 ing service during the testing year; and , {
| (() the expenses to the test ageney tthe . 4 -J? (D) the expenses to the test agency for each
?3 tests, including — " ” ¢ P admissions data assembly sé’icc or 'sporc report-
24 (i) expenses incur_r.ed by the test agency . 2% 4 ing service during the testing yeaf. N
25 for each test program; . .

F

. - 2
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1 *+ REGULATIONS ANTENFORCEMENT
2 See. 8 () The (‘muyﬁ\(;nvf shall prmnu!g;}p( regnla-
3 t}nns to impldiment thé |')r-0\'isiun's of this At \\'illlﬁl one hun-
4 dred nnd twenty days after the effective date of tl‘liq Aet. The
5 failure of the Conunissioner to promulgate regulations shall
-6 not prevent the provisions of this A('tl[rmn taking clfect.
1 (h) Any test ageney that \-iululo.;uu‘\' ('lnus‘v_n_[ any pro-
] -\‘isinl\ of this Aet shall be liable for a civl penalty not to
9 pxeeed $2,000 for each vinlation.
10 (e) Il any pr()\;isinn of thit At shall be declared uncon-
11 stitutional, invalid, or inapplicable, the (.»llu-r provisious shall
12 rewmam i effeet. ) " .
13 ‘ "mrm).\'s
11 See. 0 For purposes of this et \
: \
B (1) the tenn “adiis<ions data :k\'(‘llll.ll..\' service’
16 nans any suvl'mnnr‘\' or report of grades, gru(lvlpnim
17 averages, standardized test seores, or any comMnation
18 of grades and test seores, of an applicant nsed by any
. . .
19 postsecondary :(l.lu'ulinnul mstitution i its admissions
-
20 process;
| R T2 the term, “Commissibrior™ means the Comie-
L sioner of Fdueation; .
‘._’.'{ (3) the term “podisecondary eduentional institu-
. .
214 tign™ means any institution providing a course of study
‘
1 4
\
.- . A
/ N
Q .

13 M

hevind the secondary school level and which uses

stundardized tests as a factor in its admissions process;
» .

"

() the term “score r(-;forling servieg

means the
reporting of a test subject’s standartlized test seore.to a
test soore recpient by a testing ageney;

() the term “standardized  test” v “test”
means - .

(A) nny test that is used, «or i3 rﬁquirod, (or
the ]):)('('SS. of selection for admission to postsec-
ondary educational institutions or their programs,
or

(B3) nny test used for prelimnary preparation.
for any test that is used, ar is required, for the
process  of ) sulm'tM : ml}nissidn to  post-
.’\'(f(_‘()lll(llll'.\' cdueationnl institutions or their pro-

grinms,

-. . -‘ . .
which affeets or- is conducted or distributed through

any ”"“W[ interstate commeree, but such term
4
does not include any test designed solcﬁ)r nonadnid

“sion placement.or eredit-by-examination or any test de-

veloped and administered by an individual sehod®or in-

stitntion for its own purposes only;
(62 the term “tes{ ageney” means any person, or-

gunization, u\-sm-inliml,'()nrporulion, partnership, or in-

f

=
N
S

v
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1 dmdu&l whwh devejopa,s sponsor®, or.-adiministers a . ' 1 FFFECTIVE DATE .“ - L
. -« L . . » . N . 2. . . .

. » : e LN
2 . standurdlzod tcst Ce SR : 2 .  Sec 10 This et shall take effect«onc hundred and
'3 l @) the term "tcst prepqratmn course” ricans-any .. C 3 elghty days after the datevof its enactment. . . N
. Ly ’ . . - :
4, curnculum, course “of " study, plnn of mstmypon, “or. .o . ‘ 1 o
w :
b mothod of p’r?parn!lo,n given for o f_oc which is specifi- » -7 o , .
6 _eally designed or'*c&nstructed to pr'épnrc a test subject LI R . . |
. . e ~ d \.'
1, for or to lmprO\e a tcit subjcgt-s score on, 8 sumdnrd- , . e L .
8 - ﬂ'wd test; ' C - o
: , . . .
9 (8) the term ‘ftest program” means all the admin- ‘ L g : o
LI . N - ) . . . el -\ . ° )
10 ¢ \i:,trntions of -a tedt of the same name during a testing . . - S J . ’
. . a . . - ” ! M
» - A
o yan N | 1. ~ - r
- ”" - . w i .
12 (9 the t rm;tost score’” means the \'nluc given - _ . .
L . . : '
13 to the test suby-cns porformanec by~ the teqt ngency on . N %, ; . s
14 hm test, whether rrportcd in numcn(‘al percentlle, or . ¥ ' ’ “
P * . 1) | 4
15 . nn_\' other form. - - e _ R [
° ’ . . Y * - ~ _.\' ' ~ [l
16. " . (10) the tern “test score recipierit” meahs any, ", N ‘ :
" p?rson, organiZntion, association, corporation, .postsec- ) :
S TR N . ) . - » halig l_ . * “O
18 & "ondary edueational institution, or governmental ageney n <, . ‘- °
" H . B . < N " - »
19 - or subdivision to ivhich the test subject requests, or . \ . :
© ' y o h ' - .4 * ) , 0 -n ‘v ’
20 5acsignatcs that a test agency reports his-or her seore; . Y . . Y
21 (11) the térm “test subjoct’” means an individual ' . _ "
Y w’ . Lo ’ - & “
29~ to whoin a test is administered; and " . 4° oY ' “
28 - [ (12) the termn “testing )'q,ul'" means the twelve . . e . .
. N C' ) .( e . A
24 calendgr months which the test agency considers ,ither . - \ - < ’
] |t’operap0nal gyclc or its ﬁncal yoat. R < ) ! PR .
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o ~ APPENDIX C I
N CALIFORNIA ' -
) i . AMENDED IN ASSEMBLY fucus'r 14, 1978 .
N * AMENDED IN SENATE JUNE 14, 1978 - .
A AMENDED IN SENATE MAY 31, 1978 -
A S AMENDED IN SENATE MAY 9, 1978 . .
_ _ AMENDED IN SENATE MAY 1, 1978 o
ﬂA . . - .\, . . ..
SENATE: BILL . . ) N0, 2005
(L 4 .
/ e _‘ ' Iﬂgroduced by Senator Dunlap .
o ‘A. v' - . : . CI . . : - ‘ )
| : | Marcn 29, 1978 . . | |
- 3 - SRR )
) - W .
. ' ' An act to add Chapter 3 (commencing with Section. 99150)
. - to paig 65 of theMducation Code, and to amend Section 6254

of nhe Government Code. relating tOJpostsecondapy eduecation.

o' . ' Lscxsmixvz COUNSEL'4 szs'r L
., N
:. . - 8B 2005, as. amended, Dunlap. Pthcecondary educationz
\ » [
standarQized tests. 0 .

. i ‘Existing law doen not rcqulate the actﬁwiﬁ!es of teat-
: . 1n§ .eévicol which propare a'diadminister standardized tests

for varioul purponol rqlated to eqﬁcation.

" 7. thil b111 would ‘reqyire .uch testing lcrvice., efined_ )

h

\ ' qenorullx a. tdlt‘nponnprn, to mnko varioun reports to the

L]

. 1nformatiqn quf!icient-to‘ueocribo the pnychometric ‘quality

1nhabttanto. Such ‘eports would relate to both the oporation '

. to disclosure under th .CAlifornia Public Racordn Act” Telt

‘tast queltionl and answers with the coamisoion. . N

This b111 would require test cpo:uors to 1'110 cox’tain :

*

of the test. ’ : ' o '

o - .

This bill would require test. lponsor. to notify
Caiifornia test subjectl regarding the purposes of the test,

the subject matter qf the test, the manner in which the test

13 ‘scored, the mannhr*in which the test scores will be _ ';x

recorded, ‘the basis upon whioh gcoros will be made availablo,'

N .

and a sample of test ‘{tams..
- This bill would make any test sponsor who 1ntehtiqna1}9
violates the bill liable for a civil penalty of not to exceed

$750 for each violation. © C . v A

’

Vote: ﬁdjority. Appropriationx no. Fichl

-comittu: yen. stato-mngatgd looal prog‘fam no.

.
*

The peoplo of tho State: of Qalifornia 4o enact as follows:

4 SECTION 1. The Loquncuu finds qnd docluru that:

(a) Becaunc -tandardizod tests. oteon play a major
n' . [ . e

- * L§
N . . ro ' [’,

. ‘e
. e . x\' e
. 4 - A

. . »
- [ 4 \ 4
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1:01. 1n the ndnin-ion. Plaoonont. q‘d qvnluation of -tudont-

-at 111 ICV.II of our: oducntionnl ly-tcn, stud‘ntl,'paront-,_

ltand the naturo.,purpotcl. 11n1tation-. uses and potentialn
. of 111 kindq,and gypc- of ltnndardizdd to-t- and to-t

.
-

- \p:qcodaton._A o - e A '
MR ¢ ) standnrdilod to-t- clnnot n.n-ute with ab-olute
proailion .V.ry nttribut. pprtin.nt to -ucco-- in po-t-

locondary cducntion. As, -uch. thoy have thotpotontial of

nnr:ov 1ntotprotation and ninul. St g . _ﬁ

a .

(o) sinco va:iqus othnicx,roqional, racial, and econo- .

s ~mic QIOup- -ay pot test oqually woll on. ltandardizod to-tp,

and -1nco tholo ‘tests play. an important :olc An dotcrniniog
. Ne .
ctudontl' po:lOunl an& p:of.nsional liv.., ca:cfhl connidor- _

/ atgon lhouid be given to the affects wh;l.ch -améauoa
[

t.ltl hav. upon the nob\lsibuity of oqual oducaticyf o

oppo:tuniti.- to all l.gl.ntl of the popuhation.
(d) It 1- 1n,tho public 1ntorc-t to 1n-ure the naind Vo

4 v

It 19. tho:.fo:o, the. 1 tont of th. aninlnturo in :
onncting this chnpto: ‘to make to-t -ubjoct- nnd persons - " °
who use® such test results more fully avare of the o '
‘bhntactorittic-. uses, limitatiors, and potential ninu-o- e
otlt.lt- in odqc?tion, to make available to‘tho public - B '

and.tho qonorul publlc hnvo the right to Know anﬂ to unde:v._ - :ya

e’ ‘ .
' app:oprixto inforngtion :oqa:ding the policiqs, operationi,

B -um-nry or riporf of g:nd.-, g:ndo poinh averages,
!

'; d,vclop and adnini-tct -tandardized test-, and to.allow .

not nvnilabl. to the

¢ . . M
[ 4

and fee atfhature of the limited numbe: of o:ganization.\that
’ Py

-tudontl,,educato:l and ppblic officials uu hcrutiniza the

p:oduction and adlini-tration 3{\-tandardiihd tests.

v -

snc. 2. CHaptg: 3 (connoncing with S8ection 99150)
1' nddod to. Pa:t 65 ofxthd Bducation cade, to read:

: cmmu 3. STANDARDIZED TESTS |

-

\
.

) 99150.' As usod in thi- chaptur: \-‘

(a) 'Adnilsion- dnta a--enbly petvice n.an- -any
y
-tandnrdizod tllt scores ot an ‘applicant uped by any
pott-duondaty .ducntional 1n-t1tution in its ndninnions SN
proco--. ol T T L S
‘ " (b) "Commission” means the Californin Pént-ocondnry '
Bducntion cOnnﬁnnion. . o . *

(e) 'sccurc tc-t' means aﬂy test ‘which contninn,itons
ublic and wﬁich. to allow the turtho:
use of test 1:..- nnd to ‘protect tho anidity and reliapility
o;‘tho tast, ‘is -ubjgct to .pecinl -ccuzit9 prbcoduro- in
1el publicntion. diltribution.’and ndlinintrntion.' .

(q) 'stqndnrdilod test" or “test", fo: purposc. of \
thil chnpto:, ‘madns any t.-t ndliniltorod in Chlifornin'to
nt least 3, 000 1nd1v1dunln during - to-ting year and which

_1- formally’ :oqui:oq by institutions og-po-tuocondnty




.i-‘_.":'f."_:", + ( et T, ._".. T . DR N A M S o S v: e "'.""': - .. ' P
v ) . - - .. ) R - Fad , ; ‘ . .! . . ‘ %
. . " , . ’l.‘ ¢ ‘. . h' ) . v . /'... v
'_1. , L d ’ -'D.- y : . 'Y . “- " 0 - .
~*:. , - . Lo . . \ R S . 3 . . . .. . . i . - .
s oducation tor tho purpoul ot adninionl to thou inctitutions. . A da.té,'ot. its t_eati_ng year within _90_-<_la_yg' after  the g\ha9g. is - .
/ o ; 'St:nndardiqed test" .or 'test" dou not incJ,udo a tdlt. L . - ﬁad_e.': o _ L R B L
. S C . Sy o ) ¢ o :
or part o£\a tut.\lhich il admin‘i-tered to a aelocted qroup o AL '. : 99152. . within ‘90 day- of. ttu close ot-each tgstinq .
, , P . ] = ) \..-.
.ot individull squely for roqoaroh. pre-teot.. quidance, : _ ' year, the tut sponsor’ lhall file m the office ot the S e
counulinq. or ‘placemeht _purposes, for crodit~by-examination RN commission tive copies of the tolt wltich is. equivalent to A
. o } Lobe
.. purpo-u. or tor purpo-q- 24 meetihg graduation :equirement- o ' that in use in any: of the prior three testing yeaz-. but . < -
. ot uoondary lchoofs._ 'rectl which a:e administerad as . o ' . . t-_hat 1. no 1onger in use as a uchro test, along with ‘the - . s
N .lupplomonts or auxiliarios to anothqprtest. or vhich torm a _. S . corruponding accoptable an-weu. _' ' e
wodor . " . ) © -
: } . . lpgcialized compo::’{ of a test, MY bh combined for the S, o S It luch a test /i: not available. then the tost sponsor v
L 2R T A , N . ’ ¢ M . ‘.
: puz'poul‘ot this chaptor. - . . ‘ o e ’ shall file in-tead a set of tost queltions whieh are not s
.-\.'\ " (e) "Test subject" medhl ap individual to whom a . derivod trom a secure Boot and shich aro equivalont 1n o
i v \ . . . DR
atamjardized test is adnini_;tered and wito take& the -test M contont and ot sufficient number to repreunt tha ucure NP
! . . a . LY :
"»" .o : Qt a 1ocation in the State of Californiq. e - _ tes-t tairly, alonq with corr.aponding'accoptable anlwer-. :
o o g ) (£) -"rest lponapz' meam an individual, partnqrship, o ; _ 99153. (a) W’thin 90 days ot the close of each telting .
e corporation. association, conipany, firm, institution, .. L ) S year;\tho test spondor lhall file in the oﬂ'ic. qt the '
S . . ‘- -
locioty, trult, or‘joint stock compqny whi_ch_lponqqx_:a- a S couuislion ltandard tochnicgl data sutticient to delcribe _
. itandardized test. ‘ v SN s S St the plychomotric quality of the telt. ' A /,'i.' *
n . _ : ¢ L
i - (9) '"relting yoar" meand the 12 calendar months which . : # ~° ° For purpeses of comp'lianco with thi; uction, it il, L
: the teat aponsor considern either it- operatiqnal-cycle ‘o L " .u‘ficien’to depo-it with the cominion intomation ’( . .. .
" or ita tia‘ year. r o o ] '- o . o + conforming to the guidolinu lpccitied in the Stanc‘nrdl tor
* 99151. Each test sponsor shall report’ the closingodate o T .!ducational and Plycholoqical Toltl ‘of “the Amer%an Pnycho— T
S | of i.t- tuting ycar to the comiuion by March 31, 1979, : N 'logical Auociatiom "which were 4in cttoct 180 dayl prior -
: ‘ . : ' [y
'-" ) or within 90 da¥s after it first lpcomes a best sponlor. ot s to.the telting year..and whidh are appropripto to the ‘. ? =
o whichever is later. ' .o N e T o . t pa;ticular test and its uut. LS e "'A .
[ ~ ’ " . N ¥ . L. oy
Each tel.t aponuor‘nhall report any change in the clo“ing _'. e _(b) ’Data, reports or other. documents n’:pmitto'd p}lrnl'ant !
o . ‘ 3 : . ' ) . \ o, '.- 3 W o : . ,
~ ’ * '} ' (N ‘. . ' . "‘
. . L
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i - Jto thie eection shall be acconpanied by a.delcription of
S a ‘the- tept, incIdding, but not limited to. the title, purpoee ,
.- or purpoeep of the test and, when Qand where the teet wvas - ,
;?'g. adninietered in the state. SR
T .

(c). No date, reporta or other d0cuMente eubmitted
! '.'_ pureuant to this chapter lhall contain information in a
' -forn 1dentifiab1e with individuals or particular post-

*

lecondary educational inltitutione. . T . - T

- o

t P - 99154. * (a) Within 135 daye after the cloee of the

' teetinq year, each test sponsor ehall report the following

"data on test . takings, wherever they_may occur, to the e A

‘. - commission: - - p L |
. . .

(lf !he total nnmber of tinee the test wae taken during

N

'[.8'

the teetinq year. . : .
- (2) The nunber of individuala who have teken the test
' once, who have taken it twice, and qho have taken it fore _
than twice dur’ng the testing year. .. . . -
. : * (3) The nwaber of 'individuall who registered for, but

3

did ndt t&ke, the ‘test. S L
S (4) ‘THe total enount ofhfeee received from teet-takere - v
_ by the test eponeor for the teet for_that teeting year., LN
;. - f,_ (5) The expeneel to the’ telt lponeor of the test, as ;' .
follows: . - _ B v B

) - (A) Thole expenpel which are directly attributable to

. -

‘ the test.” B . .'

| extent that they are identifiable, as they are proportionate~

~ ation for different teete adminiltered by the samé teet

lponeor shall be reported separately and

H dp)'iﬁo-.ﬂixpen-.s which _re .indirectly attributable L
to the teet.- However, it the test epfheor aleo epOneore
another test or- related activitiee, it shall be- sqfficient
for conpliance.yith prgvilionl of thil eection for the t,st
epoueor to iiet indirhctly attributable expenee ! to the_.. ;

1y rel d'\Yo the test.

The-teet sponsor ehpll also list
expenses indirpptly attributable to all activities of the
teet'e eponeor, includinq,@xpeneee not identifiable'ae R
attributable to a test. . ' .'

(b) The financial dieclolure required by thie eection

R A
shall be supmitted in sufficient detail to

1‘:icate the St
najor categoriel of‘zevenuee and expeneee as ciated wﬂth : A
the telt. Bxcept ae provided in thie sec onrdthe inform- ;

"individual teat.‘
99155, If a eeparate fee is charged tebt eubjecte tor. 4 '
admieeione dats& aeeenbly eervicee, then the test eponeor ‘P
. shall report information concerning the data aeaembly eervicee 'Y
in lubltantially the’ eame form as would be reguired for a )
telt under Sectign 99154. L -5_ L ;.
99156. Any infcraatiOn or report required to be made: -
or'filed with the commission under this chapter is a public !
record lubject to. diecloeure under the California Public ’

+

Records Actt Chapter {:5 (commencinq with Section~6250)-
- . " . . \_' P ’




4
I3

o reirtionship of the ‘raw and scaled scores to the skills and:

. . - - . .
. . of Division 7 of *pitle 1 of the 'Governnent Code. -
' Rothing in thd.l eection ehell be comtrued to dininieh
T euthori:e the intringenent of.eny rights protected by

laws releting to oopyéight. to the protection of trade + .17, -

. eecrete. or to *other proprietary righte.

¥

99157. Bach teet epomdr shell provide the following

informetion to teet lubjeotl prior to the edministretion .

A

_-jo!etelts C S ' .

..
ie intended to be used. - ° N

(a) The purpcuel for whic he test is con‘etructed_-end"

. !
S (3

tcluded ‘on such test and- the

. (b) The subject matters

knovledge and skills which the test purports to measure.-
’
(c) 'rhe manneg . in which the test i‘i’e}ored and the

+

)muli.edge it measures.. .
* (d) “The basis npon which euch ‘scores will be made _;
~ " available to persofis or inetiiu{:ions.

(e) Q representative set of sample test items.

-‘_’_ 99158. In reporting test lcoree to teet eubjecte, ‘the

teet Sponeor shell.provide eufficient explanatory informetion _

. ' to tecilitete proper interpretetion of the scors or lcores.

-+

' The information shall be distributed in the: fonowinq v

.

) manner: s . ./
e (a) 're’t subjects shall, ))e provided Mith l,tqk.ement

deligned to proviée infor.metion for interpreting the " ‘

ey

* L e r .

ecorel, including. but not li-ited to, explanations oﬂ

o (1) 'rhe ‘test ecore( scale. ' ’ _'
. . N =
. (2) The eco‘rde and their meeningu ' A VR

. "(3) Standard error. of neelutement ot the test. -

(b) An; poeteecondery educetLon ingtitution Jr other{
_orgenizetion which a teet spbject.\delignetee as a test ecore )
recipient shall Qe provided with all-of the infomtion ) _

‘specified in-Section 99157 and in subdivision (a) -of thil“.
section. The test lpo_nloz" ehell"pr'ovid'e_ such infomtion'
rp'rior.to or ooincident wi“th°'t;1e first rep.orting' of_ a teet '

: score or ecorrl to a recipient during' a teltinq yeer. Such' .
information’ shall be provided &: the commission prior to
Or coineident" with the first reporting of test eCO‘ree to’
- edy telt score recipientﬁuring a telting yeer.
_'rh_e test sponsor ‘shall provide such in}fomtion o}&:e
during e teltinq 'yeer in & nennex; deemed sufficient to
'euure ecceu to’ the infomtion by i‘tereeted pertiel.
) 99159,

(e) In eddition to the informati reqnired R

ppreuent to. lubdivilion (b) of Sect,ion 99158,|\\the test.’ _
; eponeor ehe,ll enbnit to the parties lilted t rein,,and o -

.the comiuion the test lponlor‘l uoet recent national or

regionel quregetion of dete concernin? the. predictive
'.velidity ofs - - - S e
(1) Academic record or gredel alone. _'_"" L ) .;'
(2) Stende):dagd test score alone. - C
: . ~ )
v _ ; .,!‘gw s .
! S ’ 2 ot
. \| ' , e ' t . 19?.
v A
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’ !03): Aeaden\ic record and test ecore combin‘

(b) 'n(e da'ta ehall be’ diewﬁinated pursuant to aub‘; ¢ _.. .
o
'99160., Any test eponeqr ﬁo intentionally,ﬂiolatpe any

divieion (b) .ot .Section 99)&2 WEE )

. .

) f he .' “ . . ‘ ‘
. provieion ot thie chapter ehall b%” liaHle J!or a, civil penalty o . ] iﬁm

not :to eghpod seven ,pqndred fittv 'doller‘ (3750) tor.each “

e. - -\

violation.

: a
-‘ ! [ (3} * >’ - ¥
_hsgd 3. ‘Section 6254 of the Gpveruunent Codq ia emended
,‘\r’"-‘) .- .. . . [ . . 'r-.'
tou e : . . [ b .m : .

v

s ' :
: 6254. Except as provi,ded in S.ection 62’54 v7,, ngthing in
thia chapter ehail ‘be conetru‘d to require diecléeure of

recorde that are: ,

e -

. . ” -
(a) Preliﬁinary dr‘te, notea, or interagency ag -

intra-agency memoranda whicn are not retained bx the public
eqency in the Qrdlnary c0uree of buaineee, provided that '
the public intereat in withholdinq such recorde clearlg

’
N 7
- o

outweighe the’ puBlic intereet in diecloeure; fr
fb)° Retords pertaidin’to pending litiga&ion to which

the publi\c aqency ie ‘a party, or’ tleaime made gureuant.

ﬂd Divieion 3.6 (comencing with §ection 810) 61’ Title 1 o

ot the Governmeht Code, until euch litigation or cl.aim

(o) Pereonnel, medical, or eimilar fiJ.ee, the

. .
diecloeure ot which would conetitute an unwarranted invaeion i

of pe.reonal privacyt N

‘e

:‘i ;“? k';'.
- .

.'
.
.

.

3. ) /
(l) Applicatione i’iled \‘i.th Jny etate agen reeponeiblh T
: ﬁe requla-tion ot eu%)ervi'eion of the ieeuancp of 8

~No

T gd(’ontained in, or relate,d to:

’

4 -

ur. iee or of f.inencial inetit&_ione.. inc'ludinq, byt not,

‘e v .,

N N,
it&d to," ‘b ke, eavinqe.ana lOan aleweqiationa, induetx:ial .

»

ieez

n
(7)’ Bxa’minatioh, operatihq, or cqnditid’n :Y:;g.
repared by, bn behalt of, or !or tne uae oﬂ any e!a):e/

’. (ioan companiea, cr,dlt unione, and’ineurance

¢

/—s.

B I

egenc9 rpferred to in»eubdivieio:\, )1

» . . . ’

(3) Prelifninary dratte, nel-.ee, or interaqenc}\.or intra- -
‘ o
agenc.v comunicatione prepa!'ed by‘ on bahalf of, ol' for tl'(e'

- use- oi’ aw etate aqency reterred to in eubdivieion (lh or
’ (4 Ihtoematien received i\Qontideqce by, any etate
a agency beterred to in eubdivieion (l) .

4

‘g
r .

. ¢
[Y .
(e) Geoloqical and qeophyeical data, ‘plant production .

data and .eimilar intox‘mation relatinq to utility eyatehg/

development, or- market or crop r:porte, which are obtained

r

in confidence from any person;. v

e (t) Recorde of compl.ainte to oé inveetiqatione

‘.
conducted by, or records of intelligence ‘information or
‘eecurity proceduree of v the ottice'of the Attorney General
and the Department of. Juetice, and any_ etate ‘or local

[y

'po e ag?ncy, ‘or e.n{ such - inveetigatory or eecurity tilee ’
<

. any
eucﬁ inveatigatory or. eecurity files compiled by aanther

L 4
comp¥led . by any other etate or local police agency,




- in, ‘or witnesses othor than oonﬂdontinl 1n(0n\mtn t:,o, .
" the inc
 date, t

) aqainlt which a claim hn been  pr night be made, and any’

o
s

f. authoriged roprountativo thotoof » an Anlunnce carrior

i / . .
. Tesult of the incident caused py arson, burglary, fire,

. person involved in the 1m¢-tigution, dinclomro vould"

' R . ' ST
SN BN S LT
" astate or looal. agency - for co:!'octional. law- \nfozc-cnt . ‘ {
ox Licomin' purpou-, except that: logal pol.ico agonc‘iu | . "'.
.)un ghcl,ozo the nmfand -‘ddruu- of poroom 1nvolvod -
’ .

+

:jt‘ tho doccription of any proporty 1mol\pd, Lhe -
q.nd location of tno 1ncid.nt, all diagrams,

4
st.qtﬂonu of the par ies involud in the 1ncidont, tho

*
.

4

statements: of all vitnono!. other,than cbnfidontial‘

j{:fomntl, to thq persons involved in an- 1ncidont, or an 1

A ]

parson suffering bodily 1njury ot property damage as the

y ot - - . T
oxplolioa‘. robbery, vandnliu,"'or a crime o: vfo].o'nco as
doﬂnod by -ubdtvicion (b) of SQction 13960, unhn the
disclosure” woudl ondangot’\tho ut.’ety of a viénon or’ other

Joa
.ndangor the luccolful .tion of (:h\ :lnvutigation :

t

»

or a related 1nvntigatiom

(q) Test quutionl, loorinq ‘keys, and othor oxmh‘ution

, dau uud to adn:l.nintor uuc.ming oxnination. oxminltiotf

'for .lployunt, or acadcnic examination, cxcopt as provided

for in Chaptix 3 (conlncing wilh Boction 99150) of Part 65
. 0’

of the lducation Code;,

4

(h) Th. contontn ot rnl estate apprai-all. ‘ngi.nur—

‘on

Y

3

&" ~ .

CEPO

.. }ng or tunibility ntiutol aﬁd evpluationl Lnde for or by

-

tho sut. gr loca} qgﬂncy rohtivo tc tshe acquilition of .

v

- proportw or to pronpocu(‘ publlc -upply &nd conltructj.&!
ol)ntrachl, until such time- al an of the n:?grty has bnn

.

ncquitcd or"an 8! the" eontxact Qgroront obtained, providod,
L
fwwovqr. the law, of .nix\oné

\'. \ N
(1) Information. required #fom any uxpayor in conncct:ion

with the conoction ot localp takes vhichd.l- reco:l.vod in , " *

»

oonudcncc and tho di.clonuro of the mtomtion to othu‘

in i‘ha;ll: not'be affected by

4
.

“this proviniom - . ‘

.

A pononn wauld r.nult in unfair co\npctitivo diudvqntago .
to the p’r-on supplying such. 1nfomt:l.om ,
_ (). Library
and prn.ntny/hly for r.f.ronco or oxh:lbition purpout:_
T (x) néordn t.h. disclosure of vhich s cxaptxd or .

and museum. u;ntorinls m‘do or acquired

prdhiblu\l- purluant to provinionn of fodonl or state lav.
L 1nclud1ng, ‘but, not :u.nitod to,. proviuionn of the Bvidonco

\

. Code rolating to p;‘d.vihgo!
. () Corr&pt)ndonco ot and to thc GoVornor or

” L3

uployon of tho Govd‘nor‘n ofﬂco or in thé custody of :
1nu1ncd by the’ Govomor'- ugn affairs ucroury.

t

provi. a publi.c records -hal.]. not be transferred to the
“ custod of the dov.mor‘i l.og'al affairs u_cro_tary to evade -
" the dincLonuro provi-ibnl of this chapter;- -« - "
-(m) In thc cultody or mintainod by tho hq&jhhtivo '

-
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. oo ¢ . spplicable to the entire testing year emfiing in 1979.
- _ (n)(iutmnu o!.' por,oml worth oy porlonal. fimncinl . R R e P AT N

'

L)

‘ - dlta roquind by a uconl:lnq agency- lnd ulod“by a‘n lppucant oL ) c ‘ | L

B ’ _ with guch Iiconlinq agéndy to o‘n h his po*oncl quali- EARN L R ) EE
. A . fidation for th} ncon:o. oorucn:‘i? or permit appiied | fory | LT e T

#* 7 .+ . (o) Pinancial &‘ug contained in apflications for ~ e SRS N T

' .ﬂn,a.ncing Jnder Divi_tién_-l'l (commencing vith’ancéion 44‘5

.of th ﬁpilth and Safety Codey where an mthorind’ o!t‘icor

.- _ko.f .t.ho c.iifornh Po]._lution confrol !'inancinq Authority
" - determines that atcclomzi of 'lnch financial data would lso | _ . . S L U
Yo oo-pdeiti.vciy :I.njurioul to the nppli.cmt cnd luch data is ' _ "' _ e ' R - . -:' ' PRI :

b roqnirod in ordor to‘%btain quarantul from tho Un.u:od sueu O : ' ) o ". . A _ o Loy .
'--V-:” | g Smarl Business Mliniltution. The California Pollytion o . L , C S .
o . Cont:ol rinnncinq,huthoriey shal ndopt ruln for Jvicw " _ ‘ \ S : " IR " S . ' ‘, _
. " ot mwm\m toquuel for oonﬂdnnthuty updor this, - ' R A g 7R ‘ ._ T .. B g Lo
‘ _.uction and for'making aviilable to the ‘public those port:ionl .t ' - .
' N ‘ of an nppl:lcntion which are. hubjoct to disclosure under thil S ) _ ' po ’ _. . " URAN | : ’ ' L
| l!othinq 1‘ thib ‘section is to be construed as ,provonting ¥ ! _' _ mad _ ._ . . .‘- .' o '

' . .anx; agency from opening its records concerning the o - .' ST B o | ' | . - ‘ ' "
_ndniniltntion of the agency t;o public m-poceion. un].na . -. e ' oo T . A
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STATE OF .NEW YORK
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Oube RIS T

1979 1980 REGULAR Sessrons Co

- . SENATE‘..’ ASS[:':MBLYl. o Lo L

. s . N D . . -
] . .- . " o

. ! . ! : : )
. . April 26, 1979 _(
e e o e
"IN SENATE - Intfoduced by Sers.. LaVALLE, ACKERMAN, BABBUSH, °
-3 '“'nanrosxswxcz. sxnrr!, DERMAN, -azanswnxn, BRUNO, CAnunznnn, B
" CONNOR, PLYNN, GALIBER, GOODHUE, uanpznxn, nncx, LEICHTER,
PISANI,

N A
OLOMN ’ TAURIELI& ™ TRUNZO, VOLXER, g

MARKOWITZ, -McCALL, EGA ’ HEZIDEZ ’- OWENS ' PKDAVAN ’
gRSSSNT‘, RUIZ,

i wm;léow - rea twice and’ ordero printed, and whon pr:lnted

to be com:lti:od to the cmitt' 'on Bducation - reported
favo:ably tron uid committee and" "om:ltt‘d to the-

' Cmm:lttn on Hiqhdr Education - re_ ttad favorab}y tron

R u:ld com:lttee. ordered to urn-. and ucpnd report, ordered . { .

to a t:h:lrd road:lng, amended and ordered repr:lntgd, rota:ln:lnq

~

riu place :ln the order of third ‘Teading. -

o

IN MSSEMBLY - Introducea by COMMITTEE ON RULES - (at
N : _ . . S

.\J

1 u:ld com:ltt:ép e '. T

rociuolt,bf M. of A. Vimn,' LaFayette, Bianchi, Boyland,
' cochrano. Coopomn. Bvo. ruroll. rlunagan. Fortuno.
' Gotttr:lod. Granniu. Orift:lth.Jlaronborg, Hinchey, nirlch.
§.Ioc:hl:art.xoc:knol.". lloward. Jacobl. Jonk:lnl, Koppon. I.om:ol.
I.ow:ll, L:lplchut;. McCabo. G.W, H:lncr. N:lno. Pauannqntc. :
. .Pelco. Proud, Su-rano, 8:logel. E.C. Su.n:lvan. Vi.rg:lno,

D.B. waluh, Yovo}i, Yagdme) - road oncd and reforxod to the

; ) Comittee on llighér lduéation - reportod and rotorrod to

't;he Ccmnittce on Wayl and Mum - comkt,toe dilcharchiob:ln

,monded, ordorcd x:opr:lpeod al mnded ‘and recommitted to

‘..
';.- Y

. AN ’\c'r t-.o mend tho educat!.on law, in relat:lon to

' u;andatd:lud torts:lng - ." e R LN e

!

K lwhe Poopl’ of the State of New York, ropreuntod in

Smatp and Auonb;y, do onact as: tonosu:

Section 1.- 'rhe ed cat.ton law is mondcd by add:lnq a

. 5/.f‘ STANDA IED TESTING
Section 340. Dot:lnit:lon SN _ L
_ 341. Backgtound roportl and ltat:llt:lcal data.
' _‘°  342. ‘Disclosyre of test contents. '
™43, Notico. e

N 345. Roqulationl. o . o

N 344. Dilclomre \ot test lcoru‘ i a P ..

Y
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) 346. Violations. ;/ . E ) | . )
. 347. deerebiuty.. o ;_ e ey

‘340. Deﬁ.nitionl. As used :l.n this. ertic.le: oL
_1. 'Sundudifed ‘test” or"“t'.elt“ means eny -telt thet ie givcn
et the expenle of the elt nibject en(} del:l.gned for une or

' -u.ed in ‘the procen of lelection for poet-leogndery or /. o
'. ,p:ofeuionel -chool edniuionh. _Buch tests lheli ‘include, o ’
B but; ere not linited t:o. .the quminafy scholeetic Apgif.ude o

Test, .Schole.l_ti_o, bptitude Test, ACT Mleunent:, Greduat:.e
Record nxenlnetfou, lledibai COIITCQ'O Adniuio‘ﬁ Test, Law

, SchOOI Adniuiou 'relt. Deital, Adnission Testing Prodrem, - _
Gredueie Henegenent Admission 'r’n:, end Miller Aneloqiel Test., -
® ° This erticlq shall not apply ‘to eny lt;etm federel, or local . -/ -

3
'oiv‘ib ler\'ce ‘telt, &ny test del;l.gned end uled‘ sole].y for non-
R

edniuion pleceuem: or credit-by-examinetion, O any test i . .

dev.lOped and edq:l.niltered by an individual school or. .;«

~ ‘hutithtion for ,its own purposes on{y. '

2. “Goﬂ.uioner" means the cowuiuioner of education
‘of t:he rState of New York. '

© 3. 'Test subject" ehan mean an individuel to whom a.

[S “t

et 1o \wini-tmﬁ IS o
- / '.l'.l! eqenoy" l}ul mean any orgeni:etié s

euociation. corp&qtion, partnership, or- indiv:l.duel -or

person theerl_opl-, ] ponlorl_ot edminilten a test.

<

y 5-341. Bacquouhd reporte e'nd ‘statistical data, AR )

' deyl efter the relult: of any ltend%ized telt 2z relened, .

) y
1. whenever eny Gplt agency’ prepere-. causes to heve prepered
f”" providel the data which are uled in any ltudy, eveluetion
or -tetuticel report pertein:l.ng ‘to e test, luch ltudy'

_ evaluetion or report lhen bb filed with the conniuioner. -

2. It enyo rdporu or other docunentl. submitted purluent
to this qection .contains mfomtion idenhifiabl. with any
mdividual test lubject, such infomtion lhan be deleted
_or obutereted prior to bpbminion.

3. All deta, reports or other ;locumenq luba\itted e

4

) purluant to.thil, uction oheu be public recOrdl. R

9‘342. Dilclmure of telt contentl. 1. H:Lthin thirty e

the test egency lhell file or cause to be tiled in the . ’ ‘ :

otfice of t:he comiu‘ioner: . ,"' : : _ '

a. q oopy of all telt que.ti:onl utek in cai.q:lllating -i:he
. IR TER - :

- test’ mbje_pt's raw lcoret

b. the correlponding ecceptable answvers. to thone
qﬁeltionlt and :' - o , .o

c. all rules for tren-ferrinq ravw lcoreJ into those *
scores reported to the test lubject toqether with an’
explenetion of such rulel.

2, Afteq the telt has been filed with the comnillioner,

end upon the requnt of the telt luhject, the test egency

. : ' )
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shall und to thc test subjeqt:s - . . . ’

'_ requnt has bun'nadd v:lth:ln ntnety days of tﬁe releau -of -

g‘rrﬂ‘
' .o
LY
~
-

knovlodqe md ‘skills vhlch the u‘t purports.to measure.
saatmnts duignc‘ to ﬁovidc 9£0mtion for

a. a copy of f.hyc test quost:lons und :ln dotorl:lninq the - !

N . ‘.

subjoct s raw tcorot “Llntcrp;&:lnq test xo,ults. :lncludi:nq but nat liuitod to.

.

/ b. the subjoct's 1ndiv1dun1 ailswer -h«t toqetner vith v - oxph’ltionl cf ‘hd test scory lcll.u the 'tmdltd orxor

v . -
a copy .of the.‘correct an-wor -hut to %ho sameg tedk vi.t:h B of M“utmnt of the tut. lnd a lilt of pvailnbh .

qunt;:lons .conntinq:tonrd ,the"subject' .xaw score so urkedt' L corrclations betwnn tut scores and’ grades, succoo,ful . .
i , . A ) s &» . . ¢ L ..

and L. . e ! .u . : \ - complet‘bon o!. a couru of study and patcnhl income.
U S : CPN . o .
©oe. a sutmnt of the raw l/core used id ‘calculateé the d. llow the test '90!“ will bé repprted, ‘whethers'the |

lcotn alrudy nnt to t:he nubject. providod‘ that auch raw tnt ‘scores will be altere@ in any way bgforo being

. E rppor;od t:o tho test subjcct an vhethcr and hov the tcst
the. test séore to the tut subjoct. o '&' S ' T

" The agency’ uy chatqe a noninal fcc for send!tng out bY itself or f.ogcthor "U’Jl ”‘Y ot)\or information: m“t ﬂ". -

yomtion. not to exceed the dirnct cost o!"prov:lding , /t“t '\lbjcct to 9"410‘-‘” QOY way the subject's f\lt““ ~

Mnfomtion.. S -\

3. 'l‘h:ls lect:lon shall not apply to 0011090 noard o . '.4'.

acadonic pqrfomnc. for ﬂﬁy posg ucondlry cducat:lonal :

inguﬁutioh. S T, _“ S
ame ' . : -4* . ’ .t .
Ach:lcv nt.Tests or GRE Advancdd ‘ruts. - - : L 2 e A couplct. dhscr :lption of any. proaiug or cov.nanu

[

i 4 Doomnta -ubl:lttcd to thc coam:luj.oner, puuuqnt that "the tut:. agency makes to the test -ubject 'Uﬂl roqcrd

t.h:ls section shall be pubu r.corq!\. . 0'_ ' h f\’ to accuracy of scorinq' timely forward:lnq of infomt:long
_ 5343. Not:lce 1. Each te’t agoncy -hdlg yrovid-, along - N = el t . .,Pol:lc:ln for notifying test subjects roqard:lnq inaccuracies
' "“’t the rog:llttat.j.on form for a u-e’ the :ouowing S J =N L -awinq or jooreé reporting and privacy ofwinfomtion
:lnfomti.on: ‘«\ ‘a . s-g; , . * ' '-ro%at‘i_ng to the .test subject. = -_‘ o _
' a. The purpou. f ):loh the tut is cohltmctgd 4M ; ! ;f Whether %or not tnt scores az't the proporty of tho
:l- intondgd to be used. C ‘ " tesg n_ubjoct. h.ov long thoy.v:lll_ be retained by thc test -
" b. The subjact uttcr\ 1ne1ud.d n such teat a nw- Lo . agel ey, and pouciu-feqiirﬁinq ,-tori?m dal-pq-'ai and
: B T 4 e future use of 3-.._‘-1: score data. . . . . ; '
8' - :-‘ | | - ‘;: o .&‘;x - -."/“ . | ¢ -.Q 119
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' aqergy v:lll uu,tho test score in raw or tnn.fotnod fox.- R
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N v 2. Any institution which ‘1' a tnt'\loor. hcipiﬂlt shall. .- o * of 4 not noro thln five hundrod dolln'l for oach vioktioh.
' n:ovidod "“:h th' information "p“’iﬂ'd Ain thj.- ‘section, B ) 5347. s.urabiuty. If any ptovilion of - this article -» ,; X
‘ ) The thst agency lh&].l'provid. such 1nfomtion prior to ) S Ve _-qau w declared uncon-utnqoml or nmua. theother . - .., -
&" P _ 'or ooiucidont vith tho first roport:l.nq of a, test score or’ . o _ provhionl .h.u remain in offoct. notwithlundinq. ..' L ' X
[ . s loorol to a rocipiont_ i_.nntitutton. Su‘oh ’d.nstitution nfa),].. e § 2. This t)t lhi,ll tako offoc:(;n the ﬁ.rst dny' of Ea _ ]
oS be onconnqod to provido in;-rprptivo proconinq by' o '-_'_-_Q L L qamury n;xt'/;uccminq the aat. on which it lhall have '..‘ -
.qu.uﬂ,od porlonnol whoro such /&rlom\ol are. avai'fabie. .‘. et = boeon. a'lav. y S ._ s N _
:' " o §344. Dh’oguu of test lc:ru. The lcoro of nny ‘test R S 7 ’ . I ‘
L lubj.ct‘lhlll hotbo rolnud or dilclout by the test * ," '.-l' e : - ’ :" | : e ‘v o | R
L agency to ang pouon, orqani:rtion, ,oorporntion.,guogintion.- ; _’ T e R . B | ' . - . '_ B
S, 'collpgo. univoruty. ot gowarnmental igency or lubdivigion SR .' T Y . R T . : v
: " g | : . un].ou lp‘cifically authohzcd by. tho test lubject. A .' . o ¢ o .' s - ‘ ' . | o N
' tclt aq.ncy may, hovowr, release all provioul scores E R _ e . o . Y o ) '
\' ‘ % ' ;rocoivod b,y* test subject lon a test to anyom duiqmt.d by S - T ,- _ T . . s -'_ \ . : - .
| . tl’tut subject to rocoivo thc current score. 3 f l_ o T .. -.: - o o . ' S e '
K L a "_" ﬂ\d.’«won lhlll not 5p construed to prohibit § T '.' S - ST ’ ' - ‘~_" S .
rolnu of lcom nnd othor mromtion in- the pon.u on , . - L " i L
of a test agency for purpoin t rouarch leadinq to S o ._ L 3 ) « ot | i S = |
o ltudiu and roportt oonccrninq t:ho tests themulvol. _ :'8Such - B S o~ S - \ ,
‘ E .ltudiol and roporu must contadn no 1n£¢tution idontifiahle e ' . o ' . _ ! ' .
_ " with any individual test lllbj. t. e, S o ’ _ , _ B ' R | _ .. .
- . , - §345. lhqulatiom. '!ho co—i.ltionor 1 pidulqafe . ' _' . P L, 4' o . ‘ & '. s i
o rogulatioul to hplqont}’ -'Eho provilions of this nrticlo. ‘ | . N
. ._ ' B 5346. v1olation-. Any 1?0-1: agency which viohtu nny T o | _ L : S '
uctioq of thil articl.n lhlll be . lublo for a civil ponalty ._ | - : ' ' ' - A f | .
< , ) e -
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" The "Edueation Commission of the States is a nonprofit
" organization formed by interstate compact i 1966. Forty-seven

among. goverpors; state legislaters and ¥ducators for.the im-

\protomont of education.; This feport is an outcome of one of
many commiuion‘_undamkingl at all levels of education. The
commission offices “are .located . gt ‘um 300, 1860, ancoln
.~ Strest, Don’.or 'Colondoeo295 ,

-

mcmrmnm action to prevent diu:rimimtion in, its-policies,
ams and employment practices.. - o - @

. [N e
. . ‘el . “ “

states, American Samoa, Puerto Rico and the Virgin (ilands are
Jow members. Its' goal is to further a working reRitionship -

- +"1t.is the policy of the EdBeation Commmion of tha States to B




